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LETTER FROM THE EDITOR

Dear Reader,

The Editorial Board of CURRENTS: Journal of International Economic Law
(CURRENTS: JIEL) is proud to present Volume 27.1, an issue compiling diverse
and critical perspectives on modern international economic law. This issue
illustrates the dynamic legal frameworks governing global trade, climate change,
financial regulation, and regionalism, offering valuable analysis for scholars and
practitioners alike. As the articles make clear, evolving regulatory frameworks
remain at the forefront of international dispute resolution and economic policy,
providing structural flexibility, neutrality, and enforceability that are critical to
today’s interconnected global economies.

Volume 27.1 features five compelling articles that address pressing international
law legal issues. Beglim Acar explores investor-state arbitration in the context of
environmental crises, proposing how the principle of progression can redefine climate
change-related disputes. Baldemar Orozco Chanona delivers a comparative regulatory
and enforcement study of post-crisis private funds environments in the United
States and European Union through a Luxembourg lens. Kevin Crow examines the
shifting dynamics in Southeast Asia, focusing on ASEAN’s departure from ICSID
and Singapore’s strategic resistance to rising regionalism and finally, Hoang Thj Loan,
Tran Dao Viet Hung and Hoang Thj Dung present a comprehensive, comparative
legal study analyzing the emerging “Right to Repair” frameworks within both
the United States and the European Union. Together, these pieces underscore the
evolving nature of international commerce and regulatory compliance.

In addition to these articles, this issue includes two insightful student notes. Caleb
Ortega navigates the global expansion of athletics in “Global Playbook: Navigating
the Internationalization of American Sports,” while Max De Leon examines heritage
protections in “Illicit Trade in Cultural Property and International Economic Law.”
Furthermore, our Current Events feature presents four collaborative group papers
written entirely by the members of CURRENTS: Journal of International Economic
Law. This feature dives deeply into pressing global matters, including “The Race
for AI” and “The Race for Critical Minerals.” Crucially, the final portion highlights
domestic trade friction through two focused pieces: the tariff litigation paper, which
predicts how the Supreme Court will rule on the high-profile tariff litigation against
the Trump two administration, and a comprehensive analysis of Learning Resources
v. Trump, which discusses the Supreme Court’s ultimate decision on the case and
explores its long-term effects on international trade.

On behalf of the Editorial Board, we would like to express our deepest gratitude
to Professor Cherie Taylor for her unwavering commitment to CURRENTS: JIEL
and its members. We also extend our sincere appreciation to Jacob Hubble, our
Scholarly Publications Manager, for expertly guiding our journal through the
publication process from inception to print. I would also like to thank the entire
staff and Editorial Board; everyone worked tirelessly to bring this issue to life, and
we overcame unique challenges along the way. A special thanks belongs to David
Nixon, our Executive Editor, and Seema Shaheen, our Managing Editor, for their
timeless energy, dedication, and vital support in reviewing these articles. Being a
part of CURRENTS: JIEL has been one of the most influential experiences of law
school, and we have all become better editors, writers, and leaders because of it.
On a deeply personal note, I want to give thanks to my wife, Ann Joseph, for her
amazing support. Without her love, a second-career law student like me would
never have been able to navigate this challenging journey, let alone graduate with
honors from law school.

The Editorial Board always welcomes article submissions on any topic
related to international economic law. Please visit our website at stcl.edu/
academics/law-reviews-journals/currents for additional information on how to
submit articles and our publication schedules. We hope you enjoy this issue!

Jeril Joseph 9“4’ 9"4‘?‘%
Editor-in-Chief
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LEGITIMATE EXPECTATIONS AT A TIME OF
“CLIMATE COLLAPSE IN REAL TIME”: HOW
THE PRINCIPLE OF PROGRESSION CAN

REDEFINE INVESTOR-STATE ARBITRATION
OF CLIMATE CHANGE-RELATED DISPUTES

BEGUM ACAR

ABSTRACT

Article 3 of the Paris Climate Agreement
stipulates that states’ climate actions “will
represent progress over time,” underscoring the
expectation that states will adjust their legal
frameworks to implement more intense measures
each year. Agreed by 195 ratifying states, this
provision stands in stark contrast to how certain
investment tribunals have interpreted the
international investment agreements, especially
the fair and equitable treatment (FET)
standard provisions. Investment case law tends
to prioritize investors' “legitimate expectations”
over states rights to regulate and international
climate obligations, which may impede climate
action and hinder states efforts to achieve
their Paris Climate Agreement goals. This
paper argues that the ‘principle of progression”
embraced in the Paris Climate Agreement must
guide investment tribunals’ construction of the
legitimate expectations doctrine. It proposes
several opportunities within international law
and the existing investment law framework
to integrate the principle of progression
into tribunals’ analysis of the legitimate
expectations doctrine. This paper provides
academics, arbitrators, and lawyers with a

fresh perspective to align investment law with

PhD Candidate, UCLouvain. This
paper was originally drafted as
the final LL.M. paper at Harvard
Law School. The author gratefully
acknowledges the support of the
Harvard Law School’s Public

Service Venture Fund (PSVF)
Kaufman Fellowship, which
supported the author’s work at
Doga Dernegi during the period
in which subsequent revisions were
made to the article. All views and
errors remain the author’s own.

climate imperatives, supporting the urgent need

for climate action.

. INTRODUCTION

“We are living through climate collapse
in real time,” says Anténio Guterres.' This is
a “climate collapse,” which not only requires
new technological and technical solutions but
also a revised interpretation of our existing
legal mechanisms. One place requiring more
thinking is the emerging clash between the
need for climate action and international
investment law standards.

On the one hand, foreign investors
affected by heightened climate measures may
challenge these before investment tribunals,
which may potentially lead these tribunals to
award large amounts of compensation against

states taking the measures.? On the other

hand, these measures might be necessary for
states to comply with their obligations under
international law, including the Paris Climate
Agreement’® and to address the global climate
crisis. The dilemma is clear: states must
change their legal frameworks to comply with
their international legal obligations to meet
the global goal of keeping the temperature
rise below 2°C and aiming for below 1.5°C.
But making such legal changes could lead
investment tribunals to rule that these states
violated their international obligations under

investment treaties.

This paper argues that the “legitimate
expectations” analysis of investment tribunals
must incorporate the discernible trend
towards heightened climate action by states,
which started in the 1990s. In the decades
leading up to the Paris Agreement and
especially after 2009, the ambition framework
started to influence international climate law
so much that states were motivated to join
an ambitious future.* The provisions and
mechanisms of the Paris Climate Agreement
took this a few steps further and established
an even stronger ambition through the
“principle of progression,” which made clear
that states’ climate actions “will represent
progress over time” under Article 3. As a

result, the principle of progression under
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the Paris Climate Agreement challenges the
conventional understanding of legitimate

expectations.

Foreign investment protection through
international treaties dates back to 1959,
with the number of international treaties
booming in the 1990s.> Currently, over 3,300
international investment agreements (IIAs)
provide investors with various protections and
recourse to arbitration against the host state
through investor-state dispute settlement
(ISDS). In ISDS, foreign investors arguing
a violation of ITAs can take the states to
arbitration. For the IIA to apply, no contract
between the state and the foreign investor
is required. Any foreign investor with the
nationality of the contracting state can invest
in the territory of the other contracting state
and be protected under the IIA. In case of
a dispute, usually, three arbitrators, two
of them appointed by each party and one
appointed by these two arbitrators decide
whether a violation of the IIA occurred.”
States typically cannot take foreign investors
to arbitration; even more, in most cases, they
cannot file counterclaims, which creates an
asymmetry.®

ITAs include many investment
protection standards, including the fair
and equitable treatment (FET) standard.
This standard obliges states to treat foreign
investors investing in their territory fairly and
equitably. This brief provision’s interpretation
generally depends on the specific tribunal’s
approach. Some tribunals prefer interpreting
the FET standard by using the legitimate
expectations doctrine. Some even decide that,
in the absence of any specific promise given
to the investor, the domestic legal framework
itself may create legitimate expectations and

the changes in this framework can frustrate

these expectations,” even when the changes
in the legal framework are for the public

interest.'”

It is clear that this type of interpretation,
in the case of a dispute brought by an
investor challenging a climate measure,
may create a contradiction between states’
obligations under two different sources:
the Paris Climate Agreement and the IIAs.
With these considerations in mind, it
becomes increasingly possible for investment
arbitration to become an avenue for foreign
investors to obstruct compliance with climate
obligations under the Paris Agreement and
customary international law, if tribunals
decide not to give effect to climate obligations
when dealing with investors’ claims. In fact,
investment tribunals have been increasingly
dealing with these issues lately, while scholars
warn of the asymmetrical structure of the ITAs
and ISDS as well as unresolved norm conflict
between international climate law and
international investment law."'Accordingly,
this paper suggests that these methods
include the integration of the principle of
progression in the tribunal’s decision-making.

The risk of their climate measures being
challenged before investment tribunals
is an extra consideration of economic
burden for states, while planning to revise
their legal framework to comply with the
Paris Climate Agreement obligations and
raise their ambition levels. Dissuasion and
hesitation due to the ISDS risk are not just
mild risks, considering that compensation
awarded by the tribunals can include not
only direct economic costs but also future
profits'? and that the legal fees for the
arbitral proceedings are very high.'? Arbitral
awards can reach hundreds of millions and

even billions of dollars against states.'t

Considering this policy risk as well as the
above-mentioned legal contradiction, the
legitimate expectations doctrine as applied
to date must be reevaluated to consider the
climate crisis and to accommodate climate
action, given the need for states to change
their legal frameworks under the Paris

Climate Agreement mechanism.

“The risk of their climate measures
being challenged before investment
tribunals is an extra consideration
of economic burden for states,
while planning to revise their legal
framework to comply with the Paris
Climate Agreement obligations and

raise their ambition levels.”

At this moment in time, when these
questions are more urgent than ever,
arbitrators have an important role to play
in addressing these questions.” While
investment cases create risks for compliance
with international obligations to mitigate
greenhouse gas (GHG) emissions, these
are also instances where an opportunity for
arbitrators to integrate international climate
obligations in investment law arises.'® It is
necessary for new studies to capture how
international climate obligations can be
integrated into international investment
law in a way that does not support non-
compliance with these obligations.

Accordingly, I propose a model for
integration that operates by redefining the
“legitimate expectations” doctrine, which
stands as one of the biggest barriers created
by the investment regime facing states that
plan to take more ambitious climate measures

under their domestic laws. As a consequence,
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I reject the current narrow understanding
of legitimate expectations in international
investment law, which is isolated from
the rest of international law. Instead, I
propose incorporating the principle of
progression into the legitimate expectations
doctrine by using the customary treaty
interpretation principles codified under the
Vienna Convention on the Law of Treaties"”
(VCLT) and rethinking the scope of investor
expectations worthy of legal protection under
the legitimate expectations doctrine, in light
of expected climate measures. Moreover, I
suggest that this approach is easily applicable
as it situates itself within the investment
law by relying on several previous tribunal
decisions. Applying new legal thinking to the
old and established ways presents challenges,
yet adopting new legal thinking instead
of strictly adhering to the conventional
impractical approaches would benefit the
legal system and the global community
facing the climate crisis in “real-time”."® This
paper will provide a legal analysis within
international investment law on how the
FET standard, along with the legitimate
expectations doctrine, has been construed
and how else it could have been and should

be construed.

In the second chapter, I will provide a
broad overview of the investment case law
relating to the tribunals’ understanding of
legitimate expectations relating to changes
in the domestic legal framework, capturing
the varying opinions of the arbitral tribunals
in this matter. I will close this chapter with
an assessment of the potential impact of
these opinions on pending and future cases,
in which climate measures are involved.
In the third chapter, this paper will start

dealing with the proposed solution of using

the principle of progression to reshape
the legitimate expectations doctrine. This
chapter will analyze and discuss the history,
contextual importance, and legal status
of the principle of progression. In the
fourth chapter, this paper will propose legal
interpretative solutions on integrating the
principle of progression into the review of the
FET obligation, especially in the legitimate
expectations analysis. This chapter will show
that the principle of progression can reframe
the scope of legitimate expectations, without
needing a total deviation from the discipline
of international investment law. I provide
several arguments in support of this. First,
the principle of progression can be considered
a relevant rule of international law, under
the VCLT Article 31(3)(c), helping the
interpretation of the FET obligation.
Second, regardless of whether the principle
of progression is a binding legal obligation
of any sort, it is a projection of a future
reality, agreed by states to be expressed as a
normative expectation'’ in an international
treaty. For this reason, it can narrow the
scope of investors’ legitimate expectations
to continue their high-emitting activities
unaffected. In this chapter, I will discuss
previous investment awards to showcase
that solutions for making climate action
possible exist even within the case law of the
investment tribunals.

Working within the existing investment
law system, this paper opens up a window
to reconcile this system’s relationship with
international climate law.?” Finding new
windows in the existing ISDS regime is
essential, considering that a comprehensive
reform or any decision of this regime’s
abolition may not even be possible or, at least,

will take time. Without underestimating that

institutional reforms are, in fact, necessary,
this paper aims to bring an undiscovered
legal solution into light within the existing

frameworks.?!

II. UNPACKING THE TENSION:
How CLIMATE MEASURES ARE
AT Risk To BE CONTESTED
wITH CraiMs THAT INVESTOR
ExrecTtAaATiIONS WERE
FRUSTRATED

At the core of investment law and
arbitration’s conflict with climate change law
lies the question of whether climate action
might infringe upon the investors’ legitimate
expectations. Clearing the space around this
question could encourage states to pursue the
necessary climate action by relieving them of
a substantial burden. This chapter is designed
to set the scene by briefly illustrating the
challenges that the “legitimate expectations”

doctrine poses to climate policymaking.

A. TRIBUNALS GENERALLY
INTERPRET FET A4S PROTECTING
FoRreIGN INVESTORS® “LEGITIMATE

ExprecTaTIONS”

[TAs include various treaty standards
and protections for foreign investors.”> Even
though every IIA is unique and includes a
selection of different wordings and rights,
some provisions find a place in most IIAs.”
Becoming staple provisions of the IIAs, these
shape the system’s architecture.

The FET standard is one of those
provisions that shape international investment
law, as the most commonly invoked provision
and the one that majorly leads to the
investors” success in arbitral proceedings.*

'This standard requires that the state treat the
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foreign investor fairly and equitably.” The
wording of these is often short and vague,*
providing the arbitral tribunal with a lot of
flexibility.” With the different wordings of
the provisions involving the FET standard
in different treaties, one cannot talk about
a single FET obligation.?® Rather, each
one of these provisions is unique, and any
interpretation must start from the wording of
the specific provision itself to understand the
level of protection parties to the ITA intended
to provide to foreign investors.”” However,
the wording itself does not, by itself, provide
the answer to the question of whether an
investor was treated fairly and equitably.
The understanding of each arbitrator in
an arbitral tribunal vastly influences the
tribunal’s answer. Some arbitrators may be
more willing to protect the foreign investor
and provide extra safety to the flow of
foreign investments. Some may consider the
state’s regulatory space to be larger and may
justify certain state actions, even when they
negatively affect the investor. This choice
of how much reverence must be given to
state actions versus the impacts faced by the
investor becomes crucial when it comes to
state actions to protect public interest, such
as public health and environment, which also
happen to negatively impact the commercial

interests of the investor.

Thousands of arbitral awards given
by investment tribunals have a crucial
role in shaping the relationships between

states and investors,>°

moving beyond
commercial relations to areas of public
interest.’> However, since there is neither
a uniform appeal mechanism® that could
systemize international investment law, nor

the principle of stare decisis®® that applies to

investment tribunals; different interpretations

of the same clauses can and do exist.* Every
tribunal is unique and consists of different
arbitrators. Even though they seem to
rely on previous decisions to strengthen
their positions or foster uniformity, legal
stability and predictability,” the flexibility
provided to them can lead to legal instability
when arbitral tribunals repeatedly use
different standards of review or, even, use
the same standards but reach different and
even conflicting conclusions. The non-
homogeneous character of investment law
adjudication® makes it difficult to provide
a single-handedly reached account of
what certain obligations mean and what
they prohibit states from doing under

international investment law.

“[I]n interpreting the FET
standard, tribunals might rely on
a variety of factors, such as due
process, transparency, freedom from
discrimination, freedom from coercion
and harassment and protection of

legitimate expectations.”

For example, in interpreting the FET
standard, tribunals might rely on a variety
of factors, such as due process, transparency,
freedom from discrimination, freedom from
coercion and harassment and protection of
legitimate expectations.”’” For the tribunals
interpreting the FET standard by relying
on legitimate expectations, if any state
conduct creates “reasonable and justifiable
expectations on the part of an investor (or
investment),” which signals that the state
will act according to that conduct, frustrating
these expectations could lead to a violation
of FET.* If the state frustrates the legitimate

expectations it created earlier, it violates

the FET standard and is entitled to make
reparation,” most probably in the form of
compensation.*

As a result, even though the ITA
obligations do not specifically refer to
investor expectations in their text, tribunals
heavily rely on the doctrine of legitimate
expectations in practice,”! showing that the
doctrine is seen as a central element®? of the
FET obligation.*®

Similarly, in a case challenging a host

state’s climate measures, there is a significant
possibility of the tribunal interpreting the
FET standard with reference to the investor’s
expectations. In such a case, how to construe
legitimate expectations will be relevant.
In particular, whether a change in the
domestic legal framework can be considered
to frustrate legitimate expectations will be
relevant.
B. Some TriBunaLs VIEw CHANGES
IN DomEsTIC LEGAL FRAMEWORK AS
FRUSTRATING FOREIGN INVESTORS’
“LEGITIMATE EXPECTATIONS”

It is often accepted that specific
representations made by the state to the
investor about their investments’” continuity
create legitimate expectations worthy of
legal protection. However, whether a state’s
existing legal framework at the beginning of
the investment can create such expectations
that a change of law may frustrate those
expectations is disputed.

To understand whether the framework of
changes in the domestic legal framework can
or cannot frustrate legitimate expectations,
we can use the three-step analytical approach
adopted by some tribunals to interpret the
FET obligation through the legitimate
expectations doctrine. To establish that

the investor’s legitimate expectations are
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frustrated, there must be state action
appropriate to create expectations (1), the
investor must have acted reasonably relying
on this action (2), and the state must have
done something contrary to whatever
expectation it set in the investor’s mind in

the first place (3).
First, is the legal framework appropriate

to create expectations? The first discussion
is whether a general legal framework is
appropriate to form expectations. There are
varying opinions by different investment
tribunals. According to the Philip Morris
tribunal, the law may change. The Phillip
Morris tribunal stated that a general legal
framework cannot be taken as a promise
that the law will not change and decided that
the tobacco restrictions in question did not
violate the state’s FET obligations.* There are
also stronger opinions from some tribunals
on this, stating that there must be “specific

individualized promise[s].”*

“Similarly, some tribunals state that
certain contexts are inherently risky
for investment, which makes their
economic return even higher in case

the risk does not materialize.”

However, other tribunals have
considered the legal framework conducive
to creating legitimate expectations or ruled
that specific representations are not strictly
necessary. The Cube Infrastructure tribunal
stated that legal regimes created to attract
investors in highly regulated areas may
create legitimate expectations.® In a similar
vein, the Sa/uka tribunal decided that the
expectation that the Czech authorities would

be able to handle a financial problem did

not require specific representations.” The
inconsistent case law suggests that whether
general legal frameworks can create legitimate
expectations is an unresolved question in
investment law. This indeterminacy is a
risk for states planning to change their legal
frameworks for the public interest, including
changes in the domestic legal framework to
tackle climate change and comply with Paris

Climate Agreement obligations.

Second, did the investor rely on the
legal framework on a reasonable basis?
Reasonableness requires an analysis of the
investors’ actions. Expectations are, by
their very nature, subjective. However, the
adjective “legitimate” before it conveys an
objective meaning.®® This means that the
legitimate expectations doctrine does not
protect every subjective consideration,?

hope®® and dream.

There is a line of reasoning favoring
states’ public interest regulations. According
to these tribunals, investors must take into
account states’ “political, socioeconomic,
51

cultural and historical conditions”,’' its

(constitutional or international) human rights

obligations,*

and government authority
to regulate with the aim of environmental
protection, public health and ecological
balance goals.® Similarly, some tribunals
state that certain contexts are inherently risky
for investment, which makes their economic
return even higher in case the risk does not
materialize. In this line, Parkerings tribunal
states that the investor must have known in
this context that the legislation they relied
on could have changed, considering that
Lithuania is a “country in transition” as it
was previously a part of the Soviet Union.
Moreover, some tribunals openly stated that

expectations must be objective.® In turn,

some tribunals and dissenting arbitrators
argued that some subjective expectations
might also be protected under the legitimate
expectations doctrine.’® This step also
remains pretty inconsistent, making it
challenging for states to evaluate the risks

associated with taking climate action.

Third, did the changes in the legal
framework frustrate the expectations? This step
largely collides with the first step, as tribunals
that decide that general legal frameworks can
create legitimate expectations also decide that
changes in the legal framework can frustrate
expectations. However, most such tribunals
also require extra requirements, such as the
change to be profound”, unreasonable®®
or “outside of the acceptable margin of
change.” As an alternative, the Saluka
tribunal suggested taking a balancing model
where the investors’ legitimate expectations
and host states’ legitimate interests in
regulating domestic matters will be weighed

to assess whether there is a FET violation.®

It is obvious from the case-law that
there is no consistent understanding of
exactly which cases we consider legitimate
expectations to be created and violated. In
general, two theories are considered to be
applied to the question of what generates
legitimate expectations. According to the first,
the so-called “voluntarist theory of promise,”
states must uphold the commitments they
have made unless these were not legitimate,
specific or clear.’ Unlike this theory, the
theory of “detrimental reliance” gives weight
to other circumstances, including whether
these expectations were legitimate and
reasonable, and what negative consequences
these expectations might create.®? In
summary, the second theory considers

the objective landscape surrounding the
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investment as well as whether the investors
successfully complied with their share of
duties, i.e. applying due diligence that would

be applied by a prudent investor.®®

If the theories broadening the scope
of legitimate expectations are applied to
mitigation measures necessary to limit
climate change, there is not a slim possibility
that these measures will be shut down and
large sums of compensation will be paid to
investors. Considering that some of these
investments, especially fossil fuel investments,
are the reason for climate change in the first
place, we should pay more attention to what
investment arbitration encourages and what

it deeply discourages.

C. THE QUESTION OF WHETHER
CLIMATE MEASURES May
Arso FRUSTRATE “LEGITIMATE
EXPECTATIONS” ACCORDING TO THE
TRIBUNALS® CASE-Law

Unsurprisingly, effective climate action
will include changes in the economic
landscape and indispensably affect high-
emitting industries. As early as the IPCC
Report of 1992 analyzed the fossil fuel-
related GHGs” impacts, saying that
energy consumption and largely fossil fuel
consumption is a big portion of the GHG
emissions leading to climate change.® The
IPCC Report of 2023 highlights that existing
fossil fuel infrastructure will consume the
entire carbon budget for limiting warming
to 1.5°C® if they continue as they have
been, which indicates that the Paris Climate
Agreement goals cannot be achieved unless
the fossil fuel industry undergoes significant
changes. Recently, in COP28 in Dubai,
states reached a consensus on “transitioning
away from fossil fuels in energy systems (...)

accelerating action in this critical decade,”

which finally showed a clear and time-limited
promise towards phasing out fossil fuels
to reach net zero.® The expressions that
follow this, “in a just, orderly and equitable
manner,”” and the use of softer terms, such
as “transition” instead of “phase out” or

68 show that the commitment

“phase down,
could have been stronger. In fact, various
governments and civil society representatives
also strongly advocated for a decision to call
on states to phase out fossil fuels at COP30
in Belem.” For the last few years, this has
become an important struggle between states
supporting strong climate action and fossil-
fuel-producing states, and an agreement has
yet to be concluded.” Still, the commitment
to take measures that affect high-emitting
industries, especially the fossil fuel industry,”

is clear.

“The risk of litigation against
states that take ambitious, or even
sufficient, climate action has already

materialized.”

While there is already a lack of ambition
in taking mitigation measures, with world
nations unable to reach an agreement
among themselves, it is important that
there are sufficient incentives for those
states which agree to take effective measures
to tackle climate change. In the current
circumstances, international investment
law and investment arbitration could easily
be instrumentalized by high-emitting
corporations to punish states for ambitious
climate action, unless international climate
obligations are reconciled with international

investment law.

The risk of litigation against states
that take ambitious, or even sufficient,
climate action has already materialized.
In 2021, RWE, a German energy giant,
initiated arbitration proceedings against the
Netherlands for its adoption of the Coal Ban
Act, which requires the country to phase
out coal by 2030.7* It was not surprising
that the RWE used the argument that the
Netherlands did not provide regulatory
stability by adopting the Coal Ban Act, and
frustrated its legitimate expectations.” A year
later, Uniper, another German company,
also brought a claim against the Netherlands
for the same act.”* Along the same lines as
RWE, Uniper argued that even though a
complete freezing of the legal framework
cannot be expected, the Netherlands’ act that
pursues a phase-out of coal by 2030 is still
considered an act that frustrates legitimate
expectations,” as it is a “radical departure”
from the previous framework.”® The total
damages asked by the two companies were
2.4 billion Euros, creating a powerful
pressure on the Netherlands to turn back
from its ambitious (or sufficient) mitigation
measures. In the end, both proceedings were
discontinued, but it left us with the fact that
the discontinued proceedings already cost a
total 5.4 million Euros to taxpayers.””

RWE v Netherlands and Uniper v
Netherlands also created questions over
whether there will be new cases to be brought
against climate measures. Unsurprisingly,
Woodhouse’s claims against the UK in
August 2025 answered these questions
definitively, that these cases will not stop
unless the law is clear.”® The company argues
that the UK violated its obligations under the
UK-Singapore BIT by revoking an approval

for the company’s coal extraction operations
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because of its climate impacts.”” This was
followed by Shell and ExxonMobil’s claims
against the Netherlands in early 2026 after
the Netherlands scaled down gas extraction

in the Groningen region.®

In fact, climate change has been a
litigious issue even from the beginning.®!
Commercial disputes are also a part of
this broad category of climate change
disputes.®” In relation to this, a specific
reading of legitimate expectations, in
investment arbitration, which has been
explained in the previous subchapters,
may prioritize subjective and unreasonable
investor expectations over the urgent need for
climate action. This imbalance can put the
burden entirely on the states, whose political
will is much-awaited and needed to tackle

climate change.

The first problem is that the law in
this case is indeterminate. Criticizing
this, Sands, in his dissenting opinion in
RENERGY pointed out these inconsistencies
by anticipating that “reasonable folk will
question the wisdom of creating a system
that allowed so many competing and
contradictory awards to flower.”® The
unpredictability of the decisions, such as
those on our planet’s future, creates an
unstable regime and undermines the rule
of law.

Looking at the law and trying to find
answers on what the costs of transition for
states have failed us, because there were no
definitive answers. We are left with risks and
possibilities. Those risks and possibilities can
present themselves through some statistics
to assess the risk of investors’ filing disputes
against climate measures. According to Di
Salvatore’s report by the IISD in 2021, the

energy sector is the most litigious sector

with 31% of the known investment cases,*
and the fossil fuel industry has the biggest
portion of the energy arbitrations with
60% of the total energy arbitrations being
brought by the fossil fuel industry.® On top
of the energy sector’s litigious nature, they
are very successful. According to the same
report, among all fossil fuel arbitrations
decided on the merits (60 arbitrations), 72%
(43 arbitrations) are decided in favor of the
investor investing in fossil fuels.* Both the
litigious nature of the industry and their
success rate before investment tribunals
may suggest that these companies are likely
to leverage their litigation experiences to
challenge climate measures. Each fossil fuel
arbitration, on average, entailed USD 14
billion of compensation awarded,*” showing

the magnitude of the financial stakes.

“ISDS poses a unique challenge
and disproportionate impacts on
the Global South states moving to
a greener future in line with the
Paris Climate Agreement goals, as
arbitration risks their economic
stability, 92 and it is more likely for
them to have drafted treaties with
more investment protection due to the
urgent need to develop by receiving

. . »
forezgn tnvestment.

This is extremely important. A 2020
study put forward that 75% of the coal plant
investments that must be closed to realize
Paris Climate Agreement goals are protected
under IIAs.%® To achieve this, climate action
should be easy, efficient and much less costly.
In turn, investment protection standards,
such as the legitimate expectations doctrine,

make climate policymaking more fragile.

The fragility of climate policymaking
manifests in several critical ways. First, the
system creates a big financial risk for states
planning legal changes to tackle climate
change. Arbitration threat’s impact on
states was conceptualized under the term
“regulatory chill,”® intended to mean states’
“delaying, compromising, or abandoning
the formulation or implementation of bona
fide regulatory measures in the interest of the
public good as a result of a real or perceived
threat of investor-state arbitration.”®®
Considering the holistic measures that need
to be taken to minimize GHG emissions
and these measures’ impacts on the fossil
fuel industry, cases are likely to arise, risking
dissuading or slowing down state action.”
Second, ISDS poses a unique challenge and
disproportionate impacts on the Global
South states moving to a greener future
in line with the Paris Climate Agreement
goals, as arbitration risks their economic
stability,”* and it is more likely for them to
have drafted treaties with more investment
protection due to the urgent need to develop
by receiving foreign investment.”® Third,
the global calculations create the question
of who should bear the burden of legal
change. According to Tienhaara, Thrasher
and Gallagher’s estimates the states may
have to pay as high as $340 billion, which
is more than the total climate finance
level of $321 billion as of 2020.%* This is
in complete contradiction with the Paris
Climate Agreement’s goal of “making the
finance flows consistent with a pathway
towards low greenhouse gas emissions and
climate-resilient development” under Article
2(1)(c).

Apart from future arbitration

proceedings potentially challenging climate
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measures, current arbitration practices are
already showing that the risks of taking
climate action on states are much more than
a trivial risk. The IISD Report mentioned
seven climate cases before investment
tribunals brought by investors from the fossil
fuel industry,” two of which have presently
been decided, while five have been settled
or discontinued. Rockhopper v Italy did not
include any analysis regarding the legitimate
expectations because the majority accepted
another claim and did not analyze the FET
obligation. Rejecting the investor’s claims,
Prof. Dupuy wrote a dissenting opinion
relying on the fact that the state did not
provide any specific promises and stated
that the investor did not have legitimate
expectations.”® His analysis included that
the investor must not have ignored its
investment’s “immediate proximity to the
coast” and “very serious concerns (...) with
regard to its ecological harmlessness,” which
ultimately led to his finding of no legitimate
expectations.” The second case, where the
investor operating in the fossil fuel industry
claimed that states’ environmental regulations
frustrated its legitimate expectations, the
Lone Pine tribunal rejected the investor’s
claims shortly by stating that the facts did
not support the investor.”®

‘The Climate Case Chart” also involves
other climate cases, which include investment
arbitration cases by both fossil fuel and
renewable energy industries. Some tribunals
adopted a critical approach to investors’
subjective expectations,'® which could be
good news for effective climate policy. On
the other hand, Silver Ridge tribunal stated
that incentive regimes, even in the form of a
general law can create expectations (while also

deciding that no legitimate expectations were

frustrated in the case at their hands).'*! Blusun
tribunal rejected the investors’ legitimate
expectations claim but also highlighted that
legal changes must be done “in a manner
which is not disproportionate to the aim of
the legislative amendment, and should have
due regard to the reasonable reliance interests
of recipients who may have committed
substantial resources on the basis of the earlier
regime.”'* The tribunals that decided in favor
of the investor highlighted that states needed
to have predictable legal frameworks'* and
that general laws identifying the beneficiaries
to induce investment can be seen as specific

representations.’®t

‘There are many gaps in the understanding
of what a legitimate expectation is, how it is
formed, what sources it bases itself on, to
what extent concerns of reasonableness,
due diligence, and good faith could be
included in the analysis. Especially in the
precarious situation that climate change
leaves us in, with the pressing urgency of
climate action, the answer to these questions
should not be left to coincidences. Primarily
governed by investment agreements that
provide arbitration as the dispute settlement
mechanism, and run by highly litigious
directors who are well able to pay for strong
legal defense, investors appear to have an
upper hand in climate disputes in investment
arbitration. Poorly defined standards, such as
the FET standard as taken as non-frustration
of legitimate expectations, are cherry on top
for an unfair answer to the clash between
investment law and climate law. This chapter
points out the growing need for a more
comprehensive FET analysis. The next
chapters will discuss how to think about the

scope of the FET standard and legitimate

expectations, by integrating the principle of

progression under international climate law.

IIl. INTRODUCING THE

PrRINCIPLE OF PROGRESSION:

How It SHOWSs THE DIRECTION

TowaRrDS INTENSIFIED CLIMATE
AcTION

A. THE PRINCIPLE OF PROGRESSION
PoINTING TO STATES’ DIRECTION IN
CrLiMATE ActioN: A BRrIEF HISTORY
AND THE CONTEXTUAL IMPORTANCE

The Paris Climate Agreement voices
a “direction of travel.”!® Under the Paris
Climate Agreement, state efforts “will
represent a progression over time,”'%
states’ nationally determined contributions
(NDCs) “will represent a progression beyond
[their] then current nationally determined
contribution and reflect [their] highest
possible ambition.”"” The principle of
progression, reflected in these articles, shows
that Paris Climate Agreement parties agreed
to expect from one another to raise their
levels of ambition over time.'*® That being
said, the principle of progression is closely
related to the principle of non-regression,
prohibiting backsliding from a previously

agreed level of environmental protection.'®

Climate negotiations leading to the
Paris Climate Agreement witnessed many
developing states pushing for a standard to
limit developed states” discretion, especially
through the notion of “no backsliding.”!!?
Mentioned first in the Lima Call for Climate

Action,'!!

the principle of progression
functionalized the ambition indicated in the
agreement’s long-term goals and purposes.''?

This principle aims to narrow the divide
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between the national political zeitgeist and
the urgent and necessary action.'® Thus,
it is not surprising that this principle was
integrated into the language of the Paris
Climate Agreement, during the COP20 in
Lima,"'* after the parties realized that they
had such big long-term goals, but they were

not close to reaching them.

‘The history of climate treaties reveals that
the element of ambition has always existed
as an essential part of climate negotiations.'
The pre-Paris climate treaties, i.e., the
UNFCCC!"® and the Kyoto Protocol,!”
were rendered flexible with clauses for future
amendments. Article 15 of the UNFCCC
concerns the amendments to the treaty,
while Article 17 deals with adopting new
protocols. The Kyoto Protocol also provides
an opportunity to amend under Article 20.
'The possibility of changing these treaties and
obligations therein shows that the nature of
climate law has been flexible, and there has
always been an envisioned space for new
developments to make sure that climate
science and timely necessities can further
shape the legal obligations. This might hint
that it was the states’ intention, even in the
beginning, that climate action was never

planned to be frozen in time.

After the COP20, the principle of
progression became a building block of the
Paris Climate Agreement. One of the Paris
Climate Agreement’s goals, according to
Article 2(1), is to keep the global temperature
rise 2°C above pre-industrial levels and
increase efforts to keep it below the 1.5°C
pre-industrial levels. The Paris Climate
Agreement provides a method to achieve
these goals. Under Article 4(2), states
are given the discretion to determine

their measures through the NDCs. The

drafters limited this discretion with Article
4(3), stating that the NDCs will represent
progression over time.'"® Even though
the NDCs are submitted every five years
according to Article 4(9), upward changes
are permitted at any time in accordance
with Article 4(11).'* The NDCs are highly
relevant in other mechanisms provided by
the Paris Climate Agreement, such as the
global stocktaking and the transparency
system. First, all NDCs are submitted
publicly under Article 4(12), which provides
a sense of accountability. Second, according
to Article 14, every five years, the COPs will
serve as a mechanism where every state’s
NDCs will be cumulatively assessed, during
the global stocktaking, which will show
whether the NDC:s are sufficient to achieve
the Paris Climate Agreement’s goal, i.e., to
keep temperature rises under 2°C (and make
efforts to keep it under 1.5°C). Even between
the global stocktaking every five years, COPs
serve as a medium to follow up on other states
and contemporary climate science every year.
Here, the principle of progression under
Article 3, Article 4(3) and Article 4(11) will
come into play. As long as the result of the
global stocktaking indicates that the states’
cumulative efforts are insufficient to reach
the temperature goal, states will need to raise
their levels of climate action. Otherwise, the
discretion provided by the Paris Climate
Agreement would lead the treaty to a dead
end, where the global climate action is not
high enough to realize the temperature goal,
and no state is responsible for raising their
levels of climate action. This is why the
principle of progression is an integral part
of the treaty system that clearly brings the

element of ambition over time.

To further examine the articles
reflecting a different aspect of the principle
of progression, Article 3 outlines the principle
without a specific reference to NDCs and
affirms that ambitious efforts must be taken

to achieve the treaty’s goals under Article 2:

As nationally determined
contributions to the global response
to climate change, all Parties are
to undertake and communicate
ambitious efforts as defined in
Articles 4,7,9,10, 11 and 13 with
the view to achieving the purpose
of this Agreement as set out in
Article 2. The efforts of all Parties
will represent a progression over
time, while recognizing the need to
support developing country Parties
for the effective implementation of

this Agreement.

A more concrete provision exists under
Article 4(3): “Each Party’s successive nationally
determined contribution will represent a
progression beyond the Party’s then current
nationally determined contribution and
reflect its highest possible ambition, reflecting
its common but differentiated responsibilities
and respective capabilities, in the light of

different national circumstances.”

Article 4(3) is more specific to the
NDCs. The use of “will” similarly with
Article 3, which is not as mandatory as “shall”
and not as in an advising tone as “should,”'?
shows a complexity under the Paris Climate
Agreement, which will be discussed in detail
in establishing the status of the principle
of progression in the next subchapter.
Article 4(3) puts states in a position where
they will consider their own capacities and

responsibilities, but they have to maximize

the level of their “game” by taking into
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account the need for pI‘Ogl‘CSSiOﬂ over time

for the “highest possible ambition.”

Article 4(11) also provides that states
may change their NDCs in an upward
direction, showing that they are not bound
by the five-year requirement if they are
taking a more ambitious approach. In light
of this flexibility tool and the previously
mentioned articles, the treaty ensures that
states periodically revise their NDCs with an
upward direction. Whether the treaty allows
a downward decision, minimizing the scope
of climate measures, is quite disputed.'?! The
contextual interpretation may only allow this
in limited circumstances, because, for the
Paris Climate Agreement system to operate,
states need to take heightened measures
each time,'” because the permissiveness of
the NDC:s is balanced with the principle of

progression.'®

All three provisions involving the
principle of progression prepare the
ground for the next step of this cycle. An
upward decision must be made to fulfil the
commitment under these articles, which
contribute to the alignment with the goals
during the global stocktaking. However, if
the global stocktaking shows that the goals
are far from being reached, the step of raising
the commitments must be repeated until the
goal is reached. Especially if the cumulative
result of all partiess NDCs shows that the
carbon budget is about to run out, then
even more ambitious efforts are expected.!
This cycle aims to render the efforts more
ambitious and, thus, the temperature goal
more achievable each time. According to
this design, the principle of progression,
as a new principle introduced with the

Paris Agreement, constitutes one of the

“conceptual pillars” of the Paris Climate

Agreement.'®

B. THE LEGAL STATUS OF THE PRINCIPLE
OF PROGRESSION

Commentators referred to the imperative
that states are expected to progress in varying
ways. Some referred to it solely as a “concept
of progression.”'** Some referred to it as
the “principle of progression.”* Zaman
explained that the principle of progression
reflected an expectation, not an obligation.'*
This paper adopts the term “principle of
progression,” as this is, at least, a treaty
principle, as it has a normative character'”
and shapes the obligations in the treaty

regime.

“Characterizing the principle
of progression as a due diligence
obligation signifies that states must
implement all suitable and necessary
measures within their capacity and
responsibilities to progressively revise

their NDCs and climate action.”

This term has been explained as an
“expectation” or a “normative expectation”'?
to refer to the progression framework.'!
Winkler observed that a moderate
“will”, instead of a mandatory “shall” or

7132 was used to

recommendatory “should,
express a strong and clear expectation.'?
These provisions have been negotiated with
almost the full participation of states and
agreed upon by 195 of them, as proved by
their ratification. They provide a mechanism
of constant progression and serve as the light

at the end of the tunnel for further climate

action. Therefore, progression under the Paris

Climate Agreement definitely shows strong

expectations and commitments.

Rajamani argued that Article 3 involving
progression “creates a substantive new
obligation, perhaps the only one.”’** But
she also treated the issue more cautiously
and pointed out that it signifies a strong
expectation rather than a mandatory
obligation.'®> A similar perspective was taken
by Lawrence & Wong, who argued that this
is a “non-binding obligation.”'*

In contrast to these comments, Vifiuales
treated the principle of progression as an
“obligation of progression in the level of
ambition.”"¥” Maljean-Dubois referred to

progress as an obligation:

Indeed, Parties have some flexibility
to determine their contributions
in the short term, and this should
facilitate their adherence to the
Agreement, but they must think
through their actions in the longer
term with a dynamic mindset, with
the obligation to progress over time

towards more ambition.'®

Other commentators analyzed the
character of the obligation brought by
the principle of progression. According to
Zaman, Article 4(4) seeking progression
in successive NDCs identifies a minimum
level of ambition for each NDC by hinting
at a standard of conduct.'® Voigt refers
to this as a standard of care similar to the
international law standard of due diligence.'
Characterizing the principle of progression
as a due diligence obligation signifies that
states must implement all suitable and
necessary measures within their capacity
and responsibilities to progressively revise

their NDCs and climate action.'®" If they
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fail to reach the ambition in their NDCs,
the mere fact that they failed at it will not
be sufficient to conclude that they violated
their obligations under the Paris Climate
Agreement. There will be a case-by-case
analysis on whether the state has taken all
suitable and necessary measures available to
it under various factors, and if it did not, it
would violate its obligations.'** These factors
include their availability to act, foreseeability
of the harm in question and if their choice
of action is proportionate compared to

alternative actions.'#

Treaty interpretation also supports
that the principle of progression must be
understood as a due diligence obligation.
Looking at the treaty’s context, Article 2(2)
of the Paris Climate Agreement establishes
that the agreement’s implementation must
“reflect equity and the principle of common
but differentiated responsibilities and
respective capabilities, in the light of different
circumstances.” When taken alone, this
statement is quite static in time, only
explaining that states may have different
responses, but not openly entertaining the
idea that there must be a progression over
time in states’ responses. In contrast, Articles
2, 4(3), and 4(11) provide a non-static
framing that there are strong expectations for
states to revise their responses in an upward
direction. The treaty’s object and purpose
are mainly dealt with in Article 2, including
a specific temperature goal, measurable by
scientific methods. If each state announces
its NDC but the total cumulative impact of
all NDGCs is insufficient to reach the goals,
without the principle of progression, the
mechanisms to push states to improve their
NDCs would be weaker. The principle of

progression, on the other hand, requires each

state to improve NDCs each time treaty goals

are not met.

Having such big goals and objectives
with not yet sufficiently ambitious efforts,
the principle of progression fills an important
gap. Considering the context of the treaty
text as a whole and the place of the principle
of progression in this treaty’s design, the
meaning of the words in Articles 3, 4(3)
and 4(11) must be understood as providing
a due diligence obligation. Articles 3 and
4(3) do not use “shall” or “must” when
bringing forward the principle of progression,
in contrast to Article 4(2) stipulating
that states shall prepare, communicate,
and maintain NDCs. This shows that,
unlike the states’ obligations relating to
NDCs under Article 4(2), the principle of
progression is not a strict result obligation,
the mere non-performance of which violates
a treaty obligation. However, the language
in these provisions does not give the states
unlimited discretion in deciding whether
they show progression over time, which has
also been confirmed through the history
of negotiations."™ To compare, Article
4(6) stipulates that “the least developed
countries and small island developing
States may prepare (...) strategies (...) for
low greenhouse gas emissions development
reflecting their special circumstances.”
This provision provides states with a larger
discretion. In contrast, I also agree with the
scholars who see the principle of progression
as a due diligence obligation. States are to
decide how to progress and how much, but
they do not have an on/off button to choose
to implement the principle or decide to pass.

There might be limitations to
implementing this principle, relying on

“the principle of common but differentiated

responsibilities and respective capabilities.”
But this does not provide states with
full discretion or make the principle of
progression less binding, as the discretion
itself is dependent upon several conditions
expressed as limitations to the principle.
Instead, this perfectly aligns with the principle
of progression’s character as a due diligence
obligation. States will take different measures,
in light of different characteristics, such as
historical responsibilities, technological and
scientific capacities, and economic situations.
Their progression might also depend on
similar factors. In short, to comply with the
principle of progression, states must take all
suitable and necessary measures within their
capacity and responsibilities to revise their

NDC levels in an upward manner.

“The exercise of due diligence is an
international obligation, which

entails state responsibiliry.”

The reading of the principle of
progression as a due diligence obligation also
ties well with Cook’s analysis of the principle
of progression as a factor strengthening the
states’ “right to regulate”'® in the foreign
investment context. Cook analyzed the
principle of progression with reference to
international investment law, suggesting
that investors have been on notice that more
climate action is on the way, with reference
to the pre-Paris events, including the IPCC
Reports and the UNEP Gap Reports, leading
to them lowering their expectations.' As a
result, the Paris Climate Agreement’s entry
into force is not an isolated event but it is
the fruit of climate science and negotiations.
Therefore, by choosing to include the

principle of progression in the Paris Climate
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Agreement, states chose to highlight a
“framework for a state’s right to regulate”

against investors’ legitimate expectations.'?’

Moreover, the recent advisory opinion
by the International Court of Justice confirms
this analysis. When explaining the scope
of international obligations relating to
climate change, the Court names the UN
Charter, treaties including but not limited
to UNFCCC, Kyoto Protocol and the Paris
Agreement, and customary international
law.'® This confirms that international
obligations relating to climate change are
not limited to what the Paris Agreement
encapsulates. It also appears in line with the
recent International Tribunal of the Law
of the Sea (ITLOS) Advisory Opinion on
climate change. When asked whether the
UN Convention on the Law of the Sea
adds any different obligations other than
those stated in the Paris Agreement, ITLOS
affirmed that states do not comply with all
of their international obligations relating to
climate change, “simply by complying with
obligations and commitments under the Paris
Agreement.”'® This shows that the flexible
language of the Paris Agreement could not
be understood as giving states full discretion
to choose and implement mitigation
measures and that states must exercise due
diligence.” The exercise of due diligence
is an international obligation, which entails
state responsibility.””! Similarly to other
international obligations, violations of this

obligation involve legal consequences.'>

ICJ’s conclusions were also confirmed by
the Inter-American Court of Human Rights
(IACtHR), in its recent advisory opinion
on climate emergency and human rights.
IACtHR rules that states must determine

their mitigation targets according to the

principle of progression, which the Court
called “principles of progressivity,” and these
must be as ambitious as possible.’** IACtHR
also cautions states that their ITAs can cause
regulatory chill,’ suggests that they review
these by including more climate-friendly
language,” and states that companies have
obligations and responsibilities in relation
to climate change and human rights, which
they must be aware of and avoid leading to

violations of these.'*

As can be seen, the principle of
progression, whether as a normative
expectation or a due diligence obligation
or a principle that reinforces the right
to regulate, supports other international
obligations obliging states to mitigate
climate change. With these obligations, the
clash is not between states” right to regulate
versus the investors’ rights under the IIAs,
which would be a weaker framing of the
issue in expense of the risk of softening

climate actions.'”

Instead, there are two
categories of international obligations
that could be applied to climate measures
impacting investor rights under the IIAs."®
The question is whether there is a complete
normative conflict, in other words, “two

159 or if one of

directly opposing norms”
these obligations informs the interpretation
of the other. In the following chapter, 1
argue that international climate obligations
can inform the interpretation of the ITA
obligations, particularly the FET obligation

and its interpretative tool, the legitimate

expectations doctrine.

IV. INCORPORATING THE
PrincIPLE OF PROGRESSION IN
THE FET ANALYSIS

A. THE PRINCIPLE OF PROGRESSION AS
A RELEVANT RULE OF INTERNATIONAL
Law APPLICABLE IN THE
RELATIONS BETWEEN THE PARTIES

In international legal methodology,
normative conflicts are highly avoided,
especially in cases where harmonization
of different international obligations is
possible.®® Treaty interpretation principles
can help us test whether harmonization is
possible. In this case, we can use “systemic
integration” for these two sets of obligations,
one based on the ITAs and the other on
international climate obligations under

treaties and custom.

“Characterizing the principle
of progression as a due diligence
obligation does not change its
character as an international legal
obligation and does not mean that

this obligation is any less binding.”

Interpretation of the FET standard must
be made in accordance with international
law, codified by the VCLT.'®! Article 31(3)(c)
suggests that, under the context, according
to which ordinary meanings of the terms
will be interpreted, the interpreters shall
take into account “any relevant rules of
international law applicable in the relations
between the parties.” Considering that
there is an obligation to mitigate climate
change and ambitious climate action is a

due diligence obligation, Article 31(3)(c)
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of the VCLT will apply to the situation. In
that case, while deciding whether a state
violated its FET obligation or frustrated
an investor’s legitimate expectations, the
investment tribunals may weigh investor
expectations with the expectation from the
state to take heightened action, i.e., the
principle of progression.'®? Characterizing
the principle of progression as a due diligence
obligation does not change its character as an
international legal obligation and does not

mean that this obligation is any less binding.

The logic behind this is simple.'®® The
VCLT Article 31(3)(c) seems to demonstrate
states’ intention to pay due regard to the
changing circumstances over time. The ILC
worked through reconciling the intertemporal
rule and the legal developments expected to
occur after the treaty’s conclusion.'* Freezing
treaties in time does not seem to be the
intention of the VCLT contracting parties,
nor has it been an understanding blocking
the VCLT Article 31 to gain customary
status. Instead, whether the terms used in
a treaty can be interpreted in light of the
changing legal landscape is dependent on

165 This means that

the parties’ intention.
if the parties did not intend the term to be
understood in the same way over the years,
the interpretation of terms can change with

the introduction of new international rules.

In light of this, the principle of
progression’s inclusion in the Paris Climate
Agreement indicates that state parties
intended international law applicable
between them to be shaped by the ambition
to tackle climate change. In turn, the
investment treaty provisions, especially the
FET provisions, are often short and vaguely
termed, implying that states did not intend

to define and freeze their interpretation at

the time of the IIA’s conclusion. Accordingly,
the interpretation of the IIAs between
states, both also party to the Paris Climate
Agreement, will be shaped by the principle
of progression, which will lead to more
regulatory space for climate measures
and less protection for continuing high-
emitting activities. Therefore, this allows
the tribunals to take into account climate
change considerations without leaving the
doctrinal approach seemingly required by

the discipline of investment law.

Even if we accept the principle of
progression as an expectation'® or a “non-
binding obligation,”'*’ there is a strong case
for an international obligation of mitigation,
the scope of which will depend on the
CPDR principle, especially after the many
international court decisions affirming this
obligation.'*® Having said this, the “systemic
integration” is a voluntary interpretative
technique, which should be used for a
consistent international legal system but is
not obligatory. For this reason, the following
subchapter will explain how the principle of
progression, irrespective of whether we use
Article 31(3)(c) of the VCLT or not, can be
considered when the tribunal analyze the

content and scope of the investor’s legitimate

expectations.

In that case, the principle of progression
will be taken as a social reality and a strong

normative expectation'®’

showing that
there is a global direction towards more
climate action and that investors are aware
of this trend. The proposed argument
of the next subchapter can fill the gap
in the understanding of what legitimate
expectations might entail and can contribute

to minimizing the fragmentation of law and

promote a heightened rule of law.

B. THE PRINCIPLE OF PROGRESSION
AS “DIRECTION OF TRAVEL” IN
CONCEPTUALIZING LEGITIMATE
ExPEcTaTIONS IN INVESTMENT CASES

“To expect” is defined as “to anticipate
or look forward to the coming or occurrence
of,”"7% which informs us that expectations
are future-oriented and forward-looking.
Expectations contain a probability analysis
of the occurrence of an event. Something
may be the same for decades or change very
slowly, but the expectation might be that
it will soon change completely. Because
expectations are future visions, the direction
of the legal landscape must matter in forming
the scope of what could be expected, not the
legal landscape’s current situation. Unless the
current situation of the legal framework also
signals what direction the legal framework
is going, the current situation alone should
not be accepted to create any expectations.
In assessing whether certain expectations are
legitimate and worthy of legal protection
against measures, arbitral tribunals need to
differentiate the current situation of the legal

framework from its direction.

The above explanations do not mean
that the current position of a state’s legal
framework does not signify anything. In
fact, the current weakness of climate policies
can well be a part of an investor’s decision
to invest in a certain region or jurisdiction,
solely because the legal framework’s current
situation is favorable for that investor.
Nevertheless, the mere fact that the current
situation of a legal framework is weak and
protects the planned investments should
not also become a reason to provide legal
protections against future changes in the
legal framework. Because in these scenarios,

the investor is the one to decide whether the
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short-term benefits of such an investment
outweigh the risk. This free choice the
investor enjoys is also why they should not
benefit from the protection of legitimate
expectations, because the state action in
question is not unexpected. In this scenario,
the possibility of the measures being taken
into account by the investor, but the benefits
outweighing the risk have led the investor to

choose to invest.

If a legal framework’s current situation
seems to create expectations, what creates
those expectations is not the current situation
of the legal framework itself; it is the visual
direction that the current situation signifies.
As a result, irrespective of what the current
situation of the legal framework looks like,
if there are other factors indicating that the
legal framework will highly possibly change,
then the most probable expectation is that
the legal framework will move beyond its
current situation.

To explain it in the context of the
principle of progression, despite the weakness
of climate-aligned laws, future expectations
of alegal framework can still be towards more
climate action. The principle of progression
is the missing link in understanding the
scope of legitimate expectations. Not only
because this is a normative or legal principle,
but because this is a future visualization to
which 195 states have agreed that it would
come to life.

Less than ten years ago, the Philip
Morris tribunal stated that “in light of
widely accepted articulations of international
concern for the harmful effect of tobacco,”
there could be no expectations for the
tobacco industry to continue in the same
way they did for years.'”! Even more,

“the expectation could only have been of

progressively more stringent regulation of
the sale and use of tobacco products.”!”?
The tribunal did not wait until there were
binding and strictly phrased international
legal obligations stipulating that states must
take measures against tobacco. The mere
fact that there is a transition to a tobacco-
free culture because of its negative effects
on human life and health was sufficient to
rule that the investor did not have legitimate
expectations. Similarly, in the case of climate
change, there is a forward-looking direction
of climate action, meaning that it is expected
that there will be intensified climate action
over time. Whether international law on
climate change involves binding and strictly
phrased international legal obligations is not

relevant to this consideration.

“[L]egitimate expectations are not
only shaped by the factors relating to
the specific state (e.g., what specific
promises were given) but also those

relating to the industry in general.”

In the absence of broader treaty
provisions,'”® the extent to which the
FET standard will protect against legal
changes must be understood by looking at
multiple factors, concepts, and methods.
This opens up space for considering the
principle of progression to shape the scope
of legitimate expectations. The question
of how the principle of progression could
be used to reframe legitimate expectations
will be explained in the following parts,
with reference to four conclusions found or
inferred from past investment awards as well

as dissenting opinions.

1. Industry-Specific Factors, Along with State-
Specific Factors, Can Influence Legitimate

Expectations

The legitimate expectations doctrine is
related to the principle of good faith. Zecmed
tribunal stated that the FET obligation
requires states to “provide (...) treatment
that does not affect the basic expectations
that were taken into account by the foreign
investor to make the investment.”’* These
insights from the 7écmed tribunal may lead
to the conclusion that investor expectations
are protected because of the assumption
that the investors make up their minds and
plan their investment, according to the
information available about the conditions of
their then-potential investment. Having said
this, the state’s legal framework is not the only
information that can be captured. Investors
are expected to possess comprehensive and
timely information on their field of operation
compared to any other stakeholders. Having
broader knowledge about the challenges
within one’s field of operation necessarily
provides an understanding of what can
feasibly be expected from a host state.

‘The Philip Morris tribunal acknowledged
this in the case through which Uruguay’s
measures against tobacco have been
challenged by the investor:

Manufacturers and distributors of

harmful products such as cigarettes

can have no expectation that new

and more onerous regulations will

not be imposed (...)

On the contrary, in light of

widely accepted articulations

of international concern for the

harmful effect of tobacco, the

expectation could only have been
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of progressively more stringent
regulation of the sale and use of

tobacco products.'”?

‘The Philip Morris tribunal concluded
that the convenience of the legal framework
at the time of the investment cannot prove
that the investor had legitimate expectations
to sustain the investment in the same
conditions. This conclusion successfully
separates the legal framework’s “direction of

17176 and its permissive situation at the

trave
time of investment and picks the “direction
of travel”!”” to use for determining the
scope of legitimate expectations. According
to the tribunal, the legal framework can
change, especially with regard to a sector or
industry with harmful effects, and the state
has a legitimate ground to regulate this. This
change does not lead to the frustration of

legitimate expectations and a violation of the
ITA in question.'”®

‘The Philip Morris tribunal’s focus on
events and facts that are not only related to
the state but the industry, in a broader sense,
shows us an important avenue to discuss
climate measures. It is not only the events
and the facts about investing in a state but
also the events and the facts outside of the
state — especially those regarding an industry
— that might shape and limit investors’
expectations. In Philip Morris, it was the
harmful nature of tobacco products and the
newly gathered scientific information about
tobacco products indicating that the investor
had no legitimate expectation to challenge a
measure against tobacco.

Parallels can be drawn between the
measures against tobacco products and
climate measures against investors operating
in high-emitting industries, in particular

the fossil fuel industry. First, the industry-

specific information about both issues,
especially on their effects on health and
the environment have already been well-
known to the investors. For instance, leaked
documents revealed that oil companies, such
as Exxon and Shell, knew about the climate-
changing risks of fossil fuels at least since
the beginning of the 1980s, much earlier
than the UN Intergovernmental Panel on
Climate Change.'”” Moreover, they have been
funding climate science at least since 1954,
which expressed, as early as then, that the
increasing concentration of CO2 may lead to
“considerable significance to civilization.”'®
On top of that, climate measures are even
more expected today than the tobacco
measures at the time of the Philip Morris
decision, in the sense that climate measures
race against time, much more than tobacco
control. Despite tobacco control’s urgency to
save lives and the health of millions, climate
change’s effects are irreversible to the future
of the Earth and will potentially impact all
members of future generations if timely
measures are not taken.

As a result, legitimate expectations are
not only shaped by the factors relating to the
specific state (e.g., what specific promises were
given) but also those relating to the industry
in general. The principle of progression under
the Paris Climate Agreement made the high-
emitting industries a less viable investment
option in the long run. As a result, if the
principle of progression is applied, the claims
of investors in these industries regarding the
frustration of their expectations, only in
exceptional circumstances, lead to a violation
of FET. In that case, these expectations will

not be accepted as worthy of legal protection.

2. Legitimate Expectations Cannot Be

Unreasonable and Abstract

Investment decided that investor

181

expectations must be “reasonable and

82

“orounded in reality,”'®® must not be
g Y.

»183

“frivolous or unrealistic,”'® and must take

into account the “political, socioeconomic,

cultural and historical conditions.”'#*

One example where an investor tribunal
took into consideration the different
conditions was Methanex v US. Even
though the tribunal focused on an article
concerning expropriation, another common
IIA obligation, and the tribunal did not
expressly talk about legitimate expectations,
its explanations can still be translated into the
case of legitimate expectations under the FET
standard.'® In this case, where the investor
argued that a ban on a certain chemical
violates the IIA in question, the Methanex
tribunal implied that the context in which
the investment was made was known to the

investor:

Methanex entered a political
economy in which it was widely
known, if not notorious, that
governmental environmental and
health protection institutions at
the federal and state level, operating
under the vigilant eyes of the
media, interested corporations,
nongovernmental organizations
and a politically active electorate,
continuously monitored the use
and impact of chemical compounds
and commonly prohibited or
restricted the use of some of those
compounds for environmental and/

or health reasons.!%¢
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In this example, reasonableness requires
taking an approach that considers the
direction of the field of investment. In the
case of Methanex, it was the “use and impact
of chemical compounds” and their impact
on the environment and health. Similarly, for
climate measures, it is the GHG emissions
and their impact on the environment and
health. The Methanex tribunal’s approach
globally understands the broader dynamic
between what investors can reasonably expect

and what states can reasonably impose.

“The urgency to act against climate
change renders it difficult to defend
that investors have legitimate
expectations in the continuance of

their high-emitting activities.”

In the case of climate change, the stakes
are even higher. Only recently, a news article
revealed we may reach the 1.5°C warming
from pre-industrial times in a few months,
a level we must have avoided, according to
climate science.'®” For this reason, states are
tied to act soon, if not now. The urgency to
act against climate change renders it difficult
to defend that investors have legitimate
expectations in the continuance of their
high-emitting activities. As a result, it is
unreasonable to expect that states will not
take climate action through changes in
their legal framework, just as the US was
not expected to avoid taking measures for
the environmental and health impact of the
chemicals in Methanex.

The principle of progression provided
by the climate treaties and negotiations was
already set to address the time limitation and

resource allocation issues. The Paris Climate

Agreement drafters knew that states might
not have taken their maximum measures right
away.'® The purpose of requiring the states
to progress over time in their climate action
was to address these temporal complexities
and allow for the political will to arise in
time. Considering this, the reasonableness
criteria in Methanex include an analysis
of the health and environmental effects of
chemical compounds, an analysis easily
translated into the climate change context.
Climate change takes it a step further by the
scope and permanency of its damage as well
as the unprecedented temporal challenges it
poses. This particularity makes the Methanex
tribunal’s reasonableness analysis even more

relevant and compelling.

Another pressing issue relating to
reasonableness is the standard of proof
required by the investor. The “due
diligence” framework is a relevant part of
the reasonableness of investor expectations,
requiring investors to undertake an analysis
of the host state’s regulatory framework
and sociological, political and economic

landscape,'

even before investing. If
constructed in a way that requires concrete
proof of why the expectations are reasonable
instead of accepting abstract assumptions,
this framework can be helpful in assessing

whether the expectations are legitimate.

On the contrary, the abstractness of
claims is one of the main problems when
both the state and the investor have certain
valid claims, in the abstract, on how the case
must be interpreted. Here, the questions of
proof gain particular importance. What must
the investor or the state put forward to finally
establish their claim (i.e., the standard of

proof question)? In case of an almost equal

force of proof, whose claim must stand out

(i.e., the burden of proof question)?

The lack of intensity of the investor’s
supportive proof of its legitimate expectations
was criticized by Philippe Sands in his
Dissenting Opinion in RENERGY. He
posited that the due diligence conducted by
RENERGY; as it is provided to the tribunal,
“[appeared] to have been less extensive than
that which may have been carried out by
a farmer purchasing a modest plot of land
in Devon,” and it created the suspicion
that “either (a) a decision was taken not
to obtain such legal, financial or economic
due diligence, or (b) such legal, financial or
economic diligence was obtained but not
shared with the Tribunal.”"*° He pointed out
the significance of conducting due diligence
for the investor to establish proof of any
alleged legitimate expectations.' According
to Sands, the tribunal must “therefore carry
out an objective assessment of an investor’s
expectations and not merely accept them as

being protected under the treaty.”**

In fact, the majority in RENERGY has
already stated that there can be no investor
expectation with regard to a legal framework’s
“absolute stability.” However, the majority
held that the investor can expect “relative
stability.” Sands criticized this by stating that:

[TThe factors which led the Majority

to reject the claim relating to an

expectation of absolute stability

ought to be equally relevant to the
claim of an expectation of relative
stability. The latter expectation
should consequently be considered

to be unreasonable for the same (or

analogous) reasons. By proceeding

as it has, the effect of the Majority’s

approach is to eliminate the
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reasonableness requirement; this
approach falls foul of the principle
that it is not the function of an
arbitral tribunal to allow a claimant
to make use of an investment treaty
as a form of insurance policy, one
which allows their hopes and
expectations to be recompensed
no matter how (a) unrealistic, or
(b) unsupported by any evidence

of an exercise in due diligence.'*

In fact, without analyzing whether
due diligence has been conducted or not or
whether conducted due diligence was shared
with the tribunal or not, some tribunals focus
on “relative stability” turning into a blanket
protection for the investments of investors
who knew or could have known the potential
measures were on the way, but still decided

to continue to invest.

“The principle of progression increases
the business risks assumed by investors

investing in high-emitting industries.”

Investor due diligence brings forward
an objective method and helps us define
what makes the investor’s expectations
reasonable. Thus, the investor must conduct
a comprehensive due diligence analysis and
should not simply rely on the protection
of IIAs as they are “a form of insurance
policy.””" The tribunals must expect a
comprehensive due diligence analysis to
decide whether the investor’s expectations
were legitimate. If there is no due diligence
previously conducted, then the tribunal
cannot conduct an objective analysis of the
expectations because the content of such

expectations will be undefined and abstract.

Conducting due diligence automatically
requires a review of the state’s legal framework,
including the ratification status of the Paris
Climate Agreement. Thus, investor due
diligence involves what the Paris Climate
Agreement entails for states’ domestic
actions. The principle of progression, as
part of the Paris Climate Agreement, will
inevitably be a part of the reasonableness
analysis,'””> making the claim for legitimate
expectations for investments in high-emitting

industries highly difficult.

3. Legitimate Expectations Must Consider
That Investors Might Have Taken Business

Risks for Great Return Rates

In cases in which the investor took
the business risk for a financially rewarding
opportunity, tribunals held that the business
decisions and commercial risks are not
protected, as the IIAs are not insurance
policies."”® In Generation Ukraine, against the
investor’s claim that its legitimate expectation
has been frustrated, the tribunal held that
the investor must have been aware of the
context of its investment and the business

risks associated with that context:

Finally, it is relevant to consider
the vicissitudes of the economy
of the state that is host to the
investment in determining the
investor’s legitimate expectations,
the protection of which is a
major concern of the minimum
standards of treatment contained
in bilateral investment treaties.
The Claimant was attracted to the
Ukraine because of the possibility
of earning a rate of return on its
capital in significant excess to the
other investment opportunities

in more developed economies.

The Claimant thus invested in
the Ukraine on notice of both the
prospects and the potential pitfalls.

Its investment was speculative.’”

The Generation Ukraine tribunal’s
holding provides us with a perspective to
think about some investors’ insistence on
investing in their respective industries, even
though the future seems to hold a different
direction for this industry. In fact, if an
investment possibly has a high return rate,
the investors can choose to invest in it, even
though it might come with its associated

risks.

The principle of progression makes
it even harder to argue that investment
decisions in high-emitting industries do not,
themselves, entail a “business risk”. “If you
start a project today, wherever you are, the
first oil or gas will come to markets in five
years, and will come at a time when you will
see global oil and gas trends declining,” tells
the International Energy Agency Executive
Director Fatih Birol and continues “[t]
herefore, one should be very careful about
not only the climate risk but also the business
risk on large-scale oil and gas projects.””®
A 2014 Forbes article also dealt with the
business risk for the fossil fuel industry and
referred to a senior sustainability analyst’s
report stating that “stranded-asset risk exists
even under business-as-usual conditions.”"”’
Another article also warned, as early as 2013,
that investments in oil and gas search “could

create a ‘carbon bubble’ of stranded assets.”**

The principle of progression increases
the business risks assumed by investors
investing in high-emitting industries.
Consequently, the principle of progression
can be invoked to argue that the investor

knowingly assumed these risks by entering

CURrRRENTS 27.1 2026




such a dynamic and evolving regulatory
landscape. This makes it highly challenging
for the investor to substantiate a claim of

legitimate expectations.

4. An Expected Legal Transition May
Narrow Down the Scope of Legitimate

Expectations

The Parkering tribunal held that in
investing in a “country in transition,” the
investor was aware that the legal framework

can change:

In 1998, at the time of the
Agreement, the political
environment in Lithuania was
characteristic of a country in
transition from its past being part
of the Soviet Union to candidate for
the European Union membership.
Thus, legislative changes, far from
being unpredictable, were in fact
to be regarded as likely. As any
businessman would, the Claimant
was aware of the risk that changes
of laws would probably occur after
the conclusion of the Agreement.
The circumstances surrounding
the decision to invest in Lithuania
were certainly not an indication of
stability of the legal environment.
Therefore, in such a situation,
no expectation that the laws
would remain unchanged was
legitimate. By deciding to invest
notwithstanding this possible
instability, the Claimant took
the business risk to be faced with
changes of laws possibly or even
likely to be detrimental to its
investment. The Claimant could
(and with hindsight should) have

sought to protect its legitimate

expectations by introducing
into the investment agreement a
stabilisation clause or some other
provision protecting it against
unexpected and unwelcome

changes.”!

The tribunal’s explanations as to the
business risk between a high turnout rate and
the possibility of legal changes are valuable,
reflecting similarities with Generation
Ukraine, discussed above. However, apart
from the “business risk,” the concept of
“country in transition” can also be influential
in helping us understand how the principle of
progression can integrate into the legitimate

expectations analysis.

Referring to the principle of progression,
Cook observed that the Paris Climate
Agreement leads to the understanding that
states are ambitious to take climate measures
more than their current level of action.?*? As
the post-Soviet states are expected to change
their frameworks because they are countries
in transition, she argued that the states
parties to the Paris Climate Agreement are
in a similar position as they have pledged
to take action in the direction of limiting
global warming to below 2°C and aiming for
below 1.5°C.>* Especially considering that
actions to limit global warming as framed
in the Paris Climate Agreement require
measures against high-emitting industries,
it is increasingly more difficult to argue that
states will maintain a stable legal framework
without influencing investor interests.”* This
may require us to observe states in a status of
transition, meaning that the way legitimate
expectations are construed will be different.

In fact, the conclusion made by the
Parkerings tribunal also relies on a similar

notion with the previous tribunals mentioned

in the other three conclusions. They all
stress the point that the investors are aware
of the context in which they are investing.
The context is not only defined by how the
legal framework currently looks like or what
promises are given by the then-incumbent
governments; but it is shaped by a broader list
of social, economic, and scientific realities.
Knowing the context and still investing in it
requires assuming certain risks, which would
make categorizing investor expectations
regarding this investment not worthy of legal
protection under “legitimate expectations.”
Legitimate expectations should not be
stretched to protect all expectations, even
expectations from speculative investment,
as in Parkerings, made in a particularly
interesting era of legal change, in which the
possibility of making a great turnout made
the investor disregard the risks. Although
similarities between this era of legal change,
i.e., Post-Soviet era, and the post-climate
crisis era are up to the tribunals to assess,
the dynamic legal landscape and future
projections seem to alert that investing in
high-emitting industries entails risks.
5. The Case for Integration

Until this point, this article has explained
step by step why integration of international
climate obligations is possible by rethinking
ITA obligations in light of the principle of
progression. It is impossible to provide one
strict framework that could apply to all
climate disputes before investment tribunals,
as the language of treaties differs as well as the
specific facts at hand. However, this is not a
full stops; it is more of a comma.

Considering that treaty interpretation
is based on principles, but those principles
themselves are not obligatory, and there

is flexibility, and that arbitrators are not
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bound by the previous cases, but they
generally consider those as legal precedent
for more legal certainty, one conclusion
follows. Arbitrators enjoy a large degree of
discretion.?” Integrating climate obligations
in investment law is not contrary to
international law, and there is ample evidence
in this article that it is not even contrary to
the very own principles and doctrines of
investment law. There is already a trend to
pay attention to the environmental aspects
of the investment disputes among investment
arbitrators, some of whom are vocal in
challenging the status quo of the traditional

views of the IIA obligations.?*

The question is whether the arbitrators
will enjoy their large discretion in favor
of supporting necessary action against
the “existential threat posed by climate

change,”"”

or continuing to fund the worst
GHG emitters that largely contributed to

climate change.?

There is absolutely nothing wrong with
challenging old understandings of the ITA
obligations when applying them in a very
new and different context of climate change.
This article aims to show that revising old
understandings is possible while applying
international law and without deviating
from investment law’s own principles and

doctrines.

V. CONCLUSION

In this paper, T argued that the principle
of progression adopted by the Paris Climate
Agreement must guide the interpretation of
the FET obligation found in international
investment treaties. Since climate change
requires radical changes in legal frameworks,

I analyzed investment awards to understand

how investment tribunals assess investor
arguments claiming that the legal framework
must stay stable under the doctrine of
legitimate expectations. My analysis revealed
that some investment tribunals broadly
construe legitimate expectations, thereby
protecting investors’ expectations against
states’ legislative changes, even when such
changes are necessary to protect public
interests, including the environment. I
discussed why this might create an economic
burden for efficient climate change
policymaking.

Throughout this paper, I foregrounded
the principle of progression, as it openly
provides that states are expected to take
more and more climate measures over
time, creating a stark contrast with investor
interests to sustain their high-emitting
activities. I explained how this principle and
the circumstances leading to its adoption
provided a normative expectation that more
climate measures would be taken and lowered
the expectations that these high-emitting

activities would continue uninterrupted.

This paper proposed solutions on how
to integrate the principle of progression into
the interpretation of the FET obligation,
especially within the legitimate expectations
analysis. I provided investment arbitration
case law examples that included similar
considerations in their decision-making to
argue that neither of the solutions proposed
in this paper falls outside of the international
investment law discipline. I concluded that
if the principle of progression has a binding
legal nature of an international obligation,
Article 31(3)(c) of the VCLT applies, which
requires the consideration of this principle in
interpreting the FET principle and supports

the interpretation that states cannot be

required to keep high-emitting investments
uninterrupted. Moreover, if the principle of
progression does not have the character of
an international legal obligation, it is still
a normative expectation agreed by states to
show a future projection. In that case, we
can still incorporate it into the analysis of
whether the legitimate expectations of the

investor have been frustrated.

On top of that, some investment
tribunals have considered similar factors
in their legitimate expectation analyses,
suggesting that the proposals in this paper
are not alien to the international investment
law discipline. The main argument of this
paper is inspired by the decisions of this
discipline, in view of the fact that there is
already a consciousness and a leaning toward
involving environmental considerations

among arbitrators.**

Examples from the investment case law
showed that tribunals took into account
the environmental and health risks of
a tobacco investment to the point that
they required the investors to form their
expectations accordingly. Climate change
is an unprecedented time-limited problem
with an immense environmental and health
risk, hinting that tribunals may easily
decide analogously. Tribunals also made
reasonableness analyses in detail, requiring
that the investor expectations must be
reasonable considering many factors,
including the sociological realities and that
the expectations must rely on previous due
diligence. Similar considerations may be
brought up in an investment case relating
to climate measures. Some tribunals also
discussed that the investor taking business
risks expecting a return does not impose

on states the obligation to honor these

CURrRRENTS 27.1 2026




expectations. High-emitting industries
are definitely not risk-free; instead, they
involve significant financial risks, given the
scientifically proven need to take urgent action
to address climate change’s irreversible, time-
limited challenges and the specific normative
expectations of states to address these under
the principle of progression. Lastly, tribunals
dealing with investments in contexts where
a high volume of legal changes is expected
stated that the investor expectations to
sustain their activities uninterrupted are
narrowed down. Considering the need to
revise the legal framework to allow taking
climate measures is highly necessary for an
efficient climate change policy, this caselaw
may also apply to all those countries that are
expected to shift their policies soon to meet

their climate goals.

‘The primary purpose of this article was
to investigate whether it is possible to find a
solution in the realm of investment law for
investment law’s contradictions with global
climate action. Throughout my analysis,
limited to the integration of the principle
of progression, it became evident that the
interpretation of investment law standards,
such as the FET obligation, can be informed
by international law on climate change. The
principle of progression found in the Paris
Climate Agreement and formed throughout
years of climate negotiations clearly brings a
normative expectation that states will take
heightened climate action over the years.

This research is critical in answering
the bigger question of who will bear the
burden of climate action. This paper targets
the potential “non-climate-aligned”?!°
investment cases by exploring the doctrine
of legitimate expectations specifically in

relation to climate action and concluding

that the principle of progression narrows
down the scope of legitimate expectations.
For this reason, the principle of progression
is a helpful means for the host states to argue
that the investor does not have legitimate
expectations to sustain their high-emitting
activities. This research provides a basis for
further research aiming to integrate other
international climate law obligations into
international investment law, which could
minimize the fragmentation of international

law and improve legal certainty.

Investment tribunals must focus on
the improvement of the field by addressing
challenges raised by the doctrine of
“legitimate expectations”, especially the
fact that the doctrine has been applied in a
very narrow and isolated manner from the
rest of international law. This application
is particularly concerning given that the
legitimate expectations doctrine is used to
interpret many standards beyond the FET
standard. Investment law must align with
the broader framework of international law
and the need for climate action. Including
investment tribunal decisions that previously
discussed similar notions in analogous
issues, I aimed to open up a space for
arbitrators to make the best use of their
“responsibility of interpreting the IIAs”*!!
and implementing international climate
obligations, by narrowing down legitimate
expectations.

This paper is an arrow in the direction
of making climate action easy and efficient
so that necessary action is taken in due
time to prevent further devastating impacts
from occurring. This requires the revision
of highly-criticized doctrines through the
integration of new legal solutions and the

revitalization of previous considerations.
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PosT-CRrisis PRIivATE FunDs ENVIRONMENTS: A US-EU
REGULATORY AND ENFORCEMENT COMPARATIVE STUDY

THROUGH A LUXEMBOURG LENS
BALDEMAR OROZCO CHANONA

Abstract: This article examines the
evolution of regulatory frameworks
for private funds in the aftermath
of the 2008 Global Financial
Crisis, comparing approaches in
the United States and the European
Union, with a particular focus on
Luxembourg. The crisis revealed
significant risks associated with
the lightly regulated private funds
sector, prompting substantial
reforms aimed at enhancing
transparency, investor protection,
and systemic stability. In the United
States, the Dodd-Frank Act and
related SEC regulations imposed
stringent reporting and compliance
requirements on private fund
managers, while the Volcker Rule
limited proprietary trading by
banks. In the European Union,
the Alternative Investment Fund
Managers Directive established
a comprehensive framework for
alternative funds, integrating
oversight across member states
and creating a passporting system
for fund distribution along with
other supporting regulatory
measures. This article explores
the impact of these regulatory
regimes on the global private funds
industry, analyzing how differing

approaches in the US and EU
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have influenced fund structuring
and cross-border investment.
Through this comparative
analysis, the article sheds light
on the broader implications of
regulatory divergence for the future
of private fund management and
financial stability. It then argues
that the implementation of the
Luxembourg model can afford a
global competitive advantage to
the US private funds sector while
preserving core tenets of interest

to regulators and industry players.

INTRODUCTION

It is true. If Pretty Woman had released
post-Global Financial Crisis, Richard
Gere may have played a private equity or
hedge fund manager and not a Wall Street
investment banker.! It is no surprise because
once the shadow players of global finance,
private funds have since moved to center
stage in the post-crisis regulatory landscape.
But as new rules seek to impose order,
do they strike the right balance between
curbing systemic risk and fostering investor
confidence?

The Global Financial Crisis (GFC)
changed the world’s perspective on efficient
markets.? As for private funds, who once
held a low-profile behind-the-scenes persona,

found themselves in the eye of the storm
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and unable to escape regulatory scrutiny.
Hedge funds, private equity, and other types
of alternative investment vehicles became
profiled as the potential sources of systemic
risk, and this shift triggered the advent of new
reforms aimed to tame the once unregulated
or lightly regulated sector of the finance
industry.® Countries like the US and IGOs*
like the EU quickly began to investigate
better ways to take on this new challenge
through various means.’ From setting new
rules, reporting requirements, and innovative
compliance measures, these jurisdictions
sought to provide the participants of
this industry with an environment that
mitigated systemic risk and promoted
investor confidence, however this often came
at the cost of the cornerstone traits in which
this industry thrives: innovation, flexibility,
and confidentially. The industry expectedly
pushed back in many instances in an effort
to strike a balance of these opposites. What
must have felt like an oxymoron mission,
such as jumbo shrimp, did lead the industry
to the regulatory and enforcement balance
we have today. Whether this is the ideal
balance is still a question discussed by
industry professionals and academics, but
what is certain is that private funds as they
were known in the 90s are no longer the same
product offering.

As opposed to registered funds, those
that the average retail investor can purchase
shares from (for example, ETFs and Mutual
Funds), private funds are often only accessible
to institutional investors and high-net-worth
individuals.” By limiting their investor pool
to a sophisticated profile, private funds can
take a much more aggressive approach in
high-risk investment strategies. Alternative

investments have tended to be less liquid,

riskier, and less regulated compared to
traditional forms of investment. Their
higher risk profile affords the likelihood of
competitive returns. These strategies and
their systemic risk became very apparent
during the GFC. Whether it is a hedge
fund, venture capital, or private equity, these
investment products are often referred to
as private funds or alternative investment
funds. Since their onset, there has been much
change in regulation and enforcement, but
private funds often flew under the radar of
regulators. The GFC changed this status
quo and from that point on, private funds
across jurisdictions have come under closer
oversight by their respective regulators.

But why was systemic risk so inherently
present in the private fund industry and
why was it catastrophic? Systemic risk
implied a secondary and broader collapses
as a reaction to an adjacent collapse of a
segment or organization.® Due to their high-
risk profile, those that were highly leveraged
such as private equity and hedge funds, were
a ticking time bomb that would propagate
to bordering sectors. In large part, it was the
pre-GFC private funds environment that
permitted this risk to be realized.

US Private FUND REGULATORY
BackGroUND PRE-GFC

On the US side, the SEC amongst other
regulators and state agencies regulate private
funds.” To regulate funds the Investment
Company Act of 1940 (Company Act) was
passed by Congress and is enforced by the
SEC." Pre-GFC, private funds and their
managers were able to exempt themselves
from registration with the SEC through
the Company Act’s Section 3(c)(1) or 3(c)
(7) carveouts.! Those funds eligible for

the exemption as “accredited investors” or

“qualified purchasers” were thus deemed
private funds and those that did not became
what we know as public or registered funds.
During this period, compliance of the carved-
out exceptions was the extent that private
funds came close to oversight by regulators.
However, as discussed, post-GFC saw a shift
in regulation that affected already existing
regulatory regimes and added new regulatory

mechanisms.

“By limiting their investor pool to a
sophisticated profile, private funds
can take a much more aggressive
approach in high-risk investment

strategies.”

As for private fund managers, the
Investment Advisers Act of 1940 (Advisers
Act) consists of the regulatory regime that
grants the SEC the authority to regulate
private funds advisers.'? Under the Advisers
Act, private fund manager could be exempt
from registration with the SEC which
afforded them reporting burdens and
disclosure of confidential information.
Essentially, depending on the Assets Under
Management (AUM) and investment
practices and whether the investment fund
is considered a Venture Capital fund, a
private fund adviser could be eligible for the
exemption to register with the SEC as an
Except Reporting Adviser (ERA)."

Even before the GFC, the SEC had
attempted to close the opaque gap and
sought greater leverage on transparency
requirements through the 2004 Hedge Fund
Rule. This regulation sought to require
many hedge fund advisers to register under
the Investment Advisers Act by determining

each individual investor to a fund a separate
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client of the adviser and counting towards
limit of 15 to be exempt from registration."
Lock-up periods beyond two years were the
means to avoid registration.'® This rule was
overturned in 2006 by the U.S. Court of
Appeals in the Goldstein v. SEC case, which

effectively maintained the less regulated

status of hedge funds before the GFC."

State rules aimed to regulate private
funds are many and vary in approach. For
these reasons, the scope of analysis of the
evolution of US regulatory regimes and
enforcement will remain at the Federal
level. Although the minimally regulated
environment pre-GFC afforded a space for
innovation, flexibility, and confidentdiality, it
also created a gap for ample unregulated risk
and investor exposure.

EU PrivaTe FUND REGULATORY
BackGrounp Pre-GFC: LUXEMBOURG
LENS

Private funds in the EU and particularly
those domiciled in Luxembourg were largely
unregulated and were afforded great flexibility
prior to the GFC. During this period, the
regulation of funds was distributed amongst
national competent authorities (NCAs).'®
As for Luxembourg, the “Commission de
Surveillance du Secteur Financier” (CSSF)
was and continues to be the NCA over its
jurisdiction.' At the EU-level, the regulatory
regime governing funds was established
in 1985 as the “Undertaking of Collective
Investment for Transferable Securities”
(UCITS).? However, this directive left
private funds outside its scope as it only
pertained to those funds that catered to
retail investors.”! As a directive this and those
that followed was aimed to be implemented
and transposed to local law in each relevant

jurisdiction.?? At this time, private funds

regulation was largely then left to the NCAs,
and this created a great lack of harmonization
that prevented uniformity for cross-border
market interactions. To provide better
oversight of the markets, the Committee of
European Securities Regulators (CESR) was
introduced by the European Commission in
2001.% As the first attempt, this regulator
lacked the oversight and reach that would
be later restructured and reestablished as a

response to the GFC in 2011.%
OVERVIEW

This article presents a comparative
examination of the evolution of regulatory
and enforcement frameworks governing
private funds in the US and the EU since the
GFC and analyzes how each development
continues to shape market dynamics, investor
protections, and fund management practices

in each jurisdiction.

In the following sections, a deeper
contrast of the chronological evolution of
private funds will be developed. To begin,
Part I: US Regulatory and Enforcement
Evolution will cover the analysis of the US
perspective on regulation and enforcement
since the GFC. This section will focus on the
onset and implications the Dodd-Frank Wall
Street Reform and Consumer Protection Act
of 2010. This will include insights into the
impact of registration requirements under
the Investment Advisers Act, the Form PE
and the Volcker Rule. The means by which
the SEC began to lean into the private funds
industry will be examined and Title IV of the
Dodd-Frank Act will be explained at a high
level. Afterwards, there will be a discussion
of the implications on the sub-sector of
commodities and derivatives within the
private funds industry and the implications

the change of administration in 2016 had

on the industry. This analysis will cover the
proposed Financial CHOICE ACT, rollback
on the Volcker Rule and other regulations,
the Economic Growth, Regulatory Relief,
and Consumer Protection Act of 2018, and
other implicated changes. After covering the
regulatory landscape evolution in the US, we
will discuss the various enforcement agents
and methods by which this jurisdiction
incentivized compliance and commitment
to the changing regulatory landscape.
To conclude this part, discussion on US
industry’s reaction to these jolting changes
in regulation and market practices including
product trends will be elaborated from a

regulatory compliance perspective.

Transitioning to Part II: EU Regulation
and Enforcement Evolution, this following
section will discuss the EU-side consideration
and its evolution since the GFC with a focus
on Luxembourg. This jurisdiction will be
the lens through which the private funds
regulatory and enforcement evolution will
be analyzed as this the known entry point
for investors into the European Union
and is second in market size to the US.»
These points alone pose Luxembourg as a
rich private funds ecosystem that reacted
in a comparative way as the US market
did. Firstly, the analysis will cover the
supranational regulators such as the AIFMD
of 2011 that provided registration and
reporting requirements. An emphasis on the
revolutionizing impact of the Passport and its
interaction with the CSSF will be discussed.
Afterwards, the creation of the European
Securities and Market Authority (ESMA) will
be discussed as well as the implications of their
Regulatory Technical Standards publications.
From there, other restrictions and regulations

focusing on investor protection will be
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elaborated before turning to the European
Market Infrastructure Regulation of 2012
(EMIR). EMIR’s nuances in its effort
to afford transparency and systemic risk
mitigation within the derivatives ecosystem
will be covered and this will lead to the
following regulation, the Market in Financial
Instruments Directive of 2018 (MiFID II).
'The regulatory ramifications of this stringent
regulation will be discussed regarding
transparency, governance, and investor
protection. In transition to enforcement
strategies and methods, the CSSF will
become the focus as this is the relevant
national competent authority (NCA) in
Luxembourg. From there, the various
methods of enforcement and compliance
facilitation will be covered. AIFM Law will be
highlighted as a primary example of AIFMD
compliance facilitation and as an example of
how member states adapt to new regulations
within the EU. To conclude, upon covering
the enforcement approach by the EU, the
current trends in this market will be discussed
from the perspective of how they reflect the
evolving private fund regulatory landscape.
Upcoming regulatory changes such as the
AIFMD 1II will be presented as well as the
predicted market reactions to promote and
sustain compliance.

Then, in Part III: US Private Funds
Beyond Trump 2025 & the Luxembourg
Blueprint, this article argues that while
a foreseen US regulatory rollback in
private funds markets may encourage
capital formation, the current and future
administrations risk falling behind in
overhauling private funds frameworks. This
approach would lead to subpar efficiency and
unreliable transparency, ultimately sacrificing

global competitiveness. To prevent these

deregulation side effects, incorporating and
assimilating with highly efficient models such
as the Luxembourg model, the US can take
advantage of a proven restructuring approach
that will bolster tax incentives and further
competitive market efficiency. Recognition
of the weaknesses of the proposed model’s
imperfections spanning from conflicts
of interest, to lack of on-site inspection
frameworks for portfolio managers, unclear
enforcement methods, and winding up
framework harmonization will serve in part
to show how the proposed and the current
US frameworks could cross address the listed

issues within each respective framework.

ParT I: US REGULATORY AND
ENFORCEMENT EvoLuTION

It was clear that the private fund
ecosystem created systemic risk in the
market and after the GFC, the SEC sought
to establish regulatory reforms that could
minimize this risk. To examine their approach
in rulemaking, “[CJongress directed the SEC
to collect data from private funds advisers.”*
“Examinations...revealed risks that advisers
to private funds [disclosed] inaccurate,
incomplete or misleading information,
[engaged] in disparate treatment of investors,
and often inadequately [addressed] conflicts
of interest.”” These revelations reflected
the many reasons the SEC and other state
agencies tightened oversight of private funds
advisers and the following legislations are the
main developments that sought to achieve

such heightened regulatory compliance.

THE DoppD-FrRANK WALL STREET
RerorM AND CONSUMER PROTECTION
Acr (2010)

Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010 (Dodd-
Frank Act) was the initial response by
the SEC after the GFC. This legislation’s
preamble stated, “to end ‘too big to fail’
[and] to protect the American taxpayer...”?
To achieve this goal within the private funds
industry, Title IV of the Dodd-Frank Act
introduced a registration requirement under
the Advisers Act.”” Accordingly, private
fund managers with at least $150 million
in AuM were required to register with the
SEC.* Although some private fund advisers
remained exempt under the Dodd-Frank Act
such as purely VC fund advisers, foreign fund
advisers without a place of business in the US,
and those that had held under $150 million
in AuM, were still be subject to reporting
requirements.’’

To comply with these reporting
requirements, form PF (private fund)
was introduced by the Dodd-Frank Act.
This is the form that exempt and non-
exempt private fund advisers need to use
for reporting purposes. The form requires
advisers to provide the following information
to the Financial Stability Oversight Council
(ESOQ):

Basic organizational and operational

information about each fund they

manage, such as the type of private
fund that it is (e.g., hedge fund,
private equity fund, or liquidity
fund), general information about

the size and ownership of the fund,

general fund data, and the adviser’s

services to the fund.
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Identification of five categories
of “gatekeepers” that perform
critical roles for advisers and the
private funds they manage (i.e.,
auditors, prime brokers, custodians,

administrators and marketers)??

Form PF was one of the ways in which
regulators sought to monitor systemic risk
as well as other inappropriate practices
ranging from illegality, fraud, and self-
dealing. However, while tightening reporting
requirements can afford greater investor
protection and risk mitigation, private
funds managers were left without much
room for confidentiality, flexibility and
innovation. This regulatory approach saw
further tightening in 2023 with a series
of amendments and due to continued
pushback from the SEC, form PF reporting
requirements were recently amended with
a new version to take effect in 2025.%
While the 2023 amendments sought to
establish parameters by when form PFs need
be filed, the 2025 amendment will seek
more granularity in reporting, particularly
pertaining to large and small hedge funds
and complex structure managers such as

master feeders.?*

At the heart of the SEC and other
regulators’ efforts in response to the GFC
was to protect not only the investors but
also all civilians and their assets. Prior to the
GFC, banks and other financial institutions
that served the greater population were free
to acquire speculative positions through
investments with hedge funds and other
private funds products.”> To prevent these
leveraged positions from continuing, the
Volcker Rule was established in section 619

of the Dodd-Frank Act. The rule states that,

[t]he final rules prohibit insured
depository institutions and
companies affiliated with insured
depository institutions (“banking
entities”) from engaging in short-
term proprietary trading of certain
securities, derivatives, commodity
futures and options on these
instruments, for their own account.
The final rules also impose limits on
banking entities’ investments in,
and other relationships with, hedge

funds or private equity funds.*

Like the Dodd-Frank Act, there were
parts of the Volcker Rule that afforded
flexibility and called for banking institutions
to determine the applicability of the rule
under their current activities.?” In particular,
the original rule did not specify or define
any parameters for what would constitute
“material exposure to [‘Jhigh-risk assets[’]
or [‘Thigh-risk trading strategies[’.]” For
this reason, it was left up to the banks to
determine what investments would fall

under this definition and what were the

mechanisms needed for compliance.*®

“With much reach from regulators
to maintain close oversight where
the alternative finance sector held a
presence, legislative push back surged

during the Trump administration.”

With much reach from regulators
to maintain close oversight where the
alternative finance sector held a presence,
legislative push back surged during the
Trump administration. Essentially, the
Volcker rule was amended through the

Economic Growth, Regulatory Relief, and

Consumer Protection Act (Growth Act).>
This legislation, “significantly amended two
aspects of the Volcker Rule: (1) creating an
exemption for community banks, and (2)
increasing opportunities to have funds and
their investment advisers co-brand by sharing
names.”* This aspect of legislative pushback
on regulatory oversight signaled leniency
and clarifications on what the Volcker Rule
was initially aimed to address while relieving
institutions and their activities that fell

outside of the rule’s scope.

CoNTINUED SEC REGULATION OF
Prrvate Funp ADVISERS

The Dodd-Frank provided a heightened
level of oversight of fund advisers by the SEC.
New compliance mechanisms, reporting rules,
record-keeping, and disclosure requirements
added with these regulations brought an
adjustment to industry standards. Relying
on innovation, flexibility, and confidentiality,
the private funds industry may have expected
at this point that regulatory burdens had
reached their ceiling. However, after the
Dodd-Frank Act, regulators continued
to find ways to narrow the gap between
oversight and the lack thereof over private
funds and their advisers. With these goal in
mind, the SEC adopted the Private Fund
Adviser Rules on August 23, 2023.%" This
was yet the furthest reach by regulators into
the private funds space. “Engagement from
Carta, Congress, and others in the ecosystem
helped shape—and soften—some of the
most problematic aspects of the proposal for
venture to make the rules more workable.”*?
In summary, the original rules regarded the
following:

For all private fund advisers...

Limits on side letters: Certain

preferential terms would be
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prohibited unless offered to all
investors, while others would
need to be disclosed. Preferential
treatment would not be permitted
with respect to redemption
rights and certain information
rights if the adviser reasonably
expects such terms would have a
material, negative effect on other
investors—unless the same terms
are offered to all investors. Other
forms of preferential treatment for
material economic terms would
be prohibited unless the terms
are disclosed in advance of the
investment. All side letter terms
are required to be disclosed post-

investment with annual updates.

Restricted activities: Fund
managers would be limited from
engaging in a number of activities
without investor disclosure, or
in some cases, investor consent.
Fund managers would not be able
to charge regulatory, examination,
or compliance fees to the fund
without investor disclosure. Fees
and expenses associated with
investigations would require
disclosure and investor consent, and
if the fund manager is sanctioned
for an Advisers Act violation, no
associated expense could be charged
to the fund. Fund managers would
be prohibited from charging fees
or expenses related to a portfolio
investment on a non-pro rata
basis unless the allocation is “fair
and equitable” and disclosed to

investors.

For SEC-registered private fund

advisers. ..

Quarterly statements: Private fund
RIAs would be required to provide
quarterly statements to investors
around fund performance, fees,
and expenses in a standardized

format.

Audit requirements: Private fund
RIAs* would be required to obtain
annual audits for each private
fund from an independent

PCAOB-registered auditor.*

GP-led secondaries: Private fund
RIAs would have to obtain a fairness
opinion or valuation opinion
from an independent opinion
provider for adviser-led secondary

transactions.

Recordkeeping and
compliance: Private fund
RIAs would be subject to new
recordkeeping obligations related
to new rules and amendments,
and all RIAs would be required
to document annual compliance

reviews.®

“Derivatives were, at their core, the

product originating the systemic risk
that led to the GFC.”

Although the proposed final rules were
deemed by regulators as the appropriate
approach to achieve the desired control over
these investment funds and their managers,
these were softened in several ways. This
leniency was shown by grandfathering
prohibited activities, less stringent side

letter requirements, a shift from prohibition

of activities to regulation via disclosures,
and more flexible adviser liability.® These
amendments may have achieved a balance
between regulation and the desired freedom
in the industry, but recently, these rules were
vacated by the Fifth Circuit and thus, will
not have the regulators’ desired effect on the
industry.”” Although the SEC will likely
appeal this decision, the fact that these rules
were vacated means that they will not come
into effect at all, making this a resolution that
applies to the industry as a whole.*
DERIVATIVES MARKETS AND
THE CommMopITY EXCHANGE AcCT
AmeNDMENTS (CFTC)

Derivatives were, at their core, the
product originating the systemic risk that led
to the GFC.* With the staggering regulation
brought by the Dodd-Frank Act, the CFTC
was granted the duty of overseeing the
derivatives markets, a category that often
falls under the AuM of private funds of
several kinds.*® Prior to the GFC, regulation
of swaps was nonexistent and as stated, this
led to the crisis itself.’' Rulemaking in this
area evolved over time,and as of 2023, the
CFTC completely overhauled Rule 4.7.%*
These changes regarded:

[A]ln increase in the “Portfolio

Requirement” threshold contained

in the definition of “qualified

eligible person” (QEP) and other

less controversial changes. The

CFTC did notapprove the sweeping

changes to Rule 4.7 it had proposed

that would have dramatically
increased regulatory burdens and

cut back on the prior regulatory

exemptions available to Rule 4.7

exempt CPOs [Commodity Pool
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Operators] and CTAs [Commodity
Trading Advisers].%

This is another instance where
regulations connected to private funds
underwent a progressive back-and-forth
swing until settling, for the time being, on
an implementable and hopefully efficient

set of rules.
PRrESIDENT TRUMP’S ADMINISTRATION

During President Trump’s 2017
Administration, there was a major attempt
to rollback various rules set forth by the
Dodd-Frank Act. Although it died after the
Senate did not push it further, the Financial
CHOICE Act of 2017 is another example
of the effort to reach a regulatory balance
between industry privacy and regulatory
oversight. The Financial CHOICE Act
received criticism from both sides of the
spectrum.> “The bill aimed to relax financial
industry regulations, including stress tests as
well as capital and liquidity requirements.
Critics argued that the bill created
unregulated incentives that led to the
financial crisis, setting up the economy for

another.”

With the upcoming second term of
a Trump administration and with Fifth
Circuit’s decision in National Association
of Private Fund Managers et al. v. SEC,>
it is likely that there will be a continuing
movement of relaxation in rulemaking.’
ENFORCEMENT APPROACHES

Enforcement of the above-mentioned
rules and regulations took many forms after
the GFC with many supporting mechanisms
that enabled their efficient implementation
and facilitated compliance. The following

section will explore the several means by

which the US government and their agencies
sought to achieve their goals.

As discussed, the SEC and the CFTC
play a center role in oversight of markets and
in rule making. They have delegated authority
to implement and enforce legislation passed
by Congress. We know that the SEC
primarily enforces the Dodd-Frank Act,
and the CFTC is involved whenever there
is a fund that trades in commodities or
derivatives. But how is this enforcement
carried out and made effective? These
regulating agencies achieve enforcement by
several enforcement methods depending on
the legislation or specific rule. Dodd-Frank
Act regulatory enforcement involves several
methods included below.

Examination and Audits is one method
where the SEC regularly examines registered
investment advisers to private funds to ensure
compliance with regulatory requirements.
An approach by the Federal Reserve involves
implementing stress tests to determine
financial positions of firms under simulated
crises.>®

Fines and Penalties is another method
the SEC can impose for non-compliance such
as a failure to register, inadequate disclosures,
or misleading statements to investors. These
penalties can range from monetary fines to
secondary liability.”

Cease-and-Desist Orders are another
method the SEC can issue to halt illegal
activities, such as violations of anti-
fraud provisions or trading regulations.
“Additionally, for cease-and-desist
proceedings instituted under the Securities
Act, the Dodd-Frank Act adopts the three-

tiered penalty grid already contained in

the Securities Exchange Act, but raises the
penalty amounts by 50%.”%°

Civil Litigation can be a route in cases
of serious violations. Regulators may file civil
suits in federal courts to seek injunctions,
asset freezes, or further financial penalties.
However, the private sector often alleges
that what is perceived as strict liability for
Dodd-Frank regulatory requirements, which
have often shifted and changed since the
Act’s inception, places an undue burden on
the industry players who seek to comply in
good faith.!

Whistleblower Program was established
by the Dodd-Frank Act and, “awards to
eligible whistleblowers who voluntarily
provide the CFTC with original information
about violations of the Commodity Exchange
Act (CEA) that leads the CFTC to bring a
successful enforcement action resulting in
monetary sanctions exceeding $1,000,000.”%

The enforcement of the Investment
Advisers Act Amendments under Dodd-
Frank is achieved by the following methods:

Enforcement Actions allow for the SEC
to facilitate the registration process in cases
of non-compliance. The deadlines to bring
the actions were made more flexible in favor
of the SEC due to amendments brought by
the Dodd-Frank Act.®

Disciplinary Actions by the SEC are
imposed for misrepresented or incomplete
reports and other kinds of violations that
often result in significant fines, stop orders,
and trading suspensions.*

The enforcement of the Volcker Rule is
approached similarly in the following ways:

Agency collaboration between the SEC
and the Federal Reserve serves to oversee

effective enforcement of this rule.® Other
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regulators involved include the CFTC, the
Federal Deposit Insurance Corporation
(FDIC), and the Office of the Comptroller
of the Currency (OCC).%

Interim Examination Procedures
set forth by the OCC, “help examiners...
[assess] plans that banks have developed
and are implementing to comply with
the regulations. During the conformance
period, the OCC will augment these interim
procedures with in-depth procedures that
examiners should use to assess banks” ongoing
adherence to the regulations.”®’

CFTC’s Regulation of Derivatives is
enforced in similar approaches as the SEC’s
enforcement of the Dodd-Frank Act.

CURRENT TRENDS

There are several factors that will
influence market trends today in the private
funds industry. With arduous inflation
and the continuous rise in interest rates,
markets are seeing a rising trend in private
credit.’® Private fund advisers are turning to
investment strategies focused on swaps and
continuation funds while investors seeking
maturing returns are finding exits through
secondaries.”” The market’s response to
the current regulatory and enforcement
environment remains uncertain.”’ While
the new Trump administration may foster a
positive market atmosphere with a rollback
in regulatory scrutiny, any stringency to come
will likely look like the SEC’s final rules that

faced vacatur.”!

Part II: EU REGULATORY AND
ENFORCEMENT EvoLuTION

In the European Union, prior to the

GFC, the regulating bodies overseeing private

funds were largely distributed across member
states. In Luxembourg, the NCA is the
CSSF and in conjunction with the European
Commission and ESMA, these regulatory
agencies developed, communicated, and
implemented the directives and regulations

in response to the GFC.

“Similarly, to the Dodd-Frank Act,
the AIFMD established parameters
and thresholds that trigger registration

. »
requzrements.

ESMA was indeed a part of the EU’s
response to the GFC. As the replacing
regulating body to the CESR, ESMA was
founded after the recommendation of the
2009 de Larosiere report.”> With these
regulatory bodies in place, there were a series

of directives that went into effect in response

to the GFC.

ALTERNATIVE INVESTMENT FUND
MANAGERS DIRECTIVE oF 2011
(AIEMD)

To increase investor protection and
widen Alternative Investment Fund (AIF)
regulation, the AIFMD was put in place
to create a comprehensive regulatory
framework to be adapted by the NCAs.”
A key difference in the regulatory approach
was that this directive does not regulate
the AIFs themselves but their managers
(AIFMys) instead. This regulation was largely
revolutionary not for its registration and
reporting requirements but via the initiated
“passport” network established by this
directive.”* Similarly, to the Dodd-Frank
Act, the AIFMD established parameters
and thresholds that trigger registration

requirements. Given the supranational

regulatory environment thatan IGO like the
EU enables, the AIFMD sought to streamline
cross-border marketing of AIFs without
sacrificing investor protection because of
varying regulatory frameworks and standards
among member states. To acquire such
passport rights, the AIFM need make sure it
complies with several requirements set forth
by this directive. In part, investor protection

was increased by,

...requiring alternative
investment fund managers (AIFMs)

to ensure an independent depositary

is appointed by the alternative

investment funds they manage,

particularly when those funds are
managed from Europe or marketed

to European investors. Under the

provisions, a depositary must verify

that financial instruments are being

propetly safekept in custody and

in some circumstances subjects

them to strict liability provisions

should those assets go missing

or be stolen anywhere in the

custody chain. Other depositary

responsibilities include performing

cash flow monitoring, verifying a

funds ownership of its assets and

overseeing compliance with the
fund prospectus.”

Through this separation of control,
the AIFMD enabled oversight on AIFMs
by limiting the confidentiality of the action
taken by the AIFM upon the fund.

Beyond the depositary requirements,
leverage restrictions were also implemented
by the directive. Primarily focused to mitigate
and prevent the uncontrolled propagation
of systemic risk, the AIFMD imposes

leverage limits.”® “It defines leverage as []
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any method by which the AIFM increases
the exposure of an AIF it manages whether
through borrowing of cash securities, or
leverage embedded in derivative positions
or by any other means[.’]””” Besides these
limits, another requirement that shows the
extent and reach by the regulatory regimes
in the EU is the requirement to report to
the NCA of the leverage positions of any
derivatives through a common approach.”® In
an effort to promote investor confidence, this
regime requires AIFMs to make disclosures of
liquidity positions before committing capital

and at a defined frequency thereafter.””

Aside from disclosing their overall
leverage positions, the AIFMs are required to
disclose further details regarding borrowing
of cash and securities, the embedded
financial leverage in derivatives, leveraging
arrangements, top five lenders and amounts,
and any other information that provides
insights to systemic risk harboring.*

In Luxembourg, the CSSF transposed
the AIFMD into local law known as the Law
of July 12 of 2013 or “AIFM Law.”® This
legislation was accepted by the industry in a
positive light because although it establishes
the regulatory framework locally, it grants
clarity and insight of how the already existing
AIF products within Luxembourg would
be regulated under this regime. Given that
the AIFMD is a quite long and complex
directive, member states can benefit from
these transpositions and from local experts in
defining the implications within the relevant
regimes.®

There are some clear similarities between
Dodd-Frank and the AIFMD. Firstly,
reporting requirements and registration
had aligning purposes, but aspects such as

the depositary and the ability to delegate

regulation enforcement to NCAs likely
afford the EU closer oversight of private
fund industries in varying markets. Beyond
the various nuances the AIFMD brought
into effect, there were other directives
and guidelines that continue to shape the

regulatory landscape of private funds today.

RecuraTory TECHNICAL STANDARDS (RTS)

({3

‘MIR is yet another regulation that
was aimed to reduce systemic risk by
providing greater transparency in the
over the counter (OTC) derivatives

market.”

The RTS is a regulatory instrument
utilized by ESMA and the European
Commission to enable uniformity across
member states in the EU.** As priorly
mentioned, directives or EU level products
such as European Long Term Investment
Funds (ELTIFs)® can be long and filled
with nuances left to be implemented by
member states. The RTS serves to hedge
gross, incomplete, or incorrect interpretation
and implementation of directives and other
legislations that affect markets. While there
are regulations and procedures that serve as
belts-and-suspenders for a given purpose, the
RTS is rather the instruction manual that
indicates where the belt should lay at the
waist and how the suspenders should align
at the shoulders.®
EUROPEAN MARKET INFRASTRUCTURE
RecuLarion oF 2012 (EMIR)

EMIR is yet another regulation that was
aimed to reduce systemic risk by providing
greater transparency in the over the counter
(OTC) derivatives market.’¢ Similarly to
the CFTC, EMIR set out to regulate a set of

products that had little to no oversight from
regulators before the GFC. This regulation
is broken down into three levels: (i) EMIR
along with its following amendments since
its inception: EMIR Refit and EMIR 2.2,
(ii) the European Commission’s Implanting
and Delegated Acts and the respective
EMIR RTS, and (iii) provided ESMA
Q&A in EMIR implementation.”” Beyond
the disclosure requirements provided by
the regulation, EMIR “introduces rules
to reduce the counterparty credit risk of
derivatives contracts . . . all standardized
OTC derivatives contracts must be centrally
cleared through Central Counter Parties

(CCPs) . . .

a CCD, risk mitigation techniques must be

if a contract is not cleared by

applied . . . CCPs must comply with stringent
prudential, organizational and conduct of

business requirements[.]”

MARKETS IN FINANCIAL INSTRUMENTS
Directive 11 oF 2014 (MIFID I1)

In 2014, MiFID II “...established
a comprehensive set of rules regulating
firms who provide investment services and
activities linked to financial instruments,
and the trading venues where financial
instruments are traded. The aim of the
MiFID framework is to promote financial
markets that are fair, transparent, eflicient
and integrated.”® As opposed to its preceding
version, MiFID II set out more stringent
transparency and reporting requirements.”
While the previous version only applied
to equity markets, MiFID II covered all
securities and derivatives.”’ In particular,
MiFID II’s “unbundling” requirement is
likely one of its most pervasive oversight
rules.

“[U]lnbundling” requires that

fund managers budget separately
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for research and trading costs

rather than funding research

from commissions retained. This

has strained some individual

relationships between analysts and

fund managers, forcing both sides

to track meetings, calls, and emails.

Having to add research costs as

a separate charge can also lead to

difficult questions from clients, both

about why they should be funding
research and what has happened

in the past. This is compounded

by the very broad definition of

research under MiFID II, which

may even encompass what would
have previously been seen solely as
informed market commentary.”

This regulation could be compared to
the vacated final rules of the SEC which,
although developed later, were aimed at
similar purposes of casting a wide net to
regulate all financial instruments that expose
their respective economies to the kinds
of systemic risk that private funds often
generate.

ENFORCEMENT APPROACHES

Enforcement of the above-mentioned
rules and regulations, similar to the US,
took many forms after the GFC, with
many supporting mechanisms that enable
their efficient implementation and facilitate
compliance. The following section will
explore the several means by which the
EU and, particularly, the Luxembourg
government and its agencies sought to
achieve their goals.

As priorly mentioned, regulation
implementation and thus enforcement is

carried out by the NCAs in each member

state. Using RTSs, ESMA and the European
Commission coordinate with Luxembourg’s
CSSE the implementation of the intended
regulations and their consistent enforcement.
Some of these enforcement methods are
like those practiced in the US, but there
are others that are different and purposed
for jurisdiction-specific noncompliance and
cross-border transactions.

Enforcement methods of the AIFMD
are supervised by NCAs like the CSSE who
in turn authorize AIFMs and monitor their
compliance through the methods described
below.” Besides conducting periodic reviews
of fund managers, NCAs have the authority
to impose sanctions on AIFMs for failing to
meet the directive’s obligations.”

Inspections and Audits: The CSSF
may conduct on-site inspections and audits
of AIFMs to verify compliance with capital
requirements, risk management policies,
and investor protection provisions.” On-site
inspections are of great value to ensure that
the respective activities and management(s?)
are carried out in the provided domicile.”

Penalties are another means, like in
the US, that are used as a non-compliance
consequence, which may include fines due to
registration failures,” AML violations,”® and
unauthorized leverage positions.

Passporting Rights Revocation would
be an available consequence for those AIFMs
who do not comply with AIFMD. This is
a costly consequence, as NCAs can revoke
the AIFM’s ability to market AIFs across
EU countries via passporting, effectively
curtailing their operations. Being that NCAs
like the CSSF hold the ability to market the
requested AlFs, it is the AIFM’s burden to

ensure compliance with the respective AIFM

Law to be authorized and sustain Passporting
rights.”

EMIR is another regulation that is
delegated to the respective NCAs, while ESMA
is responsible for its uniform application
across the EU. EMIR’s enforcement methods

are specified below.

Administrative Sanctions: Private
funds trading in OTC derivatives are required
to report transactions to trade repositories.'®
Failure to comply with EMIR’s reporting,
clearing, or margin requirements can lead
to penalties.'”" In the highlighted case, the
CSSF sanctioned a public statement and
a reprimand with a follow-up inspection
because, “the oversight arrangements of
the manager did not enable it to assess the
quality of the reporting in accordance with
the EMIR Regulation as performed by its

delegated portfolio manager.”!**

Mandatory Central Clearing:
Regulators can enforce clearing obligations
by requiring that certain derivatives be
cleared through a central counterparty (CCP)

or impose sanctions for non-compliance.'®

Similarly to the prior directives and
regulations, the NCAs and ESMA play a key
role in the uniform enforcement of MiFID
I1. Some of the methods of enforcement are
the following:

Pre- and Post-Trade Transparency: An
interrelated legislation to MiFID II is the
Markets in Financial Instruments Regulation
(MiFIR).'* “MiFIR focuses on the technical
aspects of reporting and transparency,
while MiFID II addresses broader investor
protection and business conduct.”'”> ESMA
monitors compliance with transparency
requirements for private funds engaged in

market trading,
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MiFIR provides for pre-trade
and post-trade transparency
requirements across equity,
equity-like and non-equity
financial instruments. Those
obligations can be waived (pre-
trade requirements) or deferred
(post-trade requirements) in certain
circumstances. To determine the
transparency obligations, which
are calibrated for each financial
instrument, a number of
parameters have to be calculated
on the basis of the trading activity
of the instrument. To perform such
calculations ESMA developed the
Financial Instruments Transparency
System (FITRS) which collects and
processes the data and publish the

results of those calculations.!*

Product Governance Requirements:
Private fund managers must comply with
rules regarding the suitability of financial
products for investors. Non-compliance can
lead to restrictions on the distribution of

investment products.

Take, for example, MiFID II’s
requirement to provide an annual
suitability review for every client;
including updating a client’s
circumstances, reassessing attitude
to risk and capacity for loss, and
providing a report to each client
demonstrating their products are
still suitable for meeting their
objectives. It would be easy to treat
the provision of this information
as a “tick box” exercise, but it is
essential that firms keep sight of
the importance of changing client

circumstances and ensuring that

products remain appropriate.'”

“If found to be non-compliant with
MiFID II, a firm could face strict liability
in some cases, such as transaction reporting
— meaning it could be liable regardless of
the reason for its non-compliance. This
could result in considerable fines, as well as
reputational damage and possible knock-on

»108

third-party claims.

“With the rise of decentralized finance
and increased volatility in alternative
investments, investor protection

should be kept as a high priority.”

Investor Protection Sanctions: MiFID
IT enforcement includes measures to protect
investors, such as imposing penalties for
misleading marketing materials or failing to
disclose risks. For firms, enforcement will
mean not just an algorithmic solution but
efficient controls and competent managers
which grants NCAs the power to enforce
over not just the firm but specifically over
individuals and their senior managers.'”

CURRENT TRENDS

Similarly to the US market, current
conditions in the EU are seeing a rise in
private credit as an alternative lending
sources.''? Currently, member states are
undergoing a critical shift in response to
the recently released AIFMD II. From its
release on April 16,2024, member states
have 24 months to prepare and legislate
local laws that will adapt the relevant local
regulations to the new amended directive.'!!
Targeted changes under the AIFMDII that
NCAs and the industry should bear in
mind include: (i) delegation, authorization,

disclosure to investors, and reporting; (i) a

new loan origination regime; (iii) liquidity
management tools; (iv) depositaries; (v)
non-EU AIFM marketing under a national
private placement regime (NPPR); and
(vi) other miscellaneous amendments.''?
While the revamping will raise significant
considerations to both AIFMs and the
adjacent professionals involved, from a
legal perspective, it will be interesting to see
how current Luxembourg products such as
SICARs,'"? SIFs," RAIFs,"® and European
AlFs like ELTTFs"'® will adapt to the AIFMD

II implications.

Part III: US PrivaTte FunDs
MARKETS BEYOND TRUMP 202§
& THE LUXEMBOURG BLUEPRINT

Regulatory oversight is expected to
ease under the new Trump administration.
Prioritized private funds transparency and risk
mitigation present in the Biden-era, should
see a shift towards a laissez-faire enforcement
approach. Along with these changes, a
rollback of ESG mandates and overall
relaxation of reporting requirements for
private funds would take place under what will
likely become principle-based enforcement.
Although these changes may pose an enticing
horizon to private fund managers in the
US, there are masked risks that should not
be disregarded. Regulation step-downs may
cause compliance unpredictability, and this
could push investors to consider alternative
jurisdictions. With the rise of decentralized
finance and increased volatility in alternative
investments, investor protection should be
kept as a high priority.

However, the answer should not be
continued increase of oversight by regulators,

but an overhaul of private fund frameworks.
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I argue that instead of reinventing the
wheel, we should turn to our neighbors
who have succeeded in developing a private
funds regulatory and enforcement system
that aligns with the administration’s goals
of a flourishing pro-business ecosystem.
Luxembourg would be a proper blueprint
to consider. Outstanding qualities of this
jurisdiction consist of strong, yet flexible
regulatory structures as seen through the
AIFMD-compliant funds that meet NCA
demands while leveraging the RAIF as an
operationally efficient product. Predictable
and tax-friendly vehicles such as the
SCSp alleviate investors from regulatory
friction. Through extensive analysis of
market responses to rolling regulations,
Luxembourg can tailor regulatory regimes
to specific investor profiles. As a result, the
abovementioned initiatives have allowed
this jurisdiction to align compliance with
market demand, bolstering efficiency without
sacrificing stability.

The US could adapt and implement
similar initiatives in the overhaul. For instance,
implementing a US version of the RAIF
could increase the use of domestic vehicles
while promoting operational flexibility.
Through a tiered oversight approach such as
Luxembourg’s, regulators would no longer
need to engage in regulatory overreach and
rollback cycles that widen inefficiencies.
Modernizing and rethinking tax treatment of
private funds is another avenue that should
be explored. By introducing tax clarity and
incentives, capital growth will inevitably
result, existing without excessive loopholes
and with greater regulatory certainty. The
US could seek to adopt a similar passporting
system for foreign funds and their managers

to truly enhance the cross-border capital-

raising processes without overly burdensome

market-entry requirements.

A Luxembourg-inspired private
funds framework rehaul would
not only reduce regulatory burdens
and maintain market trust and

transparency.”

However, the grass is not all green
within the ecosystem of the Luxembourg
model. There are several shortcomings that
Luxembourg is currently trying to address.
Conflicts of interests often arise between
depositaries and fund managers due to the
closeness of the private fund community,
which calls for NCA supervision.""” Lack of
on-site inspection frameworks for portfolio
managers can be impracticable when these
are found overseas.!'® Unclear enforcement
methods and winding-up framework
harmonization require constant updates
due to continuous legislation, and this
leads to a widening gap of interpretation
between local and EU regulation that can
lead to deteriorated investor protections.'”
Under these considerations, there is ample
opportunity to recognize how the current
US frameworK’s strengths optimally address
the proposed framework’s shortcomings. For
once, the model would be implemented in
a significantly larger market that saw a high
0f 15,396 SEC-registered investment advisers
by the end of 2023,'° compared to a total
of 234 in Luxembourg as of 2022,'*! making
it less probable for the referenced conflicts
of interest to arise. Further, the depositary
requirement is pertinent to the AIFMD
which would not be necessarily implemented
unless it was logical to do so. Secondly,

with domestic portfolio managers, these

issues should be minimal, if not completely
deterred. Lastly, it would be interesting to
see how this model would react and adapt
under the common law system. With likely
existing common law precedent addressing
the issues regarding investor class actions, US
regimes adjacent to the private funds industry
should synchronize in a flexible manner to

the Luxembourg model.

With this fresh view, I argue that the
current and future administrations could
achieve their goals without sacrificing high-
regarded investor protection. A Luxembourg-
inspired private funds framework rehaul
would not only reduce regulatory burdens
and maintain market trust and transparency.
In fact, this position would enable the US to
maintain its competitive edge as a premier
jurisdiction for private funds while reducing
and possibly eliminating the need for offshore
alternatives. As opposed to easing regulatory
scrutiny, the opportunity should be seized to
align the right incentives, refine frameworks,
and boast market efficiency to ensure global

long-term competitiveness.

CrLosiNG REMARKS

The evolution of private fund regulation
since the GFC reflects a profound shift from
a largely opaque and minimally supervised
sector to one that is under intense scrutiny
and regulatory oversight. Both the US and
the EU have introduced frameworks aimed
at balancing the systemic risk mitigation with
the need to foster investor confidence and
market stability. The US, through the Dodd-
Frank Act and various regulator mandates,
moved to impose extensive registration,
reporting requirements, and restrictions on

private fund activities. This shift marked a
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significant departure from the previously
hands-off approach. It also imposed a new
level of accountability on private fund
managers, particularly through measures like
the Volcker Rule and Form PF that pushed

them towards increased transparency.

In parallel, the EU, with a distinct
approach through supranational regulations
such as the AIFMD, EMIR, and MiFID II,
also aimed to standardize and harmonize
oversight across member states, and we
explored their effect with Luxembourg
as a focal jurisdiction. The creation of
ESMA and the implementation of RTSs
underscored the EU’s commitment to
systemic risk reduction, investor protection,
and market efficiency. Through measures
like the AIFMD’s Passporting system
and the CSSF’s enforcement role, the
EU has crafted a regulatory environment
that fosters cross-border investment while
prioritizing regulatory compliance and
investor safeguards.

The Luxembourg model offers a
blueprint that the US private fund regulatory
and enforcement landscape may avail from to
overcome current shortcomings. Keeping a
wide and fresh view of not only the successes
but also the inefficiencies experienced by our
neighbors could afford valuable insights on
how a complete private funds overhaul could
be achieved. Relying on the Luxembourg
model and leaning on the current strengths
of the US would afford a global competitive
edge without sacrificing valued tenets of
regulators and of industry players.

Today’s private funds industry operates in
alandscape defined by regulatory complexity
and heightened scrutiny, reflecting both
jurisdictions’ attempts to strike a balance

between innovation and prudence. As the

private funds sector continues to evolve,
especially with forthcoming changes like
locally implementing the AIFMD II in the
EU, the challenge will be to ensure that
regulatory measures keep pace with new
investment strategies, technological advances,
and market dynamics. While some argue that
these regulations may stifle the flexibility
historically associated with private funds,
they have undoubtedly contributed to greater
market resilience and enhanced protections
for sophisticated investors. The regulatory
journeys of the US and the EU offer valuable
lessons on balancing market stability with the
need for innovation and confidentiality in
financial markets, a balance that will continue

to shape the private funds landscape globally.
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ASEAN’s TurN FroM ICSID AND SINGAPORE’S RESISTANCE

TO THE RISE OF REGIONALISM

KEVIN CROW

Abstract: This Article critically
examines the evolving engagement
of the Association of Southeast
Asian Nations (ASEAN) with
the international investment
law regime, focusing on its shift
away from traditional investor-
state dispute settlement (ISDS)
under ICSID and UNCITRAL.
Challenging the purported
neutrality of ISDS, the study
argues that ASEAN’s recalibration
is not technocratic refinement
but a normative intervention
grounded in postcolonial resistance,
developmental pluralism, and legal
sovereignty. Drawing on doctrinal
analysis, arbitral jurisprudence, and
political economy scholarship, the
Article traces how ASEAN’s treaty
innovations, regional frameworks
like the ASEAN Comprehensive
Investment Agreement (ACIA),
and domestic reforms collectively
articulate a model of “defensive
pluralism.” Through case studies
of Indonesia, Malaysia, Vietnam,
the Philippines, and—pivotally—
Singapore, the Article shows that
ASEAN’s regional turn is being
made against the friction of one
member state’s unbroken fidelity
to the Washington Consensus
paradigm. The Article concludes
that the ASEAN debate is not
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merely about whether ISDS should

be reformed at the margins, but
about whether investment risk
should continue to be allocated
through adjudication at all. Building
on Robert Howse’s observation
that the architecture of investor
protection is overdetermined
by ISDS, the Article argues that
political risk insurance (PRI)—
properly designed, transparently
priced, and coordinated through
MIGA, regional vehicles, and
modernized national export-credit
agencies—should complement
and, in important domains,
replace ISDS as ASEAN’s preferred
mechanism for managing political
risk. Singapore’s resistance to this
regional turn s, on this account, not

pragmatism but a costly nostalgia.

I. INTRODUCTION

The international investment law regime,
historically scaffolded by institutions like
the International Centre for Settlement
of Investment Disputes (ICSID) and the
United Nations Commission on International
Trade Law (UNCITRAL), has functioned

as a juridical mechanism for the governance

of transnational capital flows. Framed
as “depoliticized,” investor-state dispute
settlement (ISDS) procedures were embedded
within an emerging Jex mercatoria that
purported to neutralize politics in favor of
juridical coherence. ! Yet that “neutrality”
has long masked the asymmetrical political
economy within which ISDS was conceived
and operates. For states across the Global
South—many of whom acceded to these
regimes under structural adjustment or
investment-promotion pressures—the
supposed apoliticism of ISDS has frequently
materialized as a juridical discipline on
sovereignty itself.? That this has occurred
through treaties drafted in the idiom of liberal
universalism only sharpens the dissonance.
Investment law’s claim to universality is not
merely contested but increasingly untenable
in light of shifting geopolitical alignments,
regional legal pluralism, and post-colonial

resistance to asymmetrical adjudication.

Within this evolving landscape, the
Association of Southeast Asian Nations
(ASEAN) presents a particularly salient case.
The bloc, comprising ten states spanning
disparate legal traditions, developmental
trajectories, and governance models, has
moved—deliberately and unevenly—toward
a reconfiguration of its engagement with
global investment law.? This reconfiguration
cannot be understood as a technocratic
adjustment to procedural inefficiencies.
Rather, it reflects a deeper critique of the

liberal legal ordering that investment treaties
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encode: a refusal of the premise that law
should be structurally biased toward capital
mobility at the expense of democratic
regulation. ASEAN's evolving treaty practice,
preference for local remedies, and calibrated
participation in multilateral reform platforms
like UNCITRAL Working Group III signal
a jurisprudential pragmatism grounded in

political economy.

The story is not, however, one of bloc-
wide consensus. Singapore—ASEAN’s
wealthiest state and its largest outbound
capital exporter—has repeatedly held the
line for the orthodoxy that the rest of the
region has begun to leave behind. In its
treaty practice with the European Union,
in the CPTPP, and in its bilateral programs
with Australia, China, India, and the
United States, Singapore has insisted on
broad, ICSID- and UNCITRAL-anchored
ISDS clauses, pre-dispute consent, and
minimal procedural filters.* In RCEDP,
Singapore was on record as preferring the
inclusion of ISDS, only to be overruled by
a coalition led, conspicuously, by Malaysia.’
This Article reads Singapore’s resistance
not as cosmopolitan sophistication but as
a continuation of Washington Consensus
orthodoxy—the disciplinary package of trade
and investment liberalization, deregulation,
and the depoliticization of dispute resolution
that the Bretton Woods institutions exported
in the 1980s and 1990s, and that has since
lost much of its empirical and normative
footing.®

This Article advances three claims.
First, ASEAN’s divergence from
ICSID/UNCITRAL is best read not as
fragmentation but as norm-production:
an attempt to rebalance legal authority in

ways that acknowledge the embeddedness

of investment law in broader systems of
inequality. Second, Singapore’s continued
fidelity to the Washington Consensus
constitutes a measurable drag on this regional
project—and, as the case study below shows,
an awkward fit even with Singapore’s own
strategic profile as an outbound investor
whose firms are now defendants as well as
claimants in the global system. Third, the
more interesting question for ASEAN is
not which courtroom adjudicates investor
claims but whether courtrooms are the right
institution at all. Building on Robert Howse’s
argument that political risk insurance (PRI)
is the institution actually most analogous to
what ISDS purports to do—price political
risk—and on the recent intervention of
Wolfgang Alschner along the same lines,” the
Article proposes that ASEAN’s regionalism
would be substantially advanced by elevating
PRI, mediation, and other ex ante or non-
adjudicatory instruments above ISDS, and by
treating the latter as a residual mechanism,

not the default.

The argument proceeds in ten Parts.
Part II describes the Washington-Consensus
inheritance of the ICSID/UNCITRAL
regime. Part IIT situates ASEAN’s
historical engagement. Part IV examines
ASEAN’s regionalism. Part V offers case
studies of Indonesia, Malaysia, Vietnam,
the Philippines, and Singapore. Part VI
surveys the international legal scholarship
on ASEAN’s divergence. Part VII looks
beyond doctrine to the structural politics
of investment law. Part VIII considers
alternative dispute settlement models. Part
IX develops the PRI argument. Part X

concludes.

II. Tue TRADITIONAL

INTERNATIONAL INVESTMENT

LAw FRAMEWORK AS
WasHINGTON CONSENSUS

The edifice of international investment
law, as constructed in the postwar era and
consolidated through the late twentieth
century, rests upon a matrix of juridical and
ideological commitments: the sanctity of
private capital, the depoliticization of dispute
resolution, and the formal equality of treaty
contracting parties.® These commitments do
not float free of political-economic context.
They cohere as the legal-institutional limb
of what came to be known—following
John Williamson—as the Washington
Consensus: the policy package of trade
liberalization, deregulation, privatization,
fiscal discipline, and openness to FDI
exported by the IME World Bank, and U.S.
Treasury through structural adjustment
programs and treaty practice from the
1980s onward.’ Institutionalized through
ICSID and UNCITRAL, and expanded
through a proliferating network of bilateral
investment treaties (BITs), this regime
promised to insulate investment governance
from geopolitical contingency. Yet beneath
the veneer of neutrality lies a more conflicted
terrain—one in which legal form serves to
entrench economic asymmetries, normalize
investor privileges, and restrict the regulatory
space of host states, particularly in the Global
South.'®
A. ICSID AND THE DEPOLITICIZATION
OF DispUTE RESOLUTION

The ICSID Convention, adopted
in 1965, is emblematic of the broader

ideological project: to translate disputes
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into apolitical legal claims, adjudicated
by technocratic tribunals ostensibly
insulated from political contestation.!!
This structure elevated arbitral logic above
domestic constitutionalism, constructing an
international dispute resolution mechanism
in which private capital could challenge
sovereign regulatory acts with minimal
accountability. ICSID’s exclusion of domestic
courts and the enforceability of awards
under Article 54 created a system in which
public-interest regulation could be judicially
subordinated to the expectations of foreign

investors.

“ICSID’s jurisprudence—especially
in landmark cases such as Tecmed v.
Mexico and Occidental v. Ecuador—
has often privileged expansive
interpretations of ‘fair and equitable
treatment” (FET) and indirect
expropriation, effectively chilling

regulatory interventions.”

This architecture was not merely
juridical but profoundly political. It
evolved in tandem with the economic and
geopolitical reordering of the decolonization
period, embedding asymmetrical legal
obligations into ostensibly reciprocal treaty
forms.'? ICSID’s jurisprudence—especially
in landmark cases such as Tecmed v. Mexico
and Occidental v. Ecuador—has often
privileged expansive interpretations of “fair
and equitable treatment” (FET) and indirect
expropriation, effectively chilling regulatory
interventions.” The point is not that
arbitrators are uniformly captured but that
the institutional logic—party-appointment,
confidentiality, no appellate correction,

no horizontal stare decisis—produces

a jurisprudence whose normative tilt is

structural rather than incidental.

B. UNCITRAL anp THE PROCEDURAL
Ii1usion oF FLEXIBILITY

While the UNCITRAL Arbitration
Rules provide a more decentralized procedural
alternative to ICSID, their operation remains
entrenched within the same conceprtual
architecture. The rules’ promise of procedural
flexibility has often functioned as a thin
veil for the same asymmetries: confidential
tribunals, uneven access to legal expertise,
and the absence of appellate oversight.'* As
a result, the promise of party autonomy is
often illusory; investors enjoy a repeat-player
advantage while states, particularly those
without robust legal infrastructure, remain

structurally disadvantaged.

The post-2010 revisions to UNCITRALs
rules and the establishment of transparency
standards (e.g., the Mauritius Convention)
have addressed some legitimacy concerns
but do not displace the fundamental
critique: arbitration remains ill-equipped to
adjudicate complex public-law disputes that
turn on competing social, environmental,
and economic interests."”” This critique
has gained traction in reform debates
under UNCITRAL Working Group III,
where calls for institutional redesign—a
standing investment court, an appellate
body, mediation, dispute prevention, and a
multilateral advisory center—reflect broader
disillusionment with the privatized dispute
paradigm.'®
C. THE EXPANSION AND FRAGMENTATION
OF TREATY ARBITRATION

The proliferation of investment
treaties—rising from fewer than 500 in 1990

to over 2,800 by 2010—engendered what

Schill has termed the “multilateralization”
of international investment law."” Yet this
expansion has simultaneously produced
fragmentation, inconsistent jurisprudence,
and growing contestation. Treaty arbitration,
though presented as neutral and apolitical,
has repeatedly delivered outcomes that
constrain host-state discretion in highly
sensitive sectors such as public utilities,

extractives, and health policy.'®

Recent scholarship has emphasized
how the regime reflects deeper dynamics of
global governance, where legal formalism
operates to insulate capital from democratic
contestation and transposes the prerogatives
of multinational corporations into
enforceable treaty claims.” The resulting
regime privileges juridical coherence over
distributive justice and reinforces the core—
periphery dynamics that many Global
South states sought to escape through post-
colonial economic sovereignty.?® ICSID,
UNCITRAL, and treaty-based arbitration
thus represent not merely legal tools,
but mechanisms of discipline—structures
that shape the boundaries of permissible
state conduct in the name of investment
protection. ASEAN’s turn away from this
architecture, then, should be read not only
as regional legal pluralism, but as a refusal of
the depoliticized fiction at the heart of the

Washington-Consensus model.

III. ASEAN PAsT AND THE
ICSID/UNCITRAL REGIME

ASEAN’s relationship with the
dominant mechanisms of international
investment law—particularly ICSID and
UNCITRAL—has been marked by strategic
ambivalence. While several ASEAN states
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acceded to ICSID in the early decades of its
existence and incorporated UNCITRAL-
based arbitration clauses into a proliferation
of BITs, this participation cannot be read
as unequivocal endorsement. It reflects
a complex interplay of legal emulation,
development imperatives, and geopolitical
maneuvering in a post-colonial context.?!
For many ASEAN states, early engagement
with ISDS was less a commitment to juridical
liberalism than a pragmatic maneuver aimed
at attracting foreign capital amid structural
adjustment pressures and liberal economic

orthodoxy.?

A. ICSID RarirrcatioN AND UNEVEN
TRrREATY PRACTICE

As of 2024, six of the ten ASEAN
member states—Indonesia, Malaysia, the
Philippines, Singapore, Thailand, and
Vietnam—remain parties to the ICSID
Convention.? This pattern of participation,
however, obscures deep divergences in legal
practice, institutional uptake, and political
disposition toward ISDS. Brunei, Cambodia,
Laos, and Myanmar have refrained from
ratifying ICSID or have largely abstained
from ICSID-based arbitration, opting instead
for ad hoc approaches or regional forums.*
The diversity reflects the heterogeneity of
ASEAN’s political economies and legal
cultures, but it also marks a skepticism about
ceding legal authority to external tribunals
with questionable democratic accountability.

ASEANs early BITs—heavily influenced
by Global North treaty models—tended to
reproduce boilerplate provisions favoring
expansive investor protections with little
consideration for host-state policy autonomy
or development asymmetries.” This juridical
borrowing, often mediated by donor

conditionalities and technocratic advisory

bodies, inscribed an asymmetrical legal order
into ASEAN's treaty practice. The widespread
adoption of such treaties should not be
mistaken for consent to their ideological
foundations; it was, at best, a concession to
necessity, and at worst, a legal manifestation
of post-colonial economic subordination.
B. JURISPRUDENTIAL ENCOUNTERS AND
STRATEGIC RECALIBRATION

By the early 2000s, several ASEAN
states had been drawn into contentious
ISDS proceedings, often involving resource
governance, environmental regulation,
and commercial licensing. Indonesia’s
experience in Churchill Mining v. Indonesia
and Planer Mining v. Indonesia—both
involving allegations of expropriation
following the cancellation of coal mining
licenses—illustrates the high financial and
reputational costs of arbitration even when
investor claims are ultimately dismissed.*
These cases, despite their outcomes, exposed
the vulnerability of domestic regulatory
decisions to external juridical scrutiny and
spurred growing calls for treaty reform and

institutional reconsideration.

“The ACIA’s layered dispute resolution
framework— allowing parties to
choose between ICSID, UNCITRAL,
or ASEAN’s Enhanced Dispute
Settlement Mechanism (EDSM)—
foregrounds procedural pluralism and
recalibrates investor-state relations

toward dialogic resolution.”

Malaysia’s legal entanglements in
Malaysian Historical Salvors v. Malaysia
further illuminated the blurred line between

commercial and sovereign acts under ICSID’s

jurisdictional thresholds.” Vietnam, likewise,
has been subject to claims under both ICSID
and UNCITRAL rules, raising concerns
over policy constraints in sectors critical
to national development.”® These episodes
revealed the material risks of arbitration,
particularly for states lacking extensive legal

infrastructure or negotiating leverage.

Crucially, such disputes catalyzed a
strategic reassessment. Indonesia’s sweeping
review of its investment treaties in 2014,
leading to the termination or non-renewal
of more than twenty BITs, was not an
isolated policy reversal but part of a broader
recalibration.? Vietnam and other ASEAN
members began embedding safeguards into
newer treaties—narrowing substantive
obligations, curbing most-favored-nation
(MEN) clause expansion, and conditioning
investor access to ISDS on domestic remedies
or mediation.*

C. REGIONALISM AND LEGAL PLURALISM
AS RESPONSE

Rather than retreating from
international investment law, ASEAN has
increasingly turned inward, privileging
regional frameworks that reflect its normative
preferences and legal pluralism. The ASEAN
Comprehensive Investment Agreement
(ACIA), which entered into force in 2012,
embodies this shift. While it retains ISDS
provisions, the ACIA imposes procedural
filters such as a six-month consultation
period, optional exhaustion of local remedies,
and institutional mediation.?! The ACIA’s
layered dispute resolution framework—
allowing parties to choose between ICSID,
UNCITRAL, or ASEAN’s Enhanced
Dispute Settlement Mechanism (EDSM)—

foregrounds procedural pluralism and
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recalibrates investor-state relations toward

dialogic resolution.

This regional turn is not simply a
legal preference but a political one. It
reflects ASEAN’s broader diplomatic
ethos—commonly characterized as the
“ASEAN Way”—emphasizing consensus,
sovereignty, and non-interference.’? In
resisting the centralization of legal authority
in ICSID-style arbitration, ASEAN reasserts
the primacy of national and regional
institutions, reclaiming space for regulatory
experimentation and political deliberation.
ASEANs historical engagement with ICSID
and UNCITRAL, once shaped by economic
vulnerability and juridical emulation, has
thus evolved into a more critical and self-

determined legal posture.

IV. ReGgionaLism IN ASEAN
INVESTMENT DISPUTE
SETTLEMENT

The regionalism that undergirds ASEAN’s
investment dispute settlement approach is
not merely geographical; it is ideological.
It reflects a deliberate reconfiguration of
legal authority, motivated by a desire to
recalibrate the terms of engagement between
capital and sovereignty.®® In contrast to
legal-integrationist models such as the
European Union—which pursue uniformity
and supranational authority—ASEAN’s
regionalism embraces heterogeneity, legal
pluralism, and procedural restraint. This is
not a failure of institutional development but
a conscious strategy: a refusal to surrender
regulatory discretion to the presumptive
neutrality of international arbitration and a
preference for consensus-based deliberation

embedded within shared political histories.

A. ACIA 45 A NORMATIVE INTERVENTION
The ACIA, signed in 2009 and

entering into force in 2012, marks a critical
turning point in the bloc’s engagement
with investment law.’ While retaining
core features of international investment
treaties—protections against expropriation,
national treatment, and access to ISDS—the
ACIA also introduces procedural filters and
interpretive flexibilities that significantly
qualify investor access. These include a
six-month consultation period, an optional
requirement to exhaust local remedies,
and the availability of alternative forums,

including the EDSM.%

ASEAN's reluctance to judicialize
intra-regional investment disputes
should thus be understood not
as institutional failure but as
institutional choice—a decision to
protect regulatory plurality and shield
states from juridical hierarchies that
may not reflect shared developmental

. o, »
przorztzes.

More importantly, ACIA does not
merely transplant ISDS into a regional
setting; it seeks to re-embed investment
protection within a broader developmental
and institutional logic. Unlike traditional
BITs, ACIA’s preambular and operational
clauses foreground objectives like equitable
development, transparency, and policy
space—suggesting that investment is a means
to a political-economic end, not an end in
itself.?® This instrumentalization contrasts
sharply with the axiomatic privileging of
investor rights that characterizes much of

ICSID and UNCITRAL jurisprudence.

B. DISPUTE SETTLEMENT BEYOND
ADJUDICATION

ASEAN’s broader dispute resolution
architecture reinforces this orientation.
The 2004 Protocol on the Enhanced
Dispute Settlement Mechanism (EDSM),
while formally modeled on the WTO’s
Dispute Settlement Understanding,
functions primarily as a political, not
juridical, institution.”” With emphasis on
good offices, mediation, and consultation,
the EDSM embodies ASEAN’s “soft
institutionalism”—a modality of governance
that prioritizes flexibility, diplomatic
engagement, and informal mechanisms
over binding adjudication.?® This approach
is often criticized by Western observers
as underdeveloped or ineffective, yet it
remains consistent with the bloc’s normative
commitment to sovereignty, non-interference,
and regional consensus.

Scholars have described this modality as
“institutional under-definition”—a strategy
of legal ambiguity that enables cooperation
without coercion.* ASEAN’s reluctance to
judicialize intra-regional investment disputes
should thus be understood not as institutional
failure but as institutional choice—a decision
to protect regulatory plurality and shield
states from juridical hierarchies that may
not reflect shared developmental priorities.
¢. Sorr Law, LEGaL CULTURE, AND
Norm DIFFusION

ASEAN’s legal regime is also notable
for its reliance on soft-law instruments—
declarations, guidelines, and communiqués
that articulate normative aspirations
without binding obligation. Although
such instruments lack enforceability in the

formal sense, they play a crucial role in
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norm diffusion, especially across jurisdictions
with vastly different legal cultures and
capacities.®” Soft law allows ASEAN to
coordinate investment promotion, legal
harmonization, and institutional reform
without the disciplining force of hard
treaty obligations. This pragmatism is both
a concession to heterogeneity and a form
of resistance to global investment law’s

normative monoculture.

Initiatives like the ASEAN Investment
Report, the Guidelines for FDI Promotion,
and the Blueprint for the ASEAN Economic
Community demonstrate an ongoing
effort to define investment facilitation in
ways responsive to domestic policy goals
and regional equity.*’ These texts, though
non-binding, perform a jurisprudential
function: they articulate ASEAN’s vision
for investment governance as fundamentally

political rather than technocratic.

D. THE Porirics oF PROCEDURAL
INNovaTION

Finally, ASEAN’s regional dispute
frameworks present an opportunity to
reimagine procedural justice in international
investment law. While the bloc has not
established a permanent regional tribunal
akin to the EU’s Investment Court System,
its legal infrastructure supports the gradual
institutionalization of hybrid mechanisms—
ad hoc panels, ombuds offices, and advisory
centers—that can balance accessibility,
legitimacy, and state control.* The continued
development of domestic arbitral centers such
as AIAC in Malaysia and VIAC in Vietnam
further indicates the region’s commitment
to reterritorializing legal authority over
foreign investment.®’ These institutional
innovations are not merely administrative

but ideological: a conscious departure from

the investor-centric proceduralism of ICSID
and UNCITRAL toward a model of dispute
resolution that is pluralist, development-

oriented, and sovereignty-affirming.

V. Cast Stupies From ASEAN

The five case studies that follow are
not representative of ASEAN as a statistical
sample. They are instead a curated tableau,
chosen because each illustrates a distinct
posture toward the Washington-Consensus
inheritance and a distinct institutional
response to it. Indonesia is the paradigm of
strategic retrenchment: a state that, after a
chastening encounter with ISDS, terminated
the bulk of its BIT portfolio and rewrote its
model treaty around regulatory sovereignty.
Malaysia is the case of quiet recalibration
through multilateral instruments—the
CPTPP and RCEP—and through the
construction of a regional arbitral hub at
AJAC. Vietnam is the transitional case: a
still-deepening integration into the global
economy paired with treaty practice that has
begun to defend domestic policy space, most
visibly through the EU-Vietnam Investment
Protection Agreement’s standing tribunal.
The Philippines is the paradoxical case, an
early ICSID adopter whose constitutional
and political architecture has nonetheless
complicated full juridical incorporation, and
whose recent treaty practice tracks closely
with ASEAN’s regional turn. Singapore is
the holdout case—and the case that the
title of this Article foregrounds—because its
treaty practice, its WTO/CPTPP/EUSIPA
orthodoxy, and its diplomatic posture in
RCEP reveal a fidelity to the Washington
Consensus that increasingly puts it at odds

with the rest of the bloc. Read together,

the five cases trace a regional project that is
plural rather than uniform: an ASEAN that
is moving, but not as one, away from ICSID

and toward something else.
A. INDONESIA

Indonesia’s relationship with the
international investment law regime
illustrates a paradigmatic shift from juridical
acquiescence to regulatory reassertion—a
trajectory shaped as much by structural
critique as by sovereign recalibration.
For much of the late twentieth century,
Indonesia subscribed to the prevailing
orthodoxy, adopting a panoply of BITs
and ratifying the ICSID Convention in
1968.% Yet this engagement was grounded
in strategic necessity: a postcolonial state
navigating the ideological currents of
Cold War development finance and liberal
economic conditionality.”” Indonesia’s
BITs—most negotiated under asymmetrical
terms—reflected legal transplantation more
than legal transformation, embedding
investor-centric norms within a polity still
grappling with uneven institutional capacity
and developmental volatility.

1. Tieaty Proliferation and Early Juridical
Encounters

By the mid-2000s, Indonesia had entered
into over sixty BITs, many of which provided
expansive protections—including vague FET
clauses, unqualified MFN guarantees, and
virtually automatic recourse to ISDS under
ICSID or UNCITRAL.? These treaties
often went unchallenged domestically,
insulated from public scrutiny and removed
from legislative oversight—a pattern that
legal-political-economy scholarship has
identified across the post-colonial world as

one of executive treaty-making operating at

CURrRRENTS 27.1 2026




a depth incommensurate with democratic
deliberation.”® The state’s early arbitration
experiences exposed the latent power

imbalance coded into these texts.

‘The Churchill Mining and Planet Mining
cases—conjoined ICSID arbitrations brought
against Indonesia following the cancellation
of coal mining concessions—exemplify
this dynamic.”” Although the tribunal
ultimately dismissed the claims due to
fraudulent documentation by the investors,
the protracted nature of the proceedings and
the financial burden incurred highlighted
the structural asymmetries of ISDS. The
dispute laid bare a core contradiction: a
state’s regulatory acts, especially in resource
governance, could be reframed as juridical
infractions under investment law—subject
not to public-law review but to private
adjudication by arbitrators unmoored from

the domestic legal order.*

2. Strategic Treaty Retrenchment and
Model BIT Innovation

Indonesia’s response to these disputes was
not merely defensive—it was paradigmatic.
In 2014, the government initiated an
unprecedented review of its BIT portfolio,
announcing the termination or non-renewal
of at least twenty-six treaties.’ This move was
not framed as rejection of foreign investment
but as a rearticulation of sovereignty: a
refusal to continue privileging investor
rights over regulatory discretion. In the
years that followed, Indonesia drafted a new
model BIT, which restructured substantive
obligations, reintroduced domestic courts
as dispute forums, and integrated investor
responsibilities relating to environmental

protection and anti-corruption.’

Notably, the model excludes MFN
clauses to prevent treaty shopping, narrows
the scope of FET to customarily accepted
principles, and explicitly affirms the state’s
right to regulate in the public interest.”®
This legal architecture reflects a turn toward
what Humphreys might term “defensive
pluralism”—a form of legal engineering
that inscribes sovereign discretion into
international instruments as both shield and
symbol.”* It is law not merely as tool, but as

terrain for contestation and reimagining.*

“Indonesia’s trajectory, then, is
emblematic of a broader critique:
that the global investment regime, as
structured, offers protection without
accountability, access without

reciprocity.”

3. Domestic Legal Reform and Legal Re-
embedding

Alongside treaty reform, Indonesia
has engaged in significant domestic legal
and institutional restructuring. The 2007
Investment Law (Law No. 25/2007)
attempted to consolidate protections for
investors while reaffirming state authority
in areas such as land use, environmental
licensing, and nationalization.’® More
controversially, the 2020 Omnibus Law on
Job Creation sought to streamline investment
procedures, though critics argue it diluted
environmental and labor protections in
pursuit of “regulatory efficiency.”” These
reforms reflect a dual logic: attracting capital
while reclaiming legal sovereignty from
foreign tribunals.

Institutionally, Indonesia has also sought

to reterritorialize dispute resolution. The

revitalization of the Indonesian National
Board of Arbitration (BANI) and efforts
to promote its use as an alternative to
ICSID signal a broader attempt to embed
investment governance within domestic
legal structures.’® Indonesia’s trajectory,
then, is emblematic of a broader critique:
that the global investment regime, as
structured, offers protection without
accountability, access without reciprocity.
Its disengagement from the ICSID-centered
order is not a rejection of law, but a demand
for its repoliticization—one grounded
in postcolonial development, juridical
pluralism, and democratic legitimacy.

B. MAaraysia

Malaysia’s investment law posture
reflects a mode of calibrated pragmatism:
outwardly liberal, institutionally cautious,
and increasingly attuned to the risks of
juridical overreach. For decades, Malaysia
adopted the conventional logic of ISDS,
signing a wide array of BITs and positioning
itself as a rules-based jurisdiction for capital
inflows.” Yet this legal architecture, though
ostensibly depoliticized, has produced a series
of frictions—between juridical formalism
and domestic sovereignty, between economic
openness and regulatory discretion—that
have led to a strategic softening of Malaysia’s
engagement with the traditional ISDS
regime.

1. Early Treaty Practice and Institutional
Alignment

As an early adopter of the ICSID
Convention (ratified in 1966), Malaysia
rapidly developed a dense network of BITs—
over seventy by the early 2000s.°° These
treaties, largely modeled on Global North

templates, offered expansive protections and
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minimal conditionality. With broad FET
clauses, unqualified MFN provisions, and
automatic access to ISDS, Malaysia appeared
to affirm the orthodox model of investment

liberalization.!

Yet this doctrinal alignment belied
domestic ambivalence. Malaysia’s early
embrace of arbitration mechanisms coexisted
uneasily with a political economy premised
on state-led development, preferential
policies (such as the Bumiputera program),
and strategic state-owned enterprises.®
The coexistence of formal openness and
substantive state control rendered Malaysia’s
legal commitments prone to contestation—
especially when international tribunals
interpreted treaty provisions without regard
to their socio-political context.

2. Disputes and Doctrinal Reassessment

'The case of Malaysian Historical Salvors
v. Malaysia illustrates the tensions inherent
in ISDS for a middle-income, developmental
state.®® In this ICSID arbitration, the
tribunal initially upheld jurisdiction over
a maritime salvage contract, only for the
award to be annulled on grounds that the
activity did not meet the objective criteria
of “investment” under Article 25 of the
ICSID Convention.®* Although Malaysia
ultimately prevailed, the case exemplified the
indeterminacy of key legal thresholds and
the potential for jurisdictional overreach in
arbitrator interpretation. It also highlighted
the asymmetry in arbitral tribunals’ capacity
to impose financial and reputational burdens
irrespective of merit.

Although Malaysia has avoided the
volume of ISDS cases faced by other
ASEAN members, confidential UNCITRAL
arbitrations—such as Matai Ventures LLC v.

Malaysia—reportedly concerning regulatory

measures in the real-estate and energy
sectors, have raised additional concerns
about transparency and the legitimacy of
treaty arbitration.® These disputes catalyzed
a quiet shift in Malaysia’s treaty-making
practice: a movement toward legal specificity,
interpretive restraint, and greater policy-

space preservation.

“In both CPTPP and RCER, Malaysia
has embraced legal ambiguity as a
defensive strategy—holding open the
possibility of investor recourse while
constructing procedural bottlenecks

that insulate domestic regulation.”

3. Treaty Modernization Through

Multilateralism

Rather than initiating a wholesale
termination of existing BITs, Malaysia
has pursued reform through multilateral
agreements—most notably the CPTPP
and RCEP. These instruments reflect a
subtler form of sovereignty reclamation:
narrowing FET clauses, excluding MFN-
based expansion of procedural rights, and
including state interpretation clauses to

constrain arbitral discretion.®®

The CPTPD, for example, allows state
parties to issue binding joint interpretations
of treaty provisions—an innovation designed
to reinsert state agency into the interpretive
process.”’” More dramatically, Malaysia’s
late-stage opposition to ISDS during the
RCEP negotiations is now widely credited
with the agreement’s omission of investor-
state arbitration: as Marie Wilke and
others have shown, Malaysia’s shift gave
political cover to other parties—Australia,
Indonesia, India (during its participation),

New Zealand, Thailand—and effectively

converted RCEP into an investment chapter
without ISDS, displacing the matter into a
future work program and into state-to-state
mechanisms.?® In both CPTPP and RCEP,
Malaysia has embraced legal ambiguity
as a defensive strategy—holding open
the possibility of investor recourse while
constructing procedural bottlenecks that
insulate domestic regulation. This embrace of
“bounded flexibility” reflects the insight that
sovereignty in international law is no longer
exercised through legal closure, but through
interpretive friction®—strategic ambiguity

deployed to defend political discretion.

4. Domestic Legal Infrastructure and

Regional Forums

Malaysia has also invested in domestic
and regional arbitration infrastructure.
The reconstitution of the Kuala Lumpur
Regional Centre for Arbitration as the Asian
International Arbitration Centre (AIAC)
signaled an effort to localize expertise and
recenter investment dispute resolution in
the region.”” The ATAC’s alignment with
UNCITRAL rules and the growing use of its
facilities for commercial and investor-related
disputes suggest a reterritorialization of legal
authority.

Domestically, specialized commercial
courts, judicial training programs, and
reform of arbitration laws have strengthened
Malaysia’s legal credibility.”! These reforms
form part of a broader strategy of legal
embeddedness: rather than rejecting
investment law, Malaysia is seeking to
domesticate it—to bring transnational
disputes into the orbit of national oversight.
Malaysia’s engagement thus exemplifies a
quiet politics of recalibration: not through

rupture, but through reinterpretation.

CURrRRENTS 27.1 2026




c. ViErnam

Vietnam’s engagement with
international investment law exemplifies a
kind of structural ambivalence—a posture
shaped by its historical transition from
centralized planning to market socialism, its
economic reliance on FDI, and its ideological

commitment to regulatory sovereignty.
1. Treaty Proliferation and Strategic
Accession

Vietnam ratified the ICSID Convention
in 1994 during a period of accelerated
economic reform (D8i M), seeking to bolster
investor confidence while repositioning itself
within the global economic order.”? In
the following decade, it signed over sixty
BITs, often modeled on Western treaty
templates, granting broad protections such
as FET, MFEN, and full ISDS access.”® These
agreements reflected a legal mimeticism
common among post-socialist states—an
attempt to signal openness and adherence
to global norms without the institutional
infrastructure to manage their juridical
implications.”

Yet the substantive asymmetry of these
treaties soon became apparent. Provisions
were often drafted with little domestic input
or review, leading to the externalization of
public-law decisions to foreign tribunals.
Investment arbitration thus emerged not as
a neutral adjudicatory mechanism, but as a
potential veto point on sovereign regulation.
2. Arbitration Experience and Regulatory
Repositioning

Vietnam’s experience in Trinh Vinh
Binh v. Vietnam, a high-profile UNCITRAL
arbitration involving claims of expropriation
and due process violations by a Dutch-

Vietnamese investor, served as a critical

inflection point.”” Although the case
concluded in a confidential settlement
reportedly exceeding USD 45 million, it
triggered widespread concern about the
state’s exposure to financial liability and

reputational risk.”®

Subsequent disputes—such as DialAsie
SAS v. Vietnam, a UNCITRAL arbitration
administered by the Permanent Court of
Arbitration concerning a French investor’s
dialysis clinic—further highlighted the
risks of treaty overreach into sensitive
regulatory domains.”” These cases revealed
the vulnerability of domestic governance
structures to investor pressure and catalyzed
an internal policy shift: away from deference
and toward doctrinal recalibration.

3. Treaty Modernization and Normative
Realignment

Vietnam’s new generation of investment
treaties reflects a more cautious and calibrated
approach. The EU-Vietnam Investment
Protection Agreement (EVIPA), signed
in 2019 and pending ratification as of
2025, introduces a standing investment
tribunal, an appellate mechanism, and
strict transparency provisions.”® Similarly,
Vietnam’s commitments under the CPTPP
and RCEP introduce procedural safeguards,
interpretive limitations, and development-
oriented preambular language.”

These agreements restricc MFN clause
expansion, narrow the scope of FET, and
reaffirm the state’s right to regulate for
public interest. Vietnam’s treaty language
has thus evolved from juridical deference
to legal defensiveness—from universalism
to contextualism. This is not a rejection of
investment law, but a reappropriation of

its terms: a juridical refusal to subordinate

development to abstraction.

4. Domestic Arbitration and Legal

Institutionalization

Parallel to treaty reform, Vietnam
has invested in building domestic dispute
resolution capacity. The Vietnam International
Arbitration Centre (VIAC) has become a
leading regional arbitral body, adopting
UNCITRAL-aligned rules and expanding its
docket to include investor-related claims.®
The 2015 Law on Commercial Arbitration
and its subsequent refinements have
strengthened the procedural credibility of
arbitration within the national legal system.
Vietnamese courts have also expanded
their role in commercial adjudication, with
judges receiving training in international
economic law.®! These developments reflect
a turn toward what Humphreys might call
“legal re-embedding”: an effort to reclaim
the authority of domestic institutions over
transnational capital disputes.

D. PHILIPPINES

The Philippines occupies a paradoxical
position within the architecture of
international investment law. As one
of the earliest ASEAN adopters of the
ICSID Convention (1978),% and an active
negotiator of BITs, it projected an image
of juridical modernity and openness to
capital flows. Yet its engagement with ISDS
has repeatedly exposed the fragility of that
posture—revealing how the legal formalism
of investment arbitration can collide with
institutional weakness, developmental policy,
and the politicized character of regulatory

authority.
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1. Treaty Formation and Developmental

Tensions

Through the 1980s and 1990s, the
Philippines signed over thirty BITs, many
drafted in the familiar idiom of liberal
investment protection: expansive FET
clauses, unqualified MFN provisions, and
investor access to ICSID or UNCITRAL
arbitration.® These instruments were rarely
subject to democratic debate or inter-
agency scrutiny, and often ran parallel
to constitutional restrictions on foreign
ownership and the archipelagic logic of
decentralization.® As such, they introduced a
set of legal commitments whose institutional
and developmental implications were neither
fully internalized nor strategically harnessed.

This disjunction was compounded by
reliance on public—private partnerships in
critical infrastructure and utilities, sectors
where disputes over regulatory change or
contract enforcement frequently triggered
ISDS claims. The state’s dual role—as
economic manager and legal subject—was
rendered precarious in the face of investor
claims framed in ostensibly apolitical legal

terms.

2. Jurisprudential Exposure and Doctrinal
Vulnerabiliry

‘The Fraport AG v. Philippines arbitrations
serve as defining episodes in the country’s
ISDS history.® At issue was Fraport’s
investment in a terminal at Manila’s Ninoy
Aquino International Airport, allegedly made
in contravention of Philippine laws limiting
foreign equity. The first ICSID tribunal

dismissed the claim for lack of jurisdiction;

the case was annulled and re-filed, with
a second tribunal ultimately rejecting
Fraport’s claims on the merits.*® Although
the Philippines eventually prevailed, the
dispute was protracted, costly, and politically
charged. It highlighted the structural bias
of ISDS mechanisms that allow foreign
investors to test sovereign regulation against
ambiguous standards while denying host

states reciprocal leverage or institutional

parity.

“By embedding safeguards into treaty
text and participating in multilateral
reform, the Philippines is attempting
to reconcile capital mobility with
democratic regulation—not by
rejecting investment law, but by

reshaping its normative foundations.”

Subsequent disputes—including the
reportedly confidential Chevron v. Philippines
arbitration concerning energy-sector
regulation—have reinforced these concerns.”
The opacity of proceedings, coupled with
fiscal risks and policy chill, has prompted
renewed debate about the legitimacy and
utility of investor-state arbitration.

3. Treaty Reform and Regional Realignment

In response, the Philippines has
undertaken a quiet transformation of
its investment treaty practice. Recent
instruments—negotiated through regional
platforms such as the ACIA, the CPTPP,
and the RCEP—reflect more nuanced treaty
language: narrowing FET, conditioning
MEFN, and explicitly preserving the state’s
right to regulate.®® The Philippines has also
supported procedural innovations under
UNCITRAL Working Group I1I, including

appellate review mechanisms and code-of-

conduct provisions for arbitrators.®

This reformist turn signals a shift from
juridical submission to strategic recalibration.
By embedding safeguards into treaty text
and participating in multilateral reform, the
Philippines is attempting to reconcile capital
mobility with democratic regulation—not by
rejecting investment law, but by reshaping its
normative foundations.
4. Domestic Infrastructure and Legal
Modernization

Institutionally, the Philippines has
invested in strengthening its commercial
judiciary, revamping rules on foreign
arbitral award enforcement, and expanding
the capacity of the Philippine Dispute
Resolution Center (PDRCI).”° The creation
of commercial courts, coupled with
judicial training in international economic
law, reflects a broader agenda of legal
modernization aimed at reasserting domestic
competence over transnational disputes.

Yet challenges remain. The
constitutional framework—particularly
its nationalist economic provisions—and
the fragmentation of regulatory authority
across local government units complicate
uniform application of investment law.
Public skepticism toward foreign corporate
influence, rooted in colonial and authoritarian
legacies, complicates any uncritical embrace
of ISDS. The Philippines’ approach must be
read not merely as technocratic adjustment,
but as a layered struggle over legal sovereignty,
policy space, and the postcolonial state’s place
in global economic ordering.

E. SINGAPORE: THE HoLDOUT

Singapore is the case ASEAN cannot
quite assimilate. Its treaty practice, its public

diplomacy, and its strategic self-conception
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remain anchored in the Washington-
Consensus logic the rest of the region has
been backing away from. Where Indonesia
has rebuilt its model BIT, where Malaysia
has helped neutralize ISDS in RCEP, where
Vietnam has accepted a standing investment
tribunal in EVIPA, and where the Philippines
has folded its treaty reform into ACIA
and CPTPP, Singapore has continued to
negotiate and ratify some of the deepest, most
investor-protective instruments in Asia.”!
This posture is neither neutral nor inevitable.
It is a substantive normative position. And
it is increasingly difficult to reconcile with
the regional institutional project this Article
has described.
1. The Treaty Architecture: Depth, Breadth,
and Orthodoxy

Singapore is party to the ICSID
Convention and to a dense network of
BITs and FTA investment chapters that,
almost without exception, contain ICSID-
and UNCITRAL-anchored ISDS clauses,
expansive FET and indirect expropriation
language, and minimal procedural filters.”
Its FTAs with the United States, Australia,
China, India, Japan, Korea, and the EFTA
states, and its participation in the CPTPR,
reproduce the orthodox template: pre-dispute
consent to arbitration, MFN provisions, and
full enforcement of awards. The 2018 EU-
Singapore Investment Protection Agreement
(EUSIPA) is the partial exception, having
migrated to the EU’s standing-tribunal
Investment Court System, but Singapore
accepted that design only as the price of EU
access; in agreements where Singapore has
had drafting leverage, the model has been
ICSID-style ad hoc arbitration without an

appellate layer.”

Singapore’s domestic infrastructure
reinforces the orthodoxy. The Singapore
International Arbitration Centre (SIAC)
markets itself as a neutral seat for investor-
state cases; the Singapore International
Mediation Centre (SIMC) and the Singapore
Convention on Mediation seek to extend
Singapore’s institutional position from
commercial to investor-state dispute
resolution. These are valuable contributions.
But it is precisely because Singapore’s
institutional capacity in this area is so well
developed that its substantive positions
on treaty design—broad ISDS, ICSID-
anchored, lightly filtered—carry weight, and
weigh against the pluralism the rest of the
region has begun to assert.

2. RCEP, ACIA, and the Politics of
Resistance

Singapore’s posture is most visible at
the regional level. In the RCEP negotiations,
Singapore consistently supported the
inclusion of ISDS, only to be overruled by
a coalition led, conspicuously, by Malaysia.
The eventual omission of investor-state
arbitration from RCEP—displacing the
issue into a future “work program”—was a
defeat for Singapore’s preferred design and a
victory for the regional pluralism embodied
in ACIA.” In ACIA itself, Singapore
was among the negotiating parties least
enthusiastic about the procedural filters—six-
month consultation, optional exhaustion of
local remedies, and ASEAN’s EDSM as an
alternative forum—that the broader bloc
insisted upon.”

Singapore’s resistance is often defended
in pragmatic terms. As ASEAN’s largest
outbound capital exporter, Singapore’s firms
benefit—so the argument goes—from robust

treaty protection abroad. Its sovereign wealth

funds, its banks, and its trading companies
invest heavily across Asia and beyond, and
they expect that, if expropriation or denial
of justice occurs, ICSID-style arbitration will
be available. There is some force to this. But
the argument proves less than its proponents

need it to prove.
3. The Holdout Posture’s Tensions

Three problems undermine the
pragmatic case for Singapore’s continued
fidelity to ICSID/UNCITRAL orthodoxy.
First, the empirical premise has eroded.
The leading econometric work on the
relationship between BITs and FDI finds,
at best, modest and conditional effects, and
recent studies indicate that BITs are far less
salient to corporate boardroom decisions
than political risk insurance, multilateral
development bank financing, and project-
specific guarantees.” If Singaporean firms are
choosing where to invest, treaty protection
is one factor among many—and not, on the

available evidence, a decisive one.

Second, Singapore’s own firms are
increasingly defendants, not just potential
claimants, in disputes shaped by the
global investment regime. The Sanum
Investments v. Lao PDR arbitrations, seated
in Singapore and administered by the PCA
under the China—Laos BIT, illustrate the
awkwardness: a Macao-incorporated, Dutch-
controlled investor used the global ISDS
architecture to sue a Singapore neighbor, and
Singapore’s courts ended up adjudicating the
jurisdictional shape of the China—Laos BIT
under the customary international law of
state succession.” In a world of multi-layered
corporate vehicles and treaty-shopping
incentives, Singaporean public funds and
SOEs may find themselves on the wrong

end of awards built on the very doctrines—
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broad nationality, expansive FET, indirect
expropriation—that Singaporean treaty
practice has helped to entrench.

Third, the normative cost of Singapore’s
posture is high and rising. Within ASEAN,
Singapore’s resistance complicates the
bloc’s collective bargaining position in
UNCITRAL Working Group III and in
negotiations with extra-regional partners. It
signals to outside negotiating partners that
ASEAN is not, in fact, of a single mind, and
licenses extraregional pressure on Indonesia,
Malaysia, Vietnam, and the Philippines to
soften their reformist instincts. Singapore’s
fidelity to the Washington Consensus is
therefore not merely a domestic preference;
it is a region-wide externality.

4. Reading Singapore’s Resistance

It is tempting to characterize Singapore’s
posture as cosmopolitan sophistication—an
embrace of the rule-of-law cosmopolitan
order against parochial nationalism. The
characterization fits poorly. The Washington
Consensus to which Singapore remains
tethered is a particular ideological package,
and one whose intellectual confidence has
been eroded by, among other things, the
1997 Asian Financial Crisis, the legitimacy
crisis of ISDS, and the very Global South
pluralism that ASEAN’s regional turn
embodies.”® To remain loyal to that package
while the regional architecture moves
elsewhere is not pragmatism; it is nostalgia,
and an expensive one.

The remainder of this Article takes
Singapore’s resistance seriously, but not as a
settled feature of the regional landscape. Part
VIII surveys the alternative dispute settlement
models that ASEAN is already, in its various
ways, deploying—and that Singapore itself

has substantial expertise in. Part IX argues

that the most productive alternative to
ICSID-style ISDS is not another courtroom
but political risk insurance, and that the case
for PRI is in some ways strongest where, as
in Singapore’s case, the state in question is a

large outbound investor.

VI. INTERNATIONAL LEGAL
ScHorLArRsHIP ON ASEAN’s
DI1VERGENCE

ASEANs recalibration of its engagement
with ISDS has not gone unnoticed by
scholars of international law, political
economy, and global governance. Once
interpreted through the narrow lens of treaty
practice or regional integration, ASEAN’s
legal trajectory is increasingly situated within
abroader constellation of structural critique:
as a deliberate juridical dissensus from the
dominant investment law regime, and as
a site for norm innovation grounded in
sovereignty, development, and postcolonial
legal pluralism.”

A. From FormarismM 70 RESISTANCE:
REFRAMING THE LEGAL TURN

Where early international legal literature
often treated BIT proliferation as a measure
of state commitment to the rule of law
or investor confidence, recent scholarship
has interrogated this assumption. Critical
theorists such as Sornarajah, Van Harten,
and Pahuja argue that ISDS embeds a
regime of legal subordination—translating
investor expectations into enforceable norms
while displacing the political character of
economic regulation.'” ASEAN’s divergence
is thus not merely a reaction to procedural
inconvenience, but a juridical assertion of

normative autonomy.

In this vein, ASEAN’s post-2010 treaty
revisions—narrower FET clauses, reduced
MEN scope, interpretive authority for
states—are read not as institutional lag or
underdevelopment, but as strategic moves
to reconfigure the locus of legal authority.'”!
The reframing of ASEAN as a normative
actor, rather than a passive recipient of
legal transplants, reflects a deeper shift in
international legal method: from diffusion

to contestation, from isomorphism to

pluralism.

“More recent interventions from
comparative international law have
interpreted ASEAN's trajectory as a
site of legal pluralism—uwhere shared
principles emerge through negotiation

rather than prescription.”

B. LEGAL PLURALISM AND REGIONAL
SOVEREIGNTY

Scholars like Diane Desierto and Julien
Chaisse have emphasized ASEAN’s unique
form of “development-sensitive regionalism™:
one that aligns investment law with economic
planning, social equity, and institutional
capacity.'® This view challenges the unilinear
narrative that legal harmonization must
entail convergence with Global North
standards. ASEAN’s model—characterized
by soft law, procedural flexibility, and
consultative mechanisms—foregrounds
sovereignty as institutional resilience rather
than nationalistic closure.

More recent interventions from
comparative international law have
interpreted ASEAN'’s trajectory as a site of
legal pluralism—where shared principles
emerge through negotiation rather than

prescription.'® This pluralism, far from
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diluting legal coherence, injects interpretive
friction that unsettles the epistemic authority
of ICSID/UNCITRAL jurisprudence
and opens space for alternative normative
imaginaries.

C. JURIDICAL POLITICS AND STRUCTURAL
HETERODOXY

More recent scholarship has deepened
this critique by situating ASEAN’s approach
within global structural asymmetries. Ntina
Tzouvala, Surabhi Ranganathan, and David
Schneiderman argue that the legal ordering
of foreign investment is embedded in
global capitalist hierarchies, where formal
equality between states conceals profound
inequalities in bargaining power, legal

104 Iﬂ

expertise, and enforcement capacity.
such readings, ASEAN’s recalibration of
treaty commitments and dispute forums is a
form of legal resistance—a refusal to perform
compliance within a regime architected for
transnational capital.

Notably, ASEAN’s divergence is not
framed in isolation but in alighment with a
growing Global South consensus. UNCTAD,
UNCITRAL Working Group III, and the
rise of regional courts and codes of conduct
all reflect a global jurisprudential moment
in which formerly peripheral legal models
are repositioned as normative templates.'%
D. TowarRD NORMATIVE INNOVATION:
Law as PosSIBILITY

More constructively, ASEAN is also
viewed as a space of norm entrepreneurship.
Its engagement with sustainable development,
corporate social responsibility, and
procedural innovation is cited as evidence
that legal pluralism need not entail normative
relativism.!®® ASEAN’s recalibration is

thus not a retreat, but a proposition—a

pluralist legal order in which treaty law can
be developmentally embedded, regionally
rooted, and globally relevant.!” Read
collectively, this literature reframes ASEAN
not as lagging, but leading: a regional
formation that confronts the structural
exclusions of investment law and reclaims
legal agency through institutional pluralism,

juridical strategy, and normative resistance.'%

VII. BEyoND DOCTRINE

'The evolving posture of ASEAN toward
international investment law cannot be
fully understood through doctrinal analysis
alone. It must be situated within the broader
landscape of global legal ordering—where
interpretation, institutional practice, and
political economy intersect to produce what
Ingo Venzke has termed the “authority of
law without force.”'” ASEAN’s divergence
from traditional ISDS frameworks
is not simply a matter of institutional
design or developmental preference. It
is a jurisprudential intervention—an act
of meaning-making within a contested
normative field—whose significance lies as
much in its discursive posture as in its treaty
clauses.

A. INVESTMENT LAw AS A REGIME OF
INTERPRETATION

Traditional international investment
law presents itself as neutral, technical,
and rule-bound. But, as Venzke argues,
the meaning of legal texts is not fixed
ex ante; it is continuously constituted
through interpretive practices that reflect
institutional position, historical contingency,
and discursive authority.! ICSID tribunals

have long interpreted standards such as “fair

and equitable treatment” or “legitimate
expectations” in ways that crystallize the
priorities of capital and constrain the
discretion of regulatory authorities. These
interpretations do not simply reflect law—
they constitute it.

ASEAN’s divergence from these
regimes, and its embrace of more calibrated
treaty language, represents a refusal of
this interpretive hegemony. By narrowing
the scope of FET, excluding expansive
MEN interpretations, and embedding
joint interpretive statements into treaties,
ASEAN is not merely “clarifying” law—it is
contesting the institutional monopoly over

legal meaning.

“Legal instruments such as BITs
and ISDS clauses have functioned
not merely as risk mitigation tools,
but as juridical scaffolding for a
global economy that privileges capital

mobility over democratic regulation.”

B. LEGAL Form As PoLiTicaL PrRoJECT

From Humphreys' perspective, this
move must be read in structural terms:
ASEAN states are not only interpreting law
differently—they are resisting the global
economic order that investment law has
helped construct.''! Legal instruments such
as BITs and ISDS clauses have functioned
not merely as risk mitigation tools, but as
juridical scaffolding for a global economy that
privileges capital mobility over democratic
regulation. ASEAN’s reconfiguration
becomes, in this light, a political project: an
effort to re-embed law in the institutions,

economies, and priorities of the state.
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Anthony Anghie’s postcolonial reading
of international law reinforces this structural
critique. For Anghie, the universality of
investment law replicates colonial-era
logics of control under the guise of legal
formalism.!> ASEAN’s retreat from blanket
ISDS commitments functions as a resistance
to the epistemic violence of legal mimicry,
challenging the idea that legitimacy is found
only in institutional convergence with
Global North norms. Lee Jones, in turn,
frames ASEAN’s approach as an extension
of its long-standing commitment to “non-

>

interference sovereignty,” an ideological
orientation that, while often criticized,
also serves as a protective principle against
external legal imposition.'*?

C. THE AUTHORITY TO SPEAK NORMS

Both Venzke and Humphreys are
concerned with the question of who speaks
law, and with what authority.""* In global
investment law, the authority to interpret
has long resided with arbitral tribunals
composed largely of actors socialized into
investor-friendly epistemic communities.
This interpretive monopoly has produced a
body of jurisprudence whose normative tilt
is not incidental but systemic.

ASEAN’s turn toward interpretive
sovereignty—expressed in clauses
granting states the power to issue binding
interpretations, the use of regional
tribunals, and efforts to limit investor
claims procedurally—reflects a reallocation
of discursive power. Diane Desierto, writing
from within the region, argues that ASEAN’s
legal regime must be understood as public
law in form and in function—a legal order
that foregrounds social objectives, economic

rights, and institutional accountability.!”®

D. CONTESTING THE UNIVERSALITY OF
Law

What emerges from this interdisciplinary
vantage is a different conception of law—
not as a neutral arbiter, but as a site of
contestation, production, and authority.
ASEAN’s divergence shows that law’s
universality is neither natural nor inevitable;
it is constructed through processes of
interpretation, institutional practice, and

resistance.'!'°

By refusing juridical mimicry
and insisting on regional legal pluralism,
ASEAN introduces a normative dissonance

into the international legal order.

This dissonance is productive. Julien
Chaisse notes that ASEAN’s heterodox treaty
practices—combined with its domestic
institutional innovations—are creating
new templates for “sustainable investment
protection,” where ethics, sovereignty, and
procedural flexibility co-exist.'” Simon
Chesterman’s work on institutional design
reminds us that regional legal orders are not
derivative but generative.!'® ASEAN’s path—
layered, pluralist, ambivalent—offers not
only critique, but construction. Its resistance
is also proposition: an insistence that legal

meaning can be shaped from below.

VIII. ALTERNATIVE DISPUTE
SETTLEMENT MODELS

The conventional debate has framed
ISDS reform as a binary: keep the present
system, or replace it with the EU’s Investment
Court System. The reality is that the bench
of available alternatives is much wider,
and ASEAN—as the case studies above
show—is already deploying several of
them in combination. This Part canvasses

the principal alternatives, briefly assesses

each, and shows how ASEAN’s regional
architecture already operates as a layered,
multi-instrument response. Part IX then
argues that the most promising alternative is
one that has been comparatively neglected:
political risk insurance.

A. A MurtiATERAL INVESTMENT COURT
(UNCITRAL WorkinG Groupr III)

The most institutionally ambitious
alternative is a permanent, treaty-based
multilateral investment court (MIC),
which has been the focus of UNCITRAL
Working Group III's work since 2017. The
MIC would replace ad hoc tribunals with
tenured judges, introduce horizontal stare
decisis, and add an appellate mechanism.
The European Union has been the most
consistent proponent, and the EU’s bilateral
Investment Court System—now in EUSIPA,
EVIPA, CETA, and elsewhere—is an explicit
precursor.'’” The MIC addresses several
of ISDS’s structural pathologies—party-
appointment incentives, jurisprudential
incoherence, lack of error-correction—but
it does so without revisiting the underlying
allocation of risk between investors and
states. As Howse has argued, the MIC’s
design choices, however well-intentioned,
leave investor-state arbitration’s defining
feature in place: the privatization of public-

law disputes.'?

B. STATE-TO-STATE DISPUTE
SETTLEMENT

A second alternative is to return to the
state-to-state model that prevailed before
the rise of investor-state arbitration. RCEP’s
investment chapter is the leading recent
example: it omits ISDS and channels disputes
into state-to-state mechanisms, with a “work
program” left for future negotiation.'?!

State-to-state dispute settlement has the
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virtues of restoring diplomatic filtering,
ensuring that only meritorious or politically
significant disputes are pursued, and aligning
enforcement with reciprocal interests.
Its principal limitation is the espousal
problem: investors have no direct claim and
depend on home-state political will, which
can be uneven and politicized. ASEAN’s
experience—particularly the EDSM’s
reliance on consultation and good offices—
suggests that state-to-state mechanisms are
most effective when paired with mediation
infrastructure rather than treated as a stand-

alone substitute.

¢. MEDIATION, CONCILIATION, AND
DispuTtE PREVENTION

‘The third alternative is the cluster of non-
adjudicatory mechanisms: mediation under
the Singapore Convention on Mediation
(2019); ICSID’s revised Mediation Rules
(2022); the IBA Rules on Investor-State
Mediation; investor-state ombuds offices
and dispute-prevention mechanisms; and
structured early-warning systems.'** ASEAN
is unusually well-positioned in this domain.
ACIAs six-month consultation period, the
EDSM’s emphasis on good offices, and
Singapore’s institutional infrastructure (SIAC,
SIMC) together compose a mediation-first
architecture that, in principle, can resolve a
substantial majority of disputes without ever
reaching arbitration. The challenge is uptake:
investors retain a structural preference for
binding adjudication, and mediation works
best when paired with credible default
mechanisms—whether arbitration, state-
to-state dispute settlement, or, as Part IX

argues, insurance.

D. DoMESsTIC COURTS AND EXHAUSTION
or Locar REMEDIES

The fourth alternative is the most
jurisprudentially venerable: requiring
investors to exhaust local remedies, with
international recourse available only if the
domestic courts fail. This is the customary
international law default in the law of
diplomatic protection, and was abandoned in
the bulk of modern BITs. Reintroducing it—
through optional or mandatory exhaustion
clauses, fork-in-the-road provisions, or
“no U-turn” clauses—relocates first-order
adjudication to the host state, where it
arguably belongs.'? Indonesia’s model
BIT moves in this direction. The principal
limitation is well known: in states with
weak or politically captured judiciaries,
the exhaustion requirement converts to a
bar on recovery. The doctrinal answer—an
“obvious futility” exception—is workable
but reintroduces the indeterminacy the
requirement was meant to dispel.

E. JoINT INTERPRETIVE COMMITTEES
AND TREATY-BASED CONSTRAINT

A fifth alternative is to leave ISDS in
place but constrain it through treaty-based
interpretive mechanisms: joint commissions
empowered to issue binding interpretations,
narrowed FET and indirect expropriation
language, MFN exclusions, security
exceptions, and legitimate-expectation
carve-outs. The CPTPP and the U.S. 2012
Model BIT illustrate the technique.'* This
is the path of least disruption and perhaps
the most politically realistic, but it leaves
the underlying allocation of risk between

investors and states unchanged.

F. HOME-STATE ESPOUSAL AND
Dirromaric PROTECTION

A sixth alternative is the pre-Washington
Consensus default: home-state espousal under
the customary law of diplomatic protection.
This option has obvious limitations—it is
discretionary, politicized, and asymmetric in
favor of powerful home states—but it has the
often-overlooked advantage of internalizing
the political cost of pursuing claims to the
home state, which can act as a filter against
speculative or merits-poor litigation.
G. CONTRACT-BASED ARBITRATION AND
S14BILIZATION CLAUSES

A seventh alternative is to remove
the dispute from the treaty layer entirely
and embed arbitration commitments
in concession or investment contracts,
with stabilization clauses, governing-law
provisions, and choice of forum negotiated
bilaterally. This approach—long the default
in extractive industries—allocates risk
through pricing rather than through treaty
commitments, and is consistent with PRI
logic to which Part IX turns.

H. SYYVTHESIZING THE MENU: T OWARD
A Laverep ASEAN ARCHITECTURE

These alternatives are not mutually
exclusive. ASEAN’s most distinctive
contribution is in fact the layered
combination of several—mediation as
default, exhaustion of local remedies as filter,
state-to-state dispute settlement as backstop,
joint interpretive committees as ongoing
constraint, and limited residual ISDS as last
resort. ‘The remaining question is whether
that layered architecture can be improved by
adding a further institutional layer that prices

political risk ex ante rather than litigating
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it ex post. That is the case for political risk

insurance.

IX. FroM ADJUDICATION TO
InsuraNcCE: THE CaAse FOR PRI

Robert Howse has made the most
arresting observation in the recent literature
on ISDS reform: the institution that actually
does what ISDS purports to do—price
political risk and allocate it between states
and investors—is not a courtroom at all, but
an insurance market.'” Wolfgang Alschner
has recently elaborated the same intuition:
in 2023, public and private political-risk
underwriters issued more than USD 41
billion in new investment cover; in the
same year, investor-state awards collected,
on a present-value basis, a small fraction
of that. Boards and credit committees rely
on PRI when they decide whether and
where to invest; treaties, by contrast, are
largely invisible at the point of decision.'
If the question is how to allocate political
risk associated with foreign investment,
the architecture is already there. ISDS is a
comparatively expensive, comparatively slow,

comparatively incoherent latecomer.

This Part develops the case that
political risk insurance—properly designed,
transparently priced, and coordinated through
the World Bank’s Multilateral Investment
Guarantee Agency (MIGA), through
national export-credit and development-
finance institutions, and through the private
Lloyd’s market—should complement and,
in important domains, replace ISDS as
ASEANs preferred mechanism for managing
political risk. The argument is not that ISDS
should be wholly abolished. It is that the
relationship between ISDS and PRI should

be inverted: PRI should be the default risk-
allocation mechanism, with ISDS retained as
a residual, last-resort option for a narrowly

specified set of cases.
A. WHar PRI Doks

PRI is a familiar, if under-theorized,
instrument. It indemnifies investors against a
defined list of political risks—expropriation,
transfer restrictions, war and civil disturbance,
breach of contract, and, in newer policies,
regulatory and licensing risks—in exchange
for a premium reflecting the underwriter’s
assessment of country and project risk.'* It
is provided by MIGA at the multilateral level,
by national agencies (the U.S. Development
Finance Corporation, the U.K.’s UK Export
Finance, Germany’s Euler Hermes, Japan’s
NEXI, China’s Sinosure, and Singapore’s
own export-credit instruments at Enterprise
Singapore), and by private underwriters. It
has existed alongside ISDS for decades; what
is new is the willingness of scholars to see

it not as a complement but as a substitute.

“PRI should be the default risk-
allocation mechanism, with ISDS
retained as a residual, last-resort
option for a narrowly specified set of

»
cases.

B. WHy PRI OurPERFORMS ISDS ON
SEVERAL MARGINS

PRI has at least five advantages over
ISDS, which together make a strong case for
inverting their relationship. First, PRI prices
risk; ISDS does not. Insurance premiums
force underwriters to assess country risk,
project risk, and the probability of regulatory
action with discipline; investors who face

higher premiums internalize the cost of

operating in higher-risk environments. ISDS,
by contrast, externalizes risk to host-state
taxpayers: investors gain access to enforceable
compensation without paying a premium,
and the cost of that protection is paid by the

public at the moment of award.'*

Second, PRI does not chill regulation.
The PRI underwriter pays the investor;
the host state’s regulatory autonomy is not
directly constrained. There is no equivalent
of the Tecmed | Occidental line of cases, no
doctrine of “indirect expropriation” deployed
to invalidate or compensate for ordinary
regulatory measures. PRI is therefore more
compatible with the developmental and
environmental regulation that ASEAN states
(Indonesia’s Omnibus Law debates being a
prominent example) are increasingly being
asked to undertake.

Third, PRI rests on contract, not on
adjudication; its disputes, when they arise, are
between investor and underwriter rather than
between investor and host state. The host
state may be a participant in subrogation, but
the underwriter is the principal counterparty.
This is a more appropriate alignment of
parties, and it eliminates many of the
transparency and legitimacy critiques that
have dogged ISDS.

Fourth, PRI is administratively faster,
comparatively cheaper, and structurally less
prone to outlier outcomes. Investor-state
arbitrations frequently run for five to ten
years and consume tens of millions of dollars
in legal and arbitral costs; PRI claims are
resolved in months and at a small fraction

of the cost.

Fifth, PRI sidesteps the corporate-
nationality and treaty-shopping pathologies
that have come to dominate the ISDS

literature. Under PRI, eligibility is governed
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by the policy contract, not by the rules of
treaty-shopping under multi-tiered corporate
structures. This addresses a problem that

ICSID has not been able to solve.'?

C. PRI Anp ASEAN: A StratEGIC FIT

PRI is also a particularly good fit for
the ASEAN regional project. Three reasons
stand out. First, ASEAN already has the
institutional bones. MIGA underwrites in
every ASEAN economy; ASEAN-based
national institutions (Sinosure where Chinese
investment is involved; NEXI where Japanese
investment is involved; Enterprise Singapore
for Singaporean investors abroad) are already
active; and SIAC, SIMC, and the AIAC
are well-positioned to administer the small
number of PRI-related disputes that escalate
to formal proceedings.

Second, PRI complements rather than
displaces the layered ASEAN architecture
described in Part VIII. Mediation remains the
default; exhaustion of local remedies channels
disputes to domestic courts; joint interpretive
committees discipline arbitrators; PRI
internalizes the residual risk that survives
those filters. ISDS is retained only as a last-
resort residual mechanism for cases of denial
of justice or systemic regulatory failure—the
cases in which the PRI policy has paid out
and the underwriter is pursuing subrogation
against the host state.

Third, PRI is responsive to a feature
of the ASEAN regional economy that the
ISDS-centric model handles poorly: ASEAN
states are simultaneously capital importers
and exporters. Singapore is an outbound
investor; so, increasingly, are Malaysia,
Thailand, Indonesia, and Vietnam. The PRI
architecture treats this symmetry naturally,

by underwriting outbound investment, while

ISDS, with its presumption that the host
state is the regulator and the investor the
foreigner, handles the symmetry awkwardly

at best.

D. WaaT PRI Cannor Do, AND THE
REesmpuar Rore or ISDS

PRI is not a panacea. There are at least
three categories of disputes for which PRI is
a poor fit and for which a residual ISDS-like
mechanism may remain necessary. First, PRI
typically does not cover all forms of regulatory
risk; novel or unanticipated regulatory
measures may fall outside the policy. Second,
PRI works best when the investor is willing
to pay a premium reflecting the true country
and project risk, and weakest when investors
believe (rightly or wrongly) that ISDS gives
them the same protection for free. Third, PRI
does not directly address denial-of-justice or
systemic-corruption claims, which arguably
belong in an adjudicatory forum.

The right response is not to retain
ISDS in its present form but to retain a
narrowly specified residual mechanism—
either a multilateral investment court of
the kind UNCITRAL Working Group
II is designing, or a state-to-state dispute
settlement procedure modeled on RCEP—
and to confine it to the cases for which PRI
is genuinely unsuited.

E. SINGAPORE’S STAKE IN THE PRI
ARGUMENT

The Article’s central provocation, in
light of the case study in Part V.E, is that
Singapore’s own strategic interests are better
served by the PRI-led architecture than by
the ICSID-led architecture it has continued
to defend. Singapore is a large outbound
investor; its firms benefit, on the margin,

from the deep PRI markets that would

emerge under a regional architecture that
treated PRI as the default. Singapore is also
a sophisticated mediation hub; the layered
ASEAN model is, in many ways, an extension
of Singapore’s own institutional comparative
advantage. The continuation of Washington-
Consensus orthodoxy in Singapore’s treaty
practice is therefore not just out of step with
the regional project; it is out of step with
Singapore’s own institutional strengths and
economic profile.

To say this is not to dismiss Singapore’s
concerns. Outbound investors do have
legitimate interests in predictable, enforceable
protection. The point is that those interests
are better served by a layered system in
which PRI does most of the work and ISDS
is a residual mechanism, than by a system
in which ISDS is the front line and PRI an
afterthought.

X. OuTLOOK AND CONCLUSIONS

ASEANs recalibration of its relationship
with international investment law is not
merely a regional inflection of a global
phenomenon—it is a forward-facing
proposition about the future shape of
legal authority, economic regulation, and
institutional legitimacy. In its pluralist
posture, interpretive caution, and sovereignty-
sensitive treaty practice, ASEAN offers a
living critique of the ISDS regime and,
more importantly, a glimpse of its possible
successors.

A. FRAGMENTATION AS FERTILITY: THE
END oF 4 SINGULAR MODEL

The global investment regime is

increasingly defined not by coherence,

but by contestation. The proliferation
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of competing treaty models—ASEAN’s
embedded regionalism, Brazil’s Cooperation
and Facilitation Investment Agreements,
India’s state-regulatory BITs, the EU’s
investment court proposal—marks a moment
of disaggregation in which no singular model
dominates.’® Far from signaling disorder,
this pluralism opens the discursive space for
differentiated legal orders that reflect diverse
developmental, historical, and institutional

contexts.

ASEAN’s contribution to this legal
plurality lies not in offering a new orthodoxy,
but in demonstrating that pluralism can be
coordinated without being assimilative. Its
treaty innovations, domestic reforms, and
institutional preferences—Ilayered mediation,
interpretive joint bodies, development-
sensitive clauses—show that fragmentation
need not paralyze lawmaking, but may

actually democratize it.'?!

B. REPOSITIONING THE ROLE OF THE
STarE

ASEANs approach suggests that states—
particularly in the Global South—are likely
to reclaim a more active role in shaping not
only treaty terms but interpretive outcomes.
From procedural thresholds and time-bound
mediation to binding interpretive guidance,
ASEAN’s recent instruments shift the balance
of authority away from arbitral tribunals
and back toward political institutions. This
represents not a regression to statism, but a
recalibration of legal legitimacy—anchoring
law’s authority not in abstraction, but in

deliberative sovereignty.'*

c. THE ETHICS OF REFORM: Law
BEYOND LEGALITY

Reform of investment law must be more
than a technocratic endeavor. It must be a

political project—one that reconnects legal

institutions to questions of social justice,
economic redistribution, and historical
accountability.'” Tzouvala’s warning against
reform that simply repackages imperial logics
in progressive language reminds us that reform
itself must be reflexive.'** ASEAN’s challenge
is thus not only to design better treaties,
but to embed law in political commitments
capable of confronting asymmetries of

wealth, expertise, and influence.

D. SINGAPORE, THE WASHINGTON
ConseNsUs, AND ASEAN’s OPEN
Furure

The future of ASEAN’s role in
international investment law remains open—
contingent on geopolitical shifts, regional
solidarity, and internal heterogeneity.
Some members may move toward greater
liberalization under trade-plus treaties; others
may fortify domestic courts, arbitral centers,
and PRI infrastructure as counterweights to
international tribunals. Singapore’s posture
will be decisive. If Singapore continues
to anchor itself to ICSID-style ISDS, the
regional project will advance more slowly
and less cleanly. If, by contrast, Singapore
comes to see that its institutional strengths—
mediation, arbitration administration,
sophisticated underwriting markets—are
better deployed in the service of a layered,
PRI-led architecture, the regional turn
this Article has described could mature
into a genuinely new model of investment
governance.

In this open future, ASEAN does not
offer a blueprint but a provocation: that
international investment law need not speak
in a singular voice; that sovereignty can be
exercised through legal form; that reform
must begin not with institutional design,

but with a critical interrogation of what law

is for, who it serves, and how its authority
is sustained. ASEAN’s divergence is neither
conservative nor radical. It is generative.
It opens a space for reimagining what
international law can be when it is authored
by those it binds, and when it is accountable
not only to investors, but to communities,

histories, and futures.
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“THE RiGHT TO REPAIR” IN THE UNITED STATES AND THE

EUrROPEAN UNION: A COMPARATIVE LEGAL STUDY

TRAN DAO VIET HUNG,

HOANG THI

DUNG AND HOANG THI

LOAN

1. INTRODUCTION

The right to repair—historically
concerned with the mechanical restoration of
physical goods—has entered a transformative
phase in the digital age. Products ranging
from consumer electronics and household
appliances to agricultural machinery and
medical devices now integrate complex
combinations of hardware, embedded
software, and data-driven functionalities.
This integration has altered the nature of
repair itself, requiring not only physical
access to components but also the legal
and technical means to bypass digital locks,
access diagnostic software, and interface
with proprietary systems.! Hence, the Right
to Repair is still relatively new, and there
remains a diversity of perspectives on how
it should be defined and conceptualized in
the digital age.

The term “Right to Repair” refers to
efforts aimed at granting consumers the legal
Right to Repair products rather than being
compelled to purchase replacements when
items become damaged or non-functional.?
This right not only requires that products be
repairable but also proposes various measures
to facilitate the repair process. Although the
movement originated partly from economic
concerns, it primarily seeks to promote
sustainability. Since 2012, the Right to
Repair has gained significant momentum

and has been increasingly disseminated
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to the public through organizations such
as The Repair Association or FIGIEFA,
predominantly in Western countries.’ The
Right to Repair is not merely a technical legal
battle; it is a vital component of global efforts
towards SDG 12: Responsible Consumption
and Production. By mandating product
longevity and repair access, these legal
interventions serve as critical policy tools
aimed at target 12.5 (substantially reducing
waste generation by prevention, reduction,

recycling, and reuse).

Currently, individual consumers have
several main options for repair services.
These include commercial repair, which is
carried out by the product manufacturer or
their authorized service networks, as well
as independent repair providers (i.e., local
professionals or repair shops). Additionally,
non-commercial repair options also exist,
such as Do-It-Yourself repairs and Do-It-
Together movement.* Individuals are often
constrained by their circumstances, whether
they should repair the items or replace the
product entirely. These constraints may
include the type of product, the degree of
desire or willingness to pursue a repair, and
access to available repair options at the time
the product fails.

In recent years, the “Right to Repair”
movement has gained significant global
momentum, challenging manufacturers’
control over product repair and maintenance.
This issue touches upon fundamental

debates concerning consumer rights,
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market competition, and environmental
sustainability. This study addresses a critical
gap in the existing literature by providing a
detailed comparative analysis of the legal and
policy approaches to “Right to Repair” in the
U.S. and the EU, highlighting the underlying
motivations that drive their distinct legal
frameworks. While the United States (U.S)
and the European Union (EU) have each
developed legal frameworks addressing
consumer rights, intellectual property, and
product safety, these frameworks were largely
designed in the pre-digital era.’ As a result,
significant gaps remain in how existing
laws reconcile the competing interests of
manufacturers, consumers, independent
repairers, and the environment in the
context of software-dependent products. In
the U.S federal statutes such as the Digital
Millennium Copyright Act can restrict lawful
repair activities, even when such repairs are
necessary for product functionality.® In the
EU, emerging legislative initiatives, including
the Directive on Common Rules Promoting
the Repair of Goods and complementary
measures under the Ecodesign Directive,
aim to address these challenges but face
complex implementation hurdles across
Member States.”While the United States
pursues the ‘Right to Repair’ through a
fragmented, competition-focused state-level
approach, the European Union is establishing
a comprehensive, top-down regulatory
framework anchored in sustainability and
the circular economy. This study argues
that this fundamental policy divergence
reflects differing philosophical approaches
to defining modern consumer rights and
significantly impacts the achievement
of Sustainable Development Goal 12

(Responsible Consumption and Production),

demonstrating that market-driven
interventions alone are insufficient to address

planned obsolescence.

“While the United States pursues
the ‘Right to Repair’ through a
fragmented, competition-focused
state-level approach, the European
Union is establishing a comprehensive,
top-down regulatory framework
anchored in sustainability and the

circular economy.”

2. LITERATURE REVIEW

2.1. PHILOSOPHICAL JUSTIFICATIONS
FOR THE RIGHT TO REPAIR

Locke’s doctrine of property rights,
articulated in Two Treatises on Government
(1690), grounds ownership in the state of
nature, where individuals exist freely, equally,
and under natural law.® Each person owns
their body and labor, and by “mixing” labor
with unowned natural resources, transforms
them into personal property. This labor-
mixing principle justifies ownership but is
limited by natural law: one may appropriate
only what can be used before spoilage,
ensuring equality and preventing excess.
Applied to the Right to Repair, ownership
extends beyond physical possession to include
the accumulated labor value embedded in a
product.” Repair constitutes a continuation
of labor-mixing—maintaining or enhancing
a product’s utility, even if not originally self-
made—thereby preventing waste, in line with
Locke’s limits on ownership. Economically,

the Right to Repair reduces consumer costs,

prolongs product life, counters planned

obsolescence, and maximizes use value.

Hegel’s theory of ownership links
property to self-freedom, arguing that
freedom must be externalized into the
objective world to exist as an idea.’® In
Outlines of the Philosophy of Right, he
identifies three elements of ownership:
physical possession, use, and transfer.!!
This progression—from material control
to active use and disposition—reflects
the dialectical development of freedom.
Renovating or repairing property exemplifies
the “objectification of the will,” transforming
subjective intent into objective reality
through labor.!? Private ownership also
confers social recognition as a free subject.'
Applied to the Right to Repair, Hegel’s
view holds that genuine ownership entails
the freedom to maintain, modify, and fully
use one’s property. Restrictions on repair
by manufacturers undermine this right,
reducing owners to mere licensees rather than
true proprietors.

From the aforementioned theories of
ownership, the research team believes that
the Right to Repair is necessary to protect
the legitimate interests of consumers today.
From both Locke’s and Hegel’s perspectives,
it is clear that the act of repair is an integral
part of true ownership. The fact that
manufacturers are blocking consumers’ access
to self-corrective methods is contrary to the
doctrines of ownership, especially those of

Locke and Hegel.

CURrRRENTS 27.1 2026




2.2. LEcaL Evorurion oF THE RiGHT
70 REPAIR IN THE UNITED STATES AND
THE EurorEAN UNION

(a) In the United States.

Although not expressly constitutional,
the Right to Repair can be grounded
in provisions of the U.S. Constitution,
particularly the First and Fourteenth
Amendments. The First Amendment protects
access to information, including repair
manuals, diagnostic tools, and parts, while
the Fourteenth Amendment prohibits
deprivation of property without due
process, encompassing the rights to use,
maintain, and preserve assets.'* Manufacturer
restrictions on repair diminish the utility
and value of property, rendering ownership
incomplete and dependent on third parties.
Constitutional rights, though not absolute,
are shielded from unreasonable interference,
with judicial oversight by the Supreme Court
and constitutional courts.

Implied rights in U.S. jurisprudence
are recognized when: (1) closely linked
to established constitutional rights; (2)
historically significant; and (3) essential to
contemporary liberty or justice.” The Right
to Repair satisfies these criteria, having
historical precedent in limiting corporate
monopolies and growing social importance
amid rapid technological obsolescence.
Federal case law may apply the rational basis

test to extend constitutional protections.

“In Europe, repair promotion is
implemented through both national

measures and EU-level policies.”

Two landmark cases illustrate this

trajectory. In Eastman Kodak Co. v. Image

Technical Services, Kodak’s policy of tying
parts to service and restricting ISO access to
components was held to potentially violate
the Sherman Antitrust Act by exploiting
market power and foreclosing competition.'®
In Federal Trade Commission (FTC) and
Plaintiff States v. Deere ¢& Company, Deere’s
software-controlled repair restrictions on
tractors allegedly monopolized repair markets,
prompting litigation under the Sherman Act
and leading to a 2023 Memorandum of
Understanding with the American Farm
Bureau Federation,'” though critics view this
as pre-empting stronger legislation.

The FTC has renewed enforcement
against monopolistic repair restrictions,
citing increased costs, e-waste, and delays.
President Biden’s Executive Order on
Promoting Competition in the American
Economy (2021) directed agencies to address
repair barriers. Legislative progress includes
New York’s 2022 electronics Right to
Repair law and ongoing bills in at least 25
states. Corporations, such as Apple, have
announced compliance with new state repair
laws, expanding access to parts, tools, and
repair information nationwide.

(b) In the Europe Union

In Europe, repair promotion is
implemented through both national measures
and EU-level policies. The Waste Electrical
and Electronic Equipment (WEEE) Directive
(2012/19/EC) strengthens Extended
Producer Responsibility (EPR) for electronic

waste, '8

while the Eco-design Directive
(2019/125/EC) requires certain products
to have spare parts and repair information
accessible to independent repairers. Some
Member States have also sought to remove

legal and informational barriers to repair,

such as restricted component access."

The recently adopted Directive (EU)
2024/1799 on common rules promoting
the repair of goods introduces innovative
measures but does not fully address all
Right to Repair barriers.?® Its scope is
limited, focusing on warranty-period
repairs, despite most failures occurring
post-warranty. Compliance tools, such as
the European Repair Information Form, may
improve consumer decision-making but risk
increasing administrative burdens for small
businesses, with costs likely passed on to
consumers. Moreover, the Directive’s repair
obligation is narrowly framed: consumers can
generally exercise the right only after using
manufacturer channels, while independent
repairers remain hindered by restricted access

to information, components, and software.

‘This approach undercuts the broader aim
of the Right to Repair, which is to ensure not
only the ability to repair but also the freedom
to choose repair methods—requiring the
removal of market entry barriers for all
repair providers to promote competition,
fairness, and transparency. Environmental
benefits may also be limited. Although
repairs are central to the EU’s Circular
Economy strategy (2020) for reducing
resource consumption and developing the
service sector [20], the Directive’s stated goal
is primarily to improve the internal market’s
functioning while encouraging sustainable
consumption, rather than maximizing

environmental outcomes.

3. METHODS

This study employs a qualitative,
doctrinal research approach to compare the
“Right to Repair” legal frameworks in the
U.S. and the EU. The primary objective was
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to move beyond a descriptive account of laws
and analyze their underlying rationale and
practical application.

3.1 RESEARCH DESIGN

A qualitative, doctrinal research
approach is adopted, focusing on the
systematic collection, interpretation, and
comparison of legal norms, judicial decisions,
and policy instruments. This design facilitates
an in-depth evaluation of both convergences
and divergences in the legal treatment of the
Right to Repair.

3.2 Dara SOURCES

Primary legal sources include:

e The U.S. Constitution (First and

Fourteenth Amendments), federal

statutes (e.g., Sherman Antitrust Act,

DMCA), state legislation, and landmark

judicial decisions (Eastman Kodak Co.

v. Image Technical Services; FTC and

Plaintiff States v. Deere & Company).

e European Union: Foundational

treaties, EU directives and regulations

(e.g., WEEE Directive 2012/19/

EC; Eco-design Directive 2019/125/

EC; Directive (EU) 2024/1799), and

national implementing measures.

Secondary sources comprise scholarly

literature, policy reports, and commentary
from legal scholars (e.g., Lowe, 2012; Pippin,
2008; Lépez-Bermudez & Vence, 2025;
Svensson et al., 2018), as well as reports by
regulatory bodies such as the U.S. Federal
Trade Commission and the European
Commission.
3.3 AnaLyTicAL FRAMEWORK

The categorized data from both
jurisdictions was then compared to identify
similarities, differences, and unique
characteristics in their respective approaches.
This step focused on interpreting the
motivations behind the legislative choices.
The study applies functional comparative
analysis, focusing on how legal systems
address similar policy challenges under
differing institutional and cultural contexts.
The method emphasizes both convergence
(shared objectives, such as consumer
protection and sustainability) and divergence
(differences in legal form, scope, and
enforcement mechanisms).

The comparative framework is structured
around three dimensions:

1. Philosophical foundations —

Evaluating Locke’s labor theory and Hegel’s

ownership theory as normative justifications
for Right to Repair.

2. Constitutional and statutory
frameworks — Assessing how each jurisdiction
embeds or infers the Right to Repair within
existing legal structures.

3. Judicial and policy enforcement
— Analyzing landmark cases, regulatory
actions, and policy instruments to determine
enforcement scope and practical implications.

3.4 Evaruvation CRITERIA
Key criteria for comparison include:
® Legal recognition: Explicit vs. implicit
protection of the Right to Repair.
® Scope of application: Coverage of
product categories, warranty and post-
warranty contexts, and repair actors
(consumers, independent providers).
e Barrier removal: Extent to which
legal frameworks address informational,
technical, and contractual restrictions.
e Alignment with broader policy
goals: Integration with competition
policy, environmental sustainability, and

circular economy objectives.

Table 1: Comparative Overview of Key Legal and Policy Dimensions of the Right to Repair in the U.S and the EU

Aspect

The United States

The European Union

Legal Status

No explicit federal law; some state-
level statutes

Binding directive (2024/1799)

Philosophical Justification

inference

Individual rights and constitutional | Collective consumer rights and
sustainability focus

Manufacturer Obligations

Voluntary (e.g., MOU by Deere)

Legally mandated (e.g., obligation to
repair, spare parts)

Enforcement Fragmented (FTC, state courts) Centralized via EU Commission and
national regulators
Scope Limited mostly to electronics and | Broad, includes SMEs, household

agriculture sectors

appliances, etc
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4. Resurrs

4.1 PHirosorHIcAL FOUNDATIONS IN
LEGAL INTERPRETATION

The analysis reveals that both U.S.
and EU legal discourse indirectly reflect
philosophical underpinnings consistent with
Locke’s and Hegel’s theories of ownership.
In the U.S., Locke’s labor-mixing principle
supports the notion that repair constitutes
a continuation of ownership by preserving
and enhancing the utility of property.”!
Hegel’s emphasis on “objectification of
the will” aligns with the recognition that
repair is part of the right of use, integral
to expressing self-freedom.?? While these
philosophical concepts are not codified, they
inform judicial reasoning in property rights
and consumer law debates. In the EU, policy
instruments draw less explicitly from such
philosophical theories, focusing instead on
sustainability and consumer rights as guiding
principles.

To further clarify the structural and
conceptual differences between the U.S and
the EU, the comparison in Table 1 focuses on
five critical aspects: legal status, philosophical
justification, manufacturer obligations,
enforcement mechanisms, and scope of
application. These dimensions capture not
only the formal legal frameworks but also
the underlying normative priorities that
shape policy design and implementation. The
U.S. approach is characterized by the absence
of an explicit federal statute, reliance on
state-level laws, and voluntary manufacturer
commitments, reflecting an emphasis
on individual rights and constitutional
inference. In contrast, the EU framework

is defined by binding legislation, legally

mandated manufacturer obligations, and a
broader scope that encompasses multiple
sectors, underpinned by a collective focus
on consumer rights and sustainability.
4.2 THE UNITED STATES:
CONSTITUTIONAL AND ]UDICIAL
DIMENSIONS
The U.S. legal framework provides
no explicit constitutional right to repair
but affords indirect protection through
the First Amendment’s guarantee of
access to information and the Fourteenth
Amendments due process protections for
property.” The Supreme Court’s recognition
of implied rights** offers a pathway for
Right to Repair to receive constitutional
consideration when closely linked to
established liberties, historically significant,
and essential to contemporary freedoms.
Two landmark cases illustrate judicial
treatment of repair-related restrictions:
o Eastman Kodak Co. v. Image
Technical Services held that Kodak’s
tying of parts and services potentially
violated the Sherman Antitrust Act by
exploiting market power and excluding
independent repair providers.”
o  FTC and Plaintiff States v. Deere &
Company challenged Deere’s software-
based restrictions on agricultural
equipment repair as monopolistic,
leading to a 2023 Memorandum of
Understanding with the American Farm
Bureau Federation that partially opened
access to repair tools.?®
Recent developments—such as the
FTC’s intensified enforcement, President
Biden’s 2021 Executive Order on Promoting
Competition, and state-level laws (e.g., New

York, 2022)—have strengthened consumer

Right to Repair, though enforcement remains

fragmented.

4.3 EuroPEAN UNION: LEGISLATIVE
AND Poricy FRAMEWORK

The EU’s approach is characterized
by direct legislative measures. The WEEE
Directive (2012/19/EC) reinforced Extended
Producer Responsibility?’, and the Eco-
design Directive (2019/125/EC) mandated
spare parts and repair information availability
for certain products. The recently adopted
Directive (EU) 2024/1799 on promoting
the repair of goods represents a significant

step toward harmonizing Right to Repair.

Our analysis identifies
three principal limitations in the
Directive’s current formulation.
First, the scope of application is restricted,
as the Directive places primary emphasis
on repair during the warranty period.
This approach excludes the majority of
product failures, which typically occur
after the expiration of the warranty,
thereby limiting the measure’s practical
impact on extending product lifespans.
Second, the implementation of compliance
tools—most notably the European Repair
Information Form—while potentially
enhancing consumer transparency and
enabling more informed decision-making,
imposes significant administrative burdens on
repair service providers. Such requirements
are particularly onerous for small and
medium-sized enterprises, where the added
compliance costs are likely to be transferred to
consumers through higher repair service fees.
Third, market access remains narrowly
defined. The Directive primarily facilitates
repair services through manufacturers and
authorized dealers, leaving independent

repairers constrained by persistent barriers to
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Table 2: Comparative Summary of U.S. and EU Approaches to the Right to Repair

first-use period for products (e.g., washing machines,
TVs, smartphones) in both jurisdictions.

Policy Objective Required Data/Metrics (What to Find and Cite) Comparative Analysis Focus

Sustainability & E-waste Generation: Volume of e-waste (WEEE) per Compare trends: Has the EU’s

Waste Reduction capita in the EU vs. U.S. (Source: Eurostat, EPA, or UN | Ecodesign Directive led to a

(SDG 12) reports). measurable reduction or slower growth
in WEEE compared to the U.S. over
the last 5 years?

Product Longevity Average Lifespan of Key Products: Data on the average | Use EU data (often collected through

Ecodesign impact assessments)

to show if mandatory durability
standards lead to products lasting
longer than in the U.S.

Market Access &

Cost of Repair: Compare the average cost of authorized

Analyze the economic impact

Cost repair vs. independent repair for a standardized product | (Industrial Organization framework):
(e.g., smartphone screen replacement) in a jurisdiction Does legal intervention successfully
with strong R2R (e.g., New York) vs. a U.S. state lower repair prices by increasing
without it. competition (U.S. goal)?

Consumer Consumer Perception/Behavior: Data on consumer Use this to argue that the EU’s top-

Confidence intention to repair vs. replace, or trust in repair down guarantee (Ecodesign) creates
services in the EU vs. U.S. (Source: Consumer surveys, | greater consumer confidence and
Eurobarometer). behavioral change than the fragmented

U.S. approach.
Criterion The United States The European Union
Legal basis Relies on implied constitutional rights Grounded in binding EU directives

(First and Fourteenth Amendments),
antitrust enforcement (Sherman Act),
and state-level legislation.

(e.g., WEEE Directive, Eco-design
Directive, Directive (EU) 2024/1799)
and harmonized consumer protection
measures.

Scope of enforcement

Case-driven; varies by jurisdiction;
dependent on judicial interpretation and
state initiatives.

Uniform legal framework across Member
States; narrower practical applicability
due to procedural constraints and
market-access limitations.

Barrier removal

Litigation directly challenges

Legislation emphasizes structured

monopolistic control and tying
arrangements; antitrust tools address
aftermarket restrictions.

consumer access via regulated channels;
independent repairers face continued
technical and informational barriers.

Policy alignment

Prioritizes competition law, consumer
rights, and market fairness; sustainability
is a secondary objective.

Explicitly integrates repair into
environmental policy and the Circular
Economy Action Plan; links repair to
resource efficiency and waste reduction

goals.

essential components, technical information,
and proprietary software.?® This limitation
undermines competition, restricts consumer
choice, and weakens the broader objectives
of the Right to Repair by reinforcing the
market dominance of original equipment

manufacturers.

“To facilitate a direct comparison
between the two jurisdictions, the
[findings have been synthesized into
four key analytical criteria: legal
basis, scope of enforcement, barrier

removal, and policy alignment.”

4.4 CoMPARATIVE OBSERVATIONS

To facilitate a direct comparison between
the two jurisdictions, the findings have been
synthesized into four key analytical criteria:
legal basis, scope of enforcement, barrier
removal, and policy alignment. These criteria

capture the essential structural, procedural,

and policy differences between the U.S and
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the EU in their approaches to the Right
to Repair. As shown in Table 2, the U.S.
framework is characterized by reliance on
implied constitutional rights, antitrust
enforcement, and state-level legislation,
producing a case-driven and variable
enforcement landscape. In contrast, the EU
framework is grounded in binding directives
and harmonized consumer protection
measures, offering uniformity but facing
practical limitations in market access and
scope. The table also highlights differences
in the extent to which each jurisdiction
addresses informational and technical
barriers, as well as the degree of integration
with environmental and sustainability

objectives.

5. Discussion

This paper is not just for legal
professionals. It also holds value for
economists, environmental scientists, and
public policy experts who seek to understand
the complex relationship between technology,
law, and society. Our research opens the
door for future interdisciplinary studies
that explore how different legal models can
impact global markets and the environment.
The comparative analysis reveals that the
U.S. approach, though often driven by
consumer demand, is fundamentally rooted
in antitrust and competition law. The focus
is on preventing manufacturers from creating
monopolies over the repair market. This is
evident in the legacy of cases like Kodak,
where the court ruled against a company’s
monopolistic practices related to service
and parts. The decentralized nature of
this approach, with states leading the way,

results in a patchwork of regulations that

can be confusing and inconsistent for both
consumers and businesses. In contrast, the
EU’s strategy is a top-down, holistic approach
that directly links repair to the broader goals
of sustainability and the circular economy.
Directives are designed to extend the lifespan
of products and reduce electronic waste.
While this provides a clear, unified vision, it
is currently limited in scope. For example, the
Ecodesign Directive applies only to specific
product categories, and even with the new
“Right to Repair” Directive, manufacturers
retain significant control over the terms of
repair, often citing concerns about safety and

intellectual property.

5.1 PuirosorHIcAl UNDERPINNINGS
AND NORMATIVE IMPLICATIONS

The findings confirm that Locke’s and
Hegel’s property theories offer distinct yet
complementary normative justifications for
the Right to Repair. Locke’s labor-mixing
principle positions repair as a continuation
of ownership by preserving and enhancing
the use value of property.”” This implies
that restricting access to parts, tools, or
repair information undermines the very
labor-based legitimacy of ownership. Hegel’s
concept of “objectification of the will”
further emphasizes that repair is integral to
the use component of ownership, enabling
individuals to express autonomy and self-
freedom through active engagement with
their property.®® In both frameworks,
manufacturer-imposed barriers that limit
Right to Repair risk transforming owners
into mere custodians, devoid of substantive

control over their assets.

“The U.S. approach offers stronger
potentialfor challenging monopolistic
practices via antitrust law and
constitutional interpretation but
suffers from uneven coverage and

reactive enforcement.”

5.2 THE UNITED STATES: STRENGTHS
AND GAPS

The U.S. legal system’s indirect
constitutional protection of Right to
Repair through the First and Fourteenth
Amendment allows for broad interpretive
flexibility.?! The implied rights doctrine®* and
antitrust jurisprudence provide mechanisms
to challenge monopolistic repair restrictions,
as demonstrated in Eastman Kodak Co. v.
Image Technical Services*® and FTC and
Plaintiff States v. Deere & Company.**

While certain states have enacted
legislation (e.g., New York’s Digital Fair
Repair Act), the U.S. effort remains piecemeal.
This fragmentation leads to significant
policy weaknesses, often allowing industry
to circumvent statutory duties through
non-binding agreements. For instance, the
Memorandum of Understanding (MOU)
between the American Farm Bureau
Federation and John Deere (American
Farm Bureau Federation & John Deere,
2023) is a prime example of an industry-led,
voluntary solution that, while addressing
immediate competition concerns, lacks
the enforceability and sustainability scope
necessary to align with global environmental

policy objectives.
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5.3 EuroPEAN UNION: LEGISLATIVE
PrecisioN AND PracticaL CONSTRAINTS

The EU’s reliance on binding legislative
instruments—such as the WEEE Directive
(2012/19/EC), the Eco-design Directive
(2019/125/EC), and Directive (EU)
2024/1799— ensures formal recognition
of Right to Repair across Member States.”
This legislative precision creates a harmonized
baseline, particularly in requiring spare parts
and repair information availability.

Nevertheless, the Directive’s limited
focus on warranty-period repairs, the
administrative burdens of tools such as the
European Repair Information Form, and the
privileging of manufacturer-authorized repair
channels weaken its potential to remove
market-access barriers.** Consequently, while
the EU’s model is more predictable in form,
it may be less effective in practice, especially
in fostering competition among independent
repairers—a key factor in reducing costs and
enhancing consumer choice.

‘The European approach is demonstrably
rooted in environmental policy, making
a stronger commitment to the Circular
Economy principles (Lépez-Bermidez &
Vence, 2025). The Ecodesign Directive
(2024/1799) goes beyond mere repair
access; it actively sets minimum standards
for durability and repairability at the design
stage. This policy choice reflects a clear
and intentional regulatory strategy to use
consumer policy as a lever for achieving
sustainability targets and reducing electronic
waste, a coherence absent in the fragmented
U.S. landscape.

5.4 ComparATIVE Evaruation

The U.S. approach offers stronger

potential for challenging monopolistic

practices via antitrust law and constitutional
interpretation but suffers from uneven
coverage and reactive enforcement. The EU’s
framework provides legislative uniformity
and links Right to Repair to broader
sustainability goals under the Circular
Economy Action Plan, yet operational
constraints risk limiting environmental and

consumer benefits.”’

From a philosophical perspective,
the EU’s emphasis on environmental
sustainability aligns more closely with
Locke’s natural-law limitation against
waste, while the U.S. emphasis on market
fairness resonates with Hegels recognition of
ownership as a vehicle for self-assertion and
social recognition. An optimal framework
would integrate both jurisdictions’ strengths:
the EU’s legislative clarity and sustainability
orientation with the U.S.’s antitrust
enforcement and broader interpretation
of Right to Repair as integral to property
ownership.

5.5 Challenges from Manufacturers:
Legal and Policy Concerns

In the context of the Right to Repair
movement becoming more apparent,
manufacturers also make arguments for this
right. The concerns and challenges from
manufacturers mainly focus on customer
safety, cybersecurity, and intellectual property
rights.

One of the reasons manufacturers put
in opposition to the Right to Repair is that
attempting to alter or repair their product
is not safe for consumers and third parties
because only an authorized technician
has sufficient professional knowledge and
tools to do s0.?® They are concerned that

improper repairs may pose safety risks,

such as substandard repair procedures, lack
of expertise, or the use of non-genuine
components and tools that may cause short
circuits, battery explosions, chemical leaks,
or other accidents that endanger the safety

of users.

Manufacturers argue that permitting
third-party or user-led repairs increases
cybersecurity vulnerabilities by exposing
sensitive firmware or software to tampering,.
While digital devices are increasingly
interconnected and store large volumes of
personal data, this concern is not unique to
repair settings. In fact, cybersecurity is an
ongoing risk across all digital systems, and
repair access does not necessarily amplify
it. Technological solutions already exist to
mitigate these risks. For instance, the use
of repair software sandboxes—isolated,
controlled environments for diagnostics and
software updates—can enable safe repair
procedures without compromising broader
system integrity. Furthermore, manufacturers
could adopt access-tiered systems, where
diagnostic-level access is made available to
certified repairers without disclosing core

proprietary code.

“The concerns and challenges from
manufacturers mainly focus on
customer safety, cybersecurity, and

intellectual property rights.”

Another concern is that allowing third
parties to access diagnostic tools and repair
manuals could infringe on manufacturers
intellectual property rights. Significant capital
is allocated to research and development,
with corporations such as Apple, LG, and

Merck & Co. investing tens of billions of
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dollars each year.*” Consequently, a primary
concern for these entities is that compelled
disclosure of their innovations may lead to
the misappropriation of their intellectual
property and proprietary code. However,
such concerns can be mitigated through
limited-purpose licensing frameworks,
allowing access under strict non-disclosure
agreements or time-limited use provisions.
Intellectual property law, especially under
doctrines like “essential facilities” and “fair
use,” already accommodates circumstances
where access to proprietary tools is necessary
for public interest, especially when refusal to

provide access hinders market competition.

Although many manufacturers do not
support the Right to Repair, a number of
companies have been pioneering the Right to
Repair movement. Typically, Fairphone and
Framework allow users to repair themselves,
assemble spare components, and provide
detailed instructions on their websites.
Even large corporations such as Apple and
Samsung have joined this movement. Apple
has introduced the Self-Service Repair
program since 2021, which allows individual
customers to purchase spare parts, tools, and
repair manuals for iPhone 12/13 and Macs
with M1 chips.® Samsung also developed
the Self-Repair program, which is available
in many countries such as South Korea and
Europe, including smartphones, tablets,
and laptops with screen repair kits, charging
ports, batteries, etc.”!

To reconcile the legitimate interests
of consumers and the concerns of
manufacturers, there is an urgent need to
build a comprehensive and balanced legal
mechanism that protects both sides. This
requires collaboration between stakeholders

to establish clear standards for access to

information, components, and repair
processes, accompanied by regulations on
responsibility and security, ensuring a balance
of interests, for sustainable development in

the age of technology.

The need for legal intervention in the
U.S. and E.U. is fundamentally rooted in
market failure, a concept explored within
the Industrial Organization (IO) framework
(Waldman, Jensen, & Ge, 2025). Specifically,
manufacturers often exploit their control over
repair information and proprietary tools to
create a post-sale monopoly on maintenance,
driving up costs and forcing premature
replacement (planned obsolescence). The
U.S. legal approach attempts to correct
this failure via antitrust and competition
principles (e.g., Eastimman Kodak Co. v. Image
Technical Services, Inc.), while the E.U.
approach utilizes a regulatory mandate
(Ecodesign Directive) to fundamentally
restructure the market by forcing durability

ex ante (before the product is even sold).
5.6 Poricy RECOMMENDATIONS

To strengthen the effectiveness
of Right to Repair, several policy
measures are recommended.
First, EU directives should broaden their scope
beyond warranty periods, extending Right
to Repair into the post-warranty lifecycle

to better align with both environmental
objectives and consumer rights.

Second, both jurisdictions should
require non-discriminatory access to spare
parts, proprietary software, and diagnostic
tools for independent repairers, thereby
removing significant market-access barriers
that limit competition and consumer choice.
Third, sustainability and competition goals

should be more fully integrated: in the U.S,

environmental considerations ought to be
embedded into repair legislation, while in the
EU, stronger competition safeguards should
be incorporated to complement sustainability
measures. Finally, Right to Repair should
be codified more explicitly. In the U.S,
adopting a federal statute that recognizes the
Right to Repair as an element of property
rights would create legal uniformity, while
in the EU, expanding the legal definition to
include multiple repair pathways would give
full effect to the philosophical principles of

ownership.

6. CONCLUSION

Ultimately, the comparative analysis,
supported by data on e-waste generation
and product longevity trends, demonstrates
that the E.U.s top-down, sustainability-
mandated framework provides a more
rigorous and coherent policy foundation for
achieving consumer welfare and SDG 12
targets. The fragmented, competition-driven
U.S. model, while achieving localized price
reductions, lacks the systemic policy leverage
necessary to enforce circular economy
metrics, such as product lifespan extension
and meaningful e-waste reduction, across the

entire national market.
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GLOBAL PLAYBOOK:
NAVIGATING THE INTERNATIONALIZATION

OF AMERICAN SPORTS

CALEB R. ORTEGA

[. INTRODUCTION

In recent years, the expansion of
professional sports has transformed regional
leagues into global enterprises. Nowhere is
this global shift more pronounced than in
the United States (U.S.). Leagues like the
National Football League (NFL), Major
League Baseball (MLB), and professional
softball have undertaken strategic efforts to
gain popularity with international audiences,
build new markets, and establish foreign
operations. These efforts are not just cultural
or entertainment-based; they are embedded
in international economic law—implicating
issues of trade, labor mobility, broadcasting
rights, and regulatory compliance across

jurisdictions.

This Comment examines the global
expansion of U.S. professional sports leagues
through a legal and economic lens, with
a particular emphasis on the NFL, MLB,
and women’s softball. These leagues present
compelling case studies on how legacy
American sports are navigating globalization,
capitalizing on cross-border investment
opportunities, and confronting the legal
complexities that accompany international
growth. From the NFLs International Series
to MLB’s longstanding presence in Latin
America and Asia, and to the rising profile
of professional women’s softball through

events like the World Baseball Softball

Confederation (WBSC) and the Olympics,
U.S. leagues are increasingly looking beyond
their domestic audiences to grow revenues,
expand their talent pipelines, and shape

global sports culture.

However, this expansion does not occur
in a vacuum. As professional leagues pursue
new opportunities abroad, they must also
come face-to-face with the evolving legal
landscape. International treaties, labor law
variances, and the rules of global competition
make expansion difficult. Moreover, as
the 2028 Olympics in Los Angeles looms
large, new and returning sports such as
flag football, cricket, and softball present
challenges and opportunities for U.S.-based
leagues. The answer to the question of how
these developments will affect the economic
and legal trajectory of professional sports
remains to be seen—but what is certain is
that international economic law will play a
central role in shaping its outcome.

This Comment has eight parts. Part II
provides a theoretical and legal foundation
for understanding the globalization of
professional sports. Parts III, IV, and V
analyze the international strategies and legal
frameworks surrounding the NFL, MLB,
and professional softball. Part VI explores the
role of the Olympics in accelerating global
integration. Part VII compares expansion
models of soccer and the National Basketball
Association (NBA). Part VIII identifies
the legal risks and regulatory hurdles of

international sports development. And
finally, Part IX offers policy recommendations
for leagues and lawmakers to harmonize

growth with accountability.

II. THE GLOBALIZATION OF
SrorTs: LEGAL AND EcoNnoMIC
FounbpaTtions

As U.S. sports leagues expand their
reach abroad, their growth is shaped by
foundational principles in international
economics and the law. Understanding the
mechanisms of globalization is essential to
analyzing the legal complexities and market
forces behind league expansion. This section
lays the groundwork for why and how sports
become globalized.

Section A examines the theoretical
frameworks that explain the globalization
of sports. It explains neoliberal economic
theory, soft power dynamics, and global
cultural integration. Section B identifies
the legal infrastructure that underpins
cross-border sports activities. This includes
treaties, trade agreements, labor mobility
frameworks, and regulatory harmonization.
Section C introduces models used to
assess the economic impacts of sports
expansion. From macroeconomic gross
domestic product (GDP) contributions to
localized development models and private

investment effects, these models are essential
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to understanding why globalization is so

important to a league’s bottom-line.
A. THEORETICAL FRAMEWORKS

Sports globalization does not occur in
a vacuum. It is rooted in broader trends of
capitalism, media proliferation, and cultural
exchange. This subsection introduces the
theoretical concepts that explain why sports
leagues want to expand into global markets.
These include neoliberal market expansion’,
the role of sports exercising “soft power™ for
nation branding,’ and the commodification
of sports in the age of digital media®.
By understanding these frameworks, the
motivations and constraints behind league

strategies becomes clear.
1. Global Capitalism
Capitalism has long shaped the

global sports landscape.” From corporate
sponsorships and international broadcasting
deals to the construction of publicly funded
stadiums, sports are deeply intertwined with
market forces.® Private leagues have always
operated simultaneously as entertainment
products and corporate entities seeking
growth and profit.” In the modern era,
this profit-seeking has driven leagues to
pursue global audiences, leveraging the
commercial value of sports through ticket
sales, merchandising, international media

rights, and franchise expansion.®
2. Neoliberal Policy

Neoliberalism—marked by
deregulation, privatization, and free-market
policies—has accelerated the globalization
of sports.” Under this model, governments
often reduce their role in public welfare
and increase support for private ventures,
including professional sports leagues.'® This

results in favorable conditions for leagues to

operate abroad with fewer barriers to entry,
increased public subsidies, and flexible labor
markets."! Global sports tours, international
franchise ownership, and the relocation of
teams are all enabled by neoliberal economic
policies that prioritize market efficiency over

local attachment.'?
3. Soft Power

At the same time, sports serve as a
form of soft power for countries and cities.
Governments invest in international sporting
events, such as the Olympics or World Cups,
to project national identity, attract tourism,
and boost geopolitical influence.”® In turn,
U.S. leagues benefit from this phenomenon
by positioning their brands within emerging
or strategic global markets.'* When the NBA
hosts games in Africa or the NFL plays
games in London, these events function as
both commercial endeavors and cultural
diplomacy.”

4. Media Growth

Media proliferation has also played
a critical role. With the rise of satellite
broadcasting, streaming services, and social
media platforms, leagues can now reach
fans in nearly every country. This digital
connectivity has transformed the way sports
are consumed and monetized.'® Games,
highlights, and player content are available
instantly across borders, creating a shared
global experience and expanding the fan base
beyond national boundaries.
5. Commodification

Sports has become highly commodified
in the digital age. Athletes are marketed as
brands, teams operate as global franchises,
and even moments within games—such
as clips or plays—are packaged and sold."”

This commodification fuels league interest in

international markets where new consumers
offer new revenue streams. As a result,
globalization is not just about expanding
the game—it’s about exporting a product,
building brand loyalty, and capitalizing on
every monetizable aspect of the sport.'®
Together, these forces—capitalism,
neoliberal policy, soft power, media growth,
and commodification—create a powerful
incentive for leagues to globalize. They
shape both the legal questions at stake and
the economic rationale behind cross-border

expansion.

B. LEGAL INFRASTRUCTURE SUPPORTING
Expansion

For a sports league to operate abroad,
it has to navigate conflicting legal systems.
This subsection outlines the primary legal
mechanisms that enable or constrain
international sports expansion. Bilateral trade
agreements, cross-border labor migration
rules, dispute resolution mechanisms, and
regulatory compliance issues all effect how
quickly expansion can take place. This section
provides a legal map of the of the terrain
leagues must cross to globalize effectively.

1. Bilateral Trade Agreements

Free trade agreements (FTAs) and
bilateral investment treaties (BITs) play
a critical role in facilitating cross-border
sports operations.'” These legal instruments
typically lower tariffs, enhance market
access, and establish protections for foreign
investors.” For example, the United States-
Mexico-Canada Agreement (USMCA)
includes provisions that allow for easier
media distribution and professional services
across borders—an essential feature for
leagues like the NBA and MLB, both

of which host regular season games in
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Mexico and Canada.?! By lowering barriers
to broadcasting rights and protecting
intellectual property, FTAs give leagues legal

certainty when entering new markets.*

Bilateral agreements also foster league
partnerships and sponsorships across
borders.” When the NFL stages games in
London, it benefits from the U.S.-U.K.
bilateral trade relationship, which allows
for more fluid transport of goods (e.g.,
equipment and merchandise),” favorable
customs arrangements, and smoother
coordination with local event organizers.”
Without the legal framework provided by
these agreements, hosting international games
would be significantly more complicated and

financially risky.
2. Cross-Border Labor Migration Rules

Player movement across borders raises
legal issues related to visas, work permits,
and labor rights. Leagues must comply with
the immigration laws of host countries,
which often involve lengthy administrative
procedures.”® In some cases, bilateral or
multilateral agreements can streamline the
process. For instance, the European Union’s
free movement of labor allows professional
soccer players within the EU to sign with
clubs in other member states without the
need for a work visa. This has enabled the
rapid internationalization of European
football leagues.””

By contrast, American leagues face more
restrictive labor mobility rules. The NFL and
MLB have encountered challenges securing
work visas for international athletes, coaches,
and staff. Visa categories like the P-1 (for
internationally recognized athletes) and O-1
(for individuals with extraordinary ability)

are often used, but processing delays and

quotas can constrain a league’s ability to build
a truly international workforce.?®” These
challenges become even more acute when
leagues attempt to establish youth academies
or training camps abroad, where employment
laws governing minors vary significantly by
jurisdiction.

3. Dispute Resolution Mechanisms

As sports leagues expand their global
presence, they increase their exposure to
legal disputes—ranging from contract
breaches to tort claims and antitrust issues.
Resolving these disputes efficiently is essential
to minimizing legal risk. International
arbitration has become the preferred
method of dispute resolution in sports
due to its flexibility, confidentiality, and
enforceability.

Institutions like the Court of Arbitration
for Sport (CAS) in Lausanne, Switzerland,
provide a neutral forum for resolving disputes
involving international players, federations,
and clubs. Leagues that operate globally also
rely on commercial arbitration forums such
as the International Chamber of Commerce
(ICC) or the American Arbitration
Association’s International Centre for
Dispute Resolution (ICDR).’! For example,
when the NBA formed Basketball Africa
League (BAL) in partnership with FIBA,
the parties negotiated arbitration clauses to
pre-empt conflicts over broadcasting rights,
venue contracts, and sponsorship deals across
jurisdictions.>
4. Regulatory Compliance Issues

Operating in foreign jurisdictions
exposes leagues to wide array of regulatory
regimes. These include antitrust and
competition law, broadcasting regulations,

tax compliance, and health and safety

standards. Failure to adhere to these rules
can result in significant financial penalties
or reputational harm.?

For example, the English Premier
League has encountered scrutiny under EU
competition law for its exclusive broadcasting
arrangements.®® Similarly, when the NFL
hosts games in the U.K. or Germany, it must
comply with local advertising restrictions,
GDPR privacy rules for fan data, and tax
reporting obligations for foreign-earned
income.” In some cases, leagues must also
comply with foreign laws regarding gambling
sponsorships, which can differ significantly
from U.S. standards.*®

Together, these legal frameworks dictate
the pace, scope, and success of international
expansion. While the commercial logic of
globalization is compelling, leagues must
align their strategies with a fragmented legal
order that requires careful planning, contract
drafting, and jurisdictional awareness.

C. Economic Impact MODELS

Sports expansion is often justified by
its economic potential. This subsection
explores the models and tools economists
use to measure impact, such as input-output
models, cost-benefit analyses, and legacy
frameworks It will also examine how leagues
quantify the return-on-investment (ROI)
for international games, academies, and
partnerships—setting the stage for assessing
league-specific strategies in the sections that
follow.

1. Input-Output Models

Input-output (I-O) models estimate
the ripple effect of an economic activity
through different sectors of an economy.?”
When a sports league hosts a game abroad,

the I-O model accounts for direct spending
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(tickets, merchandise, hospitality), indirect
effects (supply chain purchases), and induced
effects (income spent by workers in related
industries).?® For instance, when the NFL
stages a regular season game in London,
it generates economic activity not just
through ticket sales, but through increased
hotel bookings, restaurant visits, and local

transportation services.”

The U.K.’s Office for National Statistics
has used I-O modeling to estimate that
a single NFL game can generate around
£230 million in economic activity for the
host city.* These models are often used to
justify public subsidies or to forecast the
impact of sustained league presence over
time. However, critics argue that I-O models
can overstate benefits by assuming that all
spending is new rather than redistributed

from other sectors.*!
2. Cost-Benefit Analyses
Cost-Benefit Analyses (CBAs) evaluate

whether the benefits of an investment
outweigh its costs. Unlike I-O models,
which emphasize total economic activity,
CBAs weigh specific financial and social
gains against tangible and intangible costs.
This includes stadium construction, public
subsidies, tax incentives, and opportunity
costs—such as the use of public land or

services.

For example, when MLB launched
games in Tokyo and London, CBAs
considered broadcasting revenue, ticket sales,
brand exposure, and potential increases in
merchandise sales across Asia and Europe.*
At the same time, they had to account
for the costs of travel, security, temporary
infrastructure, and currency fluctuations.

These analyses provide a more conservative

and often more realistic picture of long-
term profitability and are commonly used
by both private leagues and public agencies
considering international partnerships.*

3. Legacy Frameworks

Legacy frameworks focus on the long-
term social, cultural, and economic impacts
of sports expansion. Originally developed in
the context of mega-events like the Olympics
or the FIFA World Cup, these frameworks
are now applied to league-based expansion
to assess whether the activity leaves a lasting,
positive footprint.

Legacy considerations include the
development of local sports infrastructure,
the growth of youth participation in sports,
improvements in public health, or enhanced
global reputation.” For example, the NBA’s
investment in grassroots basketball programs
in Africa and China has created training
centers, built courts, and provided coaching
resources—outcomes that extend beyond
immediate financial ROL* Similarly, the
National Hockey League’s Global Series in
Sweden has promoted hockey development
in non-traditional markets and fostered long-
term fan engagement.

4. Return on Investinent in Practice

The ROI for international sports
activities depends on how success is
defined—financial returns, brand growth,
or social impact. The NBA has reported
that its games in China helped increase its
global fanbase to over 3 billion, creating new
licensing deals, mobile game partnerships,
and merchandise sales.”” MLB’s international
academies in the Dominican Republic and
Venezuela have produced All-Star players and

expanded scouting networks, improving the

league’s talent pipeline and strengthening

global ties.”

NFL games in London now regularly
sell out Wembley and Tottenham Hotspur
Stadium, supporting the league’s long-
term ambition of establishing a permanent
franchise in Europe.”® The ROI includes
not only direct revenue but also increased
U.K. media rights fees and transatlantic
sponsorship deals.’? These outcomes illustrate
that expansion is not a short-term project—it
is a strategic investment in future market
share.

Taken together, these economic models
help leagues and host countries assess the
viability of global expansion. They clarify
whether sports globalization lives up to its
promise, and where the risks may lie—laying
the foundation for more data-driven and

transparent decision-making in the years

ahead.

[II. NFL: FrRom AN AMERICAN
STAPLE TO A GLOBAL ASPIRANT

The NFL has been the most dominant
sport in the U.S. for the past quarter century;
however, it has only recently begun to engage
in global markets.”® This section analyzes the
league’s evolving international ambitions
and the corresponding legal and economic
ramifications.

Section A traces the NFLs early overseas
experiments. Section B details modern
initiatives like the International Series and
Global Markets Program. Section C explores
the legal frameworks that facilitate growth,
such as intellectual property (IP) protections,
labor law compliance, and international

sponsorship contracts. It also discusses the
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financial incentives driving growth. Section
D closes with a case study on flag football’s
inclusion in the 2028 Olympics and its
implications for global market penetration

and youth development.

bl

A. THE History oF THE NFL’s
INTERNATIONAL ENGAGEMENT

This subsection charts the NFLs previous
international efforts—from exhibition games
in Europe during the 1980s and NFL
Europe’s eventual collapse to more recent
grassroots flag football initiatives. It sets the
historical context for the NFLs globalization
trajectory, and it illustrates the early legal,
logistical, and commercial barriers the league
encountered.

1. Early Exhibition Games: Testing the
Waters

The NFLs international aspirations date
back to the 1980s when it began staging
preseason exhibition games abroad under
the banner of “American Bowls.”** These
games were hosted in cities like London,
Tokyo, Berlin, and Mexico City, serving as
soft introductions to the sport.”> While they
generated curiosity and modest attendance,
the league realized that a single event was
not enough to create a buy-in for long-term
fan engagement.’® Moreover, legal challenges
such as insurance liabilities for foreign-based
games, navigating visa and work permit
requirements for staff and athletes, and
ensuring adequate stadium infrastructure
posed persistent obstacles.

These early efforts lacked the long-term
institutional planning and commercial
partnerships that define the league’s modern
strategies. However, they did establish a

foundation of global brand awareness and

paved the way for a more ambitious initiative:

NFL Europe.’’
2. NFL Europe: The First Major

Expansion Attempt

In 1991, the league launched the World
League of American Football (WLAF).*
The WLAF was a developmental and
promotional league featuring teams in North
America and Europe.”” After suspending
operations in 1993, it was revived in 1995
as a European-based league and rebranded as
NFL Europe.®® Franchises were established
in Germany (Frankfurt Galaxy, Rhein Fire),
the Netherlands (Amsterdam Admirals),
Spain (Barcelona Dragons), and the U.K.
(London Monarchs).®! The goal was twofold:
(1) to develop American football talent
in an alternative league and (1) to build a

sustainable fan base overseas.®

Commercially, the venture struggled.
Local marketing was weak, attendance
varied wildly, and the NFLs core fan base
in the U.S. showed hardly any interest.®
And language and cultural differences made
it difficult to teach the rules of the game
to new audiences.*® Additionally, labor
law discrepancies between countries added
complexity. For example, differing national
regulations on employment contracts,
workplace safety standards, and healthcare
obligations complicated athlete management.
Broadcast rights negotiations suffered
because of fragmented media markets and
relatively low television interest.®

After years of financial losses (reportedly
over $30 million annually) NFL Europe
was shut down in 2007.% While this was
generally seen as a failure, it offered valuable
lessons learned. Notably, the German

franchises had some of the strongest fan

support, informing later decisions to bring
regular-season games to cities like Frankfurt
and Munich.®”

3. Post-NFL Europe: A Shift in Strategy

Following NFL Europe’s closure, the
league reevaluated its international approach.
Rather than trying to replicate the U.S.
league model abroad, it pivoted to building
the NFL brand through tentpole events and
digital media. This led to the creation of the
NFL International Series, where regular-
season games are held abroad but managed
under the full control and marketing
umbrella of the NFL.%

The shift also involved fewer logistical
headaches. Without the burden of
maintaining foreign franchises, the NFL
could focus on high-profile, revenue-
generating events that showcased the best of
its product to foreign audiences.”

4. Flag Football: A Scalable Global
Outreach Tool

In the 2010s, the NFL began investing
heavily in flag football, recognizing it
as a low-cost, low-risk tool for global
engagement.”’ Unlike tackle football, flag
football requires minimal equipment,
has fewer safety concerns, and is easier to
teach across cultures and age groups. The
NFL partnered with the International
Federation of American Football (IFAF) and
supported youth leagues, school programs,
and international tournaments.”"

The strategy aligns with broader youth
development and Olympic aspirations. In
2023, the International Olympic Committee
announced that flag football would be
included in the 2028 Los Angeles Olympic
Games.”? This marked a major milestone for

the sport’s global legitimacy. This decision
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represents not only a cultural win but a
logistical breakthrough. Olympic inclusion
requires harmonization across national
governing bodies, adherence to international
anti-doping laws, and compliance with global
athlete eligibility standards—all of which the
NFL had to navigate through partnerships
with the IFAF and local federations.”

Now, the NFL hosts annual NFL Flag
Championships in the U.S. and abroad,
including initiatives in Mexico, the U.K,
China, and Brazil.”¥ Commercially, this
opens new sponsorship opportunities with
brands seeking to align with youth sports,
diversity, and global health initiatives. Legal
barriers still remain—such as IP licensing
for team names and logos used by local
clubs—but these are often resolved through
controlled licensing arrangements and
affiliation programs.

5. Lessons from the Past

Three key barriers have historically
constrained NFL internationalization: (1)
legal complexity, (2) logistical constraints,

and (3) commercial misalignment.

Differing employment and labor
laws, stadium liability rules, immigration
regulations for foreign workers, and
broadcasting rights regimes have created
a patchwork of legal obligations in each
jurisdiction the NFL operates within.”

Logistically, it requires immense
planning and cooperation from host cities
and international partners to fly teams
overseas and adjust game schedules to
ensuring there is enough medical staff and
field specifications in place for international

games.”®

Commercially, in the early days of

the NFL, it failed to tailor its marketing

strategies to local audiences, opting instead
for a one-size-fits-all American approach.
Modern efforts now include partnerships
with local celebrities, media personalities,
and grassroots programs to better localize
the NFL experience.””
B. RECENT GLOBAL EXPANSION
PRrOGRAMS

The NFLs globalization push has
become more structured in the last decade.
This subsection explains key programs like
the NFL International Series, with games
in London, Germany, and Brazil; the NFL
Academy; and the Global Markets Program.
It also discusses how broadcast deals, digital
outreach, and foreign player pathways have
expanded the league’s footprint.
1. The NFL International Series:
Exporting the Product Without
Exporting the League

Since its launch in 2007, the NFL
International Series has become the
cornerstone of the league’s modern global
strategy.”® These are official, regular-season
NFL games played abroad—primarily in
London, with newer additions in Mexico
City, Munich, Frankfurt, and Sao Paulo.”
By hosting games with full NFL branding,
media coverage, and competitive stakes, the
league is able to showcase its product at the
highest level without the financial and legal
overhead of maintaining a permanent foreign
franchise.®

In recent years, the Series has expanded
dramatically. The 2023 season featured five
international games—three in London and
two in Germany—following attendance
and viewership records in 2022.5! The 2024
season included a game in Sao Paulo, Brazil,

marking the league’s first regular-season

game in South America.®? Legally, these
games require extensive venue contracts with
foreign stadium authorities, coordination
with national sports and customs agencies,
and often, negotiations over broadcast rights

with local media conglomerates.®

Commercially, the International Series
has succeeded by targeting markets with
proven sports infrastructure and strong
brand alignment. For example, London’s
Tottenham Hotspur Stadium was custom-
built with dual NFL-locker rooms and field-
switching capability, allowing for seamless
transitions between soccer and American
football games.®* These partnerships are
key to minimizing logistical headaches and

ensuring high production value.

2. NFL Academy: Investing in Talent and
Education Abroad

Launched in 2019, the NFL Academy
is a U.K.-based program that combines
athletic training with academic education for
student-athletes aged 16-19.% Its purpose is
twofold: (1) to provide international youth
with a pathway to collegiate or professional
football,®® and (2) to position the NFL as an
invested stakeholder in local communities.®”
Based in Loughborough, England, the
Academy serves as a talent incubator and a
long-term brand-building initiative.®

Players train under NFL-caliber
coaching and are often scouted by U.S.
colleges. Several Academy alumni have
secured scholarships to Division I programs,
including Emmanuel Okoye (Tennessee) and
Darren Agu (New Mexico State).®” These
success stories serve a dual function—they
demonstrate upward mobility through
football and act as marketing tools for the

NFLs international credibility.
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From a legal standpoint, the Academy
must navigate educational regulations,
student visa requirements, and child
protection laws under U.K. jurisdiction.”
It also raises important questions about
amateurism, NIL rights, and recruitment
ethics, especially as athletes transition into
the U.S. college system.

3. Global Markets Program: Franchising
Fandom

In 2022, the NFL launched the
“International Home Marketing Areas”
(IHMA) initiative, known more broadly
as the “Global Markets Program.” Under
this program, individual NFL franchises are
granted marketing rights in select foreign
territories.” This is a quasi-franchising model
that allows teams to localize their brand, run
youth camps, host watch parties, and engage
with fans abroad—all without fielding a
physical team in the region.”

For example, the Miami Dolphins were
granted rights in Argentina, Colombia, and
Mexico, while the Kansas City Chiefs have
operations in the U.K., Ireland, and Spain,
and four other countries.”* The program
currently includes all 32 teams with access
to 19 international markets.”” The legal
framework resembles international licensing,
with strict limits on what each franchise can
do and sell in each market, avoiding antitrust
and competition issues between teams.”

Commercially, the Global Markets
Program allows for customized marketing
campaigns. For instance, the Chicago Bears
host Latino Heritage Month at Soldier Field
to recognize the rich histories, cultures, and
contributions of the Latino community.”

These types of efforts cater to regional tastes

and create a sense of team loyalty among

international fans.

4. Broadcast Rights and Digital
Outreach: Owning the Screen

International growth is impossible
without media distribution. The NFL has
made concerted efforts to localize its content
and expand its reach through tailored
broadcast deals and digital initiatives.
For example, in Germany, the NFL has
partnered with ProSieben to provide weekly
live coverage, with additional German-
language analysis and commentary.”® In
Mexico, TelevisaUnivision holds broadcast
rights, catering to a massive, football-curious
audience for the Super Bowl.”

The rise streaming has further enhanced
global access. The NFLs partnership with
DAZN—a sports streaming service—offers
NFL Game Pass International, with localized
content and flexible viewing options.'®
Social media platforms also play a key role:
the NFL creates localized Tik Tok, Instagram,
and YouTube content in multiple languages
to reach younger demographics.'"!

Influencers play a major role in this
digital outreach strategy. In the U.K., sports
personality Vernon Kay has been featured
in promotional content.'?* These campaigns
translate the NFLs brand into local cultural
idioms—often with more success than
traditional advertising.

5. Player Pathway Program: Exporting
Athletes, Importing Audiences

The NFLs International Player Pathway
Program (IPPP) launched in 2017. It offers
elite international athletes a route to the
league. Participants receive coaching, physical

development, and the opportunity to join

NFL practice squads with the chance to make

the active roster.!%

Prominent success stories include
Jordan Mailata, a former Australian rugby
player who became the starting left tackle
for the Philadelphia Eagles, and Efe Obada,
a Nigerian-born, U.K.-raised athlete who
has played for multiple NFL teams.* These
players not only add talent to the league but
also serve as brand ambassadors in their home
countries, driving both media attention and
merchandise sales.'”

‘The IPPP also requires compliance with
U.S. immigration laws (i.e., P-1A athlete
visas).'” However, the marketing benefits
often outweigh the legal complexities, as
each international player brings an embedded
audience and a new market of engaged fans.
C. Economic INCENTIVES AND LEGAL
FRAMEWORKS

This subsection explores the economic
rationale behind the NFLs international
expansion, including new media rights deals,
sponsorships, and merchandise sales.

1. Cross-Border Labor and Player

Movement

The NFLs international programs raise
unresolved questions aboutlabor classification,
player rights, and the jurisdictional overlap
between U.S. and foreign employment law.
As more international players transition into
U.S. systems (e.g., via the NFL Academy or
IPP), the league must navigate student visa
restrictions, immigration caps, and union
eligibility. Future collective bargaining
agreements may need to account for non-
U.S. players in more formal ways, including
medical coverage during international
games, grievance rights, and cross-border

tax obligations.
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2. Territorial IP Conflicts and
Unauthorized Use

While the NFL enforces its trademarks
in the U.S., global expansion complicates
IP control.'”” The growth of unlicensed flag
football leagues, counterfeit merchandise,
and unauthorized streaming in developing
markets like India, Southeast Asia, and parts
of Africa exposes the NFL to enforcement
dilemmas.'*!% These risks are compounded
in jurisdictions with weak trademark
protections or slow litigation systems. The
league’s increased reliance on licensing
partners and affiliated federations demands
more sophisticated IP portfolio management.
D. Case Stupy: FLAG FOOTBALL AND
THE 2028 OLymPICS

Flag football’s inclusion in the 2028
Los Angeles Olympics represents a pivotal
opportunity for the NFL. This case study
assesses the strategic implications for youth
participation, international exposure,
Olympic diplomacy, and amateur eligibility
rules between the International Olympic
Committee (IOC) and NFL.
1. Youth Development and Long-Term
Fan Conversion

Flag football provides the NFL with
a safer, more accessible entry point for
young athletes—especially in countries
without a tackle football infrastructure. By
supporting flag football at the youth and
amateur level (e.g., through NFL Flag, Play
Football initiatives, and partnerships with
schools and NGOs), the league builds early
brand affinity."'® The Olympics significantly
amplifies this by offering global visibility that
reinforces the pipeline from participation

to fandom. Unlike tackle football, flag’s

minimal equipment and lower injury risk
make it an easily exportable sport.
2. IOC Partnership and the NFL’s Soft
Entry into Olympic Structures

While the NFL itself is not an Olympic
body, its behind-the-scenes influence on
flag football’s rulemaking and promotion
raises critical questions about institutional
boundaries. The NFL works closely with
the International Federation of American
Football (IFAF), which is the formal IOC-
recognized governing body, through USA
Football.''" However, the NFLs financial
backing, branding, and media power
have effectively positioned it as the sport’s
dominant stakeholder. This blurs lines
between public governance and private
control, reflecting a modern trend in
Olympic sports where commercial leagues
shape outcomes through federated proxies.''?
3. Amateurism, Eligibility, and Tensions
Between Olympic and Professional
Systems

The 2028 Games will likely force a
reckoning on who gets to play flag football
on the Olympic stage. The NFLs interest
in fielding elite-level players—possibly
including practice squad members or recently
retired stars—may clash with the IOC’s
amateur-first narrative, especially if national
teams are disproportionately filled by U.S.
professionals. How these eligibility standards
are negotiated could set a precedent for how
the NFL navigates other potential Olympic
sports in the future.
4. Strategic Global Branding Without
Full Contact Football

Flag football offers a form of “non-
contact diplomacy” for the NFL.""® Unlike

full tackle football, which requires massive

physical infrastructure and often faces
cultural or governmental resistance abroad,
flag football allows the NFL to plant its brand
in high-barrier countries without the need for
professional leagues or stadiums. It positions
flag as a brand ambassador for American
football while avoiding the political and
medical controversies tied to concussions,
CTE, and youth tackling.
5. Gender Equity and Olympic
Legitimacy

A key factor in flag football’s Olympic
bid was its gender inclusivity.''* The IOC
placed heavy emphasis on the ability to
offer equal male and female participation,
a criterion that tackle football generally
cannot meet. The NFLs active promotion
of girls’ flag football—especially in schools
and through USA Football—aligns with
this push and helps validate the league’s
involvement in Olympic development. This
bolsters the NFLs reputation as a progressive
global actor, while also expanding its
consumer base among younger, more diverse

demographics.'”

IV. Major LEAGUE BASEBALL:
INTERNATIONAL ROOTS AND
NEew FRONTIERS

Unlike the NFL, MLB has long
maintained international operations.
Counties in Latin America and Asia have
long produced all-star and hall-of-fame talent
for the league. This section explores how
MLB’s historic presence abroad has evolved
into a multifaceted global strategy, supported
by a complex legal and economic structure.

Section A begins with an overview

of MLB’s international history, including

CURrRRENTS 27.1 2026



academies and talent pipelines. Section B
explains how MLB has adapted its strategies
in the 21st century from traditional methods
to more modern institutions like global
media rights, international drafts, and global
tournaments. Section C dives into the legal
and economic infrastructure that supports
this continued growth, and Section D offers
a focused case study on the World Baseball
Classic (WBCQ).

A. LONGSTANDING GLOBAL FOOTPRINT

This subsection outlines how MLB
established deep roots in countries like the
Dominican Republic, Cuba, Venezuela,
and Japan. It examines the legal structures
surrounding player recruitment, visa
compliance, local labor issues, and the long-
term economic effects of MLB academies on
host countries.

1. Player Recruitment and Talent
Development Infrastructure

Since the 1980s, MLB clubs have
operated academy systems—particularly in
the Dominican Republic, where all 30 teams
now maintain development facilities.!'®
These academies function as private talent
incubators, often outside the direct oversight
of government bodies or international
sport federations. In return for access to
elite athletic development, young prospects
typically forgo education and employment
rights in favor of a professional path starting
as early as age 12 or 13.'7

This has led to criticism from NGOs
about exploitative recruitment practices.''®
This is particularly highlighted when bonuses
are small, and failure rates are high. The
absence of union representation for these
minors makes them vulnerable. In Venezuela,

local instability has led to less formalized

oversight, further raising concerns over
transparency and abuse.'"”
2. Immigration and Visa Compliance

Prospects who sign contracts must
navigate U.S. immigration law. P-1 (athlete)
or B-1/B-2 (training) visas can be delayed or
denied due to criminal background checks
or political tensions.'*® MLB franchises bear
compliance risk if a player’s visa status is
improperly handled, with implications under
both U.S. immigration law and international
labor treaties.!?!
3. Local Labor Law and Cross-Border
Accountability

MLB academies operate in a legal gray
zone. Host countries often do not regulate
or inspect them as they would traditional
employers. For instance, the Dominican
Republic’s labor code is not consistently
enforced inside academy systems, even
though they function similarly to job training
centers.'* Cases involving wage disputes,
minor injuries, and the lack of insurance
coverage have prompted calls for bi-national
oversight frameworks.'?
4. Long-Term Economic Effects

Despite legal critiques, MLB’s presence
in countries like the Dominican Republic
and Mexico has led to meaningful economic
development, including job creation, tourism
from scouting events, and infrastructure
improvements around academies.'** However,
this benefit is often localized to MLB-aligned
facilities, rather than broadly distributed.
Moreover, the “brain drain” effect—where
elite talent leaves for the U.S.—may suppress
long-term competitiveness of national

leagues and hinder local sports economies.'?

B. MoODERN STRATEGIES FOR GLOBAL
INTEGRATION

MLB’s modern expansion efforts involve
everything from global streaming rights to
talent development agreements with national
federations. This subsection reviews those
strategies, including recent efforts to host
regular-season games in Asia, Mexico, and
the U.K., and the proposal of an international
draft.

1. International Regular Season Games

and Home Openers

MLB has increasingly hosted regular
season games abroad, most notably in Tokyo,
London, and Mexico City.'* These events
combine commercial partnerships with
national governments and private sponsors
to showcase MLB’s brand in high-growth
regions. In 2024, the Dodgers’ home opener
in Seoul—which featured Shohei Ohtani—
illustrated the enormous economic impact of
placing a global superstar on the international
stage.'”” According to ESPN and Nippon TV,
the opener drew over 24 million live viewers
across East Asia, reinforcing the league’s

efforts to tap into Asia-Pacific markets.'*®

However, these games also present
legal challenges. Temporary employment of
players in foreign jurisdictions raises issues
of tax withholding, performance licensing,
and collective bargaining coverage.'® Leagues
must negotiate revenue-sharing arrangements
that respect host country tax laws while also
preserving the MLB Players Associations’
rights under U.S. labor law.'®’

2. The International Draft Proposal

As part of the 2022-2026 collective
bargaining negotiations, MLB proposed an
international draft to replace the open free-

agent system in Latin America.”®! The draft
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would implement centralized control over
signing ages, bonus caps, and eligibility—all
under the supervision of the league, rather
than individual franchises."** Proponents
argue this would reduce corruption and

“buscone”!3?

exploitation (independent
trainers taking large cuts of player bonuses).

Though ultimately denied/deferred,
the proposal demonstrates MLB’s intent to
standardize international recruitment under
a unified economic model, mirroring the
U.S. draft system. If adopted in the future,
the draft would carry significant cross-
border implications for labor markets, agent
regulations, and antitrust exemptions.
C. Lecar anp EconNomic
CONSIDERATIONS

This subsection breaks down the legal
challenges MLB faces abroad—including
child labor scrutiny, international arbitration
rights, and compliance with anti-corruption
laws—alongside its economic motivations,
such as market saturation in the U.S. and
the need to diversify revenue streams globally.
1. Legal Challenges: Child Labor,
Arbitration, and Anti-Corruption

MLB has faced criticism for its lack of
protections for minor players, especially in
Latin America.'?* Unlike U.S.-based minor
leaguers who are at least covered by collective
bargaining, Latin American prospects are
often recruited before age 16 and lack
access to education or healthcare.'® Several
international watchdogs have called for the
application of ILO child labor standards to
MLB operations. Specifically, many have
looked to cases where minors are cut from
academy systems with no fallback options.'*

Additionally, MLB’s arbitration model

for international disputes lacks independence.

While teams may agree to resolve contract
issues through internal tribunals, this setup
skirts global norms around fair and neutral
arbitration. This further raises doubts about
procedural due process.

Lastly, MLB’s anti-corruption
compliance efforts are reactive. A 2018
Department of Justice investigation revealed
improper payments to buscones and
government officials in multiple countries.'?”
Though reforms have followed (e.g., more
background checks and internal audits), a
uniform global compliance protocol has not
been adopted.'?®
2. Economic Motivations for Global
Expansion

Domestic market saturation and shifting
media consumption patterns have compelled
MLB to pursue new international revenue
streams. For example, the 2024 World
Series drew record-breaking international
viewership, especially in Japan and South
Korea. According to MLB data, over 30
million people outside the U.S. watched
at least one game of the Series—a 67%
increase over the prior year, driven largely by
Obhtani’s presence and multilingual streaming
options.'?’

These numbers validate MLB’s broader
economic goal: turning international stars
into commercial anchors for overseas
markets. As U.S. television ratings plateau,
the international broadcast rights market,
local sponsorship deals, and merchandising
royalties become increasingly central to
MLB’s overall health.

D. Case Stupy: WORLD BASEBALL
Crassic As A GRowTH ENGINE

The WBC is a vital took in MLB’s

global branding. This case study explores

the tournament’s structure, governance (e.g.,
international team contracts and national
player eligibility), and its growing economic
success (i.e., 2023).

1. Player Commitment and Competitive
Integrity

Unlike past WBCs—often dismissed
as exhibition events—the 2023 tournament
saw top-tier players from nearly every
country participate, including superstars
like Mike Trout, Shohei Ohtani, Juan Soto,
and Yu Darvish. The championship game
between the U.S. and Japan, culminating
in an Ohtani vs. Trout showdown, became
one of the most iconic moments in modern
baseball history.'®® The game averaged 5.2
million U.S. viewers, with millions more
across Japan, Korea, and Latin America,
showing that international pride can elevate
even MLB players to a higher level of
competition.'!

2. Economic Impact and Legal
Considerations

The WBC is co-owned by MLB and its
players association, meaning revenue-sharing
and licensing rights are governed by complex
commercial agreements. This includes split
broadcast rights with national broadcasters,
global merchandising rights, and in some
cases, player image licensing across multiple
jurisdictions.'**

According to Sports Business Journal,
the 2023 WBC generated as much as $100
million in direct revenue—not counting
downstream effects like merchandise sales
and future ticket demand.'* The event also
helped normalize multi-national contracts
and eligibility structures, offering a useful
model for how MLB might structure other

international partnerships.'#

CURrRRENTS 27.1 2026




V. WoMEN’s SOFTBALL: A RisING
GroBAL PLAYER

Women’s softball is uniquely positioned
for global growth due to Olympic
reinstatement and expanding professional
leagues. While softball is not as commercially
present as football or baseball, softball
is experiencing momentum to secure

international footholds.

Section A begins with the sport’s
Olympic trajectory and the opportunities
tied to its return. Section B discusses the
strategies of professional leagues like Achletes
Unlimited (AU) and Women’s Professional
Fastpitch (WPF). Section C focuses on
contract issues, labor projections, and the
gender equity dynamics that shape the legal

environment of the sports’ global growth.

A. GLoBALIZATION OPPORTUNITY
THROUGH OLYMPIC REINSTATEMENT

Olympic reinstatement and future
uncertainty will be one of the largest factors
in shaping the international development
of softball. This subsection will explore how
national federations and the WBSC can use
Olympic visibility to attract funding and

talent.

Softball’s relationship with the Olympics
has been historically inconsistent, shaped
largely by the International Olympic
Committee’s shifting priorities and the
preferences of host nations. After its debut
at the 1996 Atanta Games, the sport was
dropped after 2008 because of limited global
participation and competitive imbalance.'®

For over a decade, this exclusion hindered

national funding, discouraged long-term

investment in development infrastructure,
and fractured elite competition pathways in

several countries.

Its reinstatement for the Tokyo 2020
Games, however, marked a pivotal moment.
The visibility of the sport on a global stage—
particularly in softball-strong nations such
as Japan and the U.S.—generated renewed
interest in the sport.® Though softball was
not included in the 2024 Games, it will be
making a comeback in the 2028 Games.'¥
That inclusion alone significantly alters
the economic effect of the future for the
sport. Olympic eligibility often determines
whether national federations can access
government subsidies, sport-specific grants,
and performance-based bonuses tied to

medal counts.'#®

From a legal perspective, Olympic
reinstatement also shifts governance
priorities. The World Baseball Softball
Confederation (WBSC) is tasked with
compliance with IOC standards on anti-
doping, eligibility, and competition structure.
These harmonization efforts are often under-
resourced in developing countries, creating
a compliance gap that impacts access to
qualification events and international
ranking points. The intermittent nature of
Olympic status introduces a new aspect of
infrastructure—one that must be stabilized
if softball is to build sustainable international

operations.'®

B. ATHLETES UNLIMITED

One league is spearheading professional
softball’s globalization efforts: Athletes
Unlimited (AU). This subsection explains
their business models, international
partnerships, and approaches to player

compensation and branding.

Unlike traditional leagues, AU does
not rely on franchise ownership but instead
implements a centralized system in which
players rotate teams weekly and accumulate
individual points based on performance and
peer voting. This model not only flattens
hierarchical team structures but also positions
players as stakeholders in governance,

branding, and revenue sharing.

AU’s branding strategy is highly
values-driven, leaning into gender
equity, community impact, and athlete
empowerment—oprinciples that resonate with
international audiences and nontraditional
sponsors.'”® The league has successfully
negotiated streaming deals with international
media platforms and launched targeted social
media campaigns to attract global viewers.
Additionally, AU has intentionally recruited
international athletes, particularly from
Canada, Mexico, and Japan, providing them
with competitive playing opportunities in
the United States and leveraging their global

fanbases.'!

C. PravyErR CONTRACTS, GENDER
Equrry, AND LABOR PROTECTIONS

This subsection discusses the unique
labor and legal challenges in women’s softball,
including short-term contract structures,
workplace protections, international
mobility, and how gender equity norms
intersect with international law.

Short-term contracts allow flexibility for
players juggling national team commitments
and other employment, but it also generates
legal uncertainty regarding immigration
status, health insurance, and income
continuity—especially for international
athletes.”* In some jurisdictions, these players

are considered independent contractors,
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limiting their access to standard workplace

protections.

As more players cross borders to
compete in AU, labor mobility raises
complex legal questions. Visa sponsorship
responsibilities, residency requirements, and
tax liabilities differ significantly between
countries and often fall outside the capacity
of smaller leagues to manage effectively.'>
Moreover, the absence of a union or collective
bargaining agreement in professional softball
leaves athletes with limited recourse in
employment disputes, including those
involving wage delays, medical treatment,

or unsafe playing conditions.'>*
ying

Gender equity principles—enshrined
in instruments like the Convention on the
Elimination of All Forms of Discrimination
Against Women (CEDAW) and reflected
in the International Labour Organization’s
decent work agenda—further complicate
this landscape. While these frameworks
are not binding on private leagues, they
inform both state regulatory policy
and sponsor expectations, especially in
countries promoting gender-inclusive sports
development.'” Softball occupies a unique
position in this respect, and it serves as a
case study to show how emerging women’s
sports leagues must navigate a global legal
environment that is both fragmented and

evolving.

VI. Tae Orympric MOVEMENT
AND EMERGING SPORTS

As American leagues seck legitimacy
and growth beyond domestic borders, the
Olympic movement plays a pivotal and often

underestimated role. Olympic inclusion has

the power to legitimize emerging sports,
expand access to government funding,
and expose international audiences to new
athletic formats. For U.S. leagues, the
Olympic platform is both a validator and a
vehicle for global expansion—particularly
in sports like flag football, softball, and

lacrosse.!°

Section A explores the Olympics as a
growth accelerator. Section B covers how
emerging sports use Olympic entry as a
springboard to commercial success. Section
C discusses how this visibility changes athlete
compensation and governance models.

A. Orympics A4S A CATALYST FOR
GLOBAL SPORTS INVESTMENT

This subsection examines how inclusion
in the Olympics significantly boosts a sports’
visibility, funding, and growth trajectory
globally. It outlines how Olympic status
leads to state-backed investment in national
programs and how U.S.-based leagues
capitalize on this infrastructure to enter new
markets. The subsection will also include
the strategic lobbying efforts by American
sports organizations to secure their place in
the Olympics.

Olympic inclusion is one of the most
powerful accelerators for international
sports development. As noted earlier,
when a sport is added to the Olympic
program, it immediately benefits from
elevated visibility, enhanced legitimacy, and
increased investment across both public
and private sectors. However, beyond
these reputational gains, the designation
also triggers meaningful financial and legal
shifts—especially at the national level.

Many governments with centralized

sports ministries or Olympic-focused

funding systems allocate resources to
Olympic disciplines.”” These resources
include funding for athlete training, facility
development, and youth outreach—each of
which becomes a form of soft infrastructure
that U.S.-based leagues can later use to
establish a commercial footprint abroad.'®
In this way, the Olympics serve not only
as a global stage but as a regulatory signal

that prompts states to mobilize capital and

institutional support for emerging sports.

American sports organizations
understand this dynamic and have responded
with coordinated lobbying campaigns.
For example, USA Football—backed by
the NFL—was instrumental in securing
flag football’s inclusion in the 2028 Los
Angeles Olympics. Its strategy combined
grassroots expansion in partner countries,
alignment with the International Federation
of American Football (IFAF), and targeted
advocacy within the IOC framework.!”
Similarly, World Lacrosse, with substantial
support from U.S.-based stakeholders,
successfully pushed for the addition of sixes
lacrosse to the 2028 Games, tailoring the
format to meet Olympic requirements for
gender equity, pace of play, and international
reach.!®

These lobbying efforts underscore how
American leagues and governing bodies now
treat Olympic inclusion as both a strategic
priority and a launchpad for international
economic opportunity. In effect, Olympic
validation acts as a form of regulatory
recognition—unlocking pathways for
foreign direct investment, state-backed sport
development, and expanded athlete pipelines

in host countries.'®!
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B. NEwW SPORTS AND THE PROFESSIONAL
PIrELINE

The focus here turns to how Olympic
exposure is used by U.S. leagues to build
long-term international pipelines. When
a sport like flag football is added to the
Olympic schedule, the NFL becomes
positioned to invest in international youth
development and infrastructure.'®® This
subsection evaluates how these pathways are
strategically cultivated to accelerate global
adoption.

The Olympics also function as a long-
term investment multiplier by giving
emerging sports a platform from which to
build professional infrastructure.'® While
short-term visibility can generate immediate
interest, the more significant development
lies in how U.S.-based leagues use Olympic
momentum to construct lasting global
pipelines.

Take flag football, for example. With
its Olympic debut set for 2028, the NFL
has a rare opportunity to attach itself to a
newly-legitimized global sport without the
bureaucratic burden of traditional American
football. In preparation, the league has
already expanded its International Player
Pathway Program, funded youth leagues
in Mexico and Europe, and entered into
partnerships with international federations
to standardize rules and increase access
to equipment.'® These steps are not just
promotional—they lay the groundwork for
future talent identification, commercial rights

deals, and localized league formation.'®

The predictive element here is important:

once a sport appears on the Olympic stage,

national federations will likely escalate youth
participation targets, integrate the sport
into school curricula, and seek alignment
with international coaching standards.'®
U.S. leagues are well-positioned to supply
technical expertise, digital content, and
branding infrastructure in these early
development phases. This dynamic was
previously seen with skateboarding and BMX
following their Olympic introductions, where
American cultural dominance translated
into commercial leadership and coaching

exports.'”’

In essence, the Olympics create a
regulatory and cultural vacuum in new
sports markets. U.S. leagues fill this vacuum
by building the pipeline themselves—
introducing athlete development programs,
educational curricula, and digital platforms
that reflect professionalized American
models, all while maintaining legal and
commercial leverage over international
growth.

C. PROFESSIONALIZATION OF OLYMPIC
ATHLETES

This subsection addresses how the line
between amateur and professional athletes
in the Olympics continues to blur. Many
American Olympic athletes are embedded in
professional systems that raise complex legal
issues related to eligibility, labor rights, and
sponsorship agreements. This subsection will
assess how the professionalism of Olympic
participation influences legal frameworks
and whether it ultimately benefits or burdens
American-led global expansion.

Historically, the Olympic Charter
excluded professional athletes in order to
preserve ideals of amateur competition,

but that principle has eroded in practice—

particularly as American athletes have

entered the Games through fully professional
pathways.

The 1992 U.S. men’s basketball “Dream
Team” marked a turning point. For the
first time, NBA players were permitted to
compete in the Olympics, fundamentally
altering the tone, visibility, and commercial
value of Olympic basketball. While the
success of the Dream Team enhanced global
admiration for the NBA, it also opened new
legal questions: Were these athletes subject
to national team labor protections? How
did their sponsorship rights intersect with
IOC Rule 40 restrictions? And what legal
standards applied when professional leagues

lent players to national programs?'®®

Today, Olympic rosters often include
athletes under professional contract. These
professionals bring brand equity and elite
performance, but they also introduce layers of
contract complexity. Leagues must negotiate
athlete release clauses, resolve liability issues
related to injury, and navigate conflicting
endorsement obligations.'® Meanwhile,
the athletes themselves face uncertain labor
protections, especially if their Olympic
participation is unpaid or governed by
national federations outside the scope of their
domestic agreements.

From an international standpoint,
this shift raises broader questions about
workers rights, labor classifications, and
cross-border dispute resolution. The gradual
professionalization of Olympic participation
has forced governing bodies to reconcile
inconsistent definitions of amateurism
and rethink outdated eligibility rules.
The long-term outcome may be a more

transparent, harmonized legal structure
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governing Olympic athletes—one that better
reflects the commercial realities of modern
sports and reduces regulatory ambiguity for

emerging U.S. leagues expanding abroad.'”®

VII. CoMPARATIVE LESSONS
FROM SOCCER AND THE NBA

While U.S. leagues are increasingly
focused on international growth, they are
not the first to navigate these waters. Global
soccer and the NBA offer contrasting but
instructive case studies on how to scale a
sports league internationally with commercial
success and cultural integration.

Section A examines soccer’s organic
governance model, and its reliance on
decentralized development and global
labor movement. Section B details the
NBA’s structured expansion, and its focus
on branding, elite academies, and digital
outreach to create global fanbases. Section
C compares these two models and addresses
what the NFL, MLB, and softball can
adopt or adapt as they develop their global
strategies.

A. Soccer’s MopEL FOR GLOBAL
GROWTH

This subsection explores the foundational
role of the Fédération Internationale de
Football Association (FIFA) and other
international bodies in building soccer’s
unparalleled global footprint. It considers how
legal structures, such as harmonized transfer
rules and international arbitration, facilitate
smooth labor movement and competition.
The focus here is on understanding the
decentralized, but cohesive, model that
allows clubs in vastly different jurisdictions

to operate within a single global market.

FIFA and its continental confederations,
demonstrates a deeply decentralized
governance structure that thrives precisely
because of its fragmentation. Rather than a
single governing league, soccer functions as
a patchwork of national federations, local
clubs, and transnational competitions—all
loosely coordinated under FIFA’s regulatory

71 This decentralization enables

umbrella.
localized decision-making, which in turn
fosters cultural integration and accelerates
grassroots development.

Despite this fragmentation, soccer
enjoys legal and commercial cohesion
through a few central mechanisms:

¢ Harmonized Labor and Transfer Rules:
FIFA’s Regulations on the Status and Transfer
of Players (RSTP) provide the framework
for player mobility, standardizing training
compensation, transfer windows, and dispute
resolution across jurisdictions. This supports
a predictable labor market that facilitates
international player flow without the need
for centralized league control.'”

e Arbitration and Dispute Resolution:
Institutions like the Court of Arbitration
for Sport (CAS) and the FIFA Dispute
Resolution Chamber offer neutral forums for
resolving international disputes—crucial to
investor confidence in such a transnational
system.'”?

* Global Popularity and Commercial
Momentum: Because of its ubiquity,
soccer benefits from immense media-
rights’ valuations even in decentralized
markets. Clubs like Real Madrid and
Manchester United generate billions in
global brand revenue without needing to
export entire leagues abroad. Their global

traction allows them to sell merchandise, run

international tours, and negotiate region-

specific sponsorships—Ileveraging market

access without overhauling local structures.'”

In short, soccer’s decentralized
governance does not hinder international
commerce—it enables it, by empowering
local entities within a harmonized legal
framework that scales globally.

B. NBA'’s PLAYBOOK FOR INTERNATIONAL
Expansion

The NBA, in contrast to soccer,
operates through a more centralized system,
emphasizing content distribution, brand
expansion, and elite player development in
foreign markets.!” This subsection breaks
down the NBA's strategies in China, Africa,
and beyond—examining how the league
uses marketing, media rights, and grassroots
academies to create lasting international
relationships. The mechanisms that enable
these efforts, such as global IP licensing
and league governance abroad, will also be
addressed.

The NBA has built an international
model on centralized control and uniform
branding. It exports not just teams or
athletes, butan entire entertainment product
controlled through the league office in New
York. This top-down strategy hinges on
league-wide governance, legal control over
IP, and direct investment in overseas markets.

Key mechanisms include:

e NBA China and NBA Africa: These
are legally distinct entities established as joint
ventures and subsidiaries, allowing the NBA
to comply with local laws while retaining
control over branding and operations. NBA
China, for example, was valued at over $5

billion and has negotiated media rights
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directly with Chinese broadcasters like
Tencent. NBA Africa, launched in 2021,
manages the Basketball Africa League (BAL),
operating as both developmental league and

regional economic engine.'”®

e IP and Licensing Infrastructure:
Through a central IP office, the NBA
licenses team logos, likenesses, and broadcast
packages internationally, streamlining global
commercial operations. The NBA has also
partnered with international brands (e.g.,
Nike, Rakuten) to co-brand in specific

regions while retaining core league identity."””

* Digital-First Fan Engagement:
NBA League Pass and social media have
been deployed with precision in overseas
markets, sometimes in local languages and
with localized content strategies. This has
expanded the NBA’s footprint without the

need for extensive physical presence.'”

e Elite Development Pathways:
Initiatives like the NBA Global Academy
and Basketball Without Borders identify and
train international youth athletes within a
structured development model. This strategy
mirrors domestic pipelines (like the National
Collegiate Athletic Association), but tailored
to international legal systems, education

179180

models, and player eligibility rules.

The NBA’s approach highlights how
centralized leagues can thrive abroad by
controlling their commercial IP, investing
in compliant legal entities, and creating
league-wide strategies for growth—all while
tailoring their product for local consumption.
C. WHar THE NFL, MLB, AND
SorrBaLL CAN LEARN

This subsection shifts to practical
takeaways for other U.S.-based leagues.

Drawing on lessons from both soccer and the

NBA. It outlines the gaps in infrastructure,
legal harmonization, and cultural integration
that have limited the NFL, MLB, and
professional softball from gaining sustained
traction overseas. It closes by proposing
adaptations these leagues can make to
facilitate more durable and legally sound

international expansion.

* Adopt Decentralized Flexibility
(from Soccer): The NFL and MLB often
seek to control international ventures
from league headquarters, but soccer
shows that empowering local federations
or franchises—within a consistent legal
and branding framework—may enhance
global adaptability. For example, allowing
independent flag football federations to
grow organically, while offering official
NFL recognition or content licensing, may
replicate soccer’s success in aligning local
culture with global standards.

e Replicate Centralized Efficiency
(from the NBA): Leagues like the NFL and
professional softball could benefit from NBA-
style international subsidiaries that navigate
foreign legal and economic systems while
preserving U.S. league control. MLB has
taken steps in this direction with the MLB
World Tour and academies in Latin America,
but these remain more developmental than
commercially integrated.

* Harmonization: Both models highlight
the importance of harmonization—whether
through FIFA-style regulations or NBA-style
licensing agreements. U.S. leagues will need
to consider how athlete contracts, labor
rights, and IP protections function across
jurisdictions if they want to scale without

constant renegotiation.

e Cultural Integration and Grassroots

Investment: Finally, cultural resonance
matters. Soccer’s success is rooted in deep
local participation, and the NBA has tailored
its brand to diverse fan bases through region-
specific content. U.S. leagues have to move
beyond its one-size-fits-all promotion and
invest in local storytelling, partnerships, and
events that build emotional affinity abroad.

While soccer and the NBA offer
contrasting roadmaps, their core strategies—
legal infrastructure, cultural sensitivity,
and structural clarity—can help leagues
like the NFL, MLB, and softball develop
international models that are legally sound,

commercially viable, and culturally durable.

VIII. LEcaL RIsks AND

CHALLENGES

With expansion comes exposure—not
just to new audiences but to legal systems,
cultural norms, and regulatory risks that
very significantly by region. U.S. leagues
cannot simply replicate their domestic
legal framework abroad. Instead, they must
navigate a complex patchwork of laws
related to jurisdiction, dispute resolution,
labor rights, and intellectual property
enforcement.'®" Global expansion presents
legal risks that extend far beyond marketing
or logistics. U.S. leagues must navigate a
complex landscape of jurisdictional conflict,
international labor standards, human rights
considerations, and intellectual property
enforcement. This section outlines the
primary categories of legal risk that arise
when American leagues operate in foreign
markets, host events abroad, or establish
talent pipelines in jurisdictions with different

legal norms.

Section A will explore cross-border
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jurisdictional challenges and how leagues use
arbitration clauses and contract provisions to
resolve disputes outside the U.S. Section B
will examine legal concerns related to labor
conditions, athlete exploitation, and human
rights—particularly in youth development
and women’s sports contexts. Section C will
focus on protecting broadcasting rights and
IP in jurisdictions with weaker enforcement
mechanisms, and on the contractual strategies

leagues use to mitigate these risks.

A. CRoSS-BORDER DisPUTE

RESOLUTION AND JURISDICTION

This subsection examines the challenges
of litigating or arbitrating disputes that arise
outside of U.S. borders. It considers how
leagues structure contracts to minimize
jurisdictional uncertainty and explores the
role of international arbitration bodies in
resolving labor, commercial, or sponsorship
disputes. The goal is to highlight best practices
in cross-border legal risk management for
sports entities operating abroad.

Operating in foreign jurisdictions
exposes U.S.-based leagues to legal systems
with different procedural rules, substantive
standards, and enforcement mechanisms.
Jurisdictional ambiguity—concerning
venue, choice of law, and enforcement of
judgments—poses a critical risk when leagues
enter into commercial contracts, player
agreements, or sponsorship deals abroad.
To minimize this risk, many leagues and
their international partners rely on carefully
drafted forum selection and choice-of-law
clauses, often coupled with mandatory
arbitration provisions. These provisions
are increasingly tailored to invoke neutral
international arbitral bodies such as the
CAS, the ICC, or the London Court of

International Arbitration (LCIA).!8

These institutions offer predictability,
cross-border enforceability under the New
York Convention, and expertise in resolving
disputes with transnational elements. For
example, CAS has played a vital role in
adjudicating disputes related to transfer fees,
doping sanctions, and eligibility questions—
frequently involving athletes or clubs in
multiple jurisdictions.'®® American leagues
seeking to globalize their operations can
benefit from pre-emptively building dispute
resolution mechanisms into their contracts
that designate arbitration as the exclusive
forum and anticipate enforcement challenges
in jurisdictions with weak rule-of-law
institutions. Additionally, clauses addressing
currency conversion, force majeure, and local
licensing laws help mitigate region-specific
risks.'® Ultimately, the ability to resolve
labor, commercial, and sponsorship disputes
efficiently across borders is not merely a
procedural concern—it is foundational
to maintaining trust, compliance, and

continuity.

B. HumaN RIGHTS, LABOR ISSUES, AND
Exprrorrarion CONCERNS

This subsection explores how youth
academies, gender disparities, and cultural
norms in other countries can create risks
for U.S. leagues—both reputational and
legal. This includes relevant international
labor standards and how leagues can ensure
compliance with human rights norms when
operating development programs or hosting
events internationally.

When American leagues enter markets
with lower labor standards or differing norms
regarding gender, age, and athlete autonomy,

they expose themselves to reputational and

legal scrutiny under international human
rights law. A particularly sensitive area involves
the establishment of youth academies, where
minors may be enrolled in intensive training
environments under conditions that fall short
of protections set forth by the International
Labour Organization (ILO) and the United
Nations Convention on the Rights of the
Child."® Allegations of coercion, unpaid
labor, or educational neglect can attract
condemnation from NGOs and multilateral
organizations, as well as legal liability in both
the host country and under extraterritorial
U.S. statutes like the Trafficking Victims
Protection Act (TVPA).!8¢

Gender disparities further complicate
these risks. In jurisdictions where women’s
sports lack legal protection or institutional
support, U.S. leagues may inadvertently
reinforce discriminatory systems unless
they adopt robust equality measures. FIFA’s
recent efforts to require minimum maternity
protections in women’s player contracts and
the WNBA’s global outreach programs offer
instructive examples of how leagues can
align commercial strategies with evolving
human rights norms.'”” Additionally, the
cultural dimensions of these issues cannot be
overlooked. Practices that may be accepted
or customary in host countries—such as
early player recruitment or segregated sports
structures—can conflict with global human

rights standards and erode brand trust.'$®

To mitigate these concerns, leagues must
conduct due diligence on local partners, invest
in monitoring and compliance mechanisms,
and adopt binding codes of conduct that
govern labor conditions across their global
operations. Legal counsel should play an
active role in auditing recruitment practices,

academy structures, and event protocols to

CURrRRENTS 27.1 2026




ensure compliance with both domestic and
international human rights frameworks.'®
Transparent grievance mechanisms and
partnerships with independent watchdogs
can further strengthen credibility and reduce
long-term legal exposure.

C. INTELLECTUAL PROPERTY AND
Broapcastin RiGHTS ENFORCEMENT

This subsection addresses the difficulties
of protecting IP and broadcast rights
across multiple jurisdictions. It considers
how leagues combat piracy, negotiate
international licensing deals, and enforce
trademarks abroad. The aim is to identify
gaps in enforcement and propose contractual
or policy-based solutions for strengthening

global IP protection.

Piracy of live sports content—especially
in regions with weak copyright enforcement
or limited digital regulation—poses a
direct threat to revenue streams built on
media rights and brand licensing. Illegal
streaming platforms continue to siphon
billions of dollars annually from sports
properties, despite takedown efforts and
legal pressure.””® Meanwhile, counterfeit
merchandise featuring team logos and
unauthorized use of league trademarks
flood international markets, particularly in
countries with opaque IP registration and

enforcement procedures.!

Leagues like the NBA and MLB have
responded by centralizing IP oversight and
entering into strategic licensing deals with
local partners who better understand the
enforcement landscape. These partnerships
often include clauses that require co-
enforcement actions and provide for
indemnification in cases of infringement.'”?

Still, leagues must navigate national

trademark registration regimes—which
often operate on a “first to file” basis—and
ensure that key brand elements are properly
registered in each jurisdiction of operation.
Failure to do so can lead to costly disputes

or even loss of exclusive rights.!”?

In addition to defensive strategies,
leagues increasingly rely on technological
tools to monitor online infringement,
including automated takedown software
and digital watermarking.'”* While these
measures are helpful, their effectiveness
depends on local judicial willingness to act.
In this respect, public-private partnerships
and trade associations—such as the World
Intellectual Property Organization (WIPO)
and the International Trademark Association
(INTA)—can play a critical advocacy role in
strengthening global enforcement norms.'
Furthermore, leagues should integrate IP
enforcement clauses into all international
sponsorship, broadcast, and distribution
contracts, making clear that infringement
will result in termination or monetary
penalties.

As U.S. leagues globalize, protecting
their commercial identity abroad is as
essential as cultivating it. Intellectual property
is not just a marketing asset—it is a legal
battleground. Effective IP strategy demands
not only registration and vigilance but also
jurisdiction-specific adaptation and sustained
institutional relationships that can support

enforcement across borders.

IX. RECOMMENDATIONS AND
Povricy ProrosALs

To translate international expansion

into long-term success, leagues need more

than just market access—they need legal
infrastructure, policy coordination, and
ethical frameworks that can sustain global
operations. This section presents targeted
recommendations to improve legal clarity,
protect labor rights, and align cross-border

operations with sustainable growth models.

Section A will propose a uniform
framework for international player contracts
that incorporates standardized terms, dispute
resolution mechanisms, and jurisdictional
clarity. Section B will recommend expanding
bilateral or multilateral agreements between
leagues and foreign governments to streamline
operations, secure legal protections, and
encourage mutual investment. Section C will
call for greater transparency in international
labor arrangements and revenue-sharing
mechanisms to protect athlete rights and
ensure equitable outcomes. Section D will
emphasize the need for longitudinal data
collection and independent economic
research to evaluate the effectiveness, legality,
and social impact of international expansion
efforts.

A. BurLpING UNIFORM INTERNATIONAL
Praver CONTRACTS

This subsection proposes a standardized
contract framework for players participating
in international events or leagues, including
built-in dispute resolution clauses, governing
law provisions, and baseline labor protections.
These contracts can help reduce ambiguity
and ensure consistency across borders while
respecting local legal requirements.

At minimum, these contracts should
contain (1) clear jurisdiction and choice-
of-law provisions, (2) opt-in international
arbitration clauses with named forums such
as the CAS or the ICDR, and (3) service

details.” For instance, a U.S. basketball
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league playing exhibition games in Europe
or Asia could adopt a unified short-term
player agreement that is pre-approved
by participating local federations or host
countries. This would not only minimize
the likelihood of litigation in unfamiliar or
hostile courts but also foster predictability
in cross-border employment relationships.

Leagues should also consider including
minimum labor protections consistent with
ILO conventions, especially where local
laws are underdeveloped. By creating a
harmonized, exportable contract structure,
leagues can proactively reduce compliance
gaps and preempt reputational harm tied to
player mistreatment or contractual disputes
abroad.

B. EXPANDING BILATERAL AGREEMENTS
BETWEEN LEAGUES AND INATIONS

The focus on how formal agreements
between sports leagues and foreign
governments—or between U.S. and foreign
regulatory bodies—can facilitate smoother
operations abroad. Visa facilitation, tax
incentives, and facility development
agreements serve both the host country and
the league.

Formal agreements between leagues and
foreign governments can provide the legal
scaffolding necessary to operate efficiently
overseas. These bilateral or multilateral
frameworks might resemble memoranda
of understanding (MOUs) or economic
cooperation agreements. While these
agreements vary widely, they can include
provisions around tax treatment, visa
facilitation, facility development, and dispute
resolution protocols.

For example, the NFLs ongoing efforts

to establish a more permanent presence in

Germany and the U.K. could be accelerated
through intergovernmental agreements that
streamline athlete and staff mobility, reduce
local regulatory barriers, or guarantee long-
term venue use. Similarly, MLB’s operations
in the Dominican Republic and Cuba may
benefit from negotiated accords that clarify
the legality of talent recruitment and foreign

investment in local infrastructure.

These agreements can also serve
diplomatic purposes, offering soft power
benefits to participating states. By linking
global sport to broader economic development
and cultural diplomacy objectives, bilateral
partnerships can secure buy-in from host
governments and ensure legal certainty for

U.S. leagues operating abroad."”’

C. TRANSPARENCY IN REVENUE SHARING
AND LaBoR RiGHTS PROTECTIONS

This subsection recommends reporting
standards and oversight mechanisms to
ensure that international expansions are
equitable, particularly in terms of athlete
compensation and investment in local
infrastructure. The emphasis is on building

long-term trust and legitimacy, both at home
and abroad.

Without appropriate oversight,
international expansion risks replicating
or even exacerbating existing inequalities
in sports. Leagues must commit to
transparent revenue-sharing practices that
fairly compensate both players and local
stakeholders. This includes disclosing financial
arrangements tied to international media
rights, sponsorships, and merchandising in
foreign markets—particularly when these
revenues are derived from talent pipelines or

facilities located in developing countries.'®

Additionally, leagues should implement

and publicize human rights due diligence
protocols that address labor standards in
youth academies, women’s sports programs,
and event staffing abroad. These protocols
should be benchmarked against international
best practices, including the UN Guiding
Principles on Business and Human Rights
and relevant ILO standards.'”” For example,
a league that establishes a youth academy in
Sub-Saharan Africa or Southeast Asia must
ensure compliance with age verification
practices, educational access, and safeguards
against coercion or trafficking.

Mechanisms such as third-party audits,
annual human rights impact assessments,
and grievance reporting systems can enhance
accountability and mitigate reputational
risks. Greater transparency not only supports
legal compliance but can also strengthen
brand equity by demonstrating a credible
commitment to equitable development and
athlete welfare.
D. Dara
LONGITUDINAL RESEARCH ON

COLLECTION AND

Economic Impact

This section calls for systematic data
collection on the financial and labor
implications of international sports
operations. Independent research can help
leagues and policymakers assess whether
international games and academies deliver
promised returns, promote fair labor
practices, and support sustainable growth
strategies.?”

Effective policy decisions require
reliable data. Currently, most leagues rely on
proprietary or short-term financial metrics to
evaluate international expansion. This narrow
view limits the ability of regulators to assess

whether international efforts are generating
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sustainable value or merely inflating short-
term revenues.”!

Standardized reporting metrics—such
as job creation, facility use post-event,
athlete migration patterns, and educational
access for youth academy participants—can
help build an evidence base for what works
and what does not. In time, this data can
inform cross-jurisdictional best practices,
promote regulatory convergence, and ensure
that international expansion contributes
meaningfully to both host countries and

global sport governance.

X. CONCLUSION

‘The global expansion of U.S. professional
sports leagues is no longer a theoretical
ambition—it is an economic necessity
and a legal reality. As explored in this
Comment, the globalization of leagues like
the NFL, MLB, and professional softball
rests on a multilayered foundation: economic
incentive, regulatory navigation, and cultural
resonance. From grassroots flag football to
MLB’s embedded international academies
and the reemergence of women’s softball on
the Olympic stage, American sports leagues
are engaging in complex and dynamic
transnational strategies.

Yet with opportunity comes obligation.
The internationalization of sports must
contend with fragmented labor regimes,
overlapping jurisdictional laws, and emerging
questions around gender equity, youth
protections, and cross-border intellectual
property. Moreover, the Olympics—while
traditionally symbolic—now serve as legal
and economic accelerators for emerging

sports. The inclusion of new disciplines like

flag football and cricket for the 2028 Los
Angeles Olympics illustrates how Olympic
validation intersects with league-driven

market strategies and governmental interests.

The comparative experiences of soccer
and the NBA underscore that long-term
global success is not just a function of brand
popularity, but of foresight and institutional
investment. Leagues that fail to align their
growth with evolving international norms
may face not only economic inefficiencies
but also reputational risks and compliance

vulnerabilities.

This Comment has argued that
international economic law will be a defining
influence in shaping the future of U.S. sports
abroad. To that end, leagues and lawmakers
must collaborate to ensure that expansion
strategies are accompanied by robust legal
infrastructure and ethical considerations.
Policymakers should consider harmonizing
visa protocols, labor mobility pathways, and
dispute resolution mechanisms that facilitate
growth without sacrificing accountability.
Leagues, in turn, must invest in legal
compliance, community engagement, and
long-term talent development abroad—not
just short-term monetization.

As globalization continues to blur the
boundaries between local loyalties and global
audiences, the legal profession will play a
vital role in mediating that transformation.
Sports are no longer just games; they are
transnational enterprises that operate at the
intersection of law, culture, and commerce.
‘The challenge ahead is to build legal systems
that not only keep pace with this evolution

but help shape its future.
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ILLICIT TRADE IN CULTURAL PROPERTY AND
INTERNATIONAL ECONOMIC LAW

MAX DE LEON

I[. INTRODUCTION

Illicit trade in cultural property
constitutes one of the most complex and
destructive forms of transnational criminal
activity.! This covert market facilitates the
unauthorized excavation, exportation, and
sale of cultural artifacts in violation of national
and international legal frameworks.> At its
core, this trade challenges the sovereignty
of states over their cultural heritage and
undermines efforts to safeguard historical
and spiritual artifacts essential to national
identity.> Although such trade is illegal, it
flourishes in regions plagued by political
instability, armed conflict, and corruption.
In these environments, it often serves as a
vital source of funding for organized crime
and terrorist networks.*

The significance of combating illicit
trade in cultural property extends beyond
criminal law or cultural preservation.” As
this trade increasingly intersects with global
commerce, it implicates international
economic law and the governance structures
of the World Trade Organization (WTO).°
Although the WTO’s legal instruments
were not drafted with illicit trade in mind,

its provisions on customs procedures, trade

facilitation, and intellectual property rights
offer underutilized avenues to disrupt illicit
networks.” Efforts to counteract illegal trade
must evolve to incorporate cultural goods
and artifacts within the broader regulatory
framework of global commerce. This includes
utilizing mechanisms developed by the World

Trade Organization.®

This comment examines the intersection
of illicit cultural property trade and
international economic law by exploring
how current trade rules, institutions, and
cooperation mechanisms can be leveraged
to combat trafficking.” It begins by analyzing
definitional and legal thresholds for
categorizing illicit trade in cultural property.
The Comment then examines both the
limitations and the potential of WTO rules
in addressing this issue. It focuses on key
instruments such as GATT Article XX, the
TRIPS Agreement, and the Trade Facilitation
Agreement. It surveys international treaties
and institutional efforts from UNESCO,
UNODC, INTERPOL, the EU, and
regional bodies to enforce norms and support
capacity-building. It also explores the growing
role of non-governmental organizations
(NGO:s), academic centers, and civil society
in filling enforcement gaps and pressuring for

reforms. Finally, it evaluates new technologies

and policy innovations designed to fortify
regulatory environments and concludes
by recommending reforms to improve
coherence between trade governance and

cultural heritage protection.

DEerINING ILLICIT TRADE IN
CurruraL PROPERTY

The threshold issue in addressing the
illicit trade in cultural property is establishing
a precise and workable definition of the
term “illicit trade.”® Although there is no
universally agreed-upon definition, illicit
trade in cultural property generally refers
to the excavation, removal, export, import,
and sale of cultural artifacts in violation of
national or international laws.!' The 1970
UNESCO Convention defines illicit trade
as any export or transfer of ownership of
cultural property effected contrary to the
laws of the country of origin.'? This includes
unauthorized excavations, the sale of stolen
items, and the trafficking of objects with
falsified provenance documents.'

Unlike legitimate trade, which is
governed by customs controls, licensing
regimes, and international conventions,
illicit trade circumvents authorized channels

and relies on deceptive documentation to
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enter legal markets.' It is often carried out
by criminal networks that exploit regulatory
loopholes, weak borders, and market demand
to profit from the circulation of heritage
objects."” These practices are typically hidden
from authorities and make detection and

prosecution especially difficult.'®

This lack of visibility complicates
enforcement and enables traffickers to
embed looted artifacts into otherwise legal
transactions. As a result, traffickers can
more easily insert looted artifacts into legal
transactions, particularly through auction
houses, online platforms, and private
collections.'” In many cases, artifacts are
laundered through several intermediaries
before entering major cultural institutions,
which further masks their origins and

hampers restitution efforts.'®

Ilicit trade is particularly prevalent
during armed conflict and political unrest
when state institutions collapse and cultural
sites are left vulnerable to looting and
destruction."” For instance, the trafficking
of cultural property surged in Iraq and Syria
during the rise of the Islamic State of Iraq and
the Levant (ISIL), which institutionalized
the looting of heritage sites as a source
of revenue.” Similar patterns have been
observed in Ukraine following the 2022
invasion, where reports indicate that cultural
artifacts were systematically removed from
museums and transported across borders.?!

Despite the gravity of this activity, illicit
trade in cultural property often falls outside
traditional trade law regimes, including the
framework of the World Trade Organization
(WTO).*? Nonetheless, it distorts markets by
undermining competition, eroding customs
oversight, and facilitating broader financial

crimes such as money laundering and terrorist

financing.?® These distortions raise important
questions about how international trade
law, particularly the rules and enforcement
mechanisms of the WTO, can and should
be adapted to support cultural heritage

protection.?

WTO INSTRUMENTS AND LEGAL
MANDATES

A. THE GENERAL AGREEMENT ON
TARIFFS AND TRADE (GATT)

Although illicit trade in cultural property
is primarily addressed through criminal
and private property law frameworks, its
implications for international trade law are
increasingly evident.”” The World Trade
Organization (WTO), as the principal body
responsible for administering multilateral
trade rules, offers a legal and institutional
framework that, while not originally designed
for cultural protection, can be applied to curb

the economic dimensions of illicit trade.?®

Under the General Agreement on
Tariffs and Trade (GATT), member states
commit to avoid unnecessary restrictions
on imports and exports, but Article XX(f)
provides an exception that permits otherwise
inconsistent trade measures when necessary
to protect national treasures of artistic,
historic, or archaeological value.”” This
clause recognizes the cultural significance
of certain goods and implicitly supports
regulatory measures designed to prevent
the cross-border movement of stolen or
illicitly exported artifacts.?® Although GATT
jurisprudence on Article XX(f) is limited,
the provision offers legal cover for customs
enforcement actions targeting cultural

property trafficking.”

B. Tue TRIPS AGREEMENT AND
INTANGIBLE CULTURAL HERITAGE

In addition to GAT'T, the Agreement on
Trade-Related Aspects of Intellectual Property
Rights (TRIPS) also offers elements that
can provide frameworks for
the international protection of cultural
property, such as geographical indications,
traditional knowledge, and folklore.*® These
provisions can be adapted to strengthen legal
claims over community-held cultural goods
and to reinforce obligations on importers
and market actors to respect the origin and
cultural significance of such items.* Scholars
have noted that TRIPS can serve as a model for
expanding trade rules to include protections
for intangible heritage, particularly in regions
where traditional cultural expressions are
vulnerable to misappropriation and illicit

commercialization.??

C. THE TrADE FACILITATION
AGREEMENT (TFA)

The Trade Facilitation Agreement
(TFA), which entered into force in 2017,
offers a third avenue through which WTO
members may combat illicit trade in cultural
property.®® The TFA promotes simplified and
harmonized customs procedures, encourages
risk-based inspection strategies, and mandates
cooperation between border agencies.** All of
which apply to the detection and prevention
of cultural property smuggling. Customs
authorities can use TFA tools to prioritize
high-risk shipments, cross-check declarations
against international databases, and develop
protocols for the seizure and investigation of

suspicious artifacts.®®
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D. INSTITUTIONAL LIMITATIONS AND
CALLS FOR REFORM

Despite these legal tools, the WTO has
not made cultural heritage protection a formal
part of its policy agenda. Discussions on the
illicit trade in cultural goods remain largely
peripheral to its operations.’® The WTO
has acknowledged the gap and emphasized
the need for stronger institutional linkages
with organizations such as UNESCO,
INTERPOL, and the World Customs
Organization (WCO).*” Establishing these
linkages would allow for the exchange of
technical information, the alignment of
customs protocols with cultural enforcement
norms, and the development of specialized
guidance for WTO members on how to

exercise their rights under Article XX(f).*

licit cultural property trade presents
significant market distortions that fall
within the WTQO’s economic mandate.*
These distortions include unfair competition
against legitimate traders, erosion of public
revenues, and the laundering of high-value
goods through art and antiquities markets.*’
TRACIT reports have identified these effects
in supply chains where enforcement is
weak.*! They note that illicit goods, including
cultural artifacts, enter legitimate commerce
through online platforms and free trade zones,
which are often beyond the reach of customs
controls.* Such conditions undermine not
only cultural heritage protections but also

the very transparency and rule-based order
the WTO seeks to uphold.”

Scholars have therefore argued for the
WTO to adopt a broader conception of its
mandate. This would include integrating
anti-illicit trade measures into its regular

trade monitoring, capacity-building, and

dispute resolution functions.* This approach
would not require fundamental changes to
the WTO Agreements, but would instead
leverage existing exceptions and procedural
mechanisms to support member states in
addressing cross-border cultural property
crime.” Doing so would enhance the WTO’s
relevance in a rapidly evolving global trade
environment. It would also reinforce the
principle that trade liberalization must be
balanced against other legitimate policy
goals, including the preservation of cultural

heritage.“¢

TRADE FACILITATION AND
Customs ENFORCEMENT ToOLS

The WTO’s Trade Facilitation
Agreement (TFA) and associated legal
instruments offer a compelling framework
to support border enforcement, enhance
transparency, and deter illicit cross-border
movement of cultural artifacts.””

‘The TFA, which entered into force in
2017, requires WTO members to adopt
customs procedures that promote efficiency
while simultaneously improving oversight.*®
These obligations include risk-based
management systems, pre-arrival processing,
advance rulings, publication of import-
export rules, and the establishment of a
“single window” for document submissions.*’
These mechanisms, while not designed
specifically for cultural heritage protection,
can significantly reduce opportunities for
illicit actors to smuggle cultural goods by
creating traceable, verifiable, and standardized
customs practices.”

One of the most promising provisions
of the TFA is the requirement for risk

management systems that allow customs

authorities to focus resources on high-risk
consignments.”’ Customs agencies can
improve their chances of stopping trafficked
cultural property by using databases of
stolen artifacts. These include resources like
INTERPOL:s Stolen Works of Art database
in their risk assessment tools.>? In particular,
the ability to flag suspicious shipments based
on harmonized system codes, country of
origin, and discrepancies in declared values
can help uncover smuggling attempts that

would otherwise go undetected.

The transparency mandates in Article 1
of the TFA require members to publish rules
and regulations related to trade procedures,
which in turn helps close regulatory gaps
that traffickers exploit.”® For cultural goods,
clear import and export documentation
requirements help deter illegal entry.
Requiring provenance declarations and
export certificates raises the bar for lawful
trade.”* Furthermore, by mandating the use
of a single window system, the TFA limits
discretionary authority and fragmented
procedures that traffickers often exploit to
launder looted artifacts through ambiguous

classifications or mislabeling.”

The TFA also promotes international
customs cooperation through Article 12,
which facilitates the exchange of real-time
information between border authorities.*®
This kind of cooperation is essential when
dealing with cultural heritage trafficking.
Artifacts are often shipped through several
countries to hide where they came from.”
Through joint enforcement operations and
shared intelligence, customs agencies can
intercept shipments at key transit points
rather than relying solely on the destination

country’s enforcement capacity.”
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Developing countries face unique
implementation challenges under the
TFA due to resource constraints, limited
technical infrastructure, and institutional
capacity gaps. However, the TFA includes
mechanisms for technical assistance and
phased implementation through its “Category
C” designations. These designations allow
countries to defer obligations while receiving
targeted support.” These provisions are
especially relevant for source countries of
cultural property, which often struggle
to prevent the outflow of artifacts due to
insufficient border controls and a lack of
training.'® Capacity-building programs
should prioritize training customs officials to
identify cultural objects and understand the
documentation necessary for lawful export

under the 1970 UNESCO Convention.®
Additionally, the TRIPS Agreement,

while traditionally associated with patents
and trademarks, includes border enforcement
provisions relevant to the trade in cultural
goods when intellectual property rights
are implicated.”’ An example is in cases
involving protected indigenous designs
or traditional knowledge associated with
artifacts.®® Articles 51-60 of TRIPS provide
for the suspension of customs clearance
and the seizure of goods that infringe upon
intellectual property rights. This can serve as
a basis for intercepting fakes or replicas that
facilitate the laundering of looted originals
into the legal market.®?

The WTO also offers institutional
venues such as the Trade Facilitation
Committee and the Council for TRIPS that
can facilitate dialogue among members, share
best practices, and develop targeted guidelines
to address the cultural dimension of illicit

trade.®® These forums remain underutilized

for cultural property protection, but they offer
significant potential for policy innovation,
particularly if coordinated with UNESCO,
WCO, and INTERPOL initiatives.®

In sum, the WTO’s trade facilitation
framework can and should play a greater
role in combating illicit trade in cultural
property. The integration of cultural
enforcement considerations into the TFA’s
implementation, technical assistance
programs, and monitoring mechanisms
would significantly strengthen the global
regime for cultural heritage protection.®
Recognizing cultural property trafficking
not only as a criminal or heritage issue but
as a trade integrity issue may unlock new
avenues for regulation, enforcement, and

international cooperation.®’

Financiar CriMES, FREE
TRADE ZONES, AND MARKET
LAUNDERING

The illicit trade in cultural property
does not operate in isolation from other
forms of transnational economic crime. On
the contrary, it is deeply intertwined with
financial misconduct, including money
laundering, tax evasion, and trade-based illicit
flows.®® Cultural artifacts, especially high-
value antiquities and artworks, are more than
just objects of aesthetic or cultural interest.
They also serve as alternative financial assets
that can be used to conceal, transfer, and
legitimize illicit wealth.® The fungibility and
opacity of the antiquities market make it an
attractive vehicle for laundering criminal
proceeds and transferring value across borders

with limited oversight.”’

One of the most persistent

vulnerabilities in the cultural property

trade is the exploitation of free trade zones
(FTZs) and bonded warehouses. These
designated customs areas, which facilitate
deferred tax payments and streamlined
transshipment, also provide ideal conditions
for the concealment and laundering of
looted or illicitly exported artifacts.”” Free
trade zones often lack transparency and
regular inspections. Combined with weak
registration rules and lax enforcement, these
conditions allow traffickers to store cultural
goods indefinitely, change their classification
using false documents, or move them
anonymously between shell companies.”
The World Customs Organization and the
OECD have noted that FTZs are frequently
exploited for illicit activities. This includes
counterfeit trade, illicit tobacco sales,
and, increasingly, the handling of cultural
property.”?

Cultural artifacts held in free ports,
such as those in Geneva, Luxembourg, and
Singapore, are often stored in conditions
of near-complete secrecy, immune from
meaningful customs scrutiny or ownership
disclosure requirements.”® These facilities
have been criticized for shielding illicit
objects from law enforcement while
simultaneously allowing wealthy clients to
treat art as tax-free collateral or off-balance-
sheet assets.”” The layering of ownership
through trusts, foundations, and offshore
corporations further obscures the beneficial
owner of these objects. This often complicates
efforts to pursue restitution or financial
accountability.”®

These conditions are ripe for abuse not
only by art traffickers but also by corrupt
officials, organized crime groups, and
terrorist financiers. The United Nations

Interregional Crime and Justice Research
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Institute (UNICRI) has documented
how terrorist networks in conflict zones
systematically loot cultural sites and funnel
the proceeds through transnational art

markets and financial intermediaries.””

Despite these risks, international
financial and trade law frameworks have
only recently begun to incorporate cultural
property into broader anti-money laundering
(AML) strategies. The Financial Action Task
Force (FATF) has called for increased scrutiny
of high-value goods transactions. However,
implementation remains uneven across
jurisdictions. This is particularly true when
it comes to the art market.”® The European
Union has taken some steps through its 5th
and 6th AML Directives, which expand
reporting obligations to include art dealers,
but major market jurisdictions like the
United States lag behind in adopting
comparable rules.”

To address these challenges, cultural
property must be explicitly integrated into
the compliance frameworks of financial
institutions, customs authorities, and
trade governance bodies. This includes
requiring provenance verification and
client due diligence for cultural property
transactions, applying AML reporting
standards to auction houses and free ports,
and developing risk-based inspection
protocols for FTZs.% The WTO, through
its Trade Facilitation Agreement and Trade
Policy Review Mechanism, can play a key
role by encouraging members to audit
their FTZ governance regimes and disclose
cultural property risk assessments in trade
transparency reports.®!

More broadly, market laundering of
antiquities demands a shift in international

norms away from passive self-regulation

and toward enforceable obligations. Like
the financial sector’s post-9/11 reforms, the
cultural goods market must evolve from
an “honor system” to a system of codified
responsibilities and oversight.® Failing
to do so not only perpetuates impunity
for traffickers but also erodes trust in
international trade governance and financial

transparency.®

[LLicrT CULTURAL TRAFFICKING
IN DiGrraL TRADE

The rapid expansion of digital trade
and e-commerce platforms has opened a
new and largely underregulated frontier for
the trafficking of cultural property.** Online
sales platforms, digital auction houses, and
peer-to-peer marketplaces have become
increasingly attractive venues for illicit trade
due to their anonymity, scale, and global
reach.® Unlike traditional auction houses,
these digital intermediaries often operate
with minimal provenance requirements,
limited verification of sellers, and little to
no compliance with anti-money laundering

(AML) or customs regulations.®

Cultural traffickers exploit the opacity
of online listings to sell looted or forged
artifacts across borders. They often use vague
descriptions, euphemistic language, and
falsified photographs.®” Because many online
platforms allow third-party vendors to post
items without prior vetting, traffickers can
reach a global audience without revealing
their identity or the item’s origin.* Payments
can be made via cryptocurrencies or payment
processors not subject to stringent financial
regulation, complicating efforts to trace
the proceeds of illicit transactions.®’ In

some cases, traffickers use multiple listings

across different platforms and jurisdictions
to artificially create provenance records
or to “clean” questionable items through

coordinated sales.”

The regulatory gap is most evident
in the absence of binding due diligence
standards for e-commerce platforms and
digital marketplaces.”” While some major
platforms have adopted voluntary codes of
conduct, these are often limited in scope,
lack enforcement mechanisms, and are not
harmonized across jurisdictions.”> Moreover,
many platforms categorize cultural property
under general merchandise codes and make
it difficult for customs authorities to flag

suspicious shipments based on digital sales

data.”

The emergence of non-fungible tokens
(NFTs) and blockchain-based digital
representations of cultural artifacts adds
another layer of complexity.” NFTs are
now being used to market digital versions
of antiquities, some of which have disputed
provenance or are derived from looted
items.” While blockchain technology offers
potential for traceability, its current use
in cultural markets is more often a tool of
obfuscation than accountability.”® Without
regulatory oversight, digital provenance
records can be easily manipulated or used
to legitimize the illicit commercialization of
cultural heritage.”

Despite these risks, international trade
and intellectual property frameworks have
not kept pace with the digitization of
cultural commerce.”® WTO negotiations
on e-commerce and digital trade have yet
to address the unique vulnerabilities of
cultural goods in online markets. Similarly,
the TRIPS Agreement does not currently

encompass protections specific to digital
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representations of traditional knowledge or
heritage items. This has created significant
gaps in enforcement.” Regional trade
agreements, such as the Comprehensive
and Progressive Agreement for Trans-Pacific
Partnership (CPTPP) and the Digital
Economy Partnership Agreement (DEPA),
include general provisions on digital trade.
However, they do not incorporate specific

safeguards for cultural property.'®

The policy response must begin with
imposing cultural heritage due diligence
obligations on e-commerce platforms. This
is especially important for platforms that
operate across national borders.'*" These
obligations should include mandatory
provenance verification, transparency in
seller identities, recordkeeping of high-risk
transactions, and real-time cooperation with
customs and heritage authorities. In addition,
customs authorities must develop digital
risk management systems that incorporate
data from online platforms, digital payment
processors, and logistics providers to identify
and intercept illicit cultural shipments.

International trade bodies have a central
role to play in coordinating these responses.
The WTO can expand its Trade Facilitation
and TRIPS oversight mechanisms to
include digital trade in cultural property,
while also supporting the development
of model standards for online platform
compliance. Multilateral initiatives involving
the World Customs Organization (WCO),
INTERPOL, and UNESCO should be
linked with e-commerce enforcement to
ensure a unified approach to cultural heritage
protection in the digital era.

Ultimately, the governance of digital
trade must evolve to recognize cultural

property as a uniquely vulnerable category

of goods. This will require both strong legal
protections and clear enforcement procedures.
Without intervention, e-commerce and
blockchain technologies will continue to
serve as a regulatory blind spot in the global

fight against cultural property trafficking.

INTERNATIONAL LEGAL
FRAMEWORKS GOVERNING
CurruraL PROPERTY

The fight against the illicit trade
in cultural property is grounded in a
multilayered network of international
conventions, soft-law instruments, and
institutional mandates that collectively
seek to regulate the movement of cultural
goods and ensure their protection and
restitution. The most foundational of these
instruments is the 1970 Convention of the
United Nations Educational, Scientific,
and Cultural Organization (UNESCO).
This provides the first global framework
for prohibiting and preventing the illicit
import, export, and transfer of ownership of
cultural property.'®* This Convention obliges
state parties to take preventative measures
such as maintaining national inventories,
issuing export certificates, imposing criminal
penalties for illegal trafficking, and facilitating
international cooperation in restitution
proceedings.'”

Complementing the UNESCO
framework is the 1995 Convention of the
International Institute for the Unification of
Private Law (UNIDROIT), which focuses on
the private-law aspects of cultural property
protection.!” The UNIDROIT Convention
establishes rules on the return of stolen
or illegally exported cultural objects and

introduces a due diligence requirement for

good-faith purchasers, placing the burden
on buyers to prove that they took reasonable
steps to verify the provenance of items.'® The
Convention also provides for restitution even
where objects have passed through several
hands, provided the original acquisition

was illicit.'%

Both the UNESCO and UNIDROIT
Conventions emphasize the importance of
international cooperation and good-faith

197 However,

in repatriation proceedings.
disparities in ratification, interpretation,
and domestic implementation of these
conventions have resulted in a fragmented
enforcement landscape and often leave source
countries with little recourse against foreign
possessors of looted artifacts.'”® Moreover,
states that serve as major markets or transit
hubs for cultural goods are often reluctant
to adopt robust due diligence obligations

because they fear their chilling effect on

legitimate commerce.'”

The United Nations Security Council
has also played a growing role in heritage
protection through resolutions linking
cultural property crimes to global security.''
Resolution 2199 (2015) bans the trade in
cultural objects removed from Iraq and Syria,
recognizing that trafficking in cultural goods
constitutes a source of terrorist financing.'!!
Resolution 2347 (2017) goes further by
framing the destruction and looting of
cultural heritage during conflict as a threat to
international peace and security, urging states

to implement stricter controls at borders,
strengthen law enforcement, and work
closely with UNESCO and INTERPOL.'*

In addition to treaty-based obligations,
international organizations have issued non-

binding recommendations and technical

guidance. The UN Office on Drugs and
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Crime (UNODC), for instance, developed
a Practical Assistance Tool for Combating
Traflicking in Cultural Property, which sets
forth best practices for integrating cultural
property crimes into broader organized crime
enforcement structures.'”> UNODC stresses
that cultural trafficking should be addressed
under the United Nations Convention
against Transnational Organized Crime
(UNTOC), especially where it overlaps with

money laundering and arms trafficking. '

Scholars and policymakers have
noted that international frameworks are
only as effective as their national-level
implementation.'” Countries with weak
rule of law, limited enforcement resources,
or fragmented heritage institutions often
struggle to fulfill their obligations, thereby
perpetuating conditions in which illicit trade
thrives."'® To overcome these gaps, experts
advocate for the harmonization of domestic
legislation, increased technical assistance to
developing states, and the institutionalization

of cross-border cooperation mechanisms.'"”

Efforts to align international cultural
property law with international economic
law have also gained momentum. Academic
literature suggests that cultural heritage
protection should be integrated into trade
agreements, anti-corruption frameworks,
and financial compliance systems to broaden
its impact.''® This approach would allow
cultural property concerns to benefit from the
legal tools, enforcement infrastructure, and
dispute resolution mechanisms developed in

the trade and investment domains.'"’

REGIONAL AND INSTITUTIONAL
ENFORCEMENT EFFORTS

Efforts to suppress the illicit trade in
cultural property have been amplified by
regional organizations and multilateral
institutions that focus on cross-border
cooperation, law enforcement integration,
and regulatory harmonization. Among the
most active in this space is the European
Union (EU), which has enacted robust
legal instruments to restrict the importation
of unlawfully exported cultural goods.'*
Regulation (EU) 2019/880 establishes
import licensing procedures, obligates
importers to provide evidence of lawful
export from source countries, and grants
customs authorities the power to seize
suspicious objects pending verification.'?!
This framework reflects growing EU concern
over its role as both a destination and
transit zone for trafficked cultural artifacts,
particularly those originating in conflict

zones in the Middle East and North Africa.'??

Complementing the EU’s legislative
approach, the Organization for Security and
Cooperation in Europe (OSCE) supports
enforcement through training, intelligence-
sharing, and border control modernization.'”
The OSCE’s cultural property initiatives
emphasize the nexus between heritage
trafficking and transnational organized
crime, encouraging member states to adopt
interagency strategies that connect law
enforcement, heritage ministries, and border
security authorities.'”® By focusing on
transit routes and cross-border smuggling

techniques, the OSCE promotes operational

readiness in states that serve as gateways to

larger markets.'®

The United Nations Interregional
Crime and Justice Research Institute
(UNICRI) has also advanced institutional
responses by investigating the convergence
between terrorism and cultural property
trafficking.'? Its 2024 report documents the
systematic looting of heritage sites by terrorist
organizations, particularly in conflict-
afflicted states, where stolen antiquities
are sold to finance insurgent activity.'”’
UNICRI recommends integrating cultural
heritage trafficking into counterterrorism
frameworks, enhancing the role of financial
intelligence units, and expanding the
mandate of national security councils to
include heritage protection.'® This approach
recognizes that heritage crime is not merely a
cultural loss but a threat to regional stability
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and global security.

Cooperation between these institutions
and international policing bodies like
INTERPOL has yielded practical
enforcement gains.'* INTERPOL maintains
the world’s most comprehensive database of
stolen cultural property, and its coordinated
enforcement operations, such as Operation
Pandora, have resulted in the recovery of
thousands of illicit artifacts.’ INTERPOL
also trains customs officers and museum
professionals to identify looted objects and
navigate legal channels for repatriation.'®
These activities are bolstered by the World
Customs Organization (WCO), which
develops harmonized codes and customs
alerts to assist national agencies in detecting
illicit cultural shipments.'?

Despite these initiatives, institutional
fragmentation remains a persistent

challenge."* Regional bodies often operate
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on different timelines, with inconsistent
standards for evidence, documentation,
and definitions of cultural property.'®
Jurisdictional overlap and limited legal
interoperability can result in duplication of
efforts or, worse, enforcement blind spots
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exploited by traffickers.'?® For example,
customs officers may lack real-time access to
INTERPOL databases or may be unaware
of parallel investigations occurring across

borders.'?”

This undermines the impact of
otherwise well-designed enforcement regimes
and allows criminal networks to exploit
jurisdictional gaps.

Addressing these weaknesses requires
a coordinated institutional strategy that
facilitates the flow of intelligence, the
synchronization of legal definitions, and the
creation of shared enforcement protocols.'?
Building on existing platforms, multilateral
actors should formalize cross-agency working
groups, support interoperable databases, and
co-develop training curricula for enforcement
officers across borders.'* The result would be
a more cohesive and responsive international
architecture capable of deterring and

disrupting illicit trade in cultural property.'®

Tue RoLe or NoN-

GOVERNMENTAL

ORGANIZATIONS AND CIVIL
SocIETY

As states and multilateral institutions
continue to face legal and logistical barriers
in fully suppressing the illicit trade in
cultural property, non-governmental
organizations (NGOs), academic centers,
and civil society actors have emerged as
indispensable stakeholders in the global

response.'#! These organizations help bridge

critical enforcement and intelligence gaps
by conducting market surveillance, exposing
trafficking routes, and promoting public

awareness. 4>

One of the central functions of NGOs
is monitoring art and antiquities markets,
particularly in jurisdictions that lack
transparency or effective cultural heritage
laws.'® Through independent research into
provenance records and online auction
platforms, NGOs have traced illicit artifacts
to specific conflict zones and unauthorized
excavations.'* These findings have prompted
high-profile repatriations and legal action
against collectors and institutions that failed

to adhere to basic due diligence standards.'®

NGOs also serve a crucial advocacy role
in strengthening national and international
legal frameworks.'* They have championed
the ratification and implementation of
instruments like the 1970 UNESCO and
1995 UNIDROIT Conventions, and have
pressured governments to expand import
documentation and enforce cultural property
laws."” Many groups additionally support
extending anti-money-laundering protocols
to the antiquities market and incorporating
heritage crimes into national security
strategies.' %8

Public outreach efforts further amplify
NGO impact: they aim to change consumer
behavior by underscoring the legal and
ethical dimensions of cultural property
acquisition.'"” By recharacterizing cultural
artifacts as public goods rather than private
commodities, these efforts cultivate a broader
sense of responsibility toward cultural
preservation. Academic studies on the
symbolic and identity-related significance of
artifacts support this reframing and inform

NGO messaging strategies.'*’

Universities and think tanks contribute
technical expertise and interdisciplinary
analysis to the effort against cultural property
trafficking.”! These institutions have
pioneered the use of open-source intelligence
and digital forensics to trace illicit artifacts
across borders. Such techniques are now
routinely employed by enforcement agencies
and have enhanced the accuracy of artifact

provenance assessments.'>?

Moreover, civil society groups frequently
drive legislative reform and policy change
through public pressure campaigns. In several
countries, grassroots mobilization has led
to the enactment of tighter import controls
and more stringent museum acquisition
protocols.'® National task forces on cultural
heritage protection have likewise emerged

from sustained NGO advocacy.

EMERGING TECHNOLOGIES AND
PoLicy INNOVATIONS

In recent years, the enforcement
landscape surrounding illicit trade in cultural
property has been transformed by the advent
of advanced technologies and innovative
policy instruments.”* These tools have
been deployed not only to detect and
disrupt trafficking networks but also to
enhance transparency, improve provenance
verification, and strengthen cross-border
cooperation among law enforcement,
customs officials, and cultural institutions.'>

One of the most promising
developments has been the application
of artificial intelligence (AI) and machine
learning to online marketplace monitoring.'*®
Al-driven systems are now capable of
scanning thousands of online listings, auction

house records, and digital archives to detect
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patterns associated with looted artifacts.'”
These algorithms can flag anomalies in
pricing, seller behavior, and item descriptions
that may indicate the presence of trafficked
goods.””® Some platforms have integrated
image-recognition tools that compare
posted artifacts with databases of stolen
cultural property to identify matches or near
matches, even when descriptions are vague

or misleading."

Blockchain technology has also emerged
as a powerful tool for tracking provenance.'®
Because blockchain systems provide
immutable records of transactions and
ownership, they are increasingly proposed as
solutions to the persistent problem of falsified
documentation in the antiquities market.'!
A blockchain ledger could record the chain
of custody of a cultural object from its
excavation or legal sale through to its current
owner, thereby preventing the insertion of
looted artifacts into the legal supply chain.'¢?
While the adoption of blockchain in the
heritage sector remains limited, several pilot
projects have demonstrated its potential to
enhance accountability and traceability in

art and antiquities transactions.'®?

In the field of geospatial intelligence, the
use of satellite imagery and remote sensing
technologies has significantly improved
the ability of researchers and enforcement
agencies to monitor vulnerable archaeological
sites.'** Satellite data can reveal signs of recent
looting, such as disturbed soil, newly created
access roads, or excavation pits, in real time
or near real time.'® Such data can be shared
with cultural ministries and international
organizations to trigger rapid-response
protective measures or support forensic

investigations into looting activities.'*

Beyond technology, policy innovations
have sought to modernize legal frameworks
and integrate cultural heritage protection into
broader regulatory agendas. For example, the
inclusion of antiquities dealers in anti-money
laundering (AML) regulations in several
jurisdictions reflects a growing recognition
that cultural property transactions are
vulnerable to abuse by organized crime.'”’
By subjecting high-value cultural transactions
to due diligence, reporting obligations, and
suspicious activity monitoring, authorities
aim to disrupt the financial infrastructure

underpinning illicit trade.'

Another critical policy innovation is the
development of global compliance platforms
and voluntary codes of conduct for market
participants. Auction houses, museums, and
private collectors are increasingly adopting
self-regulatory frameworks that require
provenance research, third-party verification,
and documentation retention before
acquiring or selling cultural artifacts. While
these initiatives lack legal enforceability,
they represent an important shift in market
norms, particularly as reputational risks for
institutions involved in heritage violations

increase.

At the institutional level,
intergovernmental bodies and academic
partnerships have begun to create
interoperable databases that link customs
information, stolen object registries, and
international legal documentation.'® These
systems enable faster identification of suspect
artifacts, especially when integrated with law
enforcement portals and customs inspection
software.'”® Interoperability enhances the
ability of states to screen cross-border

shipments for cultural property risks in real

time.'”!

However, the implementation of
these technologies and policies is not
without obstacles. Many countries lack
the infrastructure or expertise needed to
deploy Al systems, blockchain verification,
or satellite monitoring tools effectively.'”
Budget constraints, legal fragmentation, and
resistance from market actors also limit the
scalability of these solutions.'” To be effective,
emerging technologies must be accompanied
by capacity-building initiatives, international
funding mechanisms, and public-private
partnerships that align innovation with

enforcement priorities.'”

Emerging technologies and policy
innovations are reshaping the tools available
to combat illicit cultural trade.'”® By
leveraging data analytics, cryptographic tools,
and geospatial intelligence, enforcement
agencies and cultural institutions can move
from reactive enforcement to proactive
prevention. These advancements, however,
must be embedded within cooperative
legal frameworks and robust institutional
structures to yield their full protective

potential.!”

ENFORCEMENT GAPS AND
STRUCTURAL CHALLENGES

Despite the evolution of legal
instruments, regional frameworks, and
technological tools, the illicit trade in cultural
property continues to thrive in large part
because of persistent gaps in enforcement and
structural weaknesses across jurisdictions.'”’
‘These vulnerabilities manifest in inconsistent
legal definitions, weak customs controls,
limited interagency coordination, and

insufficient prosecutorial expertise, all of
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which create fertile ground for traffickers to
exploit.'”8

A major obstacle to effective enforcement
is the lack of harmonization in national legal
systems.'”? While many states are parties to the
UNESCO and UNIDROIT Conventions,
their domestic implementing legislation
varies widely in scope and effectiveness.'®
Definitions of “cultural property” differ
significantly between jurisdictions, as do
requirements for documentation, the burden
of proof for repatriation, and statutes of
limitations for recovery actions.'®! These
inconsistencies allow traffickers to move
artifacts through legal “safe havens” where
laws are more permissive or enforcement
capacity is minimal.'8

The capacity of customs agencies
and border control remains another key
weakness.'®3 In many countries, customs
officers are not trained to identify antiquities,
assess provenance claims, or recognize
documentation irregularities.'® As a result,
trafficked cultural property often crosses
borders undetected, particularly when
disguised as generic “artworks,” “decorative
items,” or “antiques” with ambiguous
classification codes.'® This problem is
exacerbated by the complexity of identifying
looted artifacts that lack distinctive markings

or registration in public databases.'*¢

Corruption and complicity within
enforcement institutions further undermine
efforts to disrupt illicit trade.'®” Bribery,
informal arrangements with smugglers, or
administrative negligence can allow traffickers
to avoid inspection or prosecution.'®® In
certain jurisdictions, organized criminal
groups have been found to exert influence
over customs authorities, using their

networks to facilitate the smooth transit

of cultural goods across borders.'® In post-
conflict or fragile states, where institutional
integrity is already weak, these problems are

particularly acute.'”

Even when enforcement agencies
intercept looted cultural goods, legal and
diplomatic hurdles often delay or prevent
restitution.”! The burden placed on source
countries to prove ownership, the high cost
oflitigation, and the unwillingness of market
states to recognize foreign patrimony laws can
stall the return of cultural objects indefinitely.
Courts may be reluctant to enforce foreign
claims, especially where property rights of
good faith purchasers are protected more

robustly than claims of dispossession.

Further complicating enforcement
are the challenges posed by fragmented
information-sharing systems.'”> While
INTERPOL, the WCO, and various national
databases track stolen artifacts, these systems
are not always interoperable or up to date.'”
There is no universal, real-time platform
that allows customs officers, prosecutors, or
museums to access consolidated provenance
data at the point of decision-making.'”* This
lack of coordination contributes to missed
opportunities for interdiction and increases
the likelihood of false negatives during
inspections.

On a procedural level, prosecutorial
units often lack the expertise to pursue
cultural property crimes effectively.!”
These offenses involve a unique mix of
criminal law, art history, international
treaty law, and commercial regulation,
requiring interdisciplinary knowledge
that is seldom found in traditional law
enforcement structures. Consequently, cases

may be dropped due to lack of evidence, legal

uncertainty, or perceived low priority relative

to other forms of organized crime.'*

Finally, political considerations and
diplomatic sensitivities can act as informal
barriers to enforcement.'”” States may hesitate
to pursue restitution claims against powerful
market countries for fear of jeopardizing
broader trade or security relationships.'”®
Likewise, institutions in possession of
contested artifacts such as museums,
private collections, or religious bodies may
resist repatriation on cultural, financial,
or reputational grounds. This resistance
complicates the legal and diplomatic
resolution of disputes.

Addressing these structural challenges
will require a coordinated and multi-layered
approach that goes beyond legal reform. It
must include investment in training and
capacity-building, the creation of shared
enforcement infrastructure, and a greater
willingness among states to prioritize cultural
heritage within their broader national
security and trade agendas. Without such
reforms, even the most sophisticated legal
frameworks will remain underutilized and
ineffective in dismantling the networks that

sustain illicit trade in cultural property.

TowarD GLOBAL CULTURAL
COMPLIANCE

The persistence of illicit trade in cultural
property across jurisdictions and platforms
highlights a glaring absence in the global
legal infrastructure: the lack of a formal
compliance architecture dedicated to cultural
property governance.'”” Customs cooperation
and multilateral conventions are already in
place. However, they lack the binding

enforcement, peer review, and institutional
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monitoring found in other international
compliance systems, such as those for money
laundering, terrorist financing, or cross-

border environmental harm.?*

The design of such a framework should
draw on the successes of regimes like the
Financial Action Task Force (FATF), which
has established global standards for financial
institutions with measurable obligations and
rigorous mutual evaluation procedures.””" A
comparable cultural property compliance
regime would impose requirements on both
public and private actors across the cultural
supply chain, including auction houses,
museums, customs authorities, shipping
companies, and online platforms.?*> Such
a system could include blacklists for non-
compliant dealers, red-flag indicators for
illicit cultural movements, and publicly
accessible provenance registries for high-risk

categories of goods.?*

One important component of this
compliance infrastructure would be a
centralized platform for the submission
and cross-referencing of import/export
documentation, cultural property
declarations, and due diligence records.*
Such a platform could be administered in
collaboration with UNESCO or the World
Customs Organization (WCO). Participation
in the platform could be linked to WTO
membership obligations under the Trade
Facilitation Agreement (TFA), allowing
for oversight of customs implementation
related to cultural property.?”® The system
could be further supported by INTERPOL
data integration, remote-sensing alerts from
satellite monitoring, and blockchain-based

registries to track ownership and transfers.?®

Peer review mechanisms could assess

how state parties enforce their cultural

property obligations at the domestic level.
This would mirror the WTQO’s Trade Policy
Review Mechanism, which evaluates
overall compliance with trade-policy
commitments.”’” These reviews could include
evaluations of national inventories, border-
seizure procedures, and public reporting on
recovered artifacts and pending restitution
claims.?®® As in the FATF model, countries
failing to meet minimum benchmarks could
be subject to reputational consequences,
technical-assistance mandates, or trade-
related disincentives.?”’

The establishment of this type of
compliance architecture would shift
cultural-property enforcement from an
ad hoc, reactive model to a proactive,
institutionalized system aligned with broader
economic governance.?'’ In doing so, it
would elevate cultural-heritage protection
to the same level of international legal
seriousness afforded to transnational financial

crime or environmental degradation.?!!

CONCLUSION

Protecting cultural property in the
twenty-first century requires more than
international goodwill or voluntary
compliance; it requires legal infrastructure,
institutional accountability, and enforceable
obligations embedded in global economic
governance. The illicit trade in cultural
property is no longer a peripheral issue of
heritage management but a central challenge
for international trade, security, and rule of
law.

‘The World Trade Organization, through
its agreements, review mechanisms, and
legal capacity, provides an underutilized but

powerful platform for coordinating member-

state action against cultural trafficking. The
integration of cultural heritage concerns
into trade policy monitoring, customs
enforcement, and intellectual property
regimes offers a realistic and necessary
avenue for curbing illicit flows. Expanding
the interpretation of GATT Article XX(f),
enhancing the transparency mandates of the
TFA, and promoting capacity-building for
cultural customs compliance are all critical

next steps.

At the same time, states must invest
in the legal and technological capabilities
necessary to detect, distupt, and deter cultural
trafficking in both physical and digital
environments. This includes equipping
customs officers with Al-enabled risk analysis
tools, integrating e-commerce platforms into
provenance tracking systems, and mandating
digital provenance disclosures for NFT-based
representations of cultural goods.

Finally, the normative framing of
cultural property must change. These artifacts
are not merely commodities; they are carriers
of identity, memory, and sovereignty. The
international trade system has an obligation
to reflect this reality in its design, its
enforcement architecture, and its economic
priorities. Reimagining cultural property
protection as a trade governance issue will
not only enhance legal coherence but also
protect one of humanity’s most irreplaceable
resources: its shared cultural heritage.

This transformation will also require a
cultural shift among stakeholders in the art
and antiquities market. Dealers, collectors,
museums, and digital platforms must move
beyond minimalist compliance and adopt
affirmative obligations to vet transactions,
report suspicious activity, and cooperate with

enforcement authorities. Such a shift can
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be reinforced by creating market incentives
for compliance, including reputational
certifications, access to trade preferences, and
participation in trusted trader programs that

reward transparency and ethical sourcing.

Moreover, cultural heritage governance
must be reframed as an interdisciplinary policy
domain, one that connects international
trade law with human rights, sustainable
development, and transitional justice.
Looted cultural property is often the legacy
of colonial exploitation, armed conflict, or
systemic marginalization. Meaningful reform
must address issues of historical redress and
fair restitution. Trade law should support,
rather than hinder, efforts to restore cultural

sovereignty and rebuild national identity.

Additionally, enhanced multilateral
cooperation is essential to ensure the global
enforcement of cultural property protections.
No single jurisdiction can effectively monitor
or police the transnational networks involved
in looting, laundering, and smuggling.
Therefore, international organizations
must coordinate enforcement operations,
intelligence sharing, and regulatory alignment
through structured partnerships. A standing
task force jointly managed by UNESCO, the
World Customs Organization, INTERPOL,
and the WTO could serve as a central
enforcement and policy development body,
capable of issuing rapid alerts, maintaining
an interoperable provenance registry, and
supporting capacity building in vulnerable
states.

Finally, long-term success in cultural
property protection will depend on the
creation of a normative framework that values
heritage not only as a matter of national
interest but as a global public good. This

paradigm shift requires embedding cultural

preservation into the legal and economic
priorities of international institutions.
The World Bank, IME and WTO should
incorporate cultural heritage impact
assessments into infrastructure lending, trade
liberalization strategies, and development
assistance programs. By mainstreaming
cultural property concerns into global
economic planning, the international
community can prevent the commodification
of culture while reinforcing legal structures
that protect the integrity, dignity, and

diversity of the world’s historical legacy.
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CURRENT EVENTS FEATURE:

THE RACE FOR Al

MALIA JAMES, ELIZABETH BACHMAN, MIKAYLA MURRAY

Artificial Intelligence (“AI”) is a new
generation of general-purpose technology
that is being developed to alter productivity,
reshape the global economy, and revolutionize
national defense and cybersecurity.! Al is an
ongoing, rapidly evolving concept in human
advancement that works toward objectives
set by humans by using data and information
to make predictions, recommendations, or
decisions that influence physical and digital
environments. These systems perceive their
surroundings, process information into
analytical models, and use those models to

guide reasoning and action.?

However, Al also comes with its own
set of risks and challenges that private and
public sectors are racing to conquer.® This
race for dominance in the Al world has
placed a competition among global powers,
specifically between the US and China.? As
with the potential benefits of Al come risks
of inherently bad use of such a powerful
technological advancement.” As previously
noted, Al is not only used for productivity
and acceleration in countries, but it can also
be used as a weapon. This paper examines the
legal, economic, and political connotations
of the Al race between the US and China.

What began as a race for technological
advancement and innovation has evolved and
intensified into an international battle over
dominance, while also fostering responsible
and equitable Al implementations that

benefit society.® Specifically between the US

and China, tensions to become the leader
in top Al innovation have become a series
of strategies and action plans each country
is seeking to create to dominate in national
defense.” The US is mainly focused on
high-cost Al models by the use of private
capital dominantly, while China is doing the
opposite: a low-cost, open-source approach
to encourage widespread adoption.® Both
of these techniques used by each country
highlight how each plans to use its strengths
to secure state control over AL’ To come
ahead in the race, semiconductors and
quantum computing are essential for national
security and could have extreme security
ramifications, which has been the reason for

continuing to fuel this competition.'°

As Al continues to evolve, the
competition between the US and China
will evolve. Each country’s approach and
action plans will determine the future of Al’s
innovation and rules by its use of geopolitical
power and global influence. Ultimately,
leadership in Al will not be determined solely
by who builds the most powerful systems, but
by who governs them wisely. “The race for
technological superiority is no longer just a
competition— it is a battle for economic and

military dominance.”"!

Semiconductors are essential for the
development of Artificial Intelligence
(“AI”), and while the United States remains
among the top leaders in Al technology,

it will need to significantly increase its

production in order to maintain that status.'?
The field of Al development is commonly
referred to as the Al stack and includes
four components - frontier models, data
centers, advanced chips/semiconductors, and
energy.”® Semiconductor fabrication creates
the chips required for building Graphics
Processing Units (“GPUs”).'* GPUs provide
the computing power (“compute”) required to
train Al models. The Center for Strategic and
International Studies estimates that, by 2030,
data center expansion will require 80—160
million leading-edge GPUs." For reference,
there are currently 5.5 million leading edge
GPUs in the United States.!® To meet this
forecasted requirement, “semiconductor
manufacturing would need to sustain an
annual growth rate of approximately 72-96
percent year-on-year from 2025 to 2030.”"
Chip production would need to increase
thirty-fold.'®

There are several things the U.S. can and
is doing both economically and politically to
achieve this goal. Economically, increased
investment is paramount. Opinions differ as
to whether investment should be primarily
state-backed or private as each has advantages
and disadvantages. On the one hand,
private investment appears to dominate
the Al sector, suggesting that it may be the
preferred form of investment."” Some have
explained this by pointing out Al’s unique
reliance on intangible inputs such as talent

and data which may be more responsive to
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private investments as opposed to subsidies
which require more state control.** One
example is China. China’s Al development
is largely state backed, and yet the most
progress it has seen yet has been with the
private company DeepSeek.?’ The U.S. by
contrast receives ten times more investments
from the private sector than their Chinese
counterparts.”” On the other hand, others
emphasize the importance of incorporating
both state backed and private investment in
the United States.”” Government funding in
the U.S. tends to help more with early stage
development whereas private funding tends to
focus on final stages and commercialization.*
Both forms of investment can work together
to engender better Al development in

whichever country that utilizes it.”

Politically, as far back as 2022 the U.S.
has placed strict controls on exports of
semiconductors to China in the race to be
the leader in AL*® In response, China has
been forced to shift their policies surrounding
Al to domestic efforts at producing their
own advanced chips.” ). While this initially
impeded China’s Al development, there are
signs that China will soon overcome these
impediments, especially with their release of

1.28

DeepSecks large language mode
The CHIPs Act (Creating Helpful

Incentives to Produce Semiconductors)
has come under fire recently by the Trump
Administration which has proposed
its own GAIN AI Act (Guaranteeing
Access and Innovation for National
Artificial Intelligence).”” Trump criticized
the CHIPS Act for not being properly
utilized by the companies receiving its
subsidies.® The Act, however, has provided
enormous benefits for the U.S. in terms

of investment, manufacturing abilities,

and national security.’’ Any disruption of
the Act now risks the relationships and
credibility U.S. Al companies have with
their investors.?> Further, the GAIN Al
Act has been criticized for threatening the
United States’ global competitiveness in
regards to semiconductors.*® The GAIN
AT Act resembles Biden’s Diffusion Act in
that it ensures that Americans would have
a right of first refusal for semiconductors
before they are authorized for export.’* The
fear is that by favoring U.S. chip consumer
protectionism, the U.S. effectively shuts
itself out of the global market and forces
other countries to find their own alternatives
outside of the control of the United States.*
This type of policy might have made sense
when it was believed that China was not
capable of producing chips in the same
amount or quality as the U.S., but as China
works to improve its Al technology, strict
export control increasingly disadvantages the

United States.®

Tae UNITED STATES

The accelerating race between the
United States and China to dominate
artificial intelligence and semiconductor
technology is reshaping how governments
exercise power. The United States views
technological leadership as imperative
to national security. One of President
Trump’s 2025 Executive Orders declares
it a U.S. policy “to sustain and enhance
America’s global Al dominance in order
to promote human flourishing, economic
competitiveness, and national security.”’
The administration’s America First Trade
Policy Memorandum directs the Secretaries

of State and Commerce to review export

control systems to “protect and advance U.S.
leadership in Al, semiconductors, and other
critical industries” by preventing transfers to

rival nations.?®

In July 2025, the White House released
Winning the Race: America’s Al Action
Plan, outlining more than ninety federal
actions across three pillars—accelerating
Al innovation, building domestic Al
infrastructure, and leading international Al
diplomacy and security—and issued three
accompanying executive orders to implement

the strategy.

“Export control has become the
centerpiece of this strategy.”®” Under the
Export Control Reform Act of 2018, the
Department of Commerce’s Bureau of
Industry and Security (“BIS”) regulates
exports of “dual-use” technologies—those
with both civilian and military applications.®
Traditional export controls follow a two-step
process: first, restricted goods are listed on
the Commerce Control List via an Export
Control Classification Number; second,
foreign entities of concern are placed on the
BIS Entity List which strengthens licensing
requirements.*’ Since 2018, the United
States has raised licensing requirements and
expanded oversight of entities exporting—
among other destinations—to China.*
Specifically, the Foreign-Produced Direct
Product Rule was expanded to cover any
firm using U.S. technology to make chips
for Huawei.”® Updates to the Military End
User list added new entities and “retightened
license requirements.* By 2023, additional
restrictions targeted exports of high-
performance Al chips and semiconductor-

manufacturing tools.*

Because semiconductor supply chains

are global, export controls depend on
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coordination among allies. The “Chip 4”
alliance—the United States, Japan, South
Korea, and Taiwan-—aligned export policies
to “secure semiconductor supply chains and
limit China’s technological advancements.
Still, export controls have economic costs:
United States chipmakers such as NVIDIA
and AMD have lost revenue as China remains
one of their largest markets.”” To comply
with heightened regulations and maintain
business abroad, these companies designed
less powerful chips and shifted their research

toward new markets and applications.*®

While Washington increasingly uses
regulation to protect national interests, the
Al ecosystem remains market-driven, shaped
by private capital and venture funding with
companies competing for leadership and high
returns.” The Hudson Institute warns that
controls “so onerous that they sever American
chips from the global market” could backfire
by pushing foreign entities toward non-U.S.
suppliers.”® Scholars recommend a balanced
framework: closing enforcement loopholes
through Al-based tracking, enhancing
whistleblower incentives, and maintaining
investment in research and development.’! In
short, the U.S. should pair security-focused
regulation with market sustainability to

sustain Al leadership.

CHINA

China has taken the opposite approach:
government policies, subsidies, and national
initiatives guide development while tech
firms and startups drive innovation and
commercialization.”® Through national
initiatives such as Al+, China integrates Al
into manufacturing and finance as they seek

greater self-sufficiency in strategic industries

such as AI.>* This dual-track model—state and
private sector coordination—has narrowed the
gap with the U.S. and has the potential to
reshape the global Al ecosystem.”

Through this strategy, China has
exposed the limits of U.S. export controls.
China’s 2025 DeepSeck model was trained on
lower-performance, regulation-compliant,
NVIDIA chips, showing that the current
controls can s/ow China’s progress but cannot
stop it.”> DeepSeck also reflects the Chinese
government’s growing influence over how
Al is developed and deployed. The Hudson
Institute reports that China’s Al systems
often embed state censorship and ideological
screening, linking their technological progress
to political control.”® The East-West Center
similarly notes that China’s open-source
strategy, while accelerating innovation and
lowering costs, keeps major firms closely
aligned with state priorities.”

For the Chinese government, Al serves
not only an economic goal but also the
broader aim of extending its geopolitical
power. Whether this state-driven framework
can sustain long-term innovation without
limiting openness remains uncertain, but it
has already forced the U.S. and its allies to
reconsider how government policy shapes

technological leadership.>®
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WHAT ARE CRITICAL MINERALS AND WHY DO THEY

MATTER?

ASHLEY BARKER, ROXANN JONES, RONALD LONG, AND SEEMA SHAHEEN

Critical minerals are nonfuel minerals
that are essential for modern technology,
manufacturing, and national security, but
face significant risks in their supply chains.
Under the Energy Act of 2020, a critical
mineral is defined as any mineral, element or
material that is (1) essential to the economic
or national security of the United States,
(2) has a vulnerable supply chain, and (3)
serves an essential function in manufacturing
products for key sectors such as energy,

defense, healthcare, and electronics.!

Examples include lithium, cobalt, and
nickel, which are used in batteries for electric
vehicles; silicon, gallium, and germanium,
which are critical for semiconductor
production; and rare earth elements like
neodymium and dysprosium, which are
needed for magnets in wind turbines and
electric motors.? These minerals are key
to building and sustaining technologies
that drive economic growth and energy
innovation.

Critical minerals matter because they
support both national security and the clean
energy transition. Many of these resources
are sourced for processing abroad, creating
significant vulnerabilities. For instance,
China dominates the global supply and
refining capacity of several critical minerals,
including rare earth elements, lithium, and
cobalt. This concentration of control poses
economic and geopolitical risks that can

impact industries ranging from consumer

electronics to defense manufacturing.?

To address these challenges, Congress
and federal agencies have developed
policies aimed at strengthening domestic
mineral supply chains. The Energy Act of
2020 requires the U.S. Geological Survey
(USGS) to identify and maintain a Critical
Minerals List and conduct ongoing research
into domestic resource potential. The
Infrastructure Investment and Jobs Act of
2021 expanded these efforts through the
Earth Mapping Resources Initiative, which
supports nationwide mineral mapping and
assessment. 4. These initiatives aim to reduce
import dependence, encourage recycling, and
promote innovation in mineral extraction
and processing technologies.

The importance of these resources
evolves with technology. For example,
platinum-group metals, used in catalytic
converters and hydrogen production, have
grown in significance as energy technologies
advance. Similarly, silicon and gallium have
become more critical as semiconductors
technology has expanded. ° Because of these
shifts, the U.S. must regularly evaluate which
minerals are critical to its economic and
strategic interest.

Critical minerals are the foundation
of modern industry and national defense.
They underpin energy storage, advanced
manufacturing, and digital infrastructure.
Ensuring a reliable and sustainable supply

of these materials is not only vital for

economic stability but also for maintaining
the country’s technological and strategic

independence.

ForginGg NEw CHAINS: THE
U.S. STRATEGY FOR CRITICAL
MINERAL SECURITY

America’s heavy reliance on foreign
nations for critical minerals is no longer just
an economic issue; it has become a primary
national security concern (CSIS, Future of
the U.S. Economy, 2025). Over many years,
supply chains for materials vital to defense,
energy, and technology consolidated. This has
left the U.S. dangerously dependent on a few
countries, especially the People’s Republic of
China (PRC) (CSIS, Building Larger and
More Diverse Supply Chains, 2023). The
U.S. currently imports 100 percent of 12 of
the 50 minerals classified as critical, and over
50 percent of another 29 (CSIS, Future of
the U.S. Economy, 2025). Beijing’s market
control comes from a deliberate, long-term
industrial strategy focused on mineral
processing and refining. As a result, China
now controls between 40 and 90 percent
of the global supply for key materials like
rare earths, graphite, and lithium (Hudson,
China’s Playbook, 2025; CSIS, Future of the
U.S. Economy, 2025). China has shown it is
willing to use this dominance as a political
weapon. For example, it imposed a rare earth

embargo on Japan in 2010 and more recently
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restricted exports of gallium and germanium,
actions that have served as a wake-up call for
Washington (Hudson, China’s Playbook,
2025; CSIS, A Comprehensive U.S. Critical
Minerals Plan, 2025).

In response, the United States has
made a fundamental strategic pivot. U.S.
policymakers recognize that completely
onshoring these supply chains is not realistic
due to limited domestic reserves (CSIS, A
Strategy for Minerals Diplomacy, 2025).
The new U.S. policy therefore focuses on
building resilient supply networks with key
international allies and partners. This strategy
is often called “friendshoring.” It aims to create
a collective security framework for essential
resources rather than pursuing total self-
sufficiency (Carnegie, Friendshoring Critical
Minerals, 2023). The U.S. is implementing
this strategy through multilateral coalitions,
specific bilateral agreements, and targeted
financial investments to develop a network
of trusted suppliers (CSIS, Building Larger
and More Diverse Supply Chains, 2023).

1. MurtiLaTERAL COOPERATION AS THE
CORNERSTONE OF U.S. STRATEGY

The Minerals Security Partnership
(MSP) is at the center of America’s diplomatic
strategy. Launched in June 2022, the MSP is
a multilateral initiative that brings together
a coalition of market-oriented democracies,
such as Australia, Canada, Japan, and the
European Union (CSIS, An Evaluation of the
Minerals Security Partnership, 2025). Its goal
is to encourage public and private investment
in responsible mining, processing, and
recycling projects around the world (CSIS,
Building Larger and More Diverse Supply
Chains, 2023). The partnership works to
diversify supply chains by promoting high

environmental, social, and governance

(ESG) standards. This offers a values-based
alternative to the less transparent practices
common in the market (CSIS, An Evaluation
of the Minerals Security Partnership, 2025).
The MSP is not a buyers’ club. Instead, it
acts as a strategic coordinator that helps
promising projects attract financing through
political support, technical guidance, and
access to funding from member nations
(CSIS, Building Larger and More Diverse
Supply Chains, 2023).

This focus on allied cooperation is also
being advanced in other major international
forums. The Quadrilateral Security Dialogue
(Quad), which includes the United States,
Australia, India, and Japan, launched its
own Ciritical Minerals Initiative in July 2025
(Quad Foreign Ministers Joint Statement,
2025). This effort seeks to strengthen
economic security and diversify mineral
supply chains among the four Indo-Pacific
democracies (Quad Foreign Ministers’
Joint Statement, 2025). In parallel, the G7
Ciritical Minerals Action Plan of June 2025
commits its members to mobilizing capital
and building partnerships with developing
countries to establish secure, standards-
based markets (G7 Critical Minerals Action
Plan, 2025). These multilateral actions
demonstrate a clear, unified strategy among
U.S. allies to protect their economies from
market coercion and potential supply
disruptions (G7 Critical Minerals Action
Plan, 2025).

II. THE U.S.-Jaran CriticaL MINERALS
AGREEMENT: A NEw MODEL FOR
BI11ATERAL PARTNERSHIP

Beyond broad coalitions, the U.S. is
using targeted bilateral agreements to secure
its supply chains. The U.S.-Japan Ciritical
Minerals Agreement (CMA), signed in

March 2023, is the leading example of this
approach (CRS, U.S.-Japan CMA, 2025).
The agreement was created to address a
specific challenge posed by the Inflation
Reduction Act (IRA) of 2022 (PL. 117-169).
A key provision in the IRA, Section 30D,
offered tax credits for new electric vehicles
(EVs). To qualify, a percentage of the critical
minerals in the EV battery had to come from
the U.S. or a country with which it had a free
trade agreement (FTA) (CRS, U.S.-Japan
CMA, 2025).

Japan is a major ally with advanced
mineral processing and battery
manufacturing capabilities, but it does not
have a comprehensive FTA with the United
States. This initially excluded Japanese firms
from the IRA’s benefits (CRS, U.S.-Japan
CMA, 2025). The CMA was negotiated to
solve this problem. Following its signing, the
U.S. Treasury Department designated Japan
as an FTA partner specifically for critical
minerals sourcing (CRS, U.S.-Japan CMA,
2025). Under the agreement, both countries
pledged not to impose export duties on
critical minerals, to work together against
non-market practices by other nations, and
to uphold strong labor and environmental
standards (CRS, U.S.-Japan CMA, 2025).
This type of focused, sectoral agreement
provides a flexible new model for economic
partnership. It allows the U.S. to strengthen
supply chains with trusted allies outside of
traditional FTAs (CSIS, Building Larger
and More Diverse Supply Chains, 2023).
While Congress terminated the IRAs EV tax
credit in July 2025, the strategic framework
established by the CMA remains a vital part
of U.S. minerals policy (CRS, U.S.-Japan
CMA, 2025).

17
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Executive AcTioN

The United States has long feared the
economic risks of foreign market control
over critical minerals. One of the earliest
policy responses to this fear was the National
Materials and Minerals Policy, Research,
and Development Act of 1980 (hereinafter,
the Act of 1980).° The Act established it
as national policy to promote research,
development, extraction, processing, and
domestic production of critical minerals and
related components and products within the
United States.”

1. BIDEN ADMINISTRATION (2020-
2024)

Building upon the frame work
established by the Act of 1980, the Biden
administration took significant steps to
strengthen the nationals critical mineral
supply chains and reduce dependence on
foreign sources. In 2021, congress passed
the Consolidated Appropriations Act, which
amended the Act of 1980.% This amendment
directed executive departments and federal
agencies to initiate or revise critical materials
and minerals programs to advance national
policies.’

That same year, in February 2021,
President Biden issued an executive order
launching a 100-day supply chain review
targeting four key sectors: semiconductors,
large capacity batteries, critical minerals and
materials, and pharmaceuticals and active
pharmaceutical ingredients.'” The goal of
this review was to identify vulnerabilities
and promote long-term national resilience.
When the review was completed, the

federal government issued more than 70

recommended actions to promote long-term
supply chain stability."

Recognizing the importance of resource
assessment and data-driven planning,
Congress followed up in June 2021, by
establishing the Earth Mapping Resources
Initiative under the infrastructure Investment
and Job’s Act.” This initiative authorized
extensive national efforts to map and evaluate
U.S. mineral resources. By June 2023,
the Biden Administration issued a report
card summarizing progress on most of the
recommendations from the 100-day review.'*
‘The report also highlighted the impact of new
legislative measures that further advanced the
nation’s goal of a resilient critical minerals
supply chain.”

II. THE SEconNDpD TRUMP
ADMINISTRATION

As the Biden Administration’s efforts
emphasized long-term resilience through
research and mapping, the second Trump
Administration has sought to accelerate
domestic production. In 2025, President
Trump issued the executive order “Immediate
Measures to Increase American Mineral
Production.””®  The order directed federal
agencies to streamline the permitting processes
for infrastructure and energy projects that are
critical to American economic prosperity."”
By creating these regulatory pathways, the
administration aimed to promote faster
development of domestic mineral resources
and reduce reliance on foreign, particularly
Chinese, sources of critical minerals.

This initiative, combined with other
executive actions aimed to increase energy
production and form foreign investment, laid
the foundation for the expansion of American
critical minerals. The program has produced

positive results. Several critical mineral

projects received FAST-41 designation,
granting them access to structured permitting
timetables and project plan management
oversight from the Federal Permitting
Improvement Steering Council.'®

Later in 2025, the second Trump
Administration reinforced this policy
direction by issuing several executive orders
concerning critical minerals, national
Through

measures like Executive Order 14154,

materials, and minerals policy.”

“Unleashing American Energy,” and
Executive Order 14156, “Declaring a
National Energy Emergency,” federal
departments were directed to strengthen
supply chains and boost domestic production
capacity. Furthermore, the establishment of
the National Energy Dominance Council
under Executive Order 14213 reinforces
this strategy by creating an advisory board
to counsel the President on achieving energy
dominance and ensuring national energy
perseverance.”

From the Act of 1980 to the policies
of recent administrations, the United
States is continuously finding ways to
approach securing critical minerals. While
the Biden administration prioritized
resilience through research, mapping, and
supply chain strengthening, the second
Trump Administration has focused on rapid
production to achieve energy independence.
Together, the efforts reflect a shared
recognition that controlling critical mineral
resources is essential to America’s economic

stability.
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THE NEXUS BETWEEN CRITICAL
MiINERALS AND CLEAN ENERGY

Energy demand is growing in
unprecedented bounds, mostly driven by
high-tech innovation such as data center
power demand and national security needs
(Asian Development Bank (ADB), 2025).%!
To support energy production, there has
been an international shift in investments
from fossil fuel production to clean energy
production (Allan et al., February 2025).2
Clean energy is energy generated by solar,
wind, and geothermal technologies, often
with ancillary battery storage to allow clean
energy to fuel the electric grid during hours
lacking sun and wind (Allan et al., February
2025).%

Critical minerals are necessary to
manufacture clean energy components
and equipment (Asian Development Bank,
2025).%* Critical minerals used for clean
energy technology may include, but not be
limited to, iron ore (steel), lithium (battery
chemistry), copper (wiring), silicon (solar
panels), among many other rare earth
elements used to make semiconductors,
circuits, and lights (Allan et al., February
2025).% The demand for critical minerals
shifts global power to countries owning
mines, financing extraction of minerals, and
selling the minerals in the global market

(Allan et al., February 2025).%

Fossit. FuerLs AnND CLEAN
ENERGY INVESTMENTS

Fossil fuel derived energy is expected
to continue to be consumed; however, clean

energy investment is growing at a high rate

(Allan et al., February 2025).” “[A]nnual
global investment in clean energy is now
nearly double fossil fuel investment.” (Allan
et al., February 2025)* Renewable energy,
like solar and wind, is more reliable for use
in power for electric grids through advanced
battery technology, which can now store days
of power rather than merely hours (Allan et
al., February 2025).% With the falling cost of
producing clean energy, more reliable energy
production, and continued investment,
emerging countries like Ethiopia, Cameroon,
and Indonesia are industrializing with clean
energy rather than with continued reliance

on fossil fuels (Allan et al., February 2025).%

Solar panels produced in China are
being imported in large quantities by
Pakistan and Cameroon (Allan et al.,
February 2025).%! Chinese electric vehicles
are being sold to Brazil and Ethiopia with
enough quantity to potentially impact fossil
fuel demand (Allan et al., February 2025).%
Saudi Arabia and United Arab Emirates
(UAE) are well-established petroleum
magnates, yet these countries continue to
heftily invest in clean energy (Allan et al.,
February 2025).° Finally, Indonesia and
Egypt are manufacturing solar panels with
strategic investments from Middle Eastern
nations (Allan et al., February 2025).%
Strategically, Saudia Arabia, UAE, Oman,
and Qatar (“Gulf states”), are financing
major mining extraction, processing, and
marketing for critical minerals (Allan et al.,

February 2025).%

MINING AND TRADE
AGREEMENTS AS GLOBAL
DoMINANCE

The Gulf states are investing their
petroleum financial gains into extraction and
processing of critical minerals, stacking bets
on clean energy over potentially decreasing
petroleum returns (Allan et al., February
2025).>° China and the United States are
dominant trade partners for some critical
minerals, yet their tension has required the
rest of the world to choose which country
they will trade with, while avoiding being
cut off to trade by the other (Allan et al.,
February 2025).> By investing directly
in emerging countries, the Gulf states can
avoid being perceived as choosing a side and
secure their financial futures directly from
the source (Financial Times, March 31,
2024).%® “The Middle East offers a neutral
venue for minerals processing, capital and
corporate headquarters.” (Financial Times,
March 31, 2024)% Investments in emerging
and developing countries give them an
opportunity to step up on the global scale

through green energy implementation.

ENVIRONMENTAL, SOCIAL,
(GOVERNANCE MITIGATION AND
Risk TO INVESTMENT

Mining and manufacturing industries
are typically associated with hefty economic
returns that are later burdened with
environmental, social, governance (ESG)
repercussions like environmental pollution,
loss of biodiversity, and labor violations
(ADB, 2025).“” Many international investors

include ESG factors in their overall risk
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portfolio (ADB, 2025).%! The need for
speed to mine and sell critical minerals
may exacerbate ESG factors; therefore,
increasing risk to investments if not planned
or mitigated in advance.

Without advanced mineral recycling,
established waste handling, and profitable
downcycling of less economic byproducts
of critical minerals mining, ESG factors may
increase risk and projected costs of clean
energy investments. This may allow for new
environmental regulations that encourage
technology-forcing innovations. As the race
for critical mineral mining continues, the
need for ESG mitigation measures will likely
be necessary to further bolster the support for

clean energy initiatives.

CONCLUSION

Access and control of critical minerals
will determine which countries are dominant
in the global arena in decades to come,
especially which countries control or highly
influence clean energy technologies. The
countries that maintain global dominance
will determine which clean energy
technologies are developed, who has access
to those technologies, and as a byproduct,
how ESG mitigation technologies are
required, developed, and implemented.
The power of global dominance will, in
turn, be highly influenced by who owns,
can finance, and market critical minerals.
In conclusion, emerging and developing
countries will highly benefit from investment
from dominant countries through the clean
energy transition, giving them a piece of

global dominance even if just a sliver of it.
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I[. INTRODUCTION

This Comment discusses the status of
the President’s legal authority to impose
tariffs under the International Emergency
Economic Act (IEEPA). As of November
2025, the Supreme Court is poised to address
the legal limits of the President’s authority
to impose tariffs under IEEPA in the
consolidated cases of V.O.S. Selections, Inc. v.
Trump and Learning Resources, Inc. v. Trump.
In both actions, lower courts ruled against
the administration, holding that IEEPA does
not authorize the President to unilaterally
impose sweeping trade tariffs. The Court of
International Trade and the U.S. Court of
Appeals for the Federal Circuit both found
the tariffs unlawful in VO.S. Selections, while
the U.S. District Court for the District of
Columbia reached the same conclusion
in Learning Resources. The court in V.O.S.
Selections was split with seven judges joining
the majority and four judges joining the
dissent, whereas Learning Resources was
decided at bench.? The Supreme Court
granted certiorari in September 2025, stayed
lower court injunctions, and scheduled
arguments for November 5, 2025.> The
outcome of these cases will determine if

IEEPA grants the executive branch the power

to levy broad tariffs, or if such use exceeds
both statutory and constitutional limits on

presidential authority.

II. LEcaL BACKGROUND

In February 2025, President Donald
Trump invoked the International Emergency
Economic Powers Act (IEEPA) to impose
extensive tariffs on U.S. imports—specifically
from China, Canada, and Mexico.* To date,
the President has made several modifications
to these tariffs, from raising the tariff rate
on imports to imposing “reciprocal tariffs”
on imports from almost all U.S. trading
partners.’ This is the first time in the history
of IEEPA that has been used to impose
tariffs.® These actions have set off intense
debates over whether the President has the
power to impose large-scale tariffs under

IEEPA.
A. OriGINs oF IEEPA
IEEPA was enacted in 1977 in an effort

to place limits on the presidential emergency
powers. Congress enacted IEEPA to give the
President the authority to address certain
emergencies under the National Emergencies
Act (NEA), including the authority to
“regulate” or “prohibit” imports that “deal
with any unusual or extraordinary threat”

outside the United States.”

While IEEPA does not require agency
investigation or fact-finding, it requires the
President to consult with Congress before
and during these exercises of power and
submit regular reports to maintain oversight.®
Although Congress designed IEEPA to
address foreign emergencies through financial
and trade restrictions, the president’s use to
impose heavy tariffs is an expansion of the
president’s authority under the statute.

B. OTHER TARIFF STATUTES

The 2025 tariffs differ from past exercises
of trade statutes. In recent presidential
administrations, several laws imposing tariffs
were enacted under the Trade Expansion Act
of 1962 and the Trade Act of 1974.° Section
232 of the Trade Expansion Act gives the
president the authority to impose tariffs
once the Secretary of Commerce finds that
the way articles are being imported threatens
national security.'® Under Section 201 of the
Trade Act, the President can impose tariffs if
the International Trade Commission finds
that the surge in imports is threatening the
U.S. domestic industry.!! Further, Section
301 of the Trade Act allows the United
States Trade Representative to impose tariffs
on foreign countries that burden U.S.
commerce in “unjustifiable,” “unreasonable,”

or “discriminatory” ways."?

All these sections have something in

CURrRRENTS 27.1 2026




common. They require agency investigation
or fact-finding before one can act.”® In
contrast, IEEPA requires no agency review
or factual support before the president can
act." Once an emergency is declared under
the NEA, the president’s authority to regulate

and prohibit imports takes effect.”
C. UNITED STATES v. YOSHIDA

The closest historical precedent Trump
can rely on is United States v. Yoshida
International, Inc. (1975), which upheld
President Nixon’s temporary 10% tariff on
imports due to a declared national emergency
to deal with the balance-of-payments
deficit.'® The Court of Customs and Patent
Appeals upheld the surcharge as a measure
“appropriately and reasonably related” to the
declared emergency.”” The court stated that
the statute’s language allowed the president
to regulate or prohibit imports with a short-
term tariff if it was directly related to the
emergency declared.'®

Congress enacted Section 122 of the
Trade Act of 1974 while Yoshida was pending
and later enacted IEEPA in 1977, which
specifically authorized the exact kind of
tariffs Nixon imposed.” Congress clearly
intended to separate emergency authority
from the authority to impose tariffs.?’
Therefore, Yoshida supports only short-
term tariffs that are directly connected to
a declared emergency, meaning Trump’s
broad, continuing tariffs under IEEPA are
an unprecedented expansion of presidential

power.

[II. CurrenT CASES PENDING
BeroRrRe THE SUPREME COURT

A. V.O.S. SELEcTIONS, INC.

The government appealed a decision
of the Court of International Trade (CIT)
setting aside five Executive Orders that
imposed tariffs of unlimited duration on
nearly all goods from nearly every country
in the world, holding that the tariffs were
not authorized by IEEPA.?! The central
issue the United States Court of Appeals for
the Federal Circuit resolved on appeal was
whether the Trafficking Tariffs and Reciprocal
Tariffs imposed by the Challenged Executive
Orders were authorized by IEEPA.*

1. Majority Opinion

Ultimately, the court held that Congress
did not grant the President broad authority
to impose tariffs like the Trafficking and
Reciprocal Tariffs merely by utilizing the
phrase “regulate . . . importation.”” In
reaching this decision, the court began
with the statutory text, emphasizing
that IEEPA authorizes the President to
“regulate” and restrict transactions involving
foreign property interests during a national
emergency, but it contains no reference to
tariffs, duties, or taxation.?* Because Congress
has historically delegated tariff power
explicitly, and only with detailed limits, the
court found it implausible that Congress
intended to grant complete tariff authority
through the word “regulate.”” The majority
further noted that the Constitution assigns
taxing and tariff powers to Congress, and any
delegation of such authority must be clear

and directed.?®

Next, the court examined the extent to

which Congress’s confirmation of Yoshida II's

interpretation of the word “regulate” would
permit the Trafficking and Reciprocal Tariffs
imposed by the Challenged Executive Orders
under [EEPA.>” The court concluded that
the Trafficking and Reciprocal Tariffs assert
a broad authority that goes further than the
express limitations of Yoshida IIs holding
and, thus, beyond the authority delegated to
the President by IEEPA.?® In coming to this
conclusion, the court explained that Yoshida
1] involved temporary and narrow tariff
measures under IEEPA’s predecessor statute,
the Trading with the Enemy Act (TWEA),
not broad tariffs of indefinite duration and
scope.” The court further determined that
since Yoshida II was clear in its view that
an unbounded tariff would not be allowed,
that understanding must be credited to
Congress as well.** The court then turned
to the Trafficking and Reciprocal Tariffs
which are unbounded in scope, amount,
and duration, and apply to nearly all articles
imported into the United States.’ In nearly
fifty years of IEEPA history, no President has
attempted to impose tariffs.>* Thus, this lack
of precedent, combined with the scope of the
challenged tariffs, confirmed that Congress
never intended IEEPA to authorize such an

action.”

The final issue raised on appeal was
whether the CIT abused its discretion in
vacating and permanently enjoining the
operation of the Challenged Executive
Orders. The court ultimately vacated the
injunction and remanded.* The Court relied
on the four-factor test established in eBay that
a plaintiff seeking a permanent injunction
must satisfy before a court may grant such
relief.> The four factors a plaintiff must
establish include irreparable harm, adequacy

of legal remedies, balance of hardships, and
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public interest.?® The court determined that
because the CIT did not apply the ¢Bay test
and because vacating the universal injunction
is warranted based on the Supreme Court’s
decision in Trump v. CASA, Inc., that on
remand, the CIT should consider whether
its grant of a universal injunction follows the
standards set out in CASA.?”

The Court affirmed the CIT’s judgment
that the President lacked authority under
IEEPA to impose the Trafficking and
Reciprocal Tariffs, but it vacated the universal
injunction and remanded for further
consideration of such relief.?

2. Dissent

the dissenting opinion disagrees with
the majority’s conclusion on the issue of the
tariff’s legality and concludes that plaintiffs
did not justify summary judgment in
favor on either statutory or constitutional
grounds.®

The dissent rejects several arguments
plaintiffs present for limiting the broad scope
of section 203’s authorization to “regulate...
importation,” reasoning that the term
“regulate” has a broad understanding and
there is a longstanding judicial recognition
that taxes are a “species of regulation.”® 4! The
context of IEEPA gives the President broad
authority to act by “means of instructions,
licenses, or otherwise” § 203(a)(1).*> The
dissent references how the Court in Yoshida
reasoned that the term “or otherwise” must
mean the Congress authorized the use of
means, though not identified, were different
from, and additional to, “instructions” and
“licenses.”® The dissent further rationalizes
that within the statutory context of the
Act and its evident purpose, there is reason

to understand “regulate” as inclusive,

rather than exclusive of tariff measures as a

conventional means of import regulation.*

Building on its broad reading of
IEEPA’s text, the dissent next turns to the
constitutional and structural argument,
rejecting both the application of the
major questions doctrine and claims of
unconstitutional delegation.® The dissent
reiterates that the language of IEEPA is broad
on its face and that Congress intentionally
gave broad discretion and flexible authorities
“involving emergencies touching foreign

affairs.”4¢

The dissent further rejects Plaintiff’s
argument that IEEPA is an unconstitutional
delegation of legislative authority to
the President.”” The general standard
for determining whether Congress had
unconstitutionally delegated the legislative
power assigned to it by Article I of the
Constitution requires two elements that
must be supplied by Congress: a statement
of the general policy the agency must review
and applicable boundaries.” However,
the government argues that this standard
should not be applied and instead and a less
restrictive standard should apply, which the
dissent rejects for two reasons.” Firstly, citing
Gundy v. United States, the dissent explains
that the constitutional inquiry focuses on
whether Congress provided an intelligible
principle to guide the exercise of delegated
power, not the receiving party.”® Second, as
the Supreme Court has observed, whenever
an executive officer is exercising executive
power, the officer is exercising power that
belongs to the President.’’ Further, the
dissent notes that precedent from the Court
suggests that Congress has especially broad
leeway to delegate authority to the President

in foreign-affairs.>

Finally, the dissent turns to the trafficking
tariffs, which are challenged only by the State
plaintiffs because the tariff measures apply to
variety of imports that are not the source of
the problem.”® The dissent agrees with the
majority that the introduction of opioids or
precursors and other criminal activity is the
underlying threat addressed by these tariffs,
and it rises to the level of an “unusual and
extraordinary threat” that has been properly
declared to be a national emergency.”® The
dissent concludes that nothing in IEEPA’s
text limits the President’s authority to
measures that act directly upon the source
of the threat.”” Instead, § 203 allows the
President to exercise enumerated powers
“to deal with any unusual and extraordinary
threat” so long as those measures are adopted
for the purpose of addressing that threat
and not for any other objective.”® IEEPA
contains no “direct link” requirement and
does not demand that the regulated imports
themselves be the origin of the threat.”” The
dissent view is so long as the President’s
actions are reasonably designed to address the
declared emergency, they fall within IEEPA’s
grant of authority.

The dissent draws parallel between
V.O.S. Selections and the decision in Damers
& Moore, where the Court held that IEEPA
authorized the President to act involving
Iranian assets as “bargaining chip” to solve
the problem of Iran’s holding American
hostages.”® Similarly, here, the tariffs are a
bargaining chip to create economic pressure
to get Canada, Mexico, and China to
take more action regarding the criminal
trafficking identified in the executive orders.”
The dissent discusses the executive orders

themselves, which expressly contemplated

ﬁ
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reducing or eliminating the tariffs if those

countries undertake corrective measures.®
B. LEARNING RESOURCES v. TRUMP
1. Factual and Procedural History

On April 22, 2025, Learning Resources,
Inc. and hand2mind, (“Plaintiffs”) filed suit
in the U.S. District Court for the District
of Columbia challenging President Donald
Trump’s authority to impose tariffs under
the International Emergency Economic
Powers Act (“IEEPA”).®! The plaintiffs
develop toys and educational products for
children and most of their products are
manufactured in China, Taiwan, Korea,
Vietnam, Thailand, and India.®* After
President Trump invoked IEEPA to impose
tariffs on imports from the aforementioned
countries and others, the Plaintiffs sued
President Trump, other government officials,
and agencies (“Defendants”), and moved for
a preliminary injunction.”” The Defendants
moved to transfer the suit to the United
States Court of International Trade (“CIT”)
asserting that the court had exclusive
jurisdiction.®* The court addressed whether
the CIT had exclusive jurisdiction and
whether to grant the Plaintiffs' motion for
preliminary injunction.®
2. Holding and Rationale

The court’s analysis on jurisdiction
centered on whether IEEPA qualifies as a
law providing for tariffs under 28 U.S.C. §
1581(i)(1)(B)—a determination that would
decide whether exclusive jurisdiction lies
with the CIT or with the federal district

courts.%

The court explained that the
CIT’s jurisdiction depends not on whether
a case involves tariffs, but on whether the
underlying statute provides for tariffs, duties,
or similar import-related taxes.”” Thus, the

dispositive question was whether IEEPA itself

authorizes tariffs.%® If so, the CI'T would have
exclusive jurisdiction; if not, the district court
would retain jurisdiction under 28 U.S.C. §$§
1331 and 1346.%

The court examined the text of IEEPA
and found no language authorizing the
imposition of tariffs, duties, or taxes.”” The
statute provides that the President may,
during a national emergency, to “investigate,
block, . . . regulate, direct and compel, nullify,
void, prevent or prohibit” the “‘importation
or exportation’ of ‘property in which a foreign
nation or national has an interest’—but it
does not mention tariffs or duties.”! The court
emphasized that the “power to regulate” is
distinct from the “power to tax.””? Drawing
on constitutional structure and precedent
dating back to Gibbons v. Ogden, the court
noted that Congress’s power “[t]o regulate
Commerce with foreign Nations,” Art. I, § 8,
cl. 3, is separate from its “[p]ower [t]o lay and

collect Taxes, Duties, Imposts and Excises.””?

The court further applied interpretive
canons and compared IEEPA to other
statutes where Congress explicitly delegated
tariff authority—such as the Trade Act of
1974 and the Tariff Act of 1930—each of
which included express limits and procedures
for imposing duties.”* The court noted
that reading IEEPA to confer such broad
tariffing power would effectively eviscerate
those statutory limitations and imply an
unprecedented delegation of taxing authority
without clear congressional intent.”” The
court further noted that, in the nearly fifty
years since IEEPA’s enactment, no President
had ever used it to impose tariffs, and no
[EEPA-based case had been filed in the
CIT, indicating that both Congress and the
Executive historically understood IEEPA as a

sanctions statute, not a tariff statute.”

Finally, the court rejected the
government’s reliance on United States v.
Yoshida, finding that Yoshida rested on
outdated purposivist reasoning rather
than textual analysis and that even Yoshida
acknowledged Congress had never specifically
authorized tariffs under the predecessor

statute (the Trading with the Enemy Act).””

IV. ConcLusiOoNs

The Supreme Court’s pending decision
in the consolidated cases of V/O.S. Selections,
Inc. v. Trump and Learning Resources,
Inc. v. Trump will resolve whether IEEPA
grants the President authority to impose
broad and indefinite tariffs without explicit
congressional approval or procedural
safeguards. Lower courts have interpreted
existing precedent as limiting presidential
tariff powers under the premise that Congress
did not intend for IEEPA to replace other
trade statutes. Even with the dissent in
V.O.S. Selections, there is clear concern for
the separation of powers and major questions
doctrine. However, the dissent views [EEPA
as granting broad authority to the President,
which differs from the majority. These cases
are important because, if affirmed, the rulings
would reenforce limits that the majority
views as clear regarding executive power over
tariffs. Conversely, if reversed, the Court
would set clear precedent that the President
has far-reaching flexibility in the use of tariffs
for shaping foreign policy in the interest of
domestic national security. The result of this
ruling could have sweeping implications in
commerce and international trade, affecting
American importers, their trading partners,

and future United States trade policy.
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CURRENT EVENTS FEATURE:

TARRIFF DECISIONS AND CONSEQUENCES;
LEARNING RESOURCES v. TRUMP

LAUREN CURRIE AND YASMIN FARID

[. WHAT IS A TARIFF:

According to the Constitution,
Congtess has the “Power To lay and collect
Taxes, Duties, Imposts and Excises.” ' How
does this relate to tariffs? A tariff “is a tax
levied on imported goods and services.”?
Another term for tariff is “duty,” a duty
is a “federal tax levied on goods shipped
into the United States.”® Tariffs, like taxes,
raise revenue. In fact, the Framers of the
Constitution “expected that the Government
would for ‘a long time depend . . . chiefly
on’ tariffs for revenue.” So that leads to two
conclusions: a tariff is a tax and it’s the duty
of Congress to deal with taxes. However,
Congress may delegate its authority to others
through legislation. Occasionally, Congress
has delegated some tariff authority to the
President but has always done so in explicit
terms and subject to strict limits.

President Trump attempted to use
the International Economic Emergency
Economic Powers Act (IEEPA) to impose
tariffs. Enacted in 1977, IEEPA “gives
the President economic tools to address
significant foreign threats.”” When acting
under IEEPA, the President must identify
an “unusual and extraordinary threat” to
American national security, foreign policy, or

the economy, originating primarily “outside

the United States.”® Next, the President must
“declare[] a national emergency” under the
National Emergencies Act.” Afterwards, the
President may choose from a list of actions
to deal with the threat. President Trump
used it to set his “reciprocal tariffs” against
China, Mexico, and Canada.® However, this
use of IEEPA was ruled unconstitutional in

Learning Resources v. Trump.

With IEEPA off the table following
Learning Resources, only four possible tariff
authorities remain available to the Trump
administration. Two of which have lain
dormant: Section 122 of the Trade Act of
1974 and Section 338 of the Tariff Act of
1930. Section 122 “allows temporary across-
the-board tariffs when the United States
has ‘large and serious balance-of-payments
deficits.”” President Trump has currently
invoked Section 122 to set tariffs at the
maximum level of 15 percent.!® These will
expire after 150 days unless Congress chooses
to extend them."" Section 338 of the Tariff Act
of 1930 authorizes tariffs to retaliate against
foreign discrimination against American
goods."? The other possible authorities are
Section 232 of the Trade Expansion Act
of 1962 which authorizes national security
import restrictions and Section 301 of the
Tariff Act of 1974 which grants retaliatory
authority against foreign unfair trade acts."

The potential use and subsequent effects, of

these authorities by President Trump will be

discussed in further detail in Part III.

II. LEARNING RESOURCES
V. TRUMP ANALYSIS

Shortly after taking office, President
Trump sought to address two foreign
threats which he deemed “unusual and
extraordinary:” illegal drugs and trade
deficits.!® He used the International
Emergency Economic Powers Act (IEEPA)
to establish “reciprocal tariffs” to address the

threats.!®

On February 20, 2026, the Supreme
Court held in a 6-3 opinion, that IEEPA
does not authorize the President to impose
tariffs.’® The Court consolidated two cases
for this opinion: Learning Resources v. Trump
(No. 24-1287), arising from the United
States District Court for the District of
Columbia, and Zrump v. V.O.S. Selections
(No. 25-250), coming out of the United
States Court of Appeals for the Federal
Circuit."”” Both cases raised the same legal
issue: “whether the International Emergency
Economic Powers Act (IEEPA) authorizes the
President to impose tariffs.”'® Petitioners in
Learning Resources and respondents in VO.S.
Selections had each filed suit, alleging that it
does not.”” The Supreme Court agreed. As

a result, the judgement for V.O.S. Selections
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in the Federal Circuit Court of Appeals
was affirmed, while Learning Resources was
vacated and remanded with instructions to

dismiss for lack of jurisdiction.?

Chief Justice Roberts announced the
judgement of the court and delivered the
majority opinion of the court with respect
to Parts I, II-A-1, and II-B, in which Justices
Sotomayor, Kagan, Gorsuch, Barrett, and
Jackson joined, and a plurality opinion with
respect to Parts II-A-2 and III, in which
Justice Gorsch and Barrett joined. Justice
Gorsuch and Barrett wrote concurring
opinions. Justice Kagan wrote an opinion
concurring in part and concurring in the
judgment, joined by Justice Sotomayor and
Jackson. Justice Jackson wrote an opinion
concurring in part and concurring in the
judgment. Justice Thomas wrote a dissenting
opinion, and Justice Kavanaugh wrote
a dissenting opinion, joined by Justices
Thomas and Alito.

In Part I, Chief Justice Roberts reviewed
the background of the cases and how
Learning Resources and V.O.S Selections came
before the Supreme Court. In Part II-A-1,
the Court turned to Congress’s power to tax
as assigned by the Constitution. The Court
concludes that a tariff is a tax and that the
President has “no inherent authority to
impose tariffs during peacetime.”*! Therefore,
the Court notes, that the Government relies
solely on IEEPA as the basis for the reciprocal
tariffs. In Part II-B, the Court performs
a textual analysis of IEEPA, concluding
that the statute simply does not authorize
tariffs.” The Court notes that when Congress
addresses “the power to impose tariffs, it does

so clearly and with careful constraints.”* It

did neither in IEEPA.

While the majority agreed on Parts
I, II-A-1, and II-B, the Court fractured
over whether the major questions doctrine
was the appropriate framework to reach
that conclusion. In Part II-A-2, Roberts
applies the major questions doctrine. He
acknowledges the Court’s long-standing
reluctance to read extraordinary delegations
of congressional power into ambiguous
statutory text. Roberts argues this applies
with particular force here, as the purported
delegation involves the core congressional
power of the purse.” He rejects both the
Government’s argument that emergency
statutes should be interpreted more broadly
and the proposed foreign affairs exception.
Robert concludes that the Court “would not
expect Congress to relinquish its tariff power
through vague language, or without careful
limits.”? In Part III, Roberts summarizes
the core holding of the court: the President’s
assertion of power to impose tariffs of
unlimited amount, duration, and scope
requires clear congressional authorization.?

There was no such authorization here.

Justice Gorsuch’s concurring opinion
is an ardent defence of the major questions
doctrine. He asserts that this doctrine
“safeguards” the Constitution’s delegation
of lawmaking powers to Congress “against
executive encroachment.”” He separate’s the
views of the other Justice’s into four camps:
the liberal critics, Barrett who would soften
its blow, the dissenters who disagree with the
Courts application and Thomas who wishes
to avoid the doctrine altogether.”® Gorsuch
emphasizes the historical tradition and case
precedent supporting the major questions
doctrine. Justice Barrett’s concurrence agreed
with the use of the major question’s doctrine

but disagreed with Gorsuch’s characterization

of “common sense.”? Barrett asserts that the
doctrine “situates text in context” and is “best
understood as an ordinary application of
textualism.” She questions if it is proper for
“the Judiciary really protect the Constitution
by impeding the constitutional action of
another branch” when there are big decisions
to be made.?! In conclusion, Barrett cautions
against expanding the major questions

doctrine past its context based approach.

Justice Kagan disagrees with Robert’s
use of the major questions doctrine,
when “ordinary principles of statutory
interpretation lead to the same result.”*?
Kagan argues that IEEPA’s key phrase does
not include the power to tax. The text
authorizes the President to “regulate” the
“importation” of foreign goods.?* The word
regulate is not a synonym for the power to
tax. If Congress had wanted to delegate its
tariff authority it would have used words like
“duty,” “tariff,” or “surcharge.”* However,
none of those appear in IEEPA. While
Kagan reaches her conclusion through textual
analysis alone, Justice Jackson arrives at the
same place by a different route: the legislative
history of IEEPA and its predecessor statute,
the Trading with the Enemy Act (TWEA) of
1941.% Jackson argues Congress’s objective
for the “regulate . . . importation” language
was to grant the President the power to freeze
and control foreign property transactions.*®
It is not to impose tariffs. She is critical
of the others for declining to examine the
legislative history because “why would
it matter which interpretation we think
is ‘best’ when Congress has already told
us?”¥” While Justice Kagan, Sotomayor, and
Jackson agree that IEEPA does not give the
President authority to set tariffs, they disagree

with the Chief Justice’s choice of the major
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questions doctrine as the means to answer

that question.

Finally, a brief look at the dissenting
opinions. Justice Thomas does not believe
that the major questions doctrine is needed
in this case. Instead, he asserts that the power
to impose tariffs is not a core legislative power
and can be delegated to the President.’®
Thomas focuses on historical examples,
the Vesting Clause, and the nondelegation
doctrine. Justice Kavanaugh, in a lengthy
dissenting opinion, asserts that IEEPA clearly
authorizes tariffs and that the major questions
doctrine should not apply in the foreign
affairs context.”” Together, Thomas and
Kavanaugh represent the view that the Court
overstepped its role and that the President

had ample authority to act.

I[II. THE COLLAPSE OF
IEEPA

Following the Supreme Courts ruling
in Learning Resources, Inc. v. Trump and the
administration’s same-day pivot to Section
122, the central question that endures, is
whether any of the remaining delegated
tariff authorities—Sections 122, 301,
232, and 338—can bear the weight the
administration is now placing on them, or
whether the fractured concurrences leave
meaningful room for the administration to
maneuver. Second, whether the existing deals
that were negotiated with foreign partners
during the IEEPA period remain binding
when the leverage that produced them has
been ruled unlawful. Finally, how the refund
mechanism for tariffs already collected under
the invalidated IEEPA regime will operate,
what that implies for the roughly 300,000

entities that paid those tariffs.

A. Majority QUESTIONS DOCTRINE
PrLuraLiry

Unlike the statutory holding which
is the least contested part of the opinion,
the Major Questions Doctrine extension to
Presidential action commanded only three
votes, and those three justices disagree among
themselves about what the doctrine means.
How courts are likely to apply MQD to
Sections 122, 301, 232 and 338 depends on
the alignment within the plurality and the
positions of the six justices who did not join

it, both of which require careful attention.

The plurality opinion contains what
is arguably the most consequential holding
for the analysis ahead; it explicitly rejects
two exceptions that the dissent would have
recognized. “There is no exception to the
major questions doctrine for emergency
statutes. Nor does the fact that tariffs
implicate foreign affairs render the doctrine
inapplicable.”® If those exceptions had been
recognized, Section 122 (which is framed
as responding to an international payments
emergency) and Section 232 (which is framed
in terms of national security) would each sit
outside MQD’s reach.

The plurality closed that door, but
only with three votes. Whether the doors
stays closed depend on whether a future
case produces a fifth vote for the plurality’s
position. The administration’s fallback
tariff statutes will almost certainly be
challenged in court, and those challenges
will eventually reach the Supreme Court.
The Court’s reasoning thus does not treat the
fallback statutes as constitutionally infirm on
delegation grounds.

Deprived of IEEPA, the administration
is now relying on a patchwork of alternative

statutory authorities to reconstruct its

tariff wall.*! Each of the four available
statutes contains the kind of express tariff
language the Learning Resources majority
demanded, and the Court itself treated at
least two of them as paradigms of proper
delegation.®” What’s in question is whether
the administration’s use of each statute
satisfies its specific preconditions, and

whether that use can survive scrutiny.
a. Section 122 of the Trade Act of 1974

Section 122 authorizes the President
to impose a temporary import surcharge
of up to 15 percent for up to 150 days
to address a “fundamental international
payments problem,” including “large and
serious United States balance-of-payments
deficits.”* The administration invoked this
authority on February 20, 2026, imposing
a 10 percent surcharge effective February
24, later raised to 15 percent—the statutory
maximum.* This is the only fallback statute
the administration has actually used, and

it faces the most immediate legal exposure.

Section 122 was drafted during the
Nixon administration and enacted in 1974,
when the United States was transitioning
away from the fixed-exchange-rate system
established at the Bretton Woods conference
in 1944. Under that system, a “balance-
of-payment deficit” had a precise meaning
referring to the outflow of gold and currency
reserves that occurred when a country could
not finance its international obligations at
the fixed exchange rate.* Section 122 was
as statutory response to exactly this kind
of crisis; the drain on US gold reserves that
led President Nixon to impose a 10 percent
import surcharge in 1971 and to close
the gold window, ending dollar-to-gold

convertibility.?”
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Under today’s floating exchange
rates, however, international accounts
adjust automatically through currency
movements.*® The US Court of International
Trade has stated that the balance of payments
“always balances to zero” under the current
system.”” When a country runs a current-
account deficit, private financial flows (such
as foreign purchases of US assets) cover the
difference, precluding the kind of reserve

drain that Section 122 was designed to

address.>

Since the administration took office the
dollar has depreciated modestly—roughly 9
percent in effective terms—but this is not
an unusual fluctuation in the floating rate
era.’! Economists attribute it primarily to
the administration’s own erratic tariff policies
and its aggressive calls for Federal Reserve
rate cuts, not to any fundamental weakness
in the US ability to finance its current
account.’? The administration’s proclamation
attempts to circumvent these objections by
defining the “fundamental international
payments problem” broadly, pointing to the
$1.2 trillion goods trade deficit, a negative
primary income balance (the first since
1960), a current-account deficit of 4 percent
of GD, and a net international-investment
position of negative 90 percent.”® But a
trade deficit is conceptually distinct from
a balance-of-payments deficit—a fact that
the Department of Justice itself concede
in the IEEPA appellate briefing.”* Even the
dissenting judges on the Federal Circuit who
upheld the IEEPA tariffs concluded that
Section 122 “does not apply to the problems
underlying the reciprocal tariffs, which are
not the payments problems that are the

precondition to section 122’s application.”

It follows then, that under Barrett’s
contextual approach, the “most natural
reading” of “fundamental international
payments problem,” informed by the
1974 context in which Congress enacted
the statute, arguably does not reach the
conditions the administration has invoked.
The term was understood in 1974 to describe
reserve drains under fixed exchanged rates.
Neither trade deficits nor a negative net
international-investment position seem
to constitute the condition the statute

contemplates.

Under Kagan’s ordinary-tools approach,
the same result follows from reading the statute
text in its structural and historical context.
A challenge framed in these terms could
command six votes—Barrett’s concurrence
group plus Kagan's—without requiring any
reliance on the MQD plurality. MQD would
operate, at most, as a reinforcing ground:
even if Section 122’s text could plausibly bear
the administration’s reading, the plurality’s
clear-statement approach would require
greater precision than the statue provides
for an action of this “economic and political

significance.”®

Beyond the merits, Section 122 carries
a structural limitation that distinguishes it
from every other fallback statue: 150-day
clock. Tariffs imposed under the statute
expire automatically unless extended by an
Act of Congress.”” Given that both chambers
have already passed bills opposing the IEEPA
tariffs, a congressional extension is unlikely
and litigation will not produce a ruling before
the tariffs lapse.’® On the other hand, others
may observe that companies seeking refunds
of the illegally collected tariffs will need to

establish their illegality in court regardless,

meaning litigation will outlast the statute

even if the tariffs themselves do not.>
b. Section 301 of the Trade Act of 1974

Section 301 authorizes the United
States Trade Representative (USTR), acting
on behalf of the President, to impose
tariffs in response to foreign acts, policies,
or practices that are “unreasonable or
discriminatory and burden or restrict Unites
States commerce.”® Unlike Section 122,
Section 301 is country-specific and requires a
formal USTR investigation including public
hearings, consultations with the affected
country, and opportunities for comment
before tariffs can be imposed.® USTR
Jamieson Greer announced investigations
covering “most major trading partners” on a
broad range of subjects, including industrial
overcapacity, digital services taxes, drug
pricing, agricultural subsidies, and ocean
pollution.®* Section 301’s legal vulnerability
lies not in its statutory authorization, which
expressly authorizes tariffs and has survived
prior judicial review, but in its procedural
requirements. The statue incorporates
Administrative Procedure Act obligations that
the administration has documented history
of ignoring.®® Reinsch predicts that Section
301 will be the administration’s primary
long-term tool, notwithstanding the risk of
“losing in court over process fouls.”** Using
a statute that authorizes targeted retaliatory
tariffs against specific unfair practices to
impose broad, economy-wide duties raises
precisely the kind of statutory mismatch
that the Learning Resources plurality treated
as a hallmark of major-questions concerns:
an “agency’s attempt to deploy an old statue
focused on one problem to solve a new and
different problem.”® Wolff concludes that

Section 301’s investigation requirements
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and country-specific design prevent it from
reconstructing the across-the-board tariff wall

that IEEPA supported.®

c. Section 232 of the Trade Expansion of
1962

Section 232 authorizes the President to
impose tariffs on imports that the Secretary
of Commerce, in consultation with the
Secretary of Defense, has determined
“threaten to impair the national security.”®
The statute requires a formal investigation
and report before tariffs can be imposed, but

it imposes no cap on the tariff and no time

limit on their duration. %

Federal courts have historically shown
strong deference to the executive’s national-
security determinations, and Reinsch predicts
that judges will be “reluctant to second-
guess the president on a national security
determination.”® The administration has
already used Section 232 extensively—
existing tariffs cover steel, aluminum, copper,
timber, and their derivative products at
rates up to 50 percent—and is preparing
additional sector-specific investigations.”

The strength of Section 232, however, is
also its primary source of doctrinal tension
with Learning Resources. The plurality’s
rejections of the foreign-affairs exception
to MQD—"“Nor does the fact that tariffs
implicate foreign affairs render the doctrine
inapplicable,”—was directed at IEEPA, but
it applies with equal force to a statute whose
entire rationale is national security.”! If the
plurality’s position holds in a future case,
Section 232 would face full MQD scrutiny
whenever the administration uses it to
impose tariffs of sufficient “economic and

political significance.””?

Further complications arise from

stacking. The February 20 proclamation

provides that the Section 122 surcharge “shall
not apply in addition to tariffs imposed under
section 232”—meaning the two statutes are
designed not to stack on the same product.”
But if the administration imposes new
Section 232 tariffs on products not previously
covered, the combined effect of overlapping
fallback authorities could produce aggregate
rate exceeding the levels that prevailed under

the IEEPA regime.”
d. Section 338 of the Tariff Act of 1930

Section 338 authorizes the president
to impose tariffs of up to 50 percent on the
imports from countries that “discriminate
in fact against the commerce of the United
States.””® This statute has not been invoked in
nearly a century, and its practical utility in the
current environment is minimal, demanding
proof that a foreign country treats Americans
worse than it treats the commerce of other

nations.”®

If invoked, the statute’s dormancy may
have a strong argument that its long disuse
makes its sudden deployment for broad,
revenue-raising purposes precisely the kind
of “unheralded power” the Learning Resources
plurality identified as a hallmark of major-
questions concern.”” Learning Resources
has shown that in IEEPA’s “half century
of existence, no President has invoked the
statute to impose any tariffs” and treating
that “lack of historical precedent” as a “telling
indication” that the tariffs exceeded the

President’s “legitimate reach.””®

IV. CONSEQUENCES

a. Refunds, Remedies, and the litigation
Pipeline
The Supreme Court’s invalidation of

the IEEPA tariffs has triggered what may

be the largest customs-refund proceeding in
American history. Approximately 300,000
entities paid tariffs under the now-invalidated
IEEPA regime, and well over 1,000 lawsuits
are already pending.”” Past precedent,
particularly the Supreme Court’s invalidation
of harbor-maintenance fees, established
that companies are entitled to refunds with
interest when tariffs are rules unlawful.®® The
uncertainty lies in the procedural mechanism:
whether the government will process refunds
automatically or force importers to file
individual protests and pursue litigation
through the Court of International Trade.®'
There are also rumors that the administration
may attempt to offer importers credits against
future tariffs rather than cash refunds, an
approach that might appeal to companies
anticipating large ongoing tariff liabilities
but would fail to make whole those whose
importing activities have ceased or changed.®?
Meanwhile, it remains unclear whether
downstream consumers will ever see any
recovery. FedEx announced it would pass
refunds through to its customers, but it’s

uncertain whether other companies will

follow.*
b. The Role of Congress

Tariffs remain broadly unpopular, 60%
percents of Americans disapprove of them,
including nearly a quarter of Republicans and
three-quarters of independents.* Unless the
150-day clock on Section 122 tariffs expire
or is extended by an Act of Congress, Section
122 tariffs put trade policy at a moment of
considerable political exposure. % Especially
just months before the 2026 midterm
elections, where lawmakers will face a highly
public vote.®® This dynamic “require[s]
members of the House and Senate to take

responsibility for the votes they may well be
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asked to case,”®” Congressional Republicans
ace a choice between loyalty to the President’s
trade agenda and responsiveness to public

discontent over rising consumer costs.
c. International Law and Trade Agreements

The administration’s shift to Section
122 threatens to destabilize the network of
bilateral trade agreements negotiated during
the IEEPA period.® Because Section 122
authorizes across the board tariffs rather than
country-specific rates, the new 15 percent
surcharge applies uniformly regardless of any
previously negotiated terms.” But this creates

acute stacking problems.

Partners who negotiated tariff rates
below 15 percent, including United
Kingdom, Australia, Singapore, and several
Latin American countries at 10 percent, now
face higher effective rates than the IEEPA
regime imposed.”’ Stacking a 15 percent
surcharge on top of existing most-favored-
nation rates would also push EU tariffs above
the level agreed in the July 2025 framework
arrangement.”> Meanwhile, Southeast Asian
partners whose prior deals clustered around
19 percent are relatively better off under
the new 15 percent floor, and Soth Korea
and Japan—having negotiated 15 percent

rates—roughly break even.”

The consequences are already
materializing. The European Parliament
has suspended consideration of the tariff-
reduction commitments the European
Commission made with the Trump
administration in July 2025.%¢ Other partners
made concessions under the threat of tariffs
that have now been ruled unlawful, giving
them reason to revoke those concessions
or slow-walk compliance.”” Countries that
have signed but not completed domestic

ratification, as the European Union is doing,

have an opportunity to delay implementation
while they reassess.”® Most will proceed
cautiously to avoid inviting retaliation,
but the administration’s insistence that it
considers existing agreements binding sits
uneasily alongside the fact that the legal
foundation for these agreements has been
invalidated.””

The bottom line, the post-Learning
Resources tariff landscape is defined less
by the tariffs rates themselves than by the
uncertainty surrounding them. Countries,
importers, and investors will move slowly,
which means, that the administration’s goal
of reshoring manufacturing “is moving
further away, and companies adjust their

supply chains at their peril.””®
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