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I. INTRODUCTION

The Sixth Amendment of the United States Constitution guarantees
all United States citizens the right to assistance of counsel in criminal
prosecutions.! More specifically, the United States Supreme Court and all
federal courts of appeals have established that the right to assistance of
counsel in criminal prosecutions is the right to reasonably effective assistance
of counsel.?

Federal courts have uniformly developed this constitutional
interpretation, because the underlying factual circumstances surrounding
ineffective assistance claims are of a type that affront the integrity of the
court.? The advocacy denied by ineffective counsel is of such recognized
traditional importance in the adversary system that federal courts accept the
necessity of adjudicating such claims to protect their own integrity.* To ensure
fairness to litigants within the adversarial system, the Supreme Court
developed a two-pronged test, requiring litigants who raise ineffective

1 U.S. CONST. amend. VI.

2 Strickland v. Washington, 466 U.S. 668, 683 (1984).

3 See James A. Strazzella, Ineffective Assistance of Counsel Claims: New Uses, New
Problems, 19 Ariz. L. REV. 443, 458-59 (1977).

4 Id. at 549.
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assistance claims to show both deficient performance of counsel and
prejudice.’

Following the commencement of Strickland’s two-pronged test, a
unique issue has emerged in the context of criminal pleas: whether a defendant
who rejects a plea offer must present contemporaneous evidence to establish
prejudice from his counsel’s deficient performance.® The Supreme Court will
ultimately decide this issue in United States v. Brown, a case involving a
criminal defendant who received deficient assistance from counsel and
subsequently rejected a plea offer.” Holding that Brown had established
prejudice, the Fourth Circuit Court of Appeals determined the
contemporaneous evidence requirement is inapplicable in the context of
rejected plea deals.?

This Note will address why the Supreme Court should reverse the
Fourth Circuit’s decision and hold in favor of the United States on this issue.
Part II will discuss Stricklands two-pronged test, ineffective assistance of
counsel claims within the plea offer context, and the contemporaneous
evidence requirement. Part I1I will discuss the facts and procedural posture of
Brown, while Part IV will analyze the Brown decision and the reasons the
Fourth Circuit’s decision was likely incorrect. Part V will conclude by
discussing the Supreme Court’s probable disposition and its consequences.

II. BACKGROUND
A. The Development of Strickland’s Two-Pronged Test

The Constitution guarantees a fair trial through the Due Process
Clauses, but it defines the basic elements of a fair trial through the several
provisions of the Sixth Amendment, including the Counsel Clause.’ The right
to counsel plays a crucial role in the fairness of the adversarial system, as
access to counsel’s skill and knowledge is necessary to afford defendants the
opportunity to adequately meet the prosecution’s case.!? Thus, the Supreme
Court has recognized the right to counsel as the right to counsel that will
render reasonably effective assistance to the defendant.'!

5 Strickland, 466 U.S. at 687.

6 See United States v. Brown, 137 F.4th 248, 249 (4th Cir. 2025).

71d. at 250.

8 1d. at 254.

9 Strickland, 466 U.S. at 684—85; U.S. CONST. amend. V1.

10 Strickland, 466 U.S. at 685.

1 1d. at 687, see also McMann v. Richardson, 379 U.S. 759, 770-71 (1970) (“In our view
a defendant’s plea of guilty based on reasonably competent advice is an intelligent plea not
open to attack on the ground that counsel may have misjudged the admissibility of the
defendant’s confession. Whether a plea of guilty is unintelligent and therefore vulnerable
when motivated by a confession erroneously thought admissible in evidence depends as an
initial matter, not on whether a court would retrospectively consider counsel’s advice to be
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Because the Sixth Amendment’s purpose is to ensure faimess and
justified reliance on the outcome of criminal proceedings, the Supreme Court
noted that errors from counsel having no effect on the proceeding do not
warrant setting the proceeding aside.'> Accordingly, the Supreme Court also
opined that any deficiencies in counsel’s assistance must be prejudicial to the
defense in order to constitute ineffective assistance under the Constitution. '3
To establish prejudice, a defendant must demonstrate a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.'* A reasonable probability is a probability
sufficient to undermine confidence in the outcome. !’

B. Prejudice in the Context of Plea Agreements

The Supreme Court has addressed ineffective assistance claims in the
context of plea agreements on multiple occasions. In Hill v. Lockhart, the
Supreme Court established that claims of ineffective assistance are governed
by the two-pronged test set forth in Strickland.'® The Supreme Court in
Missouri v. Frye subsequently highlighted the importance of effective
assistance of counsel during plea negotiations, as plea negotiations are almost
always the critical point for defendants in today’s criminal justice system.!” In
Frye, the defendant’s attorney failed to advise him of two plea offers that were
made, resulting in the defendant receiving a sentence of three years in prison. '8
To establish prejudice from ineffective assistance of counsel in a plea offer
that has lapsed or been rejected, the Supreme Court determined a defendant
must demonstrate (1) a reasonable probability he would have accepted the
earlier plea had he been afforded effective assistance, (2) a reasonable
probability the plea would have been entered without the prosecution
canceling it or the trial court refusing to accept it, and (3) a reasonable
probability that the end result of the criminal process would have been more
favorable by reason of a plea to a lesser charge or a sentence of less prison
time.'” The Supreme Court determined Frye had met the first element because
Frye ultimately pleaded guilty to a more serious charge.?°

right or wrong, but on whether that advice was within the range of competence demanded
of attorneys in criminal cases.”).

12 Strickland, 466 U.S. at 691.

13 1d. at 692.

4 Id. at 694.

5.

16 Hill v. Lockhart, 474 U.S. 52, 58 (1985).

17 Missouri v. Frye, 566 U.S. 134, 144 (2012) (noting that the plea-bargaining process
between the prosecutor and defense counsel often “determines who goes to jail and for how
long . . .. It is not some adjunct to the criminal justice system; it is the criminal justice
system.”).

B 1d.

19 Id. at 151; see also Lafler v. Cooper, 566 U.S. 156, 163 (2012) (upholding the Frye
standard to show prejudice in the context of plea offers that have lapsed or been rejected).
20 Frye, 566 U.S. at 150.
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C. Requirement of Contemporaneous Evidence

In Lee v. United States, the Supreme Court supplemented its previous
holdings, requiring the defendant to present contemporaneous evidence that
he would not have accepted a plea offer but for his counsel’s error.?! The
Supreme Court highlighted the importance of assessing contemporaneous
evidence to substantiate a defendant’s expressed preferences, stating “courts
should not upset a plea solely because of post hoc assertions from a defendant
about how he would have pleaded but for his attorney’s deficiencies”.??
Contemporaneous evidence is vital because defendants have strong incentives
to retrospectively claim the result of the plea process would have been
different, regardless of whether this claim is true.?* In addition, Strickland’s
test sets a high bar due to the strong societal interest in finality, especially with
respect to convictions based on guilty pleas.?*

Following the Lee decision, the Fourth Circuit subsequently
expanded the contemporaneous evidence requirement, applying it to
ineffective assistance claims in the context of rejected plea offers.?® In Walters
v. Martin, the defendant turned down a plea offer only to later receive a higher
sentence.?® Explicitly relying on Lee, the Fourth Circuit required Walters to
present contemporaneous evidence substantiating his claim that he would
have accepted the government’s plea offer, noting that “his ‘self-serving
assertion that he would have accepted the plea is . . . the type of testimony . .
. subject to heavy skepticism.””?’

III. FACTS & PROCEDURAL POSTURE OF UNITED STATES V. BROWN

The Fourth Circuit addressed the issue of contemporaneous evidence
again in United States v. Brown. In October 2016, Edwin Brown was indicted
on four counts of possession with the intent to distribute cocaine and a fifth
count for being a felon in possession of a firearm.?® Frank Harper was
appointed as Brown’s attorney.?’ Harper was presented with two plea
agreements, both of which limited Brown’s prison exposure to ten years.*°
Harper advised Brown to accept the plea agreement, but Brown was skeptical

2l Lee v. United States, 582 U.S. 357, 369 (2017).

2.

23 United States v. Murillo, 927 F.3d 808, 815 (4th Cir. 2019).

24 Padilla v. Kentucky, 559 U.S. 356, 371 (2010).

25 Walters v. Martin, 18 F.4th 434, 442 (4th Cir. 2021).

26 Id. at 436-38.

27 Id. at 443 (quoting Merzbacher v. Shearin, 706 F.3d 356, 367 (4th Cir. 2013)).
28 United States v. Brown, 137 F.4th 248, 249-50 (4th Cir. 2025).

2.

074
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and felt as if Brown could have obtained a better deal.3! Harper withdrew as
counsel and Brett Wentz subsequently entered his appearance as counsel.*?

Wentz incorrectly advised Brown that he would be facing a statutory
maximum of ten years imprisonment, regardless of whether he accepted a plea
offer or not, and Brown subsequently rejected the plea offer.?* During Brown’s
arraignment, the district court advised Brown that he faced up to twenty years
imprisonment for each of the four drug charges and asked Brown whether he
understood.** Brown conferred with counsel and confirmed his
understanding.®® The district court then advised Brown that he faced up to ten
years for the gun charge and asked Brown whether he understood.*¢ Brown
again conferred with counsel and confirmed his understanding.?” The district
court then advised Brown that it had the authority to impose the maximum
penalty the law allows and subsequently informed him that any prediction
from his counsel on sentencing is not binding.3® Brown confirmed that he
understood, leading to a sentencing of 210 months on all counts.?’

Brown filed an appeal and subsequently wrote a letter to his appellate
counsel, outlining eight issues for appeal.*’ After Brown’s sentence was
affirmed on direct appeal, Brown filed a motion to vacate his sentence, stating
that Wentz “provided ineffective assistance of counsel in failing to advise and
properly counsel Brown to accept a favorable written plea offer.”*! At an
evidentiary hearing, Harper and Wentz testified that Brown did not wish to
sign a plea agreement because the agreement required an appellate waiver.*?
Brown testified he did not know about Wentz’s error during his sentencing
hearing and would not have rejected the offer if he had known he was
potentially facing over ten years imprisonment.*?

Following the hearing, the magistrate judge recommended the denial
of Brown’s motion, citing the absence of contemporaneous evidence to
substantiate Brown’s claim that he would not have accepted the plea
agreement.** After hearing testimony, the magistrate judge found that the
contemporaneous evidence suggested Brown’s decision to reject the plea was
influenced by his desire to avoid an appellate waiver, rather than his sentence
length.* The magistrate judge noted that Brown never alerted the district court
that their warnings conflicted with counsel’s advice, nor did Brown include

3rd.

32 d.

31d.

34 Brown, 137 F.4th at 249-50.
31d

36 Id. at 251.

371d.

38 1d.

Id

40 Brown, 137 F.4that 251.
4 d.

214

B Id at 252.

“1d.

S d.
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the counsel’s failure to properly advise him as one of his eight issues on
appeal.*® Following the magistrate judge’s recommendation, the district court
found that Brown would not have signed the plea agreement even if Wentz
had properly advised him.4” Brown subsequently appealed the district court’s
order denying his motion to vacate.*®

IV. ANALYSIS OF THE BROWN DECISION

A. The Misguided Distinction Between Accepted and Rejected Pleas

While Frye established the right to effective counsel during plea
negotiations, Lee provided the evidentiary mechanism to ensure that right is
not abused. By carving out a “rejected plea” exception, the Brown court
effectively exempts the most common form of plea-bargaining from the
rigorous proof required by Lee. On appeal, the Fourth Circuit reversed the
district court’s denial of Brown’s motion, holding the district court erred by
applying Lee’s contemporaneous evidence requirement to a rejected plea
offer.* The Fourth Circuit highlighted the contextual distinction between
rejected and accepted plea deals, determining Frye’s absence of a
contemporaneous evidence requirement controls in the context of rejected
plea deals.”® Notably, however, the Supreme Court decided Frye four years
prior to its implementation of the contemporaneous evidence requirement
established in Lee. A crucial distinction also exists between Frye and Brown.
In Frye, the defendant’s claim for ineffective assistance of counsel arose from
counsel’s failure to advise him of the plea offers before their expiration.>!
Thus, no evidence indicated that the defendant ever considered rejecting or
even knew of the prosecution’s plea offers. This enabled the Supreme Court
to utilize the sentencing disparity to decide there was a reasonable probability
the defendant would have accepted the prosecution’s plea bargain but for his
ineffective counsel.>

B.  Applying Lee to Rejected Offers

In Lee and Brown, however, substantial evidence exists to justify the
contemporaneous evidence requirement. Lee was required to present
contemporaneous evidence, as his decision to accept or decline a plea offer
ultimately required him to assess the respective consequences of potential

46 Brown, 137 F.4th at 253.

Y1d.

8 1d.

* Id. at 254.

30 1d. at 254-55.

31 Missouri v. Frye, 566 U.S. 134, 139 (2012).
32 See id. at 150.
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deportation following a conviction after trial and by plea.>® Unlike Frye, Lee
valued factors outside of sentencing length in making his plea decision.’*
Rather than upsetting the plea solely based on the Lee’s post hoc assertions,
the Court required Lee to present evidence proving he would have accepted
the plea offer but for counsel’s mistake.>> Evidence affirmed that deportation
was Lee’s primary concern—he presented testimony, conversations with his
attorney, and his plea colloquy, which demonstrated a reasonable probability
that but for his attorney’s mistake, Lee would have rejected the plea offer.>

The Supreme Court’s decision to require contemporaneous evidence
in Lee applies equally to rejected plea offers. As the dissent notes, contrary to
the majority’s assertion, the Supreme Court has never held otherwise.’
Similar to Lee, alternative factors such as maintaining Brown’s appellate
waiver influenced his decision to reject the plea deal.’® Because multiple
factors influenced Brown’s decision, the Fourth Circuit should have required
Brown to present contemporaneous evidence proving that his sentencing
length was more important than maintaining his appellate waiver. Brown’s
only evidence demonstrating that he would have accepted the plea offer was
his verbal testimony and ultimate sentence length.>® As the Fourth Circuit has
previously noted, defendants always have an incentive to retrospectively
claim the result of the plea process would have been different, regardless of
whether that claim is true.®® Because these self-serving assertions are subject
to heavy skepticism, the Supreme Court requires contemporaneous evidence
to make defendants prove their expressed preferences and sincerity.%! This is
especially the case where, as in Brown, the evidence supplies reasons to doubt
the veracity of Brown’s self-serving assertion that he would have accepted the
plea.®?

C. The Walters Precedent

The majority is also incorrect in its declaration that the Fourth Circuit
has not opined on contemporaneous evidence in the context of rejected plea
offers. The Fourth Circuit has considered contemporaneous evidence
necessary in Walters, which explicitly relied on Lee in developing this
requirement.%3 The majority argues Walters is inapplicable because the court
was bound by an Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) standard, which requires deference to a state court’s factual findings

33 Lee v. United States, 582 U.S. 357, 367 (2017).

4 Id. at 361; see Frye, 566 U.S. at 139.

3 Lee, 582 U.S. at 369.

56 1.

57 United States v. Brown, 137 F.4th 248, 262 (4th Cir. 2025) (Rushing, J., dissenting).
38 Id. at 259.

5 Id. at 258.

60 United States v. Murillo, 927 F.3d 808, 815 (4th Cir. 2019).

61 See Lee, 582 U.S. at 369; see also Walters v. Martin, 18 F.4th 434, 443 (4th Cir. 2021).
2 Walters, 18 F.4th at 443; see Brown, 137 F.4th at 264.

63 Walters, 18 F.4th at 442.
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even if the assessment is incorrect.®* However, the Fourth Circuit held in
Walters that it perceived no error, much less an unreasonable one, in the state
court’s decision.®® Thus, the Fourth Circuit’s ruling was not affected by the
AEDPA standard.®® Under the doctrine of stare decisis, the Brown panel was
strictly bound by the holding in Walters. By attempting to
distinguish Walters on the basis of AEDPA deference, the Brown majority
engaged in a distinction without a difference, creating an irreconcilable
conflict in Fourth Circuit jurisprudence. One panel of the Fourth Circuit
cannot overrule another, so Walters controls and the Fourth Circuit was bound
by its decision.

V. THE SUPREME COURT’S POTENTIAL DISPOSITION AND CONCLUSION

The ambiguity of the contemporaneous evidence requirement’s
application to rejected plea contexts is a clear indication that the Supreme
Court must act. If not addressed, the disparity between results will undermine
Strickland’s core principle, which is to ensure fairness within the adversarial
system.®” Pursuant to its prior decision in Lee and the Fourth Circuit’s binding
precedent in Walters, the Supreme Court will likely reverse the Fourth Circuit
and apply the contemporaneous evidence requirement to rejected plea offers.

The most efficient and fair approach to providing clarification is to
uniformly require contemporaneous evidence in the context of both rejected
and accepted plea offers. This uniform standard allows federal courts to
counter against defendants’ retrospective incentives, consider established
evidence, and ensure fairness in all criminal proceedings. The
contemporaneous evidence requirement also reflects the profound importance
of finality in criminal proceedings. If the Supreme Court chooses to adopt this
requirement, it will avoid needless and vexatious litigation, while also
ensuring defendants retain ample opportunity to overcome defective
assistance of counsel.

% Brown, 137 F.4th at 256; Walters, 18 F.4th at 444.

% Id. at 442.

66 See id. (“[A]s the state court determined, we too conclude that Walters cannot establish
prejudice because his claim fails on Frye’s first prong. That is to say, the state court
appropriately determined that Walters failed to show a reasonable probability he would
have accepted the March plea offer had Stanley timely communicated it to him. In fact,
reviewing the ‘contemporaneous evidence to substantiate [Walters’] expressed preferences’
at the time of the March plea offer reflects he would not have accepted such an offer.”).

67 Strickland, 466 U.S. at 696.
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