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[. INTRODUCTION

A man pulls his car into his driveway and stops near his home. A
police officer, believing crime is afoot, leaves his patrol car at the base of the
driveway and walks up to the vehicle parked near the house. Despite the man’s
refusal, his car is searched. No warrant is obtained. The search yields
contraband, and the man is arrested. This scenario asks where the “fence” of
the Fourth Amendment lies. Where is the geographic line that triggers the
Fourth Amendment’s protections against warrantless searches? Extensive
precedent establishes that this protection is not limited to a home’s four walls,
but extends to the curtilage, the area “intimately tied to the home itself.”! But
on what basis is intimacy determined? Is it from the perspective of the police
officer, based on objective indicators of use? Or is intimacy determined from
the perspective of the resident who knows the area’s actual use and
psychological connection to the home?

This Note posits that a police officer’s objective assessment of an
area’s apparent use is not a sufficient basis for a court to evaluate whether an
area near a home constitutes curtilage. Rather, consideration of the actual use
of the areas surrounding the house is necessary to determine the limits of
Fourth Amendment protections. The history of the Fourth Amendment, clear

! United States v. Dunn, 480 U.S. 294, 301 (1987).
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precedent, and the avoidance of irrational constitutional consequences require
this approach. Accordingly, this Note argues that the Third Circuit incorrectly
held in United States v. Moses that a homeowner’s nonapparent, occasional
use of an area adjacent to his driveway was irrelevant to the curtilage
determination.?

Part II of this Note discusses Fourth Amendment protections
generally and the historical evolution of the curtilage doctrine. Part III
evaluates United States v. Moses in light of this precedential history and
identifies the flawed reasoning underpinning the Third Circuit’s holding. In
Part IV, this Note argues that an officer’s objective assessment is insufficient
to determine the extent of the curtilage and a homeowner’s actual use is
essential to the Fourth Amendment analysis. Accordingly, this Note concludes
by predicting that the Supreme Court will overturn the Third Circuit’s holding
and establish that the actual use of areas adjacent to the home is relevant to
whether those areas constitute curtilage under the Fourth Amendment.

II. BACKGROUND
A. The Fourth Amendment

Historically, the Fourth Amendment was a resounding rejection of the
general warrants that were commonplace in colonial times.> Government
officials used these broad warrants to abridge liberty and suppress political
dissent.* The Fourth Amendment protects against the danger of unreasonable
searches and seizures by requiring warrants supported by probable cause and
describing the place to be searched with particularity.> The zenith of Fourth
Amendment protections is found in the home, an area that is “first among
equals” in deserving constitutional safeguards.® At its “very core,” the Fourth
Amendment protects the right of all Americans to “retreat into” their home
and “there be free from unreasonable governmental intrusions.””’

B. Curtilage

The protections of the Fourth Amendment reach beyond a home’s
four walls and extend to the curtilage: “the area ‘immediately surrounding and

2 United States v. Moses, 142 F.4th 126, 134 (3d Cir. 2025).

3 See generally Laura K. Donohue, The Original Fourth Amendment, 83 U. CHI L.
REV. 1181, 1255-64 (2016) (describing the historical influence of English law and general
warrants on the development of the Constitution).

4 See generally Akhil Reed Amar, The Bill of Rights as a Constitution, 100 YALEL.J.
1131, 1175-80 (1991) (discussing the origins of the Fourth Amendment and its concern
with “protecting people generally from self-interested government policy”).

5 Kentucky v. King, 563 U.S. 452, 459 (2011).

¢ Florida v. Jardines, 569 U.S. 1, 6 (2013).

7 Silverman v. United States, 365 U.S. 505, 511 (1961).
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associated with the home.””® The curtilage is part of the home and shares in
its Fourth Amendment protections by virtue of the reasonable expectation of
privacy that extends to areas immediately adjacent to the home.® Yet, while
this standard, rooted in the “privacies of life,” may be traced to early common
law,'? pinpointing the exact geographical boundary of curtilage has proven a
persistent challenge.'!

The people of this vast and diverse nation call many different places
home: urban apartments with common areas, single-family homes on small
plots, and rural farmhouses set amid open fields. The diversity of home types
and their connections to the surrounding area pose complex analytical
challenges. !> But regardless of the type of structure, determining this crucial
constitutional line requires identifying the “area around the home to which the
activity of home life extends.”!?

In situations where the bounds of curtilage may not be readily
discernible from daily experience,'* the Supreme Court has established four
factors to determine how intimately a surrounding area is tied to the home. !
An area claimed as curtilage should be evaluated based on the area’s proximity
to the house, whether any enclosure around the home includes the area, the
activities for which the area is used, and actions taken by a resident to shield
the area from view.'® However, these factors are neither comprehensive nor
automatically determinative.!” These considerations merely frame the
essential inquiry into whether the claimed curtilage is “intimately tied to the
home itself.”!®

8 Jardines, 569 U.S. at 6 (quoting Oliver v. United States, 466 U.S. 170, 180 (1984)).

° Oliver v. United States, 466 U.S. 170, 180 (1984).

19 Boyd v. United States, 116 U.S. 616, 630 (1886).

I Thomas E. Curran III, Comment, The Curtilage of Oliver v. United States and
United States v. Dunn: How Far Is Too Far?, 18 GOLDEN GATE U. L. REv. 397, 400-01
(1988) (summarizing various ad-hoc approaches to the curtilage doctrine that resulted in
incongruous treatments of similar factual situations).

12 See Joshua Windham, The Open Fields Doctrine Is Wrong, 32 GEORGE MASON L.
REV. F. 1, 5 (2024) (describing the origin of the “open fields” doctrine and addressing
persistent challenges in establishing the border between the curtilage and the open fields);
see also Jackie McCaffrey, Note, Fourth Amendment Protections in Common Areas of
Apartment Buildings: How the Whitaker Holding Contributes to the Circuit Split, 2018 U.
ILL. L. REV. 1147 (discussing conflicting jurisprudence on the reasonable expectation of
privacy in common areas of apartments).

13 Jardines, 569 U.S. at 7 (quoting Oliver, 466 U.S. at 182 n.12).

14 Id. (describing the front porch of a home as the “classic exemplar” of curtilage and
declining to employ any further factor-based analysis).

13 United States v. Dunn, 480 U.S. 294, 301 (1987).

16 1d.

7 1d.

181d.
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III. UNITED STATES V. MOSES
A. Factual Background

Mr. Ronell Moses was driving near his home in suburban
Pittsburgh.' A police officer in a marked police vehicle driving the opposite
way smelled marijuana and noticed that Mr. Moses’ car windows appeared to
be unlawfully tinted.?® The officer turned his vehicle around and followed Mr.
Moses until Mr. Moses turned off the public road and pulled into his
driveway.?! The officer parked his vehicle at the driveway entrance and
walked up to Mr. Moses’ car.?? Mr. Moses was sitting in his parked car in his
driveway “thirty to forty feet” away from the house.?? There, the officer
questioned Mr. Moses, searched his car, and found a “loaded, stolen pistol in
the center armrest.”>* Mr. Moses was arrested and charged with possessing a
firearm as a felon.?> Mr. Moses pleaded guilty to the charge, but preserved the
right to appeal the search of his car, asserting that the vehicle was within the
curtilage of his home and thus, a warrant was required.?®

B. Reasoning

The Third Circuit Court of Appeals determined that the officer did
not “step into” the curtilage of Mr. Moses’ home.?’ The court reached this
conclusion by examining Mr. Moses’ curtilage claim in three ways. First, the
court considered a “holistic view,” holding that because the relevant portion
of the driveway was “plainly visible from the street” and “several dozen feet
from the garage,” common experience dictates that the area was not
curtilage.?® Second, the court contemplated the purpose of curtilage and
reasoned that the area of Mr. Moses’ driveway at issue “is not the kind of area
that the Fourth Amendment protects.”® The court based this holding on the
fact that the officer was far enough away from the house that he could not “see
much more” of the home’s interior than he could have seen from the public
street.3? Third, the court considered the Dunn factors of proximity, enclosure,

19 United States v. Moses, 142 F.4th 126, 128 (3d Cir. 2025).

204,

2.

2Id.

B Id. at 132.

24 Id. at 128.

25 Moses, 142 F.4th at 128.

26 Id. at 128-29.

271d. at 132.

28 Id. at 131-32 (noting the Supreme Court has declined to apply the Dunn factors in
its two most recent cases involving curtilage).

2 Id. at 135.

0 1d.
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use, and shielding from public observation.?! The court held that the enclosure
factor was neutral, the shielding factor supported a determination that the area
in question was not curtilage, and the proximity factor slightly favored a
finding that the driveway was curtilage.?

As relevant to this Note’s analysis, the Third Circuit held the use
factor supported a finding that Mr. Moses’ driveway was not curtilage. The
court held that use “considers only objective evidence—whether a reasonable
officer would believe the space was used for domestic activities.”3* The court
noted that other circuit courts have considered a resident’s actual use of the
claimed curtilage and held it dispositive.’* However, the court quickly
dismissed this approach, asserting that the apparent-use standard is
appropriate because only objective evidence was considered in Dunn and
because the three other Dunn factors are rooted in objective evidence.? Thus,
the Third Circuit determined that, regardless of Mr. Moses’ assertion that his
family used the driveway for domestic activities, the absence of objective
evidence of such use at the time of the search supported finding the driveway
was not curtilage.’® Accordingly, the Third Circuit held the police officer did
not enter the curtilage of Mr. Moses’ home and thus did not need a warrant
under the Fourth Amendment.’’

IV. ANALYSIS

The Third Circuit erred in disregarding actual use of an area adjacent
to a home when assessing the extent of curtilage because history, precedent,
and the avoidance of irrational constitutional consequences require
considering actual use in determining curtilage.

A. History Rejects a Perception-Only Standard

First, the history of the Fourth Amendment is rooted in a fundamental
mistrust of government officials’ perceptions and discretion.*® Accordingly,
the Fourth Amendment protects against unreasonable searches of “persons,
houses, papers, and effects” through the warrant requirement.*® These
protections do not turn on a police officer’s perception. For example, in
considering the extension of Fourth Amendment protections to containers that
do not objectively demonstrate an expectation of privacy, the Supreme Court
held that the “central purpose of the Fourth Amendment forecloses a

31 Moses, 142 F.4th at 133-34.

32 Id. at 134.

B

#*Id.

3 Id.

36 Id.

37 Moses, 142 F.4th at 133-34.

38 See Donohue, supra note 3, at 1261-64 (describing the history of general warrants
in England and the colonies).

39 U.S. ConsT. amend. IV.
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distinction” based on a mere perception of the type of container.*’ It is
antithetical to the history and purpose of the Fourth Amendment that the
protections extended to the home would hinge on an officer’s mere perception
of an area adjacent to the home. As Justice Scalia observed in his Dunn
concurrence, an officer’s perceptions are “no more relevant to whether the
barn was curtilage than to whether the house was a house.”*!

B.  More Than Apparent Use Required

Second, the Third Circuit erred in its interpretation of precedent by
incorrectly reframing the third Dunn factor to only consider apparent use.*? In
Dunn, the Supreme Court held that a court evaluating a curtilage claim should
consider the “nature of the uses to which the area is put.”*} The Third Circuit
reframed this factor as “whether the homeowner apparently used it for
domestic activities.”** The addition of “apparently” significantly narrows the
evaluation of an area’s use beyond the Supreme Court’s established standard,
as it limits the analysis to objective indications rather than to an inquiry into
the resident’s actual use. The Third Circuit’s narrow interpretation is
unsupported by the clear precedent established in Dunn.*>

Additionally, this emphasis on apparent use is contrary to the
Supreme Court’s general focus on individualized, subjective privacy
expectations in Fourth Amendment cases. For example, in Katz v. United
States, the Supreme Court began with the premise that the “Fourth
Amendment protects people, not places.”*® Thus, even “an area accessible to
the public, may be constitutionally protected” when a person “seeks to
preserve” their privacy.*’” Applying this principle to the curtilage, the Court
has held that the bounds of Fourth Amendment protections must consider the
psychological expectations of residents regarding the privacy of areas
“intimately linked to the home.”*® This determination of a resident’s
connection to his home cannot be based solely on objective evidence apparent
to an officer. Instead, a court tasked with determining the extent of curtilage
by evaluating the degree of intimacy of connection must consider a resident’s
expectations and the area’s actual use.

Moreover, the Third Circuit misinterprets Dunn as mandating that
objective evidence be the only consideration in determining curtilage.** In

40 United States v. Ross, 456 U.S. 798, 822 (1982).

41 United States v. Dunn, 480 U.S. 294, 305 (1987) (Scalia, J., concurring in part).

42 United States v. Moses, 142 F.4th 126, 133 (3d Cir. 2025).

4 Dunn, 480 U.S. at 301.

4 Moses, 142 F.4th at 133 (emphasis added).

45 Dunn, 480 U.S. at 301.

46 Katz v. United States, 389 U.S. 347, 351 (1967).

47 Id. (holding a “person in a telephone booth may rely upon the protection of the
Fourth Amendment”).

48 California v. Ciraolo, 476 U.S. 207, 213 (1986).

49 Moses, 142 F.4th at 134.
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Dunn, the issue was whether a barn located “50 yards from the fence
surrounding the house and 60 yards from the house itself” was within the
curtilage.’® In considering the nature and use to which the barn was put, the
Supreme Court identified numerous objective indications available to police
officers, including aerial surveillance, that the barn was not being used for
“the activities and privacies of domestic life.”! The Court stated that while it
was “especially significant that the law enforcement officials possessed
objective data indicating that the barn was not being used for intimate
activities of the home,” it did not hold that only objective evidence merited
consideration.’> Thus, while the presence of objective evidence is significant
and may be dispositive in determining the extent of curtilage, Dunn does not
require a court to disregard subjective evidence of an area’s connection to the
home. The Third Circuit incorrectly concluded that such “especially
significant” evidence was the only relevant evidence on whether an area is
curtilage. This interpretation is particularly wrongheaded given the factual
differences between the cases. Dunn dealt with a barn 180 feet from a ranch
house, whereas the search in Moses occurred 30 to 40 feet away from a
suburban home.>* Thus, the Court’s consideration of objective evidence in
Dunn should not be read as a directive to only consider apparent use.

C. Irrational Constitutional Consequences of Circumstantial Curtilage

Third, considering only objective evidence of apparent use creates
irrational constitutional consequences as the curtilage boundary fluctuates
with the circumstances. The Third Circuit’s apparent-use requirement places
the burden on the resident to objectively demonstrate that areas surrounding
the home are intimately connected to the “activity of home life.”>* This
historically incongruous approach presumes “the absence of curtilage” unless
affirmative steps are taken to demonstrate an intimate connection to patrolling
officers.%

For example, a driveway used for family barbecues that shows the
trappings of such domestic activities could clearly qualify as curtilage based
on objective evidence. But if a rainstorm struck and indications of domestic
activities were moved inside, that same area would lose all Fourth
Amendment protections. A driveway strewn with children’s toys would be
entitled to protections based on these obvious indicators of home life
activities. But, the adjacent neighbor with an immaculate driveway would
enjoy no such protection. The “ancient and durable roots” of the curtilage
principle do not turn on such transient and capricious ground.¢

50 Dunn, 480 U.S. at 302.

SUId. at 303.

32 Id. at 302 (emphasis added).

33 Compare Dunn, 480 U.S. at 302, with Moses, 142 F.4th at 134.

4 Florida v. Jardines, 569 U.S. 1, 7 (2013) (quoting Oliver, 466 U.S. at 182 n.12).

35 United States v. Diehl, 276 F.3d 32, 4041 (Ist Cir. 2002) (declining to require
“objective evidence of intimate uses” known to officers for curtilage protection).

56 Jardines, 569 U.S. at 6.
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D. Prediction

The Supreme Court will hold that a resident’s actual use of an area
adjacent to a home is relevant to whether the area is curtilage under the Fourth
Amendment because history, precedent, and consequences require that
approach. The Court has established that “the home is first among equals” in
deserving of Fourth Amendment protections.’” The practical evaluation of an
intimate psychological link between a home and its surrounding area requires
a court to consider the “uses to which [an] area is put.” 3 Any other approach
to establishing the bounds of curtilage would “undervalue the core Fourth
Amendment protection afforded to the home and its curtilage.”

Further, the Court has established that the line the Fourth Amendment
draws protecting the home “must not only be firm but also bright.”® A
standard rooted in the mere fleeting perception of an area near a home is
fickle, not firm. The boundary of a home’s privileged status cannot fluctuate
solely based on potential transient manifestations of use.

V. CONCLUSION

The Third Circuit erred in disregarding Mr. Moses’ nonapparent and
actual use of the area adjacent to his driveway in determining that this area
was not curtilage. The “right of a man to retreat into his own home and there
be free from unreasonable governmental intrusion” is the very core of the
rights secured by the Fourth Amendment.®' These protections extend to areas
“intimately linked to the home, both physically and psychologically.”%?

An officer’s warrantless search in a driveway, based on his objective
assessment that the area is not intimately connected to the home, may be an
“obnoxious thing in its mildest and least repulsive form.”®? However, the
Supreme Court has long recognized that it is in this manner that “illegitimate
and unconstitutional practices get their first footing.”®*

STId.

38 Dunn, 480 U.S. at 301.

39 Collins v. Virginia, 584 U.S. 586, 595 (2018).

0 Kyllo v. United States, 533 U.S. 27, 40 (2001).

61 Silverman v. United States, 365 U.S. 505, 511 (1961).
62 California v. Ciraolo, 476 U.S. 207, 213 (1986).

9 Boyd v. United States, 116 U.S. 616, 635 (1886).

4 Id.
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