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I. INTRODUCTION

In United States v. Hopson, the United States Court of Appeals for the
Tenth Circuit addressed whether, under the Major Crimes Act (“MCA”), a
federal court may enter judgment on an unenumerated misdemeanor if an
Indian defendant is tried for an enumerated felony but convicted of a lesser-
included offense.! The court held it could not, vacating the misdemeanor
conviction because Congress did not make misdemeanor simple assault a
federal offense under the MCA.? Hopson clarified the distinction between
procedural rights and federal jurisdiction, preserving Keeble’s protection of
lesser-included instructions while rejecting the idea that such instructions can
expand federal jurisdiction beyond the crimes Congress enumerated.’

I See United States v. Hopson, 150 F.4th 1290, 1297 (10th Cir. 2025).

2 See 18 U.S.C. §§ 3231, 1153(a); ¢f. 18 U.S.C. § 113(a)(5) (detailing the punishment for
simple assault).

3 See Keeble v. United States, 412 U.S. 205, 212-14 (1973).
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This Note contends that Hopson offers the most accurate interpretation of
the MCA’s enumerated structure and its underlying principle of tribal
sovereignty.* The Supreme Court’s decision in Crow Dog recognized intra-
tribal crimes as matters for tribal authority unless Congress clearly
intervened.> Congress responded by specifically enumerating federal crimes,
not by transferring all misdemeanor jurisdiction to federal courts. In this
context, Hopson provides a clear rule that resolves the circuit split and restores
the MCA’s limits while maintaining Keeble’s procedural protections.® This
Note will summarize the pre-MCA framework and Keeble, outline Hopson’s
reasoning, defend its approach, and explain why the Supreme Court is likely
to affirm.

IL BACKGROUND OF PRIOR LAW
A. Ex parte Crow Dog

The Major Crimes Act of 1885 was created in response to the United
States Supreme Court’s 1883 decision in Ex parte Kan-gi-shun-ca (commonly
known as Ex parte Crow Dog), which revealed a gap in federal criminal
jurisdiction over Indian Country.” Crow Dog was convicted in federal
territorial court for the murder of a fellow Indian in Indian Country,® but
challenged the court’s jurisdiction, arguing that crimes committed by one
Indian against another Indian within Indian Country were explicitly excepted
from federal general laws under Revised Statutes Section 2146.° The Court
agreed, holding that Section 2146 precluded Crow Dog’s conviction and
reasoned that subjecting Indians to federal law would require a “clear
expression of the intention of [Clongress.”'? Consequently, Crow Dog’s
conviction was voided, leaving the punishment of such offenses exclusively
to tribal custom.'! The controversy surrounding this decision led Congress to
pass the MCA, which established federal jurisdiction over certain crimes in
Indian Country.'?

4 See 18 U.S.C. § 1153(a).

3 See Ex parte Crow Dog, 109 U.S. 556, 571-72 (1883).

¢ Cf. United States v. Felicia, 495 F.2d 353, 355 (8th Cir. 1974); United States v. John, 587
F.2d 683, 688-89 (Sth Cir. 1979); United States v. Walkingeagle, 974 F.2d 551, 553-54
(4th Cir. 1992) (holding Keeble implies jurisdiction to convict on unenumerated crimes in
the MCA).

7 Crow Dog, 109 U.S. at 560.

8 1d. at 557.

9 1d. at 557-58.

10 1d. at 570-72 (quoting United States v. Joseph, 94 U.S. 614, 617 (1876)).

" I1d. at 572.

12 Howard Univ. Sch. of Law Libr., The Reservation Era (1850-1887), A BRIEF HISTORY
OF CIviL RIGHTS IN THE UNITED STATES,
https://library.law.howard.edu/civilrightshistory/indigenous/reservation (last visited Dec.
31, 2025).
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B. The Major Crimes Act

Before Congress acted, crimes committed by one Indian against another
Indian in Indian Country fell under the exclusive jurisdiction of the relevant
tribe.!3 In response to Crow Dog, Congress was pressured to ensure a similar
result would never happen again.'* Consequently, Congress enacted the MCA
(18 U.S.C. § 1153), through the Act of March 3, 1885.!> Under Section 1153,
if an Indian commits an enumerated major crime in Indian Country, the case
is handled in federal court.!® Further, under 18 U.S.C. Section 3242, any
Indian who commits any of the enumerated offenses in Section 1153 is to be
tried in the same manner and in the same courts as any other American who
commits the same offense within the exclusive jurisdiction of the United
States.!” The Supreme Court upheld the MCA’s constitutionality in United
States v. Kagama, confirming Congress’s authority to extend federal
jurisdiction over these matters and affirming that states lack jurisdiction over
Indian tribes.'®

C. Keeble v. United States

In Keeble v. United States, the Supreme Court considered whether a
federal jury could be instructed on a lesser offense not listed in the MCA."
Keeble, arrested for assaulting another Indian in Indian Country,?® requested
a simple assault instruction at trial, but the district court refused, as simple
assault is not an offense enumerated in the MCA, and Keeble was convicted
of assault with intent to inflict great bodily injury and sentenced to five
years.?!

The Court of Appeals for the Eighth Circuit affirmed, but the Supreme
Court granted certiorari to review the denial of the lesser-included
instruction.?? The Government argued that such an instruction would infringe
tribal authority, but the Court disagreed, finding no support for that claim in
the MCA’s purpose, history, or language.?®* The Court held that 18 U.S.C. §

13 Keeble v. United States, 412 U.S. 205, 209 (1973).

14 James W. King, Legend of Crow Dog: An Examination of Jurisdiction over Intra-Tribal
Crimes Not Covered by the Major Crimes Act, 52 VAND. L. REV. 1479, 1487 (1999).

15 U.S. Dep’t of Justice, Criminal Resource Manual § 679: The Major Crimes Act—18
U.S.C. § 1153, JUSTICE MANUAL, https://www.justice.gov/archives/jm/criminal-resource-
manual-679-major-crimes-act-18-usc-1153 (last visited Jan. 1, 2026).

1618 U.S.C. § 1153(a) (listing the enumerated major crimes subject to federal jurisdiction
if committed in Indian Country as murder, manslaughter, kidnapping, maiming, sexual
abuse, incest, any felony assault under 18 U.S.C. § 113, assault of a person under sixteen,
felony child abuse or neglect, arson, burglary, robbery, and larceny).

1718 U.S.C. § 3242.

18 See United States v. Kagama, 118 U.S. 375 (1886).

19 Keeble v. United States, 412 U.S. 205, 206 (1973).

20 1d. at 207.

2 Id. at 206-07.

22 Id. at 207.

2 Id. at 209.
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3242 requires Indians charged under the MCA to be tried like other
defendants®® and, applying Rule 31(c), found Keeble was entitled to the
simple assault instruction because a rational jury could have convicted on the
lesser offense.?> The Court reversed and remanded.?® Justice Stewart, joined
by Justices Powell and Rehnquist, dissented, arguing the majority’s rule
effectively granted federal jurisdiction over unenumerated MCA offenses.?’

I1I. FACTS AND COURT’S REASONING IN UNITED STATES V. HOPSON

In Hopson, the Tenth Circuit considered whether a federal court has
subject matter jurisdiction to convict on a lesser-included offense not
enumerated in the MCA.?® Hopson, an Indian defendant, was prosecuted for
felony assault based on conduct in Indian Country involving an Indian
victim.?’ The jury, instructed on misdemeanor simple assault under 18 U.S.C.
Section 113(a)(5) as a lesser-included offense, acquitted him of the felony but
convicted him of the misdemeanor.’® The Tenth Circuit vacated the
misdemeanor conviction, holding that the MCA grants federal jurisdiction
only for crimes Congress enumerated and that Section 1153’s reference to
“felony assault under Section 113” does not include misdemeanor simple
assault.’!

The Tenth Circuit relied on the MCA’s plain text, which enumerates
specific crimes such as felony assault but excludes misdemeanor simple
assault.3? The court viewed Keeble as a narrow procedural decision that does
not confer subject matter jurisdiction.’® Recognizing the MCA as a limited
intrusion into tribal authority, the court resolved ambiguities in favor of the
tribe and applied expressio unius, noting Congress’s separate listing of
manslaughter and murder as evidence that unlisted offenses were intentionally
excluded.** The court concluded that any gap resulting from a jury acquitting
on the felony but convicting on an unenumerated misdemeanor is for
Congress to address, not the judiciary.®

2 Keeble, 412 at209, 212.

2 Id. at 213.

26 Id. at 213—-14; FED. R. CRIM. P. 31(c).

27 Keeble, 412 U.S. at 217 (Stewart, J., dissenting).

28 United States v. Hopson, 150 F.4th 1290, 1297 (10th Cir. 2025).

2 Id. at 1294,

30 Id. at 1295-96.

3UId. at 1296-97, 1304, 1320.

32 Id. at 1304.

33 Hopson, 150 F4th at 1310.

3 Id. at 1304-05; see United States v. Antelope, 430 U.S. 641, 642 (1977).
35 Hopson, 150 F.4th at 1312 (citing Lackey v. Stinnie, 604 U.S. 192, 205 (2025)).
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IV. ANALYSIS OF THE HOPSON DECISION

The Tenth Circuit’s decision in Hopson enforces the MCA’s limited
jurisdiction by declining to treat a lesser-included instruction as implied
authority to convict on an unenumerated misdemeanor.*® This approach aligns
with Supreme Court precedent, which requires clear congressional
authorization before federal jurisdiction displaces tribal authority.?”

A. Hopson Correctly Starts and Ends with the Jurisdictional Text

Federal district courts have criminal subject matter jurisdiction only over
“offenses against the laws of the United States.”*® Congress enumerates MCA
offenses in 18 U.S.C. § 1153(a), including felony assaults under Section 113
but excluding misdemeanor simple assault under Section 113(a)(5).%
Consequently, Hopson treats a conviction for an unenumerated misdemeanor
as a jurisdictional defect, not a procedural error.*’ In federal criminal law,
conduct is not a federal crime unless Congress so provides.*! Thus, when a
jury convicts on a misdemeanor not incorporated into the MCA, the court
exceeds its adjudicatory power under the statute.*?

B. Crow Dog Supplies the Statutory Baseline that Hopson Preserves

The Tenth Circuit’s reasoning in Hopson follows Ex parte Crow Dog,
where the Supreme Court held that federal courts lack jurisdiction over
Indian-on-Indian offenses in Indian Country without congressional
authorization.** The MCA’s enactment confirmed that Congress must legislate
to displace tribal authority, and there is no general federal power to punish
intra-tribal offenses without statutory coverage.** Hopson treats the MCA as
a limited incursion and refuses to extend it beyond its enumerated
boundaries.*> Expanding federal jurisdiction by inference would repeat the
error Crow Dog identified: assuming federal power where Congress acted
selectively.*¢

36 See id. at 1293.

37 See Keeble v. United States, 412 U.S. 205, 214 (1973); Ex parte Crow Dog, 109 U.S.
556, 571-72 (1883).

38 See 18 U.S.C. § 3231; see also Hopson, 150 F.4th at 1298 (discussing § 3231°s “offenses
against the laws of the United States” limitation).

3 See 18 U.S.C. § 1153(a); 18 U.S.C. § 113(a)(5); Hopson, 150 F.4th at 1301-02.

40 See Hopson, 150 F.4th at 1301-02.

41 See United States v. Hudson, 11 U.S. 32, 34 (1812); Hopson, 150 F.4th at 1302.

42 See Hopson, 150 F.4th at 1301-03.

43 See Ex parte Crow Dog, 109 U.S. 556, 571-72 (1883).

4 See United States v. Kagama, 118 U.S. 375, 377, 383-84 (1886); Major Crimes Act, ch.
341, § 9, 23 Stat. 385 (1885) (codified as amended at 18 U.S.C. § 1153).

45 See Hopson, 150 F.4th at 1296-97; CONF. OF W. ATT’YS GEN., AMERICAN INDIAN LAW
DESKBOOK § 4:9 (2024).

46 See Crow Dog, 109 U.S. at 571-72; Hopson, 150 F.4th at 1296-97.
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C. The “Procedural Dimension” of Section 3242 Does Not Create New
Crimes

The Tenth Circuit properly rejected the claim that a lesser-included
instruction is futile if the court cannot enter judgment on the lesser offense.*’
18 U.S.C. Section 3242 is procedural, requiring that Indians tried for
enumerated MCA offenses be tried in the same courts and manner as other
federal defendants.*® Keeble held that this includes access to a lesser-included
instruction when warranted, treating it as a safeguard against all-or-nothing
felony verdicts, not as a way to federalize unenumerated misdemeanors.*’
Keeble expressly declined to expand the MCA’s reach or authorize
prosecutions not permitted by statute, supporting Hopson’s conclusion that
statutory jurisdiction is still required for conviction.>

D. Hopson’s Canons Analysis Is a Faithful Guide to Congressional Choice

Hopson relies on the principle that Congress states its intentions clearly
and that courts should not add to statutory lists by implication, consistent with
textualist statutory interpretation.’’ Congress’s separate listing of
manslaughter, though it is usually a lesser-included offense of murder,
indicates that lesser-included offenses do not automatically accompany
enumerated crimes.”> When Congress legislates in areas affecting tribal
sovereignty, ambiguities are resolved in favor of the tribe.>> Hopson’s
requirement for express congressional authorization aligns with Supreme
Court precedent and avoids inferring new federal crimes that would further
displace tribal authority.>*

E. Hopson Properly Confronts and Improves upon the Sister-Circuits’
Approach

Several sister circuits previously held that federal courts could enter
judgment on unenumerated lesser-included offenses in MCA prosecutions,
relying on Keeble for that authority.>> Hopson offers a clearer analysis,
showing that those courts incorrectly assumed Keeble addressed jurisdiction

47 See Hopson, 150 F.4th at 130810 (rejecting “futility” reasoning).

4 See 18 U.S.C. § 3242.

49 See Keeble v. United States, 412 U.S. 205, 212-13 (1973).

30 See Hopson, 150 F.4th at 1305-07; Keeble, 412 U.S. at 214.

31 See Hopson, 150 F.4th at 130203 (citing Eyster v. Centennial Bd. of Fin., 94 U.S. 500,
503 (1876); Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992)).

52 See Hopson, 150 F.4th at 1303-04; McGirt v. Oklahoma, 591 U.S. 894, 898 (2020).

33 See Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985).

3 See COHEN’S HANDBOOK OF FEDERAL INDIAN Law § 9.02[2][g] (Nell Jessup Newton et
al. eds., 2024).

55 But see United States v. Felicia, 495 F.2d 353, 355 (8th Cir. 1974); United States v. John,
587 F.2d 683, 688 (5th Cir. 1979).
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when it did not and failed to thoroughly evaluate the MCA’s explicit
language.’¢

Dissents in the sister-circuit cases underscore why Hopson’s approach is
more defensible. Judge Henderson’s dissent in Bowman argued that any
congressional intent to deprive tribal courts of exclusive jurisdiction over
lesser-included offenses should be clear from the statute or an express
Supreme Court decision.’” Similarly, the Walkingeagle dissent emphasized
that Keeble treated the lesser-included instruction as a procedural right, not a
jurisdictional expansion.>®

A lesser-included instruction remains valuable even if the federal court
cannot enter judgment on the misdemeanor. It reduces pressure on jurors to
convict on a greater offense when they doubt an element of the felony but
believe some wrongdoing occurred.’® The instruction protects defendants
without expanding federal authority over conduct Congress left to tribal
jurisdiction, maintaining the balance Keeble identified. ®°

F. The Decision Advances a Coherent Sovereignty and Accountability
Allocation

From a policy and institutional perspective, Hopson promotes a cleaner
allocation of federal criminal authority. It keeps the Federal Government
within the rules Congress wrote, and it leaves the prosecution of intra-Indian
misdemeanors in Indian Country to tribal courts unless Congress
unmistakably chooses otherwise.®! That allocation is not merely symbolic.
Scholars have argued that expansive federal criminal control in Indian
Country can undermine tribal self-determination by displacing local
institutions and norms in routine criminal matters.> Hopson’s holding
supports the opposite model: federal prosecution for enumerated major
crimes, tribal prosecution for the remaining intra-Indian offenses, and no
judicially created middle category that expands federal power through the
mechanics of lesser-included doctrine.%

36 See Hopson, 150 F.4th at 1310-13.

57 Cf. United States v. Bowman, 679 F.2d 798, 802 (9th Cir. 1982) (Henderson, J.,
dissenting) (“If Congress is to be understood as having deprived tribal courts of their
exclusive jurisdiction over lesser-included offenses, that understanding should be clear
either from the Congressional act or from an express interpretation of such an act by the
Supreme Court.”).

38 Cf. United States v. Walkingeagle, 974 F.2d 551, 556 (4th Cir. 1992) (Hamilton, J.,
dissenting) (“Keeble neither compels nor counsels the result reached today.”).

39 See Keeble v. United States, 412 U.S. 205, 212 (1973).

0 See Hopson, 150 F.4th at 1308-10; Keeble, 412 U.S. at 214.

61 See Hopson, 150 F.4th at 1301-04.

62 See Kevin K. Washburn, Federal Criminal Law and Tribal Self-Determination, 84 N.C.
L.REv. 779, 781-84, 820-25 (2006).

93 See Hopson, 150 F.4th at 1301-04; Washburn, supra note 62, at 820-25.
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V. THE SUPREME COURT’S POTENTIAL DISPOSITION REGARDING
HoPSON

The Supreme Court is likely to affirm the Tenth Circuit, as it can resolve
a clear circuit split with a narrow opinion that preserves Keeble and avoids
expanding federal criminal jurisdiction by implication.®* The Court typically
favors outcomes based on clear statutory boundaries, and Hopson provides a
straightforward application of Section 3231’s “offenses against the laws of the
United States” limitation to the offenses listed in Section 1153.%° Affirming
would be consistent with stare decisis, allowing the Court to treat Keeble as a
procedural-parity decision and to emphasize that the Iesser-included
instruction “neither expands the reach” of the MCA nor authorizes
prosecutions not permitted by statute.®® If the Government relies on broad
language supporting an assumed power to convict on lesser-included offenses,
the Court can treat this as dicta and highlight that the MCA involves tribal
sovereignty and Congress’s choice to legislate by enumeration.®’” Concerns
about “no punishment” are unlikely to persuade the Court, as Judge
Henderson’s Bowman dissent notes that tribes can prosecute unenumerated
offenses, and the separate-sovereigns doctrine allows successive tribal and
federal proceedings.®®

VI CONCLUSION

The Hopson decision correctly synthesizes Crow Dog, the MCA’s
enumerated structure, and Keeble’s procedural-parity rationale. The Tenth
Circuit preserved the defendant’s right to lesser-included instructions without
using that procedural benefit to expand federal criminal jurisdiction.®® If a gap
exists in federal authority over intratribal misdemeanors, Hopson properly
leaves it to Congress, not the judiciary, to address.”” The Supreme Court will
likely follow Keeble’s precedent and affirm the Tenth Circuit’s decision.

64 See Hopson, 150 F.4th at 1293; cf. United States v. Felicia, 495 F.2d 353, 355 (8th Cir.
1974); United States v. John, 587 F.2d 683, 688—89 (5th Cir. 1979); United States v.
Bowman, 679 F.2d 798, 800—02 (9th Cir. 1982); United States v. Walkingeagle, 974 F.2d
551, 553-54 (4th Cir. 1992).

65 See 18 U.S.C. § 3231; 18 U.S.C. § 1153(a); Hopson, 150 F.4th at 1293.

66 See Keeble v. United States, 412 U.S. 205, 214 (1973).

67 Cf. Spaziano v. Florida, 468 U.S. 447,456 n.5 (1984) (noting an assumption in a different
context and flagging the jurisdictional objection raised in Justice Stewart’s Keeble dissent).
%8 See Bowman, 679 F.2d at 802-06 (Henderson, J., dissenting); United States v. Wheeler,
435 U.S. 313, 328-30 (1978).

9 See Hopson, 150 F.4th at 1292-93, 1308-10.

70 See id. at 1302-04.
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