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I. INTRODUCTION 

This Note concerns an issue presented to the Fifth Circuit: whether 

Executive Order 14,026 (EO) is a permissible exercise of the President’s 

authority under the Federal Property and Administrative Services Act of 1949 

(FPASA).1 On April 27, 2021, President Joseph R. Biden issued the EO,2 

which ordered numerous federal agencies to require parties they contract with 

to pay their workers a minimum of fifteen dollars per hour.3 In Texas v. 

Trump, Texas, Louisiana, and Mississippi (the States) sued the President, the 

then-Secretary of Labor, and the then-Acting Administrator of the Department 

of Labor’s Wage & Hour Division (collectively, the Federal Government), 

challenging the EO.4 The district court found that the President acted ultra 

vires5 in issuing the EO and enjoined the Federal Government “from enforcing 

the EO and the [implementation of the EO] against the States and their 

agencies.”6 The Fifth Circuit reversed this injunction after interpreting the 

statute7 and determining that the EO satisfied the statutory requirements.8 

 
1 Texas v. Trump, 127 F.4th 606, 611 (5th Cir. 2025); 40 U.S.C. §§ 101 et seq.  
2 See infra note 31.  
3 Trump, 127 F.4th at 609. 
4 Id. 
5 Ultra Vires, 5 AM. L. REV. (1870–1871).  
6 Trump, 127 F.4th at 609 (quoting Texas v. Biden, 694 F. Supp. 3d 851, 872-74 (S.D. Tex. 

2023)).  
7 40 U.S.C. § 121(a).  
8 Trump, 127 F.4th at 613.  
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This Note argues that the Fifth Circuit’s decision reversing the trial court 

was correct, as the statutory interpretation was executed accurately, and the 

Court correctly exercised judicial restraint with regard to the separation of 

powers and the scope of the issues it may decide. The Fifth Circuit began the 

statutory interpretation with the text, looking to the ordinary meaning of the 

words.9 A textual approach to statutory interpretation was spearheaded by 

Justice Scalia,10 and has now become the primary method of discerning the 

meaning of a statute.11 The statute at issue in this case simply states: “the 

President may prescribe policies and directives that the President considers 

necessary to carry out this subtitle. The policies must be consistent with this 

subtitle.”12  

The purpose of the EO was to promote economy and efficiency, which 

could certainly be considered vital or essential to carry out one of the 

provisions of the relevant subtitle13 under the subjective opinion of the 

President. The policy prescribed is maintaining a satisfactory price and quality 

of goods and services, which is objectively harmonious with the provisions 

listed in Section 111.  

Additionally, the States brought nontextual arguments regarding the 

economics of the EO. An important line must be drawn when determining 

what matters the courts can decide, as judicial restraint is essential when 

considering the scope of the issues that may be decided in a particular case.14 

Judicial interference with the legislative role of making economic policy can 

have a pernicious effect.15  

Part II of this Note will describe the general background of the law of 

statutory interpretation, and the separation of powers. Part III sets out the 

factual history and Fifth Circuit’s reasoning in Trump. Part IV will analyze 

the decision made by the Fifth Circuit and discuss a prediction of the possible 

disposition of the Supreme Court of the United States regarding the case.  

 
9 Id. 
10 See Justice Antonin Scalia, JUSTIA, https://supreme.justia.com/justices/antonin-scalia/ 

(last visited July 14, 2025).  
11 See Victoria Nourse, Textualism 3.0: Statutory Interpretation After Justice Scalia, 70 

ALA. L. REV. 667, 668 (2019); but see Frank H. Easterbrook, The Absence of Method in 

Statutory Interpretation, U. CHI. L. REV. 81, 83 (2017) 
12 40 U.S.C. § 121(a).  
13 See 40 U.S.C. § 101(1).  
14 John Paul Stevens, Judicial Restraint, 22 SAN DIEGO L. REV. 437, 446 (1985).  
15 Thomas C. Marks Jr., The Value of Constitutional Flexibility as Tempered by Judicial 

Self-Restraint, 1986 DET. C. L. REV. 1073, 1077 (1986).  
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II. BACKGROUND 

A. Statutory Interpretations 

The first step of statutory interpretation is always the text.16 For over a 

century, the Supreme Court has applied the “plain meaning rule,” which states 

that if the language is clear and unambiguous at its face, it must be applied 

according to its terms.17 Time and time again, the Supreme Court has faced 

the responsibility of interpreting statutory language to determine the intent of 

the legislators, and the first step of interpretation has always been a textual 

analysis.18 According to Justice Antonin Scalia, courts should “read the words 

of that [statutory] text as any ordinary Member of Congress would have read 

them.”19 Focusing on semantic meaning, the Supreme Court uses textualist 

reasoning to interpret a statute, relying on tools such as “[the] plain meaning 

rule . . . dictionaries, and linguistic canons of construction (shorthand rules 

that shed light on the ‘semantic context’ of the text).”20 

This does not mean, however, that the text itself is completely isolated. 

Statutory language cannot be interpreted without context, and the court must 

consider the words in the context of their place in the overall statutory 

scheme.21 If the language of the statute proves to be clear and unambiguous 

after considering the words of the statute and the context in which it was 

written, the reviewing court is not required to consider any interpretation that 

conflicts with the statute’s plain meaning.22 The textualist focus, the plain 

meaning rule, and the canons of construction23 were all well-established 

methods of analysis that facilitated the interpretation of this statute by the Fifth 

Circuit in this case.  

B. Judicial Scope Limitations 

The Supreme Court and other inferior courts created by Congress are 

considered “Article III courts.”24 These courts, also known as federal courts, 

“decide only matters ‘of a Judiciary Nature.’”25 When the language of a statute 

 
16 Trump, 127 F.4th at 611 (citing Ross v. Blake, 578 U.S. 632, 638 (2016)).  
17 Accord United States v. First Nat’l Bank, 234 U.S. 245 (1914) (finding that the plain 

meaning of the statutory language demonstrated a clear intent from Congress regarding 

land allotted to Native Americans).  
18See e.g. Statutory Interpretation: General Principles and Recent Trends, 

EVERYCRSREPORT, https://www.everycrsreport.com/reports/97-589.html (last visited July 

17, 2025).  
19 Chisom v. Roemer, 501 U.S. 380, 405 (1991) (Scalia, J., dissenting).  
20 Austin Peters, Are They All Textualists Now?, 118 NW. U. L. REV. 1201, 1210–11 (2024) 
21 Trump, 127 F.4th at 611 (citations omitted).  
22 First Am. Bank v. Resol. Tr. Corp., 30 F.3d 644, 647 (5th Cir. 1994).  
23 Stephen Adams, Listing Canons of Construction, 59 ADVOCATE 48, 48 (2016).  
24 U.S. CONST. art. III, § 1. 
25 TransUnion LLC v. Ramirez, 594 U.S. 413, 424 (2021) (quoting 2 THE RECORDS OF THE 

FEDERAL CONVENTION OF 1787 430 (Max Farrand ed., 1966) (statement of James 

Madison)). 
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is clear, the court’s sole focus is to determine the meaning of the statute. 

Examining policy considerations that may have influenced the lawmakers 

falls outside of the judicial scope.26 The task of the courts is not to second-

guess the wisdom of the congressional policy choice, but rather to interpret 

the statute as best they can.27 A high level of judiciary scrutiny of the 

legislature’s actions could lead to an overstep, as courts could overturn laws 

when they believed the legislature acted unwisely.28 Leading up to Trump, 

this established judicial limitation meant that the court did not need to consult 

the purpose of the statute if they found that the language of the statute was 

clear and unambiguous.29 Thus, an argument about the economic purpose of 

a statute thus carries no weight if a plain meaning can be derived from the 

language of the statute.30  

III. FACTS AND REASONING IN TEXAS V. TRUMP  

A. Factual Background  

On April 27, 2021, President Joseph R. Biden issued the EO (titled 

“Increasing the Minimum Wage of Federal Contractors”)31 ordering various 

federal agencies to ensure their contracts contain “a clause requiring that 

contractors and any covered contractors agree to” pay workers a minimum 

wage of fifteen dollars per hour.32 On February 10, 2022, the States sued the 

Federal Government in the United States District Court for the Southern 

District of Texas. The suit asserted five counts: (I) the President acted ultra 

vires in issuing the EO; (II) the EO violated the APA for being in excess of 

statutory authority; (III) the EO violated the APA as arbitrary and capricious; 

(IV) Congress’s delegation of authority to the President under the FPASA 

violates the nondelegation doctrine; and (V) the EO constitutes an 

unconstitutional exercise of Congress’s spending power.33 The district court 

entered judgment for the States on Count I, enjoining the Federal Government 

from enforcing the EO.34 The district court found that the FPASA limits the 

President to a supervisory role in implementing policy, and applied the major 

questions doctrine to determine that the FPASA did not authorize the 

President to raise the minimum wage.35 The Federal Government appealed 

under 28 U.S.C. Section 1291.36 

 
26 Rodriguez v. United States, 480 U.S. 522, 526 (1987) (per curiam).  
27 Mansell v. Mansell, 490 U.S. 581, 594 (1989).  
28 Buffalo Teachers Fed’n v. Tobe, 464 F.3d 362, 371 (2d Cir. 2006). 
29  Texas v. Trump, 127 F.4th 606, 611 (5th Cir. 2025) 
30 Id.  
31 Exec. Order No. 14026, 86 Fed. Reg. 22835 (2021).  
32Trump, 124 F.4th at 609.  
33 Id.  
34 Id. (citing Texas v. Biden, 694 F. Supp. 3d 851, 872-74 (S.D. Tex. 2023)).  
35 Biden, 694 F. Supp. 3d at 866–67.  
36 Trump, 124 F.4th at 609. 
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The Fifth Circuit reviewed the injunction for abuse of discretion.37 

Beginning with statutory interpretation, the Fifth Circuit found that the plain 

language of the statute set forth two requirements: “(1) the President 

subjectively determine that the policy described is (a) indispensable, vital, 

essential, or requisite (b) to cause at least one provision listed in 40 U.S.C. 

Section 11 to be implemented; and (2) the policy or directive the President 

prescribes must be objectively harmonious, compatible, or otherwise not 

inconsistent with the provisions listed in 40 U.S.C. Section 11.”38 The Fifth 

Circuit found that both statutory requirements were satisfied, and therefore 

the President’s promulgation of the EO did not violate Section 121(a).39 The 

Fifth Circuit additionally found that the major questions doctrine was not 

applicable here because the statute provided clear congressional 

authorization.40 Ultimately, the Fifth Circuit decided that the FPASA did not 

limit the President from enforcing the EO, and therefore reversed the 

permanent injunction.41 

B. The Fifth Circuit’s Reasoning 

First, this Note will address the Fifth Circuit’s reasoning for finding that 

the EO did not violate Section 121(a). The Fifth Circuit began and ended with 

the plain meaning of the statute to determine the two requirements it set forth. 

42 Analyzing the first requirement, the Fifth Circuit found that the EO’s stated 

purpose to promote economy and efficiency was consistent with carrying out 

one of the provisions of Section 101(1),43 thus satisfying the first requirement. 

Next, the Fifth Circuit looked to the second requirement of determining 

whether the EO was harmonious, compatible, or otherwise not inconsistent 

with Section 101. Looking to the ordinary meaning of “economy” and 

“efficiency,” the Fifth Circuit found that the EO spoke directly toward these 

factors, specifically with regard to price of services, quality of goods and 

services, and availability of services.44 The link between the EO and the 

economy and efficiency satisfies either test that determines whether the EO is 

consistent with Section 101,45 therefore satisfying the second statutory 

requirement.  

Next, this Note will address the Fifth Circuit’s reasoning for finding that 

the EO did not violate the major questions doctrine. Generally, the Supreme 

 
37 Young Conservatives of Tex. Found. v. Smatresk, 73 F.4th 304, 308 (5th Cir. 2023).  
38 Trump, 124 F.4th at 612.  
39 Id. at 613.  
40 Id. at 618.  
41 Id. at 619.  
42 Brian G. Slocum, Big Data and Accuracy in Statutory Interpretation, 86 BROOK. L. REV. 

357, 362 (2021) (explaining that the intent of a statute is determined by its plain meaning).  
43 40 U.S.C § 101(1) (“performing . . . contracting”).   
44 Trump, 124 F.4th at 613 (citing Increasing Minimum Wage for Federal Contractors, 86 

Fed. Reg. at 22835).  
45 See id. at 612 (describing the two tests for determining consistency with 40 U.S.C 

 § 101).  
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Court only applies the major questions doctrine in highly unusual situations.46 

The doctrine applies when a question concerning a statute’s linguistic clarity 

exists.47 When no issue of linguistic clarity exists, however, no application of 

the major questions doctrine is required.48 As the language in the disputed 

statute proved to be clear and unambiguous, the major questions prerequisite 

was absent, and thus no application of the major questions doctrine was 

necessary.49 

IV. EFFECTS OF TEXAS V. TRUMP 

A. Analysis of Decision  

The Fifth Circuit made the correct decision reversing and remanding the 

permanent injunction.50 The decision to reverse reflects the courts’ overall 

awareness regarding statutory analysis methodology and self-limitations on 

judiciary scope.   

Although a textualist approach to statutory interpretation has always been 

relevant, the reliance on textualism in discerning statutory language has 

become more and more apparent since Justice Scalia’s rulings in the mid-

1980s.51 In the last few decades, Supreme Court decisions have solidified a 

textual, plain-meaning approach to interpreting statutes.52 This has become 

increasingly true in recent times, as new members appointed by President 

Trump (Justices Neil Gorsuch, Brett Kavanaugh, and Amy Coney Barrett) all 

have professed support for textualism.53 Because of this, the Fifth Circuit’s 

emphasis on strictly analyzing the text is justified.  

The language of the statute appears to be exceedingly clear.54 It reads: 

“The President may prescribe policies and directives that the President 

considers necessary to carry out this subtitle. The policies must be consistent 

with this subtitle.”55 After interpreting the meaning of “necessary,”56 

 
46 Natasha Brunstein & Richard L. Revesz, Mangling the Major Questions Doctrine, 

74 ADMIN L. REV. 217, 224 (2022). 
47 Kovac v. Wray, 109 F.4th 331, 335 (5th Cir. 2024).  
48 West Virginia v. EPA, 597 U.S. 697, 723 (2022). 
49 Trump, 124 F.4th at 618.  
50 “A permanent injunction is one which is granted after the trial hearing is complete.” 

Permanent injunction, BLACK’S LAW DICTIONARY (2d ed. 1910).  
51 Daniel J. Olds, Ordinary Meaning, Context, and Textualism in Texas Statutory 

Interpretation, 52 TEX. TECH L. REV. 485, 488 (2020). 
52 See generally ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE 

INTERPRETATION OF LEGAL TEXTS xxiv (2012) (discussing the historical and modern 

resurgence of the plain-meaning approach in American jurisprudence).  
53 Jeffrey W. Stempel & Erik S. Knutsen, Technologically Improving Textualism, 6 NEV L. 

J. F. 10, 11 n.5 (2022).  
54 40 U.S.C. § 121(a). 
55 The provisions constituting “this subtitle” are identified in 40 U.S.C. § 111. 
56 “Indispensable, vital, essential; requisite.” OXFORD ENGLISH DICTIONARY (3d ed. 2023), 

https://www.oed.com/ (defining “necessary”). 
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“consistent,”57 and “to carry out,”58 the language of the statute sets forth clear 

requirements. Therefore, the court need only apply the purpose stated in the 

EO to the two requirements set forth according to the statute. Extrinsic 

evidence that contradicts the words of the statute is not permitted.59  

This approach by the Fifth Circuit is not only fundamentally sound but 

also demonstrates its judicial restraint.60 As Founding Father James Madison 

once said, “The accumulation of all powers, legislative, executive, and 

judiciary, in the same hands . . . may justly be pronounced the very definition 

of tyranny.”61 

The separation of powers was an essential concept in the formation of our 

branches of government.62 In Marbury v. Madison, the United States Supreme 

Court recognized that federal courts possess the power to determine whether 

the acts of Congress are unconstitutional.63 This power, however, is not to be 

used lightly. In Fletcher v. Peck, Chief Justice Marshall warned the judiciary 

to consider the legislature only within the scope of the Constitution when 

evaluating whether Congress has transcended its powers rather than looking 

toward the specifics of a policy or the reasoning for the legislation.64 In 

Trump, the Fifth Circuit correctly drew the line between what it should 

consider when evaluating the constitutionality of the statute and what fell 

outside the scope of its considerations.65 

B. Prediction of Supreme Court Disposition 

The Supreme Court of the United States will likely affirm the decision of 

the Fifth Circuit. The courts review injunction grants for abuse of discretion.66 

The review is segmented, though, such that the conclusions of law are 

reviewed under the de novo standard.67 Under an abuse of discretion standard, 

the Supreme Court should affirm the Fifth Circuit’s decision so long as the 

Fifth Circuit considered the right factors and made a reasoned judgment.  

In Trump, it is clear that the Fifth Circuit made its decision to reverse the 

district court based on the well-established factors of textual statutory 

 
57 “Marked by consistency,” i.e., “agreement, harmony, [or] compatibility.” Id. (defining 

“consistent”).  
58 “[T]o put into action or practice.” Id. (defining “to carry out”).  
59 Cf. RESTATEMENT (SECOND) OF CONTRACTS. § 213 (AM. L. INST. 1981).  
60 Judicial restraint is a principle that urges judges to limit their own power by deferring to 

the legislative and executive branches of government. Kermit Roosevelt, Judicial 

Restraint, BRITANNICA, https://www.britannica.com/topic/judicial-restraint (last visited 

July 21, 2025).  
61 THE FEDERALIST NO. 47, at 324 (James Madison) (Clinton Rossiter ed., 1961).  
62 J. Gorman Houston Jr., Judicial Restraint and the Doctrine of Separation of Powers, 

59 ALA. LAW. 166, 166 (1998). 
63 Marbury v. Madison, 5 U.S. 137, 179–180 (1803).  
64 Fletcher v. Peck, 10 U.S. 87, 125 (1810).  
65 “The economics of the EO are not a matter for federal courts.” Texas v. Trump, 127 F.4th 

606, 616 (5th Cir. 2025). 
66 Scott v. Schedler, 826 F.3d 207, 211 (5th Cir. 2016) (per curiam). 
67 Id. 
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interpretation. This Note has already demonstrated the Supreme Court’s 

strong textualist preference. As Justice Kagan remarked in 2015, “we’re all 

textualists now.”68 The interpretation of the statute in Trump considers the 

words of the statute to be the most important evidence of its meaning and 

follows the core Supreme Court concept of plain language interpretation.69 

As for the aspect of judicial restraint, an indication of the Supreme 

Court’s rationale has come up within the last month. In Trump v. CASA, Inc., 

the Supreme Court found that under the Judiciary Act of 1789, federal district 

courts lack authority to issue nationwide injunctions and granted a partial 

stay.70 Although this was an emergency order, it demonstrates the Supreme 

Court’s current preference to defer the power of the judiciary in favor of the 

other branches of government. 

V. CONCLUSION 

The Fifth Circuit’s decision was an example of how the plain-meaning 

rule affects statutory interpretation and how the courts actively practice 

judicial restraint. Federal contractor employees likely viewed this decision 

with relief, as they were able to reclaim a minimum payment of fifteen dollars 

per hour following a temporary injunction. It reflects the strong trend toward 

textualism that has washed over the courts over the past few decades, which 

is a straightforward approach to deciphering the intent of the legislators. The 

decision also reflects the court’s self-imposed limitations regarding the scope 

of its expertise and effort to prevent an overstep when considering whether 

Congress has exceeded its Constitutional limitations.   

 

 
68 Textualism's Mistake, 135 HARV. L. REV. 890, 892 n.16 (2022).  
69 Steven Ferrey, Toxic Plain Meaning and Moonshadow: Supreme Court Unanimity and 

Unexpected Consequences, 24 VILL. ENVTL. L.J. 1, 21 (2013). 
70 See Trump v. CASA, Inc., No. 24A884, 2025 U.S. LEXIS 2501, at *11 (U.S. 2025).  
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