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I.  INTRODUCTION 

Texas has a rich common law tradition.1 That tradition stretches back to 
Texas’s independence when it adopted the common law as it had existed in 
England.2 Ever since, the development of that common law regime has been 
 
        *       Attorney, Clark Hill PLC; J.D., University of Georgia School of Law 2013; B.A., 
University of Texas at Austin 2010. The author would like to thank the editors of the South Texas 
Law Review for their hard work in making this article come to fruition. The author would also like 
to thank the Texas State Historical Association and the Texas Supreme Court Historical Society for 
providing funding through the Larry McNeill Research Fellowship in Texas Legal History for the 
research that made this article possible. Finally, the author would like to thank Ashley Nwonuma 
for all of her support, without which this article would not have been possible.  
 1. See JDH Pac., Inc. v. Precision-Hayes Int’l, Inc., 659 S.W.3d 449, 450–51 (Tex. 2022) 
(Young, J., concurring).  
 2. Ron Beal, The Art of Statutory Construction: Texas Style, 64 BAYLOR L. REV. 339, 346–
47 (2012); S. Pac. Co. v. Porter, 331 S.W.2d 42, 45 (Tex. 1960) (“Texas was never a British colony 
nor an American territory and the common law comes to us by adoption rather than by inheritance, 
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complex, reflecting courts’ efforts to tackle various problems through court 
lawmaking. For much of Texas history, courts led the way in articulating 
legal frameworks to tackle various legal problems that arose. Texas district 
courts were (and are) courts of general jurisdiction empowered to hear and 
decide a wide variety of disputes.3 Those trial courts, along with the state’s 
appellate courts, developed a rich body of law designed to tackle all sorts of 
issues in the law. And it was not just a patchwork of common law rules that 
courts developed; importantly, they also developed common law causes of 
action that allowed litigants to get into court and make legally cognizable 
claims.4 

Of course, the Texas Legislature would sometimes pass laws that sought 
to regulate and provide causes of action.5 But as time passed, and especially 
as the administrative state became prominent, first at the federal level and 
then at the state level in Texas, the Texas Legislature, like Congress, began 
crafting more regulatory regimes ex ante.6 Courts had developed their 
common law rules as a way to adjudicate disputes already before them; the 
Legislature sought to solve those same types of problems on the front end 
with comprehensive regulatory frameworks. To the extent gaps had to be 
filled within the statutory text, the Legislature often charged administrative 
agencies with filling those gaps, not courts.7 

In so doing, the Legislature dramatically shifted the way courts decide 
cases. Instead of leaving it to courts to create common law rules on an ad hoc 
basis, the Legislature filled the vacuum, creating written rules and causes of 
action that courts then had to look at and apply to various situations. In one 
sense, this phenomenon reflected a larger historical trend of legislators 
carefully crafting statutory schemes not only to guide courts but also to be 
administered by an ever-increasing administrative state. Later, it also 
reflected another trend: the role of the Legislature was to enact laws, which 
were to be strictly followed by the courts interpreting those laws. Part of that 
trend was the notion that courts should not make policy, and by strictly 
adhering to the text of statutes, courts were not free to make policy but rather 
simply to follow what the legislative branch instructed.  
 
so to speak. The Congressional Act of January 20, 1840 . . . simply makes the common law of 
England, so far as it is consistent with our constitutional and legislative enactments the rule of 
decision in Texas.” (citation omitted)). 
 3. Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71, 75 (Tex. 2000) (“A Texas district court, 
however, is a court of general jurisdiction.”). 
 4. See, e.g., Billings v. Atkinson, 489 S.W.2d 858, 860 (Tex. 1973) (creating a common law 
right to privacy in Texas). 
 5. See Elephant Ins. Co. v. Kenyon, 644 S.W.3d 137, 158 (Tex. 2022) (Young, J., 
concurring). 
 6. See id. 
 7. See id. at 157–58. 



OLDS MACROS V1 AUTHOR RETURNED (DO NOT DELETE) 2/13/2026  1:05 PM 

2026] THE COMMON LAW IN TEXAS 113 

Not surprisingly, the common law has, more and more, been pushed out 
of the way in favor of statutory law enacted by the Legislature.8 Indeed, much 
litigation today, in Texas and across the United States, is fought in the 
shadows of statutory language. Statutes are ever-increasing, and there is 
almost always a statute that plays a role in resolving legal disputes.9 As more 
and more laws are passed, the ancient court-created common law from long 
ago would seem to lose its relevance.  

But the common law is not dead; in fact, it continues to play an 
important role in Texas law. It does this in four primary ways: (1) as an 
independent source of authority, (2) as a reference point to determine whether 
a statute has derogated from the common law, (3) as a source of authority in 
defining statutory text, and (4) as a statutory gap-filler and guidepost. 

In Texas today, courts and the Legislature are in a peculiar position: 
more statutes are being passed, which layer voluminous statutory law on top 
of a rich common law history. Texas courts are then stuck between two poles: 
(1) giving proper respect to common law history, which presumably, in 
Texas, informs the statutes the Legislature passes; and (2) giving proper 
respect to statutory text duly passed by the Legislature in its role as the 
lawmaking body. Texas courts must acknowledge and apply the common law 
alongside statutes when feasible, while, at the same time, exercising restraint 
by not venturing too far into the creation of new common law rules.  

Today, this is the conventional wisdom: we acknowledge the 
Legislature’s primacy in creating law, both empirically and normatively, but 
we must pay proper respect to our common law history and assume the 
Legislature legislates in the shadow of the common law. But how should 
courts apply the common law today? This Article explores the evolution of 
the common law in Texas, where it stands today, and where it goes from here. 
In order to do so, one must recognize both the source of authority for courts 
to engage in common law rulemaking and understand Texas’s unique 
common law development. To overlook either one would be to ignore the 
early history of Texas, both as a republic and as a state. In fact, the adoption 
of English common law was far from comprehensive. Early Texas law was a 
confusing patchwork of English common law and vestiges of Mexican civil 
law. The early Republic attempted to adopt statutes to provide clarification. 

 
 8. See id. at 157 (“Unlike the judges who developed the law of negligence, today’s judges 
routinely see comprehensive statutory and regulatory schemes, and we know of the vast 
administrative apparatus set up by our national and state legislatures to address many of the common 
experiences of life.”).   
 9. See id. (“Today, it is increasingly less likely than ever before that there are gaps that 
judges alone can (much less should) fill. Through their elected political representatives, the People 
have taken far greater control of delineating who owes what duty to whom in nearly every 
conceivable context.”). 
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And early Texas courts wavered on how strictly to apply English common 
law. 

The source of authority for common law adjudication and the proper 
application of it sheds light on how courts today should approach the 
interplay between the common law and statutes. Part II provides a 
background on the origin and development of the common law in Texas. Part 
III explores the theoretical background underlying the debate over what role 
the common law should play. Part IV looks at the role the common law 
currently plays in Texas. Part V examines what role the common law should 
play going forward.  

II. THE DEVELOPMENT OF THE COMMON LAW IN TEXAS 

The common law is “a body of unwritten legal rules and doctrines based 
on custom and judicial precedent that originated in early English law[.]”10 
State courts in the United States, unlike federal courts, are generally common 
law courts that possess the “power to develop and apply their own rules of 
decision.”11 In Texas, the common wisdom is that the state constitution 
“retained the power of common law development in the courts.”12 The Texas 
Supreme Court has held that “[t]he law is not static; and the courts, whenever 
reason and equity demand, have been the primary instruments for changing 
the common law through a continual re-evaluation of common law concepts 
in light of current conditions.”13 But the source of that authority remains 
murky. While its origins can be traced back to the 1836 constitution of the 
burgeoning Republic of Texas, courts’ common lawmaking authority is less 
clear today. This Section examines the origins of the common law in Texas 
and its development from the Republic of Texas to the present day. 

A. The Early Years of the Republic 

Although many today may view the common law as a monolith, its 
adoption and development in Texas betrays the state’s unique history, and 

 
 10. Anita Krishnakumar, The Common Law as Statutory Backdrop, 136 HARV. L. REV. 608, 
610 (2022).  
 11. City of Milwaukee v. Illinois, 451 U.S. 304, 312 (1981) (“Federal courts, unlike state 
courts, are not general common-law courts and do not possess a general power to develop and apply 
their own rules of decision.”). 
 12. Beal, supra note 2, at 346. 
 13. Whittlesey v. Miller, 572 S.W.2d 665, 668 (Tex. 1978) (first citing Rodriguez v. 
Bethlehem Steel Corp., 525 P.2d 669 (Cal. 1974); then citing Gates v. Foley, 247 So. 2d 40 (Fla. 
1971); then citing Dini v. Naiditch, 170 N.E.2d 881 (Ill. 1960); and then citing Jess C. Rickman, 
Comment, The Negligent Impairment of Consortium—A Time for Recognition as a Cause of Action 
in Texas, 7 ST. MARY’S L.J. 864 (1976)). 
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the development of the common law in Texas reflects that special status.14 
Texas’s status first as a territory of Mexico, then as an independent nation, 
and then as a state of the United States provides a unique backdrop to Texas’s 
constitutional and legal development. As the Texas Supreme Court put it, 
“Texas was never a British colony nor an American territory and the common 
law comes to us by adoption rather than by inheritance, so to speak.”15 The 
Texas Constitution of 1836, adopted in the midst of the Texas Revolution 
from Mexico,16 provided, “The Congress shall, as early as practicable, 
introduce, by statute, the common law of England, with such modifications 
as our circumstances, in their judgment, may require[.]”17  

Interestingly, the 1836 constitution did not itself provide for the 
adoption of English common law; it simply provided that Congress should 
adopt the common law of England by statute at a later date. Nor was the 
provision absolute, but rather provided that such statute should be tailored to 
Texas specifically, with its unique circumstances. Historical records from the 
1836 Constitutional Convention indicate that flexibility for the state to depart 
from the common law when appropriate was at the forefront of the framers’ 
minds. For example, an early draft of the 1836 constitution, within the article 
on the judiciary, provided: 

 
All proceedings in courts of justice shall be in conformity to the 
common law, as is applicable to the situation of the republic, and not 
inconsistent with this constitution, shall be the common law of the 
land, but no penalty shall be inflicted under said law, except fine and 
imprisonment; but congress may, from time to time, alter or abolish 
such portions of said common law as they may think proper.18 

 
 14. See S. Pac. Co. v. Porter, 331 S.W.2d 42, 45 (Tex. 1960) (“The common law of Texas is 
somewhat unique in origin and its development has not in all respects coincided with the general 
course of evolution discernable throughout the other American states.”). 
 15. Id. 
 16. Constitutions of Texas 1824–1876, TARLTON L. LIBR. (Feb. 8, 2022, 2:53 PM), 
https://tarlton.law.utexas.edu/constitutions/republic-texas-1836/introduction [https://perma.cc/ 
CSQ5-SHAG]. 
 17. REPUB. TEX. CONST. of 1836, art. IV, § 13, reprinted in 1 H.P.N. GAMMEL, THE LAWS 
OF TEXAS 1822–1897, at 1069, 1074 (Austin, Gammel Book Co. 1898); see also J. E. Ericson & 
Mary P. Winston, Civil Law and Common Law in Early Texas, 2 E. TEX. HIST. J. 26, 27 (1964). 
 18. JOURNALS OF THE CONVENTION OF THE FREE, SOVEREIGN, AND INDEPENDENT PEOPLE 
OF TEXAS, IN GENERAL CONVENTION, ASSEMBLED (1836), reprinted in 1 GAMMEL, supra note 17, 
at 821, 865. As Ericson and Winston note, the Ordinance Establishing a Provisional Government 
initially provided for some recognition of English common law principles in Texas. Ericson & 
Winston, supra note 17, at 26–27 (noting that the Ordinance “provided that judges of Texas had 
jurisdiction over all crimes and misdemeanors recognized and known to the common law of 
England, that they could issue writs of habeas corpus under the common law of England, that they 
could issue writs of sequestrations, attachment, or arrest in all cases established by the Civil Code 
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As some scholars have recognized, “The Constitutional Convention of 

1836, although composed almost exclusively of Anglo-Americans, 
recognized the necessity of continuing some elements of the old system[,]” 
that is, the civil law inherited from Mexico and the common law of 
England.19  

In December 1836, only a few months after the adoption of the 1836 
constitution, the Texas Congress endeavored to carry out the constitution’s 
mandate to adopt the common law of England when it passed a provision as 
part of a broader bill to regulate the courts of the new Republic of Texas. The 
provision provided, “The common law of England, as now practiced and 
understood, shall, in its application to juries and to evidence, be followed and 
practiced by the courts of this republic, so far as the same may not be 
inconsistent with this act, or any other law passed by this congress.”20 As 
Ericson and Winston noted, “This 1836 statute obviously did not completely 
exclude the civil law, for all previous Texas law was based on the statutes of 
the State of Coahuila and Texas, which were colored by the Spanish civil law 
and many of which were still in force.”21 “The complete exclusion of the civil 
law at this point,” according to Ericson and Winston, “would have caused 
conflicts and inconveniences in such matters as descent and inheritance, land 
tenures, and marital rights.”22 

The statute that fully implemented the 1836 constitutional mandate to 
adopt the common law of England was not enacted until four years later in 
1840.23 That Act, intended to “adopt the Common Law of England” and 
“repeal certain Mexican Laws,” provided, in relevant part: 

 

 
and the Code of Practice of the State of Louisiana, and that they should follow the proceedings of 
the common law in criminal cases.”). 
   19. Ericson & Winston, supra note 17, at 27. 
 20. Act approved Dec. 20, 1836, 1st Cong., R.S., § 41, 1836 Repub. Tex. Laws 148, 156–57, 
reprinted in 1 GAMMEL, supra note 17, at 1087, 1216–17.      
 21. Ericson & Winston, supra note 17, at 27. 
 22. Id. 
 23. For good background on why this statute was passed when it was, including an 
exhortation from then-President of the Republic of Texas, Mirabeau B. Lamar, see Ericson and 
Winston, supra note 17, at 27–28 (“At the same time President M. B. Lamar admonished Congress 
that: ‘Unfortunately for the country, we have now in force many portions of two systems different 
in their origin, discordant in their provisions, and calculated to lead to the most conflicting decisions. 
Of the cases that presented themselves before the courts, many are included in neither code, many 
are differently provided for by both, leaving the parties without remedy in the first instance, and 
often wholly uncertain as to the proper remedy in the second.’ As a solution President Lamar urged 
Congress to enact a strong code of laws for the entire Republic.” (quoting Mirabeau B. Lamar, 
President’s Message, TEX. TEL. REG., Dec. 26, 1839, at 1)). 
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Sec. 1. Be it enacted by the Senate and House of Representatives of 
the Republic of Texas, in Congress assembled, That the Common Law 
of England (so far as it is not inconsistent with the Constitution or the 
Acts of Congress now in force) shall, together with such acts be the 
rule of decision in this Republic, and shall continue in full force until 
altered or repealed by Congress. 
  Sec. 2. Be it further enacted, That all Laws in force in this Republic, 
prior to the first of September, one thousand eight hundred and thirty-
six (except the Laws of the Consultation and Provisional Government, 
now in force, and except such Laws as relate exclusively to grants and 
the colonization of lands in the State of Coahuila and Texas, and also 
such Laws as relate to the reservation of Islands and Lands, and also 
of Salt-Lakes, Licks and Salt-Springs, Mines and Minerals of every 
description; made by the General and State Governments) be, and the 
same are hereby repealed.24 

 
As the Texas Supreme Court later stated, “The Congressional Act of 

January 20, 1840 . . . simply makes the common law of England, so far as it 
is consistent with our constitutional and legislative enactments the rule of 
decision in Texas.”25 That statute, enacted before Texas joined the Union, 
continues to be re-adopted by the Legislature.26 Indeed, this statute is still 
codified in substantially similar form; Section 5.001 of the Civil Practice and 
Remedies Code states that “[t]he rule of decision in this state consists of those 
portions of the common law of England that are not inconsistent with the 
constitution or the laws of this state, the constitution of this state, and the laws 
of this state.”27  

 
       24.    Act approved Jan. 20, 1840, 4th Cong., R.S., §§ 1–2, 1840 Repub. Tex. Laws 3, 3–4, 
reprinted in 2 GAMMEL, supra note 17, at 177–78. 
       25.    S. Pac. Co. v. Porter, 331 S.W.2d 42, 45 (Tex. 1960).  
      26.    See Houston Pipe Line Co. v. Beasley, 49 S.W.2d 950, 952 (Tex. App.—Galveston 1932, 
no writ) (“This statute, which has been brought forward in all revisions of our statutes during the 
legislative history of the state, is in the following language: ‘The common law of England, so far as 
it is not inconsistent with the Constitution and laws of this State, shall together with such 
Constitution and laws, be the rule of decision, and shall continue in force until altered or repealed 
by the Legislature.’” (quoting TEX. REV. CIV. STAT. ANN. art. 1 (1925))). 
      27.    TEX. CIV. PRAC. & REM. CODE § 5.001(a). The continued existence of this statute in Texas 
poses the question of whether courts’ use of the common law is, itself, actually an instance of courts 
following an early statutory directive that the Legislature has continued to re-enact. And as 
discussed infra, the Texas Supreme Court ruled, seemingly for the first time in 1913, that that statute 
really meant the common law of England as interpreted by the various states of the United States. 
Most likely, the Legislature would be presumed to have adopted that interpretation of the Texas 
Supreme Court by re-enacting the statute without substantial change. That, of course, poses the 
question of whether there is a different legal basis for Texas courts to refer to the common law of 
England directly versus common law principles generally as those have existed in American 
jurisprudence. However, this Article leaves that question open and does not purport to address it.      
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But almost as soon as Congress enacted the statute adopting the 
common law of England, Congress started making exceptions. On February 
5, 1840, mere weeks later, Congress enacted a statute making clear that the 
adoption of the common law should not be construed to include the adoption 
of the common law system of pleading; rather, the Spanish system of a simple 
petition and answer was to be the pleading standard.28 “The Texas Congress 
also passed additional legislation that year that rejected the common law in 
favor of the civil law, including laws of succession and ‘laws rejecting the 
common-law formalities of conveying real property, and laws rejecting 
common-law rules related to mortgages.’”29 In short, the Texas Congress 
enacted a statute adopting the common law of England and then quickly 
passed additional legislation curtailing the scope of that adoption. As one 
scholar said, “Considering the antagonism of most of the Anglo-American 
colonists toward the Hispano-Mexican legal system generally, their 
preference for certain Spanish rules of law is rather remarkable.”30 

The Texas Congress’s seemingly deliberate actions to cut back on the 
legislation it had just passed pursuant to the 1836 constitution may seem odd 
at first. After all, the Constitutional Convention of 1836 had enshrined a 
provision mandating the Texas Congress to subsequently adopt the common 
law of England, and then the Texas Congress did so. This has largely been 
the historical narrative that has been accepted: Texas, looking to make a clean 
break from Mexico, adopted a foreign body of law from the Anglo tradition. 
The 1836 Constitutional Convention did this in the 1836 constitution, and the 
Texas Congress followed up on that provision with a statute four years later, 
showing a clean, linear progression of the adoption of the common law of 
England in Texas. To the extent Texas retained some of the old laws, those 

 
      28.    Joseph Webb McKnight, The Spanish Influence on the Texas Law of Civil Procedure, 38 
TEX. L. REV. 24, 27–28 (1959) (“The act of February 5, 1840, provided in section 1 that ‘. . . the 
adoption of the Common law shall not be construed to adopt the Common law system of pleading, 
but the proceedings in all civil suits shall, as heretofore, be conducted by petition and answer; but 
neither petition nor answer shall be necessary in a cause to recover money before a justice of the 
peace.’ Thus, the law of Spain with respect to commencing civil suits by a simple petition and 
answer as laid down in Las Siete Partidas became a permanent part of the law of Texas.” (quoting 
Act approved Feb. 5, 1840, 4th Cong., R.S., § 1, 1840 Repub. Tex. Laws 88, 88, reprinted in 2 
GAMMEL, supra note 17, at 262)); Mark E. Steiner, Lone Stare Decisis: Precedent and Authority in 
Texas Courts, 57 TEX. TECH. L. REV. 39, 50 (2024) (“Two weeks after the Texas Congress passed 
the reception statute, it also clarified that Texas adopting the common law did not mean it also 
adopted ‘the common law system of pleading.’” (quoting Act approved Feb. 5, 1840, 4th Cong., 
R.S., § 1, 1840 Repub. Tex. Laws 88, 88, reprinted in 2 GAMMEL, supra note 17, at 262)). 
     29.   Steiner, supra note 28, at 50 (quoting MICHAEL ARIENS, LONE STAR LAW: A LEGAL 
HISTORY OF TEXAS 18–19 (2011)).  
     30.   McKnight, supra note 28, at 25. 
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were discrete exceptions that were unsurprising given that the 1836 
constitutional provision itself retained some elements of the civil law.31 

But the reality of how the common law came to be adopted belies that 
clean narrative. First, as discussed above, just a few months after the adoption 
of the 1836 constitution, the Texas Congress enacted a statute that adopted 
some common law principles but explicitly retained some elements of the 
Mexican civil law system. Second, the lead-up to the passage of the 1840 
statute enacting the common law of England was not a neat march toward 
adoption of the common law system. The Texas Congress had appointed a 
committee composed of William H. Jack and D.S. Kaufman to compile a 
code of laws for the Republic of Texas in December 1837.32 That resolution 
called for Jack and Kaufman to “compile and report to congress at its next 
regular session a general systematic code of laws, for the future regulation 
and administration of justice in this republic[.]”33 That plain language of the 
resolution alone is interesting because it indicates that, even though the 1836 
constitution explicitly called for the statutory adoption of the common law of 
England, the early Texas Congress was still unsure what body of law the new 
Republic should adopt. In reporting back to the Texas Congress on their 
efforts in January 1839, Jack and Kaufman noted that their task was difficult, 
if not impossible, because they had difficulty procuring and translating the 
laws of Texas going back to its status as part of the Mexican state of 
Coahuila.34 Though “one of them procured the purchase of all the laws 
enacted by the states of Coahuala [sic] and Texas from its first organization 
as a state down to the dispersion of congress in May, 1835[,]” at the time of 
their report, those laws had yet to be translated.35 In their words, “How could 
they compile, digest, and arrange laws without having those laws before 
them?”36 They further wondered how they would be able to “engraft on the 
laws already in force, others more adapted to the genius and character of our 
institutions, so as to prevent harmony uniformity and adaptation of parts, 
without frequent and special reference to prior enactments?”37 

 
      31.    REPUB. TEX. CONST. of 1836, Schedule, § 1, reprinted in 1 GAMMEL, supra note 17, at 
1069, 1074; see Bush v. Lone Oak Club, LLC, 601 S.W.3d 639, 647 (Tex. 2020) (citing Motl v. 
Boyd, 286 S.W. 458, 465 (Tex. 1926)). 
      32.  Ericson & Winston, supra note 17, at 28; Third Congress—First Session, TEL. AND TEX. 
REG., January 16, 1839, at 2. 
      33.    J. Res. approved Dec. 18, 1837, 2nd Cong., R.S., 1837 Repub. Tex. Laws, 103, 103–04, 
reprinted in 1 GAMMEL, supra note 17, at 1445, 1445–46. 
      34.    Third Congress—First Session, supra note 32, at 2. 
      35.    Id. 
       36.    Id. 
       37.    Id. 
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But then, confirming the confusion over what body of law Texas should 
adopt, Jack and Kaufman revealed the other main reason they had thus far 
failed to fulfill their assignment: 

 
Another cause which entirely retarded the progress of the work until 
some further action of congress, is the act under which the undersigned 
were appointed was entirely silent as to the question whether the new 
code should be founded on the civil or common law, and also whether 
the congress considered it practicable in the language of the 
constitution or politic to introduce at present the common law of 
England.  

 
  It was well known to the undersigned, not only from private sources, 
but from the report of the committee on the judiciary which was 
adopted, that a great conflict of opinion existed among the members of 
the last congress, as to which was the best system to adopt, and that a 
difference of sentiment still existed although from causes unnecessary 
to mention, the current of public opinion is now strong, decided, and 
justly so in the opinion of the undersigned, in favor of the common 
law. With this inseparable difficulty in the way, the undersigned feel a 
delicacy and hesitancy in entering on so important a work without in 
the first place receiving instruction from your honorable body as to the 
course they should pursue. 

 
  Whatever system they should have concluded to adopt might have 
met with the disapprobation of congress, and their labors would have 
been to no purpose. 

 
  With the translation of the laws of Coahuala [sic] and Texas, and 
instructions from the honorable congress as to what system of law they 
shall make the foundation of “the Texas code,” they will be ready to 
go forward in the discharge of their duties.38 

 
Two things stand out about Jack and Kaufman’s passage quoted above. 

First, they confirm that, despite the text of the constitution, the Texas 
Congress was unsure whether it should adopt the common law of England. 
Second, Jack and Kaufman came to believe by the time of their report that 
the opinion of the Texas Congress seemed to be in favor of adopting the 

 
      38.    Id.      
      



OLDS MACROS V1 AUTHOR RETURNED (DO NOT DELETE) 2/13/2026  1:05 PM 

2026] THE COMMON LAW IN TEXAS 121 

common law of England, though they do not say why exactly they believed 
that.  

Nevertheless, of course, the Texas Congress did in fact enact the statute 
adopting the common law of England about a year later. But as outlined 
above, the Texas Congress quickly trimmed the scope of that adoption, 
retaining the Spanish law on civil procedure as well as other elements of the 
civil law system. Moreover, not only did the Texas Congress explicitly retain 
some elements of the civil law system from Spain and Mexico, but it also 
continued to clarify when the common law was applicable, even though it 
had already issued a blanket adoption of the common law of England. For 
example, in February 1840, the Texas Congress passed a law dealing with 
probate administration, which provided for a cause of action “at common 
law.”39 Another interesting example can be found in an 1841 statute enacted 
“[t]o regulate the Granting and Trial of Injunctions, and to empower the 
Judges of the District Courts to submit issues of fact to a Jury in Chancery 
cases.”40 That law recognized that the supreme court had adopted a rule 
“authorizing the granting of a peremptory mandamus upon an ex parte 
hearing,” and directed that that rule was “contrary to law[.]”41 The statute 
went on to direct that “the several judges of this republic, in issuing writs of 
mandamus, are hereby directed to observe the rules which govern writs of 
mandamus at common law, as modified by the statutes of this republic[.]”42 

What accounts for the early Republic’s seemingly contradictory 
intentions about what law Texas should adopt? Why did the 1836 constitution 
 
      39.    Act approved Feb. 5, 1840, 4th Cong., R.S., § 27, 1840 Repub. Tex. Laws, 110, 118, 
reprinted in 2 GAMMEL, supra note 17, at 284, 292. The provision, which was part of a larger bill 
dealing with probate administration, stated: 
 

Be it further enacted, Where two or more persons have letters of administration 
granted to them of any intestates estate, and one or more of them take all or the 
greatest part of such estate, and refuse to pay the debts or funeral expenses of such 
intestate, or refuse to account with the other administrator, in such case the 
administrator so aggrieved may have his action of account, or bill in equity against 
the other administrator or administratrix, and recover such proportional share of 
such estate as shall belong to him, and any executor being residuary legatee may 
have an action of account, or a bill in equity against his co-executors, and receive 
his part of the estate in the hands of his co-executor or co-executors, and any other 
residuary legatee may have the like remedy against the executors, and any person 
having a legacy bequeathed in any last will and testament may sue for and recover 
the same at common law. 

 
Id. (emphasis added). 
      40.    Act approved Jan. 25, 1841, 5th Cong., R.S., 1841 Repub. Tex. Laws, 82, 82, reprinted in 
2 GAMMEL, supra note 17, at 546. 
      41.    Id. § 9. 
      42.    Id. 
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include a provision mandating the adoption by statute of the common law of 
England, only to have the early Texas Congress vacillate between adopting 
the common law or the civil law and eventually enact a statute adopting the 
common law of England, and then immediately cut that back further by 
subsequent legislation? It is difficult to say with any certainty. Clearly, early 
Texans sought a clean break from the prior legal regime that governed them. 
At the same time, some sort of continuity in the law was also important to 
them. After all, the 1836 constitutional provision called for the adoption of 
the common law “with such modifications as our circumstances, in their 
judgment, may require.”43 Likewise, the 1840 statute adopting the common 
law did so to the extent it did not conflict with the acts of the Texas 
Congress.44 Additionally, while repealing laws prior to September 1836, the 
statute made an explicit exception for land grants under prior regimes, a topic 
that would continue to be at the forefront of the minds of early Texans.45 

As one scholar put it, “Just how widely the principal features of the 
Spanish law were known to the people of the Republic of Texas, as well as 
their elected representatives, cannot be known.”46 Likewise, “[n]or can it be 
determined whether the differences between the Spanish civil law and the 
English common law were widely appreciated.”47 But what was clear was 
that Texas had, at least on paper, adopted the common law of England, and 
“any civil-law principles retained (except so far as prior land grants were 
concerned) would have to be incorporated into Texas statutory law.”48 

Following the statutory adoption of English common law, Texas courts 
in the early Republic still had to apply it. And their interpretation of that 
statute and related legislation was far from clear.  

 
Although it could be plausibly argued that the “common law of 
England” means literally what it says and that only English cases 
should be considered authoritative by the Texas courts, nevertheless, a 
survey of the first few volumes of reported Texas cases shows that the 
Texas court turned principally to decisions of the U.S. Supreme Court, 
opinions of the courts of other states, and various doctrinal treatises, 
particularly those of Kent and Story.49  

 
      43.    REPUB. TEX. CONST. of 1836, art. IV, § 13, reprinted in 1 H.P.N. GAMMEL, THE LAWS OF 
TEXAS 1822–1897, at 1069, 1074 (Austin, Gammel Book Co. 1898). 
      44.    Act approved Jan. 20, 1840, 4th Cong., R.S., § 1, 1840 Repub. Tex. Laws 3, 3–4, reprinted 
in 2 GAMMEL, supra note 17, at 177. 
      45.    Id. § 2. 
      46.    McKnight, supra note 28, at 25 n.5. 
      47.    Id. 
      48.    Ford W. Hall, An Account of the Adoption of the Common Law by Texas, 28 TEX. L. REV. 
801, 809 (1950) (footnote omitted). 
      49.    Id. at 811.      
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As one scholar surmised, “[P]robably American authorities were more 

readily accessible than were British sources, but it seems to have been tacitly 
assumed by the members of the court that ‘the common law of England’ 
could be found by looking to American cases and treatises.”50 Whatever the 
reasons, early Texas jurisprudence demonstrates courts’ unwillingness to 
limit themselves to deciding cases based solely on the common law of 
England.  

For example, in an 1841 case, the Texas Supreme Court had to decide 
whether an appeal from a convicted criminal defendant was proper because 
the district attorney argued the Texas Supreme Court could take jurisdiction 
only by the common law writ of error in criminal cases.51 The court disagreed 
with the district attorney, pointing out that “the constitutional convention 
intended to adopt no more of the ‘forms and peculiar writs’ of the common 
law ‘than might be found necessary.’”52 As one scholar said, “Thus is seen 
an early animosity toward the technicalities of common-law procedure, a 
hostility which is a general characterization of the early period of Texas 
jurisprudence.”53 In another 1842 case, Whiting v. Turley, the Texas Supreme 
Court refused to follow the common law rule that the entrance of a nolle 
prosequi as to one of several defendants required the discontinuance of the 
suit and the commencement of a new action.54 In short, early Texas 
jurisprudence recognized the supremacy of English common law but also had 
no trouble tailoring it to fit the needs of Texas as the courts saw fit. 

B. Subsequent Texas Constitutions 

The 1840 Act of the Texas Congress, which adopted the common law 
of England, would prove to be important not only in the early years of the 
Republic of Texas but also to the present day. While the 1836 constitution 
explicitly called for the adoption of the common law of England by statute, 
subsequent versions of the Texas Constitution were silent on the subject. But 
the constitutions did continue with the law as it had been in effect, including 
the 1840 Act that adopted the common law. For example, the 1845 Texas 
Constitution provided that “[a]ll laws or parts of laws now in force in the 
republic of Texas, which are not repugnant to the constitution of the United 
States, the joint resolutions for annexing Texas to the United States,55 or to 
 
      50.    Id. 
      51.    Id.; Republic v. Smith, Dallam 407, 409–10 (Tex. 1841). 
      52.    Hall, supra note 48, at 811 (quoting Smith, Dallam at 410). 
       53.    Id. at 811–12. 
      54.    Id. at 812; Whiting v. Turley, Dallam 453 (Tex. 1842). 
      55.    The 1845 Texas Constitution, of course, was adopted right before Texas was annexed by 
the United States. Constitutions of Texas 1824–1876, TARLTON L. LIBR., https://tarlton. 
law.utexas.edu/constitutions/texas-1845-en/table-contents [https://perma.cc/87H7-28YS] (last 
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the provisions of this constitution,” would continue in effect until altered or 
repealed by the Legislature.56 The 1861 constitution and the current Texas 
Constitution—the 1876 constitution—contain similar provisions.57 Similar 
to the wording of the 1845 constitution, the 1876 constitution’s provision in 
this regard states that “[a]ll laws and parts of laws now in force in the State 
of Texas, which are not repugnant to the Constitution of the United States, or 
to this Constitution, shall continue and remain in force as laws of this State, 
until they expire by their own limitation or shall be amended or repealed by 
the Legislature.”58 

That provision is important because, presumably, it continued the 
applicability of the 1840 Act, which adopted the common law of England. At 
least one Texas court has indicated that it believed that the constitutional 
provision authorized the use of the common law of England as a rule of 
decision.59 Former Texas Attorney General Dan Morales also seemed to 
adopt this position in an opinion issued by his office.60 And at least one legal 
scholar has cited that constitutional provision for the proposition that “[t]he 

 
updated Feb. 10, 2022, 11:46 AM) (“Texas was able to take more care when drafting its first state 
constitution. Adopted just before annexation, the Constitution of 1845 set forth Texas law in a 
simple and straightforward manner.”). 
      56.    TEX. CONST. of 1845, art. XIII, § 3. 
      57.    See TEX. CONST. of 1861, art. XIII, § 3 (“All laws and parts of laws now in force in the 
State of Texas, which are not repugnant to the Constitution of the Confederate States of America, 
or the Constitution of this State, shall continue and remain in force as the laws of this State, until 
they expire by their own limitation, or shall be altered or repealed by the Legislature.”); TEX. 
CONST. of 1876, art. XVI, § 48. 
      58.    Id. 
      59.    See Miller v. Whittlesey, 562 S.W.2d 904, 905 (Tex. App.—Tyler), aff’d, 572 S.W.2d 665 
(Tex. 1978). In 1924, a dissenting justice on the Fort Worth Court of Civil Appeals also seemed to 
indicate that constitutional provision continued the statute adopted by the Texas Congress in 1840 
through its different iterations. Gowin v. Gowin, 264 S.W. 529, 541 (Tex. App.—Fort Worth 1924), 
aff’d, 292 S.W. 211 (Tex. [Comm’n Op.] 1927) (Conner, C.J., dissenting). Interestingly, Chief 
Justice Conner viewed the 1836 constitution’s admonition to adopt the common law by statute as 
“inferentially denying to the Congress the power to make it the rule of decision in other cases. So 
that, if we give to [the contemporaneous version of the 1840 statute] the legal effect of the act of 
1840, it is properly to be limited to criminal cases and as having no application to civil suits such as 
the one before us.” Id. This view, of course, has not taken hold. But it does raise the possibility that 
the original 1840 statute—and perhaps its subsequent iterations adopting the common law of 
England as the rule of decision—went beyond what the framers of the 1836 constitution wanted. 
Perhaps even more importantly, it raises the more intriguing argument that not just the 1840 Act, 
but also its current iteration found in Section 5.001 of the Texas Civil Practice and Remedies Code 
must be construed in light of the 1836 constitution. 
     60.   TEX. ATT’Y GEN. OP. No. DM-55 (1991) (“Even if service in two positions is incompatible 
under the common-law test, the common-law rule is inapplicable where a statute authorizes service 
in both positions, since the legislature has authority to change the common law by adopting a 
statute.” (first citing TEX. CONST. art. XVI, § 48; and then citing TEX. CIV. PRAC. & REM. CODE § 
5.001)). 
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Texas Constitution retained the power of common law development in the 
courts.”61 

It is not entirely clear why the drafters of the 1845 constitution chose to 
include this provision. Originally, the attendees of the 1845 Constitutional 
Convention adopted a resolution that required the Committee on General 
Provisions to examine a provision worded slightly differently.62 The General 
Provisions Committee later put forth the current iteration of the provision, 
which the Convention adopted, though it is unclear why the version 
ultimately adopted was worded differently.63 The 1876 constitution’s 
inclusion of an almost identically worded provision likely stemmed from the 
drafters’ reliance on the 1845 constitution as a guide.64 Whatever the reason, 
the current iteration of the Texas Constitution clearly intended to carry 
forward all previous laws, unless and until amended or repealed by the 
Legislature. Presumably, that also included the Act of 1840. 

C. Texas Courts’ Interpretations of the Common Law from 1845 Through 
the Present Day 

With Texas’s adherence to the common law firmly entrenched 
beginning in 1840—through statute, if not by constitutional blessing—Texas 
courts continued to shape how the common law was interpreted and applied 
in the state. But if there is one theme present in Texas jurisprudence from the 
nineteenth century through the present day, it is that Texas courts have 
continued to apply the “common law of England” in a flexible way rather 
than engaging in rote analysis that simply applied the common law of 
England’s principles in every case. 

As one scholar summarized, “Texas cases during the 1840’s and 50’s 
recognized explicitly that certain common-law rules were inapplicable when 
 
     61.  Beal, supra note 2, at 346 (first citing TEX. CONST. art. XVI, § 48; then citing TEX. CIV. 
PRAC. & REM. CODE § 5.001). 
      62.  WILLIAM F. WEEKS, DEBATES OF THE TEXAS CONVENTION 101 (Houston, J. W. Cruger 
1846). The provision originally proposed read as follows: 
 

All laws and parts of laws which are now in force in Texas, and which are not 
inconsistent with this Constitution, or the Constitution of the United States, shall 
continue in force until they may be repealed, altered or amended by the legislature; 
and no rights which are vested shall be divested, nor shall any rights or actions 
which have been divested by the Constitution and laws of the Republic of Texas, be 
revested, or in any way revived or reinstated by the Constitution, but the same shall 
remain and continue in the same situation as they would have done under the laws 
and Constitution of the Republic of Texas, before the adoption of this Constitution. 

 
Id. 
      63.    See id. at 275–79. 
      64.    See DEBATES IN THE TEXAS CONSTITUTIONAL CONVENTION OF 1875, at 42–45 (Seth 
Shepard McKay ed., 1930). 
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those rules originated under different social and economic conditions than 
those existing in Texas.”65 For example, in one case, the Texas Supreme 
Court rejected an English common law principle because it would “shock the 
moral sense of the civilization of the nineteenth century.”66  

In other cases, the Texas Supreme Court seemed to differentiate the use 
of the English common law as the rule of decision as opposed to other uses, 
like defining terms of art used in statutes. In one case, Foster v. J.W. 
Champlin & Co., the Texas Supreme Court recognized that statutory 
adoption of the common law of England did not change the terms of art used 
in statutes when those same terms were used prior to the adoption of the 
common law as the rule of decision.67 In that case, a question arose as to 
whether the appellant had properly obtained an appeal bond because it was 
not under seal.68 The applicable statute required that “any party taking an 
appeal shall, within twenty days after the term of the court at which the 
judgment or decree was rendered, enter into bond with two or more 
sureties[.]”69 As the court explained, the statute did not explicitly require that 
the bond be under seal. Rather, the appellees argued that the word “‘bond,’ 
as used therein, has a technical meaning, derived from the common law, 
which was the rule of decision in our courts at the time of the passage of this 
statute, and that a seal is essential to the validity of such instruments under 
that system of laws.”70 But prior to the adoption of the common law in 1840, 
the Texas Supreme Court construed the term “bond,“ as used in statutes, to 
be synonymous with “obligation” because “bond” was not a term used in the 
civil law.71 And because a seal was unknown in the civil law, it was not 
required to have a valid bond.72 In other words, the term “bond,” prior to 
1840, “had a defined meaning and construction, which excluded the idea that 
a seal was at all essential to the validity of such an instrument.”73 Therefore, 
bonds executed pursuant to statutes that existed prior to 1840 did not require 
a seal.74 But the court went further and held that if the introduction of the 

 
      65.    Hall, supra note 48, at 813–14. 
      66.    McMullen v. Hodge, 5 Tex. 34, 71 (1849). 
      67.    Foster v. J.W. Champlin & Co., 29 Tex. 22, 27–28 (1867). 
      68.    Id. at 26–27. The common law of England required bonds to be under seal. See Courand 
v. Vollmer, 31 Tex. 397, 400 (1868). 
      69.    Foster, 29 Tex. at 26 (quoting WILLIAMSON SIMPSON OLDHAM & GEORGE W. WHITE, A 
DIGEST OF THE GENERAL STATUTE LAWS OF THE STATE OF TEXAS 138 (Austin, J. Marshall & Co. 
1859)).  
      70.    Id. at 26–27. 
      71.    Id. at 27. 
      72.    Id.      
      73.    Id.      
      74.    Id. at 28 (“When the common law was introduced, the word ‘bond’ was not a term wholly 
unknown to the laws of this country; it was not imported with the common law; and we are not to 
look to that system for its definition. . . . It would be absurd to hold that bonds executed subsequently 
to the 20th of January, 1840, under statutes which existed previous to that time, would be void for 
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common law did not alter terms of art in statutes enacted prior to 1840, it also 
did not alter those same terms of art used in statutes enacted subsequent to 
1840. To hold otherwise would “make the signification of an important legal 
term to depend upon the date of the statute in which it was found, and would 
have a tendency to create confusion in the interpretation of our laws.”75  

Nevertheless, there seemed to remain a consensus that the common law 
rules generally prevailed unless explicitly abrogated. For example, in one 
1871 case, the Texas Supreme Court declared that, “[s]ince the introduction 
of the common law into this state, in the year 1840, our constitutions have 
been framed with reference to it, and they have been and must continue to be 
interpreted in the light of its principles and modes of procedure.”76  

Perhaps the most jarring shift in construing the common law in Texas 
came in 1913 when the Texas Supreme Court decided Grigsby v. Reib.77 In 
that case, the Texas Supreme Court held, for the first time, that “the common 
law of England,” as used in the 1840 statute and its subsequent iterations, 
means the common law of England as “declared by the courts of the different 
States of the United States.”78 That holding, of course, is not supported by 
the text of the statute or the provision of the 1836 constitutional provision 
from which it emanated. But in some ways, it makes sense. The 1840 statute 
limited the importation of English common law to the extent it was not 
inconsistent with existing Texas law—implicit in this was a recognition that 
the common law of England could not simply be superimposed upon Texas 
without any tailoring. And it would make some sense to tailor it even further 
by filtering the common law of England through the lens of other states’ 
jurisprudence. And as demonstrated above, Texas courts before then always 
recognized that the adoption of the common law of England was not absolute. 
The Texas Supreme Court’s adoption of this rule might also have been 
practical; as one scholar notes, “During the latter part of the 18th century and 
the first part of the 19th century, the courts of other states had asserted the 

 
want of a seal, when, if the same character of bonds had been executed previous to said day, they 
would have been valid without it. The introduction of this new system of jurisprudence (the common 
law) could not operate as an amendment of the statutes then in force, so as to require the senseless 
addition of a seal or scroll to make that contract good which was already valid by the law of the 
land.”).      
      75.    Id. 
      76.    Ex parte King, 35 Tex. 657, 664 (1871). The court in King explicitly looked to the law as 
developed in England up to the time of the adoption of the common law in Texas in 1840 as 
authoritative. See id. at 666 (“The rules adopted by the superior courts of England in reference to 
these summary convictions were a part of the common law when it was introduced into this State; 
and we conclude that when the Constitution of the State clothed the district judge with the power 
summarily to deprive an officer of an office to which he had been elected by the people, it was 
intended that in the exercise of that power the judge should proceed in obedience to the rules of the 
common law.”). 
      77.    Grigsby v. Reib, 153 S.W. 1124 (Tex. 1913).      
      78.    Id. at 1125.      
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power to decide whether or not particular English decisions were to be 
followed.”79 This, of course, “meant necessarily that each state developed a 
law different in many respects from that of England, and consequently 
conflicts in authority on various points developed among the several 
states.”80 The Texas Supreme Court then had the ability to look at different 
approaches to take to the common law.81 “Sometimes the court would follow 
the ‘generally recognized and settled rule’; in other instances it would adopt 
the one ‘better calculated to accomplish the ends of justice,’ or the rule more 
in harmony with previous Texas decisions in analogous cases.”82 By 
explicitly holding that the “common law of England” meant as it was 
interpreted by the various states, the Texas Supreme Court could more easily 
justify following the approach that best fit its needs. 

Whatever the propriety of the court’s decision in Grigsby, its holding 
has been influential; that part of the holding has been cited repeatedly to 
support looking towards how the common law has been interpreted by courts 
in other states, particularly, early on, in the lower courts.83 And not only did 

 
      79.    Hall, supra note 48, at 814.  
      80.    Id.       
      81.    Id. (“The Texas Supreme Court, which had been directed to look to the common law of 
England, thus found many instances in which it could choose from two or more established views.”).      
      82.    Id. at 814–15. 
      83.    See, e.g., RWI Constr., Inc. v. Comerica Bank, 583 S.W.3d 269, 276 n.5 (Tex. App.—
Dallas 2019, no pet.); Thoroughbred Horsemen’s Ass’n of Tex. v. Dyer, 905 S.W.2d 752, 754 (Tex. 
App.—Houston [14th Dist.] 1995, no pet.) (“[T]he ‘common law of England’ was ‘that which was 
declared by the courts of the different states of the United States,’ rather than the common law in 
force in England in 1840 (when the original statute was enacted). Thus, where not otherwise 
provided by the Constitution or laws of Texas, the common law of the various states remains in 
effect here.” (citations omitted) (first citing Grigsby, 153 S.W. at 1125 and then citing Great S. Life 
Ins. Co. v. Austin, 243 S.W. 778, 780 (Tex. 1922))); Moreno v. Sterling Drug, Inc., 787 S.W.2d 
348, 365 (Tex. 1990) (Doggett, J., dissenting); Oglesby v. Silcott, 709 S.W.2d 45, 47 (Tex. App.—
Tyler 1986), rev’d, 721 S.W.2d 290 (Tex. 1986); Davis v. Davis, 521 S.W.2d 603, 608 (Tex. 1975) 
(“This Court has not regarded the legislative adoption of the common law as instilling all of the 
prior rules of English courts with statutory authority. It held that we would look to the declaration 
of the courts of the several states to determine the body of common law in 1840, and that this should 
be effectuated only so far as not inconsistent with the conditions and circumstances of the people of 
this state. This Court has often rejected earlier rules of common law, including those in force in 
1840.” (citations omitted) (first citing Grigsby, 153 S.W. 1124; then citing Diversion Lake Club v. 
Heath, 86 S.W.2d 441 (Tex. 1935); then citing Roberts v. Short, 1 Tex. 373 (1846); then citing Mud 
Creek Irrigation, Agr. & Mfg. Co. v. Vivian, 11 S.W. 1078 (Tex. 1889); then citing Dickson v. 
Strickland, 265 S.W. 1012 (Tex. 1924); and then citing Billings v. Atkinson, 489 S.W.2d 858 (Tex. 
1973))). Felsenthal v. McMillan, 493 S.W.2d 729, 729 (Tex. 1973); S. Pac Co. v. Porter, 331 S.W.2d 
42, 45 (Tex. 1960) (“[A]lthough Texas was an independent republic in 1840, the Act of the Congress 
of that year was not construed as referring to the common law as applied in England in 1840, but 
rather to the English common law as declared by the courts of the various states of the United 
States.”); Norris v. Stoneham, 46 S.W.2d 363, 364 (Tex. App.—Eastland 1932, no writ); Fox v. 
Kroeger, 35 S.W.2d 679, 680 (Tex. 1931) (“[T]he Texas statute adopting the common law of 
England means that we adopted same as declared by the courts of the several states and not the 
common law in force in England in 1840.” (citing Grigsby, 153 S.W. 1124)); Norvell-Wilder 
Hardware Co. v. McCamey, 290 S.W. 772, 773 (Tex. App.—Eastland 1926, writ dism’d) (“It is true 
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the Grigsby court declare the “common law of England” was actually the 
common law of England as interpreted by the various American states, but it 
also provided the theoretical backdrop to this view by stating what had 
already been suggested: “The effect of the act of 1840 . . . was not to 
introduce and put into effect the body of the common law, but to make 
effective the provisions of the common law, so far as they are not inconsistent 
with the conditions and circumstances of our people.”84 In other words, the 
statutory adoption of the common law of England did not just enact that body 
of law as the rule of decision but also made it the background of that law, the 
legal backdrop of Texas. Texas courts had the authority to develop the 
English common law just as English courts did, for it was then as much our 
history as theirs. 

 
that under the common law of England, as it existed in 1840, in a sale from a dealer or merchant to 
his customer that the rule designated by the term ‘caveat emptor’ was applied, and that no warranty 
was implied as to soundness, fitness, or suitability. However, in this state the common law which is 
in force is the common law declared by the courts of the several states and the not the common law 
enforced in England in 1840.” (citing Grigsby, 153 S.W. 1124; then citing Great S. Life Ins. Co., 
243 S.W. 778; and then citing Sw. Graphite Co. v. Burnet Nat’l Bank, 255 S.W. 676 (Tex. App.—
Austin 1923, no writ))); Dickson v. Strickland, 265 S.W. 1012, 1023 (Tex. 1924) (“It is, however, 
not so much the common law as it may have existed in England, which was adopted by the act of 
1840, as it is the common law of England as understood and declared by the different courts of the 
United States, to which we look in determining a question of first impression in this state.” (citing 
Grigsby, 153 S.W. 1124)); Sw. Graphite Co., 255 S.W. at 678 (“The common law is rather an 
intangible something as viewed by our courts; that is, they hold that it is the declaration of the courts 
of the different states of the United States, regardless of whether it be in conflict with what has 
generally been adopted as the common law of England. Our Supreme Court has in such cases 
adopted the rule to choose which line of conflicting cases it thinks to be the law, and has in this case 
adopted that line of authorities which sanction the procedure herein.” (first citing Allen v. Traylor, 
174 S.W. 923 (Tex. App.—San Antonio 1915, no writ); and then citing Grigsby, 153 S.W. 1124)); 
Great S. Life Ins. Co., 243 S.W. at 780 (citing various federal and state cases for their interpretations 
of a common law rule); Perry v. Smith, 231 S.W. 340, 343 (Tex. Comm’n App. 1921) (“If we 
examine the decision of other states, we find that the authorities are not in accord in holding that the 
right of re-entry after condition subsequent broken is not assignable.”); Ingram v. Fred, 210 S.W. 
298, 300 (Tex. App.—1918, writ ref’d) (“The decisions of the English courts are not conclusive 
proof of what the common law of England really is, although they are entitled to great weight. And 
the decisions of the different states of the Union, which, like our own, have adopted the common 
law of England, may be looked to determine all such questions.” (first citing Grigsby, 153 S.W. 
1124); and then citing Palacios v. Corbett, 172 S.W. 777 (Tex. App.—San Antonio 1915, writ 
ref’d))); Palacios, 172 S.W. at 781 (“There being no constitutional provision relating to the right of 
inspection, our inquiry must be directed to the proposition whether the common law of England, as 
it obtains in this state, authorizes the giving to appellees of the right of inspection . . . . The common 
law of England referred to in article 5492 is that which was declared by the courts of the different 
states of the United States. We find that, in the decisions of other states, the right of the corporator 
to inspect the records and books of the public or municipal corporation, of which he is a constituent 
member, has been uniformly recognized, but that there is no uniformity in the holdings with regard 
to the facts or circumstances which must be shown before a court will be justified in awarding the 
writ of mandamus commanding the custodians of the books and records to permit such inspection.” 
(citation omitted) (citing Grigsby, 153 S.W. 1124)). 
       84.    153 S.W. at 1125.      
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With this principle enacted, Texas courts embarked on a golden era of 
common law adjudication through the twentieth century, developing a strong 
body of common law unique to Texas and drawing on interpretations of 
common law principles from other states. Arguably, Texas common law 
became even more prominent after the United States Supreme Court decided 
Erie Railroad Co. v. Tompkins, which declined the notion of federal common 
law.85 And while the importance of Grigsby’s holding declined toward the 
end of the twentieth century and into the twenty-first century as statutes 
became more prominent,86 nearly a century‘s worth of Texas common law 
development can be traced back to that decision. 

But then an interesting trend developed: Texas courts and judges began 
citing Section 5.001 of the Texas Civil Practice and Remedies Code—where 
the Act of 1840 adopting the common law of England is currently codified—
and even Article IV, Section 13 of the 1836 Texas Constitution for the 
authority to look at English common law, not as interpreted by the various 
American states but as it was imported from England in 1840. For example, 
in a 2015 case, the Fifth Court of Appeals cited Article IV, Section 13 of the 
1836 Texas Constitution, along with an 1813 English case, for the 
proposition that a common law rule had “been in effect and in continuous 
operation since the founding of the Republic.”87 In 2019, the Fifth Court of 
Appeals cited Section 5.001 of the Civil Practice and Remedies Code 
following the statement that the U.S. Supreme Court’s decisions concerning 
a limitation on injunctions “are rooted in the understanding of judicial 
remedies devised by English courts,” and noting that, by statute, Texas 
adopted English common law as the rule of decision in Texas courts.88 In a 
2020 Third Court of Appeals case about the ability of a university to revoke 
a degree, the concurrence cited to Section 5.001 when discussing how 
English universities had the inherent power to revoke degrees since at least 
1723.89 In a 2023 Texas Supreme Court case, the dissenting opinion 
discussed why the court should rely on Bentley’s Case, a 1723 English case, 
and cited both Section 5.001 and Article IV, Section 13 of the 1836 Texas 
 
      85.    Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938) (“Except in matters governed by the 
Federal Constitution or by acts of Congress, the law to be applied in any case is the law of the state. 
And whether the law of the state shall be declared by its Legislature in a statute or by its highest 
court in a decision is not a matter of federal concern. There is no federal general common law. 
Congress has no power to declare substantive rules of common law applicable in a state whether 
they be local in their nature or “general,” be they commercial law or a part of the law of torts. And 
no clause in the Constitution purports to confer such a power upon the federal courts.”). 
      86.    See discussion infra Part IV. 
      87.    Fulgham v. Allied Prop. and Casualty Ins. Co., No. 05-14-00189-CV, 2015 WL 3413525, 
at *2 (Tex. App.—Dallas 2015, no pet.) (mem. op.). 
      88.    RWI Constr., Inc. v. Comerica Bank, 583 S.W.3d 269, 276 (Tex. App.—Dallas 2019, no 
pet.) (citing Grupo Mexicano De Desarrollo v. All. Bond Fund, 527 U.S. 308 (1999). 
      89.    Trauth v. K.E., 613 S.W.3d 222, 241 (Tex. App.—Austin 2020), rev’d, 672 S.W.3d 304 
(Tex. 2023) (Kelly, J., concurring). 
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Constitution.90 In a 2023 case, the Ninth Court of Appeals relied heavily on 
English common law and Blackstone’s commentaries to determine what rule 
should be applied.91 And in 2025, the Texas Supreme Court construed the 
term “writ of mandamus” in a statute to reflect the meaning a writ of 
mandamus had under English common law.92  

It is perhaps too early to know whether this trend will continue, but it 
seems to reflect a move by Texas courts away from the Grigsby court’s 
holding that the common law adopted by Texas is the common law as 
 
      90.    Hartzell v. S.O., 672 S.W.3d 304, 328–29, 329 n.7 (Tex. 2023) (Blacklock, J., dissenting) 
(“An additional reason to consult Bentley’s Case is that it is part of the ‘common law of England,’ 
which was adopted into Texas law as soon as our state achieved independence from Mexico and 
remains part of our state’s law today.”). 
      91.    Fogal v. Fogal, 671 S.W.3d 753, 758–59 (Tex. App.—Beaumont 2023, no pet.). The Fogal 
court’s reliance on the actual common law of England and its commentaries was extensive, and is 
worth reading it in full to understand the extent of the court’s reliance: 
 

Texas looks to the English common law when it “is not inconsistent with the 
constitution or laws of this state.” Under English common law, the sale of one joint 
tenant’s interest in a property held by joint tenants cuts off the survivorship rights 
that the surviving joint tenant would have otherwise enjoyed had the property not 
been sold.  

 
   At English common law, creating and continuing a joint tenancy requires four 
coexisting unities—“the unity of interest, the unit of title, the unity of time, and the 
unity of possession.” Under the common law, when a party disposed of their interest 
in property held in a joint tenancy, disposal by one of the joint tenants destroyed the 
unity of title, which destroyed the joint tenancy. As to the effect of a conveyance on 
the requirements of unity, Blackstone in his COMMENTARIES ON THE LAWS OF 
ENGLAND stated: 

 
   The jointure may be destroyed, by destroying the unity of title. As if one joint-
tenant alien[at]es and conveys his estate to a third person: here the joint-tenancy is 
severed, and turned into tenancy in common; for the grantee and the remaining joint-
tenant hold by different titles (one derived from the original, the other from the 
subsequent grantor)[.] 
 
   A short time later, Blackstone explained what happens to the survivorship rights 
that would have otherwise existed had the joint tenancy continued and the required 
coexisting unities not been destroyed. As Blackstone put it: “And, whenever or by 
whatever means the jointure ceases or is severed, the right of survivorship or jus 
accrescendi the same instant ceases with it.” 
 
   To the extent the law in Texas on joint tenancies is developed, our law is not 
inconsistent with the English common law. 

 
Id. (footnotes omitted) (quoting 2 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF 
ENGLAND 185 (Oxford, Clarendon Press 1768). The last sentence from the opinion quoted above 
also raises an interesting question: should Texas common law be read not to be in derogation of 
English common law in the same way statutes are not to be construed as being in derogation of the 
common law unless explicitly so? Texas courts have not squarely addressed this question. 
      92.    Paxton v. Am. Oversight, 716 S.W.3d 535, 540 (Tex. 2025).  
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interpreted by the various states. Indeed, one commentator has criticized the 
Fogal court’s reliance on English case law and Blackstone’s commentaries 
as cutting against the Grigsby court’s approach.93 Whether the trend 
continues may depend on how and why courts now look to Section 5.001 and 
the 1836 Texas Constitution, as discussed below. 

III. THE THEORETICAL BACKDROP TO APPLYING THE COMMON LAW 

Federal courts and most jurisdictions in the United States, including 
Texas, have largely adopted a textualist approach to statutory interpretation.94 
Simply put, textualists try to read and apply statutes the way the enacting 
legislature intended and believe the best indication of that intent is the text 
itself.95 Knowing this is important because in Texas, as in most other 
jurisdictions, statutes have largely displaced the common law as sources of 
legal authority.96 The common law, then, is seemingly up against two 
obstacles: (1) there are simply many more statutes now than there used to be, 
meaning there is a statute that often controls the legal analysis in a given 
dispute, when the common law perhaps used to supply the source of authority 
for resolving the dispute; and (2) the common law is an atextual tool which 
textualists are therefore disinclined to use in resolving legal disputes.97 After 
all, “Whereas the common law is plastic and unfixed, capable of refinement 
from case to case, statutory law—at least according to textualist interpretive 
theory—is precise and stable.”98 

However, despite these seemingly insurmountable obstacles, the 
common law remains relevant in legal analysis. For example, the common 
law is relevant to at least two traditional rules of statutory construction:  
 

(1) that statutes should not be construed to alter the common law 
unless there is a clear indication of congressional intent to make the 

 
      93.    See Steiner, supra note 28, at 51 (“The Grigsby decision suggests that Texas courts should 
look first to American precedent to determine ‘English common law.’ And it would make more 
sense to look at American treatises such as Kent’s Commentaries on American Law rather than 
Blackstone’s Commentaries.” (footnote omitted) (citing Grigsby v. Reib, 153 S.W. 1124, 1125 
(Tex. 1913))). 
      94.    Daniel J. Olds, Ordinary Meaning, Context, and Textualism in Texas Statutory 
Interpretation, 52 TEX. TECH L. REV. 485, 490 (2020). 
      95.    See id. at 489–90. 
      96.    See Ojo v. Farmers Grp., Inc., 356 S.W.3d 421, 444 (Tex. 2011) (Willett, J., concurring) 
(“The lion’s share of modern-day appellate judging is ‘legisprudence’—interpreting statutes. Day 
by day, the universe of free-form, common-law judging shrinks, meaning the bulk of this Court’s 
time is spent deciding what the Legislature’s words mean.”). 
      97.    See Krishnakumar, supra note 10, at 610 (noting the common law is a “decidedly atextual 
interpretive tool” and that it “embodies so many of the characteristics that modern textualism rejects: 
it is esoteric, arcane, and impenetrable to nonlawyers; it gives free reign to judicial discretion and 
policymaking; and it is changeable rather than definite.”). 
      98.    Id.  
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relevant change; and (2) that when a statute employs words or 
concepts that have a well-settled common law meaning, it should 
be construed to incorporate that common law meaning.99       

 
But the ways in which it should be employed are subject to much 

debate.100 In some ways, “[c]ontemporary debate in statutory interpretation 
offers a choice between either continuity with the common law tradition (and 
thus, creative statutory interpretation) or formalist interpretation that breaks 
with that heritage.”101 

Thus, for example, some state court judges view themselves as the 
“‘keeper[] of the common law,’”102 whereas other, more textualist judges 
liken the common law to “a ‘drunken, toothless ancient relative’ who has 
overstayed his welcome.”103 The latter textualist view stems partly from 
textualists’ general reluctance to rely on any extra-textual authority to 
interpret a statute. Relatedly, there is a concern that relying too heavily on 
the free-form common law, which is often unclear and evolving, could easily 
lead one down the path of judicial policymaking, something textualists 
stridently seek to avoid.104  

But even textualists do not completely ignore the common law. The 
common law is incorporated in some canons of statutory construction, 
including those mentioned above. And textualists often employ the common 
law as a backdrop to statutory text in various ways.105 In short, while relying 
on the common law is, in many ways, contrary to textualist statutory 
interpretation methodology, textualists do not completely ignore it. But the 
ways in which judges should employ the common law today in a world of 
statutes remains an ongoing debate. 

 
      99.    Id. at 615.      
    100.    See Jeffrey A. Pojanowski, Reading Statutes in the Common Law Tradition, 101 VA. L. 
REV. 1357, 1358 (2015) (“There is wide agreement in American law and scholarship about the role 
the common law tradition plays in statutory interpretation. Jurists and scholars of various stripes 
concur that the common law points away from formalist interpretive approaches like textualism and 
toward a more creative, independent role for courts. They simply differ over whether the common 
law tradition is worth preserving.”).      
    101.    Id. at 1359.      
    102.    Id. at 1358 (alteration in original) (quoting Judith S. Kaye, State Courts at the Dawn of a 
New Century: Common Law Courts Reading Statutes and Constitutions, 70 N.Y.U. L. REV. 1, 6 
(1995)). 
    103.    Id. at 1359 (quoting Robert P. Young, Jr., A Judicial Traditionalist Confronts the Common 
Law, 8 TEX. REV. L. & POL. 299, 302 (2004)). 
    104.    See, e.g., Young, supra note 103, at 302 (“I too acknowledge that this modern conception 
of the common law that authorizes jurists to discover, create, or modify common-law rules—or 
policy—is entirely inconsistent with normative constitutional policies and principles, according to 
which prerogatives of policymaking are given to other branches of government.”). 
    105.    See generally Krishnakumar, supra note 10.           
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IV. TEXAS COURTS’ USE OF THE COMMON LAW TODAY 

A.  Principles of Using Common Law in Texas 

It is perhaps obvious that the common law still exists as its own source 
of authority. Many causes of action are still based on the common law.106 
And the Texas Supreme Court has not hesitated to make clear that common 
law rules and causes of action and statutory rules and causes of action can 
coexist.107 But as outlined in the previous section, the rise of statutes across 
the United States, including Texas, has often displaced traditional common 
law rules and causes of action. But the common law is still relevant in the 
ways it relates to statutory law. In addition to Texas courts continuing to 
recognize common law rules and causes of action in the absence of 
legislation, the common law is typically relevant in three other ways: (1) in 
determining whether a statute is in derogation of the common law, (2) as a 
source of independent authority when interpreting words in a statute, and (3) 
in use as a guidepost or gap-filler. 

1. Statutes in Derogation of the Common Law 

“Texas follows the rule that statutes in derogation of the common law 
are not to be strictly construed.”108 In other words, Texas has abrogated the 
traditional common law rule that statutes in derogation of the common law 
are to be strictly construed.109 “Nevertheless, it is recognized that if a statute 
creates a liability unknown to the common law, or deprives a person of a 
common law right, the statute will be strictly construed in the sense that it 
will not be extended beyond its plain meaning or applied to cases not clearly 
within its purview.”110 The court noted, “That is, the legislature is certainly 
free to modify or abrogate common-law rules via statutes, but we are to 
 
    106.    See Elephant Ins. Co., v. Kenyon, 644 S.W.3d 137, 144–45 (Tex. 2022) (outlining 
elements of common law negligence); W. Loop Hosp., LLC v. Houston Galleria Lodging Assocs., 
LLC, 649 S.W.3d 461, 484 (Tex. App.—Houston [1st Dist.] 2022, pet. denied) (outlining elements 
of common law fraud). 
    107.    See, e.g., Cameron Int’l Corp. v. Martinez, 662 S.W.3d 373, 378 (Tex. 2022) (“In short, 
the common-law principles that govern vicarious liability differ from the statutory definitions and 
framework that govern workers’ compensation claims.” (citing Waste Mgmt. of Tex., Inc. v. 
Stevenson, 622 S.W.3d 273, 281 (Tex. 2021))).       
    108.    Smith v. Sewell, 858 S.W.2d 350, 354 (Tex. 1993).  
    109.    In re A.S.L., 923 S.W.2d 814, 816 (Tex. App.—Amarillo 1996, no pet.) (“We agree with 
the court’s conclusion that the common law rule of ‘statutes in derogation of the common law [must] 
be strictly construed’ has been abrogated in this state, and that the legislature directs that such 
statutes should be liberally interpreted to achieve their purpose and promote justice.” (alteration in 
original) (quoting Manuel v. Spector, 712 S.W.2d 219 (Tex. App.—San Antonio 1986, no writ))); 
see also TEX. GOV’T CODE § 312.006(b) (“The common law rule requiring strict construction of 
statutes in derogation of the common law does not apply to the Revised Statutes.”).      
    110.    Sewell, 858 S.W.2d at 354 (first citing Dutcher v. Owens, 647 S.W.2d 948, 951 (Tex. 
1983); and then citing Satterfield v. Satterfield, 448 S.W.2d 456, 459 (Tex. 1969)). 
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construe a statute as doing so ‘only when that was what the [l]egislature 
clearly intended.’”111  

Questions of whether the Legislature has abrogated the common law 
often come into play when the Legislature has enacted a comprehensive 
statutory scheme that does not explicitly abrogate the common law. Thus, 
whether a statute departs from the common law may inform how strictly 
courts read the statute. One Texas Supreme Court decision largely informs 
the modern landscape in this regard. In 2010, the Texas Supreme Court 
decided Waffle House, Inc. v. Williams.112 In that case, the court had to decide 
whether a plaintiff could recover negligence damages against her employer 
for harassment covered by the Texas Commission on Human Rights Act 
(TCHRA).113 The court held that “the Legislature’s comprehensive remedial 
scheme” preempted similar common law remedies.114 Permitting the plaintiff 
in that case to recover on her common law tort claim “would collide with the 
elaborately crafted statutory scheme, a scheme that . . . incorporates a 
legislative attempt to balance various interests and concerns of employees 
and employers.”115 The court noted that the differences between the common 
law negligence claim and a claim under the TCHRA were manifold: a 
TCHRA action required the exhaustion of administrative remedies, unlike a 
common law tort claim. While both claims had two-year statutes of 
limitations, a TCHRA complainant first had to bring an administrative 
complaint within 180 days, and the statute of limitations ran from the date 
the administrative complaint was filed; the substantive elements were 
different; the applicable affirmative defenses were different; and the 
remedies were different.116 The common law claim must be preempted, 
according to the court, because if the plaintiff’s common law claim “is 
allowed to coexist with the statutory claim, the panoply of special rules 
applicable to TCHRA claims could be circumvented.”117 

There is no disagreement that the Legislature can abrogate common law 
rules and causes of action; the key question is often when those common law 
principles are abrogated if the Legislature has not explicitly said so.  

 
    111.    Baylor Scott & White v. Peyton, 549 S.W.3d 242, 252 (Tex. App.—Fort Worth 2018, no 
pet.) (alteration in original) (quoting Abutahoun v. Dow Chem. Co., 463 S.W.3d 42, 51 (Tex. 
2015)). 
    112.    Waffle House, Inc. v. Williams, 313 S.W.3d 796 (Tex. 2010). 
    113.    Id. at 798–99. 
    114.    Id. at 799. 
    115.    Id. at 804 (footnote omitted). 
    116.    Id. at 804–07. 
    117.    Id. at 807.      
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2. The Common Law as Informing the Meaning of Statutory Text 

It is a well-established maxim of statutory interpretation that courts give 
words in a statute their common, ordinary meaning if the statute itself does 
not supply a definition.118 What sources courts look to in order to discover 
those common, ordinary meanings is subject to more debate, including in 
Texas.119 Dictionaries, for example, are often cited for supplying definitions 
for statutorily undefined words.120 But Texas courts may also look to the 
common law to supply an undefined term’s ordinary meaning. Recently, the 
Texas Supreme Court applied the common law meaning of the term “writ of 
mandamus” when it appeared in a statute.121 In that case, the Texas Supreme 
Court had to decide whether a district court could issue a writ of mandamus 
against the governor and attorney general pursuant to the Texas Public 
Information Act.122 The pertinent statutory language authorized requestors of 
public information to “file suit for a writ of mandamus compelling a 
governmental body to make information available.”123 The court held that “a 
common-law term like ‘writ of mandamus,’ when transplanted into the 
statutory law, ‘brings the old soil with it.’”124 The court believed that the 
Legislature’s decision to use the term “writ of mandamus” “was deliberate” 
and “naturally incorporates Texas law’s pre-existing limitations on 
mandamus relief[.]”125 As a result, the court looked at the common law 
background of that term—tracing back to England and through Texas 
jurisprudence—to determine the ultimate question of what that term meant 
in the statute.126 

The court in American Oversight was fairly explicit about its reliance 
on the common law to determine the meaning of an ambiguous statutory 
term, but that maneuver was not unprecedented. Sometimes in the past, Texas 
courts have looked to the common law to define an undefined statutory term 
in a more subtle way.127 For example, the Texas Supreme Court has said that 
 
    118.    TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011) (“Undefined 
terms in a statute are typically given their ordinary meaning, but if a different or more precise 
definition is apparent from the term’s use in the context of the statute, we apply that meaning.” 
(citing In re Hall, 286 S.W.3d 925, 928–29 (Tex. 2009))).      
    119.    See Olds, supra note 94, at 492–98.       
    120.    See id. at 494; Morath v. Lampasas Ind. Sch. Dist., 686 S.W.3d 725, 735 (Tex. 2024) (“To 
ascertain the meaning of an undefined term . . . we generally consult dictionaries for the term’s 
commonly understood meaning.” (citing Tex. State Bd. of Exam’rs of Marriage & Fam. Therapists 
v. Tex. Med. Ass’n, 511 S.W.3d 28, 35 (Tex. 2017))). 
    121.    Paxton v. Am. Oversight, 716 S.W.3d 535, 540 (Tex. 2025). 
    122.    Id. at 537. 
    123.    Id. at 540 (quoting TEX. GOV’T CODE § 552.321(a)). 
    124.    Id. (quoting Hall v. Hall, 584 U.S. 59, 73 (2018)). 
    125.    Id.      
    126.    See id. at 540–41. 
    127.    Sometimes, the statute references a common law rule. See Energen Res. Corp. v. Wallace, 
642 S.W.3d 502, 510 (Tex. 2022) (“The statute defines a ‘claim’ using the essential common-law 
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it may look to its “own prior constructions of the word in other contexts” in 
order to determine its ordinary meaning.128 While the “common law,” as used 
in that sense, is not the old English common law the court employed in 
American Oversight, it is still the common law as interpreted by the Texas 
Supreme Court. And as some scholars have recognized, even courts resorting 
to other tools to determine ordinary meaning, such as dictionaries, can still 
be considered as reliance on the common law to determine statutory meaning 
if those tools embody or rely on the common law meaning.129 

3. The Common Law as Gap-Filler or Guidepost 

Texas courts also employ the common law as a statutory gap-filler or 
guidepost to interpreting statutes. Using the common law as a gap-filler is the 
embodiment of two well-established maxims: the common law controls in 
the absence of legislation;130 and Texas courts construe statutory language 
against the backdrop of the common law and assume that the Legislature is 
familiar with the common law’s various principles when writing 
legislation.131  

Texas courts’ use of the common law in this manner is a recognition 
that the Legislature does not pass legislation in a vacuum; statutes overlay a 
rich, complicated body of common law. And not only do the common law’s 
principles and rules apply when no statute is on point but also even statutes 
that are on point are read as embodying principles of the common law unless 
explicitly stated otherwise. In Owens & Minor, Inc. v. Ansell Healthcare 
Products, Inc., the Texas Supreme Court looked at whether Section 82.002 
of the Texas Civil Practice and Remedies Code, which entitled an innocent 
seller to seek indemnity for litigation costs from the manufacturer of a 
product alleged to be defective, required a manufacturer to indemnify for 
only the portion of the distributor’s defense concerning the alleged sale of 
that specific manufacturer’s product or whether the statute required the 
manufacturer to indemnify and defend the distributor against all claims and 
 
elements of negligence, causation, and damages: a ‘claim for damages caused by negligence.’” 
(quoting TEX. CIV. PRAC. & REM. CODE § 95.001(1))). 
    128.    Jaster v. Comet II Const., Inc., 438 S.W.3d 556, 563 (Tex. 2014) (“To determine its 
common, ordinary meaning, we look to a wide variety of sources, including dictionary definitions, 
treatises and commentaries, our own prior constructions of the word in other contexts, the use and 
definitions of the word in other statutes and ordinances, and the use of the words in our rules of 
evidence and procedure.”). 
    129.    See Krishnakumar, supra note 10, at 622. 
    130.    See Sw. Bell Tel., L.P. v. Emmett, 459 S.W.3d 578, 583–84 (Tex. 2015).      
    131.    Marino v. Lenoir, 526 S.W.3d 403, 409 (Tex. 2017) (“Further, we construe statutory 
language against the backdrop of common law, assuming the Legislature is familiar with common-
law traditions and principles.” (first citing Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433, 
443 (Tex. 2009); and then citing McBride v. Clayton, 140 Tex. 71, 166 S.W.2d 125, 128 (Tex. 
1942))); see also Taylor v. Tolbert, 644 S.W.3d 637, 650 (Tex. 2022) (“[W]e follow an ‘opt-out’ 
approach that incorporates common-law principles absent the Legislature’s clear repudiation.”).      
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then seek contribution from the remaining manufacturers.132 In that case, the 
court made clear that the Legislature had departed from the common law rule 
when it enacted Section 82.002.133 While at common law a seller was not 
entitled to indemnification from a manufacturer unless and until there was a 
judicial finding of negligence on the part of the manufacturer, the Legislature 
“supplemented” the common law by enacting the statute, which allowed an 
innocent seller to seek indemnification from the manufacturer of an allegedly 
defective product.134 The manufacturer, in other words, was liable to the 
seller pursuant to the statute regardless of how the injury action was 
resolved.135 At the same time, the court noted that “[a]t common law, the 
manufacturer was required to indemnify the seller only for claims involving 
defects in its own products.”136 The court noted that the rationale for the 
common law concept of indemnification “is that a party exposed to liability 
solely due to the wrongful act of another should be permitted to recover from 
the wrongdoer.”137 Thus, the court concluded, “[i]n the absence of language 
indicating that the Legislature intended for one manufacturer to hold an 
innocent seller harmless for losses caused by products made by another 
manufacturer, we decline to assign such broad liability.”138 

The Texas Supreme Court has also used common law principles to 
guide statutory analysis. In another case, the court looked at whether a 
resident physician could move to dismiss a malpractice suit on the grounds 
she was an employee of a governmental unit pursuant to Section 101.106(f) 
of the Texas Civil Practice and Remedies Code.139 Noting that courts are to 
construe statutory language against the backdrop of the common law, the 
court looked to an earlier Texas Supreme Court case that explained that 
looking to control the details of an employee’s work is a longstanding 
common law basis for establishing an employer–employee relationship and 
for distinguishing an employee from an independent contractor.140 Based on 
that common law principle, and noting that Section 101.106(f) expressly 
distinguishes between an employee and an independent contractor, the court 
concluded that the analysis depended on which entity controlled the resident 

 
    132.    Owens & Minor, Inc. v. Ansell Healthcare Prods., Inc., 251 S.W.3d 481, 482 (Tex. 2008). 
    133.    Id. at 483–84. 
    134.    Id. 
    135.    Id. at 484. 
    136.    Id. at 486 (citing RESTATEMENT (THIRD) OF TORTS: APPORTIONMENT OF LIABILITY § 22 
cmt. c, illus. 1 (AM. L. INST. 2000)). 
    137.    Id. (“In other words, the theory is that ‘[e]veryone is deemed responsible for the 
consequences of his or her own acts.’” (alteration in original) (quoting Muldowney v. Weatherking 
Prods., Inc., 509 A.2d 441, 443 (R.I. 1986))). 
    138.    Id. (citing C & H Nationwide, Inc. v. Thompson, 903 S.W.2d 315, 322 n.5 (Tex. 1994)). 
    139.    Marino v. Lenoir, 526 S.W.3d 403, 404–05 (Tex. 2017). 
    140.    Id. at 409.      
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in order to determine whether or not she was an employee for purposes of the 
statute.141 

In short, Texas courts have used the common law both to fill in statutory 
gaps and to help provide an analytical framework in interpreting statutory 
text. 

B. Where the Common Law Stands in Texas Today 

As demonstrated in the previous section, the common law is still 
relevant in Texas. But two other things are also true. First, the role of the 
common law as an independent source of authority is increasingly shrinking. 
As more comprehensive statutory schemes are enacted, litigants’ ability to 
bring suits based on common law actions continues to decrease. There is 
almost always a statute that is relevant that will take precedence over the 
common law cause of action or rule. Second, the ways in which the common 
law is still used, as outlined in the previous section, indicate Texas courts’ 
reluctance to expand the common law; rather, the focus today is what role 
common law principles that have not been superseded by statute should 
continue to play. As discussed in Part III, the common law is, in many ways, 
anti-textualist. Rather than constraining judges’ analysis to the text of the 
statute in order to resolve legal disputes, the common law encourages judges 
to develop rules and principles on their own—the sort of judicial 
policymaking that textualism is designed to constrain. In short, there is a 
recognition that the common law is still relevant in some ways, and still exists 
if no statute is on point, but Texas courts are also mindful that the traditional 
notion of common law adjudication—where judges would divine principles 
that made sense in a changing society—is perhaps anachronistic. Three 
concurrences written in the last several years are indicative of where the 
common law stands today. 

In a 2012 case, the Texas Supreme Court ruled that a plaintiff could not 
recover for actions for breaches of the common law duty of good faith and 
fair dealing in the workers’ compensation context.142 In a 1987 case, “the 
Court held that a duty of good faith and fair dealing [arose] from the 
relationship between an insurer and a first-party insured.”143 The following 
year, in Aranda v. Insurance Company of North America, the court imposed 
that holding onto the workers‘ compensation system and held that an injured 
employee was entitled to assert a claim against a workers’ compensation 
carrier for breach of the duty of good faith and fair dealing.144 In Aranda, the 
 
    141.    Id. at 409–10. 
    142.    Tex. Mut. Ins. Co. v. Ruttiger, 381 S.W.3d 430, 446–51 (Tex. 2012).      
    143.    Id. at 446 (citing Arnold v. Nat‘l. Cnty. Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 
1987)).      
    144.    Aranda v. Ins. Co. of N. Am., 748 S.W.2d 210, 212–13 (Tex. 1988), overruled by Tex. 
Mut. Ins. Co. v. Ruttiger, 381 S.W.3d 430 (Tex. 2012). 
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court identified three reasons for holding that an employee should be allowed 
to assert such a claim outside the workers’ compensation dispute resolution 
system: (1) “the disparity of bargaining power” between compensation 
insurers and employees; (2) “the exclusive control that an insurer exercises 
over processing of claims”; and (3) the “arbitrary decision[s] by [carriers] to 
refuse to pay” or delay payment of valid claims leave the injured employees 
with no immediate recourse.145  

The year after Aranda was decided, the Legislature amended the 
Workers’ Compensation Act. The court determined that these amendments 
“substantially remedied the deficiencies that led to this Court’s extending a 
cause of action under Arnold for breach of the duty of good faith and fair 
dealing to the workers’ compensation system.”146 As the court put it: “It was 
the Court’s prerogative to recognize the need to extend Arnold’s extra-
contractual common law cause of action when it decided Aranda; it is the 
Court’s prerogative and responsibility to recognize if the cause of action is 
no longer appropriate.”147 

Justice Willett concurred in the court’s judgment but framed the inquiry 
in a slightly different way: the court should have abrogated the ability to bring 
a cause of action of good faith and fair dealing in this context not because of 
legislative action but because the court has a role as the common law arbiter 
to change the common law as circumstances change.148 In then-Justice 
Willett’s view, “Statutory abrogation is not the sole way to re-think a 
common-law cause of action.”149 Noting that the “‘common law is not frozen 
or stagnant, but evolving, and it is the duty of this court to recognize that 
evolution,’”150 he argued the court must continually “reevaluate common-law 
rules, giving deference to stare decisis when warranted, but departing when 
the prior rule no longer furthers the interests of efficiency, fairness, and 
legitimacy.”151 In his view, the court permitted a common law remedy for 
bad faith “to fill the gap” in 1988, but the reasons behind that permission no 
longer existed following the legislative amendments to the statute.152 
Therefore, because there was no longer a need for that common law remedy, 
the court should restrict the common law by removing that as a possible 
remedy in that circumstance. 

 
    145.    Id.      
    146.    Ruttiger, 381 S.W.3d at 449.      
    147.    Id. at 451 (citing In re McAllen Med. Ctr., Inc., 275 S.W.3d 458, 461 (Tex. 2008)). 
    148.    Id. at 456–57 (Willett, J., concurring) (“It is principally the judiciary’s role to define and 
delimit common-law causes of action. In our constitutional design the judicial branch is a partner, 
but not a junior partner—and shaping Texas common law is fundamentally a judicial prerogative.”). 
    149.    Id. at 457. 
    150.    Id. (alteration in original) (quoting El Chico Corp. v. Poole, 732 S.W.2d 306, 310 (Tex. 
1987)). 
    151.    Id. (citing Sw. Bell Tel. Co. v. Mitchell, 276 S.W.3d 443, 447 (Tex. 2008)). 
    152.    Id. at 457–58. 
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Notably, Justice Willett’s concurrence recognized that the common law 
is not stagnant but must evolve as times change. But whereas that axiom had 
often been invoked to justify courts’ expansion of common law principles 
and remedies, here, it was being invoked to contract the common law’s 
application. Implicit in this reasoning is the recognition that, although the 
Legislature may or may not sometimes abrogate common law principles via 
statute, the court can still adjust the common law—perhaps by restricting it, 
not enlarging it. 

Ten years later, the Texas Supreme Court was faced with whether or not 
to impose a legal duty under the auspices of negligence.153 The court declined 
to do so.154 In a concurrence, Justice Young made explicit what had been 
implicit in the court’s most recent jurisprudence: that the court should 
perhaps decline to impose a legal duty in the future under the auspices of the 
common law.155 That sort of policymaking role, he said, is properly ascribed 
to the legislative branch and not the judicial branch.156 He noted that, in the 
past, judges’ common law adjudication and the creation of common law 
principles, frameworks, and causes of action was a necessity.157 And courts’ 
common law adjudicating, even in the late nineteenth and early twentieth 
century, was still proper: “[l]egislative output was greater than in much 
earlier ages, but it was a difference of degree rather than of kind; 
comprehensive regulatory statutes were still for the future. The 
administrative state was even more distant.”158 But today, again, when legal 
disputes arise, there is often a statute relevant to the legal analysis, and it is 
often a part of a comprehensive regulatory scheme.159 The result: “one basic 
premise of the common law—the need for courts to fill in the gaps because 
the rest of the government would or could not—is less urgent than before.”160 

 
    153.    Elephant Ins. Co. v. Kenyon, 644 S.W.3d 137, 140 (Tex. 2022). 
    154.    Id. at 152–53.      
    155.    Id. at 155 (Young, J., concurring). 
    156.    Id. (noting that the factors in determining whether to impose a new legal duty, “I hope, 
would motivate a sensible lawmaker. But in virtually any other context, would anyone think that 
such a list appropriately describes the judicial function? Indeed, this Court’s repeated assurances 
that public policy belongs to the political branches are practically a cliché—the good kind of cliché, 
in which something is so clearly true that its repetition becomes almost pointless.”).      
    157.    Id. at 155–56 (“To be sure, judges were lawmakers by necessity as the common law took 
form . . . . Early in Anglo-American legal history . . . disputes could be resolved either by judges 
setting enforceable standards for private conduct, or by feuds and war. The common law was thus 
a great blessing. Judicial decisions provided stability for the entire realm, allowing everyone—
ordinary people and the high and mighty—to order their affairs . . . . Where the rule of law is in 
short supply, sustained prosperity is likely to be wanting too.” (footnotes omitted)). 
    158.    Id. at 157. 
    159.    Id. (“We are quite differently situated today. Unlike the judges who developed the law of 
negligence, today’s judges routinely see comprehensive statutory and regulatory schemes, and we 
know of the vast administrative apparatus set up by our national and state legislatures to address 
many of the common experiences of life.”).  
    160.    Id. at 158.      
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Endorsing the language of Justice Willett’s concurrence in Ruttiger, Justice 
Young concluded that it was likely that, “as other sources of law proliferate, 
our common-law garden will require more pruning than fertilizing.”161 “As 
gaps in the law shrink, the need for a robust gap-filling function 
diminishes.”162 

Finally, Justice Young authored another concurrence in a 2023 case that 
shed further light on where the common law in Texas may be headed. In 
American National Insurance Company v. Arce, the Texas Supreme Court 
had to decide what elements an insured had to prove in order to invalidate a 
life insurance policy on the grounds of misrepresentation.163 Although two 
requirements were listed in the Insurance Code, the question was far from 
clear-cut because there was also a common law requirement that had never 
been expressly repudiated and, in many ways, had seemed to have been 
tacitly approved by the Legislature when that provision of the Insurance Code 
was originally enacted in 1909.164 The court held that, despite the clear 
statutory language, the common law rule was still in effect, holding that 
“more than one hundred years of precedent is not repugnant to or displaced 
by the equally mature legislative enactment now codified without substantive 
change.”165  

As Justice Young framed the inquiry in a concurrence, the court’s 
decision to keep the common law requirement alongside the statutory 
requirements was justified by a confluence of statutory interpretation, 
legislative context, and stare decisis.166 Thus, stability in the law—stare 
decisis—can influence whether a court will prune the body of common 
law.167 

Although these concurrences do not carry the weight of the full court, 
they seem to faithfully describe what has been occurring in Texas 
jurisprudence over the most recent decades. First, whereas earlier in Texas’s 
history there was a willingness by courts to create new common law rules 
and causes of action, the Texas Supreme Court and lower courts are now less 
willing to do so, likely because of the proliferation of comprehensive statutes 
and regulatory schemes. Second, while the Texas Supreme Court still 
recognizes the value of Texas common law, there seems to be a willingness 
to admit the era of common law adjudication is largely past its expiration 
date. While it can inform how courts should read statutes, the common law 

 
    161.    Id.      
    162.    Id.      
    163.    Am. Nat’l Ins. Co. v. Acre, 672 S.W.3d 347, 349 (Tex. 2023). 
    164.    See id. 
    165.    Id. at 358.      
    166.    See id. at 360–67 (Young, J., concurring). 
    167.    See id. at 367 (“[D]ispensing with the scienter element would unjustifiably destabilize 
settled law.”).      
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should not be a source of new duties or causes of action. And third, at the 
same time, the Texas Supreme Court recognizes it is not prudent to wholesale 
disown the common law. Indeed, stability in the law and stare decisis may 
counsel in favor of retaining some common law principles and rules that have 
peacefully co-existed alongside statutory schemes for many years. Thus, 
while the judicial trend may be to cut back on common law obligations and 
rules, the Texas Supreme Court will not do so completely and in all 
circumstances.  

V. PUTTING IT ALL TOGETHER: WHERE DOES THE COMMON LAW IN 
TEXAS GO FROM HERE? 

What role will the common law play in Texas going forward? And what 
is the basis of the authority for the common law’s future use? And how does 
that authority inform the role the common law should play? 

Section 5.001 of the Texas Civil Practice and Remedies Code 
undoubtedly remains a statute in effect. Thus, there is statutory authority for 
courts to rely on English common law as the rule of decision. Does that mean 
the common law of England as developed by the various states? Or does it 
mean the common law of England as it existed in 1840? Or something else? 
As demonstrated above, Texas courts in recent years seem to have begun 
reversing course on what that statute means, referencing it explicitly to cite 
to old English cases and common law principles. This phenomenon is 
justified by two more modern dynamics. First, a textualist reading of Section 
5.001 arguably justifies using the statute as permitting—even demanding—
that Texas courts acknowledge the common law of England, as of 1840, as 
the rule of decision instead of the common law of England as interpreted by 
the various states, which is found nowhere in the statute.168 Second, 
interpreting Section 5.001 to refer specifically to English common law, rather 
than English common law as interpreted by other states, further constrains 
judges and courts from engaging in common lawmaking. By only reading 
Section 5.001 as authorizing reference to a static body of law, courts are not 
as free to develop rules and principles under the guise of adjudicating under 
the common law.   

This, of course, aligns with the current trend in using the common law 
to decide cases. Texas courts have been less willing to enact new common 
law rules and, rather, have largely viewed the body of common law as being 
“set” and in no need for expansion. Permitting Texas courts to look to other 
states’ bodies of law and picking the best approach encourages judicial 

 
    168.    See Lippincott v. Whisenhunt, 462 S.W.3d 507, 509 (Tex. 2015) (“We presume the 
Legislature included each word in the statute for a purpose and that words not included were 
purposefully omitted.” (citing In re M.N., 262 S.W.3d 799, 802 (Tex. 2008))). 
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enlargement of the common law. And the history of the use of common law 
in Texas can then best be seen as an effort to do exactly what Justice Young 
described in his concurrence in Kenyon: fill in the gaps because there was a 
vacuum given the relative lack of legislation on point. 

Ironically, then, Section 5.001’s reference to the common law of 
England, which has its genesis in the original Act of 1840, is perhaps more 
important today than it was in 1840. In the early years of Texas jurisprudence, 
until the Texas Supreme Court decided Grigsby, the adoption of the common 
law of England signified more of a break from the past rather than a formula 
for rote application following independence from Mexico. As the early years 
of Texas jurisprudence demonstrate, there was less of a concern with 
faithfully applying the common law of England than there was with generally 
creating and applying common law principles that fit contemporary Texas 
society. Indeed, the early Texas Congress quickly enacted legislation making 
exceptions to the common law of England it had just adopted.  

As a result, going forward, the common law is likely to be most 
prominent when supplying meaning to words in a statute. The Legislature 
will be presumed to have used words with a common law meaning, and those 
meanings are likely to be more established the further back they go, for 
example, from seventeenth or eighteenth century England. And while Texas 
courts will likely continue to read statutes in the light of the common law, as 
that body of law continues to be pruned, there may be less of a willingness to 
concede the common law background to statutes and more of an 
acknowledgement that the courts depart from the common law or create new 
schemes unknown to the common law. 

The common law in Texas has a rich history starting with its deceptively 
straightforward adoption of English common law, then proceeding with 
application of a patchwork of various legal principles through strong and 
unique Texas common law rulemaking through the twentieth century, to the 
more tepid application of the common law today in light of the statutory 
world in which we live. Going forward, the common law in Texas will still 
exist and will still play a role for Texas courts. But it will look different than 
it has in the past. 
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A HISTORICAL RECORD OF SPECIAL COUNSELS 
 BEFORE WATERGATE 

 
JOSH BLACKMAN * 

ABSTRACT 

This Article presents a corpus of primary sources that were written by 
presidents, attorneys general, United States attorneys, special counsels, and 
others between the 1850s and the 1950s. This corpus reproduces primary 
sources from more than a dozen archives to present a better legal account of 
how special counsels were retained by attorneys general under Presidents 
James Buchanan, Andrew Johnson, Ulysses S. Grant, James A. Garfield, 
Theodore Roosevelt, and Harry S. Truman. 

During these six presidential administrations, attorneys general retained 
outside lawyers as special counsels either: (1) to assist a U.S. attorney with 
prosecutions or (2) to assist the Attorney General with an investigation. In 
none of these matters did the Attorney General appoint an outside lawyer as 
a special counsel and then delegate to him the powers claimed by modern 
special counsels: all of the powers of a Senate-confirmed U.S. attorney.  

There was one outlier. In 1924, during the Coolidge Administration, 
Congress enacted legislation establishing Senate-confirmed special counsels 
to prosecute Teapot Dome scandal defendants. These special counsels were 
afforded “total independence.” It is doubtful that these positions would be 
consistent with the Supreme Court’s modern separation of powers 
jurisprudence. 

This practice shows that the positions of special counsels in the post-
Watergate era are not analogous to the positions of special counsels in the 
pre-Watergate era. Thus, pre-Watergate history does not provide support for 
the modern, post-Watergate special counsel and the vast powers that they are 
purportedly vested with. 

 
 
 
 

 
* Centennial Chair of Constitutional Law, South Texas College of Law Houston. The author 
would like to thank Elliott Wainwright for his assistance. 
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INTRODUCTION 

The First Congress authorized the position of Attorney General and the 
positions of federal prosecutors, which were referred to as district attorneys.1 
But in the early years of the Republic, there were relatively few federal 
crimes and a limited number of federal criminal prosecutions. Indeed, the 
Department of Justice was not established until 1870. Over time, it became 
 
 1. Judiciary Act of 1789, ch. 20, 1 Stat. 73, 92–93 (1789). 
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routine practice for the Attorney General and district attorneys, now known 
as United States attorneys, to retain lawyers to assist with the enforcement of 
federal law. These positions, often referred to as special counsels, aided 
federal prosecutors with investigating and prosecuting crimes. Generally, 
these special counsels were retained as employees. They would work for a 
fixed duration of time to complete specific tasks. And they would be paid a 
fee for their services rather than a regular salary. When their assigned tasks 
were completed, these positions were terminated. 

The majority of these special counsels were retained for fairly routine, 
run-of-the-mill federal prosecutions. But between 1858 and 1952, special 
counsels were retained in seven high-profile and controversial matters: 

 
1.    In 1858, during the Buchanan Administration, Attorney General        

Jeremiah Black retained Edwin Stanton as a special counsel to 
assist the United States District Attorney with litigation involving 
land claims in California. 

2.    In 1865, during the Andrew Johnson Administration, Attorney 
General James Speed employed three special counsels to assist the 
United States Attorney for the Eastern District of Virginia with the 
treason prosecution of Jefferson Davis. 

3.    In 1875, during the Grant Administration, Attorney General 
Edwards Pierrepont appointed special assistants to assist the 
United States District Attorney for the Eastern District of Missouri 
with the prosecution of the Whiskey Ring scandal defendants. 

4.    In 1881, during the Garfield Administration, Attorney General 
Wayne MacVeagh appointed special assistants to assist the United 
States District Attorney for the District of Columbia with the 
prosecution of the Star Routes postal scandal defendants. 

5.    In 1903, during the Theodore Roosevelt Administration, Attorney 
General Philander C. Knox appointed special assistants to assist 
with the Post Office cases. 

6.    In 1903, during the Theodore Roosevelt Administration, the 
Attorney General appointed Francis Heney as a special assistant 
“to aid” the U.S. Attorney in prosecuting the Oregon Land fraud 
cases. 

7.    In 1924, during the Coolidge Administration, Congress enacted 
legislation establishing Senate-confirmed special counsels to 
prosecute Teapot Dome scandal defendants. 

8.    In 1952, during the Truman Administration, Attorney General J. 
Howard McGrath retained Newbold Morris as an “employee” to 
investigate a scandal at the Internal Revenue Bureau. 
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These seven episodes have been cited as historical precedents to support the 
legality of special counsels in the post-Watergate era.2 For example, an 
influential report from the Congressional Research Service pointed to special 
counsels in the Grant, Coolidge, and Truman administrations.3 Donald C. 
Smaltz, who served as an independent counsel under the Ethics in 
Government Act, wrote a widely cited article in the Georgetown Law Journal 
that discussed special counsels in the Grant, Garfield, Theodore Roosevelt, 
Coolidge, and Truman administrations.4 And more recently, Special Counsel 
Jack Smith has cited the special counsels appointed during the Buchanan and 
Andrew Johnson administrations.5  

To be sure, there are some similarities between the special counsels in 
these seven episodes and modern special counsels: special counsels, past and 
present, have been retained as employees, for a limited duration, to complete 
a specific task. Lawyers employed from outside government were not 
considered “officers of the United States” or civil servants whose positions 
would have duration from one holder to the next. 

However, there are significant differences between the early pre-
Watergate special counsels and the modern post-Watergate special counsels. 
These special counsels who were retained during the Buchanan, Andrew 
Johnson, Grant, Garfield, Theodore Roosevelt, and Truman administrations 

 
 2. The nomenclature of special counsels is complex. Over time, many different labels have 
been used to refer to these positions, including special assistant, special prosecutor, assistant 
attorney, assistant counsel, and more. See Josh Blackman & Elliott Wainwright, The Statutory 
History of Special Counsels Before Watergate, 29 TEX. REV. OF L. & POL. (Forthcoming 2026). 
This article uses the term “special counsel” to refer to the positions retained pursuant to the Attorney 
General’s regulatory or statutory authority. See 28 C.F.R. § 600.6. By contrast, independent 
counsels were appointed by judges pursuant to the now-lapsed Ethics in Government Act of 1978, 
Pub. L. No. 95-521, § 601(a), 92 Stat. 1824, 1867–73 (codified as amended at 28 U.S.C. §§ 591–
598). 
 3. DAVID A. LOGAN, CONG. RSCH. SERV., GGR-6, HISTORICAL USES OF A SPECIAL 
PROSECUTOR: THE ADMINISTRATIONS OF PRESIDENTS GRANT, COOLIDGE AND TRUMAN (1973), 
available at https://reason.com/wp-content/uploads/2024/06/1973-CRS-Report.pdf [https://perma. 
cc/L4R7-SG5C]. 
 4. Donald C. Smaltz, The Independent Counsel: A View from Inside, 86 GEO. L.J. 2307 
(1998). 
 5. Brief for the United States at 12, 42, 53–55, United States v. Trump, 2024 WL 6081345, 
No. 24-12311-J (11th Cir. filed Aug. 26, 2024), 2024 WL 4010284 at *12, *42, *53–55. For 
purposes of full disclosure, I filed an amicus brief in support of the defendants in this case before 
the District Court and the Eleventh Circuit. Brief of Professor Seth Barrett Tillman and Landmark 
Legal Foundation as Amici Curiae in Support of Defendant Trump’s Motion to Dismiss the 
Indictment, United States v. Trump, 740 F. Supp. 3d 1245 (S.D. Fla. 2024) (No. 23-8101), available 
at https://reason.com/wp-content/uploads/2025/04/2024-03-21-Tillman-Brief.pdf [https://perma. 
cc/5Y35-RBFZ]; Brief of Amici Curiae Robert W. Ray, Professor Seth Barrett Tillman, and 
Landmark Legal Foundation, Supporting Defendants-Appellees Donald J. Trump, Waltine Nauta, 
and Carlos De Oliveira, Trump, 2024 WL 6081345, available at https://reason.com/wp-
content/uploads/2025/04/2024-10-01-37-1-Ray-Brief.pdf [https://perma.cc/X94U-UKW4].  
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either: (1) assisted a Senate-confirmed United States attorney with 
prosecutions or (2) assisted the Attorney General by performing an 
investigation and/or by writing a report. These pre-Watergate special 
counsels were not given the full panoply of powers of a United States 
attorney. The one exception was during the Coolidge Administration, in 
which Congress enacted a statute authorizing the creation of Senate-
confirmed special counsels to investigate the Teapot Dome scandal. 

By contrast, the modern-day special counsels, including Robert Mueller 
and Jack Smith, were granted “the full power and independent authority to 
exercise all investigative and prosecutorial functions of any United States 
[a]ttorney.”6 Moreover, the Watergate special counsel at issue in United 
States v. Nixon had even broader authorities. With good reason, the Nixon 
Court described this position as “unique.”7 These delegations of authority 
post-Watergate find no support in these seven high-profile special counsel 
matters between 1858 and 1952. These modern positions only share a similar 
name with pre-Watergate special counsels. The actual power vested in these 
modern institutions is entirely novel. This history and tradition informs the 
meaning of the legislative scheme that authorizes the present-day special 
counsel regulations.  

This Article will analyze these seven high-profile matters from the late 
nineteenth and early twentieth centuries. This Article invokes primary 
sources from more than a dozen historical archives. The vast majority of these 
documents have not, as best as I can tell, been studied in the context of the 
role of special counsels. In performing this wide-ranging archival research, I 
have found that more than a few oft-repeated assertions, which rely on 
secondary sources, are not accurate. To the extent that judicial decisions, as 
well as briefs from the Department of Justice and opinions from the Office 
of Legal Counsel, have relied on any inaccurate secondary sources, this 
Article should cause some to reexamine their position. 

Part I starts with the Buchanan Administration. At the time, there were 
longstanding disputes about land in California. In 1858, Attorney General 
Jeremiah S. Black retained Edwin Stanton (future Secretary of War) to serve 
as a special counsel to assist Peter Della Torre, the United States District 
Attorney for the Northern District of California. Part I relies on several 
archives, including the Papers of Jeremiah S. Black at the Library of 
Congress and the Papers of Peter Della Torre at the South Carolina Historical 
Society. 

 
 6. 28 C.F.R. § 600.6 (2025). 
 7. United States v. Nixon, 418 U.S. 683, 694 (1974) (“Acting pursuant to those statutes, the 
Attorney General has delegated the authority to represent the United States in these particular 
matters to a Special Prosecutor with unique authority and tenure.” (emphasis added)). 
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Part II considers the prosecution of Jefferson Davis for treason during 
the Johnson Administration. In 1865, Lucius H. Chandler, the United States 
Attorney for the Eastern District of Virginia, was leading the prosecution of 
Davis in Richmond, Virginia. Chandler filed the grand jury indictment of 
Davis. To assist Chandler, Attorney General James Speed retained three 
attorneys: Lovell H. Rousseau of Kentucky, William Evarts of New York 
(future Senator and future Attorney General), and John H. Clifford of 
Massachusetts. Chandler had the “whole onus” for making important 
decisions, such as whether to oppose Davis’s motion for bail. Chandler was 
the final decision maker on these matters. Part II relies on several archives, 
including the Papers of James Speed at the Filson Historical Society, the 
Papers of William Evarts at Harvard Law School, the Papers of John H. 
Clifford at the Massachusetts Historical Society, and the Papers of Lovell H. 
Rousseau at the Filson Historical Society.  

Part III studies the Whiskey Ring scandal during the Grant 
Administration. At the time, David B. Dyer was the United States District 
Attorney in Missouri. In 1875, Attorney General Edwards Pierrepont retained 
two special assistants to assist Dyer. Pierrepont retained John B. Henderson 
and Lucien Eaton. Henderson and Eaton held positions that terminated when 
their responsibilities concluded. Part III relies on several archives, including 
the General Records of the Department of Justice at the National Archives 
and Records Administration, the Papers of John B. Henderson of the State 
Historical Society of Missouri–Columbia Research Center, and the Papers of 
Lucien Eaton at the Missouri Historical Society. 

Part IV analyzes the Star Routes postal scandal during President 
Garfield’s brief tenure. In 1881, Attorney General Wayne MacVeagh 
retained two special assistants to assist the United States District Attorney for 
the Eastern District of Missouri with the prosecutions. The special assistants 
were Albert M. Gibson and William A. Cook. Part IV relies on the Papers of 
Wayne MacVeagh at the Historical Society of Pennsylvania. 

Part V focuses on another scandal concerning the Postal Service. This 
scandal occurred during the Theodore Roosevelt Administration. In 1903, 
Attorney General Philander C. Knox retained two special assistants to assist 
in the prosecution of the post office cases. The special assistants included: 
Holmes Conrad (former Solicitor General) and Charles Joseph Bonaparte 
(future Attorney General). President Roosevelt attempted to directly 
supervise the special assistants, but Knox apparently resisted that overture. 
Moreover, Knox did not assign the special assistants to prosecute any cases. 
Instead, their role appears limited to investigating the cases and to preparing 
a report. Part V relies on several archives, including the Papers of Theodore 
Roosevelt at the Library of Congress and the Papers of Charles Bonaparte, 
also at the Library of Congress. 
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Part VI relays another episode from the Theodore Roosevelt 
Administration. The Attorney General appointed Francis Heney “to aid” the 
United States Attorney in prosecuting land fraud cases from Oregon. 
However, in private correspondences, the Attorney General wrote that Heney 
would “be in full charge” of the cases. The official appointment order was 
more probative than statements made in private correspondences. In any 
event, it does not appear that Heney, as Special Assistant, unilaterally brought 
criminal indictments against defendants. 

Part VII discusses an unprecedented special counsel that was 
established during the Coolidge Administration. In 1924, Congress enacted 
legislation establishing Senate-confirmed special counsels to prosecute 
Teapot Dome scandal defendants. President Coolidge nominated, and the 
Senate confirmed, Atlee Pomerene (former Senator) and Owen Roberts 
(future Supreme Court Justice). These special counsels were afforded “total 
independence.” It is doubtful that these positions were consistent with the 
Supreme Court’s modern separation of powers jurisprudence.  

Part VIII analyzes a scandal during the Truman Administration at the 
Internal Revenue Bureau. Attorney General J. Howard McGrath retained 
Newbold Morris as an “employee” to investigate alleged corruption. Morris 
attempted to issue a questionnaire to members of the Executive Branch about 
their finances. McGrath promptly fired Morris. Truman shortly thereafter 
announced that McGrath had “resigned.” Part VIII relies on several archives, 
including the Department of Justice Record Slips index at the National 
Archives and Record Administration. 

The special counsels in these six episodes—excluding Truman—fall 
into two categories: (1) outside lawyers retained to assist a prosecution under 
a Senate-confirmed United States attorney; or (2) outside lawyers retained to 
assist the Attorney General with an investigation and to prepare a report. In 
none of these matters did the Attorney General appoint an outside lawyer as 
a special counsel and delegate to him all of the powers of a Senate-confirmed 
United States attorney. This practice shows that the positions of special 
counsels in the post-Watergate era are not analogous to the positions of 
special counsels in the pre-Watergate era. Thus, pre-Watergate history does 
not provide support for the modern, post-Watergate special counsel and the 
vast powers that they are purportedly vested with. 

I. IN 1858, DURING THE BUCHANAN ADMINISTRATION, ATTORNEY 
GENERAL JEREMIAH BLACK RETAINED EDWIN STANTON AS A SPECIAL 

COUNSEL TO ASSIST THE UNITED STATES DISTRICT ATTORNEY WITH LAND 
CLAIMS IN CALIFORNIA 

During the Buchanan Administration, there were a series of disputes 
about claims to land in California. In 1857, Attorney General Jeremiah S. 
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Black asked Edwin M. Stanton to work on the case.8 On October 26, 1857, 
Stanton wrote back, “I would be pleased to render, under your direction, any 
service in my power to the Government, in the case referred to.”9 Stanton 
said that he could not begin until January.10 On February 17, 1858, Black 
issued a lengthy document that described the terms of Stanton’s 
employment.11 First, the letter explained that Stanton was being “retained and 
employed as a special counsel.”12 This language is consistent with Stanton’s 
serving as an employee, whose position lacked duration or continuity. 

 
Whereas certain public affairs of a judicial nature in the State of 
California, arising under the Treaty of Guadalupe Hidalgo, present an 
extraordinary occasion, requiring, in the opinion of the President and 
the Attorney General, that some competent person of the legal 
profession should be retained and employed as special counsel on 
behalf of the United States, who shall devote his attention and 
professional skill, under the direction of the Attorney General, to the 
defense of certain suits pending against the United States in the District 
Court of California for lands . . . in the harbor of San Francisco, and to 
the investigation of certain claims pending in said Court . . . .  

 
Second, the letter narrowly defined Stanton’s duties for the California 

land case and indicated that the Attorney General would have to approve any 
further responsibilities: 

 
Now for the purpose aforesaid, with the sanction of the President of 
the United States, Edwin M. Stanton of Washington City, has been 
retained and employed as special counsel of the United States in the 
judicial matters above referred to and hereinafter mentioned, with 
authority to exercise the powers, perform the duties and receive the 
compensation herein expressed. 

 
I. Mr. Stanton shall proceed, without delay, to the City of San 
Francisco and communicate with the [United States] District Attorney 
of California, and, in concurrence with him, shall investigate such suits 
against the United States now pending in the District Court of 

 
 8. Letter from Edwin M. Stanton to Jeremiah S. Black, Att’y Gen. (Oct. 26, 1857) (on file 
with Libr. of Cong., Jeremiah S. Black Papers, Box 13, Reel 7), available at https://reason.com/wp-
content/uploads/2024/09/1857-LOC-Reel-7-43-46.pdf [https://perma.cc/M6FU-J5GT].  
 9. Id. 
 10. Id. 
 11. Letter from Jeremiah S. Black, Att’y Gen., to Edwin M. Stanton (Feb. 17, 1858) (on file 
with Libr. of Cong., Jeremiah S. Black Papers, Box 16, Reel 8), available at https://reason.com/wp-
content/uploads/2024/09/1858-02-17-Black-Stanton.pdf [https://perma.cc/F4EW-PFK2].  
 12. Id. 
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California, under alleged Mexican grants, as may be directed by the 
Attorney General and especially the claims of José Y Limantour; and 
shall take such measures as, in his opinion, justice may require for the 
defense of those suits and to resist the claims, which are believed to be 
spurious and fraudulent, against the United States; and he shall also 
direct his attention and professional skill and services in behalf of the 
United States, to such other matters of judicial nature as may be 
directed by the Attorney General. 

 
Third, Stanton would receive a fixed fee for his retainer, rather than a 

regular salary: 
 

IV. For his services under this retainer the said Stanton shall be paid 
by the United States the sum of Twenty five thousand dollars, in 
manner following, Five thousand dollars as a retaining fee in hand, Ten 
thousand dollars six months after this date, and Ten thousand dollars 
Eighteen months after this date, which said sums shall be in full of 
compensation for all services of the said Stanton to the United States 
under this retainer; And the said Stanton shall also be paid his 
reasonable travelling and personal expenses while engaged in this 
service. The expenses of himself and the officer he takes with him to 
be defrayed out of monies to be advanced by the United States for that 
purpose and for which he shall render a just and detailed account to the 
proper accounting officer of the United States, and he shall also render 
a just and detailed account of all monies advanced to him for procuring 
evidence or for other necessary expenditure authorized by the Attorney 
General, and he shall pay over to the proper officer of the United States 
any balance of such advances that may remain in his hands 
unexpended.  
 
V. The said Stanton agrees to accept the foregoing retainer and to 
render his professional services faithfully and diligently to the United 
States upon the terms aforesaid in the matters aforesaid.13 

 
On February 18, 1858, Attorney General Black placed Stanton under a 

“retainer as special counsel of the United States in certain judicial matters 

 
 13. Id. 
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pending in California.”14 Stanton was also listed as a “special agent.”15 
Stanton’s retainer was disbursed from a late 1850s appropriations “[f]or 
services of special counsel and other extraordinary expenses, in defending 
the title of the United States to public property in California[.]”16 Stanton was 
ordered to “confer with the United States district attorney” for California, 
Peter Della Torre.17 Black further instructed Stanton to work on the case of 
United States v. Limantour “in concurrence with the district attorney.”18 The 
next day Stanton embarked on his journey to California.19 The Attorney 
General told Congress that Stanton was “employed and is now performing 
the duty assigned to him” in “the claim of Limantour.”20 The report of the 
Limantour case records as counsel of record, “P. Della Torre, U. S. Atty., and 
Edwin M. Stanton, for the United States.”21 Likewise, before the U.S. 

 
 14. Letter from Jeremiah S. Black, Att’y Gen., to Edwin M. Stanton (Feb. 18, 1858) in 
EXPENDITURES ON ACCOUNT OF PRIVATE LAND CLAIMS IN CALIFORNIA, H.R. EXEC. DOC. NO. 
36-84 (1860) (Instructions to Edwin M. Stanton, Feb. 18, 1858), available at 
https://www.govinfo.gov/content/pkg/SERIALSET-01056_00_00-015-0084-0000/pdf/ 
SERIALSET-01056_00_00-015-0084-0000.pdf [https://perma.cc/N334-D9E9]. 
 15. COUNSEL EMPLOYED BY THE ATTORNEY GENERAL, H.R. EXEC. DOC. NO. 40-198, at 5 
(2d Sess. 1868). 
 16. LAND TITLES IN CALIFORNIA, S. EXEC. DOC. NO. 37-2, at 3 (3d Sess. 1862), available at 
https://www.govinfo.gov/content/pkg/SERIALSET-01149_00_00-003-0002-0000/pdf/ 
SERIALSET-01149_00_00-003-0002-0000.pdf#page=3 [https://perma.cc/SK4U-RDQ5]; see also 
Act of June 2, 1858, ch. 82, 11 Stat. 295, 307, available at https://www.govinfo. 
gov/content/pkg/STATUTE-11/pdf/STATUTE-11-Pg295.pdf#page=13 [https://perma.cc/PE47-
E9RT]; Act of March 3, 1857, ch. 110, 11 Stat. 240, 242, available at https:// 
www.govinfo.gov/content/pkg/STATUTE-11/pdf/STATUTE-11-Pg240.pdf#page=3 
[https://perma.cc/2LRY-YQJ6]; Act of March 3, 1859, ch. 80, 11 Stat. 410, 420, available at 
https://www.govinfo.gov/content/pkg/STATUTE-11/pdf/STATUTE-11-Pg410.pdf#page=11 
[https://perma.cc/VAU4-U3F6]. 
 17. Letter from Jeremiah S. Black, Att’y Gen., to Edwin M. Stanton, supra note 14, at 2. 
 18. Id.; see also HOMER CUMMINGS & CARL MCFARLAND, FEDERAL JUSTICE: CHAPTERS IN 
THE HISTORY OF JUSTICE AND THE FEDERAL EXECUTIVE 135–36 (1937) (“[Stanton’s] fee was to 
be $25,000 and he was directed to proceed to California to work with Della Torre in any cases in 
the [federal] district courts but particularly the Limantour claim.”). 
 19. Letter from Edwin M. Stanton to Jeremiah S. Black, Att’y Gen. (Feb. 19, 1858) (on file 
with Libr. of Cong., Jeremiah S. Black Papers, Reel 8), available at https://reason.com/wp-
content/uploads/2024/09/1858-02-19-From-Stanton-to-Black.pdf [https://perma.cc/2NYM-
EUQ8].  
 20. PUBLIC PROPERTY IN CALIFORNIA: LETTER FROM THE ATTORNEY GENERAL ASKING AN 
APPROPRIATION TO DEFRAY EXPENSES IN DEFENDING THE TITLE OF THE UNITED STATES TO 
PUBLIC PROPERTY IN THE STATE OF CALIFORNIA, H.R. EXEC. DOC. NO. 35-106, at 2 (1858), 
available at https://www.govinfo.gov/content/pkg/SERIALSET-00958_00_00-011-0106-0000/ 
pdf/SERIALSET-00958_00_00-011-0106-0000.pdf#page=2 [https://perma.cc/C2GY-4P9F]; also 
published in EXPENDITURES ON ACCOUNT OF PRIVATE LAND CLAIMS IN CALIFORNIA, H.R. EXEC. 
DOC. NO. 36-84, at 5, available at https://www.govinfo.gov/content/pkg/SERIALSET-
01056_00_00-015-0084-0000/pdf/SERIALSET-01056_00_00-015-0084-0000.pdf#page=5 
[https://perma.cc/B27Q-B5XA]. 
 21. United States v. Limantour, 26 F. Cas. 947, 947 (N.D. Cal. 1858). 
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Supreme Court, Stanton appeared alongside the U.S. Attorney.22 In another 
case, Stanton advised against additional action. The Attorney General 
instructed the U.S. Attorney for the Northern District of California to 
“[c]onsult Mr. Stanton and examine the case [himself].”23 The Attorney 
General explained that “[i]f you and he shall be of opinion that there is no 
just reason for bringing up the appeal, you will take such measures as may 
be necessary to give the claimant his rights without delay.”24 

Stanton was employed to assist the duly appointed and duly confirmed 
United States district attorney. Stanton was an employee under a retainer. He 
lacked the authority of a President-appointed and Senate-confirmed federal 
prosecutor or other officer of the United States. 

II. IN 1865, DURING THE JOHNSON ADMINISTRATION, ATTORNEY 
GENERAL JAMES SPEED EMPLOYED THREE SPECIAL COUNSELS TO ASSIST 

THE UNITED STATES ATTORNEY WITH THE PROSECUTION OF JEFFERSON 
DAVIS 

In late August 1865, Attorney General James Speed retained three 
attorneys to assist Lucius H. Chandler, the United States Attorney for the 
Eastern District of Virginia, with the prosecution of Jefferson Davis. The 
three attorneys were Lovell H. Rousseau of Kentucky, William Evarts of 
New York, and John H. Clifford of Massachusetts.25 Subsequently, the three 

 
 22. Luco v. United States, 64 U.S. (23 How.) 515, 516 (1860). 
 23. Letter from Jeremiah S. Black, Att’y Gen. to Peter Della Torre, U.S. Att’y for the N. Dist. 
of Cal. (July 8, 1858) (on file with Nat’l Archives, General Records of the Department of Justice, 
Record Group 60, General and Miscellaneous Letter Books), available at https:// 
catalog.archives.gov/id/72689150?objectPage=444 [https://perma.cc/VXL3-FHF4]. 
 24. Id. 
 25. Telegram from William Evarts to James Speed, Att’y Gen. (Aug. 19, 1865) (on file with 
Libr. of Cong., General Records of the Department of Justice, Box 117), available at 
https://reason.com/wp-content/uploads/2024/09/1865-08-19-Evarts-Telegram.pdf 
[https://perma.cc/3CBB-STM4]; Letter from William Evarts to James Speed, Att’y Gen. (Aug. 24, 
1865) (on file with Filson Hist. Soc’y, Speed Papers, Box 2, Folder 10), available at 
https://reason.com/wp-content/uploads/2024/09/1865-08-24-Evarts-Speed.pdf [https://perma.cc/ 
NA3G-XLUJ]; Telegram from R.H. Dana, U.S. Att’y for the Dist. of Mass., to John H. Clifford 
(Aug. 27, 1865) (on file with Mass. Hist. Soc’y, Clifford Papers, Box 8), available at 
https://reason.com/wp-content/uploads/2024/09/1865-08-27-Telegram-to-Clifford.pdf 
[https://perma.cc/V528-QVBE]; Telegram from John H. Clifford to James Speed, Att’y Gen. (Aug. 
28, 1865) (on file with Filson Hist. Soc’y, Speed Papers, Box 2, Folder 10), available at 
https://reason.com/wp-content/uploads/2024/09/1865-08-28-Telegram-Clifford-Speed.pdf [https:// 
perma.cc/68S7-VTAN]; Letter from John H. Clifford to James Speed, Att’y Gen. (Aug. 28, 1865) 
(on file with Mass. Hist. Soc’y, Clifford Papers, Box 8), available at https://reason.com/wp-
content/uploads/2024/09/1865-08-28-Clifford-to-Speed.pdf [https://perma.cc/XGD4-87D3]. See 
generally The Trial of Jeff. Davis, CHI. TRIB., Oct. 30, 1865, at 3, available at 
https://reason.com/wp-content/uploads/2024/09/1865-10-30-Chicago-Tribune.pdf [https://perma. 
cc/U32W-56HX]. 
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met at the Astor House in New York on August 31, 1865,26 and their work 
would begin in September 1865.27 Rousseau, however, dropped out of the 
case shortly thereafter.28 

In 1866, President Johnson nominated Henry Stanbery as Attorney 
General.29 In April 1866, towards the end of Attorney General Speed’s 
tenure, Stanbery asked Clifford and Evarts to “make arrangements” to meet 
Speed “as early a day as possible.”30 Speed wrote that “[t]he time has come 
for action [in regard to the Davis prosecution], and I desire consultation with 
you on the preliminaries.”31 Evarts and Clifford made arrangements to visit 
Washington.32 On May 8, 1866, Jefferson Davis was indicted for his actions 
in the District of Virginia during 1864.33 The indictment was “sworn in open 
court and sent for by the grand jury . . . [by] L. H. Chandler, United States 

 
 26. Telegram from James Speed, Att’y Gen., to John H. Clifford (Aug. 30, 1865) (on file with 
Mass. Hist. Soc’y, Clifford Papers, Box 8), available at https://reason.com/wp-
content/uploads/2024/09/1865-08-30-Speed-Telegram-to-Clifford.pdf [https://perma.cc/6GPM-
ZSAF] (“General Rousseau and Mr. Evarts will see you at the Astor House in the morning. James 
Speed, Att’y Genl.”).  
 27. Letter from William Evarts to John H. Clifford (Sept. 9, 1865) (on file with Mass. Hist. 
Soc’y, Clifford Papers, Box 8), available at https://reason.com/wp-content/uploads/2024/09/1865-
09-09-Evarts-to-Clifford.pdf [https://perma.cc/7H69-SG2M]; Letter from William Evarts to John 
H. Clifford (Sept. 18, 1865) (on file with Mass. Hist. Soc’y, Clifford Papers, Box 8), available at 
https://reason.com/wp-content/uploads/2024/09/1865-09-18-Evarts-to-Clifford.pdf 
[https://perma.cc/7RT5-YYUN]; Letter from William Evarts to John H. Clifford (Nov. 11, 1865) 
(on file with Mass. Hist. Soc’y, Clifford Papers, Box 8), available at https://reason.com/wp-
content/uploads/2024/09/1865-11-11-Evarts-to-Clifford.pdf [https://perma.cc/4LE8-D6TT]. 
 28. Joseph G. Dawson III, General Lovell H. Rousseau and Louisiana Reconstruction, 20 LA. 
HIST. 373, 374 (1979).  
 29. Attorney General: Henry Stanbery, U.S. DEP’T OF JUST. (Oct. 24, 2022), 
https://www.justice.gov/ag/bio/stanbery-henry [https://perma.cc/9QZP-ZA9T]. 
 30. Letter from James Speed, Att’y Gen., to John H. Clifford (Apr. 6, 1866) (on file with Nat’l 
Archives, General Records of the Department of Justice, Record Group 60), available at 
https://reason.com/wp-content/uploads/2024/09/1866-04-06-Clifford-1.pdf [https://perma.cc/ 
M9NN-DLES].  
 31. Id. 
 32. Letter from William Evarts to James Speed, Att’y Gen. (Apr. 7, 1866) (on file with Filson 
Hist. Soc’y, Speed Papers, Box 2, Folder 14), available at https://reason.com/wp-
content/uploads/2024/09/1866-04-07-Evarts-to-Speed.pdf [https://perma.cc/W83A-HFEC]; Letter 
from William Evarts to James Speed, Att’y Gen. (Apr. 12, 1866) (on file with Filson Hist. Soc’y, 
Speed Papers, Box 2, Folder 14), available at https://reason.com/wp-content/ 
uploads/2024/09/1866-04-12-Evarts-to-Speed.pdf [https://perma.cc/KN8Q-79TM].  
 33. Case of Davis, 7 F. Cas. 63 (C.C.D. Va. 1867) (No. 3621a). The version of the case 
reported in Federal Cases is from Bradley Johnson’s report of the matter. See Josh Blackman & 
Seth Barrett Tillman, Sweeping and Forcing the President into Section 3, 28 TEX. REV. L. & POL. 
350, 500–06 (2024) (criticizing the reports of Bradley T. Johnson, a former general in the 
(purported) confederate army who had allegedly plotted to kidnap Abraham Lincoln). 
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Attorney for the District of Virginia.”34 Chandler later testified that the 
“indictment was very hurriedly prepared by me.”35 

However, about a week later, Clifford apparently sought to withdraw 
from the case. On May 22, 1866, Stanbery wrote to Clifford, referencing a 
communication from May 14. Stanbery wrote, “I understand from your letter 
that you decline taking any further part in that case.”36 Stanbery suggested 
that “it may be deemed advisable to engage counsel to take your place.”37 
But Stanbery was unsure if Clifford was in fact withdrawing and hoped he 
did not “misunderstand [Clifford’s] meaning.”38 On May 26, 1866, Evarts 
wrote to Clifford, “I think we had better leave it as it is at present.”39 In this 
letter, though not clear, Evarts seems to be indicating that Clifford should not 
withdraw. 

On June 5, 1866, proceedings began before Federal District Court Judge 
John Underwood. Major J.S. Hennessey, Assistant United States Attorney, 
appeared on behalf of the government “in the absence of the district attorney, 
Mr. Chandler[.]”40 Evarts is referred to as the Attorney General’s 
“associate.”41 Clifford’s name does not appear in the recorded version of the 
case.  

In August 1866, it seems that Evarts and Clifford attempted to withdraw 
from the case. On August 14, 1866, Evarts wrote to Clifford, “I enclose the 
letter to the Atty Genl. for signature if you approve, and my personal note to 
be sent with it.”42  

The enclosure was a remarkably candid letter to Attorney General 
Stanbery that would be on behalf of Evarts and Clifford.43 The letter is 

 
 34. Case of Davis, 7 F. Cas. at 69. 
 35. Impeachment Investigation: Testimony Taken Before the Judiciary Comm. H. R. in the 
Investigation of the Charges Against Andrew Johnson, 40th Cong. 503 (1867) [hereinafter 
Impeachment Investigation Hearings] (statement of Lucius H. Chandler, U.S. Dist. Att’y for the E. 
Dist. of Virginia), available at https://reason.com/wp-content/uploads/2024/09/1867-05-27-
Chandler-Testimony.pdf [https://perma.cc/PST7-9B9J].  
 36. Letter from Henry Stanbery, Att’y Gen., to John H. Clifford (May 22, 1866) (on file with 
Mass. Hist Soc’y, Clifford Papers, Box 8), available at https://reason.com/wp-
content/uploads/2024/09/1866-05-22-Stanbury-to-Clifford.pdf [https://perma.cc/FPX2-ZGL7]. 
 37. Id. 
 38. Id. 
 39. Letter from William Evarts to John H. Clifford (May 26, 1866) (on file with Mass. Hist. 
Soc’y, Clifford Papers, Box 8), available at https://reason.com/wp-content/uploads/2024/09/1866-
05-26-Evarts-to-Clifford-1.pdf [https://perma.cc/967P-X36J]. 
 40. Case of Davis, 7 F. Cas. 63, 70 (C.C.D. Va. 1867) (No. 3621a). 
 41. Id. at 75. 
 42. Letter from William Evarts to John H. Clifford (Aug. 14, 1866) (on file with Mass. Hist. 
Soc’y, Clifford Papers, Box 8), available at https://reason.com/wp-content/uploads/2024/09/1866-
08-14-Evarts-to-Clifford.pdf [https://perma.cc/7W5C-BTA3].  
 43. Copy of Letter from William Evarts and John H. Clifford to Henry Stanbery, Att’y Gen. 
(Aug. 14, 1866) (on file with Mass. Hist. Soc’y, Clifford Papers), available at 
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marked as a copy. It is not clear if this letter was ever sent to Stanbery. Evarts 
wrote the first portion of the enclosure. It stated, in part: 

 
It seems to me manifestly proper that, in the conduct of an affair of so 
grave responsibility in many relations, you should feel entirely free to 
dispense with associate counsel, or to select from the profession of the 
Country, such as in your own choice, should seem most suitable to the 
public interests in your charge.  
  We beg, therefore, to place wholly at your own disposal the question 
whether we shall longer consider ourselves of Counsel for the 
Government in these prosecutions, assuring you that as we were 
governed only by a sense of public duty in acceding to the wishes of 
the Government, as communicated to us by Atty Genl Speed, so, now, 
we have no personal views or feelings in surrendering to his successor 
the trust with which we have been honored.44 

 
Below that paragraph was, in Evarts’s handwriting, a statement for 

Clifford to sign or at least adopt by his own pen: 
 

Sir.  
  I agree with Mr. Evarts in the propriety, and in the adoption, of the 
course indicated in the forgoing letter which he has sent to me for my 
approval & signature.  
  But in the view I entertain of the matter of which it relates, and which 
I have distinctly expressed, with my reasons therefore, both to the 
President and the late Atty. Genl Mr. Speed, I desire to add that if it in 
the purpose of the Government to proceed with the trial of Jefferson 
Davis upon the indictment pending against him, in Virginia, I do not 
feel that any public or professional duty would require me to take a 
part in the proceeding. 
  Under existing circumstances, I can see no reasonable probability of 
any other result of such a trial, than the re-opening of a question which 
has already been solemnly determined by the highest tribunal to which 
it can ever be submitted, with almost certain impunity to the prisoner, 
and to the consequent humiliation of the Govt. & the Country.45 

 
If this letter was in fact sent, it is not clear if Stanbery accepted this 

withdrawal. Evarts would continue working on the case. 

 
https://reason.com/wp-content/uploads/2024/09/1866-08-14-Evarts-Clifford-to-Stanbury-
FInal.pdf [https://perma.cc/XC3S-CQFR].  
 44. Id. 
 45. Id. 
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On November 26, 1866, Evarts stated in court that it was “[t]he intention 
of the government in regard to that case is to proceed with the trial of it at 
some time during the present term of the court.”46 But trial court proceedings 
would not occur that year, or the year after, or the year after thhat. 

On May 1, 1867, Davis’s attorney petitioned Judge Underwood for a 
writ of habeas corpus ordering Davis’s release from military prison.47 On 
May 13, Brigadier General Henry S. Burton produced Davis in court.48 The 
return stated that “I am directed to do by the order of the president of the 
United States.”49 

Chandler appeared in these proceedings. He stated, “General Burton, 
comes into court to present his return, produces the body of Jefferson Davis, 
hitherto held by the military authorities, and hereby submits him to the 
control and authority of this court, as he had been commanded to by the 
president of the United States.”50 Evarts also presented arguments on behalf 
of the government. He said, “I deem it proper to say that I represent the 
government on this occasion and in this prosecution, in association with my 
learned friend the district attorney, Mr. Chandler.”51 Chandler argued further, 
“The question now presented is, whether the prisoner shall be admitted to 
bail.”52 Judge Underwood relayed, “I have received a letter from Chief 
Justice Chase, intimating his intention to come to this city if any important 
cases are likely to be tried.”53 Judge Underwood released Davis on $100,000 
bail.54 

Chandler would later testify before Congress how the government 
prepared its return to the writ of habeas corpus filed by Jefferson Davis. 
Chandler testified:  

 
The return was written by Mr. Evarts, who was of counsel for the 
government in the case, on a separate piece of paper, and was by me 
copied on the original writ of habeas corpus, with the addition of these 
words, “as I am directed to do by the order of the President of the 
United States, under date of May 8, 1867.” These concluding words 
were added by me at the express request of General [Henry S.] Burton, 
in order that he might show that it was done by the orders of the 
President.55  

 
 46. Case of Davis, 7 F. Cas. at 79.  
 47. Id. at 75–76.  
 48. Id. at 76. 
 49. Id. 
 50. Id. 
 51. Id. at 77. 
 52. Id. at 78. 
 53. Id. at 79. 
 54. Id.  
 55. Impeachment Investigation Hearings, supra note 35, at 502.  
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Chandler added that he had several “very brief conversations with the 

President [Andrew Johnson]” about “the disposition to be made of” Davis.56 
Chandler said, “I felt, and have felt all along, that it was quite important that 
I should know what the views of the administration were in reference to the 
trial of Mr. Davis.”57 But Chandler “never could get from [President Johnson] 
anything other than that the Attorney General had that whole matter in his 
charge.”58 Moreover, Chandler received no direction from the Attorney 
General, even “in reference to bail.”59 Chandler related that Evarts had 
“[s]ome little doubt” about the “correctness of [Chandler’s] opinion” 
regarding bail.60 Chandler produced a copy of a treatise, and then “Mr. Evarts 
agreed with me in opinion.”61 It was Chandler, and not Evarts, who met with 
President Johnson in the vain hope of setting strategy. These and other facts 
suggest that Chandler, and not Evarts, was the final decision maker on this 
matter. 

Chandler complained that he “did not think it right that the whole onus 
of the matter should be placed on [his] shoulders.”62 Rather, he “thought it 
right that the administration should give [him] definite, positive, and precise 
instructions.”63 The “onus” was on the shoulders of the appointed United 
States Attorney and not Evarts, the “associate.” 

Chandler explained that Attorney General Stanbery suggested that 
Chandler should prepare another indictment “without consultation with any 
one.”64 At the time, Chandler could not consult with Evarts, who was not in 
Richmond. Chandler later stated to Evarts that he (Chandler) “should prefer 
to have a new indictment.”65 Chandler did not “recollect” how Evarts 
replied.66 Attorney General Stanbery relayed to Congress that Chandler did 
not “require[] any assistance” with framing a new indictment.67 Rather, 
Chandler “seemed to express the opinion that he was competent to frame an 
indictment.”68 Stanbery said that Chandler would “consult with Mr. Evarts 
about the indictment.”69 Evarts apparently operated under the assumption 

 
 56. Id. at 503. 
 57. Id. 
 58. Id. 
 59. Id.  
 60. Id. at 505. 
 61. Id. 
 62. Id. 
 63. Id. 
 64. Id. at 506. 
 65. Id. at 507. 
 66. Id.  
 67. Id. at 425 [https://perma.cc/Q7LT-6C8E]. 
 68. Id. 
 69. Id. 



BLACKMAN MACROS - AUTHOR RETURNED (DO NOT DELETE) 2/10/2026  6:51 PM 

2026] A HISTORICAL RECORD OF SPECIAL COUNSELS 161 

that the draft of the 1868 indictment would have “to be submitted to the 
Attorney General and to receive his approval.”70 In early November 1867, 
U.S. Attorney Chandler informed the Attorney General that he expected he 
could soon share a draft indictment with the Attorney General “and then 
make an arrangement for the consultation with the associate counsel as [the 
Attorney General] suggest[s].”71 The report of the Davis case indicates that 
Chandler’s name was on both the 1866 and 1868 indictments.72 

In December 1867, Attorney General Stanbery reported to Congress the 
“fees paid to special counsel employed in the prosecution of Mr. Davis for 
high treason.”73 Two years later, the Attorney General provided Congress 
with a list of special counsels who were “retained by the Attorney General to 
assist the district attorneys in the discharge of their duties” and their “annual 
compensation.”74 

In 1868, Attorney General Homer Stanbery released a list of “Special 
counsel to assist district attorneys” in the Jefferson Davis case.75 William 
Evarts, Richard H. Dana, Jr., and H.H. Wells are reported to have been 
remunerated in 1867 in connection with that case.76 In October 1867, Richard 
H. Dana wrote to the Attorney General to “accept the appointment to the 
professional service with which you honor me.”77 Dana would later tell 
Attorney General Ebenezer R. Hoar that “[t]here were several interviews 
between myself, the Attorney General, Mr. Evarts and Mr. Chandler” “in 

 
 70. Copy of Letter of William M. Evarts to Lucius H. Chandler, U.S. Att’y for the E. Dist. of 
Va. (Feb. 18, 1868), enclosure to Letter from William M. Evarts to Henry Stanbery, Att’y Gen. 
(Feb. 18, 1868) (on file with Nat’l Archives, General Records of the Department of Justice, Record 
Group 60, Segregated Documents from Letters Received, Papers Relating to Jefferson Davis), 
available at https://catalog.archives.gov/id/6782867?objectPage=2 [https://perma.cc/CLF6-4T4A]. 
 71. Letter from Lucius H. Chandler to Henry Stanbery, Att’y Gen. (Nov. 6, 1987) (on file 
with Nat’l Archives, General Records of the Department of Justice, Record Group 60, Segregated 
Documents from Letters Received, Papers Relating to Jefferson Davis), available at 
https://catalog.archives.gov/id/6782850?objectPage=2 [https://perma.cc/FQA6-PUVZ]. 
 72. Case of Davis, 7 F. Cas. 63, 69, 88 (C.C.D. Va. 1868) (No. 3621a), available at 
https://static.case.law/f-cas/7/case-pdfs/0063-01.pdf [https://perma.cc/J86T-MPEH]. 
 73. S. EXEC. DOC. NO. 40-13, at 2 (2d Sess. 1867), available at https://reason.com/wp-
content/uploads/2024/09/1867-12-20-Letter-Doc-S-exdoc-40-13.pdf [https://perma.cc/9535-
UUNY].  
 74. S. EXEC. DOC. NO. 41-4 (2d Sess. 1869), available at https://reason.com/wp-
content/uploads/2024/09/1869-SExecDoc-41-4.pdf [https://perma.cc/N8ZB-K4VG].  
 75. COUNSEL EMPLOYED BY THE ATTORNEY GENERAL, HOUSE EXEC. DOC. NO. 40-198, at 
5 (2d Sess. 1868), available at https://www.govinfo.gov/content/pkg/SERIALSET-01341_00_00-
019-0198-0000/pdf/SERIALSET-01341_00_00-019-0198-0000.pdf#page=5 
[https://perma.cc/YN75-8FML]. 
 76. Id. 
 77. Letter from Richard H. Dana, Jr. to Henry Stanbery, Att’y Gen. (Oct. 28, 1867) (on file 
with Nat’l Archives, General Records of the Department of Justice, Record Group 60, Segregated 
Documents from Letters Received, Papers Relating to Jefferson Davis), available at 
https://catalog.archives.gov/id/6782864?objectPage=2 [https://perma.cc/88MC-GNCF]. 
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preparing indictments[.]”78 Also in October 1867, that same month, H.H. 
Wells wrote, “I accept of the employment and have informed Mr. Chandler 
of the fact.”79 John Clifford, who is not listed on the 1868 report, submitted 
a bill for his work on the case in January 1869.80 The Justice Department sent 
Clifford a check the following month.81 Historian Cynthia Nicoletti wrote 
that “William Evarts and John Clifford [were] hired to direct the Davis 
prosecution”82 Special Counsel Jack Smith cited Nicoletti and took this 
assertion a step further. He wrote that Evarts and Clifford were “not merely 
. . . assistants to a local District Attorney.”83 However, the historical record 
does not support these claims. Evarts and Clifford were retained as assistants 
to Chandler. They did not direct the prosecution. 

Davis would never be tried. On Christmas Day, 1868, President Johnson 
issued an amnesty proclamation extending a pardon to Davis and other 
confederates for the offense of treason.84 In effect, this amnesty terminated 
the treason trial.  

III. IN 1875, DURING THE GRANT ADMINISTRATION, ATTORNEY GENERAL 
EDWARDS PIERREPONT RETAINED “SPECIAL ASSISTANTS” TO ASSIST THE 

UNITED STATES DISTRICT ATTORNEY WITH THE PROSECUTION OF THE 
WHISKEY RING SCANDAL 

In the 1870s, tax collectors failed to collect duties from whiskey 
distillers in the Midwest. This scandal, which became known as the Whiskey 

 
 78. Letter from Richard H. Dana, Jr. to Ebenezer R. Hoar, Att’y Gen. (Aug. 3, 1869) (on file 
with Nat’l Archives, General Records of the Department of Justice, Record Group 60, Segregated 
Documents from Letters Received, Papers Relating to Jefferson Davis), available at 
https://catalog.archives.gov/id/6782868?objectPage=11 [https://perma.cc/8BVL-R6Z9], https:// 
catalog.archives.gov/id/6782868?objectPage=3 [https://perma.cc/2YFQ-UPKX]. 
 79. Letter from H. H. Wells to Henry Stanbery, Att’y Gen. (Oct. 26, 1867) (on file with Nat’l 
Archives, General Records of the Department of Justice, Record Group 60, Segregated Documents 
from Letters Received, Papers Relating to Jefferson Davis), available at https:// 
catalog.archives.gov/id/6782863?objectPage=2 [https://perma.cc/29JK-LKRV]. 
 80. Letter from John H. Clifford to Williams Evarts (Jan. 26, 1869) (on file with Nat’l 
Archives, General Records of the Department of Justice, Record Group 60, Segregated Documents 
from Letters Received, Papers Relating to Jefferson Davis), available at https:// 
catalog.archives.gov/id/6782902?objectPage=2 [https://perma.cc/XLX2-3MAW]. 
 81. Letter from Matthew F. Pleasants, Chief Clerk, to John H. Clifford (Feb. 11, 1869) (on 
file with Nat’l Archives, General Records of the Department of Justice, Record Group 60, General 
and Miscellaneous Letter Books, Dec. 16, 1867–July 13, 1869), available at 
https://catalog.archives.gov/id/72692246?objectPage=218 [https://perma.cc/QC8L-VE6G]. 
 82. CYNTHIA NICOLETTI, SECESSION ON TRIAL: THE TREASON PROSECUTION OF JEFFERSON 
DAVIS 127 (2017). 
 83. Brief for the United States, supra note 5, at 54–55. 
 84. Proclamation No. 15, 15 Stat. 711 (Dec. 25, 1868), available at http://hdl.loc.gov/ 
loc.rbc/rbpe.23602600 [https://perma.cc/3UAA-TS2A]. 
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Ring, was quite controversial. The Grant Administration would retain special 
assistants to assist the federal prosecutor in St. Louis, Missouri.  

There was a fairly detailed chain of communications that led to these 
appointments. In May 1875, David P. Dyer was the federal District Attorney 
for the Eastern District of Missouri. That month, Dyer had presided over the 
grand jury in St. Louis.85 

On June 4, 1875, Lucien Hawley, the supervisor of the Internal Revenue 
office in Missouri, wrote to Lucien Eaton: 

 
My dear Mr. Eaton, 
  Solicitor Wilson is here, and wants three or four of the best names 
you can give as Counsel & aid for the Dist. Atty.  
  Having in view three points, to wit commanding the respect of 
friends and terror to enemies. Ability to aid in the preparation of papers 
([like] indictments) and preparing cases for trial. Ability to go ahead 
on trial before jury.  
  I infer that a counsel fee will be paid that will make it possible to get 
the highest talent. 
   Yours, 
   Lucien Hawley 
   I want this before 4 o’clock P.M.86  

 
It seems that Eaton recommended himself to Hawley. 

 On June 8, 1875, Daniel D. Pratt, the Commissioner of Internal 
Revenue, received a telegram stating that “John B. Henderson and Lucien 
Eaton accept the tender to them of employment as assistants to District 
Attorney made by Solicitor Wilson.”87 The telegram stated, “Please forward 
commission.”88 

That same day, on June 8, 1875, Pratt wrote to Secretary of the Treasury 
Benjamin H. Bristow regarding the “employment of John B. Henderson and 
Lucien Eaton, to assist the United States Attorney for the Eastern District of 

 
 85. WHISKY FRAUDS: TESTIMONY BEFORE THE SELECT COMMITTEE CONCERNING THE 
WHISKY FRAUDS, H.R. MISC. DOC. NO. 44-186, at 30 (1876), available at https://www.loc.gov/ 
item/2024884629 [https://perma.cc/WR9R-MDF3]. 
 86. Letter from Lucien Hawley to Lucien Eaton (June 4, 1875) (on file with Mo. Hist. Soc’y, 
Lucien Eaton Papers, Box 32), available at https://reason.com/wp-content/uploads/2024/09/1875-
06-04-Hawley_Book_23_page_53.pdf [https://perma.cc/ZVL5-DMVY].  
 87. Telegram from Lucien Hawley to Daniel D. Pratt, Comm’r of Internal Revenue (June 8, 
1875), available at https://reason.com/wp-content/uploads/2024/09/1875-06-08-Pratt-Telegram. 
pdf [https://perma.cc/4DZN-EAXL].  
 88. Id. 
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Missouri in the prosecution of Internal Revenue cases.”89 Bristow 
“recommend[ed] their employment and request[ed] that the Hon. Attorney 
General be requested to make the appointments.”90 

On June 10, 1875, Secretary of the Treasury Benjamin H. Bristow wrote 
to Attorney General Edwards Pierrepont “relative to the employment of John 
B. Henderson and Lucien Eaton as assistants to the United States [attorney] 
for the Eastern District of Missouri in the prosecution of internal revenue 
cases.”91 Bristow had the “honor to recommend that the request of the 
Commissioner of Internal Revenue be complied with . . . .”92 

On June 11, 1875, Bristow’s request was received at the Department of 
Justice. The cover sheet reflects that Bristow requested the appointment of 
John Henderson and Lucien Eaton “to assist the U.S. Atty for Ea. Mo. in 
Whisky Cases.”93 That request was answered the same day the request was 
received at the Justice Department.94 

On June 11, 1875, Attorney General Pierrepont issued identical letters 
to Eaton and Henderson:  

 
You are hereby appointed Special Assistant to the U.S. Attorney for 
the Eastern District of Missouri to assist him in the prosecution of 
internal revenue cases. For your service in this behalf a reasonable 
compensation to be determined by this Department will be paid to 
you.95 

 
 89. Letter from Daniel D. Pratt, Comm’r of Internal Revenue, to Benjamin Bristow, Sec. of 
Treasury (June 8, 1875), available at https://reason.com/wp-content/uploads/2024/09/1875-06-08-
Pratt-to-Bristow.pdf [https://perma.cc/8H6Z-JZAL].  
 90. Id. 
 91. Letter from Benjamin H. Bristow, Sec. of Treasury, to Edwards Pierrepont, Att’y Gen. 
(June 10, 1875), available at https://reason.com/wp-content/uploads/2024/09/1875-06-10-Bristow-
Pierrepoint.pdf [https://perma.cc/FH8H-G3N8].  
 92. Id. 
 93. Letter from Benjamin H. Bristow, Sec. of Treasury, to Edwards Pierrepont, Att’y Gen. 
(June 10, 1875) (on file with Nat’l Archives, General Records of the Department of Justice, Record 
Group 60, Series Entry A1 56, Box 65), available at https://catalog.archives.gov/id/4687929 
[https://perma.cc/7RWW-BAMW].  
 94. Id. 
 95. Letter from Edwards Pierrepont, Att’y Gen., to Lucien Eaton (June 11, 1875) (on file with 
Nat’l Archives, General Records of the Department of Justice, Record Group 60, Series Entry A1 
77, Volume F), available at https://catalog.archives.gov/id/66398156?objectPage=59 
[https://perma.cc/E8VE-S9WY]. Letter from Edwards Pierrepont, Att’y Gen., to J. B. Henderson 
(June 11, 1875) (on file with Nat’l Archives, General Records of the Department of Justice, Record 
Group 60, Instruction Books, June 2, 1875–Aug. 25, 1876), available at https://catalog. 
archives.gov/id/66398156?objectPage=59 [https://perma.cc/E8VE-S9WY].  
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Eaton and Henderson were marked down as special assistants for “internal-
revenue cases” in the Eastern District of Missouri on Attorney General 
Pierrepont’s 1875 list of “assistants to the United States attorneys.”96 

Department of Justice records reflect that commissions were sent to the 
Honorable J.B. Henderson and Lucien Eaton, Esq.97 The registry reflects that 
Eaton and Henderson were special assistants in the “Whiskey Cases.”98 
Eaton’s compensation was set to $1099.99 In the “Remarks” column, there is 
notation that Eaton’s “[s]ervices [were] not required after Sept. 8, 1876.”100 
I think this notation, as well as the correspondence, reflects that Eaton held a 
temporary position of employment which terminated in due course, as 
opposed to a resignation or removal from office. Attorney General Alphonso 
Taft noted that Eaton and Henderson had been “discontinued,” but 
designations as special assistants in “whisky cases” were held by Broadhead 
and others, including Philemon Bliss who was simultaneously a regular 
assistant.101 Henderson was paid $5,000 as a special assistant.102 

On June 15, 1875, Henderson wrote to Attorney General Pierrepont.103 
Henderson noted that he received Pierrepont’s letter “notifying me of 
appointment as Special Assistant to aid the United States Attorney for the 
Eastern District of Missouri in the prosecution of Internal Revenue Cases 
. . . .”104 Henderson “cheerfully accept[ed] the appointment” and stated he 
would be “pleased to render the District Attorney all the assistance in [his] 
power.”105 That letter was received at the Department of Justice on June 17, 

 
 96. ANNUAL REPORT OF THE ATTORNEY-GENERAL OF THE UNITED STATES, H.R. EXEC. 
DOC. NO. 44-14, at 104 (1st Sess. 1875), available at https://books.google.com/ 
books?id=TKE6dTIl5hUC&pg=RA2-PA104. 
 97. Record of Appointments of Assistant District Attorneys and Special Assistant Attorneys 
General (Sept. 19, 1870–Feb. 12, 1898) (on file with Nat’l Archives, General Records of the 
Department of Justice, Record Group 60, Entry Series P 333, Volume 1, 14–15), available at 
https://catalog.archives.gov/id/5524645 [https://perma.cc/RWY4-6KEN].  
 98. Id. 
 99. Id.  
 100. Id. 
 101. ANNUAL REPORT OF THE ATTORNEY-GENERAL OF THE UNITED STATES, H.R. EXEC. 
DOC. NO. 44-20, at 31 (2d Sess. 1877), available at https://books.google.com/ 
books?id=n7pQ0zyT0nQC&pg=RA12-PA31. 
 102. Id. 
 103. Letter from John B. Henderson, Former U.S. Sen., to Edwards Pierrepont, Att’y Gen. 
(June 15, 1875) (on file with Dep’t of Just.), available at https://reason.com/wp-
content/uploads/2024/09/1875-06-15-Henderson-Pierrepoint.pdf [https://perma.cc/F8ND-
AYNM].  
 104. Id. 
 105. Id. 



BLACKMAN MACROS - AUTHOR RETURNED (DO NOT DELETE) 2/10/2026  6:51 PM 

166 SOUTH TEXAS LAW REVIEW [Vol. 65:2 

1875.106 In a December 1877 report to Congress, Attorney General Charles 
Devens referred to Section 363 appointees as “special counsel.”107 

A 1973 report by the Congressional Research Service stated: 
“President Grant on June 1, 1875 appointed General John B. Henderson to 
be special counsel to help prosecute the St. Louis Whiskey Ring.”108 
Likewise, Donald Smaltz wrote, “President Grant appointed the first special 
prosecutor in 1875.”109 The documentary evidence I located indicates that 
President Grant himself did not make the initial appointment. Nor were 
Henderson and Eaton the first special prosecutors.  

At least initially, Grant supported Henderson’s role. On July 29, 1875, 
Grant stated, “Let no guilty man escape if it can be avoided[,]” and “[n]o 
personal consideration should stand in the way of performing a public 
duty.”110  

However, Grant’s initial support would not last long. Soon the 
investigation focused on Grant’s personal secretary, Orville E. Babcock, who 
was later indicted in Missouri.111 On December 10, 1875, Grant directed 
Pierrepont to send a wire to Dyer, the United States District Attorney.112 The 
wire stated that Henderson’s speech before the grand jury implicating 
Babcock “was regarded by every member [of the cabinet] as an outrage upon 
professional propriety.”113 The wire also stated that Henderson’s 
“employment by this Department was sanctioned [by the President] in order 
that no impediment might be placed in the way of bringing to speedy 
punishment every defrauder of the revenue at Saint Louis.”114 The wire 
concluded, “[Dyer] will advise General Henderson of his discharge from 
further service, and secure in his place the aid of the most able and efficient 

 
 106. Id. 
 107. ANNUAL REPORT OF THE ATTORNEY GENERAL OF THE UNITED STATES, H.R. EXEC. 
DOC. NO. 45-7, at 8 (2d Sess. 1877), available at https://www.govinfo.gov/ 
content/pkg/SERIALSET-01802_00_00-003-0007-0000/pdf/SERIALSET-01802_00_00-003-
0007-0000.pdf#page=8 [https://perma.cc/7AXE-LC9N] (“The sum of $306,241.61 was paid to 
United States attorneys, and to their assistants, regular and special, consisting of the earnings of the 
former, salaries of regular assistants, and compensation to special counsel appointed by the Attorney 
General under section 363 of the Revised Statutes. This section directs the Attorney-General to 
employ and retain in the name of the United States, such attorneys and counselors at law as he may 
think necessary, to assist the district attorneys in the discharge of their duties, and to stipulate with 
such assistant attorneys and counsel the amount of compensation, and to have supervision of their 
conduct and proceedings.” (emphasis added)). 
 108. LOGAN, supra note 3, at 7. 
 109. Smaltz, supra note 4, at 2311. 
 110. WHISKY FRAUDS: TESTIMONY BEFORE THE SELECT COMMITTEE CONCERNING THE 
WHISKY FRAUDS, H.R. MISC. DOC. NO. 44-186, at 485 (1876). 
 111. See LOGAN, supra note 3, at 9–12.  
 112. Id. at 12. 
 113. Id. 
 114. Id. 
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counsel [Dyer] can find, without regard to his politics.”115 That same day, 
Pierrepont wrote to Dyer, “The President and all the Cabinet are desirous that 
you secure the services of Hon. Samuel Glover in the place of General 
Henderson.”116  

Smaltz wrote that Grant “fired” Henderson.117 Grant did not appoint 
Henderson. Nor did Grant remove Henderson. Rather, only the Attorney 
General, who made the appointment of Henderson, could have effected 
Henderson’s removal through the District Attorney. It is not clear that 
President Grant could have personally removed an employee he did not 
appoint. But Grant could issue a lawful order to his Attorney General to effect 
the removal. Moreover, this record reveals there is nothing new under the 
sun: presidents have long sought to fire special counsels who were 
investigating his administration. 

IV. IN 1881, DURING THE GARFIELD ADMINISTRATION, ATTORNEY 
GENERAL WAYNE MACVEAGH RETAINED SPECIAL ASSISTANTS TO ASSIST 

THE UNITED STATES DISTRICT ATTORNEY WITH THE PROSECUTION OF 
DEFENDANTS IN THE STAR ROUTES POSTAL SCANDAL 

During President James A. Garfield’s short tenure, a scandal emerged 
about postal routes, known as the “Star Routes” postal scandal. 

In 1881, Attorney General Wayne MacVeagh appointed two lawyers, 
from outside the Department of Justice, to assist with the investigation. 
MacVeagh retained Albert M. Gibson and William A. Cook.118 MacVeagh 
retained Gibson on April 22, 1881.119 And on June 1, MacVeagh retained 
Cook as “special assistant U.S. attorney for the District of Columbia to aid in 
the star route prosecutions; his association with the investigations continued 
until March 1, 1882.”120  

 
 115. Id. 
 116. Copy of Letter from Edwards Pierrepont, Att’y Gen., to David P. Dyer, U.S. Att’y St. 
Louis, Mo. (Dec. 10, 1875) (on file with Nat’l Archives, General Records of the Department of 
Justice, Record Group 60, Instruction Books, June 2, 1875–Aug. 25, 1876), available at 
https://catalog.archives.gov/id/66398156?objectPage=187 [https://perma.cc/94KG-GA6L]. 
 117. Smaltz, supra note 4, at 2312.  
 118. Diary Entry of James A. Garfield (June 3, 1881), in 4 THE DIARY OF JAMES A. GARFIELD 
604 & nn. 172–73 (Harry James Brown & Frederick D. Williams eds., 1981). 
 119. Id. at n.172. 
 120. Id. at n.173; TESTIMONY RELATING TO EXPENDITURES IN THE DEPARTMENT OF JUSTICE: 
THE STAR-ROUTE CASES, H.R. MISC. DOC. 48-38, pt. 2, at 94 (1884), available at 
https://books.google.com/books?id=xi25Xzzo-JkC&pg=RA1-PA94 (“You [Cook] are hereby 
appointed special assistant United States attorney for the District of Columbia to aid in the 
prosecution of certain persons charged with being concerned in frauds on the United States in 
connection with what is known as the star-route investigation, at a compensation to be determined 
by the Attorney-Genera- [sic] when the suits are ended. You will take the oath required of district 
attorneys and transmit the same to this department.”). Another Star Route Prosecutor, Richard 



BLACKMAN MACROS - AUTHOR RETURNED (DO NOT DELETE) 2/10/2026  6:51 PM 

168 SOUTH TEXAS LAW REVIEW [Vol. 65:2 

On June 3, 1881, President Garfield wrote in his diary that he (Garfield) 
had “learned some things about the employment of Gibson and Cook by the  
[Attorney General] in connection with Post Office investigation which 
trouble [him].”121 Garfield wrote that Gibson “has long been my defamer,” 
and Cook “has an unsavory reputation.”122 The New York Times later reported 
that “Cook’s appointment as Government counsel in the star route cases was 
both surprising and disgusting to President Garfield.”123 That same day, on 
June 8, 1881, Cook wrote to MacVeagh about the “Star route business.” He 
complained that the “present efforts of ‘the other side,’ seem to be directed 
to disparaging your assistants, even including me.”124 Once again, there is 
nothing new under the sun: presidents have long sought to disparage special 
counsels who were investigating his administration. Some things never 
change. 

Smaltz wrote that “Garfield appointed a well-known criminal lawyer, 
William Cook . . . to assist the government prosecutors handling the case.”125 
Smaltz added that “Garfield’s appointment of Special Prosecutor Cook no 
doubt reflected his belief not only that a more thorough investigation would 
be provided by an outsider, but also that the public would have more 
confidence in the prosecutions if they were handled by someone outside his 
administration.”126 However, based on these records, Garfield did not make 
the appointment. Moreover, Garfield did not seem pleased with the 
appointment of Cook in particular. 

Based on my review of these sources, Cook was appointed to assist the 
Attorney General and the District Attorney. For example, the New York 
Times reported that Cook “has been commissioned special Assistant 
Attorney-General to conduct the prosecution under the direction of Mr. 

 
Merrick, was designated “Special Assistant Attorney General to aid in the prosecution of certain 
persons charged with being concerned in frauds,” with his “compensation to be determined by the 
Attorney General when the suits are ended.” Letter of appointment from Benjamin H. Brewster, 
Att’y Gen., to Richard T. Merrick (Mar. 29, 1882) (on file with Nat’l Archives, General Records of 
the Department of Justice, Record Group 60, Instruction Books, June 6, 1881–June 17, 1882), 
available at https://catalog.archives.gov/id/66400034?objectPage=266 [https://perma.cc/3W8N-
BGGJ]. 
 121. Diary Entry of James A. Garfield, supra note 118, at 604 (footnotes omitted). 
 122. Id. 
 123. Why Cook Was Appointed, N.Y. TIMES, July 5, 1883, at 1, available at https:// 
reason.com/wp-content/uploads/2024/07/1883-07-05-NYT.pdf [https://perma.cc/5E7Y-XD7E].  
 124. Letter from William A. Cook to Wayne MacVeagh, Att’y Gen. (June 8, 1881) (on file 
with Hist. Soc’y of Pa., MacVeagh Papers, Box 5, Folder 2), available at https://reason.com/wp-
content/uploads/2024/09/1881-06-08-Cook-6-8-81-Incoming-Box-5-F-2-1.pdf 
[https://perma.cc/N3ZL-S7RG].  
 125. Smaltz, supra note 4, at 2313. 
 126. Id. 
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MacVeagh.”127 Cook testified that George B. Corkhill, the District Attorney 
for the District of Columbia, “certainly knew” about an indictment Cook 
sought.128 

President Garfield died in September 1881, and the investigation 
continued during the administration of President Chester A. Arthur. 

MacVeagh resigned on October 24, 1881.129 That day, Cook wrote to 
MacVeagh that “there are indications that I may not long continue in the 
cases.”130 In November 1881, MacVeagh wrote an eleven-page, typed letter 
to President Arthur.131 This remarkably candid communication explained that 
MacVeagh intended to step down but also brought Arthur up to speed on the 
Star Route matter. MacVeagh knew “comparatively nothing about the Star 
Route frauds until President Garfield called my attention to them.”132 
Garfield “spoke very earnestly of his duty to have them thoroughly 
investigated[.]”133 MacVeagh relayed that “Mr. Woodward thought it 
desirable that he should have the assistance of Mr. Gibson” and received from 
President Garfield “directions to employ Mr. Gibson.”134 Garfield had a very 
different account Gibson’s employment. Later, Woodward and Gibson 
“agreed in requesting the employment of Mr. Cook, precisely the same 
course was pursued with the same result.”135 Garfield, apparently, only 
confided in his journal how he really felt about Cook. Corkhill, the District 
Attorney for the District of Columbia, asked MacVeagh if the cases were 
ready for a grand jury.136 The Attorney General replied that “Mr. Cook, his 
own special assistant in the cases was the person to give him any information 
he desired.”137  

 
 127. Stopping Postal Frauds: Some of the Fruits of Mr. James’s Investigation, N.Y. TIMES, 
June 2, 1881, at 1, available at https://reason.com/wp-content/uploads/2024/07/1881-06-02-
NYT.pdf [https://perma.cc/T7C5-CA79]. 
 128. Star Route Counsel Fees: Mr. Cook Still on the Witness Stand, N.Y. TIMES, Mar. 14, 
1884, at 3, available at https://reason.com/wp-content/uploads/2024/07/1884-03-14-NYT.pdf 
[https://perma.cc/5EYW-KNNG]. 
 129. Attorney General: Isaac Wayne MacVeagh, U.S. DEPT. OF JUST. (Oct. 24, 2022), 
https://www.justice.gov/ag/bio/macveagh-isaac-wayne [https://perma.cc/XC3D-GNWX].  
 130. Letter from William A. Cook to Wayne MacVeagh, Att’y Gen. (Oct. 24, 1881) (on file 
with Hist. Soc’y of Pa., MacVeagh Papers, Box 5, Folder 4), available at https://reason.com/wp-
content/uploads/2024/09/1881-10-24-Cook-10-24-81-Incoming-Box-5-F-4-1.pdf [https://perma.cc 
/2Y6Z-CX7Z].  
 131. Letter from Wayne MacVeagh, Att’y Gen., to Chester A. Arthur (Nov. 8, 1881) (on file 
with Hist. Soc’y of Pa., MacVeagh Papers, Box 7, Folder 6), available at https://reason.com/wp-
content/uploads/2024/09/1881-11-08-To-Arthur-Outgoing-Box-7-F-6-1.pdf [https://perma.cc/ 
8NGH-CZ77].  
 132. Id. at 1. 
 133. Id. 
 134. Id. at 3. 
 135. Id. 
 136. Id.  
 137. Id. at 5. 
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Another special counsel from this period bears mentioning. In May 
1882, Attorney General Benjamin H. Brewster appointed Richard Crowley 
as Special Assistant for the Northern District of New York.138 In December 
1882, the Attorney General submitted his annual report to Congress listing 
Crowley as a special assistant.139 In January 1883, Crowley received a second 
appointment as Special Assistant, this time for election cases in South 
Carolina.140 At the time, Crowley served in the House of Representatives. His 
term would conclude in March 1883.141 Crowley testified that he took the 
oath for the South Carolina appointment several weeks before his elective 
term expired.142 Crowley was asked if he performed these services while he 
was “a member of Congress.”143 Crowley replied, “I am not the only member 
of Congress who has presented bills to the Government for services rendered 
while he was a member.”144 

The Incompatibility Clause provides that “no Person holding any Office 
under the United States, shall be a Member of either House during his 
Continuance in Office.”145 If the special counsel position was an “Office 
under the United States,” then Crowley, as a sitting member, could not have 
concurrently held the special counsel position. At the time, neither the 
Attorney General nor anyone in Congress raised this objection. However, in 
House election contests in 1884 and 1885, accusations were advanced that 
service as a special assistant to a district attorney was incompatible with 
being a member.146 
 
 138. TESTIMONY RELATING TO EXPENDITURES IN THE DEPARTMENT OF JUSTICE: THE 
OTTMAN CASE, H.R. MISC. DOC. 48-38, pt. 3, at 60 (1884), available at 
https://books.google.com/books?id=GZpAAAAAYAAJ&pg=PA60. (relaying a copy of Crowley’s 
New York appointment letter from the Attorney General from May 1882). 
 139. ANNUAL REPORT OF THE ATTORNEY-GENERAL OF THE UNITED STATES, H.R. EXEC. 
DOC. NO. 47-8, at 87 (2d Sess. 1882), available at https://books.google.com/ 
books?id=4Q3LZBm4HoEC&pg=PA87. 
 140. H.R. MISC. DOC. NO. 48-38, pt. 3, at 62, available at https://books.google.com/ 
books?id=GZpAAAAAYAAJ&pg=PA62 (relaying a copy of Crowley’s South Carolina 
engagement letter from the Attorney General from Jan. 12, 1883). 
 141. 14 CONG. REC. 3772 (Mar. 3, 1883). 
 142. H.R. MISC. DOC. NO. 48-38, pt. 3, at 63 (1884) (Testimony of Richard Crowley, Mar. 25, 
1884), available at https://books.google.com/books?id=GZpAAAAAYAAJ&pg=PA63. 
 143. Id. at 61. 
 144. Id.  
 145. U.S. CONST. art. I, § 6; see Josh Blackman & Seth Barrett Tillman, The Incompatibility 
Clause, in THE HERITAGE GUIDE TO THE CONSTITUTION 111 (Josh Blackman & John G. Malcolm 
eds., 3d ed. 2025), available at https://constitution.heritage.org/essays/a1-s6-c2-b/ [https:// 
perma.cc/44VK-NZ7L]. 
 146. See generally 116 CONG. REC. app., pt. 3, at 114–17 (1885), available at 
https://www.congress.gov/48/crecb/1885/02/18/GPO-CRECB-1885-pt3-v16-13.pdf [https:// 
perma.cc/KW57-HVFT]; 15 CONG. REC. 5821 (1884), available at https://www.congress.gov/48/ 
crecb/1884/06/30/GPO-CRECB-1884-pt6-v15-8-2.pdf#page=28 [https://perma.cc/G82A-KX38]; 
PAPERS AND TESTIMONY IN THE CONTESTED-ELECTION CASE OF JOHN E. MASSEY VS. JOHN S. 
WISE, H.R. MISC. DOC. NO. 48-27, pt. 2, available at https://books.google.com/ 
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V. IN 1903, DURING THE THEODORE ROOSEVELT ADMINISTRATION, 
ATTORNEY GENERAL PHILANDER C. KNOX RETAINED SPECIAL 

ASSISTANTS TO INVESTIGATE THE POST OFFICE CASES 

During the Theodore Roosevelt Administration, allegations arose that 
postal officials had accepted bribes and kickbacks. On June 22, 1903, 
President Roosevelt wrote to Attorney General Philander C. Knox.147 
Roosevelt observed that there had already been many indictments from the 
scandal, and “it is probable that other indictments will hereafter be asked 
for.”148 Roosevelt wrote that it would be “difficult” for the “district attorney’s 
office, of the District of Columbia,” to complete that “amount of work . . . 
without neglecting other important public duties[.]”149 Roosevelt suggested 
that if the Attorney General “can not detail some of your present staff you 
appoint special assistants” to assist in current cases and to work on potential 
future cases.150 Roosevelt, at least, wanted to grant special counsel the power 
to indict defendants. But Roosevelt would not receive what he requested.  

On June 24, the New York Times reported that “the Government has 
secured special counsel to assist” in the cases: Holmes Conrad of New York 
and Charles Joseph Bonaparte of Baltimore were “retained.”151 Conrad and 
Bonaparte would later report that “[o]n June 24 last past the undersigned were 
appointed special assistants to the Attorney-General in certain designated 
prosecutions, the scope of our employment to be ‘subject to any changes 
which may be made by this Department.’”152 

On June 26, Bonaparte announced that he had been “appointed a special 
assistant to the Attorney General in the cases.”153 Bonaparte relayed that he 

 
books?id=wCcdCrQFlVgC&pg=PA1; 15 CONG. REC. 5591 (1884), available at 
https://www.govinfo.gov/content/pkg/GPO-CRECB-1884-pt6-v15/pdf/GPO-CRECB-1884-pt6-
v15-4-2.pdf#page=3 [https://perma.cc/3KY2-33BN]; DIGEST OF CONTESTED-ELECTION CASES 
ARISING IN THE FORTY-EIGHTH, FORTY-NINTH, AND FIFTIETH CONGRESSES, H.R. MISC. DOC. NO. 
50-63, at 7–52, 365–71 (2d Sess. 1889), available at https://books. 
google.com/books?id=jQ0vAAAAYAAJ&pg=PA7. 
 147. INVESTIGATION OF THE POST-OFFICE DEPARTMENT, H.R. DOC. NO. 58-383, at 197 (2d 
Sess.1904), available at https://reason.com/wp-content/uploads/2024/09/1903-06-22-H-Doc-58-
383-197.pdf [https://perma.cc/XMC2-HZ5Z]. 
 148. Id. 
 149. Id. 
 150. Id. 
 151. To Prosecute Postal Cases: Conrad and Charles J. Bonaparte Appointed Special Counsel 
for Government, N.Y. TIMES, June 24, 1903, at 1 [hereinafter To Prosecute Postal Cases], available 
at https://reason.com/wp-content/uploads/2024/09/1903-06-24-NYT.pdf [https://perma. 
cc/66J4-95ZG]. 
 152. INVESTIGATION OF THE POST-OFFICE DEPARTMENT, S. DOC. NO. 58-151, at 354 (2d 
Sess. 1904), available at https://books.google.com/books?id=nJMZAAAAYAAJ&pg=PA354. 
 153. Bonaparte Ready for Work: Lawyer Who Is to Prosecute Post Office Department 
Offenders Will Qualify at Once, N.Y. TIMES, June 27, 1903, at 3, available at https:// 
perma.cc/F92Y-3MDG. 
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had been “summoned to the White House last Monday [(June 15)] . . . and 
requested by the President to render any service in connection with the postal 
prosecutions which the Attorney General might ask of [him].”154 A report on 
this post office scandal observed that “it was deemed advisable that special 
counsel should be employed, and Messrs. Charles J. Bonaparte and Holmes 
Conrad were chosen for this purpose.”155  

Smaltz wrote that “Roosevelt appointed a duo of prosecutors, Holmes 
Conrad and Charles J. Bonaparte, to assist in the prosecution of the case.”156 
The June 22 letter reflects that Roosevelt was asking the Attorney General to 
engage with special counsel. I think it more likely that the Attorney General 
employed Conrad and Bonaparte. But Knox did so reluctantly. A biography 
of Knox observed that “Knox was opposed to resurrecting old scandals; he 
passively agreed to the appointment of Conrad and Bonaparte as special 
counsels, but did not use their services extensively until specifically directed 
to do so by” Roosevelt.157 Knox apparently was “annoyed” by Roosevelt’s 
intervention, and “attempt[ed] to ignore the special counsels.”158 

Knox, perhaps in an attempt to ignore the special counsel, did not 
correspond directly with Bonaparte and Conrad. Rather, the Acting Attorney 
General communicated with the special assistants. At the time, Henry M. 
Hoyt was Solicitor General,159 and served as Acting Attorney General. 

On July 15, 1903, Roosevelt wrote to Hoyt to “direct Messrs. Bonaparte 
and Conrad immediately to take up the Tulloch charges and report to me 
concerning them.”160 Roosevelt “wish[ed] this investigation to be begun at 
once and the conclusions laid before me as soon as is practicable.”161 
On July 17, 1903, Hoyt wrote to Roosevelt:  

 
I have received your letter of July 15, and have accordingly instructed 
Messrs. Bonaparte and Conrad to take up at once the various postal 
matters upon which you desire a report. I have advised them 
specifically of the points which you desire to be covered, and have 

 
 154. Id. 
 155. S. DOC. NO. 58-151, at 6. 
 156. Smaltz, supra note 4, at 2314 (citing To Prosecute Postal Cases, supra note 151). 
 157. ANITA TORRES EITLER, PHILANDER CHASE KNOX, FIRST ATTORNEY-GENERAL OF 
THEODORE ROOSEVELT, 1901–1904, at 23 (1959).  
 158. Id. at 24. 
 159. Solicitor General: Henry M. Hoyt, U.S. DEP’T. OF JUST. (Sept. 18, 2023), 
https://www.justice.gov/osg/bio/henry-m-hoyt [https://perma.cc/S4AT-4P9M]. 
 160. Copy of Letter from Theodore Roosevelt to Philander C. Knox, Att’y Gen. (July 15, 1903) 
(on file with Libr. of Cong., Theodore Roosevelt Papers, Series 2: Letterpress Copybooks 1897–
1916, Vol. 40), available at https://www.loc.gov/resource/mss38299.mss38299-
331_0048_0571/?sp=487 [https://perma.cc/4GWQ-G69N]. 
 161. Id. 
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instructed them to forward their report to you direct at their earliest 
convenience.  
  I understand from your letter that you desire this report thus to be 
transmitted to you direct and not through this Department.162 

 
That same day, on July 17, 1903, Hoyt wrote a letter to Bonaparte.163 The 
letter stated, in part: 
 

I am instructed by the President to direct you, in conjunction with Mr. 
Holmes Conrad, to take up at once the Tulloch charges and report 
direct to the President concerning them; also to examine all the 
indictments found and report to him upon them, and to confer with 
Fourth Assistant Postmaster General Bristow, examine and consider 
all the charges in reference to post office affairs which in your 
judgment are of sufficient importance to warrant action by the 
Department of Justice, whether these charges have been laid before 
Mr. Bristow or not.  
  The President desires to have this report at your earliest 
convenience.164 

 
The Acting Attorney General then quoted from the President’s directive: 
 

I wish to get a report on the general situation as regards all the Post 
Office scandal[s] from a legal standpoint as soon as possible, and I 
wish this report to be as comprehensible as possible.  

 
On July 21, 1903, the Acting Attorney General wrote again to 

Bonaparte.165 Here, it was explained that the report should be sent to the 
Justice Department and not to the President. The Acting Attorney General 
explained: 

 

 
 162. Letter from Henry Martyn Hoyt, Acting Att’y Gen., to Theodore Roosevelt (July 17, 
1903) (on file with Libr. of Cong., Theordore Roosevelt Papers, Letters and Related Material 1759-
1919), available at https://www.loc.gov/resource/mss38299.mss38299-035_0001_0969/?sp=165 
[https://perma.cc/4P4M-7QNJ].  
 163. Letter from Henry Martyn Hoyt, Acting Att’y Gen., to Charles Bonaparte, Spec. Att’y 
(July 17, 1903) (on file with Nat’l Archives, General Records of the Department of Justice, Record 
Group 60, General and Miscellaneous Letter Books), available at https://catalog. 
archives.gov/id/72732528?objectPage=475 [https://perma.cc/582Q-699R]. 
 164. Id. 
 165. Letter from Henry Martyn Hoyt, Acting Att’y Gen., to Charles Bonaparte, Spec. Att’y 
(July 21, 1903) (on file with Nat’l Archives, General Records of the Department of Justice, Record 
Group 60, General and Miscellaneous Letter Books), available at https://catalog.archives. 
gov/id/72732528?objectPage=506 [https://perma.cc/5UTM-ELQY]. 
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Referring to my letter to you on the 17th instant, in which you were 
instructed to investigate the Tulloch charges and report thereon to the 
President direct, you are hereby informed that it is the desire of the 
President that your report be transmitted to him through this 
Department. You will therefore please report to me at as early a date 
as possible.166 

 
It seems the Department of Justice was pushing back against the President’s 
efforts to micromanage the investigation. Some things never change. 

On July 22, 1903, Hoyt transmitted Conrad’s report to the President.167 
On July 25, 1903, Roosevelt asked Attorney General Knox “if it [wa]s proper 
or expedient for any action to be taken thereon by the Department of 
Justice.”168 This communication suggests Knox had not recused himself but 
simply chose not to participate in the matter. It is not clear exactly why the 
Solicitor General served as Acting Attorney General. But Knox does not 
appear to have replied to Roosevelt on this matter.  

On July 28, 1903, the Acting Attorney General wrote to Conrad, and the 
letter relayed a message from President Roosevelt: 

 
Ask Judge Conrad to take up the publication containing the Tulloch 
charges and the other papers connected therewith, and to make a report 
upon the same to me [the President] in conjunction with Mr. 
Bonaparte. I would like to know if it is proper or expedient for any 
action to be taken thereon by the Department of Justice.169 

 
The Acting Attorney General then noted that Bonaparte will visit 

Washington, D.C., and “call at the Department [of Justice] for conference 
and such further instructions, if any, as there may be for him with respect to 
reports mentioned in recent correspondence.”170 Despite Roosevelt’s 

 
 166. Id. 
 167. Letter from Henry Martyn Hoyt, Acting Att’y Gen., to Theodore Roosevelt (July 22, 
1903) (on file with Libr. of Cong., Theodore Roosevelt Papers, Letters and Related Material 1759-
1919), available at https://www.loc.gov/resource/mss38299.mss38299-035_0001_0969/?sp=301 
[https://perma.cc/WW7C-AYA7]. 
 168. Telegram from Theodore Roosevelt to Philander C. Knox, Att’y Gen. (July 25, 1903) (on 
file with Libr. of Cong., Theodore Roosevelt Papers, Letterpress Copybooks 1897–1916, Vol. 41), 
available at https://www.loc.gov/resource/mss38299.mss38299-331_0573_1098/?sp=105 [https:// 
perma.cc/LKC8-U92M].  
 169. Letter from Henry Martyn Hoyt, Acting Att’y Gen., to Holmes Conrad, Special Assistant 
to the Att’y Gen. (July 28, 1903) (on file with Nat’l Archives, General Records of the Department 
of Justice, Record Group 60, General and Miscellaneous Letter Books), available at 
https://catalog.archives.gov/id/72732528?objectPage=583 [https://perma.cc/W38J-UYBB] 
(quoting Telegram from Theodore Roosevelt to Philander C. Knox, Att’y Gen., supra note 168).  
 170. Id. 
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communications, the Department of Justice sought to maintain oversight of 
Conrad and Bonaparte’s work. 

Notes of White House telephone messages relate the Postmaster 
General’s report that “Mr. Conrad has advised that the matter be laid before 
the grand jury[.]”171 The Postmaster General called back a half hour later to 
report that he had been told “that the district attorney decline[d] to lay the 
case before the grand jury.”172 The next day, Conrad advised the President 
not to bring the grand jury back to hear the matter.173 In the first trial of post 
office cases in early 1904, Holmes Conrad was joined at the counsel table by 
the U.S. Attorney and assistant U.S. attorneys.174 U.S. Attorney Morgan 
Beach delivered the Government’s opening statement.175 

Conrad and Bonaparte later submitted a report on the scandal to 
“discharge” their “duty” to report on the matter “from a legal standpoint.”176 
The report stated that “we are not called upon to express any opinion as to 
the decision of the [United States] district attorney” for the District of 
Columbia.177 Conrad and Bonaparte recommended that the statute of 
limitations should be extended to five years so that “offenses committed 
during one Administration may be exposed to a serious risk of detection and 
punishment during the next.”178 On September 15, 1903, Roosevelt wrote to 
Hoyt. The President indicated that he had read the report and wanted a 
response from the Postmaster General and the Secretary of the Treasury.179 

One other episode concerning Bonaparte warrants a brief discussion. 
Bonaparte had agreed to serve as a presidential elector in the 1904 election 

 
 171. Telephone message from Henry C. Payne, Postmaster Gen., to the White House (Oct. 5, 
1903) (on file with Libr. of Cong., Theodore Roosevelt Papers, Letters and Related Material, 1759–
1919, Sept. 8–Oct. 16, 1903), available at https://www.loc.gov/resource/mss38299.mss38299-
037_0001_0937/?sp=722 [https://perma.cc/2JV4-ZHNW]. 
 172. Id. at 2. 
 173. Letter from Holmes Conrad, Special Assistant to the Att’y Gen., to Theodore Roosevelt 
(Oct. 6, 1903) (on file with Libr. of Cong., Theodore Roosevelt Papers, Letters and Related Material, 
1759–1919, Sept. 8–Oct. 16, 1903), available at https://www.loc.gov/resource/ 
mss38299.mss38299-037_0001_0937/?sp=733 [https://perma.cc/SQT8-BCN5]. 
 174. The Machen Trial, THE EVENING STAR, Jan. 11, 1904, at 1, available at 
https://www.loc.gov/resource/sn83045462/1904-01-11/ed-1/?sp=1 [https://perma.cc/4VJP-A7QZ]. 
 175. Delay Discouraged, THE EVENING STAR, Jan. 12, 1904, at 1, available at 
https://www.loc.gov/resource/sn83045462/1904-01-12/ed-1/?sp=1 [https://perma.cc/RF3E-
Z4QX]. 
 176. INVESTIGATION OF THE POST-OFFICE DEPARTMENT, S. DOC. NO. 58-151, at 354 (2d 
Sess. 1904). 
 177. Id. at 200.  
 178. Id. 
 179. Letter from Theodore Roosevelt to Henry Martyn Hoyt, Acting Att’y Gen. (Sept. 15, 
1903) (on file with Libr. of Cong., Theodore Roosevelt Papers, Letterpress Copybooks, Vol. 42), 
available at https://www.loc.gov/resource/mss38299.mss38299-332_0001_0427/?sp=152 [https:// 
perma.cc/2999-GYLH].  
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for the state of Maryland.180 At the time, Bonaparte also served as an Indian 
Commissioner. The Electoral Incompatibility Clause prohibits “a Person 
holding an Office of Trust or Profit under the United States” from being 
“appointed an Elector.”181 Bonaparte told President Roosevelt that his 
position as Indian Commissioner was an “‘office of trust’ (although hardly 
‘of profit’) under the United States[.]”182 Therefore, to avoid an 
incompatibility, he resigned as Indian Commissioner.183 Bonaparte also 
resigned as Special Assistant, though he did not think this position was “an 
office in the constitutional sense of the term, and probably [his] employment 
ought to be regarded as already terminated.”184 Bonaparte did not consider 
his position an “office.” And in a 1903 letter, Bonaparte described his 
position as a “temporary employment under the Department of Justice.”185 

VI.   IN 1903, DURING THE THEODORE ROOSEVELT ADMINISTRATION, THE 
ATTORNEY GENERAL APPOINTED FRANCIS HENEY AS A SPECIAL 

ASSISTANT “TO AID” THE U.S. ATTORNEY IN PROSECUTING THE OREGON 
LAND FRAUD CASES 

Francis Heney served as a prosecutor during the Oregon Land Fraud 
trials.186 Heney held several formal positions within the Justice Department. 
From December 16, 1904, to January 9, 1905, he served as an Assistant U.S. 
Attorney for the District of Oregon.187 And from January 10, 1905, to 
December 1, 1905, Heney served as the U.S. Attorney for the District of 
Oregon.188 

 
 180. Letter from Charles J. Bonaparte, Spec. Att’y, to Theodore Roosevelt (Nov. 1, 1904) (on 
file with Libr. of Cong., Theodore Roosevelt Papers, Letters and Related Material, 1759–1919, Oct. 
11–Nov. 10, 1904), available at https://www.theodorerooseveltcenter.org/Research/Digital-
Library/Record?libID=o47475 [https://perma.cc/M976-E9D8].  
 181. U.S. CONST. art. II, § 1, cl. 2; Josh Blackman & Seth Barrett Tillman, The Elector 
Incompatibility Clause, in THE HERITAGE GUIDE TO THE CONSTITUTION 317 (Josh Blackman & 
John G. Malcolm eds., 3d ed. 2025). 
 182. Letter from Theodore Roosevelt to Henry Martyn Hoyt, Acting Att’y Gen. (Sept. 15, 
1903) (on file with Libr. of Cong., Theodore Roosevelt Papers, Letterpress Copybooks, Vol. 42), 
available at https://www.loc.gov/resource/mss38299.mss38299-332_0001_0427/?sp=152 
[https://perma.cc/2999-GYLH].  
 183. Id.  
 184. Id.  
 185. Letter from Charles J. Bonaparte, Spec. Att’y, to Alford W. Cooley, Comm’r, U.S. Civ. 
Serv. Comm. (Aug. 14, 1903), available at https://joshblackman.com/wp-
content/uploads/2024/10/1903-08-14-Bonaparte.pdf [https://perma.cc/6MQJ-YWXV]. 
 186. Francis J. Heney (1859-1937), OR. ENCYCLOPEDIA (Aug. 10, 2022), 
https://www.oregonencyclopedia.org/articles/heney_francis_j_1859_1937_/ [https://perma.cc/ 
RE9U-6MKG]. 
 187. Id. 
 188. Id. 
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But Heney also held several positions as special assistant, starting in 
1903. In one case, Heney was appointed “to assist the United States 
attorney.”189 In another case, he was appointed as a special assistant “to aid 
in the preparation and trial of [several] land-fraud cases.”190 Other 
appointment orders included similar roles.191 Records provided to Congress 
show payments to Heney from the appropriation for pay of special assistant 
attorneys.192 In a 1904 report, Heney is listed as a Special Assistant to the 
U.S. Attorney.193 The appointment date is listed as November 7, 1903, and 
three cases are listed in the “Employment” column. 

According to a 1907 magazine article, Attorney General Philander 
Knox told Heney he was “to be in full charge” and that he “was to be obeyed 
[by the U.S. Attorney] as the Attorney-General himself would be obeyed.”194 
Knox sent a letter to the U.S. Attorney, indicating that he “placed Heney in 
charge of case.”195 And Knox told President Theodore Roosevelt that he 
“appointed [Heney] as a special assistant to [himself] to take charge of the 
prosecution of the land fraud cases in Oregon.”196 Heney seemed to share the 
same understanding. Nearly two decades later, Heney would tell Congress 
that he called the shots on trial strategy. Indeed, he suggested that he 
“permitted” the U.S. Attorney “to select the jury” and to “present the greater 
part of the evidence to the jury.”197 

However, the official documentation told a different story. The 
defendants, Ware, McKinley, and Puter, were already under indictment when 
Heney was made Special Assistant.198 The Attorney General’s initial 
 
 189. 44 CONG. REC. 4544 (1909), available at https://www.congress.gov/61/crecb/ 
1909/07/19/GPO-CRECB-1909-pt5-v44-3-1.pdf#page=35 [https://perma.cc/5AYG-R49W]. 
 190. Id. 
 191. See SOME FACTS REGARDING FRANCIS J. HENEY, ESQ. 33, 39, 37, 54–55, 83–84 (1909). 
 192. Hearings Before the Comm. on Expenditures in the Dept. of Just., 62nd Cong. 14, 489, 
506 (1911), available at https://books.google.com/books?id=J-QtAAAAMAAJ&pg=PA14.  
 193. ANNUAL REPORT OF THE ATTORNEY GENERAL OF THE UNITED STATES FOR THE YEAR 
1904, H.R. DOC. NO. 58-9, at 347 (3d Sess. 1904). 
 194. Lincoln Steffens, The Taming of the West, Pt. II, THE AM. MAGAZINE, Oct. 1907, at 587–
99, available at https://books.google.com/books?id=ZViiqGWM_ewC&pg=PA585. 
 195. Letter from the U.S. Dept. of Just. to the U.S. Att’y for Portland Or. (Nov. 28, 1903) (on 
file with Nat’l Archives, General Records of the Department of Justice, Record Group 60, 
Instruction Books, Nov. 21–Dec. 11, 1903), available at https://catalog. 
archives.gov/id/66530181?objectPage=234 [https://perma.cc/BW9A-6CXA]. 
 196. Letter from Philander Knox, Att’y Gen., to Theodore Roosevelt (Dec. 2, 1903) (on file 
with Libr. of Cong, Theodore Roosevelt Papers, Letters and Related Material 1759–1919, 1903, 
Oct. 17–Dec. 2), available at https://www.loc.gov/resource/mss38299.mss38299-
038_0001_1013/?sp=980&st=text [https://perma.cc/W97D-7TLX]. 
 197. Hearings Before the Comm. on Agric., House of Representative, on Meat-Packer 
Legislation, 66th Cong. 14 (1921), available at https://books.google.com/books?id=l-
Mv7F8JYe8C&pg=PA13. (statement of Francis J. Heney). 
 198. Grand Jury Probes Deeply Into Timber Land Frauds, S.F. CALL, Oct. 30, 1903, at 3, 
available at https://www.loc.gov/resource/sn85066387/1903-10-30/ed-1/?sp=3 [https://perma.cc/ 
8V3A-8M5A]. 
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November 1903 notification to the U.S. Attorney in Oregon suggested that 
Heney was selected to help the U.S. Attorney and prosecute those indicted 
defendants: 

 
Francis J. Heney, Hayward Building, San Francisco, has been 
appointed by me [as] my Special Assistant to aid you in prosecutions 
against Ware, McKinley and Puter. His commission will be forwarded 
through you. Communicate with him at once and arrange for personal 
conference for preparation [of] cases[.] Keep him advised as to all 
proceedings, and notify him especially of date fixed for trial.199 

 
The Department of Justice’s letter to Heney included a similar message.200 
The DOJ sent another message three days later, reiterating that Heney would 
assist the U.S. Attorney: 
 

You are directed, as requested by Mr. Heney, to postpone further 
hearing of argument on demurer in case against McKinley, Ware and 
Puter, until sixteenth instant. Heney will proceed at once to Portland to 
confer and co-operate with you.201 

 
Which document is more authoritative? The official appointment letter 

or the private correspondences? I would think the former described Heney’s 
role de jure, while the letters describe Heney’s role de facto. Heney would 
not be the first government employee to exaggerate his actual authority. Still, 
it is significant that the individuals were already indicted before Heney’s 
appointment. At most, he directed the trial strategy for those particular cases. 

 
 199. Letter from the U.S. Dept. of Just. to the U.S. Att’y for Portland Oregon (Nov. 6, 1903) 
(on File with Nat’l Archives, General Records of the Department of Justice, Record Group 60, 
Instruction Books, Nov. 4–20, 1903) (emphasis added), available at 
https://catalog.archives.gov/id/66529567?objectPage=170 [https://perma.cc/9GEW-TXYV]. 
 200. Letter from the U.S. Dept. of Just. to Francis J. Heney (Nov. 6, 1903) (on file with Nat’l 
Archives, General Records of the Department of Justice, Record Group 60, General and 
Miscellaneous Letter Books, Oct. 6–Dec. 8, 1903), available at https:// 
catalog.archives.gov/id/72733704?objectPage=283 [https://perma.cc/H6CA-TEAW] (“Your 
commission in cases mentioned in my telegram of this morning will be forwarded to you through 
[the] United States Attorney for Oregon. He has been advised by telegraph of your appointment, 
and instructed to put himself in communication with you for immediate conference. Act 
accordingly. Take oath forthwith as Special Assistant to Attorney General, and forward same here.” 
(emphasis added)). 
 201. Letter from the U.S. Dept. of Just. to the U.S. Att’y for Portland Oregon (Nov. 9, 1903) 
(on File with Nat’l Archives, General Records of the Department of Justice, Record Group 60, 
Instruction Books, Nov. 4–20, 1903), available at https://catalog.archives.gov/id/ 
66529567?objectPage=247 [https://perma.cc/B7AJ-TB54]. 
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Heney received a further appointment as Special Assistant in November 
1909.202 Heney’s 1909 appointment appears to relate to cases in which 
indictments had already been handed down.203 

VII.    IN 1924, DURING THE COOLIDGE ADMINISTRATION, CONGRESS 
AUTHORIZED THE CREATION OF SENATE-CONFIRMED SPECIAL COUNSELS 

TO PROSECUTE THE TEAPOT DOME SCANDAL 

During the administration of President Calvin Coolidge, the Teapot 
Dome scandal erupted. This scandal concerned oil leases in Wyoming issued 
by the Department of the Interior to private interests. In February 1924, 
Congress passed a “Joint Resolution Directing the President to institute and 
prosecute suits to cancel certain leases of oil lands and incidental contracts, 
and for other purposes.”204 President Coolidge approved the bill.  
The statute provided, in part: 
 

Resolved further, That the President of the United States, be and he 
hereby is authorized and directed immediately to cause suit to be 
instituted and prosecuted for the annulment and cancellation of the said 
leases . . . and to prosecute such other actions or proceedings, civil and 
criminal, as may be warranted by the facts in relation to the making of 
the said leases and contract. 
The President is further authorized and directed to appoint, by and with 
the advice and consent of the Senate, special counsel who shall have 
charge and control of the prosecution of such litigation, anything in the 
statutes touching the powers of the Attorney General of the 
Department of Justice to the contrary notwithstanding.205 

 
Coolidge would appoint two special counsels: (future Supreme Court 

Justice) Owen Roberts, a Republican, and (former Senator) Atlee Pomerene, 

 
 202. Hearings Before the Comm. on Expenditures in the Dept. of Just., 62nd Cong. 1102 
(1912).  
 203. See Heney to Proceed with Oregon Land Cases, S.F. CALL, Nov. 21, 1909, at 17, 
available at https://chroniclingamerica.loc.gov/lccn/sn85066387/1909-11-21/ed-1/seq-17/ [https:// 
perma.cc/396D-9LY3]; Trial Today of Hermann: Under an Indictment Returned Five Years Ago, 
ARIZ. REPUBLICAN, Jan. 10, 1910, at 1, available at https://chroniclingamerica. 
loc.gov/lccn/sn84020558/1910-01-10/ed-1/seq-1/ [https://perma.cc/AQ9N-CC7F]; Francis J. 
Heney Sees President, EVENING STAR, Apr. 8, 1910, at 1, available at 
https://chroniclingamerica.loc.gov/lccn/sn83045462/1910-04-08/ed-1/seq-1/ [https://perma.cc/ 
Q39D-CAZA]; Land Fraud Cases Are Dismissed, DAILY CAPITAL J., Dec. 22, 1910, at 1, available 
at https://www.loc.gov/resource/sn99063957/1910-12-22/ed-1/?sp=1 [https://perma.cc/R5FQ-
BVLW]. 
 204. S.J. Res. 54, 68th Cong., 43 Stat. 5 (1924) (commonly known as the “Teapot Dome 
Resolution”).  
 205. Id. at 6.  
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a Democrat.206 Congress provided that the “counsel employed by the 
President under the authority of the resolution shall have full power and 
authority to carry out said proceedings, any law to the contrary 
notwithstanding.”207 According to a Congressional Research Service report, 
Congress gave Roberts and Pomerene a budget of $100,000 and “total 
independence.”208 

In Trump v. United States, Justice Clarence Thomas observed that “this 
Court had no occasion to review the constitutionality of [the] prosecutors’ 
authority” with regard to the Teapot Dome scandal, as well as other special 
prosecutors who were appointed without “any express statutory 
authorization.”209 There are several potential problems with the Teapot Dome 
statute, at least under the Court’s modern separation of powers jurisprudence. 
Indeed, this statute was passed in 1924, two years before Myers v. United 
States, which established the modern understanding of the President’s 
removal powers.210 

First, it is doubtful that Congress could “direct” the President to make 
an appointment. The President certainly has the power to appoint “Officers 
of the United States,” but as a constitutional matter, he has no obligation to 
do so. He could determine that the position is best left vacant. The President 
has the traditional power to determine the timing of his own performance, 
particularly where (as here) the duty is not capable of being delegated to a 
subordinate. Statutes concerning the President’s powers should not be 
interpreted as a mandatory duty, especially where the statute lacks clear 
language that it intends to put a mandatory obligation on the President, lacks 
a specific time period for its performance, or lacks any prescribed penalty for 
failing to perform. To illustrate these points, consider an issue that arose 
following Justice Antonin Scalia’s passing. Some scholars contended that the 
Senate had a “duty” to give Judge, and now Attorney General, Merrick 
Garland a hearing and an up-or-down vote.211 No such legal obligation 
exists.212 The Senate could decide that the position should remain vacant, in 
 
 206. Coolidge Chronology: Teapot Dome Scandal, CALVIN COOLIDGE PRESIDENTIAL 
FOUNDATION, https://coolidgefoundation.org/presidency/coolidge-chronology-15/ [https://perma. 
cc/5QWX-WQNY]. 
 207. H.R. J. Res. 160, 68th Cong., 43 Stat. 16 (1924). 
 208. LOGAN, supra note 3, at 24. 
 209. Trump v. United States, 603 U.S. 593, 647 n.2 (2024) (Thomas, J., concurring). 
 210. Myers v. United States, 272 U.S. 52, 106 (1926). 
 211. Statement of Constitutional Law Scholars on the Supreme Court Vacancy, AM. CONST. 
SOC’Y (Feb. 24, 2016), https://www.acslaw.org/wp-content/uploads/old-uploads/originals/ 
documents/Con%20Law%20Scholars%20on%20Scotus%20Vacancy.pdf [https://perma.cc/5T9T-
HHMJ] (“Rather, our position is simply that the President has the duty to nominate a candidate to 
fill the current Supreme Court vacancy and the Senate has the duty to ‘advise and consent,’ which 
means to hold hearings and to vote on the nominee.”). 
 212. See Seth Barrett Tillman, On the Senate’s Purported Constitutional Duty to Meaningfully 
Consider Presidential Nominees to the Supreme Court of the United States: A Response to Chief 
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much the same way that the President could decide that the position should 
remain vacant. 

Second, Congress cannot delegate to the special counsel “total 
independence” and “full power” with regard to criminal prosecutions. Even 
the Morrison v. Olson majority recognized that “prosecution of crimes is a 
quintessentially executive function.”213 The Teapot Dome statute did not 
merely provide the special counsel with tenure protections. For example, in 
Myers, the Senate was required to approve the removal of a postmaster. The 
Court declared this restriction was unconstitutional.214 By contrast, the 
Teapot Dome statute seems to have removed the special counsel from the 
President’s and Attorney General’s supervision altogether. These restrictions 
as applied to a federal prosecutor are extremely problematic. 

Third, Congress granted the special counsel a separate fund of money, 
over which the Executive Branch had no control. Through this statute, 
Congress created an independent prosecutorial authority that could not be 
removed by the President acting alone—let alone supervised—and had a 
dedicated appropriation over which the President had no control. It seems 
that President Coolidge favored this joint resolution, and he signed it into 
law. But that acquiescence counts for little with the separation of powers. In 
Free Enterprise Fund v. Public Company Accounting Oversight Board, the 
Supreme Court recognized that a president cannot surrender his own 
executive powers, especially when the statute would remain in effect after his 
term in office concludes.215 

There is a fourth issue, which is not directly relevant to this analysis. 
Under a long line of precedents, an “officer of the United States” must be a 
continuous position. In Morrison v. Olson, Chief Justice Rehnquist identified 
three factors to determine if a position is “continuous.”216 First, is the person 
“appointed essentially to accomplish a single task”?217 If yes, then the 

 
Judge Peter J. Eckerstrom, 21 U. PA. J. CONST. L. 881 (2019); Josh Blackman, Harvard Federalist 
Society: The Senate’s Duty to Vote on Judge Garland’s Nomination, JOSH BLACKMAN’S BLOG 
(Oct. 20, 2016), https://joshblackman.com/blog/2016/10/20/harvard-federalist-society-the-senates-
duty-to-vote-on-judge-garlands-nomination/ [https://perma.cc/XEJ9-GHRQ].  
 213. Morrison v. Olson, 487 U.S. 654, 706 (1988) (Scalia, J., dissenting). 
 214. Myers, 272 U.S. at 176. 
 215. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 497 (2010) (“Perhaps an 
individual President might find advantages in tying his own hands. But the separation of powers 
does not depend on the views of individual Presidents, nor on whether ‘the encroached-upon branch 
approves the encroachment.’ The President can always choose to restrain himself in his dealings 
with subordinates. He cannot, however, choose to bind his successors by diminishing their powers, 
nor can he escape responsibility for his choices by pretending that they are not his own.” (citations 
omitted)); cf. Clinton v. City of New York, 524 U.S. 417, 451–52 (1998) (Kennedy, J., concurring) 
(“It is no answer, of course, to say that Congress surrendered its authority by its own hand . . . . 
Abdication of responsibility is not part of the constitutional design.” (citation omitted)). 
 216. Morrison, 487 U.S. at 672. 
 217. Id.  
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position is not continuous. Second, “[W]hen that task is over [is] the office 
. . . terminated”?218 If yes, then the position is not continuous. Third, does the 
position have any “ongoing responsibilities that extend beyond the 
accomplishment of the mission that she was appointed for”?219 If no, then the 
position is not continuous, and it is not an officer of the United States. These 
three factors show that the positions created by the joint resolution are not 
continuous. Roberts and Pomerene were appointed for a “single task”—the 
Teapot Dome scandal. When all of the indictments under the Teapot Dome 
scandal were concluded, their task was over. And these special counsels 
would have no responsibilities after the project was over. Under the Morrison 
test, the special counsel positions would not be continuous, and therefore, 
these positions are not officers of the United States. They would at most be 
“non-officer employees.”  

Just because a position is nominated by the President and confirmed by 
the Senate does not make that position an officer of the United States. 
Congress can impose Senate confirmation on any position, regardless of 
whether it is an officer of the United States. The PROMESA case, for 
example, recognized that certain territorial officers are not officers of the 
United States.220 Yet, the President has nominated and the Senate has 
confirmed certain territorial officers.221 The mere fact that a position is 
nominated by the President and Senate-confirmed does not make a position 
a “principal” officer of the United States, an “inferior” officer of the United 
States, or anything else.  

In In re Sealed Case, the United States referred to the special counsels 
in the Teapot Dome scandal as “principal ‘Officer[s] of the United 
States[.]’”222 But as Justice Thomas observed, the precise status of these 
special counsels has never been tested in court.223 This one statute from 1924, 
which has not been repeated since, would hardly be the sort of longstanding 
tradition that could liquidate or settle the meaning of the Constitution.224 
Moreover, at least the Teapot Dome special counsels had the express 
 
 218. Id. 
 219. Id. 
 220. Fin. Oversight & Mgmt. Bd. for P.R. v. Aurelius Inv., LLC, 590 U.S. 448, 453 (2020); 
Josh Blackman & Seth Barrett Tillman, The PROMESA Board Members Are Not “Officers of the 
United States.” So What Are They?, REASON (June 10, 2020, 2:31 PM), 
https://reason.com/volokh/2020/06/10/the-promesa-board-members-are-not-officers-of-the-united-
states-so-what-are-they/ [https://perma.cc/P3GM-D7NA].  
 221. In 1789, President Washington nominated, and the Senate confirmed, Arthur St. Clair as 
Governor of the Northwest Territory. Letter from George Washington to the U.S. Senate (Aug. 18, 
1789), in 1 JOURNAL OF THE EXECUTIVE PROCEEDINGS OF THE SENATE OF THE UNITED STATES 
OF AMERICA 17–18 (Washington, D.C., Duff Green 1828).  
 222. The Constitutional Validity of the Ethics in Government Act: Morrison v. Olson, 16 
HOFSTRA L. REV. 65, 118 (1987). 
 223. Trump v. United States, 603 U.S. 593, 648 n.2 (2024) (Thomas, J., concurring). 
 224. See United States v. Rahimi, 602 U.S. 680, 725 (2024) (Kavanaugh, J., concurring). 
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approval of Congress and the President. By contrast, the modern-day special 
counsel regulations were adopted by the Executive Branch, without even the 
benefit of the notice-and-comment process.225 

VIII.    IN 1952, DURING THE TRUMAN ADMINISTRATION, ATTORNEY 
GENERAL J. HOWARD MCGRATH RETAINED NEWBOLD MORRIS AS AN 
“EMPLOYEE” TO INVESTIGATE A SCANDAL AT THE INTERNAL REVENUE 

BUREAU 

During President Harry S. Truman’s Administration, a scandal arose 
concerning the Internal Revenue Bureau.226 In 1952, pressure built on 
President Truman to “appoint[] . . . a special prosecutor to investigate and 
bring charges against miscreants within the Executive.”227 The 
Administration selected Newbold Morris of New York.228 

On February 1, 1952, Attorney General J. Howard McGrath appointed 
Morris.229 The correspondence stated: 

 
You are hereby appointed Special Assistant to the Attorney General to 
perform following functions: Conduct investigations leading to 
detection of action with respect to any officers or employees of Federal 
Governemtn [sic] & other persons who may be guilty of improper or 
illegal conduct relating to the performance of official business of the 
Federal Government, etal.230 

 
McGrath did not grant Newbold any prosecutorial powers.  

On February 20, 1952, President Truman issued Executive Order 
10327.231 The order stated: 
 
 225. Office of Special Counsel, 64 Fed. Reg. 37038, 37041 (July 9, 1999) (to be codified at 28 
C.F.R pts 0 & 600). 
 226. LOGAN, supra note 3, at 26. 
 227. Id. at 27. 
 228. Id. at 28–29. Morris was the son-in-law of Learned Hand, and a descendant of Gouverneur 
Morris. Lewis Morris, NEW NETHERLAND INSTITUTE, https://www.newnetherlandinstitute. 
org/history-and-heritage/dutch_americans/lewis-morris [https://perma.cc/TE6X-3PUX]; Lewis 
Hand Morris, 26, Son of Newbold Morris, Dies, N.Y. TIMES, Aug. 29, 1970, at 26), available at 
https://www.nytimes.com/1970/08/29/archives/lewis-hand-morris-26-son-of-newbold-morris-
dies.html 
 229. Record Slip from James H. McGrath to Newbold Morris (Feb. 1, 1952) (on file with Nat’l 
Archives, General Records of the Department of Justice, Record Group 60, Record Slips, 1910–
1970), available at https://reason.com/wp-content/uploads/2024/09/1952-02-01-McGra-th-
Appoint-Newbold.pdf [https://perma.cc/VUL9-PY47].  
 230. Id.  
 231. Exec. Order No. 10,327, 17 Fed. Reg. 1645 (Feb. 22, 1952), available at 
https://reason.com/wp-content/uploads/2024/09/1952-02-07-Truman-EO.pdf [https://perma.cc/ 
A7ZK-6N4G]. Executive Order No. 10,340, which was at issue in Youngstown Sheet & Tube Co. 
v. Sawyer, was issued on April 8, 1952. 
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Whereas on February 1, 1952, Newbold Morris, Esquire, of New York, 
was with my approval, appointed Special Assistant to the Attorney 
General to perform the following functions[.]232 

 
Under the Executive Order, the funding for Morris and his staff would come 
from an “Emergency Fund.” And Truman set a specific end date for the 
position: “This order shall cease to be effective on December 31, 1952.”233 
Morris had less than ten months to complete his work. There would be no 
successor when Morris completed his work. Under the Morrison test, this 
non-continuous position, for which there was no successor, would be an 
employee and not an officer. This analysis does not turn on the fact that the 
position could last as long as ten months. 

Morris’s roles included conducting investigations, making 
recommendations to the Attorney General, and preparing reports. Truman 
ordered: “All executive departments and agencies are authorized and directed 
to cooperate fully with the said Special Assistant to the Attorney 
General[.]”234 Morris was not authorized to bring prosecutions himself. 
During a press conference, Morris expressly described himself as “an 
investigator and not that of a prosecutor.”235 Morris said that he would turn 
over information to the Department of Justice, which would then “present it 
to a grand jury.”236 McGrath interrupted Morris and said, “[W]e’ll take the 
information from Mr. Morris and we will keep him posted on what has been 
done with it.”237 

Even as an investigator, it was unclear if Morris had a subpoena power. 
On February 3, 1952, Morris indicated that he did not need the subpoena 
power “because if I want something and [I] can’t get it, I can go to the 
President for it.”238 That approach wouldn’t exactly pan out for Morris. 

In March 1952, Morris sought to submit a questionnaire to nearly six 
hundred top officials in the Executive Branch to determine if they had an 
increase in wealth that was not “commensurate” with their salary.239 The 
Attorney General, however, did not distribute this questionnaire to Justice 
 
 232. Id. at 1645. 
 233. Id.  
 234. Id. 
 235. Paul P. Kennedy, Newbold Morris Named to Clean Up Federal Scandals, N.Y. TIMES, 
Feb. 2, 1952, at 1, available at https://reason.com/wp-content/uploads/2024/09/1952-02-02-
NYT.pdf [https://perma.cc/2RRK-84XA].  
 236. Id. 
 237. Id. 
 238. Paul P. Kennedy, Naming of Morris Scored at Capitol; Tanker Deal Cited, N.Y. TIMES, 
Feb. 3, 1952, at 1, available at https://timesmachine.nytimes.com/timesmachine/1952/02/03/ 
93345451.html. 
 239. LOGAN, supra note 3, at 31. 
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Department officials. Many other cabinet officials likewise refused to do 
so.240 On April 3, 1952, Attorney General McGrath fired Morris. The note 
stated:  

 
Sir - Please be informed that your appointment as a Special Assistant 
to the Attorney General is hereby terminated and your services as an 
employee of the Department of Justice shall cease at the close of 
business today. You are hereby requested to deliver all files, records 
and documents in your office to the federal bureau of investigation.241 

 
That same day, President Truman held a press conference.242 Truman 

stated, without any explanation, “The Attorney General has resigned.”243 The 
press conference record reflects “[e]xclamations of surprise.”244 Truman was 
asked if McGrath fired Morris with his (Truman’s) “knowledge and 
approval[.]”245 Truman replied, “I saw it in the paper[,]” and he (Truman) 
“wasn’t consulted when it was done.”246 Morris would later testify before 
Congress about his removal.247 

CONCLUSION 

The primary sources in this document demonstrate that, prior to 
Watergate, the Attorney General did not vest a special counsel with the full 
prosecutorial power of a United States attorney. At most, outside lawyers 
were retained as special counsels either: (1) to assist a Senate-confirmed 
United States attorney with prosecutions or (2) to assist the Attorney General 
by performing an investigation and/or by writing a report. 

Some jurists and scholars have contended that, in fact, the special 
counsel was in charge of the investigation. Indeed, they have argued that the 

 
 240. Id. at 31–32. 
 241. McGrath Ousts Morris from Special Job, DECATUR DAILY DEMOCRAT, Apr. 3, 1952, at 
1, available at https://reason.com/wp-content/uploads/2024/09/1952-04-03-Fire-1.pdf [https:// 
perma.cc/UY7G-VQUF].  
 242. The President’s News Conference of April 3, 1952, 8 PUB. PAPERS 230 (April 3, 1952), 
available at https://www.trumanlibrary.gov/library/public-papers/75/presidents-news-conference 
[https://perma.cc/9J7U-W68U]. 
 243. Id. 
 244. Id. 
 245. Id.  
 246. Id. at 231. 
 247. Investigation of the Department of Justice: Hearings Before the Special Subcomm. to 
Investigate the Dep’t of Just. Comm. on the Judiciary, 83rd Cong. 75, 76 (1952) (testimony of 
Newbold Morris, Former Special Assistant to the Attorney General), available at 
https://reason.com/wp-content/uploads/2024/09/1952-Hearing-Truman-70-76.pdf [https://perma. 
cc/3WX8-3MHR].  
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special counsel had more authority than the Senate-confirmed United States 
attorney. Relatedly, others have written that the President, rather than the 
Attorney General, made these appointments. In fairness, many of these 
accounts were prepared by journalists, political scientists, and historians. And 
in fairness, these errors are understandable. They ascribed the actions of the 
attorneys general to the Administration as a whole and to the president whom 
the Attorney General served. But in doing so, important nuance was lost. 

When considering these pre-Watergate precedents, some may not be 
attuned to the specific process by which an employee was retained and what 
particular duties the subordinate was assigned. Some academics may see that 
a special counsel is far more active in litigating a case than his supervisor, 
and for that reason (incorrectly) assume that the special counsel is really in 
charge. But, as a matter of law, all these pre-Watergate era special counsel 
were only acting at the behest of, and to assist, a Senate-confirmed United 
States attorney. Even today, United States attorneys can routinely delegate 
some discretion to their subordinates, so long as the principal remains the 
ultimate decision maker. Likewise, to an academic, it may seem that the 
president actually appointed the special counsel, especially where the 
president called for the investigation. But, as a matter of law, the Attorney 
General retained the employee with very specific parameters, pursuant to the 
Attorney General’s own delegated authorities. The President has no power to 
delegate prosecutorial authority to a special counsel—the Attorney General 
does. 

To the extent this history is useful in understanding the modern-day 
special counsel’s powers, the de jure legal documents matter far more than 
any de facto practice. And, as a matter of law, the scope of the special 
counsels’ authority was limited. 
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I. INTRODUCTION 

Before the enactment of the Sarbanes-Oxley Act (SOX) in 2002, the 
audits of public companies were self-regulated; transparency issues plagued 
financial reporting in the public capital markets;1 and executive misconduct 
was on the rise, causing stock price collapses and leaving investors with no 
protection.2 Following the series of financial failures in the early 2000s, 
Congress passed SOX to “restor[e] the public’s confidence in auditing and 
financial reporting,”3 leading to “a lower risk of losses from fraud,” a boost 
in the economy, and “a better allocation of resources.”4 Shares, representing 
ownership interest in a company, are constantly traded in the capital markets. 
Because investors recognize the need for alternative avenues in addition to 
traditional short-term savings to grow and build wealth for long-term goals 
and to secure their financial future,5 the investor public who puts money into 
the public capital market for a financial return on its ownership interest 
expects to minimize risk and maximize return on its investment.6 They expect 
their channels of investment—the companies that participate in these public 
capital markets—to make regular disclosures of key business and financial 
information that will enable them to make informed investment decisions.7   

While no one can guarantee a specific return, investor confidence is 
directly impacted by reliable, meaningful, relevant, and accurate data related 
to corporate financial reporting and its control environment. Corporate fraud 
is a type of white-collar crime that involves accounting schemes and self-
 
 1. See Bridget Neill et al., Twenty Years Later, SOX Continues to Drive Trust in the Capital 
Markets, EY (July 27, 2022), https://www.ey.com/en_us/insights/public-policy/sox-continues-to-
drive-confidence-and-trust-in-the-capital-markets [https://perma.cc/BK2Q-RMKV]. 
 2. See Josh Fruhlinger, The Sarbanes-Oxley Act Explained: Definition, Purpose, and 
Provisions, CSO (Nov. 30, 2020), https://www.csoonline.com/article/570121/the-sarbanes-oxley-
act-explained-definition-purpose-and-provisions.html [https://perma.cc/XQ63-GP3F]. 
 3. Vice Vicente, What Is SOX Compliance? 2025 Complete Guide, AUDITBOARD (May 17, 
2024), https://www.auditboard.com/blog/sox-compliance/ [https://perma.cc/9NAT-AWPU]. 
 4. John C. Coates IV, The Goals and Promise of the Sarbanes-Oxley Act, 21 J. ECON. PERSP. 
91, 92 (2007). 
 5. Global Retail Investing, WORLD ECON. F., https://initiatives.weforum.org/global-retail-
investing/static-insights [https://perma.cc/667G-B2MK]. 
 6. Definition of Investor, CFI, https://corporatefinanceinstitute.com/resources/wealth-
management/investor/ [https://perma.cc/T9HF-V9NT]. 
 7. See Public Companies, U.S. SEC. & EXCH. COMM’N, https://www.investor.gov/ 
introduction-investing/investing-basics/how-stock-markets-work/public-companies [https://perma. 
cc/537Q-99G8].   
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dealing by corporate executives, either directly or indirectly, through the use 
of systems and resources, leading to the misrepresentation of the financial 
status of a business and, ultimately, resulting in erosion of the public’s trust 
in the financial market.8 Because the insider employees are the best 
watchdogs for corporate fraud, they deserve to be protected when they take 
a bold step to report it. SOX grants this protection by prohibiting retaliation 
against whistleblowers—employees who report corporate fraud or assist 
investigators in enforcement proceedings.9 To avoid an abuse of reporting 
power, when an employee reports corporate fraud under SOX, the employee 
must comply with certain evidentiary standards. The proper interpretation of 
those standards has caused a circuit split—a divide that will someday pave a 
new path for strengthening investor protection when the Supreme Court 
intervenes to set the record straight.   

The court in Ronnie v. Office Depot, LLC further deepened the circuit 
split when it addressed the evidence a whistleblower complainant must 
present to establish his reasonable belief that a company’s conduct violated 
the whistleblower protection provisions of SOX.10 The Eleventh Circuit, in 
its attempt to strike “a balance between protecting employees from retaliation 
and protecting employers from baseless allegations[,]”11 joins the Second and 
Fourth Circuits in employing a “totality of the circumstances” test where the 
petitioner-employee “must make some showing of scienter, materiality, 
reliance, or loss in order to enjoy SOX protection.”12 The Third and Sixth 
Circuits, on the other hand, take an opposing stance—the petitioner-
employee is entitled to SOX protection regardless of a “reasonable but 
mistaken belief” that the company’s conduct violated SOX.13 The 
employee’s lack of knowledge of specific facts about the elements of 
securities fraud is not dispositive of a reasonable belief that a violation of a 
specified anti-fraud law has occurred.14 An interpretation of the 
whistleblower protection provisions of SOX should be consistent with its 
“statutory design and well-established Congressional intent” to uphold such 
employee’s protection.15  

 
 8. White-Collar Crime, FBI, https://www.fbi.gov/investigate/white-collar-crime [https:// 
perma.cc/S6Y4-VQK3]. 
 9. See Oni Harton, What Is the Sarbanes-Oxley Act?, FINDLAW  (May 7, 2024), https:// 
www.findlaw.com/consumer/securities-law/what-is-the-sarbanes-oxley-act.html [https://perma.cc/ 
XN5V-RMTP]. 
 10. Ronnie v. Off. Depot, LLC, 81 F.4th 1345, 1350–51 (11th Cir. 2023). 
 11. Id. at 1351. 
 12. Id. 
 13. See Wiest v. Lynch, 710 F.3d 121, 132 (3d Cir. 2013). 
 14. Id. at 132–33. 
 15. Rhinehimer v. U.S. Bancorp Invs., Inc., 787 F.3d 797, 811 (6th Cir. 2015). 
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While employers should be protected from spurious allegations by 
employees, this goal should be balanced against investor protection, but 
never at its expense. The insider employee is indeed the most knowledgeable 
person to detect a corporate SOX violation; however, entrusting employees 
with the responsibilities of the defendant, the judge, and the jury is 
tantamount to asking employees either to have a crystal ball and predict what 
could have been going on in the minds of the respondent-employer, do the 
work of the Securities and Exchange Commission (SEC) with little to no 
resources to justify the claim, or do nothing because they are unable to 
establish their reasonable belief of the alleged violation. Doing nothing is 
disastrous to the goal of investor protection and should not be an option. No 
objective notion can result from a crystal ball scenario. Indeed, the SEC must 
use its full power to investigate potential corporate fraud by effectively 
maximizing its single most valuable source of information—the insider 
employee. Yes, it will require more resources from the SEC, but it results in 
a net gain in investor protection without tasking the whistleblower employee 
with a fragment of that responsibility. In essence, it is a shift of responsibility 
from the employee to the SEC—an efficient approach to achieving the aims 
of SOX by properly mitigating the risk that the employee remains silent, 
thereby becoming captive to not only the fear of reprisal but also the fear of 
contributing to potential corporate fraud. 

Part II of this Comment explores the history of the whistleblower 
statutes. Part III discusses the impact of SOX from its inception, analyzes the 
circuit courts’ interpretations of SOX’s whistleblower protection provisions, 
and examines the implications on both employee and investor protection. Part 
IV discusses recommendations for the resolution of the circuit split. Part V 
concludes with a summary of the circuit split and why effectively balancing 
the needs of all parties satisfactorily strengthens investor protection from 
corporate fraud.  

II. BACKGROUND OF THE LAW 

A.     Pre-Sarbanes-Oxley 

The financial boom of the early 1920s led to an increased access to bank 
credit and loans for the average consumer and investor, a rise in stock 
investments, an increase in overproduction, an industrial boom, and a 
decreased rate of unemployment, which contributed to consumer 
overconfidence.16 Stock prices reached a crescendo; then the stock market 
 
 16. See Julie Marks, What Caused the Stock Market Crash of 1929?, HISTORY (May 28, 
2025), https://www.history.com/news/what-caused-the-stock-market-crash-of-1929 [https://perma. 
cc/QE4R-3BUU]. 
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crashed in 1929, leading to a global economic downturn that sent financial 
shockwaves through the capital markets and left investors desperately 
hopeless.17 To address the loss of confidence in the U.S. securities market, 
Congress enacted the Securities Act of 1933 (Securities Act) and, a year later, 
enacted the Securities Exchange Act of 1934 (Exchange Act).18 The 
Securities Act focused on “full and fair disclosure” of all material 
information concerning the issuer, the securities offered, and the process of 
public offerings and selling securities.19 In contrast, the Exchange Act, which 
established the SEC, focused on regulation of existing securities that were 
already traded on the secondary market and required continued public 
disclosure by companies with publicly traded securities.20 Since its inception, 
the mission of the SEC is premised on “protecting the investing public and 
others who rely on [its] markets to secure their financial futures.”21 As a 
deterrent to financial and reporting misconduct by public companies, the SEC 
“hold[s] wrongdoers accountable . . . and provide[s] resources to help 
investors evaluate their investment choices and protect themselves against 
fraud.”22 Congress, concerned that the Securities Act and the Exchange Act 
“were inadequate to protect the purchasers of investment company 
securities[,]”23 enacted the Investment Company Act of 1940 to “provide a 
comprehensive regulatory scheme to correct and prevent certain abusive 
practices in the management of investment companies for the protection of 
persons who put up money to be invested by such companies on their 
behalf.”24 An investment company is one primarily engaged in “the business 
of investing, reinvesting, or trading in securities;”25 therefore, it “invests in 
the securities of other corporations and issues securities of its own.”26 The 
Investment Company Act of 1940 was geared towards minimizing conflicts 
arising from “these complex operations”27 by focusing on disclosure of 

 
 17. See Stock Market Crash of 1929, HISTORY (May 28, 2025), https://www.history.com/ 
topics/great-depression/1929-stock-market-crash [https://perma.cc/KHT6-VW5R]. 
 18. JONATHAN G. KATZ ET AL., 1 FEDERAL SECURITIES ACT OF 1933 § 1.01 (A. A. Sommer, 
Jr. ed., 1965).  
 19. Id. 
 20. JONATHAN G. KATZ ET AL., 1 FEDERAL SECURITIES EXCHANGE ACT OF 1934 § 1.01 (A. 
A. Sommer, Jr. ed., 1967). 
 21. Mission, U.S. SEC. & EXCH. COMM’N (Aug. 9, 2023), https://www.sec.gov/about/mission 
[https://perma.cc/JTV6-XQC5]. 
 22. Id. 
 23. United States v. Nat’l Ass’n of Sec. Dealers, Inc., 422 U.S. 694, 704 (1975); see also 
LOUIS LOSS ET AL., 1 SECURITIES REGULATION 414–15 (Wolters Kluwer, 7th ed. 2024). 
 24. Herpich v. Wallace, 430 F.2d 792, 816 (5th Cir. 1970). 
 25. 15 U.S.C. § 80a-3(a)(1)(A). 
 26. Nat’l Ass’n of Sec. Dealers, Inc., 422 U.S. at 697. 
 27. Laws and Rules, U.S. SEC. & EXCH. COMM’N (last updated May 13, 2020), 
https://www.sec.gov/investment/laws-and-rules [https://perma.cc/6ZHS-36HV]. 
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pertinent information to investors upon sale of securities and at regular 
intervals.28 

Despite Congress’s attempts to ensure investor protection, some public 
companies still found ways to circumvent the system. In the early 2000s, 
Enron Corporation (Enron), a former energy giant, was mired in fraud fueled 
by a culture of deceit, abuse of accounting principles, mismanagement,29 and 
an “aggressive management of reported figures responsive to the investment 
community’s demands for immediate value”30—simply, “fraudulent 
financial reporting.”31 The lack of audit oversight by Enron’s accounting 
firm, Arthur Andersen, LLP (Andersen), and its audit partner contributed to 
the perpetuation of the scandal.32 The “scandal transpired because its leaders 
were performing corrupt acts and using their authorities to coerce employees 
not to question their actions.”33 Leaders employed fear and intimidation to 
silence employees34—but not Sherron Watkins, one of the company’s vice 
presidents, who was fearless enough to confront the chief executive officer 
(CEO).35 Enron filed for bankruptcy in 2001.36  

The world was still reeling from the Enron scandal when WorldCom, a 
former telecom giant, filed for bankruptcy in 2002.37 Although it survived 
bankruptcy, rebranded itself, and was acquired by Verizon,38 the public 
wondered how this happened again. “Thousands of shareholders watched 
their investments evaporate; many had invested substantial portions of their 
savings and retirement funds in the stock.”39 While WorldCom’s collapse did 
not reach the complexity of Enron’s accounting, it faulted on the very basic 
generally accepted accounting principles (GAAP). It made cash from 

 
 28. Id. 
 29. See Jeanne-Claire White, The Breakdown of Fraud: A Worldwide Concern, 61 OIL, GAS 
& ENERGY Q. 47, 53 (2012).  
 30. William W. Bratton, Enron and the Dark Side of Shareholder Value, 76 TUL. L. REV. 
1275, 1284 (2002). 
 31. White, supra note 29, at 53. 
 32. See id. at 55. 
 33. Id. at 53.   
 34. See Dick Carozza, Constant Warning: An Interview with Sherron Watkins, FRAUD 
MAGAZINE (Jan. 1, 2007), https://www.acfe.com/fraud-magazine/all-issues/issue/article?s=2007-
janfeb-sherron-watkins-interview [https://perma.cc/LFU5-USPG] (responding to how the CFO was 
able to construct such complicated deceits with the approval of executives). 
 35. See id. (introducing the interview). 
 36. White, supra note 29, at 53. 
 37. See WorldCom Files for Largest Bankruptcy in U.S. History, PBS (July 22, 2002, 1:11 
PM), https://www.pbs.org/newshour/economy/business-july-dec02-worldcom_07-22 [https:// 
perma.cc/5R86-5E84]. 
 38. See WorldCom Is Now Part of Verizon, VERIZON, https://www.verizon.com/ 
about/sites/default/files/worldcom/index.html [https://perma.cc/W64H-XVYE]. 
 39. CYNTHIA COOPER, EXTRAORDINARY CIRCUMSTANCES: THE JOURNEY OF A CORPORATE 
WHISTLE-BLOWER, at x (2008). 
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operations appear favorable by treating operating activities as investing 
activities and did not make the related required disclosures in the notes 
accompanying the audit reports.40 While it is nearly impossible for the CEO 
of large corporations to know whether every transaction on the books is 
proper, they can rely on their qualified officers and teams of accountants who 
do the detailed work.41 These factors most likely contributed to the 
undetected misclassification of financial data across reporting periods: 
weakened internal controls, inadequate professional skepticism by the 
external auditors, and a lack of supported channels for reporting suspected 
management manipulation of the books.42 Lack of auditor oversight by 
regulatory authorities was another contributing factor.43 The accounting firm, 
Andersen, that signed WorldCom’s audit reports in the year leading up to its 
bankruptcy,44 was Enron’s former auditor that had been found guilty of 
“obstruction of justice”45 for its role in the Enron case shortly before 
WorldCom’s bankruptcy filing. Just as in the case of Enron, Cynthia Cooper, 
a vice president of internal audit, through her diligent investigation, 
discovered and reported the fraud at WorldCom.46 

While the WorldCom scandal was ongoing, the SEC brought a civil 
enforcement action against some former executives of Tyco International, 
Ltd. (Tyco), a former multinational conglomerate,47 for violation of federal 
securities laws by failing to disclose various off-balance sheet loans the 
executives took from the company, lying to auditors, and falsifying the 
company’s books to conceal and fund the their secret compensation 
arrangements.48 Tyco’s performance plummeted; investors lost confidence in 

 
 40. See generally What Went Wrong at WorldCom?, KNOWLEDGE AT WHARTON (July 3, 
2002), https://knowledge.wharton.upenn.edu/article/what-went-wrong-at-worldcom/ [https:// 
perma.cc/6EC6-L9KE] (emphasizing Stanford Professor, Karen Nelson’s comparison to Enron). 
 41. See id. (quoting Wharton Professors Christian Leuz and Peter Knutson addressing 
accountability issues and CEO certification respectively). 
 42. See id. (quoting Stanford Professor Karen Nelson speaking about auditor responsibility). 
 43. See id. (quoting MIT Professor Peter Wysocki speaking on the crackdown on suspect 
practices by oversight bodies). 
 44. See Adam Hayes, WorldCom Scandal: Unraveling Fraud and Bankruptcy, 
INVESTOPEDIA (Aug. 23, 2025), https://www.investopedia.com/terms/w/worldcom.asp [https:// 
perma.cc/ZP8E2SHS]. 
 45. Press Release, SEC, SEC Statement Regarding Andersen Case Conviction (June 15, 
2002), https://www.sec.gov/news/press/2002-89.htm [https://perma.cc/4LL6-7BXP]. 
 46. See Dick Carozza, Extraordinary Circumstances: An Interview with Cynthia Cooper, 
FRAUD MAGAZINE (Mar. 1, 2008), https://www.acfe.com/fraud-magazine/all-issues/issue/ 
article?s=2008-marapr-cynthia-cooper-interview [https://perma.cc/PX35-SZPE]. 
 47. See generally Lee Ann Obringer, How Cooking the Books Works, HOWSTUFFWORKS, 
https://money.howstuffworks.com/cooking-books10.htm [https://perma.cc/YAJ6-8TKS] 
(discussing Tyco scandal). 
 48. See Complaint at paras. 34–38, SEC v. Kozlowski, 2003 U.S. Dist. LEXIS 6261 
(S.D.N.Y. 2003). 
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the management of their own company.49 Various class action suits were filed 
on behalf of Tyco’s shareholders, and, in 2007, Tyco agreed to a $2.975 
billion settlement to dispose most of these suits.50 Tyco avoided bankruptcy 
by revamping its leadership51 and subsequently merging with Johnson 
Controls in 2016.52 Unlike Enron and WorldCom, Tyco’s scandal was not 
uncovered by an insider employee; a payment to one of the company’s 
directors is what drew the board’s attention and prompted an internal probe.53 
The force and extent of Tyco’s massive fraud were strengthened by a lack of 
ethical culture, as “the Tyco culture did not display leader stewardship nor 
did it engender a spirit of organizational trust.”54 Internal controls were 
lacking, employees feared inappropriate discharge, and employees, many of 
whom held Tyco stocks in their 401(k), were seen as another item of cost 
rather than assets to the firm.55 

The silver lining to these scandals, amongst other similar scandals that 
occurred at the turn of the decade,56 was the birth of new regulations to ensure 
transparency in financial reporting for public companies.57 In December 
2001, Congress began a series of meetings with a goal “to assure individual 
investors that there is real value in the marketplace, credibility and 
professional conduct and consequences for those who abuse the system.”58 
These meetings culminated in the introduction of House Bill 3763, a 
 
 49. See Press Release, SEC, SEC Sues Former Tyco CEO Kozlowski, Two Others for Fraud 
(Aug. 6, 2002), https://www.sec.gov/news/press/2002-135.htm [https://perma.cc/3PKQ-K8ZJ]. 
 50. Tyco to Settle Class-Action Cases from Kozlowski Era, REUTERS (Aug. 9, 2007), 
https://www.reuters.com/article/business/autos-transportation/tyco-to-settle-class-action-cases-
from-kozlowski-era-idUSN15387231/ [https://perma.cc/LP9C-RK4K]. 
 51. See Tyco’s Edward Breen: When Leadership Means Firing Top Management and the 
Entire Board, KNOWLEDGE AT WHARTON (Nov. 30, 2005), https://knowledge. 
wharton.upenn.edu/article/tycos-edward-breen-when-leadership-means-firing-top-management-
and-the-entire-board/ [https://perma.cc/66SW-DY9X].  
 52. Press Release, Johnson Controls, Johnson Controls and Tyco to Merge (Jan. 25, 2016), 
https://investors.johnsoncontrols.com/news-and-events/press-releases/johnson-controls-
inc/2016/01-25-2016-120234733 [https://perma.cc/NS38-Z7MS]. 
 53. Tyco International: Leadership Crisis, AUBURN UNIV. 4–5, https://harbert.auburn. 
edu/binaries/documents/center-for-ethical-organizational-cultures/cases/tyco.pdf [https://perma.cc/ 
G7AE-A97W]. 
 54. Lori M. Thanos, Tyco International Ltd. Case Study: The Implications of Unethical 
Behavior, ACAD. LEADERSHIP J. IN STUDENT RSCH., Apr. 2015, at 2. 
 55. See id. at 3–5. 
 56. See Top Accounting Scandals, CFI, https://corporatefinanceinstitute.com/resources/ 
accounting/top-accounting-scandals/ [https://perma.cc/D8VL-D3J4]. 
 57. See Troy Segal, Enron Scandal and Accounting Fraud: What Happened?, INVESTOPEDIA 
(Jan. 2, 2026), https://www.investopedia.com/updates/enron-scandal-summary/ [https://perma.cc/ 
UCG6-ZRYM]. 
 58. The Enron Collapse: Impact on Investors and Financial Markets, Part 1: Joint Hearing 
Before the Subcomm. on Cap. Mkts., Ins., and Gov’t Sponsored Enters. and the Subcomm. on 
Oversight and Investigations of the H. Comm. on Fin. Servs., 107th Cong. 3 (2001) (statement of 
Richard H. Baker, Chairman, Subcomm. on Cap. Mkts., Ins., and Gov’t Sponsored Enters.). 
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February 2002 House bill (the Oxley Bill) by Ohio Representative Michael 
G. Oxley, “[t]o protect investors by improving the accuracy and reliability of 
corporate disclosures made pursuant to the securities laws, and for other 
purposes.”59 

B.     The Sarbanes-Oxley Act 

The much-needed investor protection from these corporate failures and 
auditor fraud birthed SOX in 200260 after a series of congressional hearings 
“on the accounting and investor protection issues raised by the financial 
revelations involving Enron and other public companies.”61 For example, in 
a multiday hearing February 12–27, 2002, Chairman Paul S. Sarbanes, in his 
opening statement, acknowledged that the issues that plagued Enron were not 
entirely foreign to other public companies and included “the integrity of 
certified financial audits; appropriate accounting principles and auditing 
standards; the effectiveness of the accounting regulatory oversight system; 
the impact of auditor independence on the quality of audits; the completeness 
of corporate disclosure in SEC filings and shareholder communications; 
[and]. . . insider abuses . . . .”62 According to Senator Shelby, “unchecked 
flow of bad financial information . . . destroys investor confidence,” and he 
believes it is the Senate’s responsibility to do something about it.63 He pushed 
for the Senate to find ways to tear fraud out of our capital markets to improve 
investor confidence.64 While there were many other high-profile accounting 
failures at the turn of the century, Enron’s is “the most prominent and most 
highly publicized,” said Senator Dodd,65 which is why Enron’s issues seem 
to dominate here. In Senator Crapo’s words, the role of the senators at the 
committee hearing was “to assure . . . that the financial management and 
standards that are adopted and followed in this country are those that can give 
investors the confidence and assurance that they are getting accurate and 
timely data[.]”66 Analysts have blamed market losses on lack of confidence; 
therefore, as stated by Senator Bunning, “[w]e need to restore the Nation’s 

 
 59. Sarbanes-Oxley Act of 2002 pmbl., Pub. L. No. 107-204, 116 Stat. 745, 745 (codified in 
scattered sections of 11, 15, 18, 28, and 29 U.S.C.). 
 60. See The Sarbanes-Oxley Act, SARBANES-OXLEY COMPLIANCE PROFS. ASSN. 
(SOXPCA), https://sarbanes-oxley-act.com/ [https://perma.cc/JT2N-V6Q2]. 
 61. S. REP. NO. 107-205, at 2 (2002). 
 62. Accounting Reform and Investor Protection, Vol I: Hearings Before the S. Comm. on 
Banking, Hous., and Urb. Affs., 107th Cong. 2 (2002) [hereinafter Hearings] (statement of Sen. Paul 
S. Sarbanes, Chairman, S. Comm. on Banking, Hous., and Urb. Affs.).  
 63. Id. at 4 (statement of Sen. Richard C. Shelby). 
 64. See id. at 188 (statement of Sen. Richard C. Shelby). 
 65. Id. at 12 (statement of Sen. Christopher J. Dodd). 
 66. Id. at 101 (statement of Sen. Mike Crapo). 
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confidence in our markets.”67 Senator Akaka’s comments centered on 
providing truthful information to investors to enable them to make informed 
decisions, improving the transparency of corporate activities, and providing 
reliable information to investors.68  

In another hearing on February 27, 2002, the U.S. Senate Committee of 
Governmental Affairs met as “part of [its] ongoing attempt to assess the 
damage, learn the lessons, and help craft the solutions to the problems that 
led to the fall of Enron and its many connected catastrophes.”69 The focus 
was on why Wall Street analysts, who were privy to information about the 
impending failure, did not alert investors before the crumble began70 so that 
the investors could determine how to invest their money and prevent a 
recurrence, and did not do more to alleviate the fears of investors about the 
reliability of financial disclosures and thus restore investors’ faith and 
confidence in the capital market.71 

While the Oxley Bill was awaiting Senate approval, two additional bills 
were introduced in the Senate that would eventually be incorporated into the 
Oxley Bill. Senator Patrick Leahy introduced Senate Bill 2010, a March 2002 
Senate bill that was subsequently amended in May 2002 (the Leahy Bill),72 
to “prevent and punish corporate and criminal fraud, protect the victims of 
such fraud, preserve evidence of such fraud, and hold wrongdoers 
accountable for their actions.”73 Senator Sarbanes introduced Senate Bill 
2673, a June 2002 Senate bill (the Sarbanes Bill),74 to “improve quality and 
transparency in financial reporting and independent audits and accounting 
services for public companies,”75 amongst other goals. The Sarbanes Bill’s 
focus was on protecting investors and the interest of the public76 by 
“address[ing] the systemic and structural weaknesses affecting our capital 
markets which were revealed by repeated failures of audit effectiveness.”77 
On July 9, 2002, the Leahy Bill was offered as Amendment 4174 to Senate 
Bill 2673, the Sarbanes Bill, because its three aims of “punishing criminals; 
preserving evidence; and protecting victims” were seen as a “necessary 
 
 67. Id. at 102 (statement of Sen. Jim Bunning). 
 68. See id. at 114 (statement of Sen. Daniel K. Akaka). 
 69. The Watchdogs Didn’t Bark: Enron and the Wall Street Analysts: Hearing Before the S. 
Comm. on Governmental Affs., 107th Cong. 1 (2002) (statement of Sen. Joseph I. Lieberman, 
Chairman, S. Comm. on Governmental Affs.). 
 70. Id. 
 71. See id. at 2–4.  
 72. Corporate and Criminal Fraud Accountability Act of 2002, S. 2010, 107th Cong. (2002). 
 73. S. REP. NO. 107-146, at 2 (2002). 
 74. Public Company Accounting Reform and Investor Protection Act of 2002, S. 2673, 107th 
Cong. (2002). 
 75. Id. at 1. 
 76. See S. REP. NO. 107-205, at 1–2 (2002). 
 77. Id. at 2. 
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complement to the Sarbanes [B]ill,” which revamped the regulatory 
structural protection of our public capital markets.78 The next week, the 
Senate unanimously passed the Sarbanes Bill79 (as amended by Amendment 
4174), moved to amend the Oxley Bill by striking all sections after the 
enacting clause of the Oxley Bill, and inserted the amended Sarbanes Bill in 
lieu thereof.80 The Senate then passed the Oxley Bill81 (as amended by the 
Sarbanes Bill). On July 26, 2002, it was presented to the President as the 
Sarbanes-Oxley Act of 2002,82 and on July 30, 2002, the President signed 
SOX into law.83  

SOX created the Public Company Accounting Oversight Board 
(PCAOB), an independent board under the auspices of the SEC, to register 
public accounting firms that prepare or issue audit reports for public 
companies; to oversee auditing, quality control, and ethics standards for the 
audit of public companies; to inspect the registration of each registered public 
accounting firm; to initiate investigative and disciplinary action against bad 
actors; and to determine appropriate coverage for foreign accounting firms 
that issue audit reports for public companies subject to the U.S. securities 
laws.84 Its central theme was protecting the interests of investors and 
furthering the public’s interest in the preparation of informative, accurate, 
and independent audit reports of public companies.85 

 The failure of companies’ internal audit committees to properly monitor 
their auditors under the recent corporate failures86 necessitated the need for a 
truly independent audit committee where each: 

 
[M]ember of an audit committee of an issuer may not, other than in his 
or her capacity as a member of the audit committee, the board of 
directors, or any other board committee—  

(i) accept any consulting, advisory, or other compensatory fee from 
the issuer; or  
(ii) be an affiliated person of the issuer or any subsidiary thereof.87  

 

 
 78. See 148 CONG. REC. S6436–37 (daily ed. July 9, 2002) (statement of Sen. Thomas A. 
Daschle). 
 79. 148 CONG. REC. S6779 (daily ed. July 15, 2002). 
 80. See id. 
 81. Id. 
 82. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (codified in scattered 
sections of 11, 15, 18, 28, and 29 U.S.C.). 
 83. Id. 
 84. See § 101, 116 Stat. at 750–51 (codified as amended at 15 U.S.C. §§ 7211–7219). 
 85. § 101(a), 116 Stat. at 750 (codified as amended at 15 U.S.C. § 7211(a)). 
 86. S. REP. NO. 107-205, at 23 (2002). 
 87. § 301(m)(3)(B), 116 Stat. at 776 (codified as amended at 15 U.S.C § 78j-1(m)(3)(B)). 
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To address the defects in management’s responsibility for monitoring 
financial results,88 SOX requires CEOs and chief financial officers (CFOs) 
of public firms, or persons performing similar functions, to certify in their 
annual and quarterly reports that they are true in all material aspects and 
“fairly present in all material respects the financial condition and results of 
operations of the issuer as of, and for, the periods presented in the report[.]”89 
SOX holds these officers responsible for establishing and maintaining 
internal controls, evaluating the effectiveness of the controls, and disclosing 
any instances of fraud to the audit committee.90  

The lack of proper and timely financial disclosures was a common 
thread that ran through the fabric of many corporate failures. Congress 
recognized the necessity of such disclosures for investors to make informed 
investment decisions or call attention to potential problems.91 Therefore, the 
Bill requires the disclosure of “material correcting adjustments” in 
accordance with GAAP92 and the disclosure of “all material off-balance sheet 
transactions, arrangements, [and] obligations.”93 “[P]olicies, procedures, and 
processes designed to safeguard company assets and minimize risk” are an 
organization’s internal controls.94 SOX requires every annual report filed 
with the SEC to contain an internal control report which states that 
management is responsible for “establishing and maintaining an adequate 
internal control structure and procedures for financial reporting[.]”95 The 
report should also include a comprehensive assessment, encompassing the 
most recent fiscal year, “of the effectiveness of the internal control structure 
and procedures of the issuer for financial reporting.”96 

These major points in SOX re-emphasize that protecting the public 
investor and restoring their trust in the public financial markets were at the 
forefront of Congress’s mind. 

C.    Whistleblower Protection Provisions of the Sarbanes-Oxley Act 

In the May 2002 Senate Report 146, accompanying the Leahy Bill, 
Senator Leahy expressed that the Enron collapse was not the work of novices 
but of “highly educated professionals, spinning an intricate spider’s web of 

 
 88. S. REP. NO. 107-205, at 23 (2002). 
 89. § 302(a), 116 Stat. at 777 (codified as amended at 15 U.S.C. § 7241(a)). 
 90. § 302(a)(4)–(5), 116 Stat. at 777 (codified as 15 U.S.C. § 7241(a)(4)(5)). 
 91. S. REP. NO. 107-205, at 28 (2002). 
 92. § 401(a), 116 Stat. at 785–86 (codified as 15 U.S.C. § 78m(i)). 
 93. § 401(a), 116 Stat. at 786 (codified as 15 U.S.C § 78m(j)). 
 94. Kim Phan, The Essential Guide to Internal Audit and Controls, AUDITBOARD (July 18, 
2025), https://www.auditboard.com/blog/internal-audit-controls/ [https://perma.cc/H4VP-ZDR8]. 
 95. § 404(a)(1), 116 Stat. at 789 (codified as 15 U.S.C. § 7262(a)(1)). 
 96. § 404(a)(2), 116 Stat. at 789 (codified as amended at 15 U.S.C. § 7262(a)(2)). 
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deceit.”97 It was a case of corporate greed, involving the combined efforts of 
executives, accountants, and lawyers,98 and the turning of a blind eye by the 
supposed watchdog accounting firm, Andersen, which served as both the jury 
(consultant) and the judge (independent auditor).99 The “sophisticated 
professional advice and complex financial structures,” proffered by 
Anderson, ultimately left Enron worthless.100 Investors, either directly in 
Enron stock or through a mutual fund, “who had no way of knowing or 
finding out about Enron’s apparently deceitful conduct ahead of time[,] lost 
millions” in investments.101 Blowing the whistle was contradictory to 
Enron’s corporate code of silence—firings, removals from projects, 
restrictions of access to financial information, fears of retaliation, and 
unplanned resignations were the most likely consequences to the 
whistleblower.102 The legal and regulatory frameworks were ladened with 
ambiguities and limitations, hence the need for reform to make it harder for 
perpetrators to cover up their fraud or get away with it.103 Furthermore, the 
insider firsthand witnesses to the fraud were not protected under the current 
law.  

The strong congressional support for Amendment 4174, which 
incorporated the Leahy Bill into the Sarbanes Bill, resulted from the need to 
protect valuable testimony from people beyond protecting paper testimony104 
and the need for protection of corporate whistleblowers from reprisal under 
federal law,105 rather than the “patchwork and vagaries of current state 
laws.”106 Moreover, Congress’s support resulted from the need to assist 
prosecutors in gaining important insider testimony, hence putting a 
“permanent dent in the ‘corporate code of silence’”;107 the need to protect 
fraud victims by extending the statute of limitation for bringing cases to 
recoup losses;108 and the need for accountability and transparency.109 As 
Senator Leahy stated, “When sophisticated corporations set up complex fraud 
schemes, corporate insiders are often the only ones who can disclose what 
happened and why.”110 In response to Enron’s inquiry about the risk 
 
 97. S. REP. NO. 107-146, at 2 (2002). 
 98. See id. at 3. 
 99. Id. 
 100. Id. 
 101. Id. at 4. 
 102. See id. at 5. 
 103. See generally id. at 6–10.  
 104. 148 CONG. REC. S6436–37 (daily ed. July 9, 2002) (statement of Sen. Thomas Daschle). 
 105. Id. at S6437 
 106. S. REP. NO. 107-146, at 10 (2002). 
 107. 148 CONG. REC. S64337 (daily ed. July 9, 2002) (statement of Sen. Thomas Daschle). 
 108. Id. 
 109. Id. at S6438–39 (statement of Sen. Patrick J. Leahy). 
 110. Id. at S6439. 
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associated with actual or constructive discharge of whistleblower employees, 
Enron’s outside counsel stated, “Texas law does not currently protect 
corporate whistleblowers. The [Texas] supreme court has twice declined to 
create a cause of action for whistleblowers who are discharged,”111 
insinuating that employees can be axed or booted for blowing the lid without 
any legal consequence to the employer.  

The whistleblower protections of the Leahy Bill also garnered wide 
support from law enforcement officials, regulators, whistleblowers, and 
consumer protection advocates, as evidenced by their letters of support.112 
The Government Accountability Project (GAP) and the Taxpayers Against 
Fraud (TAF), both nonprofit, nonpartisan public interest advocates, referred 
to the Leahy Bill as the “single most effective measure to prevent recurrences 
of the Enron and [WorldCom] debacles as well as similar threats to the 
nation’s financial markets, shareholders[,] and pension holders.”113 The 
nonprofits supported the closure of the loopholes that meant whistleblowers 
take a personal risk when warning the proper channels of a threat of financial 
misconduct potentially impacting “their own company, investor 
confidence[,] and the nation’s economy.”114 The U.S. Public Interest 
Research Group (U.S. PIRG), a nonprofit, nonpartisan consumer and 
environmental advocacy group, strongly supported the Leahy Bill because of 
its significant investor protection measures designed to assist whistleblowers, 
fraud victims, and law enforcement agencies.115 The National Whistleblower 
Center (NWC), a nonprofit, nonpartisan consumer advocacy group, 
expressed its support for the Leahy Bill because it protects employees from 
wrongful discharge or termination when those employees disclose Enron-
related fraud to appropriate authorities.116  

Title 8 of SOX immortalizes the Leahy Bill. Section 806 of SOX 
recognizes the role of whistleblowers in exposing accounting scandals. It 
provides for “whistleblower protection for employees of publicly traded 
companies” by preventing discrimination against an employee in the “terms 
and conditions of [their] employment because of any lawful act done by the 
employee” to provide information or assist in the investigation of “any 
conduct which the employee reasonably believes constitutes a violation of 
. . . the Securities and Exchange Commission [regulations].”117 

 
 111. S. REP. NO. 107-146, at 5. 
 112. 148 CONG. REC. S6439–40 (daily ed. July 9, 2002) (statement of Sen. Patrick J. Leahy). 
 113. Id. at S6440 (letter from TAF and GAP to Sen. Patrick J. Leahy). 
 114. Id. 
 115. Id. at S6441 (letter from U.S. PIRG to Sen. Patrick J. Leahy).  
 116. Id. at S6441–42 (a letter from NWC to Sen. Maria Cantwell). 
 117. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 806(a), 116 Stat.745, 802 (codified 
as amended at 18 U.S.C. §1514A(a)). 
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A SOX complainant must make a prima facie showing that “(1) [the 
employee] engaged in protected activity, (2) the employer knew or suspected 
that the employee engaged in a protected activity, (3) the employee suffered 
an adverse action, and (4) an inference could be made that the protected 
activity was a contributing factor in the unfavorable action.”118 

In addition to employees of publicly traded companies, the Court in 
Lawson v. FMR LLC held that the statute also shielded “employees of 
privately held contractors and subcontractors—for example, investment 
advisers, law firms, and accounting enterprises—who performed work for a 
public company[.]”119 As a frame of reference, a protected activity is conduct 
that violates one of these six categories of laws: “[M]ail fraud, wire fraud, 
bank fraud, securities fraud, any SEC rule or regulation, or any federal law 
relating to fraud against shareholders.”120 Therefore, activities falling outside 
of these categories will not qualify for whistleblower protection under this 
statute.121 The whistleblower protection provisions of SOX’s § 806 neither 
protects illegal actions, such as the improper public disclosure of trade 
secrets,122 nor does it protect disclosures of information or assistance to 
persons other than those designated in 18 U.S.C. § 1514A(a)(1)(A)–(C).123 
Moreover, the whistleblower protection provisions do not protect employee 
conduct that does not meet the reasonable belief standard of SOX,124 “which 
is intended to impose the normal reasonable person standard used and 
interpreted in a wide variety of legal contexts”;125 it neither encourages nor 
protects against frivolous claims that abuse SOX’s protections.126 An 
effective deterrent to frivolous claims is the lack of immediate access to 
federal district courts;127 however, access to federal court is allowed where 
the Secretary of Labor has not issued a final decision within 180 days of the 
filing of the complaint, absent bad faith of the claimant employee.128 

 
 118. Ronnie v. Off. Depot, LLC, 81 F.4th 1345, 1350 (11th Cir. 2023) (citing 29 C.F.R. § 
1980.104(e)(1)–(2)). 
 119. See Lawson v. FMR LLC, 571 U.S. 429, 433 (2014). 
 120. Ronnie, 81 F.4th at 1350 (citing 18 U.S.C.S. § 1514A(a)(1)).  
 121. See id. at 1352. 
 122. S. REP. NO. 107-146, at 19 (2002). 
 123. See Tides v. Boeing Co., 644 F.3d 809, 815 (9th Cir. 2011). 
 124. See Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 806(a), 116 Stat. 745, 803 
(codified as amended at 18 U.S.C. §1514A(a)(1)). 
 125. S. REP. NO. 107-146, at 19. 
 126. Id. at 26. 
 127. See id. at 30. 
 128. § 806(a), 116 Stat. at 803 (codified as amended at 18 U.S.C. § 1514A(b)(1)(B)). 
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II. ANALYSIS 

A.   The Impact of the Sarbanes-Oxley Act 

SOX has succeeded in delivering on its congressional intent. After 
SOX’s enactment, the dissolution of the AICPA Public Oversight Board, the 
predecessor of the PCAOB, resulted in a restriction on consulting services by 
the auditors of public companies, hence more discipline and less room for 
auditor fraud or negligence.129 Additionally, corrections to corporate 
financial statements became more commonplace, and disclosures of serious 
weaknesses in internal control also increased.130 Accounting firms expanded 
their audit work and received bigger audit fees, compensating for the loss of 
consulting services restricted by SOX.131 Documentation of control processes 
and workflows increased employees’ understanding of operations.132 
Companies started demanding assurances from their asset custodians that 
their vendors and other companies with which they did business were 
adhering to strong internal controls;133 business efficiencies increased due to 
standardization and convergence of similar controls to accomplish the same 
goals.134 Improvements in technology and automation as a monitoring tool to 
generate increased effectiveness and efficiencies in SOX compliance 
dominated the business scene.135 Corporate governance and transparency 
improved due to the internal control certification and reporting requirements 
of SOX.136  

Despite its success, SOX has not been without its challenges. Many 
business executives saw it as a danger to the growth of the U.S. economy, a 
regulatory excess, a drain on resources due to its excessive implementation 
cost, a disincentive to invest due to fear of inadvertent mistakes, and a 
harassment of the innocent “good apples” mired by the prosecution of the 
guilty “bad apples.”137 Some CEOs did not think that the cost of the 
 
 129. See David S. Hilzenrath, Sarbanes-Oxley Upheld by Court as Constitutional, WASH. 
POST, Aug. 23, 2008, at D1. 
 130. Id. 
 131. Id. 
 132. Stephen Wagner & Lee Dittmar, The Unexpected Benefits of Sarbanes-Oxley, HARV. 
BUS. REV., Apr. 2006, at 133, 134–35 (speaking of BlackRock’s documentation efforts). 
 133. Id. at 135 (speaking of PepsiCo’s updating of its documentation processes). 
 134. Id. at 136–39 (speaking of convergence opportunities and standardizing processes). 
 135. See SOX Compliance Amid Rising Costs, Labor Shortages and Other Post-Pandemic 
Challenges, PROTIVITI 2 (2022), https://www.protiviti.com/sites/default/files/2022-06/2022-sox-
compliance-survey-protiviti.pdf [https://perma protiviti.cc/PV87-GZ2U]. 
 136. Brandi Anastasiades & William Fritchie, The Sarbanes-Oxley Act: A Comprehensive 
Overview, AUDITBOARD (Aug. 9, 2024), https://www.auditboard.com/blog/sarbanes-oxley-act/ 
[https://perma.cc/B6YZ-MGQA].  
 137. See Robert D. Novak, Opinion, Threat of The Auditors: The Sarbanes-Oxley Act Is a 
Danger to Growth, WASH. POST, Apr. 7, 2005, at A31. 



FOLAKE MACROS V1 AUTHOR COPY FJUPDATES (DO NOT DELETE) 2/13/2026  1:27 PM 

2026] STRENGTHENING INVESTOR PROTECTION 203 

regulation justified its benefits, and it may be a good reason for public 
companies to go private.138 Their main issue was the burden and cost of 
implementation of and compliance with the internal controls under § 404, 
particularly for small and medium-sized public companies.139 

In response to concerns about economic drag and regulatory excess, the 
U.S. Court of Appeals for the District of Columbia Circuit held that SOX did 
not violate the Constitution’s separation of powers by vesting the PCAOB 
with governmental authority while insulating it from presidential 
supervision, hence SOX was upheld as constitutional.140 The Supreme Court 
affirmed this decision.141 

In 2006, the SEC made a concerted effort “to improve the 
implementation of Section 404 so that it will work efficiently and effectively 
for companies and auditors of all sizes and types while still maintaining the 
important investor protections it provides”142 by a brief “postponement of the 
Section 404 requirements for the smallest company filers[.]”143 The SEC did 
this because of its core concern for investor protection—a more efficient and 
cost-effective process will “further improve the reliability of financial 
statements.”144 The postponement was not a “get out of jail free card,” as all 
public companies were ultimately “required to comply with the internal 
control reporting requirements of Section 404.”145 In the same spirit, 
Congress made various attempts to correct the perceived problem of 
compliance with § 404’s reporting and audit requirements.146 The 
deliberations in the two preceding Congresses culminated in the 111th 
Congress’s passage of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank Act),147 which amended SOX and, amongst 
other things, created new protections for whistleblowers and incentives for 
 
 138. Carrie Johnson, 404 Internal Controls, WASH. POST, Mar. 6, 2005, at F3. 
 139. MICHAEL V. SEITZINGER, CONG. RSCH. SERV., RS22482, SECTION 404 OF THE 
SARBANES-OXLEY ACT OF 2002 (MANAGEMENT ASSESSMENT OF INTERNAL CONTROLS): 
CURRENT REGULATION AND CONGRESSIONAL CONCERNS 1 (2011). 
 140. Hilzenrath, supra note 129. 
 141. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 514 (2010). 
 142. Press Release, SEC, SEC Announces Next Steps for Sarbanes-Oxley Implementation 
(May 17, 2006), https://www.sec.gov/news/press/2006/2006-75.htm [https://perma.cc/7TWF-
W4WP] [hereinafter Implementation Press Release]; see also Internal Control Over Financial 
Reporting in Exchange Act Periodic Reports of Non-Accelerated Filers and Newly Public 
Companies, SEC Release No. 33-8760 (Dec. 15, 2006), available at https://www.sec.gov/ 
files/rules/final/2006/33-8760.pdf [https://perma.cc/7HHF-UZPH] (extending the period for 
smaller public companies to comply with the Section 404 internal reporting requirements).  
 143. Implementation Press Release, supra note 142.  
 144. Id. (quoting SEC Chairman Christopher Cox). 
 145. Id. 
 146. See SEITZINGER, supra note 139, at 2–4. 
 147. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 
Stat. 1376 (2010) (codified as amended at 12 U.S.C. § 5536).  
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reporting wrongdoing under SOX. The Dodd-Frank Act permanently 
exempted businesses with a market capitalization of $75 million or less from 
complying with the audit requirements of § 404(b).148 The 112th Congress 
passed the Jumpstart Our Business Startups Act, signed by the President into 
law on April 5, 2012,149 which further exempted companies with annual gross 
revenues of less than $1 billion, called emerging-growth companies, from 
complying with the auditing requirements of § 404(b) for up to five years.150 
Compliance with the reporting requirement under § 404(a) was non-
negotiable; hence, there was no such exemption in these two acts. The Dodd-
Frank Act strengthened the coverage for whistleblowers by expanding the list 
of those prohibited from retaliating against employees because of lawful 
action under the whistleblower provisions of SOX;151 it rewards qualified 
whistleblowers who report violations to the SEC.152 However, there is no 
entitlement to a reward for knowingly and willfully making a false report.153 
In 2022, the SEC amended the whistleblower rules to strengthen the 
whistleblower provisions and help protect investors.154 The year 2023 was 
record shattering under the Whistleblower Program (the Program)—the SEC, 
the public investor, and the whistleblower employee witnessed 
unprecedented success.155 The SEC, in the vigorous pursuit of its anti-
retaliation provisions of SOX, increased public participation in the Program, 
which led to massive monetary sanctions, the return of large sums of money 
to harmed investors, huge incentives for whistleblowers, and effective 
cooperation amongst whistleblowers to bring wrongdoers to justice.156 No 
doubt, the successes and challenges of SOX and its whistleblower provisions 
have only strengthened the playing field and renewed Congress’s 
commitment to strengthen investor protection and enhance whistleblower 
protections. 

 

 
 148. See id. at § 989G(a), 124 Stat. at 1948 (codified as amended at 15 U.S.C § 7262(c)). 
 149. Jumpstart Our Business Startups Act, Pub. L. No. 112-106, 126 Stat. 306 (2012) (codified 
as amended in scattered sections of 15 U.S.C.).  
 150. See § 103, 126 Stat. at 310 (codified as amended at 15 U.S.C § 7262(b)); §101, 126 Stat. 
at 307 (codified as amended at 15 U.S.C. 78c(a)(80)) (defining “emerging growth company”). 
 151. See §§ 922(b), 929A, 124 Stat. at 1848, 1852 (2010) (codified as amended at 18 U.S.C. § 
1514A(a)). 
 152. § 922(a), 124 Stat. at 1842 (codified as amended at 15 U.S.C. § 78u-6(b)). 
 153. Id. at 1847 (codified as amended at 15 U.S.C. § 78u-6(i)). 
 154. See Press Release, SEC, SEC Amends Whistleblower Rules to Incentivize Whistleblower 
Tips (Aug. 26, 2022), https://www.sec.gov/newsroom/press-releases/2022-151 [https://perma. 
cc/9W9H-3YAU].  
 155. See SEC, Securities and Exchange Commission Office of the Whistleblower Annual 
Report to Congress for Fiscal Year 2023 1 (Nov. 14, 2023), https://www.sec.gov/files/fy23-annual-
report.pdf [https://perma.cc/X8P7-AMLZ].  
 156. See id. 
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B.     The Circuit Courts’ Interpretation of the Whistleblower Protection 
Provisions of the Sarbanes-Oxley Act—Ronnie v. Office Depot, LLC 

In Ronnie v. Office Depot, LLC, the Court of Appeals for the Eleventh 
Circuit addressed the critical issue of what evidence a complainant must 
present to establish his reasonable belief of the alleged violation.157 In 
Christian Ronnie’s employment as a senior financial analyst with Office 
Depot, his responsibilities included, amongst other things, ensuring data 
integrity and calculation and the reporting of “[s]ales [l]ift.”158 Sales lift is a 
financial metric used to justify the closure of a redundant Office Depot store 
by measuring the change in sales in a nearby Office Depot store after the 
closure.159 A higher sales lift indicates that former customers of the closed 
Office Depot took their business to the nearby Office Depot location rather 
than switching to a competitor, justifying the closure.160 Office Depot utilizes 
a third-party analytics company, Applied Predictive Technologies (APT), to 
calculate sales lift by providing the pre-closure sales figures used to calculate 
future sales projections “without assuming any store closures.”161 The 
difference between these projections and the actual sales figures post-closure 
“was interpreted as the [s]ales [l]ift”—a “key strategic initiative” that Office 
Depot’s shareholders seek to maximize.162  

Ronnie identified and reported to his supervisors “two potential 
accounting errors that he believed signaled securities fraud” because they 
materially overinflated sales lift.163 Firstly, “he alleged that Office Depot 
pulled from the wrong data set to establish projected sales . . . .”164 Secondly, 
he suggested that Office Depot incorrectly calculated sales lift by “using two 
different base pre-closure sales data sets.”165 While “he was able to correct 
the model” to address the first issue, “[f]or the second issue, [he] 
recommended that the supervisors correct the [s]ales [l]ift error by only using 
the APT pre-closure data in the future for both the projected sales calculation 
and the ultimate [s]ales [l]ift calculation.”166 His supervisors hesitated to 
correct the sales lift error until they understood the discrepancy between the 
two pre-closure sales data sets.167 Thus, they assigned Ronnie the task of 

 
 157. Ronnie v. Off. Depot, LLC, 81 F.4th 1345, 1351 (11th Cir. 2023). 
 158. Id. at 1348. 
 159. See id. 
 160. Id. 
 161. Id. 
 162. Id. 
 163. Id. 
 164. Id. 
 165. Id. 
 166. Id. 
 167. Id. at 1349. 
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researching the underlying cause of the discrepancy.168 Ronnie alleged that 
“his relationship with his boss . . . became strained” following his report on 
the issue.169 Ronnie, fearful that he was being retaliated against, “emailed 
Human Resources (HR) to ask for protection from retaliation for reporting 
the inaccuracies.”170  

On April 19, 2016, four days after he finally met with Office Depot’s 
Information Technology (IT) department, “he planned to meet with his 
supervisors to report the results of his conference with IT”; however, they 
“terminated [him] at that meeting for failing to perform the task of identifying 
the cause of the data discrepancy.”171  

The Department of Labor’s Occupational Safety and Health 
Administration (OSHA) dismissed Ronnie’s pro se complaint claim that 
Office Depot violated 18 U.S.C. § 1514A.172 On appeal before an 
administrative law judge (ALJ), “[t]he ALJ granted Office Depot’s motion 
for summary decision, finding ‘there was no genuine issue of material fact as 
to an essential element of Complainant’s claim—whether complainant 
engaged in protected activity,’”173 because “Ronnie failed to establish an 
objectively reasonable belief that fraud had occurred.”174 After another 
appeal, the Administrative Review Board (ARB) affirmed the decision of the 
ALJ.175 The Court of Appeals for the Eleventh Circuit affirmed the decision 
of the ARB and denied the petition for review.176 In addressing the “evidence 
of reasonable belief” question, the court agreed with the ARB’s mixed test: 
(1) a subjective test—that the employee himself believes, and (2) an objective 
test—“that a reasonable person would believe the conduct violated SOX.”177 
A complainant must satisfy the objective test by presenting evidence to 
support the subjective test.178 The court applied “a totality of the 
circumstances test based on knowledge available to a reasonable person in 
the same factual circumstances—and with the same training and 
experience—as the complainant.”179 The factors to consider for this test 
include, but are not limited to: “whether the employer acted with the requisite 

 
 168. Id. 
 169. Id. 
 170. Id.  
 171. Id. 
 172. Id. 
 173. Id. at 1349–50 (quoting Ronnie v. Off. Depot, Inc., No. 2018-SOX-00006, at 2 (U.S. 
Dep’t of Lab. Jan. 4, 2019)). 
 174. Id. at 1350. 
 175. Id. 
 176. Id. at 1352. 
 177. Id. at 1351. 
 178. Id. 
 179. Id. (footnote omitted). 
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scienter, whether the misstatement was material, whether the misstatement 
was relied upon, and whether it yielded economic loss.”180 While the court 
did not require that the employee “‘definitively and specifically’ prove each 
element of fraud,” it required more than speculation or suspicion “to establish 
a genuine issue of material fact as to reasonable belief.”181 Therefore, the 
court concluded that “Ronnie failed to allege sufficient facts to establish that 
a reasonable person with his training and experience would believe this 
conduct constituted a SOX violation[.]”182 

1. Reasonable Belief: Lack of Access to Information  

A complainant-employee need not prove that the employer engaged in 
fraud. All that is required is a showing they reasonably believed that there 
might have been fraud, hence the reason “Congress chose statutory language 
which ensures that ‘an employee’s reasonable but mistaken belief that an 
employer engaged in conduct that constitutes a violation one of the six 
enumerated categories is protected.’”183  

In Van Asdale v. International Game Technology, Shawn and Lena Van 
Asdale (collectively, the Van Asdales) worked as in-house intellectual 
property (IP) attorneys for a Nevada corporation.184 Shawn was promoted to 
oversee International Game Technology (IGT)’s IP litigation, while Lena 
was promoted within the following year to oversee the transactional side of 
IGT’s IP division.185 After IGT’s merger with Anchor Gaming (Anchor), 
both met with their supervisor, IGT’s general counsel, to discuss the 
possibility that before the merger, executives at Anchor had intentionally 
held back material information on a wheel patent that could negatively 
impact IGT’s stock prices.186 IGT’s general counsel, David Johnson, “had 
previously served as General Counsel at Anchor during the months 
surrounding Anchor’s merger with IGT.”187 Within a few months after the 
meeting with Johnson, the Van Asdales were terminated.188 The district court 
granted IGT’s motion for summary judgment in the Van Asdales’ SOX 

 
 180. Id. 
 181. Id. (citing Nielsen v. AECOM Tech. Corp., 762 F.3d 214, 224 (2nd Cir. 2014)). 
 182. Id. at 1352. 
 183. Van Asdale v. Int’l Game Tech., 577 F.3d 989, 1001 (9th Cir. 2009) (quoting Allen v. 
Admin. Rev. Bd., 514 F.3d 468, 477 (5th Cir. 2008)). 
 184. Id. at 991–92. 
 185. Id. at 992. 
 186. Id. at 992–93. 
 187. Id. at 993. 
 188. Id. 
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whistleblower action and “denied the Van Asdales’ motion for 
reconsideration.”189 Van Asdales then appealed to the Ninth Circuit.190 

In assessing whether the Van Asdales’ circumstances permitted them to 
form an objectively reasonable belief that the apparent failure to disclose the 
material information to IGT before the merger constituted shareholder fraud, 
the court adopted the “reasonable but mistaken belief” test.191 The court 
considered factors such as the importance of the wheel patent; the declaration 
of former Anchor executive that the wheel patent “generate a substantial 
portion of IGT’s total income”;192 the testimony of David Johnson about the 
wheel patent’s importance to IGT; the testimony of Shawn that Pennington, 
IGT’s vice president of product development, that there would be no merger 
had IGT been aware of the material information, the former Anchor officials 
occupying top management positions, “and their alleged financial motives 
favoring nondisclosure.”193 The court “conclude[d] that the Van Asdales’ 
theory of fraud approximates a securities fraud claim”; hence, “it was 
objectively reasonable for Shawn and Lena to suspect that the non-disclosure 
of the [material information] prior to the merger could have been 
deliberate[,]”194 and “the Van Asdales had a subjective belief that the conduct 
that they were reporting violated a listed law.”195 

Van Asdale is like Ronnie in many ways; however, the court reached a 
different conclusion in each case. The Van Asdales were IP attorneys whose 
claim centered around data under their direct responsibility. Similarly, 
Ronnie was a senior financial analyst whose claim centered around the 
financial data he analyzed for Office Depot. In both cases, the complainants 
had firsthand information and understood the impact of shareholder value if 
left unchecked. Like in Ronnie, the Van Asdales had no specific belief that 
fraud had occurred but knew that an investigation was needed to determine 
if fraud had occurred.196 The Van Asdales were not allowed to do an 
investigation, just as Ronnie’s supervisors constructively prevented him from 
performing the investigative inquiry they asked him to perform—one they 
knew was beyond his control and did not provide any resources to assist him. 
However, in arriving at its conclusions, the court considered Ronnie’s 
evidence insufficient to support an inference of a SOX violation while failing 
to consider the substance of the evidence and the involvement of other 

 
 189. Id. at 994. 
 190. Id. 
 191. Id. at 1001. 
 192. Id. 
 193. Id. 
 194. Id. 
 195. Id. at 1002. 
 196. Id. 
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players—Ronnie’s supervisors, HR, and IT. This inquiry was unlike Van 
Asdale, where the court considered the testimony and deposition of other 
players. Indeed, Ronnie did not get the benefit of the “reasonable but 
mistaken belief” test the court applied in Van Asdale. Ronnie got the short 
end of the stick because the demand on Ronnie to prove evidence of fraud 
was inconsistent with the congressional intent of SOX because “[t]he 
threshold is intended to include all good faith and reasonable reporting of 
fraud, and there should be no presumption that reporting is otherwise, absent 
specific evidence.”197 Analyzing the facts of Ronnie in light of Congress’s 
intent, they do not appear to rise to a bad faith, unreasonable reporting of 
fraud. 

The absence of an attempt to conceal fraud does not establish that fraud 
is not occurring with specific intent or scienter.198 Fraudulent intent can be 
inferred if one “profited or converted money to his own use”;199 therefore, 
subjective reasonableness can be proven by credibility determinations.200 

In Lockheed Martin Corp. v. Administrative Review Board, Andrea 
Brown, director of communications at Lockheed Martin Corporation 
(Lockheed) from 2000 to 2008, became aware that her manager, Vice 
President of Communications Wendy Owen, was using company funds to 
further her own personal interests and understood that Owen passed these 
expenses to the government, the firm’s customer.201 Concerned that Owen’s 
actions were fraudulent, illegal, and likely to trigger a government audit and 
affect the company’s future contracts and stock price, Brown reported her 
concerns to Jan Moncallo, Lockheed’s vice president of HR.202 Upon the 
company’s investigation, the company discontinued the program that enabled 
Owen’s illegal actions and changed Owen’s position, but retained her title.203 
After Owen found out that Brown was the mastermind behind the complaint, 
Brown received a lower rating on her performance evaluation; a negative 
attitude from her new manager; a reposting of her position at one level higher 
than the level at which she held the position; a disqualification from applying 
for the newly posted position; and a loss of her office, with the option to work 
from home or use the visitor’s office that doubled as a storage room. In short, 
Brown lost her title, respect from her managers, and her supervisory 

 
 197. 148 CONG. REC. S7420 (daily ed. July 26, 2002) (statement of Sen. Leahy)). 
 198. See United States v. Prows, 118 F.3d 686, 692 (10th Cir. 1997). 
 199. Id. (quoting Kathleen Flavin & Kathleen Corrigan, Eleventh Survey of White Collar 
Crime: Mail Fraud and Wire Fraud, 33 AM. CRIM. L. REV. 861, 869–70 (1996)). 
 200. See Lockheed Martin Corp. v. Admin. Rev. Bd., 717 F.3d 1121, 1132 (10th Cir. 2013). 
 201. Id. at 1126. 
 202. Id. 
 203. Id. 
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responsibilities over four employees.204 An emotionally broken and deeply 
depressed Brown took a medical leave.205 In January 2008, Brown filed a 
complaint with OSHA, alleging violations of SOX.206 The next month, she 
provided Lockheed with her notice of forced termination and amended her 
OSHA complaint to allege constructive discharge.207 While OSHA denied 
Brown’s complaint, the ALJ—upon reviewing more than seventy exhibits, 
hearing live testimony from three witnesses, and reviewing videotape 
deposition from five witnesses—found that Brown had engaged in protected 
activity.208 After Lockheed lost its appeal before the ARB, which affirmed 
the ALJ’s decision, it petitioned the Tenth Circuit Court of Appeals.209   

The court agreed with the ARB’s permissible construction of the statute, 
found that Lockheed had committed mail and wire fraud, and held that a 
complaint need not specifically relate to shareholder fraud to be actionable 
under SOX.210 Furthermore, to satisfy the subjective reasonableness test, the 
court did not require any proof of Brown’s investigation. Indeed, Brown did 
not investigate anything, as her awareness of the issue was based on 
information a coworker told her211 and not an event she witnessed directly; 
she reported the issue based on her understanding of how things worked. The 
court considered a “substantial evidence approach”—looking at relevant 
evidence that “a reasonable person would deem adequate to support the 
ultimate conclusion.”212 The substantial evidence standard “requires more 
than a scintilla but less than a preponderance of the evidence.”213 Under this 
standard, the court reviewed all the records, including the ALJ’s 
recommendations and contrary evidence to the ARB’s decision. The court 
affirmed the decision of the ARB214—that Brown met the subjective and 
objective test requirements of a reasonable belief.215 The court made this 
determination after considering factors such as Brown’s testimony, as a 
former Lockheed employee, that costs incurred were often billed back to the 
government; Brown’s testimony that she reported her concerns to Asbury, 
the president of technical operations; Moncallo’s agreeance that employee 
travel expenses and equipment purchases were generally billed back to the 

 
 204. Id. at 1127. 
 205. Id. at 1128. 
 206. Id. 
 207. Id. 
 208. Id. 
 209. See id. 
 210. Id. at 1132. 
 211. Id. at 1126. 
 212. Id. at 1129 (quoting Hall v. U.S. Dep’t of Lab., 476 F.3d 847, 854 (10th Cir. 2007). 
 213. Id. at 1129 (quoting Hall, 476 F.3d at 854). 
 214. Id. at 1139. 
 215. See id. at 1132. 
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government; Moncallo’s recognizance that some of the actions Brown 
complained of could be considered fraudulent and illegal; and ALJ’s 
consideration that Brown’s testimony was credible by “plac[ing] more 
weight on Brown’s testimony that she used the terms ‘fraud’ and ‘illegal’ 
than on the contrary testimony of Asbury and Moncallo” without any 
“sufficiently persuasive argument [by Lockheed] for [the] court to take the 
extraordinary step of disturbing that credibility determination.”216 

The sharply contrasting factual circumstances of Lockheed and Ronnie 
make the latter appear a stronger candidate for the substantial evidence test. 
For example, Ronnie witnessed the event firsthand; he was the senior 
financial analyst analyzing the metric supporting disclosures in the firm’s 10-
K filing with the SEC. This evidence trumps Brown’s, who had secondhand 
information about the event from a coworker and did not witness it firsthand. 
Due to their supervisory role, Ronnie’s supervisors can be inferred to have 
had control of the error or, at least, had better capacity to perform the 
investigation assigned to Ronnie, but they did not. In contrast, in Lockheed, 
when Brown reported the event, the company investigated it without making 
the investigation Brown’s responsibility. Office Depot deprived Ronnie of 
the opportunity to report the results of his findings with IT and terminated 
him for failure to identify the cause of the data discrepancy. Whereas in 
Lockheed, Lockheed constructively terminated Brown, and the court made a 
connection between her termination and the event. Ronnie utilized a totality 
of the circumstances test based on a reasonable person’s knowledge in the 
same factual context, while Lockheed utilized a substantial evidence test 
based on a review of all the evidence—both credible and contrary evidence—
by a reasonable person to support the ultimate conclusion. A little more than 
a scintilla of evidence but less than preponderance was sufficient in 
Lockheed. However, the court in Ronnie seemed focused on the 
“preponderance of the evidence.”217 In Ronnie, there was no consideration of 
similar factors, such as his supervisor’s agreement with Ronnie’s correction 
of a previously grossly overinflated sales lift metric and his supervisors’ task 
of investigating the discrepancy, knowing it was outside Ronnie’s control and 
failing to provide him with the resources to do so. Additionally, the court 
failed to consider his supervisors’ lack of ownership in the error or 
indifference to its impact on shareholder value due to erroneous financial 
reporting; his email to HR requesting protection from retaliation for reporting 
the inaccuracies; or his termination for poor work performance and 
unprofessionalism less than two months after receiving praise, in writing, for 

 
 216. Id. 
 217. Ronnie v. Off. Depot, LLC, 81 F.4th 1345, 1350 (11th Cir. 2023). 
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finding a significant variance in the different data sets. These factors imply a 
little more than a scintilla of evidence but less than a preponderance. 

Protecting the courageous who stand up against institutional pressures 
and challenge wrongdoing in the manner identified in § 806 of SOX is the 
purpose of the whistleblower provisions of SOX.218 

 In Wiest v. Lynch, until Wiest’s termination in 2010, the last ten years 
of his thirty-one-year employment in Tyco Electronics Corporation (TEC)’s 
accounting department was under high audit scrutiny due to the 2002 scandal 
that rocked its former parent company, Tyco International.219 Due to Wiest’s 
commitment to follow proper accounting procedures, he often pointed out 
questionable expenses that reflected inaccurate accounting and tax treatment, 
lacked appropriate documentation, or included duplicate entries.220 In 2009, 
TEC opened an investigation against Wiest, which included “having a 
relationship with a coworker ten years ago, and for allegedly making 
sexually-oriented comments to [coworkers].”221 As a result of the 
investigation, Wiest was fired. His timely-filed suit against TEC for violation 
of § 806 of SOX was dismissed; his motion for reconsideration was denied; 
and he appealed.222  

In addressing whether Wiest engaged in protected activity, the court 
applied the “reasonable but mistaken belief” standard that “an employee must 
establish not only a subjective, good faith belief that his or her employer 
violated a provision listed in SOX, but also that his or her belief was 
objectively reasonable.”223 The court noted that the people who dared to stand 
up against wrongdoing should be protected under the whistleblower 
protection provisions of SOX, regardless of “access to information sufficient 
to form an objectively reasonable belief that there was an intent to defraud or 
the information communicated . . . was material to a shareholder’s 
investment decision.”224 Furthermore, it found the ARB’s explanation in 
Sylvester225 to be reasonable—that proof of “materiality, scienter, reliance, 
economic loss, or loss causation” is not required to support that a 
complainant engaged in protected activity under § 806 of SOX226 because 
“[a]n employee may not have access to information necessary to form a 
judgment on certain elements of a generic fraud claim, such as scienter or 
 
 218. See Wiest v. Lynch, 710 F.3d 121, 132 (3d Cir. 2013). 
 219. Id. at 124. 
 220. See id. at 124–25. 
 221. Id. at 125. 
 222. Id at 125–26. 
 223. Id. at 132. 
 224. Id. 
 225. Sylvester v. Parexel Int’l LLC, ARB 07-123, 2011 WL 2165854, at *18 (Dep’t of Lab. 
May 25, 2011). 
 226. Wiest, 710 F.3d at 133 (quoting Sylvester, 2011 WL 2165854, at *18). 
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materiality, and yet have knowledge of facts sufficient to alert the employer 
to fraudulent conduct.”227 The court also clarified that determination of 
whether a reasonable person would conclude that a “federal law has been or 
will be violated . . . should be based upon all the attendant circumstances, and 
not be limited to the facts conveyed by a whistleblower to the employer.”228 
The court held that, given the scrutiny TEC received during the 2002 Tyco 
International scandal, Wiest subjectively believed that TEC’s conduct 
violated § 806 of SOX.229 

Weighing Wiest against Ronnie, there is a stark similarity, yet a different 
outcome in the same circuit. Wiest knew enough to understand that 
something was wrong even though, according to the court, he did not 
“establish that he communicated an objectively reasonable belief that 
[TEC]’s conduct violated any statute or rule listed in Section 806[,]”230 just 
like the court determined in Ronnie.231 In Ronnie, IT had control over the 
underlying data and access to it; Ronnie could have only reasonably accessed 
the data or understood the data workflow with the help of IT. He was not 
unwilling to perform the research, but he could not do so due to limitations 
beyond his control. His employer terminated him before he could develop 
sufficient information to form an objectively reasonable belief. However, he 
knew enough to understand that sales lift would remain materially 
overinflated without a fix. Wiest was motivated by the history of the former 
parent company and sought to avoid a recurrence of such security fraud, just 
like Ronnie attempted to avoid erroneous data that formed the basis of the 
disclosure in his company’s SEC reporting.232 Wiest’s appeal was to the 
Eleventh Circuit, and so was Ronnie’s. However, the circuit applied a 
different standard of resolution to both cases; hence, the conclusion in Ronnie 
is different. While Wiest applied the “reasonable but mistaken belief” 
standard, the court considered “all the attendant circumstances [beyond] . . . 
the facts conveyed by a whistleblower to the employer[,]” which was also the 
standard applied in Van Asdale.233 In contrast, Ronnie applied a totality of 
circumstances test, which was based on whether the employer acted with the 
requisite scienter, whether the misstatement was material, whether the 
misstatement was relied upon, and whether it yielded economic loss. 

An employee’s subjective, reasonable belief is fact dependent and varies 
with the circumstances of the case; therefore, objective reasonableness 

 
 227. Id. at 134. 
 228. Id.  
 229. Id. at 135. 
 230. Id. at 126. 
 231. Ronnie v. Off. Depot, LLC, 81 F.4th 1345, 1352 (11th Cir. 2023). 
 232. See id. at 1348. 
 233. Weist, 710 F.3d at 134. 
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should never be decided as a matter of law, except where “‘no reasonable 
person could have believed that the facts [known to the employee] amounted 
to a violation’ or otherwise justified the employee’s belief that illegal conduct 
was occurring.”234 

In Rhinehimer v. U.S. Bancorp Investments, Inc., Michael Rhinehimer 
alleged retaliation in violation of SOX, 18 U.S.C. § 1514A, based on an email 
he sent alerting one of his supervisors to unsuitable trades made by a 
coworker to the detriment of the plaintiff’s elderly client while the plaintiff 
was on short-term disability.235 Upon return from short-term disability leave, 
Michael was reprimanded for his email, placed on an aggressive 
“performance improvement plan,” and fired when he failed to meet the plan’s 
goals.236 Michael alleged an unsuitability fraud claim under § 10(b) of the 
Securities and Exchange Act, 15 U.S.C. § 78j(b), and the accompanying 
regulation promulgated by the SEC, 17 C.F.R. § 240.10b-5.237 

In analyzing whether Michael engaged in protected activity under § 
1514A, the court applied both the totality of the circumstances test and the 
“reasonable but mistaken belief” standard.238 The court considered Michael’s 
twenty-year experience and training as a certified financial planner, his 
understanding of the impact of the trades on the exposure of the funds to 
probate upon the client’s death, the vulnerability of the client due to his age 
and declining faculties, his phone call to the coworker specifically asking that 
no trades be made on the client’s account, the coworker’s incentive to place 
the trade, and past efforts of the employer to encourage the client to invest 
funds in his trust account so the bank would earn money.239 The court 
reasoned that “§ 1514A protects employees who reasonably but mistakenly 
believe that the conduct at issue constitutes a violation of relevant law.”240 
The court held that the information available to the plaintiff more than 
supported his reasonable belief that the trades resulted from “conduct 
constituting unsuitability fraud.”241  

In Rhinehimer, Michael had no specific knowledge of whether his 
coworker misrepresented material information in his dealings with the client, 
much less any indication of intentional misrepresentation or reckless 
disregard for the truth. This is similar to Ronnie because Ronnie could not 

 
 234. Rhinehimer v. U.S. Bancorp Invs., Inc., 787 F.3d 797, 811 (6th Cir. 2015) (quoting 
Livingston v. Wyeth, Inc., 520 F.3d 344, 361 (4th Cir. 2008)) (alteration in original). 
 235. Id. at 801. 
 236. Id. 
 237. See id. at 805. 
 238. Id. at 812. 
 239. See id. 
 240. Id. (citing Wiest v. Lynch, 710 F.3d 121, 132 (3d Cir. 2013)). 
 241. Id. 
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articulate that fraud was occurring or impending or that there was intentional 
misrepresentation of financial disclosures. However, similar to Wiest and 
Asdale, Rhinehimer contrasts sharply with the test in Ronnie—a test which, 
though partially based on the same totality of the circumstances test, was not 
fact focused but was rooted in a preponderance of evidence. 

The circuits have analyzed the reasonable belief prong from different 
perspectives. The analysis reveals a stark disagreement between circuits and 
even intra-circuit—a grave danger to the justice system as it creates a non-
uniform application of federal law among similarly situated litigants.242 
Therefore, the Supreme Court’s intervention should assess the alternatives to 
dismissing a whistleblower complaint before considering all attendant 
circumstances and whether those alternatives safeguard the public interest 
and ensure the legislative intent of protecting the public investor and the 
whistleblower employee. 

2. Reasonable Belief: Unmet Plausibility Standard  

To state a plausible claim, the complaint’s “[f]actual allegations must be 
enough to raise a right to relief above the speculative level.”243 A 
complainant’s complaint may be so inconsequential to shareholder 
value “that he or she did not engage in protected activity under [SOX].”244  

In Nielsen v. AECOM, Nielsen, a fire engineering manager at AECOM, 
was responsible for, amongst other things, “ensuring that his subordinates’ 
engineering plans were sufficient under ‘applicable fire safety standards.’”245 
One employee, who reported to Nielsen, failed to follow the proper process 
of review and approval, which bothered Nielsen to the point that he sought 
help from his managers.246 After some meetings to discuss the employee, he 
told other executives he could not work at AECOM if AECOM did not 
resolve the issue.247 

In his whistleblower retaliation claim under § 806 of SOX, Nielsen 
claimed he was terminated “‘because of his complaints about, and opposition 
to, [AECOM’s] fraudulent business practices.’”248 Nielsen’s complaint stated 
that he reasonably believed defendants were committing fraud and would 
likely continue to perpetrate that fraud in violation of the U.S. mail and wire 
 
 242. See MICHAEL JOHN GARCIA, CONG. RSCH. SERV., LSB11246, CONGRESSIONAL COURT 
WATCHER: CIRCUIT SPLITS FROM OCTOBER 2024, at 2 (2024). 
 243. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). 
 244. Nielsen v. AECOM Tech. Corp., 762 F.3d 214, 222 (2d Cir. 2014) (quoting Sylvester v. 
Parexel Int’l LLC, ARB No. 07-123, 2011 WL 2165854, at *19 (Dep’t of Lab. May 25, 2011)). 
 245. Id. at 216–17. 
 246. Id. at 217. 
 247. Id. 
 248. Id. at 218 (quoting Complaint para. 53, id. (No. 12-cv-5163) [hereinafter Nielsen 
Complaint]) (alteration in original). 



FOLAKE MACROS V1 AUTHOR COPY FJUPDATES (DO NOT DELETE) 2/13/2026  1:27 PM 

216 SOUTH TEXAS LAW REVIEW [Vol. 65:2 

fraud statutes.249 The court noted that Nielsen’s statement was conclusory 
and could not sustain his § 1514A claim because it did not plausibly plead a 
reasonable belief that AECOM engaged in any of the covered activities under 
§ 1514A.250 The court held that the following actions did not rise to the level 
of potential shareholder fraud under § 1514A: the failure of one employee, 
who reported to Nielsen, to properly review fire safety designs without any 
indication that fire safety review is required by any federal statute or 
regulation; the lack of a showing that AECOM had ever submitted the 
designs for approval by an external party; and the lack of a showing that the 
alleged improper review resulted in any specific safety hazard.251 There was 
no claim regarding the complicity of AECOM in unlawful conduct or 
falsification of information detrimental to the business, in addition to stifling 
investor confidence through false financial reporting.252 The court concluded 
that “Nielsen . . . failed to allege that he reasonably believed, based on non-
trivial allegations, that he” had reported conduct protected by the statute; 
hence, his complaint was properly dismissed.253 

Nielsen is like the baseless allegation mentioned by the Ronnie court.254 
The safety designs allegedly violated were under Nielsen’s direct control 
because he supervised the employee who failed to follow proper procedures. 
Nielsen appeared to have failed in his supervisory role, and an internal 
investigation led to his dismissal. On the other hand, Ronnie was a senior 
financial analyst subject to the control of his supervisors who, like Nielsen, 
failed to uphold their supervisory responsibilities. The Nielsen court 
expressed that fire safety review was neither required by a federal statute or 
regulation nor was it indicated that a lack of review translated to the level of 
potential shareholder fraud under § 1514A. However, in Ronnie, the court 
noted that the sales lift was a critical metric that shareholders sought to 
maximize. Office Depot referenced the sales lift in its annual report to the 
SEC. Moreover, these were accounting errors that could result in fraudulent 
financial reporting and not internal safety standard errors. 

Employee complaints about possible improper or illegal conduct must 
evidence that they had both a subjective and an objectively reasonable belief 
that the conduct violates one of six categories listed by Congress in                     
§ 1514A(a)(1).255  

 
 249. Id. at 222.  
 250. Id. 
 251. Id. at 222–23. 
 252. See id.  
 253. Id. at 216. 
 254. Ronnie v. Off. Depot, LLC, 81 F.4th 1345, 1351 (11th Cir. 2023). 
 255. Villanueva v. U.S. Dep’t of Lab., 743 F.3d 103, 105 (5th Cir. 2014).  
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In Northrop Grumman Systems Corp. v. United States Department of 
Labor, intervenor Seguin alleged wrongful termination by Northrop 
Grumman Systems Corporation (Northrop) under the whistleblower 
provision of SOX.256 Seguin objected to Northrop’s corporate policies and 
procedures, allegedly linked to the arbitration policy; its ethics training 
module; and its Conflict of Interest form (the Form).257 She alleged that the 
training module was used to trick employees into agreeing to Northrop’s 
arbitration policy and that the Form bound employees to Northrop’s 
arbitration policy (the Policy).258 Due to a lower demand for the work of 
Seguin’s department, Northrop opted for a reduction in force.259 Northrop 
gave Seguin a two-weeks’ notice of her employment termination—due to a 
reduction in force.260 The ARB affirmed the ALJ’s decision “that Seguin 
engaged in SOX-protected activity[,]” and Northrop timely filed its appeal to 
the Fourth Circuit.261 

In assessing whether Seguin engaged in protected activity under SOX, 
the court said that “[n]either Seguin’s complaints about [the Policy] nor her 
complaints about violations of § 1514A(e),” which prohibits arbitration of 
SOX whistleblower claims, involve any of the basic elements of shareholder 
fraud, which include “a material misrepresentation (or omission), scienter, a 
connection with the purchase or sale of a security, reliance, economic loss, 
and loss causation.”262 The court reasoned that no reasonable person could 
believe that the Form incorporated the Policy because the Form did not 
mention the Policy.263 While the Form mentioned Northrop’s Standards of 
Business Conduct (SBC), the SBC did not mention the Policy.264 
Furthermore, Northrop employees explicitly reiterated to Seguin that the 
Form had no bearing to the Policy.265 Seguin did not provide any “substantial 
evidence in the record from which [she] could reasonably believe that [the 
Form] had the effect of tricking her into agreeing to the [Policy].”266 The 
court also reasoned that assuming, for the sake of argument, the Form 
incorporated the Policy, no reasonable person in Seguin’s position could 
believe that the Policy violated § 1514A(e) because the Policy indicated that 
it did not apply to claims legally prohibited from arbitration agreements—of 
 
 256. Northrop Grumman Sys. Corp. v U.S. Dep’t of Lab., 927 F.3d 226, 228 (4th Cir. 2019). 
 257. Id. at 230. 
 258. Id. 
 259. Id. at 231. 
 260. Id. 
 261. Id.  
 262. Id. at 233. 
 263. Id. at 234. 
 264. Id. 
 265. Id. 
 266. Id.  
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which SOX whistleblower is one.267 Additionally, assuming for the sake of 
argument that the Policy violated § 1514A(e), “no reasonable person in 
Seguin’s position could believe that [the] alleged violation . . . constituted 
shareholder fraud.”268 This case failed the substantial evidence test applied 
by the court; hence, the court concluded that Seguin did not engage in 
protected activity.269  

Northrop is like the court’s conclusion in Ronnie; however, Ronnie did 
not get the substantial evidence test. The Ronnie court seemed so focused on 
the “preponderance of the evidence” that it ignored the facts.270 In contrast to 
Ronnie, who had ample facts supporting an inference of reasonable belief as 
he was the analyst in charge of sales lift—a critical metric underlying the 
firm’s SEC annual reporting—and knew that an investigation was warranted, 
Seguin’s allegations in Northrop seemed more like the baseless and 
conclusory allegations271 that the court mentioned in Ronnie and like the bare 
and unsupported conclusions in Nielsen272 because violations of § 1514A do 
not appear plausible based on the facts of the case, hence there can be no 
subjective reasonableness. 

“[C]ourts are not required to accept as true conclusory allegations 
contradicted by the relevant documents referenced in the complaint.”273  

In Neely v. Boeing Co., Neely’s complaints related to Boeing’s failure 
to comply with internal and external Federal Aviation Administration (FAA) 
safety regulations relating to the design of aircraft systems274 and Neely’s 
contention that Boeing withheld this compliance failure from shareholders, 
which was the actual reason for Boeing’s increased spending and decreased 
earnings.275 Neely provided no support for this contention when he 
eventually filed a whistleblower complaint with SEC years after the alleged 
retaliatory acts and the district court’s order on Boeing’s motion to dismiss.276 
Neely’s conclusory allegations were contradicted by the relevant documents 
referenced in the complaint.277  

 
 267. Id. 
 268. Id.  
 269. Id. at 235. 
 270. Ronnie v. Off. Depot, LLC, 81 F.4th 1345, 1350 (11th Cir. 2023). 
 271. See id. at 1351. 
 272. Nielsen v. AECOM Tech. Corp., 762 F.3d 214, 223 (2d Cir. 2014). 
 273. Neely v. Boeing Co., 823 F. App’x 494, 496 (9th Cir. 2020) (citing Manzarek v. St. Paul 
Fire & Marine Ins. Co., 519 F.3d 1025, 1030 (9th Cir. 2008)). 
 274. Neely v. Boeing Co., No. C16-1791 RAJ, 2018 WL 2216093, at *1 (W.D. Wash. May 
15, 2018). 
 275. Id. 
 276. Neely v. Boeing Co., No. C16-1791-JCC, 2018 WL 2161564 (W.D. Wash. May 17, 
2019). 
 277. Neely, 823 F. App’x at 496. 
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The court affirmed the lower court’s proper dismissal of Neely’s SOX 
claims, finding that he failed to qualify as a whistleblower for not filing an 
SEC complaint and failed to plead facts demonstrating an objectively 
reasonable belief, as he did not identify the covered fraud or its essential 
elements.278  

In contrast to Ronnie, the court appears to be on point regarding Neely’s 
lack of reasonable belief because Neely, unlike Ronnie, provided no support 
for his allegations in his delayed filing. The relevant documents referenced 
in his complaint were inconsistent with his allegations. Therefore, it was clear 
that Neely had no meritorious case here. On the other hand, this was not the 
case in Ronnie because Ronnie filed a timely claim and had support for his 
allegations—ensuring data integrity and analysis were part of his role; this 
led him to identify accounting errors that were potential for securities fraud. 
While the court claims were insufficient, his supporting documentation did 
not contradict his allegations, as it did in Neely. The delayed filing of Neely’s 
SOX claim seemed more like a retaliatory move for losing out on his other 
claims, while Ronnie’s filing was nothing but a whistleblower SOX 
complaint from the onset. Ronnie’s claims centered on his knowledge that 
fraud was occurring, but Neely’s claims centered around the company’s 
failure to comply with safety regulations. Similarly, the Nielsen court 
expressed that safety review was not shown as required by a federal statute 
or regulation, neither was it shown that it translated into the level of potential 
shareholder fraud under § 1514A. 

Complaints about internal control must bear a close connection to at 
least one type of fraud enumerated under § 806 of SOX to receive protection 
under the whistleblower protections of SOX.  

In Reilly v. GlaxoSmithKline, LLC, Thomas Reilly, a senior IT 
consultant for GlaxoSmithKline (GSK), expressed his concerns about 
performance and security problems.279 While his manager tasked him with 
fixing some of these issues, his manager eventually took over and addressed 
them.280 Reilly escalated his concerns to the compliance office and the 
CEO.281 After two investigations, GSK found that his complaints were 
unsubstantiated and without merit.282 After outsourcing all but two positions 
on Reilly’s team, GSK terminated Reilly and many others.283 He filed a 
complaint in a federal district court claiming he was terminated in retaliation 

 
 278. Id. 
 279. Reilly v. GlaxoSmithKline, LLC, 820 F. App’x 93, 94 (3d Cir. 2020). 
 280. Id. 
 281. Id. at 95. 
 282. Id. 
 283. Id. 
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for engaging in SOX-protected activity.284 The district court concluded that 
“‘[n]o factfinder could find [Reilly’s] belief that GSK violated SOX by not 
naming precise server issues to be objectively reasonable.’”285 Reilly 
appealed to the Third Circuit. 

In assessing objective reasonableness, the court reasoned that Reilly’s 
assertions that his complaints about internal controls fell under SOX 
protection, without more, did not suffice because he did not show a 
connection to any of the enumerated forms of fraud in § 806 of SOX.286 The 
court referred to his complaint, that “stability, quality control and compliance 
of . . . computer systems” could lead to financial data irregularities,287 as 
“workplace disagreements about routine IT issues [unrelated] to illegal 
conduct or fraud”288 that do not relate to fraud under SOX because GSK’s 
annual reporting to the SEC identified and disclosed these risks289 and did 
not need to disclose the intricacies of computer system issues in its SEC 
reporting.290 The court concluded that “no reasonable person in Reilly’s 
place, with his training and experience, could have believed that GSK’s 
conduct violated SOX.”291 The circuit court affirmed the judgment of the 
lower court. 

This case is like Seguin’s internal policy complaints in Northrop and 
Neilsen’s complaints about the review of internal fire safety procedures in 
Nielsen, all of which are dissimilar to Ronnie for the same reasons noted 
above. Ronnie was a financial analyst whose claims centered around 
accounting errors that had the potential to impact Office Depot’s annual 
reporting to the SEC. Accounting fraud is a unique type of fraud that can 
destroy shareholder confidence. Restoring shareholder confidence was the 
basic premise of the SOX Act. While violations of internal policies have the 
potential to indirectly result in the types of fraud enumerated in SOX, 
accounting fraud directly results in the loss of shareholder value. 

In these cases, insider complainants expressed their reasonable belief; 
however, either the court found no semblance of the basic elements of 
shareholder fraud, or the court found the claims to be, at best, speculative and 
therefore insufficient to pass the objective reasonableness standard. The 
consensus is that complaints about internal policies, procedures, and controls 
must “relate in an understandable way” to at least one of § 806’s enumerated 

 
 284. Id. at 96. 
 285. Id.  
 286. Id. at 96–97. 
 287. Id. at 95 (quoting 2 Joint Appendix 291, id. (No. 19-2897)). 
 288. Id. at 97. 
 289. See id. at 95. 
 290. Id. at 97. 
 291. Id.  
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forms of fraud,292 or it defrauds shareholders of the firm or any other federal 
agency.293 “‘Thus, the statutory language suggests that, to be reasonable, the 
purported whistleblower’s belief cannot exist wholly untethered from these 
specific provisions.’”294  

C.    Implications on Employee Protection 

The implications of this circuit split are consistent with the growing 
pains that led to the enactment of SOX; without a resolution by the Supreme 
Court, the insider employee will face the same battles that occurred before 
the enactment of SOX, such as:  

 
• Ethical Concerns: Inability to meet substantial evidence 

standards is a loss for the insider employee and, in essence, a 
gain for the employer, which could breed an unethical culture, 
regardless of whether the employer engaged in the covered 
violation. Unethical conduct can slowly become a norm rather 
than an exception if coupled with the idea that one’s claims 
might be dismissed for insufficient support or mistaken belief 
that a covered fraud occurred. It might make an employee feel 
trapped or see themself as an unwilling contributor to the 
wrongful act. Not everyone is as bold as Ms. Watkins of Enron, 
who, even in her boldness, did not report the matter to the 
authorities until after she had “been subpoenaed, and after 
‘tons’ of documents had been destroyed.”295 Her delayed 
silence was not due to a lack of legal protection; it was due to 
an unpublished corporate code of silence communicated by 
managerial conduct. But it is not just the ethical concern that a 
covered fraud is occurring that is at issue; instead, it is the 
domino effect of one act of misconduct subtly spreading to 
other areas of the company, leading to other bad conduct and 
violations of law. 

• Fear of Reprisal: If an employee chooses to throw caution to 
the wind by ignoring the corporate code of silence, that 
employee could be taking a significant risk depending on the 
court’s assessment of the claim. This resulted when a financial 

 
 292. Id. at 97 (quoting Wiest v. Lynch, 710 F.3d 121, 134 (3rd Cir. 2013)). 
 293. See Neely v. Boeing Co., No. C16-1791 RAJ, 2018 WL 2216093, at *4 (W.D. Wash. May 
15, 2018). 
 294. Northrop Grumman Sys. Corp. v. U.S. Dep’t of Lab., 927 F.3d 226, 235 (4th Cir. 2019) 
(quoting Nielsen v. AECOM Tech. Corp., 762 F.3d 214, 221 n.6 (2d Cir. 2014)). 
 295. S. REP. NO. 107-146, at 5 (2002). 
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adviser emailed “his clients to advise them to sell Enron 
stock”—his company fired him.296  

• Inefficiency: An employee may refuse to settle for an 
unethical status quo, yet may be unable to risk their career and 
feel that their only options are (1) to quit, as the top Enron risk 
management official did in 1999 after repeated warnings were 
ignored,297 or (2) to become an unpaid undercover investigator 
who is hampered at every step of the way for lack of access to 
necessary information like Ronnie in Ronnie. The employee is 
expending more resources than they have because the 
employee is doing the work better suited to management or a 
higher regulatory body. 

D.    Implications on Investor Protection 

If left unattended, the circuit split will cause more damage to investors; 
indeed, they bear the greatest risk and will be the biggest losers—an end 
squarely inconsistent with the legislative intent of SOX. 

Multiple standards of treatment by the circuits leave a global investor 
deeply wounded, whether he knows it or not. If the insider cannot function 
effectively due to a potential inability to meet the court’s evidence standard, 
the investor ultimately bears this burden. A resulting inaction or delayed 
action exposing actual or potential violations of covered SOX activity does 
not benefit the investor. Investors “must be able to rely on information 
available to them as being complete, accurate, timely, and 
comprehensible.”298 The public policy of preventing insider abuses protects 
the integrity of free markets by “precluding attempts to rig markets or dilute 
market forces through fraud.”299 The courts should not invalidate an investor 
win in one circuit court by reaching a contrary decision in a different circuit. 

IV. RECOMMENDATION 

The current approaches by the different circuits lack consistent 
evidentiary standards of review and factual analysis. The Supreme Court’s 
approach to resolving this circuit split should create a uniform application of 
federal law among similarly situated litigants and help the SEC implement 
standards that drive the push toward a consistent framework of reporting 

 
 296. Id. 
 297. Id.  
 298. Hearings, supra note 62, at 2 (statement of Sen. Paul S. Sarbanes, Chairman, S. Comm. 
on Banking, Hous., and Urb. Affs.). 
 299. Id. at 59 (statement of Richard C. Breeden, Chairman, U.S. Sec. and Exch. Comm’n). 
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potential corporate fraud with the ultimate goal of maximizing investor 
protection. Recommendations are suggested below.  

A.    Empowering the Insider Through Proper Guidelines  

An average whistleblower may not possess the professional 
qualifications of an attorney, accountant, information systems analyst, or 
financial analyst. They may know that something is wrong and needs to be 
reported or exposed, like Brown in Lockheed,300 but may not fully understand 
the laws surrounding a specific event. So, an expectation of approximating 
the basic elements of fraud is displaced from Congress’s intent. The SEC is 
the professional, not the insider, and should give the insider some leeway. 
The SEC needs to do the probing, questioning, and investigating to ensure a 
result that upholds the intent of Congress. While there should be sufficient 
evidence of close relatability between the violations reported by the insider 
employee and the covered fraud under SOX § 806, the employee should not 
feel the need to prove that fraud occurred or that fraud is impending. The 
proper guidelines should fulfill Congress’s intent of protecting investors and 
promoting the interests of shareholders. One suggestion is to provide 
incentives for employers to prevent fraudulent practices by providing less 
stringent repercussions for those who take steps to provide an encouraging 
environment for employees to report fraud because shareholder fraud could 
be occurring in different areas of the company that are not visible to upper 
management—maybe due to insider collusion. The employer should develop 
a proper fraud identification system and reporting process by setting 
standards, in conjunction with the SEC, for each type of covered fraud 
enumerated in § 806 of SOX. The standard should include what the fraud 
entails, how to identify the fraud, and how to report the fraud both internally 
and as required under SOX. The SEC, or an agency established by it, should 
approve these standards for posting to the employer’s intranet for easy access 
to employees; they should be posted across the company using display and 
print media. In a nutshell, the company should develop a fraud-combat-
focused approach. 

On the one hand, the employer and its workers will think twice about 
any action that creates an appearance of fraud. On the other hand, because 
the employees are guided on identifying and reporting fraud, it empowers 
them to speak up when fraudulent wrongdoing is occurring, and it minimizes 
baseless and speculative allegations. This approach should not create any 
incremental costs to a fraud-combat-focused company because the benefits 

 
 300. Lockheed Martin Corp. v. Admin. Rev. Bd., 717 F.3d 1121, 1126 (10th Cir. 2013); see 
also Rhinehimer v. U.S. Bancorp Invs., Inc., 787 F.3d 797, 811 (6th Cir. 2015). 
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of implementation should most likely net against the potential costs of 
responding to frivolous and speculative claims. This approach ensures all 
hands are on deck and better protects the investor and the whistleblower 
employees. 

B.    Checks and Balances for the Corporate Employer 

The whistleblower provision was intended to protect “employees of 
publicly traded companies who report acts of fraud to federal officials with 
the authority to remedy the wrongdoing.”301 The remedy is usually monetary 
sanctions. A company that is actively trying to mitigate fraud by taking 
measures to openly expose fraud should be deserving of a reprieve if the facts 
and circumstances show that the company shows a good faith fraud-combat 
approach by having employees act as a check on its actions. The company’s 
approach should not dissuade employees from reporting wrongdoing; 
instead, it should help employees see that both the employer and the 
employee are in this together. Reporting the wrongdoing is beneficial to 
everyone involved if the SEC favorably considers the efforts of such a 
company by applying a lesser sanction because the monetary reward to the 
employee is significantly reduced due to the lesser sanction. 

C.    A Balancing Act (SEC) 

The end of Chevron deference in Loper Bright Enterprise v. 
Raimondo302 signals a step in the right direction. Indeed, a court must 
exercise its independent judgment in the interpretation of ambiguous statutes, 
thus fulfilling its judicial role, and not defer to the agency’s interpretation.303 
A whistleblower action filed with the Secretary of State under  
§ 1514A(b)(1)(B) is governed by the legal burdens of proof in 49 U.S.C  
§ 42121(b), which requires the Secretary of Labor to “conduct an 
investigation and determine whether there is reasonable cause to believe that 
the complaint has merit . . . .”304 When a party chooses to appeal the case, the 
court of appeals “reviews the ARB’s legal conclusions de novo . . . although 
th[e] court gives ‘[a]ppropriate deference’ to ‘statutory interpretation by the 
ARB,’” under 49 U.S.C § 42121(b)(4)(A).305 The level of deference differs 

 
 301. S. REP. NO. 107-146, at 18 (2002). 
 302. Loper Bright Enters. v. Raimondo, 603 U.S. 369, 369 (2024) (holding that “the courts 
may not defer to an agency interpretation of the law simply because a statute is ambiguous”). 
 303. See id. at 414–15. 
 304. 49 U.S.C. § 42121(b)(2)(A). 
 305. Ronnie v. Off. Depot, LLC, 81 F.4th 1345, 1350 (11th Cir. 2023); see also Rhinehimer, 
787 F.3d at 809; Wiest v. Lynch, 710 F.3d 121, 128, 131 (3d Cir. 2013); Lockheed Martin Corp., 
717 F.3d at 1129; Van Asdale v. Int’l Game Tech., 577 F.3d 989, 994, 996 (9th Cir. 2009). 
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by court. Some apply Chevron deference, while others apply Skidmore 
deference. Chevron deference is judicial deference that permits an 
administrative agency to interpret a statute it administers when Congress has 
not directly addressed a question or where the statute is silent or 
ambiguous.306 Skidmore deference refers to the judicial deference to “rulings, 
interpretations and opinions of the [agency that administers an] Act, while 
not controlling upon the courts by reason of their authority, do constitute a 
body of experience and informed judgment to which courts and litigants may 
properly resort for guidance.”307 With the end of Chevron deference, the 
Supreme Court should ensure that there is an effective collaboration between 
the Department of Labor (DOL) and the SEC on whistleblower claims related 
to fraud claims under SOX to fulfill the congressional intent of protecting 
investors and the interests of the public. The DOL’s mission is to promote 
the welfare of workers,308 while the SEC’s mission is, amongst other things, 
“protecting the investing public and others who rely on [its] markets to secure 
their financial futures.”309 The DOL is just one piece of the puzzle; it cannot 
do the job alone without leaning on the SEC’s expertise to consider SOX’s 
fraud reasonableness factors based on all attending circumstances. Securities 
fraud, particularly fraud related to shareholders, is complex, as evidenced by 
the Enron collapse.310 The historical context of SOX has involved the SEC 
since 1933 and only involved the DOL since its enactment in 2002. 
Therefore, the scale tips in favor of the SEC’s involvement to the detriment 
of the investor if the SEC is not involved in reasonableness determinations. 
This should not create a different judicial deference; the collaboration should 
act as guidance and reference for the courts, like under the Skidmore 
deference. This does not imply that the SEC should evaluate every claim of 
fraud; speculative claims that do not pass muster, like in Nielsen, should not 
be entitled to a right of relief. 

D.    A Case for the Investor 

The Supreme Court should ensure a standard that upholds Congress’s 
intent of protecting the public investor. It does not have to be a completely 
new standard; it could be one of the existing standards adopted by the circuits 
or a combination of the existing standards.  

 
 306. See Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842–43 (1984). 
 307. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). 
 308. See About Us, U.S. DEP’T OF LAB., https://www.dol.gov/general/aboutdol [https://perma. 
cc/7V2X-BC4F]. 
 309. Mission, U.S SEC. & EXCH. COMM’N  (Aug. 9, 2023), https://www.sec.gov/about/mission 
[https://perma.cc/Q4CW-BY9H]. 
 310. See S. REP. NO. 107-146, at 2–10 (2002). 
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While the circuits apply different standards of review, they seem to 
agree with the ARB’s explanation in Sylvester—the “‘definitively and 
specifically’ requirement is not in keeping with the language of the statute”—
because many employees are unlikely to be trained to recognize legally 
actionable conduct by their employers.311 Van Asdale was an exception 
because it was decided before Sylvester. 

The Ninth Circuit in Van Asdale, the Third Circuit in Wiest, and the 
Sixth Circuit in Rhinehimer applied the “reasonable but mistaken belief” 
standard. They considered the facts of the case and weighed them thoroughly 
before applying the law. They reasoned that this approach lived up to the 
spirit of the text and the intent of Congress. They erred on the side of caution 
and considered all attending circumstances, not just what the complainant 
employee conveyed. The Tenth Circuit in Lockheed employed the 
“substantial evidence” standard, suggesting that the lack thereof would result 
in a less favorable outcome for the complainant employee. The Eleventh 
Circuit in Ronnie joined the Fourth Circuit in Northrop and the Second 
Circuit in Nielsen in adopting the “totality of circumstances” standard, even 
though Northrop and Nielsen evinced baseless allegations and Ronnie did 
not. These circuits focused more on protecting employers from baseless 
allegations. While this is important because it is the basis of Congress’s 
reasonable belief standard of SOX, it should not trump investor protection, 
which is the primary goal of SOX. 

The reasonable but mistaken belief standard of the Ninth, Third, and 
Sixth Circuits aligns with ensuring investor protection because it is a function 
of weighing all of the factors and attending circumstances to arrive at the 
required evidence versus a formulaic application of the law. In a sense, the 
“reasonable but mistaken belief” standard incorporates the substantial 
evidence standard but is broader than the latter. 

V. CONCLUSION 

To ensure continued investor protection, the Supreme Court must 
referee the circuits and blow the whistle loud enough to promote a consistent 
approach that protects not only employees who can articulate the totality of 
fraud but also employees who are bold enough to call out allegations of 
wrongdoing for subsequent proper investigation by the SEC. The biggest fear 
is that we have seen this play out in different forms. We have been at it for 
too long, for almost a century, since 1933. SOX has been the most 
 
 311. Rhinehimer v. U.S. Bancorp Invs., Inc., 787 F.3d 797, 811 (6th Cir. 2015) (quoting 
Nielsen v. AECOM Tech. Corp., 762 F.3d 214, 221 (2d Cir. 2014)); see also Ronnie v. Off. Depot, 
LLC, 81 F.4th 1345, 1351 (11th Cir. 2023); Wiest v. Lynch, 710 F.3d 121, 134–35 (3d Cir. 2013); 
Lockheed Martin Corp. v. Admin. Rev. Bd., 717 F.3d 1121, 1132 (10th Cir. 2013). 
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comprehensive, accountability-focused act of our investor-protection laws—
a testament to Congress’s commitment to prevent a recurrence of the 
financial debacles that occurred at the turn of the current century. Wiest was 
a case that took the courts down memory lane. Without the Third Circuit 
considering Tyco’s 2002 scrutiny in arriving at its conclusion, a repeat of the 
same fraud would have been a fresh wound that may never have healed. 
Investor fraud can be complex and multifaceted; we must not rest on our oars. 
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INTRODUCTION   

Article I, Section 19 of the Texas Constitution states that “[n]o citizen 
of this State shall be deprived of life, liberty, property, privileges or 
immunities, or in any manner disenfranchised, except by due course of the 
law of the land.”1 The original meaning of the final phrase of Section 19 has 
become a point of contention in recent years.2 Some observers have claimed 
that the Due Course of Law Clause incorporated substantive due process 
protections into the Texas Constitution.3 In Patel v. Texas Department of 
Licensing and Regulation, for instance, the Supreme Court of Texas argued 
that the federal Fourteenth Amendment not only “seemed to hasten 
development of substantive due process jurisprudence” but also that “[t]he 
view in Texas was the same” when it came to interpreting Section 19.4 
Writing in concurrence in Texas Department of State Health Services v. 
Crown Distributing LLC, Justice Evan Young challenged this conclusion and 
issued a call for scholarship on the original meaning of the subject.5 This 
Comment aims to answer Justice Young’s query, in part, with an examination 
of how early Texas courts interpreted and understood the Clause. A thorough 
examination of the case law from the first twenty-five years after ratification 
shows an understanding that it ensured procedural protections of enumerated 
rights. 

The goal of this Comment is to determine what early courts interpreted 
the Due Course of Law Clause to mean. As discussed below, the record from 
Texas’s constitutional conventions on Section 19 and its predecessors is 
sparse. An analysis of how courts interpreted the Clause and the sources they 
used provides a glimpse into a possible understanding of its original meaning. 
This Comment uses the first twenty-five years after ratification because that 
allows for a large enough sample size of cases and makes it possible to trace 
early trends. 

Part I of this Comment explains the methodology used in discerning the 
original public meaning of Section 19. It next explains the selection of the 
 
 1. TEX. CONST. art. I, § 19.  
 2. For the purposes of this Comment, Section 19 is referred to as the “Due Course of Law 
Clause.” How the Clause is referred to plays an important role in understanding what it means. As 
discussed below, early Texas courts recognized both “due course of law” and “law of the land” to 
provide procedural protections. It makes the most sense to use a phrase that fits the early judicial 
understanding. Because courts usually resorted to the shorthand of “due course of law,” it is used 
here. Other authors disagree and take another approach. See Arif Panju et al., “Every Safeguard 
Known to Constitutional Law”: The History and Tradition of Economic Liberty in Texas, 28 TEX. 
REV. L. & POL. 225, 225 (2023) (choosing to refer to Section 19 as the “Law of the Land Clause”).  
 3. See id. 
 4. Patel v. Tex. Dep’t of Licensing & Regul., 469 S.W.3d 69, 83–84 (Tex. 2015). 
 5. Tex. Dep’t of State Health Servs. v. Crown Distrib., 647 S.W.3d 648, 665 (Tex. 2022) 
(Young, J., concurring).  
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twenty-five-year time frame and subsequent division into ten- and fifteen-
year periods.  

Part II examines the historical formation of the Due Course of Law 
Clause with a discussion of its roots in Texas history and how it became a 
part of the current Texas Constitution. From there, this Section explores the 
evolution of the Clause through subsequent state constitutions.  

Part III explores how the Supreme Court of Texas and Court of Civil 
Appeals interpreted Section 19 when it arose in cases that came before them. 
This analysis considers the vast majority of cases to come before these courts 
in the twenty-five-year period between the Clause’s 1876 ratification and 
1901. Some cases from this period have been excluded because, although 
parties brought Section 19 claims, the opinion provided limited insight into 
how courts interpreted the Clause. Instead, this Comment focuses on the 
major cases cited in later opinions and scholarship, while also discussing 
numerous minor cases that articulate the early understanding of the Clause 
and provide insight into its meaning. Subpart A discusses the first ten years 
of cases after ratification. Subpart B discusses the following fifteen years. 
Taken together, these parts provide a comprehensive look into what Texas 
courts understood the Due Course of Law Clause to mean.  

I. METHODOLOGY 

Before entering into an examination of the original public meaning of 
Section 19, it is first necessary to discuss how this Comment seeks to do so. 
This Section walks through the approach taken to discern the original public 
meaning, the need to read Section 19 as a whole, the reasons for choosing a 
twenty-five-year timeframe, and the methodology used to select the featured 
cases.  

A.    Original Public Meaning 

Justice Young premised his concurrence in Crown Distributing on the 
need for “lower courts, able counsel, amici, and scholars [to] focus on the 
constitutional text, history, and structure so that [the Supreme Court of 
Texas] can systematically articulate what the People of our State meant by 
‘due course of the law of the land.’”6  

Any analysis of a constitutional provision—whether originalist or not—
starts with the text. As Justice Antonin Scalia noted: “The text is the law, and 
it is the text that must be observed.”7 It is necessary to construe the text 
 
 6. Id. at 666. 
 7. ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW 22 
(Amy Gutmann ed., 1997). 
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“reasonably, to contain all that it fairly means.”8 From there, it is necessary 
to look to the context and then early interpretations.9 Indeed, it is impossible 
to determine a text’s original public meaning without looking at the 
development of the text in question. 

 It is thus necessary to examine the history leading up to the text in 
question. As Thomas M. Cooley, the leading commentator on state 
constitutions at the time of the current Texas Constitution’s ratification, 
noted, “We cannot understand these [constitutional] provisions unless we 
understand their history.”10 This requires consideration both of the 
development of Texas’s constitutions and the history of the ratifying 
conventions as they “can provide overwhelming evidence of the original 
public understanding of the text.”11 For that reason, this Comment begins 
with a discussion of the history of each of Texas’s constitutions to determine 
what light, if any, they may shed on the original public meaning of Section 
19.  

Examination of original public meaning does not stop there, however. 
Just as it is necessary to move backwards in time from the provision in 
question, so too is it necessary to move forward in time toward the present. 
As Justice Young recognized, “What came soon after enactment may also 
point to the original meaning.”12 “All new laws,” James Madison wrote in 
The Federalist, “are considered as more or less obscure and equivocal, until 
their meaning be liquidated and ascertained by a series of particular 
discussions and adjudications.”13 This process of liquidation, Professor 
William Baude has argued, “make[s] historical practice in constitutional law 
less slippery, less capacious, and more precise.”14 While this approach is not 
dispositive in determining the original public meaning of the provision in 
question, it provides a guide in the right direction.15 In this case, the early 
case law does in fact provide a consistent, definitive answer. For this reason, 
those cases merit extra weight in determining original meaning.  

 
 8. Id. at 23. 
 9. See id. at 37 (“In textual interpretation, context is everything . . . .”). 
 10. THOMAS M. COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS WHICH REST 
UPON THE LEGISLATIVE POWER OF THE STATES OF THE AMERICAN UNION 72 (Lawbook Exchange 
1998) (5th ed. 1883). 
 11. Crown Distrib., 647 S.W.3d at 679 (Young, J., concurring).  
 12. Id. at 680.  
 13. THE FEDERALIST NO. 37 at 183 (James Madison) (George W. Carey & James McClellan 
eds., 2001). 
 14. William Baude, Constitutional Liquidation, 71 STAN. L. REV. 1, 4 (2019). 
 15. For an analysis of the pitfalls of relying on subsequent case law alone, see Holden Tanner, 
Lone Star Originalism, 27 TEX. REV. L. & POL. 25, 89 (2022) (“After all, not even subsequent state 
precedent is necessarily a reliable indicator of original meaning.”).  



LANIER MACROS - AUTHOR RETURNED  (DO NOT DELETE) 2/13/2026  1:20 PM 

2026] THE ORIGINAL MEANING OF DUE COURSE OF LAW 233 

B.     The Timeframe and Choosing Cases  

After exploring the development of Section 19 over time, this Comment 
turns to the first twenty-five years of case law arising under the provision. 
Examining a quarter century of cases gives sufficient time for the case law to 
develop without moving too far away from the time of ratification. This 
quarter century is then divided into two subsequent parts: the first ten years 
and the ensuing fifteen years. Approaching the case law in this way 
accomplishes two goals. First, it takes the first ten years as a baseline from 
which it is possible to discern what the courts understood Section 19 to mean. 
Analysis of the next fifteen years provides an opportunity to determine what 
changes, if any, occurred in judicial interpretations of Section 19 over time.  

Finally, the cases discussed in this Comment were chosen based on the 
following factors: citations in subsequent case law, citations in secondary 
literature and court filings, and the amount of clarity in the determination of 
the original public meaning of Section 19. Using this formula allows for a 
Comment that provides a thorough discussion of the case law without 
becoming bogged down in repetitive cases that provide limited insights. The 
selected cases are those decided between ratification of the Constitution of 
1876 and the end of the twenty-five-year horizon that are fundamental to 
determining the original public meaning of Section 19.  

II. TEXAS’S FIRST SIX CONSTITUTIONS 

Before embarking on an examination of court decisions involving the 
Due Course of Law Clause, it is necessary to establish a brief historical 
background about how the Clause came into being.  

Texas has had seven state constitutions dating back to Mexico’s 
independence from Spain in 1821. Each contained some guarantee of 
procedural rights. It was not until the Constitution of the Republic of Texas 
in 1836, however, that the state’s governing document included the “due 
course of law” language familiar today.16 Over the ensuing forty years, that 
language remained largely unchanged until it reached its current form. This 
Section provides a brief overview of the evolution of the Due Course of Law 
Clause in Texas constitutions, beginning with the controversies surrounding 
due process under the Mexican constitutions and then reviewing the language 
used in the Texas Republic and state constitutions.  

 
 16. REPUB. TEX. CONST. of 1836, art. I, § 7, reprinted in 1 H.P.N. GAMMEL, THE LAWS OF 
TEXAS 1822–1897, at 1069, 1083 (Austin, Gammel Book Co. 1898). 



LANIER MACROS - AUTHOR RETURNED  (DO NOT DELETE) 2/13/2026  1:20 PM 

234 SOUTH TEXAS LAW REVIEW [Vol. 65:2 

A.    The Constitution of Coahuila and Texas 

Texas’s first state constitution came with the formation of the Mexican 
state of Coahuila and Texas.17 Like its federal counterpart, the Mexican 
Constitution of 1824, the state constitution of Coahuila and Texas combined 
ideas from the nation’s Spanish heritage and experiences of the United 
States.18 Article 11 provided that “[e]very man who reside[d] in the limits of 
the state . . . shall enjoy the imprescriptible rights of liberty, security, 
property, and equality.”19  

The rights of citizenship were not absolute, however. A citizen could 
lose his rights if he “[became] naturalized in a foreign country”; “admitt[ed] 
office, pension, or title from a foreign government without permission from 
congress”; or “receiv[ed] executory sentence, wherein corporal or disgraceful 
punishment [was] imposed.” A citizen could also lose his vote by “selling his 
vote, or buying that of another for himself, or a third person whether in 
popular assemblies or in any other, and by violation of public trust in the said 
assemblies, whether by presidents, secretaries, tellers, or those discharging 
any other public function” or “[b]y having resided five years in succession 
without the territory of the republic, without a commission from the general 
government or that of that state, or without license from the latter.”20 

The constitution also provided six grounds for the suspension of rights. 
Specifically, a citizen could have his rights suspended for: (1) having a 
“moral or physical disability, after judicial investigation”;21 (2) “having not 
attained the age of twenty-one years,” with the exception of married 
persons;22 (3) “being debtor to the public funds” and failing to pay on time;23 
(4) “being under criminal prosecution, until acquitted or sentenced”;24 (5) 
“having no employment, trade, or known way of support”;25 and (6) “not 
being able to read and write,” with this provision set to take effect in 1850.26 

The first constitution’s recognition of the rights of citizens and 
description of the circumstances under which these “universal rights of men” 
could be revoked or suspended provides an important historical background 

 
 17. COAHUILA & TEX. CONST. of 1827, reprinted in 1 GAMMEL, supra note 16, at 423. 
 18. See John Cornyn, The Roots of the Texas Constitution: Settlement to Statehood, 26 TEX. 
TECH. L. REV. 1089, 1103–04 (1995). 
 19. COAHUILA & TEX. CONST. of 1827, art. 11, reprinted in 1 GAMMEL, supra note 16, at 
423, 424.  
 20. Id. art. 20, at 425. 
 21. Id. art. 22, at 426 (emphasis added). 
 22. Id. 
 23. Id. 
 24. Id. 
 25. Id. 
 26. Id.  
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for the development of successor constitutions.27 Abuses of this system and 
a failure to provide adequate procedural protections, among other concerns, 
spurred the movement towards revolution and eventual Texas 
independence.28 

B.     The Constitution of the Republic of Texas  

“Due course of law” first entered into Texas law with the adoption of 
the Constitution of the Republic of Texas in 1836.29 Composed in the early 
months of the Texas Revolution, this constitution served the Republic for the 
entirety of its existence. In adopting a “composite structure of portions of the 
constitutions of the United States and of several state constitutions in effect 
at that time,” the framers of the Republic’s constitution do not appear to have 
followed “any one state constitution” in drafting the document.30 “The 
Declaration of Rights,” one later commentator observed, “contains nothing 
new and consists substantially of what one can find attached to the 
constitution of almost any state.”31 In choosing which rights to enumerate, 
the framers “gathered from [other states] whatever gems of political 
philosophy struck their fancy” and changed “a word or two” to fit their 
needs.32 This approach is readily apparent in the language of the 
constitution’s Declaration of Rights.33 

Section Seven of the Declaration of Rights stated that “[n]o citizen shall 
be deprived of privileges, outlawed, exiled, or in any manner disfranchised, 
except by due course of the law of the land.”34 While the Journals of the 
Convention are silent on how the delegates settled on this exact language, a 
version of this provision appears in every subsequent Texas constitution with 
limited revisions until it reached its final form in 1876. One historian has 
traced the Clause to Section 39 of the Magna Carta and to the Maryland and 
North Carolina constitutions of 1776.35 Of course, the United States 
Constitution and the constitutions of other states included similar provisions, 

 
 27. Id. art. 11, at 424. 
 28. See JANICE C. MAY, THE TEXAS STATE CONSTITUTION: A REFERENCE GUIDE 3 (1996). 
 29. See REPUB. TEX. CONST. of 1836, art. VI, § 7, reprinted in 1 GAMMEL, supra note 16, at 
1083. 
 30. Rupert N. Richardson, Framing the Constitution of the Republic of Texas, 31 SW. HIST. 
Q. 191, 209 (1928). 
 31. Id. at 213. 
 32. Id. 
 33. For greater detail on how the framers of the Texas constitutions drew from other states in 
forming the bills of rights, see J. E. Ericson, Origins of the Texas Bill of Rights, 62 SW. HIST. Q. 
457 (1959). 
 34. REPUB. TEX. CONST. of 1836, art. I, § 7, reprinted in GAMMEL, supra note 16, at 1083. 
 35. See Ericson, supra note 33, at 464. 
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albeit with different language.36 With no information on the debate at the 
convention, it is this history that provides insight into the original meaning 
of the Clause.  

C.    The Constitution of 1845 

     1.  Formation  

In 1845, the delegates met again to draft a new constitution, this time 
for the soon-to-be-formed State of Texas.37 After nine years of independence 
and numerous failed efforts to obtain statehood, the Republic of Texas joined 
the United States in 1845.38 The conditions for admission to the Union 
included approval of “a constitution based on republican principles drafted 
by a convention.”39 When the delegates met to write this new governing 
document, “they had before them the constitutions of most other states, of the 
United States, and of the Republic of Texas.”40  

Despite their reliance on the experiences of the states from which they 
hailed, “[n]o single constitution . . . proved to be a template for the Texas 
document.”41 Thomas Jefferson Rusk, the President of the Convention, 
cautioned his fellow delegates to remain committed to “those great principles 
which have been sanctioned by time and experience,” while remaining 
“careful to avoid the introduction of new and untried theories.”42 Such 
theories were best left to the generations that followed through “such 
amendments to the system as their experience and intelligence shall suggest, 
and their circumstances render necessary.”43 With this, Rusk set the stage for 
a state constitution rooted in enduring principles and with a meaning subject 
to change only at the will of the People of the State.  

Four days into the convention, the delegates voted to direct the 
Committee on Bill of Rights and General Provisions to write a report on a 
bill of rights to be placed at the beginning of the new constitution.44 The 
Committee presented its report to the delegates three days later.45 The 

 
 36. See id. 
 37. JOURNALS OF THE CONVENTION, ASSEMBLED AT THE CITY OF AUSTIN ON THE FOURTH 
OF JULY, 1845, FOR THE PURPOSE OF FRAMING A CONSTITUTION FOR THE STATE OF TEXAS 3 
(photo. reprt. 1974) (1845). 
 38. MAY, supra note 28, at 5. 
 39. Id. 
 40. Cornyn, supra note 18, at 1091. 
 41. Id. at 1092. 
 42. WILLIAM F. WEEKS, DEBATES OF THE TEXAS CONVENTION 7 (Houston, J. W. Cruger 
1846). 
 43. Id.  
 44. Id. at 17.  
 45. Id. at 20–23. 
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proposed fifteenth section of the Bill of Rights submitted by the Committee 
stated the following: “No citizen of this State shall be deprived of life, liberty, 
property, or privileges, outlawed, exiled, or in any manner disfranchised, 
except by due course of the law of the land.”46 At the time the delegates 
convened, at least five states—Maryland, North Carolina, Tennessee, 
Illinois, and Arkansas—had similar provisions in their constitutions.47 The 
Convention adopted the Bill of Rights on August 19.48 No changes were 
made to the proposed text in Section 15, and it was engrossed as Article I, 
Section 16.49 

    2.  The Case Law 

A brief examination of cases brought before the Supreme Court of Texas 
under the 1845 constitution sheds light not only on the meaning of that 
charter’s due course of law provision but also a broader understanding of the 
meaning of “due course of law” in general. Throughout this period, courts 
found Section 16 to provide procedural protections, and used the phrase “due 
course of law,” in general, as a reference to proper procedures. What follows 
is a brief discussion of select cases that illustrate the common usage and 
understanding from this period.50 

“Due course of law” first appeared in a case brought under the 
Constitution of 1845 in Scott v. Allen, an 1846 case from the Supreme Court 
of Texas.51 There, the court considered a suit based on the execution of a final 
judgment.52 In the case before it, the court noted that the execution in 
question “had been levied and that levy attached a lien, until discharged by 
the due course of law[.]”53 This discharge “by due course of law,” the court 
held, meant that “there had been an offer to sell under an appraisement, and 
a failure, and other property levied on.”54 What mattered in this case was that 

 
 46. Id. at 22. 
 47. Ericson, supra note 33, at 464. 
 48. WEEKS, supra note 42, at 646, 650.  
 49. TEX. CONST. of 1845, art. I, § 16. 
 50. A Westlaw search for uses of “due course of law” in cases between December 29, 1845 
(the date of Texas’s admission into the United States) and March 29, 1861 (the date of the adoption 
of the Constitution of 1861) produces fourteen cases in which the court or the parties used the 
phrase. Four are discussed in the text above. The other ten are Chevallier v. Wilson, 1 Tex. 161, 
176, 179 (1846); Swift v. Herrera, 9 Tex. 263, 276 (1852); State v. Lindberg, 13 Tex. 27, 27 (1854); 
Goss v. McClaren, 17 Tex. 107, 115 (1856); Judson v. Sierra, 22 Tex. 365, 365 (1858); Davidson 
v. State, 20 Tex. 649, 650–52 (1858); Williams v. State, 23 Tex. 264, 267 (1859); Kilpatrick v. 
Sisneros, 23 Tex. 113, 130 (1859); Hewitt v. State, 25 Tex. 722, 726–27 (1860) to be discussed in 
greater detail below; and H. Runge & Co. v. Wyatt, 25 Tex. 291, 294 (1860).  
 51. Scott v. Allen, 1 Tex. 508, 519 (1846).  
 52. Id. at 511–12. 
 53. Id. at 519. 
 54. Id.  
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the execution “had given some effect to the process[.]”55 Because of the 
process, the execution was proper.56 Taken together, this decision, the first 
time in which the court made use of the phrase “due course of law,” pointed 
to a purely procedural matter.  

In the 1855 case Jones v. Montes, the Supreme Court of Texas discussed 
the application of the “due course of law” provisions of the Republic of Texas 
Constitution.57 Though the facts are bare, Juan Montes, a Texas citizen, 
appears to have left to Mexico at some point, presumably during the 
Mexican–American War.58 Had Montes been a citizen of the Republic of 
Texas, “the facts by which such onerous penalties were incurred would have 
to be tried by a due course of law under the 7th article of the declaration of 
rights of the constitution of the republic.”59 The court further cited to the sixth 
article of the Declaration, providing for due course of law in criminal cases.60 
These two provisions, the court held, “distinctly defined what is meant by 
‘due course of law of the land.’”61 Because Montes “had acquired citizenship 
under the government of Texas, he had a right to its enjoyment until deprived 
thereof by due course of law.”62 But had Montes “never acquired citizenship, 
but had left the country before adoption of the constitution, a forfeiture of his 
rights might have been provided for in a summary way.”63 Thus, the court 
recognized that citizens, and citizens alone, had recourse to due course of 
law. Because Montes never surrendered his citizenship, the constitutional 
provisions applied in his case.64 These provisions guaranteed him access to 
the full judicial process rather than mere summary judgment.65 

Warren v. Kelly, an 1856 case, portrayed the process guaranteed by the 
Due Course of Law Clause as an alternative to “trial by the use of the bowie 
knife and the revolver.”66 The legal process provided by “the judicial 
tribunals of the country,” the court concluded, offered an alternative to 
lawlessness and efforts by individuals to take matters into their own hands.67 
“Due course of law” meant that “the courts of the country” were open to 
 
 55. Id. 
 56. Id. 
 57. Jones v. Montes, 15 Tex. 351, 353 (1855). 
 58. Id. at 352 (providing limited background facts and stating that “[i]t is said that Montes 
lost his right of citizenship by going off to Mexico at the time the Mexicans under General Wool 
returned”). 
 59. Id. at 353. 
 60. Id. 
 61. Id. 
 62. Id. at 354.  
 63. Id. at 353. 
 64. See id. at 353–54. 
 65. Id. at 353. 
 66. Warren v. Kelly, 17 Tex. 544, 551 (1856). 
 67. Id. 



LANIER MACROS - AUTHOR RETURNED  (DO NOT DELETE) 2/13/2026  1:20 PM 

2026] THE ORIGINAL MEANING OF DUE COURSE OF LAW 239 

citizens “to try [their] title and obtain possession if [they] have the title.”68 
Resorting to violence to seize property, the court noted, would compel the 
individual to “restore the possession and pursue the due course of the law.”69 
Proper procedures, then, in the court’s eyes, provided a remedy against both 
public and private seizures of property. With this conclusion, the Supreme 
Court of Texas once again defined and understood “due course of law” to 
provide procedural protections.       

The 1857 case Allen v. Stephanes, though not brought under what was 
then Section 16, provides a helpful glimpse into the ordinary usage of “due 
course of law.”70 The dispute in Allen arose from the question of ownership 
of a plot of land in Houston, which the plaintiff, Charles Stephanes, alleged 
that the defendant, Samuel Allen, had taken from him through fraud.71 The 
case then proceeded “and was then and there tried, in due course of law, by 
a jury of the county, duly impaneled, chosen, sworn, etc., in that behalf.”72 
Although the appeal did not turn on the question of whether the lower court 
proceeding violated the Due Course of Law Clause, it does provide a clear 
showing of what “due course of law” meant in 1857. As used to describe the 
case, it is clear that the court understood “due course of law” to refer to a trial 
by an impaneled jury made up of county residents.73 Indeed, this usage marks 
a clear reference to the following of proper legal procedures in the suit before 
the court. This, then, shows a clear procedural understanding of the words 
that make up the Clause. 

Taken together, these cases shed light on the original public meaning of 
“due course of law” under the Constitution of 1845. The use of the phrase in 
the relevant constitutional provisions makes it clear that courts understood 
the phrase to guarantee citizens the right to due process before the deprivation 
of their rights. Its use in other cases to describe the trials and other elements 
of the legal process reaffirms this proposition. Indeed, these cases provide 
clear examples of the phrase’s ordinary use outside of the constitutional 
context. These cases show that, at least under the Constitution of 1845, the 
Due Course of Law Clause provided procedural protection of substantive 
rights, namely, those rights laid out in the first half of Section 16. 

 
 68. Id.  
 69. Id. 
 70. Allen v. Stephanes, 18 Tex. 658 (1857). 
 71. Id. at 669. 
 72. Id. at 659 (emphasis added).  
 73. Id. 
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D.    The Constitution of 1861 

    1. Formation 

Texas’s first state constitution remained unchanged until the start of the 
Civil War and Texas’s secession from the Union. Faced with a shift in 
loyalties and a new status as a member of the Confederate States of America, 
delegates once again gathered in Austin in 1861 to draft a new constitution.74 
The “Secession Convention” gathered in response to “[t]he election of a 
president of the United States by the great sectional party of the North” and 
“[t]he insults, threats, and aggressions which ha[d] been directed at the honor, 
the equality, and the happy social existence of the people of Texas and the 
South for the last forty years hav[ing] reached a climax.”75 Even as the 
delegates changed much of the 1845 constitution to meet the new 
circumstances, they maintained Section 16 in its entirety.76 

     2. The Case Law 

Even as the Civil War raged, Texas’s courts did not close. During the 
five years the Constitution of 1861 was in effect, the court decided three cases 
that referenced “due course of law.” Two of those cases, both of which used 
the phrase “due course of law” to refer to the procedure owed to citizens, are 
discussed here.77 

Buffalo Bayou, Brazos & Colorado Railroad Co. v. Ferris provides a 
detailed examination of due course of law in relation to a takings claim.78 
George A. Ferris brought suit against the Buffalo Bayou, Brazos & Colorado 
Railroad Company for the seizure of his property for the construction of a 
railroad.79 The 1861 constitution provided, Ferris argued, that he was entitled 
to a trial by jury for the damages he suffered from the seizure.80 The Supreme 
Court of Texas ruled the constitutional right to a jury trial “does not apply to 
the case of taking private property for public use, but to suits in courts of 
justice.”81 The right “was intended as a constitutional safeguard in the trial of 
those cases for which it is stipulated that the courts shall remain open and 
 
 74. JOURNAL OF THE SECESSION CONVENTION OF TEXAS 1861, at 9 (Ernest W. Winkler ed., 
Austin Printing Co. 1912). 
 75. Id. 
 76. TEX. CONST. of 1861, art. I, § 16. 
 77. The third case, Rock v. Heald Massie & Co., considers a note in which the author wrote 
“I indorse this note after due course of law.” Rock v. Heald Massie & Co., 27 Tex. 523, 523 (1864). 
Because it provides no more than an example of a use of “due course of law” outside the 
constitutional context, the case is not discussed in depth. 
 78. Buffalo Bayou, Brazos & Colorado R.R. v. Ferris, 26 Tex. 588 (1863). 
 79. Id. at 589. 
 80. See id. at 599. 
 81. Id. 
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wherein a party shall have remedy by due course of law.”82 Further, the court 
noted, unless the constitutional provision guaranteeing just compensation 
“has been complied with, any interference with private property . . . is an 
injury done to the owner, for which he is entitled to redress ‘by due course of 
law.’”83 Any individual “who has received an injury in his land, goods, etc.” 
possesses “a right of action” under the Texas constitution.84 That is, they have 
a right to turn to the judicial process for recourse. In framing the redress to 
“due course of law” as a “constitutional safeguard in the trial of . . . cases,” 
the court unambiguously recognized the phrase to guarantees citizens a 
procedural process by which they may defend their substantive rights.85 In 
other words, due course of law provides procedural protection of substantive 
rights and is not an independent source of substantive rights. 

Bennett v. State examined the meaning of “due course of law” in the 
context of a petition for habeas corpus.86 W.H. Bennett, the defendant in the 
case, challenged his detainment for a crime on the grounds that the court had 
deprived him of due course of law because the trial judge rejected several 
motions for his release from custody after the grand jury did not indict him.87 
The grand jury had issued no indictment because it met for three days without 
a district attorney in attendance to present indictments.88 Despite the trial 
court’s efforts, no attorney agreed to act as district attorney pro tempore.89 
When a prosecution is “discharged in due course of law,” the court held, a 
defendant is “entitled to his liberty and to all privileges of a citizen against 
whom there is no accusation.”90 In other words, a defendant regains his rights 
as an ordinary citizen if he is discharged following proper procedures. When 
the court kept Bennett in custody without requiring another attorney to take 
the position of district attorney pro tempore, the trial court failed to follow 
the proper procedures.91 The court concluded that this failure to follow the 
proper procedures fell short of the judge’s duty to “secure the administration 
of the public justice in the mode established by law” that “will, at the same 
time, secure to individuals all the privileges guarantied by the constitution 

 
 82. Id.  
 83. Id. at 602.  
 84. Id.  
 85. Id. at 599. 
 86. Bennet v. State, 27 Tex. 701, 703 (1864). 
 87. See id. at 702–03. It is unclear what crime Bennett allegedly committed, but the court 
speculates that he was held for murder. Id. at 703. 
 88. Id. at 702.  
 89. Id. 
 90. Id. at 703. 
 91. Id. at 704. 
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and the laws.”92 Once again, the court recognized a right to proper procedure 
as the right due course of law provides. 

E.    The Constitution of 1866  

    1. Formation 

After the Confederacy’s defeat, Texans once again wrote and adopted a 
new constitution in 1866 at a time when the state operated under military 
control.93 The new constitution restored Texas’s loyalty to the Union that 
many of its citizens had spent the previous four years fighting against. Once 
again, the delegates chose to maintain the language of Section 16 from the 
1845 convention without comment.94 

     2. The Case Law 

As during the Civil War, the three years under the 1866 constitution 
provided limited case law discussing “due course of law.” This Section 
examines the cases that arose during that period. 

Hall v. Keese, the first case from the period to discuss due course of law, 
arose from a dispute between the parties over the sale of slaves in the waning 
days of the Civil War.95 In January 1865, the parties contracted for the sale 
of “a slave for life.”96 The sale then failed for want of consideration due to 
the slave’s emancipation.97 Because the slave became free “by the sovereign 
power of the nation,” the court held “the vendor did not violate his 
contract.”98 Turning to the relationship between the State of Texas and the 
United States during the war, the court noted that if “the citizens of Texas 
were citizens of and subject to the constitution of the United States, then they 
could not ‘be deprived of property,’ in slaves, money, stocks or agricultural 
products, without due course of law.”99 That is, citizens maintained the right 
to proper procedures before having their property seized. If they were subject 
to military rule, however, the laws promulgated had to have the assent of 
Congress.100 The law in question, the court found, “contemplated ‘due course 
of law’ against the owners of the property, and of course the freedom of the 
slave was dependent upon the disloyalty of the owner.”101 Once again, the 
 
 92. Id.  
 93. TEX. CONST. of 1866. 
 94. Id. art. I, § 16. 
 95. Hall v. Keese, 31 Tex. 504, 523–24 (1868). 
 96. Id. at 526–27. 
 97. Id. at 527. 
 98. Id.  
 99. Id. at 519. 
 100. Id. 
 101. Id. at 523. 
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language used reflects a resort to procedures. The government could seize 
property of citizens, but first it had to exercise “‘due course of law’ against” 
the property owners.102 Such language unambiguously requires a procedural 
action that protects the substantive property right of property owners. The 
court’s discussions of “due course of law” clearly recognized that the 
government must undergo a series of actions before depriving a citizen of his 
rights. Both of these highlighted uses frame “due course of law” as the same 
sort of procedural protection recognized in past decisions.   

The second case from this era, City of Waco v. Powell, demonstrates this 
understanding of “due course of law” even more clearly.103 Powell arose as 
a challenge to a Waco ordinance “direct[ing] the seizure of all hogs found 
running at large in the public streets . . . of the town.”104 Upon seizure, the 
city would post “notices descriptive of the marks, class, etc., of the animals” 
which also stated “that the same will be sold five days after the date of the 
notice, if not reclaimed and expenses paid by the owner.”105 The challenge to 
the ordinance rested on the assertion that the ordinance “divested, not by due 
course of law, because the citizen is entitled to a trial by jury on all issues 
affecting his right to his property, but by a species of confiscation,” thus 
making the ordinance “repugnant to the constitution.”106 The hog’s owner 
clearly believed that the violation of right arose from his lack of proper 
procedures before the seizure of his swine.107 The court disagreed. Powell’s 
argument “ha[d] not even the merit of being plausible” because the ordinance 
provided for proceedings that were “strictly in rem,” in which “no personal 
liability is denounced against the owner.”108 In such instances, the court held, 
“[C]onstructive service by publication has always been held sufficient to give 
validity to judgments rendered in them.”109 The court next explained the 
process that satisfied the due course of law requirement. First, the city 
marshal notified the hog’s owner “by published notice of the proceedings 
against his property.”110 The owner then “ha[d] the right to have the matter 
investigated in the courts of the county, if he cho[se] to do so.”111 If the owner 
exercised that choice, the burden passed to the officer who captured the 
animal “to verify every fact necessary to justify him in seizing the animal.”112 
 
 102. See id. 
 103. City of Waco v. Powell, 32 Tex. 258, 263 (1869).  
 104. Id. 
 105. Id. 
 106. Id. 
 107. Id. at 267–68. 
 108. Id. 
 109. Id. 
 110. Id. at 264. 
 111. Id. 
 112. Id. 
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The owner’s inaction “is the result of his voluntary election,” a decision of 
which “he cannot complain.”113 This process thus satisfied the owner’s 
procedural rights, and Powell was out a hog.  

Caldwell v. Fraim, the final case from this era that sheds light on the 
original meaning of “due course of law,” arose from a dispute over title to 
several pieces of land in McLennan County.114 In relevant part, the dispute 
centered around whether a husband and wife, who laid claim to the land, 
properly entered the suit as defendants.115 There, the court recognized that in 
his attempt to claim the land, Fraim “pursued his remedy against them by due 
course of law”; that is, he resorted to the legal process and filed suit to claim 
title to the land.116 Because the seizure of the land led to injury, “the 
constitution guarantied him a remedy by ‘due course of law.’”117 The court 
ruled that Fraim followed all of the requisite procedures to bring a claim.118 
In particular,  

 
[Fraim] made a “full and clear statement” of his cause of action in his 
petition, “he has framed his petition according to the peculiar 
circumstances of his own grievance,” and that the question arising 
upon it is not what form of action he pursued, but whether his petition 
disclosed a valid right of action.119  

 
In following the proper procedures, Fraim sought a remedy through due 

course of law.120 A resort to these procedures provided the remedy by which 
Fraim could protect his substantive right to title in the property.  

F.    The Reconstruction Constitution of 1869 

     1.  Formation 

In 1867, the United States Congress abolished the governments of the 
formerly Confederate states and implemented military governments in their 
place.121 The Reconstruction Acts placed the rebelling states under military 
rule “until loyal and republican State governments can be legally 

 
 113. Id. 
 114. Caldwell v. Fraim, 32 Tex. 310, 311 (1869). 
 115. Id. at 312. 
 116. Id. at 319. 
 117. Id. 
 118. Id. at 319–20. 
 119. Id. (citing Jones v. Taylor, 7 Tex. 240, 243 (1851)). 
 120. Id. at 319. 
 121. See An Act to Provide for the More Efficient Government of the Rebel States, ch. 153, 14 
Stat. 428 § 1 (Mar. 2, 1867). 
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established[.]”122 The conditions for full readmission to the Union included 
the adoption of a new state constitution and ratification of the Fourteenth 
Amendment to the federal Constitution.123 In 1868, delegates to the 
Reconstruction Convention met to adopt another state constitution in line 
with this requirement.124 Like its predecessors, however, the 1868 convention 
made no changes to Article I, Section 16.125  

    2.  The Case Law 

As the final constitution before the Constitution of 1876, the cases 
decided under the Reconstruction Constitution provide the final glimpse into 
the original legal meaning of “due course of law” in the years leading up to 
the 1876 convention. Because only two cases from this period provide 
significant insights into the meaning of “due course of law,” as used in 
Section 16, they alone are discussed in detail here.126  

In Nesbitt v. Walters, the court again defined the right to due course of 
law as a protection of other rights.127 There, the court held that “[p]arties 
litigant have a right to be heard, by themselves or counsel[.]”128 “[N]o 
person,” the court continued, “shall be deprived of any rights excepting by 
due course of law.”129 The case before the court arose from a property dispute 
between the parties.130 Rather than settle the underlying dispute over who 
owned the land in question, the trial court instead “simply attempt[ed] to 
settle the secondary demands for rents and improvements[.]”131 Because the 
trial court did not properly present the questions before it to the jury, the court 
“failed to discover any issue whatever which was properly presented to the 

 
 122. Id.  
 123. MAY, supra note 28, at 10. 
 124. JOURNAL OF THE RECONSTRUCTION CONVENTION, WHICH MET AT AUSTIN, TEXAS, 
DEC. 7, A.D. 1868, at 3, 54 (Austin, Tracy, Siemering & Co. 1870). 
 125. TEX. CONST. of 1869, art. I, § 16.  
 126. A Westlaw search of uses of “due course of law” during the years in which the 1869 
constitution was in effect turns up twenty cases in which the court used the phrase or parties cited 
it in their arguments. The cases not discussed are: Doughty v. State, 33 Tex. 1 (1870); State v. 
Glaevecke, 33 Tex. 53 (1870); State v. Glaevecke, 33 Tex. 59 (1870); Goldthwaite v. State, 32 Tex. 
599 (1870); Davis v. State, 35 Tex. 118 (1871); Merchs.’ Mut. Ins. Co. v. Lacroix, 35 Tex. 249 
(1871); Sparks v. State, 35 Tex. 349 (1872); McCreery v. Fortson, 35 Tex. 641 (1871); Ex parte 
King, 35 Tex. 657 (1871); Walker v. Myers, 36 Tex. 203 (1872); Johnson v. Campbell, 39 Tex. 83 
(1873); Beazley v. Denson, 40 Tex. 416 (1874); State v. Duke, 42 Tex. 455 (1875); Long v. State, 
1 Tex. Ct. App. 466 (1876); Harrison v. City of Columbus, 44 Tex. 418 (1876); Trammell v. State, 
1 Tex. Ct. App. 121 (1876); Evans v. Bell, 45 Tex. 553 (1876); and Rich v. State, 1 Tex. Ct. App. 
206 (1876).  
 127. Nesbitt v. Walters, 38 Tex. 576, 577 (1873). 
 128. Id. 
 129. Id. 
 130. See id. at 577–78. 
 131. Id. at 578. 
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jury.”132 Failure to follow the proper process deprived the plaintiff of his right 
to a trial by jury.133 Nesbitt, therefore, shows the court’s understanding that 
Section 16 stood as a guarantee that a citizen could not lose rights enumerated 
elsewhere in the constitution unless the proper procedure is followed. In that 
way, due course of law stands to protect “the fundamental rights of every 
citizen.”134 

Leaverton v. Leaverton, an 1874 case, examined whether a trial court 
had properly “taken up and disposed of” the case before it.135 The Supreme 
Court of Texas began its answer to this question with the assertion that “[t]he 
constitution declares ‘that all courts shall be open,’ and ‘every person shall 
have remedy by due course of law.’”136 This provided “guaranties to each 
litigant the right to a trial of his case, at the time as well as in form and manner 
fixed by due course of the law.”137 In making this declaration, the court 
followed the understanding of “due course of law” as a procedural protection 
articulated the previous year in Nesbitt.138 Turning to consideration of 
whether a jury trial was proper in the case, the court found that the evidence 
“strongly supports [the] conclusion” that a request for a jury trial was in fact 
made.139 Although the court did not find that the appellant had been deprived 
of a jury trial, the discussion of a jury trial in relation to the right to due course 
of law makes it clear that the court understood the phrase to guarantee the 
right to judicial process.140 

III. THE CONSTITUTION OF 1876 

A.    Formation of the Constitution of 1876  

Six years after the adoption of the Reconstruction Constitution, 
delegates once again convened in Austin to draft yet another new state 
constitution. After his election as president of the convention, E. B. Pickett 
reminded the delegates of the duty they owed to their fellow Texans. The new 
constitution, he declared, must fit the needs of the time and be “so adapted 
that it may continue to serve those who come after . . . for an indefinite period 

 
 132. Id. 
 133. Id. at 577.  
 134. Id. 
 135. Leaverton v. Leaverton, 40 Tex. 218, 219 (1874). 
 136. Id. at 221 (quoting TEX. CONST. of 1869, art. I, § 16). 
 137. Id. at 222. 
 138. Nesbitt, 38 Tex. at 577. 
 139. Leaverton, 40 Tex. at 224. 
 140. See id. 
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in the future.”141 This new constitution came during a period of constitutional 
change that swept the United States in the 1870s.142 During this decade, seven 
states of the former Confederacy abandoned their initial post-Civil War 
constitutions and adopted new ones.143 Each of these states, one observer 
noted, adopted stricter limits on the powers of state and local governments, 
with a focus on fiscal power.144 It was in this environment that the delegates 
adopted the current version of the Due Course of Law Clause.  

On October 2, 1875, the Committee on the Bill of Rights submitted its 
proposed draft of the new Bill of Rights. Article 2, Section 19 of the proposed 
constitution contained language that included several departures from the 
previous constitutions. “No citizen of this State,” the proposed language 
stated, “shall be deprived of life, liberty, property or privileges, or in any 
manner disfranchised, except by the judgment of his peers, or the law of the 
land.”145 The bar on outlawing citizens previously found in this provision 
became its own independent section.146 More notably, the Committee 
separated the “due course” guarantee of procedural protections from “the law 
of the land.”147 “Due course” became “the judgment of his peers” in the 
version submitted to the full convention.148 Meanwhile, “the law of the land” 
became a stand-alone provision.149  

When brought before the full convention, the delegates voted to adopt 
an amendment striking the “or” after “property” in the proposed provision 
and adding “or immunities” after “privileges.”150 In addition, the delegates 
rejected a proposed substitute that would have changed the provision to the 
following: “The sole object and only legitimate end of government is to 
protect the citizen in life, liberty, and property, and when government 
assumes other functions it is usurpation and oppression.”151 Finally, the 
delegates voted to replace “except by the judgment of his peers, or the law of 
the land” with “except by due course of the law of the land.”152 With this, 
Section 19 took its current form, with the inclusion of “immunities” and the 
 
 141. JOURNAL OF THE CONSTITUTIONAL CONVENTION OF THE STATE OF TEXAS 6 (1875) 
[hereinafter JOURNAL OF 1875]. 
 142. John Walker Mauer, State Constitutions in a Time of Crisis: The Case of the Texas 
Constitution of 1876, 68 TEX. L. REV. 1615, 1618–19 (1990). 
 143. These states are Alabama, Arkansas, Georgia, Louisiana, North Carolina, Tennessee, and, 
of course, Texas. Id. at 1621 n. 38. 
 144. See id. at 1619–20. 
 145. JOURNAL OF 1875, supra note 141, at 274. 
 146. See TEX. CONST. art. I § 20. 
 147. JOURNAL OF 1875, supra note 141, at 274. 
 148. Id. 
 149. Id. 
 150. Id. at 351. 
 151. Id. 
 152. Id. 
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preservation of “due course of the law of the land” as a single combined 
phrase. It is this unified “due course of the law of the land,” designed to 
protect the “life, liberty, property, privileges or immunities” and franchise of 
citizens, that Texas courts have considered for the past century and a half. 

B.    The Case Law on Article I, Section 19 

Here, twenty-five years is used as the benchmark to determine the 
original meaning of Article I, Section 19 because it provides sufficient time 
for Texas courts to wrestle with the clause itself while developing consistent 
case law. The first ten years are taken in isolation because this time period 
allows for a discrete era in which the court developed its understanding of 
the original meaning of Section 19.153 It is then possible to compare this 
decade to the subsequent fifteen years in which the United States Supreme 
Court published its own analysis of the analogous federal provision.154 The 
case law provides a clear answer to how early Texas courts would have 
answered Justice Young’s query: Article I, Section 19 provides procedural, 
not substantive protections.  

1. The First Ten Years  

From the start, the Supreme Court of Texas interpreted the 1876 
constitution’s Due Course of Law Clause to provide procedural protections. 
The first case on the subject to reach the high court, Trigg v. State, came in 
1878, two years after ratification of the constitution.155 Bingham Trigg 
brought the suit as a challenge to his removal from his position as county 
attorney of Travis County for official misconduct under Section 19.156 In 

 
 153. Throughout that decade, the Supreme Court of Texas and Texas Court of Civil Appeals 
examined at least ten cases brought under the Due Course of Law Clause. The cases considered in 
this Comment include the most discussed cases in secondary literature and subsequent case law, in 
addition to any other cases that provide sufficient discussion of the scope and requirements of 
Section 19.  
 154. The selection of cases for the subsequent fifteen years follows the same reasoning as the 
cases from the ten years prior. Research into cases in this time period uncovered at least eighteen 
cases of note. Once again, the most prominent cases are discussed here, in addition to all other cases 
that considered the scope of Section 19 and provide insight into the original understanding.  
 155. Trigg v. State, 49 Tex. 645 (1878). 
 156. The court in Trigg notably cited to Joseph Story’s Commentaries on the Constitution for 
its understanding of “due course of law” in his argument to the court. Id. at 652; 3 JOSEPH STORY, 
COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 1783, at 661 (Boston, Hilliard, 
Gray & Co. 1833) (tracing the federal constitutional right to due process of law back to the Magna 
Carta, particularly its provision that judgment would not be passed “but by the lawful judgment of 
his peers, or by the law of the land”). Referring to Edward Coke’s interpretations of the Magna 
Carta, Story wrote that “the law of the land” meant “due process of law,” and these being 
synonymous, a person could not be judged “without due presentment or indictment, and being 
brought in to answer thereto by due process of the common law.” Id. This clause, Story concluded, 
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reaching its decision, the Supreme Court of Texas traced the history of 
provisions that allowed for removal from public office in prior Texas 
constitutions dating back to the Republic of Texas.157 In the end, the court 
overturned Trigg’s removal because “the whole proceeding ha[d] been 
conducted in an irregular manner.”158 Although the court conceded that 
“[m]uch allowance is to be made in a novel and unusual proceeding[,]” as 
occurred in the case, the proceedings in question were not “appropriate for 
the removal of the defendant under the clause in the Constitution on which it 
is founded.”159 Though the court decided the case on a separate constitutional 
provision, it did rely on the Clause and relevant case law as an authority to 
reach its decision.160 Read in that context, Trigg points toward a procedural 
understanding of the Clause.  

Three years after Trigg, the court considered another case, Milliken v. 
City Council of Weatherford, that challenged a public official’s removal from 
office under Section 19.161 Like Bingham Trigg, James H. Milliken, the 
mayor of Weatherford, was removed from office under state law provisions 
allowing removal for misconduct for “a willful violation of any of the 
ordinances of the town or city.”162 The ordinance in question barred the 
operation of a brothel within the city limits.163 It further provided that any 
person who housed or lent a room to a prostitute within the city limits violated 
the ordinance.164 Milliken was charged with violating this latter provision.165 

Citing Article I, Sections 19 and 20, the court declared the ordinance at 
issue “null and void, because unreasonable and in contravention of common 
right.”166 The court’s ruling did not, however, turn on the housing rights of 

 
“in effect affirms the right of trial according to the process and proceedings of the common law.” 
Id. Trigg clearly understood Section 19 to have a procedural meaning. See 49 Tex. at 667. His 
arguments provide further insight into how the general public understood the Clause. If plaintiffs 
rested their arguments on a procedural understanding of the Clause, it is greater evidence that that 
is how the general public understood it.  
 157. Trigg, 49 Tex. at 670–72. 
 158. Id. at 679. 
 159. Id. at 680. 
 160. See id. at 652. 
 161. Milliken v. City Council of Weatherford, 54 Tex. 388 (1881). 
 162. Id. at 391. 
 163. Id. at 393. 
 164. Id. 
 165. Id. 
 166. Id. at 394 (first citing TEX. CONST. art. I, §§ 19, 20; then citing Chy Lung v. Freeman, 92 
U.S. 275 (1875); then citing Hayden v. Noyes, 5 Conn. 391 (1824); then citing Hayes v. Appleton, 
24 Wis. 542 (1869); then citing Barling v. West, 29 Wis. 307 (1871); then citing Austin v. Murray, 
33 Mass. 121 (1834); then citing Dunham & Daniels v. Trs. of Rochester, 5 Cow. 462 (1826); then 
citing 1 JOHN F. DILLON, TREATISE ON THE LAW OF MUNICIPAL CORPORATIONS § 258, at 371–72 
(Chicago, James Cockcroft & Co. 1872); and then citing THOMAS M. COOLEY, A TREATISE ON THE 
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those who “may have fallen beneath the true mission of women” and the 
city’s desire to suppress “dens and haunts of prostitution.”167 Rather, Milliken 
prevailed because the city went beyond the confines of its authority in 
enacting the ordinance.168 The deprivation of rights, the court found, arose 
from the fact that the statute placed a double punishment on Milliken.169 
Housing of prostitutes subjected the violator to a fine imposed under state 
law ranging from $100 to $500.170 The municipal ordinance, however, 
carried a fine between $50 and $200.171 The ordinance thus violated a state 
law that barred municipalities from creating a separate penalty for violating 
an ordinance if the action in question was also a violation of state law.172 This 
“double punishment for both a state and municipal offense” violated 
Milliken’s procedural rights under Section 19.173 

But what did the court mean when it declared the ordinance 
“unreasonable and in contravention of common right”? The answer lies in 
the citations that followed that language. In addition to Sections 19 and 20, 
the court cited to cases from the United States Supreme Court; the high courts 
of Connecticut, Massachusetts, New York, and Wisconsin; and two 
commentaries on municipal power.174 In the federal case, Chy Lung v. 
Freeman, the Supreme Court struck down a California statute requiring a 
bond for certain classes of people, including prostitutes, before they entered 
the state.175 The Court declared that the state law unconstitutionally infringed 
upon the powers of the federal government.176 Similarly, the Connecticut 
case, Hayden v. Noyes, considered the powers of municipalities in relation to 
the state.177 The same is true of both Wisconsin cases178 in addition to the 

 
CONSTITUTIONAL LIMITATIONS WHICH REST UPON THE LEGISLATIVE POWER OF THE STATES OF 
THE AMERICAN UNION 246 (Boston, Little Brown & Co. 4th ed. 1878)). 
 167. Id. at 393–94. 
 168. See id. at 394. 
 169. Id. at 394. 
 170. Id. at 395 (citing TEX. PENAL CODE of 1879, arts. 339–441). 
 171. Id. (citing Ex parte Slaren, 3 Tex. Ct. App. 662 (1878)). 
 172. Id. at 394 (citing TEX. CODE CRIM PROC. of 1879, art. 896). 
 173. Id.  
 174. See id. The two commentaries in question are John Forrest Dillon’s Treatise on the Law 
of Municipal Corporations and Cooley’s Constitutional Limitations Which Rest Upon the 
Legislative Power of the States of the American Union, referring in relevant part to his discussion 
of municipal power. DILLON, supra note 166; COOLEY, supra note 166. 
 175. Chy Lung v. Freeman, 92 U.S. 275, 276 (1875). 
 176. Id. at 281. 
 177. Hayden v. Noyes, 5 Conn. 391 (1824).  
 178. Hayes v. City of Appleton, 24 Wis. 542, 544 (1869) (holding that a city ordinance went 
beyond the city’s powers); Barling v. West, 29 Wis. 307, 310 (1871) (discussing various ordinances 
in the locality).  
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Massachusetts179 and New York cases.180 As these cases make clear, “the 
main problem [in Milliken] was that the municipality had exceeded its 
delegated authority,” and, in doing so, deprived Milliken of his procedural 
rights.181  

Other observers have argued that the Milliken decision recognized 
substantive as well as procedural protections. In Patel v. Texas Department 
of Licensing and Regulation, for example, the Supreme Court of Texas 
understood its previous decision in Milliken to “conclude[] that the city could 
not prohibit prostitutes as a class from renting rooms because such action 
would be ‘unreasonable and in contravention of common right.’”182 
Likewise, an amicus brief filed in Patel also argued that the court in Milliken 
reached “[a] substantive due course of law decision” regarding the regulation 
of prostitutes—because the court cited to Section 19, “along with citations to 
out-of-state decisions and national treatises construing the meaning of these 
principles.”183 These readings do not fully address the actual holding in the 
case, as Justice Young identified in his concurrence. As noted above, the case 
turned not on the rights of prostitutes to obtain housing but on whether the 
city deprived Milliken of his procedural rights when it removed him from 
office. Viewing the court’s discussion of Milliken’s actions in light of the full 
opinion, and in comparison to the cited out-of-state cases, suggests a 
procedural, rather than a substantive reading, of Section 19 in the case. 

One of the best articulations of the procedural requirements of the Due 
Course of Law Clause from this period came in Huntsman v. State, an 1882 
case from the Court of Appeals of Texas.184 To define “law of the land,” the 
court turned to Thomas Cooley, the preeminent legal scholar of the time. 
Namely, the court pointed to Cooley’s contention that  

 
Perhaps no definition is more quoted than that given by Mr. Webster 
in the Dartmouth College case: “By the law of the land is most clearly 
intended the general law; a law which hears before it condemns; which 
proceeds upon inquiry, and renders judgment only after trial.” The 
meaning is that every citizen shall hold his life, liberty, property and 

 
 179. Austin v. Murray, 33 Mass. 121, 124 (1834) (holding the town’s ordinance barring the 
carrying of a dead body through the town went beyond its authority). 
 180. Dunham v. Trs. of Rochester, 5 Cow. 462, 462 (N.Y. Sup. Ct. 1826) (holding that a town’s 
requirement that hucksters “take and pay for a license of the trustees” exceeded its authority).  
 181. Tex. Dep’t of State Health Servs. v. Crown Distrib., 647 S.W.3d 648, 672 (Tex. 2022) 
(Young, J., concurring). 
 182. Patel v. Tex. Dep’t of Licensing & Regul., 469 S.W.3d 69, 83–84 (Tex. 2015) (quoting 
Milliken v. City Council of Weatherford, 54 Tex. 388, 394 (1881)). 
 183. Brief of Amicus Curiae South Texas College of Law 2014 State Constitutional Law Class 
at 21–22, Patel, 469 S.W.3d 69 (No. 12-0657). 
 184. Huntsman v. State, 12 Tex. Ct. App. 619 (1882). 
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immunities under the protection of the general rules which govern 
society. Everything which passes under the form of enactment is not, 
therefore, to be considered the law of the land.185 

 
Judicial proceedings are valid under this definition only if “they proceed 

upon inquiry, and render judgment only after trial.”186 From here, the court 
went on to trace the history of the “law of the land.” In its historical survey, 
the court considered Coke’s assessment that the phrase meant “the course and 
process of law by indictment or presentment of good and lawful men” and 
also looked to the decisions of other states.187 The justices, however, found 
that they did not have to look to other states to determine the meaning of 
Texas’ constitution; the question could be answered from Texas cases 
alone.188  

One such case was Hewitt v. State, brought under the Due Course of 
Law Clause of the Constitution of 1845.189 In Hewitt, the court found that “if 
an indictment be preferred, it must be such an one as the framers of the 
constitution [of 1845] contemplated.”190 When an act is made criminal, a 
citizen has certain procedural rights.191 In these situations, “the constitutional 
provision requiring an indictment or information is at once brought into 
active force in favor of those who are accused of and prosecuted for said 
act.”192 The Huntsman court applied this standard in the case before it. The 
question there, Justice Hurt wrote for the court, turned on whether the statute 
at issue “provide[d] for the trial and conviction of a party for a crime upon an 
indictment which not only omits one, but every one, of the facts necessary to 
constitute the offense.”193 Quoting Hewitt, the court recognized that, when 
required, “an indictment then becomes one of the steps in the prosecution in 
the due process of the law.”194 All of this together led the court to determine 

 
 185. Id. at 638–39 (quoting COOLEY, supra note 166, at 138). 
 186. Id. at 639. 
 187. Id. at 640 (quoting EDWARD COKE, THE FOURTH PART OF THE INSTITUTES OF THE LAWS 
OF ENGLAND 50 (London, E. & R. Brooke 1797)). 
 188. Id. at 641. 
 189. Hewitt v. State, 25 Tex. 722, 772 (1860). The court’s citation of a case decided on the 
first state constitution suggests an understanding that the meaning of the Due Course of Law Clause 
remained the same as courts had understood it under the 1845 constitution. Even with three 
constitutional conventions between Hewitt and Huntsman, the procedural meaning of “due course 
of the law of the land” remained the same from constitution to constitution. Though beyond the 
scope of this comment, this understanding of Section 19 also has implications for the question of 
the original understanding of the meaning of the Clause in relation to the Fourteenth Amendment.  
 190. Id. at 727. 
 191. See id. 
 192. Id. 
 193. Huntsman, 12 Tex. Ct. App. at 642. 
 194. Id. (quoting Hewitt, 25 Tex. at 727). 
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that “due course of the law of the land” demanded that a government entity 
take certain proper procedural steps before depriving a citizen of his rights.195 

Justice Hurt’s opinion next walked through the elements of due process 
found in the case law of the United States Supreme Court and that of other 
states. Among the federal cases studied was Murray’s Lessee v. Hoboken 
Land and Improvement Company.196 Writing for the Court in that case, 
Justice Benjamin Curtis observed that “‘due process of law’ generally implies 
and includes actor, reus, judex, regular allegations, opportunity to answer, 
and trial according to some settled course of judicial proceedings.”197 Justice 
Hurt further quoted Huber v. Reily, a case in which the Supreme Court of 
Pennsylvania interpreted that state’s constitutional due process protections to 
require “a complaint, a defendant and a judge, regular allegations, 
opportunity to answer and a trial according to some settled course of judicial 
proceeding.”198 Following this line of reasoning, Hurt concluded that 
“[w]henever the penalty of law prescribed for any criminal is inflicted upon 
a person in this state, without compliance with any of these requirements, the 
punishment is not ‘by the due course of the law of the land.’”199 A proceeding 
is improper, then, if the proper procedures are not followed. Anything less 
threatened to make these “constitutional guaranties . . . but empty forms [and] 
idle ceremonies” until “one by one the most sacred rights of freemen might 
all be removed.”200 These procedural safeguards, in Hurt’s eyes, prevented 
“the very ends for which society was organized” from being “thwarted.”201 
Nothing in Huntsman or the cases it cites suggest any other understanding of 
“due course of law” than a procedural one. 

The scope of the Due Course of Law Clause came before the Supreme 
Court of Texas again in 1883 with McFadden v. Longham.202 The case arose 
from the seizure and sale of property to collect an alleged debt owed to the 
state.203 In its decision, the court cited Daniel Webster’s oral argument in 
Dartmouth College v. Woodward as the definition of the “law of the land.”204 
“Law of the land,” Webster had argued, meant “the general law which hears 
before it condemns; which proceeds upon inquiry, and renders judgment only 

 
 195. See id. 
 196. Murray’s Lessee v. Hoboken Land Improvement Co., 59 U.S. 272 (1855). 
 197. Id. at 280. Justice Hurt’s Huntsman opinion notably misquotes Justice Curtis to include 
the Texas constitutional phrase “due course of law,” rather than the “due process of law” verbiage 
adopted on the federal level. See Huntsman, 12 Tex. Ct. App. at 644.  
 198. Huber v. Reily, 53 Pa. 112, 117 (1866). 
 199. Huntsman, 12 Tex. Ct. App. at 645. 
 200. Id. at 648–49.  
 201. Id. at 649. 
 202. McFadden v. Longham, 58 Tex. 579 (1883). 
 203. Id. at 579–80. 
 204. Id. at 585; Trs. of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819).  
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after trial.”205 Applied to the facts of the case before the court, this meant that 
the deprivation of property without notice “denied the citizen the opportunity 
to know of the proceedings against him which he is concerned to resist; also 
the right to be heard in his defense, and to have determined the facts of the 
case by a jury of his peers.”206 In short, the statute at issue deprived the 
plaintiff of his procedural rights. A violation of the due course of the law of 
the land arose when McFadden did not receive a trial.207 That is, the seizure 
lacked any procedure in which he might defend himself or his position. Thus, 
his “right to be confronted by the one and to resist the other [was] denied . . . 
as effectually as though the instrumentalities employed against him consisted 
of inquisitorial agencies rather than” those enacted under the state 
constitution.208 McFadden’s right to a “full hearing before condemnation[,]” 
the court wrote, found its roots in “the common law of England[.]”209 The 
court’s reasoning here recognizes a procedural understanding not only of 
Article I, Section 19 but also of the concept of the due course of the law of 
the land in the English common law. The case turned on the fact that “a 
citizen’s liability for a debt depended, without notice, without a hearing or 
trial of any kind.”210 

Recent discussion of McFadden has focused on the case’s statement that 
a legislative act “does not become part of the ‘law of the land’ in virtue of its 
enactment” to support a claim of substantive due process.211 Some observers, 
including Arif Panju, Jeff Rowes, and Wes Dodson, argue that the court 
recognized that “when a Texan claims that a state official has deprived him 
of a protected right, the judge must look not only at the procedures of the 
deprivation . . . but also its substance.”212 “If the substance of the deprivation 
does not comport with the protections afforded by the ‘law of the land,’” they 
continue, “then that Texan has been deprived of his rights.”213 McFadden, 
however, did not reach that conclusion. Rather, as discussed above, the court 
understood “law of the land” to protect the right to proper procedure through 
a trial.214 It is only when a Texan does not receive that right that he loses his 
rights. As in Milliken, reading the quote in context brings out its full meaning. 
In separating “due course” from “the law of the land,” Panju, Rowes, and 
 
 205. McFadden, 58 Tex. at 585 (quoting Trs. of Dartmouth College, 17 U.S. (4 Wheat.) at 
581).  
 206. Id. at 586. 
 207. Id. at 587. 
 208. Id. at 586. 
 209. Id. 
 210. Id. at 587. 
 211. Id. at 585. 
 212. Panju et al., supra note 2. 
 213. Id. 
 214. See McFadden, 58 Tex. at 585. 
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Dodson miss the full meaning of the Clause as a whole. Separating it into two 
parts goes against its usage in the case. Moreover, the authors do not address 
Webster’s definition of “law of the land” adopted in the court’s opinion. The 
conclusions reached in the article, then, are quickly rebutted with a 
comparison to other uses in the case. Once again, McFadden is an example 
of a case decided on procedural, rather than substantive, grounds. 

The court heard another case based on Section 19 the year after it 
decided McFadden. In Manning v. San Antonio Club, the Supreme Court of 
Texas concluded that the guarantees of Section 19 “were mainly intended to 
protect the citizen against oppression by the government.”215 The case arose 
from Manning’s removal from membership in the San Antonio Club, a 
private club formed in the eponymous city “for literary purposes, to promote 
the social intercourse among its members and to provide them the 
conveniences of a club house.”216 His claim rested on the assertion that the 
club had deprived him of his “rights and privileges” because its bylaws did 
not require a hearing before a member’s expulsion.217 In Manning’s eyes, 
Section 19 entitled him to a procedural exercise of the due course of the law 
to protect his right to membership in the club.218 The protections of the Bill 
of Rights, however, do not protect an individual “against his own 
agreements.”219 After his removal from the San Antonio Club, Manning 
“demanded of the board of directors that they inform him of the nature of the 
charges against him, by whom preferred, and that he be given an opportunity 
to be heard in his defense.”220 The Supreme Court of Texas affirmed 
Manning’s procedural understanding of “due course of law” but held that the 
provision did not apply to the private club.221 Though the court did not 
explore the meaning of the Due Course of Law Clause in depth, its conclusion 
in Manning reaffirmed that the court understood the Clause to provide 
procedural protection of the substantive rights listed elsewhere in the Bill of 
Rights. 

Considered as a whole, the cases of the first ten years after ratification 
unequivocally show that Texas courts understood the Due Course of Law 
Clause to provide procedural protections to the “life, liberty, property, 
privileges or immunities” of citizens of the state.222 The state possessed the 
power to deprive Texans of the privileges of citizenship only through the 

 
 215. Manning v. S.A. Club, 63 Tex. 166, 171 (1884). 
 216. Id. at 166. 
 217. Id. at 171. 
 218. Id.  
 219. Id. 
 220. Id. at 167. 
 221. Id. at 171. 
 222. TEX. CONST. art. I, § 19. 
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exercise of due course of the law of the land.223 In most cases, this meant a 
trial; at the very least, it required a hearing.  

2. The Ensuing Fifteen Years 

With a compact period of cases providing a clear understanding of how 
courts originally understood the Due Course of Law Clause, it is possible to 
consider the developments, if any, in that jurisprudence over the next fifteen 
years. This time span takes the search up to the end of the nineteenth century 
while providing a full quarter century of case analysis. This time frame is 
more than sufficient to discover how courts understood the Clause and 
identify any early shifts that might impact a constitutional liquidation 
analysis. Further, examination of the case law of this period allows for the 
possibility that the court would seek to correct errors of previous courts. If 
the justices concluded that their predecessors misinterpreted the original 
meaning, they could make their own case for an alternative original meaning. 
The case law from this period, however, shows that they—like their 
predecessors—understood the Clause’s original meaning to provide 
procedural protections of rights enumerated elsewhere in the Texas 
Constitution.  

This second set of cases begins with the Supreme Court of Texas’s 1887 
decision in Mellinger v. City of Houston.224 Arising out of the City of 
Houston’s attempt to recover several years of past due property taxes from a 
pair of residents, Mellinger considered not only the scope of Section 19 but 
also its relationship to the Fourteenth Amendment to the United States 
Constitution.225 Houston’s charter allowed for “the recovery of taxes on real 
property . . . by suit” and provided that “taxes constitute a lien on the property 
taxed.”226 The case turned on whether the ordinance in question and the state 
law it operated under violated the due process rights of property owners.227 
To answer this question, the court looked to the Fourteenth Amendment of 
the federal Constitution and Article I, Section 19 of the Texas Constitution.228 
The rights protected “by that part of the [F]ourteenth [A]mendment to the 
[C]onstitution of the United States,” the Court found, “are as fully protected 
by the nineteenth section of [A]rticle I of the constitution of this state.”229 
Though Section 19 was “written in plain language,” the Court concluded that 
it “had not been so fully construed, as to its operation on laws retroactive in 
 
 223. Id. 
 224. Mellinger v. City of Houston, 3 S.W. 249 (Tex. 1887). 
 225. See id. at 251–52. 
 226. Id. at 249–50. 
 227. See id. at 251–52. 
 228. See id. 
 229. Id. at 252. 
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character, when the constitution was adopted, as it has since been by the 
decision of the [S]upreme [C]ourt of the United States” in Campbell v. 
Holt.230 When interpreting Section 19,  

 
[I]t must be held that the people intended, by that clause of the 
constitution, in so far as it is identical with the [F]ourteenth 
[A]mendment, to place thereby just such restrictions on the powers of 
the legislature as the highest court in the nation has declared is the true 
construction of like language made a part of the [C]onstitution of the 
United States for the purpose of placing a limitation on the power of 
the legislatures of the several states.231 

 
Under this new approach, Texas courts began to look to federal case law on 
the Fourteenth Amendment when faced with ambiguities not previously 
addressed in Texas case law.232 

Embarking on this new path, the court considered the types of rights 
protected under Section 19 and the Fourteenth Amendment. “Until the right 
becomes fixed or vested,” the court held, “it is lawful for the law-making 
power to declare that the given state of facts shall not fix it[.]”233 Once a law 
is adopted which “entitle[s] a plaintiff to relief in a court of justice on a claim 
which he makes against another” or “operate[s] in favor of a defendant as a 
defense against a claim made against him, then it must be said that a right 
exists” and “has become fixed or vested[.]”234 Due course of law, then, 
provides protections only of vested rights. It does not protect “mere 
expectations of a benefit under a statute until the interest has been acquired 
in hand.”235 As one later observer put it, vested rights received protection 
“but rights that are not vested may be taken away.”236 Under this view, the 
protections under both the Fourteenth Amendment and Section 19 only cover 

 
 230. Id. at 252–53; Campbell v. Holt, 115 U.S. 620 (1885). 
 231. Mellinger, 3 S.W. at 253. 
 232. Justice Young raises the question of the relationship between the original meaning of the 
Due Course of Law Clause and its relation to the Fourteenth Amendment. Tex. Dep’t of State Health 
Servs. v. Crown Distrib., 647 S.W.3d 648, 676 (Tex. 2022) (Young, J. concurring). An examination 
into the relationship between the two constitutional provisions and what role, if any, the Fourteenth 
Amendment plays in determining the original meaning of Section 19 is beyond the scope of this 
Comment. Consequently, Fourteenth Amendment claims are examined here only to determine 
whether Texas courts understood Section 19 as a protection of procedural or substantive rights. The 
analysis provided here should at least provide the reader with cases that may serve as a point of 
comparison with early Fourteenth Amendment case law to determine the extent to which they align 
or diverge. 
 233. Mellinger, 3 S.W. at 253. 
 234. Id. 
 235. Crown Distrib., 647 S.W.3d at 672 (Young, J., concurring). 
 236. Bryant Smith, Retroactive Laws and Vested Rights II, 6 TEX. L. REV. 409, 426 (1928). 
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rights that have been vested. The state possessed the power to deprive citizens 
of all other rights without due process.  

In Union Central Life Insurance Company v. Chowning, the Supreme 
Court of Texas again interpreted Section 19 from a procedural perspective.237 
Following its decision in McFadden, the court used Cooley’s citation of 
Webster to define “due course of the law of the land.”238 The court concluded 
that “[a] law which is enacted by the legislature in the exercise of its 
constitutional powers which affords a hearing before it condemns, and 
renders judgment after trial, is not in violation” of Article I, Section 19.239 
Because the law at issue in the case did not go beyond these procedural 
safeguards, the court found it valid.240 Chowning’s citation to Cooley and 
adoption of Webster’s definition of “the law of the land” becomes another 
important case in determining how Texas courts understood Section 19. Once 
again, the court clearly adopted the procedural definition of “law of the 
land.”241 Read in the light of the cases that came before it, Chowning becomes 
another link in the chain of cases that ascribed a purely procedural 
understanding to the Due Course of Law Clause.  

The court once again relied upon Cooley and Webster’s definition of the 
“law of the land” in its next case brought under Section 19. Armstrong v. 
Traylor (decided one year after Chowning) considered the constitutionality 
of a state law allowing a property owner to take possession of livestock that 
entered his land without his consent.242 Whether the owner of the livestock 
in question had any due process rights “depend[ed] upon the subject upon 
which it operate[d] and the character of the rights that it affect[ed].”243 Here, 
the court found that, because the case revolved around the seizure of a 
privately owned hog by another private individual, the case involved a private 
rather than a public right.244 Under the law in question, the livestock owner’s 
only remedy for the loss of his animal is the amount of damages.245 The 
procedure laid out in the statute contained several deficiencies. First, the 
“freeholders . . . ha[d] no power to decide whether or not the trespass has 
been committed[.]”246 Second, the livestock “owner has no voice in the 
selection of the freeholders, nor has he the right to appear before them in 
 
 237. Union Cent. Life Ins. Co. v. Chowning, 26 S.W. 982 (Tex. 1894). 
 238. Id. at 984. 
 239. Id. 
 240. See id. 
 241. See id. 
 242. Armstrong v. Traylor, 30 S.W. 440, 440 (1895) (analyzing the constitutionality of a state 
law under the guidance of Article I, Section 19). 
 243. Id. at 441. 
 244. Id. 
 245. Id. 
 246. Id. 
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person or by attorney.”247 Third, “[h]e has no right of appeal[.]”248 The owner 
possessed “no right except to pay the costs incurred and the damages 
assessed, or give up his stock.”249 Under the law, the livestock owner did not 
have any right to anything “that bears the faintest resemblance to a judicial 
proceeding.”250 This process, the court concluded, “is not due process of 
law[.]”251 The property was “not sold ‘by the due course of the law of the 
land.’”252 For this reason, the court declared the relevant portion of the law 
void.253 To support its conclusion, the court cited to Cooley’s Constitutional 
Limitations, namely, the assertion that “a statute which authorizes a party to 
seize the property of another, without process or warrant, and to sell it without 
notification to the owner, for the punishment of a private trespass, and in 
order to enforce a penalty against the owner, can find no justification in the 
Constitution.”254 Like each of the cases that came before it, Armstrong 
reiterated a procedural understanding of the Due Course of Law Clause.   

The Court of Civil Appeals of Texas considered the scope of Section 19 
again in the 1897 case Chambers v. Gilbert.255 The plaintiff in the case argued 
that the statutorily provided procedures fell short of constitutional 
requirements for a judicial process. 256 The due course of law and due process 
of law protections found in Section 19 and the Fourteenth Amendment, 
respectively, “are intended to protect the individual citizen from the arbitrary 
exercise of governmental powers, unrestrained by the principles of right and 
justice.”257 To support this proposition, the court cited to Bank of Columbia 
v. Okely, where the Supreme Court of the United States wrote that jury trial 
rights “were intended to secure the individual from the arbitrary exercise of 
the powers of government, unrestrained by the established principles of 
private rights and distributive justice.”258 Quoting Cooley, Justice Finley 
wrote that the test of whether a government action deprived a citizen of his 
property rights requires consideration of “those principles of civil liberty and 
constitutional protection which have become established in our system of 

 
 247. Id.  
 248. Id. 
 249. Id. 
 250. Id. 
 251. Id.  
 252. Id. 
 253. Id. 
 254. Id.; COOLEY, supra note 10, at 447. 
 255. Chambers v. Gilbert, 42 S.W. 630, 631 (Tex. App.—Dallas 1897). 
 256. Id.  
 257. Id. (citing Bank of Columbia v. Okely, 17 U.S. 235, 244 (1819)). 
 258. Id.; Bank of Columbia, 17 U.S. 235, 244. 
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laws, and not generally by the rules that pertain to the forms of procedure 
merely.”259 Again, quoting Cooley:  

 
[W]hen property is appropriated by the government to public uses, or 
the legislature interferes to give direction to its title through remedial 
statutes, different considerations from those which regard the 
controversies between man and man must prevail, different 
proceedings are required, and we have only to see whether the 
interference can be justified by the established rules applicable to the 
special case.260 

 
In light of this, the court asserted that the seizure of property by the state 
requires a different type of procedure in cases of government destruction of 
private property under the guise of the “general welfare.”261 The Texas 
Constitution does not require “a judicial trial of the issue as to the necessity 
of such summary action, and the ascertainment and awarding of damages to 
result” from “the exercise of such power[.]”262 Because the seizure and 
destruction of animals in this case fell within the valid “exercise of an 
inherent power in the government,” the manner in which the state exercised 
that power “violate[d] no principle of our state or federal constitution[s].”263  

The court’s conclusion recognized that there are times when the state 
may seize property without providing the required procedures under due 
course of law. Though the right to due course of law protects a fundamental 
right and is designed to provide extra protections, those protections are more 
limited when the state is exercising its police power to protect public health 
and safety.264 Chambers recognized a restriction on the right to due course of 
law in certain circumstances. 

The Supreme Court of Texas again considered the meaning of the Due 
Course of Law Clause in conjunction with Section 1 of the Fourteenth 
Amendment in the 1899 case Hutcheson v. Storrie.265 In a case brought under 
both constitutional provisions, the court “recognize[d] the binding force of 
the decision[s] of the [S]upreme [C]ourt of the United States upon” cases 
arising under the Fourteenth Amendment.266 The federal Supreme Court’s 
binding authority alone, however, did not provide the Texas court’s only 

 
 259. Chambers, 42 S.W. at 631 (quoting COOLEY, supra note 10, at 435–36).  
 260. Id. (quoting COOLEY, supra note 10, at 436). 
 261. Id. at 632. 
 262. Id. 
 263. Id. 
 264. See id.  
 265. Hutcheson v. Storrie, 51 S.W. 848, 849 (Tex. 1899).  
 266. Id. at 849. 
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reason for adopting its conclusion. The Supreme Court’s decision in Village 
of Norwood v. Baker, Justice Thomas J. Brown wrote, constituted a “timely 
and just announcement of the superiority of a constitutionality guarantee over 
a rule of law established by the courts.”267 Justice Brown then went further 
to assert with “some satisfaction” that “the constitution of this state provides 
with equal fullness for the protection of the rights of property under such 
circumstances as does the [C]onstitution of the United States.”268 If the law 
before the court violated the federal constitution, he continued, “it [was] more 
palpably a violation of the plainer provisions of the [C]onstitution of the 
[S]tate of Texas.”269 In Baker, the United States Supreme Court concluded 
that an assessment and condemnation of private property related to the 
construction of a public street violated the Due Process Clause of the 
Fourteenth Amendment.270 The Court ruled that the City of Norwood, Ohio, 
violated the Due Process Clause when it took private property for public use 
without compensation because it failed to follow proper procedures to which 
Baker had a constitutional right.271  

The Supreme Court of Texas identified three takeaways from Baker. 
First, “[t]he Legislature of a State can not authorize a municipal corporation 
to assess upon abutting property the cost of a public improvement . . . 
exceeding the special benefits which that property may derive from the 
work.”272 Second, if the legislature does allow a municipality “to make such 
assessment,” it must give the owner of the property in question “an 
opportunity to contest the question of benefits.”273 Third, the Court in Baker 
concluded that because the assessment in that case “was made under a law 
that did not afford property owners the opportunity to be heard nor empower 
the city authorities to consider the question of benefits, the assessment . . . 
was a nullity.”274 As in the prior Section 19 and Fourteenth Amendment case 
law, the court considered whether a government entity had deprived a citizen 
of an independent right enumerated elsewhere in the Texas Constitution (in 
this case, the right not to have property taken for public use without 
compensation guaranteed in Article I, Section 17) without proper 
procedures.275 The court’s two-step process utilized in Hutcheson once again 

 
 267. Id.; Village of Norwood v. Baker, 172 U.S. 269 (1898). 
 268. Hutcheson, 51 S.W. at 849–50. 
 269. Id. at 850. 
 270. Baker, 172 U.S. at 276–77.  
 271. See id. at 279. 
 272. Hutcheson, 51 S.W. at 850. 
 273. Id. 
 274. Id. 
 275. See id. 
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underscores a commitment to the notion that Section 19 provided purely 
procedural protections of substantive rights to Texas citizens.  

The legislation in question, the court found, laid out a detailed process 
by which a property owner could contest an assessment made on their 
property.276 Not only did the city have to provide Hutcheson with notice of 
the assessment before it took effect, but the law also required the city to 
provide her with the opportunity to speak against the proposed assessment.277 
If the city council did not change its decision, she had the right to seek an 
injunction to set the assessment aside.278 This law requires any defendant “to 
furnish the plaintiff a valid cause of action as a condition precedent to 
defending himself against the unlawful claim.”279 In other words, before a 
defendant could defend himself against a charge from the state, he would 
have to establish a clear cause of action. Without establishing a cause of 
action, the defendant would have no recourse. This scheme deprived 
defendants of their due course of law rights because it failed to provide any 
sort of procedural means by which they could defend against the seizure or 
taxation of their property.280 

In conclusion, early Texas courts did not interpret Article I, Section 19 
of the Texas Constitution to provide substantive protections during the first 
twenty-five years after ratification. Instead, they repeatedly interpreted the 
Due Course of Law Clause to require just that—due course of law. As Justice 
Brown observed in Hutcheson, “the guaranties of the federal and state 
constitutions must not be subordinated to questions of finance nor sentiments 
of justice.”281 The Clause preserves justice “by upholding the limitations 
against the exercise of arbitrary power” through procedural checks.282 An in 
depth examination of the historical record confirms Justice Young’s 
“hypothesis” “that due process, and thus due course, had a primarily 
procedural import” to the judges and justices who considered it between 1876 
and 1906 and to the ratifiers of the constitution itself.283 

CONCLUSION 

A thorough analysis of the early case law on Article I, Section 19 shows 
that Texas courts consistently recognized the Clause to provide purely 
 
 276. See id. at 851–52. 
 277. Id. at 852. 
 278. Id. 
 279. Id. at 853. 
 280. Id. at 854. 
 281. Id. 
 282. Id. 
 283. Tex. Dep’t of State Health Servs. v. Crown Distrib., 647 S.W.3d 648, 676 (Tex. 2022) 
(Young, J. concurring). 
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procedural due process protections not substantive due process protections. 
The courts did not depart from this course at any point during the ensuing 
fifteen years. As a result, the original judicial understanding of the provision 
at issue was that it provided only procedural safeguards. These procedural 
protections, moreover, were always defined in relation to rights protected 
elsewhere in Article I. Thus, while other portions of the Texas Bill of Rights 
provided substantive protections, Section 19 created an additional safeguard 
against arbitrary government action through the establishment of procedural 
barriers.   
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