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LETTER FROM THE EDITOR

Dear Readers:

The Editorial Board of CURRENTS: Journal of International Economic Law
(CURRENTS: JIEL) is proud to present an issue constituting the collective insights
of the international arbitration community. Specifically, this issue embodies the
2023 Centennial Symposium on “The Crossroads of International Arbitration,
Finance, and Investment.”

Volume 26.2 illustrates the key role that international arbitration plays on the
global stage. The live panels at the conference produced five articles in this issue:
“International Finance and Investment Arbitration,” “Specialized Arbitral Forums,”
“The Singapore Convention of Mediation: A New Framework for International
Settlement Enforcement,” “International Finance and Investment Arbitration: A
Critical Examination of Emerging Challenges and Developments,” and “When
Dispute Resolution Isn’t Alternative Anymore.” As the articles make clear, arbitration
remains at the forefront of international dispute resolution, providing flexibility,
neutrality, and enforceability that are critical to today’s interconnected economies.

In addition to covering the Arbitration Symposium articles, Volume 26.2 contains
three student notes: "Artificial Intelligence and Digital Trade in Asia" by Alexis Tran;
"Artificial Intelligence Collides with Intellectual Property Rights: What Does This
Mean for the Future of International Economic Law" by Clayton Reese; and "Water,
Water, Everywhere, and Not a Drop to Drink: Water, Property, and International
Law" by Alexander Martin. Additionally, the CURRENT Events feature is comprised
of four pieces written by our editorial staff covering the following topics: issues facing
developing countries, artificial intelligence and international trade, governance and
artificial intelligence, and closing the innovation gap in Europe.

On behalf of the 2024-2025 Editorial Board, we would like to thank Professor Cherie
Taylor for her unwavering commitment to CURRENTS: JIEL and its members.
We also extend our sincere appreciation to Dean Rensberger for supporting the
journal as Interim Dean and to former Dean Barry for his lasting inspiration and
leadership. A huge thanks goes to Jacob Hubble, our Scholarly Publications Manager,
for expertly guiding our journal through the publication process.

I would like to thank the entire staff and Editorial Board. Everyone worked tirelessly
to bring this issue to life, and we overcame unique challenges along the way. A special
thanks to Joseph and Karina—this publication would not have been possible without
them; each went above and beyond what could be expected from an Executive and
Managing Editor. Being a part of CURRENTS: JIEL has been one of the most
influential experiences I have had in law school, and we all have become better
editors, writers, and leaders because of it.

This issue also represents a full-circle moment for many of our graduating members.
We attended the 2023 Centennial Symposium during our very first semester as
editors of the journal, and now, as members of the Executive Board, we have had
the privilege of bringing this publication to life. It has been an incredible journey,
and one that makes this issue especially meaningful to all of us.

I would like to thank God for His faithfulness, guidance, and provision throughout
my law school journey. I also want to thank my wife, Kaitlin, for encouraging me to
pursue law school and for pushing me to chase my dreams. She has always been my
better half, and I could not have made it through without her love and support. I
would also like to thank my parents, sisters, friends, and mentors for their continual
encouragement, prayers, and example.

‘The Editorial Board always welcomes article submissions on any topic related to
international economic law. Please visit our website at stcl.edu/academics/law-
reviews-journals/currents for additional information on how to submit articles and
our publication schedules. We hope you enjoy this issue!

Caleb Rene Ortega
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INTERNATIONAL FINANCE AND INVESTMENT ARBITRATION

PANELISTS: STACEY BARNES, R. DOAK BISHOP,
YANETT QUIROZ, AND TIMOTHY TYLER

Stacey Barnes is a Senior Attorney at Kearney, McWilliams & Davis, PLLC, specializing in international business law, corporate law, and
commercial litigation. He also serves as a Visiting Professor at the University of Debrecen, Hungary, and a former Adjunct Professor of Law
at South Texas College of Law, where he taught International Commercial Arbitration and Arbitration Law. Barnes has extensive experience
advising clients on business transactions and disputes across various international jurisdictions, and he serves as an arbitrator for commercial,

international, and intellectual property

R. Doak Bishop is a partner at King & Spalding specializing in international arbitration, especially disputes involving oil and gas, energy,

construction, and foreign investment in Latin America. He serves as both arbitrator and counsel in high-stakes international disputes.

Yanett Quiroz is the Director of the International Centre for Dispute Resolution's Houston office, managing international and energy sector
dispute cases, especially involving the South-Central U.S. and Mexico. She previously served as Secretary General for the Mediation and
Arbitration Commission of CANACO in Mexico City. Licensed in Mexico, she holds law degrees from ITESM and is a member of the
Mexican Bar and ANADE.

Timothy Tyler is an international arbitration and investor-state arbitration attorney who advises clients on dispute resolution, investment

structuring, and protection under treaties. With experience across major arbitration forums and industries, particularly energy, he has also

taught arbitration courses at the University of Texas School of Law since 2005.

I[. INTRODUCTION

In the high-stakes realm of cross-
border commercial transactions and
foreign direct investment, the potential for
disputes is an inherent reality. International
finance and investment arbitration have
emerged as indispensable mechanisms
for resolving complex disagreements in a
manner that is generally perceived as more
efficient, equitable, and less adversarial than
traditional state court litigation. This panel
served as a vital forum, bringing together
a distinguished panel of leading experts to
dissect and analyze the critical issues that
underpin the effectiveness of arbitration in

this specialized field.

The discussions centered on several key
aspects of the arbitration process, including
the art of drafting robust arbitration clauses,
the strategic implications of carve-outs that
delineate the scope of arbitrable matters, the
complexities of consolidating related arbitral
proceedings, the crucial role of governing law
clauses in determining the applicable legal
framework, and the significant protections
afforded to foreign investors through
international investment treaties.

This article synthesizes the insights
shared by the panelists—Stacey Barnes, R.
Doak Bishop, Yanett Quiroz, and Timothy
Tyler—following the structural flow of
the conference presentations to provide a
comprehensive overview of these essential

topics. This article analyzes the foundational

theoretical frameworks and practical,
real-world applications of international
finance and investment arbitration. The
specific issues addressed reflect the evolving
landscape of international arbitration,
offering invaluable insights into established
best practices for practitioners and shedding
light on emerging challenges that demand
careful consideration.

Arbitration has long been lauded as one
of the most effective and preferred methods
for resolving disputes that transcend national
borders in the spheres of international finance
and investment. This preference stems from
its inherent advantages. Some of these
advantages include the perceived neutrality
of the arbitral forum, the broad international

enforceability of arbitral awards under




conventions like the New York Convention,
and the flexibility of the parties to tailor the
arbitral process to their specific needs and
the unique characteristics of their dispute.
However, as the panelists emphasized
throughout this panel, the ultimate strength
and efficacy of an arbitration agreement are
linked to the quality and precision of its
drafting. A poorly conceived or ambiguously
worded arbitration clause can inadvertently
pave the way for unintended and costly
litigation, lead to significant delays in the
resolution of disputes, and, in the worst-case
scenario, result in the complete invalidation
of the arbitration agreement itself—defeating

the very purpose for which it was intended.

A poorly conceived or
ambiguously worded arbitration
clause can inadvertently
pave the way for unintended
litigation, significant delays,
or even complete invalidation
of the agreement itself.

The panel underscored the paramount
importance of clarity, precision, and
unwavering adherence to established best
practices when drafting arbitration clauses
in international finance and investment
agreements. The panelists, drawing upon
their extensive experience in the field,
provided real-world examples to illustrate the
significant risks and negative consequences
associated with poor drafted arbitration
agreements, along with proactive strategies to
safeguard those agreements. These examples
aimed at providing practical, actionable
guidance to ensure that arbitration remains
a viable, efficient, and effective method of

resolving complex cross-border disputes.

This article aims to provide a
comprehensive and in-depth analysis of the
key themes that were thoroughly discussed
during the panel, expanding upon the
insights shared by the panelists and situating
these insights within the broader and ever-
evolving context of international finance and

investment arbitration.

II. ParHOLOGICAL CLAUSES: A
PARADE OF HORRIBLES

‘The concept of pathological arbitration
clauses emerged as a central theme during
the panel, receiving significant attention
in the discussion led by an experienced
arbitrator, R. Doak Bishop. A pathological
clause—often referred to as a “compromise
clause” or a “defective clause”—is essentially
an arbitration provision that contains serious
and easily avoidable flaws in its drafting.'
These clauses are ineffective in achieving its
intended purpose a lot of the time and cause
significant complications that may severely
impede or even prevent the arbitration
from proceeding in a smooth and efficient
manner.” Frequently, the result of oversight
or a lack of precision can lead to a cascade of
negative consequences like drafting errors.?
Bishop explained that these consequences
include costly and time-consuming litigation
over the enforceability of the arbitration
agreement, substantial delays in reaching a
final resolution of the underlying dispute,
and, in some unfortunate instances, the
complete invalidation of the arbitration
agreement by a court. This often forces the
parties back into the often more protracted

and expensive realm of traditional litigation.

One of the most frequently encountered
and fundamental mistakes in the drafting
of arbitration clauses involves the failure to
explicitly and unequivocally state the parties’
clear intention that disputes arising under the
contract will be resolved through the process
of arbitration. Some clauses, instead of using
clear and mandatory language, state that the
parties “may” arbitrate their disputes rather
than using the more definitive and legally
binding language of “shall” arbitrate. The
seemingly innocuous use of the permissive
word “may” transforms arbitration from a
mandatory and agreed-upon procedure into
a mere option, thereby opening the door for
one party to strategically argue that they are
not legally obligated to arbitrate the dispute
at all and are free to pursue their claims in
state or federal court. This seemingly minor
difference in wording, the choice between
“may” and “shall,” has been the subject of
countless court battles around the world,
as one party vigorously seeks to enforce
the arbitration agreement while the other
vehemently claims their right to litigate
the matter in a judicial forum. The critical
importance of precise and unambiguous
wording in arbitration clauses cannot be
overstated, and Bishop strongly stressed that
legal drafters must always prioritize the use of
clear, mandatory, and unequivocal language
to leave no room for doubt regarding the
parties’ commitment to resolving disputes
through arbitration.

Another frequently encountered and
problematic issue arises when arbitration
clauses, while perhaps clearly stating the
intention to arbitrate, fail to adequately
specify the procedural steps that will be
followed in the event that initial attempts

at amicable dispute resolution fail to yield




a satisfactory outcome. For example, some
clauses might state that the parties must first
attempt to resolve any disputes “amicably
through negotiation” or “mediation” before
proceeding to arbitration, but they neglect
to clearly outline what specific actions will
be taken or what the definitive trigger will
be if these initial good-faith negotiations
or mediation efforts ultimately prove
unsuccessful. Without a clear and well-
defined roadmap that specifies the next steps
in the dispute resolution process, one party
could strategically argue that the mandatory
negotiation or mediation phase must continue
indefinitely, thereby effectively delaying the
commencement of the arbitration process
for an extended and potentially unreasonable
period. Bishop shared real-world examples
from his experience where vague and
incomplete language in arbitration clauses
caused protracted and wholly unnecessary
procedural disputes between the parties,
significantly prolonging the resolution of
the underlying commercial cases by months
or even years, adding substantial costs and

frustration to the process.

A separate but equally significant and
often overlooked drafting error involves
the incorrect or inaccurate naming of the
intended arbitration institution that will
administer the proceedings. While this
type of mistake might initially appear to
be a trivial oversight, it can lead to major
and complex legal disputes over which
specific institution is actually responsible
for administering the arbitration and
overseeing the procedural aspects of the
case. Bishop recounted an illustrative case
in which a contract contained an arbitration
clause that referred to “ICC arbitration in

Geneva,” but, as Bishop pointed out, the

International Chamber of Commerce (ICC)
is headquartered in Paris, not Geneva.’
Because Geneva also has its own distinct
chamber of commerce that independently
administers arbitrations under its own set
of rules, the seemingly minor misnaming of
the institution created significant uncertainty
and ambiguity, ultimately leading to costly
and time-consuming litigation between the
parties to determine which institution—the
ICC in Paris or the Geneva Chamber of
Commerce—had the proper jurisdiction to
administer the arbitration.® Bishop strongly
urged legal drafters to exercise diligent care
in verifying correct names and locations of
intended arbitration institutions to prevent
avoidable and disruptive disputes from

arising in the first place.

Another common flaw that frequently
plagues poorly drafted arbitration agreements
is conflation of different and sometimes
incompatible arbitration procedures or
rules. Bishop explained that some contracts
mistakenly attempt to mix and match
elements from different arbitration systems.”
This happens when addressing the crucial
aspects of appointing the arbitral tribunal.
For instance, some clauses might refer to
the appointment of an “umpire,” a term
typically associated with certain ad hoc
arbitration rules or specific institutional
rules, even though the overall structure
of the clause clearly contemplates a three-
arbitrator panel. Conversely, other clauses
might attempt to awkwardly merge
conflicting or inconsistent procedures for
the appointment of arbitrators, leading to
significant confusion and uncertainty about
how the arbitral tribunal will actually be
constituted. These types of drafting errors

create substantial confusion and ambiguity,

often forcing the parties to seek intervention
from national courts to interpret the flawed
clause and determine the correct procedure
for appointing the arbitrators.® This flaw
completely undermines the fundamental
purpose of arbitration: to provide a swift and

efficient alternative to court intervention.

Additionally, the panelists discussed the
inherent risks and potential pitfalls associated
with imposing overly restrictive and often
unrealistic deadlines on the arbitration
proceedings. While the underlying intention
behind including strict time limits in an
arbitration clause is typically to ensure
efficiency and prevent undue delays,
deadlines that are excessively short or fail to
account for the practical realities of complex
international disputes can ultimately render
the arbitration process unworkable.” Bishop
shared an example from his practice where a
contract contained an arbitration clause that
mandated the arbitral tribunal to render its
final decision within an exceptionally short
timeframe of just 60 days from the date
of their formal appointment. However, in
complex international disputes involving
voluminous documentation, multiple parties
from different jurisdictions, and the need
to schedule lengthy evidentiary hearings,
merely assembling the necessary documents,
coordinating schedules, and conducting
the hearings can often take several months.
In this particular case, the arbitral tribunal
was unable to meet the impossibly short
deadline stipulated in the arbitration clause,
and one of the parties subsequently used
this failure as a basis to argue in court
that the entire arbitration agreement was
invalid and unenforceable. Bishop strongly
advised against including rigid and inflexible

deadlines in arbitration clauses, unless those




deadlines are demonstrably reasonable and
allow for necessary extensions of time in

appropriate circumstances.

Bishop concluded this segment of the
panel by emphasizing that while national
courts in various jurisdictions will sometimes
endeavor to interpret and “save” poorly
drafted arbitration clauses if they find clear
evidence that the parties had a fundamental
and unequivocal intention to resolve their
disputes through arbitration, relying on
courts to effectively fix defective clauses
is a dangerous and unpredictable gamble.
Judicial interpretations of ambiguous
or flawed arbitration clauses can vary
significantly across different legal systems and
jurisdictions, leading to further uncertainty
and potential for inconsistent outcomes. The
most prudent and effective approach, Bishop
stressed, is to ensure that arbitration clauses
are thoughtfully drafted from the outset,
avoiding the use of ambiguous or imprecise
language, clearly outlining all necessary
procedural requirements, and eschewing
unnecessary complexity that can lead to

confusion and disputes over interpretation.

III. Do’s, DoN'TS, AND THINKING
HARD BEFORE DEPARTING FROM
MobpEeL CLAUSES

Building upon Bishop’s discussion of
pathological clauses, Yanett Quiroz further
elaborated on the importance of adhering
closely to model arbitration clauses provided
by reputable major international arbitration
institutions. She emphasized that while
contractual creativity and the tailoring of
agreements to speciﬁc circumstances are

often encouraged and valued in general legal

drafting, arbitration agreements represent
a notable exception to this principle. For
parties entering international contracts, the
use of standardized language found in well-
established model clauses, is typically the far
more prudent and safer choice. Experienced
arbitration practitioners and institutional
experts over many years have carefully
crafted model clauses to anticipate and avoid
common pitfalls. This ensures the maximum
likelihood of enforceability across various
jurisdictions, making them a significantly
less risky option compared to drafting
bespoke arbitration clauses without a deep
understanding of international arbitration

law and practice.

Quiroz stressed that well-drafted
arbitration clauses should clearly and
unequivocally state several key elements.
Firstly, they should explicitly identify the
specific arbitration institution that will be
responsible for administering the arbitration
proceedings, such as the International
Chamber of Commerce (ICC), the London
Court of International Arbitration (LCIA),
the American Arbitration Association
(AAA), or the Singapore International
Arbitration Centre (SIAC). Secondly, the
clause should clearly specify which set of
procedural rules of the chosen institution
will govern the arbitration process. Finally,
the arbitration clause should outline the
agreed-upon method for selecting and
appointing the arbitrator or arbitrators
who will constitute the arbitral tribunal.
Quiroz cautioned against the common
practice of including excessive and overly
specific requirements or qualifications for
the arbitrators, as this can inadvertently
and severely limit the pool of potentially

available and qualified arbitrators, making

it extremely difficult, if not impossible, to
constitute the tribunal in a timely manner. To
illustrate this point, she shared an anecdote
of an arbitration clause that contained
highly restrictive qualifications for the sole
arbitrator, requiring the individual to be a
Swiss national, fluent in both English and
Spanish, possess an engineering degree from
a specific list of universities, and have at least
20 years of experience as a senior executive
in an international energy company. The
combination of these highly specific and
narrow qualifications proved to be so
restrictive that it was virtually impossible
for the parties to find a suitable candidate
who met all of the stringent criteria. This
ultimately rendered the carefully crafted
arbitration clause practically ineffective,
leading to significant delays and costly
renegotiations between the parties to amend
the clause before the arbitration could even

commence.

Another crucial point underscored
by Quiroz was the critical importance of
proactively anticipating and addressing
potential procedural challenges that might
arise in complex multi-party disputes. She
noted that if an arbitration agreement
involves multiple claimants or multiple
respondents, the arbitration clause should
clearly specify the mechanism by which
the arbitral tribunal will be appointed,
particularly in situations where the multiple
parties on one or both sides of the dispute
cannot readily agree on a joint appointment.
In cases where multiple respondents with
potentially divergent or even conflicting
interests are compelled to jointly nominate
a single arbitrator to represent their
collective interests, national courts in some

jurisdictions have occasionally ruled that




this forced joint appointment violates the
fundamental principle of equal treatment
of the parties in arbitration, thereby leading
to the invalidation of the entire arbitration
agreement. Quiroz highlighted that major
international arbitration institutions, such
as the ICC and the AAA, have recognized
this potential issue and have proactively
revised their respective rules to address these
complexities.!” These updated rules now
often grant the institution the authority to
directly appoint all members of the arbitral
tribunal in multi-party scenarios where
the parties themselves are unable to reach
a consensus on the appointments, thereby
ensuring a greater degree of fairness and

procedural integrity in complex arbitrations.

Furthermore, Quiroz reiterated the
fundamental importance of carefully
selecting a mutually agreeable seat or place
of arbitration and ensuring that the chosen
jurisdiction is a signatory to the widely
adopted New York Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards.!" The choice of the seat
of arbitration is a critical decision as it not
only determines the procedural law that will
govern the arbitration proceedings but also
significantly impacts the enforceability of
the resulting arbitral award in jurisdictions
around the world. Selecting a seat of
arbitration in a country that is not a signatory
to the New York Convention can create
significant and potentially insurmountable
challenges when the successful party attempts
to enforce the arbitral award in other
countries, potentially forcing the parties to
relitigate the entire dispute in the local courts
of those jurisdictions, thereby completely
undermining the very purpose of choosing

arbitration in the first instance.

IV. THE ARBITRATION CLAUSE’S
EFrFECT ON THE ADMINISTRATOR

The practical administration of an
arbitration proceeding commences with
the crucial intake phase, during which the
chosen arbitration institution undertakes the
responsibility of processing the arbitration
agreement, verifying its validity and
completeness, and overseeing the initial
procedural requirements of the case. Yanett
Quiroz provided insights into how the
specific wording and structure of arbitration
clauses directly impact the administrative
burdens and challenges faced by arbitration

institutions when managing cases.

One of the primary difficulties
encountered by institutions arises when
arbitration agreements attempt to selectively
incorporate certain institutional rules
by reference without fully aligning with
the entirety of the institution’s standard
procedures and administrative practices. If an
arbitration clause makes a general reference
to a particular institution but simultaneously
includes provisions that directly contradict
or deviate from the institution’s established
rules and procedures, the administrator
is then faced with the complex and often
legally ambiguous task of determining how
to resolve the inherent inconsistency. Often,
the institution is required to seek guidance
or even formal intervention from national
courts to clarify the intended procedural
framework.

Quiroz elaborated on the complexities
associated with the incorporation of
institutional rules by reference in arbitration

agreements. Many parties, in an attempt to

streamline the drafting process or to customize
certain aspects of the arbitration, will
attempt to incorporate the rules of a specific
institution into their agreement by simply
referencing the institution without clearly
specifying which version or edition of the
rules is intended to apply or without ensuring
consistency with the other provisions of the
arbitration clause. For instance, if parties
broadly reference “arbitration under the ICC
rules” but fail to specify whether they intend
to apply the 2012 rules, the 2017 rules, or
any subsequent revisions, the administrators
at the ICC are then left to infer the intended
procedural framework based on the context
of the agreement and the date it was executed.
This inherent uncertainty can often lead to
preliminary procedural disputes between the
parties at the outset of the arbitration, causing
unnecessary delays in the commencement of
the substantive proceedings and adding to the
overall costs of the arbitration. Additionally,
parties frequently neglect to clearly define
or clarify the scope of the administrative
authority granted to the chosen institution in
their arbitration clause, leading to potential
disagreements later in the process over
whether the institution has the power to
make binding decisions on procedural issues,
such as the appointment of arbitrators in
certain circumstances, or whether such
decisions must be made solely by the parties
themselves or by a court.

Another significant issue discussed by
Quiroz was the critical role of the initial intake
process and the importance of administrative
conferences in facilitating the smooth
commencement of arbitration proceedings.
Arbitration institutions often conduct
preliminary administrative conferences

with the parties (and their legal counsel) at




the very beginning of a case to address and
resolve any initial procedural ambiguities or
issues, to formally confirm the agreed-upon
number of arbitrators who will constitute
the tribunal, and to establish a realistic and
mutually understood timeline for the various
stages of the arbitration process. However, if
the underlying arbitration clause is unclear
or silent on fundamental elements such as
the number of arbitrators, the procedure
for their appointment, or the intended
seat of arbitration, the administrator’s
ability to effectively enforce a structured
and efficient procedural framework for
the arbitration is significantly hindered. In
such situations, the administrator may be
forced to engage in lengthy and potentially
contentious discussions with the parties to
clarify these ambiguities, further delaying the
substantive resolution of the dispute. Quiroz
also emphasized the delicate balance that
arbitration administrators must constantly
strike between respecting the principle
of party autonomy, which allows parties
significant freedom to tailor the arbitral
process to their specific needs and ensuring
that the parties nevertheless adhere to
fundamental procedural principles that are
essential for maintaining the overall fairness,
integrity, and ultimate enforceability of the

resulting arbitral award.

V. Carve-outs: HENRY SCHEIN,
Inc. v. ARCHER AND WHITE
SaLEs, INcC

Timothy Tyler provided an insightful
and detailed analysis of the strategic use and
potential pitfalls of carve-outs in arbitration

clauses, using the high-profile case of Henry

Schein, Inc. v. Archer and White Sales, Inc.
as a compelling and illustrative example.
The underlying dispute in the Henry Schein
case centered on the interpretation of an
arbitration clause that contained a specific
carve-out, explicitly excluding certain types
of claims—namely those seeking injunctive
relief, from the scope of the agreement to
arbitrate.’* This seemingly straightforward
carve-out ultimately led to protracted and
complex litigation over the fundamental
issue of whether the court or the arbitrator
had the authority to determine whether
the dispute fell within the scope of the
carve-out and was therefore subject to
litigation or was instead subject to mandatory
arbitration."® The case notably reached the
Supreme Court of the United States on two
separate occasions, vividly demonstrating the
procedural confusion and significant legal
complexities that can arise from imprecisely
drafted carve-out provisions in arbitration

clauses. '

Carve-outs, in their essence, are specific
provisions within an arbitration clause that
expressly allow parties to litigate certain
defined types of issues or claims in a court of
law, rather than being compelled to submit
those particular issues to arbitration. While
the intention behind including carve-outs in
an arbitration agreement is often to preserve
access to judicial remedies for specific types
of disputes that might be deemed more
appropriately handled by courts, these
provisions frequently introduce significant
uncertainty and can become a fertile ground
for procedural disputes. This uncertainty
arises because courts are often called upon to
interpret the scope and applicability of the
carve-out provision to the specific facts of the

dispute, determining whether a particular

issue falls within the clearly defined exclusion
from arbitration or whether it remains subject
to the general agreement to arbitrate. Tyler
emphasized that if parties choose to include
carve-out provisions in their arbitration
clauses, it is absolutely crucial that these
provisions are drafted with extreme precision
and unambiguous language, ensuring that
the exact scope of the exclusions is clearly
and definitively defined, leaving no room for
interpretation or disagreement. If a carve-out
is intended to apply only to very specific
types of claims, the arbitration clause should
explicitly specify which particular issues
or categories of disputes remain arbitrable
and, critically, should also clearly delineate
who—the court or the arbitral tribunal—will
have the authority to decide whether a given
dispute falls within the scope of the carve-out

provision.

Carve-outs, in their essence, are
specific provisions within an
arbitration clause that expressly
allow parties to litigate certain
defined types of issues or claims
in a court of law, rather than
being compelled to submit those
particular issues to arbitration.

One of the major and perhaps most
significant takeaways from the Henry Schein
case was the Supreme Court’s reaffirmation of
the principle that if an arbitration agreement
clearly and unmistakably delegates the
authority to decide questions of arbitrability
(e.g., whether a particular dispute is subject
to arbitration) to the arbitrator, then a
court must respect that delegation, even if
the court believes that the claim is wholly

groundless.”” This principle of “delegation”




has significant implications for how carve-
outs are drafted. Tyler stressed that if
parties intend for the arbitrator, rather than
the court, to decide whether a claim falls
within a carve-out provision, the arbitration
agreement must explicitly and unequivocally
state this intention. In the absence of such
a clear delegation clause, courts are more
likely to intervene and decide the issue of
arbitrability themselves, potentially leading
to the very delays and costs that arbitration
is intended to avoid. Tyler further cautioned
against the temptation to draft overly
complex or convoluted carve-out provisions
and suggested that parties should, where
possible, rely on the well-established and
often comprehensive rules of reputable
international arbitration institutions, which
frequently contain provisions for seeking
emergency relief or other specific remedies
that might otherwise be the subject of a
carve-out. By relying on these institutional
rules, parties can often achieve their desired
outcomes without introducing the added
layer of complexity and potential for litigation
that poorly drafted carve-out provisions can

create.

VI. CONSOLIDATION AND
MurLri-PARTY ARBITRATION

The concept of consolidation in
arbitration, which involves the joining of
related but separate arbitration proceedings
into a single proceeding, presents a unique
set of challenges, particularly in complex
international commercial transactions
where multiple parties and interconnected

contracts are frequently involved.'¢

Timothy
Tyler discussed the inherent difficulties of

consolidating related disputes and how major
international arbitration institutions have
sought to address these complex procedural
issues in their rules. He highlighted the
landmark Durco case as a significant
illustration of the potential pitfalls that can
arise in multi-party arbitration, particularly
concerning the fundamental principle of
equality in the appointment of arbitrators."”
In the Dutco case, a French court famously
invalidated an ICC arbitral award because
it found that the procedural mechanism
for appointing the arbitral tribunal in
a multi-party scenario had resulted in a
procedural inequality, where one group of
parties had fewer rights in the appointment
process than another.’® Following the Duzco
decision, major international arbitration
institutions, including the ICC, LCIA, and
AAA, proactively revised their respective
rules to ensure greater fairness and equality
in the appointment of arbitrators in cases
involving multiple parties, typically by
requiring that all parties on each side of the
dispute jointly appoint their arbitrator or by
granting the institution the authority to make
the necessary appointments when the parties

themselves are unable to reach a consensus."

Multi-party arbitration inherently raises
a number of complex procedural concerns,
including issues related to the joinder of
additional parties to an existing arbitration,
the intervention of third parties who
may have a direct interest in the outcome
of the arbitration, and, perhaps most
fundamentally, the requirement of consent
to arbitration from all parties involved in
the consolidated proceeding. If the original
arbitration clause in the underlying contracts
does not explicitly address the possibility of

consolidation or the procedures for handling

multi-party disputes, parties may vigorously
challenge any efforts to combine related
arbitration proceedings, arguing that they
never consented to such a consolidated
process. Tyler strongly emphasized that
parties entering into agreements that could
potentially give rise to multi-party disputes
should proactively consider including
clear and comprehensive consolidation
mechanisms within their arbitration clauses to
prevent the fragmentation of related disputes
into multiple, potentially inconsistent,
and certainly less efficient individual
arbitration proceedings. Major international
arbitration institutions such as the ICC
and the International Centre for Dispute
Resolution (ICDR)—the international
division of the AAA—provide specific rules
and guidelines for the consolidation of
arbitrations, but it is crucial for the parties to
ensure that the language of their arbitration
agreement is carefully drafted to align with
these institutional rules to avoid potential
jurisdictional challenges or disputes over the

propriety of consolidation.

VII. GOVvERNING LAaw

CLAUSES

R. Doak Bishop discussed the critical
importance of clearly and precisely drafting
governing law clauses within arbitration
agreements. These seemingly straightforward
clauses play a fundamental role in determining
the substantive legal framework that will be
applicable to the merits of the dispute being
arbitrated and can also significantly influence
the procedural aspects of the arbitration,
as well as the interpretation and validity of

the arbitration clause itself. One common




and often problematic issue that arises in
international contracts is when parties fail
to clearly and explicitly distinguish between
the law that will govern the substance of
the underlying contract and the law that
will govern the arbitration clause itself,
including issues such as the capacity to
arbitrate and the scope of the arbitration
agreement.”” If an arbitration clause is silent
on the issue of governing law, or if it contains
ambiguous language, national courts in
different jurisdictions may impose conflicting
interpretations as to which legal system
should apply to the various aspects of the
arbitration, potentially leading to significant
uncertainty and disputes over the applicable

legal framework.?!

Bishop outlined that a governing law
clause in an international contract can
potentially have four distinct meanings,
each of which can significantly affect the
arbitration process and its outcome. Firstly,
the clause can refer to the substantive
law that will govern the interpretation
and enforcement of the main contractual
obligations between the parties. Secondly,
it can refer to the conflicts of law rules of
a particular jurisdiction, which would then
determine which substantive law should
be applied to the dispute. Thirdly, the
governing law clause might be interpreted
as referring to the procedural law of the seat
of arbitration, which will govern the conduct
of the arbitral proceedings, including matters
such as the admissibility of evidence and the
powers of the arbitral tribunal. Finally, and
perhaps most importantly in the context of
arbitration, the governing law clause could be
interpreted as determining the law that will
govern the validity, interpretation, and scope

of the arbitration clause itself, including

questions of whether the parties had the
legal capacity to enter into the arbitration
agreement and whether the specific dispute
falls within the scope of the matters agreed

to be arbitrated.

Given these multiple potential
interpretations, Bishop emphasized that
it is absolutely crucial for legal drafters to
be precise and explicit in their governing
law clauses, clearly specifying which law is
intended to apply to each distinct aspect
of the agreement, including whether the
chosen law applies solely to the substantive
terms of the contract or also extends to the
procedural aspects of the arbitration and
the validity of the arbitration clause itself.?
Arbitration clauses should ideally contain
separate provisions clearly stating the law
governing the substance of the contract and
the law governing the arbitration agreement
itself to avoid any ambiguity and potential
for conflicting interpretations by courts or

the arbitral tribunal.??

VIII. INVESTMENT TREATY
ProTECTION AND POLITICAL
Risk MrITIGATION

Investment arbitration, particularly
that conducted under the framework of
Bilateral Investment Treaties (BITs) and other
international investment agreements, plays a
critical role in providing essential safeguards
for foreign investors who are exposed to a
unique set of political and regulatory risks
when investing in host states. Yanett
Quiroz discussed the fundamental role of
BITs in protecting foreign investors from
unfair or discriminatory treatment by host

governments.”” These treaties typically

establish a range of substantive protections
for covered investments, including guarantees
of fair and equitable treatment (FET),
robust protection against expropriation or
nationalization without prompt, adequate,
and effective compensation, and undertakings
to provide non-discriminatory treatment
compared to domestic investors or investors
from other countries.”® These treaty-based
protections offer a significant layer of security
and predictability for foreign investors,
encouraging them to make long-term
investments in foreign jurisdictions, which
can be vital for the economic development

of the host states.”

Finally, and perhaps most
importantly in the context of
arbitration, the governing law
clause could be interpreted
as determining the law that
will govern the validity,
interpretation, and scope
of the arbitration clause
itself, including questions of
whether the parties had the
legal capacity to enter into
the arbitration agreement and
whether the specific dispute
falls within the scope of the

matters agreed to be arbitrated.

The panel examined relevant case
studies, such as CME Czech Republic B.V. v.
The Czech Republic, where foreign investors
successfully relied on the protections afforded
by a BIT to challenge actions taken by the
host state that were alleged to have unfairly
harmed their investments.?® These types
of cases demonstrate how international

investment treaties serve as powerful legal




tools for mitigating the inherent political
and regulatory risks associated with foreign
direct investment, providing investors with
a mechanism to seek redress for breaches of
the treaty obligations by the host state before

a neutral international arbitral tribunal.?®

However, the evolving landscape of
international investment arbitration has
witnessed increased scrutiny of investor
claims by host states, with some governments
expressing concerns about the potential
impact of these treaties on their regulatory
sovereignty and their ability to pursue
legitimate public policy objectives. This has
led to a growing trend among some states to
seek to renegotiate existing investment treaties
or to adopt new model investment treaties
with provisions that aim to provide greater
flexibility for host states and potentially
limit the scope of investor protections. This
discussion highlighted the delicate balance
that must be struck between providing
adequate legal safeguards for foreign investors
to encourage investment and preserving
the legitimate regulatory autonomy of
host states to act in the public interest. It
was emphasized that while BITs and other
investment treaties provide valuable legal
protections for foreign investments, investors
must still carefully structure their investments
and their contractual arrangements to
strategically maximize the potential for
accessing these treaty-based protections in

the event of a dispute with the host state.

IX. ConcLusioN

'This panel underscored the fundamental
principle that the effectiveness and ultimate

success of arbitration as a dispute resolution

mechanism are inextricably linked to
the quality and precision of its initial
drafting. Poorly written and ambiguous
arbitration clauses can inadvertently lead
to protracted and expensive litigation over
the very enforceability of the agreement
to arbitrate, cause significant delays in the
resolution of the underlying dispute, and,
in the worst-case scenario, result in the
issuance of arbitral awards that are ultimately
deemed unenforceable by national courts.
The participants highlighted numerous
examples of “pathological” clauses that
create procedural uncertainty and ambiguity,
while also delving into the complexities that
can arise from the inclusion of carve-out
provisions that seek to remove certain types of
disputes from the scope of arbitration and the
challenges associated with the consolidation
of related arbitration proceedings and the
management of multi-party arbitrations.
Furthermore, the discussions emphasized the
critical importance of carefully considering
and clearly articulating the governing law
clauses that will apply to both the substance
of the contract and the arbitration agreement
itself, as well as the significant protections
that international investment treaties provide
to foreign investors facing political and

regulatory risks.
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SPECIALIZED ARBITRAL FORUMS

PANELISTS:

MODERATOR:

[. INTRODUCTION

In an increasingly complex global
financial landscape, international dispute
resolution demands specialized expertise and
strict procedural frameworks. The traditional
avenues of litigation, while fundamental to
the justice system, often lack the specific
knowledge and efficiency required to navigate
the intricacies of international financial and
investment disagreements. This reality has
fueled a significant rise in the utilization of
specialized arbitral forums.! These forums
offer industry-specific rules, experienced
adjudicators, and mechanisms designed to
address the unique needs of various sectors.?

This panel served as a platform
for experts in the field of international
specialized forums. Richard Berry, Ann
Catherine Kettlewell, and Cherie Taylor
discussed their personal experiences and
thoughts for the future. Their presentations
provided invaluable insights into the
structure, function, and effectiveness of
diverse specialized arbitral institutions,
with a particular emphasis on the Financial
Industry Regulatory Authority (FINRA) and
the International Centre for Settlement of
Investment Disputes (ICSID).

'The increasing reliance on arbitration as
a primary dispute resolution mechanism is a
global phenomenon, driven by factors such
as the desire for speed, cost-effectiveness,

confidentiality, and the ability to select

Richard Berry is a well-regarded arbitrator
and mediator with significant experience
in the fields of commercial, construction,
and labor law. He has served as a neutral
in hundreds of disputes across various
industries, bringing a wealth of expertise
in both domestic and international
arbitration. Berry is also known for his
role as a panelist in major arbitration

proceedings, as well as his work as a
trainer and educator in the field of dispute
resolution. His deep understanding of
legal theory, combined with practical
experience, makes him a respected figure
in the ADR community.

Ann Catherine Kettlewell is Senior Legal
Counsel at ICSID with experience in
both private practice and international
organizations. She has worked for top law
firms and holds degrees from UC Berkeley,
the University of Barcelona, and ITAM,
practicing law in Mexico, California, and

arbitrators with specific industry expertise.?
This trend has sparked the development of
numerous specialized forums.* Each forum is
designed to meet the distinct needs of various
industries.”> Maritime, construction, and
intellectual property are three examples that
have become increasingly popular.
However, finance and investment
forums have quickly become two of the
most established arbitral forums.® FINRA,
for example, operates as a self-regulatory
organization (SRO) for the securities industry,
providing a structured and mandatory dispute
resolution mechanism for a wide range of
conflicts involving investors, broker-dealers,
and financial firms.” Its unique position
as both a regulator and a dispute resolver

present both advantages and disadvantages.

RICHARD BERRY, ANN CATHERINE KETTLEWELL
CHERIE TAYLOR

ICSID, on the other hand, stands as a
cornerstone of international investment law.®
ICSID operates as a World Bank-affiliated
institution specifically dedicated to resolving
investment disputes between sovereign
states and foreign investors.” Its jurisdiction,
rooted in a network of international treaties
and agreements, underscores the critical
role of arbitration in fostering a stable and
predictable environment for cross-border

investment.

This article touches the key themes
and profound insights that emerged from
the panel, offering an analysis of the
distinct characteristics of FINRA and
ICSID arbitration. We will explore their
respective jurisdictional scopes, examine
their procedural frameworks, and assess their
enforcement mechanisms. Furthermore, this
article will examine the broader implications
of specialized arbitration within these critical
sectors, including vital considerations of
access to justice for individual investors,
the levels of transparency afforded by
these processes, and the overall efficiency
in resolving often high-stakes disputes.
By comparing and contrasting these two
prominent specialized arbitral forums,
this analysis aims to provide a deeper
understanding of the evolving landscape of
dispute resolution in international finance

and investment law.




II. FINRA ARBITRATION:
STRUCTURE, JURISDICTION, AND
PROCEDURAL FRAMEWORK

Richard Berry’s overview of FINRA’s
arbitration system underscored its role as
the primary, and often exclusive, dispute
resolution avenue for securities-related
conflicts within the United States. As a self-
regulatory organization operating under the
watchful eye of the Securities and Exchange
Commission (SEC), FINRA holds a unique
position within the financial industry.'
Beyond its regulatory responsibilities in
overseeing broker-dealers and registered
representatives, FINRA also administers a
robust system of arbitration and mediation
services designed to resolve disputes efliciently
and fairly between various stakeholders (e.g.,
investors, broker-dealers, and financial
firms)." This dual role as both regulator and
adjudicator shapes the nature and perception
of FINRA arbitration.

One of the defining and often debated
features of FINRA arbitration is its
mandatory nature for broker-dealers and
their associated persons.!? The majority
of brokerage agreements executed in the
United States contain pre-dispute arbitration
clauses, compelling customers to resolve any
disputes with their brokers or brokerage firms
through FINRA’s dispute resolution forum,
rather than pursuing traditional litigation
in the court system. This widespread use
of mandatory arbitration clauses ensures
a uniform and predictable mechanism
for resolving securities disputes across
the industry. This procedural framework

inherently leads to greater efficiency and

reduced costs. However, this practice has
also drawn significant criticism from investor
advocates who argue that it limits investors’
fundamental right to access the courts and
potentially deprives them of the protections
afforded by the judicial process, including
the right to a jury trial.

The legal basis for the enforceability
of these clauses lies primarily in the Federal
Arbitration Act (FAA), which has been
interpreted broadly by the Supreme Court
to favor the enforcement of arbitration
agreements.'” Landmark cases such as
Shearson/American Express Inc. v. McMahon
and AT&T Mobility LLC v. Concepcion have
significantly bolstered the enforceability of
mandatory arbitration clauses in various

contexts, including securities disputes.'

The traditional avenues of
litigation, while fundamental
to the justice system, often
lack the specific knowledge
and efficiency required to
navigate the intricacies of
international financial and
investment dimgreements.

Berry explained the overall process of
FINRA arbitration. This type of arbitration
is designed to be a more cost-effective
and expedient alternative to traditional
litigation.” The process commences with
the aggrieved party, typically the investor,
filing a Statement of Claim outlining
the nature of the dispute and the relief
sought.'® The respondent, usually the
broker-dealer or registered representative,
then has an opportunity to file a response
to the claim, setting forth their defenses and

any counterclaims.” Following the initial

pleadings, the parties engage in a process of
arbitrator selection.'® The composition of
the arbitration panel varies depending on the
nature and size of the dispute." For customer
disputes, panels typically include a majority
of public arbitrators and a smaller number

of non-public arbitrators.?

Public arbitrators are individuals
with no significant ties to the securities
industry, whereas non-public arbitrators
are individuals with industry affiliations.?!
This mix is intended to balance industry
expertise with investor protection concerns.*
Intra-industry disputes, such as those arising
between brokerage firms or registered
representatives, may have a different panel
composition, often including a greater
number of arbitrators with direct experience
in the securities industry. FINRA maintains
a roster of qualified arbitrators who undergo
specific training and are subject to ongoing

evaluation.?

A key advantage often cited in favor
of FINRA arbitration is the regulatory
oversight it maintains over the entire dispute
resolution process. Unlike private arbitration
forums such as JAMS or the American
Arbitration Association (AAA), FINRA’s
procedural rules, arbitrator qualifications,
and ethical standards are subject to the
approval and ongoing scrutiny of the SEC.
This regulatory structure is intended to
ensure that the arbitration process remains
aligned with fundamental principles of
investor protection and adheres to industry
best practices.” The SEC’s oversight provides
an additional layer of accountability and
helps to address concerns about potential
biases that might arise in a purely industry-

sponsored dispute resolution mechanism.*

Another crucial aspect of FINRA




arbitration, as highlighted by Berry, is its
commitment to fostering diversity and
transparency within the system. FINRA has
undertaken significant efforts to actively
recruit arbitrators from diverse professional,
ethnic, and gender backgrounds, aiming
to create panels that better reflect the
demographics of investors and the broader
society.” Furthermore, FINRA provides
detailed public disclosures on various
aspects of its arbitration program, including
comprehensive statistics on arbitrator
demographics, case filings, processing times,
and award outcomes.?® This commitment
to transparency is intended to enhance the
legitimacy and fairness of the arbitration
process, directly addressing long-standing
concerns about potential biases or a lack of
accountability in industry-sponsored dispute
resolution mechanisms. These disclosures
allow researchers, policymakers, and the
public to scrutinize the performance and

outcomes of the FINRA arbitration system.

III. KEy CHALLENGES AND
CONTROVERSIES IN FINRA
ARBITRATION

Despite the numerous benefits offered
by FINRA arbitration, the system is not
immune to criticism and faces several key
challenges and ongoing controversies. One of
the most persistent criticisms revolves around
the argument that mandatory arbitration
clauses effectively deprive investors of
their fundamental right to a jury trial, a
cornerstone of the American justice system
guaranteed by the Seventh Amendment to

the U.S. Constitution.?

Critics argue that by requiring investors
to resolve disputes through arbitration
as a condition of opening a brokerage
account, these clauses represent a forced
waiver of a significant constitutional right.
Furthermore, unlike traditional litigation,
where class action mechanisms provide a
powerful tool for investors to collectively
challenge industry-wide misconduct and
seek redress for widespread harm, FINRA
arbitration generally requires individual
adjudication of claims. This limitation can
be disadvantageous for investors who have
suffered relatively small individual losses,
as the costs and complexities of pursuing
individual arbitration may outweigh the
potential recovery. The absence of a class
action mechanism in FINRA arbitration
raises concerns about the ability of investors
to effectively hold large financial institutions

accountable for systemic wrongdoing.

Another significant challenge within
the FINRA arbitration system is the issue of
arbitrator compensation. FINRA arbitrators
are generally compensated at lower hourly
rates compared to arbitrators serving in
private forums such as JAMS or the American
Arbitration Association. While this lower
compensation structure helps to keep the
overall costs of arbitration more manageable
for investors, particularly those with smaller
claims, it also raises legitimate concerns
about the ability of FINRA to attract
and retain a pool of highly qualified and
experienced arbitrators. The relatively lower
compensation may deter some seasoned legal
professionals and experts from serving as
FINRA arbitrators, potentially impacting the
quality and expertise of the decision-makers

in these important disputes.

The process of enforcing arbitration
awards also presents practical challenges
for claimants. While FINRA possesses the
regulatory authority to suspend or even expel
broker-dealers and registered representatives
who fail to pay arbitration awards, claimants
sometimes encounter significant difficulties
in collecting the awarded damages. This is
commonly the case in situations where the
brokerage firm has become bankrupt or
is otherwise defunct. This issue has led to
ongoing discussions and calls for the creation

of a national investor recovery fund.

The increasing reliance on
arbitration as a primary dispute
resolution mechanism is a global
phenomenon, driven by factors
such as the desire for speed, cost-
effectiveness, confidentiality, and
the ability to select arbitrators
with specific industry expertise.

Proponents of such a fund argue that
it would provide a crucial safety net for
investors who have successfully pursued
arbitration claims but are unable to recover
their losses due to the financial instability
or insolvency of the responsible brokerage
firm. However, opponents raise concerns
about the potential costs and complexities
of establishing and administering such a
fund, as well as the potential for moral
hazard. Some states have established their
own limited investor recovery funds, but a
comprehensive national solution remains a
subject of debate.

Furthermore, concerns persist regarding
the potential for inherent bias within the

FINRA arbitration system, given its close ties

to the securities industry. While FINRA has




implemented measures to ensure arbitrator
neutrality, the fact that the organization is
funded and governed by the very industry
it regulates raises questions about the
impartiality of the dispute resolution process.
Empirical studies have yielded mixed results
on the issue of bias, with some research
suggesting that investors may be less likely
to prevail in FINRA arbitration compared
to litigation. Other studies have found no
significant evidence of systemic bias. This
ongoing debate underscores the importance
of continued scrutiny and efforts to enhance
the transparency and perceived fairness of the

FINRA arbitration system.

IV. ICSID ARBITRATION:
JurisDICTION, FRAMEWORK,
AND RECENT DEVELOPMENTS

Ann Catherine Kettlewell provided a
comprehensive analysis of ICSID arbitration,
explaining its unique jurisdictional
requirements, well-established procedural
framework, and significant recent reforms.
The International Centre for Settlement of
Investment Disputes (ICSID) was established
in 1966 under the auspices of the World
Bank Group with the primary objective
of facilitating the resolution of investment
disputes between foreign investors and
sovereign states.” Its very existence reflects
the recognition that such disputes require
a neutral and specialized forum—free from
the potential biases and complexities of
domestic legal systems. ICSID’s jurisdiction
is fundamentally based on the consent of the
parties.’ It can be manifested through various
legal instruments, including the ICSID

Convention itself, bilateral investment

treaties (BITs), and multilateral agreements
such as the United States-Mexico-Canada
Agreement (USMCA) (formerly the North
American Free Trade Agreement (NAFTA))
and the Energy Charter Treaty.

Investment treaties, including
bilateral and multilateral
agreements, protect
investors from government
actions like expropriation
without compensation,
discriminﬂtory treatment,
and arbitrary regulations.

A key and often highly praised advantage
of ICSID arbitration is its ability to provide
a truly neutral and international forum for
the resolution of investment disputes, entirely
insulated from the potential influence or
interference of domestic courts in either
the investor’s home state or the host state
where the investment was made. Kettlewell
emphasized that ICSID awards possess
a unique characteristic: they are directly
enforceable in all member states of the ICSID
Convention without the need for further
recognition or enforcement proceedings in
domestic courts. This feature, enshrined
in the ICSID Convention, significantly
distinguishes it from other international
arbitration mechanisms governed by the New
York Convention, which typically require a
process of recognition and enforcement in
national courts.>* This direct enforceability
provides a high degree of certainty and
predictability for investors seeking to resolve
disputes with host states.

One defining feature of ICSID
arbitration is its “self-contained” procedural

rules. ICSID cases follow their own

arbitration and conciliation rules, which are
periodically updated to reflect best practices
in international arbitration. The most recent
reforms, implemented in 2022, introduced
measures to improve efficiency, transparency,

and accessibility in investment arbitration.

These reforms addressed long-standing
concerns about case duration, which
historically averaged four to five years
from initiation to final award. The revised
rules impose stricter deadlines for key
stages, including tribunal appointments,
procedural orders, and final decisions. These
changes aim to streamline proceedings and
shorten arbitration timelines. The 2022
reforms also provide detailed guidelines on
third-party funding disclosures, addressing
potential conflicts of interest and ensuring
transparency in claim financing. New
provisions on security for costs allow
tribunals to require parties to cover the
opposing side’s legal expenses in specific
cases. Additionally, enhanced transparency
measures, including increased public access
to arbitration decisions, seek to strengthen
legitimacy and accountability. Together,
these reforms modernize ICSID arbitration,
making it more effective for both investors

and host states.

V. INVESTMENT ARBITRATION
AND PorrticaL Risk MITIGATION

Cherie Taylor explored investment
arbitration’s role in reducing political risk
for foreign investors in uncertain markets.
Investment treaties, including bilateral and
multilateral agreements, protect investors
from government actions like expropriation

without compensation, discriminatory




treatment, and arbitrary regulations. These
legal protections boost investor confidence
and promote cross-border capital flows,
especially in emerging markets where
foreign investment fuels economic growth.
The availability of neutral international
arbitration helps balance power between
sovereign states and investors, ensuring a fair

resolution process.

However, Taylor noted increasing global
skepticism toward investment arbitration.
Some governments have renegotiated or
even terminated investment treaties, arguing
that investor-state dispute settlement (ISDS)
favors foreign investors over state sovereignty
and regulatory authority. The European
Union has advocated replacing ISDS with
a permanent multilateral investment court,
staffed with standing adjudicators to hear
investment disputes. This reflects broader
concerns about imbalances and conflicts of

interest in ad hoc arbitration.

Despite these challenges, Taylor
emphasized that investment arbitration
remains essential for protecting foreign
investments and maintaining international
economic stability. The ability to resolve
disputes in neutral, binding forums like
ICSID provides a safeguard against political
instability and regulatory shifts that could
harm investors. While reforms continue,
investment arbitration remains a cornerstone
of legal security and predictability in the

global economy.

VI. CoNncrLusION

This panel underscored the importance
of specialized arbitral forums in resolving

financial and investment disputes. FINRA

and ICSID, though operating in different legal
arenas—domestic securities and international
investment—share common goals: efficiency,
fairness, and enforceability. Understanding
their jurisdiction, procedures, and challenges
is essential for investors, financial institutions,
lawyers, and policymakers.

As financial and investment landscapes
evolve, ongoing reforms in these arbitration
forums will shape dispute resolution.
Ensuring accessibility, transparency, and a
balance between investor rights and regulatory
authority will be crucial to maintaining
confidence in these systems. Further research
into reform impacts, mandatory arbitration
debates, and alternative dispute resolution
models will be key to ensuring the long-term

effectiveness of these mechanisms.
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[. INTRODUCTION

The Singapore Convention on
Mediation, officially the United Nations
Convention on International Settlement
Agreements Resulting from Mediation (the
Convention), marks a watershed moment
in the evolution of international dispute
resolution, representing arguably the most
significant advancement in this field in the last
decade.! Prior to its adoption, the landscape
of international mediation was characterized
by a notable absence: a universally recognized
and readily enforceable mechanism for
international settlement agreements reached
through mediation.? This critical gap stood
in stark contrast to the well-established
and widely accepted enforcement regime
provided by the New York Convention on
the Recognition and Enforcement of Foreign
Arbitral Awards, which has been instrumental
in the proliferation and effectiveness of
international arbitration.? The lack of a
standardized international framework for
the enforcement of mediated settlement
agreements often rendered mediation a
less predictable and, consequently, a less
appealing option for parties engaged in cross-
border commercial disputes when compared
to the perceived certainty and enforceability

associated with arbitration.*

Peter Phillips is an experienced arbitrator,
mediator, and Director of the ADR Skills
Program at New York Law School. He
has mediated and arbitrated hundreds
of disputes globally, authored multiple
books and films on ADR, and served
as Senior Vice President at the CPR
Institute. He is licensed in New York,
New Jersey, California, and the U.S.
Supreme Court.

Zachary Calo is a Professor of Law and
senior counsel with extensive teaching
experience across the U.S., Qatar,
and Australia, specializing in dispute
resolution and sports law. A member of

multiple international arbitration panels,
he holds advanced degrees in law, history,
and religious ethics from institutions like

UVA, Penn, and Johns Hopkins.

Hal Abramson is a professor and a
leading expert in ADR and international
arbitration. He has taught law at several
institutions, including Touro College,
where he is a professor of law and the
director of the Mediation Program.
Abramson has authored numerous books
and articles on ADR, mediation, and
arbitration, and has served as a mediator
and arbitrator in various high-profile
cases. He is also a recognized speaker and
trainer in dispute resolution techniques.

The absence of a robust and uniform
enforcement mechanism for international
mediated settlements frequently deterred
parties from prioritizing mediation as their
primary dispute resolution method, often
leading them to default to arbitration or even
traditional litigation, despite the potential

benefits of mediation such as preserving

business relationships and achieving mutually
agreeable solutions.” Mediated settlement
agreements, in the pre-Singapore Convention
era, largely relied on the vagaries and
inconsistencies of domestic contract law for
their enforcement. This meant that a party
secking to enforce a mediated settlement
reached in one country might face significant
hurdles, including the need to initiate
potentially lengthy and costly litigation in
the domestic courts of the country where the
other party was located or where the assets
were situated. This inherent inefficiency and
the jurisdictional uncertainties associated
with enforcing mediated settlements across
borders acted as a significant disincentive
for many parties considering mediation as
a viable alternative to the more established

methods of dispute resolution.

Recognizing the transformative
potential of the Singapore Convention,
this panel dedicated and focused attention
on this landmark international agreement.
The panelists—Peter Phillips, Zachary
Calo, and Hal Abramson—ecach brought
their unique expertise and perspectives to
the discussion, offering invaluable insights
into the Convention’s legal framework, its
profound role in enhancing the stature and
effectiveness of international mediation, and
the multifaceted challenges associated with

its global implementation and adoption. This




discussion highlighted both the significant
opportunities that the Convention presents
for the future of international dispute
resolution and the inherent limitations that
may temper its immediate and universal
impact.

A key debate among the panelists
centered on the fundamental question
of whether the Convention’s provisions
will usher in a significant paradigm shift
in the landscape of international dispute
resolution, elevating mediation to a status
truly comparable to that of arbitration,
or whether it will primarily serve as a
supplementary enforcement tool, albeit a

valuable one, within the existing framework.

practical effectiveness and potential for long-
term success in streamlining international

dispute resolution.

The significance of this topic extends
far beyond theoretical considerations,
as businesses engaged in cross-border
trade, legal practitioners advising clients on
international dispute resolution strategies,
and policymakers responsible for shaping
the legal framework for international
commerce must now navigate a shifting
international legal landscape that increasingly
positions mediation not just as a desirable
alternative, but as a more reliably viable
and internationally enforceable method of

resolving commercial disputes.

The Singapore Convention on
Mediation. .. marks a watershed
moment in the evolution of
international dispute resolution,
representing arguably the most
significant advancement in

this field in the last decade.

This article undertakes a comprehensive
exploration of the historical backdrop that
ultimately led to the drafting and adoption
of the Singapore Convention, examining the
fundamental legal principles that underpin
its key provisions, analyzing the procedural
mechanisms that it establishes for the
recognition and enforcement of mediated
settlements, and assessing its far-reaching
implications for mediation practitioners,
international business entities, and the
broader legal community. Furthermore,
this article will delve into the various
challenges and criticisms that have been
raised surrounding the Convention, aiming

to provide a balanced perspective on its

II. Historicar. CONTEXT AND
THE NEED FOR THE SINGAPORE
CONVENTION

As international trade and commerce
experienced unprecedented growth and
interconnectedness in recent decades,
the pressing necessity for a uniform and
predictable framework for the enforcement
of mediated settlement agreements in cross-
border disputes became increasingly apparent
and acutely felt within the international
legal and business communities. Unlike
international arbitration, which has long
benefited from the widespread acceptance
and robust enforcement mechanisms
provided by the New York Convention of
1958, international mediation suffered from
a significant and often frustrating lack of
consistency and predictability when it came
to the enforcement of settlements reached

through this consensual process.°
g p

Prior to the Singapore Convention,
mediated settlement agreements were,
in most jurisdictions, treated as ordinary
contracts governed by domestic contract
law. This meant that a party seeking to
enforce a settlement agreement reached
through mediation in a foreign country
would often be required to initiate new and
potentially complex litigation proceedings in
the domestic courts of that country, facing
potential hurdles related to jurisdiction,
applicable law, and differing national
legal standards for contract enforcement.
This inherent inefficiency not only added
significant costs and delays to the process but
also introduced considerable jurisdictional
uncertainties, often deterring many parties
involved in international commercial
disputes from choosing mediation as their
primary method of dispute resolution over
the perceived certainty and enforceability of

arbitration.

Phillips traced the origins and
development of the Singapore Convention,
highlighting the pivotal role played by
the United Nations Commission on
International Trade Law (UNCITRAL) in
recognizing and actively addressing these
long-standing enforcement challenges that
had hampered the broader adoption and
effectiveness of international mediation.”
UNCITRAL recognized early on that
without a clear, binding, and internationally
recognized enforcement mechanism,
mediation would likely remain a secondary
and less favored option in the landscape of
international dispute resolution, particularly
when significant cross-border implications
and the need for reliable enforcement
were involved. The drafting process of the

Singapore Convention was a complex and




multi-year undertaking, involving extensive
negotiations and deliberations among
member states with diverse legal traditions and
commercial interests. This collaborative effort
ultimately culminated in the adoption of the
Convention by the United Nations General
Assembly in December 2018, marking a
significant achievement in international legal
cooperation.® Subsequently, the Convention
was officially opened for signature in
August 2019, with Singapore playing a
central and symbolic role by hosting the
signing ceremony.” This event not only
underscored Singapore’s growing reputation
as a prominent global hub for international
dispute resolution but also lent significant
momentum and visibility to the Convention

on the international stage.

Abramson highlighted that the
Singapore Convention aims to enhance
international mediation by providing
businesses and individuals in cross-border
commerce confidence that mediated
settlement agreements will be reliable
enforced globally, avoiding lengthy and
uncertain foreign court proceedings.'
The Convention’s scope of application is
carefully defined to encompass international
commercial disputes, specifically excluding
settlements reached in areas that are often
subject to distinct domestic legal and policy
considerations, such as consumer disputes,
family law matters, and employment
disputes.!! This focused approach aims
to avoid potential conflicts with varying
national laws in these sensitive areas and to
streamline the enforcement process for core
commercial agreements.'?

The Convention’s overarching
framework is designed to be relatively

simple and efficient, aiming to ensure that

valid mediated settlement agreements can
be recognized and enforced across borders
without requiring the parties to essentially
relitigate the merits of their underlying claims
in the enforcing jurisdiction. The Singapore
Convention seeks to bolster the credibility
of international mediation and align its
enforceability with that of international
arbitration under the New York Convention,
fostering a balanced system for resolving

cross-border commercial disputes.

The panelists debated the potential
degree to which the Singapore Convention
will ultimately shift the preferences of parties
involved in international dispute resolution.
Some panelists argued optimistically that
the enhanced enforceability provided by
the Convention may lead to a significant
increase in the use of mediation as the
preferred method for resolving certain
types of commercial disputes, particularly
in situations where the parties place a high
value on preserving their underlying business
relationships and are seeking to achieve
mutually agreeable and creative solutions
that might not be readily available through
the more adversarial processes of arbitration

or litigation.

Others, while acknowledging the
importance of the Convention, contended
that international arbitration is likely
to remain the dominant mechanism for
resolving high-stakes or particularly complex
international commercial disputes due to
its more established procedural structure,
the binding nature of arbitral awards, and
the perceived greater certainty of outcome.
Regardless of these differing perspectives on
the ultimate extent of its impact, there was a
clear consensus among the panelists that the

Singapore Convention represents a necessary

and significant evolution in the landscape of
alternative dispute resolution mechanisms,
effectively bridging a long-standing and
problematic enforcement gap that had
previously hindered the broader adoption

and utilization of international mediation.

III. LEgaL FRAMEWORK AND KEY
PROVISIONS OF THE SINGAPORE
CONVENTION

Calo provided a detailed breakdown
of the Singapore Convention’s core
provisions, emphasizing its key procedural
and substantive requirements for the
recognition and enforcement of international
mediated settlement agreements. At its very
foundation, the Convention endeavors to
establish a clear, efficient, and predictable
process for national courts in signatory
states to recognize and actively enforce
international settlement agreements that have
been successfully reached through mediation.
Unlike arbitral awards, which derive their
binding legal force from the underlying
arbitration agreement between the parties
and the inherent authority vested in the
arbitrators to render a binding decision,
mediated settlements are fundamentally
the product of voluntary negotiations, and
the consensual agreement of the parties
involved in the mediation process. The
Singapore Convention provides a crucial
framework that ensures that once parties have
voluntarily reached a settlement agreement
through mediation in an international
context, they can have a reasonable degree of
confidence that this agreement will be upheld
and effectively enforced across borders,

without being subjected to undue procedural




obstacles or the risk of non-compliance by

the other party.
A. ScoPE OF APPLICATION

The Singapore Convention carefully
defines its scope of application by establishing
several key criteria that a settlement agreement
must meet to fall within its purview.'?
These criteria are designed to ensure that
the Convention applies to the types of
agreements where a uniform international
enforcement mechanism is most needed and
appropriate.

The agreement must be the direct
result of a process of mediation.' The
Convention broadly defines mediation as a
process whereby parties attempt to reach an
amicable settlement of their dispute with the
assistance of a third person or persons (i.e.,
the mediator) lacking the authority to impose
a solution upon the parties to the dispute.”
This definition is intentionally broad to
encompass various forms of mediation
practices across different legal systems and
cultures.

The settlement agreement must be
concluded in writing.'® This requirement
aims to ensure clarity and certainty regarding
the terms of the agreement and to provide a
tangible record for enforcement purposes. The
Convention does not specify any particular
form that the written agreement must take,
allowing for flexibility in practice."”

The settlement agreement must be
international in nature.'® Article 1(1) of the
Convention provides two alternative ways
for a settlement agreement to be considered
international:

(a) At least two parties to the agreement
have their places of business in different

States; or (b) the State in which the parties

to the agreement have their places of business
is different from either (i) the State in which
a substantial part of the obligations under
the settlement agreement is performed, or
(ii) the State with which the subject matter

of the dispute is most closely connected."

These criteria are designed to capture
a wide range of cross-border commercial
disputes where the need for international

enforcement is paramount.

The Convention explicitly limits its
application to settlement agreements that
resolve commercial disputes.?’ Article
1(3) specifically excludes “(a) settlement
agreements (i) that have been approved
by a court or concluded in the course of
proceedings before a court; and (ii) that are
enforceable as a judgment in the State of that
court,” as well as “(b) settlement agreements

that are enforceable as an arbitral award.”?!

Additionally, the Convention carves out
disputes relating to consumer (for personal,
family, or household purposes), family, or
employment law.?> The rationale behind
these exclusions is to avoid potential conflicts
with diverse national laws and policies in
these sensitive areas.”> However, as Calo
noted, some critics argue that the exclusion
of employment disputes, in particular,
weakens the Convention’s overall reach,
especially given the increasing prevalence of
cross-border employment relationships and
related disputes.

B. ENFORCEMENT MECHANISM

The enforcement process established by
the Singapore Convention is intentionally
designed to mirror the streamlined and
highly successful approach of the New
York Convention for the recognition and

enforcement of foreign arbitral awards.* This

parallel structure aims to promote efficiency
and predictability in the enforcement of

international mediated settlements.?’

Under Article 4 of the Singapore
Convention, a party seeking to enforce a
settlement agreement that falls within the
Convention’s scope is generally required to
supply to the competent authority in the
enforcing State only two key items: “(a) the
settlement agreement signed by the parties;”
and “(b) evidence that the settlement
agreement resulted from mediation.”* This
evidence could take various forms, such
as a certificate from the mediator or other
documentation indicating that the agreement

was reached through a mediation process.””

Article 4(1) of the Convention places
a clear obligation on the national courts
of signatory states to enforce a settlement
agreement in accordance with their rules
of procedure and under the conditions laid
down in the Convention.” This mandatory
language underscores the Convention’s
objective of creating a robust and reliable
enforcement regime for international
mediated settlements, similar to the binding
obligation to enforce arbitral awards under
the New York Convention.

Similar to the New York Convention’s
approach to arbitral awards, the Singapore
Convention generally aims to prevent the
re-litigation of the underlying dispute
in the enforcing court. The focus of the
enforcement proceedings is primarily on
verifying the existence and validity of the
mediated settlement agreement and ensuring
that none of the grounds for refusal of
enforcement, as outlined in the Convention,
are applicable.?” This principle of limited
judicial intervention is crucial for promoting

the efficiency and finality of both arbitration




and mediation as effective dispute resolution

mechanisms in the international context.

C. GROUNDS FOR REFUSAL OF
ENFORCEMENT

While the Singapore Convention
establishes a general obligation to enforce
international mediated settlement
agreements, it also sets out a limited and
specific list of grounds upon which a national
court in a signatory state may refuse to grant
enforcement. These grounds are carefully
calibrated to strike a balance between
ensuring the enforceability of valid and fairly
negotiated settlements and safeguarding
fundamental principles of national law and
public policy, as well as protecting parties
from potential abuses that might occur

during the mediation process.

First, enforcement may be refused if the
party against whom enforcement is sought
proves to the competent authority that a
party to the settlement agreement lacked
the capacity to enter into that agreement.”
Additionally, enforcement may be refused
if the party against whom enforcement is
sought proves to the competent authority
that the settlement agreement was based
on a serious breach by the mediator of
standards applicable to the mediator
or a serious failure by the mediator to
perform the mediator’s obligations.?" This
ground aims to ensure the integrity of the
mediation process and to protect parties
from settlements that might have been
procured through unethical or improper
conduct by the mediator.** Enforcement may
also be refused if the party against whom
enforcement is sought proves that a party
to the settlement agreement was subjected
to duress or fraudulent misrepresentation or

that the settlement agreement was induced

by corruption.*® These grounds are consistent
with fundamental principles of contract law
aimed at preventing the enforcement of
agreements that were not entered into freely
and voluntarily or were tainted by illegal or
unethical practices.

Enforcement may be refused if the
competent authority in the enforcing State
finds that the enforcement of the settlement
agreement would be contrary to the public
policy of that State.* This is a standard
ground for refusing the enforcement of
foreign judgments and arbitral awards in
many legal systems, providing a safeguard
for fundamental national legal principles
and societal values.”> However, the scope of
public policy can vary significantly across
different jurisdictions, and its interpretation

can be subjective.

[W]idespread and near-
universal adoption of the
Singapore Convention is
absolutely critical for it to fully
realize its intended purpose
of significantly enhancing the
credibility and effectiveness
of international mediation.

Enforcement may be refused if the
competent authority in the enforcing State
finds that the subject matter of the dispute
is not capable of settlement by mediation
under the law of that State.?® This provision
recognizes that certain types of disputes
might be considered non-arbitrable or non-
mediable under the domestic laws of some
countries due to public policy considerations

or specific legal frameworks.

Enforcement may also be refused if

the settlement agreement has already been

acted upon and the obligations have been
performed, or if the terms of the settlement
agreement are not clear or comprehensible
or do not contain practical means of being
enforced.” These grounds aim to prevent the
enforcement of agreements that are no longer
relevant or are too vague to be effectively

implemented.

The panelists deliberated whether these
grounds for refusal strike the appropriate
balance between ensuring the international
enforceability of mediated settlement
agreements and protecting parties from
potentially unfair or abusive mediation
processes. Some panelists expressed concerns
that the relatively broad discretion afforded to
national courts in interpreting grounds such
as “public policy” and “serious procedural
irregularities” could potentially lead to
inconsistent interpretations and a lack
of uniformity in the application of the
Convention across different signatory
states. Others, however, maintained that
a degree of judicial oversight is necessary
to prevent the enforcement of settlement
agreements that might have been procured
through fraudulent or coercive means or that
might violate fundamental principles of the

enforcing state’s legal system.

IV. IMPLEMENTATION AND
ADOPTION TRENDS

As of 2024, the Singapore Convention
has garnered significant international
support, with over 55 countries having
signed the Convention, signaling their initial
commitment to its principles. Notably, a
number of these signatory states have already
taken the crucial step of completing their

domestic ratification processes, thereby




formally incorporating the Convention into
their national legal frameworks and making
its provisions directly applicable within
their jurisdictions. These early ratifications
are a positive indicator of the international
. .
community’s willingness to embrace this
new framework for enforcing international

mediated settlements.

By establishing a more
predictable and reliable
mechanism for the enforcement
of these voluntarily reached
agreements, the Convention
directly addresses a critical gap
that had long existed in the
international dispute resolution
landscape, particularly when
compared to the well-established
regime for the enforcement of
international arbitral awards
under the New York Convention.

However, the panelists also highlighted
the fact that some major global economies,
including the European Union as a whole,
have yet to formally adopt the Convention.
The reasons behind this varied level of
participation are complex and multifaceted.
Phillips noted that businesses operating in
jurisdictions that have already ratified the
Convention stand to directly benefit from its
enforcement provisions when they enter into
mediated settlement agreements with parties
from other ratifying states. Conversely,
those businesses that engage in mediation
with parties from countries that have not
yet signed or ratified the Convention
may still face the same pre-Convention
enforcement challenges, potentially limiting

the Convention’s immediate global impact

and creating a patchwork of enforceability

depending on the jurisdictions involved.

The panelists unanimously agreed that
widespread and near-universal adoption
of the Singapore Convention is absolutely
critical for it to fully realize its intended
purpose of significantly enhancing the
credibility and effectiveness of international
mediation. Fragmented participation, where
only a subset of countries have adopted
the Convention, could unfortunately
result in selective enforceability, potentially
undermining overall confidence in the
framework and creating uncertainty for

parties seeking to rely on it.

The panelists discussed the various
strategic considerations that might be
influencing individual states’ decisions
regarding participation in the Singapore
Convention. Some jurisdictions, while
supportive of the underlying goals of
promoting mediation, may remain hesitant
due to legitimate concerns about the
Convention’s potential interaction with
their existing domestic legal frameworks for
contract enforcement and dispute resolution.
They might be undertaking careful analysis
to ensure a smooth and coherent integration
of the Convention into their national legal
systems. Other states might be awaiting
further clarity on how the Convention will
be interpreted and applied by courts in
early adopter countries before committing
to ratification themselves. The potential
for divergent judicial interpretations of
key provisions, particularly the grounds for
refusal of enforcement, could be a significant
factor influencing a state’s decision to join

the Convention.

V. CoNCLUSION

The Singapore Convention on
Mediation undeniably represents a landmark
development in the field of international
dispute resolution, providing a long-awaited
and much-needed international enforcement
framework that has the significant potential
to substantially enhance the credibility,
attractiveness, and overall effectiveness of
mediated settlement agreements in cross-
border commercial disputes. By establishing
a more predictable and reliable mechanism
for the enforcement of these voluntarily
reached agreements, the Convention directly
addresses a critical gap that had long existed
in the international dispute resolution
landscape, particularly when compared to the
well-established regime for the enforcement
of international arbitral awards under the

New York Convention.

While acknowledging that certain
challenges remain in achieving truly universal
adoption of the Convention across all major
trading nations and in ensuring consistent
judicial interpretation of its provisions
by national courts in signatory states, the
overwhelming consensus among legal experts
and practitioners is that the Singapore
Convention has the clear potential to reshape
the way that international commercial
disputes are resolved. By making mediation
a more reliably enforceable option in cross-
border contexts, the Convention could lead
to a greater prioritization of mediation by
parties seeking to resolve their disputes
amicably, efficiently, and with a focus on

preserving valuable business relationships.
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[. INTRODUCTION

International finance and investment
arbitration occupy a prominent and
increasingly pivotal position at the forefront
of global dispute resolution, providing
parties engaged in cross-border transactions
with a structured, neutral, and enforceable
mechanism for settling complex and often
high-stakes disputes. The importance of
arbitration within this context cannot be
overstated; it offers a crucial framework
for stability, a degree of predictability, and
a reliable means to resolve multifaceted
disagreements in a forum that is perceived
as impartial and independent. This panel
brought together leading experts and
practitioners in the field of international
finance and investment arbitration. During
this discussion, the panelists discussed the
challenges and emerging opportunities
currently shaping this important area of law.
Rafael T. Boza, Richard Deutsch, Julianne
Jaquith, and Silvia Marchili each brought
deep experience and expertise to the table,
offering valuable insights into current trends,
complex jurisdictional roles, procedural
changes, and how enforcement mechanisms
are shaping the international arbitration

landscape today.

The discussions during this panel delved

into a range of critical issues, including the

Rafael Boza has over twenty years of
experience in litigation, arbitration, and
transactional law, helping clients both
prevent and resolve business disputes. A
Fellow of the Texas Bar Foundation, he
balances his practice with pro bono work
focused on peace-making and dispute
resolution.

Richard Deutsch is a Partner at Pillsbury’s
Houston office with over thirty years
of experience representing clients in
major international arbitrations and
government investigations. He has
handled cases under nearly every major
arbitration rule globally and advises
clients throughout the dispute lifecycle.

Julianne Jaquith is an associate at Quinn
Emanuel specializing in international
arbitration and cross-border litigation,
with a strong focus on Latin America.
A Fulbright alumna, she has been
recognized by Legal 500 for her advocacy
and leadership in investor-state and
commercial arbitration.

Silvia Marchili is a partner at White &
Case with over twenty years of experience
in international arbitration, specializing
in high-value disputes in the oil & gas,
electricity, and mining sectors. She also
serves as an arbitrator and co-authored
a leading treatise on ICSID annulments

published by Oxford University Press.

increasing complexity and sophistication of
arbitration clauses that are commonly found
in investment treaties, reflecting the evolving
relationship between investors and host
states. The panelists explored the growing
and increasingly active role of state actors in

arbitration proceeding—not only as parties

to disputes but also as regulators seeking to
shape the interpretation and application of

investment treaties.

Furthermore, the panel addressed the
evolving standards of review employed by
arbitral tribunals when assessing the claims
and defenses presented by the parties, and
the ongoing debate about the appropriate
level of deference to be given to state
regulatory actions. They discussed how
effective current enforcement frameworks
are for arbitral awards, especially in light
of ongoing challenges like states claiming
sovereign immunity, the complexities
of investor-state disputes, and national
courts using public policy exceptions to
deny recognition and enforcement. The
conversation also touched upon the ever-
present and critically important concerns
regarding the impartiality and transparency
of arbitral proceedings, a topic that remains
central to ongoing and widespread arbitration
reform efforts worldwide, aimed at ensuring
the legitimacy and integrity of the arbitral
process.

This article aims to synthesize the key
themes and critical insights that emerged
from the panel discussion, providing an in-
depth and nuanced analysis of the current
state of international finance and investment
arbitration. By carefully examining the legal,
procedural, and policy issues raised and

debated by the panelists, this article seeks




to contribute meaningfully to the broader
and ongoing discourse on how arbitration
can continue to serve as a fair, efficient, and
ultimately effective tool for resolving complex
cross-border financial and investment
disputes in an increasingly interconnected

and complex global environment.

II. THE EVOLUTION OF
ARBITRATION CLAUSES IN
INVESTMENT TREATIES

One of the most contentious and
actively debated issues that took center
stage during the panel was the increasing
complexity and sophistication of arbitration
clauses that are now commonly incorporated

into investment treaties.

The ongoing and often heated
debate over the inclusion and
interpretation of these types of
provisions in investment treaties
highlights the persistent and
fundamental tension between
the protection of investor
rights and the preservation
of state sovereignty[.]

The panelists highlighted and analyzed
how investment agreements have undergone
a significant transformation, shifting away
from the broadly worded provisions that
once readily granted investors expansive
access to international arbitration, towards
more nuanced and restrictive clauses that
impose increasingly detailed procedural
and substantive conditions on the ability of
investors to bring arbitration claims against
host states. This noticeable trend toward the

inclusion of more detailed and prescriptive

dispute resolution clauses in investment
treaties reflects the growing concerns and
anxieties expressed by states that broad and
unfettered access to arbitration provisions
may expose them to excessive and potentially
frivolous litigation, ultimately leading to a
chilling effect on legitimate regulatory actions
and undue limitations on the sovereign
policy-making authority of states to act in

the public interest.

A significant and noteworthy
development in the realm of investment
arbitration has been the increasing
introduction and prevalence of exhaustion-
of-local-remedies requirements in the text
of modern investment treaties. Under these
provisions, investors who believe that their
rights under the treaty have been violated
are often required to first pursue their claims
in the domestic courts of the host state for
a specified period of time before they are
permitted to initiate international arbitration
proceedings. Proponents of these exhaustion-
of-local-remedies clauses argue that they are
beneficial because they allow host states to
address and potentially resolve grievances
within their own legal systems, providing
them with an opportunity to rectify any
alleged violations and potentially reducing
the frequency of costly and time-consuming
international arbitration claims. However,
critics of these provisions contend that
they create unnecessary and often onerous
procedural hurdles and obstacles for investors
seeking to protect their investments—
potentially undermining the effectiveness
of the substantive protections afforded by
investment treaties and delaying access to a

neutral international forum.

The panelists also discussed the rise

and increasing use of “fork-in-the-road”

clauses in investment agreements, which
require investors to make an irrevocable
choice between pursuing their claims in the
domestic courts of the host state or initiating
international arbitration at the very outset of
adispute. Once an investor elects one forum
for dispute resolution, they are typically
barred from seeking any further relief in the
alternative forum, even if their initial choice
proves to be unsuccessful. These “fork-in-
the-road” clauses are primarily designed
to prevent parallel proceedings and the
perceived abuse of forum shopping, where
investors might attempt to pursue their
claims in multiple forums simultaneously
to gain a strategic advantage.! However, they
have also raised significant concerns about
due process and fundamental fairness, as
they can potentially result in investors being
denied meaningful access to international
arbitration if their initial choice of forum
proves to be inadequate or ineffective in

providing a fair and just remedy.

The ongoing and often heated debate
over the inclusion and interpretation of
these types of provisions in investment
treaties highlights the persistent and
fundamental tension between the protection
of investor rights and the preservation of
state sovereignty, a recurring and pervasive
theme that permeated much of the panel’s
discussions and underscored the complex
and often competing interests at play in the

field of international investment arbitration.

III. T ExraNDING ROLE OF
STATE ACTORS IN ARBITRATION

As the field of investment arbitration
has continued to evolve and mature, states

have increasingly played a far more active and




prominent role in shaping its development
and trajectory, not only as frequent parties
to investment disputes but also as regulatory
actors seeking to influence the outcomes
of arbitral proceedings and to assert
greater control over the interpretation and
application of investment treaty obligations.
The panelists examined the growing trend of
states actively challenging the jurisdiction of
arbitral tribunals to hear certain investment
disputes, as well as their increasing efforts
to seek the annulment or set aside of
unfavorable arbitral awards that have been
rendered against them. Furthermore, the
discussions explored the various ways states
are seeking to renegotiate or terminate
existing investment treaties that contain
arbitration provisions, reflecting a growing
unease with the perceived imbalance of power

in the investor-state relationship.

One of the most notable and widely
discussed examples of this increasing state
activism has been the growing backlash
and resistance against investor-state dispute
settlement (ISDS) mechanisms in recent
years. Several countries, particularly in
Latin America, have taken concrete steps
to withdraw from multilateral or bilateral
investment treaties or to significantly revise
their arbitration clauses, often with the explicit
goal of limiting or restricting the ability of
foreign investors to bring claims directly
against them before international arbitral
tribunals. Some states have actively pursued
alternative dispute resolution mechanisms,
such as state-to-state arbitration or the
establishment of ombudsman programs,
as potential substitutes for traditional
ISDS proceedings, reflecting a desire to
move away from ad hoc investor-state

arbitration towards more state-controlled

dispute resolution processes. The European
Union’s ambitious push for the creation
of a permanent Multilateral Investment
Court (MIC) system was cited during the
symposium as a prime example of these
efforts by states to replace the current system
of ad hoc arbitration with a more formalized
and institutionalized adjudicatory body for

resolving investment disputes.?

Somejurisdictions. . . allow for the
enforcement of arbitral awards
against certain assets owned by
state entities, particularly those
assets that are considered to be
used for commercial purposes.

The panelists also engaged in a lively
and thought-provoking debate regarding the
increasing impact and prevalence of third-
party funding in investment arbitration,
particularly in cases where states find
themselves facing well-financed claimants
who possess significant legal and financial
resources. The increasing involvement of
third-party funders, who provide financial
backing to investors in exchange for a share
of any potential arbitration award, has raised
a number of complex ethical and procedural
concerns within the field, including questions
about potential conflicts of interest, the
adequacy of disclosure obligations, and
the potential for funders to exert undue
influence over arbitral decision-making.
While some jurisdictions have taken steps to
regulate the practice of third-party funding
in arbitration, others have yet to establish
clear and comprehensive guidelines, leaving
considerable room for uncertainty and

potential abuse in arbitration proceedings.

IV. ENFORCEMENT CHALLENGES
AND SOVEREIGN IMMUNITY

The effective enforcement of arbitral
awards remains one of the most critical
and challenging aspects of international
arbitration, and the panelists engaged in a
detailed discussion on the difficulties and
complexities associated with enforcing awards
that have been rendered against sovereign
states. While the New York Convention
on the Recognition and Enforcement of
Foreign Arbitral Awards provides a generally
robust and widely accepted framework for
the recognition and enforcement of arbitral
awards across different jurisdictions, the
enforcement of awards against states presents
a unique set of challenges due to the doctrines
of sovereign immunity and the application

of public policy considerations®.

The issue of sovereign immunity was
a focal point of this discussion, with the
panelists examining recent and notable cases
where states have successfully resisted the
enforcement of arbitral awards by invoking
defenses based on sovereign immunity. Some
jurisdictions, in their domestic laws and
judicial practices, allow for the enforcement
of arbitral awards against certain assets
owned by state entities, particularly those
assets that are considered to be used for
commercial purposes. However, other
jurisdictions impose far stricter limitations
on the circumstances under which sovereign
immunity can be considered to have been
waived, making it significantly more difficult
for successful claimants to enforce arbitral
awards against states. This inconsistency
in enforcement practices across different

jurisdictions has led to growing concerns




about the overall predictability and reliability
of arbitration as an effective and ultimately
enforceable dispute resolution mechanism,

particularly in cases involving state parties.

Another significant enforcement
challenge discussed was the increasing use
of public policy exceptions by national courts
to refuse the recognition and enforcement
of arbitral awards. While public policy
exceptions are generally intended to safeguard
fundamental legal principles and core societal
values of the enforcing jurisdiction, their
broad and often expansive interpretation in
some jurisdictions has led to inconsistent
and unpredictable outcomes. The panelists
highlighted specific examples of cases where
courts have set aside or refused to enforce
arbitral awards based on vague and ill-
defined notions of public interest, raising
serious concerns about the potential for
undue judicial interference in the arbitral
process and undermining the finality and

enforceability of arbitral awards.

V. PROCEDURAL FAIRNESS AND
TRANSPARENCY IN ARBITRATION

The final and critically important topic
of discussion centered on the pressing need
for greater transparency and enhanced
procedural fairness in arbitration proceedings,
particularly within the context of investor-
state disputes. While arbitration has
traditionally been valued for its confidentiality
and the ability of parties to conduct their
proceedings in a private setting, there has
been a growing and increasingly vocal
movement toward increased transparency,
particularly in the realm of investor-state
arbitration, where disputes often involve

matters of significant public interest and

can have far-reaching implications for the
broader public. The panelists examined
recent reforms and initiatives aimed at
making arbitration proceedings more
accessible and open to public scrutiny,
including efforts by arbitral institutions such
as the International Centre for Settlement of
Investment Disputes (ICSID) and the United
Nations Commission on International Trade
Law (UNCITRAL) to publish arbitral awards
and procedural orders, thereby increasing
transparency and accountability in the

process.*

While arbitration has
traditionally been valued for its
confidentiality and the ability
of parties to conduct their
proceedings in a private setting,
there has been a growing and
increasingly vocal movement
toward increased transparency/.]

One of the most debated and contentious
issues discussed by the panelists was the
crucial role of arbitrator selection in ensuring
fair and impartial proceedings. Serious
concerns were raised about the prevalence
of repeat appointments of arbitrators in
investment cases and the potential for
conflicts of interest to arise, leading to
widespread calls for the implementation
of more rigorous and effective disclosure
requirements for arbitrators. Some arbitral
institutions have responded to these concerns
by implementing stricter rules and guidelines
on arbitrator independence and impartiality,
but significant questions remain about the
practical effectiveness of these measures in
ensuring truly fair and unbiased arbitral

decision-making.

The panelists also discussed various
procedural innovations and reforms aimed
at improving the overall efficiency and
cost-effectiveness of arbitration, such as the
adoption of expedited arbitration rules and
the use of summary dismissal procedures.
While these measures can undoubtedly
help to reduce costs and delays in certain
cases, they must be balanced against the
fundamental need to ensure that all parties
involved in the arbitration receive a full and
fair opportunity to present their case and to
be heard on all relevant issues. The ongoing
debate over finding the appropriate balance
between efficiency and procedural safeguards
is likely to continue as arbitral institutions
and practitioners seek to refine and improve

the procedural frameworks of arbitration.

V. CONCLUSION

'The panel provided a valuable and timely
platform for exploring and analyzing the
evolving nature of arbitration as a dynamic
and critically important dispute resolution
mechanism in the global context. From the
increasing complexity and sophistication
of arbitration clauses in investment treaties
to the growing and more assertive role of
state actors in arbitration proceedings, the
persistent enforcement challenges, and
the ongoing push for greater transparency
and enhanced procedural fairness, the
discussions at the symposium demonstrated
that arbitration continues to face both
significant opportunities and formidable

obstacles in its ongoing development.
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WHEN Di1sPUTE RESOLUTION ISN’T ALTERNATIVE ANYMORE

DENISE PETERSON

This article is a direct reading of Denise
Peterson's transcript at the symposium. It
is not meant to be read as a summary of
her presentation; rather, it is meant to be
read as if the reader was a spectator at the

symposium.

[. INTRODUCTION

Good afternoon, everyone. Thank you
for being here. Some of you who know me
from class recognize this microphone—it
tends to intimidate me a little—so if my
voice seems soft, don't worry, I promise we’ll

get through this together.

Today, we’re going to talk about
something critically important in our
profession: When dispute resolution stops
being “alternative” and becomes an integral

part of how we practice law.

Before we jump into that, a quick pitch:
if you're a student, I'd love for you to join me
this spring. Professor Deborah Berman and
I will be teaching the “Mediation Clinic”
on Tuesday mornings. It’s very hands-on:
you’'ll be mediating real disputes—landlord-
tenant cases, EEOC matters—and even
shadowing my mediations in practice.
Tuesday afternoons, I'll also be teaching
“Negotiation for Litigation Attorneys,”
where you'll work through real cases from
Harris County, not just at trial stage but
from the very beginning—pre-litigation

disputes, discovery issues, and settlement

Denise Peterson is a full-time mediator,
arbitrator, and adjunct professor at South
Texas College of Law, teaching mediation
and negotiation. Licensed in Texas, New

York, and England and Wales, she has a
background in civil litigation and actively
writes on civil rights history, bias, and
in dispute resolution.

diversi

negotiations. It’s practical, challenging, and,
frankly, a lot of fun.

Alright, now that I've shamelessly
plugged our courses—Ilet’s dive into today’s

topic.

II. THE ORIGINS OF PRACTICE-
ReEAaDY GRADUATES

Our school’s commitment to creating
practice-ready graduates isn't new. When
South Texas College of Law opened in
1923, it was revolutionary. Classes were
held at night at the YMCA, serving working
professionals. Houston was exploding with
growth—fueled by shipping, railroads, and
the emerging oil industry—but there wasn’t
a local law school. Without South Texas,
aspiring lawyers had to travel to Austin or
Waco, which wasn’t exactly easy in an era

before highways.

And here’s a fun historical tidbit: if
you walk by the Abraham Watkins building
downtown, you're standing near where tall
ships once docked along Buffalo Bayou—
when Houston’s port was bustling with
international commerce. Imagine schooners

sailing up to downtown!

Our DNA as a school has always been
about meeting real-world needs. And that’s

more important now than ever.

[1I. A SLow-1O-CHANGE SYSTEM

The American legal system is proudly
adversarial, tracing its roots to the Magna
Carta. Our model has strengths, but it also
struggles to adapt. Legal education today
looks remarkably similar to how it did in
1930. The curriculum is nearly identical; the
credit hours haven’t changed much either.
We still try to cram an enormous body of
knowledge into three years, balancing the
basics with bar prep and whatever specialized
interests students can squeeze in.

In many ways, this slow evolution has
protected the integrity of our system. It’s
given us stability in times of rapid cultural
change. But in a world moving at 900 miles
an hour, that same inertia can be a liability
for lawyers and, more importantly, for our

clients.

IV. THE LawyeRr’s TRUE ROLE

When we think about what a lawyer is
supposed to be, a lot of words come to mind:
advocate, counselor, advisor, negotiator, and
yes, sometimes that Facebook family friend

you call at 3:00 a.m. for free advice.




Our Rules of Professional Conduct
remind us:

e  Clients are the primary decision-

makers.

e Ourduty is to educate, explain, and
empower them to make informed
choices—not to decide for them.

e W are obligated to minimize the
burdens and costs of litigation
whenever possible.

It’s easy, even seductive, to think our legal
expertise makes us the ultimate authority. But
it doesn’t. Our role is to help clients navigate
the system, not to drag them through it

unnecessarily.

V. A Justice SysTEM UNDER
STRAIN

Chief Justice Nathan Hecht put it
bluntly: if the justice system were a business,
it would be bankrupt.

The numbers are staggering.

e In 2019, Texas courts resolved 8.6
million cases.

e COVID-19 crushed the system:
trials fell from 9,000 a year to just
239 statewide.

e Today, Harris County receives
5,000 new civil cases every week
and only four judges are handling
them.

The backlog is real. Trial dates are getting
pushed out five, six, even seven years. In that
environment, insisting that every dispute
must be “won” in court doesn’t serve our

clients. It harms them.

VI. A PROBLEM 100 YEARS IN
THE MAKING

The concerns we face today aren’t new.

At the 1906 Pound Conference, Roscoe
Pound decried the inefficiencies of the justice
system: rigid court structures, pointless
procedural battles, endless retrials.

Fast forward seventy years to 1976,
and Frank Sander proposed a radical idea: a
multi-door courthouse, where cases could be
steered not just to trial, but also to mediation,
arbitration, or early settlement—depending
on what best served the parties.

Sander wasn’t advocating abandoning
the courts. He was expanding the vision
of what justice could look like. Today, that
vision feels less like a dream and more like

a necessity.

VII. DisputE REsoruTion: No
LONGER “ALTERNATIVE”

Across the Atlantic, the British system
has embraced this shift.

Sir Geoffrey Vos, the Master of the Rolls,
has insisted that mediation, early neutral
evaluation, and judge-led resolution should
be at the very heart of civil justice. There’s
nothing “alternative” about resolving disputes
sensibly, efficiently, and humanely.

At South Texas College of Law Houston,
we're taking important steps too:

e We've launched an Advocacy
Certificate that includes negotiation
and mediation as core skills.

e We've renamed our ADR course

to Dispute Resolution Processes—

reflecting that dispute resolution

isn’t a side door. It’s the front door.

This evolution matters. Because truly
zealous advocacy sometimes means helping
a client settle early, not charging headlong

into a five-year courtroom battle.

VIII. MoviNG FORWARD:
BuiLping A NEw NORMAL

So where do we go from here?

First, we must continue to create
practice-ready graduates who are prepared not
just to litigate, but to counsel, to negotiate,
and to find creative, client-centered solutions.
Experiential learning—clinics, externships,
real-world dispute resolution exercises—isn’t
optional anymore. It’s essential.

Second, we must rethink how we talk
about success. Winning isn't always about
a trial victory. Sometimes it’s about a client
walking away with dignity, financial stability,
or a preserved reputation—faster, and with
less pain.

Third, we need to push the profession
forward. Continuing legal education
should focus not just on trial skills but
also on negotiation, mediation, and client
communications. The duty under Rule
3.02—to minimize burdens and costs—
deserves real weight in how we practice.

Finally, we need to reframe our
relationship with our clients. It’s not the
“attorney-client” relationship. It’s the client-
attorney relationship.

We are there to serve their needs—not
force them into the narrow corridors of
traditional litigation simply because it’s what

we know best.




IX. ConcLusioN

The challenges ahead aren’t small. But
neither are the opportunities. By embracing
dispute resolution as a core skill—not
a sidebar—we honor our calling as true
counselors of law.

We can build a system that’s more
flexible, more humane, and more aligned
with the real-world needs of the people we
serve. Thank you so much for your attention

today.
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[. GOVERNANCE AND Al

Governance is the maintenance of
command, control, or expertise over a
thing, initiative, process, or domain.!
Artificial Intelligence (Al) is an industrial
and technological revolution that can
change how we learn, work, exercise our
fundamental rights as citizens, experience
art and science, and understand intelligence
itself, resulting in profound paradigm shifts
in our communities.” Al governance is the
maintenance of regulatory oversight over the
development of Al and its applications that
maximizes innovation while ensuring the

“trustworthy, secure, and ethical use of AL”?

Al, specifically generative Al in the
context of this paper, has the potential
to address challenges we face daily, such
as climate change, inequality, access to
education, global health crises,” healthcare,
hiring, housing, national security,® and
many others. Its rapid advancement presents
significant opportunities for global economic
growth, with estimates suggesting it could
increase global GDP by 7% within a
decade.” Al can also produce catastrophic
consequences such as cyberattacks,
disinformation campaigns, and biological
and chemical weapons.® Other risks, among
many, include intellectual property, privacy,
environmental impacts, and impacts on

work.?

Al governance has its challenges.
Crafting effective Al governance to combat
its dual-use dilemma by maximizing the
potential of Al while mitigating the risk
of abusive use is one of the many inherent
challenges in Al governance.'® Another
challenge is how to sustainably supply
energy to meet the enormous demands of Al
infrastructure due to the vast computational
resources required by large language models
and deep learning systems.''Equitable access,
ethical use, and international cooperation

cannot be ignored.'?

Al governance is marked by four
different approaches (not mutually
exclusive): risk-based, rules-based,
principles-based, and outcomes-based.'?
Risk-based approaches, such as the EU’s
Artificial Intelligence Act (2023), emphasize
proportional regulation aligned with the
potential harm of AI systems.!* Rules-
based approaches may provide consistent
enforcement since they provide specific
rules for Al systems.'” However, a rules-
based approach may be too rigid, resulting
in increased compliance costs.'® Principles-
based frameworks, like those in Canada, rely
on providing fundamental principles but
allow organizations to interpret the principles
for implementation."” Outcomes-based
approaches do not provide specific rules to
be followed; instead, it focuses on achieving

a measurable outcome.'®

Various ongoing initiatives worldwide,
e.g., the UN General Assembly resolution on
Al and the Japanese Hiroshima Al Process, "’
center on “the development of responsible Al
policy frameworks™ because “[d]eveloping
policy frameworks that anticipate potential
harms and unlock benefits will require
deep discussions between governments,
industry experts, publishers, academia and
civil society.”?! Harmonization of these
initiatives to focus on interoperability and
build off existing work to avoid reinventing
the wheel will lead to significant global
governance outcomes.”” Standards such
as the British Standards Institution’s Al
Standards Hub in the UK, the European
Telecommunications Standards Institute’s
(ETSI) Standardization agenda, and the
US National Institute of Standards and
Technology’s (NIST) AI Risk Management
Framework, while recognized as important to
international trade and competition, critics
worry they may shift regulatory power from
governments to private actors and exacerbate
global inequalities.” The inherently global
nature of Al systems requires international
collaboration among countries to prevent
Al havens that can threaten national and
global security.

Effective Al governance is a catalyst for
leveraging Al’s transformative potential.” It
avoids fragmented regulations and embraces
a broadly agreed-upon international
framework that brings alignment within

the AI Space.”® Al governance should be




workable across the board without being
a misfit or national security risk in other
cultures”” while serving humanity responsibly
and sustainably.”® The desire to maintain
safety and mitigate risks should not deter
other players in the Al market due to the
different standards applied by the players®
to avoid inequalities in access to AL*® Rich
governance incorporates many perspectives to
ensure a more resilient framework.? It brings
the developed and developing countries
into the same conversation® ensuring all
nations participate in and benefit from Al
advancements.”* Responsible governance
needs to be flexible and dynamic because
the right framework needs constant work
due to the susceptibility of the technology

to change.*

II. Tue EU AI Act: A MoDEL
FOR (FOVERNANCE

The EU Act (the “Act”) isa comprehensive
European regulation whose aim:

(s to improve the functioning of

the internal market and promote

the uptake of human-centric and

trustworthy artificial intelligence

(AI), while ensuring a high level

of protection of health, safety,

fundamental rights enshrined in

the Charter, including democracy,

the rule of law and environmental

protection, against the harmful

effects of Al systems in the Union

and supporting innovation.*

The Act classifies Al according to risk
levels.** Unacceptable risks, such as social
scoring systems and manipulative Al, are

banned;*” high-risk Al applications, such as

those that profile individuals,?® are subject to
specific legal requirements,® and minimal
risk applications are largely left unregulated.’
Because Al affects many parts of our lives,
the Act imposes the majority of obligations
on providers of high-risk Al systems—that
is, those that, regardless of their location,
intend to place on the market or put in
service high-risk Al systems in the EU, and
those third country providers where the high-
risk Al systems output is used in the EU.%!
These providers must ensure their high-risk
Al systems comply with the requirements of
section 2 of Chapter III of the Act and ensure
they meet all relevant EU regulations.®
Those natural or legal persons, public
authority, agencies, or other bodies who
deploy an Al system under its authority in a
professional capacity, deployers,® also have
some obligations, which include “using the
systems as per instructions, assigning human
oversight, ensuring input data is relevant,
and monitoring the system’s operation. If a
risk is identified, the provider and relevant
authorities must be informed immediately.”*
Providers of general-purpose Al (GPAI)

models are obligated to:

“[K]eep detailed records of their

AD’s development and testing. They

must also provide this information

to other companies who want to use

their Al while still protecting their

intellectual property. However, this

doesn’t apply to Al models that are

open-source and freely available

to the public, unless they pose

systemic risks.”®

The Act defines GPAI model as “an
Al model, . . . that displays significant
generality and is capable to competently

perform a wide range of distinct tasks

regardless of the way the model is placed
on the market and that can be integrated
into a variety of downstream systems or
applications.”* Undoubtedly, the Act is a
robust international governance system that
reflects the choices we make and the values

that are important to us as societies.”

Accountability and transparency are
essential in effective Al governance,® and so
is the need for responsible governance® and
the operation of Al systems under responsible
human command and control structure.” The
aforementioned accountability obligations
imposed on providers and deployers, the
transparency obligations requiring them to
inform users when interacting with an Al
system,” and the Act’s considerations of the
safety risks posed by Al while balancing the
growth and development of Al, make the

EU AT Act a good model for Al governance.

II1. InsigaTs FROM UNCTAD
Symrosium: Al (GOVERNANCE
FOR PusrLic GooD

The rapid advancement of Al, driven
predominantly by private sector innovation,
is reshaping industries and redefining
social interactions, work, and daily life.*?
However, without adequate governance,
Al’s benefit may not be utilized since
unchecked development could exacerbate
societal risks.”” While national governments
and regional bodies play pivotal roles in
ensuring Al is guided toward public good,
global governance is required because of
the inherently intangible and cross-border

nature of AL.>

Advancing effective international

collaboration on Al governance requires




leveraging existing frameworks and
institutions.” Inclusion, safety, and trust are
three policy priority areas.”® The symposium
sought to enhance understanding of Al
governance and policy development and
explore opportunities for collaboration
between the United Nations and academic
institutions to address the challenges posed

by Al and promote its responsible use.””

IV. HistoricalL ANALOGUES
ImpracTFUL TO Al GOVERNANCE

The challenges of governing
artificial intelligence (AI) are not entirely
unprecedented. Societies have historically
faced similar dilemmas when introducing
transformative technologies, such as nuclear
technology, genetic engineering, encryption

products, and the internet.”
A. LEssons FroMm THE PAST

Efforts to govern technologies in the
past varied. Nuclear governance emphasized
strict international agreements, as the visible
testing and weapons use motivated global
cooperation.’® In contrast, encryption
technologies faced resistance, particularly in
the U.S., where First Amendment concerns
and privacy priorities limited government
regulations.® Internet governance highlighted
the value of public-private collaboration,
fostering norms of open collaboration and
innovation but struggling with the lack of
universally shared values.®’ Lastly, genetic
engineering governance demonstrated the
importance of voluntary ethical oversight
by technology developers, but the failure
to universally enforce restrictions led to
controversial outcomes like human DNA

manipulation.®

Policymakers must carefully consider
these precedents as they design governance
frameworks for Al. The next section explores

how these lessons inform future governance.

B. THE Parer FORWARD FOR GOVERNING
Al

With the spectrum of what worked and
what didn’t, this leaves policymakers with the
question: “Which path do we follow?” The
World Economic Forum (WEF) addresses
this question by emphasizing the need for
diverse international coordination and

equitable access to Al Systems.

International coordination is essential
to the global buy-in on developing flexible
norms that address a wide range of global
concerns.”’ Various countries have already
taken steps to create flexible mechanisms
that allow for the reduction of harm they
find unacceptable.®* An innovative approach
practiced by countries like Singapore, the
UAE, and the EU is the use of regulatory
sandboxes, which provide a controlled
environment to safely test Al technologies.®
These sandboxes provide a space to safely
test Al systems, enabling policymakers and
developers to observe real-world impacts and

refine regulations accordingly.

Equitable access to Al systems allows
governing provisions to address regional
concerns policymakers may overlook.” The
global stage has self-regulated unnecessary
risk, as seen by the governance of genetic
engineering, but failed due to the absence of
consensus. Still, the EU’s risk-based approach
through the AT Act is a solution that provides
a clear framework for an international
consensus without the need for tedious

moratoriums.®®

C. CoNCLUSION

‘The path must include global cooperation
for public and private buy-in by international
bodies and regulatory testing of the software
before being introduced to understand and

internalize the new risks the software brings.
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I. ArRTIFICIAL INTELLIGENCE
AND ITS APPLICATION TO
INTERNATIONAL TRADE

Artificial Intelligence (AI) transforms
global trade by improving efficiency, reducing
costs, and bolstering innovation. From
strengthening supply chains to enabling
digital services, the incorporation of Al

makes trade more efficient and inclusive.

A. OrTIMIZATION OF TRADE LOGISTICS
AND COSTS

Al adaptability enhances trade logistics
by predicting market fluctuations, optimizing
inventory tracking, and improving efficiency.
Al translation systems enable seamless
communication across countries and
languages, facilitating negotiations and
the exchange of information. Advanced
technologies, like augmented reality in
video conferencing, strengthen global ties
and streamline interactions.! By analyzing
market trends, transaction data, and user
preferences, Al matches trading partners
and suppliers, reducing inefficiencies and
unnecessary costs.” These innovations make
global markets more accessible, benefiting

businesses of all sizes.?

B. BorpErR CONTROL AND CUSTOMS
ENHANCEMENTS USING AT

Al significantly enhances customs
and border control by improving item

detection and inspection processes.

Tools like augmented reality simplify
contraband identification, while systems
like Brazil’s Sistemade Selegio Aduaneira por
Aprendizado de Mdquin (SISAM) analyze
import declarations to detect anomalies and
prevent fraud.” Similarly, the Port of Qingdao
in China uses automated scanning to expedite
container inspections.’ Al systems improve
risk assessment and profiling, enhancing the
accuracy of inspections while minimizing
trade disruptions. These advancements lead
to smoother and more secure processes,
facilitating the flow of goods.
C. AD’s Impact oN THE TRADE OF
SERVICES

Al may have the most significant
impact on the trade of services. Human
services and Al can work together to
innovate the provision of services. Al can
provide efficiency and accessibility in sectors
such as customer support, education, and
healthcare.® Research indicates an increase
in customer service efficiency, with novice
or low-skilled workers benefiting the most.”
In education, Al systems used in virtual
learning platforms adapt to suit individual
learning preferences.® While application
to telemedicine allows for more remote
diagnostics, improving access to healthcare
in possibly underserved regions.’

Al’s impact on services also enhances
global collaboration. Key improvements
include better virtual communications

through real-time transcriptions, automatic

language translation, augmented or virtual
reality meetings, and predictive analytics.!
Companies in developing economies can
more effectively participate in global markets,
gaining greater access to partnerships and
opportunities.'! These innovations expand
the scope of tradable services, fostering

inclusivity.

II. IMPLEMENTING POLICIES
REGARDING Al AND
INTERNATIONAL TRADE

Al is growing at a rate that will soon
require it to be regulated on an international
scale. Rapid advancements of Al require
robust policy framework to address the
ethical, economic and social implications
involved.'? As Al starts to be integrated
into international trade, it’s important that
policies are put in place to ensure that it
not only benefits trade but also does not
disrupt it.

A. CoLLABORATION AMONG INATIONS

Nations must come together to
craft policies addressing the multifaceted
challenges created by having Al in trade.
There must be platforms for dialogue and
consensus-building to help develop effective
regulations and policies. As Al becomes more
incorporated into goods, the importance
of establishing universal rules to determine
whether General Agreements on Tariffs and

Trade or on Trade in Services increases.'?




Successful international collaboration can
create potential benefits of a unified approach
to how Al is used in trade, which can then
foster a fair and competitive international
trade environment. The World Trade
Organization (WTO) will play a significant
factor in implementing and finding the right
policies to ensure that when Al is used in
trade—whether as a service or a good—it is

regulated properly.™*

B. WORKFORCE ADAPTATION AND
RESILIENCE

AT’s impact on the labor market,
specifically the trade-related sector, presents
a significant challenge. It’s important
that governments and the private sectors
implement proactive approaches to workforce
adaptation. Investment in reskilling and
upskilling initiatives is essential to ensure
that workers can transition to new roles
AT’s advancement creates.”” Applying these
type of trade policies is critical in fostering
Al innovation and use in a way that does
not disrupt the framework of international
trade.'® International trade will require
policies to regulate Al in trade when it
comes to not only goods and services but the

workforce as well.

III. Tue WoRrRLD TRADE
ORraGaN1zaTION's (WTO) RoLE
IN ARTIFICIAL INTELLIGENCE

The World Trade Organization plays
an important role in how to handle Al
due to its significant impact on trade."”
These roles include promoting global
governance, facilitating trade in Al-related
goods and services, minimizing negative

international spillovers, helping address

and prevent trade tensions and frictions,
promoting inclusiveness through treatment
and technical assistance, and the views on
possible implications of Al for international
trade rules.!®
A. THE WTO PrRoMOTES GLOBAL
GOVERNANCE

As Al continues to rise, WTO’s role in
promoting global governance will depend on
its ability to maintain transparency, facilitate
dialogue and exchange to keep harmony,
and provide committee guidance.” The
WTO provides a global forum for open
discussion on best practices to maintain
harmony among its members.?’ Additionally,
committees are in place to address Al’s fast-
changing and complex nature, such as the
Technical Barriers to Trade (TBT), which
receives an increasing number of requests
regarding technology-related issues in
trade.?! These efforts have allowed members
to engage in the process of creating a united
and cohesive system.
B. THE WTO FaciLitates TRADE IN
AI-RELATED GOODS AND SERVICES

The WTO rulebook encourages the
trade of goods and services by promoting and
developing access to Al between traders.”?
‘This consists of commitments on trade in
services, set custom duties on information
and communications technology (ICT)
equipment and electronic transmissions, and
reference agreements like the TBT Agreement
and the Agreement on Government
Procurement (GPA).?
C. THe WTO Minimizes NEGATIVE
INTERNATIONAL SPILLOVERS

The WTO rulebook includes numerous
principles, provisions, and guidelines on

how to deploy and trade with Al-related

products to minimize negative international
spillovers.** International spillover is the
concept that a country’s actions regarding how
it will handle trade can have consequences for
other countries.”” The WTO’s continued
efforts provide a solution to avoid negative

international spillovers.

D. THE WTO HELPS ADDRESS AND
PrevENT TRADE ISSUES

The WTO is commonly used as
a platform to raise specific trade issues
and concerns with new or set laws and
regulations.”® A member can raise a specific
trade concern (STC), and members can
devote time to responding to these concerns
in hopes of avoiding potential trade
tensions.” There is an importance placed on
these solutions mainly because these reviews
may become binding law.*® The WTO helps
maintain this function and promotes the best
law to be released, especially with a complex

issue such as Al.

E. Tae WTO PrRoOMOTES INCLUSIVENESS
THROUGH SPECIAL AND DIFFERENTIAL
TREATMENT

The global market is not an even playing
field. Some nations have more influence
in the international market than others.
The WTO helps promote inclusiveness
for nations with developing economies by
providing special and differential treatment
(S&D).?” These S&Ds allow developing
economies to participate in international
trade by providing technical assistance and
aid for trade.”® These programs give these
nations an opportunity to invest in policy
action regarding Al, while also stimulating

their own economies.?!




F. ScHOLARS Discuss PoSSIBLE
ImPLICATIONS OF AI AND INTERNATIONAL
TrADE RULES

Scholars who have reviewed the ever-
growing market of Al are aware of WTO’s
role in providing a framework, but Al can
have implications on international trade.*
These implications vary from Al’s emphasis
on existing issues regarding increased
digitization of economies to concerns over
private parties.®* Any of these issues could

occur, but the WTO will continue its efforts.

IV. ADDITIONAL INSIGHTS ON
ARTIFICIAL INTELLIGENCE AND
INTERNATIONAL TRADE FROM
THE WTO CONFERENCE, THE
WorLp Economic FOorum, AND
THE WORLD TRADE INSTITUTE

Baroness Jones, Parliamentary Under
Secretary representing the United Kingdom
(UK) at the WTO Conference, addressed
how the UK government is positioning itself
by placing technology at the foundation of its
economic growth strategy by using it to drive
innovation and enhance earning potential.*
The UK government, according to Jones, is
looking to cultivate the next generation of
entrepreneurs in technology research and
development.”® They are aim to give their
citizens more time by embracing tech and
digital transformation and equipping the
workforce with future-ready skills to ensure
the UK is positioned as a global leader in
the ever-changing, ever-evolving world
economy.’

The World Economic Forum (WEF),
in its report “An Analysis of Generative

Artificial Intelligence and International

Trade,” highlighted the importance of
creating policy guardrails to address the
spread of generative artificial intelligence
(GAI) and the international efforts by some
countries to regulate Al through domestic
legislation.’” For example, in 2023, the
Biden administration released an executive
order that would guide Al governance in the
US.%® This order required various government
agencies to develop additional work on
specific topics, such as the impact on workers,

civil rights, and patents.”

The World Trade Institute’s white paper,
“Navigating the Al Frontier in International
Trade Law: The Role of the WTOs TBT
Agreement,” offered insight into how these
various international regulations and
domestic legislation were leading to the rise
of a “Multilayered Al Governance” system.
This system, according to the WTO, created
both horizontal and vertical approaches to
drafting Al regulation, which may or may
not conflict with each other.”! According to
the report, the WTO—through its rule-based
system and dispute settlement mechanism
that could enforce those rules—stood as
the sole organization to create a consensus
regarding these multilateral rules compared
with any other international organizations’
principles-based system.*

These additional insights on Al and
International trade offer some insights into
how various countries and the private sector
are working to make Al accessible to the
world in a safe and ethical manner, and at
the same time, not prevent creativity in its
development. Through these insights, we can
see that the countries that are leaning into this
new technology are bringing in international
partners into the Al discussion, and that the

WTO stands in a unique position to facilitate

these discussions to create lasting regulations

for its safe and ethical use across the world.
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1. Economic RECOVERY

A. Way 1s THERE A NEED TO RETHINK
DEevELOPMENT AT THIS PoINT IN TIME?

There is an overall need to rethink
economic recovery as global interest payments
have continued to rise at an alarming
rate.! Debt in developing countries has
reached a frightening $29 trillion.? Interest
payments have been a top expenditure for
such developing countries, outweighing
education, and health expenses by 10% or
more.?

Sovereign and corporate bonds alike
have been in favorable conditions before but
will mature in the next two years leading to
the need for more borrowing.* Furthermore,
although sustainable bonds have been
growing in the past ten years, there is still
a need for an improvement in the bonds to
have a positive impact on a global aspect.’
Thus, although there have been small-scale
improvements to economic recovery, there
is still a need to rethink economic recovery,

especially for developing countries.

II. ProBLEMS FAciNg
DeveELorING COUNTRIES

A. WHAT ARE THE MAjor PROBLEMS
FacinG DevELOPING COUNTRIES IN THE
GrosaL Economy?

Developing countries are currently
facing a plethora of barriers to growing their
economies, ultimately hindering many from
obtaining high-income status.® These barriers
range from financialization of commodities
to the sovereign debt crisis.

Developing countries have been split
into two categories: the Global South
and the Global North.” Due to a recent
regression in the global South caused by the
end of the commodity boom in 2013, the
barriers to further development for these
southern developing countries now include
financialization of commodities and a focus
on these commodities.® Financialization
causes volatile prices for commodities in
developing countries because the prices are
based on the global market.” This can result
in changes in revenues, income rates, and
exchange rates.'* When developing countries
put too much focus on these commodities for
revenues, risks of instability are shown to be
much higher than an economy with a balance
between commodities and other sectors.'!

When analyzing the developing
countries of both the Global South and

Global North, their common problems

in the global economy consist of: lack of
creation, a strong sense of preservation,
and a slight amount of destruction.'? The
creation of new products and processes by
incumbent firms in developing countries
is minimal.’® This is due to most small
incumbents being forced to exit, and large
incumbents having productivity-constraining
distortions leading to a lack of technology
growth.' Furthermore, incumbent firms
and elites allow for preservation and minimal
destruction of inefficient institutions
in developing countries to keep their
socioeconomic status in place.’”> When
developing countries retain these concepts,
they cannot grow their economies to be able
to reach high-income status, contributing to

the middle-income trap.'®

Additionally, the global economy is
currently experiencing a sovereign debt
crisis, which is an issue for developing and
developed countries alike.'” Debt is an
indicator of great economic instability in
developing countries, and debt levels have
increased rapidly from 2019 to 2023 due to
the COVID-19 pandemic.'® This means most
developing countries are spending more on
debt interest than on people’s critical needs,
such as health care and education." The
increasing debt levels in developed countries
will stifle any efforts by their governments to

boost economic growth.?

Finally, the World Trade Regime

has identified an inflection point that




limits possibilities for export-led growth
in developing countries.”’ This inflection
point is due to four conditions: increasingly
protectionist and inventionist trade policies,
restrictive immigration and international
labor flow policies, conflicts threatening
global security, and new technologies
transforming labor.? Because developing
countries are reliant on export-led growth,
these conditions could create another barrier

to obtaining high-income status.”

B. Wrart 1s THE MIDDLE-INCOME TRAP
AND WHAT SHOULD THESE COUNTRIES
Do?

From aspirations of economic prosperity
to the reality of stagnation, the “middle-
income trap” describes the difficulties faced
by nations trying to transition from middle-
income to high-income status. Coined in
the early 2000s, the term highlights the
challenges middle-income nations face in
maintaining growth and defines them as
countries with annual per capita incomes
from $1,136 to $13,845.2 Middle-income
nations comprise a significant share of global
economic activity. Yet, the fact that only 34
economies have successfully transitioned
from middle to high-income status since
1990 underscores the scale of the challenge
facing the remaining 108 middle-income

countries.?

The middle-income trap stems from a
reliance on growth strategies driven by factor
accumulation—such as labor and capital
investment—which yield diminishing returns
over time.”® As growth slows, countries fail
to adopt the necessary shifts toward more
advanced, innovation-driven economies.” To
escape this trap, nations must navigate two

critical transitions: first, from investment-

driven growth to technology infusion, and

second, from infusion to innovation.?

The first important step is shifting from
purely investment-focused strategies to those
that include technology integration. This
means adopting global innovations and
applying them domestically.”” Policies that
support this transition include fostering
partnerships between local firms and
multinational corporations, improving access
to skilled labor, and investing in education

and vocational training.*

Once the benefits of infusion have
been maximized, countries must shift to
innovation-led growth.’' This requires
building robust research and development
capabilities, strengthening collaborations
between universities and industries, and
fostering entrepreneurial ecosystems. Korea’s
transformation exemplifies this approach,
as the country transitioned from importing
technologies to developing cutting-edge

innovations.*

A successful strategy for escaping the
middle-income trap also involves balancing
the forces of creation, preservation, and
destruction.®® Creation fosters innovation
and the emergence of new industries, while
preservation ensures stability. However,
excessive preservation, such as policies
protecting ineficient businesses, can hinder
progress.®® Lastly, destruction is essential for
removing outdated policies and institutions
to free resources for more productive
uses.’® For example, India’s Small-Scale
Reservation Laws, which limited production
to small firms, stifled growth and innovation.
Their dismantling in the 2000s enabled
larger and more efficient firms to drive

competitiveness.”’

While the path is challenging, the
middle-income trap is not insurmountable.
Escaping the middle-income trap requires
a comprehensive approach that integrates
investment, infusion, and innovation. By
adopting these strategies and addressing
external challenges, middle-income nations
can achieve sustainable growth and improve

living standards.

C. Is THERE A NEW SOVEREIGN DEBT
Crisis? Ir Nor, WraT CaNn BE DoNE
ABourt THE IsSUES Raisep By HIGH
DEBT LEVELS?

In the past few years, debt levels have
become increasingly difficult to manage for
developing countries.?® As of 2024, there are
over fifty developing countries who spent
more on debt servicing costs than costs for
education and health.?’ This alarming rate of
expenditure for interest payments rather than
life-saving necessities, such as healthcare, has

created a sovereign debt crisis.

The debt crisis is not just affecting
developing countries, both developed
and developing countries face a threat
to macroeconomic stability from post-
pandemic debt. Although policymakers
and economists alike have suggested relief
mechanisms, such mechanisms are not likely
to fix the debt issue long term as developing
countries cannot take the relief mechanisms
without a risk.“! The International Monetary
Fund states even with fiscal policy put in
place, it still will not solve the debt crisis
for many countries.*” Furthermore, post-
pandemic spending has increased to reach
stability and growth.”® The use of Al could
potentially help with the growth by one
percent each year, but the issue of developing
countries cutting deficits to help with overall

growth still remains.*




This debt crisis has already seen negative
effects, both on the economic and the
humanitarian side. In Kenya, the government
tried to increase taxes in hopes of mitigating
the debt crisis but was met with deadly
protests.”” Thus continuing the crisis of how
a governmental body can stop the debt while
providing support to its citizens.

Nonetheless, starting to implement a
fiscal policy can put a pause, and eventually
a stop, to the alarming rate of debts. A policy
with a major central bank to cap interest rates
can be overall less restrictive and can have a
positive impact for countries with a colossal
debt impact.® However, a policy like this
needs to be put in place soon to avoid the

persistent growth of debt.
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I[. INTRODUCTION

In September 2024, Mario Draghi,
former Italian prime minister and former
President of the European Central Bank,
presented his report—the “Draghi Report”—
on the European Union economy and
the future of European competitiveness.'
During his formal presentation on the report
before the European Parliament, Draghi
emphasized that the purpose of the report is
“to lay out a strategy for Europe to change
course: pinpointing the priorities the [EU]
should focus on” to remain “competitive”
in the global economy.? Currently, the gap
between the EU and the United States is
growing, with the EU falling behind due to
aslowdown in productivity growth.? Draghi’s
400-page report contains several proposals to
“reform and rejuvenate” the EU economy as
it is losing fast ground to other major global
competitors such as the US and China.*

Draghi’s Report addresses three areas
for action.’ Indicating that first, the EU
must focus on closing the innovation
gap with the US and China, specifically
within advanced technologies.® Second,
Europe must prioritize creating a plan for
decarbonization and competitiveness.” Lastly,
Europe’s third area for action is to increase
security and reduce dependencies.® Despite
being the second largest military spender, its

defense industry continues to be fragmented,

leading to a lack of standardization and

weakening of its ability to act cohesively.’

II. CLOSING THE INNOVATION

Gapr

Digital technology has become the
key driver of the productivity gap between
the US and the EU.!° The EU failed to
capitalize on the digital revolution, but it
should fight to catch up now—a weak tech
sector can hinder growth in various other
industries, and EU companies can carve out
opportunities within the field of artificial
intelligence.!* Al continues to revolutionize
several industries like the pharmaceutical,
automotive, and energy sectors.'? As such,
large gains are available in each sector, with
market value estimates reaching well over ten
billion USD."?

One of the main barriers that the EU
faces is its static industrial structure in
digital tech.' While the US has since shifted
from automotive and pharma industries
to software and hardware, Europe remains
stagnant and has concentrated on investing
in mature industries when it could have been
nurturing new technologies.”” Most of the
hurdles that new companies face are mainly
regulatory and jurisdictional, hindering
these companies’ ability to become mature
and profitable.'® The EU must refocus on
a smaller number of agreed priorities, an

increase in budget allocation for innovation,

and a change in leadership to highlight
project managers who have proven track
records in innovation."” Moreover, Europe
must address the skills gap that exists across

its economy.'®

ITI. JoiNT DECARBONIZATION
AND COMPETITIVENESS PLAN

High energy costs have taken a toll on
the potential growth of the EU.” Europe
simply lacks the natural resources that the
US has, and this gap is exacerbated by the
fundamental issues within the EU’s energy
market.? Despite being the world’s largest
producer of gas and liquefied natural gas,
the EU fails to properly leverage its potential
collective bargaining power.?! One goal
would be to lower the cost of energy by
transferring the benefits of decarbonization.?
This requires reducing the volatility of
natural gas prices, specifically by reinforcing
joint procurement to leverage the EU’s
market power and establishing long-term
partnerships with trade partners.” Another
goal to address this issue is to accelerate
decarbonization in a cost-efficient way,
through a technology-neutral approach.
Therefore, the EU must focus on unlocking
the potential of clean energy through a
collective focus on grids.”

To properly capitalize on this push to
decarbonization, the EU should concentrate

on technologies where it has an advantage




and a strong potential for growth, such as
batteries and the automotive industry.?
This would include having to develop an
industrial action plan, which should outline a
roadmap that accounts for the horizontal and
vertical convergence of value chains within
the automotive industry.”” Overall, the EU
should approach these issues with a focus
on its strong potential for growth, coupled
with a deeper coordination with profitable

adjacent network industries.?®

IV. INCREASING SECURITY AND
ReEpuciNG DEPENDENCIES

To remain competitive in the world
economy, Draghi’s third area for action
is increasing security and reducing
dependencies.”” To Draghi, this entails
the EU working to achieve strategic
independence and increasing its global
geopolitical influence.®® Draghi asserts that
decades of globalization have produced
such interdependence between major
economies; while the EU may have benefitted
from this favorable global environment
before, these old dependencies are now
“vulnerabilities.” These vulnerabilities leave
Europe particularly exposed as the global
equilibrium of such independence shifts.?
All major economies are actively seeking to
reduce their dependencies on each other,
and Draghi consequently urges that the
EU respond by creating a “plan to manage
these dependencies and strengthen defense
investment.”*

According to Draghi, to become more
independent, Europe must have more secure
supply chains for critical raw materials and

technologies; it must increase production

capacity at home in strategic sectors and must
expand its industrial capacity in defense and
space.’ Draghi recognizes that these changes
will come at a financial cost but insists that
the costs will be manageable if these actions
are taken as a concerted effort, therefore

making them more manageable.®s

Opverall, Draghi’s critics claim that his
approach seems to be holistic and partly
unworkable, even stating that the complexity
and sheer overload of his proposals and
reforms are not helpful to readers or
policymakers because they are difficult to
comprehend.’® However, his critics agree
that such unusual proposals are a must, and
selectively, most of the report can be utilized
by the EU.%” Bug, this decision will ultimately
be left to EU leaders to choose between
creating the sustainable growth that Draghi
envisions for the EU or seeing the European

« . . < ”’38
economy “wither away in ‘slow agony.

V. RECOMMENDED SOLUTION IN
THE ENERGY INDUSTRY

‘The European Union faces considerable
challenges in being competitive in energy
prices.® The main factor is the high degree
of price volatility, especially in gas retail
and wholesale prices.”” Both high import
amounts and high prices lead to inefficient
use of resources in the EU that could be
leveraged instead in innovation.*" The
primary causes of the EU’s competitive gap
include the EU’s dependency on gas imports
and exposure to spot markets, electricity
prices, underdeveloped long-term contract
solutions, high carbon costs, high price

volatility, physical network bottlenecks,

lengthy permitting processes for power grids,

and higher subsidies and taxation.*

To improve the EU’s position and
competitiveness in the world economy,
there should be an overall joint plan for
decarbonization and competitiveness.*
Decarbonization can reduce import
dependency and foster a transition to
cleaner energy sources with low marginal
generation costs.* First, energy costs need to
be lowered.? Second, decarbonization must
be expedited.® These can be narrowed into
several proposals: natural gas, electricity, and
horizontal. The primary focuses of natural gas
proposals are to enforce joint procurement,
promote a progressive transition from
spot-linked sourcing, and limit speculative
behaviors.”” The main objective of electricity
proposals is to streamline administrative
processes, encourage network upgrades to
avoid bottlenecks, and apply long-term
contracts to limit the effect of natural gas
on electricity prices.”® The key objectives of
horizontal proposals are to lower and stabilize
energy taxation and grow the governance of
an energy union.” Additionally, AT can help
expedite the EU’s transition to a clean energy
system.>® Algorithms can be used to predict
energy demand and generation, aid in the
planning and optimizing of energy grids,
and improve energy business decisions and
customer relations.”

First, the EU should lower energy prices
and make the energy prices more stable in
Europe to encourage decarbonization.”
The key is to raise the pace of allowing and
increasing investment in grids.”®> Along with
encouraging lower and stable energy prices,
the EU should also prioritize the installation
of clean energy.”® Clean energy consists

of renewables, bioenergy, carbon capture,




nuclear, hydrogen, storage, and utilization.”

Second, the EU should take a
differentiated approach to promote

decarbonization.>®

Since Europe develops
more than a fifth of internationally sustainable
and clean technologies, the EU should invest
domestically in producing green innovation
and clean technologies, such as low-carbon
fuels, electrolysers, and wind turbines.”
For instance, Europe should continue to
produce batteries domestically to avoid
creating dependence on foreign technology.”®
Additionally, the EU should invest in
“infant industries” to encourage innovation
domestically.®® On the other hand, the EU
should outsource other technologies, such
as solar panels, to foreign producers who are
already skilled at doing s0.%

Ultimately, to be a force within the
global economy, the EU must move in
an upward trajectory by refocusing and
following through with its areas of action to
encourage growth and competitiveness. To
improve the EU’s position, it should execute
the recommended joint decarbonization and
competitiveness plan in the energy industry
by stabilizing price volatility, investing in
clean energy, and engaging in a differentiated

approach.
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ARTIFICIAL INTELLIGENCE AND DIGITAL TRADE IN ASIA

ALEXIS TRAN

I[. INTRODUCTION

Artificial intelligence (AI) used to
permeate discussions as the future of
technology, but the future is now here.
Real-world usage of AI has ramped up
for better or for worse while nations and
their policymakers try to keep up. Als
implementation is still nascent, however,
and different nations are using varying
approaches to regulate its use. The Eastern
stage of the world provides an interesting
approach to the regulation of Al This region
contains a vast and varied number of players
including nations like Singapore, Malaysia,
Vietnam, China, Japan, South Korea, and
many more. Among these nations, digital
trade has grown, if not exploded. Experts and
forward-looking tech enthusiasts recognize
that Al is impacting the digital economy.
Although Asian regulators and policymakers
have foreseen Al's impact on digital trade,
the extent of this intersection continues to
evolve. This paper will attempt to elucidate
the current intersections between Al and
digital trade. The first and second sections of
this comment will broadly examine (1) what
Al is and (2) how Al is currently impacting
digital trade in Asia. The third section will
take a deeper look at (3) Asia’s current
regulatory landscape regarding Al and digital
trade, while the last section of this paper will
look at (4) concerns regarding Al and digital

trade that need to be addressed.

II. WHAT 1s ARTIFICIAL
INTELLIGENCE?

First, a brief introduction to Artificial
Intelligence is necessary. The ASEAN Guide
on Al Governance and Ethics refers to Artificial
Intelligence (AI) as “an engineered or
machine-based system that can, for a given
set of objectives, generate outputs such as
predictions, recommendations, or decisions
influencing real or virtual environments.”
As can be imagined by this definition, AT’s
application to various fields is infinite—and

AT’s utility for decision-making and creation

will be further explored later in this paper.

Al development can be divided into
subfields including machine learning and
deep learning.? Machine learning uses
an algorithm to identify patterns and
correlations in data to produce an output
for a given set of objectives.? Deep learning
mimics information processing used by the
human brain to make predictions.? Outputs
by an Al system consist of predictions,
decisions, text, images, and other output
forms that rely on the analysis of input
data. Both subfields achieve their objectives
by relying on tremendous amounts of
data from various sources, known as “big
data.” AI developers use huge sets of data
to “train” Al so that these systems produce
outputs efficiently and accurately. The higher
the quality of data, the higher the rate of

the model’s outcomes and success.® Thus,

data is essential to the development and

implementation of AL

The most recent developments of Al
taking the public and industries by storm
are Generative Al and large language
models (LLMs) like Chat-GPT.” These
systems allow users to submit a prompt
by text and receive an output tailored to
the user’s prompt. Although deceptively
simple, this process is achieved through
huge amounts of computational processes
factoring language, algorithms, and data.®
Computational processes like this rely on a
strong foundation of digital infrastructure.’
Digital infrastructure is defined as the “storage
and computing infrastructure where data is
stored and Al computations take place,” but
it can also include “telecommunication and
networking infrastructures that enable data
exchange” through the internet, services,
applications, terminals, and devices.'® Thus,
an extensive digital infrastructure consisting
of hardware, internet, and devices is vital to
the successful implementation of Al

Governments in Asia, like the rest of
the world, are enamored with the potential
to apply Al systems to bureaucratic processes
and industries like finance, business, and
education. Hong Kong, for example, plans
to invest $3.8 billion into the development
of large language models for healthcare,
law, and finance."’ China’s strategy, on the
other hand, is focused on the hardware and
infrastructural elements that are crucial
for Al advancement in addition to large

language models for industrial and business




applications.' In sum, both data and digital
infrastructure are necessary components to

utilize Al’s full potential.

III. Al ImracTts oN DiGITAL
TRADE 1IN Asia

Digital trade or the digital
economy encompasses all international
transactions delivered through digital
means."? Digitization is “the process of
incorporating digital technologies and data
into economies and societies.”' Remarkably,
the introduction of digital technology to the
economy has overwhelmingly transformed
communication, production, governance,
and trade in Asia."” Through digitization,
followed by participation in the digital trade,
“the Asia-Pacific region has been the fastest
growing global e-commerce marketplaces and
holds the largest share of the global business-
to-consumer markets.”'® Accordingly, Al’s
processes and assets fall under the digital
trade in a multitude of ways, which will be
further explored in this section. This section
will demonstrate Al’s intersection with digital
trade in the following areas: data collection
and digital infrastructure, e-commerce, and

intellectual property.
A. D414 AND DIGITAL INFRASTRUCTURE

As discussed earlier, data and digital
infrastructure are some of the main
components that contribute to AI’s successful
implementation. In Asia, Al systems rely
on digital trade to deliver data and provide
a strong digital infrastructure. However,
varying political goals, levels of development,
and resources dictate each nation’s access
to data, and these influence a digital

infrastructure’s level of sophistication.!”

1. Cross-Border Data Flow

ATl’s dependence on training data
establishes data as an invaluable resource—
one that can be digitally traded among
nations.'® However, the flow of data between
nations, or cross-border data flow, is subject
to different terms of privacy and protection.
For example, Indonesia and Vietnam
favor data localization to preserve “digital
sovereignty” and “social order and safety.”"
Vietnam specifically enacted Article 26
of the Law on Cybersecurity, requiring all
domestic and foreign enterprises that provide
telecommunication, internet, or value-added
services to locally store data related to that
service for a period of time specified by the
government.”® This level of data localization
restricts the flow of data between nations,
effectively reducing access to training data

and “starving” innovation ecosystems.?!

Nations like Malaysia and Singapore, on
the other hand, are committed to facilitating
cross-border data flow.?? Increased data flow
provides assets for Al systems while also
promoting the trade of digital goods or
services between countries. Data between
cross-border merchants and customers
for digital payments and shipments helps
to facilitate e-commerce transactions.”?
Policymakers in Asia readily recognize
that cross-border data flow is an essential
promoter of the digital economy.** Further,
the recently drafted ASEAN Guide on Al
Governance and Ethics urges governments
to establish data sharing and data sharing
mechanisms facilitating cross-border data
flow to develop and train Al systems.?
‘Thus, cross-border data flow is an essential
component for Al systems as well as digital

trade.

2. Digital Infrastructure

The digital infrastructure necessary
for Al depends heavily on national policies
and economic positions. A disparity in
digital infrastructure is often associated
with a country’s development, and one
indicator of development is Internet access.
Internet access is invariably linked to digital
infrastructure because it dictates who can use
Al and, further, who is represented in data
provided to Al Currently, a large disparity
in Internet access exists between high and
low-income countries, resulting in a disparity
in digital infrastructure.?® Countries like
Indonesia face infrastructural challenges
in non-metropolitan or rural areas lacking
access to the internet.?”” Without access to the
internet, rural Indonesian citizens lack digital
resources as well as representation in data
sets used for Al. In contrast, Singaporeans
demonstrate overwhelming access to the
Internet and even make up the “highest share
of digital consumers out of all internet users
per country in Southeast Asia.”*® Singapore’s
utilization of “advanced manufacturing
and technology,” “highly interconnected
platforms,” and 5G creates a strong digital
infrastructure supporting Internet and Al
access.” Not surprisingly, Singapore received
the top overall Al readiness score in 2023.%°

Aside from Internet access, another
approach to building a foundation for digital
infrastructure is to develop other hardware
and infrastructural elements required by
Al China’s strategy focuses on an “urgent
need for advanced microchips, increased
computational power, and substantial data
center capabilities” is an example of building
a strong digital infrastructure through
hardware and infrastructural elements.’!

Increasing tangible Al resources increases Al




computational potential, but it also increases
access to digital resources and the digital

economy.

Thus, nations focusing on Al growth by
increasing data acquisition and improving
their digital infrastructure are synchronously
increasing their potential to participate
in digital trade. Cross-border data flow
facilitates e-commerce between nations while
digital infrastructure provides access to the
digital economy. It should be noted that
captured data from digital trade may also
be used for Al Thus, cross-border data flow
and digital infrastructure are key components
that affect Al and its implementation in
digital trade.

B. E-CoMMERCE

According to the Asia Pacific Trade
Report, digital trade is “synonymous”
with international e-commerce which
encompasses transactions of goods and
services.”” And while Asian governments
traditionally focused on the export of
digital goods, digital delivery of services has
significantly grown.* As such, digital goods
and services pose great Al potential as well
as questions.

AT’s capabilities are clearly suited for
implementation in cross-border service
fields like finance, construction, distribution,
healthcare, cybersecurity, and education.?
Through Al-driven automation and
optimization, businesses in these sectors
can increase their operational efficiency,
economic output, and overall productivity.?
At the same time, digital trade has allowed
businesses and firms to reach suppliers and
customers around the world. Currently, the
leading exporters and importers of digital

services include China, Hong Kong, the

Republic of Korea, Singapore, and India.*
Therefore, as Al implementation creates
more productive services, businesses will
increasingly offer these services across

borders, further driving economic growth.
1. Tax Moratorium

Asian policymakers have not had much
opportunity to address certain aspects of
e-commerce, specifically the taxation of
cross-border data. This is because the World
Trade Organization (WTO) imposed a tax
moratorium on “electronic transmissions”
in 1998, prohibiting WTO countries from
applying customs duties to digital assets
like data—the moratorium continues to
this day.*” Larger economies like China and
Japan are proponents of the moratorium
and advocate that it provides a “stable and
predictable environment” for digital trade to
thrive.’ Proponents also fear that without a
fair taxation framework; nations will begin
to apply taxation schemes indiscriminately.®
In opposition, nations like India and South
Africa argue that the moratorium deprives
developing countries of much-needed tax
revenue.’ Most nations, however, recognize
that the scope of “electronic transmissions”
is too unclear and should be clarified.*!
Although the thirteenth WTO Ministerial
Conference concluded in March 2024,
the members did not address the scope of
“electronic transmissions,” nor did they lift

the moratorium.*

Notwithstanding WTO’s tax
moratorium, possible frameworks for
taxation should be assessed for different
forms of Al assets like cross-border data. A
possible framework might be learned from
countries that impose a digital tax on the
cross-border delivery of e-commerce goods

and services. The realm of digital taxation is

fairly new and not well understood, however,
cross-border delivery of e-commerce goods
and digital services are becoming increasingly
subject to indirect tax payments.®® As such,
two general tax policies exist: direct and
indirect taxes.* Direct taxes are paid to the
government while indirect taxes are collected
by shops, suppliers, or manufacturers and
then paid to the government.* The most
common indirect taxes are a Goods and
Services Tax (GST) or a Value-Added Tax
(VST).“ Despite the complexity of applying
a tax scheme that avoids issues like double
taxation and uneven application, more
nations are adopting indirect taxes on digital
goods and services.”” Consequently, vendors
selling data for Al usage or merchants in Al
data may become increasingly subject to
cross-border digital taxation.

E-commerce has expanded the stage
on which businesses provide goods and
services. Al’s use only further expands the
digital economy by providing more efficient
and productive services between countries.
However, the international nature of Al-
related digital goods and services reinforces
issues that nations have faced since digital
trade was introduced to the world.

C. INTELLECTUAL PROPERTY

The intersection between Al and
copyrights is presently changing the
intellectual property landscape. This is
especially true as generative Al becomes
more prevalent. Some generative Al systems
are “trained” using copyrighted materials
to create works that also have the potential
to be copyrighted. Thus, policymakers and
legislators are concerned with two copyright
issues: (1) the use and remuneration of

internationally copyrighted materials to train




Al systems and (2) ownership of Al-generated

creations.

1. Copyrighted Works Used for AI
Systems

The area of international use of
copyrighted material for Al systems will be
subject to much further development. This is
due to continuous Al development, varying
degrees of copyright protection in Asian
nations, and governing intellectual property
treaties among nations. In Asian countries
that employ a regime for intellectual property
protection, the strength of those protections
“to a large extent, mirrors Western intellectual
property regimes.”*® However, copyright
laws are still not uniform among Asian
nations; and the majority of Southeast
Asian countries scored relatively low scores
in copyright protection.*” Contributing to
further variance, some nations like Japan
and Singapore have introduced copyright
exception laws for text and data mining
(TDM exceptions).”® These laws make
copyrighted work available if it is used for
“computational data analysis” or “computer
data processing.”" Such exceptions might
carve out an allowance for the use of

copyrighted materials in Al systems.*

Beyond copyright issues, some scholars
have suggested a remuneration scheme for
contributors of training data.’® As nations in
Asia move towards a centralized IP database
and registration, an effective remuneration
scheme may become available to authors and
creators who are listed in those databases.”
Remuneration amounts could be negotiated
between parties or flat rate and pro-rata

models could be used depending on the

quantity of content a contributor provides.”

2. Copyrightability of AI-Generated
Works

Using generative Al to create works in
limitless styles, templates, and forms has
given rise to the idea that Al-generated works
might be copyrightable. Although there is a
“global consensus” that Al systems cannot be
an author, jurisdictions have differing views
on what level of “human creative input”
deserves copyright protections.’® Currently,
China leads the trend in lending stronger
copyright protections to Al-generated
works.” Depending on jurisdictional laws,
the levels of copyright protections in Asia

greatly vary.

Al technology gives rise to a new
method of creation. As creations proliferate,
rightsholders and potential rightsholders are
concerned with the implications of copyright
law. Asian countries are eager to adapt to
this burgeoning area of intellectual property,
not only to provide copyright protection
to creators but to bolster the economy by
integrating Al-generated works into the

digital trade.

IV. REGuLATORY LANDSCAPE

Asia’s large geographical region
encompasses a vast number of countries
with various legal frameworks, economies,
and levels of development. This diversity
contributes to a rich and varied regulatory
landscape. As Al develops and digital trade
flourishes, Al-involved trade among Asian
nations fall under specific agreements.
Currently, Asian policymakers are grappling
with the implementation of new policies
and agreements that specifically address Al

and/or digital trade while reconciling older

trade agreements. This section will examine
Al and digital trade policies in Asia, treaty
agreements directing Al and digital trade, and
specific Al regulations among Asian countries
including the Association of Southeast Asian
Nations (ASEAN), China, Japan, and others.
D. PoLicy APPROACHES IN AsiA PAcIFIC

Ten nations from the Southeast region
of Asia make up the Association of Southeast
Asian Nations (ASEAN).>® These nations
are Brunei, Cambodia, Indonesia, Laos,
Malaysia, Myanmar, Philippines, Singapore,
Thailand, and Vietnam.’® Originally
established in 1967, ASEAN aims to create
regional cooperation to promote economic
development among member nations.*
Despite having diverse economies and legal
systems among ASEAN nations, ASEAN
is considered “the most successful regional
organization in the developing world.”®
International relations among members of
ASEAN are guided by the “ASEAN Way”
which comprises two main principles: “non-
interference” and “consensus.”®? ASEAN
nations demonstrate this non-interference
principle by refusing to create any type of
supranational organization that can “impose
community law, monitor the harmonization

of law, or enforce compliance.”®

Further, the ASEAN Way does not
permit interference between nations in
any internal affairs like politics or national
security.®* Using this approach, ASEAN
nations prioritize and ensure their individual
sovereignties.” As an intergovernmental
organization lacking the power to legally
bind or enforce agreements, ASEAN can
only facilitate and monitor agreements and
decisions among ASEAN nations.®® Thus,
some agreements entered into between

ASEAN nations might not have the same




regulatory impact that other agreements
have. The ASEAN Way’s second principle
requires ASEAN nations to make decisions
based on a consensus.”” Consensus-based
decision-making fosters international unity
and community that might not otherwise
be achieved through majority voting.®®
However, the process of consultation and
consensus can also be time-consuming and
difficult while still failing to reflect regional
circumstances.®” These two principles
influence ASEAN-led policy and agreements
on digital trade.

The emergence of digital trade and the
development of Al have created a compelling
motivation among ASEAN nations to
strengthen cooperation and maximize
economic potential. In recognition of the
cooperation necessary to take advantage
of digital trade, the ASEAN Economic
Committee (AEC) is directing the integration
of its regional economy into a “single
competitive market and production base”
for the free flow of goods and services in
the Southeastern region—of course, this
encompasses Al within the digital economy.”
Various policies and agendas outline this
digital integration goal including the ASEAN
Economic Committee Blueprint 2025, the
ASEAN Digital Integration Framework,
and the ASEAN Digital Integration
Framework.”" These policies and plans direct
ASEAN members to facilitate cross-border
e-commerce transactions by “harmonizing
laws for consumer protection” and
“encouraging the development of a coherent
and comprehensive framework for personal
data protection.””? In a similar vein, the
ASEAN Guide on AI Governance and Ethics
directs ASEAN members towards digital

integration by “fostering the interoperability

of Al frameworks across jurisdictions.””?

Thus, ASEAN policy is currently leading
to an integrated approach in Al and all Al

components in the digital trade.

China’s policy on digital trade has
typically leaned towards state control and
the restriction of data flow.”* Despite this,
China’s Global Al Governance Initiative
demonstrates China’s willingness for
international cooperation in the Al realm.”
The Initiative requires that China observe
other nations’ sovereignty and laws when
providing Al products and services.”® It
also invites other countries to participate in
setting rules for the use of AL7” China’s Al
initiative neatly aligns China with ASEAN’s
Al integration goals. However, it is important
to remember that China’s policy is heavily
shaped by political factors like the Chinese
Communist Party’s (CCP’s) goals.”® Thus,
China’s outlook on Al may currently align
with ASEAN policies, but it may be subject
to changes depending on the political
climate.

E. TRADE AGREEMENTS AFFECTING
Dicrrar TrADE AND AT

Most digital trade falls within the scope
of World Trade Organization (WTO) rules
which apply to “the production, distribution,
marketing, sale or delivery of goods and
services by electronic means.””® Asian nations
that are members of the WTO widely accept
that the General Agreement on Tariffs and
Trade (GATT) and the General Agreement
on Trade in Services (GATS) apply to digital
trade.’® However, some confusion exists
as to whether GATT or GATS applies to
digitized products since policymakers have
been unable to distinguish whether digitized
products are a good or a service.®! Established

nearly thirty years ago, WTO’s rules on digital

trade may be showing signs of aging—this is
especially clear amid the debate on the tax
moratorium for “electronic transmissions.”®?
With technological progress, the umbrella for
“electronic transmissions” grows in size, and a
discussion about whether Al assets, in all its
forms, fall under this definition is necessary.
Today’s market conditions are significantly
different from thirty years ago and will
continue to change as Al implementation
continues. Thus, policymakers will need
to consider whether WTO rules should
be updated to better fit the new realities of

technology.

Moreover, digital trade between Asian
nations is also being shaped by regional
trade agreements within the region.*> Many
countries in Asia Pacific use preferential trade
agreements (PTAs) and, more recently, digital
economy agreements (DEAs).* Preferential
trade agreements (PTAs) deal with all
aspects of trade and can incorporate one
or multiple digital trade provisions (DTPs)
effectively impacting a limited aspect of
digital trade.® Digital economy agreements
(DEAs) are “digital-only” agreements that
solely regulate digital trade.*® Some DEAs
are bilateral with the power to bind only two
countries.”” Agreements involving multiple
nations create a larger regional adherence
to whatever standards are outlined in that
agreement.® Many countries prefer bilateral
DEAs because they permit flexibility and
allow countries to “incrementally develop”
digital economy rules.® Such flexibility
and incremental development are two
traits often valued by developing countries.
However, over-utilizing bilateral DEAs
can create inconsistencies in certain digital
trade provisions in a region, and this may

cause digital trade in the region to become




unnecessarily complex.” The following four
central treaties and agreements are examples
of PTAs and DEAs that are shaping digital
trade in the Asia-Pacific. Their impact on
digital trade, in turn, affects aspects of Al

development and implementation.

1. Comprehensive and Progressive

Trans-Pacific Partnership Agreement

The Comprehensive and Progressive
Trans-Pacific Partnership Agreement
(CPTPP) is a Western-led treaty often used
as a “benchmark” for modern generations
of PTAs for liberalized digital economies.
This agreement is a PTA between Australia,
Brunei, Canada, Chile, Japan, Malaysia,
Mexico, New Zealand, Peru, Singapore, and
Vietnam.”* The CPTPP includes provisions
on digital trade facilitation specifically related
to cross-border transfer of information, data
localization, customs duties, and source code
disclosure, all of which can have an impact

on AL*?

Certain provisions in the CPTPP
agreement enable cross-border transfer
of data “for the conduct of the business
of a ‘covered person,” and the provision
further restricts data localization.” While
the CPTPP permits some deviation from
these requirements, but only to achieve
a “legitimate public policy objective.”*
Additionally, data transfer or localization
deviations must not be discriminatory,
nor can it impose greater restrictions than
necessary.”” Although these provisions outline
only general commitments on data flow
and localization, they can have a significant
influence on Al development by impacting
the Al's accessibility to data.”® The quantity
and quality of usable international Al data

from CPTPP countries is largely dependent

on the cross-border data flow shaped by this
treaty.

Other CPTPP provisions prohibit
customs duties on “electronic transmissions”
and any content transmitted electronically.”
This tax ban aligns the CPTPP with the
WTO tax moratorium, which several
Western countries support.”® Although
the WTO has not addressed whether Al-
related assets might fall under “electronic
transmissions,” this regulation can be
interpreted in a way that prohibits taxes on
electronically transmitted Al assets. This
restriction further proliferates the missed
opportunity costs that countries—especially
least-developed countries (LDCs)—would

benefit from.

In another section of the agreement, “[t]
he CPTPP explicitly prohibits parties from
requiring businesses to disclose the source
code of software.” Although, the provision
does not refer to “algorithms,” this language
has the potential to prevent misappropriation
of Al-related algorithms.'® Stronger
protections for intellectual property can
provide some reassurance to Al developers,
thus incentivizing domestic and foreign
investments in Al

Notably, certain arrangements in the
CPTPP treaty are subject to enforceability
under dispute settlement provisions, which
contrasts ASEAN-led agreements like
the Regional Comprehensive Economic
Partnership Agreement and the ASEAN
E-Commerce Agreement.'®" This
enforceability gives CPTPP more “regulatory
bite” and creates a more tangible impact
on Al as opposed to other agreements.
By addressing digital trade issues with the
potential to affect Al development, CPTPP

regulates Al data access, Al algorithms,

and elements of digital trade that have a
peripheral effect on Al. Overall, this treaty
provides comprehensive regulations on
digital trade which encompasses Al-related

assets.

2. Regional Comprehensive Economic

Partnership Agreement

As opposed to the CPTPP agreement,
the Regional Comprehensive Economic
Partnership Agreement (RCEP) is Asian-
led and follows the Asian model of digital
integration found in ASEAN policies.'**
Parties to the agreement consist of fifteen
countries including all the ASEAN member
countries, plus Australia, China, Japan,
New Zealand, and South Korea.'”® In some
respects, the RCEP agreement is similar to
the CPTPP agreement in the following ways.
First, the RCEP also addresses several aspects
of digital trade facilitation.’” Second, the
RCEP contains similar provisions enabling
cross-border data flow.!® Third, the RCEP
also disallows customs duties on electronic
transmissions.'* In these ways, RCEP digital
trade provisions overlap with provisions in
the CPTPP agreement. There are, however,
three significant differences between the
RCEP agreement and the CPTPP agreement.

First, the RCEP affords a qualification to
provisions enabling cross-border transfer of
data or data localization. Unlike the CPTPP
exception to this provision, the RCEP
permits parties to the agreement to choose a
measure that is “necessary for the protection
of its essential security interests.”'”” This
“self-judging” element allows countries
to decide their legitimate public policies,
whereas the CPTPP defines and imposes
a'% qualification.!®” This qualification
promotes national sovereignty—the ASEAN

Way—and represents ASEAN'’s strength in




promoting inclusive guidelines for digital

integration.''

Second, the RCEP carves out an
exception to the generally accepted ban on
“electronic transmissions” customs duties.
This exception permits RCEP countries to
lift the customs duties ban outlined in this
agreement if the WTO tax moratorium is
ever lifted.!!! Again, the latitude in this area
can be attributed to ASEAN imperatives
for non-interference between countries and

promoting cooperation.

The third significant difference between
RCEP and CPTPP is based on enforceability.
Although specific CPTPP provisions may be
enforceable, RCEP conflicts can only be settled
with “good faith consultations” and may refer
the matter to the RCEP Joint Committee if
the “good faith consultations” fall through.''?
This consultation requirement is rooted in
ASEAN’s second principle: consensus. At the
same time, agreements drafted by ASEAN
lack any mechanisms of enforcement by
the nature of their organization. Despite
the threat of enforcement, cooperation in
ASEAN-led agreements is strengthened by
its inclusivity and fostered unity.

In terms of Al, provisions in the RCEP
that mirror the CPTPP provisions have similar
effects. Provisions regarding cross-border data
flow and tax impositions will likely encourage
or discourage Al development in the same
way. RCEP’s differences from the CPTPD,
rooted in ASEAN principles, lend more to
its appeal and, as a result, have attracted most
countries in the Asian region to participate
in a PTA. Creating high participation in the
RCEP agreement might lead to overall digital
integration, but its sensitivities to diverging
national policies may contribute to varying

Al consequences.

3. ASEAN E-Commerce Agreement

The ASEAN E-Commerce Agreement
is another ASEAN-led agreement, but
it is a DEA or a digital-only agreement.
As indicated by the name, all ASEAN
countries are a part of this agreement: Brunei,
Cambodia, Indonesia, Laos, Malaysia,
Myanmar, Philippines, Singapore, Thailand,
and Vietnam.'"” The ASEAN E-Commerce
Agreement addresses some of the same digital

trade aspects that affect trade facilitation as

outlined in the RCEP and the CPTPP.

In contrast to the CPTPP and the
RCEP, the ASEAN E-Commerce Agreement
subjects ASEAN countries to broader
and less stringent cross-border data flow
requirements. The language directs ASEAN
members to work towards “eliminating or
minimizing barriers” that affect the cross-
border data flow of information.''* The
Agreement also restricts data localization, but
it is “subject to their [countries’] respective
laws and regulations.” Such language is broad
and leaves plenty of space for each country’s
respective policies to potentially overshadow
the objectives of this Agreement.

Notably, the ASEAN E-Commerce
Agreement does not mention any
prohibition of customs duties on “electronic
transmissions.”'"> This may have been in
the interests of the least developed ASEAN
countries (LDCs), specifically Cambodia,
Laos, and Myanmar. LDC:s often argue that
this tax moratorium unfairly disadvantages
LDCs, thereby preventing them from
accessing another source of revenue. Despite
the absence of this provision, all ASEAN
countries still comply with the WTO-
enforced moratorium on customs duties on

electronic transmissions.!!®

As an ASEAN agreement, it lacks
enforceability. However, the agreement
encourages ASEAN members to use alternative
dispute resolutions, referring to the ASEAN
Protocol on Enhanced Dispute Settlement
Mechanism.""” Thus, this agreement provides
softer rules for ASEAN countries to adhere
to. The flexibility encased in this agreement
contributes to ASEAN’s digital integration
goals; however, the use of alternative dispute
resolution results in weaker enforcement.
Although ASEAN agreements like this
provide an environment for incremental rule
development, it may be too incremental to
properly promote Al integration. On the
other hand, ASEAN agreements appear to be
setting up a foundation of digital integration
that will provide a robust backdrop for Al
implementation in the future.

4. Digital Economy Partnership
Agreement

The Digital Economy Partnership
Agreement (DEPA) came into force in 2021
and was the first DEA to exist.!'® Countries
involved in DEPA include Chile, Singapore,
and New Zealand.'” DEPA is the most
directly applicable DEA treaty on Al as it
explicitly addresses high-level principles of
data protection, open government data,
cross-border data flow, and areas of emerging
technologies.

Digital trade provisions in the DEPA
have the most substantial impact on Al
compared to the previous treaties, because
the DEPA contains comprehensive data
laws and explicitly addresses Al. First, the
DEPA recognizes “high-level principles of
data protection” like collection limitation,
data quality, and use limitation.'* Although
data protection principles might restrict

data collection, proper data protection can




encourage high-quality, anonymized data sets
for Al use. Second, the DEPA encourages
parties who collect government data to make
it publicly available.'?! This further expands
the range of data available for Al and other
uses while providing transparency. Third, the
DEPA sets forth provisions for cross-border
data flow while restricting data localization,
subject to the same exception provided in the
CPTPPR!'** Cross-border data flow provides
a means to exchange information between
countries. By addressing these three aspects
of data collection and exchange, the DEPA
creates the most robust framework for Al to

access, transfer, and acquire data.

Unlike other PTA’s, the DEPA explicitly
references “Artificial Intelligence” and “Data
Innovation.”'? It recognizes the importance
of developing a regulatory framework for the
ethical, safe, and responsible implementation
of Al Although the DEPA does not provide
any hard regulations concerning Al, DEPA
appreciates Al's current perforations in the
world of digital trade, and it cements the

importance of shaping future Al regulations.

Currently, DEPA is a three-party treaty
with only one Asian participant—Singapore.
Joining the DEPA allows countries “to avoid
traditional PTA negotiations that get derailed
due to cross-sectoral trade-offs.”'** However,
DEPASs free digital trade approach may be
more attractive to developed countries that
already have a robust digital landscape. Less
developed Asian countries are potentially
more focused on incremental regulation,
or their digital landscape does not support
comprehensive regulation of Al. Thus, Asian
participation in the DEPA is limited to only
one of the more developed Asian countries
despite its comprehensive framework for Al

promotion.

F. INTELLECTUAL PROPERTY
Recurarion

The nature of Al’s input and output
process creates the intersection between
Al and intellectual property (IP). The
intersection between Al and IP has grown
as generative Al becomes more prevalent.
With generative Al, developers can use
works of art, literature, images, and other
works to “train” an Al system. According to
its objectives, an Al system can then create
an output of similar or differing text, images,
or other forms of creation. As a result of this
process, there are legitimate concerns about
the rights of works used by Al systems,
outputs generated by Al systems, and Al
technology itself. As Al and digital trade
grow in tandem, the state of intellectual
property rights among Asian regions impacts
the Al sector. As such rightsholders, creators,
and developers must depend on intellectual
property law outlined by regional treaties and
laws. Levels of IP regulation and protection
greatly vary among the Asian regions. The
following two IP-related agreements and
various copyright laws bear an effect on

intellectual property and, consequently, Al

1. Trade-Related Aspects of Intellectual
Property Rights

Trade-Related Aspects of Intellectual
Property Rights (TRIPS) isa WTO agreement
facilitating the trade of digital products.'”
TRIPS governs digital transactions of goods
subject to intellectual property rights like
ownership, transfers, copyrights, patents, and
trademarks.'?® Digital products can include
music, software, films, and other works.
Although it does not expressly mention
digital transactions, TRIPS is technology-
neutral which means that it can be applied

to any product traded online.'”

Due to the proliferation of Al-generated
creations, certain countries, like China,
permit IP licensing for Al-generated works.'#®
Thus, when Al-generated work subject to an
IP license enters the digital trade, it is subject
to TRIPS regulation; and all ASEAN nations
are subject to TRIPS. Furthermore, Al
technology, Al systems, and algorithms used

for Al are all subject to intellectual property

rights that may be traded under TRIPS.
2. ASEAN Framework Agreement on

Intellectual Property Cooperation

The ASEAN Framework Agreement on
Intellectual Property Cooperation (ASEAN
IP Cooperation Agreement) was signed
in December 1995 by all members of
ASEAN.'"” ASEAN countries sought to
use this agreement to create cooperation in
many aspects of IR' Like other ASEAN
agreements, the ASEAN IP Cooperation
Agreement outlines soft rules promoting
cooperation among countries to “enhance IP
enforcement and protection.”"® To do this,
ASEAN countries agreed to strengthen IP
administration, support IP legislation, and
create an ASEAN IP Association.'” These
goals towards a harmonized and singular
IP landscape among Asian countries echo
the digital integration ASEAN strives for.
However, onlookers have conceded that
the cooperation initiatives set out by this
agreement have not been met.'® Notably,
Vietnam is the only ASEAN country that
has achieved progress on the goals set forth
by this agreement.'* This accomplishment
can be attributed to Vietnam’s desire to
join the WTO seeing as the ASEAN IP
Cooperation agreement shares similar
initiatives to TRIPS."> Despite the existence
of the ASEAN IP Cooperation Agreement,

compliance has been questionable.




Consequently, the ASEAN IP Cooperation
Agreement does not necessarily have an
impact on intellectual property currently,
and as a result, this agreement has had little

impact on Al

3. Provisional Measures for the
Management of Generative Artificial

Intelligence Services

China enacted the Provisional Measures
for the Management of Generative Artificial
Intelligence Services in July 2023.'% The
legislative provisions are similar to the
proposed Artificial Intelligence Act and
it specifically addresses generative AL’
Its language is general in that it requires
generative Al to “respect intellectual property
rights and business ethics.”®® Although
vague, these provisions set the stage for

Chinese courts to determine how to apply
this language.

4. Copyright Laws

China also leads the trend in providing
more copyright protections to Al-generated
works. Although Al systems cannot become
authors or owners, developers and creators
who use Al systems have the prospect of
attaining a copyright on Al-generated
products. Three cases in China outline the
bounds in which copyright protections apply
to Al-generated works." In Beijing Film
Law Firm v. Beijing Baidu Netcom Science
Technology Co., Ltd., the court found that a
law firm could not retain a copyright on an
automatically generated analytical report.'®
The law firm could, however, retain some
legal rights outside of a copyright. In another
case, Shenzhen Tencent Computer System Co.
Ltd. v. Shanghai Yingxun Technology Co.,
Ltd., the court maintained that the creative

staff who used an Al system to create a news

report could obtain a copyright on the news
report. Essential to this holding is the extent
of work the creative team put into creating
the final news report. Generating the report
required a process of four stages: data service,
triggering and writing, smart verification, and
smart distribution.'*! In another recent case,
Li v. Liu, the Beijing Internet Court found
that an Al-generated image produced by
Stable Fusion (a generative Al system) was
subject to copyrightability under China’s
Copyright laws.'* The court determined
that the user’s selections, arrangement, and
modifications to the Al system created a basis
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for copyrightability.
China addresses the use of copyrighted

works for Al systems as well, albeit in a
very indirect way. China does not provide
an explicit exception for using copyrighted
materials for computational data analysis, but
China does provide a list of circumstances in
which copyrighted works can be used without
authorization or remuneration.' This list
includes only one provision that could very
remotely apply to Al systems—it provides
an exception “for by laws and administrative
regulations.”"® Although China is reserved
in its approach towards using copyrighted
materials for Al, China is setting precedence
for the limits and bounds of copyrightability
for Al-generated creations.

Japan’s Copyright Act, on the other
hand, specifically addresses using copyrighted
work to train Al systems in Japan.!% Japan
recently amended its Copyright Act in 2018
to further strengthen the availability and use
of copyrighted works for Al systems.'¥ Article
30-4 allows a work to be exploited “in any
way and to the extent necessary” in situations
where it is not being used for “personal

enjoyment” but is being used for data analysis

or computer data processing.'®® The recent
2018 amendment further allows for “minor
exploitation incidental to computerized data
processing.”'* Laws like these are considered
“text and data mining” exceptions."’ Japan’s
implementation of text and data mining
exceptions demonstrates their anticipation
and eagerness to use copyrighted works for

Al innovation.

Another country that implements a
text and data mining exception is Singapore.
Singapore allows an exception for using
copyrighted materials for computational
analysis; however, the Copyright Act enforces
some restrictions."”! Users cannot distribute
copies of the copyrighted work except to
verify “the results of the computational
data.”’? Additionally, the user must have
“lawful access” to the work that is being
used.'” These requirements make Singapore’s
Copyright Act more restrictive than Japan’s."*
Singapore, like Japan and China, makes up a
larger portion of constituents of the Internet.
This larger digital presence and Singapore’s
supportive data infrastructure explain their
eagerness to welcome Al In fact, Singapore
reports the highest score for Al readiness of

all the Asian nations.'”

Copyright law in ASEAN countries
features a diversity of civil law, common law,
or a hybrid of both."*® Malaysia, Singapore,
and Myanmar have adopted common
law principles.”” Whereas Lao, Vietnam,
Thailand, Cambodia, and Timor Leste
have adopted civil law principles.’”® The
Philippines features a hybrid of common
and civil law systems."”” These systems
each contribute to a diversity of copyright
frameworks that will substantially affect the

use of copyrighted materials for Al




Although intellectual property laws vary
among Asian countries, larger players like
China, Japan, and Singapore demonstrate a
willingness to amend or evolve their current
laws to take advantage of the potential of
Al China’s legislation on generative Al and
copyrights of Al-generated creations puts
China farther in the regulatory game than
its ASEAN counterparts. Although ASEAN
countries have a united vision for intellectual
property as demonstrated by the ASEAN
Framework Agreement on Intellectual
Property Cooperation, they have yet to
consolidate or implement this approach.
Instead, ASEAN countries are relying upon
their national intellectual property laws, if
they exist.

The regulatory landscape in Asia is vast
and relies on the interplay of international
treaties, national laws and policies, and
a willingness to cooperate. Even if Asian
countries are willing to participate, they may
still be restricted by the level of their digital
development. Although certain regulations
specifically address artificial intelligence,
regulations and laws that do not mention
artificial intelligence appear to impact the
artificial intelligence sector the most—
specifically digital trade and intellectual
property.

G. Privacy Laws

Beyond treaties, ASEAN countries have
recognized that data privacy is essential to
promote fair digital trade. Laws concerning
privacy acts include Malaysia’s Personal Data
Protection Act 2010, the Philippines’ Data
Privacy Act of 2012, Singapore’s Personal
Data Protection Act 2012, Thailand’s
Personal Data Protection Act 2019,
Indonesia’s Personal Data Protection Law

2022, and Vietnam’s Personal Protection

Decree 2023. As demonstrated by these
dates, each country’s enactment of laws for
data privacy ranges from the early 2010s until
just recently, despite digital trade existing for

much longer than that.

Promotion of privacy laws may hinder
Al’s access to data in some ways; however,
data protection ensures an ethical and safe
digital space for consumers to interact
with businesses and other digital actors.
Safer consumer interactions also boost and
encourage trade, thereby increasing digital
assets to Al These laws also have the potential
to properly anonymize data, and this also
contributes to high-quality data sets used by
AL It should be noted that data protection
impact assessments (DPIAs) are used by
organizations to determine privacy risks and
compliance issues. However, these DPIA’
cannot be used for Al systems in place of an
Al risk assessment. Instead, risk assessments
tailored to Al-specific concerns should be
developed and implemented alongside data
protection impact assessments.

Overall, ASEAN countries have
employed varying national laws on data
privacy and protection based on their specific
development and resources. Although these
measures create some impact by providing
more ethical uses of data for Al, stronger
and more specific actions are necessary to
ensure practical and ethical implementation
regarding the use of personal data for AL
H. CoNcCERNs

The digital economy harbors limitless
opportunities for countries to benefit from
Al and contribute to each other’s success.
However, the successful implementation
of Al is bound to the limitations of digital

trade. And as this paper demonstrates, Al

issues encompass several digital trade issues.
Specific concerns that should be addressed
to promote, not just the implementation,
but a fair and ethical implementation of A,
consists of digital access disparity, exclusion,

renumeration, and ethics.

Digital access and digital infrastructure
vary among the Asian region, but those who
lack digital infrastructure or digital access are
disproportionately affected. Least developed
countries (LDCs) and minorities are often
most impacted by a lack of resources; and
in this case, digital access is a resource.'®
Without digital access, LDCs are unable to
build a strong digital infrastructure capable
of supporting AL If such disparities continue,
LDCs will become more disadvantaged as
the rest of the world moves on with the
advantages digital trade brings. Without the
ability to participate in digital trade, LDCs
will not be able to sustain a rate of growth for
economic success. Addressing digital access
will not only create a much larger landscape
for Al to grow in, but it will also contribute

to mutual economic growth.

Digital access is also related to concerns
about exclusion. Minorities and economically
disenfranchised groups without digital access
will prevent accurate and holistic data
representation. Groups with digital access
who partake in data collection will be more
represented in data sets used for Al “training.”
As more countries and industries apply Al
to make predictions and decisions about the
world, accurate representation is essential.
Without accurate and high-quality data, Al
systems may either fail or provide serious
misrepresentations. If minority groups are
unable to contribute to specific data sets,
especially data sets used by the government,

Al outcomes might calculate solutions




or make predictions that do not benefit
minorities and disenfranchised groups, or
worse, it might harm their positions. Thus,
underrepresentation in data sets is a legitimate
concern. Minorities and LDCs need digital
access to provide their information for Al
use. Digital access is also a general necessity
so that countries can participate in digital

trade and receive those economic benefits.

Concerns over the remuneration of Al
data should also be addressed quickly. Al
development, in general, is progressing at
a rapid pace. Furthermore, generative Al
has taken the world by storm. Unlike other
Al systems that might require technical
knowledge and access to large or restricted
data, generative Al is more easily used by the
public and businesses. Such ease contributes
to its popularity. To protect creators and
to continue to promote generative Al,
remuneration should be urgently addressed.
So far, Asia has failed to implement
remuneration schemes. China, especially,
appears to be relying on intellectual property
laws and copyright laws to address certain
compensation. However, remuneration can
address the use of uncopyrighted works
as well as copyrighted works. This greatly
widens the possible assets that can be used
to train Al Scholars have suggested licensing
and remuneration schemes used by the music
industry. Individual agreements that employ
a pro-rata or a flat rate and tailor these
schemes to specific use and the outcomes’
profitability.'® By addressing remuneration,
increased profitability will more than
likely drive the growth of Al while fairly
compensating parties.

Since the beginning of AT’s development,
discussions about ethics have dominated the

conversation. Asian countries have responded,

in kind, with policies and regulations like
the ASEAN Guide on Al Governance and
Ethics and China’s Provisional Measures for
the Management of Generative Artificial
Intelligence Services. However, Al technology
has created opportunities for bad actors to use
Al for malicious purposes like deepfakes.
Deepfakes are manipulated videos or images
that “depict individuals saying or doing
things they never actually did.”'%* Although
countries can employ their own legal systems
to penalize these types of misuse, addressing
these uses on a larger scale may be more
effective. Aside from enforcing a penalty for
abusing Al systems, stronger privacy and

confidentiality laws can reduce misuse.

Despite Asia’s willingness to adapt
to the possibilities and innovations that
Al brings, the realities of the economic
infrastructure play a stronger hand than
optimism. At the intersection of digital
trade and Al it is clear that reinforcing the
digital trade will encourage Al development
and implementation. Addressing areas of
digital disparity, exclusion, remuneration,
and ethics will foster Al development in the

Asian region.

V. CONCLUSION

In conclusion, digital trade and Al are
invariably linked. Al’s components and its
implementation affect digital trade as much
as it relies on digital trade. In some ways,
AT’s progression seems synonymous with the
flourishing of digital trade. However, Asia’s
diverse digital economy demonstrates that Al

development may not always follow the lead

held by digital trade.

Nations focusing on Al growth should
focus on increasing data acquisition and
improving their digital infrastructure. This
will also improve participation in digital
trade. Cross-border data flow between
nations should be encouraged while digital
infrastructure reinforcement will provide
a foundation for Al as well as the digital
economy. As such, cross-border data flow
and digital infrastructure are key components
that affect Al and its implementation in

digital trade.

Al development is also dependent on
e-commerce for digital goods and services.
At the same time that Al has expanded the
digital economy by providing more efficient
and productive services between countries,
it has also relied on the digital trade for
assets like data. The nature of Al-related
digital goods and services, however, has also
reinforced certain digital trade issues that
nations have faced since digital trade was

introduced to the world.

Hugely fundamental to Al progression
and implementation are policies, regulations,
and laws affecting data, digital infrastructure,
and intellectual property. Currently, Asian
policymakers are juggling regional policies,
regional agreements, and WTO agreements.
However, there is an absence of specific Al
and intellectual property treaties, despite
the newer agreements, like DEAs focusing
regulations on the digital economy. The
lack of a unified approach to Al has
given rise to increasing PTAs and DEAs
which promotes more flexible growth and
inclusivity. Although softer ASEAN PTA’s
and DEA’s promote digital integration, they
lack effectiveness in promoting the Al sector
directly. Instead, ASEAN agreements and

certain PTAs provide a regional space for




building a strong foundation in which Al
can be implemented and directly regulated

in the future.

Larger players in the Eastern region,
like China, Japan, and Singapore are a part
of a sturdier regulatory framework for Al,
as evidenced by some of these countries
being party to the CPTPP and DEPA.
These countries have also enacted legislation
and rules that directly address the issues
of Al. These acts include China’s artificial
intelligence legislation that parallels the EU’s
Artificial Intelligence Act and the various
copyright laws that these countries have
updated to address Al use. These actions
demonstrate a willingness and capability to
adopt Al technology and regulate it. ASEAN
countries, on the other hand, have prioritized
cooperation and incremental rule-building.
This approach has delayed the development
of'a more robust regulatory framework for Al
while building a stronger and more integrated

foundation for digital trade.

Asian countries are eager to adapt to the
changes in intellectual property spurred on
by the development of Al. However, specific
concerns should be addressed in the midst of
enthusiasm for implementation. Concerns
regarding digital access disparity, exclusion,
remuneration, and ethics are essential for
the fair and ethical use of Al. Mitigating
these concerns will further encourage Al
implementation. These concerns can be
addressed through a robust digital regulatory
scheme and through countries adopting laws
coordinating with a national policy to ensure
that Al is used to benefit all of the countries

in this part of the Eastern hemisphere.
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ARTIFICIAL INTELLIGENCE COLLIDES WITH INTELLECTUAL
ProPERTY RiGHTS: WHAT DOES THIS MEAN FOR THE

FUTURE OF INTERNATIONAL ECcONOMIC LAw

CLAYTON REESE

I[. INTRODUCTION

When most people think of artificial
intelligence (Al), they think of 7Robor or
Terminator, but the reality is that Al is not
some evil robot trying to kill you. Instead,
Al is a tool that we are exposed to one way or
another. When you log into Netflix, you are
exposed to their Al movie recommendations.!
When you play chess online, you are exposed
to Stockfish, an alpha-beta algorithm that
analyzes your chess games and tells you which
moves were mistakes and which were the best
in each position.? However, one of the most
common exposures to Al is Al-generated
works, where you type a prompt, and the Al
turns the text into an image, a logo, or even
an invention.?

AT’s ability to mimic an artist’s particular
style and create an image within seconds
is fascinating. However, it also makes one
wonder how this Al can create images that
look like a Bob Ross painting in seconds. Al-
generated works have caused an intersection
between Al and intellectual property (IP),
presenting various complex legal issues for
lawmakers. Specifically, who will have the
rights to the Al-generated work once the Al-
generated work has been created? Moreover,

can you obtain copyright protection for the

Al-generated image, or is it infringing upon
another artist’s work?

The reality is that these are complex
issues to address, but with the proper laws in
place, we can seek “to promote the Progress
of Science and useful Arts.”® The purpose
behind the intellectual property clause is
to create rules that balance the interests
of IP rightsholders against the interests of
subsequent artists, in this case, AI.°> While
lawmakers do want to protect existing works,
they also want to allow subsequent artists
the opportunity to transform the original
work into a work of their own. The rapidly
advancing pace of Al programs presents
an influx of legal questions that countries
worldwide are struggling to deal with.
However, in time, lawmakers will learn which
laws are more effective by analyzing other
countries” laws.

To fully understand how Al infringes
upon someone’s IP rights, it’s crucial to
understand how Al works. Understanding
how Al works is essential to fully comprehend
the issues that Al presents for artists because it
gives insight into how an Al can generate an
image, invention, or logo out of thin air. How
does this Al create this work from nothing?
The reality is that Al needs source material
or some data to create an image.°

This Note will analyze how Al intersects

with IP and the various issues it presents for

its programmers, lawmakers, and creators
across the world. Specifically, this Note will
explore the two crucial problems that Al and
IP are currently facing. The first issue pertains
to the laws in various countries that dictate
data scraping, allocation of liability, and fair
use exceptions. This Note will analyze how
the United States (US), the United Kingdom
(UK), the European Union (EU), and the
Association of Southeast Asian Nations
(ASEAN) approached the issue and what
their current laws are in place to address these
issues. Then, we will compare these countries’
laws across the globe to understand which
laws most effectively balance the IP rights of

artists and the fair use of Al

The second issue pertains to the laws
in various countries that dictate authorship
and inventorship, such as whether an Al can
obtain IP protection for copyright or patents.
This Note will analyze how the US, UK,
EU, and ASEAN approached the authorship
and inventorship issue and whether they
grant IP protection for Al works. Then, it
will compare all these countries’ laws across
the globe to understand which authorship
approach properly balances artists’ and
Als rights. Lastly, after analyzing all these
countries’ Al and IP laws, comparing will
give us insight into the advantages and

disadvantages of particular approaches. Then,




we will discuss what this means for the future

of Al and IP laws across the globe.

This Note is divided into six parts. Part
I introduces the intersection between Al and
IP and the pertinent issues regarding data
acquisition, liability, and authorship. Part II
explains how Al infringes upon someone’s IP
rights by explaining data scraping and how
Al works. Part III overviews the Al and IP
laws across several countries and how each
has addressed the issues. Part IV provides
a comparative analysis of these countries’
approaches to Al and IP laws. Part V
discusses the future of Al and IP laws across
the globe and potential solutions to solving
these issues. Lastly, Part VI concludes with
the current issues that lawmakers are still
facing concerning the intersection between

Al and IP.

II. How DoOEsS ARTIFICIAL

INTELLIGENCE INFRINGE UPON

SOMEONE’S INTELLECTUAL
ProreRTY RIGHTS

New image-generating Al has a
fascinating ability to generate images but does
so at the risk of stealing other artists’ original
works without their permission.” There are a
few ways that Al can learn and then generate
images, but it’s crucial to understand that Al
cannot create anything without data.® More
often than not, Al's knowledge and creations
are a product of unlicensed data or another
artist’s work. Al’s ability to infringe upon
artists’ works is unlike anything we have
seen before; it can infringe upon millions of

different IP rights within seconds.

However, with the proper licensing

schemes and fair use exceptions in place,

lawmakers can help ensure the protection
of artists’ IP rights. While also allowing Al
to use data reasonably without infringing
on other artists’ works. The intertwinement
between Al and IP is complex and confusing.
Therefore, it is helpful to understand how Al
works to fully understand how Al infringes

upon an artist’s intellectual property rights.

A. How ARTIFICIAL INTELLIGENCE
Works

Al learns in a few different ways, but
one of the key similarities in each type of
learning is its ability to learn without human
instruction.” The most common use of Al
is machine learning, which “was defined
in the 1950s by Al pioneer Arthur Samuel
as the field of study that gives computers
the ability to learn without explicitly
being programmed.”® The most common
example of machine learning is Netflix’s
recommendation algorithm, which allows
your account to learn from your data based
on past viewing behavior."" Machine learning
begins with acquiring data—text, images,
pictures of people, and numbers, and then all

the data acquired is used as “training data.”!?

The second type of Al learning is a
subset of machine learning called “Deep
Learning,” which uses interconnected neural
networks to learn autonomously from data
libraries and algorithmic processing.'® Deep
learning is inspired by and mimics the human
brain by receiving natural signals from its
environment, and the AI will react based on
the signals just like a human brain."* Deep
learning has been very effective for large tech
companies like Google, Apple, and Facebook
because of its ability to analyze massive
amounts of data quickly.” In our daily lives,
we are constantly exposed to deep learning;

Apple’s Siri provides us with information

about the weather, news, reminders, etc.,

through deep learning algorithms. '
The last form of Al learning is

reinforcement learning, which is based on
the Al’s interaction with the environment.!”
The AI will determine which decisions are
reasonable based on current circumstances.!®
One astonishing example is AlphaGo, an
Al that learned to play the game Go and
defeated the world champion in 2016."
However, as mentioned above, the most
common example is Al chess programs.
DeepMind, the company behind the
development of these computer programs,
has created a nearly unbeatable chess Al
called AlphaZero.”

These are the three ways that Al can
learn, and it is essential to understand how
Al works because it allows you to know where
they obtain the data from. In some cases, the
Al has been programmed by an algorithm
that searches the entire internet for data
scrap to learn from the data. In other cases,
the programmers unlawfully obtain data
libraries and allow their Al to analyze all the
data. Either way, there needs to be an easier
and more effective way for programmers and
artists to work together so that programmers
can obtain IP licenses lawfully.

B. METHODOLOGIES FOR THE
AcQuisitioN oF DATA FOR GENERATIVE
ARTIFICIAL INTELLIGENCE

It is crucial to understand that Al
cannot create anything without data, Al
needs source material to learn from.?' The
unfortunate consequence of Al’s learning is
the risk of infringement.? There are several
ways that data is acquired to train Al, but
the most common method involves web

crawling and scraping data.” The reality is




that AI has transformed from classical Al
techniques involving hand-annotated data
to data scraping because it is more efficient.*
Data scraping techniques can examine vast
amounts of images and text that are far too

big to investigate manually.”

The transition to modern techniques
is partially to blame on the “Garbage In,
Garbage Out” concept because input
quality dictates the output caliber.?® The old
manufactured datasets were much smaller
than the modern datasets and did not contain
as much high-quality data, affecting the
AT’s performance and output.”” Hence, the
methods for acquiring data have evolved, and
modern datasets have entirely transformed

the sophistication and performance of AI.?

There are four ways of acquiring data:
(1) web crawling and scraping data, (2)
crowdsourcing, (3) curated datasets, and (4)
synthetic data generation.”” Web crawling
is the process of browsing the web to
collect information and then copying all
that information to enhance the speed of
searches.”® Whereas data scraping involves
extracting specific data from across the web,
it can also be used on the data collected from
web crawlers.’® Crowdsourcing involves
individuals or companies soliciting large
online communities to collect data in various
inputs.”? Curated datasets are meticulously
selected and organized to ensure high-quality
data and produce more meaningful results.?
Synthetic data, which is still very new, can
generate data that resembles actual data.*
Still, it is beneficial because it can create
large amounts of data for little cost and fill
in dataset gaps.®

Today’s datasets are completely different
from older ones because older datasets had

to be manually built, which was much more

time-consuming.*® Today, however, nearly
all AI systems are trained with enormous
datasets that primarily contain data scraping
from the internet.’” While there are scenarios
involving infringement, there are also a lot
of scenarios involving fair use of others’
data. In the upcoming section, the analysis
of various countries’ Al and IP laws reveals
that some countries offer broad, fair use for
data scraping, and it is not as harmful as it

might seem.

ITI. ArTIFICIAL INTELLIGENCE
AND INTELLECTUAL PROPERTY
Laws Across THE GLOBE

Countries across the globe have all
begun creating the first Al laws, and each
country has approached it differently. The
intersection between Al and IP laws has
been quite tricky, and most countries are
struggling to create laws that appropriately
balance the interests of original artists and
subsequent artists. However, in the analysis
of various countries’ Al and IP laws, we can
see over time which laws prove to be more
beneficial for artists. Specifically, certain
countries’ laws sometimes do not afford
enough IP protection, while other countries
possibly provide too much security.

Opver the next decade, lawmakers will be
able to learn from the current laws in place
and amend them if necessary. The policy
objective for all these lawmakers should be
to create laws that effectively balance the
interests of the original and subsequent
artists. It is essential to have an established
IP protection scheme because, without one
in place, it jeopardizes the interests of all

artists. However, when IP protection is too

broad and overarching, it hurts the interests
of the subsequent artists. Balancing the
interests of original and subsequent artists’ is
a daunting task, but through trial and error,
lawmakers can learn what laws are beneficial

for all artists.

The most important laws lawmakers are
currently grappling with and creating involve
data scraping and authorship. First, data
scraping has presented a tricky question as to
whether artists should be compensated when
their works are taken and used as training
images.’® Moreover, how should liability
be allocated? Are the original programmers
liable for using unauthorized training images,
or is the end user held responsible for the
infringement?® Second, who is considered
the author of the works created by an AI?
Can Al obtain IP protection for its works,
or can an author obtain IP protection for
Al-assisted work?

In the upcoming sections, this Note
will analyze the international agreements
and individual countries’ laws that dictate Al
and IP laws. The analysis will give us insight
into the pros and cons of specific approaches
and will compare all these approaches to
determine which approach is most beneficial
to artists. The outcome of this analysis will
help discern what this means for the future of
AL IP rights, and international economic law.
A. INTERNATIONAL TREATIES
AND AGREEMENTS GOVERNING
INTELLECTUAL PROPERTY RIGHTS

The World Trade Organization
(WTO) and the World Intellectual
Property Organization (WIPO) are the
leading organizations that bring together
countries to form international treaties

and agreements. The WTO is a global




organization that facilitates agreements and
negotiations between countries to resolve
trade problems. The WIPO is a worldwide
forum for IP services and policies, and its
goal is “to lead the development of a balanced
and effective international IP system that
enables innovation and creativity for the
benefit of all.”#' While international treaties
and agreements do not provide the level of
protection that countries provide to their
citizens, they do offer a protection scheme

to protect IP rights.

The first international copyright law
was the Berne Convention of 1886, which
protected works and their artists’ rights.?
Specifically, it protects creators, including
authors, musicians, poets, and painters,
as well as how their works are used.” The
Berne Convention has not explicitly defined
“author”; therefore, it is left to the members
of the WTO to determine the definition of
author and inventor.* However, the history
of the convention’s definition and how often
they use the term author suggests that they
would consider only natural persons an

author.®

The most well-known and earliest
form of international trademark and patent
law is the Paris Convention of 1883,
which provided international protection
for industrial property, including patents,
trademarks, industrial designs, etc.*® The
current treaty regarding patent protection
is the Patent Cooperation Treaty of 1970
(PCT), which allows protection in a large
number of Contracting States by filing an
international patent application.” While the
WIPO does not have the authority to granta
patent, the international patent application
does have the effect of making the process

much more efficient.®*The PCT essentially

speeds up the patent application process
because you can file an international patent
application and obtain protection in multiple

countries.®

Lastly, the most comprehensive
multilateral agreement on intellectual
property is the Agreement on Trade-Related
Aspects of Intellectual Property Rights of
1994 (TRIPS).>® The TRIPS Agreement is
one of a kind because it protects every type
of intellectual property, including copyrights,
patents, and trademarks.”’ The TRIPS
“Agreement sets out standards by requiring,
first, that the substantive obligations of the
main conventions of the WIPO, [the Berne
and Paris Conventions] must be complied
with.”>? Specifically, the agreement has
“minimum standards of protection. . . [(1)]
cach of the main elements of protection is
defined, [(2)] namely the subject matter to be
protected, [(3)] the rights to be conferred and
permissible exceptions to those rights, and

[(4)] the minimum duration of protection.”

The international treaties and agreements
benefit and help protect the artists’ IP rights.
However, international protection schemes
are in place to make individual countries’
application process quicker and more efficient
by only having to file one international IP
application.’* The single application can
acquire protection in numerous countries and
better ensure international IP protection for
artists.” Furthermore, the analysis of several
major countries is still necessary because
every country has different requirements
for obtaining protection across each type of

intellectual property.

B. UNITED STATES OF AMERICA’S
ARTIFICIAL INTELLIGENCE AND
INTELLECTUAL PROPERTY LAWS

The U.S. has a concrete and foundational
set of rules for IP rights that have been
longstanding and crucial to our scheme of
ordered liberty. The emergence of Al has
presented several issues to the current IP
registration schemes in place, but the U.S. has
already become a front-runner in addressing
the problems. While copyright laws have not
changed much regarding authorship, data
scraping has created many new issues. Data
scraping is not fully understood, and it will
take longer before Courts fully understand
the extent of liability to impose for this type

of data acquisition.

However, recently, a lawsuit between
X, formerly known as Twitter, and Meta,
formerly known as Facebook, emerged when
Metass alleged data scraping of X employees
led to misappropriated trade secrets from
X.>¢ This is just one example of how using
Al can lead to data scraping unauthorized
data that can potentially result in civil and
criminal liability.”” Specifically, suppose Al
tools scrape data from third-party computers,
and it involves some type of improper access
to another person’s computer.’® In that case,
it can violate the Computer Fraud and Abuse
Act (CFAA).»

Establishing liability for data scraping
is still unclear, and courts are currently
attempting to adjudicate data scraping
suits that involve copyrights, patents,
trademarks, and trade secrets. However, the
Supreme Court must make a clear decision
that distinguishes infringing data scraping
versus exempting liability for data scraping.

The following section will lay out some of




the leading cases regarding data scraping,
imposition of liability, and how courts are

grappling with the issue.
1. Data Scraping

In the past few years, courts have begun
to deal with data scraping cases and to
determine the extent to which liability should
be imposed. It is challenging to decide on
whom to impose liability upon because Al
has been utilized by several different parties
in most cases. The most common parties
in these types of cases involve the original
programmer, subsequent businesses using
the program, and individuals utilizing those

businesses’ programs.

At the center of the data scraping
controversy is OpenAl. In 2023, numerous
artists sued OpenAl for selling training
data that contained data from copyrighted
books.®® Two identical cases involving Paul
Tremblay and Sarah Silverman arose in
the past years because OpenAl creates and
sells specific Al software by inputting large
amounts of text known as the “training
dataset.”®" ChatGPT, one of the most used
Al utilizes OpenAT’s training datasets, and it
has been alleged that ChatGPT was trained
on these artists’ copyrighted books.*

The California District Court dismissed
most of the claims against OpenAl because
the plaintiffs could not prove the majority of
their causes of actions.® The Court did decide
not to ignore the artists’ Unfair Competition
Law (UCL) cause of action because it met the
unfairness test.* The unfairness test analyzes
[whether] the gravity of the harm to the
victim outweighs the utility of the defendant’s
conduct.”® Assuming the UCL allegation
to be accurate, the Court determined that

training Al models for commercial profit

constitutes an unfair practice.® Therefore, it
is very likely that ChatGPT has been trained
with these artists’ books, but the difficulty
for artists arises when they must prove

substantial similarities between their works

and ChatGPT’s work.®”

A common theme amongst all these data
scraping lawsuits is the struggle for artists to
establish substantial similarity between their
works and the Al works. The artists struggle
to establish significant similarity because
Al has such a vast amount of data that it
can use the artist’s work and still create a
transformative new work. The difficulty of
proving substantial similarity makes one
think if the Al is fairly using all the artists’
data and is it properly transforming the
original work into an entirely new work of
art that is exempt from infringement? The
reality is the Al is most likely using the artist’s
work, but the AT has access to so much other
data that it can make it nearly impossible for

artists to establish substantial similarity.

The current precedent in place is
concerning for artists because the fair use
exception and the difficulty in proving
substantial similarity begins to harm artists’
IP rights. The artists in Tremblay allege
that they do not need to allege substantial
similarity because they have evidence
of direct copying; however, the Court
disagreed.®® The Court held that since they
could not prove direct copying, they had to
prove substantial similarity.” Hence, this
begins to present a sub-issue within the
data scraping issue because there is not a
straightforward solution towards balancing
the artists’ IP rights and AT’s fair use of data.
The diminishment of artists’ IP rights is an
unfortunate consequence of data scraping;

in the analysis of these data scraping cases,

Al and its programmers are usually not held
liable.

Recently, in 2023, three artists
brought a class action against Stability
for downloading billions of copyrighted
images without permission to train their
Al Stable Diffusion.”® Stable Diffusion “is
alleged to be a ‘software library’ providing
‘image-generating services’ to products
produced and maintained by the defendants,
including DreamStudio, DreamUp, and
. .. Midjourney Product.””" The evidence
of direct infringement in this case is more
plausible and likely to be established than in
the Tremblay 7*. The reason is that she “relies
on the output of a search of her name on the
‘ihavebeentrained.com’ site to support the.
.. LAION datasets and training for Stable

Diffusion.””

Andersen’s cause of action had a more
sufficient and plausible basis, and a review
of the output pages from a search of her
name reveals that it is likely her works
were used as training images, since LAION
scraped five billion images.” This case is still
awaiting adjudication on the direct copyright
infringement cause of action, so there is the
possibility that Al and its programmers will
be held liable for data scraping.” These cases
will have a tremendous impact on the future
of data scraping and could potentially lead
to a Supreme Court interpretation to better
resolve the issue.”®

Data scraping has technically been
around since the 1990s.”” However, the
implications of Al data scraping have just
begun to emerge, and courts are now starting
to grapple with the issues.”® The courts need
to make a proper determination that properly
balances the interests of original artists and

subsequent artists who use Al because the




current system is not adequate. Currently,
the laws in place provide too much leniency
for widespread data acquisition, and it seems
impossible to establish direct infringement

claims.
2. Authorship
The U.S. has taken the majority approach

when it comes to providing protection
for Al-generated works without a human
author.” The Copyright Office and past
Supreme Court precedents have established
clear precedents on authorship regarding
Al-generated works created without human
instruction.®” However, the laws are a bit
more confusing with respect to Al-assisted
works that involve human creativity. These
works can acquire IP protection, but the
person applying for the protection must
disclose which parts of the work were created
by Al or by a natural person.®!
i. Copyright

The U.S. Constitution grants Congress
the power to “[secure for] limited Times to
Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.”®
While authors and inventors do hold
exclusive rights to their works, it makes
one think, can Al obtain its own IP rights?
According to the U.S. Copyright Office, they
“will register original works of authorship,
provided that the work was created by a
human being.”® The U.S. Copyright Office’s
reasoning was based on the Supreme Court’s
holding in Burrow-Giles Lithographic Co.,
where they held that to qualify as a work
of authorship, a work must be created by a
human being.®

In Burrow-Giles Lithographic Co., the
defendant unlawfully made copies of a

photograph and argued that photos should

not have copyright protection because
“a photograph is not a writing nor the
production of an author.”® The Supreme
Court disagreed and held that photographs
are subject to copyright “so far as they are
representatives of the original intellectual
conception of the author.”®® The 1884
Supreme Court created a longstanding
definition of “author” thatstill is used today.*”
Specifically, an author is defined as “‘he to
whom anything owes its origin; originator;
maker; one who completes a work of science

or literature.””%®

The U.S. Copyright has also expanded
on their definition of authorship in the
current edition of the Compendium to further
clarify the Al authorship issue.® Specifically,
they stated that “[it] will not register
works produced by a machine or mere
mechanical process that operates randomly or
automatically without any creative input or
intervention from a human author.”” Hence,
Al does not meet the definition of an author
and is not able to obtain copyright protection

for the works it generates.”*

Most recently, in Thaler, an artist
attempted to register an Al-generated
work for copyright but was denied by the
Copyright Office because “the work lacked
human authorship, a prerequisite for a valid
copyright.”? The Thaler Court’s holding
and the U.S. Copyright Office’s definition
of authorship made clear that they have no
intention of providing Al with copyright
protection.” However, this does not mean
that works with Al assistance are incapable
of obtaining copyright protection.” The U.S.
Copyright Office wants to grant Al-assisted
works copyright protection, but they also
want to utilize their experience to evaluate

the extent of the AI’s contribution.”

The U.S. Copyright Office emphasized
that “[w]hen an Al technology determines
the expressive elements of its output, the
generated material is not the product of
human authorship.””® However, works
containing Al-generated materials are
still capable of obtaining copyright
protection.” If a human arranges the Al-
generated material in a particular way and
it is sufficiently creative, then “the resulting
work as a whole constitutes an original
work of authorship.”**The difficulty lies in
determining how much human creative
control was used to create the Al-generated

work.”

To submit an application for works
containing Al-generated material, the
applicant must identify all authors and
describe the contribution each author made
to the work.!® The Copyright Office and
authors may struggle to accurately describe
and distinguish the amount of human and
Al involvement in the creation of the work.
For example, the Copyright Office canceled
Ms. Lindberg’s Zarya of the Dawn and issued
her a new certificate that only covered the
expressive material that she had created.'”
This leads to the question of whether the U.S.
should adopt another country’s approach
since determining whether a work was

assisted by an Al is difficult to determine.
ii. Patents

The laws governing patents are very
similar to copyrights, but the question
changes to who can be considered an
inventor. This question was presented to
the Fifth Circuit Court of Appeals in 7haler
v. Vidal, when Thaler created DABUS,
which generated two inventions for which
he sought patent protection.'”* He listed

DABUS as the only inventor; however, the




United States Patent and Trademark Office
(USPTO) refused to approve his patent
application because “the Patent Act requires
that inventors must be natural persons; that

is, human beings.”?’

The Fifth Circuit affirmed the holding
in favor of the Patent Act definition of

194 Many other countries have been

inventor.
quicker to consider Al to be an inventor
because Al is able to create inventions without
human instruction and it displays unique
creativity. However, the Supreme Court
refused to alter the principle established in
Thaler after it denied Thaler’s petition for writ

of certiorari.'”

The Supreme Court’s denial of Thaler’s
petition reveals that a majority likely does
not want to alter the current precedent,
affirming the definition of an inventor as
being a human.'*® The US is very likely
taking a firm stance on their definitions of
author and inventor as being only a human
being. This limited definition may prove to be
more detrimental in the future, however, the
USPTO recently sent a notice to “Request for
Comments Regarding Artificial Intelligence

and Inventorship.””

The U.S. has taken a firm stance on
the definitions of author and inventor to
include only works that are created by
humans, however, the USPTO’s inventorship
guidance has provided much more guidance
as to what works can obtain IP protection.'®®
The UPSTO also emphasized that “Al-
assisted inventions are not categorically
unpatentable, [but] inventorship analysis

should focus on human contributions.”'®

C. EvrorEaN UNioN AND UNITED
Kinepom’s ArrirFiciar INTELLIGENCE
AND INTELLECTUAL PROPERTY LAWS

Data scraping in the EU and UK is much
different than in other countries because the
fair use exception is narrower and does not
allow for widespread data scraping.''® There
are very limited exceptions for Al-generated
works in the EU and UK, which has had an
adverse effect on the advancement of AI!!!
The EU and UK’s approach is unique but
potentially provides too much protection for

artists’ IP rights and does not offer enough

fair use for data scraping.''?

The EU has presented much more
concern regarding the imposition of liability
when Al infringes on an artist’s IP rights,
which is likely why they have limited the
fair use exceptions. The concern likely arises
from the allocation of liability because there
are so many different parties involved in the
creation, maintenance, and control of the
Al In the upcoming sections, analysis of
the EU and UK’s fair use exceptions shows
how much narrower their approach is than

other countries.
1. Data Scraping
The EU and UK have two fair use

exceptions: (1) transient copy exception
and (2) text and data mining (TDM)
exception.'” Under the transient copy
exception, copying from an original work
“must: (i) be incidental or transient; (ii) form
an essential part of the technological process;
(iii) enable the lawful use of a work; (iv) and
have no independent significance.”'* This
exception is very limited and only “permits
the copying of a protected work for the
purposes of performing mechanical tasks

which have no autonomous value.”'?®

The transient copy exception is very
limited, however, the TDM exception is
broader and allows widespread acquisition
of data. Unlike the U.S.’s broad fair use
exception that allows data scraping large
amounts of data, the EU and UK’s TDM
exception only allows data scraping for
limited purposes. Nevertheless, “to rely on
this exception, first, the relevant activity
must be performed by cultural heritage
and research institutions in the context of

scientific research.”!'¢

The TDM exception is meant to provide
avenues for lawful data scraping, however
limiting the exception to such a small
category of individuals harms the promotion
of AL It is important to note that a published
directive now permits TDM to be performed
by businesses for any purpose, but only if the
original rightsholder reserves the right to data
mine (terms “data mine or data scraping”
are interchangeably, they both involve the
extraction of large amounts of data from
the web, EU and UK use term “data mine,”

whereas the US uses “data scrap”).'

The EU and UK’s TDM exception does
provide more leeway than the transient copy
exception. Still, the narrow interpretation
leads to businesses merging with other
companies for the purpose of being within
the TDM exception.'® These businesses try
to be within the limited purposes; however,
this approach is not a very efficient solution
in the long term. This interpretation of
Article 5(1) ISD is very narrow, and the
innovation of Al is to the detriment of this
interpretation.'”

2. Authorship
The EU and UK have taken a different

approach to authorship than other countries




by granting rights to Al-generated works.
The UK is one of the first countries to allow
Al-generated works with no human author
to gain IP protection.'?® In comparison, the
EU has stayed consistent with the majority’s
definition of an author being a human
being.'?! However, an analysis of the majority
and minority approaches will be beneficial
for lawmakers to understand how to reach a
proper balance between artists’ IP rights and
AT’s IP rights.
i. Copyright

Copyright in the EU and UK is
completely different than each other but
unique and insightful. Specifically, the UK
has been amongst the minority of countries
that allow Al to obtain rights for its works that
were generated without a human author.'
Surprisingly, the UK defined author of a
computer-generated work as a “person by
whom the arrangements necessary for the
creation of the work are undertaken.”'* In
addition, protection for computer-generated
works in the UK lasts for 50 years, and the
protection for these works extends to every

type of IR
While the UK still does have the same

originality requirement—the author has made
the work without Al assistance, and the work
is a product of human creativity and personal
touch.'” The originality requirement is not
necessary because protection can be acquired
through entrepreneurial work exception.'?
However, the ease of gaining protection for
these works causes the protection to be short
and narrower.'”

The EU has not published a definition
of authorship, but the requirement that an

author be a natural person is apparent in

other EU directives.'”® However, CJEU case

law and EU directives have indicated that
the definition of author “is a natural person,
i.e., a human being who, at least to a specific
extent, is exercising a subjective judgment in
the composition of a work and has control
of its execution.”'? That said, there is still
room for interpretation, and until the EU or
CJEU clarifies the concept of “authorship,”
the majority’s definition of authorship will

remain in effect.'?°

ii. Patents

Developments in Al allow them to
be significant contributors to research and
development in various business sectors,
which leads one to believe that they are
likely to be named as an inventor. However,
the EU and UK’s approach to patents is
surprising because they have allowed Al to
obtain protection for copyright; however,
they restrict patent protection to natural
persons.'?! There is a possibility that the
definition could expand in the future to
include AI as well, but from the recent
court rulings and guidance from the UK
government, it appears the definition is here
to stay.'#

This definition is not likely to change
in the UK either after the definition was
confirmed by the Court of Appeals when
two patent applications with Al listed as an
inventor were denied.'"® The applicant was
Stephen Thaler, the same applicant in the
US’s Thaler cases, in the UK case, he was
also seeking patent protection for DABUS;
unfortunately, it was unable to be considered
an inventor.’** While public policy supports
the innovation and promotion of investment
into AL not allowing Al to be considered an
inventor may have an adverse effect on the

evolution of Al

Similarly, in the EU, Thaler’s application
for DABUS was also denied for the same
reasons, specifically, European patent
applications must designate the inventor
and contain a statement indicating the
origin of the invention.”®> Both the EU and
the UK have made it clear that they have no
intention of extending patent protection to
Al-generated inventions, but the implications
of this decision are not fully understood by

136 However, in time, we will see if

scholars.
the definition evolves to include Al in the

future.

Furthermore, some believe that
allowing patents to protect “Al-[generated]
inventions could have a detrimental effect on
innovation and competition.”"?’ Specifically,
the “advances in Al could reduce innovation
costs, resulting in large volumes of patents,”
meaning some of the best Al technology
would be held by only a small number of
people.’?® Making it virtually impossible for
new businesses to enter the space and obtain
patents for their own Al-assisted inventions
because the patents are already held by some

other player.'

The approaches utilized by the EU
and UK are similar but also unorthodox
compared to other countries. Analysis of their
IP laws offered a unique insight into how not
offering enough data scraping can have an
unfavorable outcome on the advancement of
fair use for AL. While also offering too much
protection for Al-generated works can also
have unfortunate consequences for artists’ IP
rights. No approach is perfect, but countries
should be open-minded to considering other
methods to find the most effective and

beneficial solution for all parties.




D. ASSOCIATION OF SOUTHEAST ASIAN
NAaTIoN’s ARTIFICIAL INTELLIGENCE
AND INTELLECTUAL PROPERTY LAWS

The Association of Southeast Asian
Nations (ASEAN) is an inter-governmental
organization that was created to promote
economic development, and cultural
cooperation, and to provide guidance
for the member states.'* The ASEAN
member states are Brunei Darussalam,
Cambodia, Indonesia, Myanmar, Lao,
Malaysia, Philippines, Singapore, Thailand,
and Vietnam.'¥! Most of the member states
do not have adequate IP frameworks in
place to protect artists from infringement;
however, through the ASEAN, guidance can
be provided on how to create more effective

frameworks.

‘The analysis of all countries reveals that
the ASEAN has very similar approaches to
the EU and UK, but they are also in need of
more IP protection than other countries. The
ASEAN recently released the ASEAN Guide
on Al Governance and Ethics (ASEAN
Guide); however, the guide is more geared
towards the broader implications of Al and
how to use these systems responsibly.'*?
Unfortunately, the guide does not provide
much guidance towards data scraping and
authorship, instead, the guide addresses the
need for domestic regulations since several of

these countries have no guidance in place.'*

An essential point that the ASEAN
emphasizes is the need for international
standards that ensure the best practices for
countries across the world because every
country is approaching the issues in a
slightly different way.'" In early 2023, EU
representatives visited several Southeast Asian

countries to persuade ASEAN countries to

adopt EU Al regulations, but the ASEAN
countries were hesitant to adopt these laws.'®
The reason is that Al’s risks and benefits
are not fully understood and adopting an

approach so quickly could be detrimental in

the future.'#®

The ASEAN has made substantial
efforts to protect IP rightsholders through
the ASEAN Guide and the principle of non-
interference (ASEAN Way).'¥” The ASEAN
approach to Al and IP laws is somewhat
unorthodox and unlike the other countries
analyzed, but they have offered insight into
aspects of Al and IP that different countries
have not thought of.'*® Unfortunately,
though the enforcement of IP protection
has been ineffective in the ASEAN due
to political instability, the only member
state that can effectively enforce copyright
protection is Singapore.'” In the following
sections, this Note will explore the guidance
that the ASEAN has provided to its member
states and how it helps to address issues
involving data scraping and authorship.

1. The ASEAN’s Intellectual Property
Framework and the ASEAN Way

The ASEAN has an IP framework in
place, and it utilizes the ASEAN approach
to protect IP rightsholders.””® However,
as I mentioned above, the ASEAN has no
regulations in relation to TDM or some
type of data scraping exception. Currently,
the ASEAN is in dire need of data scraping
and authorship laws that give artists specific
guidance on how to obtain IP protection. The
ASEAN Guide is an advisory publication that
does not impose legal obligations; instead, it
is meant to work with other member states’

Al and IP frameworks."!

The principle of non-interference, or
the ASEAN Way, is a fundamental principle
of consensus and non-interference among
the ASEAN’s member states.'”> The ASEAN
Way was created to “promote political and
economic stability within the community.”'>
The purpose of the ASEAN Way was to
prevent member states from getting involved

in other member states’ politics, economy,

and overall stability.*

The very purpose of the ASEAN
is to promote political and economic
cooperation and regional stability.'”” The
ASEAN publishes advisories that adequately
guide the member states on how to navigate
through the various issues.”® Specifically, in
1995, the ASEAN Framework Agreement
on Intellectual Property Cooperation was
signed, which seeks to have cooperation
amongst all member states for the protection
of IP rights.”” It was initially signed to
strengthen the IP administration, including
the creation and registration of the ASEAN
IP database.”® Unfortunately, the ASEAN
IP framework has not met its objectives
and is failing to protect the IP rightsholders
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adequately.

Out of all the countries’ Al and IP
regulations and frameworks we analyzed,
the ASEAN is the most underdeveloped, and
artists in these countries are at the highest
risk of having their works infringed upon.'®
Part of this is because the ASEAN is not a
government organization that can implement
Al and IP regulations that are legally binding,
and the member states still have their own
rules in place.'!

It is still crucial that the ASEAN
provides more direct and narrower guidance
regarding authorship and data scraping.

There needs to be a universal definition of




author and inventor so that all member
states have a common definition to follow.
While this may cause some disagreement
among the member states, it is necessary for
better protection. Moreover, there needs to
be more guidance on data scraping and the
fair use of this data because there is currently

no guidance on these issues.

IV. CoMPARING UNITED STATES,
Unitep KingpoM, EUROPEAN
UnioN, anD ASEAN’s
ARTIFICIAL INTELLIGENCE AND
INTELLECTUAL PROPERTY LAWS

Analysis of all these countries’ Al
and IP laws reveals that there are still
several complexities left to solve, and no
one approach will solve all the problems.
Data scraping is extraordinarily complex
and still not fully understood; lawmakers
across the globe are still grappling with how
to effectively balance the interests of IP
rightsholders and the unrestricted use of Al
Hence, analyzing the different approaches
that the US, UK, EU, and the ASEAN
have utilized reveals various advantages and

disadvantages with each approach.
A. Dara SCRAPING

Data scraping in the U.S. is currently
the most prevalent out of all the countries,
and its fair use exception affords widespread
data scraping with little to no accountability
for infringement.'®” In most data scraping
cases, the programmers and the businesses
using the programmers’ software are the
ones being held liable.'® However, liability
is rarely established because artists cannot
ever prove substantial similarity between

their works and the Al-generated work.'%4

This is partially to blame on the broad fair
use exception that allows widespread data

scraping for transformative purposes.'®

The U.S.’s approach heavily favors the
advancement of Al but at the cost of harming
artists’ IP rights. In analyzing cases, only one
of the cases resulted in an artist able to prove
substantial similarity. The reason being it’s
nearly impossible to establish substantial
similarity when the Al can be trained on
billions of images.'* To establish substantial
similarity, it would likely take months, if not
years, to comb through the Al’s training data
to find images or works that will support
your infringement suit. Hence, it is apparent
from the research that the U.S.’s approach is
promoting the advancement of Al but at the

cost of artists’ IP rights.

While the U.S.’s approach tends to lean
in favor of the advancement of Al and data
scraping, the EU and UK’s approach to data
scraping, also known as the TDM exception,
is much more limited.!*” The EU and UK’s
approach leans heavily in favor of protecting
IP rightsholders by only allowing data
scraping for limited research purposes.'®® As
you can see, this approach also has problems
because it hinders the advancement of Al and
data scraping.'® A common theme amongst
every approach is that they all have pros and
cons: they either lean further in favor of Al’s
rights or artists’ rights.

The solution is to find laws that are most
effective in balancing the interests of Al and
artists; however, in some countries, there are
no laws in place that allow a complete free-
for-all on IP rights. The ASEAN currently
does not have any guidance on TDM, and
most of the member states do not have a

TDM exception or any regulations dictating

TDM.'7° While most of these artists in

Southeast Asia are not being afforded the
protection that artists in the U.S., UK, or

EU are being afforded, TDM is still very new.

Over the next decade, as Al advances,
more laws across the globe, domestically
and internationally, will be put in place to
protect the interests of artists better while
also advancing the promotion of Al. The
research and laws in place on Al and IP are
still very new and the current IP frameworks
in place across most countries are outdated
for Al. The developments and innovations in
Al have entirely changed the game for I, and
lawmakers will have to adequately research
Al to fully understand how to balance the
interests of artists and Al.

B. AurHORSHIP

The authorship issue is much more
straightforward than data scraping because
most [P frameworks have definitions of
author and inventor. Only a minority
of countries have adopted the approach
allowing Al to obtain IP protection for its
works.””! The U.S. and the EU have taken
the majority approach of only extending
copyright protection to human beings.'”
However, they do allow copyright protection
for Al-assisted images, but only for the parts
that were created by a human; the parts
created by the Al are not protected.'”” The
majority’s definition of author has been
adopted by most countries, but the UK has
taken a different approach.

The UK has allowed Al-generated
images to obtain copyright protection for
up to fifty years."”* This approach has only
been adopted by very few countries, but it
is possible that more countries will adopt it
in the future.'” Most countries are wary of

allowing Al to obtain protection for its works




because they do not want a handful of people
to be in control of a large part of IP rights.
The ASEAN has been hesitant to release
direct guidance on Al and IP because they do

not believe all the risks are fully understood.

Currently, the ASEAN has no definition
of author or inventor; some of the individual
member states have their own definitions of

author and inventor.'7®

It is not likely that
the ASEAN is going to provide a definition
of author or inventor—they will leave it to
the member states because they do not want
to cause conflict. However, the majority of
the member states do not have guidance on

these definitions, so it could be beneficial to
have a universal definition.

The definition of inventor has been
decided by nearly every country because
of the 7haler cases; Thaler applied for IP
protection for the inventions his Al created in
the US, UK, and EU."” In all these countries,
the courts reached the same holding that only
human beings can obtain IP protection.'”®
However, this is not to say that Al cannot be
considered an inventor in a future case; there
is still room for protection in the human-
created aspects of the patent.

Currently, the definitions of author
and inventor are straightforward and are
not likely to change anytime soon, while
data scraping laws are still very new and
not fully understood by lawmakers. The
comparison of all these countries’ current
Al and IP laws in place reveals that there
are advantages and disadvantages to every
law. Nevertheless, countries should analyze
each other’s approaches and determine
for themselves whether their current IP
frameworks are adequately balancing the

interests of IP rightsholders and AL

The U.S. is likely offering too much
leniency for widespread data scraping, while
the EU and UK are not offering enough.
Reaching the right balance between the
interests of IP rightsholders and AT is
challenging, but lawmakers need to assess
their current frameworks and change
them accordingly. At the same time, other
countries in the ASEAN need assistance from
international and domestic organizations
to implement guidance and regulations for
data scraping. Time will tell if the current
frameworks in place are adequate or if they

are unfairly benefiting one side or the other.

V. FUTURE OF ARTIFICIAL

INTELLIGENCE AND

INTELLECTUAL PROPERTY LAWS

FOR INTERNATIONAL EcoNOMIC
Law

Data scraping presents a variety of
issues for lawmakers to address; most of the
current laws in place are harming artists’
IP rights. In all the lawsuits analyzed, it is
apparent that artists are frustrated and are not
being compensated for Al using their works
without permission.'”? The result harms the
balance between artists’ IP rights and Al’s
IP rights by disrespecting artists’ works.'®
Artists are unmotivated to put a lot of time
and effort into making a unique work because
they fear that someone using an Al work
generator can copy their work without their
permission.'®!

The lack of respect for artists’ works
harms public policy and the encouragement
of producing new works because no one will
ever be compensated for their works. The

works will inevitably be infringed upon.'®?

The artists who rely on this income are the
ones being harmed by these Al-generated
works because it can be challenging to stay in
business when sales are taken by a third party
using an Al work generator.'® Moreover, the
value of their works is diminished by Al as
well as the time and effort that artists put

into creating their works are undervalued.'®

Artists are not motivated to create new
works and put substantial amounts of time
and effort into them if an Al can make the
same image in a matter of seconds.'® There is
a dark side to data scraping that undermines
the time, value, and effort that artists put into
their works.'® However, in the next decade,
the evolution of AI will teach lawmakers,
programmers, and the public how to better
protect our interests against Al. Moreover,
what types of laws can lawmakers be put in

place to protect IP rightsholders?

The U.S. could switch its approach to
a more similar approach of the EU and UK
or only allow Al to be trained on purchased
datasets. Instead of allowing Al to data scrap
the entire internet, laws could be put in place
where Al can only be trained with datasets
that they have licensing of. This would
substantially slow down the advancement of
Al in some ways, but it would provide much
better protection for IP rightsholders. This
approach would allow IP rightsholders to sell
the works to be included within a particular
training dataset that way, they are adequately
compensated.

On the other hand, the EU and UK
should consider allowing data spreading for
more purposes than only limited research
purposes. Both approaches are not perfect,
but these countries learn from each other

and create laws that get closer to reaching

that perfect balance. The EU and UK should




be aware that not allowing widespread data
scraping could potentially be harmful to
their economy if businesses decide to relocate
for such purposes.'®” Negatively impacting
the advancement of Al in some countries
could have adverse effects and lead to them
moving to the U.S. to carry out activities that
otherwise would not be allowed.

The TRIPS agreement does provide
some requirements; however, more guidance
needs to be released by the WIPO and WTO
to address the authorship and data scraping
issues.'® Currently, the limited amount of
authority is leaving it up to countries across
the globe to figure out how they want to
approach and solve the problems. Within
the next decade, guidance and regulations on
Al and IP will slowly emerge, and lawmakers
need to learn from the disadvantages of
specific approaches.

All the implications of Al are still
developing, and the complexities of issues
continue to expand by the day. There are
still questions regarding liability when Al
exercises a certain level of autonomy that
neither the programmer, business, nor
end user has control over.’” Many of the
remaining questions will need to be decided
on a case-by-case basis, and the evolution of

Al will continue to present more questions.

VI. CoNncLusION

The rapidly emerging role of Al in IP
has jeopardized the current IP frameworks
across the globe, and there needs to be
international guidance on Al-generated
works. Al has created an influx of legal
issues, and lawmakers are still struggling

to develop the most effective laws due to

the complexities of data scraping. Data
scraping is unlike anything we have seen
before, and the infringement of IP rights is
the unfortunate consequence of widespread

data scraping.

The comparative analysis of all these
countries’ Al and IP laws has revealed that
there are advantages and disadvantages
to every approach. Still, countries need
to learn from each other what the most
effective strategy is. The UK and EU should
not close off the idea of allowing more data
scraping to promote the advancement of Al
while the U.S. should consider potentially
limiting some of the widespread data scraping
that infringes upon IP rights. No singular
approach is the most effective, but through
trial and error, countries can determine which
laws are most beneficial for all parties.

Over the next decade, more domestic
and international regulations will be
implemented to protect the interests of IP
rightsholders better while also promoting
the advancement of Al. Currently, research
and knowledge of Al’s capabilities are still
very limited and developing; as time passes,
laws will evolve to suit the needs of all parties
better. The future of Al and IP laws across the
globe will likely never stay stagnant, but it is
up to lawmakers to learn how to balance the

interests of IP rightsholders and Al effectively.
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WATER, WATER, EVERYWHERE, AND NOT A DROP TO DRINK:

WATER, PROPERTY, AND INTERNATIONAL LAw

ALEXANDER MARTIN

I[. INTRODUCTION

Water is the most abundant resource
in the world.! Different types of water have
different purposes, and freshwater is among
the most precious of this resource. Earth is
made up of seventy percent of water, yet
only three percent of water is freshwater.”
Despite this wide disparity, the international
community has failed to act quickly to
protect this resource. Perhaps unsurprisingly,
humans have also been fighting over water
for millennia.> Resolutions to conflicts
over water follow a similar process to other
peace processes, which is to say conflict
resolution is accomplished through mutual
assent. International agreements governing
water law have a long history dating back
to the early twentieth century.” These
early treaties governed the navigability of
waterways.® Most of the agreements were
confined to trade route agreements and the
transboundary lines of borders formed by
rivers or artificial waterways which continue
today.”

This comment will examine the
development of water law—both surface
water and groundwater. It will then look at
how that law has been applied internationally.
Then, it will discuss the various ways that

international law can look at water, from

water being held in common, to water being
held privately, to water being held publicly,
and the implications of each of those regimes.
Finally, it will explore the United Nations
Development Goal 6 and look at where

growth is possible and necessary.

II. WaTeER Law DEVELOPMENT

Domestically, several countries
developed water rights according to property
law principles.® However, the law has treated
water differently, developing some rules of
use based on groundwater and others based
on surface water.” As time has advanced and
understanding of groundwater’s relation to
surface water has grown further, some in the
legal community have urged for a different
legal regime more in line with the scientific
interpretation of water.'” Scientists have long
been urging users of water to understand
that groundwater and surface water are all
connected for better water management
and stronger grasp of the concept of the
hydrological cycle."" But despite this push,
most regimes, both within the United States
and internationally, apply the legal principles
in familiar terms according to the precepts
of property law.'?

A. RipARIAN RIGHTS

Surface water developed legal principles

according to the concept of riparian rights."

In the common law, only landowners whose
property bordered the stream were entitled
to the water." Riparian rights developed and
eventually granted rights of water use to those
who did not directly about the water.” The
modern trend has been to modify the pure
riparian view by borrowing from the law of
nuisance to look at reasonableness of use.!®
Critically, these rights are subject to the
other landowners whose property borders the
water."” Therefore, while a person typically
can do as they wish with water, if they set
up a dam that restricted another person
who had access to the water, that would be a
violation of rights of the second person.'*In
this sense, riparian rights were less of direct
ownership of the water and more the right
to use, because flowing water cannot be
captured, because it is always moving, and
thus, always changing."

Another twist on riparian rights was that
it initially applied only to flowing streams
and only later applied to all bodies of surface
water.”’ Some scholars argue that the older
common law version allowed for water
usage at will among those who had riparian
rights.?! Early decisions contained threads of
what is now considered three distinct views,
looking towards concepts of reasonableness
and prior appropriation® (discussed infra in
A.3 and A.5) in addition to the traditional

common law conception of riparian rights.




The reasonable use view gradually grew in
popularity until it became the dominant fork
of riparian rights among those jurisdictions

that purport to follow the common law.

In many ways, the law of water followed
other laws, as regulations displaced or
supplemented the common law. Some
scholars point to the adoption of regulations
of riparian rights and the expansion of those
rights to other waters, not just streams and
rivers, but all surface waters and groundwater
as well.?* Riparian rights were a good early
system when the understanding of both the
source and quantity of water was limited,
but it was not sufficient for a modern age.”
As discussed below, the rule of capture has
certain benefits in being a bright line rule,
but is limited to certain users, and creates
a race to drain as much water as possible.
Regulated riparianism attempts to solve these
various problems by treating the water as
public property® (see infra section III, for a
discussion on the various views of water as
property).

The regulatory scheme can vary from
licensing and notice requirements for all
wells, whether put into commission or
out of, to addressing quality of water and
ensuring it does not become polluted, to
considering the financial and public health
wellbeing of the above types of regulations.””
One of its purposes is to allow access to
water for non-riparian lands.?® The earliest
versions of these statutes required permits
to access water from waterways and lakes.”’
Regulated riparianism has become essentially
the dominant water management method in
the 21st century, with even those that are less
regulated and more reasonable use focused
having enshrined some statutory protections

in their laws.

B. RuLE oF CAPTURE

Groundwater rights followed a similar
trajectory to early riparianism but diverted
in important ways, exemplifying the Roman
maxim “cujus est solum, ejus est usque ad
caelum et ad infernos.”®® This maxim suggests
that ownership of land extends to everything
above the land as well as below it.>' Thus,
the water exists as part of the land itself
and whoever owns the land may do as they
wish with it. The English decision in Acron
v. Blundell elaborated on that principle and
created a legal rule.®” In that case, a mining
operation dug pits and eventually deprived
an adjoining parcel of land access to his well
water as a result.”” Both sides attempted
to refer to Roman law,* but in the end,
Blundell’s counsel persuaded the justices.”
In this case, the justices made clear they were
drawing a distinction between the law that
applied to surface water (termed “rivers and
flowing streams”) and groundwater, because

it lay underneath the soil of a landowner.*

Groundwater rights further developed
under the legal principle commonly called
the “rule of capture” throughout the Western
United States. The thesis of this legal right
is that water exists in underground basins,
and those who drill or mine into them are
capturing the water.”’” The courts attempted
to distinguish between water in underground
streams versus water that “percolated.”®® In
the case of a basin that was underneath two
pieces of property, a person building a well
would be allowed to use the water even if it
caused the other landowner to have reduced
water in their well.* In fact, this does make
some logical sense, especially at the time. It
is often difficult to determine where water
is sourced, and in the case of a compound

like water, it is not separable by property

lines. The court pointed out that taking
water from one place reduces it roughly
evenly from the entirety of the source it
occupies.®’ Thus, because water was on
the land, and landowners have the right to
control whatever is on their land, this became
known as, either absolute ownership, or the
right of capture.?! In Texas, who among the
U.S. ‘states is one of the strongest adherents
to this view, water is viewed as part of the
land.*> However, it is not inseverable from the
land. For example, it is possible to separately

convey land and water.®?
C. RuLE oF REaSONABLE USE

As science and technology evolved, and
our understanding of water as a resource
grew, so did our understanding of its
scarcity.* While absolute dominion or the
rule of capture was the dominant rule®,
some jurisdictions recognized a very simple
principle. New Hampshire was the first
court to reject the absolute dominion rule
when a business put up a dam that caused
another’s land to be flooded.“ Rejecting this
use as unreasonable, the court determined
that rights, even of property, are limited and
used reasonably for others.” While the initial
understanding of the reasonable use rule
was one that included care for other users
of the water, it eventually became a rule that
examined which use was more beneficial.**

‘The obvious struggle with this rule is one
that plagues the law itself. That is, what does
it mean to be “reasonable” and should judges
be the one drawing those lines. While I do
not endeavor to answer the latter question
in this article, judges have often opined on
what a “reasonable” use of water is. However,
it took until the restatement’s embrace of the
reasonable use tool for a clear understanding

that reasonable use balanced one landowner’s




interest and the utility provided using that
water to determine its overall reasonability.’
While this rule became popular, many
courts—as one can imagine—had different
conceptions of what reasonable means.™ As
noted above, the traditional reasonable use
balanced interests and utility of the particular
water use, while others were more broadly
and merely examined the rights in light of
the rights of others,”! in stark contrast to a

firm, absolute dominion rule.
D. CoRRELATIVE RIGHTS

Other jurisdictions rejected reasonable
use in favor of a more equitable system,
based on the area of an underground basin
owned. While the term correlative rights
appeared in various courts in the 20th
century, the conception of water rights
shared proportionally emerged in California
in the case of Katz v. Walkinshaw.’* The
court explicitly rejected reasonable use and
held that owners of underground basins
of water should use that water in relation
to their relative holdings of land.”® In the
beginning, courts and even commentators
have had difficulty articulating the difference
between correlative rights and reasonable
use, but over time somewhat of a middle
ground resulted and identified correlative
rights as proportional sharing of water.’* In
California, the state where the doctrine has
been most developed, the court determined
reasonable use was proportional to the use
of land above the water basin.”® The benefit
of correlative rights, especially compared to
reasonable use, is that an investor would have
agood idea of how much water they would be
entitled to whereas the same investor would
have to persuade a judge their use provided
more utility to society in a jurisdiction using

reasonable use.

In application, this rule of proportionality
only applies in cases of drought, or when the
water is insufficient for all.’® Thus, when
water is insufficient to cover all uses in the
land in which it sits, it may not be sold, even
by a landowner with water rights to non-
overlying land.”” In some ways, this follows
the hydrological conservation principles
discussed above. When water is used on
overlying land, it can seep back down to the
basin from which it originated.’® Therefore,
the water essentially recharges itself.>® This
obviously cannot happen when water
is taken from its source. As a final note,
even correlative rights must give way to
reasonable use when there are two competing
landowners with claims to the water but
insufficient water to fulfill those needs. In
those cases, the courts will default to the more

societally beneficial use.®
E. PRIOR APPROPRIATION

Many states in the west shared a border
with Mexico and there were many Native
American settlements which were for the
most part autonomous. Because of this, the
settlers moving to the west had to have some
way to interact with these other countries.
As a result, the U.S. entered treaties with
the various settled groups and countries that
were there before, most of which enforced the
pre-existing property rights.®’ This created a
problem for those migrating west, because
they would not be able to take water as they
needed it and must respect the rights of
others. The American West is a much drier
climate than the East and thus favored a
system that allowed them to access the water:
namely, prior appropriation.®

Prior appropriation follows a similar
principle to the “rule of capture.” Its basic

premise is that those who make beneficial

use of the water, ought to reap the benefits,
as long as they were the first in time.®® As
applied to surface water, it had the advantage
of allowing use outside of riparian lands, or
outside of the direct course of the water,
thereby allowing irrigation to flow to many
lands, not just those adjoining the water.®
Practically, this involves the digging of ditches
or other irrigation systems to allow access to
the water from lands that would otherwise
not be able to sustain agriculture or other
things required by significant amounts
of water.” Prior appropriation began as a
custom, enforced by miners migrating west
during the gold rush.®® An early provision had
language that allowed full use of the water
and had limiting language only on the basis

of agricultural purposes.”’

The laws also made clear that it applied
to those outside of the land directly adjoining
the water, fully departing from the riparian
rights of surface water rules in the eastern
United States.®® At the same time, the laws
also protected the original holders of the right,
such that any diversion of the water must not
interfere with the rights of those who are
already using the rights, including mills,
miners, and farmers, among others.”” This
marked a firm rejection of the hydrological
view; water was able to be transferred from
one tributary to another, without regard for
how drained one would get.

Initially, prior appropriation applied
exclusively to surface waters, at most,
only including rivers and streams.”” Some
states included lakes within their prior
appropriation statutes’' while others added
all surface waters to them.”” Groundwater,
on the other hand, had a bit of a different
history. Because of the relatively arid climates,

and mountainous areas, it was much more




difficult to access groundwater in the western
states than the eastern ones. Because of that,
while groundwater rights were included
within the appropriative rights regime, they
were not accessed much.”® Scientists and
those interested in excavating eventually
created technology that could reach the deep
waters in the western states where it was
otherwise accessible.”* As excess use became
more of a concern, and understanding of the
water cycle itself grew, the federal government
stepped in and stopped providing such easy
access to water sources, or at least requiring
cost-sharing among farmers who sought
to irrigate their lands when the water they

sought was outside of the reclamation zone.”

III. DEVELOPMENT OF WATER IN
INTERNATIONAL LAw

International law is a relatively new field
within the law, but disputes over water have
a long history, dating back to 2500 B.C.7
Despite the lack of formalized international
organizations overseeing it, agreements of
transnational waters also have a long history.
For example, the treaty of Westphalia and
Munster, at the end of the thirty years
war, allowed access to the northern Rhine
for trade.”” Other European treaties in the
nineteenth century focused on mercantilism
and the expansion of commerce, covered
mostly transboundary navigable waters for
riparian states.”® While international law
covers things such as bilateral agreements,
it also serves as a set of overarching customs
which become norms and practices.”

A contributing factor water conflicts
is that water serves as substantial borders
for countries.?® Even if it doesn’t border a

country, water is not a stationary resource; it

can flow to other countries. Traditionally, a
country that served as the mouth of a water
source had full rights to that water.® For
example, the United States is upstream of
Mexico from the Rio Grande, and in 1895,
the U.S. attempted to divert the water for
irrigation, to the detriment of Mexico.®
This framework is the natural application
of riparian rights on a more macro scheme.
However, with no higher governmental
power to adjudicate competing claims, the
system fell prey to the weaknesses of the
anarchical structure between countries.®
Recognizing the untenability of the status
quo, and with the advent of international
organizations such as the United Nations,
the world gradually added protections and
backstops for competing claims between

countries.

It took until the latter half twentieth
century for mobilization to a significant
degree among the international community.*
For example, in 1977, the UN Water
Conference recognized a right to: “‘access
to drinking water in quantities and of
quality equal to their basic needs.””® In the
modern era, water was included as one of the
development goals of the United Nations.*
On the whole, the water problems facing
the modern world are roughly: (1) access
to clean water for developing countries,®
(2) water privatization in developing
countries, and, (3) water conflicts between
upstream countries who can control water
and downstream countries who are forced
to accept whatever is taken from or placed
into that water.* And all of these problems
are compounded by the potentially existential

crisis climate change poses to water systems.”

A. ArPROACHES TO WATER RIGHTS
INTERNATIONALLY AND ECONOMICALLY

One of the benefits of riparian water
rights, is that water does not belong to
anyone. It is not the property of the
government, companies, or individuals.
Water is free-flowing, and while those whose
property connects to it may use it, they
may not do so in such a way that conflicts
with their neighbors’ rights, according to
the principles of reasonable use. Upon the
recognition that water is free flowing, it falls
less easily within the paradigm of a private
property one.”’ Private property fits most
easily within a system that allows for a rule
of capture system, or correlative rights, in a
sense. In others, where the water is looked at
according to its social good or abandoning,
being next to the water altogether creates a
more common good.”” On the other hand,
riparian lands that flow between countries
can create a common property ethos. In
such a system, water belongs to no one and
everyone. Each person may make use of it
as they wish. In this way, water is prevented
from being monopolized by one country.
A common property view of international
water may be better than a public property
or private property-based system, but it also
creates some harms.

In the early days of riparian lands,
the incentive was to use as much water as
reasonably possible. Streams rarely ran low,
and in days of drought, they could recharge
themselves eventually. And when the water
eventually ran low, one would look to another
source of water. This type of use is commonly
referred to as tragedy of the commons.” The
basic principle of the tragedy of the commons
is that property held in common creates the

incentive to use as much of it as possible for




yourself. After all, if you don't take it, the
next person will, thereby reaping full benefits
at a sharply discounted cost, because the
cost is borne by the community rather than
the individual. Contrast that with private
property, where for each increment of overuse
is a price you will pay in the future.” While
a person who uses the commons will also
have to pay the future cost of not using the
resource when it runs dry, an appropriator
may split the cost among those who have
access to the common resource, whereas if
he drains his own water source, he would be

the main bearer of the cost.”
1. Mekong River Basin Case Study

One key example of this struggle is of
the Mekong River regime.”® China is one
of the countries upstream of the Mekong,
and it have used its control over the water
to create dams, reducing access of the water
to downstream countries, such as Laos,
Cambodia, Vietnam, and Thailand.?” When
China exerts control over the Mekong,
merely because it is upstream and has the
ability to do so, it is practicing absolute
sovereignty.”® Downstream countries, then,
are subject to upstream countries water
needs, and indeed, China, in building dams,
controls the flow and volume of the Mekong,
despite only twenty percent of the river and
basin being within its borders.”” Originating
in the Tibetan Plateau at a height of 5000
meters above sea level, the water travels to
the South China Sea, and does so quickly,
with profound hydrological effects, creating,
among other things, the potential for power
generation.'®

As part of its expansionist goals,
China has constructed dams to harness the
hydroelectric potential of the Mekong River.
In 2016, China had fully constructed seven

hydropower plants with plans for twenty
more in the Lacang (Northern Mekong in
China proper).!®! In a traditional riparian
system, with an overarching binding legal
body, construction of these dams would
likely be illegal. This type of use would
almost certainly interfere with the rights of
another to access the water. While China
vigorously disputes that characterization, the
downstream countries have contended that
the effects of the dams have been felt, even
as early as 2012.'? Indeed, eleven dams were
completed as of 2020, and in conjunction
with reservoirs, the downstream countries
have experienced drought-like conditions

from the lack of low due to the dams.!®

China, for its part, denies that its
dams are preventing water flow, pointing
to other countries that are in the Mekong
upstream, such as Myanmar, and arguing
the Mekong has higher source flows there,
so China’s dam project is not responsible for
the variation in the Mekong.'* Buct satellite
imagery and other data demonstrate the
dire state the downstream Mekong states are
in.!® Thailand and Vietnam are the largest
recipients of China’s water policy in the
Lacang. In a typical monsoon season, the
Lower Mekong overflows as water rushes
down, but in 2019, the river did not refill
itself.'® The construction of these dams are
damaging entire ecosystems and reducing
access of food to the people who rely on this
seasonal cycle.!”” Ironically, hydroelectric
dams are a renewable energy source, but
the construction of these dams might also
exacerbate the conditions of climate change
for the downstream Mekong countries by
making flooding less consistent, decreasing

water flows for an already drought-prone

area, and cause changes to the water cycle

itself.18

Despite the lack of cooperation from
the countries that would have the largest
effect in making more water accessible to
all, the downstream Mekong countries
collaborated over the latter half of the
twentieth century, culminating in the
creation of the Mekong River Commission
in 1995 and signing of a treaty.'” The key
provisions of this treaty are to use the river in
an “equitable and reasonable way.”''° In terms
of the property paradigm, this more closely
aligns with riparian rights according to the
principles of reasonable use. In practice, the
requirements of the agreement are threefold.
The requirements are notice, consultation,
and agreement.'"! Notification is the lowest
requirement and allows for diversions on
tributaries of the Mekong requiring only
notifying the other parties.!* Consultation
is a slightly higher level of interaction and
applies to diversions for basins that touch
other countries” land during the wet season
or for intra-basin diversions during the
dry season.'’® Agreement is the highest
requirement of the treaty and applies to
diversions of the mainstream that affect inter-
basins during the dry season.'

In many ways the MRC has been
successful. It is a multilateral treaty between
countries that have not always cooperated
closely and has been a hub for the sharing
of information and development of new
technologies.'”” But the MRC has not been
an unequivocal success. Because while China
controls much of the flow of the Upper
Mekong, it is not the only country that has
built dams, causing water flow issues and
the same flooding which has affected the

downstream countries. For example, the 3S




Basin contributes a significant amount to
the Mekong and is roughly divided among
Cambodia, Laos, and Vietnam in nearly

116 Tnn addition, it contributes

equal numbers.
to twenty-three percent of the mainstream of
the Mekong.'” Yet, Vietnam has built many
dams. One of them, the Yali Dam, directly
contributed to death of fish due to lack of
water when the reservoir was being filled. The
dam also contributed to flooding when water
was released from the dam, causing damage
to the villages and the ecological system of the
downstream 3S Basin area.!’® Many of these
dams are possible because they fall under the
lowest requirement of the treaty, notification,
or in perhaps more cynical cases, because the
demands of national interests outweigh the

obligations of the treaty.'”

The effect of the Mekong agreement
would have much more teeth if the countries
who had control over the mouths of the
Mekong, such as China, participated in it.
China continues to build dams and, even
though it is not a member state of the MRC,
is considered a dialogue partner.®* In 2010,
some scholars noted that China had been
participated in information sharing and
statement from Chinese officials pointed
towards an increase in diplomatic dialogue.!
In the ensuing period since then, China has
only increased their dam building.'** While
some of that information sharing has led to
positive results,'” China has still not done
enough and has also actively harmed its
neighbors to the south, both contributing
to drought and flooding, exacerbating the
effects of climate change. And even to the
extent China does participate in information
sharing, it too prioritizes national interests to
whatever benefits might be conferred upon

more collaboration.'?*

What may be even more problematic is
the way China engages with these countries.
China’s efforts to be a regional and potentially
global hegemon have led it to create methods
of reaching out to other countries and
providing developmental finance like the
Belt and Road Initiative (BRI).'* Despite
claiming to be a partner within the region,
this is a less cooperative form of interaction,
with China typically taking the lead, focusing
on the goals of their financial institutions
rather than the individual needs of a particular
country.'” In 2018, a plan of action was
published that sought to increase cooperation
among the countries in the Mekong Basin
supplemented by other agreements including
the BRI.'” To date, nothing has even been
published on how this will be accomplished,
let alone actual efforts undertaken to make it

come into effect.'?®

Worse, the member countries of the
MRC are not treated as allies among China,
but instead, China interacts with them
bilaterally.'* This has a crippling effect
among the regional development which
could happen but is hampered by the way it
is currently engaged with. Finally, in addition
to water access, upstream countries do not
have to worry about water quality.”*® Many
countries, including Laos, the country in
the MRC with more upstream access to the
Mekong, allows untreated effluent flow into
the river.’®! The MRC could benefit from the
creation of a water administration focused on
improving access and quality to water, as well
as a more effective system than one premised
on dialogue with countries upstream of the
Mekong. '

Opvverall, the construction of dams both
among MRC countries and the dialogue

partners, as well as dumping effluent into

the river highlights the limitations of even
treaties in international law. Countries
don’t even enforce local law regarding
regulations of overfishing, water control and
management, and construction demonstrates
that there needs to be stronger incentives to
participate internationally. More enforcement
mechanisms have given effected countries the
ability to adjudicate their rights in reaction
to those who do not follow the agreement or
find ways around it. The Mekong represents
just a microcosm of the overall issue plaguing

riparian countries.

The above-described problem is one
the international community has recognized
for nearly a century.’? It was important to
the international community to develop an
agreement to handle water. The haphazard
treaty system, which predated the UN,
was not sufficient for developing countries
who needed water and other countries who
did not have the extra resources to entice a
treaty from an upstream country or regional
power.”* As a result, the UN General
Assembly requested a report on the legal
problems relating to international treaties.'®
The Secretary-General produced the first
responsive report in 1963 and a supplemental
report in 1974."%¢ In 1971, on the basis of
the first report, the UN set out to modernize
and codify the law of “non-navigational
uses of international watercourses.”"?” This
effort took over twenty years because of
natural opposition and lack of knowledge
of various topics including what effect the
modernization would have on current treaties
in effect, the requirements upper riparians
would owe to lower riparians, and even the

definition of international watercourses.'?®




2. International Agreements and

Dispute Resolution
The UN Convention on the Law of

the Non-Navigational Uses of International
Watercourses (UN Watercourse Convention)
represented the United Nations’ long-
standing efforts of attempting to establish a
rule of customary international law for the
protection, management, and preservation
of water.’’ The system is applicable to both
groundwater and surface waters, noting
that they form part of the same whole
rejecting the American tradition of treating
them differently.'® In 1997, the agreement
was put forth and adopted by the General
Assembly."¥! In the initial vote, 103 states
voted in favor (including all of the current
MRC states) and 3 against (including China),
with 28 states abstaining, but it took 17 years

for the treaty to come into force.

Vietnam was the thirty-fifth country
to join, finally causing the convention to
come into force.'"*? Despite its participation
in the convention, Vietnam has also built
dams affecting its riparian allies in the MRC.
Article Five of the Convention establishes
the principle of equitable and reasonable
utilization and participation.'® Similarly,
Article Seven creates an “[o]bligation not to
cause serious harm.”'* However, these two
articles work together, and based on a totality
of the circumstances, the obligation not to
cause serious harm only rises to unlawful
when it is also unequitable or unreasonable.'®®
Reminiscent of the MRC, the two key
requirements within the IWC Convention
is Notification and Consultation.'4

In some ways, the [IWC Convention can
be seen as a success. Like the MRC, it requires
communication and collaboration between

states and could lead to the advancement

of new technologies and the ability to fight
climate change as a global community.
But, like many international agreements,
the enforcement mechanisms of the IWC
Convention are largely what you make of
them. Article 33 of the IWC Convention
provides disputes are to be settled via

negotiation.'?

If negotiations fail, then the
Convention allows for the mediation or
conciliation by a third party or the use of
another watercourse institution or arbitration
at the ICJ to resolve the dispute.'*® Finally, if
nothing happens after six months, then the
dispute must be submitted to a third party
fact finding commission.'* Yet, if after all of
this, there is still a dispute, the commission
may only administer a “recommendation”
which the parties must consider in “good
faith.”® For a case study on how effective
such a system is, one merely has to look
the Mekong River Basin. Like the IWC
Convention, the MRC has requirements
regarding reasonable and equitable use
and prevention of harm. It also requires
the same communication and consultation
requirements. Despite that, the MRC has
failed to address many of the issues facing
those who rely on the Mekong.

Even when submitted to an international
tribunal it is not always clear a dispute will
be resolved even when the tribunal issues
a judgment. In 1977, Czechoslovakia and
Hungary made an agreement to build a
barrage and dams in the Hungarian city of
Nagymaros and the Czechoslovakian city of
Gabcikovo situated on the Danube River.!>!
Initially the plan was a purported success
and both sides were happy, expecting it
would strengthen their economic future and
further develop friendly relations between

two socialist countries.”* However, many

groups in Hungary began to oppose the plan
because of economic and environmental
reasons.'”® This culminated in 1989, when
Hungary ceased working on the project.”
At the time, Czechoslovakia had almost
completed their dam at the time Hungary
stopped, and Hungary had barely started by

the time they stopped.’

The countries made an attempt at
negotiation; however, the conversations
were unsuccessful because both sides
were intractable. Hungary wanted the
dam in Gabcikovo to be torn down and
Czechoslovakia wanted the dam in Nagymaros
to be completed.”® In the meanwhile,
Czechoslovakia implemented “Alternate C,”
with the hydro plant at Gabcikovo running
at a lower level than initially intended.' In
1992, Hungary terminated the agreement.'>
In 1993, Czechoslovakia separated into two
countries, the Czech Republic and Slovakia,
with the Czech Republic repudiating any
right or obligation under the 1977 Treaty.'”
Eventually, due to regional pressure from the
EU, Hungary and Slovakia agreed to submit
the dispute to the ICJ.!®

The two countries jointly submitted
a Special Agreement'®' to the ICJ asking a
series of questions, the gravamen of which
is the effects of Hungary’s 1989 suspension
and subsequent abandonment of the project,
whether Alternate C was acceptable including
whether Czechoslovakia’s unilateral damming
of the Danube was acceptable, and whether
Hungary was allowed to terminate the treaty
in 1992.' This case has the distinction of
being the first one where the IC]J visited
a physical location for the purpose of
evidence gathering.'®® Hungary argued
the doctrine of changed circumstances

and impossibility.'"** In addition, Hungary




alleged that Czechoslovakia should not have

implemented Alternate C unilaterally.'®

The IC] decided that Hungary should
not have unilaterally ceased working on the
treaty, rejecting both of their arguments.'®
However, the Court also decided that
Slovakia had violated international law,
not by pursuing Alternate C, which it was
entitled to do, but when it diverted the
waters of the Danube as part of Alternate
C, holding that it was not proportionate.'®”
The Court also decided that neither party
terminated the treaty and that Slovakia was
a proper successor.'® Their order included a
command to follow through with the treaty
in accordance with the Vienna Convention
which holds that treaties are binding and
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must be performed in good faith.'®inally, the
Court asked the two countries to collaborate
and, because both parties were in breach,

cancel whatever amount of damages were

due.'”?

After the judgment was rendered, the
two countries attempted to mediate an
amiable solution.!”! However, once again,
talks broke down, and Slovakia alleged
that Hungary stepped away from the
table, and upon new elections, refused to
participate in the Framework Agreement
and delayed implementing the Court’s
judgment.'”* Slovakia then again invoked
the jurisdiction of the Court based on its
Special Agreement and asked the Court
to reexamine the judgment.””? The Court
then requested Hungary’s position on the
Court’s jurisdiction.”* Hungary complied,
and no further court proceedings were
held. However, the dispute was not resolved
until 2017, when Slovakia requested a
discontinuance of the proceedings, which

the Court granted.'” Even when the ICJ

has authority over a dispute, both parties
agree to be bound, and the Court attempts
to perform a Solomon-esque judgment, it is
unclear whether either country will accede

to the authority of the judgment.

One might ask, how to make strides
internationally in the wake of these virtually
nonbinding agreements. It almost appears to
be a set of motions that countries go through.
However, there are nuggets of value that can
be gleaned, and signs of positivity towards
the future. First, absolute sovereignty is a
decaying or dead view among countries.
Even regional superpower like China must
pay, at minimum, lip service to cooperation
internationally. Secondly, information
sharing has been improved, and that is a
truly valuable first step. Finally, some regional
institutions, like the European Union, can
utilize pressure to incentivize cooperation
among countries and support them being
subject to agreements they accede to, and
courts they petition, regardless of who holds

the institutional respect.
B. Warers HELD PRIVATELY

Another potential solution to the
modern water problems we face is the
privatization of water. After all, the solution
in many cases to the problems presented
by commonly held property is to hold the
property privately.'”® The shepherd who
owns the grazing lands has an inventive
to prevent his sheep overeat, or he bears
the cost solely on his own. One of the key
understandings from Tragedy of the Commons
is the idea that externalities are not borne by
right holder, or, if they are, can be diffused.
On other hand, when held privately, some
externalities can be borne by the producer,
or, in many cases, can be shared among

the community."”” For the private actor,

this is the goal. Water is a resource that is
especially prone to externalities being borne
by all. After all, a reduction of water in one
property does not only drain it from that
property.'”® Recognizing that water sources
are often interconnected in ways we cannot
see demonstrates that water drains from the
entire area, rather than from the piece of
property it is being drained from. Once the
water is gone, it takes many years to recharge,

often devastating local communities.'”?

Nevertheless, the market does seek to be
efficient and optimize strategies for extracting
a resource like water.'® In the 1970s and 80s,
neoliberalism was an emerging economic
ideology and privatization was adopted
by many international institutions and
propounded by many large countries as a tool
for development.'®" Water privatization has
had cycles of being popular and promoted,
such as the nineties when it was required
by the World Bank to secure loans, to
activists in the 2000s pushing more towards
a recognition of a right to water."® But
privatization is on another wave of popularity
as countries are only too willing to surrender
their resources to companies for the right
price.

Privatization of water resources mainly
manifests in two ways. First, is when a country
privatizes the sale of their water utilities and
allows a private company to administer the
water agency.'® Second, is when a country
sells the rights of water to a private company,
usually a multinational corporation.'®
The latter is typically referred to as water

markets'®

and happens in the international
context when a multinational corporation
has the power to lobby poorer countries,
communities who have weaker bargaining

power, or even countries like America.!'s




Meanwhile, the former often occurs when a
developing country attempts to secure a loan
from international organizations such as the
World Bank or IME'¥ Part of the reason the
World Bank and IMF embraced these market
solutions is because of the vast influence the
U.S. has on those institutions. Both have
weighted contribution according to how
much one contributes to the organization
and the U.S. is by far the largest contributor,
the U.S.’s preferred policy outcomes are
resultingly often mirrored in loan or grant

requirements.'®
1. Water Utilities

Water utilities have typically been
owned by the government, usually the
local municipality, since the late nineteenth
century.'® However, in the 1990s, the
quasi-public nature of these services began
to affect the budgets of the owners of the
water utilities. In addition, large amounts
of corruption, population growth, and
inconsistent or unexpected pricing, in
countries such as Bolivia, led some to believe
that the status quo was untenable.’”® In
response to these coalescing problems, some,
especially strong believers in the neoliberal
school thought privatization would solve
many of these problems. Water utilities
shouldn’t have a priority for allocating water
and cannot make some of the decisions that
a corporation who is managing the water
can.” As such, people used water heavily
and the price of that exceeded the revenue
the utilities were taking in.'? In response,
utilities would be forced to evaluate other
options to raise revenue, one of them being
raising taxes which was unacceptable to
the public.”® Enter private companies who

would take over the utilities.

Part of the theory for why this would be
a better water management paradigm is that
businesses should be able to more efficiently
allocate the resource to the place where it
allocates the greatest return on capital for
that business.'” On the other hand, private
businesses can also offer an injection of
much needed money to either modernize
a system or make investments for people
who have less access to water.'”” Perhaps it
is unsurprising that there grew a movement
to privatize, and certainly, in places where
access to water is limited, the potential
benefits are extraordinary. But many scholars
regard the privatization surge in the 90s as a
failure. Indeed, in places like Bolivia'*® and
Argentina,'”” water privatization caused civil

unrest and led to substantial political change.

But privatization is not unique to
developing countries. Even among large cities
in the United States, the governance can be
enticed to privatize because of the above
principles. Cities in the United States facing
budget crunches have sometimes looked to
water management companies to sell the
right to water management. In 1998, Atlanta
began a process of privatizing their water
services.'”® The company, who purchased
the rights, made promises that would sound
similar to one familiar with the typical refrain
of those in favor of privatization: costs would
go down, infrastructure would be built, and
the system’s efficiency would be substantially
enhanced. In addition, opposition to the sale
was discouraged by guaranteeing the jobs of
those who worked for the municipal water

provider and the threat of increasing prices.'”

The sale was completed and initially all
involved saw it as a success.*”® The buyer,
United Water, was a company known

for success and it was working with Suez

Lyonnaise, one of the largest worldwide
providers of water.”! Atlanta officials even
saw it as a future model other cities would

> which may surprise the modern

copy,”
reader living in a large city whose water is still

run by a municipality owned utility.

However, shortly thereafter, the newly
private water company began to raise
prices.””> Many problems plagued the system.
For starters, millions of dollars in uncollected
water fees remained outstanding, the sewer
system had been neglected and needed
maintenance, and whole parts of the system
needed to be replaced.” In addition, Suez
purchased United Water and became the sole
operator of the facilities less than a year after
purchase.?” Overall, the plan had failed and
less than five years later, Atlanta had to rebuy
its water system at a loss.?”® In many ways,
greater efficiency means charging higher
prices for harder to access places. This is the
same argument people raise against those
who want to privatize the mail service in

the U.S.27

Failures of this magnitude do not only
exist in the U.S. In addition to privatization
in South America, Asian countries have
had privatization efforts occur there due to

298 In some ways, this can

globalization efforts.
be framed as the efforts of the international
community to assist in development. The
Asian Development Bank identified water
as a necessary component for the region to
develop.?®” Privatization projects have also
been common in the Asia-Pacific region.?'
Manila, the capital city of the Philippines

privatized their Metropolitan Waterworks

and Sewage System (MWSS) in 1997.2!!
Water access and weak infrastructure

plagued the MWSS, recently emerging as

a fledgling democracy after a dictatorial




rule, the country was encouraged by the
World Bank to privatize their system in
large part explaining the benefits as increased
affordability and greater access for the
public.?'* The impetus for this change was
a variety of problems plaguing the water
systems. The MWSS was overstaffed, there
were significant delays in implementing new
projects, and perhaps most importantly, the
MWSS was considerably in debt, which
in turn, meant the government who was
the ostensible owner of the system was in
debt.?® Things were so bad, that water was
only provided “17 hours per day to two-
thirds of [the Manila population].”*'* As a
result, the Philippines surrendered its right
to run the water system and sold it to two
companies with one company managing
the “cast zone” and the other managing the
“west zone.”?" These proposed changes had

216 which is a marked

certain requirements,
improvement from other systems wherein the
transfer is typically one lump sum transferred
and did not require certain benchmarks.?"”
‘The terms of the deal were such that Manila
Water (one of the purchasers of the MWSS)
could only raise prices in certain cases, that
access to water was to increase over the years,
and to fund the remaining debts of the
MWSS and pay for “the regulatory authority

involved in the privatization.”'®

The evaluation of the privatization has
been mixed. Some of the biggest gains were
the immediate rate drops in the east zone and
increase in access to water connections.’”
However, there have also been significant
setbacks and failures to meet the deadlines
of the agreement. For example, though the
private companies had promised to have
access to 100% of Manila within ten years

of the agreement, in 2004, seven years after

the agreement, only 58% of Manila was
connected to the water network.??® Worse,
due in part to an economic crisis passing
through Asia, the private owners raised
prices over 1000%, based on force majeure,
one of the three valid reasons to raise prices
according to the agreement.””! Although, the
companies did attempt to ameliorate these
conditions through assistance programs for
the poorest neighborhoods in their customer
base.?”> But perhaps the most positive piece of
news is that as of 20006, ninety-nine percent
of Manila Water’s base had twenty-four hour
service.”?On the other hand, water rates have
only been raised higher since privatization,
and in 2008, water was charged at a rate
of $26.98 Philippine pesos for every cubic
meter of water, roughly three times the price

before privatization in 1997.%

Overall, one can see both positives and
negatives of the Philippine experiment. And
in terms of capitalism, it is almost inarguable
that it was a success. Manila Water was
profitable, and significantly, after a ten-year
evaluation of the takeover.?”> However, water
is not a resource on a spreadsheet where one
can simply make the choice to forgo it. It is
a required resource for human existence. As
a result, some scholars think that approach is
the wrong one and instead, water should be
seen as a right to which humans are entitled
to.?® This is a concept that has taken hold
within many international organizations and
advocacy groups (discussed infra). But at least
when a private company takes control of the
water system of a municipality, everyone
should be entitled to access it. When private
companies buy water rights from developing
countries the results can be something akin
to the rule of capture in Texas, whereby one

rights owner may drain the water from a

basin without accounting for the cost to
society.

2. Water Markets

As noted above, water, particularly
groundwater, is subject to externalities, and
those externalities can often be split among
others who rely on that particular source of
water.”” Various regulatory systems have
arisen to attempt to alleviate some of these
externalities, but it is still all too easy for
large corporations to take advantage of
communities everywhere around the world.
In California, this manifested as a way to
sell water in drought conditions. In essence,
using the correlative rights branch of water
law. This was in essence a water market and
was largely considered successful.**® Water
markets essentially function as a tool for
people who own land with water but don’t
need all of the water, they have access to and
can sell that right to water to a different user

who could make better use of it.?*

Farmers are very common beneficiaries
of water markets. As time has gone on and
more efficient methods of irrigation and
water use have arisen, they have needed much
less total water compared to the past.?° When
the system works properly, it works exactly
as market advocates suggest, maximizing
efficiency and generating exactly the proper
measure of social benefits, balancing need for
the water users who receive compensation
for relinquishing their rights.?' However,
when it goes badly it ends up with companies
who have a stranglehold on a local economy,
often being able to markup water prices
significantly.?* Most frequently, this creates

several externalities.
Externalities are an economic concept for
costs or consequences of various choices.”?

In the United States, under the regulated




riparian system, agencies oversee the waters
and must approve the transaction. One large
externality is displacement of people when
water sources run dry as a result of company
actions. Coca-Cola has been blamed for
causing water shortages in India with a
decline in local water levels when Coca-Cola
built a plant in Rajasthan, an Indian state.”*
Coca-Cola’s extractions can be among some
of the most harmful externalities produced
because to make a coke product, water is
not merely captured but transformed into
something else and taken to another place.
In a similar case, Coca-Cola was granted
a license to drill in Perumatty Village in
the state of Kerala, and within two years
Coca-Cola had drained 500,000 liters of
groundwater, causing the complaints among
the village of scarcity of water and the village
itself to cancel the license in 2003.2*> Coca-
Cola sued and it went all the way up to the
Indian Supreme Court, but in 2017 Coca-

Cola renounced its right to the plant.?*

In the wake of externalities such as
precipitous drops in the water level and
displacement of peoples, there are methods
governments can take to ameliorate them.
The democratic process is very strong and, in
some cases, business have been voted out for
consuming too much water.””” The strongest
versions of this are states that require some
sort of approval prior to the beginning of
such a project, and then subjects it to review
to ensure that companies are complying with
the regulations. Some have suggested a return
to common riparian rights where water is
considered an appurtenance and removal of
water from the basin must be accompanied
with some sort of recharge mechanism or a

higher cost for water removed from a basin.**

The privatization of water is a trend
that reached a pinnacle in the 90s and had
a vicious response among advocacy groups.
Since then, there has been various tensions. A
private right of water has its benefits. It is true
that markets can allocate resources to those
who would want them most, and for some
places where the public use of water was an
abject failure, such as the Philippines, private
companies stepping in provided certain
benefits to the people in terms increasing
access, but there were also failures that came
with it such as the significant rise of prices.
Similarly, the privatization of water markets
was able to allocate water to those who
needed it compared to people like farmers
who might have had an excess of water, but
it also has led to the drainage of basins and
displacement of peoples.

C. WarEr 4s 4 PusLic Goop

Some scholars are skeptical about
the entire project of treating water as a
private good, instead arguing that the
commodification of water is fundamentally
wrong in light of the human need for its
sustenance.” Those who strongly advocate
for the right to water oppose the view that
looks at water as though it is capable of being
rendered private property. However, water
being held in common creates an entire other
set of problems described supra, therefore,
some advocate for the water to be a public
good. For these scholars, the purpose of
water policy should be access to clean and
sustainable water, even if it comes at the cost
of companies bottom lines.

While the geopolitics of water has a
long and rich tradition, the idea that humans
have a right to water is a relatively new
one. The UDHR (Declaration of Human

Rights) and other documents which came

about in the mid twentieth century failed
to inscribe a right to water.”*® Some treaties
have mention of water, but often in limited
contexts and with regards to people who are
particularly affected by access rather than a
general human right to water.?*! Some UN
Conferences contemplated a right to water,
but was couched in terms of all resources,
reading: “the natural resources of the earth,
including the air, water, land, flora and fauna
and especially representative samples of
natural ecosystems, must be safeguarded for
the benefit of present and future generations
through careful planning or management,”
while the other was much more specific
and stated: ““[a]ll peoples, whatever their
stage of development and their social and
economic conditions, have the right to have
access to drinking water in quantities and of
a quality equal to their basic needs.”**> But
the meaning of the right was not explained
until 2002 when the UN Office of the
High Commissioner for Human Rights
Committee on Economic, Social, and

Cultural Rights elaborated that:

The human right to water entitles
everyone to sufficient, safe,
acceptable, physically accessible and
affordable water for personal and
domestic uses. An adequate amount
of safe water is necessary to prevent
death from dehydration, to reduce
the risk of water related diseases
and to provide for consumption,
cooking, personal and domestic

hygienic requirements.*

Since then, the UN has only
supplemented that right by explaining that
it is essential for all rights. Which makes
sense, from a Maslowian perspective. Water

is a necessary resource for all activities. It is a




base physiological need that supersedes nearly
every other need. Indeed, the international
community recognized that every other right
is somewhat subordinate or dependent on the
right to water and so the right to water was
retroactively recognized in the UDHR.*
Obviously, food needs water to grow,
especially agriculture. Ergo, water insecurity
often precedes food insecurity. In 2008, a
food crisis occurred which was partially due
to droughts in Australia, who was a major

exporter.®

Some states opposed the idea of creating
a human right to water.”*® Canada argued
that governments had a duty to provide
water to their citizens but stopped short of
suggesting that it was a right.” Similarly, the
United States argued against the existence
of the right.**® Despite the opposition, in
2010, when Bolivia put forth a General
Assembly resolution recognizing the right to
water and sanitation, it passed 122-0 (with
41 abstentions).** Worrying about the legal
effect of creating such a right, the U.S. was
one of the countries who had abstained from
the vote.”® Eventually, a narrower resolution
that specifically allowed for the existence and
collaboration of the private sector while still
declaring the right to water and sanitation
was passed by the HRC, where no dissents
were noted.?!

The advocates and nongovernmental
organizations who pushed for the political
recognition of a right to water in the UN
saw it as a necessary first step, but upon
accomplishing their goals in 2010, set out
to bring about policy implementation to
effectuate that right.”* However, many
countries still see water policy as a domestic
act, and territorial sovereignty is one of the

touchstones of international law.?>> As such,

this again touches on the weakest aspect of
international law: how to create enforceable
standards against countries that do not
respect the rights enshrined by international
organizations.”* In addition, water law is,
for the most part, regulated locally, either by
municipality, state, or federal government.
However, many countries have implemented
laws which would ensure water rights are

protected in their country.*>

In addition, the UN has adopted plans
known as “development goals” which create
benchmarks for success. In 2000, the UN
created the Millenium Development Goals,
one of which was to increase access to clean
water in the world.?® Some of the goals
were successful and others were not. Still, in
2015, the UN created another set of goals,
termed Sustainable Development Goals.””
While access to clean water and sanitation
were part of a larger set of goals in 2000,
the 2015 goals separated clean water and
sanitation into its own goal, called Goal
6.2% Goal 6 is for the entire world to have
access to “safely managed drinking water.”?>
The UN released a report on how close we
are to achieving that goal and found that an
additional 687 million people had access to
clean drinking water since 2015.%° Of course
more people with access to water is welcome
news, however, the report also determined
that the world was significantly behind on
its goal. In the remaining six years, the area
that needs the most assistance to accomplish
the SDG, is sub-Saharan Africa.’®' “Of the
771 million people still lacking even a basic
drinking water service in 2020, half lived in
Sub-Saharan Africa.”

Unfortunately, Goal 6 may not be
accomplished by 2030. According to the
United Nations World Water Development

report unless some of the sections of the
goal quadruple, it will not be reached.”®
One of the largest problems is necessary
projects are unfunded and lack benchmarks
or targets to reach.’®® In addition, only
twelve percent of the commitments involved
cooperation.’® Yet, sixty percent of the
world’s freshwaters are transboundary.?*
Both of these problems may be ameliorated
in part due to commitments by countries
like the U.S., who have a robust aid regime
in place. In the wake of the 2023 UN Water
Conference, the U.S. promised a three-
year, $1.2 billion investment into “foreign

assistance for water security and sanitation.*®’

Clean water is not a problem that is
isolated to developing countries though.
Countries like the U.S. also suffer from lack
of clean water systems in many of their cities.
Flint, Michigan and Jackson, Mississippi
were two large American cities whose water
was contaminated and caused severe harm
to the people living there.”*® The U.S. also
suffers from weakening infrastructure which
will have a deleterious impact on our water
supply.”® The American Society of Civil
Engineers” have put out a report that suggests
the U.S. needs to increase investment almost
triple what it is currently spending to avoid
risk of collapse of infrastructure such as
dams failing, pipes needing replacement,
and sustainability of current lifestyle.?”* This
problem is particularly acute in the west, an
arid or semiarid region where droughts are
common, and reservoirs are low.?”! The U.S.
set out a series of principles suggesting they
have move toward viewing water as a human
right; however, more steps must be taken
beyond paying lip service to the existence
of that right to continue to see human

development and a more sustainable system.




IV. ConcrLusion

There are many ways to view water. One
can view it as a right, which is held either
commonly, privately, or publicly, each with
its own set of pitfalls and benefits to it. But
water is not like other resources, and it’s
not like other rights. International law can
only go so far. In order to see the respect for
boundaries, access, and management, one
must use all of the tools available in their
arsenal. International law is strongest when
it is supported by local populations and
when regional bodies provide incentives to
help enforce it. Were no longer the riparian
nations who can use water as they see fit,
regardless of how it affects our neighbor.
Water exists within basins, and those basins
can be recharged, but doing so requires

collective action.
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