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L INTRODUCTION

Why does Michelangelo’s sculpture of Moses have two small horns?
Because of a translation quirk more than a thousand years earlier. When the
scholar Jerome started on a Latin translation of the Bible in the year 382, he
embarked on a two-decade project that would ultimately produce what
became the Vulgate.! Along the way, however, St. Jerome made a fateful
decision at Exodus 34:29. The Hebrew Bible refers to Moses carrying the
tablets down the mountain, his face radiating shafts of light.> However,
Jerome’s Latin describes his face as having cornuta—horns—and that word
influenced European artists more than a thousand years later.’

1. Vulgate, ENCYC. BRITANNICA, https://www.britannica.com/topic/Vulgate
[https://perma.cc/RSMD-PIL6] (last updated Jan. 22, 2025).

2. Exodus 34:29.

3. Christopher Eames, Does the Bible Describe Moses as Having Horns?, ARMSTRONG
INST. OF BIBLICAL ARCHAEOLOGY (Apr. 28, 2024), https://armstronginstitute.org/1047-does-the-
bible-describe-moses-as-having-horns [https://perma.cc/NP9J-F6DY] (portraying a picture of
“Michaelangelo’s famous sculpture of Moses (circa 1513—1515), depicted with a horned head”).
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Something comparable has been lost in translation with the harmless
error rule for Texas civil cases. The Texas rule dates from 1912 and has two
prongs.* Texas courts will treat an error as reversible if it either:

(a) probably caused the rendition of an improper judgment; or

(b) probably prevented the [complaining party] from properly
presenting the case to the appellate courts.’

The first prong works like the harmless error rule in other American court
systems,’ but the second prong is unique to civil cases in the Lone Star State.

When the second prong speaks of preventing the complaining party
from properly presenting the case on appeal, What does that mean? More
precisely, What did that mean in 1912? This inquiry about the meaning in
1912 matters because we are living in an age of originalism. The Supreme
Court of Texas has committed itself to the idea that words in legal texts
always retain their “original public meaning[.]”” No matter where the words
may appear, they “keep meaning what they originally meant[.]”® The
supreme court has given this point great emphasis in recent years.’

If one looks closely at the general appellate practice during the years
leading up to 1912, one will find a definite meaning for the proper
presentation of a case on appeal. A case was properly presented on appeal
when the appellant had included just enough items in the record—but no
more than necessary—to enable the reviewing court to resolve whatever
issues the appellant had chosen to raise.'

4. See TEX. R. APP. P. 44.1(a), 61.1 (outlining the Texas Court of Appeals and Supreme
Court of Texas rules, respectively).

S. Id. at 66.1. See id. at 44.1(a) for nearly identical language pertaining to the Texas Court
of Appeals.

6. See Harmless Error, CORNELL L. SCH.: LEGAL INFO. INST.,
https://www.law.cornell.edu/wex/harmless_error [https://perma.cc/PV4K-ZKLU] (last updated
Mar. 2022).

7. VIA Metro. Transit v. Meck, 620 S.W.3d 356, 369 (Tex. 2020).

8. Van Dyke v. Navigator Grp., 668 S.W.3d 353, 359 n.1 (Tex. 2023).

9. See, e.g., Tex. Tech Univ. Health Scis. Ctr. - El Paso v. Niehay, 671 S.W.3d 929, 943
(Tex. 2023) (“[S]tatutes have only the meaning their words would have had to a reasonable citizen
at the time of enactment . . . .”); Thompson v. Tex. Dep’t of Licensing & Regul., 455 S.W.3d 569,
570 (Tex. 2014) (“Where a statutory term is undefined, that term is imbued with the plain meaning
as commonly understood at the time of enactment.”); Amazon.com, Inc. v. McMillan, 625 S.W.3d
101, 115 (Tex. 2021) (Boyd, J., dissenting) (“‘What the terms have come to mean in the intervening
decades, or what we may declare them to mean today, is irrelevant to the proper construction of a
statute enacted in 1993.”).

10. See, e.g., Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 275 U.S. 372,
380 (1928) (explaining how a case should be properly presented in 1912).
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The choice of issues mattered to the optimal size of the record. An
appeal with a complaint about sufficiency of the evidence would require a
larger record than an appeal about the interpretation of a contract. But
whatever the issues on appeal, counsel had a duty to include the papers that
dovetailed with the needs of the case. If counsel included too much, the courts
might have punished the offender with the taxation of costs.

The way appeals came to an appellate court in 1912 may seem quaint to
twenty-first century practitioners who often see records longer than 10,000
pages. Today, the record might well include every document in the trial
court’s file, which could span thousands of pages. But records before the
Great War were short, and the appellate courts wanted them that way. Judges
expected lawyers to limit the size of the record by including just enough items
for a decision, and no more. This Goldilocks concept—a record that was not
too long and not too short—underpins the phrase “proper presentation of the
case to the appellate court.”

However, as the new century arrived, a new and unheard-of meaning
was floated for the phrase “proper presentation of the case to the appellate
court.” In a 2002 case called Harris County v. Smith, the idea was proposed
that a proper presentation of a case on appeal is prevented when a trial judge
erroneously submits a broad-form jury question that should have been broken
up into granulated pieces. '! Suppose the judge in a car wreck case submits
the broad inquiry:

Was Dan Driver negligent? Answer yes or no:

This broad-form design has the virtue of keeping the charge simple. It leaves
the two sides to argue to the jury about whether Dan Driver was negligent in
doing X, in doing Y, or in doing Z. But this is not the only way in which a
judge could submit the case to the jury. The judge could also draft a charge
that separates out the three different possibilities. For example, the judge
could break out each possibility separately:

Was Dan Driver negligent in any of these ways:
(a) In doing X? Answer yes or no:
(b) In doing Y? Answer yes or no:
(c) In doing Z? Answer yes or no:

This design has the downside of making the charge longer, but it also has the
virtue of showing what the jury believed about each possible pathway to a

11.  See Harris County v. Smith, 96 S.W.3d 230, 231-32 (Tex. 2002).
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“yes” answer. That matters on appeal when one of the pathways turns out to
be untenable. If the jury answers “yes” to each of the three inquiries about X,
Y, and Z, the appellate court should have an easier time fixing things if one
of the answers ends up being unsupportable.

Conversely, when the judge submits a single composite question that
covers all three options, if the jury answers “yes,” nobody will know for sure
whether the jury thought that the negligent act was X, Y, or Z. This becomes
concerning if one of the alternatives—e.g., Z—Ilacks sufficient evidence to
support it. Maybe the jurors only believed Dan Driver guilty of Z, in which
case the entire “yes” answer depends on a premise that can be refuted on
appeal; but Dan Driver will be unable to demonstrate what the jury actually
believed. Under Harris County, the erroneous submission with its failure to
granulate the question prevents Dan Driver from properly presenting his case
on appeal. Harris County happened to deal with damage questions instead of
liability,'? but the logic remains the same. Any time a broad-form jury
question contains disjunctives, that creates a situation where the losing side
could invoke Harris County for the proposition that the failure to break up
the question into components prevented the case from being properly
presented on appeal.

The meaning assigned to the harmless error rule’s second prong by
Harris County looks nothing like the second prong’s original meaning. When
Harris County departed from the phrase’s original meaning, it started the
court down a slope that produced two decades of inconsistency and line-
drawing troubles, with the court only now starting to extricate itself.!* Now
that the Supreme Court of Texas has committed itself to the proposition that
“words keep meaning what they originally meant[,]”!'* the time has come to
return to the original meaning of the second prong. Just as Michelangelo’s
sculpture of Moses never needed any horns, the harmless error rule’s second
prong needs someone to remove its horns—its cornuta.

IL THE WORDS OF THE RULE AND ITS SECOND PRONG.

Details about the Texas rule’s origins appear lost to history. A 1967
commentary on the Texas rules cites a 1936 report for the proposition that
the harmless error rule’s “authorship is generally ascribed to Chief Justice
Brown[,]”!* but that even modest claim, despite its ring of truth, offers no
further explanation. If Chief Justice Brown had something specific in mind

12.  Seeid. at231.

13.  See, e.g., Horton v. Kan. City S. Ry. Co., 692 S.W.3d 112 (Tex. 2024).

14.  Van Dyke v. Navigator Grp., 668 S.W.3d 353, 359 n.1 (Tex. 2023).

15.  See General Commentary, TEX. R. CIv. P. 434 (Vernon 1967) (quoting Tex. Civ. Jud.
Council Eighth Annual Rep. 50 (1936)).
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when his supreme court issued the rule, we have no records of those private
thoughts. But regardless of anybody’s private thoughts, we can find the rule’s
public meaning by examining its words as they would have been understood
at that time.

The Texas harmless error rule of 1912 came as a pair of fraternal twins:
one for cases in the Supreme Court of Texas, and one for cases in the Courts
of Civil Appeals. The supreme court version arrived in January 1912.'° The
Supreme Court of Texas Rule 5a consisted of a single sentence, which
provided in its entirety:

5a. An application for writ of error made to this court upon the
ground that the trial court has committed an error of law in the
course of the trial will not be granted unless the plaintiff in error
shall in his application make it appear that the error was reasonably
calculated to cause the rendition of an erroneous judgment in the
case, and, in case the application may have been granted, this court
will not reverse the judgment unless it shall be made to appear that
the error of law complained of was reasonably calculated to cause
and probably did cause the rendition of an improper judgment in
the cause.!’

Note that this rule has no second prong. Instead, the rule has only the
classic language of harm analysis, with a focus on whether the error “was
reasonably calculated to cause and probably did cause the rendition of an
improper judgment.” Life became more interesting in October 1912, when
the Supreme Court of Texas gave the Courts of Civil Appeals their own
harmless error rule.'”® One would have expected the rules to have identical
wording, but a comparison shows a startling difference. The Courts of Civil
Appeals rule differs from the supreme court rule in that it includes a second
prong and a proviso:

16. TEX. SUP.CT. R. 5a, 142 S.W. viii—ix (1912, superseded 1941).

17. Id

18.  TEX. CIv. APP. R. 62a, 149 S.W. x (1912, superseded 1941). The rule for the Courts of
Civil Appeals came just at the tail end of a turbulent election season that focused on prohibition.
See Michael S. Ariens, The Storm Between the Quiet: Tumult in the Texas Supreme Court, 1911-
21,38 ST. MARY’S L.J. 641, 642, 644 (2007).
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1912 Supreme Court of Texas Rule

1912 Courts of Civil Appeals Rule

Sa. [T]his court will not reverse the
judgment unless it shall be made to
appear that the error of law
complained of was reasonably
calculated to cause and probably
did cause the rendition of an
improper judgment in the cause.'

62a. No judgment shall be reversed
... unless the appellate court shall
be of opinion that the error
complained of amounted to such a
denial of the rights of the appellant
as was [(1)] reasonably calculated
to cause and probably did cause the
rendition of an improper judgment
in the case, or [(2)] was such as
probably prevented the appellant
from making a proper presentation
of the case to the appellate court . . .
[]

Provided, if the erroneous action or
failure or refusal of the trial judge to
act shall prevent the proper
presentation of a cause to the Court
of Civil Appeals, and be such as
may be corrected by the judge of the
trial court, then the judgment shall
not be reversed for such error, . ..
and thereafter the Court of Civil
Appeals shall proceed as if such
erroneous action or failure to act
had not occurred.”

This side-by-side comparison raises questions about the second prong. The
textual question should be obvious: What did ordinary readers in 1912
understand by a “proper presentation of the case to the appellate court”?
The structural questions are less obvious but equally interesting: Why
put a second prong into the harmless error rule for the intermediate appellate
courts (Court of Civil Appeals Rule 62a) but not into the rule for the court of
last resort (Supreme Court of Texas Rule 5a)? Further, what can we learn
from the proviso, which addresses a trial judge’s failure or refusal “to act” as
preventing a “proper presentation” of the cause to the Court of Civil Appeals?

19. TEX. SUP.CT.R. 5a, 142 S.W. viii—ix (1912, superseded 1941).
20. TEX. CIv. APP.R. 62a, 149 S.W. x (1912, superseded 1941).
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The rule’s text turns out to have a clear original meaning. As we shall
see, Texas courts understood the proper presentation prong to mean that the
attorneys had assembled a record that contained just enough items—but no
more than necessary—to enable the reviewing court to decide whatever
issues the complaining party had raised.?! The prong relates to the physical
creation and transmission of the record, not to the question of how to do a
harm analysis once the record arrives.

This understanding of the text’s original meaning draws additional
support from the rule’s structure. The notion of a “proper presentation” of the
case likely has something to do with an appeal’s beginning but not its end.
This would explain why the second prong originally appeared only in the
rules for the Courts of Civil Appeals and not the rules for the supreme court.
The second prong must have aimed at the sort of process concerns that one
would expect at an appeal’s beginning.?

This understanding also has support from the proviso, which speaks of
a judge’s failure or refusal “to act” as helping to prevent the proper
presentation of the cause on appeal.”® Thus, if a judge failed to supply
findings of fact or refused to let a litigant make a bill of exceptions, that
would trigger the proviso.?* The proviso thus fits perfectly with the notion
that the rule aimed to allow a complaining party to put together an adequate
record.

Although more than a century has passed since these 1912 rules, nothing
significant has changed in the relevant wording. The numbering scheme for
the Texas rules changed three times during the twentieth century—in 1941,
1986, and 1997—during major overhauls in our rules of procedure.?® But the
substance of the harmless error rule always remained the same, including the
second prong. Compare the words of the second prong in each incarnation:

21.  See infra Part 111

22.  See infra Part IV.

23.  TEX. CIv. APP.R. 62a, 149 S.W. x (1912, superseded 1941).

24.  See generally Cherne Indus., Inc. v. Magallanes, 763 S.W.2d 768 (Tex. 1989) (following
the proviso effectively by having the failure corrected).

25. Texas adopted the Rules of Civil Procedure in 1941, an initial set of Rules of Appellate
Procedure in 1986, and the current Rules of Appellate Procedure in 1997. Texas Court Rules:
History & Process, excerpted from Nathan L. Hecht & E. Lee Parsley, Procedural Reform: Whence
and Whither (Sept. 1997), updated by Robert H. Pemberton (Nov. 1998), TEX. JUD. BRANCH,
https://www.txcourts.gov/rules-forms/rules-standards/texas-court-rules-history-process/
[https://perma.cc/'YBAS-43RY].
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Rule 62a of the Rules for
the Courts of Civil
Appeals

(1912-1941)

“or was such as probably prevented the
appellant from making a proper presentation
of the case to the appellate court”?®

Tex. R. Civ. P. 434
(1941-1984)

“or was such as probably prevented the
appellant from making a proper presentation
of the case to the appellate court”?’

Tex. R. App. P. 81(b)
(1986-1997)

“or was such as probably prevented the
appellant from making a proper presentation

of the case to the appellate court™

Tex. R. App. P. 44.1(a)
(1997—present)

“or (2) probably prevented the appellant from
properly presenting the case to the court of
appeals™”

Because the second prong originated in 1912, let us start by looking at the
legal setting in which those words first emerged and the way the appellate
courts of that era understood the notion of a “proper presentation of the case.”

III. THE COURTS IN 1912 WANTED THE RECORD TO BE AS SHORT
AS POSSIBLE.

The frontier society of the late nineteenth and early twentieth century
had no computer technology to create daily copy, and the appellate courts
certainly had no desire to confront a record thousands of pages long. So, the
appellate courts designed the system to have the lawyers identify and
assemble the key papers, with the trial judge getting involved as a referee if
necessary. What the courts understood as a “proper presentation” of the case
related to the collaborative process in which the lawyers would create a
package of materials for judicial study.

26. TEX.CIv. APP.R. 62a, 149 S.W. x (1912, superseded 1941).

27. TEX.R.CI1v.P. 434, 4 Tex. B.J. 177 (Tex. 1941, repealed 1986).

28. TEX.R.APP.P. 81(b), 49 Tex. B.J. 581 (Tex. & Tex. Crim. App. 1986, superseded 1997).
29. TEX.R.APP.P. 44.1(a)(1)—(2).
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A.  The Pre-1912 Courts Wanted the Record to Be as Short as Possible
and Would React Negatively to Long Records.

Appellate courts vary in how they expect a record to be prepared.
Practitioners in today’s Fifth Circuit will know that lawyers have little to do
with assembly of the record: the system will simply send all items from the
district court upstairs to the circuit court, without the lawyers doing anything
to pick and choose the contents. Texas practitioners, however, have always
lived in a different world.

The Texas system is more do-it-yourself. Instead of sending everything
upstairs, the clerk’s office in the trial court will look to the appellant to select
whatever items go into the record.*® The rule even cautions counsel against
designating too much.’! That refusal to send up everything dates back to the
dawn of Texas practice. What the nineteenth-century appellate courts wanted
more than anything was for lawyers to keep the record short.*

As early as 1848, the supreme court found itself complaining about a
record’s wordiness: “The record of the trial in the district court has been most
unnecessarily incumbered. There seems to have been but little regard to the
rules prescribed by this court in making out the transcript.”* In the supreme
court’s unhappy view:

The practice of ordering up everything in the history of the progress
of the cause, under the name of a statement of facts, cannot be too
strongly disapproved. It imposes a great deal of useless labor and
consumption of time, both on the bar and bench. It should be
recollected that everything said by an erratic, prosaic witness is not
proof, and what is not, should be excluded.**

Why this desire for brevity? Partly because even as late as 1881,
appellate records were often handwritten and therefore hard to read.*> The

30. See TEX.R. APP. P. 34.5(b).

31. Seeid. at 34.5(b)(3).

32.  See supra note 10 and accompanying text.

33.  Kemper v. Corp. of Victoria, 3 Tex. 135, 139 (1848).

34. Id. at 140.

35.  See A.J. Peeler, President, Tex. Bar Ass’n, Opening Address at the Fifth Annual Session
of the Texas Bar Association (July 13, 1886), in Proceedings of the Fifth Annual Session of the
Texas Bar Association, 1886 TEX. BAR ASS’N 48 (“I have referred to the printing of transcripts in
another place. There is no doubt that with printed transcripts, each judge having a copy, the court
could dispatch a great deal more business. The labor of wading through often illegible manuscripts
of several hundred pages, by each judge at a different time, or of having all the judges present at its
reading, is not only drudgery of the most irksome character, but a waste of valuable time.”).
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typewriter had scarcely entered appellate practice, with the linotype enjoying
more significance®® and the supreme court sometimes referring to the
“printed record” to distinguish the non-printed part.’’” Regardless, the worst
thing a court could say about a record was to call it “prolix.”*® Courts detested
prolix records: “Unimportant and irrelevant matter, stated by ignorant
witnesses, having no influence on the decision of the cause, should not
encumber the statement prepared for the revising court.”’

But the desire for brevity did not render litigants powerless to include
items at the heart of their case. Counsel merely needed to do it the right way.
If counsel absolutely needed another item in the record, counsel could ask for
it from the trial judge or at least complain about its absence.*’

Starting in 1892, with the Courts of Civil Appeals now up and running,
the rules of court covered proceedings at all three levels of the system.*!
There were separate rules for the Supreme Court of Texas, the Courts of Civil
Appeals, and the trial courts.*” But appellate practice involved provisions
from all three sets of rules.** In fact, the rules for the district and county courts
contained detailed provisions about the statement of facts** (now the
reporter’s record) and the transcript*® (now the clerk’s record). For example,
District and County Court Rule 78 asked for the facts to come in a condensed
form: “Neither the notes of a stenographer taken upon the trial, nor a copy
thereof made at length, shall be filed as a statement of facts; but the statement
made therefrom shall be condensed throughout in accordance with the spirit
of the foregoing rules upon this subject.”*®

36. See Robert W. Stayton, The New Briefing Rules, 2 TEX. L. REV. 30, 33-34 (1923) (“After
1877 the typewriter and the linotype had been perfected, and with them came, as the years passed,
the official reporter, lengthy statements of facts and lengthy briefs.”).

37.  See O’Shaughnessy v. Moore, 76 Tex. 606, 610 (1890) (“The testimony in the case is
voluminous, covering more than 100 pages of the printed record.”).

38. See Wentworth v. King, 49 S.W. 696, 697 (San Antonio 1899, writ dism’d w.o.j.)
(ignoring a statement of facts because of its “undue prolixity”); see also Jacobs v. State, 42 Tex.
Crim. 353, 359 (1900) (“This record is a rather remarkable one, and contains 50 bills of exception
and 300 typewritten pages. It is a simple case of forgery. There is certainly no excuse for such
tedious prolixity in getting up the record.”).

39.  Wright v. Wright, 6 Tex. 3, 20 (1851).

40. See Rio Grande Cattle Co. v. Burns, 82 Tex. 50, 58 (1891) (“[W]hen the conclusions of
the court are not deemed full enough, the party complaining should call the court’s attention to the
omission, and request additional findings, and, if refused, except to the refusal, or cause a statement
of facts to be approved and filed.”).

41. See generally 20 S.W. at v—xix. The rules for each level of Texas courts were reported in
Volume 20 of the Southwestern Reporter prior to the first published case.

42. Seeid.

43.  Seeid. at vi—X.

44. See TEX.R. DIST. & CNTY. 7278, 142 S.W. xxii—xxiii (1912, superseded 1941).

45. TEX.R.DIST. & CNTY. 85-101, 142 S.W. xxiii-—xxiv (1912, superseded 1941).

46. TEX.R.DIST. & CNTY. 78,20 S.W. xi (1892, superseded 1912).
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By 1912, as the harmless error rule arrived, one court recoiled from a
record that spanned a horrifying fifty-nine pages.*’ The court ordered the
offending record struck:

Pursuant to appellee’s motion to strike out the statement of facts
filed in this cause, we have examined the same, and find that it does
not comply with the rules, in that much of it consists of questions
and answers, interspersed with objections by counsel and rulings by
the court. ... We cannot agree with appellants’ contention that
questions and answers were only copied when necessary to an
understanding of the testimony of the witnesses. In our opinion,
practically all the questions and answers could have been reduced
to a succinct statement in narrative form.*®

Thus, when the harmless error rule first appeared in 1912, the notion of
a proper presentation had to be read in the context of a system that wanted
records to be as short as possible. This context offers the first clue to the
rule’s original meaning.

B.  Stenography Was on the Rise in 1912.

Creation of the record started to change as courts began to work with
stenographers or shorthand reporters. In 1890, a committee of the State Bar
of Texas recommended that the system provide for such persons to take down
testimony: “We think the time has come in the proceedings of our courts that
a regular stenographer, for the purpose of keeping a record of testimony, and
of all matters occurring during a trial, is a necessity to the administration of
justice.”® But Rule 78 of the district courts remained an obstacle, and
stenographer’s notes created a temptation to produce something prolix.*°

By 1905, the Supreme Court of Texas showed more flexibility in the use
of stenographers.’! When a 1907 statute called for narrative form instead of

47.  See Albrecht v. Lignoski, 151 S.W. 886, 887 (Tex. App.—San Antonio 1912, no writ).

48. Id.

49. Report from the Committee on Jurisprudence and Law Reform to Hon. H.W. Lightfoot
(Aug. 6, 1980), in Proceedings of the Ninth Annual Session of the Texas Bar Association, 1890 TEX.
BAR ASS’N 24.

50. See Wentworth v. King, 49 S.W. 696, 697 (San Antonio 1899, writ dism’d w.o.j.)
(“Appellee objects to our considering the agreed statement of facts, which appears to consist of the
notes of the stenographer, and is of undue prolixity, thus being filed in contravention of rule No. 78
(20 S. W. xvi.) relative to district courts. We cannot ignore this rule, particularly in a case where the
parties do not in their briefs agree on the material facts, and we would be driven to an examination
of the statement. Caswell v. Hopson (Tex. Civ. App.) 43 S. W. 547. It will therefore be ignored.”).

51.  See Galveston, H. & S. A. R. Co. v. Quinn, 100 Tex. 613, 613-14 (1907).
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question and answer, one court opted to strike the inclusion of question-and-
answer format:

[W]e sustain appellees’ motion to strike out the statement of facts
on the ground that it was not prepared in accordance with the
present law upon that subject. Most of the statement of facts
embraces questions and answers, and was prepared subsequent to
the time that the last Legislature amended the law relating to the
preparation of statements of facts.*?

Thus, the decade leading up to the harmless error rule constituted a
period of transition in the way the courts dealt with official stenographers.>
Most of the courts in Texas had no stenographer whatsoever.** But that began
to change as appointing an official stenographer went from something that a
trial court “may” do to something the court “shall” do.>> While the
stenographer’s notes of the proceedings at trial were not necessarily a true
part of the record, even though copied in with it, they still played a role.*®

Just how the resulting factual material was supposed to look remained a
work in progress. Under a 1907 statute, the reporter had an express duty to
prepare the testimony in narrative form, but 1909 legislation altered this

52.  Peoples v. Evans, 50 Tex. Civ. App. 225, 227 (Austin 1908, no writ).

53.  See Mosher v. State, 62 Tex. Crim. 42, 44-45 (1911) (outlining the evolution of the
relevant statutes).

54. See Report from the Committee on Jurisprudence and Law Reform to Hon. A.L. Beaty
(July 2, 1907), in Proceedings of the Twenty-Sixth Annual Session of the Texas Bar Association,
1907 TEX. BAR ASS’N 21 (“More than two-thirds of the courts of this State have no official
stenographers, and can not well afford them; and the statements of facts and bills of exceptions have
to be made up in the old way by agreement or by the court; and most of the trial judges seem to
have a dread and horror for making up a statement of facts . . . .”).

55.  Mosher, 62 Tex. Crim. at 44—45 (may: “The act of May 1, 1909 (page 374), is again on
the subject of the appointment by various courts of court stenographers, prescribing their duties and
liabilities. The first part of section 1 of that act says: ‘For the purpose of preserving a record in all
cases for the information of the court, jury and parties, the judges of the district courts.’ etc., may
appoint official shorthand reporters in all judicial districts composed of only one county or of any
portion of one county, and other district judges sitting in the same counties therewith may also do
s0.”); Witherspoon v. Crawford, 153 S.W. 633, 633 (Tex. App.—Amarillo 1912, no writ) (shall:
“Referring to the act of the Thirty Second Legislature, p. 264, c. 119, section 1 is ‘For the purpose
of preserving a record in all cases for the information of the courts, jury, and parties, the judges of
the district courts, etc., shall appoint official shorthand reporters for such courts.’”).

56. See Deutschmann v. Ryan, 148 S.W. 1140, 1141 (Tex. App.—San Antonio 1912, writ
ref’d) (“The statement of facts as made up and certified by the trial judge is conclusive of what the
testimony was.”); see also Kell Milling Co. v. Bank of Mia., 155 S.W. 325, 328 (Tex. App.—
Amarillo 1913, no writ) (“Stenographer’s notes of 142 pages (the statement of facts being 45 pages),
purporting to be (and no doubt is) the detailed proceedings of the trial, have been sent up with the
record. The clerk very properly omitted to file the same, and, under the statute and rules, it, of
course, is an unconsidered document by us.”).
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t.°” The case could be “properly presented on appeal” via either a

narrative format or a question-and-answer format:

Of course, there may be instances in which it would be necessary
to have the evidence stated in the form of questions and answers in
order to properly present a particular question in the appellate court;
and in such exceptional instances the statute should be so construed
as to permit that course to be pursued. In other words, the statute
was intended to eliminate useless verbosity, to cut out superfluities,
and to present, with reasonable terseness, such evidence as would
be material on appeal. As before said, a question might arise which
could not be properly presented on appeal without giving the
questions and answers; and, while to do so might not be as succinct
as evidence could possibly be stated, yet it would be as succinct as
would be reasonable in the particular instance.>®

Note the 1910 court’s reference to an issue being “properly presented on
appeal.” This was not a random utterance. It was an expression used routinely
by courts and lawyers, and it had been used routinely for decades.”

C. Long Before the Promulgation of Rule 62a and Its Second Prong, the

Rules Already Spoke of a “Proper Presentation of the Case.

2

As stenographers became more common, stuffing more material into the
record became easier and more tempting. A 1941 retrospective in the Texas
Law Review described the pressure that these developments exerted on the
old process of building a record collaboratively:

The statutory rules governing the preparation of the transcript on
appeal, which were originally adopted in 1846 and 1858, and which
are now superseded by the new rules, were simple and plain, and
worked well enough before the advent of stenographers and
typewriters. Any designated portions of the proceedings, not
deemed material to the disposition of the case on appeal, could be
omitted by agreement of the parties . . . but, as the years rolled by,
the requirement of an agreement of counsel became the “fly in the

2960

ointment.
57.  See Mitchell v. Gulf, C. & S. F. Ry. Co., 61 Tex. Civ. App. 401, 403-04 (1910, no writ).
58. Id. (emphasis added).
59. E.g., Smith v. Altman, 26 S.W.3d 705, 708 (Tex. App.—Waco 2000, pet dism’d w.0.j.);

Baker v. Baker, 104 S.W.2d 531, 534 (Tex. App.—San Antonio 1936, no writ).

60.

William A. Vinson, Federal Rules and Texas Rules of Appellate Procedure—A

Comparison, 20 TEX. L. REV. 46, 48 (1941) (footnote omitted).
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Whereas lawyers had once shared an interest in keeping the record compact,
life evolved:

In the old days lawyers wrote their papers in long hand. Many of
them were masters of the English language and, as reflected by their
briefs, they were gifted in the use of terse and precise expression.
In order to avoid the drudgery of writing, if for no other reason, they
readily agreed to omit proceedings “not deemed material.” . ..
However, when modern facilities for reporting and transcription of
records came into general use, lawyers gave wings to their thoughts
and became more and more averse to omitting anything from the
transcript or statement of facts, lest later on it be found to be
material and the lack could not then be supplied.®!

In fact, the rules of the late nineteenth and early twentieth century used
the very same words that came to constitute the harmless error rule’s second
prong. So let us look at how the pre-1912 rules worked and what they said
about a “proper presentation of the case” to the appellate court.

The pre-1912 rules for the Courts of Civil Appeals devoted an entire
section to preparing a case for submission.®> The case would be considered
prepared for submission only after the creation of a compliant transcript
(which entailed several specific requirements) and the filing at least one
compliant appellate brief (which in turn entailed additional requirements).®

Although it may seem peculiar today, the appellate courts in the
nineteenth century would commonly receive a brief from the complaining
party but no brief from the party who had prevailed below.®* This lack of a
brief would authorize the appellate court to accept the complaining party’s
version of events as a proper presentation of the case.®

In fact, even before the intermediate courts existed, Supreme Court of
Texas Rule 40 spoke of regarding the appellant’s brief as a proper

61. Id

62. See TEX.R.C1v. APP. 22-28, 20 S.W. vii—viii (1892, amended 1912).

63. See TEX.R. CIv. APP. 22, 20 S.W. vii (1892, amended 1912).

64. See, e.g., Cotulla v. Goggan, 77 Tex. 32, 33 (1890); P.J. Willis & Bro. v. Smith, 65 Tex.
656, 657 (1886); Perez v. Raybaud, 76 Tex. 191, 192 (1890) (“There is no brief on file for
defendant.”); Mud Creek Irr., Agr. & Mfg. Co. v. Vivian, 74 Tex. 170, 172 (1889) (“No brief has
been filed in this court by appellees, and we are therefore left to conjecture upon what precise
grounds the petition was held insufficient.”).

65. See, e.g., Tex. Land Co. v. Williams, 48 Tex. 602, 608 (1878) (analyzing what constitutes
proper presentation based on Supreme Court of Texas rules).
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presentation of the case.® The high court would often exercise that
authority.” When Texas created the intermediate appellate courts, Supreme
Court of Texas Rule 40 simply moved over in 1892 and became Rule 40 for
the Courts of Civil Appeals:

40. When it shall be found that the rules prescribed for the
preparation of a case for submission have been fully complied with
by the appellant or plaintiff in error, the court will, in its discretion,
regard this brief as a proper presentation of the case, without an
examination of the record as contained in the transcript, and may
found its decision thereon . . . .8

Armed with the old Supreme Court of Texas rule as its own new Rule 40, the
Courts of Civil Appeals took up the same practice of accepting an
unanswered opening brief as a proper presentation of the case.®’

The reference to a “proper presentation of the case”—in the pre-1892
Rule 40 for the Supreme Court of Texas and the post-1892 Rule 40 for the
newly-created Courts of Civil Appeals—should be virtually conclusive in

66. See id. (“[Supreme Court of Texas Rule] 40. When it shall be found that the rules
prescribed for the preparation of a case for submission have been fully complied with by the
appellant or plaintiff in error, the court will, in its discretion, regard this brief as a proper
presentation of the case . . ..”).

67. See Ghio v. Shutt, 78 Tex. 375, 377 (1890) (“There is no appearance here for defendants
in error, and we take the plaintiff in error’s brief as a proper presentation of the case.”); Jones v.
White, 72 Tex. 316, 317 (1888) (“There is no appearance here for appellee, but we have examined
the transcript, and find that appellants’ brief is a fair and proper presentation of the case, and we so
regard it.””); Mcllhenny Co. v. Todd, 71 Tex. 400, 401 (1888) (“There being no appearance here for
appellees, we regard appellant’s brief as a proper presentation of the case. Rule 40, Sup. Ct. Rules.”).

68.  Williams, 48 Tex. at 607 (emphasis added); TEX. R. CIv. APP. 40, 142 S.W. xiv (1912,
superseded 1941).

69. See, e.g., El Paso Elec. Ry. Co. v. Boer, 108 S.W. 199, 201 (San Antonio 1908, no writ)
(“The defendant in error having failed to file a brief in this case, it was submitted on the brief of the
plaintiff in error alone. Having found that its brief fully complied with the rules prescribed for the
preparation of a cause for submission, we, in exercise of the discretion given by rule 40 of this court
(67 S. W. xvii), regarded it as a proper presentation of the case, and, without examination of the
record, founded our decision thereon.”); Maffi v. Stephens, 93 S.W. 158, 159 (San Antonio 1906,
no writ) (“[A]ppellee has failed to file any brief at all, thus leaving it to the court to solve the
numerous questions presented without such light as might be cast upon them by his counsel. In
performing this duty we will avail ourselves of the opportunity to exercise the discretion given us
by rule 40 of this court (67 S. W. xvii), and regard the brief of appellants as a proper presentation
of the case, without an examination of the record as contained in the transcript, and will found our
decision thereon.”); Tays v. Ecker, 6 Tex. Civ. App. 188, 188—89 (San Antonio 1894, no writ)
(“[T)here being no brief for the appellee on file, the statement in appellants’ brief might be
considered by us as acquiesced in as a proper presentation of the case, and we might found our
decision thereon without an examination of the record as contained in the transcript, (Ct. Civ. App.
Rules 40, 41, 20 S. W. ix.;) but, in view of another trial, we have considered the entire record.”).
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establishing the phrase’s meaning in the harmless error rule of 1912. The
phrase was a term of art.

Lawyers and judges spoke of a “proper presentation” when describing
the way appeals were supposed to work. For example, a prominent Dallas
practitioner, Major B.H. Bassett, once delivered a paper entitled The Model
Brief, which described appellate practice as of 1890.7° The paper described
the role of an appellate court as that of resolving whatever questions had been
properly presented: “It must not be forgotten that the appellate courts sit, not
for the purpose of administering justice or of redressing wrong in the abstract,
but to correct alleged errors of the trial court upon a proper presentation of
such errors to the appellate tribunal.””" It is as though lawyers were being
taught to use the phrase “proper presentation” in connection with describing
appellate practice.

IV. IN 1912, AN APPEAL WAS PROPERLY PRESENTED WHEN THE
LAWYERS HAD COMPILED A RECORD JUST LONG ENOUGH TO
ALLOW RESOLUTION OF THE COMPLAINTS.

This system of attorney collaboration in creating a condensed record had
its critics. In an impassioned cry for reform, attorney Robert M. Hitch of
Savannah, Georgia proposed abolition of the whole system of sending up
summaries of the proceedings.” “Abolish so-called briefs of evidence and let
the entire transcript of the proceedings go up to the appellate court.””* Mr.
Hitch’s idea was ahead of its time and might have enjoyed a better fate if he
had not accompanied it with more rambunctious suggestions, such as:

e “Allow no appeals in misdemeanor cases. The pardon
board and the governor can be trusted to take care of an
occasional miscarriage of justice in that class of cases[,]”"*
and

e “Abolish the pardon board.””

70. B.H. Bassett, Member, Dall. Bar Ass’n, Paper Reading of The Model Brief at the Ninth
Annual Session of the Texas Bar Association (Aug. 7, 1890), in Proceedings of the Ninth Annual
Session of the Texas Bar Association, 1890 TEX. BAR ASS’N 56.

71. Id. at 56.

72.  Robert M. Hitch, Mr. Hitch on Proposed Improvement in Procedure, 2 J. AM. INST. CRIM.
L. & CRIMINOLOGY 615, 616-17 (1911).

73. Id.

74. Id. at617.

75. Id.
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With or without Mr. Hitch’s approval, American appellate courts continued
to prefer short records that contained far less the sum total of every document
ever filed and every word of testimony ever spoken throughout the entire
lawsuit.” This remained the case both before and after adoption of the 1941
rules of civil procedure:

In prescribing the appellate procedure, the desideratum, in both
systems, was the elimination of useless and impertinent matter in
the records, and prolixity in statements and arguments in the briefs.
This was designed to be accomplished by the adoption of rules
which require the stripping of the case down to the controlling
points at issue and the shortening of the records by including only
those portions requisite to a proper presentation of the precise issues
to the appellate court for review.”’

A.  Presentation of the Case on Appeal Was Proper when the Record
Contained Just Enough Items to Enable the Appellate Court to
Decide the Issues Raised.

As noted earlier, the Texas rules of the nineteenth century spoke of a
proper presentation of a case on appeal. These rules go a long way in
shedding light on the meaning of that phrase when it went into the harmless
error rule in 1912.

Back in 1891, Texas amended its constitution to provide for Courts of
Civil Appeals.” The supreme court thus needed to supply those courts with
rules of procedure, so it borrowed from the existing rules and retooled them
for the new courts.”” The phrase “proper presentation of the case” had existed
in the former Supreme Court of Texas Rule 40, and the same wording carried
over into the new Rule 40 for the Courts of Civil Appeals. Note further that
Rules 40-42 concerned themselves with getting the appeal ready at the
beginning of the process:

40. When it shall be found that the rules prescribed for the
preparation of a case for submission have been fully complied with
by the appellant or plaintiff in error, the court will, in its discretion,
regard this brief as a proper presentation of the case, without an
examination of the record as contained in the transcript, and may
found its decision thereon

76. See FED. R. APP. P. 32(a)(7).

77.  Vinson, supra note 60, at 46.

78. TEX. CONST. art. V, § 1 (amended 1891).

79.  See supra notes 67-69 and accompanying text.



2025] THE TEXAS HARMLESS ERROR RULE’S SECOND PRONG 179

41. Whatever of the statements of the appellant or plaintiff in error
in his brief is not contested, will be considered as acquiesced in. To
each of his said objections or propositions may be annexed his
authorities, cited in the order indicated for the brief of appellant or
plaintiff in error.

42. When appellant or plaintiff in error has failed to prepare the
case for submission, by the omission of what is required after bond
of affidavit filed for appeal and for writ of error with citation served,
the appellee or defendant in error, before the call of the case, may
file in the appellate court a brief in the manner required of the
appellant or plaintiff in error,—except that his propositions will be
shaped so as to show the correctness of the judgment,—which the
court may, in its discretion, regard as a correct presentation of the
case, without examining the record further than to see that the
judgment is one that can be affirmed upon the view of the case as
presented by appellee or defendant in error.®

Although the rules did not explicitly define what the court had in mind by a
“proper presentation of the case on appeal,” the basic idea seems clear enough
when one recalls how insistent courts were on not having to handle long
records. The rules aimed to see that the tribunal received some bare minimum
in legal materials so as to allow a decision. Thus, the intermediate courts in
the years leading up to 1912 spoke of a “proper presentation” as a goal to be
achieved in putting together a record.®!

80. TEX.R.CIv. APP. 40-42, 142 S.W. xiv (1912, superseded 1941) (emphasis added).

81. See Deggs v. State, 7 Tex. Ct. App. 359, 361 (1879) (“[A] purpose of the law in requiring
that the statement of facts should be approved by the judge, was to enable that officer to supply
omissions which had been made by counsel, either through accident or design, and which were
essential to a proper presentation of the case on appeal.”). One appellant wanted the intermediate
court to issue factual findings, but the court declined and held that such findings were unnecessary
to a “proper presentation” of the case to the Supreme Court of Texas. See Tex. Tram & Lumber Co.
v. Gwin, 29 Tex. Civ. App. 1, 10 (Galveston 1902, writ ref’d) (“The appellant has filed a motion
for additional conclusions of fact in this case, but it consists entirely of a statement of the evidence
received at the trial and of matters that were offered as evidence and rejected by the court. . . . The
matters offered as evidence and rejected by the trial court may be referred to by the appellant in its
application to the [sJupreme [c]ourt for a writ of error as they appear in the bill of exception in the
record, and it is not necessary that they should be set out in the court’s conclusions of fact. Counsel
for appellant have exhibited great ability as well as zeal and industry in the management of this
case, and this court has great respect for their contention as to what the conclusions should show,
and would not deprive them of a single fact material to the proper presentation of their case to the
[s]upreme [c]ourt, yet it is the duty of this court to find facts and not evidence, and we must overrule
the motion.”).
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Likewise, the pre-1912 supreme court spoke of a “proper presentation
of the case” in the same way as the intermediate courts.®? The court wanted
just enough materials included in the record to allow a decision, and no more.
If counsel included too much, the court would say something negative about
it.®

B.  Courts Outside of Texas Gave “Proper Presentation of the Case”
the Same Public Meaning During the Relevant Era.

For anyone who cares about original meaning, perhaps the most startling
discovery will be that the phrase “proper presentation of the case” came up
in other jurisdictions and had the same meaning all across the country. An
early example came from the Supreme Court of California in 1861, which
used the phrase to refer to what items from the trial proceedings deserved
inclusion in the record: “On the further hearing it will not be necessary to
take anew the testimony. The parties can use that already embodied in the
transcript, and add such further testimony as they may deem essential to the
proper presentation of the case.”®

The California example does not stand alone. The same exact language
about a “proper presentation of the case” recurred throughout state law during
the late nineteenth and early twentieth centuries.

e Arkansas: “Counsel should always abstract and condense
where he can do so without injury to a proper presentation
of the case, but the rule was never intended to compel the
counsel to abstract when he felt it necessary to set forth in
full.”®

82. See, e.g., City Nat’l Bank v. Stout, 61 Tex. 567, 571 (1884) (“There is a full statement of
facts, and the case is not such a one as required such a statement for the proper presentation or
understanding of it in this court.”).

83. See, e.g., Blum v. Davis, 56 Tex. 423, 430 (1882) (“We deem it proper in this cause to
call attention to the utter disregard of the rules of this court in regard to the manner of making up
transcripts. The rules upon this subject are intended not only to facilitate the business of the court,
but to prevent the accumulation of unnecessary costs. The transcript in this cause contains many
papers wholly unnecessary to the proper presentation of the case, and even in reference to some of
these papers we find them inserted more than once, thus running up the bill of costs to a sum
unnecessary and unreasonable.”); Brownson v. Reynolds, 77 Tex. 254, 257 (1890) (“Besides it is
not shown by the petition that the judgment would not have been reversed in this court had the case
been so prepared as properly to present for revision the ruling of the lower court, and had an appeal
been properly taken from the judgment.”).

84. City & County of San Francisco v. Lawton, 18 Cal. 465, 478 (1861).

85.  Jacks v. Reeves, 95 S.W. 781, 782 (Ark. 1906) (emphasis added).
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e Missouri: “By reading section 813, it will be observed that,
where an appeal is taken by the short form, it authorizes the
appellant to print and file in the appellate court an abstract
of the entire record of the cause, instead of the transcript of
the bill of exceptions, etc., and to serve a copy thereof upon
the respondent. It then provides that, if the respondent is
dissatisfied with the abstract so served upon him, then he
may in turn print such additional parts thereof as he may
think necessary for a proper presentation of the case to the
appellate court; and, in case the appellant does not concur
therein, then he shall specify his objections thereto, in
writing, and file the same with the clerk and serve the
respondent with a copy thereof; and, thereupon, the clerk
of the appellate court shall forthwith issue an official order
and send, commanding the clerk of the trial court to send
to such appellate court a certified transcript of that part of
the record so in dispute.”3¢

e Idaho: “Our rules require transcripts to be printed. We
cannot consent to go into an examination of the files and
records of a bankruptcy proceeding which was pending in
the district court for several years, when the same, or such
portions thereof as are essential to a proper presentation of
the case, are not incorporated in the printed transcript.”®’

o lowa: “Appellant’s motion to tax against appellee all costs
for amended abstract is sustained in so far as to charge him
with 15 pages thereof; this number of pages being
unnecessary to a proper presentation of the case.—
Affirmed.”®

e New York: “It is not a proper presentation of the case on
appeal when the appellate court is not fully informed as to

86. Ray Cnty. Sav. Bank v. Hutton, 127 SSW. 59, 62 (Mo. 1910) (emphasis added).

87.  First Nat’l Bank v. Martin, 55 P. 302, 303 (Idaho 1898) (emphasis added).

88. Kelly v. Incorporated Town of West Bend, 70 N.W. 726, 728 (Iowa 1897) (emphasis
added); see also Parsons v. Parsons, 24 N.W. 564, 565 (lowa 1885) (“The appellants’ original
abstract contains over 100 pages, and even that seems to have been regarded by them as incomplete
and insufficient to make a proper presentation of the case, for they filed an additional abstract after
the case was submitted and decided.” (emphasis added)); Brown v. Byam, 12 N.W. 770, 772 (lowa
1882) (“A motion is made by the appellee to tax the costs of printing his additional or amended
abstract to the appellants, upon the ground the abstract prepared by appellants was so unfairly and
imperfectly prepared as to render the one printed by appellee absolutely essential to the proper
Ppresentation of the case.” (emphasis added)).
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all the findings of the referee, and especially as to his
report. We ought to know what facts the referee found
before we can justly determine whether a refusal was
improper.”®

e South Carolina: “The record in this case, exclusive of the
arguments, contains 304 pages of printed matter. As will be
seen by the points raised in the appeal, all the matter
necessary for the proper presentation of the appeal to this
court could have been set forth in from 8§ to 10 pages. We
desire to call attention of the bar to rule 5 of this court,
which prescribes what the ‘case’ on appeal shall contain,
and to admonish them that it should contain nothing more
nor less than the rule requires.”

o Tennessee: “The act of 1903 was designed to save costs to
litigants and to abridge voluminous records. It establishes
a practice which is to be commended and encouraged.
Under this act counsel for appellant is authorized, after
giving notice to adversary counsel, to designate only such
portions of the record as he conceives is material to the
proper presentation of the case to the appellate court. If
the opposing counsel conceives the portion of the record
designated insufficient, he is authorized to direct the
insertion of the remainder of the record, or such additional
portion thereof as may be material to his client.”!

Thus, the notion of a proper presentation of the case existed throughout state
appellate practice, and it invariably meant the same thing: it meant that
lawyers should put together a record that had just enough materials to decide
the issues presented, but no more than that. Research has not revealed any
state that held a contrary view.

What about the federal courts of the pre-1912 era? They shared the same
understanding. In 1879, the U.S. Supreme Court felt that the appellant had

89. Thomson v. McCaldin, 8 N.Y.S. 71, 71 (Gen. Term 1889) (emphasis added); see also
Griggs v. Day, 45 N.Y.S. 309, 318 (Sup. Ct. 1897) (“The practice of making a case on appeal is
now governed by rule 34, which provides as follows: ‘But the facts of the case, together with the
rulings on the trial, shall be stated in a [narrative] form, except that, where it is claimed by either
party that any particular testimony should be given in haec verba, the judge or referee who settles
the case shall determine whether or not a proper presentation of the case for review requires such
portion of the evidence to be so stated in haec verba; whereupon the case shall be made
accordingly.”” (emphasis added)).

90. Sullivan v. Charleston & W. C. Ry. Co., 67 S.E. 905, 905 (S.C. 1910) (emphasis added).

91. Leiberman v. Bowden, 119 S.W. 64, 66 (Tenn. 1908) (emphasis added).
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gone too far in excluding materials from the record, so the court issued a
polite warning about taxing costs against the offender and gave the other side
a chance to supplement.”” It ordered the appellees to supply whatever
materials “they deem necessary for the proper presentation of the cause[.]”%

While we desire to encourage in every proper way all attempts
made in good faith to exclude immaterial matter from the
transcripts brought here on appeals or writs of error, it will not do
to permit the appellant or the plaintiff in error to make up a record
to suit himself, without any regard to the wishes of his opponents
or the rules and practice of the court.

If in this way unnecessary papers are brought up, we will, on
application, make such order in respect to costs as may under the
circumstances be proper.**

Lower federal courts used the language in the same way. They spoke of
a “proper presentation on appeal” as the goal in assembling a record that was
just large enough, but no larger.”> An Eighth Circuit decision from 1909 was
typical of other circuit courts at the time. The court acknowledged that
absolutely everything in the file could come forward, “but as this might
involve certifying of much evidence unnecessary for the hearing in the
appellate court, and might also be attended with delay, a practice more simple
and consonant with justice has been approved.”®

Rather than sustain the appellees’ motion to dismiss this appeal, we
have decided to adopt the more conservative practice approved in
[Railroad Company v. Schutte]. An order will accordingly be made
that the appellees, on or before the 1st day of July 1909, file in this
court a written specification of the papers, documents, and proof
used on the hearing below and omitted from the transcript now on

92. See R.R. Co. v. Schutte, 100 U.S. 644, 647 (1879).

93. Id.

94. Id. at 647-48.

95.  See Palmer v. Fleming, 5 App. D.C. 365, 366 (D.C. Cir. 1895) (“Notwithstanding the
requirement of the rule, the appellant thought proper to cause the whole record, including the
pleadings, testimony, the auditor’s report, all the exhibits annexed thereto, and all the proceedings
of the court in special term, to be printed. This it was his right to do; and there is no reason to
complain of his action, if he deemed it necessary for the proper presentation of his case on appeal,
as we must presume he did.”); Wertz v. Wertz, 20 App. D.C. 98, 104 (D.C. Cir. 1902) (Shepard, J.,
dissenting) (“The rules of the court regulating the preparation of transcripts contemplate the
elimination of all matter not necessary to the proper presentation of the case on the errors
assigned.”).

96. Kansas v. Meriwether, 171 F. 39, 42 (8th Cir. 1909).
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file which they deem necessary for the proper presentation of the
cause to this court . . ..’

These examples from federal courts and other states confirm the
consensus understanding of what it meant in 1912 for a case to be properly
presented on appeal. It meant that the complaining party had included just
enough items in the record to facilitate a decision on the issues presented. If
the phrase had some alternate meaning in the late nineteenth and early
twentieth centuries, research has not unearthed a single example of it.

V. NEAR THE TIME OF THE RULE’S ADOPTION IN 1912, NO COURT
EVER SUGGESTED THAT ERROR IN THE CHARGE COULD
IMPLICATE THE PROPER PRESENTATION PRONG.

Texas courts in the nineteenth century had no harmless error rule as such
but fully understood the difference between harmful and harmless error.”®
They generally treated errors as presumptively harmful, but the party who
had prevailed in the lower court could rebut the presumption. The 1897
Hannig decision exemplified the point: “[I]n order to hold that the error does
not require a reversal of the judgment, it ought clearly to appear that no injury
could have resulted from the admission of the evidence.”®

The Bar called for change. In 1905, a bar committee proposed reversal
of the Hannig presumption of harm:

The presumption which obtains that every error of law is harmful
unless the contrary can be demonstrated from the record should be
reversed. The presumption should be that the error was harmless
unless it appears to the appellate court, from a reasonable

97. Id. at 43 (emphasis added).

98.  See Shiner v. Abbie, 77 Tex. 1, 1-2 (1890) (reversing and remanding because of hearsay,
without any harm analysis); Andrews v. Key, 77 Tex. 35, 37-38, 40 (1890) (affirming after a bench
trial: “Though it may have been calculated to prejudice a jury against the plaintiff’s cause, it is not
to be presumed that it had such an effect upon the mind of the judge.”); Keyser v. Meusebach, 77
Tex. 64, 68—69 (1890) (affirming: “We are of the opinion that the evidence excluded would not
have authorized the court to render a different judgment, and that, therefore, the plaintiff has not
been prejudiced by its exclusion.”); Kutch v. Holley, 77 Tex. 220, 222, 224 (1890) (affirming: “[W]e
do not see how such error [in admitting evidence] could have, in any degree, injuriously affected
their rights.”).

99. Mo., Kan. & Tex. Ry. Co. of Tex. v. Hannig, 91 Tex. 347, 350 (1897); see Emerson v.
Mills, 83 Tex. 385, 388 (1892) (“An erroneous charge is presumed to have been injurious, and
appellees must show that it was harmless.” (citing Gulf, C. & S.F. Ry. Co., 62 Tex. 344, 349
(1884))); see also Standard Fire Ins. Co. v. Reese, 584 S.W.2d 835, 839 n.2 (Tex. 1979) (“By 1864,
Texas had fallen into the practice of presuming harm because of an error.” (citing Bailey v. Mills,
27 Tex. 434, 438 (1864))).
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consideration of the whole record, that it probably affected the
result of the trial.!%

The committee took the position:

[T]hat these subjects are worthy of the best thought of our Bar and
our legislators, and that when they have received the consideration
to which they are entitled, Texas, which has been a pioneer in more
than one field of legal reform, will require of its courts that they
cease to strain out gnats while they swallow camels; that they be
released from these rusty shackles which now bind them, and be
allowed to devote their energies and intelligence to the real purpose
of their existence—the attainment of justice between man and
man.'’!

The notion of harmless error drew such attention at the 1905 State Bar
meeting that an attorney from Wichita Falls actually delivered a toast in its
honor, which began: “I lift my voice this morning to sing the praises of
‘Harmless Error,’ the refuge of the appellate court, the hope of the appellee,
the despair of the appellant and the salvation of the trial judge.”'** In a closing
fit of enthusiasm, the attorney ended his toast with an aspiration about the
next world:

Let me finally express the hope that when our individual cases
shall be finally submitted, and the clerk shall turn to the transcript
of our lives and read therefrom the assignment of our many errors,
the Supreme Judge of the Universe may, because of our Advocate,
write into his opinion the words—“Anyhow, they were
harmless.”!%

By 1907, Governor Campbell, himself a lawyer, joined the calls for a
harmless error provision, but the legislature declined to enact one.'™ In 1908,
a special committee of the State Bar, which included Supreme Court Justice

100. Report from Sam Streetman to Hon. H.M. Garwood (July 12, 1906), in Proceedings of
the Twenty-Fifth Annual Session of the Texas Bar Association, 1906 TEX. BAR. ASS’N 94.

101. Id. at95.

102. L.H. Mathis, Toast Entitled Harmless Error at the Twenty-Fourth Annual Session of the
Texas Bar Association (July 13, 1905), in Proceedings of the Twenty-Fifth Annual Session of the
Texas Bar Association, 1906 TEX. BAR. ASS’N 388.

103.  Id. at 390.

104.  Report from the Commission on Jurisprudence and Law Reform to Hon. A.L. Beaty (July
2, 1907), in Proceedings of the Twenty-Sixth Annual Session of the Texas Bar Association, 1907
TEX. BAR ASS’N 19-20.
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Thomas J. Brown and Judge Ocie Speer, recommended that the Bar press for
statutes containing harmless error provisions.!”” The committee’s
recommendations drew resistance from a Fort Worth lawyer named
Chambers: “I am well aware of the fact that we live in a day of electricity,”
lawyer Chambers began before countering, “do not us let Texas be the
pioneer in the trial of cases where justice will be sacrificed in its speed.”!%
“I won’t answer any of Judge Brown’s argument, but he says that the
presumption should be that the error did not prejudice.”'”” The reform
package, with its harmless error provisions, left lawyer Chambers
unpersuaded: “So help me God, I hope never to see it in this grand State.”!%

Once the harmless error rule became law, the intermediate courts began
to affirm judgments that they once would have reversed. In one early case,
the Texarkana Court of Civil Appeals affirmed on the basis of the rule: “[I]f
the provisions of rule 62a (149 S.W. x) mean anything, and are to have any
practical application in the determination of questions on appeal, this is a case
in which they may properly find a place.”'” The Texarkana court
acknowledged the old approach—whereby “injury will be presumed unless
the contrary clearly appears”—but felt bound to affirm because of the new
rule:

[T]he promulgation of rule 62a is the positive announcement by our
Supreme Court of a change of judicial policy in respect to such
matters; that the presumption in favor of injury, if not shifted, is
abolished; that hereafter no case should be reversed because of
errors in such rulings unless it should be made to appear “that the
error complained of amounted to such a denial of the rights of the
appellant as was reasonably calculated to cause, and probably did
cause, the rendition of an improper judgment.”!!°

The practicing Bar noticed as well. In a 1913 appeal to the Amarillo
Court of Civil Appeals, counsel for the appellee touted the harmless error

105. See Report of the Special Commission of the Texas Bar Association Recommending
Reforms in Our System of Civil Procedure to the Texas Bar Association (June 8, 1908), in
Proceedings  of  the  Twenty-Seventh  Annual  Session  of the  Texas  Bar
Association, 1908 TEX. BAR ASS’N 35.

106. Mr. Chambers, Opinion on Reforms in Our System of Civil Procedure to the Texas Bar
Association (June 8, 1908), in Proceedings of the Twenty-Seventh Annual Session of the Texas Bar
Association, 1908 TEX. BAR ASS’N 71-72.

107. Id. at72.

108. Id. at73.

109. Wells Fargo & Co. v. Benjamin, 165 S.W. 120, 126 (Tex. App.—Texarkana 1914, writ
granted), aff’d, 107 Tex. 331 (1915).

110. Id. at 126-27.
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rule to be applied as a physician might give an “antidote” to a patient.!'! The
Amarillo court appreciated counsel’s metaphor but held the harmless error
rule to be contraindicated:

If, pathologically considered, this case is sick—desperately sick—
and saturated with the poison injected into it via the errors discussed
above, a careful diagnosis convinces us that even a drastic dose of
Rule 62a (149 S. W. x), the substantial justice rule, would not
neutralize the venom of the noxious elements with which it has been
inoculated in the trial court. Besides, we are not veterinarians, and
must decline to administer the remedies according to that
pharmacopoeia. During this clinic, we will advise the bar that Rule
62a is not a panacea for all the ills which afflict cases brought here
for treatment.!?

By 1915, the harmless error rule was deemed a suitable topic for an
after-dinner speech. At the 1915 annual meeting of the Texas Bar
Association, attorney J.F. Holt of Sherman gave a light-hearted address
entitled “Rule 62-A” in which he looked back nostalgically to the old days of
presumed harm.'"® He read to his audience from the Amarillo court’s Quanah
opinion about the antidote and the sick patient: “Oh, do not laugh, because
this is exceedingly serious. This is a great decision that I am reading from.”!*
The laughter continued until the speech ended: “If I have done nothing more
than to call your attention to some of the very wonderful possibilities of this
concoction, my few scattering remarks shall not have been in vain.”''®
Perhaps fittingly for any evening with an after-dinner speech about harmless
error, the menu included both dry martinis and “cafe noir.”!!¢

In Rule 62a’s first decade (1912-1922), the Courts of Civil Appeals
began applying it to more and more cases. Courts would sometimes change
course on rehearing,!!” but the existence of hard cases is a fact of life and has

111. Quanah, A. & P. Ry. Co. v. Galloway, 154 S.W. 653, 654 (Tex. App.—Amarillo 1913,
no writ).

112, Id.

113.  J.F. Holt, Toast Entitled Rule 62-A at the Thirty-Fourth Annual Banquet of the Texas Bar
Association (July 2, 1915), in Proceedings of the Thirty-Fourth Annual Session of the Texas Bar
Association, 1915 TEX. BAR ASS’N 192-99.

114. Id. at 193.

115.  Id. at 199.

116.  Annual Banquet Texas Bar Association: Toasts and Menu (July 2, 1915), in Proceedings
of the Thirty-Fourth Annual Session of the Texas Bar Association, 1915 TEX. BAR ASS’N 185.

117.  See Raney v. Hous. Lighting & Power Co., 153 S.W. 178, 180 (Tex. App.—El Paso 1912,
writ dism’d w.o0.j.) (changing its mind on rehearing: “It is, of course, impossible for this court from
the record before it to tell whether or not the submission of the issue in fact harmed appellant, and
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nothing to do with the harmless error rule. With or without a harmless error
rule, there will always be cases that fall on the borderline between affirmance
and reversal. Curiously, however, during that same decade the supreme court
that had written the rule said next to nothing about it.!'® The supreme court
evidently had its hands full with a docket that left it further and further
behind.!" Thus, the Texas appellate courts shed relatively little light on the
harmless error rule during its first decade on the books.

In the harmless error rule’s second decade, the supreme court failed to
apply the rule consistently. A notorious retreat from the rule occurred in the
discredited case of Golden v. Odiorne, where Section B of the Commission
of Appeals of Texas persuaded the high court to hold that the harmless error
rule did not apply if the error involved a statute.!?* This anachronistic
reluctance took two generations to overcome, as Chief Justice Robert Calvert
chronicled in two of his finest articles.'?! As Justice Jack Pope commented
for the court in 1979, even with Rule 62a on the books, the prior doctrine of
presumed harm “tenaciously regained its former stature.”!??

One area in which courts struggled with harm analysis involved the
failure to supply timely findings of fact and conclusions of law.!?* Sometimes

therefore necessarily cannot say definitely that in our opinion it caused the rendition of an improper
judgment. It is clear, however, that the error was reasonably calculated to do so, and, if so, its natural
consequence—i.e., the probable rendition of an improper judgment—should be presumed;
otherwise we are left without any definite guide whatever, as it would ordinarily not be apparent
from the record whether or not a denial of a legal right in matters of this kind had any injurious
consequences. We therefore hold that the error was material, reasonably calculated to cause, and
probably did cause, the rendition of an improper judgment.”).

118. See, e.g., Burrell Eng’g & Constr. Co. v. Grisier, 111 Tex. 477, 483 (1922). Perhaps the
first mention at the supreme court level came from a dissenting justice in 1920. See Galveston, H.
& S. A. Ry. Co. v. State, 110 Tex. 128, 135 (1920) (Hawkins, J., dissenting) (“However, even if
that was the effect of the charge, the error was favorable to the railway company, and, under the
evidence, could not have harmed it. Rule 62a (149 S.W. x).”).

119.  See Ariens, supra note 18, at 665-77.

120.  See Golden v. Odiorne, 249 S.W. 822, 823-24 (Tex. [Comm’n Op.] 1923).

121.  See Robert W. Calvert, The Development of the Doctrine of Harmless Error in Texas, 31
TEX. L. REV. 1 (1952) (outlining the doctrine of harmless error in Texas and predicting the impact
of future judicial decisions); Robert W. Calvert & Susan G. Perin, Is the Castle Crumbling?
Harmless Error Revisited, 20 S. TEX. L.J. 1 (1979) (reviewing judicial decisions relating to the
doctrine of harmless error since its inception).

122.  Standard Fire Ins. Co. v. Reese, 584 S.W.2d 835, 839 n.2 (Tex. 1979).

123.  See generally Lewis Jeffrey, Note, Is Failure of Trial Judge to File Findings of Fact and
Conclusions of Law, When Requested, Reversible Error?,4 TEX. L. REV. 97 (1925).
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the error would be reversible.!?* Sometimes it was harmless.!? The supreme
court itself never held that the absence of findings and conclusions could
prevent a proper presentation of the case on appeal, but in the 1924 case,
Stewart & Threadgill, at least one section of the Commission of Appeals of
Texas thought that it did.'*® The Stewart & Threadgill result might or might
not be correct,'?” but either way, it constitutes the high-water mark of the
“proper presentation” prong. Years later, the supreme court would sensibly
conclude that the failure to supply findings and conclusions was a better fit
for the harmless error rule’s proviso than for the “proper presentation” prong.
In Cherne Indus., Inc. v. Magallanes, the court recognized that as long as the
trial judge remains in office at the time of the appeal (as is common), the
wiser cure for missing findings is not a retrial but simply a short pause with

124.  See Wandry v. Williams, 103 Tex. 91, 94 (1910) (“We conclude that the action of the trial
judge in failing and refusing to file his conclusions of fact and law is subject to review by the Court
of Civil Appeals, and, where it is found that he has not done so, the judgment ought to be reversed.”);
see also Anderson v. Lockhart, 209 S.W. 218, 219 (Tex. App.—El Paso 1919, no writ) (“There are
several affirmative defenses asserted to plaintiff’s cause of action in this case, and each call for a
finding of fact by the trial judge, as well as necessitating his reaching a conclusion of law before
rendering a judgment. Without these findings, where the evidence is conflicting, as in this case,
appellant could not assign his errors, so that the questions might be reviewed by us.”); Stewart &
Threadgill v. El Paso & S.W. Co., 207 S.W. 594, 596 (Tex. App.—EIl Paso 1918, writ granted) (“It
may be that had the court filed the findings and conclusions, the appellants would not have been
able to show any reversible error, but we cannot so presume.”), aff’d, 257 S.W. 526 (Tex. Comm’n
App. 1924, judgm’t adopted); Hous. Oil Co. of Tex. v. Ragley-McWilliams Lumber Co., 162 S.W.
1183, 1184 (Tex. App.—Texarkana 1913, no writ) (“[W]e think we should hold that the manner in
which the appeal is presented probably is due, primarily, to the failure of the trial court to discharge
the duty imposed on him by the statute, and for that reason reverse the judgment. This, accordingly,
will be done, and the cause will be remanded for a new trial.”).

125.  See Barfield v. Emery, 107 Tex. 306, 306 (1915) (“[1]t does not appear that the omission
of the trial judge to duly file his conclusions prevented a proper presentation of the questions
involved in the appeal, or that it could have operated to the prejudice of the appellants in that court.
We are of opinion therefore that it did not in itself warrant a reversal of the judgment.”); Riley v.
Austin, 245 S.W. 907, 908 (Tex. [Comm’n Op.] 1922) (“[W]here it appears from the record that a
party has not been injured by such failure to act on the part of the trial judge within the time
prescribed, and where every contention made by such party has been preserved in the record, he is
not entitled to have the case reversed on the bare error assigned.”); see also Wright v. First Guar.
State Bank of Bellevue, 281 S.W. 270, 272 (Tex. App.—Fort Worth 1926, writ dism’d w.o.j.) (“We
think that the finding in the judgment serves the purpose and takes the place of findings of fact
sought to have been filed by the plaintiff in error.”).

126. See Galveston, H. & S. A. Ry. Co. v. Stewart & Threadgill, 257 S.W. 526, 530 (Tex.
Comm’n App. 1924, judgm’t adopted) (“In every case where there is any conflict in the evidence
on an issue material to the decision of the case, the failure of the trial judge to file his findings of
fact and conclusions of law is ‘such a denial of the rights of the appellant . . . as probably prevented
the appellant from making a proper presentation of the case to the appellate court.””).

127. A few courts of civil appeals reached the same conclusion as Stewart & Threadgill that a
failure to provide timely findings and conclusions could prevent a proper presentation of a case on
appeal. See, e.g., Anderson, 209 S.W. at 219; Hous. Oil Co. of Tex., 162 SW. at 1184.
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an order to the trial judge to make the missing findings and send them
upstairs. '8

Thus, the original meaning of the phrase “proper presentation of the
case” in Texas and throughout the nation related to preparation of a record
just long enough to set up whatever issues the complaining party had chosen
to raise. A court would reverse on the “proper presentation” prong only in the
rare case where the complaining party literally could not get a particular
document into the record, such where the judge flatly refused to let someone
make a bill of exceptions.'” These uncommon (and almost unheard of)
refusals to put a document into the record are the only examples in which
twentieth century Texas courts would reverse under the “proper presentation”
prong.

128.  Cherne Indus., Inc. v. Magallanes, 763 S.W.2d 768, 773 (Tex. 1989).

129. See Dobbins v. Gardner, 377 S.W.2d 665, 669 (Tex. App.—Houston 1964, writ ref’d
n.r.e.) (“Appellant offered the document on her bill of exceptions. The failure of the trial court to
admit it for that purpose was such an error as probably prevented appellant from making a proper
presentation of the case to this Court, and constitutes reversible error.”); Lower Nueces River Water
Supply Dist. v. Sellers, 323 S.W.2d 324, 328-29 (Tex. App.—San Antonio 1959, writ ref’d n.r.e.)
(“[T]hese records and data being admissible in evidence, and appellant having been denied the right
to place them in the record for the purpose of the bill of exception, was deprived of the right to have
this evidence and its probable effect appraised by the appellate court. This prevented appellant from
making a proper presentation of the case to the appellate court.”).

A refusal to allow a bill once led the Beaumont Court of Civil Appeals to apply the second
prong, but the Supreme Court of Texas found no error at all. See Hous. Lighting & Power Co. v.
Boyles, 456 S.W.2d 714, 721 (Tex. App.—Beaumont 1970, writ granted), rev’d, 464 S.W.2d 359
(Tex. 1971). A dissenting member of the Beaumont panel thought the second prong inapposite:

The majority opinion makes the statement that harm is apparent on the face of

the record, but as indicated by this dissent, harm is not so apparent to me. It is

stated that the little used provision of Rule 434 comes into play because the

trial court refused to permit the perfection of the bill of exception. I do not

agree that such refusal, standing alone, is conclusive proof of harm. If the

second portion of Rule 434 meant no more than that, then it would have been

a simple matter to have incorporated that in the rule. The rule places a greater

burden on the appellant and says: “* * *[O]r was such as probably prevented

the appellant from making a proper presentation of the case to the appellate

court * * *” (emphasis supplied). It must be the sense of the rule that even

though an appellant may show that it was not permitted to make a bill of

exception, that the exclusion of such testimony probably resulted in the

rendition of an improper judgment. I do not feel that a bill of exception in this

record showing the name or names of appraisers could in itself have

demonstrated sufficient harm to appellant to require a reversal.
Id. at 722 (Stephenson, J., dissenting).
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By contrast, the second prong was not implicated by routine trial
errors.*% It evidently never even occurred to the courts that ordinary trial
errors could trigger the second prong.'!

VL TEXAS HAS DEPARTED FROM THE ORIGINAL MEANING OF THE
HARMLESS ERROR RULE.

Despite its original meaning, the “proper presentation” prong gained a
new and non-original meaning as the twentieth century gave way to the
twenty-first. The key departure took place in the 2002 decision in Harris
County v. Smith."3* There, a divided supreme court ignored the traditional
understanding that a proper presentation of a case on appeal is prevented only
where a trial court blocks a litigant’s ability to have an item included in the
record, such as by refusing to allow the making of a bill of exceptions or
perhaps by refusing to issue timely findings and conclusions.'** The majority
(5-3) held that the second prong requires reversal where the record is
physically complete but a broad-form jury question about damages included
a subpart that lacked adequate support in the evidence.'**

According to the Harris County majority, the error in the charge
“prevented the appellate court from determining ‘whether the jury based its
verdict on an improperly submitted invalid’ element of damage.”!** The error
happened to involve a damages question with multiple elements but only a
single blank.!*® In the majority’s view, “the trial court erred in overruling
Harris County’s timely and specific objection to the charge, which mixed

130. See, e.g., Larson v. Ellison, 147 Tex. 465, 467—68 (1949) (“It is inconceivable that the
giving of the questioned charge [about circumstantial evidence] could in any wise have caused the
rendition of an improper judgment. Nor is there anything in the record suggesting that Ellison was
prevented by reason of this charge from fully presenting his case to the Court of Civil Appeals.”);
Sturdevant v. Hooper, 101 S.W.2d 379, 381 (Tex. App.—Waco 1937, writ dism’d) (“[I]t does not
appear that the exclusion of the evidence referred to prevented plaintiffs in error from making a
proper presentation of their defense or that it caused the rendition of an improper judgment.”);
Moore v. Conway, 108 S.W.2d 954, 959 (Tex. App.—Waco 1937, no writ) (“[I]t does not appear
from an examination of the entire record that the exclusion of this testimony (1) could have or did
affect the finding of the jury; (2) cause rendition of improper judgment; (3) probably prevented
proper presentation of appellant’s case; or (4) was prejudicial.”).

131. See, e.g., Dall. Ry. & Terminal Co. v. Ochler, 156 Tex. 488, 491 (1956) (“The ends of
justice might have been better served by calling all of the known passengers to the witness stand.
As to that we cannot say, for we have no way of knowing whether any of such passengers could
have or would have given testimony of value. The fact that the ends of justice might have been
better served by calling all occurrence witnesses does not, however, make their names relevant and
material as evidence.”).

132.  Harris County v. Smith, 96 S.W.3d 230 (Tex. 2002).

133.  Id. at232.

134. Id. at 232-34.

135.  Id. at 234 (quoting Crown Life Ins. Co. v. Casteel, 22 S.W.3d 378, 388 (Tex. 2000)).

136. Seeid. at 231-32.
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valid and invalid elements of damages in a single broad-form
submission[.]”!3” This approach departs so far from the original meaning of
“proper presentation” that the subject deserves study. What ensued after
Harris County was a two-decade period of unpredictability in analysis, with
the court only recently starting to pull back in the 2024 decision in Horton v.
Kansas City Southern Railway Co.'*® When the court wrote the Harris
County opinion, it plainly made a conscientious effort to consult prior
decisions about the jury charge and harm analysis.'*’ But if one is willing to
study those decisions closely, one will find that the original meaning of the
language offers a different and superior approach. It takes work, but the work
is worthwhile.

A.  The Harris County Decision Made No Effort to Find the Original
Meaning of the Proper Presentation Prong.

To understand the dispute about the charge in Harris County, it helps to
appreciate some history about Texas charge practice. One of the perennial
philosophical debates in Texas charge practice relates to the matter of
specificity in jury questions. Texas has wobbled back and forth between
asking jurors a larger number of narrow questions and asking a smaller
number of broad questions. Before about 1913, Texas preferred broader
questions, which commonly came in a general charge.'*° But all this changed
with the 1913 Special Issues Act.!*! Under the post-1913 regime, Texas
shifted to so-called special issues and stayed there for much of the twentieth
century until complications led the courts to push the pendulum back to
broader questions in the 1970s and 1980s.'*

137.  Id. at234.

138.  Horton v. Kan. City S. Ry. Co., 692 SSW.3d 112, 119 (Tex. 2024).

139.  See Harris County, 96 S.W.3d at 233-34.

140. William G. Arot, III & David Fowler Johnson, Current Trends in Texas Charge
Practice: Preservation of Error and Broad-Form Use, 38 ST. MARY’S L.J. 371, 417 (2007).

141.  See Act of Mar. 29, 1913, 33rd Leg., R.S,, ch. 59, § 1, 1913 TEX. GEN. LAwS 113, 113
(“In all jury cases the court, upon request of either party, shall submit the cause upon special issues
raised by the pleadings and the evidence in the case. Such special issues shall be submitted distinctly
and separately, and without being intermingled with each other, so that each issue may be answered
by the jury separately. In submitting special issues the court shall submit such explanations and
definitions of legal terms as shall be necessary to enable the jury to properly pass upon and render
a verdict on such issues, and the court may submit said cause upon special issues without request of
either party, provided that if the nature of the suit is such that it cannot be determined on the
submission of special issues, the court may refuse the request to do so, but the action of the court in
refusing may be reviewed on proper exception in the appellate court, and this Article shall be
construed in connection with Article 1985 of Chapter 14, Title 37, Revised Statutes.”).

142.  Lemos v. Montez, 680 S.W.2d 798, 801 (Tex. 1984); Jack Pope & William G. Lowerre,
The State of the Special Verdict—1979, 11 ST. MARY’S L.J. 1, 1 (1979); Jack Pope & William G.
Lowerre, Revised Rule 277—A Better Special Verdict System for Texas, 27 SMU L. REV. 577, 577
(1973).
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The paradigm shifts that inevitably go hand in hand with favoring or
disfavoring special issue practice have been chronicled elsewhere.'*® Suffice
it to say that there have always been trade-offs in whatever approach one
takes, and there always will be. Under any approach to charge practice, some
cases will inevitably present difficult judgment calls about harmless error
analysis. The great Calvert articles about harmless error analysis demonstrate
that Texas judges have plenty on their plate already in applying the rule’s first
prong, which calls for reversal when the error was reasonably calculated to
cause and probably did cause the rendition of an improper judgment.'**

What has not been chronicled before is that all of this unavoidable policy
debate—about pursuing the metaphysically perfect system of charge
practice—has nothing to do with the original meaning of the second prong.
Everyone in 1912 understood the phrase “proper presentation.” Everyone
knew what it meant because that phrase occurred so pervasively throughout
American law as part of the norms for assembling an appellate record with
just the right number of items and no more.!*’

There is no evidence that anyone in 1912 thought that the phrase had the
slightest connection to drafting jury charges. For that matter, there is no sign
that anybody thought such a thing throughout the rest of the twentieth
century. But the world changed significantly between 1912 and the new
century; and after enough generations come and go, there may arise in Egypt
a king who knew not Joseph. !4

Which takes us to the decision in Harris County. In Harris County, the
Court found error in the way the charge submitted multiple elements of
damages in a single, broad-form inquiry.""’” The charge asked the jury to
consider four elements of damages for plaintiff Lynn Smith—(a) physical
pain and mental anguish, (b) lost earning capacity, (¢) physical impairment,
and (d) medical care—and to put the answer in a single blank:

143.  See William V. Dorsaneo, 111, The History of Texas Civil Procedure, 65 BAYLOR L. REV.
714, 740 (2013); Arnot & Johnson, supra note 140, at 373; William L. Davis, Tools of Submission:
The Weakening Broad-Form “Mandate” in Texas and the Roles of Jury and Judge, 24 REV. LITIG.
57, 63—69 (2005); Louis S. Muldrow & William D. Underwood, Application of the Harmless Error
Standard to Errors in the Charge, 48 BAYLOR L. REV. 815, 818 (1996); John J. Sampson, TDHS
v. E.B., The Coup De Grdce for Special Issues, 23 ST. MARY’S L.J. 221, 226-31 (1991).

144.  See Calvert & Perin, supra note 121; Calvert, supra note 121.

145.  See supra Part I11.B.

146.  Exodus 1:8-11.

147. Harris County v. Smith, 96 S.W.3d 230, 232 (Tex. 2002).
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Question No. 3

What sum of money, if paid now in cash would fairly and
reasonably compensate Lynn Smith for his damages, if any,
resulting from the occurrence in question?

Consider the elements of damages listed below and none other.
Consider each element separately. Do not include damages for one
element in any other element. Do not include interest on any
amount of damages you find.

Do not include any amount for any condition existing before the
occurrence in question, except to the extent, if any, that such other
condition was aggravated by any injuries that resulted from the
occurrence in question.

a. Physical pain and mental anguish.
b. Loss of earning capacity.

c. Physical impairment.

d. Medical care.'*®

Defendant Harris County objected to element (b)—“Loss of earning
capacity”—as being unsupported by sufficient evidence to justify its
inclusion.'® The trial court overruled the objection.'>® The jury filled in the
blank by writing $90,000.'>! What result should follow on appeal if Harris
County had a valid objection to including earning capacity, but if there was
enough evidence of the other elements to get to $90,000?

1. The Court of Appeals in Harris County Found No Harm.

In the court of appeals, defendant Harris County complained that it was
error to include the element about earning capacity, and the court of appeals
agreed that the question should not have included an element about earning
capacity.'*> Thus, there was error. But what about harm?

148.  Petitioner’s Brief on the Merits at 4-5, Harris County, 96 S.W.3d 230 (No. 01-0531).

149.  Harris County, 96 S.W.3d at 231 (emphasis added).

150. Id. at231-32.

151. Id. at232.

152.  Harris County v. Smith, 66 S.W.3d 326, 330-31 (Tex. App.—Houston [1st Dist.] 2001,
pet. granted), rev’d, 96 S.W.3d 230 (Tex. 2002).
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The court of appeals found no harm.'** Its harm analysis had many
dimensions, some sound and others more debatable, but at the end of the day,
the court found itself persuaded by a position taken in an article by Professor
Dorsaneo.'” The court reasoned that the erroneous inclusion of an
unsubmitted element should be regarded as harmless if (but only if) enough
evidence supported the bottom-line damage finding:

[I]n addressing claims of error premised on erroneously submitted
elements of a damage question, courts find no reversible error when
sufficient evidence supports other, unchallenged damage elements.
Under these circumstances, it is reasonable to presume that the jury
awarded damages only for elements with evidentiary support. This
approach is all the more reasonable when, as addressed above, the
charge as a whole informs the jury that damages need not be
awarded for every element.'>

Applying this principle, the court held that there was no harm on this
record because evidence was sufficient to allow a fact finder to reach a
$90,000 damage figure based purely on the elements that were properly
included in the question.!*¢

2. The Supreme Court in Harris County Found Harm.

Harris County sought further review based partly on the harmless error
rule’s second prong.'>” In Harris County’s view, the broad-form structure of
the damage question made it impossible to know what the jurors had really
believed: “[Blecause one cannot state with certainty the impact the trial
court’s error had on the judgment for damages, this, of course, establishes
that the error in the charge prevented a proper presentation of this appellate
error.”'*® This apparently marked the first time in Texas history when a
litigant asked the Supreme Court to apply the proper presentation prong to an
instance of charge error.

The Supreme Court of Texas agreed and reversed on the basis of the
second prong.'”? The majority squarely held that the charge error prevented

153.  See id. at 338.

154. Id. at 335 (discussing William V. Dorsaneo, III, Broad-Form Submission of Jury
Questions and the Standard of Review, 46 SMU L. REV. 601, 630 (1992)).

155.  Harris County, 66 S.W.3d at 33637 (citations omitted).

156. Id. at 337-38.

157.  Petitioner’s Brief on the Merits, supra note 148, at 15.

158. Id.

159. Harris County v. Smith, 96 S.W.3d 230, 231 (Tex. 2002).
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the complaining party from properly presenting its case on appeal, as this
block quotation indicates:

Our rules of appellate procedure set out two conditions upon which
a judgment may be reversed for an error of law. See TEX.R.APP. P.
61.1; see also TEX.R.APP. P. 44.1[.] The first is an error which
“probably caused the rendition of an improper judgment.”
TEX.R.APP. P. 61.1(a). The second is an error which “probably
prevented the petitioner from properly presenting the case to the
appellate courts.” TEX.R.APP. P. 61.1(b). Focusing only on the first
condition, the dissent suggests that we must presume harm here in
order to reverse. We disagree. Just as in Casteel, the trial court’s
charge error in this case caused actual harm because it prevented
Harris County from properly presenting its case to the appellate
courts. TEX.R.APP. P. 61.1(b). In this regard, the case is no different
from Casteel.'*°

This holding departed from the prong’s original meaning. There was never
any tradition of construing the second prong to cover a charge complaint such
as this. Does the decision’s reliance on Casteel survive scrutiny? It does not.

B.  Harris County Cited Casteel, but Casteel Barely Mentioned the Second
Prong and Never Addressed its Original Meaning.

As the quotation in the block quotation indicates, the Harris County
opinion pointed to the Casfeel decision from two years earlier as authority
for using the second prong in an instance of charge error.'¢! But the Harris
County opinion’s phrase “[j]ust as in Casteel” overshot the mark.'®? The two
cases not only differ in vital respects but are built on opposite rationales.

In Casteel, the Supreme Court of Texas had quite correctly found harm
where a broad-form liability question combined some thirteen different
theories and then gave jurors a single blank where they had to write either
“yes” or “no.”!®?

Had all thirteen theories in Casteel been legally sound in the way they
were described in the charge, the case would have been different. But they
were not all legally sound. Some of the thirteen theories came from the
Deceptive Trade Practices Act (DTPA) and thus were legally viable only with
proof of consumer status, yet the question did not instruct the jury that

160. Id. at 234-35.

161. Id.

162. Id. at235.

163. Crown Life Ins. Co. v. Casteel, 22 S.W.3d 378, 387-88 (Tex. 2000).
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consumer status was necessary as to those theories.!** Subpart “e” of the jury
question erroneously watered down the plaintiff’s burden of proof by failing

THE TEXAS HARMLESS ERROR RULE’S SECOND PRONG

to require consumer status:

QUESTION NO. 16

Did Crown Life engage in any unfair or deceptive act or practice in
the business of insurance that was a producing cause of damages to
Casteel?

“Unfair or Deceptive Act or Practice in the Business of Insurance”
means any of the following:

Representing that the insurance policies had characteristics,
uses, benefits and quantities which they did not have.

Representing that the insurance policies were of a particular
standard, quality or grade if they were of another.

Adpvertising insurance policies with intent not to sell them as
advertised.

Representing that agreements conferred or involved rights,
remedies or obligations which they did not have or involve.

Failing to disclose information concerning an insurance policy
which was known at the time of the transaction with the
intention to induce another into a transaction.

Making, issuing, circulating and causing to be made, issued and
circulated, estimates, illustrations, circulars and statements
misrepresenting the terms of insurance policies issued or to be
issued, and the benefits or advantages promised thereby and the
dividends or share of the surplus to be received thereon.

Making and circulating statements containing representations
with respect to the business of insurance which are untrue,
deceptive and misleading.

164.

1d. at 385-89.
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h. Engaging in any trade practice that is a misrepresentation of an
insurance policy.

i. Referring to a certain cost of the insurance policies without
disclosing the exclusions and limitations affecting the payment
of benefits under the policy.

j-  Implying that illustrated dividends will be or can be sufficient
at any future time to assure without the future payment of
premiums the receipt of benefits such as a paid-up policy
without clearly and precisely explaining the benefits or
coverage provided at such time and the conditions required for
that to occur.

k. Describing dividends in a manner that is misleading or which
has the capacity or tendency to mislead.

l.  Implying in an advertisement that the payment or amount of
dividends is guaranteed.

m. [struck out]

n. Using advertisements which, because of material information
omitted therefrom, have the capacity and tendency to mislead
or deceive purchasers or prospective purchasers.

Answer “Yes” or “No.”
ANSWER: YES.!63

Notice subpart “e” of the question, which comes from the DTPA and
should have required a finding of consumer status. Subpart “e” of the
question should have asked about non-disclosure with the intention of
inducing action from a consumer, but it wrongly asked about inducing action
from “another.”

165. Court’s Charge (and Jury Verdict) at 23-24, Ferguson v. Casteel, No. 91-11537 (147th
Dist. Ct, Travis County, Tex. Sept. 3, 1995) (emphasis added), available at
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=e¢6e7d69b-e9b1-4501-adc4-
d3760b2e2690&coa=cossup&DT=0THER&MedialD=0edc8bf7-d389-40a7-bbf0-b9e343aca39d.
[https://perma.cc/QXUS-FRXV].
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By leaving out the word “consumer,” the formulation in subpart “e”
deviated from the statute and poisoned the question with legal error. As a
result, this error easily triggered the first prong of the harmless error rule,
because the error was of the sort that was reasonably calculated to cause and
probably did cause the rendition of an improper judgment.

1. In Casteel, the Court of Appeals Wrongly Thought the Charge
Error in Question 13 Harmless.

The Casteel court of appeals wrongly thought the error harmless in light
of subparts “f” and “g,” which do not come from the DTPA and do not require
consumer status: “In this case, we find there is sufficient evidence to support
a finding of a violation under sub-parts ‘f” and ‘g’ to uphold the jury’s liability
finding. The error, if any, in submitting one erroneous legal theory is,
therefore, harmless.”!%

2. In Casteel, the Supreme Court Correctly Found Harm from the
Error in Question 13.

The Supreme Court of Texas wisely overturned that holding. Part III of
the supreme court’s opinion sensibly pointed out that legal errors in the jury
charge cannot be simply pushed to the side as harmless: “It is fundamental to
our system of justice that parties have the right to be judged by a jury properly
instructed in the law.”'¢’

a. No Litigant in Casteel Invoked the Second Prong.

This phrase—"“properly instructed in the law”—contains the key. The
Casteel jury was not properly instructed in the law. The charge affirmatively
got the law wrong by deleting the legal requirement of consumer status. So,
the defendant argued that lay jurors “are in no position to determine for
themselves what is and is not a proper legal basis for recovery.”!¢®

In other words, the defendant did not argue for application of the proper
presentation prong. Instead, the defendant alleged that harm flowed from the
question’s legal content, as explained in a decision authored by U.S. Supreme
Court Justice Antonin Scalia: “When jurors have been asked to determine
liability based on both legally correct and incorrect theories—as they were

166. Casteel v. Crown Life Ins. Co., 3 S.W.3d 582, 595 (Tex. App.—Austin 1997, writ
granted) (footnote omitted).

167. Casteel, 22 S.W.3d at 388.

168.  Petitioner Crown Life Insurance Company’s Brief on the Merits at 32, Casteel, 22 S.W.3d
378 (No. 98-0218) (emphasis added).
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here—a court should not presume that the jury decided the case based on a
legally correct theory. See Griffin v. United States, 502 U.S. 46,59 (1991).”1¢

Justice Scalia’s opinion in Griffin could justify an entire article of its
own. Griffin brought order to an area that had plagued the federal courts for
a century, namely the matter of reviewing a jury finding that rests on
alternative grounds, with at least one ground having adequate support in the
evidence and another ground having no such support.!” In fact, a brief detour
to look at the Griffin opinion is worthwhile because it will show why no party
in Casteel felt any need to invoke the second prong.

Since the days before the automobile, the federal courts had struggled
with the problem of reviewing multi-claim verdicts. Early cases treated errors
as presumptively harmful, just as Texas did before 1912.!”! For most of the
twentieth century, the U.S. Supreme Court applied this rule of presumed
harm to cases involving legal errors in the jury charge, but not to charge with
factual error in the sense of one ground being unsupported by the evidence.!”
The lower federal courts went further by often presuming harm with respect
to broad-form questions that combined multiple liability theories,'’* and less
frequently, with respect to broad-form questions on a single liability theory

169. Petition for Review at 13, Casteel, 22 S.W.3d 378 (No. 98-0218).

170.  See Griffin v. United States, 502 U.S. 46, 59 (1991).

171.  The U.S. Supreme Court applied a rule of presumed harm in Maryland v. Baldwin, 112
U.S. 490, 493 (1884) and extended the rule to a case of evidentiary insufficiency once in Wilmington
Star Mining Co. v. Fulton, 205 U.S. 60, 78-79 (1907). But it has never repeated the holding of
Wilmington Star in the ensuing 117 years. Wilmington Star was not even decided under federal
procedure. Instead, as a diversity case, it was decided under state procedure. See Wilmington Star,
205 U.S. at 64, 78-79. Federal courts looked to state procedure in diversity cases until the 1938
arrival of the Federal Rules of Civil Procedure and Erie Railroad v. Tompkins, 304 U.S. 64 (1938).
See also Note, The Law Applied in Diversity Cases: The Rules of Decision Act and the Erie Doctrine,
85 YALEL.J. 678 (1976).

172.  See, e.g., Sunkist Growers, Inc. v. Winckler & Smith Citrus Prods. Co., 370 U.S. 19, 29—
30 (1962) (erroneous inclusion of one liability theory subject to immunity); United N.Y. & N.J.
Sandy Hook Pilots Ass’n v. Halecki, 358 U.S. 613, 619 (1959) (erroneous inclusion of a legally-
erroneous unseaworthiness theory).

173.  See, e.g., Yentsch v. Texaco, Inc., 630 F.2d 46, 56 (2nd Cir. 1980); Fatovic v.
Nederlandsch-Ameridaansche Stoomvaart, Maatschappij, 275 F.2d 188, 190 (2nd Cir. 1960);
Simko v. C & C Marine Maint. Co., 594 F.2d 960, 967 (3rd Cir. 1979); Albergo v. Reading Co.,
372 F.2d 83, 85-86 (3rd Cir. 1966); Box v. Ferrellgas, Inc., 942 F.2d 942, 945 (5th Cir. 1991);
Woods v. Sammisa Co., 873 F.2d 842, 853—54 (5th Cir. 1989); Jones v. Miles, 656 F.2d 103, 106
& n.4 (Sth Cir. 1981); Smith v. S. Airways, Inc., 556 F.2d 1347, 134748 (5th Cir. 1977); Doherty
v. Am. Motors Corp., 728 F.2d 334, 344 (6th Cir. 1984); Dudley v. Dittmer, 795 F.2d 669, 673 (8th
Cir. 1986); Syufy Enters. v. Am. Multicinema, Inc., 793 F.2d 990, 1001 (9th Cir. 1986); Richards
v. Michelin Tire Corp., 21 F.3d 1048, 1055-57 (11th Cir. 1994); see also Farrell v. Klein Tools,
Inc., 866 F.2d 1294, 1298-1301 (10th Cir. 1989) (setting aside defense verdict and ordering new
trial where one of two affirmative defense instructions was not supported by evidence and the jury
failed to find liability in a general verdict).
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that involved multiple factual allegations in support of that theory.!”* The
result was a chaotic body of law that frequently resulted in wasteful new
trials.

Griffin endorsed the presumed harm as applied to legal errors, but it also
pointed out the incoherence of presuming harm with respect to insufficiency
complaints.!” After all, courts presume that juries follow instructions—even
bad ones—and presume that juries base their answers on the evidence. As
such, the presumed-harm rule does not apply to sufficiency challenges in
federal court. Ordinary harmless error analysis applies to such challenges:

Jurors are not generally equipped to determine whether a particular
theory of conviction submitted to them is contrary to law—whether,
for example, the action in question is protected by the Constitution,
is time barred, or fails to come within the statutory definition of the
crime. When, therefore, jurors have been left the option of relying
upon a legally inadequate theory, there is no reason to think that
their own intelligence and expertise will save them from that error.
Quite the opposite is true, however, when they have been left the
option of relying upon a factually inadequate theory, since jurors
are well equipped to analyze the evidence[.]'7®

Griffin brought about a sea change in the Fifth Circuit’s jurisprudence about
harm analysis and the jury charge. Before Griffin, the Fifth Circuit had
vacillated over what to do when a jury question included multiple grounds,
one of which turned out to lack adequate support in the evidence.!”” After
Griffin, however, the Fifth Circuit swiftly adopted the fact-law distinction
and began to uphold verdicts that it formerly would have overturned.!”

This development in federal law caught the eye of the defendant in
Casteel. The defendant—represented by the Honorable John Hill, formerly

174.  See, e.g., Katara v. D.E. Jones Commodities, Inc., 835 F.2d 966, 971-72 (2nd Cir. 1987);
Ratner v. Sioux Nat. Gas Corp., 770 F.2d 512, 518-19 (5th Cir. 1985); see also Pan E. Expl. Co. v.
Hufo Oils, 855 F.2d 1106, 1124 (5th Cir. 1988) (concluding that a court “may affirm the jury’s
finding if any one of the underlying theories is legally and factually sufficient”).

175.  Griffin, 502 U.S. at 58-59.

176. Id. at 59 (citing Duncan v. Louisiana, 391 U.S. 145, 157 (1968)).

177. Id.

178.  See Walther v. Lone Star Gas Co., 952 F.2d 119, reh’g denied, 977 F.2d 161, 162 (5th
Cir. 1992) (“Jurors are well equipped to analyze the evidence and reach a decision despite the
availability of a factually unsupported theory in the jury instructions.”). The Fifth Circuit has since
reaftirmed this approach in numerous opinions. See, e.g., WickFire, L.L.C. v. Woodruft, 989 F.3d
343, 359 (5th Cir. 2021); Wellogix, Inc. v. Accenture, L.L.P., 716 F.3d 867, 878 n.4 (5th Cir. 2013);
Advocare Int’l, LP v. Horizon Lab’ys, Inc., 524 F.3d 679, 696 n.67 (5th Cir. 2008); Rodriguez v.
Riddell Sports, Inc., 242 F.3d 567, 577 (5th Cir. 2001). The best tracing of the Fifth Circuit cases
appears in an opinion by Judge Tom Reavley, formerly a member of the Supreme Court of Texas.
See Nester v. Textron, Inc., 888 F.3d 151, 158-60 (5th Cir. 2018).
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Chief Justice of the Supreme Court of Texas—made the Griffin argument.'”
The defendant pointed out that the standard jury instructions in Texas
invariably tell jurors to be guided by the judge’s directions when it comes to
matters of law.'® Ergo, when a jury charge gets the law wrong, as occurred
in subpart “e” of Question 16 in Casteel, there is every reason to assume that
the error caused harm. In other words, there is every reason to find harm
under the Texas rule’s first prong.

Thus, the defendant in Casteel never tried to extend the Griffin rationale
to cases where the charge error involves sufficiency of the evidence. Doing
so would have turned Griffin on its head because the whole point of Griffin
is to assume that jurors follow their instructions. Jurors are instructed not to
answer “yes” unless a “yes” answer has adequate support in the evidence.

b. In Casteel, the Supreme Court of Texas merely mentioned the second
prong in passing without addressing its original meaning.

Perhaps because nobody had raised the second prong in the briefing, the
supreme court did not give that prong much analysis. It mentioned the second
prong only once in a parenthetical.'®! Thus, one reading of Casteel would be
to view the holding of harm through the lens of the first prong, with the
parenthetical just an incidental reference. Further, and in any event, Casteel
is plainly correct in its result and follows a long tradition of assuming that
jurors follow instructions.

C. Harris County Cites the 1923 Decisions in Lancaster and Eastern
Texas Electric, but Neither of Those Rested on the Second Prong.

But Harris County headed off on a different path by assuming the jurors
do not follow their instructions. In Part III of Harris County, the majority
cited a pair of decisions from 1923 as supporting reversal: Lancaster v.
Fitch'®* and Eastern Texas Electric Co. v. Baker.'® Neither decision involved
the second prong.

179. Casteel v. Crown Life Ins. Co., 3 S.W.3d 582, 595 (Tex. App.—Austin 1997, writ
granted); see Griffin, 502 U.S. at 59.

180.  Petition for Review, supra note 169, at 12—13; see Griffin, 502 U.S. at 59.

181. Crown Life Ins. Co. v. Casteel, 22 S.W.3d 378, 388 (Tex. 2000).

182.  See Harris County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (citing Lancaster v.
Fitch, 112 Tex. 293 (1923)).

183. Seeid. at 234 (citing E. Tex. Elec. Co. v. Baker, 254 S.W. 933 (Tex. Comm’n App. 1923,
holding approved, judgm’t adopted)).
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1. Lancaster v. Fitch Neither Mentioned the Second Prong nor Found
Any Error at All.

Lancaster never mentioned the second prong. Lancaster upheld the jury
verdict and thus did not even find error, let alone harmful error.'®* The lawsuit
had a convoluted history, so a brief description may help to keep its lesson
clear. Lancaster involved ordinary negligence and a workplace injury.'®> A
railroad brakeman named Fitch suffered a leg injury on the job, so he sued
on allegations of negligence, and he ended up winning at all three levels of
the Texas court system.!8¢

According to the supreme court:

[Plaintiff Fitch] pleaded three separate acts of negligence as the
proximate cause of his injury: (1) That a spike in the track, which
protruded above the ties, caught his foot and caused the train to run
over his leg; (2) that while he was between the cars the engineer
negligently caused the train to move and to run over his leg; (3) that
the angle cock which he was endeavoring to turn on one of the cars
was defective and out of repair, and that while he was engaged in
an effort to turn same in such defective condition he was caught by
the train moving upon him, and his injury caused.'®’

Defendant Lancaster argued that ground (3) did not belong in the
charge.'® This contention caused the court of civil appeals to flip-flop in
three decisions. First, the court held that the rusty angle cock— by itself
alone”—did not cause the leg injury.'® So including it in the charge was
error, but reversal was unwarranted in light of the obvious interaction
between the rusty angle cock and the other circumstances. '

The court trusted the jury to sort through the facts and decide the case
on the theory that was actually supported by evidence:

If the evidence conclusively showed that the angle cock and its
condition did not of and by itself alone cause appellee the injury to

184. Lancaster, 112 Tex. at 303.

185.  See id. at 296.

186. Seeid.

187. Id.

188.  See Lancaster v. Fitch, 239 S.W. 265, 271 (Tex. App.—Texarkana 1922, writ granted)
(according to defense counsel’s argument, “The condition of the angle cock was not the proximate
cause of the injury.”).

189. Id.

190.  See id. (“But the question of ‘proximate cause’ as submitted by the court’s charge was
properly submitted to the jury for decision, we think, when, as here, the injury could correctly be
said to be the result of concurring causes.”).
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the leg, then clearly a jury of ordinarily sensible men would not find
to the contrary, and the court could not reasonably say that they did
so find and found their verdict thereon. And we think that the error
complained of did not cause injury or the rendition of an improper
judgment.'*!

The majority thus did not find any error harmless under the first prong.'”
On rehearing, however, the court changed its mind and issued a second
opinion. It felt obliged to reverse because of the problem with the jury
charge.!”® It did so on the authority of a 1919 Commission of Appeals
decision that had rested on the first prong.'™*
Nevertheless, in yet another alteration on rehearing, the court retreated
to its original position and affirmed in light of the harmless error rule.!®

There are two grounds here on which the plaintiff was entitled to
recover, there being evidence to support them, that were properly
submitted; and as to these two grounds the appellants’ rights and
defenses were in no wise restricted or affected by the third ground
or charge in respect to it. Is it to be concluded that the jury found
against the plaintiff on the two issues legally submitted, and in his
favor on the one issue on which he could not legally recover? The
three issues are distinct. It is believed that rule 62a has
application.'”

Notably, one member of the court, Chief Justice Willson, perceived no
error at all, so a harm analysis never arose. In his view, “It was a jury
question.”"” This view turned out to carry the day in the supreme court.
When the supreme court affirmed the judgment for plaintiff Fitch, it agreed
with Chief Justice Willson’s assessment of the evidence.'*®

With Lancaster finding no error at all, that case hardly seems to offer
any justification for departing from the original meaning of the second prong.
But what about the Lancaster dictum stating the high court would have found
harm if the record had been different?'®® That dictum offers no support for

191.  Id. (citing TEX. CIV. APP. R. 62a, 149 S.W. x (1912, superseded 1941)).

192. Id

193. Id. at271-72.

194.  See id. (citing Weisner v. Mo., Kan. & Tex. Ry. Co., 207 S.W. 904 (Tex. Comm’n App.
1919, judgm’t adopted)).

195. Id. at272.

196. Id.

197. Id

198.  See Lancaster v. Fitch, 112 Tex. 293, 303 (1923) (“We concur with the view expressed
by Chief Justice Willson . . . .”).

199. Id. at 297.
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rejecting the original meaning, either.?’’ Lancaster never says a word about
the proper presentation prong and neither did any member of the Court of
Civil Appeals.

The Lancaster dictum is arguably unsound and merely represents an
example of the discredited era of Golden v. Odiorne, as discussed in Justice
Calvert’s venerable 1952 article about the development of harmless error
analysis in Texas.?’! But put all that to the side. Just accept the Lancaster
dictum as correct. The point for purposes of originalism is that Lancaster
relates to the first prong, not the second prong.

2. Eastern Texas Electric Co. v. Baker has Nothing to Do with the
Second Prong and in Fact Relies Only on the First Prong.

This leaves Eastern Texas Electric Co. v. Baker as the last possible
source of support for resorting to the second prong. There, the jury charge
erroneously allowed consideration of the plaintiff’s pain in the future.?> The
Commission of Appeals held that this error triggered the first prong.?®
Specifically, the court held that the “error as complained of here amounted to
such a denial of plaintiff in error’s rights as was reasonably calculated to
cause . . . an improper verdict[.]?** The court never said a word about the
second prong.

Again, one could have a debate about whether Eastern Texas Electric
was correct in resorting to the first prong, or whether it should have taken the
approach explained by the U.S. Supreme Court in Griffin and now firmly
established in the Fifth Circuit. But that presents a separate question. Nothing
in Eastern Texas Electric offers any support for imbuing the second prong
with the non-original meaning that the Harris County majority gave it.

By starting down a non-originalist road in Harris County, the court soon
found itself muddled in a morass of inconsistent decisions. The court began
to speak of presuming harm when a broad-form jury finding encompassed
more than one liability “theory[,]”*% and the court inevitably found itself
struggling to decide what constitutes a theory.?*

200. Id. at 297-98.

201. See Calvert, supra note 121, at 5-8.

202. E. Tex. Elec. Co. v. Baker, 254 S.W. 933, 934 (Tex. Comm’n App. 1923, holding
approved, judgm’t adopted).

203. Id.

204. Id.

205. See, e.g., Ford Motor Co. v. Castillo, 444 S.W.3d 616, 621 (Tex. 2014) (“We held in
Casteel that harmful error will be presumed when a broad-form jury question contains both valid
and invalid theories of liability, and the jury’s answer fails to specify on which theory it rests.”).

206. Sometimes the presumption of harm would apply. See Benge v. Williams, 548 S.W.3d
466, 474-76 (Tex. 2018) (applying presumed-harm rule even though the jury question “inquired
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The recent decision in Horton v. Kansas City Southern Railway Co.
illustrates the difficulties. There, the court conceded that “some of” its
decisions about broad-form submission practice may be misleading, and that
its caselaw about harm analysis “is admittedly even less clear.”**” The court
called its decisions since Harris County ‘“somewhat unclear and
conflicting.”?® Faced with the disarray in its decisional law, the court
effectively adopted the approach favored by Justice Scalia in Griffin.>”
Although Horton did not expressly state that it was adopting that approach,
that is functionally what happened, which prompted the dissent to observe
that the decision “implicitly adopts the U.S Supreme Court’s approach” from
Griffin.*'°

Horton is a significant decision—and a laudable one—in the
development of harmless error analysis with respect to the jury charge. It
recognizes that some cases will require hard work and entail judgment calls.
But that is a fact of life. Doing harm analysis right can often be hard, just as
chiseling a marble sculpture can be hard. But there is no reason to make it
harder by requiring horns. Imagine how the debate could have been
simplified if lawyers had shown the court that the harmless error rule’s
second prong just has nothing to do with it.

VIL CONCLUSION

Let us close with a recap of the historical evidence about the original
meaning of the harmless error rule’s second prong. The second prong’s text
traces back to Rule 40 from the Supreme Court of Texas’s practice in the
days before Texas had the Courts of Civil Appeals, and it carried forward
into Rule 40 of 1892 when the Courts of Civil Appeals first appeared. In both
instances, a ‘“proper presentation of the case on appeal” meant that the record

about a single theory: negligence” because the court’s erroneous refusal of requested instruction
permitted the jury to find negligence based on an allegation the plaintiff did not assert, and the court
felt unable to “determine whether it was the basis for the jury’s finding”); Columbia Rio Grande
Healthcare, L.P. v. Hawley, 284 S.W.3d 851, 864—65 (Tex. 2009) (applying presumed-harm rule
even though “negligence was the only theory of liability submitted” because the court’s erroneous
refusal of requested instruction permitted the jury to find the hospital liable based on an independent
contractor’s conduct and “there is no way for . . . an appellate court to tell if it did s0”). Yet on other
occasions, the presumption of harm would not apply. See, e.g., Thota v. Young, 366 S.W.3d 678,
692 (Tex. 2012) (“[TThis case involves a single liability theory—negligence—so Casteel’s multiple-
liability-theory analysis does not apply.”); Bed, Bath & Beyond, Inc. v. Urista, 211 S.W.3d 753,
757 (Tex. 2006) (refusing to apply presumed-harm rule because the error resulting from submission
of inferential rebuttal instruction was not due to improper broad-form question).

207. Horton v. Kan. City S. Ry. Co., 692 S'W.3d 112, 142 (Tex. 2024).

208. Id. at 144.

209. Id. at 177-78 (Young, J., dissenting) (citing Griffin v. United States, 502 U.S. 46 (1991)).

210. Id.
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contained just enough items, but no more than necessary, to allow a decision
on the issues raised by the appellant. This language had the same meaning in
the federal appellate courts of the day, as well as appellate courts in other
states from coast to coast.

This original meaning is reinforced by the rule’s structure, in that the
second prong originally appeared only in the rules for the Courts of Civil
Appeals and not in the rules for the Supreme Court of Texas. The supreme
court version came into existence only a generation later, when Texas
overhauled the rules in 1941. The fact that, in 1912, the second prong existed
only in the Court of Civil Appeals rule suggests that it related to the start of
the appellate process, such as the record’s physical creation, not to the later
stages, such as when the case went to the supreme court. Additionally, the
proviso speaks of correcting a trial judge’s failure to act so as to get a stalled
appeal back on track, which confirms that the second prong related to creation
of the record and not to deciding whether a ruling caused harm.

On top of all this, judicial practice during the twentieth century confirms
that the second prong was never understood in the way that Harris County
later construed it. The twentieth-century supreme court had no track record
of basing reversals on the second prong—or even addressing it. Very few of
the intermediate courts did so, either, and the rare instances when they
reversed on this basis were occasions when the record was literally
incomplete, such as when a judge refused to issue findings or refused to let a
litigant make a bill of exceptions.

Thus, the second prong of the Texas harmless error rule offers an
attractive opportunity for the courts to make good on their commitment to
original meaning of legal texts. Texas should reaffirm its allegiance to
originalism and should reject the unsupported reading given to the second
prong by Harris County.

The Harris County reading of the second prong has no historical support
for its departure from the consensus understanding of the late nineteenth and
early twentieth centuries. If the second prong meant something like what
Harris County held, there would have been support from earlier cases, such
as Lancaster, Eastern Texas Electric, Oehler, and Boyles; yet the supreme
court never mentioned it in any of these cases. If it meant what Harris County
held, would not Justice Calvert have said something about it in one of his
famous articles on harmless error? Yet he never mentioned it.

By failing to consider original understanding, the Harris County opinion
unwittingly placed horns—cornuta—onto the Texas harmless error rule. But
Horton proves that the courts will pay attention when shown the right
materials. What the court needs now is for lawyers to do their part in
explaining what the rule’s words meant when promulgated in 1912. If
advocates will call attention to what the words originally meant, there should
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be a receptive audience in a system that has committed itself to the primacy
of original meaning. Courts can then get back to the hard business of
evaluating harm the old-fashioned way.



OFFICES AND OFFICERS OF THE CONSTITUTION
PART VI: THE INELIGIBILITY CLAUSE

SETH BARRETT TILLMAN* AND JOSH BLACKMAN**

This Article is the sixth installment of a planned ten-part series that pro-
vides the first comprehensive examination of the offices and officers of the
Constitution. The first installment introduced the series. The second install-
ment identified four approaches to understand the Constitution’s divergent
“office”- and “officer”-language. The third installment analyzed the phrase
“Officers of the United States,” which is used in the Appointments Clause,
the Impeachment Clause, the Commissions Clause, and the Oath or Affirma-
tion Clause. Part IV traced the history of the “Office . .. under the United
States™ drafting convention. Part V considered the meaning of the phrase
“Office . . . under the United States,” which appears in the Incompatibility
Clause, the Impeachment Disqualification Clause, the Foreign Emoluments
Clause, and the Elector Incompatibility Clause. This sixth installment,
Part VI, will turn to the phrase “Office under the Authority of the United
States,” which appears uniquely in the Ineligibility Clause. The Ineligibility
Clause provides, “No Senator or Representative shall, during the Time for
which he was elected, be appointed to any civil Office under the Authority
of the United States, which shall have been created, or the Emoluments
whereof shall have been [i]ncreased during such time; and no Person holding
any Office under the United States, shall be a Member of either House during
his Continuance in Office.”

This Article proceeds in five sections. Section I describes the drafting
history of the Ineligibility Clause during the Constitutional Convention. This
drafting history lends some support for our view that the phrase “any civil
office under the Authority of the United States” refers to a category of ap-
pointed, and not elected, positions. Section II contends that the President and
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Vice President do not hold “civil office[s] under the Authority of the United
States.” This argument flows from the text of the Ineligibility Clause, which
applies to “appointed” positions. As a general matter, the President and Vice
President are not appointed; rather, they are elected by electors, or they are
elected or chosen by the House and Senate.

Section III puts forward the position that members of Congress do not
hold “civil office[s] under the Authority of the United States.” If Senators or
Representatives held “civil office[s] under the Authority of the United
States,” then Congress might be able to manipulate its own membership by
modifying the compensation for these elected positions. Generally, members
of Congress are “elected,” and not “appointed.” Section IV identifies several
positions covered by the Ineligibility Clause. In our view, the phrase “Office
under the Authority of the United States” refers to a specific category of ap-
pointed officers—a category more expansive than both “officers of the
United States” and “office . . . under the United States.” Section V turns to
the interaction between the Ineligibility Clause and the Religious Test
Clause. The latter provides “no religious Test shall ever be required as a
Qualification to any Office or public Trust under the United States.” There
may be a handful of irregular positions that are an “Office under the Author-
ity of the United” but not an “Office under the United States” and not a “pub-
lic trust under the United States.” Such positions would not be subject to the
Religious Test Clause.
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INTRODUCTION

The Constitution of 1788’s original seven articles include twenty-two
provisions that refer to “offices” and “officers.” Some clauses use the words
“office” or “officer,” standing alone and unmodified. Other clauses use the
word “office” or “officer” followed by a modifier, such as “of the United
States,” “under the United States,” or “under the Authority of the United
States.” We refer to the language in these twenty-two provisions as the Con-
stitution’s divergent “office”- and “officer”-language.

This Article is the sixth installment of a planned ten-part series that pro-
vides the first comprehensive examination of the offices and officers of the
Constitution. The first installment introduced the series.' The second install-
ment identified four approaches to understand the Constitution’s divergent
“office”- and “officer”-language.” The third installment analyzed the phrase
“Officers of the United States,” which is used in the Appointments Clause,
the Impeachment Clause, the Commissions Clause, and the Oath or Affirma-
tion Clause.’ Part IV traced the history of the “Office . . . under the United
States” drafting convention.* Part V considered the meaning of the phrase
“Office . . . under the United States,” which appears in the Incompatibility
Clause, the Impeachment Disqualification Clause, the Foreign Emoluments
Clause, and the Elector Incompatibility Clause.’ This sixth installment, Part
VI, will turn to the phrase “Office under the Authority of the United States,”
which appears uniquely in the Ineligibility Clause.

1. Seth Barrett Tillman & Josh Blackman, Offices and Officers of the Constitution Part I:
An Introduction, 61 S. TEX. L. REV. 309 (2021).

2. Seth Barrett Tillman & Josh Blackman, Offices and Officers of the Constitution Part II:
The Four Approaches, 61 S. TEX. L. REV. 321 (2021) [hereinafter Tillman & Blackman, Offices
and Officers Part II].

3. Seth Barrett Tillman & Josh Blackman, Offices and Officers of the Constitution Part I1I:
The Appointments, Impeachment, Commissions, and Oath or Affirmation Clauses, 62 S. TEX. L.
REV. 349 (2023) [hereinafter Tillman & Blackman, Offices and Olfficers Part III].

4.  Seth Barrett Tillman & Josh Blackman, Offices and Officers of the Constitution Part IV:
The “Office . .. under the United States” Drafting Convention, 62 S. TEX. L. REV. 455 (2023)
[hereinafter Tillman & Blackman, Offices and Officers Part IV].

5. Seth Barrett Tillman & Josh Blackman, Offices and Officers of the Constitution Part V:
The Elector Incompatibility, Impeachment Disqualification, Incompatibility, and Foreign Emolu-
ments Clauses, 63 S. TEX. L. REV. 237 (2024) [hereinafter Tillman & Blackman, Offices and Offic-
ers Part V).
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The Ineligibility Clause is a component of Article I, Section 6, Clause 2.
Clause 2 states:

No Senator or Representative shall, during the Time for which he
was elected, be appointed to any civil Office under the Authority of
the United States, which shall have been created, or the Emolu-
ments whereof shall have been [i]ncreased during such time; and
no Person holding any Office under the United States, shall be a
Member of either House during his Continuance in Office.®

The Ineligibility Clause is shown in italics, and it, like the Foreign Emolu-
ments Clause,’ includes the word “emolument.” In our view, the word emol-
ument “embrac[es] every species of compensation or pecuniary profit de-
rived from a discharge of the duties of the office.”® Stated simply, the word
“emolument” refers to the authorized compensation tied to holding an office,
or to the discharge of its duties, or both.” During litigation against President
Trump, two federal district courts adopted an interpretation of the term
“emolument”'® broader than its original public meaning as it was used in the
Constitution’s Foreign and Domestic Emoluments Clauses.'" This debate
about the original public meaning of “emolument” is not central to our dis-
cussion of the Ineligibility Clause and its “office”-language.

6. U.S. CONST. art. I, § 6, cl. 2 (emphasis added).

7. Id art. 1, §9,cl. 8 (“[N]o Person holding any Office of Profit or Trust under [the United
States], shall, without the Consent of the Congress, accept of any present, Emolument, Office, or
Title, of any kind whatever, from any King, Prince, or foreign State.” (emphasis added)).

8. Hoyt v. United States, 51 U.S. (10 How.) 109, 135 (1850).

9. See Seth Barrett Tillman, Business Transactions and President Trump’s “Emoluments”
Problem, 40 HARV. J.L. & PUB. POL’Y 759, 768 (2017) (citing Hoyt, 51 U.S. at 135).

10.  See District of Columbia v. Trump, 315 F. Supp. 3d 875, 889 (D. Md. 2018) (“In contrast,
the term ‘emolument,’ used in reference to a ‘profit,” ‘gain,” or ‘advantage’ from any kind of ex-
change enables the Foreign [Emoluments] Clause to reach private commercial transactions that
would not be covered by the term ‘present.’” (footnote omitted)), vacated as moot, 838 F. App’x
789 (4th Cir. Mar. 9, 2021); see also Blumenthal v. Trump, 373 F. Supp. 3d 191, 201 (D.D.C. 2019)
(“The Court is persuaded that the text and structure of the Clause, together with the other uses of
the term in the Constitution, support plaintiffs’ [relatively broad] definition of ‘Emolument’ rather
than [the narrower meaning put forward by] . . . the President.”), vacated as moot, 949 F.3d 14 (D.C.
Cir. 2020).

11. See U.S. CONST. art. I, § 9, cl. 8 (“No Title of Nobility shall be granted by the United
States: And no Person holding any Office of Profit or Trust under them, shall, without the Consent
of the Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from any
King, Prince, or foreign State.”); id. art. II, § 1, cl. 7 (“The President shall, at stated Times, receive
for his Services, a Compensation, which shall neither be [i]ncreased nor diminished during the Pe-
riod for which he shall have been elected, and he shall not receive within that Period any other
Emolument from the United States, or any of them.”).
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The Ineligibility Clause is also known as the Sinecure Clause, and on
occasion it is called the Emoluments Clause. (This third description can be
confusing because two other provisions of the Constitution also reference
“emoluments.”) The purpose of the Ineligibility Clause is to prevent two
types of self-dealing. The first type of self-dealing prevents a Senator or Rep-
resentative from being appointed to “any civil Office under the Authority of
the United States, which shall have been created during” the term in which
that Senator or Representative was elected. A member of the House cannot
be appointed to a federal position established by statute by the two-year Con-
gress to which he was elected. Consider a hypothetical: during a congres-
sional term for which Representative Jones was elected, a position was cre-
ated by statute—that is, a “civil Office under the Authority of the United
States, which shall have been created.” As a result, Representative Jones can-
not be appointed to that new statutory position during the term for which the
member was elected. Generally, after Representative Jones’ constitutional
two-year term ends (even if Jones is reelected to a new term), he can be ap-
pointed to that new statutory position once his initial term ends—i.e., the term
during which the position was created. This disqualification will last, at most,
for two years for members of the House, and, at most, for six years for mem-
bers of the Senate.

The second form of self-dealing prevents a Senator or Representative
from being appointed to “any civil Office under the Authority of the United
States . . . the Emoluments whereof shall have been [i]ncreased during such
time.”'? Consider another hypothetical: Representative Jones served in Con-
gress, and during that two-year term, the compensation for an extant statutory
federal position was increased by statute. Due to the Ineligibility Clause, once
the compensation for that statutory federal position is increased, Representa-
tives Jones could not be appointed to that position during the remainder of
the member’s congressional term.'® But after Representative Jones’ constitu-
tional two-year term ends (even if Jones is reelected to a new term), he can

12. Id art. 1, §6,cl 2.

13.  Anincrease in an office’s statutory emoluments taking effect during the term for which a
Representative or Senator was elected does not necessarily mean that the Representative or Senator
receives the increase during that term. Still, the increase may kick in only after that elected term
ends, with the appointee receiving the increase while the recipient continues to hold the office. Fur-
thermore, and deeper into the future, a pension attached to an office (or to a class of offices) might
also be characterized as an emolument. For example, Congress may vote to increase the pension
attached to a position, but that pension would be earned after (and, perhaps, long after) the expiration
of the term for which the member had been elected. Indeed, the pension would not be received by
the appointee until the recipient leaves office. See William Baude, Essay, The Unconstitutionality
of Justice Black, 98 TEX. L. REV. 327, 329 (2019) (“In 1937, President Franklin Roosevelt’s first
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be appointed to that statutory position, with its newly increased compensa-
tion, once his initial term ends—i.e., the term during which the position’s
compensation was increased. Once again, this disqualification will last, at
most, for two years for members of the House, and, at most, for six years for
members of the Senate. However, if Representative Jones is appointed to a
position, and Congress subsequently increases the compensation for that po-
sition during the term to which Jones had been elected, Jones’ prior appoint-
ment would remain valid. Unsurprisingly, the ineligibility is not imposed ret-
roactively; rather it is only determined at the time of the appointment.

The Ineligibility Clause uses the phrase “any Civil Office under the Au-
thority of the United States.” (Like with the Impeachment Clause, the word
“civil” is “used in contradistinction to military.”'*) No other provision of the
Constitution uses the phrases “Civil Office under the Authority of the United
States” or “Office under the Authority of the United States.” Moreover, this
phrase is textually distinct from the phrase “Office ... under the United
States”—after “under” it adds “the Authority of.” Indeed, both phrases—
”Office . . . under the United States” and “Civil Office under the Authority
of the United States”—appear in Article I, Section 6, Clause 2 separated by
a semicolon. This structure lends some force to the conclusion that the mean-
ings of the two phrases are not co-extensive.

This Article proceeds in five sections. Section I describes the drafting
history of the Ineligibility Clause during the Constitutional Convention. This
provision’s initial draft barred members of Congress from serving in federal
and state positions alike. Subsequently, the Ineligibility Clause was modified
to apply only to certain federal positions: “any civil office under the Author-
ity of the United States.” And the Committee of Style specified that the pro-
vision only applied if the would-be office-holder was “appointed” to that po-
sition. This drafting history lends some support for our view that the phrase
“any civil office under the Authority of the United States” refers to a category
of appointed, and not elected, positions.

Section II contends that the President and Vice President do not hold
“civil office[s] under the Authority of the United States.” This argument

nomination to the Supreme Court was then-Senator Hugo Black. Justice Willis Van Devanter had
retired that year at the end of the Supreme Court’s term, taking advantage of the terms of a new
pension made available by statute earlier in the same year. In August 1937, Black was nominated.”
(footnote omitted)).

14. 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 789,
at 258 (Boston, Hilliard, Gray, & Co. 1833), http://bit.ly/2RIUwhX [https://perma.cc/S2Z6-YJ2H]
(“The sense, in which the term [civil] is used in the constitution, seems to be in contradistinction to
military, to indicate the rights and duties relating to citizens generally, in contradistinction to those
of persons engaged in the land or naval service of the government.”).
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flows from the text of the Ineligibility Clause, which applies to “appointed”
positions. As a general matter, the President and Vice President are not ap-
pointed; rather, they are elected by electors, or they are elected or chosen by
the House and Senate. (For present purposes, we leave aside complexities
involving vacancies and interim or temporary Presidents and Vice Presi-
dents.) Moreover, if the President or Vice President were “civil office[s] un-
der the Authority of the United States,” and if the Constitution’s use of “ap-
pointment” was not distinguishable from “election,” then Congress could
preclude a sitting Senator with a remaining two or four years in his six-year
term, from being elected President or Vice President. Congress could take
this action by increasing compensation of the President and Vice President.
In this scenario, the sitting Senator would be ineligible for the presidency or
vice presidency because the compensation was increased during the term for
which the Senator was elected.

Section III puts forward the position that members of Congress do not
hold “civil office[s] under the Authority of the United States.” If Senators or
Representatives held “civil office[s] under the Authority of the United
States,” then Congress might be able to manipulate its own membership by
modifying the compensation for these elected positions. Generally, members
of Congress are “elected,” and not “appointed.” We support this conclusion
by considering the interaction between the Ineligibility Clause and the state
executive’s power to make temporary appointments to fill a Senate vacancy.
Consider a hypothetical: prior to the ratification of the Twenty-Seventh
Amendment, members of Congress could vote to increase their own salaries,
and the increase could take effect immediately. After such salary-increasing
legislation is enacted, a governor seeks to “appoint” a Representative from
that Congress to fill a Senate vacancy. If the position of Senator were an “Of-
fice under the Authority of the United States,” then, arguably, the Ineligibility
Clause would prevent the governor from making that appointment. After all,
nothing in the language of the clause limits the scope of the clause to appoint-
ments made by the President or made by heads of departments having the
power to appoint inferior officers. In 1936, a governor made such a temporary
appointment. To our knowledge, there was no contentious debate or litigation
arguing that this appointment violated the Ineligibility Clause. Still, the his-
torical context of the drafting and debate surrounding the Ineligibility Clause
indicates that the core concern related to appointments made by the President
and, perhaps, by other federal institutions. Admittedly, we harbor doubts that
the clause was intended to apply to state institutions, including governors.

Section IV identifies several positions covered by the Ineligibility
Clause. In our view, the phrase “Office under the Authority of the United
States” refers to a specific category of appointed officers—a category more
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expansive than both “officers of the United States” and “office . . . under the
United States.” First, the phrase “Office under the Authority of the United
States” is textually distinct from “officers of the United States” and “office
... under the United States.” This conclusion is supported by the text and
drafting history of Article I, Section 6, Clause 2 of the Constitution. Second,
we defend the view that the scope of the phrase “Office under the Authority
of the United States” extends beyond the scope of the phrase “office under
the United States.” The former phrase, unlike the latter phrase, also includes
certain transitional officers from the outgoing Articles of Confederation gov-
ernment, such as certain territorial officers. Third, this category includes
other irregular positions, including those not situated squarely within the
three branches of the federal government, such as holders of letters of marque
and reprisal.

Section V turns to the interaction between the Ineligibility Clause and
the Religious Test Clause. The latter provides “no religious Test shall ever
be required as a Qualification to any Office or public Trust under the United
States.”"® In our view, some positions within the category of “Office under
the Authority of the United States” would not be considered an “Office or
public Trust under the United States.” Generally, such an irregular position
would not be subject to the Religious Test Clause. However, such an irregular
position would be subject to the Religious Test Clause if that position was an
“Office under the United States” or a “public trust under the United States.”
Such a position would be both an “Office under the Authority of the United
States,” and either an “Office under the United States” or a “public trust under
the United States.” There may be a handful of irregular positions that are an
“Office under the Authority of the United” but not an “Office under the
United States” and not a “public trust under the United States.” As we ex-
plained, such positions would not be subject to the Religious Test Clause. We
are not troubled by the exclusion of these positions from the scope of the
Religious Test Clause. Indeed, as we will show below, few, if any, of these
transitional and irregular positions actually exist today, and furthermore,
there are some obvious benefits to allowing some positions at religious or-
ganizations to opt out of the scope of the Religious Test Clause. We discuss
the Religious Test Clause and posit the existence of such positions in reli-
gious organizations in Part V, below.

15.  U.S. CONST. art. VI, cl. 3 (emphasis added).
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I. THE HISTORY AND TEXT OF THE INELIGIBILITY CLAUSE

Section I will describe the history and text of the Ineligibility Clause.
This provision, which traces its roots to the Articles of Confederation, was
first introduced to the Constitutional Convention by the Report of the Com-
mittee of the Whole. Initially, the draft text barred members of the national
legislature from serving in certain federal and state positions. And this dis-
qualification extended one year after the member’s term finished. There were
vigorous debates about how (if at all) and when this disqualification should
end. James Madison proposed a “middle ground” that would have only dis-
qualified members for those offices that were established, or for which the
compensation was increased, during the member’s elected term. At this point,
Madison’s “middle ground” motion was defeated. The Committee of Detail
made only modest changes to the provision. The Committee of Eleven sepa-
rated what we now know as the Ineligibility Clause and the Incompatibility
Clause. These two draft provisions, which appear in the same sentence, used
different “office”-language. The Ineligibility Clause referred to “any civil
Office under the authority of the United States,” and the Incompatibility
Clause referred to an “office under the United States.” After further debate,
the Convention followed Madison’s lead, and limited the scope of the Ineli-
gibility Clause to those positions “created or the emoluments whereof shall
have been [i]ncreased.” Finally, the Committee of Style made a further revi-
sion: any ineligibility restricting a “civil Office under the authority of the
United States” would relate only to those positions filled by “appoint[ment].”

A.  The Articles of Confederation and the Committee of the Whole

The Constitution’s Ineligibility Clause traces its roots to the Incompati-
bility Clause of the Articles of Confederation. Article V of the Articles of
Confederation provided, “nor shall any person, being a delegate, be capable
of holding any office under the united states, for which he, or another for his
benefit receives any salary, fees or emolument of any kind.”'® At the time,
“delegate” was the designated title for members of the Articles Congress, the
unicameral national legislature. And the delegates could not hold “any office
under the united states” for which the would-be office-holder received—di-
rectly or indirectly—compensation. In Part IV of this ten-part series, we con-
cluded that the phrase “office under the united states” in the Incompatibility

16. ARTICLES OF CONFEDERATION of 1781, art. V, para. 2.
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Clause of the Articles of Confederation referred to some appointed position
in the national government.'’

One month into the Philadelphia Convention, language was proposed
that would prevent members of Congress from holding other positions. On
June 13, Edmund Randolph of Virginia presented the Report of the Commit-
tee of the Whole. (With the Committee of the Whole, “the entire membership
was involved in the give and take together on essential questions.”'®) The
third paragraph of the report provided, in part, “members of the first branch
of the National Legislature ought . . . to be ineligible to any office established
by a particular State, or under the authority of the U. States, (except those
peculiarly belonging to the functions of the first branch), during the term of
service, and under the [N]ational Government for the space of one year after
its expiration.”"? Ultimately, the “first branch” would become the House of
Representatives, and the “second branch” would become the Senate.

There was a coordinate provision, in the fourth paragraph, for the second
branch of the national legislature. It provides, in part: “members of the second
branch of the [national] Legislature [of the United States] ought ... to be
ineligible to any office established by a particular State, or under the authority
of the [United] States, (except those peculiarly belonging to the functions of
the second branch) during the term of service, and under the [national gov-
ernment] for the space of one year after its expiration.”?

We think these two coordinate provisions are important in several re-
gards. If the Speaker of the House was an “Office . . . under the authority of
the United States,” then a member of the first branch would have been ineli-
gible to serve as the Speaker, but for the exception. And if the Senate Presi-
dent Pro Tempore (SPPT) was an “Office ... under the authority of the
United States,” then a member of the second branch would have been ineli-
gible to serve as the SPPT, but for the exception. Both clauses specifically
exempted from ineligibility “those [offices] peculiarly belonging to the func-
tions of the [first or second] branch,” which would include the Speaker and
SPPT. But as we will discuss below, this exception would be removed from

17.  See Tillman & Blackman, Offices and Officers Part IV, supra note 4, Section I1.D, at 469—
72.

18.  Committee Assignments Chart and Commentary, Twelve Action Committees, TEACHING
AM. HIST., https://teachingamericanhistory.org/resource/convention/delegates/committee_table/
[https://perma.cc/TV8B-3EDM]. As a general matter, a multimember body goes into the committee
of the whole to displace the chair, provide for the absence of the chair, allow for rotation in the
chair, or to allow the chair to participate freely in floor debate.

19. 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 235 (Max Farrand ed., 1911)
[hereinafter FARRAND’S RECORDS].

20. Id.
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the draft constitution.?' And there was no debate that a member of the House
would be ineligible to serve as Speaker of the House and that Senators would
be ineligible to serve as SPPT. Indeed, Speakers and SPPTs, from the First
Congress until now, have been without exception, including when the pre-
siding legislative officers’ compensation has been increased, drawn from the
membership of their respective houses. We think this history demonstrates
that the Framers would not have understood the Speaker and SPPT to be “Of-
fice[s] under the Authority of the United States.”

Further, these two provisions are complex to follow because there are
two relevant positions at issue: membership in the national legislature and
some other position. The clause applies to a person who is a member of the
first or second branches of the national legislature: that is, the House or Sen-
ate. And an ineligibility may be caused if that member holds some other po-
sition. First, the member cannot hold “any office established by a particular
State.”** Second, the member cannot hold “any office established . . . under
the authority of the U. States, (except those peculiarly belonging to the func-
tions of the first [or second] branch).”* And third, the member cannot hold
“any office . . . under the [N]ational Government.”*

Moreover, the duration of the ineligibility may differ depending on what
sort of state or federal office is held. It appears that for state-office related
ineligibility, the duration lasted only during the member’s term of service in
the national legislature.

Federal-office related ineligibility was more complex. It appears that if
the federal “office [was] established . . . under the authority of the U. States,”
then the ineligibility lasted only “during the [member’s] term of service” in
the national legislature. However, if the federal “office [was] established . . .
under the [N]ational Government,” the ineligibility lasted during “the [mem-
ber’s] term of service” in the national legislature and for an additional “space
of one year after its expiration.” Here, the text plainly distinguished federal
“office[s] . . . under the authority of the U. States” from “office[s] . . . under
the [N]ational Government.” We think this is some good reason to conclude
that “office under the Authority of the United States” and “office . . . under
the United States” are not co-extensive.

This Report of the Committee of the Whole’s draft provision departed
from the Incompatibility Clause of the Articles of Confederation in several

21. See 2 FARRAND’S RECORDS, supra note 19, at 180.
22. 1 FARRAND’S RECORDS, supra note 19, at 235.

23. Id.

24. Id.
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regards. First, members of Congress were disqualified from holding “any of-
fice established by a particular State.” In other words, a person could not
serve in the national legislature and in state government. We are not certain
about the precise scope of what state positions were implicated. Here, the
Committee of the Whole closely followed the Foreign Emoluments Clause
of the Articles of Confederation. That provision barred “any person holding
any office of profit or trust under the united states, or [under] any of them
[i.e., under any individual State], accept of any present, emolument, office or
title of any kind whatever, from any king, prince or foreign state.”** Yet, the
Incompatibility Clause of the Articles of Confederation did not expressly bar
members of the national legislature from serving in state positions. Under the
Committee of the Whole Report, members of Congress would be ineligible
from holding certain state positions and certain national positions.

The Committee of the Whole Report’s draft provision departed from the
Incompatibility Clause of the Articles of Confederation in a second way. The
Articles of Confederation provision referred to an “office under the United
States.”*® The draft Committee of the Whole Report’s provision referred to
an “office . . . under the authority of the U. States.”*’ Although we have some
idea what this language meant, we are not able to discern its precise meaning
and scope, and why the word “authority” was added. We do note that this
phrase is textually distinct from the phrase “office under the United States”
which was readily at hand and used in the predecessor provision in the Arti-
cles of Confederation. And the modifier “authority” would remain in the text
all the way through adoption and ratification—albeit, it was eventually
shifted from the draft Incompatibility Clause to the draft Ineligibility Clause.

Third, the Committee of the Whole’s draft suggests that the phrase “of-
fice . . . under the authority of the United States” includes some legislative
positions. As a result, express language was needed to permit members of the
national legislature to serve in those legislative positions—that is, those po-
sitions “peculiarly belonging to the functions of the first [or second]
branch.”*® This conclusion is consistent with then-contemporaneous legisla-
tive practice. In Part II of this ten-part series, we discussed how members of
colonial legislatures were sometimes chosen to serve as clerks of legislative
houses and as clerks of legislative committees.”

25.  ARTICLES OF CONFEDERATION of 1781, art. VI, para. 1.

26. Id.
27. 1 FARRAND’S RECORDS, supra note 19, at 235 (emphasis added).
28. Id.

29. See Tillman & Blackman, Offices and Officers Part II, supra note 2, Section IL.LE.2, at
365-67.
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B. Debates Over the Proposal

On June 22, 1787, the Convention debated the report from the Commit-
tee of the Whole.*® Nathaniel Gorham of Massachusetts moved to strike the
“one year” bar.*! Pierce Butler of South Carolina looked “at the history of the
government of Great Britain, where there is a very flimsy exclusion.”** He
asked, “Does it not ruin their government?”3 3 Butler observed, “A man takes
a seat in [P]arliament to get an office for himself or friends, or both; and this
is a great source from which flows its great venality and corruption.”** James
Madison of Virginia proposed an alternative framing: “no office ought to be
open to a member, which may be created or augmented while he is in the
legislature.”** Here, Madison proposed language that was very similar to the
Ineligibility Clause that would be finally adopted. On this day, no action was
taken on Madison’s motion. Gorham’s motion failed: the vote to strike the
“one year” limit was “4 ayes—4 noes—?3 states divided.”*

On June 23, 1787, debate resumed on the proposal.’’” Charles
Cotesworth Pinckney of South Carolina “move[d] to strike out the ineligibil-
ity ... to offices established ‘by a particular State.”** He argued that the
restriction would “inconvenience” members of Congress and the states
“wishing for their services.”’ Pinckney warned that “we are erecting a King-
dom to be divided [against] itself.”*” Roger Sherman of Connecticut se-
conded the proposal.*' The motion passed 8 votes to 3.

Madison made another proposal: members of the legislature would be
“ineligible during their term of service, & for one year after—to such offices
only as should be established, or the emolument thereof, augmented by the
Legislature of the [United] States during the time of their being members.”*
Madison warned “that the unnecessary creation of offices, and increase of
salaries, were the evils most experienced, & that if the door was shut [against]

30. See 1 FARRAND’S RECORDS, supra note 19, at 377-82.

31. Id. at379.
32. Id

33. Id

34, Id

35. Id. at 380.
36. Id. at382.
37. Seeid. at 385.
38. Id. at 386.
39. Id.

40. Id.

41. Seeid.
42. Seeid.

43. Id.



222 SOUTH TEXAS LAW REVIEW [Vol. 64:3

them, it might properly be left open for the [appointment] of members to
other offices as an [encouragement] to the Legislative service.””**

There were several objections to Madison’s proposal. Butler said, “The
[amendment] does not go far [enough] & [would] be easily evaded.”** John
Rutledge of South Carolina “was for preserving the Legislature as pure as
possible, by shutting the door against appointments of its own members to
offices, which was one source of its corruption.”46 Madison viewed his mo-
tion “as a middle ground between an eligibility in all cases, and an absolute
disqualification.”*” At this juncture, Madison’s motion was voted down by a
vote of 8-to-2.*

A few more small edits were made to the draft Ineligibility Clause. First,
Roger Sherman moved to add the words “and incapable of holding” after
“eligible to offices.”® That change was agreed to without opposition.”® Sec-
ond, the word “established” and the words “under the [N]ational Govern-
ment” were removed.’' However, the Convention maintained the one-year
disqualification period following the member’s term of service.”

On June 26, the provision was amended again by a vote of 11-to-0.%* It
now provided: that a member of the Senate or “second branch” of Congress
was “ineligible to, and incapable of holding any office under the authority of
the United States (except those peculiarly belonging to the functions of the
second branch) during the term for which they are elected, and for one year
thereafter.””*

C.  The Committee of Detail

On July 24, the Convention selected a five-member Committee of Detail
that included Nathaniel Gorham of Massachusetts, James Wilson of Pennsyl-
vania, Oliver Ellsworth of Connecticut, Edmund Randolph of Virginia, and
John Rutledge of South Carolina.’® James Wilson’s papers, which are re-
ported in Farrand’s Records, “evidently relat[e] to the work of the Committee

44. Id.

45. Id.

46. Id.

47. Id. at 388.

48. Seeid. at 390.
49. Id

50. Seeid.

51. Id.

52. Seeid.

53. Seeid. at419.
54. Id.

55.  The Committee of Detail Report, TEACHING AM. HIST. (July 24, 1787), https://teach-
ingamericanhistory.org/document/the-committee-of-detail-report/ [https://perma.cc/37LZ-ADKZ].
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of Detail.”*® Wilson’s papers reflect this phrasing: “That the Members of the
first Branch of the Legislature of the United States ought . . . to be ineligible
to and incapable of holding any Office under the Authority of the United
States (except those peculiarly belonging to the Functions of the first Branch)
during the Time of Service of the first Branch.””’

Wilson’s text does not follow the text as reported from the prior Com-
mittee of the Whole. First, in Wilson’s text, there was an additional “one
year” restriction imposed on Senators, but Wilson did not report such a re-
striction as imposed on Representatives.’® The Committee of the Whole had
reported this restriction on both sets of members. Second, in Wilson’s text
the restriction applied to Senators during “the Term for which they are
elected,” but for Representatives the restriction applied during their “Time of
Service.” There is an important difference between “Time of Service,” on the
one hand and “Term of Service” or “Term for which they are elected” on the
other hand. “Time of Service” might allow a member to resign and then re-
ceive an appointment to an otherwise proscribed statutory position. We sug-
gest “Term of Service” or “Term for which they are elected” would not allow
a member to resign and then receive an appointment to an otherwise pro-
scribed statutory position. Wilson’s reference to the “Time of Service” may
have been in error. We see no support for this language in prior convention
records. We suspect “Term of which they are elected” or “Term of Service”
was intended.

On August 6, the Report of the Committee of Detail was delivered.”
Article VI, Section 9, as the text was now numbered, provided:

The members of each House shall be ineligible to, and incapable of
holding any office under the authority of the United States, during
the time for which they shall respectively be elected: and the mem-
bers of the Senate shall be ineligible to, and incapable of holding
any such office for one year afterwards.*

Here, the prohibitions for members of both Houses were spelled out sepa-
rately, but in similar language. But there were differences. First, Members of
the House did not face an additional one-year bar, while Members of the Sen-
ate did face such a bar.

56. 2 FARRAND’S RECORDS, supra note 19, at 129.
57. Id.

58. Id.

59. Seeid. at177.

60. Id. at 180.
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Second, the Committee of Detail stripped the exception that would have
allowed members to serve in those positions “peculiarly belonging to the
Functions of the first [or second] Branch.” As we noted above, this change
was significant. If the Speaker were an “Office under the authority of the
United States,” then a Representative could now be barred from holding that
position—at least in circumstances where the compensation was raised dur-
ing the members elected term. In the House of Commons, the Speaker was
historically a member. And the very first House of Representatives, and every
subsequent House, elected a sitting member as the Speaker. (Below we
demonstrate why the Speaker is an elected apex position.) We were not able
to find any substantive debate concerning this revision. We are not surprised
by this result because we do not believe the Speaker or SPTT holds an “office
under the Authority of the United States.”

This drafting history, and the specific text of the clause put forward by
the Committee of the Detail, is some good evidence supporting the view that
the Speaker, whether elected or appointed, was not understood as an “Office
under the Authority of the United States.” Rather, in our view, the “excep-
tions” language was dropped because the Committee of Detail opposed al-
lowing a member to serve as a legislative clerk or in any other subordinate
legislative position. In the eighteenth century, there was a common, and
somewhat controversial practice, in state legislatures in which sitting mem-
bers were chosen to serve in lucrative legislative clerk positions.®’ Here, the
Framers seem to have been concerned with members being appointed to non-
apex positions in each house.

Third, another substantive change was made: the ineligibility would
now last “during the time for which they shall respectively be elected.”®* Ear-
lier versions used different time periods: e.g., “during the term for which they
are elected, and for one year thereafter.”®® This newly-added language can be
read to confirm that that even if a member resigned,** the ineligibility would
continue until his elected term concluded.

61. See Tillman & Blackman, Offices and Officers Part Il, supra note 2, Section 1L.LE.2, at
366—67.

62. 2 FARRAND’S RECORDS, supra note 19, at 180.

63. Id. at 129-30.

64.  On the power of a member of the House or Senate to resign, with or without the consent
of the house to which he is a member, see Josh Chafetz, Leaving the House: The Constitutional
Status of Resignation from the House of Representatives, 58 DUKE L.J. 177 (2008) (noting that
express constitutional text provides for resignation from the Senate, and the absence of such express
language in relation to the House).
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D.  The Committee of Eleven

On September 1, 1787, David Brearley of New Jersey reported on behalf
of the Committee of Eleven.®® This Committee included, among others,
James Madison of Virginia, Gouverneur Morris of Pennsylvania, and Roger
Sherman of Connecticut.®® The prior version of Article VI, Section 9, was
replaced with a new text with two separate limitations on officeholding:

[i] The Members of each House shall be ineligible to any civil Of-
fice under the authority of the United States during the time for
which they shall respectively be elected—{ii] And no Person hold-
ing any office under the United States shall be a Member of either
House during his continuance in office.”’

The language above makes several changes from the Committee of De-
tail’s report. First, the revision drew a clear demarcation between what would
become the Ineligibility Clause and the Incompatibility Clause. The provi-
sion in the Committee of Eleven’s draft applied equally to members of the
House and Senate. And now, they were ineligible to serve in “any civi/ Office
under the authority of the United States during the time for which they” were
elected.®® The word “civil” was added for the first time. We surmised this
addition was made to allow members of Congress to resign and serve in mil-
itary positions—especially if there were an urgent need for army or navy of-
ficers. James Wilson articulated this concern earlier during the Convention
on June 22, 1787. He said, “Suppose a war breaks out and a number of your
best military characters were members; must we lose the benefit of their ser-
vices? Had this been the case in the beginning of the [Revolutionary] war,
what would have been our situation?—and what has happened may happen
again.”®

Second, the one-year prohibition was stripped altogether. Now, the in-
eligibility bar in the first clause lasted only for the “time for which [the mem-
ber] shall respectively be elected.” And the incompatibility bar in the second
clause lasted only “during [the member’s] continuance in office.” The latter

65. See 2 FARRAND’S RECORDS, supra note 19, at 483.

66. Five Things You Need to Know About the Electoral College, NAT’L CONST. CTR. (Oct. 7,
2016), https://constitutioncenter.org/blog/five-things-you-need-to-know-about-the-electoral-col-
lege [https://perma.cc/USQK-RMJ3].

67. 2 FARRAND’S RECORDS, supra note 19, at 483.

68. Id. (emphasis added).

69. 1 FARRAND’S RECORDS, supra note 19, at 380.
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incompatibility terminates if a member resigns from office. But it would ap-
pear that the former ineligibility extends to the conclusion of the elected term
even if the member should resign. Admittedly, this interpretation does not
clearly follow from the draft text. Given that the text uses the language of
“member[],” it might be argued that any ineligibility could be terminated by
resignation. Indeed, we suggest that it was because this language in this draft
provision was ambiguous in regard to resignation, the “member[]” language
was ultimately changed. As finally adopted, the Constitution’s Ineligibility
Clause would apply, not to “members,” but to “Senator[s]” and “Representa-
tive[s].”

Third, in the same sentence, the Committee of Eleven referred to both a
“civil Office under the authority of the United States” and an “office under
the United States.” We think the decision to use different “office”-language
in the same sentence suggests that these two phrases had different mean-
ings.”® Such distinct usage within a single sentence would indicate, if not de-
liberation, at least a conscious decision. At this point, the draft text, unlike
the ratified provision, does not clearly indicate that one is “appointed” to a
“civil Office under the authority of the United States.” This change, however,
would be subsequently made by the Committee of Style.

The different “office”-language in the Ineligibility Clause and Incom-
patibility Clause, in this draft and in the ratified provisions, provides support
for a conclusion: under the Constitution, a member of the House could not
concurrently hold an “office under the United States,” but he could resign
during his term and then be appointed to a military position, or to a “civil
Office under the Authority of the United States” if the civil position had been
created in a previous term, and if the emoluments of that civil position had
not been increased during the current term for which he had been elected.
This dichotomy in “office”-language in the Constitution’s text supports our
position that the phrase “office under the United States” is not coextensive
with the phrase “Office under the Authority of the United States.” We think
the better view is that these two phrases could refer to different categories of
positions.

The report of the Committee of Eleven was adopted by a vote of 7-to-1,
with 1 state divided.”" After that vote, Rufus King of Massachusetts moved

70. See Akhil Reed Amar, Intratextualism, 112 HARV. L. REV. 747,761 (1999) (“[ W]hen two
(or more) clauses feature different wording, this difference may also be a clue to meaning, and invite
different construction of the different words.”); see also Saikrishna Prakash, Our Three Commerce
Clauses and the Presumption of Intrasentence Uniformity, 55 ARK. L. REV. 1149, 1172 (2003) (“It
is far better to use two different words in a sentence when we mean to convey two different mean-
ings.”).

71. See 2 FARRAND’S RECORDS, supra note 19, at 484.
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to restrict the Ineligibility Clauses to “any civil office under the authority of
the United States created . . . during the time for which they shall respectively
be elected.”” In other words, the prohibition would only extend to new posi-
tions that were established by law during the member’s term. Next, Roger
Sherman suggested that “the incapacity ought at least to be extended to cases
where salaries should be increased, as well as created, during the term of the
member.””® Here, King and Sherman echoed Madison’s “middle ground.””
King’s motion failed on a 5-to-5 vote.”

Hugh Williamson of North Carolina made a related motion: “any civil
Office under the authority of the United States created or the emoluments
whereof shall have been encreased during the time for which they shall re-
spectively be elected.””® This vote passed by a 5-to-4 vote, with Georgia
changing its vote from no to divided.”” The provision now read:

The members of each House shall be ineligible to any Civil office
under the authority of the [United] States, created, or the emolu-
ments whereof shall have been increased during the time for which
they shall respectively be elected—And no person holding any of-
fice under the [United States] shall be a member of either House
during his continuance in office.”

Still, at this point, the draft text, unlike the ratified provision, does not clearly
indicate that one is “appointed” to a “civil Office under the authority of the
United States.” As explained, this change, however, would be subsequently
made by the Committee of Style. Likewise, the draft Ineligibility Clause con-
tinues using the language of “Members,” as opposed to Senators and Repre-
sentatives.

E.  The Committee of Style

On September 8, 1787, the Constitutional Convention elected “a Com-
mittee of five to revise the style of and arrange the articles agreed to by the
[Convention].””” Gouverneur Morris of Pennsylvania would serve on the

72. Id. at 487 (emphasis added).

73. Id. at 490.

74. 1 FARRAND’S RECORDS, supra note 19, at 388.

75.  See 2 FARRAND’S RECORDS, supra note 19, at 491-92.

76. Id. at 487, 492 (emphasis added).

77. Seeid. at 492.

78. Id.

79. Id. at 547; see William Michael Treanor, The Case of the Dishonest Scrivener: Gouver-
neur Morris and the Creation of the Federalist Constitution, 120 MICH. L. REV. 1, 4 (2021).
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Committee of Style.*® Morris was joined by Alexander Hamilton of New
York, William Johnson of Connecticut, Rufus King of Massachusetts, and
James Madison of Virginia.*! In Part I1I of our ten-part series, we studied the
alterations made by the Committee of Style with regard to the “office”- and
“officer”-language in the Religious Test Clause, the Succession Clause, and
the Impeachment Clause.® And, we contend, these several revisions support
our understanding of the Constitution’s “office”- and “officer”-language.

On September 12, the Report of the Committee of Style was delivered
to the Convention.*® The Ineligibility Clause and the Incompatibility Clause
now appeared in Article I, Section 6.* Below we compare the version from
the Committee of Eleven, as modified by the Convention, and the version as
revised by the Committee of Style.®

Committee of Eleven, as
modified

Committee of Style

“The Members of each House shall
be ineligible to any civil office un-
der the authority of the United
States created, or the emoluments
whereof shall have been encreased
during the time for which they shall
respectively be elected—and no
person holding any office under the
United States shall be a Member of
either House during his continuance
in Office.”™

“No senator or representative shall,
during the time for which he was
elected, be appointed to any civil of-
fice under the authority of the
United States, which shall have
been created, or the emoluments
whereof shall have been encreased
during such time; and no person
holding any office under the United
States, shall be a member of either
house during his continuance in of-
fice.”"’

First, “Members of each House” was changed to “No senator or repre-
sentative.”

Second, the Committee of Style stripped the word “ineligible” and
added the word “appointed.” Now, it is clear that a “senator or representative”

80. See Treanor, supra note 79, at 4.

81. See 2 FARRAND’S RECORDS, supra note 19, at 547; Treanor, supra note 79, at 4.

82. See Tillman & Blackman, Offices and Officers Part I1l, supra note 3, Section 1.A.3, at
360-64.

83. See 2 FARRAND’S RECORDS, supra note 19, at 589-90.

84. Seeid. at 593.

85. Seeid. at487.

86. Id.

87. Id. at 593.
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could not be “appointed” to “any civil office under the authority of the United
States.” Here, the Committee of Style hard-wired a distinction between
elected Representatives and Senators and appointed positions. This language
clarifies that the terms election and appointment, as used in the Constitution,
are distinct modes for choosing individuals to fill positions. Indeed, it is only
Congress that can “create” or authorize appointed federal positions by statute,
or, perhaps, for House and Senate positions, by internal rule. Furthermore,
the clause’s “elect[ion]” and “appoint[ment]” language would indicate that a
Senator, having a temporary appointment as a result of a governor’s appoint-
ment to a vacant Senate seat, would not squarely fall under the scope of the
restrictions imposed by the Ineligibility Clause. In other words, an appointed
Senator could be subsequently appointed to a federal statutory office by the
President even if that latter position was created (or if the emoluments were
increased) after he received his Senate appointment and during the term in
which he held his temporary Senate seat.

Third, the Committee of Style continued using the phrase “civil office
under the authority of the United States.” Indeed, this language is juxtaposed
with the phrase “office under the United States” in the Incompatibility
Clause. The decision of the Committee of Style to maintain the phrase “civil
office under the authority of the United States” is more significant because
that same committee stripped similar “authority”-language from the Reli-
gious Test Clause.*® In revising the Religious Test Clause, the Committee of
Style changed that text from “office or public trust under the authority of the
United States™’ to “office or public Trust under the United States.”*® Gener-
ally, the Committee of Style standardized and simplified the Constitution’s
“office”- and “officer”’-language. But with the Ineligibility Clause, the Com-
mittee made the decision to keep the language “office under the authority of
the United States,” a phrase that appears nowhere else in the Constitution.
Again, we should presume that the Committee of Style, which referred to two
textually distinct categories of positions in the same sentence, intended dif-
ferent meanings. “[A] material variation in terms suggests a variation in
meaning.”" If the latter is a correct maxim of construction across an entire
legal document, it is all the more so good guidance within a single sentence
in an otherwise modestly long document, such as the Constitution of 1788.

88. PETER K. ROFES, THE RELIGION GUARANTEES: A REFERENCE GUIDE TO THE UNITED
STATES CONSTITUTION 12 (2005) (noting that “[t]he Committee of Style rephrased the language by
eliminating the words ‘the authority of”” from the draft Religious Test Clause).

89. 2 FARRAND’S RECORDS, supra note 19, at 579 (emphasis added).

90. Id. at603.

91. ANTONIN SCALIA & BRYAN A. GARNER, READING LAW 170 (2012).
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F.  Final Debate and Adoption

Before the Convention concluded, there would be more debate on this
provision. On September 14, Abraham Baldwin of Georgia “observed” re-
garding the Ineligibility Clause that the clause as reported “would not extend
to offices created by the Constitution; and the salaries of which would be
created, not increased by [Congress] at their first session.””? In other words,
those elected federal positions are “created” by the Constitution, and not by
statute. As a result, Baldwin expressed concern that “[t]he members of the
first Congs consequently might evade the disqualification in this instance.””
We would readily agree that Baldwin’s comment is not entirely clear. In our
view, Baldwin was concerned that members could evade the #pe of limita-
tion imposed by the Ineligibility Clause. Members could do so by seeking
another elected position, or merely by holding membership in the first Con-
gress and then setting their own salaries. He was entirely correct about the
limited reach of the Ineligibility Clause in this regard. But what Baldwin saw
as a bug, his colleagues saw as a feature. It certainly would have been a hard-
ship if members in the first Congress had to serve absent any remuneration.
The outcome of accepting Baldwin’s position would be to extend the princi-
ples behind the Ineligibility Clause to elected, as opposed to appointed, posi-
tions. If Baldwin made a specific proposal to amend the clause for this pur-
pose, it is not reported. Madison’s Notes states that Baldwin was “neither
seconded nor opposed; nor did any thing further pass on the subject.””*

Ultimately, the Ineligibility and Incompatibility Clauses would be
adopted, as reported by the Committee of Style, only with slight changes to
capitalization:

No Senator or Representative shall, during the Time for which he
was elected, be appointed to any civil Office under the Authority of
the United States, which shall have been created, or the Emolu-
ments whereof shall have been encreased during such time; and no
Person holding any Office under the United States, shall be a Mem-
ber of either House during his Continuance in Office.”

skskok

92. 2 FARRAND’S RECORDS, supra note 19, at 613.
93. Id at613-14.

94. Id. at614.

95. U.S.CONST. art. I, § 6, cl. 2.
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We draw several lessons from the history and text of the Ineligibility
Clause. First, the Framers were particularly attuned to “office”- and “of-
ficer’-language. Throughout the Convention, the phrase “office under the au-
thority of the United States” within the draft clause was continuously main-
tained, even as other “office”- and “officer”-language in other provisions was
tweaked. The word civil was added, while references to state offices were
removed. The Framers did not approach different types of offices and officers
haphazardly.”® The drafting history suggests that the Framers acted deliber-
ately, with concerns for how specific language affected the scope of the pro-
vision.

Second, there is substantial evidence that the position we put forward is
consistent with the textual distinctions put forward by the Framers and the
extant drafting history. In other words, elected members of Congress do not
hold an “Office under the Authority of the United States.” These latter posi-
tions are likely appointed—a principle crystalized by the report of the Com-
mittee of Style. We hedge slightly because another construction is possible:
the word “appointed” limited the scope of “office under the Authority of the
United States” to a particular subset of such positions. In other words, some,
but not all “office[s] under the Authority of the United States™ are appointed.
We find this construction less plausible but identify it for the sake of com-
pleteness.

Third, earlier versions of the provision allowed members of Congress to
serve in subordinate positions in the national legislature, such as the clerk of
a legislative house. That is, the members could serve in “those [offices] pe-
culiarly belonging to the functions of the first [or second] branch” of the na-
tional legislature. This provision was stripped out. We think the debates re-
flect a concern that the House and Senate could create lucrative offices in the
Legislative Branch, and appoint current and former Representatives and Sen-
ators, that is, who might resign prior to the end of their elected term, to those
lucrative offices. In our view, the Ineligibility Clause, as adopted, prohibits
such appointments.

96. There is another such example. On September 12, 1787, George Mason of Virginia made
notes on his copy of the near-final draft of the Constitution. See 2 FARRAND’S RECORDS, supra note
19, at 636-37. Mason highlighted a textual “[i]nconsistency” between two provisions. /d. at 637.
First, the Impeachment Clause provides, “The President, Vice President and all civil Officers of the
United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Brib-
ery, or other high Crimes and Misdemeanors.” U.S. CONST. art. I, § 4. Second, the Impeachment
Disqualification Clause provides, “Judgment in Cases of Impeachment shall not extend further than
to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit
under the United States.” Id. art. 1, § 3, cl. 7.
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This history provides support for the positions we take in this paper. The
President and members of Congress, who are elected, do not hold any “civil
Office under the Authority of the United States.” Rather, this phrase refers to
a broad category of appointed positions.

II. THE PRESIDENT DOES NOT HOLD A “CIVIL OFFICE UNDER THE
AUTHORITY OF THE UNITED STATES”

The Ineligibility Clause provides: “[n]o Senator or Representative shall,
during the Time for which he was elected, be appointed to any civil Office
under the Authority of the United States, which shall have been created, or
the Emoluments whereof shall have been [i]ncreased during such time

297

Is the presidency a “civil office under the Authority of the United
States,” as that term is used in the Ineligibility Clause? We think the answer
is “no.” In Parts IV and V of this ten-part series, we contended that the Pres-
ident does not hold an “office under the United States.””® But this conclusion
is not sufficient to resolve whether the President is covered by the Ineligibil-
ity Clause’s “office under the Authority of the United States” language. In
our view, the phrase “office under the United States” does not overlap en-
tirely with “office under the Authority of the United States.” Every office
under the United States is also an office under the Authority of the United
States, but there are some positions that are “offices under the Authority of
the United States” that are not “offices under the United States.”

As a threshold matter, we reject the argument that the President, as Com-
mander in Chief, is a military officer. Our position is that the presidency is a
civilian position. We rebutted the position that the presidency is a military
officer in Part III of the ten-part series, which discussed the Impeachment
Clause.” The President and Vice President are civilian officials. Even as
Commander in Chief, the President is still a civilian official with control over
the military. And in no sense is the Vice President a military officer. (We do
not think the characterization of the Vice President as a civil position is
changed by that position’s contingent control over the military should the
President die, resign, etc.) Indeed, we are not aware of any early source that
characterizes the Vice President as a military officer.

97. U.S.CONST. art. I, § 6, cl. 2.

98. See Tillman & Blackman, Offices and Officers Part IV, supra note 4; Tillman & Black-
man, Offices and Officers Part V, supra note 5.

99.  See Tillman & Blackman, Offices and Officers Part III, supra note 3, Section II1, at 394—
412.
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Our position is the long-settled understanding. It is the Supreme Court’s
understanding. In Parker v. Levy, the Court explained: “The military estab-
lishment is subject to the control of the civilian Commander in Chief and the
civilian departmental heads under him, and its function is to carry out the
policies made by those civilian superiors.”'” In Youngstown Sheet & Tube
Co. v. Sawyer, Justice Jackson wrote in his influential concurrence that the
Framers’ “purpose of lodging dual titles [(i.e., President and Commander-in-
Chief)] in one man was to insure that the civilian would control the mili-
tary[.]”"*" At the outbreak of the Civil War, Lincoln’s Attorney General ex-
plained: The President “is a civil magistrate, not a military chief[.]”"** Fi-
nally, in Federalist-era Treasury documents, the President and Vice President
appeared on the “civil list,” not the “military list.”'*

Next, we do not think the Presidency fits into the category of “office
under the Authority of the United States.” And our position here flows from
the text of the Ineligibility Clause. This provision explains that in certain cir-
cumstances a Senator or Representative cannot “be appointed to a[] civil Of-
fice under the Authority of the United States.” The Clause’s language does
not entirely rule out the possibility that a Senator or Representative could be
elected to such a position—i.e., “a civil office under the Authority of the
United States.” But for the reasons we explain below, we believe the better
view is that all these offices are appointed, rather than elected.

The next phrase within the clause also supports this explanation. It refers
to an office that “shall have been created” during a Senator’s or Representa-
tive’s term. The presidency is not creafed by statute—it is not created during
a Senator’s or Representative’s term. Rather the presidency is created by the
Constitution itself. No enacting legislation was needed to authorize President

100. Parker v. Levy, 417 U.S. 733, 751 (1974) (emphases added).

101.  Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 646 (1952) (Jackson, J., con-
curring) (emphases added); see also Roosevelt Is Held Civilian at Death, N.Y . TIMES, July 26, 1950,
at 27, https://timesmachine.nytimes.com/timesmachine/1950/07/26/issue.html
[https://perma.cc/J65C-7YLQ] (reporting that a New York surrogacy court found that President
Franklin D. Roosevelt was not a military officer due to the fact that the President is subject to im-
peachment, but not “court martial or other military discipline”).

102.  Suspension of the Privilege of the Writ of Habeas Corpus, 10 Op. Att’y Gen. 74, 79 (1861)
(Bates, A.G.).

103. Tillman & Blackman, Offices and Officers Part IV, supra note 4, Section IV.D, at 515—
17 (discussing Hamilton-era Treasury documents); see, e.g., Report on the Estimate of the Expendi-
ture for the Civil List and the War Department to the End of the Present Year, NAT’L ARCHIVES:
FOUNDERS ONLINE (Sept. 19, 1789), https://founders.archives.gov/documents/Hamilton/01-05-02-
0162-0001 [https://perma.cc/EY2C-867F]; Report on an Account of the Receipts and Expenditures
of the United States for the Year 1792, NAT’L ARCHIVES: FOUNDERS ONLINE (Dec. 18, 1793),
https://founders.archives.gov/documents/Hamilton/01-15-02-0395-0001  [https://perma.cc/298G-
3TV4].
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Washington to take the Article II oath of office. Indeed, the presentment of
statutes would not be possible if no President and Vice President were
elected, or if no President or acting President (or statutory successor) is hold-
ing the office of president, or if the President has not taken his Article II oath.
And if the presentment of statutes is not possible, then enacting statutes is
also not possible. And this was the position George Washington faced. Prior
to his election and at the time he was elected, Congress had not yet been
convened, and, therefore, it was not yet possible for Congress to enact any
statutes.'™

Even if one disagrees with our textual argument, there are also prag-
matic reasons and historical practices which favor our position: i.e., the Pres-
ident is not a “civil office under the Authority of the United States.” Consider
a hypothetical. First, a current member of the Senate, with two or four years
left in his six-year term, wins the presidential election against the incumbent
president. Second, the House and Senate pass a bill that increases the salary
of the presidency, and the incumbent president signs the bill into law. The
purpose is express: to effectively preclude (or disqualify) the prevailing can-
didate from the White House. If the Presidency is a “civil Office under the
Authority of the United States,” and if the Constitution’s election and ap-
pointment language are not distinguishable methods for filling positions,
then, arguably, the Senator would be ineligible for the Presidency. Under
modern practice, the so-called Saxbe Fix has been used to get around the In-
eligibility Clause by retroactively decreasing the salary.'®® But in this hypo-
thetical, there was an express attempt to preclude the prevailing presidential
candidate. A compromise would be unlikely—unless there were a very sub-
stantial change in political congressional control. When the Congress assem-
bles in the joint session, could it certify the votes for a candidate whose taking
office expressly violates the Ineligibility Clause? Is the Ineligibility Clause

104. See Tillman & Blackman, Offices and Officers Part III, supra note 3, Section V.C.1, at
424-428 (discussing how Washington could only sign the first statute after both houses of Congress
had convened and organized).

105. See John F. O’Connor, The Emoluments Clause: An Anti-Federalist Intruder in a Feder-
alist Constitution, 24 HOFSTRA L. REV. 89, 123 (1995).
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now an additional ground for disqualifying a presidential candidate, in addi-
tion to the age, citizenship, and residency requirements?' Our view is that
the Ineligibility Clause is not a qualification vis-a-vis elected positions.'"’

This hypothetical is not fanciful. On January 17, 1969, the Ninety-First
Congress doubled the annual presidential compensation from $100,000 to
$200,000.'%® In 1968, Senator George McGovern of South Dakota was
elected to a six-year term that would run through January 1975.'% In 1972,
McGovern was the Democratic Party’s presidential candidate.''® Had
McGovern prevailed in the Electoral College, would he have been deemed
ineligible? We are not aware of anyone—including President Richard
Nixon—who identified this apparent silver bullet to knock out his opponent.
Indeed, the Saxbe Fix may not have even worked in this situation because the
President’s salary could not be “diminished during the Period for which he
shall have been elected.”'!' Arguably, the Ineligibility Clause would have
precluded a victorious McGovern from holding the presidency. That result
would have come as a shock to the nation, to the millions of McGovern vot-
ers, and even to Nixon.

Likewise, in 2008, the outgoing Congress could have increased Presi-
dent Bush’s salary, thus locking out Senator Barack Obama of Illinois from
the White House; though his opponent, Senator John McCain of Arizona,
would have met a similar fate. We should disfavor a reading of the Constitu-
tion that would award Congress a standing power to void otherwise properly

106. Professors Chafetz and Muller have suggested that the Ineligibility Clause is a qualifica-
tion or a disqualification in regard to holding a congressional seat. See JOSH CHAFETZ,
DEMOCRACY’S PRIVILEGED FEW: LEGISLATIVE PRIVILEGE AND DEMOCRATIC NORMS IN THE
BRITISH AND AMERICAN CONSTITUTIONS 168 & n.68 (2007) (quoting the Ineligibility Clause, i.e.,
Article I, Section 6, Clause 2, in a discussion on disqualifications); Derek T. Muller, Scrutinizing
Federal Electoral Qualifications, 90 IND. L.J. 559, 564, 567-68 (2015) (discussing the Ineligibility
Clause as a qualification).

107. We have also questioned whether “a joint session of Congress, acting outside the confines
of bicameralism and presentment, could enforce Section 3 [of the Fourteenth Amendment] absent a
prior federal statute authorizing such action.” Josh Blackman & Seth Barrett Tillman, Sweeping and
Forcing the President into Section 3,28 TEX. REV. L. & POL. 350, 388, 467—68 (2024) [hereinafter
Blackman & Tillman, Sweeping and Forcing].

108. ActoflJan. 17, 1969, Pub. L. No. 91-1, 83 Stat. 3.

109. See McGovern, George Stanley (1922—2012), BIOGRAPHICAL DIRECTORY OF THE U.S.

CONG., http://bioguide.congress.gov/scripts/biodisplay.pl?index=M 000452
[https://perma.cc/HS98-EAAS].
110. Id.

111.  U.S. CONST. art. II, § 1, cl. 7. To the extent that this constitutional provision only pre-
cludes mid-term changes in a sitting President’s salary compensation, the outgoing Congress might
decrease the incoming President’s salary after the general election and after the electors elect the
President, but before January 20 inauguration of the incoming President’s term. Once the new Pres-
ident’s term begins, such a decrease in salary compensation is foreclosed. The new Congress might
also attempt a Saxbe fix as long as it acts prior to January 20.
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conducted elections in the event a Senator with an unexpired term is the pre-
vailing candidate. After all, a key reason for instituting the electoral college
was to remove the choice of President (at least in the first instance) from
Congress.

We think the more plausible explanation, accounting for this history, is
that the Presidency is not an “office under the Authority of the United
States”—especially because the presidency is not an “appointed” position. It
seems Abraham Baldwin expressed a view along these lines at the Constitu-
tional Convention.''?

Similar arguments can be made about the vice presidency, which is also
not an “office under the Authority of the United States.” In 1871, Senator
Henry Wilson of Massachusetts was reelected to a six-year term in the Sen-
ate.'"® During the term for which Senator Henry Wilson was reelected, in
1873, the Vice President’s salary was increased.''* Also during that six-year
Senate term, in 1873, Wilson was inaugurated as Vice President under Pres-
ident Grant. If the vice presidency is an “Office under the Authority of the
United States,” and if the Constitution’s election and appointment language
are not distinguishable methods for filling positions, then Wilson was ineli-
gible for the vice presidency in 1873. Vice President Wilson’s ineligibility
would have been news to President Grant and the entire American people.
Moreover, Democrats, including Southern Democrats, would have had every
incentive to oppose another Republican administration. We have seen no ev-
idence that any objections were raised.

Wilson is not alone. Senator Alben Barkley of Kentucky was elected to
a Senate term that began in 1945.""> Barkley was a sitting Senator when the
Vice President’s salary was increased.''® Barkley was inaugurated as Presi-
dent Truman’s Vice President in 1949. If the vice presidency is an “Office
under the Authority of the United States,” and if the Constitution’s election
and appointment language are not distinguishable methods for filling posi-
tion, then Barkley was ineligible for the Vice Presidency in 1949. Once again,
we have seen no evidence that any objections were raised.

We acknowledge that not everyone agrees with our perspective. Several
scholars have contended that the President is appointed as part of a broader

112.  See supra notes 92-94 and accompanying text.

113.  See Wilson, Henry (1812—-1875), BIOGRAPHICAL DIRECTORY OF THE U.S. CONG.,
https://bioguide.congress.gov/search/bio/w000585 [https://perma.cc/3Y5G-MRLL].

114. See Act of Mar. 3, 1873, ch. 226, 17 Stat. 485, 491.

115. See Barkley, Alben William (1877—-1956), BIOGRAPHICAL DIRECTORY OF THE U.S.
CONG., https://bioguide.congress.gov/search/bio/b000145 [https://perma.cc/GQB8-Q3LJ].

116. See Act of Jan. 19, 1949, ch. 2, § 102, 63 Stat. 4.
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argument that the President is an “officer” more generally. For example, Pro-
fessors Akhil Reed Amar and Josh Chafetz wrote that they “might think of
an appointment as an ‘election’ by one voter”'!” or decision-maker. Professor
Steven Calabresi and now-Judge Joan Larsen suggested that elected Vice
Presidents were in fact appointed. For example, they wrote, “Among the for-
mer [members of Congress] recently appointed to executive or judicial of-
fices [is][] Al Gore,”'"® who had long served in the Senate and was elected
Vice President in 1992.

In our view, all offices under the authority of the United States are ap-
pointed positions. There are zero elected offices under the authority of the
United States. Generally speaking, the President is elecfed, and not ap-
pointed. Therefore, the presidency, which is not an office under the authority
of the United States, is not subject to the Ineligibility Clause.

When Congress raises the salary of a cabinet post that takes effect during
that Congress’s two-year term, then the President’s appointment power is
constrained. He cannot appoint those members of Congress to that cabinet
post during that two-year term and the remainder of the term (if any) to which
the members were elected. But if Congress raises the salary of the President,
the people can elect a sitting Senator to the presidency, notwithstanding the
change in salary, and notwithstanding that the person becomes President dur-
ing the term for which she was first elected a Senator.

I11. MEMBERS OF CONGRESS DO NOT HOLD “OFFICE[S] UNDER THE
AUTHORITY OF THE UNITED STATES”

In our view, members of Congress do not hold an “office . . . under the
United States.” We articulated this perspective in Parts [V and V of our ten-
part series with regard to the Elector Incompatibility Clause, the Impeach-
ment Disqualification Clause, the Foreign Emoluments Clause, and the In-
compatibility Clause. Likewise, we also conclude that members of Congress
do not hold “office[s] under the Authority of the United States.”

117. Akhil Reed Amar & Josh Chafetz, How the Senate Can Stop Blagojevich, SLATE (Dec.
31, 2008, 6:23 PM), https://slate.com/news-and-politics/2008/12/how-the-senate-can-stop-blago-
jevich.html [https:/perma.cc/T7PC-9JQ8]; see also James A. Heilpern & Michael T. Worley,
Evidence that the President is an “Officer of the United States” for Purposes of Section 3 of the
Fourteenth Amendment, 98 S. CALIF. L. REV. 65, 71 (2024) (arguing that “at the time the
Constitution was ratified, the words ‘appoint’ and ‘elect’ were largely used interchangeably”); Da-
vid Froomkin & Eric Eisner, Officers 32 (Jan. 6, 2025) (unpublished manuscript),
https://ssrn.com/abstract=5029416 [https://perma.cc/SVFP-RZUZ] (asserting that “the Constitution
makes no distinction between election and appointment”).

118. Steven G. Calabresi & Joan L. Larsen, One Person, One Olffice: Separation of Powers or
Separation of Personnel?, 79 CORNELL L. REV. 1045, 1083 (1994) (emphasis added).
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Our arguments here differ from those we advanced in Parts IV and V.
First, the Ineligibility Clause provides that Senators and Representatives can-
not “be appointed to any civil Office under the Authority of the United
States.”''? In no sense are Representatives “appointed.” Some may contend
that under the Constitution of 1788, Senators are “appointed” by the state
legislatures.'?® (The Seventeenth Amendment, ratified in 1913, provided that
Senators will be “elected by the people” of the States.'?") Yet, as a general
matter, the Constitution of 1788 still used “election”-language to describe
how Senators were regularly chosen by state legislatures. The Senate Quali-
fications Clause provides, “No Person shall be a Senator who shall not have
attained to the Age of thirty Years, and been nine Years a Citizen of the
United States, and who shall not, when elected, be an Inhabitant of that State
for which he shall be chosen.”'?* Elected, not appointed. The Times, Places
and Manner Clause provides, “The Times, Places and Manner of holding
Elections for Senators and Representatives, shall be prescribed in each State
by the Legislature thereof.”'** Elections, not appointments. Indeed, the Inel-
igibility Clause itself applies to a “Senator or Representative . . . during the
Time for which he was elected.”'** These textualist arguments support our
view that elected members of Congress do not hold “any civil Office under
the Authority of the United States.”

Second, there is also a pragmatic reason that supports our view: a bill to
increase congressional salaries could disqualify a member of the House from
being appointed to a vacant Senate seat. Under the Constitution of 1788, if a
Senate seat becomes vacant “during the Recess of the Legislature of any
State, the Executive thereof may make temporary Appointments until the
next Meeting of the Legislature, which shall then fill such Vacancies.”'** The
Seventeenth Amendment, ratified in 1913, modified the filling of vacancies
in the Senate.'** Now,

When vacancies happen in the representation of any State in the
Senate, the executive authority of such State shall issue writs of
election to fill such vacancies: Provided, That the legislature of any

119. U.S.CONST. art. I, § 6. cl. 2 (emphasis added).

120. Seeid. art. 1, § 3, cl. 1 (amended 1913).

121.  Id. amend. XVII.

122.  Id. art. 1, § 3, cl. 3 (emphasis added).

123.  Id. art. 1, § 4, cl. 1 (emphasis added).

124. Id. art. 1, § 6, cl. 2 (emphasis added).

125. Id. art. 1, § 3, cl. 2, amended by U.S. CONST. amend. XVIL.
126. See id. amend. XVII.
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State may empower the executive thereof to make temporary ap-
pointments until the people fill the vacancies by election as the leg-
islature may direct.'?’

As a practical matter, in 1788, and today, governors generally have the power
to make temporary appointments to fill a Senate vacancy.'®

Consider a hypothetical in which Congress votes to increase their own
salaries, effective immediately. This outcome was possible prior to the
Twenty-Seventh Amendment’s ratification in 1992.'* Subsequently, during
that congressional two-year term, a state governor selects a sitting Repre-
sentative to fill a vacant Senate seat, even though the Senators’ salaries had
been increased during that Representative’s two-year term. If a Senate seat
were a “civil Office under the Authority of the United States,” then arguably
this “appointment” would not be valid. Here, Congress, by statute, in effect,
would have created a new qualification for holding a Senate seat.

This hypothetical actually happened. The Twentieth Amendment went
into effect on January 23, 1933."%° Section two provided: “The Congress shall
assemble at least once in every year, and such meeting shall begin at noon on
the 3d day of January, unless they shall by law appoint a different day.”"*'
Section 5 provided that Section 1 and 2 would “take effect on the 15th day of
October following the ratification of this article.”'** (The Seventy-Third Con-
gress assembled on March 4, 1933, after the election of President Franklin D.
Roosevelt.'*?)

The Seventy-Fourth Congress began on January 3, 1935."** The Sev-
enty-Fourth Congress adjourned on June 20, 1936, but its constitutional two-
year term extended to the morning of January 3, 1937.'% On February 13,
1935, during the Seventy-Fourth Congress, Congress approved a statute rais-
ing congressional salaries from $9,500 to $10,000."*® That salary increase

127. 1Id.

128.  Seeid.

129.  Seeid. amend. XXVII (“No law, varying the compensation for the services of the Senators
and Representatives, shall take effect, until an election of Representatives shall have intervened.”).

130. See id. amend. XX.

131. Id. amend. XX, § 2.

132.  Id. amend. XX, § 5.

133.  See Dates of Sessions of the Congress, U.S. SENATE, https://www.senate.gov/legisla-
tive/DatesofSessionsofCongress.htm [https://perma.cc/6BWK-4XHY].

134.  Seeid.

135.  See id. The Seventy-Fifth Congress would meet on January 5, 1937. See id.

136. See IDA A. BRUDNICK, CONG. RSCH. SERV., 97-1011, SALARIES OF MEMBERS OF
CONGRESS: RECENT ACTIONS AND HISTORICAL TABLES 18-19 tbl.1  (2024),
https://sgp.fas.org/crs/misc/97-1011.pdf [https://perma.cc/67UP-DYAV].
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went into effect during the Seventy-Fourth Congress on April 4, 1935.'%

Representative Prentiss Marsh Brown of Michigan was elected to and served
in the Seventy-Fourth Congress.'** He resigned from the House effective No-
vember 18, 1936."*’ The Governor of Michigan appointed Brown to fill a
vacant United States Senate seat.'* Brown’s term of service in the Senate
began on November 19, 1936, during the constitutional two-year term of the
Seventy-Fourth Congress—that term would conclude on January 3, 1937.'4!
During that six-week span, Brown received a Senate salary that had been
increased during the time he had been elected to the House.

If the vacant Senate seat was not an “office under the Authority of the
United States,” Brown could be appointed to that position. The appointment
would be valid because the vacant Senate seat was not subject to the Ineligi-
bility Clause. Professors Akhil Reed Amar and Vikram David Amar consid-
ered a closely related point. They wrote that members of Congress could
“vot[e] themselves pay increases as legislators” because they do not hold an
“Office[]” of any kind.'** The Amars explained that this problem was ad-
dressed by “the First Congress’ [proposed] original Second Amendment, now
ratified (it seems) as our Twenty-Seventh Amendment.”'** The Amars’ argu-
ment supports our wider theoretical position: the original Constitution did not
address every conceivable conflict—instead, some conflicts would be ad-
dressed by practice, politics, and subsequent statutory and constitutional
amendments.

In our view, the phrase “Office under the Authority of the United States”
extends to a wide set of appointed positions. We characterize a position as
elected or appointed based on how it is customarily filled, not how it is filled
in unusual circumstances—including vacancies. As a general matter, Senate
seats are elected positions, albeit, in some circumstances a governor may fill
a particular vacant Senate seat by appointment. But here, Prentiss Marsh
Brown was appointed. In these circumstances, Brown’s appointment was
constitutional if a Senate seat is not covered by the phrase “Office under the
Authority of the United States”—a phase which we contend does not extend
to elected apex positions.

137.  Seeid. at 19.
138.  See Brown, Prentiss Marsh (1889-1973), BIOGRAPHICAL DIRECTORY OF THE U.S.

CONG., https://bioguideretro.congress.gov/Home/MemberDetails?memIndex=B00094 1
[https://perma.cc/P47Y-RF5V].

139.  Seeid.

140. See id.

141. Seeid.

142. Akhil Reed Amar & Vikram David Amar, Is the Presidential Succession Law Constitu-
tional?, 48 STAN. L. REV. 113, 121 n.52 (1995) (first emphasis added).
143. Id.
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To put it slightly differently: even though the Governor of Michigan
made a “temporary Appointment[]” of Brown, his Senate seat was still an
elected apex position. Senator Brown had all the same constitutional author-
ities that fellow elected Senators had, including the power to vote on bills.
Therefore, his Senate seat was not an “Office under the Authority of the
United States.” Thus, the Ineligibility Clause did not prevent the Michigan
Governor from appointing Brown to the Senate seat.

However, if a vacant Senate seat were an “Office under the Authority of
the United States,” and if a gubernatorial appointment falls under the scope
of the Ineligibility Clause’s “appointment” language, then the Michigan Gov-
ernor was precluded from making the appointment because the salary had
been raised during that House term. In other words, the Ineligibility Clause
would prevent the Governor from making that appointment. The Governor’s
appointment of Brown would have been unconstitutional. And some might
raise objections that any votes, decisions, or actions taken by Brown, in a
legislative or administrative capacity, were unlawful. However, we are not
aware that any critics (or anyone else ever) argued that the Governor’s ap-
pointment of Brown violated the Ineligibility Clause. This is some evidence
that the phrase “office under the Authority of the United States” does not
extend to congressional positions or, more generally, to elected federal posi-
tions.

IV. “OFFICE UNDER THE AUTHORITY OF THE UNITED STATES” IN THE
INELIGIBILITY CLAUSE REFERS TO A BROADER CATEGORY OF APPOINTED
POSITIONS

In our view, all “officers of the United States”'** and those who hold
“office . . . under the United States”'** fall within the ambit of the Ineligibility
Clause’s “Office under the Authority of the United States”-language. But
there are positions which are “Office[s] under the Authority of the United
States,” which are not “Office[s] . . . under the United States,” and which also
are not “Officers of the United States.” In our view, the phrase “civil Office
under the Authority of the United States” includes all civilian “offices under
the United States” and extends further to include a broader category of ap-
pointed civilian positions. First, this category includes certain transitional of-
ficers from the outgoing Articles of Confederation government, whose posi-
tions were not yet regularized by federal statutes. Second, this category may

144. See Tillman & Blackman, Offices and Officers Part II1, supra note 3.
145.  See id.; Tillman & Blackman, Offices and Officers Part IV, supra note 4.
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include certain appointed territorial officers. Third, this category includes
other irregular positions, like holders of a letter of marque and reprisal.

A. Transitional Officers

We think certain transitional officers from the outgoing Articles of Con-
federation government, whose positions were not yet regularized by federal
statutes, held “office[s] under the Authority of the United States.”'*® Let’s
consider the status of Arthur St. Clair. He served as the Governor of the West-
ern Territory: the “(Old) Northwest.”'*” He was appointed territorial gover-
nor by the Articles Congress in October 1787—prior to the ratification of the
Constitution."*® He would continue to hold that position between 1788 until
1802, even as the government transitioned from the Articles of Confederation
to the Constitution of 1788.'*’ The new national government reorganized the
territorial government by statute on August 7, 1789."°° That statute issued a
directive to the territorial governor: he was obligated to communicate with
the President in all cases where the governor would have previously commu-
nicated with the Articles Congress.'”' President Washington nominated St.
Clair on August 18, 1789 to continue in the position he already had."** The
Senate gave its advice and consent on August 20, 1789.'>* (We assume that
soon thereafter Washington formally appointed St. Clair, albeit, we have not
yet found a record of the appointment.)

St. Clair corresponded with Washington before he was reappointed. The
first letter was dated May 2, 1789, three days after President Washington’s
inauguration.'* (Apparently, St. Clair was in New York when the new gov-
ernment was assembling.'*) St. Clair explained his conduct in office, made

146. See Tillman & Blackman, Offices and Officers Part 11, supra note 2, Section 1.D, at 340—
41.

147. 1 THE ST. CLAIR PAPERS: THE LIFE AND PUBLIC SERVICES OF ARTHUR ST. CLAIR 135
(William Henry Smith ed., Cincinnati, Robert Clarke & Co. 1882) [hereinafter THE ST. CLAIR
PAPERS].

148.  Seeid.

149. See Richard P. Cole, Law and Community in the New Nation: Three Visions for Michigan,
1788-1831,4 S. CAL. INTERDISC. L.J. 161, 168 (1995).

150. See An Act to Provide for the Government of the Territory Northwest of the River Ohio,
ch. 8, 1 Stat. 50 (1789), [https://perma.cc/2MBW-VTLN].

151. Seeid. § 1, at 52-53.

152.  See 1 JOURNAL OF THE EXECUTIVE PROCEEDINGS OF THE SENATE OF THE UNITED
STATES OF AMERICA 17-18 (Washington, D.C., Duff Green 1828).

153.  Seeid.

154. See Letter from Arthur St. Clair to George Washington (May 2, 1789), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Washington/05-02-02-
0142 [https://perma.cc/HUU4-DDYN].

155.  See THE ST. CLAIR PAPERS, supra note 147, at 158.
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recommendations, and sought guidance and instructions. A second letter,
dated “August 1789,” also likely predated St. Clair’s (apparent) reappoint-
ment by Washington.'*® The third letter, dated September 14, 1789, was writ-
ten after St. Clair’s (apparent) re-appointment.'>’ St. Clair held a transitional
position prior to his position’s being regularized by a federal statute and prior
to his (apparent) re-appointment by President Washington.

How should we characterize St. Clair’s position? There is a fixed list of
categories of offices and officers described by the Constitution. It could be
argued that all positions created by the Constitution or by the federal govern-
ment should fall somewhere within at least one of the Constitution’s catego-
ries relating to office and officer. Here, one could draw an analogy to the
numerus clausus principle of property law: there are only a finite number of
property interests, so the creation of new interests are prohibited.'*® Call it
numerus officus.

Under this approach, deciding where to place a particular position may
require something of a process of elimination. For example, prior to his (ap-
parent) reappointment, St. Clair was not an “Officer of the United States”—
as a general matter, such a position is filled by the process in the Appoint-
ments Clause. By contrast, St. Clair was selected by the Articles Congress.
At that point, the Constitution of 1788 and the Appointments Clause had not
yet been ratified!

Once the Constitution went into effect, we do not think St. Clair was an
“officer of the United States,” and we do not think he held an “office . . . un-
der the United States.” He did not serve in a position within the three branches
of government created by the Constitution—after all, his position’s creation
preceded the Constitution and the creation of the three branches of the present
government. His position could be—and eventually was—regularized by a
statute and (apparently) by a subsequent appointment. And he was subject to
supervision by President Washington. In our view, the best “fit,” among the
remaining categories, is that St. Clair held an “office under the Authority of
the United States” prior to his position being regularized by statute and prior
to his re-appointment by President Washington.

156. Letter from Arthur St. Clair to George Washington (Aug. 1789), in NAT’L ARCHIVES:
FOUNDERS ONLINE, https://founders.archives.gov/documents/Washington/05-03-02-0339
[https://perma.cc/ZS27-82T4].

157. See Letter from Arthur St. Clair to George Washington (Sept. 14, 1789), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Washington/05-04-02-
0020 [https://perma.cc/3R9Y-7TMS8L].

158. See Thomas W. Merrill & Henry E. Smith, Optimal Standardization in the Law of Prop-
erty: The Numerus Clausus Principle, 110 YALE L.J. 1, 8 (2000).
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John Jay may have also fallen into this transitional category.'” Jay
would later serve as the first Chief Justice under the Constitution. But before
that service, the Articles Congress, in 1784, had appointed Jay as Secretary
of Foreign Affairs.'®’ Jay retained his post until March 1790, when President
Washington appointed Thomas Jefferson as the first United States Secretary
of State.'®" In the period between the organization of the new federal govern-
ment in April 1789 and the July 27, 1789 statute,'®* Jay held an “office under
the Authority of the United States.” We see no indication that, post-July 27,
Jay received anything like a recess appointment. Arguably, he held—or,
more accurately, continued to hold—an “office under the Authority of the
United States” until March 1790.

It could be argued that St. Clair’s and Jay’s old positions fell away when
the Articles government ceased and, then they were out of office until and
unless being reappointed under the Appointments Clause. But that argument
is inconsistent with actual conduct on the ground. St. Clair and Jay, as well
as other officers of the Articles government, continued to act in some contin-
uing capacity for the new national government. Charles Thomson, for exam-
ple, continued to hold the records of the Articles Congress until after Wash-
ington became President.'®® Later, Thomson personally transferred those
records to Washington.'®*

Professor Prakash casts doubt on the constitutionality of John Jay’s
“holdover” service as “de facto Secretary of State for about a year under the
new Constitution.”'®® This service, Prakash wrote, “was not strictly law-
ful.”'% It appears that Prakash embraced the view that President Washington
was complicit in something that was less than recognizably lawful conduct.
Prakash wrote that the new President “sent the holdover executive officers
[like Jay] inquiries and directives.”'®” But, Prakash argued, “There was no
statutory authority for any of this.”'*® These transitional officers previously
had reported to the Confederation Congress, not the unitary executive under

159.  See Saikrishna Bangalore Prakash, Double Duty Across the Magisterial Branches, 44 J.
Sup. CT. HIST. 26, 28 (2019) (“One of these holdovers was John Jay. Jay served as de facto Secre-
tary of State for about a year under the new Constitution.”).

160. Seeid. at 27.

161. Seeid. at 28.

162. See An Act for Establishing an Executive Department to be Denominated the Department
of Foreign Affairs, ch. 4, 1 Stat. 28 (1789).

163. See, e.g., Mary Sarah Bilder, How Bad Were the Official Records of the Federal Conven-
tion, 80 GEO. WASH. L. REV. 1620, 1665 (2012).

164. See, e.g., id.

165. Prakash, supra note 159, at 28.

166. Id.

167. Id.

168. 1d.
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the “new” Constitution of 1788. Prakash surmised, “Washington supposed
that he had constitutional authority to direct the executive apparatus.”'®* We
agree with Washington: he drew the correct conclusions from the Constitu-
tion’s text, structure, and infant history.

Not all appointed officers having authority under the Constitution of
1788 had to be appointed pursuant to the Appointments Clause. Here, the
distinction between “Officers of the United States™” and “Office[s] under the
authority of the United States” is important. Prakash does not distinguish
these categories. Therefore, he seems to treat officers who are not appointed
pursuant to the strictures of the Appointments Clause as irregular, if not ille-
gal. We disagree. Because St. Clair and Jay were not “officers of the United
States,” they did not need to be appointed pursuant to the strictures of the
Appointments Clause. Nevertheless, they had some measure of continuing
authority into the organization of the new government as holders of “offices
under the Authority of the United States.”

Moreover, we are hesitant to impugn that the first President and first
Chief Justice participated in open wrongdoing. More importantly, as a matter
of original public meaning, we are unaware of any contemporaneous criti-
cism of Washington or Jay, either in public or private debate or correspond-
ences, relating to supervising and holding transitional positions. Critics like
Prakash are willing to charge founders, Framers, and ratifiers with constitu-
tional negligence, if not misconduct. But there is a far simpler explanation
for this founding-era practice: the critics’ modern understanding of the Con-
stitution’s “office”- and “officer”-language departs from the Constitution’s
original public meaning. Moreover, these critics adopt a position that con-
flicts with the administrative and organizational precedents established by the
infant government under the Constitution.

Prakash is not alone. Professor Steven Calabresi, for example, on one
occasion charged Justice Joseph Story and Presidents Washington and Ad-
ams with error to support his (that is, Calabresi’s) reading of the Constitu-
tion’s “office”- and “officer”-language.'”® By contrast, our view is that Wash-
ington and Jay were correct: at least some transitional officers of the Articles

169. Id.

170. See Seth Barrett Tillman & Steven G. Calabresi, Debate, The Great Divorce: The Current
Understanding of Separation of Powers and the Original Meaning of the Incompatibility Clause,
157 U. PA. L. REV. PENNUMBRA 134, 152 (2008) (“First Justice Story, now Washington and Ad-
ams. Exactly how much constitutional text and how many Founders will Professor Calabresi throw
under the bus to accommodate his position? How is it that Ae is so right, and they are all so wrong?”).
Calabresi has since become persuaded by Tillman and Blackman’s writings on the Constitution’s
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Congress continued to hold lawful places having continuing authority under
the Constitution of 1788. And we think that such positions are best charac-
terized as “office[s] under the Authority of the United States.”

Article VI provides some support for our position that the Framers were
concerned about transitioning from the Articles of Confederation to the Con-
stitution. The Debt Assumption Clause in Article VI, Clause 1 provides “All
Debts contracted and Engagements entered into, before the Adoption of this
Constitution, shall be as valid against the United States under this Constitu-
tion, as under the Confederation.”'”" And the Supremacy Clause in Article
VI, Clause 2 provides: “[A]ll Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land

..’ 1t is well known that “Treaties made” refers to Confederation-era
treaties, and treaties which “shall be made” refers to future treaties enacted
under Article II procedures.173 Still, the key words, however, are “under the
Authority.” The letter “A” in “Authority” is capitalized here as it is in the
Ineligibility Clause.'”* Treaties made under the Authority of the United States
include treaties made under the former Articles government and such treaties
have continuing legal validity under the Constitution. Likewise, appoint-
ments of officers made under the Authority of the United States include of-
ficers appointed under the former Articles government and such appoint-
ments had continuing legal validity under the Constitution. In short, contra
Professor Prakash, the Constitution’s text expressly provided for the contin-
uing legal recognition of some holdover Confederation-era officers.

“office”- and “officer”-language. See Adam Liptak, An About-Face on Whether the 14th Amend-
ment Bars Trump from Office, N.Y. TIMES (Sept. 18, 2023, 5:02 AM), https://www.ny-
times.com/2023/09/18/us/politics/trump-calabresi-14th-amendment.html ~ (“Professor Calabresi
wrote that his thinking had been influenced by a new article posted on Tuesday by two other pro-
fessors, [Blackman and Tillman], who have long pressed arguments that some provisions of the
Constitution do not cover the president.”). See generally Blackman & Tillman, Sweeping and Forc-
ing, supra note 107, at 549 n.836.

171. U.S.CONST. art. VI, cl. 1 (emphases added).

172.  Id. art. VI, cl. 2 (emphases added).

173.  See 2 FARRAND’S RECORDS, supra note 19, at 417 (“On motion of Mr. Madison 2ded. by
Mr Govr Morris art VIII was reconsidered and after the words ‘all treaties made,” were inserted
nem: con: the words ‘or which shall be made[.]” This insertion was meant to obviate all doubt con-
cerning the force of treaties préexisting, by making the words ‘all treaties made’ to refer to them, as
the words inserted would refer to future treaties [under the Constitution of 1788].”).

174. Former Judge J. Michael Luttig announced the view that the capitalization of letters in the
Constitution is highly significant. See J. Michael Luttig (@judgeluttig), X (Jan. 4, 2024, 1:07 PM),
https://x.com/judgeluttig/status/1742986061784195119 [https://perma.cc/9RCL-CA6J]. We re-
sponded to that claim. See Josh Blackman & Seth Barrett Tillman, A Reply to Peter Keisler and
Richard Bernstein, and Michael Luttig, on Section 3, REASON: VOLOKH CONSPIRACY (Feb. 7,2024,
10:45 PM), https://reason.com/volokh/2024/02/07/a-reply-to-peter-keisler-and-richard-bernstein-
and-michael-luttig-on-section-3/ [https://perma.cc/65KQ-ML5Z].
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B.  Territorial Officers

Prior to the ratification of the Constitution, the Articles Congress en-
acted the Northwest Ordinance.'” This resolution of the Articles Congress
established the posts of territorial secretary and governor.'’® Arthur St. Clair,
discussed above, was appointed by the Articles Congress as Governor of the
territory northwest of the Ohio River, that is, the (old) Northwest Territory.
Following the ratification of the Constitution, the Congress provided, by stat-
ute, that the President of the United States would appoint territorial gover-
nors.'”” Further, the law made it “the duty of the said governor to give such
information [as had been provided to the Articles Congress] and to make such
communication[s] [as had been provided to the Articles Congress] to the
President of the United States.”'’® Thus, it can be said that this federal statute
recognized that the territorial governor had continuing duties under the gov-
ernment organized by the Constitution of 1788, even prior to any reappoint-
ment by the President via the Appointments Clause.

How should we characterize appointed territorial officers who are ap-
pointed by the President? Do they hold “office[s] under the Authority of the
United States™? The Supreme Court has never squarely considered this issue.
But the Court has decided a related issue. In Financial Oversight and Man-
agement Board for Puerto Rico v. Aurelius Investment, LLC, the Court con-
sidered the status of members of the Financial Oversight and Management
Board for Puerto Rico.'”

The Puerto Rico Oversight, Management, and Economic Stability Act
of 2016 (PROMESA) created the Financial Oversight and Management
Board for Puerto Rico.'® The board’s members are appointed by the Presi-
dent without the Senate’s advice and consent.'®' Justice Breyer’s majority

175.  See An Ordinance for the Government of the Territory of the United States, North-West
of the River Ohio (July 13, 1787), reprinted in An Act to Provide for the Government of the Terri-
tory Northwest of the River Ohio, ch. 8, 1 Stat. 50, 51 n.(a) (1789).

176. See id. para. 3 (“Be it ordained by the authority aforesaid, That there shall be appointed
from time to time by Congress, a governor, whose commission shall continue in force for the term
of three years, unless sooner revoked by Congress; he shall reside in the district, and have a freehold
estate therein, in one thousand acres of land, while in the exercise of his office.”); id. para. 4 (“There
shall be appointed from time to time by Congress, a secretary, whose commission shall continue in
force for four years unless sooner revoked . . . .”).

177. See An Act to Provide for the Government of the Territory Northwest of the River Ohio,
ch. 8, § 1, 1 Stat. 50, 52-53 (1789).

178. Id. at 53.

179.  See Fin. Oversight & Mgmt. Bd. for P.R. v. Aurelius Inv., LLC (PROMESA), 590 U.S.
448 (2020).

180. See Puerto Rico Oversight, Management, and Economic Stability Act, Pub. L. No. 114-
187, 130 Stat. 549 (2016) (codified as amended at 48 U.S.C. §§ 2101-2241).

181. See PROMESA, 590 U.S. at 452.
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opinion found that the board members are not “officers of the United
States.”'®? Rather, they are “local officers that Congress vests with primarily
local duties.”'® Thus, their appointments are not subject to the strictures of
the Appointments Clause: that is, appointment by the President, with advice-
and-consent by the Senate.'®!

However, the Court did not define how, if at all, the PROMESA board’s
members should be characterized. Justice Breyer recognized that if the
PROMESA board’s members “are not officers of the United States,” they
must be “some other type of officer,” and “the Appointments Clause says
nothing about them.”'® But if they are not “officers of the United States”
subject to the Appointments Clause, then what are they? Justice Breyer ob-
served that “[lJongstanding practice indicates that a federal law’s creation of
an office in this context does not automatically make its holder an ‘Officer of
the United States.””'®® That is, a federal law can create another type of federal
officer.

One could use the same process of elimination that we used to classify
transitional officers—numerus officus."” The PROMESA board members
are appointed by the President, without the need for Senate advice-and-con-
sent. First, the Supreme Court held that these positions are not “officers of
the United States” and thus are not subject to the strictures of the Appoint-
ments Clause, which extends only to “officers of the United States.”'®® (We
have some doubts about the correctness of this holding, which we will discuss
below.) Second, the PROMESA board members are not appointed by either
of the two Houses of Congress. Therefore, in our view, they do not hold an
“office . . . under the United States” in the Legislative Branch. If a position
is not an “Officer of the United States,” and it is not an “office under the
United States” in the Legislative Branch, then it follows that the position is
not an “office under the United States.” Third, these positions do not meet
any of the criteria for holding a “public trust under the United States.” Nor
are they presiding apex officials expressly created by the Constitution. As-
suming that territorial officers are not “officers of the United States,” then
the best (and, perhaps, only remaining) “office”-related categorization for the

182. Seeid. at 452-73; see also Tillman & Blackman, Offices and Officers Part II1, supra note
3, Section I1.D, at 393-94 (discussing the Court’s holding that PROMESA Board Members are not
“officers of the United States”).

183. PROMESA, 590 U.S. at 464.

184. Seeid. at 453.

185. Id. at459.

186. Id. at461.

187.  See supra note 158 and accompanying text (discussing numerus clausus principle).

188. See PROMESA, 590 U.S. at 465.
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PROMESA board members would be that each one holds an “office under
the Authority of the United States.”

Justice Thomas concurred in the PROMESA case. Justice Thomas con-
cluded that PROMESA board members should be considered territorial of-
ficers.'® These positions were created by Congress’s authority under the Ar-
ticle IV Territory Clause.'”® For that reason, Thomas concluded that these
positions are not authorized by Articles I, II, and I11."°! He wrote, “Since the
founding, this Court has recognized a distinction between Article IV power
and the powers of the National Government in Articles I, II, and I11.7'%? Jus-
tice Thomas added, “The founding generation understood the phrase ‘Offic-
ers of the United States’ to refer to officers exercising the powers of the Na-
tional Government, not officers solely exercising Article IV territorial
power.”'”* From this history, Justice Thomas reasoned, “Because the Board’s
members perform duties pursuant to Article IV, they do not qualify as ‘Of-
ficers of the United States.””'** But Justice Thomas did not make the affirm-
ative case of how best to characterize these positions.'”” We extend the rea-
soning in Justice Thomas’ concurrence: if Board members are not “officers
of the United States,” then they hold “office[s] under the Authority of the
United States.”

Consider a hypothetical based on the PROMESA case, in which the
board’s members are best characterized as holding “office[s] under the Au-
thority of the United States.” Therefore, the board’s members would be sub-
ject to the Ineligibility Clause. These positions were created by the 114th
Congress in 2016. As a result, members of the House of the 114th Congress
could not have been appointed to the PROMESA board during the 114th
Congress, and members of the Senate could not have been appointed at any
time during the six-year term to which they were elected. This prohibition
makes some sense, especially because the positions could be appointed with-
out Senate advice-and-consent. If the PROMESA board’s members were not

189. See id. at 474 (Thomas, J., concurring) (“Territorial officials performing duties created
under Article IV of the Constitution are not federal officers within the original meaning of the phrase
‘Officers of the United States.””).

190. Seeid.; U.S. CONST. art. IV, § 3, cl. 2 (“The Congress shall have Power to dispose of and
make all needful Rules and Regulations respecting the Territory or other Property belonging to the
United States . .. .”).

191.  See PROMESA, 590 U.S. at 474 (Thomas, J., concurring).

192, Id.
193. 1Id.
194. Id.

195. See Josh Blackman & Seth Barrett Tillman, The PROMESA Board Members Are Not
“Officers of the United States.” So What Are They?, REASON: VOLOKH CONSPIRACY (June 10,
2020, 2:31 PM), https://reason.com/volokh/2020/06/10/the-promesa-board-members-are-not-offic-
ers-of-the-united-states-so-what-are-they/ [https://perma.cc/KFV7-RQKW].
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subject to the Ineligibility Clause, the President could reward loyal members
of Congress with potentially lucrative positions. The Ineligibility Clause was
designed to minimize some of the risks of the President’s “buying” influence
in Congress through appointments. With the expiration of the 114th Con-
gress, members of the House of Representatives who were in the 114th Con-
gress can now be appointed to the PROMESA board. Senators whose term
ran from the 114th Congress through the 115th or the 116th Congress would
be bound by the Ineligibility Clause with respect to PROMESA board ap-
pointments until January 3, 2019, and January 3, 2021, respectively.

We have some doubts about whether the PROMESA case was correct in
deciding that territorial officers “whose powers and duties are primarily local
in nature” cannot be “officers of the United States.”'*® As a threshold matter,
not all territorial officers stand in the same position. Territorial officials and
officers can be—or, at least, have been—elected, appointed by the President,
or appointed by other territorial officers. In our opinion, the Court’s holding
swept far too broadly.

Our skepticism of the Court’s PROMESA decision also finds some sup-
port in Hamilton’s 1793 Complete Report."*” In this document, Hamilton was
asked to list the emoluments of “every person holding any civil office or em-
ployment under the United States.” And he included the salary of Arthur St.
Clair, the Governor of the Northwest Territory.'”® By this time, St. Clair’s
position had been regularized by statute, and he had been (apparently) re-
appointed by President Washington, through nomination and Senate advice
and consent. The plain meaning of Hamilton’s report is that St. Clair’s posi-
tion fell within the ambit of the phrase “office . . . under the United States.”
Because he eventually received his position pursuant to the Appointments
Clause, we infer that Hamilton would have also understood St. Clair to serve
as an “officer of the United States.” We recognize that it is conceivable that
Hamilton viewed St. Clair as an employee, rather than an officer. But this
characterization seems unlikely as Congress created a continuous position
that reported directly to the President. This is not how an “employee” has
traditionally been understood or regulated.'”

196. PROMESA, 590 U.S. at 453.

197. See Tillman & Blackman, Offices and Officers Part III, supra note 3, Section IL.A.1, at
381-82.

198. See 1 AM. STATE PAPERS: MISCELLANEOUS 59 (Walter Lowrie & Walter S. Franklin eds.,
Washington, Gales & Seaton 1834).

199. See Seth Barrett Tillman & Josh Blackman, Is Robert Mueller an ‘Officer of the United
States’ or an ‘Employee of the United States’?, LAWFARE (July 23, 2018, 2:00 PM),
https://www.lawfaremedia.org/article/robert-mueller-officer-united-states-or-employee-united-
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The PROMESA case also has unanticipated consequences. If territorial
officers are not “officers of the United States,” then they are not subject to
the Impeachment Clause.””’ Thus, Congress would be helpless to impeach,
try, convict, remove, and disqualify a territorial officer. Consider an example
involving St. Clair. In 1792, he led a “campaign against the Indians in the
Northwest Territory, which had concluded in an utter rout of federal forces
when they were caught by surprise near the present-day border between Ohio
and Indiana.”*”' Under the PROMESA Court’s reading of the Appointments
Clause, Congress would have been unable to try, convict, remove, and dis-
qualify St. Clair through impeachment processes.

Justice Breyer’s majority opinion has other consequences. If territorial
officers with primarily local duties cannot be “officers of the United States,”
regardless of how they are appointed, then they may also not hold “office[s]
... under the United States.” And if they do not hold “office[s] under the
United States,” then they would not be subject to the Foreign Emoluments
Clause. As a result, St. Clair and other frontier officers could have freely ac-
cepted foreign state gifts from Britain, France, and Spain, without seeking
congressional consent. And even if such state gifts constituted actual bribes,
these officers could not have been impeached because the positions they held
were not “officers of the United States” subject to impeachment.

Moreover, such territorial officers would not be bound by two other pro-
visions that use the phrase “office . . . under the United States”: the Elector
Incompatibility Clause and the Impeachment Disqualification Clause. Terri-
torial officers would be able to serve as presidential electors. Generally, ter-
ritorial officers are appointed by the President, and they serve at the Presi-
dent’s pleasure. A territorial officer, who is appointed as an elector, could be
pressured by the incumbent President who is running for re-election. Finally,
even if the Senate convicts and disqualifies a defendant of a high crime and
misdemeanor, that person would sti// be able to serve as a territorial officer.
Imagine if the Senate had tried, convicted, removed, and disqualified some
defendant subject to impeachment, then President Washington could still

states [https://perma.cc/J62Z-QMCX]; Motion for Leave to File Brief of Amici Curiae Robert W.
Ray, Professor Seth Barrett Tillman, and Landmark Legal Foundation, Supporting Defendants-Ap-
pellees Donald J. Trump, Waltine Nauta, and Carlos De Oliveira, United States v. Trump, No. 24-
12311-J (11th Cir. Oct. 1, 2024) (filed by Professor Josh Blackman and Michael Adam Sasso, Esq.),
ECF No. 37-1,2024 WL 4375368, https://reason.com/wp-content/uploads/2024/10/2024-10-01-37-
1-Ray-Brief.pdf [https://perma.cc/HON7-H97D].

200. See, e.g., Josh Blackman & Seth Barrett Tillman, Justice Breyer Made It Impossible for
Congress to Impeach Territorial Officers for Accepting Bribes, BALKINIZATION (July 14, 2020,
1:45 PM), https://balkin.blogspot.com/2020/07/justice-breyer-made-it-impossible-for.html
[https://perma.cc/C829-W7JH].

201. Trump v. Mazars USA, LLP, 591 U.S. 848, 859 (2020).
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have appointed that former official or officer right away to serve as a territo-
rial governor.

The PROMESA Court may have resolved one question with respect to
the Appointments Clause, but it created far greater problems with respect to
the Impeachment Clause, the Foreign Emoluments Clause, the Elector In-
compatibility Clause, and the Impeachment Disqualification Clause. The
Constitution’s “office”- and “officer”-language has a Newtonian quality to
it. Removing an office from the scope of one clause, based on the clause’s
“office”- or “officer”-language, is likely to remove it from the scope of other
clauses. Similarly, subjecting an office to the scope of one clause, based on
the clause’s “office”- or “officer”-language, will likely subject it to other
clauses. Every action has an equal and opposite reaction. A court’s focusing
on a single provision, to the exclusion of other textually related provisions,
will likely have significant downstream consequences. Methodologically, it
is not desirable to focus in on a single provision at a time. This analysis
should demonstrate that the Constitution’s “office”- and “officer”-language
must be considered holistically and intratextually. A ruling narrowly focused
on one clause is likely to have unintended and undesirable consequences for
other textually related clauses. The Appointments Clause and its “officer”-
language should not be considered in a vacuum.

C.  Other Irregular Positions

We have identified several other irregular positions that are likely can-
didates as “office[s] under the Authority of the United States.” We used the
same process of elimination introduced above. These positions are often con-
sidered federal officers, but they do not fit neatly into the three branches of
the federal government.

Consider an example: Congress may authorize the President to issue a
letter of marque and reprisal to a ship’s captain on a civilian (privately
owned) vessel. Which element of the Constitution’s “office”- and “officer”-
language is the best fit for a private ship’s captain holding a letter of marque
and reprisal? The holder of a letter of marque and reprisal, known as a “pri-
vateer,” is outside the three branches; indeed, a “privateer,” as its name im-
plies, would fall outside the federal government itself. Therefore, the captain
is not an “officer of the United States,” and he would not hold an “Office . . .
under the United States.” Privateers are better characterized as agents of the
federal government who exercise a special, limited authority on behalf of the
federal government. We think such a person would best be characterized as
an “Officer under the Authority of the United States.” A holder of a letter of



2025] OFFICES AND OFFICERS: PART VI 253

marque and reprisal is a position covered by the Ineligibility Clause. How-
ever, we acknowledge that it is unclear precisely when such an office is “cre-
ated” for purposes of the Ineligibility Clause. Is the office “created” when
Congress enacts the statute that authorizes the President to issue the letters,
or when the President in fact grants the letters to particular privateers? Or,
perhaps, as late, as when the authorizing letter is accepted? We are not certain
what the answer is. Moreover, does the issuance of a letter of marque and
reprisal amount to an “appointment”? If the answer is no, then even if the
holder of a letter of marque and reprisal were an “Office under the Authority
of the United States,” the privateer was not “appointed” to that position, and
thus the position would fall outside the scope of the Ineligibility Clause.

We have identified several other irregular positions that are possible
candidates for “office[s] under the Authority of the United States.” They in-
clude: (1) state militia officers when the President has called out the militia
during an insurrection or other national emergency; (2) directors and trustees
of certain corporations, trusts, chartered entities, and other charitable or com-
mercial entities organized under federal law; (3) state judges in their official
capacity subject to mandamus orders or other direction by the federal courts
by virtue of the Supremacy Clause; (4) elected territorial officials; (5) terri-
torial officers appointed by elected nonjudicial territorial officials; (6) non-
commissioned officers and enlisted soldiers in the federal military; (7) federal
contractors; (8) American nominees or appointees to bilateral or multilateral
treaty-created offices; (9) multistate compact officials; (10) qui tam plaintifts
asserting a federal cause of action; and (11) fiduciaries affiliated with private
entities created under state, federal, or even foreign law, in which significant
equity or debt is held by the United States government. This list is non-ex-
haustive.

V. CERTAIN “OFFICE[S] UNDER THE AUTHORITY OF THE UNITED STATES”
ARE NOT SUBJECT TO THE RELIGIOUS TEST CLAUSE

In our view, every “office under the United States” is also an “office
under the Authority of the United States.” However, there are some positions
that are “office[s] under the Authority of the United States” that are not “of-
fice[s] under the United States.” For example, holders of letters of marque
and reprisal, and transitional officers, described above, hold “office[s] under
the Authority of the United States.” But they do not hold an “office . . . under
the United States.” For that reason, it follows that holders of these irregularly
appointed positions may not be subject to the Religious Test Clause, which
textually applies only to any “Office or public Trust under the United States.”
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The distinction between an “Office under the United States” and an “Of-
fice under the Authority of the United States” matters for purposes of the
Religious Test Clause. This provision states that “no religious Test shall ever
be required as a Qualification to any Office or public Trust under the United
States.”*? In Part II of our ten-part series, we offered this definition of Reli-
gious Test Clause’s “Office or public Trust under the United States” lan-
guage:

The phrase “Office . .. under the United States” in the Religious
Test Clause includes the same positions covered by the phrase “Of-
fice under the United States” in the Incompatibility Clause. This
phrase includes all appointed positions in all three branches of the
federal government. What did the phrase “public Trust under the
United States” add? We do not think it was redundant or surplusage.
Rather, the phrase “public Trust under the United States” func-
tioned as a catch-all. The phrase encompassed all of the remaining
positions in the three branches that were beyond the scope of the
phrase “Office . . . under the United States.”*"*

If we are correct, and the phrase “public trust” is a catch-all that reaches
all federal positions in the three branches that are not offices under the United
States, then the Religious Test Clause would apply to a// federal positions in
the three branches, full stop. Of course, some positions, such as holders of
letter of marque and reprisal, and transitional officers, are not in the three
branches in the customary sense.

The Supreme Court has never opined on the precise scope of the Reli-
gious Test Clause and its “office” and “public trust” language. Indeed, under
current doctrine, the Free Exercise Clause of the First Amendment has com-
pletely subsumed the Religious Test Clause.*** As a result, it is not clear how
the Religious Test Clause has or could have any modern relevance or impact
on our legal system. However, between 1788 when the Constitution was rat-
ified and 1791 when the First Amendment was ratified, the Religious Test
Clause was relevant. It provided protection, and perhaps the only protection,
against the imposition of religious tests by the federal government in connec-
tion with government service. Under our theory, a small category of irregu-
larly-appointed positions was and remains beyond the scope of the Religious
Test Clause. For example, notwithstanding the Religious Test Clause, a pre-

202. U.S.CONST. art. VI, cl. 3.

203. Tillman & Blackman, Offices and Officers Part II, supra note 2, Section IV.D.2, at 399
(emphases and footnote omitted).

204. See Torcaso v. Watkins, 367 U.S. 488, 491-93 (1961).
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1791 Congress could have limited the issuance of letters of marque and re-
prisal to a person belonging to a particular religious denomination.

We acknowledge some critics may object to this conclusion as a policy
matter. But we ultimately find these concerns unavailing. The Framers de-
cided to use precise “office”- and “officer”-language in the Constitution. For
example, some positions are “officers of the United States,” and other posi-
tions are not “officers of the United States.” Positions in the former category
can be impeached, but positions in the latter category cannot. (Obviously, the
President and Vice President, who are expressly enumerated in the Impeach-
ment Clause’s text, also can be impeached.) Some positions are “office[s] . . .
under the United States,” and other positions are not “office[s] . . . under the
United States.” Positions in the former category are subject to the Foreign
Emoluments Clause, but other positions are not subject to that constitutional
provision. The Religious Test Clause applies to those who hold an “Office or
public Trust under the United States.” Some positions fall within this broad
category; other positions do not. We think our reading of the text, in which
some positions are outside the scope of the clause, is a principled reading of
the text. Under our view, a fairly small number of positions were, and perhaps
remain, beyond the ambit of the Religious Test Clause. We think some irreg-
ularly appointed positions, such as, former transition positions from the Ar-
ticles of Confederation, which are not mandated by the Constitution, are not
subject to this clause. Few, if any, such positions exist today. If any positions
were and remain beyond the scope of the Religious Test Clause, holders of
letters of marque would fit the bill.

Our reading of the Religious Test Clause may have certain conse-
quences for the PROMESA decision. Both Justice Breyer’s majority opinion
and Justice Thomas’ concurrence found that PROMESA board members
were not “Officers of the United States.”*** Justice Thomas stated, more gen-
erally, that Article IV territorial officers were not “Officers of the United
States,” but were local officials.?*® If Breyer and Thomas were correct, then
these positions might not be subject to the Religious Test Clause. This con-
clusion counsels a reconsideration of whether PROMESA’s holding, as well
as Justice Thomas’ concurrence, is in accord with the original public meaning
of the Constitution of 1788.

In Section IV, above, we discussed transitional officers, territorial offic-
ers, and holders of letters of marque and reprisal as holding offices under the
Authority of the United States, even if not holding offices under the United
States. There may be other such positions. For example, religious, sectarian,

205. See PROMESA, 590 U.S. 448, 467 (2020); id. at 474 (Thomas, J., concurring).
206. Seeid. at 482 (Thomas, J., concurring).
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and denomination-based charities and commercial entities may receive and
be organized under federal charters. Those organizations, in turn, may im-
pose internal explicit religious tests, via bylaws and other means, in regard to
the selection of the entities’ trustees, directors, and officers. Such entity-gov-
erning fiduciaries and officers might fairly be characterized as holding an
“office under the Authority of the United States.” If so, such entity-governing
fiduciaries and officers do not fall squarely within the ambit of the Religious
Test Clause.

This result is hardly surprising. Indeed, we suggest that there may have
been a violation of the First Amendment’s Religion Clauses if the federal
government denied such entities the benefits of recognition, that is, a federal
charter,?’” or the ability to take on a corporate (or other similar form) with the
concomitant benefits of limited liability. We think the better view is that the
Constitution would not allow Congress to deny such benefits to religious or-
ganizations specifically because the organization has certain self-imposed
limitations relating to religious identity and choice of leadership roles. For
these reasons, it may be a constitutional imperative that some positions re-
main beyond the Religious Test Clause’s scope. Our point is not that the First
Amendment modified the reach of the Religious Test Clause; rather, our
point is that the limited reach of the Religious Test Clause’s language already
accommodated what the First Amendment later (arguably) made mandatory.

CONCLUSION

The Ineligibility Clause uses the phrase “Office under the Authority of
the United States.” This language appears nowhere else in the Constitution.
In our view, this phrase refers to a category of appointed, and not elected,
positions. This view finds support in the drafting history of this provision at
the Constitutional Convention. Pursuant to our view, the President and mem-
bers of Congress do not hold “Office[s] under the Authority of the United
States.” But other positions are covered, such as: positions in the outgoing
Articles of Confederation government, prior to those positions having been
regularized by federal statutes during and after 1789, and other irregular po-
sitions, such as holders of a letter of marque and reprisal.

207. See, e.g., Act of Mar. 28, 1806, ch. 16, 6 Stat. 59; Act of May 24, 1828, ch. 88, 6 Stat.
381; see also HENRY B. HOGUE, CONG. RSCH. SERV., R47236, TITLE 36 CHARTERS: THE HISTORY
AND EVOLUTION OF CONGRESSIONAL PRACTICES 2 (2022), https://crsreports.congress.gov/prod-
uct/pdf/R/R47236 [https://perma.cc/X84X-9D4Z] (“When the District became the seat of the fed-
eral government in 1790, it had neither a general incorporation law nor a legislature that could grant
charters. Congress, instead, assumed responsibility for incorporation within the District.”).
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Remarks of Editor in Chief Rick Ali

Good morning, everyone. We are about to get started, so if you could
please find your seats. At any time during this presentation, feel free to go
and get yourself some water and coffee in the back of the room.

Welcome. My name is Rick Ali. I serve as the editor in chief of the
South Texas Law Review. For those of you who are new to our campus, wel-
come. For those of you who are returning, welcome back. On behalf of the
South Texas Law Review and South Texas College of Law Houston, [ would
like to welcome you to our thirtieth-annual Ethics Symposium: Lawyer as an
Advocate. Ethics is the compass that guides us in the legal profession. And
as guardians of justice, it is our responsibility to uphold the rule of law, but
also to ensure that our actions are grounded in principals of fairness, integrity,
and morality.

This year’s Symposium reflects our commitment to exploring ethical
dilemmas facing practitioners, and it also demonstrates our pledge to grapple
with these issues by coming together to engage in meaningful discussion and
reflection. Throughout the course of this Symposium, we will explore the
multifaceted nature of advocacy from all of its different angles. Today we
will hear from some of the most prolific and accomplished attorneys that our
school has produced over the last one hundred years—which [ am very proud
to say. We will hear from panelists among the civil advocacy realm, criminal
advocacy, and we will also hear from the judiciary—each offering valuable
insights and perspectives that will enrich our understanding of what it means
to be a true advocate for justice. I am also thrilled to announce that the high-
light of our Symposium will feature the late Joe Jamail, presented by his son.
This presentation promises to be a heartfelt tribute to a legal giant whose
unparalleled passion, tenacity, and unwavering commitment to justice have
left an everlasting mark on our profession.

Now, this event is a cumulation of many months of hard work, sweat,
and tears to bring everyone together today. So, I cannot start unless I begin
my thanking our Development Editor, Miss Alex Perez. She has done an
amazing job. If we could please put it together for her. She has worked tire-
lessly to organize this entire presentation, and she is so organized that she
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even brought specific pens so that we can write to our distinguished speakers.
She has planned it down to the finest detail. I would also like to thank our
faculty heads: Professor Amanda Peters and Professor Charles “Rocky”
Rhodes. Unfortunately, Mr. Rhodes is unable to attend today. He is present-
ing a paper at LSU—such is the life when you are a super smart guy in ap-
pellate law. I would also like to thank our administrators. First, Ms. Darcy
Douglas, our Vice President of Advancement and Alumina Engagement, for
helping us with our outreach to the speakers. Next, Ms. Yottis Wilson, our
Director of Events, for coordinating our dinner last night and also coordinat-
ing all of the food provided today, Treebeards—which is my personal favor-
ite—so I hope you all enjoy that. Last but not least, certainly, Mr. Jake Hub-
ble, our head of Scholarly Publications, has also been integral in helping us
put this program on for you all.

And of course, [ must thank our distinguished panelists—everyone who
has graciously devoted and dedicated their time to us to contribute to our
education and to our understanding of what it takes to be an advocate. So,
before we get started, please help me welcome the president and dean of
South Texas College of Law Houston, Dean Michael Barry.

Remarks of Dean Michael Barry'

Good morning. Welcome to South Texas and welcome to this panel. I
recognized that I stand between you and all of this wisdom and experience
on this panel right here, so I will be very brief. A law journal is an important
part of a law school experience. It is an opportunity for us as a school to help
educate our students to be more effective in their writing and their thinking
and their understanding of the scholarly realm that is academia. But here at
South Texas, there is something that is equally important: It is brining that
scholarly realm into the practical and applying what they are learning into the
real world. And, to make sure we do that effectively, we have faculty spon-
sors who work closely with our students. I also want to take a moment to
acknowledge Professor “Rocky” Rhodes and Professor Amanda Peters. You
could not have two better individuals who are not only extremely intelligent,
but also extremely capable and practical and able to take these theoretical
concepts and make them real. So, please thank them. And since Rick could
not appropriately thank himself—that would be somewhat awkward—I want
to acknowledge not only Alexandra Perez, but also Rick Ali, for the work
that they have done to put this on. Thank you very much.

1. Michael Barry served as the Eleventh President and Dean of South Texas College of Law
Houston from Fall 2019 to Spring 2024.
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This is the most entertaining and most productive way to get 7.5 hours
of ethics credit in Continuing Legal Education (CLE) here in Texas. But more
importantly, it is a time for us to reflect. It is a time as a school, as we are at
the 100th anniversary of our founding, to recommit ourselves to what we
were founded to do: to prepare attorneys who will be ready to lead here in
Houston and across the state. We live in a time when the power of the courts
and when the integrity of the courts has never been more questioned, and
when people question whether attorneys are doing the right thing for the right
reasons. We are the defenders of democracy. We are the defenders of the rule
of law. And to do that, we have to demonstrate unequivocally every day that
we have a foundation in ethics—that we have a foundation in the principals
of justice that undergird our system. If we fail to do that, that is the mark by
which we will be measured. If we lose the integrity of our judicial system,
the republic that we have is at risk. That is why the conversations that we
have today are so important. So that each of us who are students, each of us
who are individuals responsible for the rule of law, are that much more em-
powered to go out and ensure that we are doing the right thing, for the right
reasons, and doing it the right way. That is the foundation on which this
school was built 101 years ago. That is the mission that we have maintained
consistently through that time. And that is the commitment we have make
going forward.

Thank you for being part of this conversation today when it is important
not only for our school, not only students, but for our larger system as well.
Thank you for being part of this. Thank you to our panelists for helping to
make sure that we are on the right path. I will turn it back over to Rick.

CRIMINAL ADVOCACY PANEL: UNVEILING THE
DYNAMICS OF CRIMINAL ADVOCACY

Remarks of Editor in Chief Rick Ali

Let us give a round of applause for Dean Barry everyone. So, our first
panel of the day is the Criminal Advocacy Panel, and this panel will focus on
the ethical considerations within the realm of criminal law. Our moderator
for this panel is Professor Amanda Peters, who I have already mentioned has
done so much to not only help us with presenting this Symposium, but she
has also expended a significant amount of time and energy to help us rede-
velop our journal internally.

Professor Peters currently holds the professorship as the Godwin Lewis
P.C. Research Professor of Law here at South Texas College of Law. She
teaches Legal Research and Writing, Texas Criminal Procedure, and Crimi-
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nal Litigation Drafting. Professor Peters has experience in both criminal pros-
ecution and defense. She has authored many publications in various legal
journals nationwide [and] several amicus briefs, trial, and appellate briefs.
You name it, she has done it. Her C.V. is quite extensive. She has also earned
her B.A. and J.D. both from Texas Tech University. I would like to invite
Professor Amanda Peters to the podium. Everyone, please welcome her.

Remarks of Professor Amanda J. Peters

Alright, well thank you for coming today. My background is criminal
law, so I was excited to help organize this panel. The first three people I have
known for a long time. The other two people are phenomenal, and I am ex-
cited to get to meet them today.

My colleague [Mike Holley] and I actually went to law school together.
We were in the same section, and I tell people this routinely that if you think
back to whoever you went to law school with and you remember the person
that everybody liked, and who everyone thought was the wisest, the smartest,
and the nicest, that was Mike. Mike graduated from Abilene Christian Uni-
versity with honors. He then graduated from Texas Tech University School
of Law, Class of 1999 with honors. He received his LL.M. from the Judge
Advocate General’s Legal Center and School in Charlottesville, Virginia. His
first job after graduation was with the Army JAG. He served as the chief
prosecutor in the Abu Ghraib abuse cases in Baghdad, Iraq, in 2004. Mike
left the Army as a major, then he went to work for the Lanier Law Firm. After
working there, he was hired by the Montgomery County District Attorney’s
Office as a prosecutor, where he helped to create the Montgomery County
Veterans Court. In 2016, Mike was promoted to first assistant, where he man-
ages the offices, supervises and trains employees, and repairs the budget. He
also still litigates. He is board certified in criminal law by the Texas Board of
Legal Specialization. He has been married for thirty-three years and has four
children.

So, let us talk about Cordt Akers. Cordt Akers is one of my former stu-
dents and probably one of the most successful. Let us talk about Cordt. He
attended Tulane for college and graduated from South Texas in 2012. In law
school, he was a top advocate. He was inducted into the Order of Barristers,
and he was designated “Most Outstanding Graduate” by his peers of his class.
After graduation, he worked at the Harris County DA’s Office. He then
worked at Dan Cogdell’s firm before joining The Akers Firm in 2019. Cordt
has represented lawyers, politicians, judges, professional athletes, and
Grammy-winning musicians. His primary focus is defense in federal and
state court. He specializes in white-collar criminal matters but also handles
quasi-criminal matters. He is frequently involved in cases that are reported
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across the country and has been featured in the New York Times, the Wall
Street Journal, and other national publications. He is a graduate of the very
select Gerry Spence Trial Lawyers College, is an annual Super Lawyer Ris-
ing Star in white collar criminal defense, a Best Lawyers in America “One’s
to Watch,” and a Top 100 Lawyer Under 40.

Our next panelist is Jack Roady. Jack and I worked together at the DA’s
office. We had offices across the hall from each other. He was in writs, and 1
was an appellate, and I cannot speak highly enough of Jack’s integrity and
his intellect. Jack Roady went to the University of North Texas in Denton for
college and earned his law degree from the University of Houston Law Cen-
ter in 2000. Following graduation, he worked as a trial and writs prosecutor
with the Harris County DA’s Office in Houston, for ten years. He was elected
District Attorney in Galveston County in 2010 and he serves in that role to
this day. I live in Galveston County, and I am so proud of my DA. Jack is the
former chairman of the Texas District and County Attorneys Association and
is an appointed member of the Texas Criminal Justice Integrity Unit. In 2016,
he was named Prosecutor of the Year by the State Bar of Texas Criminal
Justice section for his work to ensure the reliability of forensic DNA evidence
in criminal cases. Jack is an active board member for several charities in the
Galveston region. He and his wife, Nisha, have four adult children and three
granddaughters.

Our next panelist is Alex Bunin. He graduated from Bowdoin College.
He is an alumnus of South Texas College of Law Class of 1985. He was
appointed in November 2010 to be the first Chief Public Defender in Harris
County, Texas. He is board-certified in criminal law and criminal appellate
law. Previously, he was appointed by the Second Circuit Court of Appeals to
establish federal public defender’s offices in New York and Vermont. He was
twice reappointed to additional terms. He established the Federal Defender
Organization in the Southern District of Alabama, was an assistant federal
public defender in the Eastern District of Texas, and was in private practice
in Houston, Texas. He received the National Association of Criminal Defense
Lawyer’s Champion of Public Defense Award. He sits on the editorial board
of the American Bar Association’s (ABA) Criminal Justice Magazine and
the advisory board of The Champion magazine. He has also served as an of-
ficer in national and state criminal defense organizations.

Erin Epley came in because Inger [Hampton] had a family emergency
and could not be here today, and so she is my hero, and Cordt is my hero for
asking [Erin] to come here. But Erin’s background is really impressive, and
I am excited to get to meet her today. She graduated from Texas A&M Uni-
versity before graduating from the University of Houston Law Center in
2008. In law school, she was active in mock trial and chairwoman of the
Board of Advocates and Board of the Barristers. She is board certified in
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criminal law. After graduation, Erin worked at the Harris County DA’s of-
fice. Following her work at the DA’s office and in private practice at Chip
Lewis’s law firm, she was hired to be an assistant U.S. attorney in the South-
ern District of Texas. There, she served in the violent crime section and as
liaison with the ATF Crime Gun Strike Force. She left the AUSA’s office to
open her own law firm where she handles federal criminal matters. Erin was
the lead investigator of the team of six that presented findings to the Texas
House General Investigating Committee which led to the impeachment of
Texas Attorney General Ken Paxton. She also was a member of the trial team
alongside Rusty Hardin and Dick DeGuerin. In addition to her law practice,
she is also a professor of trial advocacy at the UH Law Center.

So, welcome the panel. I have asked each one of these attorneys to pre-
sent for about ten minutes. [ am going to let you guys stay seated or come up
here, and I am going to scoot over, and we will just go down the row to talk
about challenges that they have faced as advocates or ethical challenges that
we have faced in the practice.

Remarks of Mike Holley

Well good morning. When you are an advocate, you want to be under-
standable of course, but you also want to be memorable. I am going to start
by being a little provocative, if I can. If you take lawyers, you can put maybe
80% of them into one of two buckets: transactional and litigation. Transac-
tional: reading, writing, research, and answering specific questions. There is
that. And litigation: you are on your feet; you are speaking with your whole
self to persuade a judge or jury of your cause. Now here is the concern, if |
were you, and I was considering transactional work, I would be little worried
because I think that Al will cause cataclysmic changes to that area of the law.
I just do. I do not think the same is true of litigation. I do not think Al can
easily replace that type of work. There is a future in litigation. In our area,
criminal law, there is certainly a future. Our area of law depends on people
doing the wrong thing. It is a growth industry, ladies and gentlemen. I would
say among litigators, criminal prosecutors and defense attorneys are much
more likely to try cases then civil attorneys. I have done that, did that for six
years, civil work. I am just telling you, if you are interested in trying case,
criminal work is where you want to be.

I am going to offer three areas of concern for prosecutors when it comes
to ethics. But before I do that, if you give me one minute, I am going to defend
the role of the prosecutor because I believe, at least for me, this is the best of
all possible jobs—when you do it right. I will give you two points there.

First of all, the prosecutor, when you do it right, is concerned only and
ever about the truth. From start to end, [it is] only and ever about the truth. I
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have been a defense attorney, both civil and criminal. I have been a plaintiff’s
attorney. There is a difference. As a criminal defense attorney, if I find a piece
of evidence that is contrary to my case, I will do all that I can within the
bounds of the law to make sure the other side never knows of it. Truly. If I
am asked to give it up, I will resist every ounce of my being, within the rules,
to give it up. I will argue that it should not come before a jury. And if it comes
before a jury, [ will do everything I can to make sure the jury does not believe
that evidence or does not weigh that evidence, perhaps as it should be. But it
is my role as an advocate to do that. I am not judging, I am observing. This
is the way the system must work. For a prosecutor, however, it is different.
There are no bad facts for a prosecutor, there are just facts. Now, there are
facts that have to be tested occasionally, but they are just facts because ulti-
mately my client is the truth, if I do it right. One.

Two: the prosecutor has the option, the opportunity, and sometimes the
requirement to do the most good in a particular situation. It is difficult some-
times. But that is in contrast to the civil plaintiff’s attorney, the civil defense
attorney, and the criminal defense attorney. Those three litigators must pur-
sue the interest of their particular client first and foremost at all expense. That
is the way it must work. But when you do that, when you pursue the interest
of your particular client, that may mean very bad outcomes for other people.
It is just the way it has to happen. It has to happen that way sometimes. The
prosecutor, when you do it right, can potentially do great good for a greater
group of people. It is just a different role. Again, not criticizing—I am just
observing.

I do think it has to be at the right place and for the right people. Mr.
Roady, in his office in Galveston, is one of those places that [ would be com-
fortable for you to go and learn to be a litigator and a prosecutor. I think our
office is too, in the Montgomery County DA’s office. If any of you are inter-
ested in any way, | am telling you right now, I am open to you completely—
to answer any questions, to give you a tour—and I know Mr. Roady would
feel the same.

Okay, let me offer some areas of concern. I want to divide this into three
groups: competition, conviction, and compassion. Ladies and gentlemen,
there is nothing in the world like trial work in the law. Now, not everyone
can do it. Not everyone wants to do it. But for those who can and want to,
there is nothing like it. It is exhilarating. It is rewarding. It is challenging. It
is intense. In my office, I talk about the trial rollercoaster, and what I mean
by that is, you are working on a case, maybe in the evening, and you feel
really great about it. And you say to yourself, I cannot lose this case. Then
usually at some point after midnight you will find something in the file, and
you will be like, “Oh no, I cannot win this case,” and then you throw up. And
you just repeat that process until you get into trial. I think these folks will tell
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you, it is intense, and there is nothing more public than a trial. You have
formal participants; it is recorded. It cannot be more public, and it is very
personal. When you are an advocate, you will see, you open your soul. You
are vulnerable, and you layer on that competition. No advocate wants to lose;
every advocate wants to win. There are good and bad reasons for that, and
you will each have your own reasons, but this is a reality.

Friends this is where rules of ethics and humanity hit each other. And it
is very real. It is big in small ways. It is small in ways. I have got a witness
on the stand. The defense attorney is killing them on cross. It is painful. Now,
the defense attorney is looking for an exhibit, but he cannot find it. It is right
here on my desk. Do I say, “Here is State’s fifteen. I think you are looking
for that”? When we approach the judge and we are arguing about this point
of law—whether this piece of evidence will come in or not—and the defense
attorney (he or she) does not recognize that there is a rule that would support
their position, and I know it but I do not know if the judge recalls, do I men-
tion that at that point? My trial has not gone the way I thought it would. There
are things I thought that would get into evidence that did not that should have,
but they did not. Fine. Now, I have got a piece of evidence that is objection-
able, for sure, and maybe inadmissible, but now do I think I can get this in?
Do I make that effort? Then one more—and there is a lot that could be said
here. I am dealing with the witness, maybe before trial, maybe during trial,
and they say something that will be dispositive in this case that will have a
tremendous impact. Where is the line between prepping a witness and coach-
ing a witness, shaping testimony in ways that are not true? A lot that could
be said there. Competition is ever present in litigation. It is true for all law-
yers, but it is intense for litigators that particularly go to trial.

I do not know if I said this—I want to make sure. If you do want to go
to trial, you want to go into criminal practice. I did the civil practice for six
years. It is rare to try cases in the civil world. I am just telling you. If you
think you are going to try a lot of cases, that is not likely to be the case.
Alright. That is competition.

Conviction. We act in relation to what we believe. Our belief comes
from the stories that we tell ourselves about the world and the stories we
believe about ourselves. We have these convictions. There are two that [ want
to mention. One is unusual. You may not appreciate this, but the prosecutor,
when you do it right, is supposed to be more than an advocate—not less than,
but more than an advocate. It is very strange because as a prosecutor, I am
supposed to press my case as hard and as zealously as I can. Yet, I have re-
sponsibilities for the other side for the defendant. There is nothing in litiga-
tion like that that I know of. But that is not what I really want to talk to you
about when it comes to conviction. This is a nuanced issue, so stay with me.
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There is this belief of the greater good that sounds good but can be dan-
gerous. | encountered it first in civil law, really—not in military practice as
much. But in civil law, where you form a bond with a client and the client
has been hurt, you care about this client. You really do. They have been
wronged. They have redress, and you can get it for them. Yet, you feel that
the other side is cheating. It is very common in civil practice. And then, you
are tempted to fight fire with fire for the greater good. For prosecutors, it
looks like this. This is an important case. It is a serious crime. It is a danger-
ous defendant. And this police officer, probably well-intended, has made a
mistake that is going to turn things on its end. The temptation is for the greater
good. How do I handle this situation? The prosecutor must have the convic-
tion, the foundational conviction, that no single case is ever so important that
the rule of law can be violated, ever. That can be difficult. If you are in it for
the right reasons, you want good, you want justice, you want to hold the guilty
accountable, you want to exonerate the innocent, and all that goes in between,
that greater good, that conviction can lead you to bad places. That is second.

Third: compassion. This is going to be a losing battle, I know, but let us
try. You all have a sense of what prosecutors do, and unless you have been
one, you do not get it. [ am just telling you. I love you, but you do not get it.
No prosecutor has ever put anyone in prison. They can ask for that; they can
ask for that all day long. But it takes a judge, by agreement, by a finding by
the judge or a finding by the jury, to put someone in prison. Prosecutors ask
for that, hopefully ethically, and [under] the right circumstances.

I have an analogy. It is not perfect, I get this. Imagine you live in a small
town and there is a general store there, and you have a line of credit, and I
come to your house one day and say, “Sir you owe a thousand dollars to the
general store.” You may say, “Well I do not owe anything.” If that is the case,
then we have got to resolve that. But more likely you would say, “Okay, can
I pay less than that? Or, can I pay later than that?”” A lot of what we do, in
our work, is discuss what is the appropriate amount of compassion to extend
to this defendant to reduce what would be owed in full if you went to trial
with a judge or jury. I can dismiss a case, I can reduce the charge, and I can
decrease the penalty. A lot of what we do is talk about is well, what is appro-
priate. I could dismiss every defendant’s case, and show compassion that
way, but it does not show compassion towards victims. It does not show com-
passion toward the community. It is tough.

What really hits the road is when I have two defendants charged with
the similar or same crimes, but they have different circumstances, individual
circumstances. Why should defendant one get more relief than defendant
two, or from the defendant last week, or the defendant next week? How do I
be fair and consistent, and what is appropriate? What is the right amount of
compassion here? I can say more about compassion, including, significantly,
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the danger of losing it as a prosecutor, which is a real thing. But let me sum
up with this last comment. Again, to say, for me, I cannot speak for every-
body, but for me, this is the best job in the law. I get to try cases. But more
importantly, I get to put my head down on the pillow at night and say hon-
estly, you know, today I tried to do the right thing. To the best of my ability,
I tried to do the right thing, and that matters. Again, if you have any interest
in that area of the law, Mr. Roady and I are here. I will tell you, and Professor
Peters will tell you, I will give you a tour, I will answer every question, and
I will open us up and be transparent because we are interested in people that
interested in doing this work the right way. Thank you.

Remarks of Cordt C. Akers

Hey. If you told twenty-two-year-old, tie-dyed t-shirt wearing, curly
haired 3.1 GPA Cordt Akers that he would be speaking at a law review func-
tion sixteen years from now, I would have laughed at you, and then I would
have gone back to eating my beef jerky.

I disagree entirely that the best portion of the law is a prosecutor. It is
100% for some people, 100%. But for me, I was a terrible prosecutor. When
I say I disagree entirely, I say for me. That was an interesting way to start—
so I am sorry about that. But look, I was a horrible prosecutor, and when I
say horrible, I do not mean unsuccessful. I put a lot of people in prison for a
lot of years. The way I got there was because [ went to school right after the
big 2008 financial collapse, so there were no jobs anywhere. My father ran a
big insurance firm, and at some point, worked under the great Harry Rea-
soner. But everybody always said, “You just go work for your dad; you just
go work for your dad,” and that pissed me off so much to where I was just
like, “Where does he not know anybody? I do not think he knows any prose-
cutors. I am going to go do that.” I ended up at the Harris County DA’s office,
and the third C—compassion—I did not have it. It did not matter to me. A
little theft as a good example. Whether or not someone was stealing money
to feed his family, or if he was stealing money to go buy drugs, I did not care.
It was: “What is your criminal record? What did you do? Here is my recom-
mendation. If not, we are going to go to trial, and [ am going to lay the ham-
mer down on you for making me do it.” And that is not the way it is supposed
to go, and I was like that. I did not stay there for very long.

What ended up pushing me in a different direction was in 2013, when |
was on a plane with my then girlfriend, now wife. Because we were both
irresponsible, we were both in C-group. We sat separately, and as a red eye.
I had the very great honor of working with another one of my mentors at
South Texas, a woman named Jen Faulk, who is a brilliant, brilliant lawyer.
She asked me to work on a murder file with her. I was about fifteen, sixteen
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months into the DA’s office, so that was a huge honor. I rose pretty quickly,
but I did not rise that quickly, so it was a big deal. Jury selection was the next
day, and I am flying back from a friend’s wedding in Atlanta, and I have this
folder out with crime scene photos and offense reports and stuff like that, and
I am reviewing it. And down someone sits next to me. You know, when you
are in an airplane and you see someone walking up, and you are like, “Oh
please do not be sitting in the seat next to me.” So, that is how I felt. It was a
guy that was probably about eight feet tall. He had a sleeveless shirt with
shackles tattooed around both arms. He had teardrop tattoos on both sides of
his face and a big scar—scary-looking dude. I very quietly put my stuff away,
and I kind of drift off to sleep. And about, I would like to say maybe thirty
minutes into the flight, you kind of hear this just [hits desk], and then you
look to the right, and one of the engines is on fire. Then, the oxygen masks
pop down and everybody kind of shifts to the right. I do not fly very well
anyways. My wife does not fly very well anyways. I started crying like a
baby. My wife is a few rows ahead of me, and she turns around—you see the
mascara and the tears running down her face. Everyone is screaming. I am
hyperventilating. The one person that took care of me when that happened
was this fellow that sat next to me. He grabbed my hand, and he said, “Do
not worry brother, we are going to get through this together. Pray with me.”

I do not know if you all are religious folks. That is fine, whether yes or
no. [ am a religious guy, so sitting down praying with this guy—half of it was
comforting, and half of it was confusing. Why would he care about me? We
are nothing alike. We ended up turning, and I will give you the last bit. The
pilot gets on the intercom and says, “Well folks, we had a little issue there—
you might have felt it. We are going to go ahead and turn around. It is not a
big deal; we fly on one engine all the time.” Then the plane drops about ten
feet, and he goes, “Oh shit!” and turns it off. So, that goes well. Look, I do
not mean to make light of this because this is one of the defining moments of
my life—but that part is funny, I will give it to you.

We land, and I start talking to this guy. My wife goes straight to the
bar—that is probably where I should have gone too. I start talking to this guy
and say, “Thank you so much. What you did for me there was beyond words.”
I'said, “I am going to be very direct with you, man. I am in law enforcement—
I judged the hell out of you. I was so wrong, and I am so sorry for doing that.
Even though you did not know—maybe you knew, maybe you did not—but
I am so sorry.” He is like, “No, you are right to, dude. I did some pretty hard
time. | stabbed someone in the late nineties, and I got out of prison. [ am on
parole and now I am part of this nationally traveling kind of scare-you-
straight program to go talk to different high schools and juvenile facilities
and things like that.” We talked for like an hour. He showed me pictures of
his kids, and he showed me pictures of his family, and we just hung out.
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Stupidly, I get back on a plane—not the same one. My wife falls asleep
because of the three glasses of wine, and I am just wired. I am sitting there
thinking, “That was the most surreal experience that I have ever had in my
life.” It was this realization that everything that I did as a prosecutor—be-
cause I did it the wrong way, because I have too much of a damn ego—was
wrong. | could not possibly make a decision based on looking at ten pieces
of paper and finding out how am I going to affect this person’s life, his kid’s
life, their kid’s life—I am going to affect generations of this family in a snap
thirty-second decision. For me, I will tell you right now, I am not big into “us
versus them.” I think we all work together. But for me, I decided at that mo-
ment [ am never putting anyone in prison again. I cannot do it; I am not built
for this. It is wrong. So, I sat down in my office, I gave back the file, and—I
was the supervising in misdemeanor court at the time—I was just kind of
going through the motions. I am sitting in my office thinking, “What on earth
am [ going to do?” I really do not want to go join Dad’s firm and do insurance
defense stuff. That sounds terrible. Plot twist: now, we are partners.

I got an out-of-the-blue Facebook message, which was pretty funny,
from Dan Cogdell, who I am really sad you all are not going to get to hear
from today. He is in trial. And I was really looking forward to being able to
say, “Thank you all for coming to the ethics talk, for the opposing view, here
is Dan Cogdell,” which is a joke because he is one of the most ethical people.
He is one of my mentors. So, he offered me a job and I left. And, fast-forward,
here we are. But that was one of these realizations that made me realize that
every person has a story to tell: every defendant, every client, every person
that is involved in the system, whether it is a prosecutor or a defense lawyer,
or a victim, or a defendant, or a witness. Everyone is more than what is writ-
ten in the paperwork that we lawyers look at in our offices, right?

When you talk about ethics, from the criminal defense lawyer’s point of
view, what is the question that you all think defense lawyers probably get
asked a lot? Come on, you all know it. What is it? “How do you do this? How
do you defend these scumbags?” Right? It is a legitimate question—and there
are lots of answers. Some people are like, “Well the Constitution demands it,
sir.” Those people are the ones that do not try cases. To me, the answer is that
the realization that everyone—how about this, all of you all right now, do not
say it out loud—I want you to think right now of the worst thing you have
ever done in your life. Now tell me if you are that person. Everyone is better
than what we did on our worst day. Everyone has story beyond what we did
on our worst day. Everyone has a story beyond who we were on that worst
day. When you say, “How can you do this?” The first thing that I say when-
ever anyone asks that question is, “I do it pretty damn proudly.” To be able
to stand in between the might of the great State of Texas, or the might of the
United States government, and have all of that—you be the only person
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standing between them and this person—is a scary proposition and a great
honor that I am very proud to do.

When you hear my speech and you hear Mike’s speech, a lot of people
might think he hates what I do, and I hate what he does. That is what I thought
as a law student. I thought defense lawyers were icky and “how can you do
that” is a question I asked, and I did not think anybody had a good answer
because I only talked to the Constitution people. But the reality is, it is not
like that. I mean, I try all my cases against two law firms generally, right?
The government—the state government and the federal government. So,
there is no “us versus them.” The polarity of our society—whether it is in
criminal justice or politics or whatever—if everybody is over here and eve-
rybody is over here, then the only thing that is going to happen is everybody
clashes, right? That is just not the way the system is supposed to work. It is
adversarial by nature because it should be, right? Because everyone needs an
advocate, whether it be a victim or a defense lawyer. The whole “us versus
them” of “I am on team defense” or “we are on team prosecution,” I think is
counterproductive. Erin and I have, for example, tried a case against each
other, and I love that Professor Peters was like, “Well, Cordt Akers is more
successful.” Erin whipped my butt. It might have had something to do with
the six-hour confession, by the way. But we are all friends, and if you can
maintain a good relationship with your counterparts on the other side, it is
going to make the system work better. I will say, right now, one of the things
that I think kind of is an ethical dilemma is being friends with the other side
and wanting to talk frankly with them, but you cannot do that. You have got
to represent your client. You have different obligations.

To kind of close on two points: I spoke at some criminal law thing last
week, and all of the other panelists were like, “You need to make sure and
avoid all sorts of substances or addictions, or anything like that, and you re-
ally need to go to therapy.” It made me think that these people are going to
think criminal justice is terrible, and we are all a bunch of functioning alco-
holics. It is not like that at all. There is a stress that comes with doing criminal
work. The wake up in the morning and throw up, that is a hundred precent
true. It will happen to me every single trial, whether I think I am going to
win, or I think I am going to lose, whether I think I should win or whether I
think I should lose. It is going to happen. The stress is there, and you know
what, you have to use it. If you stop getting stressed when you are represent-
ing a client, you need to find a new line of work. Because that old adage that,
“Oh that old defense lawyer is on TV, well you do not care about the clients.”
Bullshit. If you do not care about the clients, you need to find a new line of
work. If you do not care about your victims as a prosecutor and you are just
doing this for yourself, you need to find a new line of work. Because if you
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are not emotionally connected to whatever it is you are doing in your work,
then you are not going to do a good job.

Lastly, Mike’s office is about fifty miles north of here. Jack’s office is
about sixty miles south of here. Alex is in the public defense sector. Erin was
a federal prosecutor. We all know each other from all walks of life. Let me
tell you one thing: your integrity and your honesty, those things will get
around really, really fast. I bet you, all four of you all can think of that one
person that lied to you and you are never going to trust them again, and I told
all of my prosecutors, “You should not trust that person.” The Houston crim-
inal community, especially on the higher end of stuff, is tiny, and everybody
knows everybody’s business. So, keep your integrity intact because it is eve-
rything that counts in this business. I will tell you that I took the ethics
exam—the MPRE. I took the MPRE, and I passed by one point, but I guar-
antee you that my ethics and my integrity are paramount because that is so
important to me. It should be important to you all, and the reality is, it is
important to the community and for the system working. Thank you all very
much for listening. Here are people much smarter than me.

Remarks of Jack Roady

Good morning. So, I do not know if you noticed, there is kind of a pat-
tern here. Prosecutor, defense attorney, prosecutor, defense attorney, and then
this amazing blend of both at the end who I think is going to be able to per-
fectly tie all this together. That was not by accident, was it? You did that on
purpose. So, you are going to have, this morning, this back and forth of view-
points. As Mike said, “Observations”—not a criticism, it is an observation.
Because we have all worked with one another personally and in the world of
one another, we have these different experiences and viewpoints. One thing
the Cordt mentioned, and touches on something that has been heavy on my
heart a lot, was that as defense lawyers and prosecutors, you cannot exactly
always just sit down and talk frankly. He is right, but he is right nowadays.
Do not let the gray make you assume that I am a bitter old man—I am—but
the older heads in this room will remember a day when prosecutors and de-
fense lawyers did more of that sitting down and having frank conversations.
A lot of times it was over intoxicating beverages or tobacco products of some
kind. But there was a collegiality that developed—Cordt talked about integ-
rity—from a trust in the integrity of one another. While the prosecutor and
defense lawyer were on opposite sides of the bar from one another, they had
mutual respect for the person. That was a day that has gone but is not impos-
sible to bring back. I think there is a lot of younger folks in this room who
are either in law school or new in the profession who have the ability to start
restoring that collegiality because that collegiality builds trust and respect
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and really leads to better outcomes for the cases. I just want to kind of chal-
lenge you with that. In our culture, there is this polarization that you all have
the ability to push back against, and I want to charge you with that.

A couple of points that I want to follow up on what Mike Holley talked
to you about—a phenomenal, phenomenal person—and I want to build on a
couple of things. One of them is our role as prosecutors. In fact, your Dean
talked about the role of the lawyer is to do the right things for the right reason.
The law actually says that is the job of the prosecutor. It is not necessarily to
convict, but to see that justice is done. Notice that does not say “do your best
to get justice or give it the ol” law school try.” It is to see that justice is done
as a prosecutor, which means if justice does not get done, that is your fault.
And you have responsibility for that. So, it is a very freeing charge—the role
of the prosecutor—to see that justice is done, but also, it is an incredibly
heavy burden to carry. I can tell you, and I bet Mike can tell you this too, just
from recruiting and working with law students to try and bring you all in to
our side of the profession, is that we as prosecutors are having to pay for the
sins of our fathers in many respects because of some very terrible things that
happened in some very high-profile cases that prosecution and law enforce-
ment in general has lost the shine in the public eye. We have lost that pre-
sumption of credibility in our society, and it is easy to adopt that view. We
see that realized when we come to recruiting days and job interview days and
things like that. The public defender’s office, rightly led by a great guy, but
man you do not lack for applicants. There are lines! But at the DA’s table,
sometimes it is crickets. It is a cultural viewpoint that we are working to re-
gain that ground and to restore the vision of what prosecutors are supposed
to do. Who better to work at presenting that to than you all? Either law stu-
dents or new lawyers.

Cordt talked about thinking about what you were on your worst day, the
worst thing you have done. What led me into prosecution was that I, as a
prosecutor, get to be involved in someone’s life on their very worst day. Not
on that day necessarily, but everything that I do with that person is about their
very worst day—either as an offender, a victim, or a witness to a crime. You
enter that role with the responsibility to do the right thing and to see that the
right thing happens. That gives such an incredible ability to do good that, as
Mike talked about, that is unique in the legal profession for prosecutors. As
prosecutors, our ethical responsibilities are to do the right thing and to see
that justice happens. That starts at the charging decision and carries on
through the pre-trial preparation and discovery phase and continues through
the middle of trial when you wake up in the middle of the night and discover
a horrible fact about your case that you did not realize before. What do you
do? It continues after the case is over, if there is a conviction, to make sure
the right thing was done, until you are dead—until you are dead. The unique
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role of the prosecutor is that we are the ones inside the courthouse who have
the ability to drive that decision-making process.

People are inherently sinful, and we are always going to screw it up.
When you entrust people with authority and power, there are going to be
abuses. That is why defense lawyers are absolutely necessary to push back
against the tyranny of government in the hands of sinful men. Absolutely
necessary. But as a prosecutor, who knows that responsibility to do what is
right, you are not the one banging on the outside of the courthouse door on
behalf of your client demanding to be heard. You are not the judge who is
constrained by the law and the facts presented to you to rule on legal issues.
You are the person charged with the authority of the state, that all citizens of
Texas have entrusted, to do the right thing: to charge the guilty, pursue con-
viction or rehabilitation, to defend the people who do not have a voice, to
make sure that the guilty do not get charged in the first place, or to make sure
that the wrongfully accused are acquitted and restored. Nobody else has that
position and ability like the role of a prosecutor.

Now, it comes with great risk too, and Mike talked about being in the
middle of it. You really have to know who you are beforehand before you get
to the time of ethical decision making. Because when you are in the middle
of that ethical decision-making crisis, if you do not know who you are, you
are a rudderless ship, right? But knowing who you are as you go into this
gives you the ability to be able to navigate those waters and make the right
calls. There are probably going to be a lot more specific questions; I do not
know if I really have time. I just want to build on what these two folks have
said.

This seems like it has already turned into a recruiting session, and it has!
There are great offices to work in, including my colleague’s office, Mont-
gomery County. We have the view, on the coast. Now, this is to the students
and really to new lawyers too: if you have not decided what you are going to
do, Mike is right, there is no more meaningful experience as a lawyer than
being in criminal practice. There is no position that is more uniquely struc-
tured to give you that meaningful experience as prosecution, but I encourage
you to spend time doing both. Intern with a defense lawyer’s office and intern
with a prosecutor’s office and let that seep into your veins and see how it sits
before you write either one of them off. So, I thank you all for being here,
and I know we are going to have some questions too.

Remarks of Alex Bunin

So, while I was sitting there, I realized many of you were not born when
I graduated from this law school. In fact, I am not sure this room existed
then—they may have been building it—but I did attend this law school.
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When I was in law school, I clerked for a very famous criminal defense law-
yer, and I wanted to be a criminal defense lawyer. But when I graduated,
there really was not any opportunity to be a criminal defense lawyer. There
was no public defender in Harris County. Harris County for a long time was
the largest county in the United States that had no public defender of any
kind. We had a system in which judges got to appoint private lawyers, and
they were compensated for taking court appointments. The problem with the
system was that there really was not any quality control at all. Judges could
pick anybody they wanted once they got out of law school, and the only way
to really make a living doing that was to do volume work—take as many
cases as you can. It did not result in a great system. Harris County was famous
for lawyers who occasionally took naps during capital murder trials.

What does this have to do with ethics? Well, if you look at all of the
rules of ethics, they tell you: do not take cases that you are not competent to
handle, do not take cases you do not have time for, and do not take cases you
do not have the resources to properly do them. All of those things were hap-
pening systemically in Harris County, and to some degree and in some cir-
cumstances, they go on to this day. But those were things that bothered me,
and even though I started, I set up my own practice, I started taking court
appointments, and I did the best I could, I quickly realized I was not going to
be able to satisfy those kinds of ethical principles if I tried to make a living
only taking court appointments in Harris County. I got in with a much more
experienced criminal defense lawyer, and it ended up that most of my prac-
tice became retained practice, which brings all of its own ethical issues. In
fact, for lawyers who do criminal law, the main way you are going to get in
trouble with the Bar is over money. There was a lawyer in San Antonio last
week who is now going to do fifty years in federal prison for stealing from
clients. Lawyers who provide ineffective assistance of counsel rarely have
problems with the Bar about that, unfortunately. That is not well policed. So,
you have all kinds of ethical issues that you should be cognizant about—that
you should avoid—but they are not really regularly enforced by the Bar.

I became a retained lawyer for a while, and then I became a public de-
fender. There was nothing in Houston, but I became an assistant federal pub-
lic defender in Beaumont, which is the Eastern District of Texas. I was there
for a couple of years, and then I was hired to create and open a federal public
defender office in the Southern District of Alabama, which is in Mobile. And
when I got there, Jeff Sessions was the U.S. Attorney there and later became
our Attorney General. It is a very conservative place. [ was there four years,
and then I was chosen to open federal public defender offices in the Northern
District of New York and the District of Vermont. I came back here; my wife
is a native Texan. I came back here—she was cold, she did not want to be in
upstate New York anymore—and both our boys were born here. I came back
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here in 2010 because Harris County finally got around to try to open a public
defender’s office and I was chosen to do that. One of the things that happened
in between was Texas passed something called the Texas Fair Defense Act,
which actually required counties to have some kind of quality control for
lawyers, and it set up something called the Texas Indigent Defense Commis-
sion, which I am now a voting member of. It was created to accept money
from fees, including bail bondsman fees and attorney’s fees to give to coun-
ties. We have 254 counties in Texas, each with their own criminal justice
system, and the systems help them establish better what we call indigent de-
fense—I call it public defense. Harris County, in 2010, got the biggest grant
that had ever been given to start a public defender’s office—in Harris County,
and I was chosen to open it. So, nothing existed before that. For a number of
years, we were pretty small. We just did misdemeanor mental health cases
and felonies, but not capital or juvenile cases. We did appeals. The composi-
tion of Commissioners Court, which is our county’s legislative and executive
body, is basically my employer. I am an at-will employee of Harris County
Commissioners Court, although I have an independent board between us.
[The Commissioners Court] was pretty conservative during most of those
years. They did not give me much money to expand; we stayed pretty small.
It was only in 2018 when the composition of that court changed that we got
a lot bigger. So, you have heard comments from other panelists about how I
have this great opportunity, all this money you get to grow, but it is also a
huge headache too to try to grow that fast. But so far, we have done it well.
We have maintained quality. We have been compared to the private bar in
certain studies, and it has been found that we provide better representation in
that our outcomes are better, we go to trial more, we win more cases, and we
get more cases dismissed. I think there is just a lot of proof out there that
doing it systemically, changing the system, will not only make it better but
also make sure we are following all those ethical rules.

Public defenders are defined by statute. If you go to the Code of Crimi-
nal Procedure, [Article] 26.044 defines public defender. Basically, it can be
a non-profit or county agency, and our only job is to represent people charged
with crimes or delinquency in the county courts and the district courts. We
are pretty limited in what we can do. The same statute says that we cannot
take anything of value. So, clients cannot say, “Will you do a better job for
me if I give you some money?” We cannot take money from them; we cannot
take anything of value. Not when I was a defender, but I remember one time
a client that I got off death row made me a very elaborate wallet when he was
in prison. I have never used it, but it is framed on my wall. I think something
like that is okay, but you cannot offer to do a better job by getting money
from them. So, money is generally not an issue. Politics is less of an issue.
You are not allowed to do political activities on county time. Some of my
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folks have run and want to become judges; they have a First Amendment
right to do that, but politics, we try to keep away from the office.

One of the big issues that we have that the private bar does not have as
much of are conflicts. That is a big ethical issue. I am constantly being asked
by people in my office to decide whether we can take a case or not because
you are not supposed to represent two sides of a case in court. Sometimes
there will be multiple defendants in a case, and you can only represent one.
So, we will always need private lawyers to represent people because the pub-
lic defender’s office is going to have conflicts. Sometimes those are just im-
puted conflicts because we once represented someone and now somebody
else in the office is representing somebody else who might have a conflict
with them, so we have to figure those things out. It can be complicated, and
we have a very sophisticated case management system that everybody is sup-
posed to put all that information in, but you never know, because sometimes
you do not get the information from the prosecutor, what we call discovery,
right away. You might get it weeks later then realize, “Oh we’ve got to get
out of this case because there is a witness that we once represented.” So, we
have kind of different ethical issues than the private bar does—the conflict
issues, those kind of more systemic, institutional kind of things.

But overall, we also have all the same issues about showing the same
kind of integrity and having those good and clear relationships. [ am the only
one on the panel who has never been a prosecutor—not good or bad. In fact,
Brandon Draper, who teaches here (every year he teaches a course on Prose-
cutorial Ethics), has asked me to come and teach one of the classes because |
think even if you have not done it, you know what [prosecutors] are doing
well, and you know what they are doing that is not good, so I am able to give
my perspective on that. So, I think there is a lot that we see of each other’s
jobs and can comment on, and a lot of interesting ethical issues that I think
we will probably talk about. Things that come up a lot, such as when the
prosecutor has to give us discovery and what they have to give us, those kinds
of things we call Brady issues. I look forward to doing the questions and
giving my perspective on that, so thank you very much.

Remarks of Erin Epley

Hey you all. Thank you for having me despite being a University of
Houston alum. I listened to the introduction and thought, “Do I ethically need
to tell them?” So, as someone who joked earlier, I think that it is fortuitous
that I get to step in, or at least I am grateful for the chance to kind of wrap up
what these four guys have told you. Each of them is fantastic at their chosen
profession, has integrity as a human being, and knows exactly what it is they
are supposed to advocate for as a lawyer. But in Harris County, Texas, if you
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tell someone, “I know this girl who used to be a state prosecutor, and then
she was a defense attorney for a couple of years, and then she was a fed,”
they are going to one hundred percent of the time say, “Is it Erin Epley?,”
because it does not happen often that you switch back and forth.

I earned a finance degree. I went to law school thinking I would go do
commercial litigation. I knew within about two weeks that the only thing I
wanted to be was a trial attorney, and the only place I wanted to do it was the
Harris County DA’s office. I was singularly focused on that goal for the rest
of my time there. I tell you that to say, even as a prosecutor, when you take
your job, you know that you wear the white hat. That does not mean the other
side does not. It means that you do. You have an amazing amount of power.
And that power is a privilege, you did not earn it, someone is trusting you
with it. If you violate it, you make every prosecutor look bad, you harm law
enforcement overall, and you help to destroy an American institution we all
rely on. And that sounds whimsical, but it came from the heart, and it was
easy for me because it is fundamentally true. You have an overwhelming
amount of power. Use it well. And if you do not know how, ask someone
how. Because [either] you make us all proud, or you make us all guilty. And
I loved having that power, frankly. I admire Cordt very much for getting up
and making fun of what kind of prosecutor he was. Frankly, it is a good sales
pitch as a defense attorney because he is very good at what he does now. But
the truth is, it is a gift he gives you; it is a warning he gives you about the
travesty of what can happen with that power if you do not understand it. And
so, | like that he made a joke out of it. But he and I both know that it is not
funny, and you do too, right? That power is important.

Okay, so what happens next? Nine years into being a prosecutor, the
shines come off the penny for me. I am not at all embarrassed of my job; I
am very proud of it. I am not at all sure I am going to leave. I actually just
thought I wanted to be a federal prosecutor. And a conversation I had at that
time turned to someone I respect very much saying, “If you are going to
leave, I want to hire you.” He is a big time criminal state and federal defense
attorney, and I am not in that headspace at all. So, I really cocky said, “If
something comes, let me know,” patted him on the shoulder, and walked off.
I did not know what to do with it, and the more I talked to friends, it was,
“Do not walk, run to that job.” I loved it too. Because prosecution and defense
are two sides of the same coin. You cannot do your job well as a prosecutor
if the defense attorney is not talented, invested, and clear on what they are
doing. The better that defense attorney does their job, the better the prosecu-
tor can do theirs. Because, as Mr. Holley pointed out, the prosecutor’s job at
the end of the day is to seek justice. It is not a conviction. It is not “I am a
hammer, and you are a nail, and I am going to whack you”; it is justice. If as
a prosecutor you are watching a defense attorney flail, or not know the facts
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of their case, or not advocate for an outcome available to their client because
they are too chicken or unsure of how the system works to do that, the pros-
ecutor has to do that for the defendant, and they should, right? In our system,
we want them to. But I much prefer when the defense attorney scares me to
death as a prosecutor because then I can just bring my A-game and fight my
fight. Does that make sense? I do not want to sound too much like a prosecu-
tor because while I love it and want anyone here interested in being a criminal
defense attorney to start there, I really am a defense attorney now. So, let me
bring you to that piece.

Here is that piece. I went and did federal prosecution for four and a half
years. Again, I was very proud of it, and worked with amazingly talented
people and with people who I am very proud to have worked with, but the
value and importance of defense attorneys cannot be understated either. I am
currently on a case—or I guess I cannot get too specific because that would
be an ethical violation. Let me say this: let us hypothetically say as a defense
attorney, your job is not just, “Did this client commit this crime or not?” It is
whether or not the government can prove it. Because if my guy did it, and if
these facts are charged against Mr. Holley, who did not, neither of them
should be convicted on those facts. The defense attorney’s job is to point that
out. Not because you want, as a defense attorney, to advocate for crime, but
because you advocate for a system of justice, and it works for all of us and in
protecting that one, you protect the whole. There are times, not many, when
prosecutors can be unethical or overzealous on purpose. That has not been
my experience. On the occasion in which they overstep, maybe they are
drinking their own Kool Aid. Maybe they have a law and do not really know
how to apply it yet and they are excited by its use. Maybe they are absolutely
certain of a defendant’s guilt on other things, but this is what they can get
them on. But those people do not go home at the end of the day, look in the
mirror, you know, as a villain, put their hands on their hips and think “grr I
am going to break the law.” Right? They are not monsters. They are people
who lost perspective. As a defense attorney, your job is to advocate for the
innocent—it is to advocate for the guilty when the government does not have
the ability to prove that case. It is to push the government back when that
unwieldy, wild, powerful, persuasive prosecutor—and I did not mean to be
that alliterative, sorry—is pushing too hard, or driving too hard, or has lost
perspective. Because we stand not just between that defendant, but we stand
for all of us.

The Constitution is not to tell us what our rights are, but it is to tell the
government what their rights are not. We, as a group and as a country, estab-
lished the idea that this institution is paramount. Here is a place where, if you
will allow me, | am going to go a little away from criminal, so I do not use
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too much of your time. Regardless of how you feel about politics or a partic-
ular trial that was televised last year, it is the cornerstone of what we as law-
yers do: to not advocate just for our clients, but for this system of justice that
we all rely on. You have the ability to have personal property because pros-
ecutors hold someone accountable when they infringe on it. You have the
right to get on Twitter and say vile things because a defense attorney has
made it okay to protect your First Amendment rights. Both parts of that sys-
tem are important.

If you are interested in any way in criminal law, I will tell you this—I
have friends who definitely make more money than me. They do not have
more fun. They are not better at trial attorney skills. They are happy and well
adjusted, and I promise you will have a good life there, too. But if you are
even marginally inspired to do criminal law work—the people that you come
up with, the environment you are raised in—you are forged in fire. You can
go six years without seeing someone and hug them the moment they walk
into a room because you know who they are as a person, you respect them,
and you admire them. There is serious talent here doing good work, and |
would love for you to join us.

REMARKS OF CRIMINAL ADVOCACY PANELISTS
MODERATED BY PROFESSOR AMANDA J. PETERS

AMANDA J. PETERS: I feel like we are at a job recruiting fair that I
think my colleague started. So, we are going to actually go straight into ques-
tions. I have a few that I would like to ask, and then I would also like to open
it up for the audience. Cordt and Erin, what advocacy challenges do you face
working with your clients? Just in general, what is it like to represent, or what
kind of challenges take place, with people that are private clients—very suc-
cessful, amazing people?

CORDT C. AKERS: My favorite part of my job is my clients, and my
least favorite part of my job is my clients. I think that when I started doing
the defense work about twelve years ago, it was a little easier. Part of that
could be that twelve years ago, | was representing clients that were not quite
as sophisticated and demanding as I am now. But I think the world, and
maybe just our country—everybody was a little less self-important several
years ago. Perhaps because everybody [holding up cellphone] did not get on
these all the time. Now, on a regular basis, I will say, “Hey, we are going to
file this motion,” and some client, who has no background in the law, will be
like, “Well, what about this? I found this on the Googler.” You have to kind
of be like, “Okay, that is cute but let us have this very frank conversation
about how you are not the lawyer. Either you trust me, or you do not, but you
need to trust me that this is how we need to handle this.”
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A lot of people, frankly, on that second measure of the higher-end
stuff—a lot of clients these days will think that if they give you a big enough
check, that this is a guarantee of an outcome and how they should not be
having to deal with this anymore because they tried to pay to make it get
fixed. [This] is a very difficult conversation to have, and when that expecta-
tion is breached, what I always tell them is there is a line from a movie called
Michael Clayton—that 1 hope we all were born when that movie was out—
where George Clooney’s lawyer character says, “The math on this is simple.
I am not a miracle worker. I am a janitor. The smaller the mess is, the easier
it is for me to clean up.” I think over the last ten years it has become a little
more difficult but hopefully more manageable as it continues.

ERIN EPLEY: I think I would just echo Cordt. People have achieved a
certain level of success and are intelligent and capable, and they get caught
(or at least charged for) doing something that they should not have, and they
are very bright and have a desire to help steer how that is going to go. I have
not heard Cordt’s speech, but I assume it is very similar to mine, which is
that any lawyer who tells you this is going to be fast or painless or result in a
dismissal is lying to you. Whether you hire me or not, you need run from that
particular individual because that is not how this works. We can give you a
path forward. We can give you a path towards the best resolution available
for you. But you cannot promise the outcome. I think if you set expectations
early, a lot of the difficult ethical questions are avoidable because the person
recognizes that, “I am paying Erin or Cordt or whomever to know the law
and my facts as applied to my case to be honest with me.” I personally say
this very early: “I will help you, we will navigate, I will hug you, I will talk
to your wife, we will be best friends, but I am never going to look at you and
just say what you want to hear.”

AMANDA J. PETERS: Those are great answers. So, Mike, Jack, and
Alex, I want to ask what kind of ethical challenges you are facing in advocacy
based on the following: there are shortages in prosecutor’s offices, there are
shortages among law enforcement, there are shortages nationwide in public
defender’s offices, there are modern technology issues (like body cam and
surveillance which provide tens and dozens of hours of footage for a single
case), and there is this thing called electronic discovery. What kinds of chal-
lenges do these things pose for your offices and your attorneys?

ALEX BUNIN: Okay, I will start. Starting with the last, electronic dis-
covery has created all kinds of issues. It makes for more work. So now, there
are body cams and cams in the car. There are all kinds of visual evidence we
did not used to have. It is being provided to us, but it is almost like in the old
days when you had a white-collar case and the Assistant United States Attor-
ney (AUSA) led you to a room full of documents, and it was just like more
than you could deal with. We are having the same issue. The technology is
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catching up. For instance, we were actually the Beta tester for these young
folks who came out of University of Chicago and that developed a transcrip-
tion system for public defenders so that when you upload a body cam, it will
transcribe it in real time, and the algorithm gets better as it improves. It is not
perfect, but you could do searches for key words. On a lot of these body cams,
there will be ten different cops who show up and the scene, and you have all
of that going on, and there is a lot of dead time where nobody is saying any-
thing. Searching will at least get you to where you need to go. So, we find it
saves about half the time. But then we still have the other issue of, “Where
do we store all of this?” We are a county department. There is a department
for Harris County called Universal Services, and they are bugging us now
because we have gone over our amount that we can store things. So, we are
trying to figure out where we can put all this stuff. We have those kinds of
issues.

In my office—and I think it has been alluded to—I am not having a huge
problem getting folks, but we are growing very fast. But yes, across the coun-
try, public defenders have typically been underfunded, understaffed, and that
brings the ethical issues. Some of them have actually sought to be sued be-
cause they are not providing effective assistance of counsel and have just told
their judges that they are not taking any more cases. So, you run into those
kinds of issues on a regular basis, but I will turn it over to other folks to
answer.

JACK ROADY: One of the biggest ethical challenges that prosecutors
face does not start out as an ethical challenge, but it becomes an ethical chal-
lenge just based on logistics. That is the staffing situation we find ourselves
in, combined with the caseloads that prosecutors face in many counties, and
then combine that with (as Alex talked about) the massive amounts of infor-
mation that we are now responsible for. So, prosecutors have the duty to mar-
shal all of the evidence in the case, provide that to defense counsel, and know
what that evidence is in their case—one among hundreds of cases. Typically,
the average caseload for misdemeanor felony prosecutors is in the hundreds.
A lot of times ethical issues surface, not because of intent or even negligence,
but even just because of the practical impossibility of managing that many
cases and that much information. That then combined with what we talked a
little bit about earlier, the environment that that law enforcement finds itself
in, which is back on our heels and playing defensive, creates a lot of chal-
lenges.

A lot of times people say, “Well with all of this discovery, why do not
you just have your paralegal deal with that?” I kind of joke at the idea of the
prosecutor’s paralegal because there are not any, unless you are in a big of-
fice. Most prosecutors are prosecutor, paralegal, secretary, messenger, and
cook. The idea that your support staff that will do this for you just really does
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not exist, unless you are in a really well funded office. So, it is just manag-
ing. The ethical challenges that we face now end up happening as a result of
other systemic issues that we are dealing with. We do not really see the ethi-
cal challenges of, as Erin talked about, the villainous prosecutor who is going
to intentionally set out to harm someone.

MIKE HOLLEY: So, we are in a little bit unusual position, and I think
one of the few counties, maybe in the country, that we can stay staffed. But
last year, I spent a good part of the year going around the state trying to recruit
for the profession because we are at a crisis point. I have a friend that is a
First Assistant in Hidalgo County. They have eighty-four positions, and last
summer when we had lunch, she had twenty-five vacancies and one resume.
The significance of that is, one of the best things about being a prosecutor is
you come in and you can be mentored. At the end here, Ms. Epley and Mr.
Akers, they were trained by the best. Coaching does not make perfect; it just
makes permanent. But skilled coaching, that is the result right here. When
you have an office where there are twenty-five vacancies, those senior people
cannot pour into the junior people, and the senior people are doing their job
plus another job and they are stressed, and it can spiral. To do justice, you
need the time to do it. If you feel overwhelmed or overburdened, that is when
you are going to make mistakes.

I will say, from our perspective, we are staffed, but we do not get as
many resumes as we did before. I want people who come into the office to
have integrity and be skilled but, very importantly, this is becoming harder
and harder to find. I want prosecutors that will show respect to the defense
bar, and to defendants, and to police officers, and to victims. I do not want to
just take anybody; I want to take people that really are going to do the right
thing. So, those are challenges.

AMANDA J. PETERS: A lot of times we think about ethics in a nega-
tive sense, and we think of violation of ethics and about what we are not
supposed to do. We do not always think about times when we faced some
kind of challenge, ethically, or in our roles of advocates, we felt good about
what we did, or we felt like we rose to the challenge or that others rose to the
challenge. I just want to open it for anyone in the panel, or all of you guys, to
think about a moment where you were proud of how advocacy and ethics
collided.

MIKE HOLLEY: Do you all mind? I have a quick story. When I became
the First Assistant in Montgomery County, one of the first things that hap-
pened is that we had a prosecutor who was extraordinary, her name was
Shanna Redwine, and she had this sexual assault of a child case. We try as
many of those in the felony levels than any other kind of case because of its
significance. But those cases scare us because it is the case, I think, where
you are most likely to get a conviction that is not appropriate because there
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are often no witnesses and very little forensic evidence. But they are impact-
ful, obviously. Shanna comes to me, and says, “Look I am one week out from
trial. I have had misgivings about this case. The red flags are there, but I
believe the mother is coaching this little girl. It is the most horrible kind of
abuse, but I am not convinced that this defendant is guilty. In fact, I am con-
vinced this is occurring and we need to dismiss the case.” The easier thing,
frankly, would be for Shanna to try that [case], and maybe she loses, maybe
she wins. The worst thing would be to win. But she wants to dismiss it. So,
we meet. The first substantive thing I did was meet with the mother, her fa-
ther, her pediatrician, her pastor, and the little girl in to say we are dismissing
the case. I remember her saying, the mother, “Well I hope this happens to
your kids, and I hope you go to hell.” Yet, Shanna was doing the right thing
there. We try to celebrate that, frankly, as much as possible. That this act of
courage. Doing the right thing in this very difficult moment is what we are
about just as much as we are about putting the worst offender in prison for
life. We recognized that. I will never forget that. Every time I see Shanna I
think of that. It is just extraordinary to think about the courage that went into
that and just doing the right thing.

CORDT C. AKERS: On the non-advocacy portion of sides, there are
about, I do not know, thirty white-collar defense lawyers or so that generally
are all the people that get looked at for all major cases. It is a very small
community, and we all know each other. Inevitably, someone will come into
my office and say, “Well, I am also meeting with Erin Epley. What do you
think about her?” The unethical lawyer is going to say, “I think she is terrible,
and I think you should definitely hire me.” But the best way to handle it, and
I think that at least in our age bracket, everybody is generally kind of good
about that saying, “Great lawyer, great lawyer, you would be in really good
hands.” I will make absolutely sure to tell the client, if they mention [hiring]
someone that I think is not a great lawyer, I will say, “Okay.” But I am never
going to say anything bad about another lawyer in a business acquisition
standpoint because that type of thing is going to get around to everybody. It
is going to make you look bad to the client. It is going to make the client look
bad to everybody. It is just a net negative. I am very proud of the collegiality
that comes with our age bracket. There are quite a few people that take those
kinds of cases that we are all generally friendly with one another, which is
hard to do when you are all competing for the same small amount of cases.

ERIN EPLEY: I have one too about both collegiality and integrity. I
remember being a prosecutor and I stepped into the hallway [and I see] a
person I had never seen before. She identifies herself as a victim on a case
for a defendant that [ had never heard of, and she knows my name and is very
animated. She is very upset because her lover—there was a misdemeanor
assault—[had] stabbed her while on a protective order. Okay, I will explain.
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She tells me this story. I get outraged. Why has he not been arrested? I use
this power that I have as a prosecutor to light a fire under a police officer who
is not responsive enough for me. I go up to his supervisor. I am so outraged
that this has been allowed to happen without them being involved that I do
not even care if this costs the officer his job, basically. The defense attorney
had known me for quite a while and trusted me. And here is, I think—I am
going to tell both parts of the story—the crux of the story is that as a defense
attorney, you do not have to share what is good about your case with the
prosecution. You can wait and have a huge gotcha moment in trial if you feel
like you can work that out. That is, not usually, in the best interest of anyone
involved. But you do have to trust the prosecutor not to just go and fix the
problem, right? The defense attorney came to me and said, “Erin, I have some
information. I really want you to review it. I would really like it to be pack-
aged well. Give me a day.” He provides some documentation, and it is text
exchanges. I will not take you through the whole thing, but the short of this
is, if you read it, it is very, very clear that this is not how it transpired at all.
So, like Mike Holley, I have her come in and say, “I am sorry you are in this
position and that these things have happened for you, but I do not believe in
the case for the following reasons.” And it is an outcome that felt good. It
was the right thing for this felony to go away. It saved an innocent person
time in jail. But it also underscored how well this system can work when you
trust the system and the people in it to do the right thing.

ALEX BUNIN: I was going to mention what I have different than any
of the other folks here is that our clients do not choose us. They did not ask
for us, so we spend a lot of time trying to build those relationships. I remem-
ber when I was a federal public defender for the Northern [District of] New
York, my counterpart in Massachusetts called me and she says, “You know
we have all these Mafia cases in Boston, and we have got conflicts. Can you
take one of these appeals?” And I go, “Okay.” The guy was doing life at what
was then United States Penitentiary (USP) Beaumont, which does not exist
anymore because there were so many murders there that they basically shut
it down. His case was kind of like if you took three episodes of The Sopranos
and added The Departed—it was a huge deal, and he was doing life. So, he
calls me. And if you get a call from a federal prison, it is time limited. He is
talking a million miles an hour in a very thick Boston accent. In fact, it took
me a while before I realized when he kept talking about the “war [with -
dropping dialect],” he was talking about the war between two rival families
of the Mafia in New England. So, I decided I was going to go down and see
him. I have lived in Texas, so I flew to Houston and drove to Beaumont. They
put me in a room probably about the size of this room because the place was
shut down. I mean, nobody was allowed out of their cells. I let him talk for
three hours, just non-stop. At the end of it, he was totally worn out, but he
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was so appreciative that I had listened to him. I actually incorporated some
of this stuff into the brief. Otherwise, what happens is, lawyers show up in
court and think they have got a plea ready, and then the client is going, “What
are you talking about?” It says here I had a green car; I had a brown car. It
just blows everything up. So, relationships are really important to build and
spend a lot of time on.

AMANDA J. PETERS: One thing I am noticing before Jack [speaks],
if he wants to give his story he can, is that all of this involves communication
and listening. Every one of you has talked about listening or really communi-
cating with people in a way that ended up in something positive. Jack, do you
have anything you can think of?

JACK ROADY: It is interesting that from the prosecutor’s perspective,
that the ethical victories came not in the context of convicting a guilty person,
but of making sure that an innocent person was not brought to trial. It is amaz-
ing because when the system works right, the guilty are held accountable and
punished appropriately, and that is just prosecutors doing their job. That is
building up credibility and being excellent at being a prosecutor and doing it
well so that when a problem arises and you, being the authority of the State,
say, “Hey, we need to stop this train because I do not think this person is
guilty,” you have built up the credibility so that people do not just think you
are a chicken and do not want to go forward. They really respect what you
have to say. And then, you have the ability to speak into that. It is just so
interesting that the ethical victories on the prosecutor’s side do not come from
“yeah, we got that guy.” It comes from “yeah, we do that all the time.” It
comes from, “I recognized when the system was not working, and I was able
to step in and stop it.” And we have had that happen in our office too. When
somebody comes to me who I know is excellent at what they do and they say,
“Hey, I got a problem with this case,” I am all ears, and I want to know. That
is when it works right.

AMANDA J. PETERS: We have a couple of minutes for a couple of
questions we can take before we take a break if anyone has any. Yes?

AUDIENCE MEMBER: I would like both prosecutor and defense per-
spectives on it—if you have an individual who is a prosecutor or maybe a
young ADA or AUSA, who their idea of seeing that justice done is that the
most punitive type of justice is done, whether that be looking for maximum
sentencing or ridiculous plea deals, how do you deal with that individual?
From a defense perspective, and then from the prosecutor’s perspective, how
do you deal with an individual like that internally?

JACK ROADY: Well, I am in the unique position—well, Mike too, re-
ally—that we are the employers, and so, when you identify that cancer, you
try and treat it and get that person to recognize there are times to be the sword
of justice, but not everything needs killing, right? You try to mentor that, and
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if that cannot be fixed, then you cut that cancer out because it will kill the
body. So, you try and fix it through mentoring and teaching, and if it does not
respond, then you get rid of it.

ERIN EPLEY: You [signals to Jack Roady] are way more qualified to
answer this, but can I hit a lower level?

JACK ROADY: Of course.

ERIN EPLEY: Okay, so if a person is a prosecutor for about two years,
there is probably three, four people before you get to someone as high-rank-
ing as the elected or the First Assistant in the office. So, in that case, how do
you correct? I think the answer is first, the people around you who prosecute
with you are going to see what is happening. Very quickly, your low-level
chief is going to step in and be like, “Why are your cases not moving?” So
candidly, that is going to be the biggest problem. Your recommendations are
not low enough for your cases to be moving, and your chief is going to notice.
And then, they do not have to ask you why you offered 365 days on theft of
ham to feed a child, they explain to you why it should be something else and
usually that correction is enough. They talk to you about, “You live in a bub-
ble. Your parents have provided everything you have ever wanted. Your life
does not look like theirs. They do not have criminal history. Their income is
low.” Do you know what I mean? The people around you help teach you and
then you are grateful for it. I know Cordt and [ would go to defense attorneys
and say this is not your case, but I know you used to be a prosecutor, can you
help me figure out what the case is worth? Do you understand? That problem
does not exist in a wide array because it fixes itself.

MIKE HOLLEY: The courts also fix that, frankly. You get results. A
little more, we have fifty-six lawyers and a little inside baseball, and we look
for people who are humble hungry and smart. The “smartest people” smart.
The hungry, to better themselves in the office. The humble is the most im-
portant. Are they willing to be coached? Are they willing to be told, “You
may be wrong about this”? And, what is the way you respond to this? “Hey,
by the way, we have been doing this a lot longer than you have. I do want to
make just a quick pitch, I know I am going to regret this, but I just want to
make a pitch, so we do not lose this—there is a place for consequences.” The
gentleman that prayed for Cordt on that plane that day, I am not sure if he
would have prayed if he had not gone to prison, do you know what I mean? If
it is someone that violent, who had not had any consequences, and then re-
deemed his life—and we [signals to the panel] are all about redemption. The
most beautiful thing in our system, I think, is when a person can be restored
to their family and their community—and that happens. But there is definitely
a place for consequences. So, the concern I have is the prosecutor who does
not want to do any consequences. I need a little of that. Mr. Roady would you
agree with that?
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JACK ROADY: Oh, absolutely.

MIKE HOLLEY: I need a little of that. Then we balance it, and for it to
be appropriate.

CORDT C. AKERS: I think the answer to your question is that it is go-
ing to fix itself. That prosecutor is going to say, “No, let us go to trial,” they
are not going to listen to a defense attorney, and they are going to get their
butt kicked. It is going to happen three, four, five times and eventually, peo-
ple are going to notice. Especially when they go to sentencing hearings. I had
a federal prosecution sentencing a couple years ago where—I cannot even
remember what his answer was—but a federal judge asked the prosecutor,
“What lesson is he going to learn in eight years that he is not going to learn
in three?” This is like a white-collar offender who never hurt a fly in his life,
other than a balance sheet. The prosecutor’s answer was so asinine that Judge
Ellison, instead of three years that I was asking for, he was like, “You know
what, a year and a day.” So, those problems end up fixing themselves.

AMANDA J. PETERS: Everyone widely agrees that the worst offers
come from the newest prosecutors. With a little more perspective, and also a
heavy caseload, that usually irons itself out, for sure. One other question.
Yes?

AUDIENCE MEMBER: From a defense attorney’s perspective, what
are some ethical considerations, depending on the crime or whether you know
whether the defendant is guilty, that an advocate takes in representing a cli-
ent?

ALEX BUNIN: I will try. You know, I really do not care because what
I am interested in is whether the State is able to prove that. If they are not
able to prove that, then I am not able to do my job by not pointing that out.
Also, even if it is a slam dunk case, you know we were talking about having
a six-hour confession, you are still fighting about what the punishment might
be. I mean, there are so many reasons why you need to protect that person,
and I got to tell you, the clients that I represented that did the worst things
were the clients I liked the most. For whatever reason. Like the Mafia guy,
he was great. I liked him. I had a federal capital murder case where I really
liked the client. I have had businessmen charged with minor things, and they
are really whiney—that I did not like. So, it really has little to do with how
we do our business. We really just try to do the best we can.

ERIN EPLEY: I do not really have anything to add to that. I mean, it is
really just the way that the system works, and I believe in it. So, I am not just
saying, “Well it is my job, and therefore, I can sleep at night.” I sleep soundly.
Right? If a person has done something heinous and the Government cannot
prove it, that has nothing to do with anything other than the system working.
And it should because it protects the rest of us.
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CORDT C. AKERS: In terms of a punishment mitigation thing, I mean
like I said, my spiel on “we are all better than what we did on our worst day,”
I believe that to my core. I also do not—I have seen it before—believe that
the American prison system rehabilitates people. There is a prison system in
Norway where they have the least recidivism rate in the entire world, and
their prisons have like ping pong tables and TVs and libraries and stuff. Now,
do I think that we are ever going to get to that here? No. So, we need to do
the best we can with what we have got. Now, in terms of representing a client
that I know is guilty—that does not exist. I do not know. You do not know.
She does not know [points to Erin Epley]. They do not know [points to Mike
Holley and Alex Bunin]. We all do the best we can with the system. The only
way that we can be absolutely 100% sure that the system worked is with an
acquittal because whether they are guilty—there is legal guilt and there is
factual guilt—the system is concerned with legal guilty. Whether the prose-
cution can prove it—beyond a reasonable doubt, within the bounds of the
law, and professional ethics—is the question. If there is a conviction with
someone who is factually guilty, as we have seen, or an acquittal of someone
who is factually guilty, we have seen, right? The only way we can know that
the system worked is with an acquittal. I do not know what happened. No-
body knows what happened. That is why I am the lawyer, not the client. So,
I think that is one of the many ways that that settles the ethical issue for me.

ALEX BUNIN: I will point out one more thing based on what he [Cordt
Akers] was saying. I see some real injustices when lawyers go in assuming
they know this case, and they will go and read the offense report and be like,
“Okay, go back, this is a good offer.” That is how innocent people end up
going to prison because you did not do your job, you did not research, and
you did not investigate. You did not do all of those things first. That is where
I see some real problems with defense attorneys is when they do not do that.

AMANDA J. PETERS: Having been a former criminal defense attor-
ney, I would rather represent a guilty person than an innocent one. Any day
of the week; any day of the year. I had one innocent client, and I lost years of
my life worrying about him going to prison. Luckily, he did not. We were
able to prove evidence to the State that he was innocent, but it was very scary.
So, I want to thank you guys all for coming. Before you guys do any clapping,
everyone on this panel is so honorable and so ethical, and I am so excited to
have this panel here because they are just such great people. So, that is one
of the reasons why they are all sitting up here talking to you about ethics. We
kept the bad ones out. And these are the good ones. | want you to clap for
these folks and just thank them for coming here.
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KEYNOTE PRESENTATION: LESSONS FROM
THE LIFE AND PRACTICE OF JOE JAMAIL

Remarks of Editor in Chief Rick Ali

As I mentioned earlier, our keynote presentation today is very special.
It features the late Joe Jamail. For those of you who are unfamiliar, or unlike
me, under the age of twenty-five, Joe Jamail was a very famous Texas trial
attorney. He represented Pennzoil in the famous eighteen-week-long Penn-
zoil v. Texaco trial. He obtained, at the time, what was the largest jury verdict
in history in the amount of roughly $10.5 billion—and that is billion, with a
“b.” His son, Dahr Jamail, has graciously agreed to speak today, and he will
join us via Zoom. He will share some stories about his father’s life, some
stories that we can all learn from, as well as some valuable lessons that he
picked up from his father along the way. I am sure that we can benefit from
their wisdom. As he recounts these experiences and lessons, Mr. Bill Kroger
will moderate this panel.

Mr. Kroger is a partner at Baker & Botts, where he represents clients
primarily in energy disputes. He is a double University of Texas graduate, so
he attended the McCombs School of Business and obtained his J.D. from
their [University of Texas] School of Law. Mr. Kroger is a leader in the Hou-
ston community—specifically the legal community—in that he served as the
President of our Houston Bar Association. He has also served as the Director
of the State Bar of Texas for two terms. Additionally, his peers elected him
to the American Law Institute, and Mr. Kroger has also chaired and led Hou-
ston Volunteer Lawyers, the Dispute Resolution Committee, Houston Law-
yer Referral Service, and other organizations. He has received many awards
and accolades over his distinguished career.

Our first panelist joining Mr. Kroger is Janet Hanson, who graduated
from South Texas College of Law Houston in 1976. Following law school,
she clerked at both the state appellate and federal district levels. She went on
to spend thirty-five years at Jamail & Kolius, working closely with Mr. Joe
Jamail. She currently runs her own practice, and she is a member of both the
Houston Trial Lawyers Association as well as the American Board of Trial
Advocates. For our students who may be unfamiliar, the American Board of
Trial Advocates is a very exclusive group of practitioners, and it is really an
honor to be among those practitioners.

Our next panelist is Mr. Harry Reasoner, who is a retired partner at
Vinson & Elkins. Mr. Reasoner is a graduate of Rice University, and he re-
ceived his J.D. from the University of Texas Law School. He was named a
distinguished alumnus of the law school there. He practiced primarily in com-
plex civil litigation, including anti-trust and securities litigation. Mr. Reisner
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also clerked for Judge Charles Clark of the U.S. Court of Appeals for the
Second Circuit following law school and subsequently joined Vinson &
Elkins, where he spent a number of years leading their practice. He is also a
member of the American Law Institute and the American Board of Trial Ad-
vocates.

Our last panelist is also joining us via Zoom, and this is Mr. Frank
Staggs. Mr. Staggs graduated from Texas A&M University in 1975. Gig ‘Em.
Mr. Staggs was also a graduate of South Texas College of Law Houston in
1982. For us law review students in the room, he was a member of our law
review. Mr. Staggs clerked for the Supreme Court of Texas, subsequently
worked at O’Quinn & Hagans, and then joined Jamail & Kolius. So, we are
very thankful to have all of our distinguished panelists here with us today.

Mr. Kroeger, [ will turn the floor over to you.

Remarks of Bill Kroger

Alright, thank you. It is really an honor to be here. It is really an honor
to moderate this panel, which contains many of the people who are both my
friends and also people I have admired and looked up to for many years.

Let me just introduce the idea of this discussion. This is something we
have been wanting to do for a long time, and I think one of the most important
questions that each of you is going to have to answer over the next couple of
years: “What kind of lawyer do you want to be?” There is a lot in that ques-
tion. It is more than just what firm do you want to go to work for and what
kind of section or practice do you want to have. It also goes to what kind of
person do you want to be. How do you want to be perceived by your peers?
What are the skills that you want to develop and be known for and have ex-
cellence in? What are the things you need to work on? What kind of people
do you want to surround yourself with? What kind of friendships do you
have? How do you treat the people that work for you? I think in some ways
the practice of law is the most challenging of professions because it asks all
those and many more questions of you as a human being and a person, and
we do not spend enough time talking about that in law school. You study the
common law, but you do not often study the lives of the lawyers who created
the common law. What their practices were? What were the mistakes that
they made? What were the special things that they made? How is the practice
of law different or the same? That is especially important if you plan to prac-
tice in Houston. Houston has a long history, going back 190 years, and it was
largely shaped by lawyers. It is the most lawyer-shaped major American city
in this country, and there are a lot of reasons for that. One is that a lot of our
industry is the oil and gas companies, the railroads, timber, and nowadays
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technology. A lot of those things demanded a lot of legal help and legal as-
sistance, and lawyers played a profound role in shaping the development of
our city.

For me, the questions I just posed to you, I did not ask of myself until I
had been practicing about ten years. I needed to think, being at Baker Botts—
a firm that goes back 190 years and it is the oldest existing business in the
State of Texas—what kind of person did I want to be as a lawyer. So, I had
the advantage of having access to all this information, studied lawyers from
the nineteenth century to the twentieth century, and learned a lot from them.

But the dominant lawyer, the lawyer that for much of my early develop-
ment in this city, was Joe Jamail. He was a very different type of person than
I am. He was ferocious in the courtroom; he was not afraid to really mix it
up. He had an incredible skill of listening to people and reading juries, some-
thing that I have had difficulty doing. It was something about him that was
innate. He has also been, not entirely his fault, but I think in some ways a bad
influence on lawyers because a lot of lawyers try to model themselves after
him, but they were not Joe Jamail. They did not have the inner stuff that he
had. I remember practicing in the *90s; we did a lot of sanctions motions.
That was just part of the business. You would file lawsuits and file answers
and then start sanctioning the opposing clients and lawyers, and people
thought that is how Joe Jamail practiced or cut corners on things. Through
his career, Joe Jamail pushed back on that; that is not who he was as a lawyer.

The purpose of this panel is to help shed light for you and get you think-
ing on some of those questions. And share with you information that a lot of
lawyers do not have about who this person really was, what he was like, and
what you can learn from that to help you be a better lawyer when you get
out. This is the finest panel you will ever have for a CLE. I say that with no
exaggeration.

To my left is Janet Hansen. Joe Jamail and Frank Staggs are also on the
line. They are both graduates of this school. One of the things that you need
to know is, maybe the greatest lawyers of the twentieth century—the lawyers
who worked in his office, who wrote the briefs, who filed the pleadings, who
did a lot of the discovery, who preserved the error, and who basically are
responsible for being essential to the career of Joe Jamail—were lawyers who
came from this school. Janet doubly is remarkable because she started prac-
ticing law in Houston at a time where there were very few women trial law-
yers. Nobody got cut any slack back then for being a woman in practicing
law. So, she in her own way, is as remarkable, and her journey is as remark-
able as the journey of Joe Jamail. We could spend an hour just talking to her,
and we should, about her career and what she learned.

Then, also to my left, is Harry Reasoner. When I started practicing law,
I think he was the other lawyer, in addition to Jamail, who was the finest
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lawyers in the city of Houston. He was the managing partner at Vinson &
Elkins. I still think he was the finest managing partner that we have ever had
in the city of Houston. I could not be like Joe Jamail. I also could not be like
Harry Reasoner. He has a mind, an intellect, and a character that is unlike
anyone else I know. But I could try. I felt like he was closer to the kind of
person that I wanted to be, than Joe Jamail. But he was also one of Joe
Jamail’s closest friends. And so, that to me is fascinating and remarka-
ble. One thing about Joe Jamail is that he had lifetime relationships with peo-
ple: with his clients, with the people who he worked with, including Frank
and Janet, and with great lawyers in other firms like Harry Reasoner.

The other person on the phone who has now joined us is, frankly, one
of my best friends: Dahr Jamail. He is also, in some ways, wired just like
me. [ think a lot of lawyers are right-brained people: very logical, very struc-
tured. Dahr and I are complete left-brained people. We both came out of the
music industry. My parents owned a music company, and I grew up working
in music stores. Dahr fell in love with music at an early age, ran away from
home, and moved in with Willie Nelson’s sister, Bobbie, and he helped or-
ganize Willie’s earliest picnics. Willie Nelson remains like his second father,
and he is also a graduate of South Texas College of Law Houston. We could
spend a day talking with Dahr—because I have spent a day talking to Dahr—
about all the musicians and all the stories he has and is equally as remarkable
and as accomplished a lawyer as you will find in this city. He lives in Austin,
mostly. Frank lives in Florida, which is why they are on Zoom today.

REMARKS OF KEYNOTE PRESENTATION
PANELISTS MODERATED BY BILL KROGER

BILL KROGER: Welcome, everybody. I am going to kick this off with
an opening question to Dahr. If he could just share with us, from a son’s
perspective, a little bit of a biographical overview on his dad’s early years.
Before I kick it over to Dahr, not only was he a son, but he worked at the
Jamail firm for a long, long time. So, he not only knew him from that per-
spective, but he also knew him as a lawyer in the office.

Alright. Harry, maybe you could kick us off by talking a little bit about
who Joe Jamail was and what his career was.

HARRY REASONER: This was an era where there was a lot more ac-
tual litigation in the courts. Insurance companies would pay people to fight
over any kind of accident. Joe started out with Fulbright, stayed there briefly,
went to the District Attorney’s Office, which he credits a lot of the experience
he had in learning to be a trial lawyer—the times he spent prosecuting people,
and I think that is a great way to learn. Then, I think when he worked with a
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couple of established personal injury lawyers with great successes for a pe-
riod of time, but knowing him now and knowing him afterwards, it became
clear to him that he needed to be his own boss. I think one of the most dra-
matic things that got him the publicity, he had great success—and we can talk
about that more in length—Joe’s genius was his ability to relate to juries. He
made them feel like he was talking to them, and they were working out the
truth together. That is easy to say but damn few people can do it.

I think the first big publicity he had was on Rice Boulevard, running
along the Rice campus, there used to be a beautiful couple of trees there. A
drunk came, smashed into the trees, and injured himself. Police took his
blood test, and he was totally, entirely dunk. So, Joe was representing him.
From reading and writing the newspaper, you would think, hell, the trees are
going to win. It was not their fault. Joe persuaded that jury to give him big
money for running into trees drunk. The city was so outraged that they cut
the trees down, which really damaged the aesthetics of the whole area. But it
caused wide publicity and speculation. How in the hell did he do that? But it
led a lot of people to know of his existence when they had an injury or a need
for a lawyer. Joe was there, and he delivered. As you mentioned, I think his
great genius was talking to a jury, somehow making them feel that they were
working together to get to the truth and do the right thing. If I knew how to
do that, I would tell you, but obviously, I do not.

BILL KROGER: How did the two of you first meet? Do you remember
when you met and how you met?

HARRY REASONER: Yes, I remember it. We first met in two cases,
one where I was on the other side of him, and one of them he and Finis
Cowan—a great, great lawyer at Baker Botts. Finis was defending in a per-
sonal injury case, and a Vincent & Elkins partner was defending another de-
fendant. Finis and Joe made a settlement but kept it from the jury, so the two
of them had now a collected interest and hit the client represented by Vincent
& Elkins heavily. When it came out that Finis had already settled in advance,
we appealed it. When it got to the supreme court, I accused Finis—Finis, was
a great lawyer and a friend of mine, but you know business is business.
[Laughter]. So, I accused Finis and Joe—this was highly improper for them
to have a secret partnership concealed from the jury, and one of the alleged
defendants was helping Joe’s plaintiff lay it on the other side. When we were
arguing it [laughter], one of the justices said, “Well, now, Mr. Jamail, this
partnership of yours . . . .” He said, “What! I had no partnership! It was mis-
stated and confused.” He lost the case, of course. That is how I met him. I
had another case against him where I took over on appeal, and Joe was argu-
ing the case, and when I responded, I said, “Look, Mr. Jamil is talking to you
about something that is not in the record—not in the record.” The reason he
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would do that is because he knows he loses if you do not think it is in the
record. So, Joe said, “You turkey.” [Laughter].

JANET P. HANSEN: I bet he said more than that.

HARRY REASONER: Well, that is all that was said in front of the
court. He lost that case too. You are probably beginning to catch the drift of
this; we do not bring up cases we lost.

BILL KROGER: You know we do not bring up cases we lost, and so
every lawyer who loses their first case says, “I must not be like a Joe Jamil
or a Harry Reasoner,” and yet [hand gestures to speaker). [Laughter].

HARRY REASONER: So, they must not have full knowledge.

BILL KROGER: [Laughter]. Right.

HARRY REASONER: I worked for a great lawyer when I started out,
and he said, “Look if you never lose a case, you settle too easy.”

BILL KROGER: Yep, yep. Now Janet, tell us about how you first came
to work for Joe Jamil, what that memory was like, and why you decided to
go to work for Joe Jamil.

JANET P. HANSEN: Well, it is one of those things that just happens.
You do not make decisions sometimes. I had gotten out of South Texas in
76 and had a very difficult time finding a job. That was my greatest challenge
leaving here.

BILL KROGER: Can we pause there for a second? Why was it hard to
find a job?

JANET P. HANSEN: Well, number one because I was a woman, and
number two because I came from this law school. The big firms were not
hiring, or they were not even interviewing students from this law school. In
1976, I had clerked for a small law firm by the name of Howard & Hughes
when I was in law school. The Hughes of Howard & Hughes was our federal
judge, Lynn Hughes. His partner, Mr. Howard, wrote me a character refer-
ence for the State Bar of Texas. It is dated February of 1976. He writes, “The
reputation of [my name at the time] as to honesty, integrity, reliability, and
general conduct is of the highest order. She, although being a woman, would
be a credit to the profession.” Okay. That is 1976. So, my only place that I
found a job was at one of the courts of appeals. I worked there a year, and
again, | had trouble finding a job. I found one with a corporation that put me
in charge of their law library, except that it had no books in it. After painting
my fingernails and having lunch for nine months, one of the judges from the
court of appeals came to me and said he was going on a federal bench, this
was George Cire, and would I like to be his law clerk? Yes. So, I went over
to the federal courts for two years and clerked with Judge Cire, who happened
to be Joe Jamail’s first partner and best friend. He recommended me to
Joe. Joe talked to me on the telephone and told me to start on January the 3rd
of 1983, and that is how I got there. When I got there that day, nobody in his
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office knew I was coming, and he showed up three hours late. So, that is how
I got to where 1 was going.

BILL KROGER: Alright, how long did you work for Joe Jamal?

JANET P. HANSEN: I worked for him from 1983 to 2012 in his office.
That is thirty years. Then, I worked with him until his death in 2015 from my
office, we tried a case in that period, and we were working on a case against
British Petroleum when he died. We were taking depositions like the month
before and planning for trial. He was ninety.

BILL KROGER: So, what was he like when you first came to work for
him, did his work practices change over time, how you related to him change
over time, and what was that like?

JANET P. HANSEN: Well, he was a little more feisty when I first went
to work for him. But you have to understand, I am not an aggressive, fierce,
or ferocious person, and he was. So, you are initially minding your Ps and
Qs, and you are putting your head down and doing your work. But Joe was
always gracious, he was always kind, he always wanted all of his employees’
opinions. He really never changed in his interest, his work ethic, and he never
changed through his nineties, until they would not let him go to court from
the hospital that he was in when he died, or almost.

BILL KROGER: We are going to talk about some specific cases, but
what kind of work did you handle in the office when you were in the office
when you were there?

JANET P. HANSEN: Well, what I would do is I would start with a case
and usually signing it up. His phone rang constantly; we called them PNCs
(Possible New Clients), and we all fought over who was going to take all
those calls. I would sign the case up, I would file the petition, and every step
of the way, I would do the discovery. I would either take depositions or get
Joe ready for depositions, and every step of the way, Joe was involved in
terms of discussion and strategy. Where do you want to go with this? And he
directed what you did. He was not disinterested; he did not leave you out
there hanging on your own and then criticize you later for screwing it up—
which does not work for people like that, that do that.

BILL KROGER: Well, that was great. I think, when we were talking,
you had said you were responsible for hiring or getting hired Mr. Frank
Staggs, who is on the line. Tell us about that, and then we will kick it over to
Frank to see what his recollections are of what Mr. Jamail was like when he
worked for him.

JANET P. HANSEN: Well, at some point during the Pennzoil trial,
which I did not sit through, we were all back in the office for six months
handling the Personal Injury cases—the little stuff. Joe had mentioned, “We
need an appellate lawyer in here; you need to find one and hire one,” and |
said, “Okay I will ask around.” Through a mutual friend of Frank’s and mine,



296 SOUTH TEXAS LAW REVIEW [Vol. 64:3

I found Frank Staggs, who was working for John O’Quinn at the time. I en-
couraged him to come over and talk to Joe. And of course, he did, and Joe
hired Frank, and then we proceeded to work together for the next twenty
years. I still call him and ask him what the law is when I need to know.

BILL KROGER: So, Frank what do you remember about showing up at
the Jamail office and your impressions of Joe Jamail?

FRANK STAGGS: Well, I recall meeting Janet Hansen in the basement
of One Allen Center and having pizza. That is how she wined and dined me,
with a pizza lunch.

JANET P. HANSEN: We had a budget.

FRANK STAGGS: But I really wanted to work on the Pennzoil case. |
think that was what any lawyer in Houston at the time, having watched and
heard it in the courthouse, would have loved to work on a case like that. When
the opportunity presented itself to work on the appeal, | jumped at it.

BILL KROGER: So, Frank, we have a room full of law students here,
and I want to go back to something I was saying early on about—what were
the things that made him a special lawyer, and there are some things that
made Jamail special that you cannot replicate because every person is unique,
and he was certainly unique. But what were the things that you observed that
made him special, and what are some of the lessons from working with him
in the trenches that you would like people to know about him?

FRANK STAGGS: When he took on a case, he really believed in the
client, believed in the cause of action, and fought for it. He was fearless, and
there were things that he would do. He would take chances; they were calcu-
lated on his part. I, to this day, do not understand the calculus that went
through his brain. But he was inevitably right.

BILL KROGER: One of the things that I think either you or Janet said
was that, for example, when a party would file a motion for summary judge-
ment, he would not wait until the twentieth day to file. He would want to get
something on file as quick as possible. I am curious, what was that experience
like with him? Was he a good writer; would he get in there and mark up briefs
and write sections himself?

FRANK STAGGS: He would definitely mark it up, but if something
came in, it did not matter what time of day it came in. As soon as it came into
the office, it hit one of our desks. We were told to have a response within the
week. We would have to have a response ready even though it was not due
for twenty-one days. He wanted it done as soon as possible because he would
take his felt pen and mark it up and the way that only he can mark it up, and
he would tear it in half. He literally cut and pasted it. When you talk about
cut and paste, he literally cut and pasted. He would take things out, cut them
out, tear them out, mark them A, B, C, here, stick them in a pile, and then
either Janet or I, or both of us, would have to decipher it.
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BILL KROGER: Yeah. Can you and Janet speak for a second about,
sometimes we all lived through that era, but nowadays everything is done on
the computer, but back then it was very different—in how pleadings were
done, how drafting was done, how writing was done. Maybe you can talk a
little bit about that Frank, and then Janet add your thoughts about how some
of the work was actually handled back then in the *70s and ’80s.

FRANK STAGGS: Janet, do you want to take it?

JANET P. HANSEN: Well, there were no cell phones, there were no
computers, and there were no iPads. Lawyers talked to each other face-to-
face a whole lot. We knew who each other was; we knew about their kids.
There was no lawyer advertising on TV; there were no billboards with law-
yers on the freeways. Set the stage. We wrote. Our computer was a yellow
legal pad. My file folders to go to trial with were big trial boxes with file
folders in them, which I would have to separate by plaintiff and defendant
and witness, and I used colored dots so that Joe would not go into a file that
was the wrong color and mess up my trial file. Every trial there was a note-
book that we prepared, and it was like writing a play. I have a background in
theater, and I always thought of it as writing a play. We started out with the
order of proof, and we knew the special issues that we needed, the jury ques-
tions at the end, and we would order them in the best way possible to present
our story and then each witness had a tab, the exhibits were with that witness.
We could not let Joe have anything in his possession during trial because he
would mark it and put it in evidence, including my trial outline, a case book,
and then the appellate lawyers would throw fits at me for letting him do that.

Go ahead Frank, can you add to that?

FRANK STAGGS: No, that’s exactly it. Well Janet, why did you let
him do that? [Laughter].

JANET P. HANSEN: Yeabh, that is what he did. Mostly, in my trial note-
books, he would cross out things; if [ used a big word—Ilike, I called some-
thing adroit, or, penumbra—if I used a word like penumbra—he would just
cross it out and put the normal language word there because he was a simple
man, and he talked to jurors and witnesses as a peer, not above them.

HARRY REASONER: If ] could add one of the things that amused me.
For much of Joe’s career early on was insurance, when insurance companies
would pay money for car collisions—things which, basically, they will not
do anymore. Joe was one of the best-read people I have known. He had a
beautiful library, was a gracious reader, and many of his adversaries, who
were defending insurance companies, were taken in by the way he conducted
himself, the way he talked. He generally out prepared them without them ever
focusing on it. He also, I thought, was a real master of the language—talking
to people. When you are in front of a jury and you start using words that they
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do not understand, there is a very negative effect. First, they resent not un-
derstanding how you are talking with them—Joe was brilliant at getting
things down to simple language. In the Pennzoil Texaco case, which we were
talking about, he, in the trial, had a great group of lawyers—John Jeffers,
brilliant lawyer at Baker Botts—so, when he got us involved in the appeal,
there could be childish friction between our lawyers and their lawyers about
who did what. So, Joe would have to sit down, when we wrote a brief, and
go through page by page, and rule on how it came out and, you know, did a
good job. He asked me, “Well, why do you not just do it and agree with it?”
and I said, “Hell no, I’'m not going to do that.” [ mean, if [ marked it up, and
they said, “He marked our brief up!” and used it, you are going to offend
them. So, he did a good job in Pennziol v.Texaco, where he also, as an aside
tactic, hired all the prominent lawyers in Texas who might have been effec-
tive against us on appeal in Texas courts. It was a shrewd move and plenty
of money about to do it. I said, “Look you want both of us, you are going to
have to empire.” We would all sit around, and he would go through page by
page. You did not particularly enjoy it, but it was effective.

BILL KROGER: Well, why do we not start all over and maybe you
[Dahr Jamail] can tell us what we have been talking a little bit about and what
was the character of your father, what made him a great trial lawyer, some of
the skills he had, and how he ran an office. Maybe you could just share with
us sort of your overall impressions on that.

DAHR JAMAIL: I would be happy to. Can you hear me fine?

BILL KROGER: We can hear you great.

DAHR JAMAIL: Okay, great. Well, I think Frank and Janet both would
agree that he was an obsessive worker because he loved the law and, really,
that was his life. And I started being aware of it at a very early age because
there were judges and lawyers at the house all the time. His best friend, after
they split, became a state judge—or Cire then became a federal judge. Just
for people that do not really know, in the *50s and ’60s, the trial practice in
Houston was small, most of the lawyers knew each other very well; it was a
tight community. Mostly, University of Texas and a few Baylor graduates.
But Houston was regarded as really the best lawyers in the country. So, with
that mind, it was highly competitive. Really, the predecessors to my dad’s
practice would have been Shirley Helm at Jim Kronzer’s firm and Franklin
Jones Senior up in Marshall, Texas, who was nicknamed S.P. Jones because
he was through Southern Pacific. So, Dad kind of grew up under them, and I
would say them and Percy Foreman were the people that were more like men-
tors.

BILL KROGER: Yeah, tell us who Percy Forman was because it is re-
ally kind of remarkable to me that you actually knew Foreman.
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DAHR JAMAIL: Well, Percy was probably the greatest criminal lawyer
that ever lived. I do not want to get my statistics wrong, but I think he tried
100 cases where the Government attempted to get capital murder, and they
never got it. Percy started off as one of the people like Will Rodgers that
would go around on the speaking circuit. From there, he became a lawyer.
People that saw my dad try cases, and he would capture the courtroom the
minute that he came in. I mean, it did not matter if there were twenty judges,
the Supreme Court of Texas, wherever he was, somehow, he could manage
to be the center of it. But the only person that I ever saw that could take it
from him was Percy. Percy could take something unrelated to a case and flip
a case on it. That was a tactic that my dad could do, which was basically win
a lawsuit not on logic, or science, or math, and that was the craft of a trial
lawyer. Well, that skill came from incredibly sufficient preparation. People
like Frank and Janet made damn sure he knew every single thing about a case.
Even though, by the time he got to the courtroom, it did not look like anything
they were watching. That was the skill of a trial lawyer: to make the important
parts of their case be the important parts of a case, even though objectively
people that were analyzing it would maybe not look at that as being signifi-
cant.

The point is that his skill—he was talented—but it came from a hell of
a lot of work. And when I mean work, it came from the time that I was a little
boy. Every Saturday he was working. Maybe at the end of the day, he would
come and get me and take me to the toy store. But the way he ran that office—
—I mean, Frank and Janet would tell you that there was no wasted time. He
would be the first one in and the last one to leave most days. And so, it was
no accident, but he did it because he loved it. Even when he did not need to.
Still, he needed to do it. It was just his passion.

I would say that his military background and World War II strongly af-
fected him. He was a marine, he was in Guam, and most of the lawyers—I
do not know if you mentioned Dick Miller and the Pennzoil case—most of
the lawyers, and there was a group of them: Jimmy Baker, Dick Miller, the
trial judge, Anthony Farrows, they were all marines. There was sort of an-
other group of lawyers, it was a University of Texas clique, a then there was
a marine group that was a clique—just so people can understand. Really, all
of the lawyers and judges knew each other. Every day during lunch, they
would all go to what was the Texas of Commerce Bank Inns of Court. Then,
in the evenings, they would all convene at the Rice Hotel in what was called
the Old Capital Club. We are talking about the *50s and early *60s. Later, as
the practice of law expanded in the *70s, firms got bigger, there were a lot
more lawyers. Less people were able to know everybody—Iet me just put it
that way. But still, even through the ’80s, I think one of the big differences
was that judges were judges for life. They were not using it as a steppingstone
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for advancement. These were skilled scholars from the district court to both
courts of appeals. The last day I was over at South Texas was the day they
argued Pennzoil.

BILL KROGER: Yeah, we are going to talk about Pennzoil in a second.
Hey Dahr, we talked a little bit about the Killer Tree case, and since this is
the law review, I will just say it is called Glover v. City of Houston, but Jamail
would call it the case of the Killer Tree. And [ want to ask you about a second
case. It is called Coates v. Remington Arms Company, and in his biography,
Jamail says he was responsible for three national recalls: Remington Arms,
Honda, and Parlodel, which I am not sure, but it is a drug. Maybe you could
share your memories and what was significant about that case, and maybe
Janet you share any thoughts you had on it.

DAHR JAMAIL: Well, the Remington case was just a horrible accident
where one of the top defense lawyers in Austin, a district judge, and the law-
yer’s son were riding back from hunting. The judge was in the passenger seat;
the kid was in the back seat. The judge turned to the little boy and said, “Son,
check your gun and be sure it is on safety.” When he flipped it on safety, the
gun fired and shot his dad in the back and paralyzed him. And of course, the
boy felt horrible guilt. Dad took the gun, and for a long time they studied it
and could not figure out really what was wrong, and then they realized. They
figured out that there was a malfunction in the safety that, if it got pushed a
certain way, would cause it to fire. So, I mean gun companies, you see how
they resist any liability today. Then, it was pretty much the same. It was all
the users’ fault. And so, they went into the courtroom, there were videos go-
ing, and the judge was made aware of it. They were taking the expert for
Remington’s deposition in the courtroom in Austin—it was all being vide-
oed—and Gus had slipped a blank in the gun and asked the expert to take it
off safety and put it back on safety. When he did, the gun fired, and every-
body was scrambling for the exits on video. It was maybe a week or two
weeks later, they paid a record judgment of $6.7 million, I think, which was
the biggest personal injury settlement for the time. They recalled all those
guns. That was, I think, the first major product recall, but I may be wrong; it
may have been General Motors. That book might be wrong.

BILL KROGER: Honda?

DAHR JAMAIL: Well, I think the first one might have been General
Motors, but somebody would have to check me on that.

BILL KROGER: Janet, do you remember that case?

JANET P. HANSEN: No, that was before I went to work for Joe.

BILL KROGER: Oh, it was before. Okay.

DAHR JAMAIL: Yeah, he had a case where a Black school teacher’s
car lost steering and, I am not sure, I believe that predated Remington, and
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General Motors called those cars back for a steering defect. But the timing of
that sort of slips me.

BILL KROGER: I think you told me that that was one of the first ver-
dicts where an African American woman won a major case.

DAHR JAMALIL: That was the biggest one at the time, and it was [Ms.]
Williams v. General Motors.

BILL KROGER: Yep. Now Frank, one of the cases you handled was
the MiniScribe case.

FRANK SAGGS: Oh yeah.

BILL KROGER: Joe Jamail also thought that was one of his most sig-
nificant matters. Tell us a little about that case.

FRANK STAGGS: That was an accounting fraud case. It involved
MiniScribe Corporation. We represented United States National Bank of Gal-
veston and some bondholders. It was a remarkable case. It was against Coop-
ers Lybrand as the accounting firm, and the officers of MiniScribe. That had
so many twists and turns. It went into bankruptcy. We were able to take our
case out and allow it to proceed in state court in Galveston, Texas. The verdict
came back at $550 million plus pre-judgment interest.

BILL KROGER: Wow. And what was your role on that?

FRANK STAGGS: I was second chair. I co-counseled with a Galveston
firm, Greer Herz & Adams, and an attorney there by the name of Andy My-
telka. We did three years’ worth of pre-trial litigation in terms of depositions,
fighting the case in bankruptcy, and getting it out of bankruptcy. The trial
itself went from November to February. So, it was a very, very long trial in
Galveston, Texas. Eventually after the verdict and judgment were signed, it
was settled, so the verdict was thrown out.

BILL KROGER: Then Janet, before we talk about Pennzoil, one of the
cases that we had talked about that you thought was significant was the Maria
Irma Palacios case. Tell us a little bit about what that was about.

JANET P. HANSEN: Okay. Irma Palacios was a thirty-nine-year-old
Hispanic housewife. She was a mother of four little girls, the ages of maybe
two to seven, eight. She was having a hysterectomy or a partial hysterectomy
at Medical Art Hospital, which used to be here, downtown Houston. I found
the case in the file cabinets when Maria’s husband—who was a devoted hus-
band to her—called to say that her health insurance was being cancelled, and
they were not going to be able to afford her care where she was at a skilled
nursing facility because she was completely brain damaged. She laid in bed.
I looked into it, and I saw her. Her limbs were all folded in. She looked grue-
some and terrified all the time. She could cry. Her children were afraid to go
in and see her.

What had happened is Medical Arts Hospital credentialed a physician
who had a history of drug abuse. When Ms. Palacios came out of surgery, she
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was cold and having trouble breathing, and she was a bit overweight. Instead
of doing what should have been done, this physician, who replaced the actual
anesthesiologist during surgery—because the actual anesthesiologist testified
that he had to go to lunch and leave, and he left Ms. Palacios in the care of
this anesthesiologist with a drug history—gave her too much valium. She
coded and was brain damaged as a result.

We tried that case against the hospital, the physician, and the people
who owned the hospital. It was a long trial, but not in terms of MiniScribe. [It
was] just about a month. The jurors came back with a $52 million verdict,
half of which was for conscious pain and suffering of Mrs. Palacios. Which
Joe had been able to get a little bit of evidence in that when her children
would visit, she would cry, the children were afraid to see her, and on the
stand, a head trauma doctor physician, he asked her a brilliant question. He
asked her to describe her condition, how she appeared, how she moved, and
what she did with the children. He said, “Would you be able to tell us whether
she can think or feel or believe or what she was thinking?”” And that doctor
answered, “Nobody knows what she was thinking and experiencing.” And
that, I think, would have supported the verdict. In any event, that $52 million
was way over the insurance limits, and the case was settled. Those little girls
are now in their probably thirties or forties, and they are supported their
whole life because Joe fought for their mom.

BILL KROGER: Janet, one of the hardest things, especially if you are
on the plaintiff’s side, is how do you make a decision about what cases to
take in, take on, and invest in? And how did your firm do that?

JANET P. HANSEN: Well, Frank and I would get the PNC calls, and
we would talk to them.

BILL KROGER: What is a PNC call?

JANET P. HANSEN: Possible new clients. Sorry. PNC is not a bank. Is
that a bank now?

FRANK STAGGS: Yes, right now.

JANET P. HANSEN: That is now a bank. Okay. Possible new clients.
In the old days, with the phones, with the two rows of blinking little buttons,
they would all be blinking with PNCs, and we would argue over who was
going to answer them. But anyway, we would get them, we would investigate
the facts, talk to the people, write it up, give it to Joe in a memo form, and
say we do not think you can make it or that this case would block it—we
would tell him what he needed to know to make the decision. And he would,
and then we would go out there and sign it up and find out who the witnesses
were. If we needed a witness statement, we got in our car, and we went by
ourselves and took the witness statement. There was none of all this staff,
which is why, today, I work by myself.
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Then you would file it. You would work on it from beginning to end. If
you took a deposition, you would give him a deposition outline that we would
prepare. Motions—we would answer, and he would appear. Sometimes
Frank or I would take pretrial depositions, and he would be involved at every
step. Sometimes I did not agree with him in terms of which way he wanted
to go with the case. Once in a while, there would be three defendants, and he
picked the one that was the least responsible to go after, and I am thinking,
“How am I going to do that?”” Or he would settle with the one that was most
responsible at the last minute, and we would have to shift the whole trial
notebook toward another direction. He was good at that too.

BILL KROGER: So, let us move to the Texaco v. Pennzoil case for a
second. Let me just tell you all that I came to Baker Botts in the aftermath of
that case. It had already been resolved. There was a lot more work about
bankruptcies and so forth, but it was the most important case in the history of
Texas. It resulted in a massive judgment; I believe Harry that it was ten bil-
lion or more.

JANET P. HANSEN: Ten-point-five.

FRANK STAGGS: Billion.

BILL KROGER: And that is in the ’80s. If you just take the value of
that today, it would be many times bigger than that. I will just tell you that
on the Baker Botts side of the case, the first partners at Baker Botts, you never
would leave the firm. The first partners that left were Dick Miller, and he left
with a couple of other partners and formed his own law firm, and they repre-
sented Texaco, which was the original oil and gas client of Baker Botts going
back to 1905. We had not been doing much work for them, so they went with
the Miller firm on that case. Then we, Baker Botts, represented Pennzoil,
which was a company we had represented since the ’50s going back to a re-
markable man, that Darwin will tell you about, Hugh Liedtke, and his friend-
ship with George Bush. It goes all the way back to that relationship. So it
was, at our firm and in the city, this incredibly tense, intense, angry, violent
case—that is my impression of it because it was a former client represented
by the departing law firm versus our other client and Baker Botts. Then, you
throw into it that Liedtke hired Joe Jamail, his great friend, to work on it with
us. Then, eventually Vinson & Elkins, for example, got involved also on our
side. So, just about every major law firm and every major lawyer was in-
volved in some way on that case. With that as a little bit of an introduction,
Harry can you just tell us what the allegations were about it and just kind of
give us a little bit of an overview on it.

HARRY REASONER: Okay. Pennzoil had made a deal, but it had not
been finalized in writing when Texaco intervened and tried to break up the
deal. The argument was over who owned Getty, and Pennzoil had made, what
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the industry thought, was a very good deal. Texaco was willing to pay sub-
stantially more. So, they lured Getty away with more money, which was not
rocket science, but the question was: were they liable; were they breaking up
an enforceable agreement? Pennzoil had filed in Delaware. Hugh Liedtke and
Joe were great personal friends, and Hugh decided he wanted Joe to handle
it. I am not sure Joe had ever handled a case like that before, but he was
adaptable. So, when Joe got involved, the case they had filed in Delaware
was dismissed.

In Delaware, the judge had indicated that he thought there was a lawsuit
to be had. Texaco was under the illusion that there was not a real case against
them. Texaco had good lawyers defending it, but I think they must have given
in to their executives or something because anybody who thought there was
not a real case to be tried was not much of a lawyer. So, the issue was Penn-
zoil had not gotten into a formal final contract that was signed, but they had
outlined the essentials of the document—signed it, agreed to it, and were tak-
ing action—and then Texaco came in and threw enough money around so
that Getty thought they could back out of it. So, Joe filed the suit with the
great Baker Botts team, Jon Jeffers, who is now deceased—a really splendid
trial lawyer.

Great books were written on it, and if you are interested in litigation, it
would be well worth reading. You probably have it in your library. Joe
Jamail’s book, all of them, tell great stories. But Pennzoil and Texaco wound
up involving a huge number of lawyers and experts. Joe persuaded them that
they had made an agreement; they had broken their word. The judge was
persuaded that there was enough documentation that it could be enforced.
And so, you get $10 billion. Texaco thought they did not need to worry about
the damage amount, which is kind of crazy as it turned out. But then, I think
the Texaco in-house lawyers and executives really thought all this was out-
rageous. I did not get involved until they called Joe and Jim Kronzer, who
was a prominent appellate lawyer in the state. I was in the court, and they
called and said, “Come down and watch the oral arguments,” which was ter-
rific. I went back to my office and told our managing partner, “God, I think
Jamail is going to kill him.” [Laughter].

So then, the case became very bizarre. I assume Texaco’s executives
were getting their lawyers to do stupid things. They claimed [the judgment]
should be set aside because Joe had, months before, when he had no connec-
tion with it, given $10 thousand to contribute to the judge [for his re-election].
They said, “This is fraud.” Well in Texas, as you know, judges have to take
contributions to run in contest. I would suggest to you, if you ever get to the
point where you think you are going to base your defense on the fact that the
judge took a contribution, you should rethink it. Since every judge, appellate
level on up, they are going to take contributions. I thought it was crazy.
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BILL KROGER: There was no limit on contributions back then I think.
Right?

HARRY REASONER: No, and Joe had given $10 thousand, which is
handsome, but not astonishing or remarkable. It takes money to run. Now,
you could argue that we ought to have a better system, and judges should not
have to get contributions like that, but we do not. Judges get substantial con-
tributions.

So, that attack, I thought, put them in a bad light. But then, the appeal
goes on up. They hired New York lawyers to come down. Joe hired not only
additional lawyers in Texas so they could not be on the other side, is my
assumption. But also, when I got involved, I said, “We ought to get the best
experts in the country.” So, we went to Harvard where Louis Loss was then
the dominant professor in the country on security, etc. He took our side. We
went to the SEC with Loss, and they brushed that aside. They tried to sue in
Delaware, where Texaco had tried to file a federal suit there. I mean, they
just did a lot of desperate, silly things—I thought. Fortunately, ultimately, the
Supreme Court of Texas did not take it. They tried to get legislation passed—
that did not work. And we wound up in the Supreme Court of the United
States. I never understood why they took the case—out of curiosity, I guess.

So, Joe—and I think it shows what a great lawyer he was—I said, “Joe,
you should not argue this.” And he said, “Well, do you want to argue it?” I
said, “Hell no! I want you to hire the most prominent U.S. Supreme Court
advocate available.” And so, he told Pennzoil to hire Larry Tribe, who was a
preeminent constitutional scholar at Harvard. And I think it shows what a
great lawyer Joe was. A lot of people out of ego would have said, “Well, I
can argue it.” But he did not let his ego get in the way of doing what was
necessary or enhancing the chances to win. I thought our briefing was excel-
lent. And they were straining, but the Supreme Court had taken it, which—
the U.S. Supreme Court—gives you pause whenever they take a case. But I
thought the argument went extremely well, and I think it shows, to me, what
a great lawyer Joe was because a lot of lawyers—this is the biggest case in
history; people were saying he would want to argue it out of ego. But he
wanted to win and wanted to do whatever was smartest. Tribe made a brilliant
argument. David Boies was on the other side, and David was a great lawyer.
So, Thurgood Marshall—God love him; I clerked for him briefly in the Sec-
ond Circuit—but he looked at the Texaco argument and said, “Now, you are
arguing that your civil rights were violated?” I said, “Yes.” He said, “No, that
statute is for my people.” [Laughter].

BILL KROGER: Dahr: now, you were in the courtroom. You sat
through a lot of the trial. Maybe just share with us your impressions of how
that case went down and why it had the verdict that it did.
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DAHR JAMAIL: Well, first of all, I would say that the trial was one of
the longer trials I remember, maybe four or four and a half months. And in
the middle of the trial, Judge Farris got sick and died, and the lawyers got
together. Again, the community was still pretty small—this was the mid-
1980s—and Dick and Dad agreed through some discussions with, I think,
Judge Stovall, Harry can correct me, but I think Tom Stovall was the Presid-
ing Judge that could assign a new judge to the case. And so, they both agreed
on Solomon Casseb from San Antonio, who was a well-respected judge from
the border all over Texas. So, Sol took over the case. He was a family friend
of ours. And Dick and Richard Keeton, who worked with Dick, they loved
1t.

BILL KROGER: And Dick is Dick Miller, who was the lead counsel on
the other side, right?

DAHR JAMAIL: Yes, and I think it would take too long to really set
too much of the background, but for the people unaware, my dad had repre-
sented Dick, and Dick had represented my dad. They were, before this case—
—which got very personal—they were friends and loved each other. I mean,
they respected each other’s skills. Dick Miller was the toughest trial lawyer I
ever fought against, and that fight went on for months.

When Judge Casseb took over, they actually allowed me to speak with
him. They both agreed I could fill the judge in on the background of the case.
So, they let me go speak ex parte to the judge about what had happened before
him so he could make decisions. The first day on the bench, he and Dad got
into it about getting in this magazine article—on the cover had the Governor
of Louisiana in a Texaco uniform going, “You can trust your state to the man
who is on the take.” For a couple of hours, they fought with the judge about
this, and at a break, he calls me back there, and he says, “Tell your dad if he
has got any hope of winning this thing and keeping it, shut up and move on.”
And so, this was sort of the way things were done then. You certainly did not
have fools disparaging a judge. Let me put it that way. They all highly re-
spected Casseb.

The case went on. There were several things I think that turned the case.
One, the jury was tired, but the things that I think got their attention was, first
of all, there were the Getty Minutes, where they wrote down agreement and
principle. When McKinley, the CEO of Texaco, took the stand, they basically
walked him through the fact that Texaco could buy oil cheaper from a can at
an Exxon station than they could find it. So, they were basically showing the
jury the incentive behind this, and he agreed that a bird in the hand was worth
two in the bush. That was a big point. The second thing that I think bothered
him—there were three big things. There was that Marty Lipton, that was the
Getty takeover lawyer, told the jury that if it had been a $10 deal, it would
have been a contract, but because it was a $10 deal, the only place it could
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get done and understood was New York. And that jury hated him. And the
other thing that was a key component of that trial was Texaco indemnifying
Getty for any claims by Pennzoil. When the jury saw that, the connection was
clear that they were aware there was a deal. And so, there was an agreement,
but it was not maybe formalized in the way that it could have been. But when
the jury saw the indemnity, that was really the nail in the coffin once we
debriefed the jury.

The case went on for a few more months under Casseb. By the time it
was argued in the courtroom, you could not get a seat in the courtroom. It
was literally so crowded. We were in the old courthouse. The whole bench
was jammed up. I mean, the fire marshals were in there telling us there were
too many people. Dick Miller argued the first day. My dad argued for about
an hour after John Jeffers and Irv Terrell. Then, the jury went out and, on a
Friday, they sent a note back.

There were only, I think, nine special issues: Was there an agreement?
Did Pennzoil have an agreement to buy Getty? If “yes,” did Texaco interfere?
If “yes,” how much are the damages?”” And then, “Was the interference in-
tentional, willful, and wanton?” It said, “Do not answer these questions un-
less you answer ‘yes’ to all the others.” The jury comes back on Friday with
anote to the judge: “What do you mean by ‘wanton?”” Which told everybody
that they have answered all these questions “yes.” I am saying, “Man you
won, you won!” But even then, the significance of it—I think they came back
on a Tuesday because they brought in all the alternates to deliver their ver-
dict—they knew the significance of it. All the alternates that had been listen-
ing but did not participate at the end, got brought into the courtroom. They
brought cake and sandwiches. I mean it was like a bomb.

Before the jury delivered their verdict, I was in the lobby of the court-
house, the elevator comes down, opens up, and it is the jury, and one of the
jurors goes: “You know what they say about the end of civilization? It ends
with a whimper, not a bang.” And we knew, kind of like Harry, it was like
yeah, I think they are going to win this. But what did not get mentioned was
at the beginning, Dad would have settled that case for $25 million. And when
the jury came back, it was all hell breaking loose. I mean, it was almost like
the whole city got divided between Pennzoil and Texaco shareholders. And
to the point when they argued at the court of appeals at South Texas, they
gave tickets. One side of the auditorium was for Texaco, the other side was
Pennzoil. They filled up that whole auditorium; you could not get in there.

BILL KROGER: Was that here at South Texas?

DAHR JAMAIL: Yes. That was argued at South Texas. Then, they kept
it at the supreme court. I think it was the court of appeals that remitted the
punishment from $3 billion to $1 [billion], I believe. But the judgment did
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get reduced I think to like $8 or $9 or maybe $10 billion. I cannot recall ex-
actly the amount of the remittitur, but that was the only judicial change, and
it was affirmed at state supreme court—I think 8—0 and one judge recused.
And that case, in the middle of it, somehow got taken up on the bankruptcy
to the U.S. Supreme Court, and they refused it. So, it went through a lot of
vetting.

BILL KROGER: We have a few minutes left. Dahr, I want to ask you,
it is one of my favorite stories that you have told me, and it is about the night
before Joe gave his closing argument, and how Willie Nelson and Darrell
Royal paid him a visit.

DAHR JAMAIL: [Laughter]. Yep. There is a picture in my office of
Coach and Willie holding long necks walking up to Dad’s house. They came
to see him the night before. They did not go to the arguments, but they stayed
until about midnight when my mom made them leave. And to tell you how
tight the legal community was in Houston, up until that argument, my mother
had never seen my dad in the courtroom. She went to watch the final argu-
ments, and she sat with Roberta Miller and Betty Liedtke. It was just a dif-
ferent time. It seems so long ago—really it is almost going on forty years—
but that was such an epic battle. It did not just stop there in the courtroom. I
mean even the appeals—I think that is when Frank got hired. Is that right,
Frank?

FRANK STAGGS: That is correct.

DAHR JAMAIL: So, the appeal was a couple of years or a year and a
half or so, and they had the best legal minds in the country. Harry and Frank
would know about the briefing way better than me, so that would be some-
thing they should maybe speak to.

BILL KROGER: Frank, we have just a few minutes left. We could talk
about Texaco v. Pennzoil for much longer, | wish we could, but we are here
at South Texas College of Law, and you, Janet, and Dahr each attended South
Texas College of Law. I think it would be really special and wonderful if you
would share your memories of the school and what impact it had on your
career, and then I will ask the same thing of Janet and Dahr.

FRANK STAGGS: Because it was a night school, it allowed me to work
and go to law school, which I could not have done had I gone any place else.
That was one. I enjoyed working because I was working for a law firm in the
Heights. So, I was getting practical experience as I was going through South
Texas, which was taught by practicing attorneys, which I think that made all
the difference in my career. As far as law review, it helped me get a job at
the Supreme Court of Texas clerking for Judge C.L. Ray, which was my step-
pingstone back into the legal community in Houston—first with O’Quinn &
Hagans, and then with Joe Jamail.

BILL KROGER: Janet, how about you?
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JANET P. HANSEN: Well, for much of the same reasons, I am grateful
to South Texas because I was able to go to law school part-time for four
straight years and work full-time as a teacher. I taught French, and I taught
English as a second language for the first three years. I clerked for Howard
& Hughes the last year of school. There was no appellate advocacy. There
really was not much practical instruction mainly because I was doing teach-
ing and not working in law firms during school. But the teachers gave you an
insight, more than you would get if you were just listening to theory or con-
stitutional law or something. I am grateful. It was a good start. It taught me
how to be a lawyer every step of the way.

BILL KROGER: When we walked into the building together, you had
a really happy expression on your face that, “My goodness how amazing the
building was.”

JANET P. HANSEN: Well, yes. When I started here, it was a two-story
building with one little door to enter. The snack room had two little tables in
it, maybe not even two, and a couple vending machines. The garbage cans
were out in the halls, outside the courtrooms. Sometimes the air conditioning
worked, and sometimes it did not. It really was not a nice place to be. I did
not like it that much then.

BILL KROGER: And Dahr, you shared some memories with me about
how remarkable the professors were, the people who taught you, because
they were practicing lawyers.

DAHR JAMAIL: Well, at the time I was there, which was *79 and 80,
usually there was one teacher per subject. At the time I was there, everybody
was still working during the day. It was mostly a night school. You did not
really have kids right out of college. I happened to be late getting out of
school and was on the road with Willie Nelson through my first year of law
school.

But the teachers there—[they were] ones that I think were just so re-
markable. The first person that comes to mind is Judge Spurgeon Bell. Harry
would confirm this, or Janet, and Frank, [Judge Bell] was just a brilliant, bril-
liant jurist. He taught Civil Procedure. They had him, and they had a profes-
sor named Blood that taught Wills that was just exceptional. You did not get
through there without knowing it. A teacher named Ellis taught Contracts.
That was a flunk-out course—they were getting rid of kids. But you knew
Contracts when you got out of it. Another man named Peter Lewis, who is
now deceased, but wrote the book on Criminal Procedure and probably the
most interesting course I took of all the classes at South Texas.

I think the thing that made it such a great school was that the teachers
were practicing lawyers, and the school had proximity to the big law firms.
At the time, Gerald Treece was teaching Torts, which he and I would fight
like hell. I just did not think much of his views of it, but you cannot deny the
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incredible work he did with the mock trial team. South Texas would go and
kick Harvard’s ass every year. And that started getting people’s attention. So,
all credit to Dean Treece for that. I mean, the thing about South Texas that
was very special and different from the other law schools was when you left
there, you were ready to go to work. It was not just learning from a book. I
mean | love the University of Texas, but the pragmatism of South Texas,
when you left there, you were being taught by practicing lawyers, and pretty
much ready to take an assignment.

I mean, I get it, if [ had to go back to law school, it would be no contest.
And I love the [University of Texas], but I would be right over at South Texas
where you guys are right now.

BILL KROGER: Well, that is a perfect note to conclude our conversa-
tion. Thanks to our panelists and thank you for being here. It is a real honor
to present this story to you.

C1VIL TRIAL & CIVIL APPELLATE ADVOCACY PANEL:
ETHICAL IMPERATIVES IN CIVIL TRIAL AND APPELLATE ADVOCACY

Remarks of Editor in Chief Rick Ali

Okay everyone, we are going to get started. I just want to make a quick
note about the few panels that we have seen so far this morning. They have
been absolutely incredible. I think us, as students, we really value these kinds
of discussions because we do not know what we do not know. We do not
have the experience. But we are so fortunate, and we are very privileged to
have such a great network of alumni who are willing to come back and donate
their time and teach us and contribute to our education. We are also so fortu-
nate to be in a system where we are so plugged in here, at South Texas Col-
lege of Law Houston, across the legal industry. Such that we have practition-
ers that did not go to school here that are willing to come speak to us.
Although they are not South Texas graduates, we will forgive them.

In any case, we are going on ahead and move to our next panel. We have
the civil trial and civil appellate panel, which Professor Jeff Rensberger will
moderate. Professor Rensberger holds a professorship as the Charles Weigel
IT Research Professor of Conflict of Law. He currently serves as a professor
of law and the Executive Vice President for Strategic Planning here at South
Texas. He teaches Civil Procedure, Conflict of Laws, Complex Litigation,
and Property. He attended Wabash College for undergrad and earned his J.D.
magna cum laude at Indiana University in Bloomington. He also served as
the editor in chief of his law review. Shoutout professor Rensberger. So,
please help me welcome Professor Rensberger and our panelists to begin
their discussion.
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Remarks of Professor Jeff L. Rensberger

I am going to introduce the panel all at once, in the order that they are
going to speak and then I will just get off to save a little time. They are each
going to talk about twelve minutes or so about an aspect of the intersection
of advocacy and ethics and issues that come up in those. Then, we will have
time for question and answer at the end.

So, the first panelist will be Daniel Johnson, who is second in the row
here. Daniel is a South Texas graduate from 2004. He was the valedictorian.
Also, he was on the advocacy team and won at least one, I think maybe more
than one, national championship. So, great success there. He clerked for two
federal district court judges. He then went on to Fulbright and was with Suth-
erland Asbill & Brennan as the partner in charge of the Houston office. Then,
he kind of pursued a lifelong dream—founded Johnson Garcia with his South
Texas classmate, Juan Garcia. Johnson Garcia does high-stakes catastrophic
personal injury cases, offshore maritime injury, damage cases, and commer-
cial litigation disputes.

By the way, for all of these people, I am giving the short-form version
of their biography because I do not want to intrude too much into their time.
All of the people on this panel have been involved in very high-stakes litiga-
tion—been very successful in that.

Next will be Michael Lyons, who is on down from Daniel. Michael is a
’99 graduate of South Texas. He graduated with honors, Order of the Lytae,
Corporate Counsel Review, and is a founding partner of Lyons & Simmons
in Dallas. They do catastrophic personal injury cases, wrongful death cases,
and also high-value, complex commercial litigation. Some of the cases he has
been involved in [include]: the tower crane collapse in Dallas that was in the
national news some years ago, he is on the plaintiffs’ executive committee in
the Astroworld festival litigation, and he won the largest wrongful death ver-
dict in the history of Midland County.

At the end is Dylan Russell, who is an *03 graduate of South Texas Col-
lege of Law. He was an Articles Editor on the [South Texas] Law Review,
Phi Delta Phi, and he is a partner at Hoover Slovacek in the appellate and
litigation sections. He originally did more trial work, but he gravitated toward
more appellate work, where he is board certified in civil appellate law and
has argued cases before the Fifth Circuit several times, before the Second
Circuit, before the Supreme Court of Texas, before the First Court of Ap-
peals, Fourteenth Court of Appeals, and I think most of the other courts of
appeals as well. He has had twelve petitions, including a of couple manda-
muses granted by the Supreme Court of Texas since 2015. So that is Dylan.

So, I am going to turn it over to Daniel first, and I will let you take it
away.
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Remarks of Daniel Johnson

Thanks, professor. Good afternoon, everybody. It is good to be back at
South Texas. It has [been] like twenty years, so every time I get back it is
nice especially to see some old faces and I would say familiar surroundings,
but I heard one of the last panelists, Janet, talk about how the school has
changed. When I was here, it was not quite what she described, but it has
changed a lot—a beautiful place, so it is good to be back.

As my career has progressed, I am reminded of how good of an educa-
tion I got here. When I graduated, I felt pretty prepared to handle a case, to
argue cases. One of the things I think law school does is it tries to prepare
you for ethical issues. Like law school, ethical dilemmas, when you get into
practice, is much like issue spotting. You have to recognize an ethical issue
when it comes to visit you, and they come to visit you every day. We all met
a couple of days ago, and we were visiting with each other about some ethical
issues that we faced that we were going to talk about. Every time somebody
would bring up an issue, we would all start nodding our heads because we
could kind of relate to the issue that whoever brought up was talking about.
It is just something that we deal with a lot, and they are hard. It is a hard
profession. It is serious work, it is great work, [and it is] honorable work. But
the ethical issues can be challenging.

The arc of my career, as Professor [Rensberger] described, I started out
in kind of the big law firm world. Most of my litigation was large companies
against other large companies. Everyone loves the law, but we all do it be-
cause we get paid, right? You have got to have a house; you have got to drive
a car. In the big law world, at least when I left, it was really about the billable
hours. You wanted to do well, and the way you did well is you billed a lot of
hours. You had a book of business. If you wanted to make a million dollars,
you needed to probably generate about three million or so. You got paid
roughly a third of what you brought in and what your book of business was.
That was kind of a big thing. If you have a big client that is responsible for a
lot of your book of business, and they are paying you $700-$800 an hour,
you run into some difficult circumstances sometimes. Clients that are sophis-
ticated like that—it is not always about the legal issues. It is not always about
the lawsuit. Sometimes there are business objectives to what they are doing.
They may pursue a trademark case, where they have a decent chance of win-
ning, but they are trying to prove a point to the other side. As an advocate,
you have to be cautious of that sometimes. I have had times in my career
where clients that were paying me a lot of money, were responsible for a lot
of my book of business that year, asked me to do things that I was not com-
fortable with—outside the scope of my ethical boundaries at least. We had at
all the big firms that [ worked at, an ethics partner, somebody that we could
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go consult with, and run a scenario by. But it is difficult. If somebody asks
you to do something—whether it is to go issue fifty subpoenas just to kind of
be a nuisance to somebody; file a motion for sanctions, even though it does
not have any legs, and it is really not based in good faith or real law; file a
motion that the point of which is to harass the other side—and [if] that is what
the client tells you [to do], those are difficult issues. It is really hard under
those circumstances to say to the client, “No I am not going to do that.” Well,
that is how you get paid.

I am not in that world anymore, but what I used to do is I would try to
walk the client through why that is probably not the best course of action. It
sounds good, probably feels good if you had me do it, but the outcome could
be contrary to what you want. As lawyers, we all know most of the judges
that we practice in front of. We are in front of them a lot. We may see them
at events. My credibility with those judges is way more important than one
individual case, or one individual client, even if it is a big client.

Now, as I have transitioned into personal injury law, it is a little bit dif-
ferent. A lot of my clients are not really engaged in the litigation. They hire
me because they are injured. They trust that I am going to go do the best I
can for them. It does not mean that ethical issues do not arise. I have had
clients that the first story I hear from them—or on intake when the case comes
in—it sounds really good. And then you start kind of poking holes, and you
find out—maybe you get a video—and it sounds like a great premises liabil-
ity case, and the client says this is what happened. Then all of a sudden, the
defendant produces a video, and you realize that maybe the client’s memory
is not so good. Those cases we drop sometimes. If clients lie to you, it is not
worth it to for me to go to court to put on a case and tell a story to a jury that
I know is based on a fabrication. And that happens. It does not happen a lot,
thankfully. We vet cases well, but it does happen.

There are times when you have to save clients from themselves. Maybe
it is a rough case. I take some bad cases sometimes. If the damages are really
big but the case is not so good, I will still take that sometimes. There will be
a settlement offer on the table at sometimes, and it is a no brainer—you got
to take this. This is a crappy case, and we are either going to lose at trial or
we are going to lose at the court of appeals probably. And the client is like,
“No, I want more money.” Okay, but you are probably not going to get more
money. Well, I will put it in writing. [ am going to put in writing that I am
telling you—that [ recommend you take this—because [ want you to see it in
writing and understand you are probably not going to get a better outcome.
The things that we face in my prior world, in the big law side, they are dif-
ferent types of ethical issues than the plaintiff’s side, but they come every
day. No matter what type of practice you have, you are going to find ethical
issues. They arise, and they are difficult to deal with.
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One of the things we had talked about for this panel leading up to this
was kind of our ethical obligations to keep on top of the law, and changes
and trends that happen. I was reminded of this when I filed a case in 2019 on
behalf of a widow and her three children. Her husband had died of the han-
tavirus, which is a rodent borne illness that you get by breathing in particles
that are infected with the virus—particles that had touched mouse feces,
mouse saliva, or mouse fur. He died in western Colorado when he was at
work. We filed suit here in Houston because the company he worked for was
based here in Houston. I think we filed in November of 2019. In January of
2020, so like three months later, the Supreme Court of Texas issues, I think
it is the Hillis v. McCall decision—which I think it is ferae naturae. Professor
Rensberger may know the exact word, I call it the wild animal doctrine.
Which, the first line of the case was basically that property owners have no
liability to people that are injured from wild animals on their property. I was
like, “Uh oh, that is not good.” That is kind of my whole case. But we studied
the opinion, which we would not have known about unless we kind of kept
tabs of those things. And, if you are a litigator, you have a duty—you want
to go to the court and tell your story, but you got to get there first. You [have]
got to survive summary judgement. So, things are going to happen in the
course of a case, whether it is a premises liability case that you need to mon-
itor the Supreme Court of Texas for opinions that come out on a regular basis
that refine the law. Well, in this case, it helped us a lot to understand how we
needed to go through our depositions. How we needed to frame the case to
try to snag one of the exceptions to the wild animal doctrine so we could
survive and get to trial in that case—which we did.

We went to trial last year in July. The jury returned a verdict of $209
million. A month before the trial in June, the Supreme Court of Texas issued
its decision in Gregory vs. Chohan, which we were monitoring. A lot of peo-
ple were monitoring that decision because there was fear that the Supreme
Court of Texas would do some things to undermine non-economic damage
awards in Texas. The court’s opinion was a plurality opinion, meaning it was
not binding—there were three justices that did not participate in the decision
and then the remaining justices could not really agree on anything but the
specific outcome. But it was important to us; we knew we were going to go
into this trial and asking for nine figures in damages.

So, we hired appellate counsel long before the trial started, and we made
sure that the arguments we made, beginning even in voir dire. Because I tell
you, the defense, they want to ride this case, and they are still going to ride
this case, even though we on the plaintiff’s side, I think, do not think it means
as much as they do. But it could. You do not know. It is a plurality decision,
so we do not know where the law will go, but we had to frame our case and
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frame closing arguments in a way that, if the trend continued and if the Su-
preme Court of Texas ultimately rules in a way that we do not like, we want
to make sure that we have a verdict that stands. All of those things happened
during the course of this case from the time we filed it to the end of the case.
There were big decisions, right on point with some of the stuff that we were
arguing and doing, and we had to make sure that we stayed on top of those.

So, those are some comments about some of the things that we face on
a daily basis, and I think that, you know, they are going to visit you—ethical
issues and concerns are going to be things that you grapple with whether it is
staying abreast of the law and making sure that you understand how the law
changes and you react in your practice to those developments. But those are
the duties that we owe our clients. We want to give them the best representa-
tion we can. Then, we are ethically bound to stay on top of the law and the
changes as we go. So, thank you.

Remarks of Michael P. Lyons

How is everybody doing? Can you all hear me, okay? So, my name is
Michael Lyons. I am a lawyer from Dallas. I went to school here in the *90s.
By show of hands, how many are either active law students or just graduated
and took the bar exam? Okay, good. I guessed that we were going to have a
lot of law students here. So, I am going to kind of play to the crowd a little
bit, which means that I am going to echo something that Dahr Jamail said just
aminute ago, and it is so true. That is, the education you get at this law school
is very practical. And let me tell you something, no truer words have ever
been said. When you exit this law school, when you take the bar exam, and
when you start practicing law as a graduate of South Texas, you are ready to
go. If you did the work here, you put the time in, you are going to be well
suited to be a successful lawyer in whatever practice that you want to practice
in, especially if you want to be a trial lawyer.

So, I am a trial lawyer. I represent people who have been catastrophi-
cally injured or killed. These are cases where there is tremendous tragedy. I
represent children without parents. I represent parents without children. I see
a lot of terrible, terrible things. Let me give you some practical advice. [ am
going to try to tie it to a case. There was a little bit of tongue-in-cheek joke
that Professor Rensberger’s not in on, but I will tell you about it in just a
second—about my biography that he gave you.

But let me give you a little prelude first. [ am fifty years old. My parents
divorced when I was four. My dad was a Force Recon Combat Marine. And
what that means for anybody that has ever grown up in a household with a
guy like that is that it is tough sledding. [ used to think for a while that he was
just a hard ass, and he was really hard on me about the things he wanted me



316 SOUTH TEXAS LAW REVIEW [Vol. 64:3

to know in life. But they all stemmed from something he called “integrity.”
Now integrity to a lot of people can mean truth, it can mean honesty—and
that has something to do with integrity—but there is actually a value state-
ment that has to do with integrity. I do not care if you are reading the Texas
Disciplinary Rules, or you are going to take the examination—the Multistate
Professional Responsibility Exam, which I have now taken twice because
other states require you to take it. You have to be an ethical lawyer, but you
also have to have integrity. You can have integrity and not be ethical. In other
words, you can be well intended and get crossed up on what the technical
issues are within whatever state’s disciplinary rules there are. But you cannot
be ethical if you are not a person of integrity.

Okay. Now what does that mean? Well to my dad, he used to tell me
things that seemed pretty obvious, and I would be like, “What is that ever
going to do for me?”” He would say things like, “Do the right thing, even if it
is difficult. Do what you are you are going to do. And if somebody does
something that is wrong, do something or say something. Do not just stand
there. Always be moral. Always be ethical and legal in everything that you
do.” These are some of the things that he taught me, and I used to think it was
just a bunch of malarkey, and like, “Okay Dad, I am seven. What exactly
does that mean?” He died in 2018, and one of the things that I realized, after
the fact, is what he was giving me was the backbone of being a good dad,
being a good husband, and being a good lawyer. It is the backbone of what
we do. It is what makes our profession great. It is what makes each of you
either a hero, or you are already a hero.

Let me tell you what I mean by that. In 2021, coming right out of
COVID, I got the biggest verdict in a wrongful death case in the history of
Midland County. Just like Professor Rensberger said—it is kind of funny. It
is not something I would go to a cocktail party and talk about because it is
probably my least fantastic decision of any court case that I have ever tried.
I got an $860 million verdict, along with some really good lawyers from Hou-
ston, just nine months ago in that crane collapse case. I have had multiple
nine-figure verdicts and multiple eight-figure verdicts.

But the case that I am most proud of is a $6 million verdict in Midland
County. You know why that is? Because of what the case stands for. What
that case stands for is rule number one. Rule number one that I told you,
remember what it was? Do the right thing even if it is difficult. This lady
came to me from Alabama. Her name is Neva Rogers. She is African Amer-
ican. She had four children. She told me her story: she had lost three of them
[her children] in a head-on collision in Midland, Texas. No one would take
her case. The reason was that her case had been malpracticed before I got it.
A lawyer who had signed the case up saw it as just a car wreck case and took
the minimum limits policy, which is about $30 thousand. And so, her then-
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fourteen-year-old daughter got about four thousand bucks for her dad’s death,
and you know obviously she lost her siblings. So, she lost her family, and she
said, “My daughter has taken two attempts on her life, and I have called six
lawyers that have not called me back because they cannot figure out how to
monetize this case beyond this car wreck case with this off-duty oil field
worker who was going to a gas processing facility that he was helping to
construct.”

I could not turn her down. I took the case, and I knew that the case had
some hair on it because why did all these six lawyers already reject it—red
flag number one. Red flag number two: there is a release that has already
been executed that you did not have anything to do with. Most lawyers would
say, “I do not have time for that.” But think about what was going on in this
country in 2021. Think about what was going on. Think about what Midland
County was like. I am not trying to turn this into a political discussion, but it
went 96% for Trump.

When I took that case, here is what I found out. I found out that this guy
was an off-duty oil worker. He was not on the clock. He was driving ninety
miles an hour on a two-lane blacktop road, lost control on sleet at five o’clock
in the morning on a Saturday. What the hell is this guy doing on the road at
five o’clock on a Saturday driving ninety miles an hour? So, [ filed the case.
I thought: You know what? I will take a flyer. Maybe I will get lucky, but I
am not going to tell Neva Rogers, “No.” Sometimes, you have to take a tough
case. Well, it turns out that this guy is on the road doing ninety miles an hour
in a sleet storm because the company that he worked for had an inclement
weather policy. And the only way I found that out was after two years of
litigation, after depositions at corporate designees where I discovered that the
defendant in the case had gone to his lawyer’s office—after discovery, after
the lawsuit had been filed, after I sent them written discovery requests—
loaded up forty banker’s boxes worth of documents, took it out to his ranch
and burned them. We said this guy was in the course and scope [of his em-
ployment]. But if I wanted to prove it, I did not have the documentation to
prove it. Our theory was vicarious liability, [and] that he was actually [in the]
course and scope because of the arrangement—that this was a remote job site;
this guy was actually on the clock. The law was bad then. It is even worse
now. So, we knew that even if we won the trial court, we were probably going
to lose at the court of appeals.

So, then I [conducted a] focus group [of] the case. Focus grouping cases
is important. Some people call them mock trials. You have got to spend the
money, even if it is a case that you are not going to monetize, right? You took
the case. Rule number two: Do what you said you are going to do. So, I took
the case. Now, I got to do what I said I was going to do. So, now I am spend-
ing money on a focus group. You know what the focus group said? “What is
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giving this African American lady from Alabama money going to do about
bringing her kids back?” I am not kidding. I had eight juries tell me that. They
said: “Well if we are going to award damages, how much money do we give
her? How much was the burial for three kids?”” I am not kidding, guys. I hired
the most prestigious trial consultant in the country. I use him on every single
one of my cases. And he said: “Mike, this case is not going to be won. If you
can win liability, you are going to get killed on damages. It is the wrong
plaintiff in the wrong venue.” I said: “We are going to try this case. I just paid
you fifty grand to tell me I am going get my butt kicked. What I want to know
is: how do I win the case?”” He said: “You have got to drop vicarious liability.
They are nullifying on that. They do not like your client, and you got to stop
talking about your client.” It undercuts everything that we are taught as law-
yers.

So, instead, I did that. On a wing and a prayer, I dropped by vicarious
liability, and I went in and argued the policy was a bad policy. I just did direct
negligence against the company, which has a policy. The policy said that if
you want to get paid you got to be at the job site, signed in on an inclement
weather day, or you do not get paid. That is why this guy was on the road
doing ninety miles an hour at five o’clock in the morning on a Saturday. So,
we tried the case. During the case, after my client testified what it was like to
pick out three coffins and three headstones for her children, the lawyer for
the insurance company comes over and whispers in my ear and says: “We
have got a settlement offer.” They offered us $0 [originally]. Do you want to
know how much money they offered [after the start of trial]? $100,000. They
said: “We mock-trialed this case too. No jury in Midland County is going to
give your client any money.” I will not tell you what I said after that. Yeah.
Cannot print it. So, the jury came back, and it was the biggest verdict in the
history of Midland County. $6 million. It is not a lot of money—mnot for three
children lost—but it meant everything to my client.

So, the application of that story is this. By the way, the fourteen-year-
old girl’s claims were poured out completely because of the release. The only
claims that were asserted in the case was the mother’s claims. So, when the
case was over—this is about always being moral, ethical, and legal and eve-
rything you do—when the case was over, and we had the settlement agree-
ment, and we actually had to go close the probate for the children, we went
down, and we said: “You know what? We are not going to take a fee on this
case because otherwise, this little girl, who lost her dad and her three siblings,
is going to get zero dollars.” So, we donated our fee, set up a trust, and gave
it to that young lady. She is going to go to college and lives because of that.

Ladies and gentlemen, there are heroes every day—and it is not Battle
Valor, and it is not somebody who earns some accommodation on the battle-
field, but it is what you are doing. You have an opportunity to change some
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bad things that are going on in this country. There are bad things in our pro-
fession. You are armed with the power to do it the second you get your law
license. Here is what my encouraging words are on that: Do it. Do the right
thing even when it is tough. If somebody does something that is wrong, stand
up for them. Right? You do not need the disciplinary rules to know how to
do that. Learn the disciplinary rules but do check your common sense about
what it means to have integrity and what it means to be a hero. I appreciate
you all for your time.

Remarks of Dylan B. Russell

Professor Rensberger. Counsel. May it please the court. [Laughter]. Af-
ter following two very successful plaintiffs’ lawyers, personal injury for the
most part, you are going to get to see a little bit of what an appellate lawyer’s
brain looks like. When we were preparing for what topics we would discuss
today, we got some questions sent by Professor Rensberger. There are eleven
of them. There are three of them that sparked thoughts in my mind about
ethical issues. And of course, I had to research the law after spotting some of
those issues.

One of the questions was, “When does a trial lawyer start thinking about
an appeal?” So, I started out doing mostly trial work and, at this point, [ am
doing mostly appellate work and some trial work still. But I still remember
what it is like to be a trial lawyer only and not do appeals. The next question
was, “When is making a serious, but probably losing, motion a part of a good
representation?” And another question was, “How do trial advocacy skills
diverge from appellate skills?”

So, with those three questions, I honed in on two or three rules: Texas
Disciplinary Rules of Professional Conduct and also the Texas Standards for
Appellate Conduct, and they have some similarities. One of them is Rule
1.01(a): “A lawyer shall not accept or continue employment in a legal matter
which the lawyer knows or should know is beyond the lawyer’s competence

.2 It keeps going; I will stop there. Comment two of that rule says, “In
determining whether a matter is beyond a lawyer’s competence, relevant fac-
tors include the relative complexity and specialized nature of the matter
....”* And then the rule continues after that. So, whether you are competent
is based upon the complexity and specialized nature of the matter. And of
course, | am thinking, “How does an appellate lawyer think?” Rule 3.01 in
the Preamble says, “A lawyer shall not bring or defend a proceeding, or assert
or controvert an issue therein, unless the lawyer reasonably believes that there

2. TEX. DISCIPLINARY RULES PROF’L CONDUCT R. 1.01(a), reprinted in TEX. GOV’T CODE
ANN., tit. 2, subtit. G, app. A (TEX. STATE BAR R. art. X, § 9).
3. Id.R.1.01 cmt. 2.
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is a basis for doing so that is not frivolous.” So, what does frivolous mean?
Comment two says that what is frivolous is “if the lawyer is unable either to
make a good faith argument that the action taken is consistent with existing
law or that it may be supported by a good faith argument for an extension,
modification or reversal of existing law.””

So, in other words, as Daniel mentioned a moment ago, he was worried
about how to present a case to the Supreme Court of Texas and sort of being
up in the air on an issue that could have affected the outcome of that case
potentially on appeal. So, with that framework, I am going to talk a little bit
more about a couple of rules under the Texas Standards for Appellate Con-
duct, which I think are pretty interesting. This is under the Lawyers Duty to
Clients: “A lawyer owes [to] a client allegiance, learning, skill, and industry.
A lawyer shall,” shall, “employ all appropriate means to protect and advance
the client’s legitimate rights, claims, and objectives.”® Period. The next sen-
tence: “A lawyer shall not be deterred by real or imagined fear of judicial
disfavor.”” Anybody who has practiced law has seen some judicial disfavor
before. In fact, when you are asking for your probably second to last—if not
your last—extension on a brief deadline, they will say, “Further extensions
will be disfavored.” You know how many times I have asked for another
extension after a “further extension will be disfavored?” Probably about a
hundred times.

But I am going to talk now about case examples because, of course, |
am making an oral argument right now, so I have to talk about case authority.
Well, the case authority is Agar Corp. v. Electro Circuits International, LLC,
580 S.W.3d [136], 2019. You might have guessed that | argued that and won
it at the Supreme Court of Texas, at least on the issue I am going to talk about,
I did not win on everything. But let me just give you a little background about
that case. Agar is Mr. Joe Agar, a man that [ knew before he passed. The issue
was he had two employees, and he was an inventor and had patents, he basi-
cally created, sold, and developed oil and gas measuring devices, and he had
two employees that left at different times, but ultimately, they set up a com-
pany to compete with him and his company by stealing his trade secret and
then selling to Agar’s customers. And they did that. That lawsuit was brought
in April of 2008; it is still pending in Harris County District Court. But, it
was brought in 2008 and at some point, we figured out there was a company
that these two former employees had set up to sell to our customers. So, we
brought a conspiracy claim under Texas law. Conspiracy to do something,

4. Id R.3.01.

5. 1d. R.3.01 cmt. 2.

6. TEX. STANDARDS FOR APP. CONDUCT, Lawyers’ Duties to Clients, reprinted in TEX. R.
APP. P. (West 2025).

7. Id
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but what? You cannot conspire to conspire; you have to conspire to commit
a tort under Texas law. So, it can be conspiracy to commit fraud, conspiracy
to misappropriate trade secrets, or a conspiracy to breach your fiduciary du-
ties to your former employer.

Under Texas law, since 1938, at the time that this was all being litigated,
Texas law said that for conspiracy, it does not matter what the underlying tort
is, there was a two-year statute of limitations. Well, we had brought these
new claims more than two years after we started the lawsuit. So, the issue
was that we might be barred by statute of limitations if this new party that we
brought in, this new company, that one of the former employees was still
operating to sell our technology to our customer—we would be barred under
the two-year statute of limitations. It turned out that the 1938 law was a Waco
court of appeals case that had said the conspiracy limitations period is two
because it was, at the time, two years under the statute. It has been four for a
long time.

So, long story short, we are getting to the summary judgement stage,
and I think the other side filed a no-evidence motion for summary judgement,
and they said, “There is no evidence of a conspiracy.” And the judge says,
“Well, I think there is evidence, but I think you lose on statute of limitations.”
So, he signs the other sides’ summary judgement order and throws the case
out on statute of limitations. But the order that he signed was the order that
said nothing. If you know anything about Texas summary judgment jurispru-
dence, if there are fifty reasons why summary judgment should throw your
case out, and the judge does not specify what reason, you have to win every
single one of those fifty reasons on appeal to get a reversal. So, I said, “Judge,
please modify your final—this is appellate lawyer thinking—please modify
your order to specify that the reason that you said on the record was the stat-
ute of limitations being two years,” because he kind of agreed with me that
two years does not make sense.

This is getting back to the rule about reversal of existing law, and that it
is not frivolous to ask courts to reverse existing law, even though a trial court
is bound by the courts of appeals and the Supreme Court of Texas. So, I con-
vinced the judge to change the order to specify the reason he denied the no
evidence and granted the affirmative defense of the statute of limitations of
two years. He changed that so I did not have to defend the fifty other reasons;
I just had to defend what the statute of limitations of a conspiracy tort
was. And all I had to show was, since we filed between two and three years,
that I had a three-year and four-year statute of limitations claim that would
not be barred if those underlying statute of limitations theories—Ilike fraud
and breach of fiduciary duty, which are four-year claims—would survive if
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the rule was a statute of limitations for conspiracy and based upon the under-
lying tort, not this blanket two-year rule. Because that had been the blanket
two-year rule.

So, I go to the Fourteenth Court of Appeals, and [it issued an] opinion,
and of course it affirmed because, of course, the Fourteenth Court of Appeals,
like the First Court of Appeals, had concluded all conspiracies of whatever
the tort is our two-year statute of limitations since 1938. Well, one of the
panel members of that three-judge panel was Chief Justice Frost, who I hap-
pened to intern for back in the day. I did a motion for en banc consideration
for the whole nine-panel court, and Justice Frost, at that point, took it upon
herself to write a concurring opinion. I will summarize briefly what it said. It
basically said: Dylan is right, two years is wrong, conspiracy should be the
underlying tort statute of limitations, which the Texas Legislature puts—for
the most part—in Chapter Sixteen of the Texas Civil Practice Remedies
Code. You have the list of all the differences and whether it is two, three,
four, one—whatever. She wrote a very good opinion. She gave some of the
best examples. There is a civil claim for sexual assault of a child—would not
like to think about that—but it makes sense that a child who is sexually as-
saulted would like fifteen years to bring that claim when they are probably at
adult age. She said it makes zero sense for two people to have conspired to
engage in that tort and to have that statute of limitations period be two instead
of fifteen. And that is what a conspiracy is under Texas law—and pretty much
every other state—it is two or more persons coming together to agree to and
to take overt acts in furtherance of some tort. So, two people came together
and said, “Let us go sexually assault a child.” Under Texas civil law, that
would be a two-year statute of limitations. If it was one person, it would be
fifteen.

So, that was a very compelling argument. We went to the Supreme Court
of Texas and 9-0 on that issue, they reversed. You know how long that
took—so here I was in Judge Mike Miller’s court, Eleventh District Court of
Harris County, telling him this law in Texas, since 1938, about two years
being the blanket statute of limitations for conspiracies, is not correct—it is
just wrong. He said, “You are probably right, but I am bound by the court of
appeals.” I go to the court of appeals, and [they] are bound by our own prec-
edent. Chief Justice Frost says, “I am going to concur the judgement because
we cannot change the law because we will now be in conflict with the First
Court of Appeals, who shares the same ten-county jurisdictions.” So, she says
the supreme court has to fix it, and they did. That is an April 2008 case. That
summary judgment—the modified summary judgment—that 1 got Judge
Miller to sign was on November 6, 2014. That was the day I got my law
license. Not that year. That day in November, so from November 2014 to
September 2019. So, it was four years and ten months before the mandate at
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the Supreme Court of Texas issued the final word that Dylan was right. But
it only took four years and ten months to change the law in Texas.

So, the point is do not be afraid, particularly if you are an appellate
lawyer, that we may have to win this case five years from now because we
have to change the law. There is nothing frivolous about advocating so long
as you have reasons to explain why you think the current law is wrong. There
is nothing wrong with doing that, and that is not frivolous. Do not let the
disfavor of any court or any judge deter you from doing that.

REMARKS OF CIVIL TRIAL & CIVIL APPELLATE ADVOCACY PANELISTS
MODERATED BY PROFESSOR JEFF L. RENSBERGER

JEFF L. RENSBERGER: Okay. Listening to you all, I have a question
for the panel but get your questions ready because 1 would like to hear what
your questions are too. I just noticed a couple of you kind of talked about
your father and of role models, [including] people and lawyers you have
learned from. You may not have even known they were a role model at the
time.

So, we want to talk about that: how you learned to be a good lawyer and
then since you are at a stage in your career now, you are in a position to kind
of flip it around and be the role model to somebody else. I would just kind of
like to hear you talk about role models and how important that is in forming
your professional character.

DANIEL JOHNSON: Well, I think I had a couple of role models. First
of all, I worked for two federal judges who, one was John D. Rainey, and the
other was Gray Miller, both at the Southern District of Texas. They are ap-
pointed for life. Those two never let the job get to them. They were always
just there to serve the public. Both of those two judges were just the epitome
of class, and I think they influenced me in terms of the way I try to conduct
myself in my career. In terms of a lawyer, I started at Fulbright & Jaworski
working under a gentleman named Steve Roberts, who was kind of part of
the old admiralty section there, and if you ever get a case with Mo on the
other side, it is like okay get ready, this is going to be fun. Steve was one of
those people too. [He is] super aggressive, he thinks outside of the box, and
I think that makes a really good lawyer, really good trial lawyer is the way
you think about things. You know, there is a conventional wisdom, and I
think the best trial lawyers just do not follow conventional wisdom and Steve,
to me—he is mostly retired now but a long time Fulbright & Jaworski part-
ner—was really influential in my career.

MICHAEL P. LYONS: So, I guess I will jump in here. I mentioned that
my parents divorced when [ was four years old. Well, my dad remarried when
I was eight, and he married a woman who was a paralegal, and she worked
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for a very prominent, very well-respected lawyer named Bob Greenberg. It
is interesting that you ask me this question because one of Bob’s best friends
and classmate at the University of Texas was a man named Gary Reisner.
When I told you that I was going to go talk to Mr. Reisner, that is what we
talked about. I said you probably do not remember me, but Bob Greenberg
was my mentor. Harry Reasoner actually wrote a recommendation for me for
something because Bob insisted that he do it. I remember the handwritten
note that Reasoner sent back. So, the point to that is: by the time I was nine,
I was hanging out at a law office, and I was watching Mr. Greenburg, who I
see once a month. He is struggling with Alzheimer’s right now. He is eighty-
five, and I see him once a month, and I treasure the moment. He tells me the
same stories over and over again, but he is an incredible man. He has tried
tons of cases—tried cases against Jamail. But the point of the story is that I
was blessed with knowing very early on what I wanted to do. I knew I wanted
to be a lawyer. [ knew I wanted to try cases. I sat, and [ watched Bob anytime
he was in Houston when I was in law school. I would watch him do appellate
arguments at the courts of appeals. I would go to trial courts and watch him
try cases all over the state. I just learned, and I breathed it, and I lived it. |
have been continuously employed at a law firm since I was fifteen years old
uninterrupted—I knew what I wanted to do, and I had a lot of help from a lot
of people.

That is the important thing about mentorship: helping people. Help them
achieve whatever their best and finest that they can offer is. But then here is
the other thing about that—there is a rite of passage that comes with having
a mentor. I cherish everything that Bob did for me and everything that other
people did for me to get me where I am today. I am so blessed, and I am so
proud of what I have accomplished. But I am also incredibly grateful. So, I
write every single person that calls me and says, “Hey.” I do not care where
they went to law school. “What would you do? What advice can you offer?”
I'will give them my time. I will take time out of my schedule to sit down and
say, “Here are some recommendations.” I will write them a recommendation.
I write probably fifty recommendations a year to law schools and to under-
graduate schools. Anybody that wants it, that can earn my respect by saying,
“Hey, | am committed to what I am doing.”

So, that is the advice that I would give. If you get the opportunity to
mentor somebody—because everybody sitting here did not get here by some
Big Bang Theory. Something happened. Something happened for you to be
here at this moment, at this place. Just make sure you repay that debt. It is
what makes society go around, and it is what makes this profession great.

DYLAN RUSSEL: Unlike Mike, I did not have the faintest spark in my
brain at any point in my life that I wanted to be a lawyer because, among
other things, I was a saxophone performance with a jazz concentration major



2025] 30TH ANNUAL ETHICS SYMPOSIUM 325

at UT. However, that very fact led to me, before law school, to play in a
particular band called Duck Soup, which is based out of Austin. I did pretty
well my first year—not nearly as well as Daniel did, being the valedictorian
the year behind me. But I did well enough to get an interview at the Four-
teenth Court of Appeals.

In my interview with then-Justice, soon-to-be-Chief Justice Frost, the
first thing that came up when she was looking at my resume was the fact that
I played with Duck Soup. She knew [the band], which is called the “Unoffi-
cial Band of the PGA Tour,” if anybody knows. So, it was because of that
that she gave me the chance to work for her my first summer as an intern.
That was really my first involvement, other than being in law school classes
and listening to law professors and trying to learn to work in a real court and
see how it works and watch lawyers come make oral arguments. I did not
think at the time that I would be an appellate lawyer down the road, but that
definitely planted a seed in my mind. So, I certainly appreciate that mentor-
ship from Chief Justice Frost.

JEFF L. RENSBERGER: Questions you all? Yes.

AUDIENCE MEMBER: Besides working at the DA’s office, what are
the best ways for a civil lawyer to get trial experience?

MICHAEL P. LYONS: I will jump in here. So, if you know you want
to try cases, what you need to do is you need to go somewhere where they
try cases. You are right. I have been at big-white shoe firms—we call them
tall-building lawyers. Now, I am a small solo. I have got six lawyers that
work for me. We are kind of like a seal team; we have exactly what [ need to
go to try cases. We do not need anything else, but there are places you can
get trial experience other than the DA’s office. And look, that is good work.
I mean, trying cases, being on your feet, and making arguments. Those are
all the things you need to develop the skills to hone in and be whatever it is
you want to be as a trial lawyer. But the best advice I would give, if you are
going to go talk to people, is ask, “How many cases did you try last year?” |
will tell you in my office, my young lawyers, I want them to try at least two
jury trials a year. The guys that are older, the guys that were around long
before me, would laugh at that and say you need to be doing two a month.
That is just not possible anymore. I will tell you when I got licensed to prac-
tice in November of ’99, within two weeks I was trying cases. Now, I was
not setting any records; it was not 7exaco v. Pennzoil, but it was fender-bend-
ers and car accidents. Anything I had to do where I could pick a jury. Some
of those juries were even in JP Court where you had a petit jury, but at least
you are out there forcing yourself to do the uncomfortable and forcing your-
self to be in situations where you have to learn how to handle yourself.

So, here is the other thing you could do, even if you are at law firm A,
if you are not getting the trial experience you want, go to your supervisor and
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say, “Hey, I need more trial experience. I want first-chair or second-chair trial
experience. Who do you know out there trying cases that I can go sit with
and try a case?” So, if anybody comes to me at my law firm and says that—
well first off, they are not going to say that they are not any trial experience—
—but they say that they want more trial experience, hell I will find somebody.

DANIEL JOHNSON: I agree with that in the sense that you have to find
out whether they are willing to go to trial. On the plaintiffs’ side, there are a
lot of firms that would just refer cases out. [They have] their names on bill-
boards that you pass every day, but they do not take cases to court. They bring
in thousands of cases a year and they refer them out. This business model,
there is nothing wrong with that, but they just do not go to trial. I have a
young associate who just finished her first year and she tried two cases in her
first year. Not the first year, but we always try to do step by step. Like, “Okay
you are going to do the opening, and you are going to handle one witness.”
[The] next trial, we may give him another part of the case, but you have to
find the firm that will try cases. From a volume standpoint, there are a lot of
firms that do car crash cases.  mean if you watch on livestream Harris County
[district courts]—that is a great resource by the way. If all you folks that want
to be trial attorneys, you can now watch trials on just about a daily basis. The
vast majority of the cases that are tried down there are car crash cases, and so
you find a PI firm that tries cases and, if that is what you want to do, you will
get some trial experience.

DYLAN B. RUSSELL: I would say, I do not really do personal injury;
I have not done it. We do not do insurance defense. So, what we do is com-
mercial real estate business disputes. My firm, when I started, had about
twenty-five attorneys; it is now about forty-five, and it has slowly grown over
the years. We do try cases but not as much because of arbitration clauses and
settlements. It usually takes one side, or both, in a case like that to have, what
I would call “crazy”—where one side has something fundamental about
wanting to go all the way. Like the Agar case that has not been tried yet, that
I mentioned, but that kind of client will go to the fences, so to speak, on a
case because of the way they feel about the issue.

What that means to me is going to a firm of a size that a first-year attor-
ney can try a case. The first case [ ever tried was a very small business dispute
between a national home builder and a real estate agent, who did not get a
bonus that the Multiple Listing Service (MLS) listing said he would get if he
closed on a home, and he did. That was back when small claims court in the
jurisdiction was $5,000. I tried it against one of the main partners at the time
of Coats Rose Yale Holm Ryman Lee, Mr. Lee, who was my opposing coun-
sel, and we won, and the jury deliberated for an hour and a half on a $5,000
verdict. I did that in my first year, and afterward, the client—I will never
forget this, he is still a client of the firm, and this was twenty years ago—
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said, “I did not have confidence in you” because I was so young. But after
we won, he was obviously happy. Go to a firm where you will have those
chances and, obviously when you are doing interviews, ask whether you
could try a case even if it is a smaller one, even as a first year. Even as a first
year, | had no co-counsel or anything; I was all by myself.

MICHAEL P. LYONS: Professor, can I add one other thing? If I left
here and did not say this, I would be making a huge mistake. I made a big
mistake when I got out of law school. I came out of here saying, “I want to
try cases,” and I went to a firm that tried cases. I was there for about two
years, and I had great mentorship and great lawyers around me who tried
cases. Then, I had someone knock at my door and say, “You know we will
pay you twice as much to come to this great big law firm.” And [ said “Wow.”
I went to a private law school, I financed my education, both undergrad and
law school, and I said, “I should take the money.”

Never mortgage what it is your goal is. You want to be a trial lawyer,
get up every single day and say, “What am I doing to advance my goal?”” You
should not sacrifice money. I think I was making $65,000. I was the top of
my class, top seventeen people, law review, mock trial, all of that. I was mak-
ing $65,000 a year; this is 1999. I think the job that I took was making
$120,000, and I thought “How the hell am I ever going to spend that much
money?”

But in all honesty, there are lots of places you can mortgage your future
based upon money. What you want is opportunity and experience and being
in an environment that is nurturing and a culture that is going to get you op-
portunities and develop you. That is what is the most important thing. The
rest will take care of itself. You will make a ton of money if you want to make
[a ton of] money. You will make money if you develop those skills.

JEFF L. RENSBERGER: Any other questions? Could you talk a little
bit about civility? I was listening at the lunch panel, talking about Joe Jamail
and back in the day, and all the lawyers would get together at the Rice Hotel
at the end of the day and have a drink together. It is not quite how the world
is today, I do not think. Could you talk about civility or lack of civility and
how you see that changing over time, the cost of that, and how you try to
work against that?

DYLAN RUSSELL: That is a difficult thing. It happens all the time,
even to this day. I wish it did not happen. I think the only thing that I have
learned over the years is that mostly in the trial court cases, but even some-
times on appeal—usually not with appellate practitioners that do it a lot, but
it happens. I think it is just part of the litigation business anyway—that people
are not very professional sometimes. I have had partners at big law firms,
who I met for the first time, use language that I might use around friends and
family and colleagues when no clients or no judges are around, but I have
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had that happen. I think you just have to be the professional in that situation.
I think you have to call it out and say—I had a conversation just like this
before: “Hey, do not talk to me like that. I am not your friend. Talk to me
professionally. We can address this issue.” Whatever the issue is.” You just
have to let it roll off your back and try, the next time you see that person, to
put it to the side. That is sort of the way I have dealt with it over the years.
The older I get—I just turned fifty last December—the more I realize the best
thing to do is to just not respond at all. You get those emails, and everybody
is fussing about this or that, sometimes it is best just not to say anything.

MICHAEL P. LYONS: So, your question, Professor, is topical because
what we are witnessing right now, in 2024, is the erosion of cultural civility
as a whole. Treating people like human beings. Twenty years ago, the stuff
that is said in our politics, for example, you would be black-balled and out of
politics. Now, we are electing people that choose that. We need to make a
decision as a society about who we want to be. We need to make a decision
as a country of who we want to be. You have an opportunity, as a profes-
sional, to decide what kind of practice you are going to have and what type
of bar you are going to have.

So, here are a couple of things that I think about all of the time. I re-
member [ had gotten crossways with a lawyer early on in my career. Probably
because I was hard-charging and being ridiculous. You just do not know what
you do not know when you are a first- or second-year lawyer. A partner
pulled me aside and said, “Hey, listen. You need to calm down. And you need
to relax. You need to make sure to treat the person across the table like they
might send you a case.” If nothing else, self-preservation. Do the right thing.
There is a place for civility, and it should always exist in our society and in
our profession. Be civil. But if nothing else, you would be surprised how
many cases | get from the person on the other side of the table. Now, I am
friends with those people. I had dinner last night with a guy I just had a six-
person fatality helicopter [case] that lasted three years. It was tried in two
different jurisdictions. I am friends with his entire family as a result of that
case. We would knock each other’s teeth in. But that is the way to do it.

I will tell you the other reason why. This is a practice tip of living life
as a lawyer. You all are no longer going to be civilians. You are going to be
lawyers. You are not going to be normal. Normal people can go home and
not worry about the stuff that you all are going to have to deal with. Let me
tell you, it is a lot to handle. I do not know how I compartmentalize half of
it. I know that I am not doing it as healthily as some other people do, but I
am doing it in my own way. So, here is this other practice tip: be civil if for
no other reason that it is terrible to walk around and be pissed off and have a
bunch of anger pent up. Right? I read a book the other day about a guy named
Bill McRaven, have you all ever read any of his stuff? Bill was a Navy SEAL,
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he was the head of SOCOM, he was the Chancellor at the University of
Texas, and he has written a series of books—some of which are on leader-
ship—and he has got a section in a book called The Hero Code, and he says,
“Forgiveness is not something that is necessarily for the person you are for-
giving. It is also for the forgiver.” [It is better to forgive] rather than holding
on to a bunch of pain and anger and just being upset all of the time. That is
going to ruin your life. You will get divorced, you will not be an effective
lawyer, and you are not going to represent your client effectively. You do not
want to turn a case into—instead of it being about the issues of the case—
being about the personal animus between the lawyers. What that does is cre-
ate a dynamic where the case does not get resolved because you hate the per-
son on the other side of the case. So, if nothing else, water under the bridge,
and if somebody wants to be a jerk, let them. You can confront them, and
you can say, “Hey, I do not appreciate you acting that way.” But you know
what? Do not do it back. Put a stop to it. Be civil.

DANIEL JOHNSON: I echo those comments from both of them. This
profession is very hard, and Mike is right. It is hard to turn off. Especially
when you get to a level where you care a lot about your clients, you run a
business, and you take it home. It is the first thing you think about when you
wake up in the morning—sometimes you wake up in the middle of the night
and you are thinking about stuff. It is just not worth it to be that aggressive.
Then, when you encounter an asshole on the other side—and you know that
is what it is, you can call them a jerk or an asshole or whatever you want—
but that is what they are. You just kind of focus on what it is you are trying
to do. You are trying to get your client the best result that they can, and if you
stoop to that level, you are going to sometimes lose focus of what your ob-
jective is. I think that there are some people I will not talk to on the phone. If
they come across early on the case that they are just going to be a jerk, I will
just do everything by email—just confer by email and that is it. I am just not
going to talk to you. I do not want to take up my time and my emotional
energy getting distracted from what my ultimate goal is: to get the best result
for my client.

MICHAEL P. LYONS: [May] I say one other thing?

JEFF L. RENSBERGER: You sure can.

MICHAEL P. LYONS: This is something I learned later in my career,
and it is a good tip. Do not be afraid to apologize. You are going to lose your
cool, you are going to make a mistake, you are going to send a flippant
email—do what I do, by the way, type the email and delete it— but you are
going to do something that sort of undercuts what we are talking about. You
may be uncivil, and do not be afraid to go up to that person and say, “You
know what? I made a mistake; I am really sorry, and I hope you will accept
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my apology.” You would be surprised. This goes to the level of profession-
alism that does exist in our profession. If you make an honest mistake and
attempt to apologize to somebody, man, that goes a long way, and that is
integrity. That is integrity. Admitting that you made a mistake and trying to
make it right is integrity. So, never be afraid to admit that you made a mis-
take.

JEFF L. RENSBERGER: Very good. We are at our time. It is the
bottom of the hour, two thirty. So, I think we have a break next, is that cor-
rect? Join me in thanking the panel.

RETIRED AND FORMER JUDGES QUESTION AND ANSWER PANEL: A VIEW
OF ETHICAL ADVOCACY FROM MASTERS OF THE BENCH AND BAR

Remarks of Editor in Chief Rick Ali

Okay, we are going to go ahead and get started. Welcome back, every-
one. This is our final panel of our Symposium program. I think that this is
going to be a really fun panel. This is going to be a little bit different than
how we have conducted the previous panels in that I will moderate this panel.
This is meant to be more of a discussion between us, the students, and our
distinguished alumni and former Supreme Court of Texas justices and a for-
mer Texas Court of Criminal Appeals justice. In other panels, I have intro-
duced our panelists, but I am going to let our panelists introduce themselves
here. But I will go ahead and start us off.

My name is Rick Ali, for those of you who do not know me. I am the
editor in chief of the South Texas Law Review. I will graduate this May, and
I will graduate magna cum laude. After taking the bar, I will join Foley &
Lardner’s litigation practice group in their Houston office.

Ladies first, Justice Guzman, if you would like to start us off.

Remarks of the Honorable Justice Eva M. Guzman

I have to take that obligatory LinkedIn photo! But good afternoon, eve-
rybody. I am very, very happy to be here with you today and privileged to
join you. The student body looks much different than it did when I was here,
and this is a great and positive thing. This law school has had a tremendous
impact on our legal community.

I am going to tell you a little bit about myself. When I was sitting where
you are sitting, I never imagined that I would one day sit on the Supreme
Court of Texas, and that I would one day have the great honor of being the
first Latina elected to statewide office in this state. With that opportunity that
I had came much responsibility and much privilege, and a part of that is giv-
ing back. So, as we get into this Ethics Symposium, I want to talk about our
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obligations as lawyers. Along the way, before I was on the Supreme Court of
Texas, I had been on two other benches, and I was also the first Latina on
those benches: Harris County District Court and the Fourteenth Court of Ap-
peals. After an appointment by Governor Rick Perry, Governor Bush, before
he was President, appointed me to the trial court. And then, Governor Perry
once again appointed me to the supreme court. [ am now a partner at Wright
Close & Barger and practice appellate law.

It is a lot of fun to go back into the private sector after being a judge for
twenty-two years. There is much to learn, but what it says to me is that in the
legal profession, there is so much opportunity within our profession to do
whatever you want to do. I am honored to be on the panel with Judge Baird,
and my law school classmate, Judge David Medina, who also served on the
Supreme Court of Texas. I think that is the first time our wonderful law
school had two justices on the court at the same time. So, it is quite a privilege
to be on this panel with my esteemed colleagues.

Remarks of the Honorable Judge Charles F. Baird

Good afternoon, everyone. My name is Charles Baird, and I am a 1980
graduate of South Texas College of Law. I want to thank you all for being
here, and I want to thank Rick and the Law Review for having us. I am tickled
to death to be here with these two; [ am in the middle. I am the criminal judge.
I was on the Texas Court of Criminal Appeals in 1990 through 1998. I ran
after practicing as a criminal defense lawyer here in Houston for ten years.
You have to be thirty-five years old, and you have to have ten years of expe-
rience to be on the Texas Court of Criminal Appeals—that is what the Con-
stitution requires. I had never held a political office before, never ran a cam-
paign before, and I did not like the way some of the judges were behaving in
Harris County, so I thought the only way to correct that was to leapfrog them
and get on the Texas Court of Criminal Appeals. And I did. I was the young-
est member ever elected to the Texas Court of Criminal Appeals, and I am
honored for that. I served there through 98, and then I served as a visiting
judge on the Fourteenth Court of Appeals and the Thirteenth Court of Ap-
peals, and the trial courts around central Texas. I taught Criminal Trial Ad-
vocacy here as an adjunct and some other courses as well. Then, in 2007, a
judge in Travis County retired, and I ran for his position, and I held the posi-
tion of the Judge of the 299th District Court. So, I have kind of done every-
thing in reverse order. Speaking of reverse order, I got married late in life,
and [ had my first child when I was fifty-one, and I had my second child when
I was fifty-four; so it is kind of hard to put two kids through college—you all
know more about what college costs nowadays than I do—but it was kind of
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hard to put them through college on a judge’s salary, so I decided leave the
bench.

I retired from the judiciary at the end of 2010, so now I am in private
practice. I started out with a firm when I first left the judiciary, and I did that
for a while. I am kind of a loner; I am kind of a maverick. I like being my
own boss, and I opened my own firm—it is called Baird Law Firm in Austin,
Texas. I do nothing but criminal state cases. I try every case I possibly can. I
do not know why I am saying that because I am going to be sixty-nine on
Sunday, but I try more cases than anybody else—I think—in Travis County.

I tried five jury trials last year and two court trials; I was in trial thirty-
nine days last year, and I have already had three jury trials this year. Hope-
fully, we will have a lot more. I am delighted to be here, and I look forward
to visiting with you all about ethics and advocacy. Thank you for having me.

Remarks of the Honorable Justice David M. Medina

Good afternoon, I am honored to be here. I have sat in these chairs over
the years; they kind of tremble when I come out here. I have had a great
experience here; I thank God every day that I get to be a lawyer. It is an
incredible blessing and an incredible journey. Speaking of journeys, Justice
Baird, thank you for leading the way for South Texas students to get elected
to the high court. We are honored—certainly Justice Guzman and I are hon-
ored—to follow in your great steps. Justice Guzman and I sat in perhaps this
class, and another class, right next to each other, on the first day of law
school. We remained friends ever since, and I was honored to serve with her
on the Supreme Court of Texas. Congratulations to you [Rick Ali], graduat-
ing with honors, and all these great things; you studied way too much.

Man, I can keep talking about my experience here; it was a great expe-
rience. | absolutely loved law school. I enjoyed going to class; I just enjoyed
the spirit of learning. For me, it was fun. [ was married, had a six-month-old
baby when we started, and 1 worked full-time—I had a full-time job that
sometimes required me to travel across the country. It is just time manage-
ment, that is all it is. It is not hard; it is just reading and writing and doing
your homework—that is really all it is. It is the same thing when you get to
the bar exam—just spend time on it, and you get it done. Then, you can come
and join the great law firm of Chamberlain Hrdlicka.

REMARKS OF THE RETIRED AND FORMER JUDGES QUESTION AND ANSWER
PANELISTS MODERATED BY EDITOR IN CHIEF RICK ALI

RICK ALI: Thank you so much, that was great. As you can clearly see
there is a wealth of knowledge and wisdom on this panel. They have went in
every direction, in the judiciary, now in the private sector, in big law, and
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even solo practitioner or private practice. What is even better about that is
that they have graduated from this institution. You know, they sat in the
chairs that you all are sitting in now. I think it is incredible to see the accom-
plishments of all our amazing panelist, because that shows us, as students,
that maybe we have a chance of accomplishing just as much. Really great
examples of great advocates here.

What I would like to start off with is to ask each panelist, and Justice
Medina maybe you can start to explain in your own words, what does it mean
to be an ethical advocate?

THE HONORABLE JUSTICE DAVID M. MEDINA: Well, that is
pretty simple. I think we learn as young children that you want to do right.
You do not want to disappoint your parents; you do not want to disappoint
your grandparents. For me, | think that is what the practice of law is. [ want
to represent myself in a way that I never ever disappoint my family. That is
just being a good person and being a good lawyer. I grew up in a small com-
munity; we worked hard just like all of you do here. I also was in the boy
scouts; I say always be prepared. That is all it really is. It was said here earlier
by, I think Mr. Loyd, I cannot remember, one of the lawyers. Represent your
clients within the parameters of our rules—here is something that I like; I
remind my clients of this when they try to give me direction on how to handle
their cases. It is the Texas Lawyer’s Creed, this is very important, take a look
at it. You can Google it now; it is very available. “The conduct of a lawyer
should be characterized at all times by honesty, candor, and fairness.” And
that is how I try to hold myself out every day when I get an opportunity to
represent somebody, whether it is in the courtroom down here in Harris
County or throughout to state, in the court of appeals. Be consistent and be
consistently good.

THE HONORABLE JUDGE CHARLES F. BAIRD: I look at ethics in
two ways. One of them is the ethics of being honest; your word is your bond.
I know that is kind of a tired saying, but I think that is absolutely true. If you
are going to tell somebody that you are going to do something, do it. If you
are going to tell them you are going to do something on a particular time, do
it. Be prompt, be professional, always deliver on your promises. I believe in
being terribly honest with my clients and the judges and the other lawyers
that I work with. I believe in candor to the court. I think if you have those
qualities, it pays off in great benefits. First of all, you do not have to remem-
ber you lied to somebody so you cannot remember what the lie is; it is easy
to always tell the truth. The second thing is, it gives you more creditability
with whoever your adversary is, whoever your client is, or the court. If you

8. THE TEXAS LAWYER’S CREED—A MANDATE FOR PROFESSIONALISM (1989), reprinted
in TEXAS RULES OF COURT: VOLUME 1—STATE 866 (West 2025).
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tell the court, “I am arguing A, B, and C, and realize the case of Jones v. State
is against me, but I am going to argue A, B, and C anyways.” Just like the
speaker from the last panel said, this has been the law for forty years, but he
kept knocking on that door and finally got that law changed after forty years
and sometimes you can do that as well. Tell the judge if there is law against
you, be candid about that. When you say, “I am arguing A, B, and C, and I
know that Jones v. State is against me.” The judge will remember that. So
then when are you are arguing a different point, and you are saying, “I got
the law on my side,” the judge will give you more creditability because she
is going to believe that you do have the law on your side, and if it was not on
your side, you would have told them about another case that was against you.
Always do that: be honest and ethical and candid with the court and your
adversaries.

The other thing is, about ethics, is that I think you have to have a work
ethic, and I think that you better love practicing law. Because if you are going
to practice law at a high level, you have to love the law, even the mundane
part of it. You have put in hours and hours and hours. I used to think that the
longer 1 did this, the easier it would get, the less work I would have to do,
whatever, and I think I am putting in more time now per day than I did as a
younger lawyer. I think the more you know, the more you realize you do not
know. So, the more you have to go through and work hard to make sure that
you are extra prepared. Have a good, strong work ethic, and make sure you
put in all the time necessary that it takes to effectively represent your client.

THE HONORABLE JUSTICE EVA GUZMAN: Well, I agree with
both of those comments, and I would urge you to think about the law from
different a perspective. We are all guardians of the rule of law, and our justice
system works because the public has some sense of confidence in our justice
system, and that is eroding day by day. Lawyers have played a large part in
what is happening, so think about your role as a guardian as a rule of
law. What does it really mean? And remember that you have one reputation,
just one, and once you tarnish it because you decide to take some sort of
slippery slope to further the interest of a client, it is hard to recover from
that. I have been in this profession a long time. I have been a judge at three
different levels. I have seen the best advocates in the country who live in
Texas, and I have seen some things I wish I had not seen. So, your reputation,
you are actually building it today. Now, imagine if I had been a jerk to my
colleague, David Medina, and he was working for Governor Bush at the time
as a general counsel and I am applying for appointment. You do not know
where you are going to meet your classmates next. That is not the underlying
reason for conducting yourself with ethics and integrity and trust, it is funda-
mental to the rule of law. But it is something to keep in mind. No client is



2025] 30TH ANNUAL ETHICS SYMPOSIUM 335

worth risking your reputation, your relationships, and in the end, the very
reasons that you wanted to become a lawyer: to fight for the truth.

RICK ALI: I think that is a really helpful note. Especially for us as law
students to understand because let us take Houston for example. There are so
many attorneys in Houston, but I think that we would all agree that at the end
of the day, that the community is actually very small, and everyone knows
everyone. | think that your reputation, your character for truthfulness and
honesty, and candor go a long way in your representation of your clients. Not
only your representation of your clients, but with your relationships you de-
velop.

To build on that, I am curious if you could expand based on your expe-
rience both at the bench and bar, what are some hurdles that you see practi-
tioners face that get in the way of adhering to those ethical rules?

THE HONORABLE JUSTICE EVA GUZMAN: For example, what do
you do with a very aggressive and unethical lawyer who in sitting here today
and decides he is going to practice in a way that is inconsistent with the rules
of procedure, with the rules of evidence, and you are going to see that. You
are just going to encounter that. And so, what are you going to do yourself?
Are you going there? Or are you going to choose a different path? I think you
have to be very strategic. It is not just: well, [ am just going to follow that law
and the rules. No. That is where being a good lawyer comes in. How am I
going to deal with this jerk on the other side? How am I going to deal with
her or him ethically? And how am I going to advance my clients interest? Part
of that is going to lawyers like Judge Baird, Justice Medina, Mary-Olga
Lovett, and Dylan Russell, who is still here. I bet they would entertain a
call. Would you Dylan? That basically says, “Look, I have got a really rough
situation, and I am not sure what to do.” Get some advice; that is key. That is
critical to knowing what you do not know and to seeking the help that you
need.

THE HONORABLE JUDGE CHARLES F. BAIRD: I concur with eve-
rything Justice Guzman has just said. I think that sometimes it is always eas-
iest maybe to take shortcuts with the truth or whatever, and I think maybe
there is always a fast buck to be made in criminal law or civil law or whatever.
Do not take those shortcuts. It is not worth it in the long run. One thing that
Rick just said that no matter if you are in Harris County or Travis County
where 1 am, wherever you are, even statewide to some degree, it is a very
small pool that we swim in. Everybody knows you can do the right thing
forever and nobody talks about it so much. But if you ever do the wrong
thing, and you are caught doing it, it gets around like you would not believe.
If I did that, no prosecutor that I deal with would trust me. They would be
right to not trust me. They would say, “Well, Baird, put it in writing. I do not
believe it unless you put it in writing.” I like what I mentioned before: your
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word is your bond. If you tell somebody you are going to do something, you
do it. That is the way you behave. Nowadays, with email and everything else,
if you do something wrong, something crooked, something underhanded,
something unethical, everybody is going to know about it. It is going to ruin
and tarnish your reputation forever so do not ever make that first mistake and
do that.

THE HONORABLE JUSTICE DAVID M. MEDINA: Well, that is all
well said. I was talking about this topic with one of my law partners today,
Kerry Williams, who just is a brilliant, brilliant lawyer and really one of the
main reasons I went to Chamberlain. He is an engineer, and he does interna-
tional work, and I did quite a bit of that when I was in private practice when
I was at Cooper Industries, so that entertained me. He gave me a quote and I
wrote it down so I would not get it wrong. It says, “It takes twenty years to
build a reputation and about five minutes to tarnish it.” That was said by
Warren Buffett on June 18, 2022. That is so true. We work so hard to build
credibility. As Justice Guzman said, you are doing it right here with your
classmates. I had plenty of classmates ask me, “Can I use your notes?” “Sure,
take them.” And another person will ask, “Why are you giving that person
your notes?” “Because they asked for them.” We still have to take the test;
we still have to learn it. There is nothing wrong with doing that to help your
colleague. Even in the course of litigation. You have probably seen My
Cousin Vinny, one of the greatest advocate movies ever written. The charac-
ter playing Vinny says, “They gave me all of the files!” You idiot they are
supposed to do that so there are no surprises in trial and so you work with
each other to try to reach a great resolution for your client. That is one thing
I take pride in doing is finding a resolution. That is not how many hours you
can bill on a file or how you can build your case for yourself financially. It is
how to find resolution for your client. How to do it quickly and how to save
their resources. It is about being honest and true to yourself. Who do you
want to be? Who do you want people to know you as? Do you want to get to
the end of your career, and someone said, “That guy was great until last week
when he sent out this stupid letter and now it is all over the news and now his
reputation is tarnished.” You do not get that back. Just stay true to yourself.
You will get lawyers that you run into that will want to make shortcuts. There
are no shortcuts. Read the rules. Know the rules. As Justice Baird said, al-
ways, always, always be truthful with the tribunal. Always. When you are
wrong, stand up, admit it. When you are right, stand up and represent your
clients with zeal. If you happen to not win that day, you live to fight another
day and just keep going. This is a great, honorable profession. It is honorable
and wonderful because we are trained to follow the rule of law. Recently, I
have been really disappointed when I see lawyers say, “Well, this is what the
Supreme Court said but that does not apply to me.” That is not our country.
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That is not what we learn to be. It is our duty as lawyers to keep that great
respect for the rule of law going forward. Otherwise, we just become like any
other country, which may not be good in my view.

RICK ALI: That is really interesting. In those situations where you have
attorneys that you feel may not be respecting the rule of law, and they are not
seeing things the way that you are, how would you approach that with your
junior associates or anyone that works under you?

THE HONORABLE JUSTICE DAVID M. MEDINA: I have encoun-
tered that with young lawyers, and you praise publicly, and you reprimand
privately. So, in that instance, I took the young lawyer aside and said, “This
is not the way I practice law, and nor should you. You already have a not so
sterling reputation amongst your peers outside of this firm. And how do I
know that? It is because they call me, and they tell me. And so, if they are
telling that to me, then when they see judges that are actually on the bench,
they are telling that to those judges too. And that is not who you want to be.”
And try to correct them and guide them in a positive way because you can be
extremely successful, like my two friends over here, by being courteous, by
being respectful, and understanding the rules of law.

There is no reason to be the bully in the deposition, the person who says,
“Well, if your client does not answer this question, I am going to call the
judge.” “Let me see which judge you are calling; I will call the judge right
now.”—I can do that. You know, do not be intimidated by bullies on the other
side. That is not what our practice is about. Those people cannot hide them-
selves. If you go to the courtroom and you are in trial, that character will
come out. As will the great character in you. And the jury, they will focus on
you, and they will get right away, “I like this lawyer. She sounds wonderful.
She sounds truthful. I am going to believe her until I cannot.” And you get
some pompous person who is maybe arrogant or has been a jerk in deposi-
tions, and that will come out, and the jury will see it. We know that because
we have been trial judges, and we talk to the juries after it is all over. I would
ask, “How did you reach your verdict?” “That lawyer was horrible, and he
was disrespectful to the witness.” “What about the evidence?” “Yeah, that
too.” They form impressions; so, what impression do you want to have all
the time every time? Because you are on now. You are lawyers. You are
there. You are at a different level. There are different expectations for you.
You are a professional. You have a license. We have 114,000 lawyers in
Houston, but there are four million people here. When you consider the pop-
ulation of the United States, we are a very small group of people. We are so
fortunate and so blessed to be able to practice law. So, remember that every
day because it is so easy to lose that license. You do not want to be on the
part that is publicly reprimanded. You just do not want to be there. It is easy
to avoid it. It is just simple.
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THE HONORABLE JUSTICE EVA GUZMAN: I want to add to that
because I think it is important. What are you going to do the first time one of
these bullies screams at you at the top of his lungs during a meet and confer,
for example? Are you going to respond in kind? Are you going to put him or
her in their place? Are you going to run to the judge? Someone asked me that
just last week, a young lawyer. There were two women of color in this meet
and confer on a very important case of significance. So, this lawyer yells, not
at all of the men around the meet and confer, but at these two young lawyers
who are at a top law firm, who are young litigators, wonderful, wonderful
promising lawyers. And so, one of them said, “Sir, you will not speak to me
that way. Now if you want to get back on topic . . . .” But then they asked me,
what do you do? I said, “You handled it well. Do not go to the judge unless
it happens again. And then, you can present it to the judge and say that this
happened twice, and this is how I addressed that.” But I think you need to
prepare yourself for that. It is going to happen at some point. So, I was curi-
ous, Judge Baird, would you go to the judge right away? Or how would you
have handled it?

THE HONORABLE JUDGE CHARLES F. BAIRD: I would not go to
the judge right away as you mentioned. I think two things. You have an eth-
ical role as a lawyer that whenever you see unethical behavior, you have to
take some type of effort to correct it, to remedy it. It is very vague about what
that effort may be, but you have to take some effort to correct it. I have found
typically that, as Justice Medina has suggested, that I talk to the person that I
think has committed the infraction, and I talk to them aside and I say, “You
did this, and I do not think that was right and here is why I do not think it was
right.” I visit with them, and I praise them in public but reprimand them in
private. They appreciate that, first of all, and sometimes they do not even
know that they have done it, or they might have a reason for doing something
in a particular way and it is not the appropriate way to do things, but they do
not know that. So, you can kind of be a mentor and instruct them on that. If
the behavior is pervasive and continues, then I would go to a superior—Ilike
for someone at the D.A.’s office—go to the lead person of that section and
say, “This is what your lawyer is doing, and I know you as the head of this
section are ethical and do not want this type of behavior going on so I am
going to bring it to your attention, and I have already tried to talk to them and
it is not being self-corrected, so you might want to talk to them about it.”
Then at that point, I would probably go to the judge if it persisted.

One thing that Justice Medina said that I think is critical is juries—
you get this body of six or twelve and man they can see through you. They
can see if you are false; they can see if you are fake, and if you are putting on
errors. They just intuitively read you and know it, so I do not like snide re-
marks. I do not like cheap shots; juries do not like it, and if you play honest
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and fairly and respectfully and courteously to everybody, the jury is going to
reward you with that and your colleagues, adversaries will reward you as
well.

RICK ALI: So, I think the takeaway from that for us as students is that
to be an effective advocate, to be an ethical advocate, it is not always neces-
sary to try and always be the smartest in the room. It is certainly not necessary
to be the roughest person in the room. But I think what this panel emphasizes
is that it is very important to always try and be the most prepared in the room
and to always be respectful of others. I think that is so important.

I want to switch gears a little bit and ask a few questions more focused
on your experience on the bench and how that experience changed or im-
pacted the way you advocate for your clients now. Justice Guzman, would
you like to start?

THE HONORABLE JUSTICE EVA GUZMAN: Because I was on the
bench for so long and really saw a broad spectrum of practitioners and argu-
ments and skill sets, judges need information. As a general proposition,
[judges] have very busy dockets, and the best thing you can offer the judge I
think is cogent, coherent arguments. Do not play games with case law, and
give the judge an opportunity to read, and I think Chief Justice Roberts said
this, “If you cannot tell me in sixty seconds what your case is about, . ...”
So, just remember that judges have limited resources. For me, when I go into
the courtroom and argue—I have not argued in front of the Supreme Court
of Texas yet, but I am waiting for that experience. I think for me, the pinnacle
of being back in private practice is to get to argue in front of my former court—
—but even there, the best thing you can do for the judge is provide the issue,
what authorities support you, and what authorities cut against your argument.
I am always very passionate about everything; I always like to weave in why
my client should win, who is my client, and why should anybody care. There
is a book by Judge John Newnan; it is called The Mask. And there is a ten-
dency in law to not see the litigant and just to look at the issue, the law. But
there is a real person, entity, child, client behind that mask. So, try to present
your client to the judge—without appealing to empathy or sympathy—but
try to present your client to the judge or the jury in a way that makes them
want to rule for your client, and then your job is to get that law to align with
your position. That is why you are going to be lawyers, and that is why people
are going to hire you because you are going to develop that skill set. How can
I be as persuasive as possible? How can I use the case law? I cannot remem-
ber the judge’s name in the Fifth Circuit who said this, but you go through
every case, you look at every fact, you look at every footnote, you look at
everything the court said, and you dissect that until there is nothing left to be
said and you tell that judge why that case does not apply. So, do not just say,
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“It does not apply.” Give the judge the reasons, and I think that is really wise
and sage advice.

THE HONORABLE JUDGE CHARLES F. BAIRD: There are two dif-
ferent approaches that I think you need to consider. Number one is, if you are
approaching a trial judge, you need to understand that his or her time is very,
very valuable. When I was sitting on the district court bench in Travis
County, I might have sixty or seventy cases on my docket in the morning.
That means I have got sixty or seventy cases that I have got to give some my
attention to from nine until noon, maybe 12:30, maybe 1:00, depending, but
so, when you are there, if you want me to remember your case—because |
am flipping burgers, right—I do not have a whole lot of time to spend on each
particular case. So, | want the lawyer to come up there and to be prepared,
make their argument, tell me why they are [here], tell me what they want, tell
me why they think that they are entitled to it, and then let me decide.

I remember I was trying a case one time; this was when I was a visiting
judge. There was an old Supreme Court case, Batson v. Kentucky, about the
improper use of peremptory strikes to excuse minority members. In the case,
I tried, the prosecution had struck an African American female from the jury,
and he did not have a race-neutral reason for doing that. So, I sustained the
Batson challenge, and I said, “Now, what do you want me to do to remedy
this situation?” to the lawyer, and he said, “Judge, I do not know; nobody has
ever granted one of these motions before.” So, always know what you want,
why you think you are entitled to it. That is especially important with trial
court judges. Now, it is a different approach for appellate judges because we
got a lot of time. Nobody sets time limits on us when we have a case under
consideration. You want to use the same rules of not wasting the judge’s time
when you are making your argument. But, once it has been done, then the
judges have all the time in the world to kind of sort through, so you can say
all you want to in your brief, you can sort through all the cases and say why
they are distinguishable, why they do not apply, why they control. But make
sure that you use your time and the judge’s time efficiently and effectively,
and I think you will be more persuasive when you do.

THE HONORABLE JUSTICE DAVID M. MEDINA: That is all great
advice. I have had the privilege in this incredible career that I have had, to
meet the late Justice Scalia along the way. In fact, Justice Guzman and I one
time had the privilege of dining with him, and that was fun. His words to us
were, “Give the judiciary a path so that they can rule in your client’s favor.
And do it quickly and make it easy.” And by doing that, certainly in an ap-
pellate brief, you have got to get the justice’s attention pretty quick because
you are one of many that they are reviewing at a particular time. So, when it
is good writing, I keep reading; when it is an okay writing, [ will read that
later and will put that over here. Let me get back to the good writing. So, you
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have got to get the judge’s attention. The same thing when, as judge Baird
said, when you are in trial court. They have so many cases. I get clients, that
ask, “Well how [long] is it going to take a judge to rule” It is when the judge
gets around to it is when the judge will rule. But you are just one of many, so
give the judge a clear path, tell the judge what you want, why you want it,
what supports your reasoning, and be able to respond to the other side. Some
of this I learned right here; we learned right here. With these great professors
that taught us, including my dear friend, the late T. Gerald Treece. He always
told us, “Do not be prepared; anybody can get prepared. Be extra prepared,
be extra prepared.” “Because you will find that,” as he said, “The courtroom
is the equalizer.” No one cares once you get into the courtroom. Oh, you went
to South Texas, or did you go to Harvard? The jury is not going to know that.
Did you go to South Texas, or did you go to Yale? The judge is generally not
going to know that. Did you go to Stanford, or did you go to South Texas?
But when I face those lawyers, after it is over, they know I went to South
Texas because they just got whooped. So, that is who you are going to be.
Because you are going to be extra prepared, and that is all it is. My court
reporter said, “Judge they read the same books as you do.” So, just get pre-
pared but be extra prepared. You are going to carry our flag with you. South
Texas College of Law Houston—I am so honored to be a part of this program,
to be a graduate of here, and to help others that come from here. I know Jus-
tice Guzman and I made an effort when we had the opportunity to bring our
students along with us either at the appellate court where she served, or at the
Supreme Court of Texas where we both served. We always had at least one,
sometimes two South Texas College of Law graduates because they were the
best applicants that submitted in a pool of 300 to 350 people. So, if that is
what you want to do let somebody know, and they will help you; we will help
you. Sometimes that is all you have to do, just let somebody know that that
is what you want to do.

RICK ALI: So, on that note, I would like for the panel to expand on and
maybe present some stories or examples of—you mentioned that mentorship
is very important in becoming an accomplished advocate, and ethical advo-
cate—I am wondering if you can expand on it. If there are any mentors that
you can speak to, or any examples to share with our students.

THE HONORABLE JUSTICE DAVID M. MEDINA: I think each of
us can talk forever in that regard. Here we had Professor Elaine Carlson, Pro-
fessor Byron Davis, Professor Gerald Treece, Dean Lilien Pinkerton. All of
those individuals that worked here at the time certainly helped shape us. And
certainly, the great Dean Professor Weigel; I had him in class, and man |
knew that day when he spoke that I definitely wanted to be a lawyer, and I
wanted to do something great because I thought he was the greatest person I
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ever heard speak. It was just awesome. The day I got to deliver the com-
mencement address, and be on the stage with those same people, was wow. I
guess they could not get anyone else, so I got to do it. It was fascinating.
When I was with Cooper Industries, 1 was the first lawyer hired right out of
law school. Generally, you had to be five to seven years or so practicing with
a big firm or another firm. But I was already working there. They saw my
work ethic; you had to make good grades to get reimbursed for tuition, which
I was able to do. So, they moved me to the law department. The great, late
Dwayne Emirate was the leader of our law department. He gave me an op-
portunity, and he became a mentor for me. Great writer. You know he would
say, “Write me this memo,” I would write it. [ would think I am pretty good,
and he comes back, and I could not read it because it was so many red marks
all over it. But I learned, I learned I had to do better. Write concise. Then
John Unger—he is retired now, former partner for Royston and Rayzor—we
traveled all over the country doing litigation, and he taught me how to get to
the end. To see the total picture. We start here; how can we get the client to
the end without doing all of this extra work that is going to cost the client
money? So, that is what I pride myself in doing.

I could go on—it is just great lawyers along the way that when you ask
for help, they give you help. Because we, in our nature, generally want to
help each other. I will just tell you a quick story, so do not monopolize all the
time. I grew up in the country down in Hitchcock, Texas. I grew up on a farm.
We were organic before organic was cool. We raised our own animals, had
our own crops, because that is just the way we had to live. My neighbors did
it that way, so I thought, “Yeah everybody had to live that way.” You know,
we made do with what we had. We would go get feed on Saturdays, so I
would get up early with my dad, and we would go down the country road to
get some feed. One day we were going down there, and I am still sleeping,
he says, “Hey, wake up!” And I said, “What!” “You see that turtle?” I said,
“Where I do not see a turtle?” “There’s a turtle on top of that post.” I turned
around and I did not see it. He said, “How do you think that turtle got up
there?” I said, “I don’t know.” He said, “Somebody put it up there. Some-
body helped that turtle get to the top. That is what we have to do—we have
to help others get to wherever they want to be.” I mean people that have
opened the doors for me, people that I did not even know that were opening
doors for me. And you just pass that forward. That is, I think our role, not
only as human beings, I mean we are here, in my view, to help others. That
is what our existence is. Now you get an extra opportunity to really help oth-
ers because you have this license to help change people’s lives. It is just
amazing what you can do. Just amazing.

THE HONORABLE JUDGE CHARLES F. BAIRD: It is amazing that
with a law license comes an opportunity to be a positive and constructive role
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into other people’s lives and to really change lives. That is the real benefit
and the joy that I get out of practicing law. It would be a very sad day if |
went through this forty plus years of my career and I had not advanced some-
body’s lot in life and hopefully I have done it for a number of people.

I grew up—I am the baby of five and my father was a brick salesman,
and my mother was an office manager for a medical clinic in a small town of
Gilmer in Northeast Texas. They had some friends that were lawyers, and the
lawyers would come over—and they were about the same age and had kids
too—and they would come over and they would visit with my parents and all
the kids would go outside playing, and [ would stay inside and listen to them
talk, only the lawyers when they came over, because they would always tell
stories about their cases, about their clients, and I was just enthralled by it. I
just could not get enough of it. So, that was my inspiration to go to law school.
Then as you grow up, next thing you know, those are the lawyers that are
writing you letters of recommendation to get you into law school. And then
you finally get in law school, and we all had wonderful professors here.

I remember Weigel and I remember Dean Treece. Just any number of
them, and their door was always open. You could always talk to them. And
when [ started practicing law, there was a lawyer here named Racehorse
Hanes. He was one of the probably five or six best criminal defense lawyers
in the nation. I could call him up and ask him a question, and it was probably
the dumbest question in the world, but he always took my calls and always
answered my questions. I got to thinking one day, how many lawyers call
him and ask him questions like that, and he always takes their calls? So, be
generous with your time, be a mentor, service a mentor and help others as
others have helped you come up the ranks because it is important to be there
for them. One thing that Justice Medina and Justice Guzman and I think all
of us on these panels have talked about is, South Texas is a family. If you
come to me and say, “I’m from South Texas,” it means a lot to me—you just
start out way ahead and above everybody else because we shared that expe-
rience. Be generous with your time and counsel, and especially to those from
South Texas.

THE HONORABLE JUSTICE EVA GUZMAN: I agree with all of that.
And so, we have used the word mentor and how do you get a mentor? How
do you find a mentor? Clearly, you cannot walk up to someone and say, “Hey,
I would like you to be my mentor.” But, when you develop relationships
through volunteering, through board service, through bar activities, people
begin to see in you what [you] cannot even see in yourself. They naturally
want to help you. So, when you go ask your first question of someone you
met volunteering for the Houston Bar Association, they are likely going to
say to you, “Call me again. What else can I do? I know a person at this law
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firm, or this corporation, and maybe they can help you.” And that has hap-
pened for me all along the way. Mentors come into your life—maybe even
just for a season—and some will be there for your entire life, frankly. And
s0, learning to recognize that as well.

I remember when I first applied to be appointed to the Supreme Court
of Texas, they said, “No.” They appointed someone else. A guy says to me,
“Unless you get run over by a Mack truck, you will be on the court the next
time.” Well, the next time they appointed someone else. Then I applied again.
Then, they found a reason to go out to—and I love the man they appointed—
—but to go out to the other part of the state, because they wanted someone
from that part of the state. So, I did not get it again. So, the fourth time, I had
said, “You know what? I give up.” | have always been on the short list, one
of'three, I get really excited—you know this Justice Medina because you have
worked in the appointments office through your role as General Counsel—
the rumor mill starts: “Oh, Eva Guzman’s on the short list.” One time, some-
one even called me and said “Oh, I cannot wait to be at your appointment.”
Well, they appointed someone else.

But I was walking across the street, right here—the court of appeals used
to be housed in this building—and, in the past we did not read electronically;
all the briefs would go home with us. So, I am parked in the parking garage
and had this huge stack of briefs, and there was someone watching me—
someone is always watching by the way—and it was Judge Dan Downey. He
says, “Eva, if you are going to work that hard, you just need to be on the
Supreme Court of Texas.” And I said, “Dan, they are not going to choose me.
I have done this.” Even my very best friend, who ended up being chief justice
of the appellate court, said, “You know, maybe it is time you just found an-
other path.” But Dan said, “No. I am going to help you.” And so, he did. He
said, “Call this person, go meet with this person, call this person.” There is a
little serendipity, a little luck, maybe—I was always qualified—but maybe
this time, I was the person that they wanted to appoint. Justice Medina helped
me with this process too. So, after four times of being told “no,” I was ap-
pointed, made history, it was a big deal. But that would not have happened,
but for this mentor, this friend, who saw in me, yet one more try, because |
just was just not going to put myself or my family through that. So, listen to
your mentors, take the risk—no risk, no reward—and understand that rejec-
tion is going to come your way. It just is, but that is just an opportunity. Look
at that rejection as an opportunity to either keep trying, to do whatever it is
you need to do to make it happen, or to explore another alternative.

THE HONORABLE JUSTICE DAVID M. MEDINA: Yeah, let me just
add to this briefly. That is so important, what Justice Guzman said, “Never
ever, ever give up.” I guess Winston Churchill said it the best if you have
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ever listened to that speech. I never knew a lawyer. The only time I encoun-
tered a lawyer was when a family relative, a cousin, had to go to court, and it
was not on the civil side. So, I went over there, and I said, “Wow, this is
pretty interesting.” That was my only encounter with the judicial system.
Then, I got to go to school, and I thought, “Yeah, I want to be a lawyer at
some point.” And then, I get into law school; I am working at Cooper, and
my goal then was to be the general counsel of this great Fortune 100 com-
pany. I would start at the bottom, and then I would rise to the top. [ was very
well on my path, but—to rewind—it was my last semester here, when then
Justice Raul Gonzales was running for reelection for the Supreme Court of
Texas. He was the first Latino to be ever elected statewide. Our classmate,
Eva Ramos, had a little reception for him. I was very involved politically at
the time—but not with his party. He came and introduced himself to me, and
I listened to him and said, “Wow, this is fascinating.” Then, when he left, he
said, “You should consider public service. One day you may be on the Su-
preme Court of Texas.” I am thinking, “That is never going to happen. I am
from Hitchcock, Texas.” Then, unbelievably, I ended up there because of
people just finding something in you and wanting to help you, for whatever
reason that is. Some of my strongest mentors, and friends like Justice Guz-
man, a life-long friend. Right here is where it started, and it continues.

RICK ALI: That is really great. So, I want to back up a little bit to some-
thing Justice Guzman mentioned in that times are different now, right? We
are not bringing the entire file home with us, and now everything is just on
our computer. And so recently there have been some cases that you have seen
probably across the country, that attorneys are using Al to draft their briefs
and turning in briefs with completely fake cases. I am curious to get your
opinion on that and how Al may play a role in advocacy going forward—to
the extent you have any thoughts on that.

THE HONORABLE JUSTICE DAVID M. MEDINA: Well, for me it
does not, because I do not even know how to use that. I had a Zoom call this
morning for about the hundredth time, and I had to call IT for about the hun-
dredth time. So, I practice in all federal courts in Texas, in the Fifth Circuit.
I recently won a case up in Washington, D.C. at the federal court of appeals
there. But we have to sign, in some of those circuits, a pledge that we will not
use Al. And if we do, we will be sanctioned accordingly. I said that is easy
to sign. I am not ever going to use it. But then I went back to read it, and it
says not only you but your associates, your team, your lawyers. So, wait a
minute, I need to make sure everyone who reports to me, we are not using
that technology.

It is interesting you bring that up because I was hosting a little event for
my son Adam and some of his friends. And I asked him about Al; what is
this Al technology? They said, “Well judge, it is real easy. I want to do a
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song about you and then boom here it is.” I thought it was pretty cool. But,
you know, I think we need to stay away from that as lawyers. We have all
kinds of tools that we use right now. We have got spell check—thank good-
ness—and cite check—thank goodness. But to write, that comes from you;
that comes from you having to put something together. That is your thought
process and just embrace that because if you like to read—and I would as-
sume everybody here does because that is what we have to do. I love to read,
I will get into a book and think man, this is a great writer. Learn how to do
that, learn how to do it well. The other technology I think is great.

They have Zoom meetings. I had a Zoom trial in Montgomery County,
and I did not know how to use that technology. I had a young associate help
me and he said, “Okay judge, | am going to put all these exhibits up and you
can do your cross-examination this way.” And it worked; we won. So, I em-
brace those types of technologies. Anything that can save the court resources
so they can get through the cases quicker, and anything that can save the
client resources, that is what we should be for. But this other stuff, it is like,
to me, plagiarizing. Have somebody write your paper, have somebody, can
you write this for me and turn it in. No, we do not do that.

RICK ALI: Justice Baird, do you see any role in AI?

THE HONORABLE JUDGE CHARLES F. BAIRD: Yeah, I do. One
thing that has really changed since I left South Texas is all the technology.
When I was here, there was not email. You pulled the books off the shelves
and read the cases, and if you wanted to take the case home you had to find
a xerox machine. It was just a totally different world. So, it has all changed,
and all that is for the better. But I agree with what Justice Medina said, it is
plagiarizing if you plug in your argument or whatever you are trying to get
across and you have Al write it for you. And one thing, it goes back to what
I talked about earlier was the candor to the court. I mean, I am an old appellate
judge. If you cite a case, I am probably going to read the case. And I am
probably going to look at the particular page that you cite and see if that ci-
tation or that quote is there and if it stands for that proposition or even if it is
in the same context of the argument that you are making. Whether it is Al or
not, if you cite a case, or statute or whatever your citing rule, go ahead and
make sure it says exactly what you say it does because the judges are going
to. Always expect the judge or somebody working with him or her to pull the
book off the shelf and check that citation to make sure it is in fact accurate.

THE HONORABLE JUSTICE EVA GUZMAN: I am going to push
back a little bit. I got hired on an oil and gas case, and it was a new client. It
was a big dispute and the in-house council that called and was going to lead
the effort for this corporation was a young-ish lawyer, probably, maybe under
forty. So, the first question he asked me was, “Well, is your firm using AI?”
We are not, mostly because I do not know what to do, but he said, “I think
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every firm needs to start exploring the role of Al in the delivery of legal ser-
vices.” Why? Because when we learn to use Al appropriately, what does that
mean for the bottom line of that corporation paying those bills, right? There
are some efficiencies built into that.

The federal judge that issued the first order, I think, on Al out of the
Northern District is Judge Brantley Starr. Judge Starr is my former staff at-
torney. He worked with me for about five years, and he may be forty now,
but he is also someone who is going to hold your feet to the fire. Basically,
his order said, “If you use Al, you better make sure that everything reflects
the authorities that you rely on.” But not only that, you have to disclose it to
the court. So, it is the disclosure aspect of it that I think implicates ethics. You
need to disclose it to your client. You cannot bill your client for research that
you used Al to facilitate the research. Beyond that, I would never submit
anything to a client or to a court that I had not personally engaged with every
authority that is cited. With my law clerks, the one thing I told them over and
over, “No one will forgive a Supreme Court of Texas judge for getting the
record wrong or the case law wrong.” And lawyers sometimes, not even in-
appropriately so, but they recounted the record sometimes out of context,
sometimes they chop off half of the testimony. And so, it is your job as the
lawyer on the case, if you become a law clerk, your judge needs to be able to
trust you. I know this lawyer did not read just the part of the case cited but
read the entire case. | know this lawyer looked at the record personally. |
think that is a skillset that you develop.

But taking it back to Al, it is going to make its way into the legal market.
It just is. And you are at a point in your lives where you can set the example
on how to use it and people will look to you. Because I think at some point it
is going to be a competitive and economic factor. This big law firm knows
exactly how to work with it, we are saving money. Especially insurance car-
riers. My law firm represents a lot of insurance carriers. As soon as they get
comfortable with Al they are probably going to demand that some of the
research be put through an Al process. So, there is a lot there. A long time
ago, some of the technology we embrace today, we ran from. Will I be using
it? No, probably not.

RICK ALI: Well, it is interesting to see the difference of opinion and I
think it is important to discuss it because the technology is growing so quickly
at a pace that we cannot even fathom. I am just curious out of our student
sections, how many of you all know how to use a fax machine? I am so sur-
prised that any of you rose your hand. I was about to say, “Scratch that.”

Let us change gears just a little bit. We mentioned times are changing,
right? But we also live in a time where, especially within the judiciary, polit-
ical party affiliations could very well determine how certain legal issues are
resolved. And I am curious if you could explain to our students, on your time
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on the bench, how were you able to put those affiliations to the side in your
ruling? I will open it up to anybody on the panel.

THE HONORABLE JUSTICE DAVID M. MEDINA: Before I got the
honor and privilege to serve as a judge, I was very involved politically. And
in the time between being a judge and going back to private practice, I reen-
gaged politically, and I embrace that. But once I got on the bench, I was wise
enough and smart enough to stay away from political ideology. It is just not
who we are as judges, nor who we should be. It is distasteful in my view, if
you go up there with a political agenda. We have taken an oath to follow the
laws of this state and the United States and our Constitution. So, what is that?
Read it. Understand it. Make a ruling. To the extent that you ever let your
political leanings get involved, then you are doing, not a disservice to anyone
else but to yourself, because that is how you will be identified out in the pub-
lic. That is your reputation. That is a Republican judge. That is a Democrat
judge. I do not ever want to have that label. I am a judge, and I serve the state
of Texas. Whatever comes before me, I will try to decide the best I can based
on what is given to me and make a decision that way.

All these ties and all this experience you have whether it is politically or
otherwise—how you grew up and your family—of course that comes in to
shape you and how you believe and what you think and your thought pro-
cess. But we are loyal to the law as judges and justices, and nothing else. Not
to the senators. Not to the Congressmen. Not to the President. We have a sep-
aration of powers, right? Remember that? Three separations of powers. Equal
branches. As one great judge said, “The court is the final arbiter of the law.”
And to do that, and to do that judiciously, you have to put all political lean-
ings aside. [ know everyone on this panel has done that. And that is why they
enjoy sterling reputations to this day in their practice.

THE HONORABLE JUSTICE EVA GUZMAN: Nonetheless, Judge
Posner has written extensively on the issue of outcomes in certain types of
cases and party affiliations. There is a book How Judges Think, and Judge
Posner talks a lot about—especially appellate judges and how they make de-
cisions—and so I think it goes to Justice Medina’s point that when you take
the bench, you take an oath to set aside any subjective factor that might cause
you to decide a case a certain way.

Nonetheless, you come to the bench who you are. When you dawn the
black robe, you do not change your stripes. So, I think when you see these
correlations between political party and outcome, you see it a lot in employ-
ment discrimination cases. And you see it a lot in criminal cases on sentenc-
ing and how judges review those. There is this whole body of work by econ-
omists who studied judicial decision making, political affiliation, and
eventual outcome or consequence. The best future judges in the room can
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do—the best we have done—is to use one-hundred fifty percent of your ef-
forts to set aside anything other than the record; in an appellate case, the ap-
plicable precedence. But I think you are going to keep hearing these reports
of: “Why is it that all the Democratic judges voted this way, and all of the
Republican judges voted this way?” Is that a coincidence? Is that really some
correlative behavior? Or is that just human beings coming to the bench with
who they are and doing their best to set that aside and apply the law fairly? I
think that—having served with dozens of judges—I feel really comfortable
saying that judges do their very best to apply the law fairly. I never saw any-
thing in those twenty years as an appellate judge that would cause me to say
otherwise. Now if you go back and look at the decisions, you may find cases
in which judges that worked in defense firms decided cases one way, and
judges who had been at plaintiffs’ firms decided them the other way. But I
do not think it is an intentional act. I think that you come to the bench as who
you are.

THE HONORABLE JUDGE CHARLES F. BAIRD: When I ran for the
Texas Court of Criminal Appeals in 1990, Texas was a Democratic state. The
Governor, Bill Clements, back in those days had appointed the first Republi-
can to ever serve on the Texas Court of Criminal Appeals. I ran against him,
and I was successful, and I won. My colleague, Morris Overstreet, also won
that year. And in 1990, when we took office in *91, it was an entirely Demo-
cratic court. And then, when I ran for re-election in *98, the political winds
had changed such that I lost, and every statewide Democrat running for office
lost, and it was all of a sudden, a one hundred percent republican court, and
it has been that way ever since. Maybe there are better ways to pick our
judges—probably is—but that is the system that we have. I like to think what
Justices Guzman and Medina have said is that no matter what your stripe is,
Republican or Democrat, is that you look at the issue and the law involved
and figure out the best way to resolve that according to what precedent re-
quires, what the Constitution requires. You know, you do not make a ruling
and say, “Well, so-and-so gave me a campaign contribution and, therefore, I
am going to rule in his favor or so-and-so is a Republican district attorney of
whatever county and I want him to lose because I am a Democrat.” You do
not ever, ever do that.

At my last term on the Texas Court of Criminal Appeals, there was a
woman on death row and her name was Karla Faye Tucker. It was a very
high-profile case, and she had been on death row for a long time, and she had
gone through a very sincere religious conversion, and it was a bizarre and
horrendous act that she committed that got her on death row to begin with. I
was running for re-election, and the court that I was on ruled against her 8-
1. I was the one that wrote the dissenting opinion. My political consultant
came over that day and he said, “This is the worst thing you could possibly
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have done for your re-election campaign.” And you know what, he was prob-
ably right. But I thought it was the right thing to do in that particular case,
knowing that it was a long shot, 8—1, I was going to lose anyway, right? But
I thought it was the right thing to do. I felt that other judges that I have served
with, certainly these two to my left and right, have done the same things to
try to set aside partisan politics and just make the best decision you can.

RICK ALI: I think that goes back to what Mr. Lyons mentioned in an
earlier panel, “Do the right thing even when it is difficult,” and I think that is
really important. Justice Guzman, I know you have to leave soon, so I want
to ask you one more question. This is my favorite question on the list. Know-
ing what you know now, what is a key piece of advice you would give to a
student to make them a better advocate?

THE HONORABLE JUSTICE EVA GUZMAN: I think it all comes
down to preparation and practice. What do I mean by practice? Some years
ago, | was asked by the ABA to give a speech. And the speaker the year
before had been Justice Antonin Scalia. They had just a long list of these
outstanding, very wonderful people in the law. And here I am, a Latina who
grew up not too far from here, whose mother was a custodian at the university
where her seven children graduated. And like, “What am I doing here?” I am
following these people. But then, I went back to, “Why are they asking you?”
They think you have something to share. So, I practiced that speech probably
forty to fifty times. My husband knew it by the time I was done because he
had to listen. So, I walked in very confident and very prepared and got so
many compliments on that speech. Whether it is your first motion that you
are arguing—you are going to be nervous, it is not going to be perfect, but
you are going to feel confident because you will have practiced, you will have
prepared, you will know the cases, the law, the record, and you will have
talked to your client. But the more you can practice that, the more your con-
fidence will build, and the better you will be able to execute that assignment.
There will not always be time for that, but even if you do it just twice—get
in the bathroom the night before—go in front of the mirror, and just practice.
If you want to become a good advocate, watch good advocates. All of those
things that I know you will hear about from my esteemed colleagues, Justice
Medina, and Judge Baird. It has been a privilege. I am sorry I have to leave
in just a couple of minutes, but you are going to hear more great tips. But that
is my tip; just be as prepared as you can. Thank you again for the honor of
joining you today.

RICK ALI: Thank you so much.

THE HONORABLE JUDGE CHARLES F. BAIRD: I think that we al-
ready ruing the day that that woman right there is not our attorney general in
Texas, and I really wish she was.
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I think the most important thing, if [ am still on your question, that I
would pass along to you all is the ability to communicate. And we sit up here
in law schools, and we talk about precedent, and we talk a language that no-
body else speaks and nobody else understands. You have to break it down
and explain it to them. When you are a lawyer and you are a trial lawyer like
I am, trying lots of cases, you are going to talk to people who do not have a
high school education. You are going to talk to people that have a GED, or
they go to trade school, or whatever, and you need to figure out a way to
communicate not only with them but everybody that you are going to come
into contact with. And communicate with them effectively—not in a conde-
scending manner—but communicate with them effectively and honestly. But
talk to them in their language.

If you are using ten-dollar words and you are in front of a jury, you are
probably going to lose that case. They are going to sit there and say, “You
know, Baird is a smart guy because he said a lot of things that I do not have
a clue about what he was talking about.” Right? If they are saying that—if
they are thinking I am a smart guy—that might be flattering to me, but the
bottom line is if [ am representing this client over here and they are not get-
ting the message that I am trying to impart to them, then my client is losing,
and that is a bad day. So, make sure that you can communicate.

Justice Medina was talking about how he loves to read, and I do too.
Every time I go to bed, I got a stack of books beside my bed about this high
[hand signals how high], and I am probably the number one buyer of books
on ThriftBooks, which is a used book site that you can get all kinds of books
from. Anyway, I read all the time—read myself to sleep every night—and if
I am not doing that, I am probably on YouTube watching court shows, watch-
ing lawyers advocate, watching lawyers give closing arguments—just figur-
ing out a way to communicate effectively with your audience, I think is the
most important thing that I could pass along as an advocate.

THE HONORABLE JUSTICE DAVID M. MEDINA: We are both
geeks. I love going to Half Price Books; they keep shutting them down, but I
keep finding them. I could share so much here, but we have time constraints.
So, just listen, listen carefully, and speak wisely. I was in court with one of
my colleagues, who just made a great argument up there in the U.S. Court of
Appeals for the Federal District, Steve Knight, great appellate lawyer. And
s0, the case before us made news, but for the wrong reason. It is because the
lawyer that was speaking was speaking and was speaking, and the judges
were asking questions, and the lawyers were speaking. That lawyer was
speaking. He was not listening, and this made the news, and was on Law360,
which picks up national, big cases. The judge patiently asked the lawyer to
answer the question that was being asked. The lawyer refused, had his own
agenda, and then agitated the judge and said it once again. So, that is the story
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that picks up. Listen and speak wisely. And then be prepared, be extra pre-
pared.

One of the highlights of this incredible career that I have had was right
after I left practice. I was hired to represent a client in San Antonio, Bexar
County. So, I go down there in pre-trial motions, we are arguing these mo-
tions, and I am very well prepared. I know that, as a former supreme court
justice, more is going to be expected of me. But you should always expect
more of yourself, anyway—irrespective of whether you are a one-year or a
thirty-five-year lawyer. And so, I get prepared, get all the motions, I know
my argument, and I know what the response is. I am responding, and we are
winning. Then, after it was all over, the judge complimented me on my prep-
aration. She said, “You are very learned in the law. You know the rules. I
have never seen you here before. What do you practice?” I said, “Well, 1
practice throughout Texas.” [And she asked], “Where did you most recently
practice?” [I responded], “Well I was practicing in Austin for about eight
years.” And she said, “Well, what is your name?” And I said, “I am David
Medina. [ was with the Supreme Court of Texas.” She said, “Oh, you are that
David Medina.” Yeah, so you want to always be prepared and always repre-
sent your clients, and the best way to do that is to practice—to know what
you are going to say. I used to practice in front of my kids, and they would
say, “Why are you being so serious, Daddy?” because they knew me as trying
to be fun and have fun. And they would leave, but I would still practice. That
is what you have to do, no matter what it is.

One of my first trials that I had as a trial judge was a high-publicity case.
I was told, “Oh go do a car wreck and get your feet wet.” No, what is the first
case on the docket? I am doing that one. So, I get prepared. A seasoned law-
yer was making objections, and I ruled against him. And he says, “Your
Honor, that is the way we have been doing it for twenty-five years. You
know, maybe you should check that.” And I said, “Well I did check that.
Maybe you should check it because that rule has been repealed, Mr. Lawyer.”
And I said that in front of the jury, which I normally would never do, except
he called me out, so I need to make sure he understood the rule. So, do not
take years of experience as wisdom. Because you are going to be challenged
as a first-year lawyer, a second-year lawyer. I hate this term “baby lawyer.”
You can be a twenty-five-year lawyer and be a baby lawyer because you do
not know the rules. So, learn the rules of evidence. Learn the rules of proce-
dure. It does not matter if it is your first year, your second year. You can do
it, especially if you have been involved in any of these advocacy programs. |
promise you that you can try a case when you get out there. As a trial judge,
I could tell who was a South Texas College of Law graduate. I would not
look. I would just think, “This lawyer is really good. The argument sounds
familiar. The way they are presenting themselves.” And I would ask one of
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my staff members, “Go find out if this is a South Texas College of Law law-
yer.” Yes, it was. So, you are going to be prepared, and you are going to do
great. There is absolutely no doubt about it, and your light will continue to
shine.

RICK ALI: Some really great takeaways. So, Justice Guzman men-
tioned, “Be prepared.” Justice Baird mentioned, “Communicate.” Justice Me-
dina mentioned, “Listen.” All of these skills are so important in being an ef-
fective advocate. And on each of your notes—I know you were reluctant to
admit you are a book geek—but I think you are safe in a room full of law
review nerds.

THE HONORABLE JUSTICE DAVID M. MEDINA: I am proud of
being that nerd, man. [Laughter].

RICK ALI: And I am proud of being king of the nerds. [Laughter].

THE HONORABLE JUSTICE DAVID M. MEDINA: Without a doubt,
man. | am glad I was not in your classes. You would have been the curve
buster. And I am also a sixth-degree black belt in Kajukenbo. So, that helps
me in a lot of ways. I am a big fan of Bruce Lee. You know, you can be like
water, my friend. You know water is shapeless. I see you are nodding your
head [points to audience member] to Bruce Lee over there. Just fascinating.

You never stop getting mentors, right? I mean, they come all along your
way. Even though I have been practicing so long, I still have mentors—peo-
ple I go to ask for help—like Kerry Williams, mentioned before. You know,
I had by chance, to meet a now-lifelong friend, Roland Garcia, who is a part-
ner with one of the big law firms here in Houston, and Al Gonzalez—we
were young lawyers. Al became a very good friend. He later became the gen-
eral counsel to Governor Bush, Secretary of State, White House Counsel, and
became U.S. Attorney General. Roland Garcia became the managing partner
for Greenberg Traurig. And those lawyers and friends helped me along the
way. You meet them young in your career—your early career—and you help
each other.

That opinion that you, [Honorable Charles F. Baird], wrote, I am very
familiar with it. That, to me, is courageous. You know that your political
existence, as it were, is going to be impacted by something you wrote. And
to have the courage to put all of that aside and stay true to your convictions,
that really, for me, sets the character of—we already know he is a great judge,
great person—but going back to that case, that was a very, very high-profile
case. | know that because I was the Governor’s general counsel at the time,
and I was in charge of reviewing all these death penalty cases, including that
one. There were many advocates that came to see me on behalf of Karla Faye
Tucker, and she definitely was reformed, changed her life. So, my job was to
review these death penalty cases and, sometimes, go down to the Polunsky
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Unit to look at death row and see those individuals, and then make a recom-
mendation to the Governor. The Governor could only grant a one-time,
thirty-day reprieve, and then it goes back to the Board of Pardons and Paroles.
So, contrary to belief, the Governor does not have the power to pardon. They
can stop an execution, or she can stop an execution for thirty days, but then
it goes back to the Board of Pardons and Paroles. In that case, it was decided
that the execution should go forward, but I am very familiar with your writ-
ing, and I have read it, and it was very courageous and stood the test of time.

THE HONORABLE JUDGE CHARLES F. BAIRD: Thank you, I ap-
preciate that.

THE HONORABLE JUSTICE DAVID M. MEDINA: It is true.

RICK ALI: So, we are running into our last few minutes, and I would
like to open up the floor to our student editors if you have any questions. Do
not worry; you do not have to say, “May it please the court,” and you do not
have to bring your case law. They are very nice people, trust me. So, feel free
if anybody has any questions. And, if you could please come up to the mic,
that would be great so everyone can hear it. Or, Morgan, if you could please
bring it to whoever has any questions? Taylor? Yes, I am going to make you
stand up and recite, Taylor.

AUDIENCE MEMBER: Hi. So, as a former justice, did you see any
strategies that lawyers use that may have changed your mind going into a
case?

THE HONORABLE JUDGE CHARLES F. BAIRD: Yeah, I saw, a lot
of times—I should not say a lot of times—but there were times where, as an
appellate judge, I would read the briefs and the case law that they had cited
in there and thought I had a pretty good grasp of both sides of the argument.
I was not sure it was going to come out because that is why you are going to
keep an open mind for the oral argument. But there were times that they
would spring something at oral arguments that persuaded me that their side
was more correct, that it was the way the case should be decided that I had
not thought of, and that is why I always liked oral arguments. I know a lot of
appellate judges do not, but that is why I have always liked oral arguments.
One thing that the lawyer does is you just keep thinking about your case until
you finally get a chance to make that oral argument. And sometimes, new
arguments will come to you after you have filed your brief and after you have
read the opposing counsel’s brief. More arguments will come to you that
might be even more persuasive than what you initially advanced.

THE HONORABLE JUSTICE DAVID M. MEDINA: That is a great
point. Some of the things that got my attention is: know your audience, know
who you are speaking to, know what your case is about. So, I am there taking
notes, and hear an advocate say, “And Justice Medina, you wrote, in these
cases . ...” Oh, yeah, I did write that. That was darn good. I really think you
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are right there, counsel. But those types of things, know your audience, and
if there is a case that one of the justices has written, make sure it is in your
brief, obviously, and then bring it up in oral arguments. It certainly gets their
attention, and then the other side is going to have to distinguish it. Well, why
is that not the case law here. And it is useful. But keep practicing. I mean, I
get prepared—I am not kidding—it will take me four or five hours to get
prepared for a hearing that is going to take an hour. Because I just want to be
extra prepared, and I am taking notes. Even as prepared as [ may be, when I
go in, I am still trying to refine what my argument is going to be and how I
am going to respond. And then I am listening, if I am not the movant in a
hearing, I am taking notes, “Oh, yeah, I remember reading that case, that is
not correct, and here is why.” And then, just always keep getting ready. In
law school, same thing. I would study and study and study. We would go in,
you know, I am reading my notes. And they are like, “Put your notes down.”
“Okay.” We used to drop the notes back in the back. I would go in thinking
okay, I have to do this, I have to do that, and just do it. You know, keep doing
it in your head, and you will get it right so that when you get up there you
have already done it.

I will tell you a real quick story about the greatest athlete to ever live.
His name is Jim Thorpe. He won the 1912 Olympics in Sweden. You should
read about him. My father introduced me to him when I was a young boy,
and [ am fascinated by that man—my father and Jim Thorpe. But Jim Thorpe,
when he was on his way to Europe on this big ole boat, he was sitting there
relaxing and someone asked him, “How come you are not training? You
should be out here training” and he said, “I am training. I am envisioning
myself winning the gold medal. I am seeing the race unfold in my head.”
They thought he was crazy. Now athletes do that; you think about it. So, I do
that. I say, “Okay, I am going to make this argument, the other side is going
to say this and then he is going to say that.” It is like playing—you all prob-
ably play chess, you smart guys—I play checkers. So, if he is going to double
jump me, I am going to triple jump him. You know, just be prepared.

THE HONORABLE JUDGE CHARLES F. BAIRD: One thing that I
wanted to follow up on, something Justice Medina said a minute ago that is
very important, two things he said, is listening. The reason God gave you two
ears, and one mouth is because listening is twice as important as talking.
Okay, and always remember that. And if a judge ever asks you a question
and you got your script in front of you, you are prepared, you are ready, and
you did not want to get off script, get off script because that judge has given
you an invitation to persuade him or her to your position. Always accept that
invitation. Answer the question thoroughly and completely, and hopefully
persuasively, and then you can always go back to your script. But do not ever
do what that lawyer did to the D.C. Circuit. That is the last thing you want to
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do because they do not remember anything, except that you were probably
rude and discourteous to the court.

THE HONORABLE JUSTICE DAVID M. MEDINA: Yep, that is sage
advice. I mean, I know a South Texas College of Law student, a lawyer would
never do that. We are just trained differently and that will carry you a long
way.

RICK ALI: Let us go ahead and take one more. Go ahead Alec.

AUDIENCE MEMBER: This morning we heard from prosecutors and
civil advocates about their compassion when advocating for their client, on
the other side, behind the bench, does this have a place, and what does that
look like?

THE HONORABLE JUDGE CHARLES F. BAIRD: Well, it certainly
did in my court. I tried to be compassionate. I tried to be understanding. I
tried to put myself in the shoes of the person that was before me that was
about to be sentenced. Compassion does not have a whole lot of play any-
where, except at the sentencing phase. I am a pretty liberal judge in a pretty
liberal county, so most of the time if the fella was found guilty, they always
came to me for punishment. So, compassion did have a big part for me. [ was
a big believer in second chances and third chances, depending on the crime.
But if it was a violent offense or if it was an offense committed against a
child, or the elderly, somebody who was kind of helpless, then compassion
did not have a whole lot of role in that. But otherwise, I was pretty big on
giving second chances.

THE HONORABLE JUSTICE DAVID M. MEDINA: Let me respond
from the civil side because what Justice Baird does, or did, in my view, is
much more difficult than what a civil judge does because there, you are deal-
ing with life, liberty, and the pursuit of happiness. I could not do that job. I
just could not because I see these young people make mistakes, and they do
need second chances. Not all judges agree with that. So, you are talking about
somebody who may have—and I have seen this happen, not here, but in a
murder case that I participated in. I helped a great lawyer just pick a jury in
Louisiana. I saw a judge sentence a man to twenty years in prison on a non-
violent crime, of possession of drugs, and not, in my view, a whole lot, but it
was his second offense. I was stunned that the judge just: boom, get out of
here. So, I could not do that job.

The civil side: we are just shifting money from here to over here. You
got to go earn it, right, and it is big, and it is significant to the clients, and you
want to win, but money compared to life—that is really, really tough. The
first thing that we read in a jury charge in a civil trial is, “Do not let bias,
sympathy, or prejudice play any role in your deliberation. You will decide
this case by the facts and the facts alone . . ..” And it goes on. So, you may
be sympathetic to somebody that got hurt, somebody that had a very difficult
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situation because of an injury, but you got money in the civil side to try to
compensate that. Right? You can never restore somebody’s loss of a hand,
you know, brain injury, so we compensate it with money. There, if you are
wrong, you got to go to prison, you have to go to jail, you know, you may
have to go die. I was involved slightly in the Innocence Project with Michael
Morton and the movie that came out about him, and that certainly gave me a
different perspective on the death penalty.

One more thing about pro bono work. You are going to be asked to do
pro bono work. Try to work it into your schedule at some point. My most
rewarding case that [ ever got involved in was a pro bono case that my law
firm allowed us to do. It was led by the chair of our tax department, Juan
Vasquez, and then a great trial lawyer, David Calvillo. And then we had Di-
ane Gomez, who is the president of the Houston Bar Association, myself,
Peter Williamson, some other people, Jamie Vasquez. And so, we got in-
volved in an immigration case—we do not do immigration law—so, we had
to go get some help, right, and call some friends, Monty & Ramirez, and say,
“We are working on this case, can you help?” That was about six years ago.
It made international news. And irrespective of what you may think about
immigration, we were able to keep a father, who had an American wife and
three American citizens here, keep that family intact. It is a long story, but it
was something that was very rewarding, and it was pro bono. And it just—
man, this is why I am a lawyer, because you can help somebody. You will
get that opportunity.

RICK ALI: Justice Medina and Justice Baird, thank you so much for
your time. Let us give them a round of applause.

FINAL REMARKS OF THE 30TH ANNUAL ETHICS
SYMPOSIUM BY EDITOR IN CHIEF RICK ALI

Alright, folks, that is the end of our day. We have reached the summit.
Thank you so much for attending. I hope our Symposium was not only infor-
mational to you; I hope it was useful to you. And I also hope it impacted you.
We have a lot of really great speakers who came and visited us today, and
they do not have to do that, but they took time out of their schedules to do so.
So, let us show our appreciation.

So, before we wrap up, | just want to thank all of those who made today
possible. It really was a lot of hard work and effort to get everything arranged
for today. So again, I just want to commend: Mrs. Alex Perez, she did an
amazing job, and also Vincent Rollins, who has done an incredible job; our
faculty heads, Professor Amanda Peters and Professor Rocky Rhodes, who
unfortunately could not be here today, they were absolutely integral in help-
ing us get all of our speakers here; as well as Dean Barry for his opening
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remarks; Mrs. Darcy Douglas, our VP of Advancement and Alumni Engage-
ment, she is actually the contact who got Dahr Jamail to come and speak to
us, so that was really great; Mrs. Yottis Wilson for coordinating all of the
delicious food that we ate today; and last but not least, of course, Mr. Jacob
Hubble for organizing this event; and again to our speakers for visiting us.
Thank you all for coming, and that concludes our 30th Annual Ethics Sym-
posium.









