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OFFICES AND OFFICERS OF THE CONSTITUTION
PART V: THE ELECTOR INCOMPATIBILITY,
IMPEACHMENT DISQUALIFICATION,
INCOMPATIBILITY, AND FOREIGN EMOLUMENTS
CLAUSES

SETH BARRETT TILLMAN' AND JOSH BLACKMAN'T

This Article is the fifth installment of a planned ten-part series that pro-
vides the first comprehensive examination of the offices and officers of the
Constitution. The first installment introduced the series. The second install-
ment identified four approaches to understand the Constitution’s divergent
“office”- and “officer”-language. The third installment analyzed the phrase
“Officers of the United States,” which is used in the Appointment Clause,
Impeachment Clause, Commissions Clause, and Oath or Affirmation Clause.
The fourth installment traced the history of the “Office . . . under the United
States” drafting convention. This fifth installment will discuss how the
“Office ... under the United States” drafting convention is used in the
Elector Incompatibility Clause, the Impeachment Disqualification Clause,
the Incompatibility Clause, and the Foreign Emoluments Clause.

This Article proceeds in five sections. Section I begins with the Elector
Incompatibility Clause. This provision, expressly bars Senators and Repre-
sentatives from serving as Presidential Electors. In our view, appointed posi-
tions in the Executive, Judicial, and Legislative Branches are also barred
from serving as electors. However, this clause does not expressly bar the
President and Vice President from serving as electors.

¥ Seth Barrett Tillman, Associate Professor. Maynooth University School of Law and Crim-
inology, Ireland. Scoil an DIi agus na Coireolaiochta Ollscoil Mha Nuad.

- Josh Blackman holds the Centennial Chair of Constitutional Law at the South Texas Col-
lege of Law Houston. The authors thank the student editors at South Texas Law Review, the student
and faculty organizers and participants at the South Texas College of Law symposium on The For-
eign Emoluments Clause—From President Washington to President Trump, and the faculty organ-
izers at 1 1th Annual Hugh & Hazel Darling Foundation Originalism Works-in-Progress Conference,
University of San Diego School of Law (2020).
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Section II turns to the Impeachment Disqualification Clause. This
provision can only be used to disqualify a defendant from holding appointed
office in the future, but not from holding elected positions in the future.

Section III addresses the Incompatibility Clause. Members of Congress
cannot hold statutory positions in the Executive and Judicial Branches. Nor
can members of Congress appoint themselves to positions within the Legis-
lative Branch. But in our view, the Incompatibility Clause would not prevent
a member of Congress from serving concurrently as President.

Section IV analyzes the Foreign Emoluments Clause. The Foreign
Emoluments Clause restricts the ability of certain officers from accepting for-
eign presents, offices, titles, or “emoluments” from foreign governments.
Members of Congress are not subject to the Foreign Emoluments Clause.
Likewise, the President is not subject to this clause.

Section V traces the relationship between the Foreign Emoluments
Clause and the presidency, from Washington to Trump. In total, we will
discuss foreign gifts given to more than thirty presidencies. Only a handful
of these foreign gifts have been studied in past scholarship and litigation
concerning the Foreign Emoluments Clause. Admittedly, the chronology
does not follow a straight path. It seems presidential efforts to comply with
the Foreign Emoluments Clause peaked in the 1830s—and went downbhill
from there. There are no clear streams of authority. The history is a muddled
puddle. Section V concludes by trying to make sense of these categories with
two principles: practices during the Early Republic are more probative than
later-in-time practices; and traditions of defiance trump traditions of surren-
der.

INTRODUCTION ....utiiiiiiiiiiiiieeeeeeiirreeeeeeesentreeeeeessssnrsseeesssssssssssessssssssssseeeas 242
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C. Disqualification can extend to an “Office of honor . . . under
the United States,” an “Office of . . . Trust . . . under the
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INTRODUCTION

The Constitution of 1788’s original seven articles include twenty-two
provisions that refer to “offices” and “officers.” Some clauses use the words
“office” or “officer,” standing alone and unmodified. Other clauses use the
word “office” or “officer” followed by a modifier, such as “of the United
States,” “under the United States,” or “under the Authority of the United
States.” We refer to the language in these twenty-two provisions as the Con-
stitution’s divergent “office”- and “officer”’-language.

This Article is the fifth installment of a planned ten-part series that pro-
vides the first comprehensive examination of the offices and officers of the
Constitution. The first installment introduced the series.! The second install-
ment identified four approaches to understand the Constitution’s divergent
“office”- and “officer”-language.” The third installment analyzed the phrase
“Officers of the United States,” which is used in the Appointment Clause,’
Impeachment Clause,® Commissions Clause,” and Oath or Affirmation
Clause.® The fourth installment traced the history of the “Office . . . under the
United States” drafting convention.”

This fifth installment will discuss how the “Office . . . under the United
States” drafting convention is used in the Constitution. The Appointments
Clause defines the phrase “officers of the United States.” The Constitution,
by contrast, does not provide a similar definition for the phrase “Office . . .

1. Seth Barrett Tillman & Josh Blackman, Offices and Officers of the Constitution, Part I:
An Introduction, 61 S. TEX. L. REV. 309 (2021).

2. Seth Barrett Tillman & Josh Blackman, Offices and Officers of the Constitution, Part II:
The Four Approaches, 61 S. TEX. L. REV. 321 (2021).

3. U.S.CoNnSsT.art. II, § 2, cl. 2.

4, Id art.1L, § 4.

5. Id art.1L, § 3.

6. Id. art. VI, cl. 3. See generally Seth Barrett Tillman & Josh Blackman, Offices and Offic-
ers of the Constitution, Part III: The Appointments, Impeachment, Commissions, and Oath or Affir-
mation Clauses, 62 S. TEX. L. REV. 349 (2023).

7. Seth Barrett Tillman & Josh Blackman, Offices and Olfficers of the Constitution, Part IV:
The “Office . . . under the United States” Drafting Convention, 62 S. TEX. L. REV. 455 (2023).
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under the United States.” Here, the Framers relied on a phrase that was not
expressly defined in the Constitution. This decision has led to some confu-
sion. Of course, the phrase “Office . . . under the United States” is not unique
in this way. The Framers used other such phrases that were not expressly
defined by the Constitution’s text. Rather, these phrases took their meaning
from historical usage.

For this reason, the meaning of that phrase cannot be deduced from
modern discussions about the Framers’ purposes. Nor can that phrase be in-
terpreted by parsing each of its component words: “Office,” “under,” “the,”
and “United States.” Rather, the phrase “Office . . . under the United States”
has roots in the prior British statutory drafting practice: “Office under the
Crown.” To this day, Commonwealth countries use this phrase to refer to
appointed positions. This drafting convention was used in colonial practice,
governments of the revolutionary era, the Articles of Confederation, and later
by the Framers of the Constitution and the First Congress. We discussed the
history of this drafting convention in the fourth installment of our ten-part
series.

In our view, the phrase “Office . .. under the United States” refers to
appointed positions in the Executive and Judicial Branches, as well as non-
apex appointed positions in the Legislative Branch. The category of “Office
... under the United States” is broader than the category of “Officers of the
United States.” The latter phrase refers to a federal appointed position in the
Executive and Judicial Branches. The former phrase refers to a federal ap-
pointed position in any of the three branches of government. All “Officers of
the United States” necessarily hold “Office ... under the United States.”
However, not all who hold “Office . . . under the United States” are also “Of-
ficers of the United States.”

The “Office . . . under the United States” drafting convention is used in
four provisions of the Constitution of 1788: the Elector Incompatibility
Clause,® the Impeachment Disqualification Clause,” the Incompatibility
Clause,'® and the Foreign Emoluments Clause.!' This Article will consider
each of these four provisions.

Section I of Part V of our series begins with the Elector Incompatibility
Clause. It provides, “no Senator or Representative, or Person holding an
Office of Trust or Profit under the United States, shall be appointed an
Elector.”"? The Constitution expressly bars Senators and Representatives
from serving as Presidential Electors. In our view, appointed positions in the

8. U.S.CONST.art. II, § 1, cl. 2.
9. Id art.1,§3,cl.7.
10. Id art.1,§6,cl 2.
11. Id art.1,§9,cl8.
12.  Id art. 11, § 1, cl. 2 (emphasis added).
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Executive, Judicial, and Legislative Branches are also barred from serving as
electors. However, this clause does not expressly bar the President and Vice
President from serving as electors.

Section II turns to the Impeachment Disqualification Clause. It provides,
“[jJudgment in Cases of Impeachment shall not extend further than to
removal from Office, and disqualification to hold and enjoy any Office of
honor, Trust or Profit under the United States[.]”"> Our view here, and
throughout this ten-part series, is that the phrase “Office . . . under the United
States” refers to appointed positions in the Executive, Legislative, and Judi-
cial Branches, but not to elected officials. Therefore, the Impeachment Dis-
qualification Clause can only be used to disqualify a defendant from holding
appointed office in the future, but not from holding elected positions in the
future.

Section III addresses the Incompatibility Clause. It provides, “no Person
holding any Office under the United States, shall be a Member of either
House during his Continuance in Office.”'* In our view, the phrase “Office
under the United States” refers to appointed positions in the Executive, Judi-
cial, and Legislative Branches. Therefore, members of Congress cannot hold
statutory positions in the Executive and Judicial Branches. Nor can members
of Congress appoint themselves to positions within the Legislative Branch.
But in our view, the Incompatibility Clause would not prevent a member of
Congress from serving concurrently as President.

Section IV analyzes the Foreign Emoluments Clause. It provides:

No Title of Nobility shall be granted by the United States: And no Per-

son holding any Office of Profit or Trust under them [the United

States], shall, without the Consent of the Congress, accept of any pre-

sent, Emolument, Office, or Title, of any kind whatever, from any

King, Prince, or foreign State."”

The Foreign Emoluments Clause restricts the ability of certain officers from
accepting foreign presents, offices, titles, or “emoluments” from foreign gov-
ernments. The phrase “Office . . . under the United States” refers to appointed
positions in the Legislative, Executive, and Judicial Branches. Thus, these
officers are covered by the Foreign Emoluments Clause. Moreover, elected
officials do not hold “Office . . . under the United States.” Therefore, mem-
bers of Congress are not subject to the Foreign Emoluments Clause. Like-
wise, the President is not subject to this clause.

Section V traces the relationship between the Foreign Emoluments
Clause and the presidency, from Washington to Trump. In total, we will

13.  Id art. 1, § 3, cl. 7 (emphasis added).
14. Id. art. 1, § 6, cl. 2 (emphasis added).
15. Id art. 1, § 9, cl. 8 (emphasis added).
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discuss foreign gifts given to more than thirty presidencies. We divide these
presidencies into seven categories. Only a handful of these foreign gifts have
been studied in past scholarship and litigation concerning the Foreign
Emoluments Clause. Category #1 includes four presidents from the Early
Republic, who took actions that are consistent with our position that the
President is not subject to the Foreign Emoluments Clause: Presidents
George Washington, Thomas Jefferson, James Madison, and James Monroe.
Category #2 includes presidents who expressly asked Congress to dispose of
foreign gifts: Presidents Andrew Jackson, Martin Van Buren, John Tyler, and
Abraham Lincoln. Category #3 includes presidents who unilaterally disposed
of foreign gifts in government archives: Presidents John Quincy Adams,
Abraham Lincoln (yes, Lincoln again), and Rutherford B. Hayes. Category
#4 includes six presidents who unilaterally donated foreign state gifts to the
Smithsonian Institute: Presidents Franklin Pierce, James Buchanan, Andrew
Johnson, Grover Cleveland, Theodore Roosevelt, and Calvin Coolidge.
Category #5 includes presidents who (likely) accepted foreign gifts and did
not surrender them. We hedge for reasons that will be discussed below. Cat-
egory #6 discusses four first ladies who accepted valuable foreign gifts: Mary
Todd Lincoln, Eliza Johnson, Eleanor Roosevelt, and Jacqueline Kennedy.
Category #7 turns to three modern presidents: Presidents Richard Nixon,
Barack Obama, and Donald Trump. Admittedly, the chronology does not fol-
low a straight path. It seems presidential efforts to comply with the Foreign
Emoluments Clause peaked in the 1830s—and went downhill from there.
There are no clear streams of authority. The history is a muddled puddle.
Section V concludes by trying to make sense of these categories with two
principles: practices during the Early Republic are more probative than later-
in-time practices; and traditions of defiance trump traditions of surrender.

This article concludes with a summary of our position: the phrase “Of-
fice . . . under the United States,” which appears in the Elector Incompatibil-
ity Clause, the Impeachment Disqualification Clause, the Incompatibility
Clause, and the Foreign Emoluments Clause, refers to appointed positions
refers to appointed positions in the Executive and Judicial Branches, as well
as non-apex appointed positions in the Legislative Branch. Elected officials
like the President and members of Congress do not hold “Office[s] under the
United States.”

I. THE ELECTOR INCOMPATIBILITY CLAUSE PREVENTS APPOINTED
OFFICERS IN ALL THREE BRANCHES FROM SERVING AS ELECTORS

In our constitutional system, members of the electoral college, known
as Presidential Electors, cast votes for the President on behalf of each state
and the District of Columbia. Currently, the fifty states and the District of
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Columbia appoint Presidential Electors. In each of these fifty-one jurisdic-
tions, the slate of electors meet and vote separately from the electors of the
other fifty jurisdictions. The Presidential Electors Clause provides, “Each
State shall appoint, in such Manner as the Legislature thereof may direct, a
Number of Electors, equal to the whole Number of Senators and Represent-
atives to which the State may be entitled in the Congress[.]”'® Chiafalo v.
Washington recognized that the states can decide how Presidential Electors
are appointed.'” In our view, Presidential Electors are not “Officers of the
United States” and do not hold an “Office . . . under the United States.” Ra-
ther, we contend that Presidential Electors hold a position of “public Trust,”
as that phrase is used in the Religious Test Clause.'® We introduced our po-
sition with regard to the status of Presidential Electors in Part II of our
planned ten-part series, and we intend to discuss these positions in greater
depth in Part VII of our planned ten-part series.

The Constitution prohibits certain individuals from serving as Presiden-
tial Electors. The Elector Incompatibility Clause provides, “[N]o Senator or
Representative, or Person holding an Office of Trust or Profit under the
United States, shall be appointed an Elector.”'® The Constitution expressly
bars Senators and Representatives from serving as Presidential Electors. The
Constitution also prohibits those who hold an “Office of Trust or Profit under
the United States” from serving as a Presidential Elector.

In the Elector Incompatibility Clause, the words “Trust” and “Profit”
describe different types of “Office[s] . . . under the United States.” An office
of trust under the United States has regular, non-delegable duties that require
the exercise of discretion.”” An office of profit under the United States has a
regular salary or other authorized emoluments, such as fees or commis-
sions.?! Offices of profit and offices of trust may overlap.”? Indeed, courts in

16. Id art.11,§ 1, cl. 2.

17.  Chiafalo v. Washington, 140 S. Ct. 2316, 2320 (2020) (“Today, we consider whether a
State may also penalize an elector for breaking his pledge and voting for someone other than the
presidential candidate who won his State’s popular vote. We hold that a State may do so.” (emphasis
added)); see also id. at 2329 (Thomas, J., concurring) (“The Court correctly determines that States
have the power to require Presidential electors to vote for the candidate chosen by the people of the
State.” (emphasis added)). We take no position on whether these holdings and conclusions from the
Chiafalo majority and concurrence are consistent with the Constitution’s original public meaning.

18.  U.S. CONST. art. VI, cl. 3 (“[N]o religious Test shall ever be required as a Qualification
to any Office or public Trust under the United States.” (emphasis added)).

19. Id art. 11, § 1, cl. 2 (emphasis added).

20. See FLOYD R. MECHEM, A TREATISE ON THE LAW OF PUBLIC OFFICES AND OFFICERS §
16, at 9 (Chicago, Callaghan & Co. 1890), https://archive.org/details/atreatiseonlawp0Omech-
goog/page/8/mode/2up?view=theater [https://perma.cc/B2L5-W3PJ] (an office of trust “require[s]
the exercise of discretion, judgment, experience and skill”).

21. Id. § 13, at 8 (offices of profit are those “to which salary, compensation or fees are at-
tached”).

22. Doty v. State, 6 Blackf. 529, 530 (Ind. 1843) (per curiam).



2024] OFFICES AND OFFICERS: PART V 247

Commonwealth countries routinely decide how to characterize a given office.
For example, Hodel v. Cruckshank turned on whether a position was in fact
an office of profit under the Crown.”

Without question, Senators and Representatives are expressly precluded
from serving as electors. Who else is covered by this provision? The Supreme
Court has never opined on the precise meaning of the phrase “Office of Trust
or Profit under the United States” in the Elector Incompatibility Clause. In
our view, appointed positions in the Executive, Judicial, and Legislative
Branches are barred from serving as electors. However, this clause does not
expressly bar the President and Vice President from serving as electors.

A. Senators and Representatives do not hold “Office . . . under the United
States” for purposes of the Elector Incompatibility Clause

The Elector Incompatibility Clause provides that “no Senator or Repre-
sentative, or Person holding an Office of Trust or Profit under the United
States, shall be appointed an Elector.”** Senators and Representatives already
play a role in the election of the President. Specifically, during the joint ses-
sion of Congress, “[t]he President of the Senate shall, in the Presence of the
Senate and House of Representatives, open all the Certificates, and the [pres-
idential electors’] Votes shall then be counted.”” And if no candidate for
President has a majority of the electoral votes, e.g., if there is a tie, then the
Representatives vote by ballot to choose a President.”® (In House contingency
elections, each member does not have his customary vote. Rather, each state
has one vote.”’) Likewise, if no candidate for the vice presidency has a ma-
jority of the electoral votes, e.g., if there is a tie, then Senators vote by ballot
to choose a Vice President.

Moreover, if there are disputes about the validity of electoral votes, then
the federal Electoral Count Act provides that the two houses of Congress re-
solve those issues.”® The Constitution does not expressly grant Congress the
power to resolve such disputes. However, even prior to the enactment of the
Electoral Count Act, the two houses of Congress had (or, at least, exercised)
an implied power to resolve conflicts over disputed electoral votes. For these
reasons, we think it makes sense to prohibit members of Congress from serv-
ing as electors, as those members would need to sit in judgment of electoral

23. Hodel v. Cruckshank (1889) 3 QLJ 141, 142 (Austl.), [https://perma.cc/VZ33-SYVIJ]
(“Cruckshank, the respondent, was holder of what is admitted to be an office of profit; that is, he
was keeper of a pound, for which he received fees.”).

24.  U.S. CONST. art. I, § 1, cl. 2 (emphasis added).

25. Id art. 11, § 1, cl. 3; id. amend. XII, cl. 2 (same).

26. Id. amend. XII.

27. Id.

28. Electoral Count Act of 1887, Pub. L. No. 49-90, 24 Stat. 373.
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votes that were already cast. It would be problematic for a member of Con-
gress to decide the validity of a vote that he personally cast. This separation
between Presidential Electors and members of Congress avoids some poten-
tial conflicts of interest between the two elected branches. We say some con-
flicts, because a sitting member of Congress can be a presidential candidate.
And if the two houses of Congress were to adjudicate an electoral dispute, no
constitutional provision bars this member from voting for himself. (In Sec-
tion III.G, we will discuss whether that member could continue to hold his
congressional seat after taking the presidential oath of office.)

The text of the Elector Incompatibility Clause suggests that Senators
and Representatives do not hold an “office . .. under the United States.”
Why? If members of Congress held an “office . . . under a United States,”
then the express enumeration of Senators and Representatives would have
been redundant. But the Framers chose to list Senators and Representatives
separately, suggesting that these elected positions do not hold an “Office . . .
under the United States.” Asher Steinberg observed, “it is difficult to see why
the drafters of the Constitution would specifically refer to Senators and Rep-
resentatives if they were persons holding offices under the United States.””
Steinberg wrote that “sentences with this structure scan as almost nonsensi-
cal, or at least extremely ill-formed, if redundant; for example, ‘no mouse,
gerbil, or animal was harmed in the making of this film.””*

Alternatively, the Framers could have written “no Senator or Repre-
sentative, or any other Person holding an Office of Trust or Profit under the
United States.” This framing would have suggested that Senators and Repre-
sentatives were types of “office[s] . . . under the United States.” Justice Story
proposed a similar argument concerning the Impeachment Clause.’' He wrote
that the Impeachment Clause “says, ‘the president, vice-president, and all
civil officers (not all other civil officers) shall be removed[.]””** Story ob-
served that the “language of the [Impeachment] clause, therefore, would ra-
ther lead to the conclusion, that the[] [positions of President and Vice Presi-
dent] were enumerated, as contradistinguished from, rather than as included
in the description of, civil officers of the United States.”** In more modern

29.  Asher Steinberg, The Textual Argument That the President Does Not Hold an “Office
Under the United States”, THE NARROWEST GROUNDS (Sept. 21, 2017), http://narrowest-
grounds.blogspot.com/2017/09/the-textual-argument-that-president.html [https://perma.cc/Y7DK-
5382].

30. Id

31. 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 791,
at 260 (Boston, Hilliard, Gray, & Co. 1833), [https://perma.cc/3VN2-CAF5].

32. Id

33, Id
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times, Akhil Amar used a similar interpretive maneuver. To interpret a pro-
vision of the Articles of Confederation, he found significant the absence of
the word “other.””*

The Framers did not include the phrase “all other civil Officers of the
United States” in the Impeachment Clause. Nor did they include the phrase
“any other Person holding an Office of Trust or Profit under the United
States” in the Elector Incompatibility Clause. When the Framers wished to
use the word “other,” they knew how to do so: it is used more than two dozen
times in the original seven articles.

The consequences of our position with respect to the Elector Incompat-
ibility Clause—that Senators and Representatives do not hold an “Of-
fice . . . under the United States”—are not particularly surprising. The Elec-
tor Incompatibility Clause expressly bars Senators and Representatives from
serving as Presidential Electors. From a pragmatic perspective, does it really
matter if Senators and Representatives are characterized as holding “Of-
fice . . . under the United States™?

If you find these textualist arguments persuasive, bear in mind the con-
sequences for two other provisions of the Constitution. First, if Senators and
Representatives do not hold an “Office . . . under the United States,” then the
Impeachment Disqualification Clause could not be used to disqualify a per-
son from serving as a Senator or Representative. Second, if Senators and
Representatives do not hold an “Office . . . under the United States,” then the
Foreign Emoluments Clause would not bar Senators and Representatives
from accepting foreign state gifts.

Some readers who find these consequences unacceptable may argue that
the phrase “Office . . . under the United States” has a different meaning in the
Elector Incompatibility Clause, the Impeachment Disqualification Clause,
the Foreign Emoluments, as well as the Incompatibility Clause. Perhaps that
meaning varies based on the context of each provision. Or maybe such diver-
gent meanings can be divined from the intentions of the Framers. We refer to
this approach as the Clause-Bound View. Under this view, the “office”- and
“officer”-language in every clause of the Constitution should be judged by
itself, without regard to how the same or similar language is used elsewhere.
We introduced the Clause-Bound View in the second installment of this
planned ten-part series,” and we intend to discuss it in greater depth in the
tenth installment.

34.  See also Akhil Reed Amar, Of Sovereignty and Federalism,96 YALEL.J. 1425, 1447 n.87
(1987) (“[This provision in the Articles of Confederation states ‘any office,’] [n]ot ‘any other,”
suggesting that congressional delegates were state [as opposed to federal] officers.” (first emphasis
added)).

35.  See Tillman & Blackman, supra note 2, at Section V.
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The text of the Elector Incompatibility Clause strongly supports our po-
sition that Senators and Representatives do not hold an “Office . . . under the
United States.” The text, however, does not self-evidently prove that ap-
pointed positions in the Executive and Judicial Branches hold an “Office . . .
under the United States.” Next, we will address this status of appointed posi-
tions in the Executive and Judicial Branches with regard to the Elector In-
compatibility Clause.

B. Appointed positions in the Executive and Judicial Branches cannot serve
as electors because they hold “Office . . . under the United States”

The Supreme Court has never squarely addressed whether appointed po-
sitions in the Executive and Judicial Branches can serve as electors. Chiafalo
v. Washington observed that “the State may not appoint members of the Fed-
eral Government” as Presidential Electors.*® This aside was framed at a very
high level of generality. It is unclear precisely what the word “members” re-
fers to. The word “members” is often used to refer to members of Congress—
that is, Representatives and Senators. But for the textual reasons discussed
earlier, we do not think that the Supreme Court intended to hold that Repre-
sentatives and Senators hold an “Office . . . under the United States.” Ray v.
Blair stated that “[P]residential [E]lectors exercise a federal function in bal-
loting for President and Vice-President but they are not federal officers or
agents[.]”*” We think Ray’s “federal office or agent”-language is best read to
track the positions covered by the language used in the Elector Incompatibil-
ity Clause: “Office of Trust or Profit under the United States.”

In our view, appointed positions in the Executive and Judicial Branches
cannot serve as electors. Specifically, appointed positions in the Executive
and Judicial Branches are “officers of the United States.” These positions
also hold “office . .. under the United States.” The Elector Incompatibility
Clause therefore forbids appointed positions in the Executive and Judicial
Branches from serving as electors. For example, the Secretary of State cannot
serve in the Electoral College.

This exclusion makes good sense. In Federalist No. 68, Hamilton wrote
“[t]he[] [Framers] have not made the appointment of the President to depend
on any preexisting bodies of men, who might be tampered with beforehand
to prostitute their votes.”*® Here, Hamilton explained that the Elector Incom-
patibility Clause was designed to preserve electors’ decisional independence

36. Chiafalo v. Washington, 140 S. Ct. 2316, 2324 (2020) (emphasis added).

37. Ray v. Blair, 343 U.S. 214, 224 (1952) (emphasis added); see also Burroughs v. United
States, 290 U.S. 534, 545 (1934) (same); Fitzgerald v. Green, 134 U.S. 377, 379 (1890) (same).

38. THE FEDERALIST NO. 68 (Alexander Hamilton), https://avalon.law.yale.edu/18th_cen-
tury/fed68.asp [https://perma.cc/9KSH-9SW3].
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with respect to dominant third-parties, where those dominant third-parties
were federal officials. Caroliniensis, a Federalist from South Carolina, ex-
pressed a similar sentiment. He wrote that

The [P]resident cannot bribe or influence his electors, because it is im-

possible for him to know them: and all popular tumult is effectually

guarded against, by the election’s being held in thirteen different states

at the same time, and by the electors being appointed by the respective

legislatures for that purpose.*’

The Elector Incompatibility Clause does not forbid all dependencies. An
elector can be an employee of a private commercial enterprise, and so would
be dependent on the entity’s president or governing board. Likewise, a state
executive officer can be an elector—even if the officer is dependent on higher
authority, such as a governor. But an elector who is dependent on a federal
elected official amounts to the federal government electing itself. This type
of dependency is uniquely dangerous. If all other dependencies had been ex-
cluded from service as electors, then only a very narrow band of persons
could participate as an elector.

The Secretary of State, for example, who serves at the pleasure of the
President, would lack decisional independence. Hamilton observed that “all
those who from [their] situation might be suspected of too great devotion to
the President in office” would be “excluded from eligibility to this trust” as
federal electors.*’ (Here, Hamilton refers to Presidential Electors as a “trust,”
which reflects our position that Presidential Electors hold a “public trust.”*")
Statutory officers appointed by the President are excluded from serving as
electors precisely because the President is in a position to remove them, and
he could also appoint or promote them to additional or higher offices. These
positions could not, in Hamilton’s words, enter upon the task free from any
“sinister bias.”** They could be persuaded, directed, or even ordered to cast
an electoral vote for the sitting President. In such circumstances, the tempta-
tion is too great to do the President’s bidding in the Electoral College. Even
if these statutory officers could resist such domination, the President’s ability
to act in this manner would undermine public confidence in the fairness of
the process. These policy rationales provide further for support our position:

39. Caroliniensis, Charleston City Gazette, 1, 2, April 1788, in 27 THE DOCUMENTARY
HISTORY OF THE RATIFICATION OF THE CONSTITUTION: RATIFICATION OF THE CONSTITUTION BY
THE STATES: SOUTH CAROLINA 235, 238 (John P. Kaminski et. al. eds., 2016), https://search.li-
brary.wisc.edu/digital/ ATR2ZWPX6L3UFLHS8I/pages/ APDT3LUEIES5WO83
[https://perma.cc/Q467-AGRO].

40. THE FEDERALIST NO. 68, supra note 38.

41. Seeid.

42.  Id.; see also Caroliniensis, supra note 39.
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the Elector Incompatibility Clause guards against appointed Executive
Branch officers from serving as electors.

Federal judges are also prohibited from serving as electors. They cannot
be removed by the President. But federal judges can be appointed to new or
higher offices by the President. Excluding them from serving in the Electoral
College helps to preserve the electors’ decisional independence. Moreover,
it is eminently reasonable to keep federal judges out of the non-judicial as-
pects of the electoral process. Indeed, federal judges have been called upon
to decide electoral disputes. It would be extremely problematic for judges to
serve in the electoral college, and then resolve cases that implicate those elec-
toral votes. The Elector Incompatibility Clause thus avoids some important
potential conflicts of interest with regard to lower federal court judges. How-
ever, we are uncertain whether the judges of the Supreme Court hold an “Of-
fice . . . under the United States.” (We discuss this position in Section I.C of
the second installment of our ten-part series.) If a sitting Supreme Court Jus-
tice does not hold an “Office . . . under the United States,” then he could serve
as a presidential elector. For example, in 1916, Justice Charles Evans Hughes
resigned from the Supreme Court to accept the Republican Party’s nomina-
tion for the presidency.* If Hughes did not hold an “Office . .. under the
United States,” he could have concurrently served on the Supreme Court and
in the electoral college.

Hamilton’s concern elucidates why appointed positions in the Executive
and Judicial Branches cannot serve as Presidential Electors. Very similar ar-
guments can be marshalled to show why appointed positions in the Legisla-
tive Branch ought not serve as Presidential Electors.

C. Appointed positions in the Legislative Branch cannot serve as electors
because they hold “Office . . . under the United States”

The Appointments Clause provides the sole process by which “Officers
of the United States” can be appointed in the Executive and Judicial
Branches.** How can officers be appointed in the Legislative Branch? The
answer can be found in the House Officers Clause, the Senate Officers
Clause, and the Rules of Proceedings Clause.

The House Officers Clause provides, “The House of Representatives
shall chuse their Speaker and other Officers . ...”* This clause empowers

43.  See Robert Brammer & Sarah McKenna, Charles Evans Hughes: The Supreme Court
Justice  Who  Resigned to Run  for  President, LIBR. OF CONG. BLOGS,
https://blogs.loc.gov/law/2021/02/charles-evans-hughes-the-supreme-court-justice-who-resigned-
to-run-for-president/ [https://perma.cc/DCC5-YZCG].

44.  We discussed the Appointments Clause in the third installment of our ten-part series. Till-
man & Blackman, supra note 6, at Section I1.

45. U.S. CONST. art. I, § 2, cl. 5 (emphasis added).
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the House of Representatives to elect a speaker. The provision also provides
that the House can appoint “other Officers.” Such positions are appointed by
the House, pursuant to “the Rules of its Proceedings.”*® That is, the House
can adopt orders by which such officers can be appointed. The President
plays no role in the appointment of such officers. Moreover, the Senate plays
no role in the appointment of House Officers. This intra-Legislative Branch
separation reflects a principle of cameral autonomy.*” The House and the
Senate establish their own rules, discipline their own members,* and, as rel-
evant here, appoint their own officers. For example, the first House chose the
first clerk of the House of Representatives on April 1, 1789.* This already-
established position was recognized by the first statute, enacted two months
later on June 1, 1789.%°

The Senate Officers Clause operates in a similar fashion as the House
Officers Clause. It provides, “The Senate shall chuse their other Officers, and
also a President pro tempore, in the Absence of the Vice President, or when
he shall exercise the Office of President of the United States.”' And, like
with House Officers, the President plays no role in the appointment of these
“other Officers.” The Senate, pursuant to “the Rules of its Proceedings,”**
can select its “other Officers.” The first Senate chose the first Secretary of
the Senate on April 8, 1789.%° This already-established position was also rec-
ognized by the first statute, enacted two months later in June 1789.%

The Senate Officers Clause differs from the House Officers Clause in
one very important regard. The House can choose its own speaker. In the
Senate, however, “[t]he Vice President of the United States shall be President

46. Id art.1,§ 5, cl. 2.

47. See Aaron-Andrew P. Bruhl, If the Judicial Confirmation Process is Broken, Can a Stat-
ute Fix It?, 85 NEB. L. REV. 960, 996-1007 (2007) (developing cameral autonomy principle).

48. U.S.CONST. art. I, § 5, cl. 2 (“Each House may determine the Rules of its Proceedings,
punish its Members for disorderly Behaviour, and, with the Concurrence of two thirds, expel a
Member.”).

49. 1 ANNALS OF CONG. 99-100 (1789) (Joseph  Gales ed., 1834),
https://memory.loc.gov/cgi-bin/ampage?collld=llac&fileName=001/1lac001.db&recNum=51
[https://perma.cc/RM95-R7MR] (entry for April 1, 1789).

50. This position was reflected in An Act to regulate the Time and Manner of administering
certain Oaths, ch. 1, § 5, 1 Stat. 23, 24 (1789) (establishing the oath for the “clerk of the House of
Representatives”).

51. U.S. CONST. art. I, § 3, cl. 5 (emphases added).

52. Id art.1,§5,cl 2.

53. 1 ANNALS OF CONG. 18 (1789) (Joseph Gales ed., 1834), https://memory.loc.gov/cgi-
bin/ampage?collld=llac&fileName=001/11ac001.db&recNum=11 [https://perma.cc/B2TM-XAHS]
(entry for April 8, 1789).

54. This position was reflected in An Act to regulate the Time and Manner of administering
certain Oaths, ch. 1, § 5, 1 Stat. 23, 24 (1789) (establishing the oath for the “secretary of the Sen-
ate”).
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of the Senate, but shall have no Vote, unless [the Senate is] equally di-
vided.”>® The Senate Officers Clause does allow the Senate to provide for the
contingency when the Vice President is absent, “or when [the Vice President]
shall exercise the Office of President of the United States.” In such cases, the
Senate can choose a “President pro tempore.” The President plays no role in
this process. Likewise, in light of the principle of cameral autonomy, one
house plays no role in the selection, supervision, or disciplining of officers
of the other house.’® Under the prevailing view of the Impeachment Clause,
members of each house are outside the scope of the impeachment power. This
prevailing view provides some reason to conclude that all such elected House
and Senate officers (except for the Vice President) are likewise outside the
scope of the impeachment power.

The Elector Incompatibility Clause provides that a “[p]erson holding an
Office of Trust or Profit under the United States” cannot be “appointed [as]
an Elector.””’ In our view, appointed positions in the Legislative Branch hold
“office . . . under the United States.” Therefore, these appointed positions in
the Legislative Branch cannot serve as Presidential Electors. For example,
the Secretary of the Senate, Clerk of the House, sergeant at arms, and door-
keeper (a position established in 1789, but now abolished’®) cannot serve as
Presidential Electors.

What if we are wrong? What if appointed positions in the Legislative
Branch do not hold an “Office . . . under the United States”? Under this ap-
proach, appointed positions in the Legislative Branch could serve as electors.
As a result, under this approach, members of Congress cannot serve as elec-
tors, but the officers that members of Congress choose can serve as electors.
This result would be extremely problematic. All such high level congres-
sional staff lack independence. They can be dominated and removed by the
presiding member of their chamber, if the presiding member has a removal
power. The President can persuade, direct, or even order officers subject to
his appointment power. Likewise, we should expect that a factional legisla-
tive majority in each chamber could persuade, direct, or even order legislative
officers subject to the chamber’s omnipresent removal power.

The Elector Incompatibility Clause forbids members of Congress from
participating in the Electoral College process. Allowing their dependent ap-
pointees to serve in the electoral college would create a glaring loophole.
Indeed, it is far worse to have the Clerk of the House serve in the Electoral
College than for the Speaker to serve in the Electoral College. The Speaker

55. U.S.CONST.art. I, § 3, cl. 4.

56.  See Bruhl, supra note 47, at 996-1011 (discussing cameral autonomy).

57. U.S. CONST. art. I, § 1, cl. 2 (emphasis added).

58.  Doorkeepers of the House, HIST., ART, & ARCHIVES, U.S. HOUSE OF REPRESENTATIVES,
https://history.house.gov/People/Office/Doorkeepers/ [https://perma.cc/UTV5-JBQC].
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is arguably independent, subject to election by the voters and by the House,
and faces substantial transparency expectations in regard to his official con-
duct. Not so for the Clerk, who serves at the pleasure of the House. Moreover,
Senators and Representatives are bound to support the Constitution by virtue
of the Article VI oath. The Clerk of the House is not bound by Article VI to
take an oath to support the Constitution; the Clerk’s oath is a mere statutory
duty. Thus, there are many, manifest, and significant problems with the view
that appointed Legislative Branch officers are outside the scope of the Elector
Incompatibility Clause. Our view, by contrast, which would prohibit ap-
pointed positions in the Legislative Branch from serving as Presidential Elec-
tors, avoids these problems.

D. The President and Vice President can serve as Presidential Electors
because they do not hold an “Office . . . under the United States”

In our view, appointed officers—that is, those holding “Office . . . under
the United States”—in all three branches cannot serve as electors. However,
the President does not hold an “office . . . under the United States.” There-
fore, he could serve as an elector, and potentially vote for himself or his fa-
vored successor. We recognize this result may seem counterintuitive, and
perhaps unseemly. But this result does not trigger the concerns that animated
the Elector Incompatibility Clause. Hamilton addressed these issues in Fed-
eralist No. 68. He wrote, “The[] [Framers] have not made the appointment of
the President to depend on any preexisting bodies of men, who might be tam-
pered with beforehand to prostitute their votes[.]”*® If the President serves as
an elector, he is not at risk of being pressured or coerced to change his vote
by any superior. Indeed, it is to be expected that the President would vote for
himself. In every election, we see the spectacle of all politicians—including
the President and other presidential candidates—voting for themselves in the
general election. There is no doubt how those votes will be cast. Relatedly,
in 2016, former President Bill Clinton was selected as an elector in New York
for his wife, and presidential candidate, Secretary Hillary Clinton.®® There
was no doubt how he would vote.

The Elector Incompatibility Clause was not designed to eliminate pre-
commitment bias. For example, imagine a situation where a state governor
might be a candidate for the presidency. The Governor could serve in the
electoral college. Moreover, the governor’s subordinate officers could also

59. THE FEDERALIST NO. 68, supra note 38; see Caroliniensis, supra note 39, at 238.

60. Bill Mahoney, Electoral Delegate Bill Clinton: ‘Never cast a vote I was prouder of”,
PoLIiTiIcO: N.Y. (Dec. 19, 2016, 2:08 PM), https://www.politico.com/states/new-york/city-
hall/story/2016/12/electoral-delegate-bill-clinton-never-cast-a-vote-i-was-prouder-of-108194
[https://perma.cc/XMN3-BJRR].
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serve as Presidential Electors. All of these electors would have an obvious
bias. Rather, the Elector Incompatibility Clause was designed to preserve de-
cisional independence against control by federal officials. Chiafalo v. Wash-
ington is consistent with this principle.®' That case held that state govern-
ments can instruct electors how to vote. Congress, however, has no power to
control how electors vote: albeit, Congress has historically claimed it has the
power to count or not count purported electoral votes.*

What about a sitting President or Vice President or candidate? Can such
a person be an elector? That is, can he serve in the electoral college and vote
for himself? Or could a non-candidate sitting president vote for his succes-
sor? In our view, a sitting President does not hold “office . . . under the United
States.” As a result, he could be appointed as an elector, and he could vote
for himself or for someone else, including a favored successor.

Likewise, the sitting Vice President can also serve as an elector, even
when he is on the ballot for President. The Vice President is not subject to
presidential appointment, removal, or supervision in the ordinary course of
his duties. A President has substantial control over cabinet positions, but he
enjoys few legal controls in his capacity as President over the Vice President.

Again, our view, following Hamilton’s position, is that the Elector In-
compatibility Clause was not designed to eliminate pre-commitment bias.
Rather, it was designed to preserve decisional independence against control
by federal (not state) officials. The President and Vice President will not, in
Hamilton’s words, “be tampered with beforehand to prostitute their
votes[.]”** Such self-interested candidates might very well vote for them-
selves for opportunistic reasons. However, no third-parties would be pulling
their strings.

Pre-commitment bias does not raise the concerns identified by Hamilton
in Federalist No. 68. The President cannot be coerced by any superior to cast
a specific vote. It might be argued that the President should be precluded
from serving as an elector because the President might bribe or coerce an-
other elector, including even a private person or state official serving as an
elector, with a promise of a subsequent presidential appointment to a federal
statutory office. But the risk of such bribery exists whether or not a President
is an actual elector; the risk is there as long as the President has any oppor-
tunity to communicate with electors. And he does have such opportunities—
as do all who participate in the public political process.

61.  See Chiafalo v. Washington, 140 S. Ct. 2316 (2020).

62. Id. at 2328 (“Congress’s deference to a state decision to tolerate a faithless vote is no
ground for rejecting a state decision to penalize one.”).

63. THE FEDERALIST NO. 68, supra note 38; see Caroliniensis, supra note 39, at 238.



2024] OFFICES AND OFFICERS: PART V 257

Critics may argue that our view cannot be correct, regardless of our tex-
tual arguments, because the Framers would have never intended to allow the
President to serve as an elector. This framework inverts the proper methodo-
logical analysis for constitutional interpretation. First, courts consider “text
and history.”® And only if “constitutional text is ... ambiguous,” should
courts turn to “purpose.”® The fact that an old text is hard to understand, at
least to modern eyes and ears, does not render its meaning ambiguous. Before
declaring a text ambiguous, courts must do the often-difficult work of textu-
alist and originalist interpretation. That role requires a careful study of how
“Office”-language is used in the Elector Incompatibility Clause, as well as
how that language is used elsewhere in the Constitution. That role may also
require a careful study of how those in the founding era employed “Office”-
language.

Courts cannot start with a purported purpose—e.g., asserting that there
is no way the Framers would have allowed the President to serve as an elec-
tor—and use that unexamined and unsupported intuition to declare a text am-
biguous. In other words, courts cannot identify a purpose, and conclude that
this purpose precludes giving a provision a meaning which is otherwise sub-
stantially consistent with its text and history. If, after completing careful
study, courts still consider the text ambiguous, then a resort to purpose is
permissible. But courts cannot avoid the arduous task of textual construction
by beginning the analysis with a preordained conclusory result: the President
cannot serve as an elector.

The phrase “office . . . under” is adapted from a well-established draft-
ing convention that excluded elected positions. There is substantial textual
and historical evidence that this phrase does not include elected positions,
like the presidency. Stated differently, purpose cannot be used to disregard
text and history. Text and history substantially supports our view, even if the
result seems counterintuitive by modern standards. And our understanding of
the clause is consistent with Hamilton’s Federalist No. 68.

In any event, a political check exists on any perceived conflict of inter-
est. States are responsible for selecting electors. There is every reason to think
that states will not appoint the President or Vice President as electors, espe-
cially if they are candidates. To our knowledge, no President or Vice Presi-
dent has ever served as an elector. The states can avoid any perceived conflict
of interest, without having to rely on a constitutional bar. The Constitutions
does not have to do all the heavy lifting—sometimes politics will properly
align incentives between the People and the government.

64. District of Columbia v. Heller, 554 U.S. 570, 595 (2008).
65. NLRB v. Noel Canning, 573 U.S. 513, 528 (2014).
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In summary, Senators and Representatives are expressly barred from
serving as Presidential Electors. Likewise, appointed positions in the
Executive, Judicial, and Legislative Branches cannot serve as electors.
However, the President and Vice President can serve as Presidential Electors.

II. THE IMPEACHMENT DISQUALIFICATION CLAUSE

Under the Constitution, the impeachment process is bicameral. The
House of Representatives can impeach “[t]he President, Vice President and
all Civil Officers of the United States” for “Treason, Bribery, or other high
Crimes and Misdemeanors.”® Then, the Senate would try the impeachment,
and convict on a two-thirds vote.®” After the defendant is convicted, the Sen-
ate can take an additional step and impose a disqualification. The Impeach-
ment Disqualification Clause provides that “[jJudgment in Cases of Impeach-
ment shall not extend further than to removal from Office, and
disqualification to hold and enjoy any Office of honor, Trust or Profit under
the United States[.]”*® The scope of disqualification turns on the meaning of
the phrase “Office . . . under the United States.” Our view here, and through-
out this ten-part series, is that the phrase “Office . . . under the United States”
refers to appointed positions in the Executive, Legislative, and Judicial
Branches, but not elected officials. Therefore, the Impeachment Disqualifi-
cation Clause can only be used to disqualify a defendant from holding ap-
pointed federal positions in the future, but not from holding elected federal
positions in the future. Part I of this Article explores this position.

In Subpart II.A, we break down the mechanics of the bicameral im-
peachment process. In Subpart I1.B, we parse the text of the Impeachment
Disqualification Clause. In Subpart I1.C, we discuss the meaning of offices
of honor, trust, and profit. In Subpart I1.D, we explain that the word “Office”
in the Impeachment Disqualification Clause, standing alone and unmodified,
refers to the elected President, Vice President, as well as appointed “Officers
of the United States” in the Executive and Judicial Branches. But the phrase
“Office of honor, Trust or Profit under the United States” does not extend to
any elected positions. Rather, this phrase refers to appointed positions in the
Executive, Judicial, and Legislative Branches. In Subpart II.E, we put for-
ward the view that a disqualified officer can still be elected to Congress and
the presidency. In Subpart II.F, we provide a policy rationale for our position:

66. U.S. CONST. art. II, § 4 (emphasis added).
67. Id art.1,§3,clé6.
68. Id. art. 1, § 3, cl. 7 (emphases added).
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the people, and not the Senate, should decide who should serve in Congress
and in the White House.

A. Impeachment, conviction, removal, and disqualification

In the third installment of our ten-part series, we discussed the
Impeachment Clause.®” The Impeachment Clause appears in Article II of the
Constitution. It provides: “The President, Vice President and all civil Officers
of the United States, shall be removed from Office on Impeachment for, and
Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.””°
The Impeachment Disqualification Clause, which appears earlier in Article
I, uses different “Office”-language. It provides, “Judgment in Cases of Im-
peachment shall not extend further than to removal from Office, and disqual-
ification to hold and enjoy any Office of honor, Trust or Profit under the
United States[.]”"" This provision specifies the consequences that can attach
after the Senate votes to convict in an impeachment trial.

What are those consequences? First, the convicted individual is “re-
mov|[ed] from Office.” Under the Senate’s current practice, removal happens
automatically after a person is convicted by a two-thirds vote on any one
article of impeachment.”” (However, some early Senate practice provided two
separate votes: one for guilt, and a separate vote for removal.”’) Second, if a
defendant is convicted and removed, the Senate can take an additional vote.
With a simple majority vote, the Senate can disqualify that individual from
holding certain types of governmental positions in the future. Specifically, a
disqualified individual cannot “hold and enjoy any Office of honor, Trust or
Profit under the United States.”

69. Tillman & Blackman, supra note 6, at Section III.

70. U.S. CONST. art. II, § 4. (emphases added).

71. Id.art. 1, § 3, cl. 7 (emphases added).

72. ELIZABETH B. BAZAN, CONG. RSCH. SERV., 98-186, IMPEACHMENT: AN OVERVIEW OF
CONSTITUTIONAL PROVISIONS 10 (2010), https://fas.org/sgp/crs/misc/98-186.pdf
[https://perma.cc/3PQS5-CGE2] (“The precedents suggest that removal flows automatically from
conviction on one or more articles of impeachment . . . .”).

73.  MICHAEL J. GERHARDT, FEDERAL IMPEACHMENT PROCESS: A CONSTITUTIONAL AND
HISTORICAL ANALYSIS 189 (2d ed. 2000) (noting that in earlier impeachment trials, such as that of
John Pickering in 1804, the Senate took separate votes on guilt and removal); ASHER C. HINDS, 3
HINDS’ PRECEDENTS OF THE HOUSE OF REPRESENTATIVES OF THE UNITED STATES 709-10 (1907),
https://www.govinfo.gov/content/pkg/GPO-HPREC-HINDS-V3/pdf/GPO-HPREC-HINDS-V3-
20.pdf [https://perma.cc/JYT7-QM63] (“On the question—TIs John Pickering, district judge of New
Hampshire, guilty as charged in the first article of impeachment exhibited against him by the House
of Representatives? It was determined in the affirmative, yeas 19, nays 7. The same question was
put, in the same way, on the three remaining articles, and decided by a like result. On the question—
Is the court of opinion that John Pickering be removed from the office of judge of the district court
of the district of New Hampshire? It was determined in the affirmative, yeas 20, nays 6. The court
then adjourned sine die.”).
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To date, the House of Representatives has impeached twenty officials
some twenty-one times—including then-President Trump on two occa-
sions.” Only eight of those impeachments led to convictions in the Senate.”
And only three of those eight convicted defendants were disqualified. All
three of the disqualified defendants were federal judges: Judge West H. Hum-
phreys was disqualified in 1862. Judge Robert W. Archbald was disqualified
in 1913. And Judge G. Thomas Porteous, Jr. was disqualified in 2010. The
Impeachment Disqualification Clause has seldom been invoked, and only in
instances of severe judicial impropriety.

B. The Text of the Impeachment Disqualification Clause

The text of the Impeachment Disqualification Clause differs from that
of the Impeachment Clause. The Impeachment Clause expressly refers to the
President and Vice President while the Impeachment Disqualification Clause
does not expressly enumerate any offices. Moreover, the “Office”-language
in the Impeachment Disqualification Clause differs from the “Office”-lan-
guage in the Impeachment Clause. The former refers to an “Office of honor,
Trust or Profit under the United States,” while the latter refers to “civil Of-
ficers of the United States.”

We think the Framers’ choice to use different “officer”-language in the
Impeachment Clause and the Impeachment Disqualification Clause reflects
an awareness that “civil Officers of the United States” has a different mean-
ing than “Office . .. under the United States.” And in our view, the phrase
“Office . . . under the United States” refers to a broader category of positions
than does the phrase “civil Officers of the United States.” Military positions
are included in the category of “Office[s] . . . under the United States,” but
are not included in the phrase “civil Officers of the United States.” Moreover,
the “Officers of the United States”-language in the Impeachment Clause re-
fers to appointed positions in the Executive and Judicial Branches; the “Of-
fice . . . under the United States”-language in the Impeachment Disqualifica-
tion Clause refers to appointed positions in all three branches of government.

The scope of appointed positions subject to the Impeachment Clause is
narrower than the scope of appointed positions for which a person can be
disqualified from holding. In other words, appointed legislative positions,
such as the Clerk of the House, cannot be impeached. But the Clerk and other
appointed legislative are positions for which one can be disqualified from
holding. By contrast, elected positions play out differently. The President and

74.  List of Individuals Impeached by the House of Representatives, HIST., ART & ARCHIVES,
U.S. HOUSE OF REPRESENTATIVES, https://history.house.gov/Institution/Impeachment/Impeach-
ment-List/ [https://perma.cc/94AJ-ZDS3].

75. Id.
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Vice President, both elected positions, are expressly subject to the Impeach-
ment Clause. But a disqualified defendant is not precluded from holding any
elected federal position, including the presidency and vice presidency.

This divide makes some sense. The Clerk of the House can be removed
by virtue of the House’s authority under the Rules of Proceedings Clause.”®
There is no need to impeach the Clerk of the House, and then seek a 2/3
majority vote in the Senate. But it would be appropriate to bar an impeached
and disqualified defendant from being chosen as clerk. This potentially lu-
crative position is accountable only to the House’s leadership, and is not ac-
countable to the people. Disqualification is appropriate for such an office.

Disqualification is designed to keep such a disqualified defendant out of
appointed offices. In the absence of disqualification, the current president, or
a successor president, acting alone, could elevate a disqualified defendant to
an appointed position. And in the absence of disqualification, a narrow ma-
jority in a single house could elevate a disqualified defendant to an appointed
Legislative Branch position. Indeed, a successor house might elevate the dis-
qualified defendant against the considered judgment of both of the houses
that impeached, convicted, and disqualified the defendant. Disqualification
is not designed to keep the people from electing or re-electing a disqualified
defendant. Such a disqualified defendant is not precluded being a member of
either house or from holding the presidency or vice presidency.

C. Disqualification can extend to an “Office of honor . . . under the United
States,” an “Office of . . . Trust . . . under the United States,” and an
“Office of . . . Profit under the United States”

The Impeachment Disqualification Clause provides, “Judgment in
Cases of Impeachment shall not extend further than to removal from Office,
and disqualification to hold and enjoy any Office of honor, Trust or Profit
under the United States[.]””’ The Disqualification Clause extended to three
types of positions: an “Office of honor . . . under the United States,” an “Of-
fice of . .. Trust ... under the United States,” and an “Office of ... Profit
under the United States.” The Impeachment Disqualification Clause is the
only provision in the Constitution that uses this expansive “Office”-language;
it is the only clause that refers to an “Office of honor.” An “Office of honor”
refers to a position without authorized compensation.”® Such positions may
lack fixed or regular responsibilities, such as duties imposed by statute.

76. U.S. CONST. art. I, § 5, cl. 2 (“Each House may determine the Rules of its Proceedings

77. U.S. CONST. art. I, § 3, cl. 7 (emphases added).
78. MECHEM, supra note 20, § 15, at 9 (An office of honor is one “to which no compensation
attaches . . . and is supposed to be accepted merely for the public good.”).
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In two other provisions, the Framers referenced offices of profit under
the United States and offices of #7ust under the United States. First, the Elec-
tor Incompatibility Clause applies to an “Office of . . . Profit under the United
States” and an “Office of Trust . . . under the United States.” (We discussed
this provision in Section 1.) Second, the Foreign Emoluments Clause refers
to “Office of Profit or Trust under” the United States. (We will discuss this
provision in Section IV.) The meaning of the phrases “Office of Profif” and
“Office of Trust” is the same in both the Elector Incompatibility Clause and
the Foreign Emoluments Clause.

However, the Elector Incompatibility Clause and the Foreign Emolu-
ments Clause do not refer to an “Office of honor.” The inclusion of “honor”
in the Impeachment Disqualification Clause, but not in the Elector Incompat-
ibility Clause and the Foreign Emoluments Clause, might suggest a deliberate
choice was made. Consider a not-too-fanciful hypothetical: Aaron Burr, the
disgraced Vice President, was impeached and disqualified. At some point in
the future, a more sympathetic President wants to rehabilitate Burr’s career:
appointing him to a purely honorific cabinet-like position with no salary and
with no regular duties. The President might even permit the rehabilitated of-
ficer to sit in on cabinet meetings. Pursuant to the Impeachment Disqualifi-
cation Clause, Burr could not even hold an office of #onor under the United
States.

Why does the Impeachment Disqualification Clause reach offices of
“honor, Trust or Profit,” but the Elector Incompatibility Clause and the For-
eign Emoluments Clause only reach offices of Profit and offices of Trust?
Why does the Impeachment Disqualification Clause reach offices of honor,
but the Elector Incompatibility Clause and the Foreign Emoluments Clause
do not?

We do not know for certain. But we can put forward a reasonable theory
for the Framers’ choice of “Office”-language here. The Impeachment Dis-
qualification seeks to bar a disqualified defendant against any political reha-
bilitation in the national government through appointed positions. It is a value
choice—perhaps, it is a harsh one. Again, an office of honor is one without
authorized compensation. Such a position may be filled by the President and
is subject to his removal power, but here, the threat of removal does not attach
to the lucrative perquisites of office—as an office of honor has none. Because
presidential control does not threaten the officeholder’s livelihood, there is
less reason to bar such a person from serving as an elector.

A similar rationale can be crafted for the Foreign Emoluments Clause.
The general purpose of that clause is to prevent an appointed officer from
having divided loyalties. In other words, the goal is to ensure that the emol-
uments such an officer receives are from the United States and not from a
foreign nation. But the justification for imposing that restriction is contingent
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on the United States paying some compensation. Where the officeholder
holds an office of honor, these justifications—divided loyalties and foreign
compensation—compete against other considerations and policies.

We do not offer these theories to affirm that they are correct or reflect
the intent or purposes of the Framers and ratifiers. Perhaps, given the level of
detail sought, and our efforts follow ratification by more than 230 years, our
access to the historical records is too incomplete to arrive at confident an-
swers. Rather, the counter-position—i.e., that the Framers’ “Office”-lan-
guage only reflects accident, caprice, and mistake—cannot be assumed. And
our theories serve to refute this counter-position. We contend that this coun-
ter-position requires support, evidence, and proof, as does the view we have
put forward as to the scope of the Constitution’s divergent “Office”-lan-
guage.

Why does the Elector Incompatibility Clause list Trust first and Profit
second, while the Foreign Emoluments Clause lists Profit first and Trust sec-
ond? We are not certain. The difference may be based on how British and
American drafters used that language. For example, in 1774, John Lind wrote
An Englishman’s Answer, which was directed to the American colonies.”
Lind referred to the full troika of offices: “First, the parliament consider you
to be a part of the British empire or state: Entitled to all the privileges of
British subjects, capable of holding any office of profit, trust, or honour, in
Great-Britain, and of s[i]tting in parliament.”®® The Maryland Constitution of
1776 prohibited a “Senator, Delegate to Congress or Assembly, or member
of the Council” from “hold[ing] or execut[ing] any office of profit.” The pun-
ishment for this offense included being “disqualified forever from holding
any office or place of trust or profit, as the Court may judge.”®'And in 1779,
Pennsylvania enacted a statute that prohibited dueling. The punishment for
this offense included that the “challenger, and challenged (when he accepts)
shall be disabled ever after from holding any office of profit or honor with
this state.”?

79. JOHN LIND, AN ENGLISHMAN’S ANSWER, TO THE ADDRESS, FROM THE DELEGATES, TO
THE PEOPLE OF GREAT-BRITAIN, IN A LETTER TO THE SEVERAL COLONIES, WHICH WERE
REPRESENTED IN THE LATE CONTINENTAL
CONGRESS (New York, James Rivington 1775), reprinted in UNIV. OF MICH. LIBR.: DIGIT. COLL
ECTIONS: EVANS EARLY AM. IMPRINT COLLECTION, https://quod.lib.umich.edu/e/evans/N11183.
0001.001/?view=toc [https://perma.cc/ND2X-BDDX].

80. Id. at 5 (emphasis added).

81. MARYLAND CONST. of 1776, art. XXV (emphasis added), available at Constitution of
Maryland — November 11, 1776, THE AVALON PROJECT, https://avalon.law.yale.edu/17th_cen-
tury/ma02.asp [perma.cc/3J75-UFWS5].

82. An Act for the Suppression of Vice and Immorality, ch. 98, § 13 (emphasis added), re-
printed in THOMAS MCKEAN, THE ACTS OF THE GENERAL ASSEMBLY OF THE COMMONWEALTH
OF PENNSYLVANIA, CAREFULLY COMPARED WITH THE ORIGINALS 184 (Philadelphia, Francis Bai-
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The Foreign Emoluments Clause in the Articles of Confederation (1781)
used similar language: “[N]or shall any person holding any office of profit or
trust under the united states, or any of them, accept of any present, emolu-
ment, office, or title of any kind whatever, from any king, prince, or foreign
state; nor shall the united states, in congress assembled, or any of them, grant
any title of nobility.”® This provision used the drafting convention “of-
fice . . . under the United States,” and it focused on positions of profit or trust,
but not Aonor.

We have no certain answer why the ordering of Trust, Profit, and Honor
varied throughout the Constitution. The order may vary precisely because it
is not particularly important. Admittedly, it would have been better had these
small drafting distinctions been cleaned-up by a style committee in Philadel-
phia.

D. The word “Office” in the phrase “removal from Office” in the
Impeachment Disqualification Clause refers to the elected President,
the elected Vice President, as well as appointed “Officers of the
United States” in the Executive and Judicial Branches

The Impeachment Disqualification Clause provides, “Judgment in
Cases of Impeachment shall not extend further than to removal from Office,
and disqualification to hold and enjoy any Office of honor, Trust or Profit
under the United States[.]”** The Impeachment Disqualification clause jux-
taposes between the phrase “removal from Office” and the phrase “Of-
fice . . . under the United States.” The former phrase relates back to the posi-
tions enumerated in the Impeachment Clause: “The President, Vice President
and all civil Officers of the United States.” These are the only positions that
can be impeached, at least under the majority view.*® This structure suggests
that the word “Office,” standing alone and unmodified in the Impeachment
Disqualification Clause, refers to elected officials (the President and Vice

ley 1782), https://www.google.com/books/edition/The Acts_of the General Assem-
bly of the/NdwlAQAAMAAIJ?hl=en&gbpv=1&pg=PA185&printsec=frontcover&dq=%22offic
€%2001%20profit%200r%20honor%?22 [https://perma.cc/R777-QAS5B].

83. We discussed the significance of the Foreign Emoluments Clause in the Articles of Con-
federation in Section IL.F of the fourth installment of our planned ten-part series. Tillman & Black-
man, supra note 7, at Section II.LF; ARTICLES OF CONFEDERATION of 1781, art. VI, para. 1.

84. U.S. CONST. art. I, § 3, cl. 7 (emphases added).

85. In Section III.A of Part III of our ten-part series, supra note 6, we discuss a long-standing,
alternate, minority view, in which other positions can also be impeached. But for those positions,
which are not expressly covered by the Impeachment Clause’s language, if a defendant is convicted,
removal from office is not mandatory, and the Senate may impose a lesser punishment, such as
discipline, suspension, censure, or even no punishment.
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President) as well as appointed “Officers of the United States” in the Execu-
tive and Judicial Branches. These three categories of positions can be im-
peached and disqualified.

The Succession Clause uses “officer,” standing alone and unmodified.
The Succession Clause provides, “Congress may by Law provide for the Case
of Removal, Death, Resignation or Inability, both of the President and Vice
President, declaring what Officer shall then act as President, and such Officer
shall act accordingly, until the Disability be removed, or a President shall be
elected.”®® The Impeachment Disqualification Clause uses “office,” standing
alone and unmodified. The two terms are akin. Therefore, it would seem to
follow that “officer” and “office,” standing alone and unmodified, reach ap-
pointed and elected federal positions.®” We can then apply the standard intra-
textual maneuver,* and conclude that “office” in the Impeachment Disqual-
ification Clause as well as “officer” in the Succession Clause reach both
appointed officers and elected officials.

E. A disqualified officer can be elected to Congress and the presidency

The Impeachment Disqualification Clause provides, “Judgment in
Cases of Impeachment shall not extend further than to removal from Office,
and disqualification to hold and enjoy any Office of honor, Trust or Profit
under the United States[.]”** Can a disqualified individual subsequently serve
in Congress? If a Representative and Senator hold an “office . . . under the
United States,” then the answer is “no.” If that view is correct, then even if
the people of a district vote for a disqualified defendant for the House, the
House could and should refuse to seat him, pursuant to its authority under the
Elections, Returns, and Qualifications Clause.”

Alternatively, if Representatives and Senators do not hold an “of-
fice . . . under the United States,” then a disqualified defendant could subse-
quently serve in Congress. Akhil Reed Amar and Vikram David Amar have
adopted this position. They wrote, “a convicted [and disqualified] executive
or judicial ‘Officer’ could be barred from executive or judicial ‘Office,” but
remain eligible for a congressional seat since, by definition, it is a nonOfficer
position.””"

86. U.S. CONST. art. I, § 1, cl. 6 (emphases added).

87.  See supra Section IL.A.

88.  See generally Akhil Reed Amar, Intratextualism, 112 HARV. L. REV. 747 (1999).

89. U.S. CONST. art. I, § 3, cl. 7 (emphases added).

90. Id. art. 1, § 5, cl. 1 (“Each House shall be the Judge of the Elections, Returns and Qualifi-
cations of its own Members . . . .”).

91. Akhil Reed Amar & Vikram David Amar, Is the Presidential Succession Law Constitu-
tional?,48 STAN. L. REV. 113, 115 n.14 (1995).
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We agree with the Amars on the outcome, but disagree on the reasoning.
A disqualified defendant can serve in Congress because Senators and Repre-
sentatives do not hold an “Office . . . under the United States.” Specifically,
the phrase “Office . . . under the United States” does not embrace any elected
officials; thus, disqualification is no bar to serving in Congress.

Under Approaches #1 and #2, the Intermediate and Maximalist Views,
the President holds an “office . . . under the United States.” Under these ap-
proaches, Senate-imposed disqualification would bar a defendant from being
elected to the presidency. However, under Approach #3, the Minimalist
View, the President does not hold an “office . . . under the United States.” A
Senate-imposed disqualification does not disqualify a defendant from being
elected President. Indeed, under our view, a first-term President who is im-
peached, tried, convicted, removed (if in office), and disqualified could still
be re-elected to a second term. (In any event, the Twenty-Second Amend-
ment would bar a second-term President from being elected to a third term.)

We think our position, the Minimalist View, is supported by the text and
history of the Constitution. Our position also finds some support in post-rat-
ification practice. During the 1799 impeachment trial of Senator William
Blount, Alexander J. Dallas, who was Blount’s defense counsel, contended
that the Impeachment Disqualification Clause extended to appointed posi-
tions, but not to elected ones.’” In 1868, a Louisville, Kentucky newspaper
made this same argument.”® And during the 1876 impeachment trial of Sec-
retary of War William W. Belknap, Matthew Carpenter, who was Belknap’s
defense counsel, argued that the Impeachment Disqualification Clause was
designed “sole[ly]” to prevent the President from re-instating disqualified of-
ficers.”

In addition to text, history, and practice, we also think there are sound
policy rationales that undergird our position, which we will discuss next. In

92. Josh Blackman & Seth Barrett Tillman, New Evidence and Arguments About the Scope of
the Impeachment Disqualification Clause: A Response to the House of Representatives’ Managers’
Trial Memorandum, The Volokh Conspiracy (Feb. 7, 2021), https://reason.com/vo-
lokh/2021/02/07/new-evidence-and-arguments-about-the-scope-of-the-impeachment-disqualifica-
tion-clause-a-response-to-the-house-of-representatives-managers-trial-memorandum/ (Dallas
stated “it is manifest, that by the power of [ijmpeachment, the people did not mean to guard against
themselves, but against their agents; they did not mean to exclude themselves from the right of re-
appointing, or pardoning; but to restrain the Executive Magistrate from doing either, with respect to
officers, whose offices were held independent of popular choice.”).

93.  Josh Blackman & Seth Barrett Tillman, Louisville Daily Journal (April 1868): The Pres-
ident is not an “Olfficer of the United States”, The Volokh Conspiracy (Jan. 10, 2024), https://rea-
son.com/volokh/2024/01/10/louisville-daily-journal-april-1868-the-president-is-not-an-officer-of-
the-united-states/ (“The April 15 issue of the Louisville Daily Journal observed that there are ‘sev-
eral very interesting corollaries’ from its textualist position. For example, ‘a judgment in the case
of his impeachment cannot disqualify [the President] from holding the Presidency if re-elected.’”).

94. Id.
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our view, a disqualified defendant cannot hold any appointed position in any
of the three branches, but such a defendant can be elected to Congress or the
presidency. Our view most comports with norms of democracy: let the people
decide who their elected officials are.

F. Democracy and Distrust and Disqualification

The Constitution of 1788 imposes several express qualifications for
elected officials serving in the federal government. There are three qualifica-
tions on Representatives. First, Representatives must “have attained to the
Age of twenty five Years.”” Second, they must have “been seven Years a
Citizen of the United States.””® And third, “when elected,” the Representative
must “be an Inhabitant of that State in which he shall be chosen.””’

Article I of the Constitution of 1788 imposes three somewhat stricter
qualifications on Senators. First, Senators must “have attained to the Age of
thirty Years.”® Second, they must be “nine Years a Citizen of the United
States.”®” Third, “when elected,” the Senator must “be an Inhabitant of that
State for which he shall be chosen.”'” The Constitution authorizes a gover-
nor, in certain circumstances, to temporarily fill a senate vacancy by appoint-
ment.'”! In these situations, it is not clear that the inhabitancy qualification
applies, as temporary senators are not “elected.”'??

95. U.S.CONST. art. I, § 2, cl. 2.

96. Id.

97. Id.

98. Id art.1,§3,cl3.

99. Id. Who was nine years a “citizen of the United States” in 1788? One of us has written
that citizenship of the United States may have begun after the Declaration of Independence. See
Josh Blackman, Original Citizenship, 159 U. PA. L. REV. PENNUMBRA 95, 96-97 (2010); ¢f- Abra-
ham Lincoln, First Inaugural Address (Mar. 4, 1861) (“The Union is much older than the Constitu-
tion. It was formed, in fact, by the Articles of Association in 1774.”), in THE AVALON PROJECT,
https://avalon.law.yale.edu/19th_century/lincolnl.asp [https://perma.cc/2L7B-BQNS].

100. U.S.CONST. art. I, § 3, cl. 3.

101.  Seeid. art. 1, § 3, cl. 2 (“[I]f Vacancies happen by Resignation, or otherwise, during the
Recess of the Legislature of any State, the Executive thereof may make temporary Appointments.”
(emphasis added)); id. amend. XVII (“[T]he legislature of any State may empower the executive
thereof to make temporary appointments [when vacancies may happen] until the people fill the
vacancies by election as the legislature may direct.” (emphasis added)).

102. This issue arose in 2023 when the Governor of California appointed Laphonza Butler to
the Senate. At the time of Butler’s appointment, she was a resident of Maryland, but effectuated a
change in residency, in part, by registering to vote in California prior to her swearing-in. Josh Black-
man, Laphonza Butler Better Hope Other Senators Are Textualists, The Volokh Conspiracy,
https://reason.com/volokh/2023/10/03/laphonza-butler-better-hope-other-senators-are-textualists/
(Oct. 3, 2023).
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Article II of the Constitution of 1788 imposes three even more stringent
qualifications on the presidency. First, the person holding the “Office of Pres-
ident” must be a “natural born Citizen[.]”'” Second, he must have “at-
tained . . . the Age of thirty five Years.”'® And third, he must have “been
fourteen Years a Resident within the United States.”'*

Article II’s qualifications apply to a regularly-elected President. It
would appear that those qualifications also apply to a Vice President who
succeeds to the presidency after the President has died.'*® Indeed, the prevail-
ing view is that the qualifications applicable to the presidency are also appli-
cable to the vice presidency.'”” However, it is not clear that Articles II’s qual-
ifications for the presidency apply to a temporary or acting President.'*®

In two landmark decisions, the Supreme Court held that the qualifica-
tions for members of Congress in Article I cannot be altered by Congress or
by the States. Powell v. McCormack held that Congress cannot impose new
qualifications for members of Congress.'” And U.S. Term Limits v. Thornton
held that the States likewise cannot add new qualifications for members of
Congress.'"” The lower courts have extended the holding of Powell to the
qualifications for the presidency in Article II. Chief Judge Posner wrote that
Congress could not modify the requirement “that the President [must] be at
least 35 years old.”'"" Derek Muller observed, “[C]ourts have occasionally
treated the holding in U.S. Term Limits, Inc. v. Thornton, which found the

103. Id art. 1L § 1,cl 5.

104. Id.

105. Id.

106. Seeid. art. 11, § 1, cl. 6; id. amend. XII (“But no person constitutionally ineligible to the
office of President shall be eligible to that of Vice-President of the United States.”). See generally
BRIAN C. KALT, CONSTITUTIONAL CLIFFHANGERS: A LEGAL GUIDE FOR PRESIDENTS AND THEIR
ENEMIES 133-57 (2012) (discussing competing views regarding vice presidential qualifications);
Bruce G. Peabody & Scott E. Gant, The Twice and Future President: Constitutional Interstices and
the Twenty-Second Amendment, 83 MINN. L. REV. 565, 620 (1999) (discussing limited scope of vice
presidential eligibility requirements).

107. See U.S. CONST. amend. XII (“[NJo person constitutionally ineligible to the office of
President shall be eligible to that of Vice-President of the United States.”).

108.  See id. amend. XXV, § 3 (“[S]uch powers and duties shall be discharged by the Vice
President as Acting President.” (emphasis added)); see James C. Ho, Unnatural Born Citizens and
Acting Presidents, 17 CONST. COMMENT. 575, 582—83 (2000).

109. Powell v. McCormack, 395 U.S. 486, 540—41 (1969) (expressly reserving on the issue of
whether the Incompatibility Clause and Section 3 of the Fourteenth Amendment impose a “qualifi-
cation” on holding congressional positions); id. at 520 n.41.

110.  U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 793 (1995). We take no position on
whether the Constitution prohibits the states, rather than Congress, from imposing additional qual-
ifications on members. See id. at 845 (Thomas, J., dissenting) (“Nothing in the Constitution deprives
the people of each State of the power to prescribe eligibility requirements for the candidates who
seek to represent them in Congress. The Constitution is simply silent on this question. And where
the Constitution is silent, it raises no bar to action by the States or the people.”).

111.  Herman v. Local 1011, United Steelworkers of Am., 207 F.3d 924, 925 (7th Cir. 2000).
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qualifications for members of Congress enumerated in the Constitution as
exclusive, applicable to presidential elections, too.”'"

We think the Constitution fixes these qualifications for an important rea-
son: voters should decide who will represent them. It would be extremely
dangerous for Congress to use its authority to keep candidates with popular
support out of office. Indeed, this power could be used by incumbent politi-
cians to punish their opponents, thereby disenfranchising voters.

These general principles bring us back to the Impeachment Disqualifi-
cation Clause. It provides, “Judgment in Cases of Impeachment shall not ex-
tend further than to removal from Office, and disqualification to hold and
enjoy any Office of honor, Trust or Profit under the United States[.]”'"* If the
phrase “Office. . . . under the United States” covers the presidency and mem-
bers of Congress, then the Senate has the power to disqualify a person from
holding those elected positions.

The prevailing view is that the Senate can impose that disqualification
by a simple majority vote after an impeached defendant is convicted by two-
thirds of the Senate. But the text of the Constitution does not compel this
result. Akhil Amar observed, “The Constitution did not explicitly specify
whether disqualification would require a two-thirds vote or a simple
majority.”''* Michael J. Gerhardt put forward the view that in all three
historical cases of disqualification, when the U.S. Senate “imposed the
punishment of disqualification, it did so after a simple majority vote[.]”'"
Gerhardt was likely referring to what standard the Senate in fact used. For
example, in 1913, Judge Robert Archbald’s Senate disqualification vote was
a simple majority: 39-to-35 vote.''® But in 1862, Judge Humphreys’
disqualification vote was unanimous.''” Likewise, in 2010, Judge Porteous’
disqualification vote was 94-to-2.''"® Thus, the 1862 and 2010
disqualifications do not entirely clarify if disqualification is proper with a
simple Senate majority vote. Perhaps Judge Archbald’s disqualification vote
was, in fact, insufficient. The Senate, however, certainly viewed that vote as
sufficient.

112.  Derek T. Muller, Scrutinizing Federal Electoral Qualifications, 90 IND. L.J. 559, 571
(2015) (footnote omitted).

113.  U.S. CONST. art. I, § 3, cl. 7 (emphases added).

114. AKHIL REED AMAR, AMERICA’S CONSTITUTION: A BIOGRAPHY 567 n.52 (2005).

115. MICHAEL J. GERHARDT, IMPEACHMENT: WHAT EVERYONE NEEDS TO KNOwW 111
(2018).

116. Id. at110.

117.  S.JOURNAL, 37th Cong., 2d Sess. 897 (1861); The United States vs. West H. Humphreys,
in 54 JOURNAL OF THE SENATE OF THE UNITED STATES OF AMERICA 895, 903-904 (Washington,
Government Printing Office 1861).

118. GERHARDT, supra note 115, at 110-11; see also S. JOURNAL, 111th Cong., 2d Sess. 925
(2010).
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Throughout American history, there have been a total of three
disqualification votes. Two of those votes cleared the two-thirds voting
threshold, while the other vote narrowly cleared a simple majority vote. A
single disqualification vote may not be adequate to liquidate or settle the issue
of the voting threshold for the Impeachment Disqualification Clause.'"’

Regardless of how many votes disqualification requires, that disqualifi-
cation would be permanent. A rogue Congress can impeach and disqualify a
defendant, even on the flimsiest grounds. And those actions would perpetu-
ally prohibit the People from being served by the disqualified defendant in
an appointed federal position. (Our view is that disqualification does not ex-
tend to elected federal positions; of course, others disagree.) Even if members
of that rogue Congress are voted out of office in response to their abuse of
power, the Constitution provides no clear mechanism to lift that disability.

By contrast, Section 3 of the Fourteenth Amendment’s disqualification
provision is substantially different from the Impeachment Disqualification
Clause. Unlike the Impeachment Disqualification Clause, Section 3’s dis-
qualification bar expressly reaches some state positions—i.e. to “any of-
fice . . . under any State.” Unlike the Impeachment Disqualification Clause,
Section 3’s disqualification bar expressly reaches some elected federal posi-
tions: Representative, Senator, and federal elector. And, unlike the Impeach-
ment Disqualification Clause, Section 3’s disqualification bar does not im-
pose a permanent disqualification. Section 3 disqualifies certain former
office-holders who had “engaged in insurrection or rebellion against” the
United States.'*” However, Section 3 also expressly provides that both houses

119.  United States v. Rahimi, 144 S. Ct. 1889, 1917 (2024) (Kavanaugh, J., concurring) (citing
The Federalist No. 37 (Madison)). See generally William Baude, Constitutional Liquidation, 71
STAN. L. REV. 1 (2019) (discussing constitutional liquidation).

120. U.S. CONST. amend. XIV, § 3 (“No person shall be a Senator or Representative in Con-
gress, or elector of President and Vice-President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member of Congress,
or as an officer of the United States, or as a member of any State legislature, or as an executive or
judicial officer of any State, to support the Constitution of the United States, shall have engaged in
insurrection or rebellion against the same, or given aid or comfort to the enemies thereof.” (emphasis
added)). We discuss the meaning of the phrase “Office . . . under the United States” in Section 3 of
the Fourteenth Amendment in Josh Blackman & Seth Barrett Tillman, Is the President an “officer
of the United States” for Purposes of Section 3 of the Fourteenth Amendment, 15 N.Y.U.J.L. &
LIBERTY 1, 53-54 (2021) [hereinafter Blackman & Tillman, Purposes of Section 3] (“In this article,
we have made the case that the President is not an ‘officer of the United States’ for purposes of
Section 3’s jurisdictional element. But we have been very careful to avoid resolving the scope of
the phrase ‘office . . . under the United States’ in the disqualification element. Suffice to say, in light
of the possibility of linguistic drift from 1788 till 1868, we think this issue is contestable.”). See
also Josh Blackman & Seth Barrett Tillman, What Happens if the Biden Administration Prosecutes
and Convicts Donald Trump of Violating 18 U.S.C. § 23837, 2021 U. ILL. L. REV. ONLINE 190
(2021).
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of Congress may remove the disability by a two-thirds vote.'?! Indeed, during
Reconstruction, Congress used its power to remove the Section 3 disability
from most former Confederates.'** These amnesty votes allowed those who
supported the Confederacy by committing insurrection to take up or return to
elected and appointed positions in the national and state governments. And
some of the former confederates, such as former Confederate Vice President
Alexander Stephens, were subsequently elected to Congress.'** However, un-
der the prevailing view, a disqualification imposed following impeachment
and conviction can never be lifted. We acknowledge that there is an alternate
perspective on this issue.'**

The voters may view the impeachment and disqualification as procedur-
ally unfair or substantively flawed and wish to return even a former President
back to the White House who was impeached, tried, convicted, removed, and
disqualified. But if disqualification extends to elected office, this popular
choice would be foreclosed. The people, and not the Congress, should select
their elected officials. Our view is consistent with norms of popular sover-
eignty: let the people decide who should serve in Congress and in the White
House. Finding that the Impeachment Disqualification Clause extends to the
President, Senators, and Representatives would allow Congress to disregard
the people’s choice and override an otherwise valid election.'*’

121.  U.S.CONST. amend. XIV, § 3 (“But Congress may by a vote of two-thirds of each House,
remove such disability.”). We discussed disqualification under Section 3 of the 14th Amendment in
several articles. See supra note 120 (listing two Blackman and Tillman publications); Josh Black-
man & Seth Barrett Tillman, Sweeping and Forcing the President into Section 3,28 TEX. REV. L.
& POL. 350 (forth. 2024), https://ssrn.com/abstract=4568771.

122.  See Gerard N. Magliocca, Amnesty and Section Three of the Fourteenth Amendment, 36
CONST. COMMENT. 87 (2021); Myles S. Lynch, Disloyalty & Disqualification: Reconstructing Sec-
tion 3 of the Fourteenth Amendment, 30 WM. & MARY BILL RTS. J. 153 (2021).

123.  See STEPHENS, Alexander Hamilton (1812—-1883), HIST., ART & ARCHIVES, U.S.
HOUSE OF REPRESENTATIVES, https://history.house.gov/People/Listing/S/STEPHENS,-Alexander-
Hamilton-(S000854)/ [https://perma.cc/MB3F-LDHL].

124.  See generally M. Henry Ishitani, What Does Impeachment Disqualification Mean and
Does It Have a Remedy?, YALE L. SCH. & HIST. DEP’T (2021), https://ssrn.com/abstract=4247040
[https://perma.cc/G4BQ-WKG6F] (suggesting that such disqualification in the impeachment setting
could be lifted).

125.  Josh Blackman & Seth Barrett Tillman, Jefferson Davis: President of the United States?,
The Volokh Conspiracy (Dec. 8, 2023), https://reason.com/volokh/2023/12/08/jefferson-davis-
president-of-the-united-states/ (“[B]eyond that historical evidence, there is a broader point: a fleet-
ing simple majority in the Senate should not be able to perpetually disqualify the people from voting
for the President of their choice. The question of what is an impeachable offense, to say nothing of
what is an insurrection, will sometimes be vigorously contested. Those who support the President
may see an impeachment trial as a partisan sham—a ‘witch hunt’ in the parlance. And those who
vote to impeach and convict may have ulterior motives for convicting. What is a ‘profile courage’
for some may be a sell-out for others. Indeed, those who vote to disqualify may pay a political price
from constituents who disagree with their decision. Honest disagreement about the legal and factual
basis of a Senate impeachment conviction and disqualification is not limited to members of the
Senate. The public may also have views rooted in high principle. . . . We realize our understanding
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Three hypotheticals will illustrate the risks of extending disqualification
to elected officials. First, in 1988, the House of Representatives impeached
U.S. District Court Judge Alcee Hastings by a vote of 413-to-3.'%° The
“[c]harges included conspiracy, bribery, perjury, falsifying documents,
thwarting a criminal investigation, and undermining the public confidence
‘in the integrity and impartiality of the judiciary.””'*” The following year,
Hastings was convicted by the Senate on eight out of the seventeen impeach-
ment articles.'?® Article I alleged that Judge Hastings “engaged in a corrupt
conspiracy to obtain $150,000 from defendants in ... a case tried before
Judge Hastings, in return for the imposition of sentences which would not
require incarceration of the defendants.”'* This impeachment article was ap-
proved by a vote of 69-t0-26."*° This vote was fairly close—67 votes were
needed to convict. The Senate, however, did not take a subsequent vote to
disqualify Hastings from holding “any Office of honor, Trust or Profit under
the United States.”"'!

Despite Hastings’ conviction, he was elected to Congress in 1992, and
he held that position until his death in 2021."*? According to David E. Kyvig,
“[Hastings’] repeated elections to the House of Representatives signaled his
constituents’ indifference to his impeachment[.]”'** There is another possible
explanation: Hastings’ constituents may have believed that the House and
Senate erred. After all, Hastings was acquitted by a federal criminal jury on
the bribery charge."** Indeed, after 1992, “[t]he resurrection of Alcee Has-
tings steadily continued.”"*> Had Hastings been disqualified, under the view
that members of Congress hold “Office[s] . . . under the United States,” the
People of Florida would have been denied the ability to elect the member of

of the Impeachment Disqualification may be unsettling to some. But the events of the last few years
demonstrate the difficulty of having government officials—including courts—decide who can run
for President.”).

126.  Impeachment Trial of Judge Alcee L. Hastings, 1989, U.S. SENATE,
https://www.senate.gov/about/powers-procedures/impeachment/impeachment-hastings.htm
[https://perma.cc/TGQ8-FVHP].

127. 1Id.
128. Id.
129. Id.
130. /Id.

131.  Id. (emphasis added).

132, Hastings, Alcee Lamar, BIOGRAPHICAL DIRECTORY OF THE U.S. CONG., https://bi-
oguide.congress.gov/search/bio/H000324 [https://perma.cc/KEL6-HSZS]. Hastings’ official con-
gressional biography does not mention his impeachment. See id.

133.  DAVID E. KYVIG, THE AGE OF IMPEACHMENT: AMERICAN CONSTITUTIONAL CULTURE
SINCE 1960, at 309 (U. Press of Kansas, 2008).

134.  Marjorie Williams, The Perplexing Case of Judge Alcee Hastings, WASH. POST (July 7,
1988), https://www.washingtonpost.com/archive/lifestyle/1988/07/07/the-perplexing-case-of-
judge-alcee-hastings/7d13d04b-1bf6-4293-becd-57eb23545d20/ [https://perma.cc/N22M-SU3Y].

135.  KYVIG, supra note 133, at 307.
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their choice. We think the better, more democratic position, is that the people,
and not Senators, should choose who holds elected federal positions. Under
our view, the Senate cannot stop the people of Florida from choosing their
own representative.

Second, let us consider an older hypothetical. In 1868, President An-
drew Johnson was impeached by the House and escaped Senate conviction
by a single vote."*® He was subsequently elected by the Tennessee legislature
to the Senate for a term starting in 1875."%” Given the fact that there was al-
most a two-thirds vote for conviction, there would likely have been a simple
majority vote to disqualify Johnson. If the Impeachment Disqualification
Clause extends to elected officials, and had Johnson been convicted and dis-
qualified, Tennessee would have been deprived of its choice for representa-
tion. In our view, the Senate could not have disqualified Johnson from serv-
ing as a Senator.

Third, we turn to a hypothetical with contemporary resonance. Assume
a President is impeached, convicted, and disqualified on a straight party-line
vote. These proceedings were expressly partisan. Indeed, many of the propo-
nents of impeachment stated on the record that their goal was to disqualify
the incumbent from seeking a second term. And assume that about half of the
nation believed that the trial was partisan and had no basis in law. The people
would be unable to stop such a runaway impeachment trial, as members of
Congress are not subject to popular supervision during their terms. Or per-
haps the trial suffered procedural irregularities. Walter Nixon v. United States
identified “three very specific requirements that the Constitution does impose
on the Senate when trying impeachments: The [m]embers must be under
oath, a two-thirds vote is required to convict, and the Chief Justice presides
when the President is tried.”'*® Unlike the partisan trial described in the for-
mer example, these latter procedural irregularities might be justiciable.'*’ But
there is no guarantee the courts would intervene, if, for example, someone
other than the Chief Justice, or an authorized acting Chief Justice, presided
over the trial.'*

136.  Impeachment Trial of President Andrew Johnson, 1868, U.S. SENATE, https://www.sen-
ate.gov/about/powers-procedures/impeachment/impeachment-johnson.htm
[https://perma.cc/ATHQ-ZS3V].

137.  Death of Andrew Johnson, U.S. SENATE, https://www.senate.gov/artandhistory/his-
tory/minute/Death_of Andrew Johnson.htm [https://perma.cc/VR7B-9B79] (“In January 1875,
Johnson won back his former Senate seat after a hotly contested struggle that forced the Tennessee
legislature through 56 separate ballots.”).

138.  Walter Nixon v. United States, 506 U.S. 224, 230 (1993).

139.  Id. (noting that violations of these “three very specific requirements” may be justiciable).

140.  During oral arguments in Walter Nixon v. United States, Chief Justice Rehnquist asked,
“what would happen if the chief justice died and Congress created the office of vice chief justice?”
See Adam Liptak, Can Trump Challenge His Impeachment in the Supreme Court?, N.Y. TIMES
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Our view obviates these problems. The People can effectively reject a
flawed impeachment trial by voting to send or to return a disqualified defend-
ant to the White House or to Congress. The Impeachment Disqualification
Clause should not allow the Senate to override or undo a subsequent election.
The People and the Electors should be allowed to vote for the candidate of
their choice.'"!

ks

The practice of disqualification always stands in some tension with de-
mocracy: politicians of the past can control who serves in government for the
future. But when disqualification is extended to elected positions, a distrust
of democracy itself will take hold.

Disqualification under the Constitution of 1788, as we understand it, is
not designed to limit who the People can choose as their elected officials. If
one concedes that the Constitution’s “Office”-language is ambiguous, then
the burden of persuasion is on those who would construe that language to
limit democratic rights, including the right to vote and the right to run for
elective office. That is no small burden. The Constitution used express lan-
guage to limit such rights in regard to citizenship, age, and residency/inhab-
itancy. We think it is unlikely that the Framers intended that “Office”-lan-
guage in the Disqualification Clause adds an implicit additional qualification
for elected federal positions.

Here, we think the democracy canon provides a useful rule of interpre-
tation. Under this canon, a provision of the Constitution that might be read to
“limit the citizen in his exercise of [the right of suffrage] should be liberally
construed in his favor.”'** This policy concern equally applies to the political

(Dec. 17, 2019), https://www.nytimes.com/2019/11/25/us/trump-impeachment-supreme-court.html
[https://perma.cc/QS5P3-5554]. We think Congress could select another position to preside over the
President’s impeachment trial. See Josh Blackman & Seth Barrett Tillman, Could Justice Thomas
Preside over President Trump’s Impeachment Trial?, BALKINIZATION (Nov. 17, 2019), https://bal-
kin.blogspot.com/2019/11/could-justice-thomas-preside-over.html [https://perma.cc/ETSM-
BYCR] (“We suggest that the Constitution treats the position of Chief Justice in a similar fashion
as it does the Speaker. In both cases, the greater power to create (by statute) or fill (by vote) a
position, includes the lesser power to select temporary substitutes for or when that position goes
vacant.”).

141. See Josh Blackman & Seth Barrett Tillman, The Weird Scenario That Pits President
Pelosi Against Citizen Trump in 2020, THE ATLANTIC (Nov. 20, 2019), https://www.theatlan-
tic.com/ideas/archive/2019/11/2020-¢election-could-pit-pelosi-against-trump/602308/
[https://perma.cc/RSYB-KYYW] (“Senate disqualification would not prevent [President] Trump
from being elected to the House, the Senate, or even a second term as president. That outcome
makes sense: Let the voters decide.”).

142. Richard L. Hasen, The Democracy Canon, 62 STAN. L. REV. 69, 71 (2009) (quoting Ow-
ens v. State ex rel. Jennett, 64 Tex. 500, 509 (1885)).
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candidate who wishes to run for a specific position. Given two reasonable
readings of the Constitution, the democracy canon favors the reading that
expands democratic choice. If the President and members of Congress hold
“office . . . under the United States,” voters and electors nationwide are per-
manently disenfranchised from selecting a candidate who had been disquali-
fied by the Senate. But under our view, the President and members of Con-
gress do not hold “Office . . . under the United States.” As a result, voters can
select the candidate of their choice, even if that person had been disqualified
by the Senate. We prefer and we think the reasonable reader should prefer
the latter reading, which is consistent with the democracy canon.'*

III. THE INCOMPATIBILITY CLAUSE

The Incompatibility Clause provides, “[N]o Person holding any Office
under the United States, shall be a Member of either House during his Con-
tinuance in Office.”'** That is, “no person holding any Office under the
United States” may serve in either the House or Senate. In our view, the
phrase “Office under the United States” refers to appointed positions in the
Executive, Judicial, and Legislative Branches. Therefore, members of Con-
gress cannot hold statutory positions in the Executive and Judicial Branches.
Nor can members of Congress appoint themselves to positions within the
Legislative Branch. But in our view, the Incompatibility Clause would not
prevent a member of Congress from serving concurrently as President. Sec-
tion III of this Article will provide support for our position with regard to the
text of the Incompatibility Clause, the history of the Incompatibility Clause,
as well as the relationship between the Incompatibility Clause and other pro-
visions of the Constitution.

143.  Gerard Magliocca suggests that the “democracy canon” should not apply to those who are
disqualified for insurrection pursuant to Section 3 of the Fourteenth Amendment. Gerard N. Mag-
liocca, Background as Foreground: Section Three of the Fourteenth Amendment and January 6th,
25 U. PA. J. CONST. L. 1059, 1069 (2023) (“My not-so-subtle claim is that using the democracy
canon to read Section Three in a restrictive fashion is an analytical error comparable to the ones
made in the initial Fourteenth Amendment cases. The difference rests with the background premise
that is swallowing the foreground. Clear thinking about Section Three starts with the recognition
that our democratic zeitgeist might not fit that constitutional provision.”). We disagree with Mag-
liocca’s position. See Blackman & Tillman, Purposes of Section 3, supra note 120, at 47 (“Given
two reasonable readings of the phrase ‘officer of the United States’ in Section 3, the democracy
canon favors the reading that expands democratic choice. Under our approach, voters and electors
can select the President of their choice.”); Blackman & Tillman, Sweeping and Forcing, supra note
121, at 578-80 (discussing democracy canon). During oral argument in Trump v. Anderson, Justices
Brett Kavanaugh and Ketanji Brown Jackson raised the concept of the democracy canon. Josh
Blackman, Oral Arguments in Trump v. Anderson Part 11, The Volokh Conspiracy (Feb. 9, 2024),
https://reason.com/volokh/2024/02/09/oral-arguments-in-trump-v-anderson-part-ii-justice-jack-
son-gets-office-under-the-united-states/.

144. U.S. CONST. art. I, § 6, cl. 2 (emphasis added).
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Subpart I1I.A observes that the Incompatibility Clause refers to an “Of-
fice under the United States,” without a modifier like profit, trust, or honor.
Subpart I11.B draws a simple textual inference from the text of the Incompat-
ibility Clause: members of Congress do not hold an “Office under the United
States.” If they held such a position, they would not be eligible to serve in
Congress. Subpart II1.C explains the relationship between two provisions in
Article I, Section 6: the Ineligibility Clause and the Incompatibility Clause.
Subpart I11.D explains the relationship between three provisions of the Con-
stitution used to impose discipline on members of Congress: (1) the Elec-
tions, Returns, and Qualifications Clause, (2) the Punishment and Expulsion
Clause, and (3) the Incompatibility Clause.

Subpart III.E makes what should be an uncontroversial statement under
prevailing views: members of Congress cannot hold an appointed position in
the Executive, Legislative, and Judicial Branches. Subpart IIL.F traces the
history of the Incompatibility Clause. The Incompatibility Clause was not
designed as a general separation of powers provision. The Incompatibility
Clause was not designed to prevent all instances where a single person could
exercise executive and legislative powers. Rather, the Incompatibility Clause
was directed towards limiting ethical conflicts of interest between members
of Congress and those holding appointed positions in any of the three
branches. Finally, Subpart III.G reaches a far more contested conclusion un-
der prevailing views: members of Congress can hold an elected position in
the Executive Branch, such as President. Here, we will address five common
criticisms of our position.

A. The Incompatibility Clause does not refer to Offices of Profit, Trust, or
Honor

This Article considers four clauses that use the phrase “Office . . . under
the United States.” Three of these clauses use modifiers: trust and profit. And
one of those three clauses also uses sonor. First, the Elector Incompatibility
Clause provides, “[N]o Senator or Representative, or Person holding an
Office of Trust or Profit under the United States, shall be appointed an
Elector.”'* Second, the Foreign Emoluments Clause provides, “And no
Person holding any Office of Profit or Trust under them [the United States],
shall, without the Consent of the Congress, accept of any present,
Emolument, Office, or Title, of any kind whatever, from any King, Prince,
or foreign State.”'*® Third, the Impeachment Disqualification Clause
provides, “Judgment in Cases of Impeachment shall not extend further than

145.  U.S. CONST. art. II, § 1, cl. 2 (emphasis added).
146. Id. art. 1, § 9, cl. 8 (emphasis added).
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to removal from Office, and disqualification to hold and enjoy any Office of
honor, Trust or Profit under the United States[.]”'*” We discussed the mean-
ing of these modifiers supra in Section II.C of this Article.

By contrast, the Incompatibility Clause does not use any of the three
modifiers: honor, trust, or profit. It simply provides, “[N]o Person holding
any Office under the United States, shall be a Member of either House during
his Continuance in Office.”'*® This provision uses the unadorned language,
“Office under the United States.”

The Incompatibility Clause of the United States Constitution closely re-
sembles the Incompatibility Clause of the Articles of Confederation, which
also did not use any modifiers. The Incompatibility Clause of the Articles of
Confederation provided, “[N]or shall any person, being a delegate, be capa-
ble of holding any office under the united states, for which he, or another for
his benefit receives any salary, fees or emolument of any kind.”'* This pro-
vision barred delegates to the unicameral legislature under the Articles of
Confederation from holding certain types of offices. We discussed the mean-
ing of the Incompatibility Clause of the Articles of Confederation in Section
I1.D. of the fourth installment of our ten-part series."’

The absence of modifiers does not affect the specific categories of posi-
tions that are covered by the Incompatibility Clause under the Constitution.
Indeed, the failure to limit the clause to any of the three particular subcatego-
ries of office suggests that the unadorned phrase “Office under the United
States” would embrace offices of trust, profit, and honor.

B. Members of Congress cannot hold an “Office . . . under the United
States” for purposes of the Incompatibility Clause

The Incompatibility Clause provides, “[N]o Person holding any Office
under the United States, shall be a Member of either House during his Con-
tinuance in Office.”'*! This language juxtaposes an “Office under the United
States” with serving as a “Member of either House.” These phrases must have
different meanings, as the scope of the former phrase cannot include mem-
bers of either house. Otherwise, the clause would mean, in effect, that mem-
bers of Congress could not serve as members of Congress. We are skeptical
anyone would accept this reading of this provision, even those who otherwise
argue that members of Congress would hold an “Office . . . under the United
States” for purposes of the Foreign Emoluments Clause.

147. Id. art. 1, § 3, cl. 7 (emphasis added).

148.  Id. art. 1, § 6, cl. 2 (emphasis added).

149.  ARTICLES OF CONFEDERATION of 1781, art. V, para. 2 (emphasis added).
150.  See Tillman & Blackman, supra note 7, at Section I1.D.

151. U.S.CONST. art. L, § 6, cl. 2.
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This juxtaposition between a Member of Congress and an “Office under
the United States” reinforces our position that the phrase “Office . .. under
the United States” does not include elected positions—at least with respect
to members of Congress. Listing Senators and Representatives—that is,
“Members of either House”—alongside those who hold “Office . . . under the
United States,” again reaffirms the conclusion that the “Office . . . under the
United States” category was separate from elected officials.

C. The Ineligibility Clause and the Incompatibility Clause

Article I, Section 6 of the Constitution includes two paragraphs. The
first paragraph includes the Congressional Compensation Clause, which pro-
vides for the payment of members of Congress: “The Senators and Repre-
sentatives shall receive a Compensation for their Services, to be ascertained
by Law, and paid out of the Treasury of the United States.”'>* This provision,
which may be taken for granted today, was a marked improvement over the
prior form of government. Under the Articles of Confederation, the States,
rather than the central government, paid the salaries for the delegates to the
unicameral national legislature. In this fashion, delegates were financially de-
pendent on their state governments, and lacked decisional independence.

The second paragraph contains two provisions in a single sentence:

[1] No Senator or Representative shall, during the Time for which he

was elected, be appointed to any civil Office under the Authority of the

United States, which shall have been created, or the Emoluments

whereof shall have been encreased during such time; [2] and no Person

holding any Office under the United States, shall be a Member of either

House during his Continuance in Office.'™

The first provision is known as the Ineligibility Clause, or the Sinecure
Clause. The second provision is known as the Incompatibility Clause, which
we have already discussed above. As a threshold matter, the Ineligibility
Clause and the Incompatibility Clause use different “Office”-language in the
same sentence. The Ineligibility Clause refers to “any civil Office under the
Authority of the United States.” The Incompatibility Clause refers to an “Of-
fice under the United States.” That the Framers used different “Office”-lan-
guage in the same sentence reaffirms our position that these phrases have
different meanings.

These two provisions are often conflated or confused with one another,
even though they operate in different ways. The Ineligibility Clause prevents

152. Id. art.1,§6,cl 1.
153. Id. art. 1, §6,cl 2.
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members of Congress from being appointed (a) to new offices that were cre-
ated during the member’s term or (b) to an already-extant office for which
the compensation was increased during the member’s term. Specifically, the
Ineligibility Clause prohibits appointment to “any civil Office under the Au-
thority of the United States.” In our view, this phrase includes all civilian
“Office[s] ... under the United States,” and extends further to include a
broader category of appointed civilian offices, such as holders of letters of
marque and reprisal. We plan to discuss the Ineligibility Clause, and the
phrase “Office under the Authority of the United States,” in the sixth install-
ment of our ten-part series.

The Incompatibility Clause, which appears in the same sentence as the
Ineligibility Clause, performs a different function. The Incompatibility
Clause bars a member of Congress from holding certain offices while she
continues to serve in Congress—regardless of when those offices were cre-
ated, or whether the emoluments for those offices were increased.

The Incompatibility Clause does not bar all forms of dual-officeholding.
Consider three scenarios. The Incompatibility Clause applies to a “Member.”
In a prior writing, we discussed the textual difference between a “Member”
and a “Senator or Representative.”

Not all Senators and Representatives become members. Senators and
Representatives begin their terms as members-elect from the date of
the start of their two-year or six-year constitutional terms. Customar-
ily, prior to the start of their terms, a Senator or Representative—that
is, a member-elect—travels to the Capitol and presents bona fide cre-
dentials or a certificate of election. But such a member-elect does not
become a member until his house organizes and accepts him as a mem-
ber.

The distinction between a member-elect and a member affects the tim-
ing of when officer-holders in the Executive Branch or Judicial Branch
transition to Congress. For example, the Incompatibility Clause bars
“amember of either House” from holding “any Office under the United
States.” But this restriction only applies to actual members, and not
members-elect. Therefore, when a member-elect begins the two-year
or six-year constitutional term to which he was elected, but before he
is accepted as a member, he could sti// hold a position in the Executive
Branch or Judicial Branch. But in order to be accepted as a member,
the member-elect must resign his executive-branch or judicial-branch
office. These sorts of disputes are not hypothetical. In 1818, the House
of Representatives drew this distinction when it accepted the creden-
tials of a federal-office holder who simultaneously served as member-
elect, but had not yet become a member.'**

154. Blackman & Tillman, Purposes of Section 3, supra note 120, at 12—13 (footnote omitted).
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Textually, the Incompatibility Clause would only apply to a person who holds
an “Office under the United States” and is a “Member” of Congress. The
Incompatibility Clause would not apply to a person who holds an “Office
under the United States,” and is only a member-elect.

Consider a second scenario: the Incompatibility Clause does not apply
to a person who was a member of Congress, but who subsequently resigned
from Congress. In this scenario, the Incompatibility Clause does not prohibit
the former member from holding an “Office under the United States” during
the remainder of the term to which the former member had been elected.

Third, the Incompatibility Clause does not apply to a person who already
held an “Office under the United States,” but who subsequently resigned
from his office. In this scenario, the Incompatibility Clause does not prohibit
the former officer from serving as a member of Congress. Likewise, the In-
compatibility Clause would not prohibit the former officer from serving as a
member of Congress if congressional compensation had been raised while
the member held the office.

The Ineligibility Clause bars certain forms of concurrent-officeholding.
This provision also bars consecutive-officeholding.

For example, an office was created during a Representative’s two-year
term or a Senator’s six-year term. The Ineligibility Clause would bar a “Sen-
ator or Representative” from being appointed to the “civil Office under the
Authority of the United States” that was created during his term. The Ineligi-
bility Clause prohibits that form of concurrent-officeholding. What about a
Senator-elect or a Representative-elect who has not yet taken the Article VI
oath? There is a good textual argument that the Ineligibility Clause provision
would also extend to the Senator-elect or Representative-elect. The Consti-
tution uses the terms “Senator” and “Representative” to refer to both senators
and representatives who are sworn and recognized members, as well as to
senators-elect and representatives-elect.'>> But what happens if the member
resigned from Congress during his elected term? The Ineligibility Clause
would still prohibit this consecutive-officeholding. The ineligibility would
last for the entirety of the Representative’s two-year term or a Senator’s six-
year term, even if the member resigns.

The Ineligibility Clause also bars a form of officeholding tied to com-
pensation. For example, the emoluments for an office were increased during
a Representative’s two-year term or a Senator’s six-year term. The Ineligi-
bility Clause would bar a sitting member from being appointed to the “civil
Office under the Authority of the United States” for which the emoluments
were increased during his term. The Ineligibility Clause prohibits that form
of concurrent-officeholding. But what happens if the member resigned from

155.  Butseeid.
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Congress during his elected term? The Ineligibility Clause would still pro-
hibit this consecutive-officeholding. The ineligibility would last for the en-
tirety of the Representative’s two-year term or a Senator’s six-year term, even
if the member resigns.

The Ineligibility Clause and the Incompatibility Clause operate in dif-
ferent ways, but they both serve a similar function: to avoid potential ethical
conflicts of interest between members of Congress and those holding ap-
pointed positions in any of the three branches.

D. The Punishment and Expulsion Clause, the Elections, Returns, and
Qualifications Clause, and the Incompatibility Clause

In our view, and according to the majority modern view, members of
Congress cannot be impeached, because they are not “Officers of the United
States.” We discussed this position in Section II1.C of the third installment of
our ten-part series. However, the Constitution expressly enumerates two
mechanisms by which a member of Congress can be removed from her posi-
tion, or excluded from it in the first instance.

First, the Punishment and Expulsion Clause provides that “[e]ach House
may . . . punish its Members for disorderly Behavior, and, with the Concur-
rence of two thirds, expel a Member.”'*® The prevailing view of this text is
that members can only be punished for engaging in “disorderly Behavior.”"’
Under this view, the phrase “disorderly Behavior” modifies the phrase “pun-
ish its Members,” but does not modify the expulsion standard. We do not
think the text compels this reading. It could be credibly argued that standard
of “disorderly Behavior” applies to both punishment and expulsion. Under
this alternate perspective, a member could only be punished if he engages in
“disorderly Behavior,” without the need for a two-thirds vote, but the mem-
ber could only be expelled if he engages in “disorderly Behavior,” and there
is a two-thirds vote. However, under the prevailing view, the phrase “disor-
derly Behavior” does not modify or limit the neighboring expulsion provi-
sion. In other words, a member can be expelled, even in the absence of “dis-
orderly Behavior,” so long as the two-thirds supermajority standard is
satisfied.

Second, the Elections, Returns, and Qualifications Clause provides,
“Each House shall be the Judge of the Elections, Returns and Qualifications

156. U.S. CONST. art. I, § 5, cl. 1.

157. See CONG. RSCH. SERV., RL31382, EXPULSION, CENSURE, REPRIMAND, AND FINE:
LEGISLATIVE DISCIPLINE IN THE
HOUSE OF REPRESENTATIVES (2016), https://www.everycrsreport.com/files/20160627 RL31382
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of its own Members.” Under this provision, if a house determines that a pur-
ported member-elect lacks the qualifications to hold his position, or a house
determines a candidate is not the valid winner of an election, the house can
exclude the purported member-elect. In consequence, the seat may be de-
clared vacant. Unlike expulsion under the Punishment and Expulsion Clause,
the House and Senate can exclude a purported member-elect by a simple ma-
jority vote, so long as a quorum is present. And there is no requirement to
demonstrate “disorderly Behavior.” Rulings based on the Elections, Returns,
and Qualifications Clause are not subject to bicameralism and presentment,
and in most circumstances, are not subject to judicial review. (Powell v.
McCormack, which held that certain qualification-related disputes are justi-
ciable, stands as an exception to this general rule.'*®) It is much easier to de-
clare a seat vacant pursuant to the Elections, Returns, and Qualifications
Clause with a simple majority vote than it is to expel a member of Congress
through the Punishment and Expulsion Clause, which requires a two-thirds
vote.

Consider an example based on the Incompatibility Clause. The Presi-
dent nominates a sitting Senator as a federal district court judge, but the Sen-
ator refuses to resign his seat in Congress after he is confirmed and appointed
to the judgeship. As a result, the Senator concurrently holds both positions.
This dual-officeholding would violate the Incompatibility Clause, because
this federal judgeship is an “Office under the United States.” The Senate is
faced with a choice of whether it should or must remove the Senator, and
what procedural mechanisms it might use. First, the Senate could expel the
Senator based on a two-thirds vote. Second, the Senate could find that Sena-
tor’s violation of the Incompatibility Clause renders him unqualified to serve
in the Senate. And based on a simple majority vote, pursuant to the Elections,
Returns, and Qualifications Clause, the Senate could declare the seat vacant.
The second option requires far fewer votes. We suspect that in those circum-
stances where the Senate had a plausible argument to do so, such as here, the
Senate would rely on the Elections, Returns, and Qualifications Clause to
declare the seat vacant, rather than the Punishment and Expulsion Clause to
expel the Senator.

Third, the Senate could ask the House to impeach the judge, but not the
Senator, from his post. If the House impeaches the judge, the Senate could
then convict and remove the judge, thus eliminating the incompatibility.

158.  Powell v. McCormack, 395 U.S. 486, 549 (1969). In Powell v. McCormack, although
Powell was the prevailing party, the Supreme Court did not order the House to seat Rep. Adam
Clayton Powell. /d. at 512. By the time the Supreme Court decided the case, the two-year term from
which Powell had been wrongfully excluded had already expired. Powell’s remedy was limited to
damages for back pay. Id. at 550.
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There is a fourth possibility: litigation. Specifically, a litigant with a case be-
fore that district court judge—who still serves as a Senator—could seek to
disqualify the judge from his case, or possibly, disqualify the judge from
holding his judicial post. And that ruling would be subject to appeal through
all of the usual channels of appeal. Ultimately, the United States Supreme
Court could declare that the judge held his judgeship in violation of the In-
compatibility Clause. In a related context, members of the Supreme Court bar
unsuccessfully tried to disqualify Justice Black based on alleged violation of
the Ineligibility Clause.'” Similar litigation has also arisen in the context of
a member of Congress who concurrently served as an appellate military
judge.'®®

The relationship between the Punishment and Expulsion Clause and the
Elections, Returns, and Qualifications Clause demonstrates why the meaning
of the phrase “Office under the United States” is so significant. The meaning
of that phrase will determine the scope of the Incompatibility Clause, and
directly limit the ability of people to hold certain offices and the right of the
People to vote for their elected government. The prevailing view is that the
Incompatibility Clause amounts to a functional qualification on elected mem-
bers of Congress. Thus, as the number of positions covered by the phrase
“Office under the United States” increases, then a factional majority in either
house would have more power to deny membership to an otherwise-qualified
member-elect.

For these reasons, we think the meaning of “Office . . . under the United
States” must have been largely settled when the Constitution was ratified.
The Framers would not have selected ambiguous language, whose meaning
could have been contested during sharp factional conflicts. Such a momen-
tous decision could have risked future majorities’ oppressing and excluding
an otherwise duly-elected minority. This concern is not trivial. If the meaning
of “Office. . . under the United States” was unsettled during 1787—1788, then
we would expect that some people would have publicly objected to the In-
compatibility Clause as well as other provisions using this language. And we

159.  Ex parte Levitt, 302 U.S. 633, 633-34 (1937) (“The grounds of this motion are that the
appointment of Mr. Justice Black by the President and the confirmation thereof by the Senate of the
United States were null and void by reason of his ineligibility under article 1, s 6, cl. 2, of the
Constitution of the United States, and because there was no vacancy for which the appointment
could lawfully be made. The motion papers disclose no interest upon the part of the petitioner other
than that of a citizen and a member of the bar of this Court. That is insufficient.”). See generally
William Baude, The Unconstitutionality of Justice Black, 98 TEX. L. REV. 327 (2019).

160. United States v. Lane, 64 M.J. 1, 2 (C.A.A.F. 2006) (“The issue before this Court is
whether the assignment of a Member of Congress to the Air Force Court of Criminal Appeals is
proper under the Constitution. For the reasons set forth below, we conclude that a Member of Con-
gress may not hold the office of appellate judge on a Court of Criminal Appeals.” (footnote omit-
ted)).
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would expect that the anti-Federalists, in particular, would have identified the
potential for disastrous results. But we are not aware of any such public ob-
jections. The far better understanding is that the phrase “Office . . . under the
United States” had a settled meaning at the time of the founding. In Subpart
E, we will illustrate and explain that meaning in greater depth.

E. Members of Congress cannot concurrently hold an appointed position in
the Executive, Legislative, and Judicial Branches

The Incompatibility Clause provides “no Person holding any Office un-
der the United States, shall be a Member of either House during his Contin-
uance in Office.”'®" The Incompatibility Clause would clearly not bar the
Secretary of State from serving as Chief Justice. Indeed, John Marshall sim-
ultaneously served in both capacities at the end of the Adams Administra-
tion.'®? The Incompatibility Clause only prohibits dual-officeholding where
one position involves being a member of Congress and the other position
involves holding an “Office . . . under the United States.” Like with the Elec-
tor Incompatibility Clause, the Impeachment Disqualification Clause, and the
Foreign Emoluments Clause, the phrase “Office . . . under the United States”
includes appointed positions in the Executive, Legislative, and Judicial
Branches. Therefore, members of Congress cannot hold these positions. We
will consider offices in each branch in turn.

1. Members of Congress cannot serve in an appointed position in the
Executive Branch

It is generally accepted that a sitting member of Congress cannot simul-
taneously hold an appointed position in the Executive Branch. However,
there is something of an exception to this rule: in modern times, members of
Congress have held officer commissions in the United States military re-
serves or National Guard. But this practice was a departure from history and
tradition. The Congressional Research Service wrote, “Early congressional
practice held that accepting a commission as an officer in the Army forfeited
a Member’s seat in Congress.”'® And the Executive Branch maintained this
position during World War I and World War I1.'°* However, CRS observed,
“[i]n recent decades, Congress has declined to take any action against Mem-
bers holding Reserve or National Guard commissions, which may suggest

161. U.S.CONST. art. I, § 6, cl. 2.

162.  John Marshall, 1801-1835, SUP. CT. HIST. SOC’Y, https://supremecourthistory.org/chief-
justices/john-marshall-1801-1835/ [https://perma.cc/RK7S-B9X7].

163.  Artl.S6.C2.3 Incompatibility Clause and Congress, CONST. ANN., https://constitu-
tion.congress.gov/browse/essay/artI-S6-C2-3/ALDE 00013138/ [https://perma.cc/SQD9-Z26L].

164. Id.
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acceptance of the practice.”'®® Still, the ability to concurrently hold both po-
sitions has long been disputed.'®® Apart from this anomalous exception, we
do not think there would be much debate on this point: a sitting member of
Congress cannot simultaneously hold an appointed civilian position in the
Executive Branch.

Consider two hypotheticals to support this point. First, the President
nominated a Senator to serve in the President’s cabinet. This nomination cre-
ates several possible conflicts of interest while the nomination is pending.
The President could (quietly) threaten to withdraw the nomination unless: [a]
the Senator votes in favor of the President’s preferred legislation, [b] the Sen-
ator votes to confirm another executive- or judicial-branch nomination, or [c]
the Senator votes to approve a treaty. Second, if the Senator is confirmed to
the President’s cabinet, and continues to serve in the Senate, the President
would have sway over his subordinate. For example, the President could
threaten to remove the cabinet member, or promise greater pay through
higher or an additional office. The President could use this influence to pres-
sure the Senator to vote in a specific way in the Senate. Allowing a member
of Congress to serve in an appointed Executive Branch office would, in ef-
fect, give the President a vote in Congress. This quasi-vote would lack the
very sort of independence that election by the public is meant to grant. Such
dual service simply risks cabinet members’ doing the President’s bidding on
Capitol Hill. The Incompatibility Clause bars this form of dual-officeholding.

2. Members of Congress cannot serve in the Judicial Branch

The Incompatibility Clause bars members of Congress from holding a
judicial position. This prohibition would include appointment to Article III
courts, as well as other judicial posts within the President’s (or his subordi-
nates’) appointment powers.

The Constitution guarantees a fair amount of independence for Article
III judges. Therefore, in our view, some of the concerns we raised earlier are
attenuated. It is difficult, or even impossible, for the President to supervise,
control, and remove such judges. Still, barring a person from concurrently
serving in Congress and the judiciary furthers congressional, and in turn, ju-
dicial independence.

Notwithstanding the Incompatibility Clause, the President could exert
some undesirable pressure on the judiciary. Specifically, the President could
still manipulate members of Congress by appointing them to powerful and

165. Id.
166. See David J. Shaw, Note, An Officer and a Congressman: The Unconstitutionality of Con-
gressmen in the Armed Forces Reserve, 97 GEO. L.J. 1739 (2009).
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lucrative judgeships. The Incompatibility Clause does not eliminate all con-
flicts of interest between the President and members of Congress.

3. Members of Congress cannot serve in an appointed position in the
Legislative Branch

The Incompatibility Clause performs a different function with regard to
appointed positions in the Legislative Branch, such as the Clerk of the House
or the Secretary of the Senate. The President cannot nominate positions to
the Legislative Branch. Rather, the House can select its own officers pursuant
to the House Officers Clause.'®” Likewise, the Senate can select its own of-
ficers pursuant to the Senate Officers Clause.'®® We discussed both of these
provisions in Section I.B of the second installment of our ten-part series. And
in Section II.E.2 of that installment, we explained the practical consequences
if the House and Senate could create offices and then appoint their current
and former members to those lucrative posts.

If appointed positions in the Legislative Branch were not “Office[s] un-
der the United States,” then members of Congress could engage in self-deal-
ing. Specifically:

the House and Senate could create legislative offices by statute with

the potential for lucrative emoluments. Once these positions are cre-

ated, each house—and not the President—could appoint current or for-

mer members to those posts. Consider an example: if the emoluments

of the Clerk position were raised during a member’s term, then under

Approach #1 [in which the Clerk was not an “Office under the United

States™], that member could still be appointed as Clerk. Indeed, that

member could even vote to increase the salary of the Clerk, and then

be appointed to that very position. Moreover, [if an appointed position

in the Legislative Branch is not an “Office under the United States,”

then] the Incompatibility Clause would not bar a person from serving

concurrently as both (1) a member and (2) a house-appointed officer,
such as the Clerk of the House.'®

ek

167. U.S. CONST. art. I, § 2, cl. 5 (“The House of Representatives shall chuse their Speaker
and other Officers . . . .” (emphasis added)).

168. Id. art. 1, § 3, cl. 5 (“The Senate shall chuse their other Officers, and also a President pro
tempore, in the Absence of the Vice President, or when he shall exercise the Office of President of
the United States.” (emphasis added)).

169. Tillman & Blackman, supra note 2, at 366.
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We do not think our argument with regard to the Incompatibility Clause
and appointed positions in the Legislative Branch is particularly controver-
sial. Our next argument—that members of Congress can hold elected posi-
tions in the Executive Branch—is likely to be far more contested. But before
we get there, we will recount the history of the Incompatibility Clause.

F. The Incompatibility Clause was designed to avoid potential ethical
conflicts of interest between members of Congress and those holding
appointed positions in any of the three branches

Modern constitutional law scholars may be tempted to view the Incom-
patibility Clause as a “general separation-of-powers provision” to prevent the
President from serving in Congress.'”” The Amars, for example, wrote that
“the anti-Walpolian spirit underlying the Incompatibility Clause would have
barred, for example, President George Washington from simultaneously
serving as a Virginia Senator.”'”" (Sir Robert Walpole was the first British
prime minister, and longest-serving prime minister.'’?) The Amars’ view is
incorrect. We agree with Steven G. Calabresi, and Joan L. Larsen (now a
judge on the United States Court of Appeals for the Sixth Circuit). They
wrote that “the very words and context of the Incompatibility Clause make
clear that it was intended to be a constitutional ethics rule not a mainstay of
the separation of powers.”'”?

In Federalist No. 76, Hamilton explained that “[t]he Incompatibility
Clause was motivated by worries about British-style corruption.”'”* During
the Constitutional Convention, Pierce Butler offered a similar comment about
the Incompatibility Clause; he remarked on the “great venality and corrup-
tion” of the “government of Great Britain.”'”> The primary purpose of the
Incompatibility Clause was to prevent the President from controlling and
bribing members of Congress with appointed office, whether there was com-
pensation or not. Under the Articles of Confederation, the Incompatibility
Clause was expressly limited to lucrative offices.'”® However, under the Con-
stitution, the Incompatibility Clause extended to lucrative and non-lucrative
offices.

170. Steven G. Calabresi & Joan L. Larsen, One Person, One Olffice: Separation of Powers or
Separation of Personnel?, 79 CORNELL L. REV. 1045, 1066 (1994).

171.  Amar & Amar, supra note 91, at 119 n.34.

172. Jessica Brain, Sir Robert Walpole, HISTORIC UK, https://www.historic-uk.com/Histo-
ryUK/HistoryofBritain/Robert-Walpole/ [https://perma.cc/BSNP-K3H7].

173. Calabresi & Larsen, supra note 170, at 1062—63.

174. Id. at 1077.

175. 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 379 (Max Farrand ed., 1911).

176.  ARTICLES OF CONFEDERATION of 1781, art. V, para. 2 (“[N]or shall any person, being a
delegate, be capable of holding any office under the united states, for which he, or another for his
benefit receives any salary, fees or emolument of any kind.” (emphasis added)).
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The Incompatibility Clause was not designed to keep members of Con-
gress from concurrently serving as President. This purpose is consistent with
how the Framers viewed the English Constitution. The king would routinely
“bribe” Members of Parliament (MPs) with lucrative office.'”” Indeed,
throughout most of modern British history, a member could hold his seat and
an American-cabinet-like ministerial post concurrently.'” Indeed, such dual-
officeholding was and remains central to government accountability under
standard Westminster conceptions of good governance.'”’

Even if the king may have “bribed” members with lucrative office, no
king ever “bribed” an MP by making him king or by promising to make the
MP his successor. Likewise, under our constitutional system, the President
could influence members of Congress by offering to appoint and then ap-
pointing them to lucrative offices. If the “offer” were accepted, the Incom-
patibility Clause puts the member to a hard choice between continuing to
hold his congressional seat versus taking the office offered by the President.
The Incompatibility Clause forces a break with the then-prevailing British
practice. Moreover, the President could not appoint members of Congress
into the presidency. Presidents are elected, not appointed. Indeed, the Presi-
dent does not choose his successor, at least as a legal matter. The electors
perform that function. The core historical purpose of the Incompatibility
Clause was to preclude presidents from “bribing” members of Congress and
not to preclude members from being President. Given this purpose, we should
not be surprised that the Framers’ chosen language did not expressly or im-
pliedly bar member-of-Congress/presidential dual-officeholding.

Moreover, Calabresi and Larsen found a common purpose among the
provisions in Article I, Section 6. The Congressional Compensation Clause
and the Ineligibility Clause, they wrote, “bespeak a common concern with
the manner by which [members of Congress] were to be compensated and
the possible corruption that might ensue therefrom.”'® These two clauses re-
duced the risk that members would exercise their legislative power as a
means to enrich themselves, or to curry the favor of their state governments,
or the President. Calabresi and Larsen suggested that the Incompatibility
Clause, which appears in the same section as the Congressional Compensa-
tion Clause and the Ineligibility Clause, likely performed a similar func-
tion.'®!

177. Calabresi & Larsen, supra note 170, at 1050-51.

178.  WALTER BAGEHOT, THE ENGLISH CONSTITUTION 11-14 (Miles Taylor ed., Oxford Uni-
versity Press 2009) (1867).
179. Id.

180. Calabresi & Larsen, supra note 170, at 1064.
181. Seeid.
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The Framers of the Constitution were certainly worried about blurring
the powers among the three branches. In Federalist No. 47, Madison wrote
that “preservation of liberty requires that the three great departments of
power should be separate and distinct.”'®* Madison explained that “[t]he ac-
cumulation of all powers, legislative, executive, and judiciary, in the same
hands, whether of one, a few, or many, and whether hereditary, self-ap-
pointed, or elective, may justly be pronounced the very definition of tyr-
anny.”'® And in Federalist No. 48, Madison warned that “[t]he legislative
department is every where extending the sphere of its activity, and drawing
all power into its impetuous vortex.”'**

However, the Incompatibility Clause, like the Ineligibility Clause, was
not designed to prevent the aggrandizement of the executive and legislative
power in a single body. “The Framers did not perceive [the Incompatibility
Clause] as having much to do with the separation of powers . . . .”'** The In-
compatibility Clause was designed as an ethics provision; it fulfills that pur-
pose by preventing members of Congress from concurrently serving as ap-
pointed officers in the Executive Branch and Judicial Branch. As a result,
Representatives and Senators could not concurrently hold their seats and ap-
pointed offices where the President, directly or indirectly, controls the ap-
pointment. Nor could they concurrently hold subordinate office positions in
which the President could press for the officer’s removal. Thus it is no sur-
prise that the Incompatibility Clause’s text does not bar a member of Con-
gress from concurrently holding an elected Executive Branch position.

G. Members of Congress can hold an elected position in the Executive
Branch

We think that phrase “Office . . . under the United States” has the same
meaning in the Incompatibility Clause as it does in the Elector Incompatibil-
ity Clause, the Impeachment Disqualification Clause, and the Foreign Emol-
uments Clause: the President, Vice President, and members of Congress do
not fall within the scope of the “Office . . . under the United States”-language
in these four provisions. Therefore, the Incompatibility Clause would not pro-
hibit a member of Congress from being elected as President. The Incompati-
bility Clause also would not prohibit such a member from concurrently hold-
ing both positions.

182. THE FEDERALIST NO. 47 (James Madison), https://avalon.law.yale.edu/18th_cen-
tury/fed47.asp [https://perma.cc/3WRT-VLAW].

183. Id.

184. THE FEDERALIST NO. 48 (James Madison), https://avalon.law.yale.edu/18th_cen-
tury/fed48.asp [https://perma.cc/VPI6-MSUD].

185. Calabresi & Larsen, supra note 170, at 1077.
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Our analysis here is supported by the text, history, and purpose of the
Incompatibility Clause. This provision was aimed at prohibiting the President
from influencing or “bribing” members of Congress with lucrative appoint-
ments, perhaps in exchange for their votes. This provision does not prohibit
the people voting for the same person to serve as both a member of Congress
and as President. Nor does the Incompatibility Clause preclude the successful
candidate from holding both positions concurrently. A Senator, who also
serves as President, would not be subject to an external pressure to vote in a
particular way on the Senate floor. Though this type of dual-officeholding
may raise concerns under modern separation of powers doctrine, the eight-
eenth-century Incompatibility Clause does not prohibit the people from mak-
ing this choice.

Tillman has long contended that members of Congress who were
running for the presidency or the vice presidency did not need to resign their
congressional seats.'®® In 2012, Tillman wrote that Representative Paul Ryan,
a vice presidential candidate, could keep his congressional seat should he
prevail in both contests.'"®” In 2020, Tillman wrote that Senator and Vice
President-elect Kamala Harris could concurrently hold her Senate seat and
the vice presidency."™® In 2024, Tillman wrote that Senator J.D. Vance,
should he be elected, could concurrently hold his Senate seat and the vice
presidency.'®

Critics often assert that it is simply unfathomable that the Framers would
have intended to allow the President to also serve in Congress. We have five
general responses. First, this criticism begins with a preordained conclusion:
the President cannot serve in Congress. This approach inverts the framework
for understanding the Constitution. Constitutional interpretation begins with

186. There is a longstanding debate about what branch or branches, if any, the Vice President
should be categorized as belonging in. See Richard Albert, The Fusion of Presidentialism and Par-
liamentarism, 57 AM. J. COMP. L. 531, 547 (2010) (“[The] most compelling . . . instance of the
fusion of personnel [across branches] in the American presidential system is embodied in the Vice
Presidency.”). We take no position on that question in this Article. We have addressed this issue in
Parts I and II of this ten-part series.

187.  See Seth Barrett Tillman, Member of the House of Representatives and Vice President of
the US: Can Paul Ryan Hold Both Positions at the Same Time?, JURIST (Aug. 23,2012, 2:20 PM),
http://jurist.org/forum/2012/08/seth-barrett-tillman-vice-presidency.php [https://perma.cc/8WQX-
9BTS].

188.  Seth Barrett Tillman, Senator and Vice President of the United States: Can Kamala Har-
ris Hold Both Positions at the Same Time?, JURIST (Nov. 30, 2020, 5:46 PM), https://www.ju-
rist.org/commentary/2020/11/seth-barrett-tillman-kamala-harris-vp-senator/
[https://perma.cc/LU6W-DEBW].

189.  Seth Barrett Tillman, Senator and Vice President of the United States: Could J.D. Vance
Hold  Both  Positions at the Same  Time?,Jurist, July 25, 2024, 2:19:22
PM, https://www jurist.org/commentary/2024/07/senator-and-vice-president-of-the-united-states-
can-j-d-vance-hold-both-positions-at-the-same-time/, https://ssrn.com/abstract=4904769.
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“text and history.”'*® Purpose is only considered after doing the hard work to
determine that a text is ambiguous.

Second, the history of the Incompatibility Clause does not reflect mod-
ernist separation of powers concerns; rather, the primary purpose of this pro-
vision was to prevent the President from bribing members of Congress with
lucrative office. The Incompatibility Clause was not designed to bar members
from serving as President.

Third, there may be implied or extra-textual constitutional structural or
separation of powers principles at play. These principles might act as an in-
dependent bar against such joint officeholding. For example, under the text
of the Constitution, the Vice President would preside at her own Senate im-
peachment trial. Akhil Reed Amar observed, such an “image shocks our
widely shared sense of fairness and justice. No one should be a judge in his
own case.”””! As a general matter, there is much to commend in Amar’s po-
sition. Amar wrote that even though, as a textual matter, the Vice President
should preside at his own impeachment trial, other constitutional principles
would bar such a conflicted proceeding.'®* We suggest similar structural con-
straints and gravity-like political incentives might bar a President from con-
currently serving in the House or the Senate. However, to the extent that such
an implied structural constitutional bar exists, that specific limitation against
concurrent officeholding is not rooted in the text of the Incompatibility
Clause and its “Office under the United States”-language.

Fourth, there are many types of dual-officeholding that the Constitution
does not prohibit. The Constitution does not expressly bar a person from con-
currently holding two state positions in the same or in different states. Nor
does the Constitution expressly bar a person from concurrently holding an
appointed Judicial Branch position and an appointed Executive Branch posi-
tion. (John Marshall served as both chief justice and secretary of state during
the Adams Administration.) Nor does the Constitution expressly bar a person
from concurrently holding two House seats, or two Senate seats, or a House

190.  See District of Columbia v. Heller, 554 U.S. 570, 595 (2008); see also N.Y. State Rifle &
Pistol Ass’n, Inc. v. Bruen, 142 S. Ct. 2111, 2131 (2022) (“The test that we set forth in Heller and
apply today requires courts to assess whether modern firearms regulations are consistent with the
Second Amendment’s ftext and historical understanding.” (emphasis added)); Dobbs v. Jackson
Women’s Health Org., 142 S. Ct. 2228, 2283 (2022) (“As we have explained, procuring an abortion
is not a fundamental constitutional right because such a right has no basis in the Constitution’s text
or in our Nation’s history.” (emphasis added)); Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407,
2428 (2022) (“An analysis focused on original meaning and history, this Court has stressed, has
long represented the rule rather than some ‘exception’ within the ‘Court’s Establishment Clause
jurisprudence.’” (emphasis added) (citations omitted)). We discussed this originalist methodology
in Section LE of the second installment of our ten-part series.

191. AKHIL REED AMAR, AMERICA’S UNWRITTEN CONSTITUTION: THE PRECEDENTS AND
PRINCIPLES WE LIVE BY 10 (2012).

192. Id.
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and Senate seat. Like a joint Senator/President, each of these other types of
dual-officeholding is also arguably a bad result. But the fact that a result is
bad does not mean it is addressed by the Constitution’s Incompatibility
Clause and its “Office under the United States”-language.

Moreover, the Constitution imposes a different qualitative limit in re-
gard to the President’s holding multiple offices. The Domestic Emoluments
Clause provides the President “shall not receive within that Period any other
Emolument from the United States, or any of” the States. This clause is not a
bar on the President’s concurrently holding other federal and state positions
and offices. This clause does bar the President from receiving multiple con-
current streams of compensation from the federal and state governments. If
the President were to concurrently serve in Congress, he would be required
to decline any emoluments that would be paid on account of his congressional
seat. But that prohibition does not amount to an implied bar against the Pres-
ident’s holding the congressional seat.

Finally, you may say it is absurd for the President to also serve in the
Senate or House. Our position does not magically award the President a seat
in Congress. Before that result could occur, many hurdles would have to be
met first. First, the candidate would have to prevail in a national election for
President. Second, the candidate would have to prevail in a state-wide elec-
tion for a Senate seat, or district-wide election for a House seat. If the two
elections were on different dates, the presidential four-year term and the sen-
ate six-year term would still overlap. To describe the President’s dual-office-
holding as absurd, you would have to describe the people’s votes as absurd.
In our representative republic, the people’s choice for apex elected positions
should not be deemed absurd.'”* Such a jaundiced characterization of voting
cannot withstand scrutiny, if it is based on nothing more than an intuition.

Here, we think the democracy canon once again supports our position:
a provision of the Constitution that might be read to “limit the citizen in his
exercise of [the right of suffrage] should be liberally construed in his fa-
vor.”"* This policy concern also applies to a political officeholder who
wishes to run for and hold a second specific position—for example, a sitting
Senator who runs for the presidency. This policy concern likewise applies to
a candidate seeking two elected positions—for example, a person who runs
for both the House and the presidency. We are presented with two possible
readings of the Constitution. One reading constrains dual-officeholding and
with it, the scope of voters’ and candidates’ political choice. The other read-
ing does not impose such a constraint. We should prefer the latter reading.

193.  See STEPHEN BREYER, MAKING OUR DEMOCRACY WORK (2010).
194. Hasen, supra note 142, at 71 (quoting Owens v. State ex rel. Jennett, 64 Tex. 500, 509
(1885)). See supra Section ILF (discussing the democracy canon).
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We do not think that the Incompatibility Clause, or the Impeachment Dis-
qualification Clause were designed to impose an implicit additional qualifi-
cation for elected positions. Let the people decide.

ek

If you agree that the President does not hold an “Office . . . under the
United States” for purposes of the Incompatibility Clause—an interpretation
where the political stakes are reasonably high, then we think you should also
agree that the President does not hold an “Office . . . under the United States”
for purposes of the Foreign Emoluments Clause, where the political stakes
are considerably less high.

IV. THE FOREIGN EMOLUMENTS CLAUSE — APPOINTED POSITIONS AND
MEMBERS OF CONGRESS

Article I, Section 9, Clause 8 of the Constitution includes the Federal
Title of Nobility Clause and the Foreign Emoluments Clause. That text pro-
vides, “No Title of Nobility shall be granted by the United States: And no
Person holding any Office of Profit or Trust under them, shall, without the
Consent of the Congress, accept of any present, Emolument, Office, or Title,
of any kind whatever, from any King, Prince, or foreign State.”'”” Here, the
word “them” refers back to “the United States” in the Federal Title of Nobil-
ity Clause. At the time of the founding, “the United States” was viewed as a
plural entity—that is a grouping of states—rather than single collective en-
tity.'?® It was commonplace to say, “the United States of America are” rather
than “the United States of America is.”"”’ Stated differently, the Foreign
Emoluments Clause provides, “no Person holding any Office of Profit or
Trust under [the United States], shall, without the Consent of the Congress,
accept of any present, Emolument, Office, or Title, of any kind whatever,
from any King, Prince, or foreign State.”'*®

This provision includes two references to offices. First, individuals cov-
ered by this clause cannot accept an “Office” from a foreign government,
without congressional consent. Second, the clause applies to a subset of of-
ficeholders—mnot just those who hold an “Office,” but those who hold an “any

195.  U.S. CONST. art. I, § 9, cl. 8 (emphasis added).

196. See Minor Myers, Supreme Court Usage and the Making of an ‘Is’, 11 GREEN BAG 2D
457, 457-58 (2008) (“Only in the beginning of the twentieth century did the singular usage [i.e.,
‘the United States is’] achieve preeminence and the plural usage [i.c., ‘the United States are’] dis-
appear almost entirely.”).

197. Id.

198. U.S.CONST. art. I, § 9, cl. 8.
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Office of Profit or Trust under them [the United States].” To be more precise,
the Foreign Emoluments Clause applies to those who hold an Office of Profit
under the United States, and to those who hold an Office of Trust under the
United States. We think that the words “Profit” and “Trust” here have the
same meaning in the Foreign Emoluments Clause as those words have in the
Elector Ineligibility Clause and the Impeachment Disqualification Clause."””

The Foreign Emoluments Clause restricts the ability of certain officers
from accepting foreign presents, offices, titles, or “emoluments” from foreign
governments. (The meaning of the term “emolument” in the Foreign Emolu-
ments Clause is beyond the scope of this Article.””’) There is not an absolute
ban on accepting these items from foreign governments. Rather, the covered
officeholder must seek congressional consent. To obtain congressional con-
sent, both houses of Congress must cast a majority vote. Then, that resolution
is presented to the President for his signature.*’

Congress can provide this consent by means of a statute. Based on past
practice, it would appear that Congress can also consent by means of a joint
resolution, which, using modern nomenclature, is merely a statute by another
name. For example, in 1896, Congress “authorized” former-President Benja-
min Harrison “to accept certain medals presented to him by the Governments
of Brazil and Spain during the term of his service as President of the United
States.”?%> And in 1854, Congress “authorized” a Lieutenant in the Navy to
“accept a gold medal recently presented to him by His Majesty the King of
Sweden.”** Both of these joint resolutions were approved by the President.

199.  See supra Section I1.C (discussing the meaning of honor, trust, and profit).

200. Tillman discussed this term in Business Transactions and President Trump’s “Emolu-
ments” Problem. Seth Barrett Tillman, Business Transactions and President Trump’s “Emolu-
ments” Problem, 40 HARV. J.L. & PUB. POL’Y 759 (2017). Both Tillman and Blackman have pre-
sented arguments concerning the meaning of the term “emolument” in amicus briefs filed for the
Emoluments Clause litigation. See Josh Blackman, Emoluments Clauses Litigation, GOOGLE DRIVE
(May 23, 2020), https://bit.ly/2LUUTIY [https://perma.cc/G9C3-VTZY].

201. See U.S. CONST. art. I, § 7, cl. 2 (“Every Bill which shall have passed the House of Rep-
resentatives and the Senate, shall, before it become a Law, be presented to the President of the
United States; If he approve he shall sign it, but if not he shall return it, with his Objections to that
House in which it shall have originated, who shall enter the Objections at large on their Journal, and
proceed to reconsider it. If after such Reconsideration two thirds of that House shall agree to pass
the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise
be reconsidered, and if approved by two thirds of that House, it shall become a Law. But in all such
Cases the Votes of both Houses shall be determined by yeas and Nays, and the Names of the Persons
voting for and against the Bill shall be entered on the Journal of each House respectively. If any Bill
shall not be returned by the President within ten Days (Sundays excepted) after it shall have been
presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless the Congress
by their Adjournment prevent its Return, in which Case it shall not be a Law.”).

202.  See, e.g.,J. Res. 39, 54th Cong., 29 Stat. 759 (1896).

203. J.Res. 14, 33d Cong., 10 Stat. 830 (1854).
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We are not aware of any instances in which a President has vetoed a resolu-
tion passed pursuant to the Foreign Emoluments Clause. We are also not
aware of any instances in which Congress purported to consent to a foreign
state gift by approving a mere concurrent resolution that was not presented
to the President. Were the President to veto such a statute or resolution, Con-
gress could override the veto.

Subpart IV.A of this Article will explain that the phrase “Office . . . un-
der the United States” refers to appointed positions in the Legislative, Exec-
utive, and Judicial Branches. Thus, these officers are covered by the Foreign
Emoluments Clause. Subpart IV.B will contend that elected officials do not
hold “Office . . . under the United States.” Therefore, members of Congress
are not subject to the Foreign Emoluments Clause. We will address the
Foreign Emoluments Clause and the President in Section V of this Article.

A. Appointed officers in all three branches are covered by the Foreign
Emoluments Clause

In our view, appointed positions in the Executive, Legislative, and
Judicial Branches hold “office . . . under the United States.” Therefore, these
positions would be subject to the Foreign Emoluments Clause. We are not
aware that anyone actively disputes our position here with regard to
appointed positions in the Executive and Judicial Branches. By contrast, we
do not hold the consensus view with regard to appointed positions in the
Legislative Branch. Akhil Reed Amar and Vikram Amar have suggested that
appointed officers in the House and Senate do not hold “office . . . under the
United States.” We discuss the Amars’ position at some length in the second
installment of our ten-part series.’’® Indeed, their argument suggests that
these appointed legislative positions cannot be officers at all. Therefore, un-
der the Amars’ approach, the Clerk of the House and the Secretary of the
Senate can freely accept foreign state gifts, offices, and emoluments, without
seeking the consent of Congress. In our view, the Clerk of the House and the
Secretary of the Senate are covered by the Foreign Emoluments Clause, and
thus they cannot accept foreign state gifts and emoluments without congres-
sional consent.

B. The Foreign Emoluments Clause and Members of Congress

If Senators and Representatives hold an “office . .. under the United
States,” then they would be subject to the Foreign Emoluments Clause. Under
this view, a member of one house of Congress who wishes to accept a foreign
state gift must seek consent from his house and from the other house.

204. See Tillman & Blackman, supra note 2, at Section I1.B.
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This arrangement would violate principles of cameral autonomy: gener-
ally, members of one house do not have to seek “consent” from the other
house in regard to their official duties.””> Furthermore, congressional “con-
sent” requires bicameralism and presentment. In other words, the President
would have to sign the statute or joint resolution passed by both houses.
Therefore, if Senators and Representatives were subject to the Foreign Emol-
uments Clause, an individual member’s financial position would fall within
the President’s discretion. Such presidential control over a member’s indi-
vidual financial position would create potential conflicts of interest between
the President and members of Congress. Finally, we will discuss potential
limits on the ability of Representatives and Senators to accept foreign state
gifts beyond any limitations imposed by the Foreign Emoluments Clause.

1. Requiring members of Congress to seek congressional consent would
violate principles of cameral autonomy

If members of Congress hold “office[s] ... under the United States,”
then they are subject to the Foreign Emoluments Clause. Under this view,
members of Congress cannot accept foreign state gifts without seeking con-
gressional consent. That is, a Representative would have to seek consent of
both the House and the Senate. And a Senator would likewise have to seek
consent of both the House and the Senate. And those votes would be pre-
sented to the President for his signature. This position perhaps makes some
normative sense: elected officials should not be allowed to be under the in-
fluence of foreign states. But the specific manner in which the Foreign Emol-
uments Clause would apply to Congress is anomalous: generally, members
of one house do not have to seek “consent” from the other house with regard
to their individual financial position.

This intra-Legislative Branch separation between the two houses of
Congress reflects a principle of cameral autonomy.”*® As a general matter,
each house is autonomous from the other house. For example, pursuant to the
House Officers Clause,?’’ the House can select its own officers, without the
involvement of the Senate, or the President. And pursuant to the Senate Of-
ficers Clause,””® the Senate can select its own officers, without the involve-
ment of the House, or the President. (We discussed the House Officers Clause
and the Senate Officers Clause supra in Section I11.E.3.)

205. See id. at Section 1.C (discussing principles of cameral autonomy).

206. See id.

207. U.S. CONST. art. I, § 2, cl. 5 (“The House of Representatives shall chuse their Speaker
and other Officers . . ..” (emphasis added)).

208. Id. art. 1, § 3, cl. 5 (“The Senate shall chuse their other Officers, and also a President pro
tempore, in the Absence of the Vice President, or when he shall exercise the Office of President of
the United States.” (emphases added)).
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We think the principle of cameral autonomy counsels against treating
members of Congress as subject to the Foreign Emoluments Clause. This
reading allows the Senate to regulate the personal conduct of Representatives
and would allow the House to regulate the personal conduct of Senators. Such
a reading would violate the general structure of the Constitution. Generally,
each House manages its own business, disciplines its own members, and for-
mally interacts through the process of bicameralism and presentment. Inter-
cameral supervision, could threaten the independence of members, and place
undue pressure on Senators and Representatives to support, or oppose certain
legislation, and possibly, treaties and appointments. The Supreme Court has
observed, ‘“Provisions for the separation of powers within the Legislative
Branch are thus not different in kind from provisions concerning relations
between the branches; both sets of provisions safeguard liberty.”** The sep-
aration of powers must be preserved not only between the branches, but also
between the two houses of Congress.

There is some historical evidence to support our position. In 1798, Con-
gress held its first debate on the Foreign Emoluments Clause.?'® Thomas
Pinckney had served as an ambassador to Great Britain and Spain. During
Pinckney’s service, he had received gifts from those foreign state govern-
ments. After Pinckney concluded his service as ambassador, he asked Con-
gress for permission to personally keep those gifts. By the time the House
considered the request, Pinckney had been elected to Congress.”'' Repre-
sentative James A. Bayard of Delaware asked if the former ambassador still
needed permission. Representative John Claiborne of Virginia insisted that
Pinckney still needed to obtain congressional consent. This early debate re-
veals early disagreement about the scope of the Foreign Emoluments
Clause.”'? During the House debate, Representative Edward Gallatin stated
that members are differently situated from officers, and that “he did not be-
lieve that permission could legally be granted to any member of Congress to
receive any such present[.]*"* In short, Gallatin thought members were dis-
tinguishable from officers: the latter can get consent under the Foreign Emol-
uments Clause, but members of Congress cannot.

209. United States v. Munoz-Flores, 495 U.S. 385, 395 (1990).

210. 5 ANNALS OF CONG. 1582-95 (1798), https://memory.loc.gov/cgi-bin/ampage?col-
lId=1lac&fileName=008/1lac008.db&recNum=184 [https://perma.cc/VWIJ8-7LDK].

211.  See Pinckney, Thomas 1750—1828, BIOGRAPHICAL DIRECTORY OF THE U.S. CONG.
http://bioguide.congress.gov/scripts/biodisplay.pl?index=P000357 [https://perma.cc/4A56-PF89].

212. Indeed, this debate sheds some light on a question that would arise during the Trump
administration: whether the Senate can hold an impeachment trial for a former President.

213. 5 ANNALS OF CONG. 1593 (1798), http://memory.loc.gov/cgi-
bin/ampage?collld=llac&fileName=008/11ac008.db&recNum=190 [https://perma.cc/W2VU-
XAVAL.



298 SOUTH TEXAS LAW REVIEW [Vol. 63:3

If members of Congress hold “Office . . . under the United States,” there
is yet another layer of interbranch supervision. Any resolution approving the
acceptance of a foreign state gift would have to be presented to the President
for his signature or veto.”'* This practice is consistent with INS v. Chadha,*"
as well as past congressional efforts to permit officers to accept foreign state
gifts.?'® Thus any congressional grant of consent will be presented to the Pres-
ident. Functionally, the President will have to determine congressional remu-
neration on ad hoc or irregular basis. As a result, the individual financial po-
sition of members will depend on presidential discretion.

Treating members of Congress as holding “Office[s] ... under the
United States” would trespass on the principle of cameral autonomy. In ad-
dition, this outcome is in some tension with two other provisions of the Con-
stitution. The Congressional Compensation Clause provides that the “com-
pensation” for Senators and Representatives must “be ascertained by
Law.””'” And the Twenty-Seventh Amendment provides that any law “vary-
ing the compensation for the services of the Senators and Representatives”
cannot “take effect, until an election of Representatives shall have inter-
vened.””'® Again, congressional compensation is not subject to ad hoc modi-
fication by the President.

2. Alternatives to the Foreign Emoluments Clause for members of Congress

In our view, elected officials like members of Congress do not hold “Of-
fice . . . under the United States.” Therefore, they are not covered by the For-
eign Emoluments Clause. This result is usually met with a common criticism:
why would the Framers allow members of Congress to accept foreign state
gifts and emoluments, and potentially risk foreign interference in our national
legislature? Such a result, the criticism goes, would amount to allowing for-
eign states to “bribe” Representatives and Senators. Indeed, George Mason,
stated that the House of Representatives should impeach a Senator who rati-
fied a treaty because of “bribery and corruption.”*'* We disagree with Ma-
son’s reading of the Impeachment Clause, but his concerns regarding corrup-
tion were not inappropriate.

214. See U.S. CONST. art. 1, § 7, cl. 2.

215. 462 U.S.919 (1983).

216.  See supra notes 202, 203 and accompanying text (discussing statutes permitting covered
officials to accept state gifts from foreign nations).

217. U.S.CONST. art. I, § 6, cl. 1.

218.  Id. amend. XXVII.

219. See 3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE
FEDERAL CONSTITUTION 402-03 (Jonathan Elliot ed., 1836) [hereinaf-
ter ELLIOT’S DEBATES], https://memory.loc.gov/cgi-
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The fact that the Constitution’s Foreign Emoluments Clause does not
apply to Congress, does not give individual members free reign to accept
foreign state gifts and emoluments. The House and Senate are not helpless to
regulate the conduct of their own members.

First, each house can rely on the Rules of Proceedings Clause to restrict
the ability of members to accept foreign state gifts. Second, Congress can
enact statutes that restrict the ability of members to accept foreign state gifts.
Such statutes can be enacted pursuant to the Rules of Proceedings Clause or,
perhaps, pursuant to other enumerated congressional powers, such as the For-
eign Commerce Clause or the Necessary and Proper Clause. Finally, political
accountability places further checks on member’s ability to accept foreign
state gifts and emoluments, at least where there is publicity. The Constitution
does not present constitutional solutions against all imaginable forms of self-
interested conduct by government officials.

a. Restrictions imposed through the Rules of Proceeding Clause

Even if the Foreign Emoluments Clause does not apply to members of
Congress, each House can regulate the conduct of its own members pursuant
to the Rules of Proceedings Clause.?*’ Indeed, both the House and the Senate
have imposed rules on members that limit their ability to accept gifts and
outside sources of income.

Rule XXXV of the Standing Rules of the Senate provides specific
guidelines of how, and what type of gifts Senators, and appointed congres-
sional officers, can accept.”?' For example, “A Member, officer, or employee
may not knowingly accept a gift from . . . an agent of a foreign principal.”***
And Rule XXV of the Rules of the House of Representatives also restricts
members of the House from accepting gifts from “an agent of a foreign prin-
cipal.”?*® The Rules of Proceedings Clause provides the requisite authority

bin/ampage?collld=lled&fileName=003/11ed003.db&recNum=413&itemLink=r%3Fam-
mem/hlaw:@field(DOCID%2B@]1it(ed0031))%230030001&linkText=1 [https://perma.cc/Z2JL-
2PD5].

220. U.S. CONST. art. I, § 5, cl. 2 (“Each House may determine the Rules of its Proceedings

221. SENATE COMM. ON RULES & ADMIN., STANDING RULES OF THE SENATE, R. XXXV, S.
Doc. No. 113-18, at 46-56 (2013), https://www.govinfo.gov/content/pkg/CDOC-
113sdoc18/pdf/CDOC-113sdoc18.pdf [https://perma.cc/5JAF-P78Q].

222. Id. at47.

223. JOHN V. SULLIVAN, RULES OF THE HOUSE OF REPRESENTATIVES, R. XX V(5), H.R. DOC.
No. 108-241, at 912-27 (2005), https://www.govinfo.gov/content/pkg/HMAN-109/pdf/HMAN-
109.pdf [https://perma.cc/GHK6-EHXN].
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needed to put such rules into effect. Moreover, members who violate these
rules can be expelled pursuant to the Punishment and Expulsion Clause.***

b. Statutory restrictions imposed through bicameralism and presentment

Congress can choose a second path to regulate how their members ac-
cept foreign state gifts and emoluments: by statute, that is, through bicamer-
alism and presentment. Indeed, Congress has enacted such a statute that per-
forms that function. In 1966, Congress enacted the Foreign Gifts and
Decorations Act (FGDA), which placed restrictions against certain individu-
als’ receiving foreign state gifts.”*> This statute applies to the President, mem-
bers of Congress, as well as officers and employees within the federal gov-
ernment. This statute demonstrates that Congress can address the issue of
foreign state gifts through a statute.

Is the FGDA evidence that members of Congress, as well as the Presi-
dent, are subject to the Foreign Emoluments Clause? The statute is silent
about which enumerated power it relies upon—the so-called jurisdictional
hook. We are not certain about the constitutional source of authority for the
FGDA. There are other potential jurisdictional hooks. Congress can choose
to place congressional rules into statutes.”** In other words, this statute could
be premised on authority provided by the Rules of Proceedings Clause, but
codified pursuant to bicameralism and presentment.

Congress may have also relied on the Necessary and Proper Clause,
which is known as the Sweeping Cause, to provide the requisite authority.**’
We have some evidence that this statute does rely on the Sweeping Clause,
working in conjunction with the Foreign Commerce Clause.””® For example,
5 U.S.C. § 7342(a)(1)(G) regulates foreign state gifts given to “the spouse”
of otherwise covered officials. In no sense does a “spouse” hold an “Office
of Profit or Trust under” the United States. The Foreign Gifts and Decora-
tions Act is likely authorized by an amalgam of authority: the Rules of Pro-
ceedings Clause, the Necessary and Proper Clause, the Foreign Commerce
Clause, as well as the Foreign Emoluments Clause.

224. U.S. CONST. art. I, § 5, cl. 2 (“Each House may ... punish its Members for disorderly
Behaviour, and, with the Concurrence of two thirds, expel a Member.”). We discussed this provision
in an earlier Section. See supra Section II1.D.

225. 5U.S.C. § 7342(a)(1)(E).

226. See, e.g., Aaron-Andrew P. Bruhl, Using Statutes to Set Legislative Rules: Entrenchment,
Separation of Powers, and the Rules of Proceedings Clause, 19 J.L. & POL. 345 (2003).

227. See U.S. CONST. art. I, § 8, cl. 18 (“The Congress shall have Power . . . To make all Laws
which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other
Powers vested by this Constitution in the Government of the United States, or in any Department
or Officer thereof.”).

228.  Seeid. art. 1, § 8, cl. 3 (“The Congress shall have Power To . . . regulate Commerce with
foreign Nations . . ..”).
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We do not think this statute provides solid evidence or proof that mem-
bers of Congress are subject to the Foreign Emoluments Clause. But this stat-
ute does demonstrate that Congress can address the issue of foreign state gifts
and outside employment through the normal legislative process.

¢. Restrictions imposed through political accountability

In addition to restrictions that may be imposed through rules and stat-
utes, political accountability places further checks on the ability of members
to accept foreign state gifts and emoluments. Every two years, Representa-
tives have to stand for election. And every six years, Senators stand for elec-
tion. The people can decide whether to punish or reward a politician who
obtains money or property from foreign states—at least where there is pub-
licity about such gifts.

We acknowledge an argument to the contrary: there is a risk that some
voters may never learn about foreign state gifts because a member may not
seek congressional consent or may not even disclose receiving the gift. In this
regard, the Foreign Emoluments Clause can perform a prophylactic function:
it assures the public is made aware of potential foreign state gifts before they
are accepted.

Political accountability requires, at least, some disclosure. But disclo-
sure need not be required by a consent regime under the Foreign Emoluments
Clause. That regime could be established by a statutory legal mechanism, like
the Foreign Gifts and Decorations Act. Or political accountability can rely
on expectations regarding political mores at the time of the founding. In Sec-
tion V, we will discuss how President Washington put the foreign state gifts
he received on public display, but did not seek affirmative congressional con-
sent.

We have made an argument based on disclosure and good governance
norms, tied to political accountability. That said, the Constitution does not
present constitutional solutions to all forms of self-interested conduct by gov-
ernment officials. For example, until the ratification of the Twenty-Seventh
Amendment, members of Congress could increase their own salaries during
their congressional term.”” So-called “private bills” were once a not uncom-
mon mechanism to effect changes in the law that benefited members and their
constituencies. Members can appoint friends and families to positions in gov-
ernment, without running afoul of the Ineligibility Clause. And, in our view,
members of Congress can accept foreign state gifts without running afoul of
the Foreign Emoluments Clause of the Constitution. Likewise, in our view,
the President is not subject to the Foreign Emoluments Clause. We will ad-
dress that position infra in Section V.

229. Id. amend. XXVII.
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V. THE FOREIGN EMOLUMENTS CLAUSE AND THE PRESIDENT

This Article discusses four provisions of the Constitution that use the
phrase “Office . . . under the United States”: (1) the Elector Incompatibility
Clause, (2) the Impeachment Disqualification Clause, (3) the Incompatibility
Clause, and (4) the Foreign Emoluments Clause. The office-language in the
first three provisions has not proven to be particularly controversial. We are
not aware of any significant disputes, that is, where objections led to an elec-
tion contest or litigation, in which Senators, Representatives, or Executive or
Judicial Branch officers tried to serve as Presidential Electors. Only three
impeached officers have been disqualified, and none subsequently sought to
hold elected federal positions. And, as far as we are aware, no one has sought
to concurrently serve as both a member of Congress and the President. To be
sure, a fair number of serving members of Congress have been elected to the
presidency or vice presidency, but in each such election—as far as we
know—the member resigned his or her congressional seat before taking the
applicable oath. Thus, there were no opportunities to test the office-language
in the Incompatibility Clause.

Much the same could have been said about the Foreign Emoluments
Clause—before 2016 at least. Until fairly recently, the Foreign Emoluments
Clause remained obscure and relatively non-controversial. There was an
open-ended scholarly debate about whether the President was subject to that
provision. Zephyr Teachout argued that the President was subject to this
provision.”” And Tillman argued that the President was not subject to this
provision.”! In early 2016, Tillman and Zephyr Teachout wrote a joint entry
for the National Constitution Center about the Foreign Emoluments Clause.
They were able to agree on the threshold issue: “The question whether [the
phrase “Office . . . under the United States™], and therefore the Constitution’s
Foreign Emoluments Clause, reaches any or all federal elected positions—
i.e., Representative, Senator, Vice President, President, and presidential elec-
tor—poses a difficult interpretive challenge.”*** To this day, Blackman and
Tillman continue to maintain this question still “poses a difficult interpretive
challenge.”

Following President Trump’s election in November 2016, the Foreign
Emoluments Clause became a source of academic, political, and judicial

230. Zephyr Teachout, Gifis, Offices, and Corruption, 107 NW. U. L. REV. COLLOQUY 30

(2012).
231.  Seth Barrett Tillman, The Original Public Meaning of the Foreign Emolu-
ments Clause: A Reply to Professor

Zephyr Teachout, 107 Nw. U. L. REV. COLLOQUY 180 (2013).

232.  Zephyr Teachout & Seth Barrett Tillman, The Foreign Emoluments Clause: Article I,
Section 9, Clause 8, NAT’L CONST. CTR., https://constitutioncenter.org/the-constitution/articles/ar-
ticle-i/clauses/759 [https://perma.cc/SGQ6-ZHM4].
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controversy. In particular, a robust contest ensued about whether the
President—and even, according to some, members of Congress—hold an
“Office ... under the United States,” and is thus subject to the Foreign
Emoluments Clause. This litigation turned a mere scholarly debate into a
contentious legal dispute that was mired in politics and emotion. These cases
primarily concerned Trump-related businesses that served the public and for-
eign diplomats. This political element makes any discussion of the Foreign
Emoluments Clause somewhat difficult, in ways that the Elector Incompati-
bility Clause, the Impeachment Disqualification Clause, and the Incompati-
bility Clause, are not.

Section V of this Article traces the relationship between the Foreign
Emoluments Clause and the presidency, from Washington to Trump. In total,
we will discuss foreign gifts given to more than thirty presidencies. Only a
handful of these foreign gifts have been studied in past scholarship and liti-
gation concerning the Foreign Emoluments Clause. Our analysis here is thor-
ough, yet, very much tentative, as the provenance of some of these foreign
gifts is less than clear. Our research is based on primary sources, reliable
secondary sources, as well as correspondences with curators and archivists at
presidential libraries and other institutions. To simplify this history, we have
divided more than two centuries of foreign gift-giving into seven categories.

Section V.A begins with four presidents from the early Republic:
Presidents George Washington, Thomas Jefferson, James Madison, and
James Monroe. These presidents in Category #1 took actions that are
consistent with our position that the President is not subject to the Foreign
Emoluments Clause.

Section V.B jumps ahead to President Andrew Jackson, who declined
to accept a medal from Colombia. According to our research, he was the first
President who asked Congress to dispose of a foreign state gift. Jackson’s
approach was followed by several of his successors, including Presidents
Martin Van Buren, John Tyler, and Abraham Lincoln. These presidents in
Category #2, who expressly asked Congress to dispose of foreign gifts, pro-
vide some evidence that they viewed themselves as subject to the Foreign
Emoluments Clause.

The three presidents in Section V.C, however, took a different approach.
Presidents John Quincy Adams and Abraham Lincoln (yes, Lincoln again)
unilaterally disposed of foreign gifts by placing them in government archives.
They did not first seek congressional consent. Another President in Category
#3, Rutherford B. Hayes, took a similar course. The Resolute Desk, a gift
from Queen Victoria, was left in the White House after Hayes’s term con-
cluded. The desk remains in the White House to this day. Consistent with
these practices, the Office of Legal Counsel (OLC) advised President John F.
Kennedy that he could deposit an honorary warrant of Irish Citizenship with
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the State Department, without first seeking congressional consent. OLC also
suggested that President Kennedy could simply take personal possession of
this warrant after his presidential term concluded. (Ultimately, Ireland never
granted Kennedy citizenship, so this approach was never tested.)

Section V.D focuses on presidents who unilaterally donated foreign
state gifts to the Smithsonian Institute, which was established in 1846. Based
on our research, there are six Presidents in Category #4, including: Presidents
Franklin Pierce, James Buchanan, Andrew Johnson, Grover Cleveland, The-
odore Roosevelt, and Calvin Coolidge. These Presidents did not seek con-
gressional consent before disposing of the items with the quasi-public Smith-
sonian Institution.

The Presidents in Categories #2, #3, and #4 did not personally keep their
foreign state gifts. However, the Presidents in Category #5 (likely) accepted
foreign gifts, and did not surrender them. We hedge for reasons that will be
discussed below in Section V.E. These presidents include James K. Polk,
Andrew Johnson (yes, Johnson again), Ulysses S. Grant, Chester A. Arthur,
Woodrow Wilson, and Herbert Hoover. Presidents in this fifth category ac-
cepted valuable gifts from foreign states, did not seek congressional consent
to keep them, did not dispose of them in government archives, and did not
donate them to the Smithsonian Institution. Based on our research, these pres-
idents likely kept the gifts after their presidential terms had concluded.

Over time, foreign dignitaries lavished gifts not only on Presidents, but
also on the first ladies. Though spouses are not covered expressly by the For-
eign Emoluments Clause, it is somewhat difficult to extricate or distinguish
property shared by a husband and wife. After President Lincoln’s assassina-
tion, Mary Todd Lincoln appears to have sold a foreign state gift that was
accepted by her husband’s predecessor, James Buchanan. Eliza Johnson, the
wife of President Andrew Johnson, accepted valuable foreign gifts from
France and China. Eleanor Roosevelt, the wife of President Franklin D. Roo-
sevelt, appears to have accepted an extremely valuable aquamarine gemstone
from the Brazilian President. And Jacqueline Kennedy, the wife of President
John F. Kennedy, accepted a valuable Arabian horse from Pakistan. We will
discuss the first ladies in Category #6 in Section V.F.

Section V.G concludes the chronology with modern times. In 1966,
Congress enacted the Foreign Gifts and Decorations Act, which expressly
restricted the President’s ability to accept foreign gifts. We will highlight
three Presidents in Category #7. President Richard Nixon and First Lady Pat
Nixon received many valuable foreign gifts. After Nixon’s term ended, about
thirty of these presents made their way to the Nixons’ private residence in
California. After several years of controversy and litigation, these missing
gifts were returned to the United States government. President Obama, like
two of his predecessors, was awarded the Nobel Prize, which came with a
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$1.4 million cash prize. The Office of Legal Counsel determined that the No-
bel committee that awarded the prize was not part of the Norwegian govern-
ment. Therefore, the OLC concluded that the Foreign Emoluments Clause
was not implicated. Nevertheless, the OLC opinion took the position, with-
out any supporting analysis, that the President is “surely” covered by the For-
eign Emoluments Clause. Finally, we consider the Trump presidency. After
he was elected, the President-elect promised to donate to the United States
Treasury any profits he made from foreign governments accruing to Trump-
affiliated commercial entities. Superficially, at least, Trump’s plan resembled
the approach in Category #2. This plan, however, did not satisfy critics.
Shortly after the inauguration, Trump was sued for violating the Foreign
Emoluments Clause. Initially, the Department of Justice Civil Division as-
sumed, for the purposes of litigation, that the President was subject to the
Foreign Emoluments Clause. The Congressional Research Service’s publica-
tions initially assumed the President was a covered official, but it shifted its
position in light of Tillman’s extant research. However, the one judge who
provided a thorough treatment of whether the President was subject to the
Foreign Emoluments Clause did not discuss the foreign gifts accepted by
President Washington and his successors during the Early Republic. Finally,
we address one foreign state gift that President Trump seems to have kept
after his term concluded: an eight-foot-tall portrait of Trump gifted by the
President of El Salvador.

Admittedly, the chronology does not follow a straight path. It seems
presidential efforts to comply with the Foreign Emoluments Clause peaked
in the 1830s—and it went downhill from there. There is no singular, clear
stream of authority. The history is a muddled puddle. What do we make of
these seven categories? Section V.H attempts to resolve that question through
two frameworks. First, practices during the Early Republic are more proba-
tive than later-in-time practices. And second, traditions of defiance trump
traditions of surrender.

A. Category #1 — Presidents in the Early Republic

The actions taken by Presidents Washington, Jefferson, Madison, and
Monroe are consistent with our position that the President is not subject to
the Foreign Emoluments Clause. We group these four presidents from the
Early Republic into Category #1.

1. President George Washington

President George Washington received, accepted, and kept a portrait of
King Louis XVI, with a valuable frame, from the French ambassador to the
United States. The portrait and its frame was a diplomatic gift from the
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French government. George Washington also received, accepted, and kept
the key to the Bastille, along with a picture of the Bastille, from the Marquis
de Lafayette, who was at that time a French government official. Washington
never sought congressional consent to accept these gifts. We have found no
records of any contemporaneous objections raised in Congress, by the press,
or in contemporaneous private correspondence.

Those who argue that the President is subject to the Foreign Emolu-
ments Clause have suggested that Washington committed an open and noto-
rious constitutional error, but his contemporaries and later commentators do
not appear to have noticed his alleged malfeasance. We have found no sub-
sequent sources, antebellum or modern, making any such suggestion. It was
only after Trump was elected, about 225 years after the actual events, that
historians and others questioned the legality of these gifts and Washington’s
conduct. The simpler explanation is that our view is consistent with the orig-
inal public meaning of the Foreign Emoluments Clause: President Washing-
ton, and his contemporaries, did not think that the Foreign Emoluments
Clause encompassed the presidency or other elected federal positions.

a. Portrait of King Louis XVI

In 1791, President Washington received, accepted, and kept a diplo-
matic gift—a framed full-length portrait of King Louis XVI—from Jean-
Baptiste, chevalier de Ternant, the French ambassador to the United States.*?
The portrait and valuable gilded ornate frame included the Washington fam-
ily crest and the monogram of the French King to “embod[y] . .. amicable
Franco-American relations.””*

233.  See Letter from George Washington to Ambassador Ternant (Dec. 22, 1791), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Washington/05-09-02-
0194 [perma.cc/5F2V-G5GU].

234.  Louis Seize, Roi Des Francais, Restaurateur De La Liberté [Louis Seize, King of the
French, Restorer of Liberty],
GEORGE WASHINGTON’S MOUNT VERNON, https://emuseum.mountvernon.org/objects/1324/louis
-seize-roi-des-francais-restaurateur-de-la-liberte [https://perma.cc/8YMH-8BPE].
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Figure 1%

There is no evidence that Washington ever sought or received congres-
sional consent to keep this valuable gift. Washington also made no effort to
conceal this valuable gift. To the contrary, the portrait hung in Washington’s
principal room.”*® After Washington left office, he kept the portrait. At some
stage, Washington transferred the portrait to Mt. Vernon. The portrait re-

mains on public display there.*’

We can provide some information regarding the value of the framed
portrait. William Adair is an expert on George Washington’s frames, and

235. Photograph of Framed Full-Length Portrait of King Louis XVI, in
GEORGE WASHINGTON’S MOUNT VERNON, supra note 234.

236. S.W. Jackman, A Young Englishman Reports on the New Nation: Edward Thornton to
James Bland Burges, 1791-1793, 18 WM. & MARY Q. (3d ser.) 85, 108, 121 (1961).

237. GEORGE WASHINGTON’S MOUNT VERNON, supra note 234.
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Ternant’s gift in particular.”*® Adair relayed to us that “Ambassador Ter-
nant’s framed portrait print by Bervic of Louis XVI (the ‘1791 Framed Por-
trait’) is extremely valuable today and was very valuable in 1791 when Am-
bassador de Ternant gave the portrait, on behalf of France, to George
Washington, President of the United States.”*** And Adair reached this con-
clusion “with a high degree of confidence.” Adair estimated that in 1791, the
frame “would have, at the very least, commanded a price in excess of
$1000.”24° This “value would be based on the quality of the frame’s gold leaf
and specialized re-carving of the gesso.”*!

b. Key to the Bastille

The Bastille was a prison in Paris, France.”** In July 1789, the Bastille
was stormed by a crowd.** This event was one of the important early mile-
stones of the French Revolution.*** The Bastille was later demolished by the
revolutionary government.** In 1790, President Washington received the
key to the Bastille along with a picture of the Bastille, from the Marquis de
Lafayette.**® At the time, Lafayette was a French government official.**’ This

238. Declaration of William Adair (June 21, 2023), https://reason.com/wp-content/up-
loads/2024/07/2023-06-21-Adair.pdf [https:/perma.cc/DC3H-JRW6]. Tillman and Blackman
asked Adair to provide an affidavit to summarize his scholarship, including studies of French ar-
chival materials, on which he had not yet published. We are grateful for Adair’s generosity as a
scholar.

239. Id. §15.

240. Id. §17.

241. Id. 9 21. A gesso is a type of paint.

242. Bastille, BRITANNICA (Oct. 23, 2023), https://www.britannica.com/topic/Bastille
[https://perma.cc/ZK3K-ABQY].

243.  Josh Blackman & Seth Barrett Tillman, Yes, Trump Can Accept Gifts, N.Y. TIMES (July
13, 2017), https://www.nytimes.com/2017/07/13/opinion/trump-france-bastille-emoluments.html
[https://web.archive.org/web/20170713185626/https://www.nytimes.com/2017/07/13/opin-
ion/trump-france-bastille-emoluments.html].

244.  See id.

245.  Seeid.

246. Extract of a Letter from a Gentleman in Barbadoes to His Friend in Philadelphia (July 20,
1790), in FED. GAZETTE & PHILA. DAILY ADVERTISER, Aug. 12, 1790, at 2, https://reason.com/wp-
content/uploads/2023/01/1790-08-12-Fed-Gazette-Phila-Daily-Advertiser.pdf
[https://perma.cc/KMD3-3QUE]; America, New-York, August 10, PA. PACKET, & DAILY
ADVERTISER, Aug. 13, 1790, at 2, https://reason.com/wp-content/uploads/2023/01/1790-08-13-Pa-
Packet-Daily-Advertiser.pdf [https://perma.cc/8CK6-BBEQ] (same).

247. See, e.g., ANDRE MAUROIS, ADRIENNE: THE LIFE OF THE MARQUISE DE LA FAYETTE
178-82 (Gerard Hopkins trans., 1961), https://reason.com/wp-content/uploads/2023/02/ANDRE-
MAUROIS-ADRIENNE-THE-LIFE-OF-THE-MARQUISE-DE-LA-FAYETTE-178-82.pdf
[https://perma.cc/LALG-VY53]; AN OFFICER IN THE LATE ARMY, A COMPLETE HISTORY OF THE
MARQUIS DE  LAFAYETTE 193-94 (New  York, Robert  Lowry 1826),
https://books.google.com/books?id=MsQE-
AAAAYAAJ&pg=PA193&Ipg=PA193&dg=la+fayette+vice+president+national+assembly&sour
ce=bl&ots=Iybol2Zi0R&sig=B_aRdKr6P4igHII4DHAh9V_krPw&hl=en&sa=X&ved=0ahUKEw
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gift had important foreign policy implications. During the Revolutionary
War, the French monarchy supported the Colonies in their fight against the
British. Now, Washington received a symbol of the new, revolutionary gov-
ernment.

2248

Figure
Washington’s receipt of the key was reported in prominent newspa-
pers.** The key was placed on display in Washington’s first home in New
York at “No. 3 Cherry Street.”**° The key was later “showcased in Philadel-
phia when the seat of government moved there in the fall of 1790.”*' The
foreign provenance of this gift would have been immediately recognizable to
anyone who saw them. Washington subsequently transferred the key to Mt.
Vernon, his family’s Virginia plantation. The key and the picture of the Bas-
tille are on public display at Mt. Vernon.**?

jQgZ66hbfUAhWGbj4KHAtFBf84ChDoAQgjMA A#tv=onep-
age&q=l1a%20fayette%20vice%20president%20national%20assembly & f=false
[https://perma.cc/8ZEK-4RKS5] (same).

248. Photograph of Bastille Key, in Schliissel zur Bastille [Key to the Bastille]l, GEORGE
WASHINGTON’S MOUNT VERNON, https://emuseum.mountvernon.org/objects/7497/key-to-the-
bastille?ctx=b56258099bd1ba3c9211e8fca3cc066dael125b3&idx=1 [https://perma.cc/EMX6-
3DSH].

249. Id.

250. See 2 ESTHER SINGLETON, THE FURNITURE OF OUR FOREFATHERS 503 (1901),
https://reason.com/wp-content/uploads/2023/02/SINGLETON-FURNITURE-1913-page-503.pdf
[https://perma.cc/MCS5Y-XG6E].

251.  Bastille Key, GEORGE WASHINGTON’S MOUNT ‘VERNON,
https://www.mountvernon.org/library/digitalhistory/digital-encyclopedia/article/bastille-
key/[http://perma.cc/W8H7-SZ7C].

252, Id.
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3253

Figure

¢. Diplomatic correspondences concerning Washington’s gifts

In 2009, Sai Prakash voiced an objection to the Bastille gift. He wrote,
“Given that Washington considered Lafayette his adopted son, Washington
likely did not regard the key as anything more than a personal gift from an
extremely close friend.”*** Washington wrote a letter to Lafayette in which

253. Photograph of Bastille Key, in GEORGE WASHINGTON’S MOUNT VERNON, supra note
248.

254. Saikrishna Bangalore Prakash, Why the Incompatibility Clause Applies to the Office of
the President, 4 DUKE J. CONST. L. & PUB. POL’Y 143, 146 (2009).
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he described the key as a “testimonial[] of [Lafayette’s] friendship.”*>> Pra-
kash added that “Tillman provides absolutely no evidence that either Wash-
ington or Lafayette viewed the key as a gift from Lafayette as a representative
of the French government rather than from Lafayette in his personal capac-
ity.”?¢

Some time ago, Tillman located such evidence. The Bastille key was
discussed in diplomatic communications from the French government’s rep-
resentative in the United States to his superiors in the French ministry of for-
eign affairs.”>’ The letter, dated August 4, 1790, was written by Louis Guil-
laume Otto, who served as the French Chargé d’ Affaires.”® The recipient of
the letter was Armand Marc de Montmorin, a French statesman.**” Otto re-
counted that he attended Washington’s public audience.®® Otto was “sur-
prised by a question from the Chief Magistrate, ‘whether I would like to see
the Key of the Bastille?”” At that time, a secretary showed Otto the “large
Key, which had been sent to the President by desire of the Marquis de la
Fayette.” Otto observed that the other “Americans present looked at the key
with indifference, and as if wondering why it had been sent.”?*' But Wash-
ington had a different countenance. Otto wrote, “[T]he serene face of the
President showed that he regarded it [the key] as an homage from the French
nation.”?%*

On December 13, 1790, Otto sent another letter to Montmorin. Otto
noted the key, which was on display in Mrs. Washington’s salon, “satisfies
the curiosity of the Philadelphians.”**® Otto was “persuaded, Monseigneur,
that it is only their vanity that finds pleasure in the exhibition of this trophy,

255.  Letter from George Washington to Marquis De Lafayette (Aug. 11, 1790), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Washington/05-06-02-
0112 [https://perma.cc/Z33H-3RLN].

256. Prakash, supra note 254, at 146.

257.  See Letter from Louis Guillaume Otto to Armand Marc de Montmorin (Aug. 3, 1790), in
Centre des Archives Diplomatiques du Ministere des Affaires Etrangeres, Correspondances Poli-
tiques, 39CP, Vol. 35, Microfilm P5982, pp. 147-49, https://reason.com/wp-con-
tent/uploads/2023/02/1790-Montmorin-letter.pdf [https://perma.cc/2UFH-42HK].

258.  Louis-Guillaume Otto, comte de Mosloy, SMITHSONIAN AM. ART MUSEUM, https://amer-
icanart.si.edu/artwork/louis-guillaume-otto-comte-de-mosloy-19290 [https://perma.cc/WPL7-
2V59].

259.  Armand Marc, comte de Montmorin de Saint Herem, ENCYCLOPEDIA BRITANNICA 1911,
https://theodora.com/encyclopedia/m2/armand_marc_comte_de_montmorin_de_saint_herem.html
[https://perma.cc/AS2P-L83U].

260. See Translation of Letter from Louis Guillaume Otto to Armand Marc de Montmorin
(Aug. 4, 1790), in 3 THE WRITINGS OF THOMAS PAINE, at v, vi (Moncure Daniel Conway ed., New

York, G.P. Putnam’s Sons 1895), https://archive.org/details/writing-
softhomas03pain/page/n9/mode/2up [https://perma.cc/Q65G-8YD2].

261. Id. atvi.

262. Id.

263. Id.
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but Frenchmen here are not the less piqued, and many will not enter the Pres-
ident’s house on this account.”*** We surmise that some members of the
French diplomatic corps may not have been eager to celebrate the storming
of the Bastille. Otto’s remarks are consistent with the Key being a diplomatic
gift, and not solely a personal sign of affection from Lafayette to Washington.

The Bastille key, as well as the Framed portrait of King Louis X VI, were
also discussed in contemporaneous British diplomatic correspondences.”®
On March 5, 1793, Edward Thornton, a British diplomat in the United
States,”*® wrote a letter to James Bland Burges, the British Under Secretary
of State for Foreign Affairs.”®” Thornton wrote that he attended Washington’s
second inauguration in Philadelphia. Thornton remarked that, in the Senate
Chamber, “[t]he portraits of the King [Louis XVI] and Queen [Marie Antoi-
nette] of France, which were presented . . . during the war, were [now] cov-
ered with a curtain.”**® Thornton quipped, with a dry British wit, “Alas! Poor
Louis!” Thornton suggested that this gesture, “which if not accidental[,] will
serve to mark the character of the [American] people.”*® Thornton continued
his discussion of French state gifts to the United States.

After the inauguration, Thornton visited Washington’s presidential res-
idence. He reported to his superior “that the key of the Bastil[l]e, given to a
certain Great Man here by La Fayette is hung up in a glass frame in the prin-
cipal room of the Great Man’s house with an engraving of Louis XVI, le
patriote Roi des Francois [the patriot King of the French], opposite to it.”*”
Next, Thornton observed that there were three busts in the “Drawing Room
of Mr. [Thomas] Jefferson,” who served as Secretary of State. There were
busts of Benjamin Franklin, Paul Jones, and Lafayette. Thornton wrote that
Jones, who was viewed as a “pirate” in England,”’" “deserved” hanging,
while Lafayette “not improbably, may meet with that fate.”*’> (During the
French Revolution, Lafayette would escape the guillotine.*’?)

264. Id.

265. Jackman, supra note 236, at 121.

266. Sir Edward Thornton (1766—1852), THE NAT’L ARCHIVES, https://discovery.nation-
alarchives.gov.uk/details/t/C63371 [https://perma.cc/3LSB-8HPP].

267. Burges, James Bland (1752—1824), of Nantcribba, Montgomeryshire [Wales], THE HIST.
OF PARLIAMENT, https://www.historyofparliamentonline.org/volume/1754-1790/member/burges-
james-bland-1752-1824 [https://perma.cc/R3SL-HD9Q)].

268. Jackman, supra note 236, at 121.

269. Id.

270. Id.

271.  Captain John Paul Jones Dies, REVOLUTIONARY WAR & BEYOND, https://www.revolu-
tionary-war-and-beyond.com/captain-john-paul-jones-dies.html [https://perma.cc/QXR7-NBM3].

272. Jackman, supra note 236, at 121.

273. James Wesley Baker, The Imprisonment of Lafayette, AM. HERITAGE (June 1977),
https://www.americanheritage.com/imprisonment-lafayette [https://perma.cc/SWD7-GBDR]
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From Thornton’s perspectives, the Bastille key and the framed portrait
were diplomatic gifts, much like the covered paintings in the Senate Cham-
ber. And rather than remarking on Lafayette’s close, and well-known kinship
with Washington, the British diplomat viewed the French official in his gov-
ernmental capacity.

These British and French correspondences demonstrate that the key
would have been viewed as a gift from the French government, rather than—
as Prakash speculated—as a gift from Lafayette in his “personal capacity.”*’*

d. Foreign gifts given in a “personal capacity” would still be covered by the
Foreign Emoluments Clause

Prakash suggested that a foreign state gift accepted in a “personal ca-
pacity” would not be subject to the Foreign Emoluments Clause.””” We disa-
gree. It does not matter whether a foreign state gift is accepted in an officer’s
personal or official capacity. Rather, the Foreign Emoluments Clause regu-
lates both categories of conduct: public and private. To be precise, in our
view, the Foreign Emoluments Clause “can be violated [by an officer] in
three separate fashions: (1) official capacity; (2) individual capacity; and (3)
personally.”?’® The nuances of this argument, which sound in principles of
federal courts jurisprudence, are far beyond the scope of this Article. But for
present purposes, our position is simple: An officer subject to the Foreign
Emoluments Clause cannot escape congressional scrutiny by accepting a gift
from a fiiend under the table.

Let’s assume that Prakash is right, and Washington was covered by the
Foreign Emoluments Clause. (He was not.) A private gift from Lafayette (a
French government official) to Washington (an official covered by the For-
eign Emoluments Clause) would be prohibited, unless Congress consented.
We acknowledge that Prakash’s legal view as to the scope of the Foreign

(“[Lafayette] was serving as commanding general of the northern army in France when the ‘suspen-
sion’ of the king came, on August 10, 1792. With revolutionaries like Robespierre and Danton in
control, Lafayette realized that only the guillotine awaited him in France. He crossed the frontier
into the principality of Li¢ge with a group of followers just as the Assembly passed a decree calling
for his arrest as a traitor. He hoped to take refuge in a neutral country, but when he reached the
Austrian lines he was arrested as an enemy of monarchy and sent to Prussia for temporary confine-
ment. . . . Lafayette continued to be held prisoner until a young French general named Bonaparte
invaded the Austrian dominions in 1797, forcing the emperor to sue for peace. The Directory told
Bonaparte to demand the release of Lafayette and the others at Olmiitz as a condition to a peace
settlement. The famous general was freed September 19, 1797, five years after his arrest along the
frontier.”).

274. Prakash, supra note 254, at 146.

275, Id.

276. Josh Blackman & Seth Barrett Tillman, The Unresolved Threshold Issues in the Emolu-
ments Clauses Litigation: The President Has Three Bodies and There Is No Cause of Action for
Ultra Vires Conduct, 20 GEO.J. L. & PUB. POL’Y 163, 196 (2022).
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Emoluments Clause is a contestable one. But here, the French state actually
paid for the Ternant gift.””” And it was transferred to Washington through
France’s ambassador to the United States. It was not a private gift. We have
some evidence pointing in the direction that the Bastille key was also a state
gift. We acknowledge the record here, in regard to the Bastille key, is not
entirely clear. But where the record is unclear, we propose a default rule:
where a foreign government officer gives a gift to a U.S. officer covered by
the Foreign Emoluments Clause, and there is doubt whether such a gift is a
state gift, the burden is on the covered officer to show that the gift was pri-
vate. We think Prakash’s effort to shift the burden onto Tillman, to show that
a probable state gift was intended as a private gift, is mistaken.

In any event, Prakash’s objection based on Washington’s relationship
with Lafayette cannot address the framed portrait of King Louis XVI. Wash-
ington and Ternant were comrades in-arms during the Revolution. But there
is no evidence that Washington had a personal family-like relationship with
Ternant, the first French ambassador to the United States. (It should not be
surprising that the French government would select as ambassador a person
with close ties to prominent American government officials.”’*) We think
both of these gifts would have been covered by the Foreign Emoluments
Clause in the sense that they were state gifts, and not private ones. Of course,
we do not think that President Washington was a covered official.

e. Washington never sought consent to accept these gifis, nor were any ob-
Jections raised

There is no evidence that Washington ever sought or received congres-
sional consent to keep the Bastille key and the framed portrait. Indeed, Con-
gress would have no occasion to consider the propriety of a diplomatic gift

277.  See supra Section V.A.l.a (discussing French archival documents).

278.  See Blackman & Tillman, supra note 276, at 198 (“There is a third fashion in which the
ambassador could violate the Foreign Emoluments Clause. Let’s assume that the King of Blackacre
is a good friend of an American citizen. Later, that American is appointed as the ambassador to
Blackacre. The King then gives that ambassador an expensive state gift, in light of the goodwill the
two men had shared prior to the ambassador’s appointment. The ambassador personally accepts and
keeps that gift, without making use of any apparent authority or government diplomatic channels.
Here, the ambassador did not accept the gift pursuant to a State Department policy or custom. Thus,
an official-capacity case is not possible. Moreover, the ambassador did not accept the gift under the
color of law. Therefore, an individual-capacity case is not possible. At most, a plaintiff with standing
and a cause of action could bring a suit personally against the ambassador for violating the Foreign
Emoluments Clause.” (emphasis omitted)).
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and an application under the Foreign Emoluments Clause until 1798.%”° Dur-
ing a debate in the House, Representative Joseph McDowell said the issue of
foreign ministers accepting presents was a “new subject.”**

Members of the Washington cabinet, who would generally advise the
President on constitutional matters, almost certainly walked past the Bastille
key and the framed portrait. Yet, we are not aware that any members recorded
any dissent. In particular, there is no evidence that Attorney General Edmund
Randolph who advised the President on constitutional matters—recorded any
dissent. During the Virginia Ratifying Convention, Randolph had contended
that the President is bound by the Foreign Emoluments Clause. Randolph
stated that the President “is restrained from receiving any present or emolu-
ment whatever. It is impossible to guard better against corruption.”' Like
George Mason, Randolph assumed that the President held an “Office . . . un-
der the United States.” (In the third installment of our ten-part series, we cri-
tiqued the views of Mason and Randolph, who both argued that members of
Congress could be impeached, in our discussion of the phrase “Officers of
the United States.”**?) Yet, despite Randolph’s views during the state ratify-
ing convention, he expressed no concerns about Washington’s display of the
Bastille key and the framed portrait. We will return to the views of Mason
and Randolph in our discussion of the Madison and Monroe presidencies.?*’

Nor did anti-administration members of Congress or the press raise any
hackles about Washington’s gifts. Nor are we aware of any record in private
correspondence or diaries of any objections in regard to President Washing-
ton’s accepting these gifts. Indeed, the provenance of the key was widely
reported in contemporaneous newspapers.”**

Here, Washington received, accepted, and kept the gifts in full public
view. We think it likely that Washington believed it was legal for him to do
so. At the time, Washington had political opponents in Congress and in the
press. There is no evidence any of his opponents complained about his public
conduct. Again, we think it likely that Washington’s opponents likewise be-
lieved that Washington could legally receive, accept, and keep the gifts.
Washington also displayed the gifts to foreign diplomats. Diplomatic corre-
spondences did not raise any objections to Washington’s conduct. All of

279. 5 ANNALS OF CONG. 1582-95 (1798), https://memory.loc.gov/cgi-bin/ampage?col-
lId=1lac&fileName=008/1lac008.db&recNum=184 [https://perma.cc/VWIJ8-7LDK].

280. Id. at 1582. We discussed the diplomatic gift to Thomas Pinckney in an earlier Section.
See supra Section IV.B.1.

281. See 3 ELLIOT’S DEBATES, supra note 219, at 486.

282. Tillman & Blackman, supra note 6, at Section I11.C.1.

283.  See infra Section V.A.3.d (discussing the views of James Monroe during the Virginia
ratification convention).

284.  See supra Section V.A.1.b (discussing contemporaneous newspapers).
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these facts lead to a rebuttable presumption: in the 1790s, the general under-
standing was that Washington’s conduct did not violate the Foreign Emolu-
ments Clause of the Constitution.

Of course, this presumption could be rebutted. Washington might have
kept the gifts opportunistically. Maybe he knew that doing so was illegal or
unconstitutional, but thought the gift was so inconsequential that no one
would complain. Or Washington determined that his opponents’ complaining
would make them look petty or officious. Still, in such circumstances we
might expect to find some evidence of Washington’s intentions. But there is
no record of these decisions in the press or in private correspondence. Nor is
there any analysis by later historians and legal scholars that such conduct was
illegal or unethical.

We think the absence of any such evidence is some probative proof that
Washington lacked such bad faith motives. On April 30, 1789, George Wash-
ington took the oath of office in New York. And with that oath, Washington
swore to “faithfully execute the Office of President of the United States,” and
“to the best of [his] Ability, preserve, protect and defend the Constitution of
the United States.”***> Washington was acutely aware of how his every action
would be scrutinized. In a letter to his nephew, and future Supreme Court
Justice, Bushrod Washington, the President explained that “[m]y political
conduct . . . must be exceedingly circumspect and proof against just criticism,
for the eyes of Argus [the all-seeing, many-eyed giant of Greek mythology]
are upon me, and no slip will pass unnoticed that can be improved into a
supposed partiality for friends or relations.”?*®

Those who argue that the Foreign Emoluments Clause extends to the
presidency have made little effort to explain Washington’s conduct. In De-
cember 2016, Norman L. Eisen, Richard Painter, and Laurence H. Tribe,
characterized the Washington-era gifts as “ambiguous.”?®” These three attor-
neys would represent parties who sued President Trump for violating the
Emoluments Clauses. But they would never explain how the Washington-era
evidence was “ambiguous.” One federal district court judge concluded that

285. U.S.CONST. art. I1, § 1, cl. 8.

286. Letter from George Washington to Bushrod Washington (July 27, 1789), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Washington/05-03-02-
0189 [https://perma.cc/Q9DD-SPFE]. See generally Seth Barrett Tillman, Who Can Be President
of the United States?: Candidate Hillary Clinton and the Problem of Statutory Qualifications, 5
BRIT. J. AM. LEGAL STUD. 95, 105-08 (2016).

287. Norman L. Eisen, Richard Painter & Laurence H. Tribe, The Emoluments Clause: Its Text,
Meaning, and Application to Donald J. Trump, GOVERNANCE STUD. AT BROOKINGS, Dec, 16,
2016, at 9 n.33, https://reason.com/wp-content/uploads/2023/02/gs 121616 _emoluments-
clausel.pdf [https://perma.cc/7X8V-DTGS].
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the President is subject to the Foreign Emoluments Clause.”® But the judge
did not address either of the Washington gifts that we described in an amicus
brief.”® (We will revisit this judicial opinion infi-a in Section V.G.4.d).

If the President holds an “Office . .. under the United States,” and is
thus subject to the Foreign Emoluments Clause, and President Washington
was a lawbreaker, then the whole country remained strangely silent in the
face of well-publicized government lawlessness.

Those who argue that Washington publicly violated the Constitution,
absent any noticeable opposition, bear a heavy burden. The simpler explana-
tion is that our view is correct: President Washington, and his contemporar-
ies, did not think that the Foreign Emoluments Clause encompasses the pres-
idency.

2. President Thomas Jefferson

We have looked long and hard, but have not yet located any diplomatic
gifts accepted by the second president, John Adams.

President Thomas Jefferson, like President Washington, also openly ac-
cepted foreign state gifts without seeking congressional consent. Jefferson
accepted gifts from Thaddeus Kosciuszko, and these gifts may have been
considered foreign state gifts. President Jefferson received a bust of Czar Al-
exander I, a diplomatic gift, from the Russian government. Jefferson re-
ceived, accepted, and kept this diplomatic gift. There is no indication that
Jefferson felt his decision was controlled by the Foreign Emoluments Clause.
As with Washington, there is no evidence Jefferson ever sought or received
congressional consent to keep the bust. Jefferson kept this gift after his pres-
idency concluded, and he publicly displayed this gift at Monticello, his Vir-
ginia estate.

Jefferson also received presents from Indian tribes, which he considered
“diplomatic gifts” from foreign nations. During their great trek, Lewis and
Clark exchanged many gifts with the Indian tribes in diplomatic and social
contexts, which they later delivered to Jefferson. Jefferson did not seek or
receive congressional consent to keep the gifts. Jefferson put them on public
display at Monticello, and the gifts remain on display there today.

In 1805, the Tunisian Envoy arrived in the United States. He gave Pres-
ident Jefferson several valuable horses as a gift. Jefferson did not keep these

288. District of Columbia v. Trump, 315 F. Supp. 3d 875, 882-86 (D. Md. 2018), vacated, 838
F. App’x 789 (4th Cir. 2021).

289. Josh Blackman & Seth Tillman, Who Was Right About the Emoluments Clauses? Judge
Messitte or President Washington?, VOLOKH CONSPIRACY (Aug. 3, 2018, 3:17 PM), https://rea-
son.com/2018/08/03/who-was-right-about-the-emoluments-claus/ [https://perma.cc/MDM7-
ARDDY] (noting that Judge Messitte “failed to consider the many diplomatic gifts given to President
Washington and his successors in the Early Republic”).
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gifts as his personal property, nor did he seek congressional consent to keep
these gifts, but rather sold the horses to fund the envoy’s stay in the United
States. Jefferson did not ask Congress for permission before selling the
horses.

We are not aware of any legal scholars or historians, writing prior to the
2016 election, who opined that either President Washington or Jefferson vi-
olated the Foreign Emoluments Clause. In our view, Jefferson’s practices do
not support the conclusion that he viewed the President as subject to the For-
eign Emoluments Clause.

a. Jefferson and Kosciuszko

In 1797 and 1798, Vice President Thomas Jefferson formed a close
friendship with Thaddeus Kosciuszko, a Polish national who had served in
the Continental Army during the Revolutionary War. In 1798, Kosciuszko
returned to Europe, where he would have some engagements with the French
government. After his departure from the United States, Kosciuszko would
send two gifts to Jefferson: a fur and an engraving of a portrait of Jefferson.
It is difficult to state with clarity whether these gifts were foreign state gifts,
in large part because it is difficult to determine when Kosciuszko was work-
ing for foreign governments, and to know precisely when he sent the gifts.
This section will discuss both gifts, and how they may implicate Jefferson’s
views on the Foreign Emoluments Clause.

i. Thaddeus Kosciuszko’s Fur Cloak and Portrait for Vice President Jeffer-
son

Thaddeus (Tadeusz) Kosciuszko trained at the Royal Military Academy
in Warsaw, Poland.””° In 1776, he arrived in Philadelphia to support the
American cause.””!’ He was soon appointed a Colonel in the Continental
Army, and served at Fort Ticonderoga, Saratoga, West Point, and other mil-
itary campaigns.””> After the conclusion of the American Revolutionary War,
Kosciuszko returned to Poland, where he would serve in the Polish mili-
tary.””> However, after defeats against Russia and Prussia, Poland would
cease to exist as an independent country.”®* Kosciuszko was imprisoned in
St. Petersburg, but in 1796 he was granted amnesty by Czar Paul 1.*° As a

290. Thaddeus Kosciuszko, MONTICELLO: THOMAS JEFFERSON ENCYCLOPEDIA,
https://www.monticello.org/research-education/thomas-jefferson-encyclopedia/thaddeus-kosci-
uszko/ [https://perma.cc/LMT5-CVIL].

291.  Id.
292, Id.
293.  Id.

294. Stanislaw Herbst, Tadeusz Kosciuszko, BRITANNICA (Jan. 31, 2024), https://www.britan-
nica.com/biography/Tadeusz-Kosciuszko [https:/perma.cc/VLM6-HFAL].
295. MONTICELLO: THOMAS JEFFERSON ENCYCLOPEDIA, supra note 290.
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condition of his freedom, Kosciuszko pledged not to return to what-was-for-
merly Poland.?* The Czar gave Kosciuszko a fur cloak as a “parting gift.”>’

In August 1797, Kosciuszko arrived in Philadelphia, where he formed a
strong and close friendship with Vice President Thomas Jefferson.””® Jeffer-
son wrote that Kosciuszko was “as pure a son of liberty, as I have ever
known.”*” To this day, a bronze memorial of Kosciuszko stands in Lafayette
Square, across the street from the White House.”” Much has been written
about Kosciuszko’s bond with Jefferson. But for our purposes, there are two
relevant gifts that Kosciuszko gave to Jefferson.

First, Kosciuszko painted a portrait of Jefferson. This portrait was made
at some point in 1797 or 1789 during Kosciuszko’s stay in Philadelphia. We
are not certain about the precise date the portrait was made.**' The original
painting, known as an “aquarelle,” is “now lost.”*** It does not appear that
Kosciuszko ever gave Jefferson a copy of the painting. Kosciuszko “carried
the portrait directly to Paris in 1798, where it was put in[] the hands of Mi-
chael Sokolnicki, Kosciuszko’s compatriot, friend, military aid and fellow
artist.”?% In 1798 or 1799, Michel Sokolnicki, a Pole, made a “colored aqua-
tint engraving” of the portrait.’*** The engraving was captioned: “Thomas Jef-
ferson, A Philosopher, a Patriot, and a Friend.”

Copies of the engravings were delivered to Jefferson. It is not entirely
certain when Jefferson received the engravings. According to one source, it

296. Id.

297. Id.

298. Id.

299. Letter from Thomas Jefferson to Horatio Gates (Feb. 21, 1798), in NAT’L ARCHIVES:
FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/01-30-02-0083

[https://perma.cc/VN2P-4VBU].

300. General Kosciuszko  Statue, NAT’L PARK  SERV. (Jan. 11, 2024),
https://www.nps.gov/places/000/general-kosciuszko-statue.htm [https:/perma.cc/WSTN-A37S].

301. 30 THE PAPERS OF THOMAS JEFFERSON, at xliii (Barbara B. Oberg ed., 2003) (“Kosci-
uszko’s original rendering of Jefferson, which he must have drawn during his residence in the
United States in 1797-98 ... .”), https://reason.com/wp-content/uploads/2023/06/The-Papers-of-
Thomas-Jefferson.pdf [https://perma.cc/Y6WT-5W9U]; ALFRED L. BUSH, THE LIFE PORTRAITS OF
THOMAS JEFFERSON 28 (1987) (noting that the portrait “was painted from life in Philadelphia by
Tadeusz Kos$ciuszko most probably in April of 1798”), https://reason.com/wp-content/up-
loads/2023/06/The-Life-Portraits-of-Thomas-Jefferson.pdf [https://perma.cc/L7WH-TW55].

302. BUSH, supra note 301, at 29 (“The lost portrait, of which we have no record other than
Sokolonicki’s print, most probably was executed, as is Kosciuszko’s comparable profile of William
Bedlow, as a miniature aquarelle painted on circular paper.”).

303. Id

304. See 43 THE PAPERS OF THOMAS JEFFERSON (James McClure et al. eds., Princeton Univ.
Press 2017); BUSH, supra note 301, at 29 (“Sokolnicki’s aquatint of the portrait could only have
been published in Paris between the time of Kosciuszko’s return there in 1798 and Sokolnicki’s
departure to his new command in the Second Polish Legion on the Danube at the end of 1799 . ..
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occurred after 1801, when Jefferson was already President.’* In March 1802,
Charles Brun wrote to Jefferson that he was a friend of Kosciuszko, and “had
the honor of delivering to you myself his letter of introduction and your por-
trait which accompanied it.”**® The Editors of Jefferson’s papers wrote that
this portrait “may have been one of the colored aquatint engravings that
Michel Sokolnicki made in Europe from a drawing by Kosciuszko. TJ.”?"
Jefferson “kept a copy of this engraving in his quarters in the President’s
House in Washington in addition to the one hanging at Monticello.”** And
Jefferson gave one copy of the engraving to James and Dolly Madison.*” In
May 1802, Jefferson wrote to James Madison, the Secretary of State, that
Jefferson received four copies of the engraving, which were “the only ones
which have come to America.”'® We were not able to determine what hap-
pened to the fourth engraving.

305. See Edward P. Alexander, Jefferson and Kosciuszko: Friends of Liberty and of Man, 92
PA. MAG. HIST. & BIOGRAPHY 87, 90, 94 (1968), https://journals.psu.edu/pmhb/arti-
cle/view/42353/42074 [https://perma.cc/TWIJF-LPB7].

306. Letter from Charles Le Brun to Thomas Jefferson (Mar. 10, 1802), in NAT’L ARCHIVES:

FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/01-37-02-0031
[https://perma.cc/NVS5-PSEN].
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308. 30 THE PAPERS OF THOMAS JEFFERSON, supra note 301, at xlii.

309. Letter from Thomas Jefferson to James Madison (May 5, 1802), in NAT’L ARCHIVES:
FOUNDERS ONLINE,
https://founders.archives.gov/documents/Madison/02-03-02-0222 [https://perma.cc/ATA4-
9SBW].

310. Id.



2024] OFFICES AND OFFICERS: PART V 321

\ 2 B o S {
,‘ (@) %///Z it Z//’/ w2/ ; ] 31
' i : @ % (%AY(’/I/{I /z’/L‘/)/B/;;/[(//r'/ o .:‘7’/«%«/) :
. l‘;/%t.-m}f(/’/}/lfl' on (né t%l%( c%;}:/rv)mxm/o." 2) ; ;
’ : ‘(’%/@W@/m- A ) %

[ e s e o e

> il

Figure 4°"!

There is a second relevant gift. At some point before Kosciuszko de-
parted from Philadelphia in 1798—the exact date is unknown—he gave Jef-
ferson a fur cloak.*!? Kosciusko wrote to Jefferson, “Give me leave to present
you a Fur.”*"® The Editors of the Thomas Jefferson papers explain that this

311. Tadeusz Kosciuszko, Painting of Thomas Jefferson inscribed “Thomas Jefferson, a Phi-
losopher, a Patriote, and a Friend” (estimated between 1800 and 1816), in LIBR. OF CONG.,
https://www.loc.gov/resource/pga.12874/ [https://perma.cc/V29V-DV43].

312. See Letter from Charles Le Brun to Thomas Jefferson, supra note 306; ROBERT H.
WILSON, THADDEUS KOSCIUSZKO AND HIS HOME IN PHILADELPHIA 26 (Copernicus Society of
America 1976) (“Kosciuszko gave Thomas Jefferson a bearskin and a valuable sable fur which he
had brought with him from Russia.”), https://reason.com/wp-content/uploads/2023/06/Thaddeus-
Kosciuszko-and-His-Home-in-Philadelphia.pdf [https:/perma.cc/FSKD-K8GG].

313. Letter from Tadeusz Kosciuszko to Thomas Jefferson (Before May 5, 1798), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/01-30-02-0228
[https://perma.cc/THRB-XVZA].
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fur was “reputedly” the same fur cloak that Czar Paul I had given to Kosci-
uszko.’'* In May 1798, Jefferson wrote to Kosciuszko, noting the receipt of
the “fine fur.”*'” In February 1799, Jefferson wrote that “your fur was valued
by an honest furrier” at $25, but “would not have fetched” $10.'° There is
some evidence that Jefferson may have kept this cloak during his tenure as
President. The Editors of Jefferson’s papers wrote that that it “is uncertain if
the fur” is the one “that appears on the collar of TJ’s coat in the well-known
portraits by Rembrandt Peale (1805) and Thomas Sully (1821).”*'” Margaret
Bayard Smith, who chronicled Washington society life,*'® recalled that in
1805, President Jefferson offered her the use of Kosciuszko’s cloak.’'® She
wrote that “On leaving this country for Europe, Kosciuszko left this cloak
with his revered friend, Jefferson.”*°

314. Id

315. Letter from Thomas Jefferson to Tadeusz Kosciuszko (May 30, 1798), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/01-30-02-0268
[https://perma.cc/HASG-QINX].
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[https://perma.cc/D54W-MGSF].
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Jefferson painted by Rembrandt Peale in 1805.”).
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https://www.monticello.org/research-education/thomas-jefferson-encyclopedia/margaret-bayard-
smith/ [https://perma.cc/2YFR-VNKV].
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Figure 5°%!

ii. Jonathan Swift and Thomas Jefferson on Gifts

In 1765, Jonathan Swift published an essay titled, “On the Death of Mrs.
Johnson.”** Swift praised the late Mrs. Johnson who “had another quality
that much delighted her . . . of making agreeable presents.”*** Swift observed
that giving gifts was “an affair of as delicate a nature as most in the course of
life.” Mrs. Johnson “used to define a present, ‘That it was a gift to a friend of
something he wanted or was fond of, and which could not be easily gotten
for money.””***

321. Rembrandt Peale, Painting of Thomas Jefferson Wearing a Fur Coat, in SMITHSONIAN
AM. ART MUSEUM, https://americanart.si.edu/exhibitions/humboldt/online/rembrandt-peale
[https://perma.cc/WX2L-WE7Z].

322. JONATHAN SWIFT, On the Death of Mrs. Johnson, in 10 THE WORKS OF REV. JONATHAN
SWIFT 222 (London, Thomas Sheridan et al. eds., 1801) (1728), https://tinyurl.com/5n7na2v7
[https://perma.cc/D8R5-3MWM].
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This quote apparently was popular at the time. On Christmas Day, 1801,
Jefferson received a letter from Overton Carr, the brother of Jefferson’s
brother-in-law.*** Carr asked Jefferson to “accept as a present” a “Bacon
ham, which has been cured Seven years.”**® Carr wrote, “Dean Swift ob-
serves, that a present should consist of something, of no great value, and
which cannot be purchased with money.”*?” Carr added, if Swift’s “definition
be correct, of which I have no doubt, this Ham comes perfectly within it.”***
The editors of Jefferson’s papers wrote that Carr “paraphrase[d] . . . a remark
that Jonathan Swift attributed to his longtime friend Esther Johnson (‘Stella’)
in a tribute written at the time of her death.”* It is not clear if Jefferson
accepted the Bacon ham. There is no record of a return letter to Carr. Jeffer-
son seems to have only written one letter to Carr.>*"

In 1805, Phillippe Reibelt, a Baltimore-based French-language
bookseller, sent Jefferson a bust of Napoleon.**' Jefferson declined the gift.**
He wrote back, “The inviolable rule which I have laid down for myself never
while in a public character to accept presents which bear a pecuniary
value.”* Jefferson explained that certain gifts would be permissible, but
other gifts would be impermissible to accept. “[I]t is not easy,” Jefferson
wrote, “to draw the line between the admissible offers of a book by [its] au-
thor, of a curiosity [etc.] [etc.] and things of more sensible value.”*** Jeffer-
son seemed to suggest that a book and a “curiosity,” on the one hand, were
acceptable, but “things of more sensible value” were not acceptable.**> How
to draw that line? Jefferson explained that “perhaps the circumstances of
every case & our own feelings can alone decide.””*® The Napoleon bust ap-

325. Letter from Overton Carr to Thomas Jefferson (Dec. 25, 1801), in NAT’L ARCHIVES:
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parently fell on the wrong side of the line. Jefferson observed, “Dean [Jona-
than] Swift has somewhere said that a present, not to weigh on a liberal mind,
should be of something of small cost, & yet not to be had for money.”*"’
Reibelt was a private person acting on behalf of other private individuals. He
was not a foreign government functionary, nor acting for a foreign govern-
ment. Jefferson’s rule was based on his private standards, not on the Consti-
tution Foreign Emoluments Clause.

Three years earlier, in May 1802, Jefferson would also invoke this pas-
sage in a letter to James Madison. Kosciuszko had sent Jefferson four copies
of the engraved portrait. (We will further discuss these portraits infra in Sec-
tion V.A.2.a.iii.) Jefferson kept two of the engravings for himself. And he
would give one portrait to James and Dolly Madison. Jefferson wrote, “I
think it is dean Swift who says that a present should consist of something [i]
of little value, & [ii] which yet cannot be bought for money.”*** The editors
of Jefferson’s papers wrote that Jefferson paraphrased Swift’s essay.**’ Jef-
ferson gave Madison the gift “strictly under both conditions” laid out by
Swift. Jefferson would also invoke the Swift passage when he accepted a bust
of Czar Alexander I, which we will discuss infra in Section V.A.2.b.

iii. Kosciuszko’s gifts and the Foreign Emoluments Clause

During Kosciuszko’s stay in Philadelphia, from 1797 to 1798, it does
not appear that Kosciuszko held any sort of government position. But Kosci-
uszko’s status would be a bit more complicated after he left Philadelphia.

In May 1798, Kosciuszko made urgent plans to return to Europe. Kos-
ciuszko’s reason for departing was that “Polish emigré leaders were organiz-
ing Polish legions to fight with the Italian allies of Napoleon.”**’ Kosciuszko
hoped that the Polish people who had been “drafted into the Russian, Prus-
sian, and Austrian armies would desert to join the legions, and that eventually
they, with French aid, would re-establish the Polish state.”**' And Vice Pres-
ident Jefferson “helped [Kosciuszko] obtain a passport under a fictitious
name and arrange a secret journey to Paris by a circuitous route.”*** Indeed,
Jefferson “treated Kosciuszko as an informal envoy from the United States
to France.”** Kosciuszko wrote that “Jefferson considered that I would be

337. Id

338.  See Letter from Thomas Jefferson to James Madison, supra note 309.
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340. Alexander, supra note 305, at 91.
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342.  WILSON, supra note 312, at 25.
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the most effective intermediary in bringing an accord with France, so I ac-
cepted the mission even if without any official authorization.”***

Upon his return, Kosciuszko “declined to accept the active command of
the Legions, or to take a French pension.”** But Jefferson observed that Kos-
ciuszko was “considered as the head of the Polish corps in the service of
France, keeps a table as such, and is the regular organ between them & the
government of France.”**®

Jefferson received the engravings and the fur after Kosciuszko departed
from Philadelphia. Again, we are not certain of the precise dates that the gifts
were sent. But at least in Jefferson’s view, Kosciuszko may have held sort of
de facto government position. It is difficult to describe Kosciuszko’s position
with any clarity because the Polish state did not actually exist—or to be more
precise, the United States did not have any diplomatic relations with the rem-
nants of the Polish state. But the United States did have diplomatic relations
with France. If Kosciuszko could at least have been perceived as holding
some sort of French government position, then the gift could have been con-
sidered a foreign state gift for purposes of the Foreign Emoluments Clause.
Jefferson did not suggest in the least that the Foreign Emoluments Clause
controlled his ability to accept Kosciuszko’s gifts. Rather, he only cited the
policy of Jonathan Swift concerning gifts. We do not think the fact that Kos-
ciuszko regifted the fur from Czar Paul I would render the fur a state gift.

Moreover, Jefferson gave one of the engravings to James Madison, the
Secretary of State. In our view, the Secretary of State would have been
squarely covered by the Foreign Emoluments Clause. If the engraving was a
state gift, Madison would have been barred from accepting it directly, absent
congressional consent. It is unclear if Madison could have avoided the stric-
tures of the Foreign Emoluments Clause if Jefferson regifted a foreign state
gift. We are not able to find any records from Madison concerning whether
he accepted and kept the state gift. On another occasion, President Madison,
in turn, apparently regifted a foreign state gift he had received to his succes-
sor, President Monroe—a gift which we will discuss infra in Section V.B.3.f.

344, Id

345. MIECISLAUS HAIMAN, KOSCIUSZKO: LEADER AND EXILE 101 (Polish Institute Series No.
9 1946); MONICA M. GARDNER, KOSCIUSZKO: A BIOGRAPHY 129 (Mary Corbridge ed., rev. 2d ed.
1942) (“But when in October 1799, the Directory officially offered him the leadership of the legions,
he refused, for the reason that the saw no sign that France was prepared to recognize their distinct
entity as a Polish national army. . . .”).

346. Letter from Thomas Jefferson to Julian Ursin Niemcewicz (Jan. 11, 1801), in NAT’L
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We stress that our claims are extremely tentative, as many facts about
the timing of the gift, and Kosciuszko’s status, are not entirely certain. During
the course of the Foreign Emoluments Clause litigation, none of the parties
(your authors included) raised issues concerning the fur and the engravings.
But at a minimum, these two well-known gifts from Kosciuszko may shed
some light on the question of whether Jefferson saw himself as bound by the
Foreign Emoluments Clause. Further research is needed to draw firmer con-
clusions.

b. Bust of Czar Alexander 1

In 1804, President Jefferson received a bust of Czar Alexander I .**” The
bust was a copy of the original bust made by Russian sculptor Fedot
Shubin.**® The bust appears to be a diplomatic gift from the Russian govern-
ment, albeit it is unclear if the bust was sent by Alexander personally or by
his government. The bust was sent to Jefferson by Levett Harris, an American
diplomat in Russia.** In 1804, Harris wrote, “I have been induced to avail
myself of this occasion to present to your Exclly. a bust of the Prince whose
Character I have attempted to eulogize[.]”**" Harris urged Jefferson to accept
the gift: “I pray your Exelly. will accept the same, with the Assurances of the
perfect respect and Consideration, with which I have the honor to Subscribe
myself[.]”**' Harris did not suggest, in the least, that Jefferson would be un-
able to accept the bust without seeking congressional consent.

347. See Letter from Levett Harris, Am. Consul-Gen. to Russ., to Thomas Jefferson (Aug. 7,
1804), in NAT’L ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Jeffer-
son/01-44-02-0189 [https://perma.cc/6437-MGKS]; Gifis from Foreign Dignitaries, MONTICELLO:
THOMAS JEFFERSON ENCYCLOPEDIA, https://www.monticello.org/research-education/thomas-jef-
ferson-encyclopedia/gifts-foreign-dignitaries/ [perma.cc/C26E-X23E].
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Figure

Jefferson received, accepted, and kept this diplomatic gift.*>* In 1806,
Jefferson wrote back to Harris with his “thanks.” Once again, Jefferson’s re-
lied on the principles from Jonathan Swift’s essay. Jefferson wrote that he
“had laid it down as law for my conduct while in office, & hitherto scrupu-
lously observed, to accept of no present beyond a book, a pamphlet, or other
curiosity of minor value.”*>* But Jefferson’s “particular esteem” for Alexan-
der “convinced him to break his” custom.’ There is no indication that Jef-
ferson felt his decision was controlled by the Foreign Emoluments Clause.
Rather, this decision was governed only by his own personal conscience.
Moreover, Jefferson’s letters to Harris, Madison, Reibelt, and Carr suggest
that Jefferson’s policy was not premised on the Foreign Emoluments Clause.

352. Photograph of Tsar Alexander I Bust Copy, in Alexander I (Sculpture), MONTICELLO:
THOMAS JEFFERSON ENCYCLOPEDIA, https://www.monticello.org/research-education/thomas-
jefferson-encyclopedia/alexander-i-sculpture/ [https://perma.cc/X43M-FE2X].

353.  See Letter from Levett Harris to Thomas Jefferson, supra note 347.

354. Letter from Thomas Jefferson to Levett Harris, Am. Consul-Gen. to Russ. (Apr. 18, 1806),
in NAT’L ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/99-
01-02-3593 [perma.cc/3FX8-Y5TG].

355 Id
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Like he did with the Kosciuszko engraving, Jefferson put the bust on
display at Monticello, his personal home in Virginia.>>* A Russian diplomat
to the United States communicated to his home government in regard to the
Czar’s bust, which was then in Monticello.”>” As with Washington, there is
no evidence that Jefferson ever sought or received congressional consent to
keep the bust.

Andrew Fagal contended that the bust was “likely [an] ‘admissible of-
fer[]” that fit into the category of ‘curiosity.””**® Even if the bust was a mere
curiosity, Fagal still recognized that “the Constitution made no written ex-
ceptions to the prohibition on accepting ‘any present.”” Fagal was right about
the Constitution. All presents are prohibited, regardless of their value. The
Constitution does not permit the acceptance of foreign gifts that lack “pecu-
niary value” or are mere “curiosities.” The text of the Foreign Emoluments
Clause does not create a de minimis exception for emoluments or presents.*>’

During the Foreign Emoluments Clause litigation, Judge Peter Messitte
suggested that gifts of a “de minimis” value may not be covered by the For-
eign Emoluments Clause.*®® There is no textualist support for Messitte’s con-
clusion. Moreover, the framed portrait of King Louis XVI given to President
Washington was quite valuable.*’

356. Photograph of Tsar Alexander I Bust Copy, supra note 352.

357. H.H. boaxoBuTtnHOB, CTaHOBJICHHE PYCCKO-aMepHKaHCKUX oTHoueHui 1775—1815 [The
Formation of Russian-American Relations 1775-1815], at 263, 265 (Mocksa, Hayka 1966) (re-
counting that a Russian diplomat to the United States communicated to his home government in
regard to the Tsar’s bust, which was then in Jefferson’s Monticello estate),
https://www.booksite.ru/fulltext/russ_america/pdf/206/text.pdf [https://perma.cc/MRD5-87M7].

358. Andrew Fagal, Thomas Jefferson and the Arabian Stallion: A Research Note on the Third
President and the Foreign Emoluments Clause, L. & HIST. REV. (2019), https://lawandhistoryre-
view.org/article/thomas-jefferson-and-the-arabian-stallion-a-research-note-on-the-third-president-
and-the-foreign-emoluments-clause/ [https://perma.cc/NW8W-23LJ].

359.  See supra Section V.A.l.a (discussing Washington’s receipt of the valuable portrait of
King Louis XVI).

360. District of Columbia v. Trump, 315 F. Supp. 3d 875, 899 & n.34 (D. Md. 2018) (“The
historical record demonstrates that the Framers were fundamentally concerned with transactions
that could potentially influence the President’s decisions in his dealings with specific foreign or
domestic governments, not with de minimis situations. Yet another very familiar Latin precept to
the fore: De minimis non curat lex (‘The law takes no note of trifles.”).”), vacated, 838 F. App’x
789 (4th Cir. 2021).

361. Declaration of William Adair, supra note 238, at § 19 (“In District of Columbia v. Trump,
315 Federal Supplement 3d 875 (District of Maryland, July 25, 2018) (Messitte, Judge), there is
some discussion of the Foreign Emoluments Clause and gifts of de minimis value. Judge Messitte
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professional opinion that he clearly erred.”).
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In any event, Fagal does not explain why the bust was a mere “curios-
ity.” To the contrary, Jefferson himself recognized the value of the bust. Jef-
ferson explained to Harris that the “value [of] the bust derives from the great
estimation in which [its] original is held by the world.”*** Jefferson was re-
ferring to the original bust made by Shubin, who is considered the “greatest
sculptor of 18th-century Russia.”*® The original bust is still on display in a
Russian museum.*® Jefferson told Harris that the bust would “constitute one
of the most valued ornaments of the Retreat I am preparing for my myself at
my native home” at Monticello.*®® This gift obviously had strong value for
Jefferson. It was not a trifling curiosity.

We think Fagal’s description of the Alexander bust trivializes what was
a very important gift to Jefferson, which he prominently displayed in his
home. Fagal would also trivialize gifts that Jefferson received from Indian
tribes.

c. Gifts from Indian Tribes

Jefferson also accepted other diplomatic gifts. During their great trek,
Lewis and Clark exchanged many gifts with the Indian tribes in diplomatic
and social contexts.’*® Later, the explorers delivered these gifts to Jeffer-
son.*®” Jefferson considered these presents from the Indian tribes as “diplo-
matic gifts” from foreign nations.*®® The Mandan Tribe was considered a for-
eign nation.’® In 1793, Jefferson described the Indian Tribes as maintaining
““full, undivided, and independent sovereignty as long as they chose to keep
it,” commenting also ‘that this might be for ever.””*’® And Secretary of War

362. Letter from Thomas Jefferson to Levett Harris, supra note 354.

363. Bust of Alexander I, ARTEFACT, https://ar.culture.ru/en/subject/byust-aleksandra-i
[https://perma.cc/N7KD-MZH7].

364. Seeid.

365. Letter from Thomas Jefferson to Levett Harris, supra note 354.

366. Elizabeth V. Chew, Tokens of Friendship, MONTICELLO: JEFFERSON, https://www.mon-
ticello.org/site/research-and-collections/tokens-friendship#gsc.tab=0 [perma.cc/9BP2-565L].

367. See Letter from Thomas Jefferson to Meriwether Lewis (Oct. 26, 1806), NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/99-01-02-4473
[perma.cc/QB6Z-SWSD].

368. Chew, supra note 366.

369. Dorothy Wollon & Margaret Kinard, Sir Augustus J. Foster and “The Wild Natives of the
Woods,” 1805-1807, 9 WM. & MARY Q.(3d serv.) 191, 196 (1952) (reproducing correspondence
of a British diplomat describing the arrival in 1806 in Washington of the “Chiefs of the Mandan
nation” (emphasis added)).

370. Haaland v. Brackeen, 599 U.S. 255, 311 (2023) (Gorsuch, J., concurring) (quoting Notes
on Cabinet Opinions (Feb. 26, 1793), in 25 PAPERS OF THOMAS JEFFERSON 271-72 (J. Catanzariti
ed., 1992)).
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Henry Knox told President Washington that “[t]he independent nations and
tribes of indians ought to be considered as foreign nations.””!

Andrew Fagal offers a different characterization of Jefferson’s conduct:
“In order for something to be a foreign gift prohibited by the Constitution,
Jefferson believed that it had to have an easily recognizable value in dollars
and cents.”’* Here, Fagal seems to conflate Jefferson’s invocation of Jona-
than Swift’s policy with Jefferson’s perspective on the Foreign Emoluments
Clause. We have seen no evidence that Jefferson thought that the obligations
imposed by the Foreign Emoluments Clause turned on the value of the gift.
Jefferson followed this same standard with regard to private gifts given to
him by private American citizens. The value of the gift had no bearing on any
prohibitions imposed by the Constitution.

Moreover, Fagal dismissed the gifts from the Mandan tribe as “native
trinkets.””® We disagree with Fagal’s characterization of the gifts as “trin-
kets.” Jefferson put these gifts on display at Monticello, and they remain on
display to this day.’”* Indeed, Jefferson directed Lewis to tell a Mandan tribal
leader that “I have arranged the tokens of friendship I have received from his
country . . . as well as from other Indian friends . . . [in] a kind of Indian hall
[in Monticello].”*”

Jefferson did not disparage the gifts as worthless items. Indeed, we
should be reluctant to categorize the Mandan’s tribe’s diplomatic gifts as
“trinkets.”*’® Tillman has been in some regular contact with the helpful cura-
tor at the Mandan tribal museum®”’—himself a Mandan tribal member. This
sort of argument reifies a long and sad history of the relations between the
United States and Indian tribes.

Moreover, unlike Washington, who had a close, personal friendship
with Lafayette, Jefferson kept diplomatic gifts from the Czar and from for-
eign Indian leaders, all people he had never met. Further, while Washington
had unique popularity—as reflected in his unanimous victory in the Electoral
College—IJefterson had fierce political adversaries who could have attacked
him for foreign corruption. But there are no allegations that anyone at the
time lodged any objections. Jefferson believed (as best as we can tell) that

371. Letter from Henry Knox to George Washington (July 7, 1789), in NAT’L ARCHIVES:
FOUNDERS ONLINE, https://founders.archives.gov/documents/Washington/05-03-02-0067
[https://perma.cc/H3XL-WSHT].

372. Fagal, supra note 358.
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374. Chew, supra note 366.

375.  See Letter from Thomas Jefferson to Meriwether Lewis, supra note 367 (emphasis added).

376. Fagal, supra note 358.

377.  Three Affiliated Tribes Museum, NAT'L PARK SERV. (May 21, 2021),
https://www.nps.gov/places/three-affiliated-tribes-museum.htm. [https://perma.cc/Y4XC-ZL8B].



332 SOUTH TEXAS LAW REVIEW [Vol. 63:3

keeping the foreign state presents had no constitutional implications under
the Foreign Emoluments Clause.

d. Tunisian Horses

In 1805, the Tunisian Envoy to the United States arrived in Washing-
ton.’” The Envoy’s name has been spelled in several different ways:
Melimeni,*”® Melimeli,**® Melmelli, **' Mella Menni,*** and other variants.
At the time, the United States was engaged in a conflict with the Barbary
states. Tunis, however, remained neutral.>®

At the time, Senator William Plumer of New Hampshire maintained an
“almost daily record” of his interactions in the Senate, and with Thomas Jef-
ferson, John Quincy Adams, and other leading figures of the day.*® Later,
his diary would be published. Plumer’s diary recounted a conversation he had
with President Jefferson on November 29, 1805 about the Tunisian Envoy.**
Jefferson remarked that the frigate with the Tunisian Ambassador on board
“had been three full weeks in the [Potomac] river unable sooner to reach this
port.”**¢ Jefferson “understood the Minister had [brought] with him four very

378.  See Gaye Wilson, Tunisian Envoy, MONTICELLO: THOMAS JEFFERSON’S ENCYCLOPEDIA
(originally published as Gaye Wilson, Dealings with Mellimelli, Colorful Envoy from Tunis, in
MONTICELLO NEWSL. (Thomas Jefferson Found. Inc.), Winter 2003, at 14), https://www.monti-
cello.org/research-education/thomas-jefferson-encyclopedia/tunisian-envoy/ [perma.cc/YX8V-
K5F7].

379. Letter from Soliman Melimeni to James Madison (Feb. 7, 1806), in NAT’L ARCHIVES:
FOUNDERS ONLINE, https://founders.archives.gov/documents/Madison/02-11-02-0166
[https://perma.cc/5YZC-S2CP].
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[https://perma.cc/VH37-R6SW].
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ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/99-01-02-4090
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382. Letter from Sulayman Melimeni to Thomas Jefferson (Dec. 31, 1805), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Jefferson/99-01-02-2931
[https://perma.cc/PAHF-EBNO].

383.  Id. (“In compliance with my instructions from his Excellency the Bashaw of Tunis, I have
the honor in the name of my Master, to wish you the most perfect health, and prosperity, and to
inform you, that since the commencement of the War between the United States of America, and
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fine horses which were designed as a present” for the President.”®” One of the
horses was an Arabian stallion that was sixteen-hands high (about 64 inches),
which came to be known as Black Sultan.**®

Jefferson would not personally keep Black Sultan. Rather, the federal
government would temporarily maintain custody of the horse. Later, it would
be transferred to John Tayloe’s farm in the District of Columbia.’® At some
point, President Jefferson authorized Joseph Bryan to allow his female horses
(mares) to mate with the Barbary stallion. (Bryan was a merchant and a
neighbor of James Madison.**") Jefferson told Bryan that he “might send the
mares whenever [he] pleased provided [Bryan] would agree to be answerable
to the government for the payment of the price he should cover at the ensuing
Season.”! In other words, Bryan would have to pay a reasonable stud fee.**?
However, the horse’s groom, who managed the stable, “refused to put the
horse to [the mares] without an order.”**> And Bryan presumed that order
must come from Madison himself. Madison’s papers do not include a re-
sponse to Bryan. Eventually, approximately one year after the Envoy’s arri-
val, the government sold the stallion at auction.** Jefferson did not seek Con-
gress’s consent before selling the horses. In 1810, John Powles of South
Carolina would offer Black Sultan as a stud. The advertisement boasted that
Black Sultan was “presented by the Bey of Tunis to the government of the
United States.””

Professor Fagal asks, “Why did Jefferson reject Black Sultan when he
accepted a Bust of Alexander I from the Russian Tsar and items from the

387. Id. (expressly noting that the gift was “designed for the President”).

388. Letter from John Breckinridge to James Madison (May 24, 1806), in NAT’L ARCHIVES:
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391. Letter from Joseph Bryan to James Madison (Feb. 3, 1806), in NAT’L ARCHIVES:
FOUNDERS ONLINE, https://founders.archives.gov/documents/Madison/02-11-02-0150
[https://perma.cc/K28C-632U].
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GAZETTE, Mar. 2, 1810, at 3 (fourth column), https://reason.com/wp-content/up-
loads/2023/07/1810-Carolina_Gazette.pdf [https://perma.cc/LS65-YB88].



334 SOUTH TEXAS LAW REVIEW [Vol. 63:3

Mandan Indians?**° According to Fagal, Jefferson told Senator William
Plumer of New Hampshire “that the Constitution prohibited him from ac-
cepting any gift from a foreign state without first obtaining the consent of
Congress.””” But, Fagal explains, “Jefferson believed that the government
ought to accept the horses and then sell them at public auction in order to
defray the cost of the ambassador’s visit (which the American people were
responsible for paying).” Taking this path, Fagal reasons, would avoid upset-
ting the Envoy, and avoid “precipitat[ing] an international incident.”

Plumer also recalled a conversation he had with Secretary of the Navy,
Robert Smith. Smith told Plumer that “the Government were much embar-
rassed respecting the presents that accompanied [the Envoy] from the Bey
[of Tunis] & were designed for the President.”*”® Smith observed that if the
gifts “were refused he feared it would create disgust at Tunis.” Smith added
that “If the President applied to Congress for their consent, & if that consent
was obtained—it would seem necessary to reconsider the resolves of the for-
mer Congresses, who have uniformly denied our Ambassadors the liberty of
receiving small presents that were presented to them on their leaving foreign
courts.” Smith cited as examples foreign state gifts given to Thomas Pinck-
ney (who we discussed supra in Section IV.B.1), as well as to David Hum-
phreys.*”’

Why did Jefferson accept the “bust and native trinkets” but not the stal-
lion? Fagal states that the answer “came down to an item’s monetary
value.”** According to Fagal, Jefferson believed that a foreign gift was only
covered by the Foreign Emoluments Clause if it had “an easily recognizable
value in dollars and cents.”**! The stallion had such a value, but the bust and
Indian presents did not. Fagal then drew a legal conclusion: “While the Con-
stitution made no written exceptions to the prohibition on accepting ‘any pre-
sent,” Jefferson’s practice made just such a distinction.”*"?

We have already discussed how Jefferson’s Swiftian standard concern-
ing the value of the gift was in no way tied to his understanding of the Foreign
Emoluments Clause. Moreover, the text of the Constitution does not create
an exception for gifts of de minimis value.**®

396. Fagal, supra note 358.

397. Id

398. PLUMER’S MEMORANDUM, supra note 384, at 344.
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403.  See supra Section V.A.2.b (noting that the Foreign Emoluments Clause does not have an
express de minimis exception).
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Why then did Jefferson not keep Black Sultan? We think there is another
explanation: Jefferson decided to sell the horse to maintain the Tunisian en-
voy’s stay. There is some evidence to support this position.

Our analysis starts with Senator Plumer’s account of his conversation
with Jefferson. Plumer wrote that Jefferson explained “[t]hat altho’ no person
in office, can, without the consent of Congress, accept any present from any
foreign prince or nation, the Government of the U.S. ought to accept these
horses.”** Jefferson stressed that the envoy should be informed “that the of-
ficers of the U.S. receive no presents from foreigners.”*”> This was the pas-
sage Fagal relied on. But we are hesitant to draw strong inferences about Jef-
ferson’s views on the text of the Constitution from this second-hand account
of a conversation.

But even assuming that Jefferson had said that no person, including the
President, could accept foreign gifts, his actions do not provide clear support
for that position. Rather, Jefferson provided another reason why he could not
keep the horse. According to Plumer, Jefferson “said it was customary for the
Government to whom Tunis sent a Minister to provide for his maintenance
during the time of his residence in the nation to whom he was sent.”**° And
Jefferson planned to sell the horses. Jefferson predicted the “horses will com-
mand such a price in the market[] as will probably maintain the minister &
his suit during the winter, and thereby relieve the US[] from that [ex-
pense].”*"

There is further evidence that the envoy expected the United States gov-
ernment to support him during his stay. On December 7, 1805, Plumer re-
called a conversation he had with Robert Smith, the Secretary of the Navy.**®
Smith had visited the Tunisian envoy. The envoy “delivered in specie $17000
to the Secretary, for safe keeping, not knowing our government would submit
to the practice of Europe, in supporting him while on his mission.”*"

On December 9, 1805, the Tunisian envoy sent the same letter to Presi-
dent Jefferson and Secretary of State James Madison.*'° He requested money
from the United States government:

I wish if it is agreeable to you to Send me the money that you Spend

every day for us. And I will purchase whatever we want, and as the

Winter is coming on, And I don[‘]t wish too much Expence for the

404. PLUMER’S MEMORANDUM, supra note 384, at 334.
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[perma.cc/4AVHN-DYWS].
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Sake of our Country. That is only What I think, But You may do as

please.*!!

Four days later, on December 13, 1805, the Envoy wrote to James Mad-
ison: “I am very much Oblige to the Presiden(t); for the Arrival of my
horses.”*'? The envoy added, “I have received 2 horses, the best one them is
dead.”*"® He then asked Madison about further gifts. “Sir if the President,
wants I send him one of them Sadd[l]ed, if not I send it without the Sadle.””*!*
According to the editors of Madison’s papers, the envoy “brought four Ara-
bian horses with him as gifts for Jefferson.”*!”

What inference should we draw from the fact that Jefferson did not per-
sonally keep the horses, but rather sold them and turned the proceeds over to
the Treasury. Perhaps Jefferson thought it was illegal for him to accept the
gift personally, or at least to do so absent congressional consent. We think
that explanation is unlikely in light of Jefferson’s decision to accept the bust
of Czar Nicholas I and the gifts for the Indian tribes. There is another, more
plausible inference: that accepting such a lavish gift would be politically em-
barrassing—particularly in an age of democratic equality.

Jefferson may have believed taking such a gift was legal and constitu-
tional, as the president could accept such gifts personally absent congres-
sional consent. Still, Jefferson may have thought that it would be politically
embarrassing to take this action when his or his predecessors’ subordinates
have been denied the opportunity to accept similar gifts from foreign govern-
ments.

How do we interpret a president’s refusing a gift, re-gifting it, or donat-
ing the proceeds to the United States? Without some explanation these ac-
tions do not carry a strong presumption that the president or the contempora-
neous public thought it illegal for the president to accept such gifts personally
absent congressional consent. Where we look to presidential conduct, we do
so, not so much as a thing in itself, but as indirect evidence of what was the
dominant view among the contemporaneous public. In analyzing all these
issues, one must acknowledge legitimate differences of opinion—then and
now—and uncertainties relating to the provenance of the gifts themselves
and uncertainties relating to the motives of the donors and recipients in-
volved.

411. Id.

412. Letter from Soliman Melimeni to James Madison (Dec. 13, 1805), in NAT’L ARCHIVES:
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Ultimately, Jefferson’s decision to sell the horses to support the envoy
does not provide direct evidence that Jefferson viewed himself subject to the
Foreign Emoluments Clause. Had Jefferson kept the gifts—as he kept the
bust and Indian gifts—and also sought congressional consent, then those hy-
pothetical facts would argue against our position. Jefferson also did not ask
for Congress’s consent before he sold the horses, and used that money to
support the envoy’s stay in the United States. The facts involving the Tuni-
sian horses are, at best, inconclusive.

Again, Fagal’s position is that Jefferson “reject[ed] Black Stallion” as a
personal gift. But this interpretation of the events poses its own challenges.
If Jefferson took possession of the horses on behalf of the government, then
the horses belonged to the government, and not Jefferson. In those circum-
stances on what lawful basis did Jefferson have that property sold for cash
for use by the foreign ambassador? No one has pointed to any statute author-
izing Jefferson’s conduct. Absent such authorization, Jefferson’s conduct
could be characterized as akin to theft or to conversion of government prop-
erty.

We think the better view is that Jefferson had in fact accepted the horses
as his personal property, but by acting quickly and gifting the sales proceeds
to the foreign ambassador, Jefferson put his conduct beyond political chal-
lenge, even if not beyond a technical legal challenge. Had Jefferson’s politi-
cal opponents made such a challenge, Jefferson and his allies would have
appeared as patriots, not as lawbreakers. In short, Jefferson’s conduct was
more akin to that of a disinterested trustee, as opposed to a true owner holding
the beneficial interest. So again, just as the facts involving the Tunisian
horses are inconclusive, how Jefferson’s public conduct was understood by
his contemporaries remains similarly elusive. In any event, Fagal’s position
is in some tension with the historical record.

3. Presidents James Madison and James Monroe

Presidents James Madison and James Monroe, the fourth and fifth Pres-
idents, also received a foreign state gift. The history here, however, is far
more complex than the history of the Washington and Jefferson gifts. In
1816, the United Provinces of Rio de la Plata declared independence from
Spain. The self-proclaimed ruler of that breakaway nation sent two pistols to
President Madison through diplomatic channels. Madison never responded
to the ruler. Nor did Madison seek congressional consent to keep the pistols.
When Madison’s term concluded, he apparently gave the pistols to his suc-
cessor, President Monroe. Monroe never sought congressional consent, and
did not deposit the pistols with the United States government. Today, the pis-
tols are on display at James Monroe’s museum. The conduct of Madison and
Monroe is consistent with our position that the President is not subject to the
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Foreign Emoluments Clause. But even if the President is not subject to the
clause, or better, because the President is not subject to that provision, it is
highly prudent for a President to promptly regift such objects.

In this case, the decision to publicly accept the pistols could have been
an act of recognition. That is, the United States government would recognize
this new nation through a formal diplomatic process. If the President was
subject to the Foreign Emoluments Clause, then Congress would have the
obligation to pass on every foreign gift—even where the United States gov-
ernment has not yet recognized the donor’s nation. There is an important
structural reason why the Constitution should not be read to require the Pres-
ident to go to Congress when he receives a gift from a foreign nation. A re-
quirement that the President must ask Congress for permission to accept such
a present, as an antecedent to recognition, could in some cases delegate the
recognition power to Congress.

a. The Foreign Emoluments Clause and the President’s recognition power
The Constitution vests the President with certain enumerated powers
over foreign affairs. For example, the President can appoint ambassadors,*'°
negotiate treaties,*'” and receive foreign ambassadors.*'® However, the text
of the Constitution does not expressly state whether the President has “the
exclusive power to grant formal recognition to a foreign sovereign.”*'” In Zi-
votofsky v. Kerry, the Supreme Court held that the President does not “share”
this recognition power with Congress.**” Rather, “the weight of historical ev-
idence support[ed] the opposite view, which is that the formal determination
of recognition is a power to be exercised only by the President.””**' In dissent,
Justice Scalia “agree[d] that the Constitution empowers the President to ex-
tend recognition on behalf of the United States, but [he found] it a much
harder question whether [the Constitution] makes that power exclusive.”**
Here, we take no position on whether Justice Kennedy’s majority opinion or
Justice Scalia’s dissent was correct as a matter of original public meaning
about whether the recognition power is exclusive to the President.
Regardless of the correct answer to this question, there is still an im-
portant structural reason why the Constitution should not be read to require
the President to go to Congress when he receives a gift from a foreign nation.
Often, the power to accept foreign presents is an important element of the

416. U.S.CONST. art. II, § 2, cl. 2.

417. Id.

418. Id. art. 11, § 3.

419. Zivotofsky ex rel. Zivotofsky v. Kerry, 576 U.S. 1, 5 (2015).
420. Id. at23.

421. Id.

422.  Id. at 70 (Scalia, J., dissenting) (emphasis omitted).
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President’s recognition power. Indeed, the President’s decision to accept a
gift from a yet-unrecognized foreign state or head of government could itself
amount to an act of recognition. A requirement that the President must ask
Congress for permission to accept such a present, as an antecedent to recog-
nition, could in some cases delegate the recognition power to Congress.

Moreover, the President might keep a foreign state gift as a result of
diplomatic force majeure. Turning down the gift might risk a dangerous dip-
lomatic rupture with the foreign government that made the gift. Or, declining
the gift could offend the foreign diplomat who is trying to bolster relations
with his nation. Similar concerns could arise if the President receives the gift,
then promptly transfers the gift to the United States, or sells the gift, with the
proceeds going to the Treasury.

A requirement that the President must immediately make public any for-
eign gift, and promptly ask Congress for permission to accept such a present,
could in some cases divest the President of his recognition power. This di-
lemma is not hypothetical: such a conflict was faced by Presidents Madison
and Monroe in the Early Republic.

b. Madison and the Pistols from Rio de la Plata

In Zivotofsky, the Supreme Court recounted the “revolution [that] took
place . .. in South America, as several colonies rose [up] against Spain.”**
In July 1816, after six years of war, the United Provinces of Rio de la Plata
(present-day Argentina) declared independence from Spain.*** Six months
carlier, Ignacio Alvarez, the self-professed “Supreme Chief of the United
Provinces of Rio de la Plata,” sent an official communication and gift to Pres-
ident James Madison.** (At the time, Madison was in the final year of his
eight-year tenure.) Writing from the “Palace of the Government in Buenos
Ayres,” Alvarez expressed the “great desire of my fellow-Citizens to form a
closer connexion with the United States.”**° To that end, Alvarez transmitted
to Madison through diplomatic channels two pistols. The pistols were manu-
factured “in the Provinces of Buenos-Ayres and Tucuman under the auspices
of a free Government, as an homage due to the chief Magistrate of the United
States of North America.”*’ Alvarez noted that his people are

423. Id. at 25 (majority opinion).

424. Declaration of Independence, Argentina — July 9, 1816, DECLARATION PROJECT,
http://www.declarationproject.org/?p=383 [https://perma.cc/3ANN3-R8AV].

425. Letter from Ignacio Alvarez Thomas to James Madison (Feb. 9, 1816), in NAT’L
ARCHIVES: FOUNDERS ONLINE, https://founders.archives.gov/documents/Madison/99-01-02-4930
[perma.cc/D47U-V4H3].

426. Id.

427. Id.
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“strugg[ling] . . . to secure their Rights,” and hoped that “one day” they can
be “united . . . with that People over whom you so worthily preside.”***

In August 1816, Madison learned of the letter from Alvarez.** John
Graham, chief clerk of the State Department, wrote to the President. Graham
explained that he had received “Packets” from a “Mr. Thomson who has, as
they will inform you, a diplomatic appointment from the govt. of Buenos
Ayres.”" The clerk also noted the delivery “of a small pair of Pistols.”*"
Graham added that Thomson “does not intimate any expectation of being re-
ceived in that Character at present, but he intimates an intention of waiting,
here until an answer was received from you.”*? In other words, Thomson did
not expect the President to recognize him as a properly-credentialed ambas-
sador.

The purpose of this letter and gift would have been obvious to President
Madison, who himself had served as Secretary of State: Alvarez was attempt-
ing to forge diplomatic relations with the United States. Specifically, Alvarez
wanted the United States to recognize his new nation. But that process was
not so straightforward. Had Madison formally accepted the gift, and replied
with a letter addressed to Alvarez as “Supreme Chief of the United Provinces
of Rio de la Plata,” his actions could be seen—especially by Spain—as an
act of recognition. Indeed, there was a vigorous debate about whether such a
breakaway nation could even be recognized. In 1817, President James Mon-
roe would ask his cabinet whether he even possessed the “power to
acknowledge the independence of new States whose independence has not
been acknowledged by the parent country, and between which parties a war
actually exists on that account?”** At the time, there was also an open ques-
tion of whether President Madison had this unilateral power of recognition,
or whether this power was shared with Congress. The Supreme Court would
not grapple with this question until Zivotofsky.***

428. Id.

429. See Letter from John Graham to James Madison (Aug. 8, 1816), in NAT’L ARCHIVES:
FOUNDERS ONLINE, https://founders.archives.gov/documents/Madison/99-01-02-5363
[http://perma.cc/RD8B-2ASW].

430. Id.

431. Id.

432. Id.

433. Letter from James Monroe to the Members of the Cabinet (1817), in 6 THE WRITINGS OF
JAMES MONROE 31 (Stanislaus Murray Hamilton ed., G.P. Putnam’s Sons 1903),
https://bit.ly/3Soxb1b [https:/perma.cc/9SNG-M79D].

434. Zivotofsky ex rel. Zivotofsky v. Kerry, 576 U.S. 1, 23 (2015) (“As Zivotofsky argues,
certain historical incidents can be interpreted to support the position that recognition is a shared
power. But the weight of historical evidence supports the opposite view, which is that the formal
determination of recognition is a power to be exercised only by the President.”).
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The far more pragmatic choice would be for Madison to say nothing at
all about the pistols. After the pistols were delivered to Madison via diplo-
matic channels, he did not seek congressional consent to keep them, nor did
he ever thank Alvarez for the present. His response was consistent with the
position of the United States government at the time: silence about the status
of the United Provinces of Rio de la Plata. On August 11, 1816, Madison
wrote back to Graham, “The present of Pistol(s) may be deposited in the
Dept. of State, with a simple expressio(n) of the proper sensibility to it.”**
But it is not clear that the pistols ever made it to the archives—or alterna-
tively, they did not stay in the archives.

¢. Monroe and the Pistols from Rio de la Plata

When Madison’s Administration concluded in 1817, he apparently gave
the guns to his successor, President James Monroe. The James Monroe Mu-
seum includes in its collections “a pair of flintlock pistols presented to Pres-
ident James Madison as a gift from Argentina in 1816. Made with silver
capped handles and inlaid in an intricate scrolling design of silver on the han-
dles and barrels.”*** The Museum observes that “[i]t is unclear how Monroe
obtained the pair.”**” Further, “[t]here is no official record of the set being
removed from the Department of State, and a 1962 search for the pistols
given to Madison came up with nothing . . . suggesting that this set is the one
now at the James Monroe Museum.”***

Monroe never sought congressional consent to accept the foreign guns.
It is not even clear that Monroe ever informed Congress about the existence
of the pistols. Perhaps with good reason. Some members of Congress were
eager to recognize the United Provinces of Rio de la Plata.*® In 1818,
“Speaker of the House Henry Clay announced he ‘intended moving the
recognition of Buenos Ayres and probably of Chile.” Clay thus sought to ap-
propriate money ‘[f]or one year’s salary’ for ‘a Minister’ to present-day Ar-
gentina.”**" Monroe opposed the bill, which was defeated.**’

435. Letter from James Madison to John Graham (Aug. 11, 1816), in NAT’L ARCHIVES:
FOUNDERS ONLINE, https://founders.archives.gov/?q=James%20Madison%20t0%20John%20Gra-
ham%20&s=1511311113&r=264 [https://perma.cc/4BSR-XNSQ].

436. Pistols, JAMES MONROE 3D, https://jamesmonroe3d.umwhistory.org/pistols/
[perma.cc/T796-EDSB]; see Jonathan Fildes, Science Probe for ‘Space Pistols’, BBC NEWS (May
26, 2008, 11:17 PM), http://news.bbc.co.uk/2/hi/science/nature/7414544.stm [perma.cc/4DJP-
PUF4]; see also James Monroe 3D, James Monroe Pistols, YOUTUBE (Apr. 13, 2016),
https://www.youtube.com/watch?v=2WgTtuRlkws [https://perma.cc/9ZU9-Z9B3].

437.  Pistols, supra note 436.
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Had Monroe laid the pistols before Congress, the Legislative Branch
very well may have taken an act that amounted to recognition. In 1822, “after
the President had decided to recognize the South American republics, Con-
gress did pass a resolution, on [Monroe’s] request, appropriating funds for
‘such missions to the independent nations on the American continent, as the
President of the United States may deem proper.””**?

Consider the alternative scenario: if the President was bound by the For-
eign Emoluments Clause, Madison would have been confronted in August
1816—1less than a month after independence was declared—with a series of
difficult choices. First, he could have returned the gift to Alvarez, an act of
disrespect to a nation that could soon become an ally in the Americas. Sec-
ond, he could have declined the gift, and left its disposition to Congress.
Though less disrespectful, this decision still would have signaled the disin-
terest of the United States in this new nation, which may have been contrary
to the Administration’s policy of neutrality. Third, Madison could have asked
Congress for consent to keep the gift. An affirmative vote could be seen by
the international community as an act of recognition; a negative vote could
be seen as a rejection of this new nation. However, either option would elim-
inate the government’s posture of neutrality. Madison could have also de-
clined to personally accept the gift, and deposited it in the government’s ar-
chives. Even if the pistols were temporarily in government archives, they
apparently did not remain there. Neither Madison nor Monroe took this
course of action. Instead, Madison gifted the pistols to Monroe, and neither
President sought congressional consent.

d. The views of Madison and Mason

If the President is subject to the Foreign Emoluments Clause, then James
Madison, a significant Framer, wrongfully accepted this property. To the ex-
tent that the pistols belonged to the United States, Madison converted gov-
ernment property. Likewise, James Monroe, another Founder, connived with
his predecessor to receive (what would amount to) U.S. government property.
We think the more likely answer is that Madison and Monroe, like Washing-
ton and Jefferson, did not believe that the Foreign Emoluments Clause ap-
plied to the President.

Some support for our position can be found in Monroe’s actions during
the Virginia ratifying convention in 1788. (We introduced this discussion in
Section V.A.l.e of this Article, and in the third installment of our ten-part

442. Id.
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series.*??) At the state convention, George Mason and Edmund Randolph ar-
gued that members of Congress could be impeached.*** The Impeachment
Clause provides, “The President, Vice President and all civil Officers of the
United States, shall be removed from Office on Impeachment for, and Con-
viction of, Treason, Bribery, or other high Crimes and Misdemeanors.”**
Mason and Randolph’s position would only work if members of Congress
were “Officers of the United States.”

Likewise, Mason and Randolph contended that the President was sub-
ject to the Foreign Emoluments Clause.**® Mason worried that foreign gov-
ernments could exert pressure over the American president. He said, “This
very executive officer may, by consent of Congress, receive a state pension
from European potentates.”**” In other words, Mason understood the Presi-
dent to be subject to the Foreign Emoluments Clause. And Mason thought
that this provision would not be a sufficient bulwark against foreign interfer-
ence, because Congress would consent to foreign gifts. Randolph added that
the President “is [restrained] from receiving any present or emolument what-
ever. It is impossible to guard better against corruption.”** Randolph also
said that that President “may be [impeached]” for violating the Foreign Emol-
uments Clause.** The position of Mason and Randolph would only work if
the President held an “Office . . . under the United States.” We described Ma-
son and Randolph as holding an office-maximalist view.

In Part IIT of our ten-part series, we described how James Monroe re-
sponded to the positions of Mason and Randolph with regard to the Impeach-
ment Clause:

The office-maximalist views of Mason and Randolph did not pass un-

noticed. At the time, one prominent critic saw their view as incon-

sistent with the constitutional text. James Monroe objected in 1788.

The ratifier and future president observed “that the Senators are not

impeachable, and therefore Governor Randolph’s objection falls to the

ground.” Monroe concluded, “I am surprised that a man of that gentle-
man’s abilities should have fallen into this mistake.”450

Monroe did not explain why he thought Randolph’s position was so ob-
viously wrong. Perhaps he took the view that members of Congress simply

443.  See Tillman & Blackman, supra note 6, at Section II1.C.1.

444. See 3 ELLIOT’S DEBATES, supra note 219, at 202 (Randolph’s view); see also id. at 402
(Mason’s view) (noting that the House of Representatives were to impeach senators for bribery and
corruption).

445. U.S.CONST. art. II, § 4.

446. 3 ELLIOT’S DEBATES, supra note 219, at 486.

447. Id. at 484.

448. Id. at 486.

449. Id.

450. Tillman & Blackman, supra note 6, at 403.
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were not “Officers” of any stripe. Or, Monroe may have drawn the same line
that Chief Justice Roberts drew in Free Enterprise Fund v. Public Co.
Accounting Oversight Board: “The people do not vote for the ‘Officers of the
United States.””*" In either case, Monroe paid some attention to the scope of
office-language, and did not think the phrase “Office” referred to all positions
in the federal government. Monroe expressly rejected an office-maximalist
view.

Monroe did not address Mason and Randolph’s position with regard to
the Foreign Emoluments Clause. But we think it at least reasonable that Mon-
roe drew the same line as Alexander Hamilton and other contemporaries had
drawn: elected officials did not hold an “Office. .. under the United
States.”*** Monroe’s failure to submit the pistols to Congress for approval is
consistent with this understanding of the Constitution’s office-language.

e. The status of the pistols

There is no doubt as to the current home of the Washington diplomatic
gifts, but the current whereabouts of the pistols is not entirely clear. The pis-
tols may reside in James Monroe’s museum, but we are not certain. The pis-
tols are not in the government’s archives, where they would be unless some-
one had removed them.

Out of an abundance of caution, we will address one other record. On
January 9, 1834, the Senate transmitted a request to President Jackson.*>* The
Senate requested a

schedule of the several articles received by the ministers, consuls, or

other agents of the Government of the United States at foreign

courts, . . . and by them deposited in the Department of State, specify-

ing each article and its estimated value, and the name of the minister,

consul, or agent, to whom the present was made.***

On January 22, 1834, Louis McLane, the Secretary of State under Pres-
ident Jackson, produced a schedule of foreign gifts in response to the Senate’s

451. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 497-98 (2010) (quoting
U.S. CONST. art. II, § 2, cl. 2); see United States v. Mouat, 124 U.S. 303, 307 (1888) (“Unless a
person in the service of the government, therefore holds his place by virtue of an appointment by
the President, or of one of the courts of justice or heads of Departments authorized by law to make
such an appointment, he is not, strictly speaking, an officer of the United States.”).

452.  We discussed Hamilton’s position in Section IV of Part IV of our ten-part series. See
Tillman & Blackman, supra note 7, at Section IV.

453. S. JOURNAL, 24th Cong., 1st Sess. 87-89 (1834), https://memory.loc.gov/cgi-bin/am-
page?collld=llsj&fileName=023/11sj023.db&recNum=86&itemLink=r%3Fam-
mem/hlaw: @field(DOCID%2B@1it(sj0231)):%230230001 &linkText=1 [https://perma.cc/Q29K-
83NF].

454. Id. at 89.
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request.*> Schedule B of that document included sixteen items of uncertain
provenance. McLane described the items in this fashion:

Schedule of articles which have been presented to officers of the

United States, but respecting which no authentic information has been

obtained to show whether they were received under the circumstances

referred to in the resolution of the Senate; and of other articles which,
though known not to have been received under these circumstances,
were, nevertheless, received by officers of the Government of the

United States.*®

The tenth item listed in Schedule B was “[a] pair of pistols in a mahog-
any case.””’ We have been unable to locate any evidence that this pair of
pistols referenced in 1834 were the pistols received by Madison, and later
given to Monroe. Indeed, other gifts addressed to presidents were so ex-
pressly noted.

For example, Schedule B also lists “[t]wo medals in cast iron, presented
by the Society of Beneficence at Cracow to the President of the United States
(Mr. Monroe) in 1820.” Schedule B did not indicate the value of these gifts.
We have been unable to locate any evidence concerning these iron medals.
Specifically, it does not appear that President Monroe ever sought congres-
sional consent to keep these gifts. At a minimum, these medals suggests that
Monroe was aware of how to deposit a gift with the government of the United
States. But we have found no evidence that he did so with the pistols.

1. Regifting and the Foreign Emoluments Clause

When President Madison received the dueling pistols, he had several
options. First, he could have simply declined the gift, and had it returned to
the sender. Had he done so, Congress would never even have the occasion to
approve the gift. Second, he could have promptly sought congressional con-
sent to keep the pistols. While the approval process was pending in Congress,
Madison could have held the property temporarily as something of a bail-
ment.**® In other words, Madison would have been a temporary custodian of
the property that lawfully belongs to someone else—that is, the United States.
As a bailee, Madison would not have been able to convey the property to a
third party. Indeed, if Madison did give the property away to a third party,

455.  S.DocC. No. 49, 23d Cong., 1st sess., Serial 239, at 2 [https:/perma.cc/V6T7-4YKM].
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458.  See JESSE DUKEMINIER ET AL., PROPERTY 138 n.2 (10th ed. 2022) (“A bailment is the
rightful possession of goods by a person (the bailee) who is not the owner. A voluntary bailment
occurs when the owner of the goods (the bailor) gives possession to the bailee, as when you leave
your clothes with a laundry service, check your coat at a restaurant, turn over your car keys to a
parking lot attendant, or deposit mail in the post office.”).
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and then Congress ordered that that the pistols must be deposited in govern-
ment archives, could Congress have sued the third party for replevin?*® Al-
ternatively, Madison could have been viewed as having a contingent future
interest—Congress could approve or disapprove the gift. But Madison would
not have a present interest, which includes the right to convey. Madison did
not take either of these paths.

Third, Madison could hold onto the gift for the remainder of his term in
office. In this scenario, Madison would not act as a bailee. He would purport
to hold all possessory rights in the object, which were subject to his sole dis-
cretion.

There was a fourth option: Madison could have promptly given the pis-
tols to someone else. The concept of regifiing creates some complexities for
the Foreign Emoluments Clause. To make things simpler, consider a hypo-
thetical involving the Secretary of State, who all agree is subject to the For-
eign Emoluments Clause. In this hypothetical, a foreign government gives a
valuable gift to the Secretary of State. The gift very well may be intended for
the Secretary, but the Foreign Emoluments Clause prohibits him from per-
sonally accepting the gift until Congress provides consent. The Foreign
Emoluments Clause operates as something of a gloss that operates above the
normal operation of property law. Even if the gift is addressed to the Secre-
tary, at most, the Secretary has a conditional future interest, subject to Con-
gress’s approval. In practice, the foreign government would give the gift to
the Secretary, who would then hold the gift temporarily as a bailment until
Congress approves or disapproves the gift. But could the Secretary simply
avoid the congressional approval process by regifting the present to a third
party? To avoid complexity, assume the present is regifted to a non-govern-
ment official who has no possible conflict of interest with the foreign nation.
(It would be quite problematic if the Secretary gave the gift to his spouse,
especially under the laws of community property.)

Perhaps regifting the present could obviate any violation of the Foreign
Emoluments Clause because he did not personally accept the present. He
gave it away. But as a matter of blackletter property law, in order for the
Secretary to convey the gift to a third party, the Secretary must own the
item—at least for an instant. A person who holds property as a bailment can-
not lawfully convey it to a third party—that would be considered conver-
sion.*® The Secretary must have, even if for a fleeting moment, the full bun-
dle of sticks, including the present interest right to convey. We do not know

459. See id. at 58 (defining replevin as “a lawsuit to obtain return of the goods, not damages”).
460. Conversion, BLACK’S LAW DICTIONARY (11th ed. 2019) (defining conversion as “[t]he
wrongful possession or disposition of another’s property as if it were one’s own”).
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if the Foreign Emoluments Clause follows the strictures of property law.*¢!
We doubt there is even a clear answer to this question. But we are skeptical
that an officer otherwise covered by the Foreign Emoluments Clause could
avoid seeking congressional consent by simply diverting the gift to a third
party—especially where the third party could reward the officer in the future.

In our hypothetical, we assumed that the present was regifted to a non-
government official. Madison, however, gifted the pistols to Monroe. And
Monroe apparently accepted the gift. Even if Madison let himself off the
hook, Monroe was still in possession of the foreign gift.

B. Category #2 — Presidents who asked Congress about foreign gifts

Based on our research, no sitting President has ever asked Congress for
consent to accept a gift from a foreign state. Such a request would have been
the clearest evidence possible that the President viewed himself as subject to
the Foreign Emoluments Clause. However, we have identified five presidents
who took related actions. Presidents Andrew Jackson, Martin Van Buren, and
John Tyler received foreign state gifts. Andrew Jackson declined to accept a
gold medal from Colombia, and asked Congress to dispose of it. President
Martin Van Buren asked Congress to dispose of gifts he received from the
Imam of Muscat. President John Tyler likewise asked Congress to dispose of
gifts he received from the Imam of Muscat. And President Abraham Lincoln
asked Congress to dispose of gifts from the King of Siam. These four presi-
dents did not unilaterally deposit these presents in government archives. Ra-
ther, each president asked Congress to dispose of the gifts as it saw fit.

The fifth president, Benjamin Harrison, accepted foreign state gifts.
While in office, he did not seek congressional consent. Nor did he deposit the
gifts in government archives. Rather, he waited till three years after he left
office, and only then it seems did he ask Congress for consent to keep the
gifts. That consent was granted. It is not clear under what authority Harrison
thought he could hang onto the gift until he left office. In that regard, Harrison
differed from Jackson, Van Buren, Tyler, and Lincoln, who promptly relin-
quished the gifts.

461. DUKEMINIER, supra note 458, at 118 (“There are three requirements to make a gift of
personal property. First, the donor must intend to make a present transfer of an existing interest in
the property. Intent is commonly a problem in litigated gift cases. Second, the donor must deliver
possession (‘hand over the property’) to the donee with the manifested intention to make a gift.
Delivery and intent interact and overlap with each other to a considerable degree, but they are dis-
crete requirements nonetheless, and both must be present. Finally, acceptance by the donee is also
required but seldom an issue.” (emphases omitted)).
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1. President Andrew Jackson

On January 19, 1830, President Jackson wrote to the Senate and the
House of Representatives. Jackson relayed that he received a “gold medal,
commemorative of the delivery of the Liberator President of the Republic of
Col[o]mbia,” Simon Bolivar.** Jackson wrote, “I am prevented from com-
plying with their wishes by the provision of our Constitution forbidding the
acceptance of presents from a foreign State by officers of the United States;
and it is, therefore, placed at the disposal of Congress.”** Jackson’s message
may have reflected his personal opposition to accepting foreign gifts, but as
a constitutional matter, he is not entirely correct. Even assuming the provi-
sion applies to the President, such gifts could be accepted with the consent of
Congress. President Jackson simply never asked for such consent.

On February 9, 1830, the House of Representatives resolved that “the
medal recently offered to the acceptance of the President of the United States
by the President Liberator of Colombia, be deposited, by the Clerk, in the
Department of State.”*** It is not clear if the Senate ever took any action with
regard to the medal. According to Schedule B of the 1834 report, the medal
was deposited in the archives of the State Department.**> Jackson apparently
thought that he could not take any action with regard to the gift without Con-
gress’s approval. In contrast to Jackson, Jefferson unilaterally sold, thereby
disposing of, the Tunisian horses without seeking congressional approval.

In May 1963, Ireland proposed offering President Kennedy “honorary
Irish citizenship.”*®® The Office of Legal Counsel (OLC) was asked whether
this proposal would violate the Foreign Emoluments Clause.**” The Assistant
Attorney General for OLC concluded “that acceptance by the President of
honorary Irish citizenship would fall within the spirit, if not the letter” of the
Foreign Emoluments Clause.*® The opinion assumed that the President is

462. See, e.g., H.R. JOURNAL, 21st Cong., 1st Sess. 187 (1830), https://memory.loc.gov/cgi-
bin/ampage?collld=llhj&fileName=023/11hj023.db&recNum=186&itemLink=r%3Fam-
mem/hlaw:@field(DOCID%2B@]Iit(hj0231)):%230230001&linkText=1 [https://perma.cc/XT5V-
ZUAH].

463. See, e.g., id.

464. See, e.g., id. at274.

465. S.DocC. No. 49, supra note 455 (“A gold medal commemorative of the delivery from
assassination of the Liberator, President of Colombia, (General Bolivar,) presented by the President
Liberator of Colombia to the President of the United States (General Jackson,) and by him trans-
mitted to, Congress, and deposited in the Department of State by a resolution of the House of Rep-
resentatives of February 9, 1830.”).
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subject to the Foreign Emoluments Clause. The opinion did not discuss any
of the foreign gifts accepted by Presidents Washington, Jefferson, Madison,
or Monroe. Rather, the OLC opinion cited executive-branch practice from
Presidents Andrew Jackson, Abraham Lincoln, and Benjamin Harrison. (We
will discuss the Lincoln and Harrison gifts below.) In a footnote, OLC char-
acterized the message President Jackson sent to Congress this way: “[T]he
Constitution prevented [Jackson] from accepting a medal tendered to him by
the Republic of Colombia, and that he was placing it at the disposal of Con-
gress. Congress did not grant its consent to acceptance.” The second sentence
is, again, not entirely correct. Jackson never asked for Congress to authorize
his accepting the gift, so Congress had no occasion to “grant its consent to
acceptance.”

In 1834, Jackson barred his subordinates from accepting any foreign
gifts—even if congressional consent could have been obtained.*® Jackson
relayed to Congress that his consul at Tangier was “induced to receive from
the emperor of Morocco a present of a lion and two horses[.]”*"® Jackson
explained that there were “no funds at the disposal of the executive” that
could be used to manage these animals.*”' Jackson “submit[ted] the whole
subject to the consideration of Congress, for such direction as in their wisdom
may seem proper.”*’? Going forward, Jackson stated, “[A]ll . . . ministers and
agents abroad” could not “under any circumstances, accept presents, of any
description, from any foreign state” “unless previously authorized by Con-
gress.”*”

Next, Jackson turned to the status of “the presents which have heretofore
been made to our public officers, and which have been deposited, under the
orders of the government, in the department of state.”*’* Jackson stated that
“[t]hese articles are altogether useless to the government, and the care and
preservation of them in the department of state are attended with considerable
inconvenience.”’” Jackson referenced the Foreign Emoluments Clause as the

469. Andrew Jackson, Special Message to the House of Representatives (Jan. 6, 1834), in THE
ADDRESSES AND MESSAGES OF THE PRESIDENTS OF THE UNITED STATES 841 (Edwin Williams ed.,
New  York, Edward Walker 1846) https://www.google.com/books/edition/The Ad-
dresses_and_Mes-
sages_of the Presid/9mcFAAAAQAAIJ?hl=en&gbpv=1&pg=PA841&printsec=frontcover
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“provision of the [CJonstitution, which forbids any officer, without the con-
sent of Congress, to accept any present from any foreign power.”*’® Jackson
said that the “surrender” of these documents or objects to the State Depart-
ment “satisfied” the obligations of the Foreign Emoluments Clause.*”’ Jack-
son suggested that these articles “might now be disposed of by Congress.”*®
In the future, “similar presents can not hereafter be received, even for the
purpose of being placed at the disposal of the government.”*”’

Jackson followed a very strong personal policy that barred any ac-
ceptance of foreign gifts, even where the Constitution might otherwise allow
acceptance of foreign gifts. And his reading of the Foreign Emoluments
Clause seemed to track that personal policy.

Did President Jackson receive other foreign state gifts? We corre-
sponded with Jennifer Schmidt, the Collections Manager at the Hermitage,
Andrew Jackson’s home and museum in Nashville, Tennessee.”*’ Ms.
Schmidt identified “at least five objects that have stories indicating they were
gifts to Andrew Jackson by foreign heads of state or governments.” The first
gift was “a pair of terra cotta urns supposedly given to Jackson by Czar Nich-
olas I of Russia.” The second gift was “a pair of portraits depicting Hernando
DeSoto and his wife, Isabel, by an unknown artist, supposedly given to Jack-
son by [King] Louis Philippe of France.” The third gift was “a decorative
hanging shelf supposedly given to Jackson by Louis Philippe.”

However, Ms. Schmidt could not verify when these gifts were given—
that is, whether they were accepted before or after Jackson left the White
House. Ms. Schmidt explained that “[s]taff research over the years has turned
up no known dates or corroborating evidence to support the stories.” Ms.
Schmidt wrote that “[i]t is possible future researchers may find evidence of
these gifts, but until then the history of how and when Jackson acquired these
objects remains unsubstantiated.” One way or another, these gifts wound up
in Jackson’s home in Nashville, Tennessee. They were not deposited with the
United States government. And Jackson never asked Congress for consent to
keep these gifts.

We corresponded with Michael W. Woods, Associate Professor of His-
tory at the University of Tennessee Knoxville, and the Director of The Papers

476. Id.
477. Id.
478. Id.
479. Id.

480. E-mail from Jennifer Schmidt, Collections Manager, Andrew Jackson’s Hermitage, to
author, Josh Blackman, Professor of L. & Centennial Chair of Const. L., S. Tex. Coll. of L. Hous.
(Jan. 31, 2022) (on file with author/addressee).



2024] OFFICES AND OFFICERS: PART V 351

of Andrew Jackson.*®' Woods told us that “Jackson’s surviving papers sug-
gest he received few gifts from foreign governments while president.” He
acknowledged that “[s]ome gifts may not have left any paper trail.” However,
Jackson’s papers “do document receipt of numerous gifts of all sorts—from
canes to books to cheese—from private citizens and foreign nationals.” Is it
possible that Jackson did not receive any foreign gifts other than the Colom-
bian medal in 1830? Wood told us that “[i]t seems reasonable to conclude
that Jackson simply did not receive gifts from foreign governments, aside
from the Colombian medal, possibly because of his very public stance against
the reception of such gifts by any federal officials during his presidency.” We
think it safe to conclude that Jackson probably remains in Category #2, but
we list these other gifts for the sake of completeness.

Ms. Schmidt of the Hermitage also identified a foreign state gift that
Jackson certainly received after his presidency concluded. In November
1838, Robert A. Irion, the Secretary of State of the Republic of Texas,**
wrote a letter to Jackson that presented a “[M]exican Eagle” from the Depart-
ment of State of the Republic of Texas.**® (At the time, Texas was an inde-
pendent republic.***) Ms. Schmidt was “not aware of what became of this
cagle.”

2. President Martin Van Buren

President Jackson’s term concluded in March 1837. Martin Van Buren,
who had served as Jackson’s Vice President, became President. On May 25,
1840, President Van Buren communicated to Congress that he had received
gifts from the Imam of Muscat, “consisting of horses, pearls, and other
articles of value.”**> According to the Smithsonian Institution, the gifts in-
cluded “two magnificent Arabian horses and saddles, a case of attar of roses
(rose oil), five demijohns of rose water, four Cashmere shawls, a Persian car-
pet, a box of pearls (one string containing 150 pearls and two separate large

481. E-mail from Michael Eugene Woods, Assoc. Professor of Hist. & Dir. of the Andrew
Jackson Papers, Univ. of Tenn.-Knoxville, to author, Josh Blackman, Professor of L. & Centennial
Chair of Const. L., S. Tex. Coll. of L. Hous. (Jan. 18, 2022) (on file with author/addressee).
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pearls), and a gold-mounted sword.”**® Van Buren communicated to the
commander of the vessel carrying the presents “the reasons which had
precluded [his] acceptance of the . .. gift.”*’ Specifically, he wrote, “[A]
fundamental law of the Republic which forbids its servants from accepting
presents from foreign States or Princes, precludes me from receiving those
your Highness intended for me.”**® The commander changed course, and now
offered “the presents” to the Government of the United States.*

Here, Van Buren followed the practice set by his predecessor, Jackson.
Van Buren laid “the proposition before Congress, for such disposition as they
may think fit to make of it.”**° Van Buren, unlike Jefferson, did not attempt
to dispose of the horses unilaterally. Van Buren, like Jackson before him, let
Congress make the call.

In July 1840, Congress passed a resolution authorizing President Van
Buren to dispose of the gifts that could not be “deposited or kept in the
Department of State”—namely, the horses.*’! The proceeds of any such sales
should be “placed in the Treasury of the United States.” Jefferson, by
contrast, never sought congressional consent to sell the Arabian horse. The
Muscat horses were apparently sold at auction.*”> Today, the pearls and the
cashmere shawl are stored in the Smithsonian Museum of Natural History.**?

3. President John Tyler

President William Henry Harrison was only in office for thirty-one days.
We were unable to locate any foreign state gifts he received during his brief
tenure. Harrison was succeeded by President John Tyler.

In May 1844, President Tyler wrote to Congress that he received from
the Imam of Muscat a “present of Arabian Horses.” Tyler advised that the
horses “will be disposed of in such manner as Congress may think proper to
direct.”** Tyler, like Van Buren, did not follow the path chosen by Jefferson,
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who disposed of the horses unilaterally. Rather, Tyler left the matter for Con-
gress to resolve. Congress passed a law that authorized the sale of the Arabian
horses, with the proceeds to be deposited in the treasury.*””

Like Jackson, neither Van Buren nor Tyler took the precise action that
would suggest they were bound by the Foreign Emoluments Clause: they
never specifically sought congressional consent to accept the gifts. These
presidents did not keep these gifts; instead, they voluntarily surrendered the
gifts to the government and left their disposition to Congress.

4. President Abraham Lincoln

Diplomatic relations between the United States and Siam (now known
as Thailand) were established in 1833.*° King Mongkut of Siam reigned
from 1851 through 1868.*”7 King Mongkut was depicted in the book, Anna
and the King.*® Yul Brynner famously portrayed King Mongkut in The King
and I, the musical by Rodgers & Hammerstein.*”” How the King was por-
trayed in the book and the play has become a matter of substantial cross-
cultural controversy

On February 14, 1861, King Mongkut of Siam wrote a letter addressed
to President James Buchanan.’® Buchanan’s presidential term would end
about three weeks later, when President Lincoln was inaugurated on March
4,1861.°°" It is not clear if news of the November 1860 election had reached
King Mongkut prior to his sending the letter.

The letter presented several gifts. The King gifted a “[s]word with the
blade of steel” with a “scabbard of silver plated inlaid with gold.”*** The King
also presented a “photographic likeness of [himself] holding our beloved
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daughter.”® These gifts were given “to promote the friendly relations sub-
sisting with the United States.”*** King Mongkut wrote that “[t]hese two fore-
said articles let them be disposed of in what manner the President and Senate
may deem proper whether they shall see fit to deliver them to President Bu-
chanan himself . . . or to retain them as the National property as on the former
occasion.””® (King Mongkut had given gifts to President Franklin Pierce in
1856; we will discuss these gifts infrra in Section V.D.1.) The King continued,
“[L]et them be disposed of as the custom of the United States may require.””*®
The King also offered to send elephants to the United States, if the President
and Congress approved of such a gift. The King suggested that several pairs
of elephants could be “turned loose in forests and increase till there be large
herds.”"’

Nearly a year would lapse before Lincoln responded to King Mongkut’s
letter.””® On February 3, 1862, Lincoln acknowledged receiving the “royal
gifts,” including the “sword of costly materials and exquisite workmanship”
as well as the photograph.”® Lincoln’s letter also referenced “two elephants’
tusks of length and magnitude.””'* Lincoln observed that the King’s “letters
show an understanding that our laws forbid the President from receiving
these rich presents as personal treasures.”'! Rather, Lincoln would accept
these gifts “in accordance with Your Majesty’s desire as tokens of your good
will and friendship for the American People.””'> However, Lincoln did not
act unilaterally. Rather, he involved Congress in the process.

Lincoln explained that he notified Congress of “this manifestation of
Your Majesty’s munificence and kind consideration.”"* Lincoln wrote that
“Under [Congress’s] directions the gifts will be placed among the archives
of the Government, where they will remain perpetually as tokens of mutual
esteem and pacific dispositions more honorable to both nations than any tro-
phies of conquest could be.”'*
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On February 26, 1862, President Lincoln transmitted the King’s letters
to Congress.’"® Lincoln wrote, “I submit for [Congress’s] consideration the
question as to the proper place of deposit of the gifts received with the royal
letters referred to.”'®

On March 15, 1862, the Senate and House passed a resolution that the
“letter from His Majesty the Major King of Siam to the President of the
United States and the accompanying gifts, be deposited in the collection of
curiosities at the Department of the Interior.”'” Lincoln signed that resolu-
tion.”'®

According to our research, more than three decades would pass before
Congress was asked again to dispose of a foreign state gift that was given to
a President.

5. President Benjamin Harrison

President Benjamin Harrison served one term between 1889 and 1893.
(He was the grandson of President William Henry Harrison.) The Spanish
government gave President Harrison two medals to commemorate the 400th
anniversary of Christopher Columbus’s voyage. Jennifer Capps, the Vice
President of Curatorship at the Benjamin Harrison Presidential Site, provided
information about these medals.’ The first copper medal, dated 1881, de-
picted the Columbus Monument in Barcelona with three boats in the back-
ground. The second medal, dated 1892, was gold-stamped with the Royal
Arms of Spain and depicted Columbus at the throne of Ferdinand and Isabella
introducing Indians and presenting gifts. Ms. Capps did not know where the
medals were kept while Harrison was in office, but after his term concluded,
Harrison kept the medals. Later the medals were gifted to family members,
and eventually were accessioned by the museum.

Harrison also received one or more medals from Brazil. In November
1890, Harrison invited to the White House guests from Brazil: Admiral Bal-
thazarda Silveira and the officers of the Brazilian Squadron. Harrison’s wife,
Mary Lord Dimmick Harrison, recounted the event in her diary. She refer-
enced the “presentation of medal” after the luncheon with the Brazilian of-
ficers. The curator did not have that medal in their collections.
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It does not appear that President Harrison asked Congress for consent to
keep the medals during his term in office. Had Harrison sought congressional
consent during his time in office, he would have been placed in the difficult
position of having to sign a joint resolution into law that would have allowed
him to accept a foreign gift.”*" This difficulty provides another structural rea-
son why the Foreign Emoluments Clause should not be understood to extend
to the elected officials. Members of Congress and the President should have
no role in their own acceptance of foreign gifts through the process of bicam-
eralism and presentment. Indeed, were Congress to approve the sitting Pres-
ident’s accepting a valuable gift, it would create some tension with the Pres-
idential Compensation Clause.’”!

However, three years after Harrison left office, it appears that he sought
congressional consent to keep the Spanish and Brazilian medals. In the 1963
OLC opinion referenced earlier, the Assistant Attorney General identified
this episode as the only “grant of consent to a President” under the Foreign
Emoluments Clause.’** And to be precise, the grant was to a former President.
OLC did not identify any grants of consent to a sitting President. In an 1896
joint resolution, Congress authorized former-President Benjamin Harrison
(whose term ended in 1893) to “accept certain medals presented to him by
the Governments of Brazil and Spain during the term of his service as Presi-
dent of the United States.””* President Grover Cleveland, who had defeated
Harrison in the election of 1892, signed that joint resolution into law.’**

Harrison held onto these medals for approximately three years after his
term. It was only then that it appears that he sought congressional consent. It
does not appear that Harrison ever asked for consent to keep these gifts dur-
ing his time in office. We were not able to find any documents explaining
why Harrison took this path. And if President Harrison viewed himself as
subject to the Foreign Emoluments Clause, it is unclear under what authority
he thought he could keep the gift during his tenure in office, and for three
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years after his term had concluded. Harrison did not take the action that Jack-
son, Van Buren, and Tyler took: promptly asking Congress to dispose of the
gifts.

C. Category #3 — Presidents who unilaterally deposited foreign gifts in
government archives

We have identified three Presidents who received foreign gifts, and uni-
laterally transferred those presents to government archives. These presidents,
unlike Jackson, Van Buren, and Tyler, did not ask Congress to dispose of the
gifts. Rather, these three presidents decided on their account what to do.

First President John Quincy Adams received a cast iron medal from
Sweden. He did not communicate to Congress concerning the medal, but ap-
parently deposited it with the State Department. Second, President Lincoln
received two diplomatic gifts. He treated these presents as if they were ad-
dressed to the United States, and deposited both gifts in government archives.

The third example is a bit different. President Rutherford B. Hayes re-
ceived the Resolute Desk from Queen Victoria. He left the article in the
White House after his term concluded, where it stands to this day. Presidents
Jackson, Van Buren, and Tyler seemed to believe that they could not take
such actions unilaterally. But President Adams, Lincoln, and Hayes acted on
their own.

In 1963, the Office of Legal Counsel considered whether President John
F. Kennedy could accept honorary Irish citizenship.’”” The OLC analysis
seemed to approve of the practices of Presidents John Quincy Adams and
Lincoln. The opinion stated that surrendering the property to government ar-
chives would affect “substantial compliance” with the Foreign Emoluments
Clause. But OLC added a wrinkle: after Kennedy’s term concluded, he could
“probably obtain the warrant” of citizenship. We are skeptical of this worka-
round. If depositing the property in the government’s archives affirms that it
belongs to the United States, then an exiting President’s taking the property
as he leaves office could be characterized as a criminal offense or civil wrong.

1. President John Quincy Adams

We were able to locate one reference of a foreign gift to President John
Quincy Adams, but the circumstances of that gift are uncertain.>*® In Section
V.A.3.e supra, we discussed a report of foreign gifts prepared in 1834 by the
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Jackson Administration. Schedule B of that report includes items in the ar-
chives of the State Department of uncertain provenance. The fourteenth entry
in Schedule B provides:

A medal of the King of Sweden (Bernadotte) in cast iron. It appears

that two such medals were forwarded by Mr Appleton in the year 1827,

one for the President of the United States, (Mr. [John Quincy] Adams,)

the other for the Secretary of State, (Mr. [Henry] Clay,) presented to

them by Count Wetterstedt, as specimens of the work executed at his

foundry. One of them, as above, remains in the department.®*’

John James Appleton served as the Chargé d’Affaires to Sweden.’?®
Count Gustaf af Wetterstedt was a Swedish diplomat.”*

It is unclear if the medal referenced in Schedule B was the medal in-
tended for President Adams or was the medal intended for Secretary of State
Henry Clay. We have been unable to find any contemporary references to
this gift. We have corresponded with the John Quincy Adams Library, and
they have no records about the medal.

We have found no record indicating that President Adams asked Con-
gress how to dispose of the gift. If we assume that President Adams was sub-
ject to the Foreign Emoluments Clause, would he have been able to unilater-
ally deposit the medal with State Department archives—a facility that the
Secretary of State, the President’s subordinate, maintains control over? Or
would Adams need to ask Congress to dispose of the medal? Presidents Jack-
son, Van Buren, and Tyler took this latter path. To make the hypothetical
simpler, could Secretary of State Clay unilaterally dispose of his medal by
depositing it in government archives?

If the Foreign Emoluments Clause only grants the recipient a contingent
future interest in the medal-—Congress can approve or disapprove the gift—
then the Secretary would lack the present interest to surrender the medal.”*
He could perhaps hold the medal temporarily as a bailment until Congress
acts. Alternatively, the Secretary could obviate the need to seek congressional
consent by surrendering the medal to the rightful owner—the United States
government. Once the medal is in the possession of the State Department,
Congress can take any action it deems appropriate, even returning it to the
sender. Adams seems to have taken this latter course. And we do not think
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Adams’s conduct would in any way conflict with the Foreign Emoluments
Clause, even if aspirationally it was not the best approach.

2. President Abraham Lincoln

In Section V.B.4 supra, we discussed gifts that were directed to Presi-
dent Buchanan from the King of Siam in 1861. However, it was Lincoln,
Buchanan’s successor, who, one year later, asked Congress to dispose of
those gifts. Congress ordered that the gifts should be deposited in government
archives.

In 1861, Lincoln received a diploma of citizenship from San Marino.
Lincoln promptly replied to the San Marino government, and he unilaterally
deposited the diploma in government archives. At the time, the United States
did not have formal diplomatic relations with San Marino. Based on our re-
search, Lincoln did not seek congressional consent, or even notify Congress
about the diploma.

a. The exchange between San Marino and Lincoln

San Marino was and is an independent country. It is an exclave located
within Italy. San Marino traces its republic back to the third century A.D.>!
In 1860, the Parliament, then known as the Sovereign Council, was headed
by two Captains Regent.”** Up to that point, the United States did not have
any diplomatic relations with the small republic.

On October 25, 1860, on the motion of the Captains Regent, the Sover-
eign Council nominated the President pro tempore of the United States as a
citizen of the Republic of San Marino.”** The diploma did not indicate which
President would receive the citizenship. Indeed, the presidential election of
1860 was scheduled to be held on November 6, 1860.°** Perhaps San Marino
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chives.gov/id/149283395 [https:/perma.cc/9BSV-24N2]. An earlier draft of that letter, which
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president [https://perma.cc/8PZB-HQBU].
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was hedging its bets, and awarding citizenship in advance of the election,
without regard to the ultimate victor. On November 6, 1860, Abraham Lin-
coln prevailed. He would be inaugurated on March 4, 1861.7%°

A few weeks later, on March 29, 1861, the Captains Regent wrote a
letter to President Lincoln.>*® While the diploma of citizenship does not ref-
erence Lincoln by name, the letter does. It is directed to “Mr. Lincoln][,] Pres-
ident of the United States of America.”>*’ And, the letter recalls, that the
“[Sovereign Council] on our motion decreed in the sitting of 25th October
[last] that the citizenship of the Republic of San Marino was conferred to
their President pro[] tempore; and we are very happy to send you the diploma
of it.”>*® The package included the diploma. There is a notation on the bottom
of the diploma that states, “S. Marino, 29 Marzo [March] 1861.7%* It is pos-
sible this notation was added after the certificate was approved on October
25, 1860, but we cannot be certain. The letter also urged Lincoln to write a
reply—and thereby establish some formal diplomatic relations between the
United States and San Marino.

At some point in mid-April, the letter arrived in the United States, and
it “caught the eye of Secretary of State William Henry Seward.”**" According
to Professor Don Doyle, Seward delivered the letter to Lincoln, who was
moved by the gesture from the small independent republic.>*!

On May 7, 1861, Lincoln sent a letter to the Captains Regent.’** Both
Lincoln and Seward signed the letter. Lincoln thanked the Council “for the
honor of citizenship.” Lincoln praised the ancient republic. “Although your
dominion is small, your State is nevertheless one of the most honored, in all
history.” The letter did not say anything with regard to whether Lincoln could
personally accept this diploma or citizenship. By contrast, Lincoln would tell
the King of Siam that the Constitution barred him from accepting the gifts.

The editors of The Collected Works of Abraham Lincoln stated that
Lincoln’s original letter “is presumably still in the archives of San

535.  With Malice Toward None: The Abraham Lincoln Bicentennial Exhibition, LIBR. OF
CONG. https://www.loc.gov/exhibits/lincoln/the-sixteenth-president.html [https://perma.cc/7FNZ-
GEA4J].
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8:30 PM), https://archive.nytimes.com/opinionator.blogs.nytimes.com/2011/03/28/from-san-ma-
rino-with-love/ [https://perma.cc/SJED-68ZB].

541. Id.

542. Letter from Abraham Lincoln to Regent Captains of the Republic of San Marino (May 7,
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coln4/1:5967rgn=div1;view=fulltext [perma.cc/U2G7-3BHW].
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Marino.”** Indeed it is. In 2011, the Captains Regent of San Marino wrote a
letter to President Obama celebrating the 150th anniversary of Lincoln’s re-
sponse, as “one of the documents most cherished by the citizens of our Re-
public.”** Professor Doyle shared with us an early draft written in Seward’s
hand, which would become Lincoln’s letter.’*’

b. Is a diploma of citizenship covered by the Foreign Emoluments Clause?

The Foreign Emoluments prohibits covered officeholders from accept-
ing “any present, Emolument, Office, or Title, of any kind whatever, from
any King, Prince or foreign State.” In a literal sense, the diploma was a “pre-
sent.” But the diploma, standing by itself, had no intrinsic value. It merely
was a record of a prior government act that had already bestowed citizenship
on the President. (A diploma, in this sense, is akin to an Article II commis-
sion.) If Lincoln conveyed the diploma to someone else, he would not transfer
his citizenship. Like a university diploma, it merely reflects a status afforded
to the named recipient; the status cannot be conveyed.

We are not certain if a grant of actual citizenship would be an “Office”
in a foreign government. We do not think the grant of actual citizenship
would constitute a “Title” of nobility, as that term is usually understood.
Indeed, the Title of Nobility immediately precedes the Foreign Emoluments
Clause in Article I, Section 9, Clause 8.°*® The meaning of the term “emolu-
ment” in the Foreign Emoluments Clause is beyond the scope of this Arti-
cle.>” But we do not think the diploma fits within even a broad possible con-
ception of the term—"any profit, gain, or advantage, including profits from
private transactions.””** The diploma is not a profit, in the monetary sense.
Perhaps gaining citizenship could lead to future economic opportunities, but

543. Id. atn.l.

544. Letter from Maria Luisa Berti, Captain Regent of San Marino, and Fillip Tamagnini, Cap-
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lina for sharing this reproduction.
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Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from any King,
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547.  See supra note 200 and accompanying text.
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App’x 789 (4th Cir. 2021).
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the diploma, by itself, did not provide any financial gain. Lincoln could not
barter, sell, or trade away the grant of citizenship in the diploma.

In 1963, the Office of Legal Counsel considered whether a grant of hon-
orary Irish citizenship to President Kennedy would violate the Foreign Emol-
uments Clause. OLC observed that the “Irish statute describes what would be
conferred upon the President as a ‘title of honour.”** OLC observed, “[I]t
could be argued that what would be conferred falls within the literal language
of the constitutional provision.”**” But that phrasing was not dispositive. In-
deed, Thomas J. Kiernan, the Irish ambassador to the United States,”' ad-
vised that “the bill could be redrafted to omit the reference to a ‘title of hon-
our.””*? OLC concluded “that the legal problem would [probably not] be
significantly modified if this should be done.”*"*

Going back to Lincoln, it seems that San Marino granted him actual cit-
izenship, and not just honorary citizenship. Under OLC’s interpretation, this
“obligation” may be covered by the Foreign Emoluments Clause.

¢. Lincoln deposited with State Department

Lincoln did not personally keep the diploma of citizenship. We are
doubtful he considered ever actually traveling to San Marino. Nor did Lin-
coln ask Congress to dispose of the diploma, as he did with the gifts from the
King of Siam. Rather, he took the same path as did President Adams—he
unilaterally deposited the diploma in government archives. According to
OLC, Lincoln “had the document deposited with the Department of State and
it is now in the National Archives.””>* We were not able to find any record
which indicated Lincoln deposited the diploma with the government archive.
We could not even find a record that Lincoln notified Congress about the
diploma.

We make two observations about this course of action. First, at the time,
the United States had not formally recognized San Marino. Indeed, the overt
tenor of the letter from the Regent Captains was to establish diplomatic ties.
By contrast, the United States already had diplomatic ties with Siam. Had
Lincoln submitted the diploma to Congress, then Congress could have

549. Memorandum Opinion from Norbert A. Schlei to McGeorge Bundy, supra note 466, at
279.
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551.  Michael Kennedy, Kiernan, Thomas Joseph (‘Tommy’; ‘T.J.’), DICTIONARY OF IRISH
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281.
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effectively determined whether to recognize San Marino. Indeed, Lincoln
was in a similar position to Madison, who declined to submit the pistols to
Congress. Once again, there is a close relationship between the President’s
recognition power and the acceptance of foreign gifts. The State Department
identifies 1861 as the commencement of diplomatic relations between the
United States and San Marino.”> We presume the starting point was Presi-
dent Lincoln’s letter to San Marino in May of that year.”>® But that decision
was of Lincoln’s choosing, and not of Congress’s.

Second, Lincoln may have had pragmatic reasons not to bother Con-
gress with this request. In May 1861, the Civil War was raging.”*’ Lincoln
may not have wanted to impose on Congress in a matter which he believed
that he could act on unilaterally. Far simpler to deposit the item in govern-
ment archives, where Congress, if it chose, could deal with it at the appropri-
ate time.

d. The OLC Opinion on Lincoln’s diploma
The 1963 OLC Opinion discusses the diploma:

First, some Presidents have treated presents which they have received
as gifts to the United States, rather than as personal gifts. They have
therefore taken the view that acceptance is not subject to the constitu-
tional provision. This view was apparently followed by President Lin-
coln, who received a “Diploma” from the Republic of San Marino de-
claring that “the President pro tempore of the United States of
America” was a citizen of that Republic. Although Lincoln wrote the
Regent Captains of San Marino thanking its Council for the honor that
it had “conferred upon me” (4 The Collected Works of Abraham Lin-
coln 360 (Roy P. Basler ed., 1953)), he had the document deposited
with the Department of State and it is now in the National Archives.
The “Diploma” was conferred on the President of the United States
“pro tempore,” and it indicates that the action to authorize its issuance
was taken while Buchanan was still President.’”®

We have not seen any evidence that Lincoln treated the diploma as a “gift to
the United States.” The Regent Captains were very clear in their letter that
the citizenship was intended for Lincoln. And Lincoln understood that the

555. In 1861, the United States and San Marino established diplomatic relations. U.S. Dept. of
State, U.S. Relations with San Marino (Nov. 30, 2020), https://www.state.gov/u-s-relations-with-
san-marino/ [https:/perma.cc/WK7L-V3YS].
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557.  The Civil War Month by Month: May 1861, GASTON CNTY. PUB. LIBR. (Feb. 16, 2024,
2:44 PM), https://gastonlibrary.libguides.com/c.php?g=578800&p=4001383
[https://perma.cc/2DGZ-MNEK].

558.  Memorandum Opinion from Norbert A. Schlei to McGeorge Bundy, supra note 466, at
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citizenship was for him, personally. It is true that the Council approved the
resolution while Buchanan was still President. But a legislature in a foreign,
distant country could reasonably choose that action before the election, with
the intent that it be delivered to whichever candidate was elected. A substan-
tial argument can be made that this was a gift for Lincoln.

OLC’s conclusion seems even more shaky in light of how Lincoln re-
sponded to the foreign gifts he received from Siam, discussed supra in Sec-
tion V.B.4. Lincoln directly asked Congress how to dispose of those gifts.
But with the diploma of citizenship, Lincoln acted unilaterally. Lincoln knew
how to involve Congress in the process, but he chose not to do so with regard
to the diploma.

We are not quite done with President Lincoln. In Section V.F.1 infia,
we will discuss the practices of first lady Mary Todd Lincoln.

3. President Rutherford B. Hayes

President Rutherford B. Hayes served one term from 1877 through
1881. He would receive one of the United States’ most famous diplomatic
gifts. In 1880, Queen Victoria gave President Hayes a desk made from the
timbers of the HMS Resolute.” That vessel, as well as other British navy
ship having the same name, had a storied history.’®” In 1852, the HMS Reso-
lute and other ships were sent to rescue an expedition that was searching for
the Northwest passage between the Atlantic and Pacific Oceans. Two years
later, the Resolute became trapped in ice, and the crew abandoned the ship.
After the ice thawed, the ship drifted south, and was found by an American
whaling ship. The captain claimed the right to salvage the vessel. At the time,
tensions were high between the United States and the United Kingdom. To
avoid creating further hostilities, in 1856, Congress authorized the purchase
of the Resolute for $40,000 (more than $1 million in present-day value).>’

559. Treasures of the White House: “Resolute” Desk, THE WHITE HOUSE HIST. ASS’N,
https://www.whitehousehistory.org/photos/treasures-of-the-white-house-resolute-desk
[https://perma.cc/XS4M-UVXS].
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After the ship was repaired, it was given as a gift to Queen Victoria. The
Resolute served for two decades in the Royal Navy.

In 1880, Queen Victoria ordered that three desks should be made from
the Resolute’s timbers. That year, the British ambassador to the United States
wrote to the Secretary of State that

a piece of furniture constructed from a portion of the timbers of that

vessel should be presented to the President of the United States, in

grateful acknowledgement of the restoration of the vessel in 1856, as

a free gift to Her Majesty by the President and people of the United

States.’®?

The Acting Secretary of State wrote back that “the agreeable contents of your
note will be made known to the President.””® The Resolute Desk has re-
mained in the White House for much of the past 144 years.’*

There has always been a close relationship between diplomatic gifts and
foreign policy.’® One of the best illustrations of this principle is the Resolute
Desk. President Hayes did not seek congressional consent concerning the
Resolute Desk. He may have thought that leaving the desk in the White
House for future occupants was analogous to depositing the item in State De-
partment Archives—that is, he did not personally accept the desk.

4. President John F. Kennedy

At several points in this Article, we have discussed a 1963 OLC opinion
concerning whether President Kennedy could accept honorary Irish citizen-
ship. Now, we consider that opinion in detail. But we will begin with a brief
detour back to Winston Churchill. In 1963, the United States granted honor-
ary American citizenship to Churchill, the former Prime Minister of the
United Kingdom. Shortly thereafter, Ireland proposed granting honorary
Irish citizenship to President Kennedy. The Office of Legal Counsel sug-
gested that President Kennedy could deposit the grant of citizenship in gov-
ernment archives during his tenure in office, and could later accept the citi-
zenship after he left office, without having to seek congressional consent.
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Ultimately, Ireland scrapped the citizenship idea. Still the OLC opinion pro-
vides a potential workaround for compliance with the Foreign Emoluments
Clause.

a. American Citizenship for Churchill

In the late 1950s, Kay Halle began to advocate for the United States to
grant citizenship to Winston Churchill.’®® Halle, a socialite, was a confidante
of Churchill, as well as of Joseph Kennedy, President Kennedy’s father. In
1961, she personally lobbied President Kennedy on this matter.”*” Kennedy
was apparently “enthusiastic and backed the idea, proposing ‘to put [his Spe-
cial Assistant] Arthur Schlesinger, Jr. onto it.””**® Halle then wrote to Ken-
nedy, with a touch of guilt. “I fear, Mr. President, that if the Honorary . . . Cit-
izenship we discussed, is not bestowed on Sir Winston soon, even his ‘mighty
central mass’ will have crumbled.”®

Kennedy apparently changed his mind. He wrote back with a curt note.
Kennedy said the grant of citizenship “appears to be unconstitutional and for
that reason . . . unwise.”*’”° Kennedy added, “One of the Navy ships, however,
is going to be named after [Churchill].”>”" Halle replied to Kennedy, and re-
vealed that she had consulted with her “old friend, [Justice] Felix Frankfur-
ter . .. to see what he thought about” granting Churchill honorary citizen-
ship.’”> And she did “realize there is a thicket of legality around the idea.”*"
Frankfurter, who was serving in his final term on the Court, told Halle, “I
cannot help you because I must not express a legal opinion, even on so po-
tentially remote a problem of the Court’s concern as that which you raise.””’*

566. Abigail Malangone, Sir Winston Churchill’s Path to United States Citizenship, NAT’L
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Halle was not done. She wrote an article in the Cleveland Plain Dealer,
advocating for the grant of citizenship to Churchill. That article inspired Sen-
ator Stephen Young of Ohio to introduce S.J. Res. 215, which would have
permitted the President to grant citizenship for Churchill. Congresswoman
Frances Bolton, also of Ohio, introduced H.J. Res. 866 that accomplished the
same purpose. Schlesinger asked the Department of Justice to look into the
constitutional issues.

By January 1963, the Attorney General studied these provisions, and
determined that granting honorary citizenship to Churchill was lawful. Dep-
uty Attorney General Nicholas deB. Katzenbach wrote a letter to Emanuel
Celler, Chairman of the House Judiciary Committee.””” Katzenbach cau-
tioned Congress to make clear that the statute was an “expression of the af-
fection and high regard which the people of this country have for [Churchill],
perhaps stronger in sentiment but similar in effect to legislation conferring a
medal or decoration upon him.”*’® With these limitations, the statute would
only confer on Churchill an “honor or expression of esteem rather than U.S.
nationality in the technical sense.”’” As a result, Congress’s power “to es-
tablish . . . ’a uniform Rule of Naturalization’” would have “no bearing upon
these resolutions.””® (Would granting citizenship to one, and only one per-
son, be a “uniform” rule?) The Committee “subscribe[d] to the interpretation
of the import of this legislation as outlined in the report rendered by the De-
partment of Justice.”””’ The House passed the bill in March 1963, and the
Senate approved it in April 1963. President Kennedy signed the bill into
law.’® Later that month, President Kennedy read the proclamation of citizen-
ship at the White House.”' Churchill later received the signed proclama-
tion.>®

Around the same time, Ireland had a similar idea.
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b. Irish Citizenship for Kennedy

John F. Kennedy was America’s first Irish-Catholic president.’® And in
June 1963, Kennedy was scheduled to visit his ancestral homeland. At the
time, the Irish Taoiseach , or Prime Minister, Sean Lemass proposed to grant
Irish citizenship to Kennedy.’** Lemass asked the Irish ambassador in Wash-
ington to make “an informal inquiry as to President Kennedy’s reaction.””®’
Initially, the plan was to rely on Section 12 of the Irish Nationality and Citi-
zenship Act of 1956.°*® This law allowed the government to “grant Irish cit-
izenship as a token of honour to a person . . . who, in the opinion of the Gov-
ernment, has done signal honour or rendered distinguished service to the
nation.””®” That person would receive “[a] certificate of Irish citizenship” and
he would become “an Irish citizen.”*®

This plan, however, was soon scrapped. Actual Irish citizenship would
foist on Kennedy all of the customary duties and obligations of being an Irish
citizen. The Irish government worried that the citizenship would be “a source
of embarrassment” to Kennedy “in view of the sensitive American attitude
towards loss of citizenship if one accepts any other loyalties.”**’ Likewise,
the Department of Justice observed, this grant would “raise the serious prob-
lems attendant upon an undertaking by a President of fealty to another na-
tion.”””® These concerns were well-founded. At the time, some Americans
viewed a Catholic president as subject to the dictates of the Pope, and inher-
ently disloyal to the United States.”®' Dual citizenship was likely to exacer-
bate that perception.

Prime Minister Lemass proposed a different idea. He asked his Attorney
General to prepare special legislation that would grant Kennedy honorary
citizenship and not impose any of the customary duties and obligations of full
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citizenship. Thomas Kiernan, the Irish ambassador,”®® said this statute
“would not confer citizenship with its attendant duties and obligations but
only a title of honor.”*

¢. The OLC Opinion

McGeorge Bundy, National Security Adviser to the President, asked
Attorney General Robert F. Kennedy for advice on whether the President
could accept this title of honor. In turn, Norbert A. Schlei, the Assistant At-
torney General for the Office of Legal Counsel, prepared a memorandum
opinion.”* He concluded that “acceptance by the President of honorary Irish
citizenship would fall within the spirit, if not the letter, of” the Constitution’s
Foreign Emoluments Clause.’”® At least in the short term, the certificate
should be deposited with the Department of State, such as “in the hands of
the United States Ambassador to Ireland.”*”® Schlei observed that “a custom
has developed under which officers of the United States may accept foreign
honors tendered to them and subsequently have them deposited in the De-
partment of State.”*” This custom arose because “it avoids offense to other
countries.””® President Quincy Adams and Lincoln apparently followed this
custom. OLC suggested this procedure would affect “substantial compli-
ance” with the Foreign Emoluments Clause.’” Congress could enact legisla-
tion to permit Kennedy to accept the honorary citizenship.

Schlei proposed an alternative path that would not involve Congress:
“the President could probably have the document conferring honorary Irish
citizenship delivered to him by the Department of State after he leaves the
White House.”*” OLC observed that:

it is the practice of the Protocol Office of the State Department . . . to

deliver to a former officer who has severed any official relationship

with the United States, upon his request and without referral to Con-

gress, a gift or other mark of honor tendered to him during his incum-

bency and deposited under the Act.601

592.  THOMAS KIERNAN, IRISH DIPLOMAT, 70: Envoy to U.S. 1960—64 Dies—Ex-Minister
at Vatican, N.Y. TIMES (Dec. 29, 1967), https://www.nytimes.com/1967/12/29/archives/thomas-
kiernan-irish-diplomat-70-envoy-to-us-196064-dies-exminister.html [https://perma.cc/XSKF-
WSTF].

593.  Memorandum Opinion from Norbert A. Schlei to McGeorge Bundy, supra note 466.

594. Id.

595. Id. at278.

596. Id. at 281.

597. Id. at 280-81.

598. Id. at 280.

599. Id. at281.

600. Id. at 278.

601. Id. at281-82.
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Thus, even if Congress does not act, “the President could probably ob-
tain the warrant when he no longer holds office.”%"

OLC did not exactly commit to this approach. The opinion hedges with
the phrase “could probably.” We are skeptical of this proposal. Perhaps this
approach does not raise flags for an item of no intrinsic value, like a warrant
of honorary citizenship. However, one could imagine that a President could
casily deposit all valuable gifts he receives in a “special” archive, which he
can access as or after he leaves the presidency. There are problems with this
approach. First, the President need not even notify Congress he received a
valuable gift. The presents can be quietly given to a diplomat, or to the Pres-
ident himself. Second, the President can quietly deposit the valuable gift in
government archives, which are under the supervision of his Secretary of
State. Government warehouses can be vast and hard to catalogue—think of
the final resting spot of the Ark of the Covenant in the Indiana Jones
movie.®” Third, after the President’s term concludes—or even shortly be-
forehand—he can direct one of his subordinates in the State Department to
deliver the valuable gift to his private residence or to a third party. And few
would know what had occurred. The OLC’s workaround can easily bypass
the Foreign Emoluments Clauses strictures, assuming the provision applies
to the President.

Perhaps President Andrew Jackson was right—the only way to comply
with the Foreign Emoluments Clause is to let Congress decide how to pro-
ceed. Any unilateral action would not suffice.

d. OLC did not mention Presidents from the Early Republic

Schlei’s opinion assumed that the sitting President was subject to the
Foreign Emoluments, but stated that a “former President . . . could hardly be
considered to hold an ‘Office’ within the meaning of the constitutional pro-
hibition.”*** Schlei’s memorandum was incomplete. He did not mention sev-
eral important precedents set by early Presidents, including Washington and
Jefferson. These gifts are on display at Mount Vernon and Monticello, re-
spectively. Generations of tourists and schoolchildren have passed them.
These gifts undermine OLC’s conclusion that the President is subject to the
Foreign Emoluments Clause. Indeed, throughout the course of the Foreign

602. Id. at 282.

603. Cf Movieclips, Raiders of the Lost Ark (10/10) Movie CLIP - Top Secret (1981) HD,
YOUTUBE (May S, 2016), https://www.youtube.com/watch?v=FRPOMBNoieY
[https://perma.cc/85G2-TA4N].

604. Memorandum Opinion from Norbert A. Schlei to McGeorge Bundy, supra note 461, at
282 n.4.



2024] OFFICES AND OFFICERS: PART V 371

Emoluments Clause litigation, litigants and judges alike refused to even ad-
dress the Washington and Jefferson gifts.®” In Section V.G.3 infia, we will
revisit OLC’s position with respect to the Foreign Emoluments Clause with
our discussion of President Obama’s receipt of the Nobel Prize.

e. Ireland never offered Kennedy honorary Irish citizenship

Ultimately, Ireland’s proposal for honorary Irish citizenship was
scrapped. Ambassador Kiernan wrote back to the Irish government in a “per-
sonal and secret” letter with “disappointing news.” He said that the United
States Attorney General relied on a “peculiar and antiquated US laws which
hedge the President from accepting any honour from a foreign Government.”
This gift would create “all kinds of difficulties” that could embarrass the Irish
and American governments. Kiernan relayed that Kennedy appreciated the
offer and hoped the Irish Government would “not be disappointed to know
of the difficulties which incline him to ask us not to proceed.” Kennedy vis-
ited Ireland in June 1963, without receiving honorary citizenship.**®

D. Category #4 — Presidents who unilaterally disposed of gifts to the
Smithsonian Institution

In 1846, Congress passed the act that organized the Smithsonian Insti-
tution.®”’ The Institution was established as a trust, and would be governed
by a board of regents, which included the Vice President, the Chief Justice of
the United States, the Mayor of the city of Washington, members of Con-
gress, and private citizens.®”® The 1846 Act provided that “all objects of art
and of foreign and curious research” that “belong[] to the United States,
which may be in the city of Washington, in whosoever custody the same may
be, shall be delivered” to the Institution.®” Furthermore, the board of regents
could accept “new specimens in natural history, geology, or minerology,
[which] may be obtained for the museum of the institution ... by dona-
tion.”?!?

605. Blackman & Tillman, supra note 289; Josh Blackman, George Washington and the Emol-
uments Clauses, VOLOKH CONSPIRACY (Oct. 21, 2019, 6:55 PM), https://reason.com/vo-

lokh/2019/10/21/george-washington-and-the-emoluments-clauses/ [https://perma.cc/MQVS§-
NPHZ].

606. John F. Kennedy and Ireland, supra note 583.

607. Our History, SMITHSONIAN INST., https://www.si.edu/about/history

[https://perma.cc/KENH-MCMW].

608. Act of Aug. 10, 1846, ch. 178, § 3, 9 Stat. 102, 103-04 (1846),
https://memory.loc.gov/cgi-bin/ampage?collld=llsl&fileName=009/11s1009.db&recNum=129
[https://perma.cc/GU8G-CRE4].

609. Id. § 6,9 Stat. at 105.

610. Id.
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Over time, foreign state gifts that were given to presidents made their
way to the Smithsonian Institution. First, President Franklin Pierce accepted
valuable gifts from the King of Siam. Some of these diplomatic gifts from
Siam to Pierce wound up in the collection of the Smithsonian Institution, but
other such gifts did not. Second, President James Buchanan received gifts
from a Japanese diplomatic delegation. Some of these Japanese diplomatic
gifts to Buchanan are in the collection of the Smithsonian Institution, but it
appears that other such gifts are not. Third, President Andrew Johnson ac-
cepted a gift of silk cloth from Madagascar. The Smithsonian Institution has
the item in its archives. Fourth, President Grover Cleveland also received
foreign state gifts from Madagascar. When he left office, he deposited the
objects with the Smithsonian Institution. Fifth, in 1903, President Theodore
Roosevelt received a lion and a hyena from Ethiopia. He transferred the ani-
mals to the National Zoological Park, which was part of the Smithsonian In-
stitution. Sixth, President Coolidge received twin lion cubs from South Af-
rica. He, too, transferred the animals to the National Zoological Park.

We place these six Presidents in Category #4. None of these Presidents
sought congressional consent before depositing these gifts with the Smith-
sonian Institution. They acted unilaterally. We think there is some difference
between a President donating foreign state gifts to the Smithsonian Institu-
tion, and a President surrendering foreign state gifts to government archives.
The Smithsonian Institution is a quasi-public trust, managed by government
officials and private citizens. It is not clear that Congress retains the authority
to remove an object from the collections of the Smithsonian Institution.
Moreover, nothing would prevent the Smithsonian Institution from transfer-
ring or loaning the items to third parties—potentially even to museums
abroad. By contrast, articles placed in government archives remain under
complete supervision of the federal government—unless they are removed,
which may have happened to the pistols President Madison received.

Presidents in this fourth category appeared to believe that depositing
items with the Smithsonian Institution was lawful. It appears that these Pres-
idents did not seek Congress’s consent before transferring the foreign state
gifts to the Smithsonian Institution.

1. President Franklin Pierce

President Franklin Pierce served from March 1853 through March 1857.
In 1856, the United States and Siam reached a treaty, known as the Harris
Treaty.®'' President Franklin Pierce received several gifts from King
Mongkut, including

611.  Harris Treaty of 1856, Royal Gifts from Thailand, THE SIAM SOC’Y, https://thesiamsoci-
ety.org/smithsonian_en/1b-harris-treaty-of-1856/ [https://perma.cc/SYG9-Q6BU].



2024] OFFICES AND OFFICERS: PART V 373

a sword, a kris, a spear, two pairs of gold and silver spears, a tonsure

scissors, a pipe and snuff box, a gold snuff box, a cat’s-eye ring, golden

pocket inkstand, a nielloware betel set of five pieces, “Japanese Vases”

or the pearl inlay lacquerware ta lum, a Siamese drum, a pair of long

drums, two pieces of gilt silk cloth, and four Khmer silk cloths.612
(Betel is a nut that is chewed in Thai culture.) The King included a detailed,
handwritten list in English that described the items. For example, the gifts
included “[f]ive kinds of silver articles engraved and coloured with metallic
black color and richly gilt . . . manufactured by Siamese Goldsmiths.”®"* To-
day, the Betel set, which contains gold and silver, and the sword, are housed
in the Smithsonian Institution.®'* However, according to a scholar on Siamese
gifts, “[t]here is a possibility that a portion of the [Betel] set was retained by
President Franklin Pierce, since many of these items do not appear on the
Smithsonian’s initial 1859 inventory.”®!?

In 1856, King Mongkut also gave President Pierce a daguerreotype of
the King and Queen, in a silver-coated copper plate.®'® The photograph “be-
came a very early donation to the Museum’s collection of the history of pho-
tography in August 1890.”°'7 President Pierce died in 1869. We are not cer-
tain what happened to the photograph and plate between 1856 and 1890, but
presumably, President Pierce did not immediately submit it to the museum.

There is no record that President Pierce sought congressional consent to
accept any of these gifts.

612. LISA MCQUAIL, TREASURES OF TWO NATIONS: THAI ROYAL GIFTS TO THE UNITED
STATES OF AMERICA 32 (1997), [https://perma.cc/UDS5Y-47MT].

613. Id. at54.

614.  Gold niello bowl, GOOGLE ARTS & CULTURE, https://artsandculture.google.com/as-
set/gold-niello-bowl-anniuaiis Imisn/KgHZI548XmKOYQ?hl=en (last visited Mar. 7, 2024)
[https://perma.cc/3J7U-RK9V] ; See Mark, Comment to Ethnographic Weapons, Thai “katana”,
ETHNOGRAPHIC ARMS & ARMOUR FORUM, (June 16, 2007, 1:38 PM) http://www.viking-
sword.com/vb/showthread.php?t=4768&highlight=thai+daab [https://perma.cc/FESZ-GN63].

615. MCQUAIL, supra note 612, at 54.

616. Daguerreotype of the King and Queen of Siam, SMITHSONIAN INST.,
https://www.si.edu/object/daguerreotype-king-and-queen-siam:nmah_555646 [perma.cc/FP64-
RUKB].

617. Id.
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2. President James Buchanan

President James Buchanan served one term in the White House from
1857 through 1861. In February 1860, a Japanese delegation arrived in Wash-
ington, D.C.%"® The delegation included 77 representatives and three samu-
rais.’* They would deliver the Treaty of Amity and Commerce, which had
been signed in 1858.°° In May 1860, the envoys met with President Bu-
chanan.®®' The delegation gave President Buchanan a number of lavish dip-
lomatic gifts.®** He received silks, swords, decorated screens, lacquer boxes,
and tables.®”® One of the most distinctive gifts was a saddle, made of wood
and leather.®** It was adorned with gold lacquer, pearls, and floral designs.®*
The saddle is in the collections of the Smithsonian Institution.®*® We have not
been able to locate any request by President Buchanan for congressional con-
sent.

618. Joel D. Treese, The Japanese Mission of 1860, THE WHITE HOUSE HIST. ASS’N (Apr. 23,
2015),  https://www.whitehousehistory.org/the-japanese-mission-of-1860 [perma.cc/U2ZX-
WZFB].

619.  Gunboat Diplomacy, NAT’L MUSEUM OF AM. DIPL., https://diplomacy.state.gov/exhib-
its/diplomacy-is-our-mission/gunboat-diplomacy/ [https://perma.cc/SRCC-RRCQ].

620.  The Harris Treaty, LIBR. OF CONG.: TODAY IN HIST., https://www.loc.gov/item/today-in-
history/july-29/ [https://perma.cc/SFXV-ZKY5].

621. Treese, supra note 618.

622. Sad-
dle, SMITHSONIAN INST. (Nov. 14, 2018) https://www.si.edu/object/saddle:nmnhanthropology 83
39282 [https://perma.cc/R3QF-TMNG6] (noting that gift “was presented to Lewis Cass (Secretary of
State under President James Buchanan) by the ‘Tycoon’ of Japan”); Saddle Bridle & Trappings (9
Pieces), SMITHSONIAN INST. (Dec. 3, 2021), https://www.si.edu/object/saddle-bridle-trappings-9-
pieces:nmnhanthropology 8339281 [https://perma.cc/3RSK-HG6V] (noting that saddle was
“PRESENTED TO PRES. JAMES BUCHANAN OF U. S. 1860 BY TYCOON [SIC] OF
JAPAN?); Brazier (Hioke), SMITHSONIAN INST. (Dec. 3, 2021), https://www.si.edu/object/brazier-
hioke:nmnhanthropology 8391772  [https://perma.cc/UF8F-5RK9] (“IT APPEARS VERY
LIKELY THAT THESE THREE BRAZIERS ARE THE GIFTS TO PRESIDENT JAMES
BUCHANAN BY THE SECONDARY MEMBERS OF THE FIRST JAPANESE EMBASSY TO
THE U.S.”); Screens “Suiren”, SMITHSONIAN INST. (June 8, 2020), https://www.si.edu/ob-
ject/screens-suiren:nmnhanthropology 8339255 [https://perma.cc/9JRB-A4DT] (“THOUGH IT
HAS NOT BEEN VERIFIED, IT SEEMS POSSIBLE THAT THESE [screens] WERE NOT
FROM PERRY BUT WERE PART OF THE GIFT FROM THE EMPEROR OF JAPAN, DURING
THE FIRST AMBASSADORS’ VISIT IN 1860, TO PRES. JAMES BUCHANAN. R. ELDER.
ESTABLISHED AS FIRST JAPANESE MISSION COLLECTION BY CHANG-SU HOUCHINS

).

623.  President Buchanan and Japanese Ambassadors, THE WHITE HOUSE HIST.
ASS’N, https://www.whitehousehistory.org/photos/president-buchanan-and-japanese-ambassadors
[https://perma.cc/A8VW-7CD9].

624. Joseph Stromberg, 4 Season for Giving: 5 Diplomatic Gifts to the U.S. in the Smithsonian
Collections, SMITHSONIAN MAG. (Dec. 23, 2011), https://www.smithsonianmag.com/smithsonian-
institution/a-season-for-giving-5-diplomatic-gifts-to-the-us-in-the-smithsonian-collections-
12027655/ [https://perma.cc/SN8K-GMRM].

625.  Saddle, supra note 622 (describing the saddle).

626. See id.
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Based on our research, Buchanan’s successor, Abraham Lincoln, did not
deposit foreign gifts from San Marino and Siam with the Smithsonian Insti-
tution. He unliterally deposited the diploma of citizenship from San Marino
with the State Department, and asked Congress to dispose of the gifts from
Siam.

In Section V.F.1 infra, we will discuss a porcelain punch bowl that the
Japanese delegation gave to President Buchanan, and which remained in the
White House during the Lincoln Administration.

3. President Andrew Johnson

After President Lincoln’s assassination, President Andrew Johnson
served a partial term from April 1865 to March 1869. During his tumultuous
tenure, Johnson clashed with Congress, and became the first impeached pres-
ident. Still, he continued to engage in foreign diplomacy. And, in the process,
he received several diplomatic gifts.

In 1867, the United States signed a treaty with Madagascar.®®” That year,
President Johnson received a gift of silk cloth from Queen Rasoherina of
Madagascar.’*® That silk is now in the archives of the Smithsonian Institution.
We are not certain how and when the silk made its way to the museum. We
were not able to locate any evidence that President Johnson sought congres-
sional consent to dispose of the silk.

President Johnson and his wife would receive several other foreign state
gifts, and they would not make their way into the Smithsonian Institution.
We will discuss those articles infra in Section V.E.3 and Section V.F.2.

4. President Grover Cleveland

President Grover Cleveland served two non-consecutive terms, from
1885 through 1889, and from 1893 through 1897. In 1886, Queen Ra-
navalona III of Madagascar tried to improve relationships between the United
States and her country. At the time, Madagascar was stuck in a conflict be-
tween England and France, which both sought to colonize the island na-
tion.”’ (In fact, France would colonize Madagascar in 1896.°%) The Queen

627. A Guide to the United States’ History of Recognition, Diplomatic, and Consular Rela-
tions, by Country, since 1776: Madagascar, OFF. OF THE HISTORIAN, https://history.state.gov/coun-
tries/madagascar [https://perma.cc/ABP6-QZHF].

628.  Queen’s Room, SMITHSONIAN: NAT’L MUSEUM OF AFR. ART, https://africa.si.edu/exhi-
bits/malagasy/queen.html [https://perma.cc/BH2U-B75P].

629. Id.

630.  The Fall of the Kingdom of Madagascar and French Colonization, Pedagogical Unit on
The French Colonization of Madagascar and Resistance, UNESCO: WOMEN IN AFRICAN HISTORY,
https://en.unesco.org/womeninafrica/gis%C3%A8le-rabesahala/pedagogical-unit/1
[https://perma.cc/TMC7-QE3F].
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sent President Cleveland two silk textiles, known as lamba akotafahana.®®'!
This textile “is a distinct type of Malagasy silk textile that carries an elaborate
pattern of weft-faced designs organized in vertical stripes along the length of
the cloth.”®* The Queen also sent a bone pin carved in the shape of a bird, a
gold brooch, a silver chain, and a small basket.®**

However, Cleveland would never personally accept these gifts. Secre-
tary of State Thomas Bayard wrote a letter to the American legation in Lon-
don, dated November 8, 1886. Bayard explained

As the Constitution of this Government inhibits the reception by its

officials for their personal use of any present from the ruler of a For-

eign State, the President has felt constrained to transfer these gifts to

the National Museum where they will be retained for the People of the

United States and in token of the friendship of Her Majesty the queen

of Madagascar.®**

It would seem Secretary Bayard understood the phrase “office . . . under the
United States” in the Foreign Emoluments Clause as extending to the Presi-
dent. Bayard’s father and grandfather, while serving in Congress, had dis-
cussed whether elected members of Congress are covered by the Constitu-
tion’s “office ... under the United States”- and “officer of the United
States.”-language.®*

When Cleveland left office, he deposited the silks and other objects with
the Smithsonian National Museum.®** One notes that President Cleveland is

631. SMITHSONIAN INST., NAT’L MUSEUM OF AFR. ART, OBJECTS AS ENVOYS: CLOTH,
IMAGERY, AND DIPLOMACY IN MADAGASCAR 95 (Christine Mullen Kreamer & Sarah Fee eds.,
2002).

632. Id.

633.  Id. at102.

634. Id. at 102-03.

635.  See Biographies of the Secretaries of State: Thomas Francis Bayard (1828—1898), OFF.
OF THE HISTORIAN, https://history.state.gov/departmenthistory/people/bayard-thomas-francis
[https://perma.cc/8Y XE-NPHF]. Members of the Bayard family of Delaware are mentioned
throughout this ten-part series. In 1798, Representative James A. Bayard, Sr. participated in the first
congressional debate about the Foreign Emoluments Clause. See supra Section IV.B.1. In 1863,
Senator James A. Bayard, Jr. (the son of the James A. Bayard mentioned in the previous sentence)
argued that members of Congress did not hold “office . . . under the United States.” See Tillman &
Blackman, supra note 7, at 524-26. In 1864, Senator James A. Bayard, Jr. suggested that the
House’s article of impeachment against Senator Blount did not resolve the amenability of a Senator
to impeachment. See Tillman & Blackman, supra note 6, at 405. Secretary of State Thomas Bayard
had previously served as Senator, and his father was Senator James A. Bayard, Jr. James A. Bayard,
Sr.: A Featured Biography, U.S. SENATE, https://www.senate.gov/senators/FeaturedBios/Fea-
tured_Bio_BayardJamesSr.htm [https://perma.cc/87C4-FCRC] (James A. Bayard, Sr.’s “sons Rich-
ard Henry and James Asheton, Jr., his grandson Thomas Francis, and his great-grandson Thomas
Francis, Jr., all served in the Senate.”).

636.  Queen’s Room, supra note 628.
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listed as the donor for the gifts!®*” Cleveland did not ask for Congress’s con-
sent to dispose of the gifts, or for permission to accept the gifts.

5. President Theodore Roosevelt

After President Cleveland held his second, non-consecutive term, Pres-
ident William McKinley served from 1897 through 1901. We were unable to
locate any diplomatic gifts accepted by President McKinley. After McKin-
ley’s assassination, Theodore Roosevelt became President.

In 1903, the United States and Ethiopia signed a treaty of commerce.**®
Emperor Menelik 11 wrote to President Roosevelt to express his gratitude for
the treaty.”” Menelik stated, “In remembrance of the friendship we have ce-
mented today, I send to you two lions.” Robert Peet Skinner, an American
diplomat, wrote that “refus[ing]” the gifts “would have been extremely un-
gracious, and would have created a very unpleasant impression at a critical
moment in the negotiations.”**’ Skinner suggested that if the “ultimate arrival
of the lion should prove embarrassing to the President,” they could be trans-
ferred to the National Zoological Park in Washington, D.C.**' John Hay, the
Secretary of State, wrote to the President’s secretary that “a lion and a hyena”
would soon arrive in New York.** Regrettably, one of the lions “died while

637.  Silk Robe (Lamba), SMITHSONIAN INST., Record ID: nmnhanthropology 8346201 (Oct.
7, 2022), https://www.si.edu/object/silk-robe-lamba:nmnhanthropology 8346201
[https://perma.cc/LP6U-CFFQ] (“Presented [in 1886] by the Queen of Madagascar [Ranavalona III]
to President Cleveland and by his direction deposited in the USNM.”); Silk Robe (Lamba),
SMITHSONIAN  INST., Record ID: nmnhanthropology 8346200, (Oct. 7, 2022),
https://www.si.edu/object/silk-robe-lamba:nmnhanthropology 8346200 [https://perma.cc/RH24-
R2CV] (same); Shawl Pin (Ivory Bird), SMITHSONIAN INST. (June 30, 2017),
https://www.si.edu/object/shawl-pin-ivory-bird:nmnhanthropology 8346204
[https://perma.cc/2W5G-LEWIJ] (same); Basket, SMITHSONIAN INST. (July 14, 2022),
https://www.si.edu/object/basket:nmnhanthropology 8346202 [https://perma.cc/GS8D-2BSQ]
(same).

638. A Guide to the United States’ History of Recognition, Diplomatic, and Consular Rela-
tions, by Country, since 1776: Ethiopia, OFF. OF THE HISTORIAN, https://history.state.gov/coun-
tries/ethiopia [https://perma.cc/R7Q8-PQXS].

639. Translation of Letter from Emperor Menelik II to Theodore Roosevelt 1 (Dec. 17, 1903),
in THEODORE ROOSEVELT
CTR.: DIGIT. LIBR., https://www.theodorerooseveltcenter.org/Research/Digital-
Library/Record/ImageViewer?libID=043319&imageNo=1 [https://perma.cc/SEYD-SD3W].

640. Letter from Robert Peet Skinner, U.S. Consul Gen. in Marseille, to Francis B. Loomis,
U.S. Assistant Sec’y
of State (Feb. 4, 1904), in THEODORE ROOSEVELT CTR DIGIT. LIBR., https://www.theodoreroosev
eltcenter.org/Research/Digital-Library/Record/ImageViewer?libID=044061&imageNo=1.
[https://perma.cc/9JH4-BMLH].
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642. Letter from John Hay, U.S. Sec’y of State, to William Loeb, Jr., U.S. Sec’y to the Presi-
dent 1 (Mar. 7, 1904), in THEODORE ROOSEVELT CTR.: DIGIT. LIBR., https://www.theodoreroose-
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[https://perma.cc/J74C-UBPN].



378 SOUTH TEXAS LAW REVIEW [Vol. 63:3

the mission was crossing the Abyssinian desert,” but the “remaining animal
has survived the sea voyage from Djibouti.”*** The animals would be trans-
ferred to the National Zoological Park “until the President’s wishes with ref-
erence to the animal[s] are known.”®***

The surviving lion would never make it to the White House. It would
live in the National Zoological Park until 1906. The animal was named a
subspecies, the Felis Leo Roosevelti.**® At some point after the lion’s death,
the Smithsonian Institution taxidermized the animal, along with four other
specimens from Roosevelt’s African safari expeditions.®*® The taxidermized
specimens were placed on display in 1913.%

In 1890, Congress had placed the National Zoological Park under the
administration of the Board of Regents of the Smithsonian Institution.**® The
Act provided that the regents were “authorized to transfer to [the Zoo] any
living specimens” and to “accept gifts for the park at their discretion, in the
name of the United States.”®* It would appear that if transferring a diplo-
matic gift to the Smithsonian is an effective workaround in regard to the For-
eign Emoluments Clause, then this statute would give the same effect to a
transfer of a diplomatic gift to the National Zoological Park. If that is so, then
an official otherwise covered by the Foreign Emoluments Clause would not
have to seek congressional consent in regard to any particular diplomatic gift.
The covered official would just have to transfer the gift to the museum or to
the zoo.

6. President Calvin Coolidge

In 1923, after the death of President Warren G. Harding, Calvin Coo-
lidge became President. Coolidge would serve through 1929. In 1926, the
Mayor of Johannesburg, South Africa sent President Calvin Coolidge twin

643. Letter from Robert Peet Skinner to Francis B. Loomis, supra note 640, at 1.

644. Letter from John Hay to William Loeb, Jr., supra note 642, at 1.

645. Edmund Heller, New Races of Carnivores and Baboons from Equatorial Africa and Ab-
yssinia, in 61 SMITHSONIAN MISCELLANEOUS COLLECTIONS, at Pub. No. 2248 (1913), https:/at-
chive.org/details/smithsonianmisce611914smit/page/n581/mode/2up?view=theater
[https://perma.cc/PLSW-R37D].

646. See Taxidermist at Work on Roosevelt Safari Specimens, SMITHSONIAN INST.
https://www.si.edu/object/taxidermist-work-roosevelt-safari-specimens:siris_sic_8815
[https://perma.cc/DSDZ-DNS56].

647. See id.; Blank Postcard of Roosevelt Lion Group, SMITHSONIAN INST.,
https://www.si.edu/object/blank-postcard-roosevelt-lion-group:siris_sic_13834
[https://perma.cc/EN6V-SBL6].

648.  National Zoological Park, SMITHSONIAN INST. ARCHIVES, https://siarchives.si.edu/his-
tory/national-zoological-park [https://perma.cc/W3YZ-LAD2].

649. Act of Apr. 30, 1890, ch. 173, § 2, 26 Stat. 78 (codified at 20 U.S.C. § 81), https://us-
code.house.gov/statviewer.htm?volume=26&page=78 [https://perma.cc/7F9J-E4J3].
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lion cubs.®® The President reasonably decided not to keep the beasts in the
White House. Instead, like President Roosevelt before him, Coolidge donated
the animals to the National Zoological Park. The financially-minded Presi-
dent named the cubs “Budget Bureau” and “Tax Reduction.”®' Coolidge
stated that the lions should be fed equally, and kept the same weight—a sym-
bol that the United States should equally cut federal spending and lower
taxes. We have found no record that President Coolidge asked Congress for
permission to accept, or donate the lions.

7. Other Presidential Pets

Our research found records of several other presidential pets that were
given as diplomatic gifts. In February 1972, President Nixon made a historic
visit to China. Upon his return, Premier Zhou Enlai sent a memorable state
gift to the United States: two panda bears—including a male and a female.®>
This present was part of “panda diplomacy,” a longstanding Chinese practice
that dates back to the seventh-century Tang Dynasty.®>® First lady Pat Nixon
welcomed Ling-Ling and Hsing-Hsing to the National Zoological Park in
Washington, D.C. In response, Nixon sent two American musk oxen to
China.
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of them had bitten off a man’s foot just before being shipped to the U.S.”); Rushad L. Thomas,
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lidgefoundation.org/wp-content/uploads/2017/01/TheCoolidgeQuarterly April2016.pdf
[https://perma.cc/SKHX-N74E].
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The arrival of the pandas, however, was somewhat delayed. At the time,
Nixon told a reporter that the pandas needed to spend more time in China
before leaving.®* “The problem, however, with pandas is that they don’t
know how to mate. The only way they learn how is to watch other pandas
mate. You see?”®’ (This conversation was recorded on the Oval Office
tapes.) The panda couple would have five cubs, though “none lived more than
a few days.”®® Here, Nixon took a similar path as Presidents Theodore Roo-
sevelt and Calvin Coolidge before him—donate exotic animals to the Na-
tional Zoo, which was part of the Smithsonian Institution.®*” This well-pub-
licized gift would not be controversial. However, other gifts Mr. and Mrs.
Nixon received would prove controversial. We will return to the Nixons infra
in Section V.G.2.

In 1990, the President of Indonesia gave President George H.W. Bush a
Komodo dragon.®®® Bush donated the lizard to the Cincinnati Z00.** (We
were not able to determine why the dragon was not donated to the Smithson-
ian Institution’s z00.)

In 2006, the President of Bulgaria gave President George W. Bush a
two-month-old Bulgarian Goran shepherd puppy.®® The White House asked
the National Archives to pick up the “real cute dog.”*®' The Director of pres-
idential materials replied, “The archives does not pick up live animals. Cute
or not.”*? The Bushes ultimately bought the dog from the government for
$430 and gave it to a friend who lived on a farm in Maryland. Bush also
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received 300 pounds of raw lamb meat from the President of Argentina.®®
This gift was accepted by the President on behalf of the United States.
Though, we doubt the President ever ate the meat. The Secret Service dis-
poses of all food and drink given to the President.®**

8. First Lady Helen Herron Taft

We close this section with an example that does not squarely fit in Cat-
egory #4, but is in the ballpark, or should we say, Tidal Basin. Every spring,
the District of Columbia hosts the National Cherry Blossom Festival. These
beautiful flowers line the Potomac River waterfront in the nation’s capital.
These flora began as a diplomatic gift. In March 1909, William Howard Taft
was inaugurated as President. His wife, Helen Herron Taft, decided to bring
cherry blossoms to Potomac Park. This initiative was the first public works
project led by a first lady.®

The Japanese consul in New York offered to donate 2,000 cherry trees
as a gift to strengthen ties between the two nations. In 1910, the cherry trees
arrived in Seattle, Washington. However, the plants were infested with in-
sects, and were immediately destroyed. Two years later, a second shipment
of cherry trees arrived. Yukio Ozaki, the Mayor of Tokyo, sent 3,000 cherry
trees to the United States. Yei Theodora Ozaki, the Mayor’s wife, wrote that
these gifts will “form an avenue in Washington as a memorial of national
friendship between the U.S. and Japan.”*®® These plants arrived in good con-
dition, and were transported across the country on a heated railroad freight.

On March 27, 1912, Mrs. Taft and Viscountess Iwa Chinda, the wife of
the Japanese Ambassador, planted two trees on the Tidal Basin. This gift
would be supplemented over time. In 1965, first Lady Bird Johnson planted
more blossoms to honor a gift of 4,000 more trees from Japan.®®’ To this day,
the cherry blossoms bloom throughout Washington D.C. every spring. The
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CONG., https://www.loc.gov/exhibits/cherry-blossoms/ext/cb0056.html [https:/perma.cc/9WP2-
95NN].
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https://www.nps.gov/articles/cherry-trees-a-first-lady-legacy.htm [https://perma.cc/GL36-NN4P].
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Tidal Basin, even more than the Smithsonian Institution, is managed by the
Federal Government, and can be enjoyed by the public.*®®

E. Category #5 — Presidents who (likely) accepted foreign gifts, and did not
surrender them

The Presidents in Category #3 and #4 surrendered their gifts to govern-
ment archives or to the Smithsonian Institution. The Presidents in Category
#5, however, did not take such actions. Rather they (likely) accepted foreign
gifts, and did not surrender them. We hedge for reasons that will be discussed
below—namely, the circumstances of some of these gifts are unclear. Such
uncertainty is perhaps to be expected if the Presidents in fact kept foreign
gifts, and did not donate them to government archives or to the Smithsonian
Institution. Few records or other documentation exists. Rather, we are forced
to piece together possible trails based on the final resting places of these gifts.
With those caveats, we will discuss six Presidents.

First, President James K. Polk received a table of marble from Tunis. It
is not clear if the gift came from the American consul to Tunisia, or was itself
a foreign state gift from the Tunisian government. Second, President Andrew
Johnson accepted foreign state gifts from Hawaii and Ireland. Third, Presi-
dent Ulysses S. Grant received foreign gifts from Madagascar and Samoa.
Fourth, President Chester A. Arthur received foreign state gifts from Mada-
gascar. Fifth, President Woodrow Wilson received a valuable tapestry from
the French government. Sixth, President Herbert Hoover received valuable
gifts from the King of Siam.

None of these Presidents sought congressional consent to accept these
gifts. Based on our research, none of these six Presidents deposited these gifts
in State Department archives. And based on our research, these articles are
not in the possession of the Smithsonian Institute. Rather, at least some of
these Presidents simply removed the items from the White House after their
terms concluded. Some of these items were later donated to presidential li-
braries, but we do not think that workaround would suffice. The objects were
in the former-Presidents’ possession for many years, without Congress ever
having passed on them. Assuming that the Foreign Emoluments Clause ap-
plies to the President, these six presidents may not have complied with the
strictures of that provision.

668. Tidal Basin, Washington, DC, NAT’L. PARK SERV. (July 5, 2018),
https://www.nps.gov/articles/dctidalbasin.htm [https://perma.cc/X67Z-UMSC].
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1. President James K. Polk

President James K. Polk served from March 1845 through March 1849.
On January 19, 1849, Polk acknowledged the receipt of a “table-slab, made
of marble collected among the ruins of Carthage” in Tunis.®® The table-top
depicted an eagle surrounded by thirty stars, representing the then-thirty
states.®” Polk received the table-top from Gwinn Harris Heap, who served as
a clerk in Washington. Gwinn Harris Heap’s father was Samuel Davies Heap,
who served as American consul at Tunis.®”' Polk relayed that the clerk’s fa-
ther “has requested [him] to present [the table-top] for [Polk’s] acceptance.”
Polk asked the clerk to thank his father, and “assure him, that [Polk] will give
it a place in [his] parlour, and carefully preserve it.”¢’*

This gift was not deposited in the archives of the State Department. Nor
was the table deposited with the Smithsonian Institution. (Three years earlier,
Polk had signed the bill establishing the Smithsonian Institution.®”®) The table
is currently on display in James K. Polk’s Home, located in Columbia, Ten-
nessee.®’* Kate Holt, a curator at Polk’s home, relayed that “President Polk
had the empire style [wooden table] base made in Tennessee, and later placed
the table in his parlour at Polk Place.”®”

The White House Historical Society stated that the table was “was pre-
sented to President Polk by the consul of Tunisia in 1849.”°7® Ms. Holt also
indicated that the gift was “[g]iven to Polk from the consulate of Tunisia.”
We agree with Ms. Holt, and it would appear that the better view is that these
references are to the Tunisian consul to the United States. But the correspond-
ence suggests the gift was presented by the American consul o Tunisia. In a
follow-up email, Ms. Holt stated, “We do not have any physical records in
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our possession if Polk asked permission from Congress to keep the table or
of any official document which states that the Tunisian government decided
to give the table to President Polk.” We are not certain about the provenance
of the gift.

We have been unable to locate any records in which President Polk
sought congressional consent to accept of, or dispose these gifts.

2. President Andrew Johnson

In Section V.D.3 supra, we discussed a silk cloth that President Johnson
received from Madagascar. This gift found its way to the archives of the
Smithsonian Institution. However, President Johnson seems to have accepted
other foreign state gifts, which he retained after his presidency concluded.

Margaret Johnson Patterson Bartlett recalled that her great-grandfather
would “not accept any gifts that he could not return. He was that kind of a
man.”®”” Kendra Adele Hinkle, a Museum Specialist at the Andrew Johnson
National Historic Site, explained that Johnson would not accept a gift that
was too valuable for him to reciprocate. But, apparently, he would accept
some gifts of lesser value.

Hinkle provided us with a list of foreign state gifts that the Johnson fam-
ily received during his time in the White House, that are now in the archives
of the Johnson Historical Site. ¢”® First, in 1866, Queen Emma of Hawaii vis-
ited the White House.®” She gave President Johnson an “intricately carved
ivory basket.”®® It seems that Johnson kept this gift when he departed from
the White House. We have found no evidence that President Johnson ever
sought congressional consent to keep this gift.

Second, in 1868, President Johnson received a wooden gaming table,
inlaid with a harp and the phrase “Erin Go Bragh.” Johnson’s great-grand-
daughter recalled that the “Irish people presented it,” and there were “six stars
in favor of home rule at that time.”*®' We have no reason to believe that this
gift came from an Irish government, or an Irish government in-the-making.
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We only mention this gift for the sake of historical completeness, and not
because it is relevant to our understanding Foreign Emoluments Clause. It
seems that Johnson kept this gift when he departed from the White House.
We have found no evidence that President Johnson ever sought congressional
consent to keep this gift. Ms. Hinkle told us that “[i]n those days, it was cus-
tomary for out-going presidents to take gifts with them.”

Ms. Hinkle identified two other gifts that were accepted by first lady
Eliza Johnson, which we will discuss infra in Section V.F.2.

3. President Ulysses S. Grant

President Ulysses S. Grant served two terms from 1869 through 1877.
In 1869, Queen Ranavalona II of Madagascar sent gifts intended for President
Andrew Johnson, including silk and a silver urn.®®* By the time the gifts ar-
rived in the United States, President Grant had already begun his term. The
location of these gifts is currently unknown.®®> We were not able to locate
any request by Grant to Congress concerning these gifts.

In 1873, the Samoan government gave President Grant a staff, a fly trap,
and a “sacred mat.”®* The gifts were delivered by Colonel A.B. Steinberger,
who was Grant’s special agent in Samoa.®® In November 1874, Steinberger
urged Hamilton Fish, the Secretary of State,’*® to “acknowledge” the letter
from the Samoan government. He added that the Samoans “virtually tender
their country in parting with these symbols.”**’ These sacred mats were very
important to the Samoan people.®®® (Steinberger would be appointed by the
King of Samoa as premier in 1875.5%)
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On December 11, 1874, Grant wrote back that the gifts “were received
by me in the spirit with which they were offered. You may be assured that |
am duly sensible of the significance of these gifts.”*° Grant did not include
any indication that he was unable to accept the gifts. We were not able to
locate any request by Grant to Congress concerning these gifts. We also were
not able to determine the current whereabouts of these gifts.

4. President Chester A. Arthur

President Chester A. Arthur served between 1881 and 1885. In 1883, a
delegation from Madagascar visited Washington D.C.%*! On March 5, 1883,
the delegation presented gifts to President Arthur, which may have included
silk.®? The chief of the Malagasy mission told President Arthur, “We have
also been made the bearer by our Queen of a few articles of Malagasy work-
manship which she desires you to accept, not as things of value in themselves,
but as tokens of friendly respect.”®®® On March 13, 1883, the United States
ratified the second American-Malagasy Treaty.***

We were unable to locate any official correspondences concerning this
gift. And, based on our research, President Arthur did not seek congressional
consent to accept any gifts from Madagascar. We also were not able to deter-
mine the current whereabouts of these gifts.

5. President Woodrow Wilson

President Woodrow Wilson served between 1913 and 1921. The Office
of Legal Counsel observed in 1963 that “President Wilson refused all foreign
decorations while in office.”®*> His wife, first lady Edith Bolling Wilson,
made that claim in her memoir.®”® During World War I, Wilson stated that he
would decline foreign decorations “by saying that under our laws a special
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authorization of Congress was necessary to their acceptance and that Con-
gress was engaged with matters more important to the common cause.”®’
However, Wilson did not strictly comply with this policy.

Mrs. Wilson recounted another anecdote from 1917. Jean Jules
Jusserand, the French ambassador to the United States,’”® wanted to gift the
Wilsons a “small piece of Gobelin tapestry made at the state factory” in
Paris.®”” Mrs. Wilson replied that “while we did not usually accept valuable
gifts, this was such a gracious tender on the part of his Government that I
would be pleased to accept it in the spirit offered.”””® Two weeks later the
tapestry arrived at the White House. Mrs. Wilson was “[a]ghast” at the giant
tapestry, which was “eighteen and a half by fifteen feet.”’"" It depicted the
marriage of Cupid and Psyche. Mrs. Wilson told the ambassador, “But you
said a small piece.”’* Jusserand replied that he “had not seen it.”’" Mrs.
Wilson said that she “could not accept this” because “[i]t is far too valua-
ble.”’* She suggested that the French “Government meant it for the White
House[,]” and “not as a personal gift.”’® Alas, Jusserand said, “No, not at
all.”’*® He added, “My instructions are that it is absolutely for you.””"’

President Wilson said that he would “leave it in the White House when
his term expired.”’"® He explained, “As a matter of fact, any gift to the White
House must be approved by the Congress, but I am sure there would be no
difficulty there.”’® President Hayes kept the Resolute Desk in the White
House in this fashion. Alas, that plan would not work for the tapestry. Later,
Jusserand received “instructions from his Government” to the effect that “[i]n
no circumstances is the tapestry to be left at the White House.””'” The am-
bassador explained that the tapestry “was sent and accepted beforehand, as a
personal gift.””!" The French government “would be deeply hurt if it were
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now rejected.””'* Mrs. Wilson wrote that this response “was a surprise, and
an embarrassment, but there was too much at stake in the world to risk hard
feelings or a misunderstanding.””"® She concluded, “the gift was mine, and
has been a source of genuine pleasure to me ever since.”’'* Wilson never
sought congressional consent to keep the tapestry.

After the Wilsons left the White House, the tapestry was moved to their
home on S Street, which is now known as the Woodrow Wilson House. It is
still on display there now. We corresponded with John Pucher, the Manager
of President Wilson’s House.”"” He relayed that Wilson’s personal items were
moved from the White House to Wilson House on inauguration day, March
1925. The tapestry was likely included in this move, though we could not
locate a packing list. Pucher said that “[t]he moving of the tapestry would
have been paid for by the federal government as long as the tapestry was
[not?] part of their original collection or furnishings at the White House when
they moved.””'® Pucher added that “[t]he Wilsons did not pay the federal
government fair market value for the tapestry.””'” We could find no record of
any objections that removing the tapestry from the White House could run
afoul of the Foreign Emoluments Clause.

6. President Herbert Hoover

President Herbert Hoover served one term from March 1929 through
March 1933. In April 1931, King Prajadhipok and Queen Rambai of Siam
visited the White House.”'® Hoover was the first President to host a State
dinner with an “Oriental monarch.” Indeed, the King sat at the President’s
right hand side, rather than opposite the President, as was the usual custom.
The King gave President Hoover a gold niello bowl with silver trim.”"” First
lady Lou Henry Hoover also received a gift from the King. She received an
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enamel portrait of the King in a gold frame, encrusted with diamonds.”* Both
of these gilded gifts were valuable.

The Hoovers did not seek congressional consent to accept these gifts.
Nor did they donate the gifts to the Smithsonian Institution. Today, these
items are in the possession of the Herbert Hoover Presidential Library and
Museum in West Branch, Iowa.”?! The Hoover Museum was opened in 1962,
on President Hoover’s 88th birthday.’*

In 1955, Congress enacted the Presidential Libraries Act. The law en-
courages former Presidents to donate their materials to the government,
which are then made available to the American people. Specifically, the gov-
ernment may “accept, for and in the name of the United States, gifts offered
for the purpose of making any physical or material change or addition to a
Presidential archival depository.””* It is not clear that donating a foreign state
gift to a presidential library—and treating it as a gift in the name of the United
States—obviates the need to seek congressional consent. We think this work-
around is even more untenable when the donation is made decades after a
president’s term in office concludes. We do not know where these valuable
gifts were stored between 1931 and 1962. Presumably, they remained in the
private possessions of the Hoovers.

F. Category #6 — First Ladies who accepted foreign gifts

Category #5 included Presidents who (likely) accepted foreign gifts, and
did not surrender them. Category #6 focuses on the first ladies who accepted
foreign gifts. Of course, under no reading of the Constitution would presi-
dential spouses be subject to the Foreign Emoluments Clause. But a foreign
state who wanted to enrich a president could easily provide the gift to the
First Lady as a workaround. Here we, focus on four first ladies: Mary Todd
Lincoln, Eliza Johnson, Eleanor Roosevelt, and Jacqueline Kennedy.

1. First Lady Mary Todd Lincoln

In 1860, the Japanese delegation visited President James Buchanan. In
addition to the gifts discussed earlier,’** the delegation also gave President
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Buchanan a porcelain punch bowl.””> This bowl would remain in the White
House after Buchanan left office in March 1861. In 1862, Mary Todd Lin-
coln, the wife of President Abraham Lincoln, used this punch bowl in an East
Room reception.”*® She filled the bowl with “strong drink.”’*” But after Lin-
coln’s assassination in 1865, the bowl would not stay in the White House.
Today, the bowl is housed in Wheatland, President Buchanan’s home in Lan-
caster, Pennsylvania.”*® The bowl’s path to Wheatland was somewhat circu-
itous.

According to LancasterHistory, Mrs. Lincoln earmarked the bowl for
sale after her husband’s assassination.”” At the time, she had considerable
debts.”?® Joan Cashin wrote that “[sJometime in 1865, [Mrs. Lincoln] sold the
Japanese punch bowl, just as some of her predecessors had sold White House
furniture in the past.””*' Lincoln was widely accused of stealing government
property, though she denied these allegations.”?* According to historian Jean
Baker, “Lincoln removed only her husband’s night table and personal gifts,”
including the punch bowl.”*

George Washington Riggs, a prominent banker, purchased the bowl so
it would not fall into the wrong hands. He displayed it in his home on Eye
Street in Washington. Later, the bowl came into the possession of the
McMullen family. In 1960, the bowl was sold to Wiley Buchanan Jr., a dis-
tant Buchanan relative, for $5,000. Buchanan then donated the bowl to Pres-
ident Buchanan’s House, Wheatland. We are grateful to James McMahon,
the Curator of LancasterHistory, for sharing this information.”**

Ultimately, a foreign state gift given to one President was sold for profit
by a slain President’s wife, but ultimately wound back in the original recipi-
ent’s home.
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2. First Lady Eliza Johnson

Eliza Johnson, the wife of President Andrew Johnson, also received her
share of foreign gifts.”** In 1867, the French government gave Mrs. Johnson
an “elaborate box filled with 40 pounds of chocolate bon-bons.””*® Margaret
Johnson Patterson Bartlett, the President’s great-granddaughter, recalled, that
this box “of candy, with the artificial flowers and what have you, was
given . . . by the French people.””’

On June 5, 1868, a delegation from China arrived at the White House.”*®
(Ten days earlier, Johnson’s impeachment trial adjourned.) The delegation
gave Mrs. Johnson an ornate fan, box, and card holder.

Based on our research, President Andrew Johnson never sought con-
gressional consent for these gifts on his wife’s behalf. Both of these gifts
made their way to the Andrew Johnson National Historic Site.

3. First Lady Eleanor Roosevelt’s Aquamarine

In 1936, President Franklin D. Roosevelt took a “Good Neighbor” tour
to South America.””” On November 27, Roosevelt stopped in Rio de Janeiro
to meet with Brazilian President Getulio Vargas. During that visit, the Presi-
dent received a 1,298 carat aquamarine stone from Vargas’ collection.”*” At
the time, it was the largest cut aquamarine in the world.”*' The circumstances
of that gift are subject to some dispute. Drew Pearson, a journalist, wrote that
the Brazilian Foreign Minister told Pearson that the stone had been given to
President Roosevelt.”*? Pearson wrote that after President Roosevelt’s death,
Eleanor Roosevelt tried to sell the valuable stone. It was valued at $25,000—
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about $400,000 in present-day value.’* At the time, President Roosevelt
earned an annual salary of approximately $75,000.7*

According to Pearson, Mrs. Roosevelt wanted to know whether Tif-
fany’s could divide the jewel up “into smaller pieces and [be] sold for the
benefit of her children.””* Columnist Westbrook Pegler reported that “[a]fter
Roosevelt’s death, this aquamarine showed up in a store on Fifth Avenue
[i.e., Tiffany’s] and the proprietor, wanting to be sure of the title and also the
quality and identity of the jewel, took it to the American Museum of Natural
History.”’*® The stone “was positively identified for him, but with an unoffi-
cial and entirely casual comment that the title might be cloudy, inasmuch as
the President of the United States is not allowed to accept valuable souvenirs
for his own property.”’*’

Mrs. Roosevelt recalled the events differently. In her autobiography,
This I Remember, Eleanor Roosevelt thought “it wise to tell the whole story”
in light of media uproar.”® According to the former first lady, President Var-
gas and his wife asked Under Secretary of State Benjamin Sumner Welles if
“they might send some gifts” to the first lady, “for they knew the rule that no
President of the United States or any government official could accept per-
sonal gifts from a foreign government while in office.””* But apparently,
they thought it was perfectly acceptable to give an extremely valuable gift to
the first lady. Eleanor described it as “one of the biggest and most perfect
stones in the world.””°

President Roosevelt never sought congressional consent to keep the gift.
Franklin gave the stone to Eleanor upon his return. She kept the gem in her
White House safe. President Roosevelt died nine years later in 1945. Eleanor
“could not quite decide what [she] should do with the aquamarine, for [she]
no longer had a really safe place in which to keep it.””*' Eleanor “tried to
have it appraised, but no jeweler seemed able to tell [her] its exact value.”’>
She gave the stone to Bernard Baruch, a wealthy American financier, to
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“make some inquiries about its value.””>* Eleanor “hoped to do something
with [the stone] that would in some way benefit the Brazilian people.”’**

Eleanor was “appalled” at Pearson’s accusation that she “might sud-
denly be accused of having kept out of my husband’s estate something that
had actually belonged to him.” Eleanor asked her son, James, who had trav-
elled to Brazil with Franklin, about the gift. James said the stone was “handed
to [the President] to give to” Eleanor. Still, Eleanor “realized that [her] own
son’s testimony would not be considered very good,” and she “could think of
no other way of proving the point.” And, Eleanor supposed, the Brazilian
foreign minister who spoke to Pearson “had no idea what the difference was
between giving it to my husband and giving it to me.””** She had reason to
doubt Pearson’s reporting. In 1943, President Roosevelt wrote to General
Patrick J. Hurley, that Pearson’s “ill-considered falsehoods have come to the
point where he is doing much harm to his own Government and to other na-
tions. It is a pity that anyone anywhere believes anything that he writes.” "¢

Sumner Welles, the former Under Secretary of State, told Eleanor that
“it would give great pleasure to the Brazilian people if the stone were placed
with Franklin’s other collections in the Library at Hyde Park.””*’ In 1947, the
stone was placed there, where it remains to this day. Eleanor wrote that it
“perhaps does serve a good purpose by symbolizing the kindness and gener-
osity of Brazilian feeling toward our country.””® Pearson recalled that years
later, he visited the Roosevelt Library in Hyde Park.”® Eleanor “carefully
pulled out a drawer to show me that the Brazilian aquamarine was still in-
tact.”’®

This incident illustrates that foreign nations can lavish first ladies with
gifts and possibly avoid otherwise applicable obligations under the Foreign
Emoluments Clause. Indeed, the foreign donors may have this purpose in
mind. Today, the stone is known as the Roosevelt Aquamarine.”
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4. First Lady Jacqueline Kennedy

In March 1962, Mohammed Ayub Khan, the President of Pakistan, gave
First Lady Jacqueline Kennedy an Arabian horse.”** He gifted it when Mrs.
Kennedy visited Pakistan’s annual horse show.’®® The horse’s name was Sar-
dar, which means chief. The bay gelding was flown back to the United States
“under a blanket of secrecy.””’**

The horse had to be quarantined for a month at Ft. McNair, an army
base. Mrs. Kennedy wrote to her husband, pleading that the horse should not
be quarantined. “It seems so rude to the Pakistanis,” she wrote, “to suggest
that their beautiful horse has hoof and mouth disease when obviously he
hasn’t a germ in the world.””® The President, wrote back, teasingly, “[T]he
government had dropped all its other work on domestic and international af-
fairs in order to devote full-time attention to Sardar.””®

The horse remained in quarantine for thirty-four days, and was trans-
ported to Glen Ora, the Kennedys’ private residence. In 1964, following Pres-
ident Kennedy’s death, Mrs. Kennedy moved the horse to her home in Glen
Cove, New York.”®” She called Sardar her “favorite treasure.””’®®

President Jefferson sold a foreign horse on his own authority. Presidents
Van Buren and Tyler asked Congress what to do with a foreign horse, and
then the presidents sold them. Here, Mrs. Kennedy received and kept the
horse—all absent congressional consent.
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G. Category #7 — Modern Presidents restricted by Foreign Gifts and
Decorations Act

The seventh, and final category, turns to three modern presidents. These
presidents were subject to the Foreign Gifts and Decorations Act of 1966,
which imposed specific constraints on the President’s ability to accept for-
eign state gifts. First, following President Nixon’s resignation, many diplo-
matic presents made their way to the Nixon’s private residence in California.
Second, President Obama received the Nobel Peace Prize, and an accompa-
nying cash award. The Office of Legal Counsel determined that the awarding
committee was not an instrumentality of the Norwegian government. Finally,
we consider President Trump’s interactions with the Foreign Emoluments
Cause.

1. Congressional restrictions on foreign gifts

So far, we have only discussed constitutional restrictions on the
acceptance of foreign state gifts—namely, the Foreign Emoluments Clause.
But Congress has also imposed additional statutory restraints on the ability
of federal office-holders to accept foreign gifts. In January 1881, Congress
enacted one such law.’® This statute applied to “[a]ny present, decoration, or
other thing” that was given “by any foreign government” to certain positions
in the federal government. These gifts could not be given directly “to the
individual in person,” but rather had to be “tendered through the Department
of State.” And the State Department could only deliver the gift when “so au-
thorized by act of Congress.”

This statute mirrored the operation of the Constitution’s Foreign Emol-
uments Clause: foreign gifts could only be accepted with the consent of Con-
gress. But it applied to a different category of positions. The Foreign Emol-
uments Clause applies to a “Person holding any Office of Profit or Trust
under” the United States. But the 1881 statute applied to “any officer of the
United States, civil, naval or military.” The former applied to an office under
the United States, while and the latter statute applied to an officer of the
United States. The 1881 statute did not specify who was an “officer of the
United States.” And the President is not expressly identified in the statute.
The scope of the phrase “officer of the United States,” as it was understood
in 1881, is beyond the scope of this Article.””” But if the President was subject
to this statute, several of the Presidents discussed above who served after
1881 appear to have violated the statute: they directly accepted the foreign
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state gifts from foreign officials, which were not tendered through the State
Department, and these presidents did not ever ask Congress for consent to
accept the gifts. The statute did not suggest that recipients could simply do-
nate the gifts to the Smithsonian Institution.

Eighty-five years later, Congress enacted a far more intricate law,
known as the Foreign Gifts and Decorations Act.””' (We introduced this stat-
ute supra in Section IV.B.2.b.) The 1966 statue differs from the 1881 statute
in several important regards. First, the 1881 law required congressional con-
sent to keep more-expensive foreign gifts. But the 1966 law authorized the
acceptance of gifts below a “minimal value tendered and received as a sou-
venir or mark of courtesy.”’* In 1966, that amount was set to $100, and is
now set at $480’"* (Had the numbers been adjusted for inflation, the increased
value should have been closer to $960.”’*) This provision can be seen as a
prospective grant of approval, so that covered officeholders would not need
to seek relief through a private bill.””

Second, Congress consented to the acceptance of a gift more than the
“minimal value” when “it appears that to refuse the gift would likely cause
offense or embarrassment or otherwise adversely affect the foreign relations
of the United States.” But such “tangible” gifts would be “deemed to have
been accepted on behalf of the United States and, upon acceptance, shall be-
come the property of the United States.”

Third, the 1966 statute applied to a far broader range of individuals than
did the 1881 statute. The 1966 law applied to employees of federal agencies,
including civil servants. More importantly the 1966 law expressly extended
to the President, the Vice President, and members of Congress. We do not
think these elected positions hold “office[s] . . . under the United States,” as
that term is understood in the Foreign Emoluments Clause. But the 1966 law
squarely applies to these elected positions. Finally, the statute extended to the
spouse of anyone covered by this new regime. As a general matter, husbands
and wives of office-holders do not hold any type of office.
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The first President who would serve a full term under the Foreign Gifts
and Decorations Act was Richard Nixon.

2. President Richard Nixon

President Nixon resigned on August 9, 1974. That afternoon, Richard
and Pat Nixon boarded a helicopter and left the White House.”’® The couple
would return to their home in San Clemente, California. During his six years
in office, Nixon received nearly 2,000 gifts from foreign governments, worth
at least $2 million. But when Nixon left the White House, the State Depart-
ment listed many of those gifts as “missing” from the General Service Ad-
ministration’s collections of foreign gifts.””’

For example, on August 11, 1974, Pat Nixon told the White House gift
units that she would “retain” a gift given to her by the Shah of Iran.”’® The
present was a “a very fine hand-painted miniature portrait of the President
done on ivory ... [with an] 18-karat gold oval frame on easel back sur-
rounded with golden leaves and branches, many ‘blossoms’ of single and
clustered turquoise and sapphire stones.”””” The Shah gifted a dozen other
gifts, including “a magnificent carpet from Isfahan,” Iran.”® Mrs. Nixon also
held onto a “pale green glass art object” she received from Mme. Chiang Kai-
Shek.”®! Indira Gandhi, the Prime Minister of India, also gave Mrs. Nixon a
silver box.”®* The Nixon daughters received a 22-karat gold bracelet from
Indonesia, another bracelet from Nicaragua, and gold compacts with dia-
monds from West Germany. Mrs. Nixon received three pieces of jewelry
from a Saudi prince in 1972, including an emerald-and-diamond pin.”® No
one in the White House had heard of the gifts until a reporter made inquiries
in March 1974.7* Mrs. Nixon kept those jewels in her bedroom wall safe.”™
The State Department identified, among other missing gifts, “a magnificent
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clock,” a “beautiful inscribed tray,” “golden tapestry-like material,” “an or-
nate gold box,” “a gold Swiss vest watch,” and two matching “his-and-hers”
watches.”*®

Like Eleanor Roosevelt before her, Mrs. Nixon did not keep the gifts on
public display. The government believed the Nixons had custody of many of
those gifts, and that the first family had tried to take the files from the gift
units to their California home. President Ford’s aides impounded the records,
on suspicion they contained Watergate tapes. The General Services Admin-
istration (GSA) stored more than 200 crates of materials. Over the next three
years, the status of Nixon’s gifts remained unsettled. The gifts, along with
other White House tapes and documents, were locked in a legal battle: Did
Nixon retain ownership of these materials after he resigned?

On June 28, 1977, the Supreme Court decided Nixon v. General Services
Administration.”®" This decision allowed the GSA to inspect Nixon’s papers
and other belongings. On July 27, 1977, GSA notified Nixon that the agency
would search the crates, which contained foreign gifts.”*® Nixon sued GSA,
and a trial court entered a temporary restraining order to block the search.”™
But that order would not be extended.

On August 24, 1977, Judge Aubrey E. Robinson held a hearing.”® Evan
S. Dobelle, the U.S. Chief of Protocol asked the court’s permission to inspect
the crates.””! In particular, he wanted to search Box 118-C.” That crate con-
tained photographs of jewelry and other items that were not recorded by the
gift unit. Dobelle said, “I have no desire to further impugn the integrity of
Richard Nixon and his family, but there are sufficient allegations that give
me concern to proceed.””* After a two-hour hearing, Judge Robinson ruled
that the federal government could scrutinize the boxes.””* Shortly after the
hearing, GSA opened one of the crates.”” It contained a statute of Isis from

786. Id.

787. Nixon v. Adm’r of Gen. Servs., 433 U.S 425 (1977).
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gifts.html?searchResultPosition=1 [https://perma.cc/FB4W-PQTB].

789. Timothy S. Robinson, File Search for Nixon Gifts Approved, WASH. POST, Aug. 27, 1977,
at A2, [https://perma.cc/GWT8-WYQC].

790.  See Officials Authorized to Search Nixon Materials for ‘Missing’ Gifts, GADSEN TIMES,
Aug. 25, 1977, at 4, https://news.google.com/newspa-
pers?nid=1891&dat=19770825&id=294pAAAAIBAJ&sjid=KtYEAAAAI-
BAJ&pg=1213,3796700 [https://perma.cc/Y G7TK-TRFZ].

791. Seeid.
792. Id.
793. Id
794. Id.

795. Id.



2024] OFFICES AND OFFICERS: PART V 399

the sixth century B.C., which was gifted by Egyptian President Anwar Sa-
dat.””® President Charles DeGaulle of France had also given Nixon a Louis
XVI white marble clock.”’

Nixon’s aide said the claims that the President deliberately took valua-
ble items was “utterly false.””*® Rather, it was possible that the items were
inadvertently packed and transported to the Nixon home in San Clemente.”’
“If it turns out that any state gifts were inadvertently sent to San Clemente,
then we’ll return the things as soon as we can,” the aide said.*”® “The problem
is there were some 2,000 gifts and, as far as we know, 99.9 percent are in
Washington.”®' According to the New York Times, Mr. Nixon was “angry”
that he was accused of stealing the foreign gifts.*** Five years earlier, he told
the press, “Well, I’'m not a crook. I’ve earned everything I’ve got.”®” Mrs.
Nixon was “deeply hurt by implications that they intentionally kept some
valuable foreign gifts that belong to the Government.””**

In March 1978, the controversy came to a close.’” About thirty gifts
from foreign governments were found in Nixon’s home.**® The National Ar-
chives determined the gifts were packed accidentally.®®” Dobelle, the Chief
of Protocol said, “We have no evidence to indicate that there was or ever had
been any conscious attempt by the former President, his family or staff to
convert these items to their own use.” The presents were ultimately returned
to the government.
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3. President Barack Obama

President Barack Obama’s term began in January 2009. Eight months
later, in October 2009, the Norwegian Nobel Committee announced that the
Nobel Peace Prize would be awarded to President Obama.*”® The prize in-
cluded a cash award of ten million Swedish Kroner (approximately $1.4 mil-
lion). Obama was not the first sitting President to be awarded the prize. In
1906, President Theodore Roosevelt received the prize,*” as did President
Woodrow Wilson in 1920.%'

Almost immediately, scholars argued that the Foreign Emoluments
Clause barred President Obama from receiving the prize. Ronald D. Rotunda
(who was Blackman’s constitutional law professor) and J. Peter Pham con-
tended that the “five-member Nobel commission is elected by the Storting,
the parliament of Norway.”®'! Therefore, the authors claimed “the award of
the peace prize is made by a body representing the legislature of a sovereign
foreign state.”®'?

On December 7, 2009, the Office of Legal Counsel released a nineteen-
page memorandum opinion, authored by Acting Assistant Attorney General
(and now-Circuit Judge) David J. Barron. The opinion concluded that “the
Norwegian Nobel Committee is not a ‘King, Prince, or foreign State.’”"'?
Therefore, the Nobel Prize was not subject to the Foreign Emoluments
Clause. Here, we offer no opinion on whether this conclusion was correct.
Rather we focus on one sentence in the OLC opinion, and really one word:
“The President surely ‘hold[s] an[] Office of Profit or Trust.””®'* Surely. The
opinion did not discuss, let alone acknowledge, the foreign state gifts ac-
cepted by President Washington and his successors during the Early Repub-
lic. The opinion showed no awareness of the other presidents, including Wil-
son himself, who accepted foreign state gifts without seeking congressional
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consent. The opinion also did not discuss any of the textualist arguments con-
cerning the meaning of the phrase “Office . . . under the United States.” OLC
simply took this conclusion as a given. Surely.

President Obama received the award in Oslo on December 10, 2009. He
donated the $1.4 million prize to charities.®" (This donation could have re-
duced Obama’s income tax liability in connection with the prize money re-
ceived: that is, by approximately $500,000.%'¢)

Less than a year later, OLC took a less categorical position on whether
the phrase “Officers of the United States” overlaps with the phrase “Of-
fice . . . under the United States.” Assistant Attorney General Barron opined
that “only those persons considered officers within the meaning of the Ap-
pointments Clause ... may be subject to the [Foreign] Emoluments
Clause.”®'” He made no efforts to reconcile his opinions.

OLC has not acknowledged Hamilton’s role as Treasurer of the United
States in drafting the civil list, the bribery statute enacted by the first Con-
gress, or any other evidence that concerns the “office . .. under” drafting
convention.*® In the 1963 opinion concerning honorary Irish citizenship for
President Kennedy, OLC cited Joseph Story’s Commentaries concerning the
Foreign Emoluments Clause, but did not cite Story’s general interpretation
of the meaning of the phrase “office . . . under the United States.” There is a
wealth of historical information that OLC has simply ignored.

OLC seemed to conclude that the Constitution’s “office”- and “officer”-
language could be used interchangeably. The 1963 opinion treated the
phrases “office of profit or trust under the United States,” “officers of the
United States,” and “office” as synonyms.*"® This fluid approach to constitu-
tional text is at odds with a 1982 OLC opinion that affirms that different “lan-
guage” relating to offices in different constitutional clauses relates to differ-
ent “purpose[s].”*** Four years later, OLC clarified that the 1982 opinion
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“advise[d] that a person may hold an ‘office of profit or trust’ under the [For-
eign] Emoluments Clause without necessarily being an ‘officer of the United
States’ for purposes of the Appointments Clause.”**!

And in 1988, OLC explained that

[t]he [Foreign] Emoluments Clause must be read broadly in order to

fulfill that purpose. Accordingly, the Clause applies to all persons

holding an office of profit or trust under the United States, and not
merely to that smaller group of persons who are deemed to be “officers

of the United States” for purposes of [the Appointments Clause.]**

To date, OLC has not revisited the 2009 Nobel Prize memorandum. Of
course, this silence may be due to the fact that no “client” in the Executive
Branch has asked OLC to review its prior advice. But other elements of the
Department of Justice, as well as the Congressional Research Service, have
shifted their opinion.

4. President Donald Trump

President Trump made the Foreign Emoluments Clause great again.
Prior to his election, this obscure provision of the Constitution was the stuff
of obscure legal scholarship. However, Trump’s business interests triggered
more than four years of litigation, in seven different federal courts, based on
the Foreign Emoluments Clause. This section walks through President-Elect
Trump’s plan to deal with any profits he would receive from foreign govern-
ments. Next, we will consider how the Department of Justice shifted its po-
sition regarding whether the President was subject to the Foreign Emolu-
ments Clause. The Civil Division would only “assume” that the President
Trump was subject to the clause. Likewise, the Congressional Research Ser-
vice acknowledged that this issue is open to debate. Yet, the one judge who
provided a thorough treatment of whether the President was subject to the
Foreign Emoluments Clause did not at all discuss the foreign gifts accepted
by President Washington and his successors during the Early Republic. Fi-
nally, we discuss the foreign state gifts that President Trump received.

a. President-Elect Trump’s Plan

On November 8, 2016, Donald J. Trump was elected President. Almost
immediately, arguments arose that Trump’s business interests would run
afoul of the Foreign Emoluments Clause. Specifically, critics warned that
foreign governments would patronize Trump-related hotels and restaurants

821. Application of the Emoluments Clause to Part-Time Consultant for the Nuclear Regul.
Comm’n, 10 U.S. Op. O.L.C. 96, 98 (1986).
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as a means to curry favor with the new President. Moreover, according to
some academics, the profits from those business transactions that flowed to
Trump would be prohibited emoluments.

On January 11, 2017—nine days before the inauguration—President-
Elect Trump appeared at a press conference with his attorney, Sheri Dillon
of the Morgan Lewis law firm.*”® Morgan Lewis also released a six-page
White Paper.®** Dillon stated that “business in the ordinary course at any of
the Trump International Hotels” would not violate the Foreign Emoluments
Clause because “[e]moluments [do] not encompass all payments of any kind
from any source, and would not have included revenues from providing
standard hotel services to guests.”*> Again, the meaning of the word “emol-
ument” is beyond the scope of this Article.**® But relevant for our purposes
is the plan Trump’s attorney adopted: “the President-Elect is announcing he
will donate all profits from foreign governments’ patronage of his hotels and
similar businesses during his presidential term to the U.S. Treasury.”®*” The
White Paper explained that “[h]istorically, when federal officers received a
gift or emolument from a foreign state, they surrendered possession of it to
the federal government.”®*®

This plan, at least superficially, resembles what we described above as
Category #3. Presidents John Quincy Adams and Abraham Lincoln unilater-
ally deposited foreign state gifts in government archives, without seeking
congressional consent. With his approach, they would not personally profit
from the foreign gifts, and, arguably, avoided the need to lay the gifts before
Congress. Trump’s plan, as designed, would donate any profits he received
from foreign governments with the United States Treasury. As Trump’s term
unfolded, he would donate approximately $440,000 to the United States gov-
ernment.**’

This proposal, however, did not satisfy Trump’s critics. Shortly after the
inauguration, Trump was sued for violating the Foreign Emoluments Clause.
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We have discussed this litigation at some length in Section III.C of the second
installment of our ten-part series.**° Here, we focus on how the Department
of Justice, the Congressional Research Service, as well as the courts, ad-
dressed the foreign state gifts given to past presidents.

b. The Department of Justice Civil Division

The Department of Justice’s Civil Division represented President
Trump in several cases concerning the Foreign and Domestic Emoluments
Clauses. DOJ only represented the President in the cases filed against the
President in his official capacity. In one case, Plaintiffs brought claims
against the President in his individual capacity. President Trump retained pri-
vate counsel to represent him in regard to plaintiffs’ individual capacity
claims.

In amicus briefs and in our publications, we (Blackman and Tillman)
argued that the President is not subject to the Foreign Emoluments Clause.
DOJ did not affirmatively adopt the Blackman-Tillman position concerning
the scope of the Foreign Emoluments Clause. Nor did DOJ reject that posi-
tion. In a February 2018 letter to the U.S. District Court for the Southern
District of New York, DOJ Civil Division lawyers stated that “the govern-
ment has not conceded that the President is subject to the Foreign Emolu-
ments Clause.”®' This letter represented a shift from the DOJ’s 2009 OLC
opinion, which stated, without any analysis or explanation, that the Foreign
Emoluments Clause “surely” applies to the President.

Subsequently, and in-line with the position it put forward in the U.S.
District Court for the Southern District of New York, DOJ made similar state-
ments in the U.S. District Courts for the District of Maryland (“We assume
for purposes of this Statement that the President is subject to the Foreign
Emoluments Clause®*?) and in the District of Columbia (“For purposes of
his motion to dismiss, the President has assumed that he is subject to the For-
eign Emoluments Clause on the assumption that he holds an ‘Office of Profit
or Trust’ within the meaning of the Clause.”*?).

The DOJ’s position emulated Schrodinger’s Cat: maybe the Foreign
Emoluments Clause applies to the President; maybe it doesn’t; don’t ask; we
won’t tell. Without question, the government knows how to take a decisive
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position on similar questions. For example, DOJ argued in a 2018 Supreme
Court brief that an administrative law judge must be considered an “Officer
of the United States” for purposes of the Appointments Clause, even though
the historical record and an established body of judicial precedent was in
conflict with its litigation position.*** Yet when it comes to the President and
the Foreign Emoluments Clause, the Department of Justice proceeded with
all deliberate agnosticism.

In an April 30, 2018 brief, the DOJ Civil Division cast further doubt on
the OLC memorandum.®’ The brief described the issue of whether the Pres-
ident is subject to the Foreign Emoluments Clause as a “novel question,” not
one—as Plaintiffs insisted—that is settled by longstanding Executive Branch
precedent. The Civil Division brief also raised a red flag by contending that
OLC had reached its 2009 conclusion on this issue “without discussion.”
While the 2009 memorandum spanned thirteen pages in length, the Civil Di-
vision now points out the obvious: the memorandum’s analysis about the
scope of the Foreign Emoluments Clause and its application to the presidency
is only one word long: “surely.”

The 2018 Civil Division brief also made a series of “observations” about
the “historical evidence” that Tillman and Blackman advanced. First, the
brief discussed the import of the 1790 bribery statute enacted by the First
Congress. (We discussed this 1790 statute in Section V of the fourth install-
ment of our ten-part series.**®) DOJ observed, “the 1790 Act enacted by the
First Congress would” likely be unconstitutional “if applied to Members of
Congress or the President, if such officials hold ‘offices under the United
States.”” In other words, this statute, which uses “office under the United
States”-language, is only constitutional if that language does not reach any
elected federal officials. Here, the Civil Division follows our logic. Second,
DOJ discussed the relevance of Alexander Hamilton’s 1792 financial state-
ment. (We discussed Hamilton’s statement statute in Section IV of the third
installment of our ten-part series.**’) DOJ did not dispute the relevance of
Hamilton’s list to the meaning of the “Office . .. under the United States”
drafting convention. Third, DOJ discussed the relevance of certain gifts Pres-
ident Washington accepted: “In the absence of any evidence of congressional
consent, Washington’s acceptance of these gifts may suggest that he did not
believe he was subject to the Clause.” Fourth, DOJ discussed the relevance
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of certain gifts President Jefferson accepted. DOJ suggested there is no indi-
cation that Jefferson felt his decision concerning the bust was controlled by
the Foreign Emoluments Clause.**®

In sum, the Civil Division has expressed an awareness of historical evi-
dence that casts substantial doubt on the commonly-held view that the For-
eign Emoluments Clause applies to the President. But DOJ did not take a firm
position on this issue. The Civil Division’s uncertainty is difficult to square
with the Office of Legal Counsel’s 2009 opinion that “the President surely
hold[s] an ‘Office of Profit or Trust’ under [the United States]” for purposes
of the Foreign Emoluments Clause. If this position was “surely” true, then
the DOJ Civil Division would not have filed Schrodinger briefs that did not
take a position on an issue central to plaintiffs’ entire case and DOJ’s client’s
defense: the President of the United States in his official capacity. We can
only speculate on why the Department of Justice took such an indecisive po-
sition. Imagine the headlines: “President argues in court that the Constitution
allows him to accept unlimited gifts from foreign governments.” The far
more palatable argument is the technocratic position DOJ has maintained: the
political process, and not the courts, should resolve this dispute; and certain
business transactions are not “emoluments.”

Both the DOJ and the OLC should revisit their positions.*** At a mini-
mum, OLC should recognize that there is contrary authority that leaves this
question unresolved. Indeed, the DOJ Civil Division has already adopted this
view. The Congressional Research Service has likewise shifted its position
on whether the President is subject to the Foreign Emoluments Clause.

¢. The Congressional Research Service

The Congressional Research Service (CRS) is “a federal legislative
branch agency located within the Library of Congress, [that] serves as shared
staff exclusively to congressional committees and Members of Congress.”*
In 2012, CRS stated that “[t]he President and all federal officials are restricted
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by the Constitution, at Article I, Section 9, [C]lause § . . . .”®*! This categori-
cal position mirrors OLC’s statement in 2009 that the President is “surely”
subject to the Foreign Emoluments Clause. However, in 2016, CRS shifted
its position to something of a hedge: the Foreign Emoluments Clause “might
technically apply to the President.”®* This change was significant, and war-
rants praise. CRS acknowledged that this issue may not be as simple and
straightforward as its staff and others once thought. And we attribute that
shift to Tillman’s scholarship in this area.

More recently, CRS has explained its revised position. On September
25,2019, the House Subcommittee on Economic Development, Public Build-
ings, and Emergency Management held a hearing that concerned the Foreign
Emoluments Clause. We submitted a joint statement for that hearing.*** Mi-
chael A. Foster, a legislative attorney for CRS, also submitted a statement.***
Only seven years earlier, CRS stated, without any analysis, that the President
was subject to the Foreign Emoluments Clause. Now, CRS devoted nearly
three full pages of analysis, with two dozen footnotes, to the “important
threshold issue” about who “is subject to” the Foreign Emoluments Clause.
The statement referenced the “significant academic debate about whether Of-
fice of Legal Counsel’s conclusion comports with the original public mean-
ing of the Foreign Emoluments Clause.”

Foster’s subcommittee statement cited Tillman and Blackman’s schol-
arship several times. First, CRS cited the Tillman/Blackman taxonomy, in
which “the Foreign Emoluments Clause does not apply to elected officials
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CONSPIRACY (Oct. 7, 2019, 7:15 AM), https://reason.com/volokh/2019/10/07/the-inspector-
general-general-services-administration-refuses-to-acknowledge-her-plain-error-about-the-domes-
tic-emoluments-clause/ [https://perma.cc/FTG6-7RUS].

844. Landlord and Tenant: The Trump Administration’s Oversight of the Trump International
Hotel Lease: Hearing Before the Subcomm. on Econ. Dev., Pub. Bldgs., and Emergency Mgmt. &
H. Comm. on Transp. and Infrastructure, 116th Cong. 33, at 62(2019) [hereinafter Landlord and
Tenant], , https://www.congress.gov/116/chrg/CHRG-116hhrg41130/CHRG-116hhrg41130.pdf,
https://crsreports.congress.gov/product/pdf/TE/TE10037  [https://perma.cc/BSTT-P7YY] (state-
ment of Michael A. Foster, Legis. Att’y, Cong. Rsch. Serv.).
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such as the President, but only to certain appointed federal officers.”* Sec-
ond, beyond the “textual and structural arguments,” CRS also cited the
“Founding-era historical evidence” raised by in Tillman and Blackman’s
amicus briefs. Here is an excerpt from the report:

To support the view that the Foreign Emoluments Clause does not ap-

ply to the President, academics have observed that, among other

things: (1) a 1792 list produced by Alexander Hamilton of “every per-

son holding any civil office or employment under the United States”

did not include elected officials such as the President and Vice Presi-

dent; (2) George Washington accepted gifts from the Marquis de Lafa-

yette and the French Ambassador while President without seeking con-

gressional approval; and (3) Thomas Jefferson similarly received and

accepted diplomatic gifts from Indian tribes and foreign nations, such

as a bust of Czar Alexander I from the Russian government, without

seeking congressional approval.®*¢

CRS also cited evidence and arguments that the Plaintiffs relied upon
which supported the contrary view. CRS, however, did not adopt one side of
this debate over the other; rather, it flagged legitimate arguments which exist
on both sides of the issue. In doing so, CRS cast doubt on the Office of Legal
Counsel’s 2009 conclusion that the Foreign Emoluments Clause “surely” ap-
plies to the President.®*’

d. The Foreign Emoluments Clause litigation

During the Foreign Emoluments Clause litigation, only one judge pro-
vided a thorough treatment of whether the President was subject to the For-
eign Emoluments Clause: Judge Peter Messitte. In his court, the United States
District Court for the District of Maryland, Blackman and Tillman submitted
an amicus brief, which discussed the foreign state gifts accepted by Presi-
dents Washington and Jefferson.**® The court’s opinion spent nearly four

845. Id. at 68 n.47 (citing Josh Blackman & Seth Barrett Tillman, The Emoluments Clauses
Litigation, Part 1: The Constitution’s Taxonomy of Olfficers and Offices, WASH. POST: THE
VOLOKH CONSPIRACY (Sept. 25, 2017, 10:04 AM), https://www.washingtonpost.com/news/vo-
lokh-conspiracy/wp/2017/09/25/the-emoluments-clauses-litigation-part-1-the-constitutions-taxon-
omy-of-officers-and-offices/ [https://perma.cc/397U-J2TX] (“[T]he text and history of the Consti-
tution, and post-ratification practice during the early republic, strongly support the counterintuitive
view: The president does not hold an ‘Office . . . under the United States.’”)).

846. Landlord and Tenant, supra note 844.

847. We develop CRS’s position in more depth. See Josh Blackman & Seth Barrett Tillman,
The Congressional Research Service Has Shifted Its Position on Whether the Foreign Emoluments
Clause Applies to the President, VOLOKH CONSPIRACY (Oct. 3, 2019, 7:30 AM), https://rea-
son.com/volokh/2019/10/03/the-congressional-research-service-has-shifted-its-position-on-
whether-the-foreign-emoluments-clause-applies-to-the-president/ [https://perma.cc/9G7T-UUH3].

848.  See Motion for Leave to File Brief of Scholar Seth Barrett Tillman and Judicial Education
Project as Amici Curiae in Support of the Defendant, District of Columbia v. Trump, No. 8:17-cv-
01596-PIM (D. Md. Oct. 6, 2017), [https://perma.cc/HK64-R7AU].
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pages responding to some of our arguments with regard to the “text, history,
and purpose” of the Foreign Emoluments Clause.*” However, the court did
not even mention the Washington and Jefferson gifts. We think this omission
is significant. Rather than confront some of the strongest evidence in support
of our position, the court simply ignored it. The court addressed other evi-
dence concerning President Washington’s actions,*° but not Washington’s
gifts.

e. Trump’s acceptance of foreign state gifts

The final stop in our analysis of Donald J. Trump focuses on the actual
foreign state gifts that he received during his presidency. During Trump’s
presidency, he accepted valuable gifts from Saudi Arabia and other coun-
tries.™' However, when President Trump’s term concluded, there was not a
full accounting of the various foreign gifts he received.®? In November 2021,
the State Department’s Office of the Inspector General determined that “lack
of accurate recordkeeping and appropriate physical security controls contrib-
uted to the loss of the gifts.”

In April 2022, the Department of State made what the New York Times
called a “highly unusual disclosure.”*** Specifically, the report alleged that
the State Department’s “Office of the Chief of Protocol, which was run by a

849. District of Columbia v. Trump, 315 F. Supp. 3d 875, 883 (D. Md. 2018), vacated, 838 F.
App’x 789 (4th Cir. 2021).

850. Blackman & Tillman, supra note 289.

851. Michael S. Schmidt, White Tiger and Cheetah Furs: A Mess of Trump Gift Exchanges,
N.Y. TIMES (Oct. 11, 2021), https://www.nytimes.com/2021/10/11/us/politics/trump-gifts.html
[https://perma.cc/MD55-KAHV].

852.  Office of the Chief of Protocol; Gifts to Foreign Employees from Foreign Government
Sources Reported to Employing Agencies in Calendar Year 2020, 87 Fed. Reg. 21247 n.1 (Apr. 11,
2022), https://www.govinfo.gov/content/pkg/FR-2022-04-11/pdf/2022-07641.pdf
[https://perma.cc/FDTS5-ANGS] (“The State Department’s Office of the Chief of Protocol did not
submit the request for data to all reporting agencies prior to January 20, 2021 (at which time there
was a change in administrations). In addition, the Executive Office of the President did not, prior to
that date, transmit to the Secretary of State a listing of all statements filed during the preceding year,
2020. As a result, the data required to fully compile a complete listing for 2020 is unavailable. The
Office of the Chief of Protocol has since made attempts to collect the required data from the current
authoritative sources, the National Archives and Records Administration (as to gifts for the Presi-
dent and the First Family) and the General Services Administration (as to gifts for the Vice President
and Family and for White House staff), but it has confirmed that potentially relevant records are not
available to the State Department’s Office of the Chief of Protocol under applicable access rules for
retired records of the Executive Office of the President and the Office of the Vice President.”).

853.  OFF. OF INSPECTOR GEN., U.S. DEP’T OF STATE, ESP-22-01, MANAGEMENT ASSISTANCE
REPORT: OFFICE OF THE CHIEF OF PROTOCOL GIFT VAULT ACCESS CONTROLS (2021),
www.stateoig.gov/uploads/report/report_pdf file/esp-22-01_9.pdf [https://perma.cc/5QVS-
XVWBI.

854.  Michael S. Schmidt, Trump Officials Failed to Provide Accounting of Foreign Gifis, N.Y.
TIMES (Apr. 8, 2022), https://www.nytimes.com/2022/04/08/us/politics/trump-foreign-gifts.html
[https://perma.cc/2Y6Z-A72D].
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Trump appointee until Jan. 20, 2021, had failed before Mr. Trump left office
to ask the White House for a list of the gifts it received, and that Mr. Trump’s
White House left office without providing one.”®>

In March 2023, the Committee on Oversight and Accountability Dem-
ocrats released a staff report concerning “former President Trump’s failure
to disclose gifts from foreign government officials while in office.”®*® The
report claimed that “The Trump White House failed to report over a hundred
foreign gifts given to the President and the First Family” from China, Saudi
Arabia, India, and other governments.®’ These gifts, the report claimed, to-
taled more than $150,000.*°® The specific items were listed in an appendix.®
They included an Uzbek silk carpet, a dagger with an ivory handle from Qa-
tar, and a sabre from Bahrain. These specific items, however, were in the
possession of the federal government, and were not with the Trump family.

Other gifts were not in the possession of the federal government. Shortly
before the 2020 election, the President of El Salvador gave President a
“larger-than-life-sized painting of President Trump.”* The report could find
“no records of the painting’s disposition,” but there were “certain records
suggest[ing] the portrait may have been moved to Florida as ‘property of the
former President’ in July 2021.”%! The eight-foot-tall portrait turned up near
an electrical room “next to a stack of old yoga mats” at Trump National Doral
hotel in Miami.*®?

855. Id.

856. COMM. ON OVERSIGHT & ACCOUNTABILITY, U.S. HOUSE OF REPRESENTATIVES, SAUDI
SWORDS, INDIAN JEWELRY, AND A LARGER-THAN-LIFE SALVADORAN PORTRAIT OF DONALD
TRUMP: THE TRUMP ADMINISTRATION’S FAILURE TO DISCLOSE MAJOR FOREIGN GIFTS 2 (2023),
https://oversightdemocrats.house.gov/sites/democrats.over-
sight.house.gov/files/2023.03.17%20COA%20Democrats%20Foreign%20Gifts%20Interim%20R
eport%20FINAL.pdf [https:/perma.cc/AQS2-P624].

857. Id.

858. Id. at 6.

859. Id. at 6 n.21 (a link to the appendix can be found here: [https://perma.cc/6SRY-E6HD]).

860. Id. at 8; Email from Ronald Johnson, U.S. Ambassador to El Sal., to Exec. Off. of the
President(Nov. 19, 2020, 6:39 PM) (on file with U.S. House of Representatives),
[[https://perma.cc/AFZ5-B3UN]; Jacqueline Alemany & Josh Dawsey, Two Gifts to Trump Family
from Foreign Nations are Missing, Report Says, WASH. POST (Mar. 17, 2023, 12:33 PM),
https://www.washingtonpost.com/politics/2023/03/17/donald-trump-foreign-gift/
[https://perma.cc/VEMI-TQGY].

861. COMM. ON OVERSIGHT & ACCOUNTABILITY, supra note 856, at 9.

862. Maria Abi-Habib & Ana Maria Hanssen, That Missing Trump Portrait? Found, Next to
Some  Old  Yoga  Mats, N.Y. TIMES (Mar. 23, 2023), https://www.ny-
times.com/2023/03/23/world/americas/missing-trump-portrait-found-florida.html
[https://perma.cc/AK26-5PUX].
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The Israeli government had loaned ancient ceramic lamps to the White
House for a Chanukkah celebration in 2019.%®* They also turned up at Mar-
a-Lago, but the Israeli government has not yet been able to secure their re-
turn.®%*

H. Making Sense of These Seven Categories

So far, we have profiled the practices of more than thirty presidents.
Rather than presenting clear streams of Executive Branch authority, the situ-
ation is more muddled. It seems presidential efforts to comply with the For-
eign Emoluments Clause peaked in the 1830s—and it went downhill from
there. How then do we consider these competing practices? We offer two
frameworks. First, in light of McPherson v. Blacker, practices during the
Early Republic are more probative than later-in-time practices. Second, ex-
ecutive-branch intrusions on Congress’s powers take precedence over exec-
utive-branch acquiescence to Congress’s assertion of its powers. Stated dif-
ferently, traditions of defiance trump traditions of surrender.

1. A Muddled Chronology of Presidential Gifts

In 2018, Blackman published an essay in the South Texas Law Review,
titled Defiance and Surrender.*®® This essay was based on briefs Blackman
and Tillman filed in the then-pending Foreign Emoluments Clause litigation.
Blackman addressed two streams of historical practice. First, Presidents
Washington, Jefferson, Madison, and Monroe openly accepted foreign gifts
without seeking congressional consent. Second, Presidents Jackson, Van Bu-
ren, Tyler, and Lincoln asked Congress to dispose of foreign gifts. The prac-
tices of the four presidents from the early Republic seemed to be diametri-
cally opposite from the practices of the four subsequent antebellum
presidents. There is a way to analyze these two streams of authority, and we
will explain that methodology infra. But since this 2018 publication, we have
further researched the gifts given to these eight presidents, as well as gifts

863. Hannah Gillott, Israel Is Trying to Recover ‘National Treasures’ Held at Trump’s Florida
Home, THE JEWISH CHRON. (July 18, 2023), https://www.thejc.com/news/israel-is-trying-to-re-
cover-national-treasures-held-at-trumps-florida-home-euu7b2vq [https://perma.cc/M88S-MVUS].

864. Amir Tibon & Nir Hasson, Israeli Antiquities Are Stranded at Trump’s Florida Estate as
Authorities Fail to Retrieve Them, HAARETZ (July 18, 2023), https://www.haaretz.com/israel-
news/2023-07-18/ty-article/.highlight/israeli-antiquities-remain-stranded-at-trumps-estate-as-au-
thorities-fail-to-retrieve/00000189-6448-dc6b-a319-ee593e850000?1ts=1689675223756
[https://perma.cc/USIP-JGLC]; Bethan McKernan, Treasures Lent by Israel for White House event
‘Stranded at Mar-a-Lago’, THE GUARDIAN (July 18, 2023),
https://www.theguardian.com/us-news/2023/jul/18/treasures-lent-by-israel-for-white-house-event-
stranded-at-mar-a-lago-donald-trump [https:/perma.cc/ZD8W-WS5Z3].

865. Josh Blackman, Defiance and Surrender, 59 S. TEX. L. REV. 157 (2017).
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given to two dozen more presidents. Much of this research above is novel,
and has not yet been discussed in the context of the Foreign Emoluments
Clause. Now, in light of the full sweep of history, the chronology is more
complicated than what we (and others) had thought. It seems presidential ef-
forts to comply with the Foreign Emoluments Clause peaked in the 1830s—
and it went downhill from there. There are not simply two streams of author-
ity.%® There is a muddled puddle.

a. Category #1, Revisited

In this Article, we provided some new context concerning the Washing-
ton gifts. We were able to establish the value of the full-length framed portrait
Washington received from the French ambassador. Likewise, though Wash-
ington and Lafayette were close friends, diplomatic correspondences suggest
that the key to the Bastille was a state gift. And in any event, foreign gifts
given in a “personal capacity” would still be covered by the Foreign Emolu-
ments Clause. Those who favor a rigorous enforcement of that provision
would not stand by idly if foreign dignitaries gave “personal” gifts to their
“friends” in American government.

In prior writings, we documented President Jefferson’s gifts from the
Indian tribes, as well as the bust of Czar Alexander 1. This Article provides
our first sustained treatment of the Tunisian horses. During the Foreign Emol-
uments Clause litigation, some advocates contended that Jefferson’s decision
to sell the horses was proof that he was complying with the Foreign Emolu-
ments Clause. We think the Jefferson precedents offer evidence supporting
both points of view. The evidence is less than clear. Here, Jefferson sold the
horses to provide funds that would sustain the Tunisian envoy during his stay
in the United States. Moreover, if Jefferson thought that he was bound by the
Foreign Emoluments Clause, and the horses were subject to that provision,
arguably Jefferson would have had to submit the horses to Congress to decide
whether and how to sell them. As a matter of basic property law, one cannot
order the sale of something one does not own. And no one has yet to point to
any statutory authority authorizing Jefferson to sell horses which (purport-
edly) belonged to the United States. We suspect no such authority exists.

Presidents Van Buren and Tyler, by contrast, sought congressional con-
sent before selling horses they had received as foreign state gifts. Jefferson’s
treatment of the horse gift, like his keeping of the bust and the Indian gifts,
are consistent with the practices of President Washington. Finally, we intro-
duce some evidence concerning an engraved portrait and a fur that Jefferson
received from Thaddeus Kosciuszko. More research is needed to draw any

866. Seeid.
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firm conclusions, but these two gifts may further substantiate Jefferson’s
views on the Foreign Emoluments Clause.

In prior writings, we offered some tentative thoughts on the pistols that
President Madison received from the United Provinces of Rio de la Plata, and
which Madison (apparently) gave to his successor, President Monroe. De-
spite further research, we still have not been able to clarify doubts concerning
the (apparent) transfer of the pistols from Madison to Monroe. But we have
now placed this gift in the context of the recognition power. Had Madison
placed the pistols before Congress, the President would have effectively del-
egated to Congress the power to recognize this new breakaway nation. We
also explored whether an official who gives a foreign state gift to someone
else—regifting—can avoid the strictures of the Foreign Emoluments Clause.

The actions of the Presidents in Category #1, as buttressed by our new
research, provide support for our position that the President is not covered by
the Foreign Emoluments Clause.

b. Category #2, Revisited

If George Washington is the President that provides the most support
for our position, Andrew Jackson is the President that provides the most sup-
port for the opposite position. In a contest between Washington and Jackson
about the meaning of the Constitution, we would gladly put our chips on the
first President. Jackson, who undoubtedly had many virtues, is not primarily
remembered as a torchbearer for constitutional fidelity.**’ But the practices
of Jackson, and his successors cannot be easily dismissed. Indeed, Jackson,
Van Buren, and Tyler were perhaps the strictest adherents of the Foreign
Emoluments Clause in American history. They did not unilaterally deposit
foreign gifts in government archives. They did not unilaterally donate the
gifts to museums. They did not unilaterally sell live horses. Rather, this troika
of antebellum presidents let Congress decide how to dispose of the gifts. In
this regard, presidential efforts to comply with the Foreign Emoluments
Clause peaked in the 1830s—and it went downbhill from there. President Lin-
coln, who asked Congress to dispose of his Siamese gifts, remained silent
about the diploma of citizenship from San Marino—a country with which the
United States had not yet established diplomatic relations. Even President

867. During war time, Jackson arrested a federal district court judge who issued a writ of ha-
beas corpus. United States v. Andrew Jackson (1815), THE HISTORIC NEW ORLEANS COLLECTION,
https://www.hnoc.org/virtual/andrew-jackson/united-states-v-andrew-jackson-1815
[https://perma.cc/F6PU-79LE]; see also JOHN SPENCER BASSETT, THE LIFE OF ANDREW JACKSON
225-26 (new ed., MacMillan Co. 1925), https://www.google.com/books/edition/The Life of An-
drew_Jackson/sEIIAQAAMAAJ?hl=en&gbpv=1&printsec=frontcover  [https://perma.cc/83M8§-
6ZL4]. Jackson also arrested and jailed a district attorney and a state court judge in connection with
the same wartime events. /d. at 226.
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Benjamin Harrison, the only former President who appears to have sought
congressional consent, held onto the valuable medals for three years after he
left office before seeking such consent. That delay does not reflect prompt
compliance with a constitutional mandate.

Finally, Jackson’s home in Nashville, Tennessee has a host of foreign
state gifts. It is possible, of course, that all of these gifts were received after
Jackson left office. This may be the most likely explanation. But we cannot
rule out the possibility that Jackson, like some of his successors, quietly ac-
cepted valuable gifts from abroad. Indeed, despite our diligent research, we
were not able to find any foreign state gifts for several nineteenth century
presidents. We think it more than possible that some gifts were privately kept,
without seeking congressional consent, and which have since been lost to the
sands of time.

c. Category #3, Revisited

Before President Jackson there was President John Quincy Adams. He
apparently accepted a cast iron medal from Sweden that he apparently depos-
ited in State Department archives. We say apparently, because there are no
records concerning the acceptance, and depositing of the medal. The only
record that exists came from 1834, which indicated that a single medal, which
may have belonged to Adams or to Secretary of State Henry Clay, was in
State Department archives. We are hesitant to read too much into this unclear
event, but if accurate, Adams did not follow the path that would be later laid
down by President Jackson.

Moreover, if the Foreign Emoluments Clause does apply to the Presi-
dent, it is not entirely clear that the President can avoid the need to seek con-
gressional consent by surrendering the present to the Executive Branch over
which he supervises. Indeed, if no record is created of the gift—as was the
case here—it would be all-too-easy for the President to order the removal of
the archival item before his term concludes. (It may be possible that Madison
transferred the pistols to Monroe after they were apparently deposited in gov-
ernment archives.)

President Lincoln, who submitted to Congress the gifts he received from
the King of Siam, did not even notify Congress about the diploma of citizen-
ship he received from San Marino. Rather, Lincoln unilaterally deposited the
diploma in government archives. There are several possible explanations for
Lincoln’s actions. First, at the time, the United States did not have diplomatic
relations with San Marino. Perhaps, Lincoln did not want to delegate the
recognition issue to Congress. Second, Lincoln may not have thought that a
diploma of citizenship was a “present, Emolument, Office, or Title, of any
kind whatever” that was subject to the Foreign Emoluments Clause. Third,
Lincoln may have thought that the diploma had no actual value and could be
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dealt with by the President alone. In any event, Lincoln acted solo here,
departing from the practice set only two decades earlier by President Jackson.

And two decades after Lincoln served, President Rutherford B. Hayes
accepted the Resolute Desk from Queen Victoria. He never asked Congress
for consent to keep the gift. He simply installed it in the White House, where
it remains to this day. With hindsight, we know that the Resolute Desk has
stood in the White House for much of the last 140 years,**® though there was
no way for Hayes to know that in advance.

Finally, we are skeptical of the claim made by the Kennedy Justice De-
partment that a President could simply accept a foreign gift, tender it to the
State Department, deposit it in government archives, and then claim the gift
after his term concludes. Officials in the State Department are subordinate to
the President, and could easily facilitate the retrieval of any gifts. This work-
around would render the Foreign Emoluments Clause largely ineffective, as-
suming it applies to the President.

Still, at least the Presidents in Category #3 did not personally accept the
gift during their time in office.

d. Category #4, Revisited

Let us assume for a moment that the President is subject to the Foreign
Emoluments Clause. Could Congress pass a statute that prospectively author-
ized Presidents to donate foreign gifts they receive to the Smithsonian Insti-
tution? We think so. Such a waiver would be within Congress’s powers under
the Foreign Emoluments Clause, as well as other enumerated powers. More-
over, Congress could place restrictions on those donations, to ensure that the
gifts are permanently transferred to the United States so that the President
could not reclaim them later. Congress could also require that the objects will
be placed on permanent display for public viewing. Of course, Congress has
enacted no such statute. Rather, the Presidents in Category #4 have decided
for themselves that donating foreign state gifts to the Smithsonian Institute
obviates the need to ask Congress for consent.

In some regards, donating the gifts to the Smithsonian Institution is less
problematic than simply keeping the gift and hoping nobody notices. The do-
nation creates some paper trail, and Congress could, in theory at least, enact
statutes directing policy governing such property after the donation is made.
But the path taken by Presidents John Quincy Adams and Abraham Lin-
coln—surrendering the objects to the State Department archives—at least
keeps the articles under the supervision of the federal government. It is not
clear that Congress could retroactively reject a foreign state gift and require
property belonging to the Smithsonian Institution to return the article to the

868.  See THE WHITE HOUSE HIST. ASS’N, supra note 564.
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donor. Once the present is out of the federal government’s hands and in the
hands of the Smithsonian, arguably, it now belongs to that quasi-public insti-
tution.

Another problem arises since a President can donate some, but not all
parts of the foreign gift to the Smithsonian Institution. President Franklin
Pierce apparently donated some, but not all pieces of the Betel set he received
from Siam. President Andrew Johnson donated some, but not all of his for-
eign gifts to the Smithsonian Institution. With ad hoc donations, since there
were no formal communications to Congress, it is impossible to piece to-
gether the full scope of the foreign gifts.

Finally, several Presidents apparently donated the gifts to the Smithson-
ian Institution after their terms concluded. For example, a photograph that
President Pierce received from Siam only made its way to the Smithsonian
Institution decades after he died. Assuming the President is subject to the
Foreign Emoluments Clause, it is not clear by what authority they can tem-
porarily retain such gifts.

e. Category #3, Revisited

The Presidents in Category #5 (likely) accepted foreign gifts and did not
surrender them. These Presidents did not follow the precedent set by Jack-
son—asking Congress to dispose of gifts. These Presidents did not follow the
precedent set by Lincoln—unilaterally depositing the gifts in government ar-
chives. And these Presidents did not follow a more modern practice—unilat-
erally depositing the gifts with the Smithsonian Institution. Rather, the Pres-
idents in Category #5 (likely) accepted the gifts, did not notify Congress, and
simply took the presents from the White House when their terms concluded.
To our knowledge, these Presidents have not been discussed in the litigation
concerning the Foreign Emoluments Clause.

We acknowledge that the records concerning some of these gifts are not
entirely clear. In particular, we are not certain whether the marble table Pres-
ident Polk received was from the American ambassador to Tunis, or from the
Tunisian government. Such uncertainty is to be expected precisely because
the President did not notify Congress. No formal paper trail was created. Ra-
ther, we can only work backwards from the final resting spot of the presents,
and consult secondary sources such as memoirs and other correspondences.
Still, at least several of these Presidents appear to have violated the Foreign
Emoluments Clause, assuming that clause applies to the President.

President Johnson’s home in Tennessee displays several diplomatic
gifts, which were apparently simply removed from the White House when
his term concluded. And the Hoovers apparently held onto valuable jewels
from the King of Siam, that were only decades later donated to the Hoover
Presidential library.
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Perhaps the most striking example was President Woodrow Wilson.
Though he publicly professed that he would not accept any foreign decora-
tions, he accepted a lavish tapestry from the French government. At the con-
clusion of his term, this item was removed from the White House. Had this
gift been submitted to Congress, the legislature may have had concerns about
whether France was trying to influence the Commander in Chief. To this day,
the tapestry remains on display in Wilson’s home—much like the gifts that
Washington received from the French more than a century earlier. To our
knowledge, no one has ever alleged Wilson violated the Foreign Emoluments
Clause.

We are not ones to hold President Woodrow Wilson up as an exemplar
of constitutional fidelity.** Indeed, he viewed the separation of powers as an
obstacle for progress.’”” What we can say is that the Presidents in Category
#5 muddied the waters regarding presidential compliance with the Foreign
Emoluments Clause.

f. Category #6, Revisited

Category #6 includes the first ladies who accepted lavish foreign gifts.
We discuss these presents to illustrate a simple premise: even if the President
is bound by the Foreign Emoluments, it is all too easy for foreign government
to direct lavish gifts to the spouses. Under a plain reading of the clause,
spouses do not need to seek congressional consent, or even publicly disclose
these gifts. Perhaps the most egregious example was first lady Eleanor Roo-
sevelt accepting an extremely valuable gemstone from the Brazilian govern-
ment and placing it, out of public sight, in a White House safe. We do not
know for certain whether she intended to sell it, but nothing in federal law at
the time would have barred her from doing so.

The Foreign Gifts and Decorations Act would expressly apply to first
ladies—perhaps in recognition of the examples cited above.

869. WOODROW WILSON, CONGRESSIONAL GOVERNMENT: A STUDY IN AMERICAN POLITICS
284-85 (Boston & New York, Houghton Mifflin Co. 1913) (1885) (“It is . . . manifestly a radical
defect in our federal system that it parcels out power and confuses responsibility as it does. The
main purpose of the Convention of 1787 seems to have been to accomplish this grievous mistake.
The ‘literary theory’ of checks and balances is simply a consistent account of what our constitution-
makers tried to do; and those checks and balances have proved mischievous just to the extent to
which they have succeeded in establishing themselves as realities. It is quite safe to say that were it
possible to call together again the members of that wonderful Convention to view the work of their
hands in the light of the century that has tested it, they would be the first to admit that the only fruit
of dividing power had been to make it irresponsible.”).

870. Cochran v. SEC, 20 F.4th 194, 214-19 (5th Cir. 2021) (Oldham, J., concurring).
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g. Category #7, Revisited

Finally, we conclude with the modern presidents. The Foreign Gifts and
Decorations Act has squarely placed the President, as well as the first ladies,
under a congressional plan concerning foreign state gifts. And it seems that
Presidents have tried, with varying degrees of success, to comply with that
statute. The biggest outlier was President Nixon. Perhaps we should give him
the benefit of the doubt. Following his resignation, he left the White House
under rushed circumstances, and he and his staff did not have ample time to
catalogue all of his belongings and all of his state gifts. It may be that all of
the foreign gifts were eventually received by the federal government.

At least so far, the only confirmed gift that President Trump removed
from the White House was an eight-foot-tall portrait of Trump himself. How-
ever, since Mar-a-Lago was extensively searched by the FBL*"' we have yet
to learn of any other foreign state gifts that were located.

2. Practices during the Early Republic are more probative than later-in-time
practices

The actions of presidents during the Early Republic in Category #1 sub-
stantially support our view that the President is not subject to the Foreign
Emoluments. However, the actions of subsequent antebellum presidents in
Category #2 are consistent with the view that these President saw themselves
as subject to the Foreign Emoluments Clause.

We have something of a mixed bag with regard to the presidents in Cat-
egory #3, who deposited their gifts with the government, and other presidents
in Category #4, who donated their gifts to the Smithsonian Institution. On the
one hand, these Presidents did not personally keep their gifts. On the other
hand, it might be argued the mere act of donation suggests that they had some
unilateral control over the presents, without having to first seek congressional
approval. What about the presidents in Category #5 who (likely) personally
kept the gifts after their terms concluded? These presidents, in some ways
mirror the practices of the presidents from the Early Republic. Indeed, these
gifts remain on display in presidential libraries and museums, as living proof
that these presidents kept these gifts. Yet, to our knowledge, no one has ever
complained about possible Foreign Emoluments Clause violations. Finally,
the spouses in Category #6 accepted valuable gifts, without any congres-
sional oversight. As we noted above, rather than two clear streams of author-
ity, we are left with a muddled puddle.

871. Kaitlan Collins, Kevin Liptak, Katelyn Polantz, Sara Murray, Evan Perez, Gabby Orr &
Dan Berman, FBI Executes Search Warrant at Trump’s Mar-a-Lago in Document Investigation,
CNN: POL. (Aug. 9, 2022, 2:46AM), https://www.cnn.com/2022/08/08/politics/mar-a-lago-search-
warrant-fbi-donald-trump/index.html [https://perma.cc/7G2F-FH8B].
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How should we weigh these competing presidential practices? In the
third installment of this ten-part series, we laid out a framework.*”* We ex-
plained:

McPherson v. Blacker, a seminal separation-of-powers decision from
1892, provides the relevant framework: later historical practices, even
if widespread, do not undercut the practices established by the political
branches during the Early Republic.!”> We agree with this judicially
established framework.

McPherson considered whether Michigan voters could choose [P]res-
idential [E]lectors based on individual congressional districts instead
of on a statewide basis. (Today, forty-eight states use the statewide
“general ticket” approach, but Maine and Nebraska award some of
their electoral votes based on the “district” approach at issue in
McPherson.?™*) Could a state award its electors using a district-based
approach? The Constitution did not provide a clear answer. Justice
Thomas would later observe that the text of the Constitution was “am-
biguous on this score.”’* Because the constitutional text was ambigu-
ous, the McPherson Court resolved the case based on practice—but
not based on the majority practice that prevailed in 1892. Instead, the
Court found “decisive” the practices of only a slim minority of states
from the early years of the Republic.*”® These states bucked what be-
came the national trend and, instead, asserted the authority to select
electors by district.*”” In the event that “there is ambiguity or doubt,”

872. Tillman & Blackman, supra note 6, at Section 1.D (discussing framework).

873.  McPherson v. Blacker, 146 U.S. 1, 24-25 (1892). In NLRB v. Noel Canning, Justice
Breyer cited McPherson third chronologically in his string citation of canonical separation of pow-
ers decisions, following Stuart v. Laird and McCulloch v. Maryland. See NLRB v. Noel Canning,
573 U.S. 513, 525 (2014). And McPherson was cited in Chiafalo v. Washington, 140 S. Ct. 2316,
2324 (2020).

874.  See Chiafalo, 140 S. Ct. at 2321 n.1 (“Maine and Nebraska . . . developed a more compli-
cated system in which two electors go to the winner of the statewide vote and one goes to the winner
of each congressional district. So, for example, if the Republican candidate wins the popular vote
in Nebraska as a whole but loses to the Democratic candidate in one of the State’s three congres-
sional districts, the Republican will get four electors and the Democrat will get one. Here too,
though, the States use party slates to pick the electors, in order to reflect the relevant popular pref-
erences (whether in the State or in an individual district).” (citations omitted)).

875. See U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 864, 904 (1995) (Thomas, J., dis-
senting) (“More than a century ago, this Court was asked to invalidate a Michigan election law
because it called for Presidential electors to be elected on a district-by-district basis rather than being
chosen by ‘the State’ as a whole. Conceding that the Constitution might be ambiguous on this score,
the Court asserted that ‘where there is ambiguity or doubt, or where two views may well be enter-
tained, contemporaneous and subsequent practical construction[s] are entitled to the greatest
weight.”” (alteration in original) (citation omitted) (quoting McPherson, 146 U.S. at 27)).

876. McPherson, 146 U.S. at 36.

877. Id.
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the McPherson Court noted, “or where two views may well be enter-

tained, contemporaneous and subsequent practical construction is en-

titled to the greatest weight.”*’®

McPherson illustrates why practices during the Early Republic are

more probative than later-in-time practices. When McPherson was de-

cided in the late Nineteenth Century, the statewide ticket approach was

the majority approach. By contrast, the “district” approach was the mi-

nority practice in the Early Republic for choosing electors. Neverthe-

less, in 1892, the Court approved these states’ Early-Republic minority

practice.

In light of McPherson, practices from Presidents Washington, Jefferson,
Madison, and Monroe are more probative than practices from Presidents
Jackson, Van Buren, and Tyler. Indeed, while the “district” approach was a
minority practice in McPherson, President Washington established the very
first precedents in regard to diplomatic gifts received by Presidents: this is
more akin to the majority practice. He received, accepted, and kept diplo-
matic and other gifts from a foreign government and its officials without
seeking congressional consent.

Time and again, the Supreme Court has looked to Washington’s deci-
sions and practice when interpreting the text and structure of the Constitu-
tion.*” Justice Frankfurter fittingly “derive[d] consolation from the reflection
that the President and the Congress between them will continue to safeguard
the heritage which comes to them straight from George Washington.”"*
Washington’s conduct, particularly his public acts, are entitled to special so-
licitude when construing the Constitution.

Akhil Reed Amar wrote, “Washington defined the archetypical presi-
dential role,” and “[a]s America’s first ‘first man,’ [he] set precedents from
his earliest moments on the job.”**! Amar added, “constitutional understand-
ings that crystallized during the Washington administration have enjoyed
special authority on a wide range of issues, especially those concerning pres-
idential power and presidential etiquette.”®*? We agree. Parties bear a heavy

878. Id. at27.

879. NLRB. v. SW Gen., Inc., 580 U.S. 288, 293-95 (2017); NLRB v. Noel Canning, 573 U.S.
513,526-28 (2014); NASA v. Nelson, 562 U.S. 134, 149 (2011); Free Enter. Fund v. Pub. Co. Acct.
Oversight Bd., 561 U.S. 477,483 (2010); Van Orden v. Perry, 545 U.S. 677, 68687 (2005); Clinton
v. City of New York, 524 U.S. 417, 440 (1998); Clinton v. Jones, 520 U.S. 681, 698 (1997);
Thornton, 514 U.S. at 814 n.26; United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 320-21
(1936); Myers v. United States, 272 U.S. 52, 207 (1926) (Holmes, J., dissenting).

880. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 614 (1952) (Frankfurter, J.,
concurring).

881. See AKHIL REED AMAR, supra note 191, at 290, 307.

882. Id. at 309.
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burden in asserting that “President Washington did not understand” the Con-
stitution that his precedents helped define.®*

On these grounds alone, we think the precedents of Washington and his
successors should prevail over those of Jackson and his successors. But when
you throw Categories #3, #4, and #5 into the mix, Jackson’s submission to
Congress looks like more of an outlier.

3. Defiance and Surrender

In the third installment of this ten-part series,*** we presented another
framework to weigh competing historical practices:

In our separation of powers system, one branch of the federal govern-
ment often takes some action of doubtful constitutionality. And that
action may arguably invade the constitutional sphere of a second
branch. For example, the Executive Branch can encroach on the Leg-
islative Branch’s sphere of authority, or the Judicial Branch can intrude
on the Executive Branch’s sphere of authority. In response, the second
branch, confronted with such an invasion of its constitutional powers,
has a choice: it can push back or acquiesce. If the second branch pushes
back, then the ongoing contest between the two branches leaves his-
torical practice unsettled. But what if push-back was possible, but the
second branch acquiesces? That acquiescence has the effect of ratify-
ing the propriety of the contested action taken by the first branch. Lead-
ing separation of powers decisions have reflected this principle.*®’

In other situations, one branch of the federal government will take
some action of doubtful constitutionality, but that act does not invade
the constitutional sphere of a second branch. Rather, the first branch
has surrendered its own powers. We accord little weight to such self-
abnegation. Why? Because surrender by the first branch is less likely
to occasion public discussion or pushback by a second branch. Deci-
sions of the Supreme Court have also reflected this principle.**® The

883. Freytag v. Comm’r, 501 U.S. 868, 917-18 (1991) (Scalia, J., concurring).

884. Tillman & Blackman, supra note 6, at Section 1.D (discussing framework).

885.  See Stuart v. Laird, 5 U.S. (1 Cranch) 299, 309 (1803) (“[1]t is sufficient to observe, that
practice and acquiescence under it for a period of several years, commencing with the organization
of the judicial system, affords an irresistible answer, and has indeed fixed the construction. It is a
contemporary interpretation of the most forcible nature.”); cf. Youngstown Sheet & Tube Co., 343
U.S. at 583 (noting that “Congress ha[d] taken no action[]” after President Truman, absent legisla-
tive sanction, seized the steel mills); Dames & Moore v. Regan, 453 U.S. 654, 688 (1981) (“We are
thus clearly not confronted with a situation in which Congress has in some way resisted the exercise
of Presidential authority.”).

886. See Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 497 (2010) (“The
President can always choose to restrain himself in his dealings with subordinates. He cannot, how-
ever, choose to bind his successors by diminishing their powers, nor can he escape responsibility
for his choices by pretending that they are not his own.”); ¢f. Clinton v. City of New York, 524 U.S.
417, 451-52 (1998) (Kennedy, J., concurring) (“It is no answer, of course, to say that Congress
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second branch may choose not to respond merely because it did not

think its own powers had been invaded. As a result, the second branch

might not have considered the legality of the actions of the first branch.

Acquiescence after an invasion—where pushback is possible—sug-

gests an agreement between or among the branches. But where

pushback is not possible or unlikely because the second branch’s pow-

ers have not been invaded, historical practice—even a long enduring

practice—does not suggest agreement between the political branches.

Moreover, where the first branch surrenders its own powers, the prec-

edential force of historical practice is relatively weak. Again, actions

that assert powers should be given more weight than actions that re-

linquish powers.*’

When Washington, Jefferson, Madison, and Monroe publicly accepted
diplomatic gifts, if that conduct was arguably unconstitutional, if it invaded
Congress’s authority to consent to such gifts under the Foreign Emoluments
Clause’s consent provision, then one would expect someone to have objected.
But there are no reports of any such objections, by anyone, even, apparently,
in contemporaneous private correspondence. If there was no contemporane-
ous objection—no calls for impeachment (much less a lawsuit)—then the ab-
sence of public objections serves to ratify the contested conduct.

In contrast, Presidents Jackson, Van Buren, and Tyler may have acted
under the belief that the President must seek congressional consent before
accepting foreign diplomatic gifts. When they arguably surrendered their
power to receive diplomatic gifts absent congressional consent, such acqui-
escence counts for something. Such acquiescence, however, counts for a
good deal less than the Washington and other pre-Jackson precedents. The
actions taken by Jackson, Van Buren, and Tyler do not definitively resolve
whether they considered themselves bound by the Foreign Emoluments
Clause. Washington, Jefferson, Madison, and Monroe arguably invaded Con-
gress’s power to grant consent under the Foreign Emoluments Clause. By
contrast, Jackson arguably surrendered the President’s power to accept for-
eign gifts without seeking congressional consent. In this clash, the earlier en-
croaching practices should count for more than the later, self-abnegating
practices—traditions of defiance trump traditions of surrender.

Moreover, the Presidents who unilaterally transferred gifts to state ar-
chives and museums did not submit to Congress’s authority. And Presidents
who simply kept state gifts disregarded Congress. Some of these Presidents

surrendered its authority by its own hand . . . . Abdication of responsibility is not part of the consti-
tutional design.”).

887. See THOMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA 173 (Boston, H. Sprague
9th ed. 1802) (“[O]ne precedent in favor of power is stronger than [a] hundred against it.”).
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stated that the Foreign Emoluments Clause bars the acceptance of foreign
gifts. Other Presidents said nothing at all.

What is lacking in our two centuries of history is the clearest example
of a President seeing himself being bound by the Foreign Emoluments
Clause: a sitting President requests consent to keep a foreign gift. As far as
we know, no such request has ever been made. The closest example was for-
mer-President Benjamin Harrison; it appears that he requested congressional
consent to keep valuable foreign medals he had received while President, alt-
hough making the request three years after he left office. This episode, com-
ing over a century after ratification, is of only limited value to understanding
the original public meaning of the Foreign Emoluments Clause. The Harrison
gifts do not constitute a “[1Jong settled and established practice” that would
prevail over practices of our founding presidents.*®® To the contrary, there
has been no “constitutional impasse” between the President and Congress.*
Thomas Jefferson explained the issue well: “one precedent in favor of power
is stronger than an hundred against it.”**°

Further, even if Harrison considered himself still bound by the Foreign
Emoluments Clause—perhaps because the gift was given during his admin-
istration—this voluntary ex-presidential acquiescence in regard to congres-
sional consent, over a century after the ratification of the Constitution, should
not outweigh the precedents set by sitting presidents immediately after rati-
fication. Indeed, these early presidents included Founders, Framers, and Rat-
ifiers.

We acknowledge a common objection: Why would the Framers, who
some argue were “obsessed” with eliminating corruption,®”' have empowered
the President to freely accept foreign gifts and emoluments? This objection,
which was once hypothetical, became a divisive issue following the 2016
election. We do not take this objection lightly. But ultimately, we do not think
this critique is sufficient to negate the substantial textual and historical evi-
dence concerning the Constitution’s “office”- and “officer”-language.

The Framers did not pursue a purpose, such as eliminating corruption,
at all costs. For example, state officers and Presidential Electors are not sub-
ject to the Foreign Emoluments Clause. The Constitution does not prevent
those charged with choosing the President from being bribed by foreign
states. Indeed, we do not think we should look to the Constitution as a safe-
guard of all possible bad conduct. The President remains accountable to the

888.  The Pocket Veto Case, 279 U.S. 655, 689 (1929); see also NLRB v. Canning, 573 U.S.
513, 523-26 (2014).

889. See Goldwater v. Carter, 444 U.S. 996, 996-97 (1979) (Powell, J., concurring).

890. JEFFERSON, supra note 887.

891.  See Teachout, supra note 230, at 51-53.
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people, and if needed, he can be impeached. Congress is expressly empow-
ered to convict the President for “bribery,” whether domestic or foreign.

During oral argument in Trump v. Anderson, Justice Neil Gorsuch ad-
dressed the textual argument that we,*? and Trump’s lawyers,*** had ad-
vanced about Section 3 of the Fourteenth Amendment: there is a difference
between an “Officer of the United States” and an “Office under the United
States.” Why would the Framers of the Fourteenth Amendment draw such a
distinction? Gorsuch offered an answer: “So maybe the Constitution to us
today, to a lay reader, might look a little odd in distinguishing between ‘of-
fice” and ‘officer.” . . . but maybe that’s exactly how it works.”*** Excluding
the President from the scope of the Foreign Emoluments Clause because he
does not hold an “Office under the United States” may seem a “little odd” to
us moderns, but that is “exactly how [the Constitution] works.”**>

CONCLUSION

This Article continues our long-term project about the Constitution’s
“office”- and “officer”-language. The phrase “Office . .. under the United
States” appears in the Elector Incompatibility Clause, the Impeachment Dis-
qualification Clause, the Incompatibility Clause, and the Foreign Emolu-
ments Clause. Our position here yields certain conclusions. The President
and Vice President can serve as Presidential Electors because they do not
hold an “Office . . . under the United States.” An officer who is impeached
and disqualified can still be elected to Congress and the presidency. Notwith-
standing the text of the Incompatibility Clause, members of Congress can
hold an elected position in the Executive Branch. And, members of Congress

892.  Brief for Professor Seth Barrett Tillman as Amici Curiae in Support of Petitioner, Trump
v. Anderson, 601 U.S. 100 (2024) (No. 23-719), 2024 WL 184282, https://www.su-
premecourt.gov/DocketPDF/23/23-719/298125/20240118171750343_Trump%20v%20Ander-
son%?20Petitioner%20Brief%200n%20the%20Merits.pdf [https://perma.cc/8VC8-KSFP].

893.  Brief for the Petitioner, Trump v. Anderson, 601 U.S. 100 (2024) (No. 23-719), 2024 WL
305382, https://www.supremecourt.gov/DocketPDF/23/23-719/295290/20240109145107356_23-
719%20Amicus%20Brief%20Professors%20Barrett%20and%20Tillman%?20Final.pdf
[https://perma.cc/CDL2-F62A].

894.  Transcript of Oral Argument at 108, Trump v. Anderson, 601 U.S. 100 (2024) (No. 23-
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lokh/2024/02/09/oral-arguments-in-trump-v-anderson-part-i-justice-gorsuch-gets-officers-of-the-
united-states/ (“The distinction between ‘Officer,” ‘Officer of the United States,” and ‘Office under
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and the President are not subject to the Foreign Emoluments Clause. We un-
derstand that these positions have proven controversial in the past.

We have prepared this ten-part series, in part, to address these contro-
versies in a systematic fashion. We will leave to our readers to decide whether
these consequentialist concerns are outweighed by our study of the text and
history of the Constitution.

In the sixth installation of this series, we will turn to a far less contro-
versial provision: the Ineligibility Clause, also known as the Sinecure Clause.
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