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Context is Important

“Something’s just not right—our air 1s clean, our water is
pure, we all get plenty of exercise, everything we eat is organic and
free-range, and yet nobody lives past thirty.”
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There are Recent Developments in Nuisance Law
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Nuisance is a Legal Injury
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Nuisance is Mysterious
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Many Things Can Be a Nuisance
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But Not Aesthetics Alone

haynesboone

© 2017 Haynes and Boone, LLP



There Are Three Kinds of Nuisance
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Intentional Nuisance Requires “Intent” or “Knowledge”

= Texas Pattern Jury Charge (2016):
JURY QUESTION NO. 1

Did Titan Operating, LLC intentionally create a private nuisance?

“Intentionally” means_that Titan Operating, LLC acted with intent with respect to the
nature of its conduc z@ a result of its conduct when it was the conscious objective or

‘desire to éngage in the conduct or theTesult.

Answer “Yes” or “No.”

,.rl I
Answer: y )

= Texas law:

= A defendant acted with intent if he (1) actually desired or intended to
create the interference, or (2) actually knew or believed the interference
would result. Crosstex, 505 S.W.3d at 605.
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Offender’s Knowledge Must be Fairly Specific

REVERSE and RENDER; and Opinion Filed February 1, 2017.

In The
Cuurt uf Appeals
FFifth District of Texas at Dallas

No. 05-14-01285-CV

ARUBA PETROLEUM, INC., Appellant

Although there is evidence that Lisa Parr spoke by phone with someone at Aruba’s

LISA PARR, Ij
DAUGH]

o business office to ask about drilling activities in the Decatur and Allison area, spoke by phone

with Aruba’s public relations firm, and spoke with individuals who she said were either Aruba’s

B

Aruba Petroleum| . . . .
oo | employees or contractors at or near well sites, and there is evidence that the Parrs submitted
individually and as next . ) . . .
smages cmsed vy me|  COMPlaints to the TCEQ concerning Aruba’s operations, the Parrs have not cited any evidence
legally or factually suffi

recovered for i that Aruba knew who placed these calls and made these complaints or that they were specific to

Pharmaceuticals, Inc. v.

bysmitng expert ety the Parrs or their property.
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“Abnormal and Out of Place” is Out —
“Abnormally Dangerous” is In
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Lay Testimony Is Sometimes Enough to Prove Causation

Fact Opinion
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Plaintiffs Are Disclaiming Their Causation Requirements
L
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Case Management (“Lone Pine”) Orders are Cut Back
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Damage Theories —
Plaintiffs Have a Number of Ways to Win Money
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Discomfort and Annoyance Damages —
Neither This Not That

ANNOYING |
NOISES
PROHIBITTED

It shall be unlawful for any person to
whistle, hiss or holler at another person
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“Stigma” Damages are Hard to Get
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Using Injunctive Relief to Get Around Damage Caps
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Limitations — When Does the Clock Start
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Quasi-estoppel: You Can’t Have Your Cake and Eat it Too
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Preemption — Not a “Get Out of Tort Free” Card
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Recent Verdicts are Small

Anglim* Tarrant Noise and odor 595 ft. Defense verdict
Cnty., TX from drilling

Crowder* Tarrant Noise and odor 329 ft. $20k property damages
Cnty., TX from drilling

Marsdent Parker Noise and odor <300 ft. $36k mental anguish
Cnty., TX from drilling
Cerny?* Karnes Emissions from “Short” SJ granted for defense
Cnty., TX drip station distance
Parrt Dallas Emissions from 791 ft. $2.25m personal injuries
Cnty., TX condensate tanks $400k mental anguish
$275k property damages
Carnahan* Beckham Emissions from $234k property damages
Cnty.,, OK  condensate tanks
Hisert E. D. Ark.  Vibrations from $100k property damages
drilling $200k punitive damages

* Vacated after settlement; T Reversed on appeal; * Affirmed on appeal.
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Victory for Innocent Industrial Enterprises
by Reframing the Moral Narrative

\

Risks of defendant’s
conduct-what plaintiffs

are suing about—local

1

What impact from
adverse verdict against

defendant—Ilocal?
Y,

What impact from

Show that plaintiff
is misguided

Comparable or greater 4 N
risks from other Show that hazards
things—Ilocal from defendant’s
conduct are below
% normal for the area
Value of what /
defendant does—local ¥ )
Show that
' defendant brings
Gather facts, f Integrate these value locally and
. Value of what . 5
stories, elements into society Defense
defendant does— Y, .
examples, and : arguments for verdict
. societal :
analogies for ks a moving,
key pcr.suasivc moral ( Show that
ints i i
\ po Defendant’s track \_ g Y, defenfiant o
A ethical:
record—how good is maximizing
defer'ldgn.t ok benefits,
maximizing S
benefits/minimizing m;lmmlzmg
\ risks? ) \ s )

Revised from a draft by Alex Epstein,
author of The Moral Case for Fossil Fuels

adverse verdict against
defendant— societal?
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