WILLS, TRUSTS & ESTATES

Professor Jenkins Fall 2001

Vocabulary:

1. Testate - to die with a valid will.

2. Intestate - to die w/o a valid will. Distribution governed by statutes of descent and distribution.

3. Will - testamentary instrument describing how testator intends to dispose of his/her property at their death. It’s revocable during the testator’s lifetime.

3. Holographic will - handwritten, no witnesses, signed by testator. May not sign but simply state: “I, Joe Blow, do hereby . . .” The mention of his name is enough.

3. Oral will - valid will for disposition of personal property only and valid only if made during t’s last illness, 3+ witnesses and probated w/in 6 months. Possibly longer if statement is committed to writing w/in 6 days.)

3. Attested will - 

3. Signed by the T

3. 2 witnesses over 14

3. Witnesses must sign in t’s presence;

3. Line of sight test - t must actually see the attestation

3. Conscious presence (Texas) - t could have readily seen the attestation by some slight physical exertion. Eg w/in the same room but didn’t see personally. Out of room, no good, if t couldn’t see from where he was situated.

3. No required order of signatures but must be signed contemporaneously.

4. Codicil - amendment to a will. Requires proper execution.

5. Probate - state probate courts have jurisdiction over all matters “appertaining to” or “incident to” an estate. Probate is the proceeding in which an instrument is judicially determined to be the duly executed last will of the decedent or, if no will, to determine statutory heirs. 

5. Petition - request for certain action, the reason and condition/value of the estate

5. Notice to interested parties - legatees (personal property), devisees (real property) or heirs (intestate) and all unpaid creditors.

5. Hearing

5. Judicial confirmation

6. Non-probate property - transfer of property at death outside the will

6. Joint tenancy

6. Life insurance 

6. Contracts w/ payable on death provisions

6. Interests in trusts - trustee holds property for the benefit of named beneficiaries per the terms of the trust instrument. Decedent may have testamentary power over the assets in the trust. Will may be admitted to probate but the trust assets aren’t. They’re distributed by trustee outside of court supervision. 

7. Requirements for a valid will

7. Testamentary intent - showing that t intended the will to take effect on date of his/her death.

7. “I leave all to John. Al” - too indefinite 

7. “I leave all to John when I’m not here anymore. Al” - little better but still a matter of construction.

7. Cannot go outside the 4 corners of the document to determine testamentary intent.

7. Must be apparent intent to take effect @ death, eg use of words “will,” “testator”

b. Capacity - testator knows the nature and character of his/her property, knows who it should go to and nature and effect of the will. Not necessarily competence. Incompetence not conclusive showing or incapacity - only evidence of it.

c. Must be 18+, married, or in armed forces and of sound mind.

d. No undue influence

8. In terrorem clause (no contest clause) - “If anyone challenges this will, they’ll receive nothing.” In Texas, if the challenge is reasonable, court will give no effect to the clause.

a. Hypo: Uncle died and left $2 million to his shack-up honey who was 20 years younger. She encouraged him to change his will. Issues:

i
Does nephew have standing to sue? Factors to look at:

a. Relationship to testator

a. Where’s the other will

a. Strength of the relationship between the uncle and nephew

a. Intestate succession statute

a. Are his parents alive?

i
Usufruct - right to use and enjoy another’s property w/o damaging it or diminishing it. 

9. County court and probate court are synonymous.  County judge and probate judge are synonymous. 

10. Distributee - beneficiary under a will or under intestate succession.

11. Estate - denotes the real and personal property of a decedent. 

12. Heirs - those persons, including the surviving spouse, who are entitled under the statutes of descent and distribution to the estate of a decedent who dies intestate.

13. Incapacitated means

a. A minor

b. An adult who, because of a physical or mental condition, is substantially unable to provide food, clothing, or shelter, or to manage their own financial affairs.

c. A person who must have a guardian appointed to receive funds due the person from any governmental source

14. Independent executor means the personal representative of an estate under independent administration. Includes independent administrator.

15. Interested persons means heirs, devisees, spouses, creditors, or any others having a property right in, or claim against, the estate being administered; and anyone interested in the welfare of a minor or incapacitated ward.

16. Legacy includes any gift or devise by will, whether of personalty or realty.  Legatee includes any person entitled to a legacy under a will.

17. Minors are persons under 18 who have never been married or who have not had disabilities of minority removed for general purposes.

18. Person - includes natural persons and corporations.

19. Personal property - includes interests in goods, money, choses in action, evidence of debts, and chattels real.

20. Personal representative includes executor, independent executor, administrator, independent or temporary, and their successors. 

21. Property - includes both real and personal.

22. Will - includes a codicil

23. Next of kin - includes adopted children, their children and the adoptive parent of the adopted child.

24. Ward - a person for whom a guardian has been appointed

I. A Foundation for Estate Planning: Society’s Control of Inheritance
A Power to transmit property at death

A Jeffersonian view - dead have no power to direct/control the ownership of property after death.

A Ability to pass on property arose as property owners demanded the right to transmit to others w/in and w/o their family including friends and servants.

A Right to dispose by testament: written or oral instructions property witnessed and authenticated, according to the pleasure of the deceased. Became known as a will.

A Wills and testaments were creations of the law and so were the rights of inheritance and succession.

A Was the right to pass on property at death a fundamental, constitutional right?

A Originally, the answer was no.  The Supreme Court said that the power to transmit at death was a legislative creation.  Therefore, Congress and state legislatures had the power to limit, condition or even abolish testamentary power. 

A Constitutional turnaround: Hodel v.  Irving
A Congress passed legislation limiting the ability of the Sioux nation to transmit property at death.  The Supreme Court held that the power to transmit property at death was a right inherent with ownership.

A Rationale: Analyzed under takings logic:

A What’s the economic impact?  Does the taking deprive the party of income?

A Is there interference w/investment-backed expectations?

A Is there average reciprocity of advantage?

A What’s the character of the governmental taking?  Does it destroy one of the essential sticks in the bundle of rights ie the right to exclude others?

3. Societal limitations on the right to pass on and receive.

3. Shapira: T left estate to A provided he were either married to a Jewish girl with Jewish parents at the time of T’s death or A married a Jewish girl w/in 7 years of his death. 

3. Is T’s restriction on A’s receipt of his inheritance unreasonable, unconstitutional and/or contrary to public policy?

3. Constitutionality: Is restriction a restraint on marriage?

3. Loving: right to marry is a fundament right.

3. Shelley: State can’t enforce a racially restrictive testamentary gift.

3. Issue: Is T asking the state to enforce a restraint on marriage?

3. Court: No.  T is not asking the state to enforce a prohibition on A’s right to marry.  A can marry anyone he wants.  If he wants the money, he needs to satisfy the condition.  Had T asked the state to enjoin A from marrying someone, different result.

3. Evans: T left park land to city Z for whites only.  Court held the gift invalid b/c T asked the city to enforce the restriction.  The enforcement board resigned.  Is it now private action?  No.  Even the private action of this board enforcing the restriction amounts to state action.  Board is a state agent b/c it performs a state-like function. 

3. Here, T is simply at the state’s whim will and fancy in providing a mechanism for dissolution of the estate.  No enforcement.

3. Public Policy: Total restraint is void; partial restraint is reasonable to ask A to marry w/in a certain religion.

3. Hackett: Divorce decree required mother to raise a child w/in Catholic faith.  Held invalid.  It’s religion.

3. Court: Partial restraint on marriage different from absolute requirement to stay w/in faith ie divorce conditioned on religion.

3. In re Clayton: Upheld gift conditioned upon not marrying a person of a certain religious faith.  Held to be a partial restraint on marriage.

3. Drace: Invalidated gift conditioned on remaining faithful to a particular religion..

3. Reasonableness: 

3. Maddox test: T to A if she marries member of a particular society; no gift over.  Held to be in terrorem ie threat.  T’s condition was unreasonable b/c the society had very few eligible bachelors. 

b. Restatement (Second): restraint to induce a person to marry w/in a religious faith is valid, if and only if, under the circumstances, the restraint does not unreasonably limit the transferee’s opportunity to marry.  Whether transferee is reasonably limited depends on the type and strength of t’s religious beliefs.  Hypo: T to A provided A doesn’t marry outside race.  Held: It is an absolute restraint of marriage as to one class of people.  It unreasonably limits A’s opportunity to marry. 

c. Will invalid if it tends to disrupt families:

c. T to A until 65 unless her husband dies or divorces her before her 65th birthday.  Valid if intended to provide support in the event A needs the money.

c. T to A, B & C provided they never speak w/D.  Invalid.

c. T to A provided A drops her hyphenated name.  Invalid disruption of marriage.

c. T directs A to destroy house upon his death.  Invalid economic waste, harms the community, diminishes the tax base, destroys value of devise. 

c. T to A unless B divorces C or C predeceases B then A should liquidate assets and provide for B.  Doesn’t encourage divorce but provides support.

d. 
Restatement (second) invalidates trusts contrary to public policy.  Eg restraints on marriage, religion, families, choice of careers.  Balance societal interests.
B. Transfer of decedent’s estate

1. Probate and non-probate property

1. Probate passes under the will

1. Non-probate passes at death under an instrument other than a will.

1. Administration of estates

1. Appoint a personal representative (executor for will; administrator for intestate):

1. Inventory assets

1. Manage assets during administration 

1. Receive and pay claims of creditors

1. Distribute remaining assets

1. Purpose of probate

1. Evidence of transfer of property

1. Protects creditors 

1. Distributes property


1. Primary jurisdiction - domicile of decedent

1. Ancillary jurisdiction - location of real property outside primary jurisdiction

1. Letters of testamentary/administration - court authorization in the personal representative to act on behalf of the estate. 

C. An estate Planning Problem

1. Chapter V.  Probate and Grant of Administration

ESTATE OF DECEDENTS:

§72.  Proceedings before death.

§ Administration of an estate of a living person is void.  Curt may issue letters upon the estate of a person believed to be dead.  Wait 3 years to distribute property.  Restore estate and/or proceeds if decedent is really found alive later. 

§ Circumstantial proof.  Postings and publications. 

§73.  Period for probate.

a. W/in 4 years of death unless party shows they weren’t at fault in failing to petition  earlier.  Letters testamentary will not be issued after the expiration of 4 years.

b. BFP after 4 years have good title.

§76.  Persons who may make application.

b. An executor named in the will or any interested person make application to the court of a proper county:

b. For an order admitting the will, whether written or oral, in possession or lost, destroyed or out of state.

b. For the appointment of an executor.

b. For an appointment of an administrator. 

b. Interested persons - include heirs, devisees, spouses, creditors or others w/ property rights or claims against the estate plus anyone interested in the welfare of a minor or incapitated ward.  Eg T hits Z.  Both die.  Persons in Z’s estate may apply to administer T’s estate to settle a claim.

§77.  Order of persons qualified to serve.

a. To the person named as executor

b. To the surviving husband or wife

c. To the principal devisee or legatee of the testator.

d. To any devisee or legatee of the testator

e. To the next of kin of the deceased, the nearest in order of descent first, and so on and the next of kin includes a person and his descendants who legally adopted the deceased or who have been legally adopted by the deceased.

f. To a creditor

g. To any person of good character residing the county.

h. To any other non-disqualified person.  When applications are equally entitled, letters shall be granted to the applicant who, in the judgment of the court is most likely to administer the estate advantageously or they may be granted to any two or more of such applicants.


§78.  Person disqualified.

h. Incapitated

h. Convicted felon unless pardoned.

h. Non-resident person or corporation (w/o a registered agent in the state)

h. Corporation not authorized to act as a fiduciary. 

§79.  Waiver of right to serve

a. Party entitled to by executor or administrator may renounce his right to letters testamentary/administration in favor of another qualified person.

§80.  Prevention of administration.

a. Method of prevention.  A creditor’s application or another interested party’s application to administrate the estate may be defeated by:

a. Paying the creditor

a. Disputing the debt

a. Executing a bond, twice the amount in dispute, conditioned on establishing the validity of the debt. 

§81.  Contents of application for letters testamentary.

a. Name and domicile of each applicant

b. Name, age, domicile of decedent and fact, time and place of death

c. Facts showing court’s venue

c. County where deceased lived

c. If didn’t live in Texas and had no primary residence, the county where his principal property or county where he died.

c. No domicile and died outside state, county of nearest kin.

c. No kin here, where principal property was

c. In county of residence for purposes of receiving funds or money due. 

d. Facts stating that the decedent owned property, its description and probable value.

e. Date of will, name and residence of executor named or if none named, the name and address of person to whom letters s/b issued and names and addresses of subscribing witnesses.

f. Names of surviving children

g. Fact that executor or applicant is not disqualified per §78.

h. Names of divorced spouses.

i. Names of state, gov’t agency or charities if named.

j. All these statements must be revealed if known or knowable w/rsble diligence.  Any omission must be explained.

k. Lost will - must prove all above plus

k. Why it can’t be produced

k. Contents (eg copy)

k. Date of will and name of appointed executor

k. Name, age, marital status and address and relationship of each devisee or legatee.

k. PRESUMPTION THAT A LOST WILL HAS BEEN REVOKED BY PHYSICAL DESTRUCTION! Discuss facts that might indicate otherwise.

l. Non-cupative (oral) will - must prove sections a-j plus

l. Substance of the words spoken

l. Names and addresses of witnesses

§82. Contents of application for letters of administration.

Name and domicile of each applicant

a. Name, age, domicile of decedent and fact, time and place of death

b. Facts showing court’s venue

b. County where deceased lived

b. If didn’t live in Texas and had no primary residence, the county where his principal property or county where he died.

b. No domicile and died outside state, county of nearest kin.

b. No kin here, where principal property was

b. In county of residence for purposes of receiving funds or money due. 

l. Facts stating that the decedent owned property, its description and probable value.

m. Date of will, name and residence of executor named or if none named, the name and address of person to whom letters s/b issued and names and addresses of subscribing witnesses.

n. Names of surviving children

o. Fact that executor or applicant is not disqualified per §78.

p. Names of divorced spouses.

q. Alleging necessity of administration. 

§84.  Proof of written will produced in court:

a. Self-proved.  If self-proved, no other formalities required.  A self-proved is a will accompanied by an affidavit attesting that the will is t’s last will and testament.  Witnesses attest the signing before T who was 18+, in armed forces or married, and of sound mind.  Purpose is to eliminate the need to have W’s appear in court to attest to T’s signature 

b. Attested written will.  If not self-proved, then:

b. Sworn by 1+ W’s.  Affidavit or testimony.

b. Out of county or unable to attend:

1. 
Sworn oral or written deposition of 1 or more original W’s

2. 
If will is not contested in writing, sworn testimony in court or deposition to signatures or one or more of W’s or of T’s signature.

b. If only 1 W is found, then his sworn testimony is sufficient as to handwriting or signature.

b. If W’s are dead, in armed services or outside the jurisdiction of the court, then 2 other W’s as to signatures or handwriting of 1+ subscribing Ws or T.

c. Holographic will.  If not self-proved, a will wholly in the handwriting of T must be proved by 2 Ws to his handwriting.  If Ws outside jurisdiction, sworn oral or written deposition are fine.

d. Deposition if no contest filed.  No opposing party or attorney of record.

§85.  Proof of will not produced in court.

d. Same as above plus 

d. Why it can’t be produced

d. Contents (eg copy)

d. Date of will and name of appointed executor

d. Name, age, marital status and address and relationship of each devisee or legatee.

§86.  Proof of noncupative will

a. Can’t be proved w/in 14 days of T’s death, or until those who would have been entitled by inheritance, had there been no will, have been summoned to contest the same, is they desire to.

b. Testimony.  Proving testimony only heard w/in 6 months.  Written testimony okay if it were recorded w/in 6 days.

c. Value of estate exceeds $30.  Need 3 credible witnesses that T called on a person to take notice or bear testimony that such is his will.

§88.  Proof required to probate and issuance of letters testamentary/administration.

c. General proof. 

c. Allege the person is dead and 4 year SOL hadn’t expired.

c. Court has jurisdiction and venue

c. Citation served and returned

c. Executor/administrator not disqualified. 

c. Additional proof to probate a will

c. If not self-proving that T was 18+, in the armed forces or married at the time he executed the will

c. If self-proved, that T executed will formally.

c. The will wasn’t revoked by T.

c. Additional proof letters of testamentary - the executor is named in the will and there appears to be proof required to prove the will.

c. Additional proof letters of administration - required proof is met plus the necessity for administration.

§ 93.  Period for contesting probate

a. Probate must be contested w/in 2 years after will was admitted to probate. 

PROCEDURE PERTAINING TO FOREIGN WILLS

§ 95.  Probate of foreign will accomplished by filing and recording.

a. Written will of T not domiciled in Texas at time of his death that would affect property in Texas, may be admitted to probate if probated elsewhere.

a. Application and citation.

a. If foreign will has been admitted out of state, the application needs to request an authentication of the foreign proceedings. 

§ 98.  Effect of recording copy of will in deed records.  Valid and effective as a deed of conveyance of all property in this state.

§ 295.  Notice to holders of secured claims.

a. Personal representative must notify known creditors/claimants w/in 2 months letters issued.  If representative receives actual knowledge of creditors after 2 months but w/in a reasonable time, must notify.

a. Notice by certified mail.

a. Clerk must receive copy of each notice. 

2. Professional responsibility.

2. Calivas: Plaintiff sued drafting attorney of father’s will.  Left “homestead” to wife when he meant to say “home.” 

2. Contract theory - 3rd party beneficiaries may enforce the terms of the contract.

2. Negligence - show duty by showing foreseeability.

2. Collateral estoppel - no preclusion.  A probate action is different from tort.

2. Texas: Total privity bar

II.  Intestacy: An Estate Plan by Default
B The Basic Scheme (Jenkins: no statute of limitations on establishing an heirship)

B Texas Probate Code: DESCENT AND DISTRIBUTION

§38.  Persons who take upon intestacy

B Intestate - leaving no husband or wife.

B To his children and their descendants.  If none, then

B To his m/f in equal shares.  If only 1 surviving parent, then

B ½ surviving parent

B ½ bro/sis and their descendants.

B If no surviving bro/sis or their descendants and only 1 parent, then she gets it all.

B If no parents, then

B All to bro/sis and their descendants.

B If surviving bro/sis is ½ blood, their share is ½

B A, B, C and D are full blood and E is ½.  A, B, C and D get 2/9ths each.  E gets 1/9th share.

B If no parents, bro/sis, descendants, then

B Divide into 2 moieties - one goes to paternal grandparents and the other to maternal grandparents.

B If both alive, either side, then they share equally.

B If one alive, survivor gets ½ w/ remainder going to non-surviving grandparent’s descendants. 

B If one alive and no surviving descendants, the surviving grandparents gets it all.

B If no surviving grandparent, then all to descendants. 

B Intestate - leaving husband or wife.  Property other than community property.

B W/children. Surviving spouse gets 1/3 life estate in real property and 1/3 personal property.  Surviving descendants get 2/3 property and remainder in life estate. 

B W/o children.  Surviving spouse gets all personal property and ½ real property.  The other ½ goes by way of intestacy ie m/f equally if both alive, or surviving parent ½ w/ remaining ½ to bro/sis and their descendants.  If none, to grandparents, etc.

§41.  Matters affecting and not affecting the right to inherit.

a. Class closes at death of decedent - unless child on way

b. ½ blood gets ½ share; full share if no full blood survives.

c. Don’t have to be a citizen to be an heir.

d. May be heir if convicted unless conviction related to fraud of estate, insurance company or death of decedent. 

§42.  Inheritance rights of children.

d. Maternal inheritance.  Child is child of his biological or adopted mother so that his children will inherit from her.

d. Paternal inheritance.  Child is a child of biological father if so under 151.002 of the family code, or adjudicated to be the father, adopted or father executed a statement of paternity.  Child claiming to be child of father may petition probate court for a determination of right of inheritance.  Court will use clear and convincing standard of proof.

§43.  Determination of per capita and per stirpes distribution.

a. Per capita: equally to the first full generation alone.

b. Per stirpes: by representation if partial generation; children represent their parent.

§45.  Community estate.

b. H/W - H dies intestate, w gets if:

b. No surviving children

b. Only surviving children are W’s (surviving spouse’s through another marriage).

b. Surviving children are decedent’s, they get ½. 

2. Steps:

2. Is it community property?

2. If partly or fully separate, determine how it descends.

2. If descends to descendants, look to see if there’s a full or partial generation.  If full, per capita; if partial, per stirpes.

3. Hypos:

3. H/W.  H has never divorced previous wife.  W is putative spouse.

3. Presumption - last marriage is the valid one

3. Putative spouse - has a right to property acquired in their marriage as if the party were the lawful spouse.

3. A’s will: All to B if B doesn’t survive me, then to D.  B’s will: All to C.  A and B in traffic accident.  Both die.  No known order of death.

3. Law - each predeceased the other.  Regarding A, then, to D.  Regarding B, then, all to C. 

3. Overcome the law - sufficient proof that one or the other survived by more than 120 hours.  Includes time on life support.  If can’t be determined, then presumption is that they failed to survive the other. 

3. Will may provide for a contingency so that this section is inapplicable. 

3. Janus: Standard of death:

3. Common law: irreversible cessation of circulatory and respiratory functions. 

3. If under life support, then irreversible cessation of total brain function.

3. Evidence of survivorship:

3. Law witness observes signs of life

3. Expert witness testifies to the usual and customary standards of practice. 

3. A and B same sex.  Both wills say their property should go to the other.  How would you ensure that the wills go uncontested?  A might adopt B.  Okay to adopt adults.

3. Can’t limit inheritance to bodily issue.  Law includes adoptive children as well. 

4. Transfer to children

4. Posthumous

4. Hall: Adopted children could not inherit from their natural father after their mother remarried and the second father adopted the children.

4. Texas: §40.  Inheritance by and from adopted children

4. Child can inherit from natural and adoptive parents.

4. Natural parents not entitled to inherit from child.

4. Reproductive technology

4. Johnson: H/W signed K with surrogate M using fertilized egg of W.  M reneged. Held: Parenthood in surrogate mother cases should not be determined by who gave birth or who contributed genetic material.  Should turn on the intent of the parties pursuant to the contract.

4. Same sex partners: A and B same sex.  Have child through artificial insemination. Adoption followed by A.  

4. O’Neal: A was the child of B.  A’s father left.  B died and Aunt C took care.  Eventually, aunt C couldn’t handle so she gave to D.  No one ever adopted A.  D died intestate and A asserted rights under intestate succession.  Issue: Was there an equitable adoption?  Elements of an equitable adoption: 

4. Agreement between natural parents and adoptive parents

4. Performance by the natural parents of the child in giving up custody

4. Performance by the child by living in the home of the adoptive parents;

4. Partial performance by the foster parents in taking the child into the home and treating her as their child and

4. The intestacy of the foster parents.

Element at issue: legal custody.  Held: The aunt never had legal custody ie no court ever awarded custody to C so C had no authority over A.  Dissent: Aunt really stood in the shoes of the natural mother.  Also, the child has performed and is entitled.

4. Hecht: A and B never married.  A had kids by a previous marriage.  A committed suicide but prior to his death he had deposited several vials of sperm in a sperm bank so that B could have a child after he died.  Issue: How will the law treat sperm upon the death of the donor?  Held: A had an ongoing say in how the sperm would be used.  Its value is in its potential to create a life and donor had a continuing ownership interest in it to extent he could say how it could be used for reproduction. Sperm is neither a person nor a property interest.  There is no public policy issue debate as to the rights of single women to become pregnant artificially.  Likewise, there’s no sufficient state interest in prohibiting B from becoming pregnant after the death of A.  Legally, the child born of B will not be the child of A. 

4. Social security benefits for child not conceived upon the death of a parent. Will pay benefits if the state recognizes the rights of after death children.

4. Transfer of an expectancy.  The persons who would be the heirs of A, a living person, if A dies within the next hour, are not the heirs of A but the heirs apparent.  They have a mere expectancy.  A transfer of an expectancy may be enforceable in equity for adequate consideration if fair under all the circumstances. 

4. Not a valid interest b/c a will is an ambulatory document.

4. Managing a minor’s property

4. Minor doesn’t have legal capacity to manage property

4. Guardian of person has responsibility for custody and care of the child.

4. Guardian of the estate has responsibility for the assets.

4. Court may grant both powers in one person.  The natural parent will not necessarily be the guardian of the estate. 

4. A dies leaving B $100,000 life insurance settlement.  The insurance company won’t give to the parent but will to the guardian of the estate (might be the parent too).  The guardian must manage the money for the child’s benefit.  Need court permission to pay expenses out of the settlement money.  The guardian’s ordinary expenses don’t count.  Settlement money should go to the child when he reaches 18 or 21 w/ special court action.

4. Guardianships are expensive.  May ask trust company to take over the management of the estate. 

4. The insurance money may have gone straight into a trust.  A trust can last past 18.

4. Advancements (intestate succession).  Value of inter vivos transfers deducted from share of estate inheritance. 

4. 44.  Advancements

4. If T dies intestate as to all or a portion of his estate, property he gave during his lifetime to a person who, on the date of T’s death, is the decedent’s heir, or property received by a decedent’s heir under a non-testamentary transfer is an advancement against the heir’s estate only if:

4. T declared in a contemporaneous writing or the heir acknowledged in a writing that the gift or non-testamentary transfer is an advancement; or

4. T’s contemporaneous writing otherwise indicates that the gift or non-testamentary transfer is to be taken into account in computing the division and distribution.

4. Advanced property is valued at the time the heir came into possession or at the time of T’s death whichever is first. 

4. If the recipient of the property doesn’t survive T, then the property isn’t taken into account in the division unless T’s writing says to. 

4. Bars to succession
4. In re Mahoney: Homicide.  Issue: Does a widow convicted of manslaughter take by intestacy?  No slayer statute in the state.  Jurisdictional views:

4. Slayer takes b/c law should not punish the slayer twice.

4. Slayer doesn’t take.

4. Slayer takes as a constructive trustee.  “It’s the formula through which the conscience of equity finds expression.” Difference between voluntary and involuntary manslaughter is the element of intent.  Slayer s/n profit.  The property passes as if the slayer predeceased the decedent. 

4. Thompson v.  Mayes: A shot and killed B.  A then shot himself.  C sued A’s estate asking the court to impose a constructive trust.  A’s estate argued that A had never been charged with the wrongful death of B.  Held: A constructive trust would be imposed if a beneficiary received property either by inheritance or by will if the beneficiary willfully and wrongfully caused the death of another.  Proof of willful and wrongful death is preponderance.  No res judicata where the constructive trust action could have been brought in the probate proceeding. 

4. Passage of title and Disclaimer. §§36-37.  Means of evidencing disclaimer or renunciation of property or interest receivable from the decedent.

4. Person dies and leaves a will, all appointment powers and legal interests vest immediately.  All property not under the will vests immediately in heirs.  All interests are subject to payment of debts and delinquent court ordered child support.  When letters testamentary or administration are issued, the executor/administrator has possessory rights.  A party who wishes to disclaim his share may do so in writing and acknowledged in front of a notary.  The disclaimer relates back to the time of the decedent’s death.  Creditor’s accrue no rights against a party who property disclaimed.  Property includes that which is acquired outright or that which is burdened by debt. 

4. Irrevocable

4. Partial or whole disclaimer.

4. Can’t be asserted after beneficiary accepts property. 

4. Filed w/in 9 months of death

4. Filed in probate court

4. If administration is closed or year has passed or nothing’s been filed, then file in county of decedent’s residence.

4. If non-resident, then file where decedent’s property is located. 

4. Hypo: A is entitled to take under a will.  A has a judgment against her.  Instead of taking under the will, she disclaims.  The creditor claimed that she was attempting to avoid the judgment and defraud the creditors.  The court said that since she disclaimed, she never had the property to fraudulently transfer.

4. Troy: A was in a nursing home receiving Medicade. A inherits $100,000. B, A’s sister, visits him and asks him to disclaim his share so that his new found wealth wouldn’t make him ineligible for Medicade. Held: The renunciation of a potentially available asset was the functional equivalent of a transfer of an asset since by refusing to accept it, the disclaimant effectively funneled it to other familial distributees. 

4. §37B. Assignment of Property received from a decedent
4. Entitled but doesn’t disclaim may assign.

4. Assignor may request it be in writing which must be filed w/in 9 months of decedent’s death. 

4. Can’t defeat a spendthrift provision imposed in a trust.

xii. Other bars to succession:
xii. §41. Matters affecting and not affecting the right to inherit

xii. Class closes at death of decedent - unless child on way

xii. ½ blood gets ½ share; full share if no full blood survives.

xii. Don’t have to be a citizen to be an heir.

xii. May be heir if convicted unless conviction related to fraud of estate, insurance company or death of decedent. 

xii. §44. Advancements - There’s no such thing as an advancement against a devise or bequest (ie in a will). The Advancement Statute only applies to an intestate distribution evidenced by a writing, written by the donor at the time of the gift or the donee anytime thereafter. 

III.  Wills: Capacity and Contests

Definitions in this chaper:

1. Will: A will includes a codicil; it also includes a testamentary instrument which merely:

(1) 
Appoints an executor;

(2) Directs how property may not be disposed of;

(3) Revokes a prior will.
2. Incapacitate or incapacitated person: 

(1) A minor;

(2) An adult individual who, because of a physical or mental condition, is substantially unable to provide food, clothing, or shelter for himself or herself, to care for the individual’s own physical health, or to manage the individual’s own financial affairs; or 

(3) A person who must have a guardian appointed to receive funds due the person from any governmental source. 
3. Interested persons: Heirs, devisees, spouses, creditors, or any others having a property right in, or claim against, the estate being administered; and anyone interest in the welfare of a minor or incompetent ward.

C §57. Who may execute a will

C 18, or under 18 and is or was married or in armed forces

C Of sound mind

C Mental capacity: The testator has the ability to know:

C The nature and extent of testator’s property

C The persons who are the natural objects of the testator’s bounty

C The disposition the testator is making, and

C How these elements relate so as to form an orderly plan for the disposition of the testator’s property.

C The mind and the memory relevant to the four matters mentioned.

C In re Strittmeyer: A lived with her parents for 30 years. They died and she started exhibiting very strange hatred for her parents the men. A joined an organization advocating women’s rights. She left her entire estate to them. B challenged the will on basis that A lacked mental capacity. Held: Invalid due to her insane delusional hatred of men. Jenkins: When in doubt about the capacity of a client, record her thoughts as to the disposition of her estate either in writing or via video. Ask: how they arrived at you office; if they are there of their own free will; who they are and who you are; why they are there; etc.

C Why require capacity?

C The will should reflect the testator’s true desires;

C Mentally incompetent persons are not considered persons under the law;

C To protect the decedent’s family;

C Reasoned dispositions of property lend credibility to the institution of inheritance;

C The sane dispositions will be carried out in the event the testator becomes insane later;

C Prevents the exploitation of the insane by others

C To draft a will for an incompetent person is a breach of professional ethics. The lawyer, however, may rely on his own judgment regarding the client’s capacity.

C Testator may be under a guardianship but still execute a will provided he does so under when lucid. Jenkins recommends informing the court, who has continuing supervision, that the testator is going to execute a will. 

C Insane delusion (negates all the elements of mental capacity)

C Belief to which the testator adheres against all evidence and reason to the contrary. Element at issue: evidence

C Majority view: A delusion is insane even if there is some factual basis for it if a rational person in the testator’s situation could not have drawn the conclusion reached by the testator. Would a rational person draw these conclusions? Remedy: purge the gift which was the result of the delusion.

C Texas: Belief of a state of facts that do not exist and which no rational person would believe. The will or its terms must also be a product of the insane delusion. If insane delusion doesn’t work, look to undue influence.

C Minority view: If there is some factual basis for the testator’s belief, he is not suffering from an insane delusion as to that issue. Is there sufficient evidence to support these conclusions?

C In re Honigman: A believed his wife B was having affairs. Everything she did was twisted into supporting his contention. There was evidence he was right and evidence he was wrong. 

C Difference between mistake and insane delusion:

C Mistake is susceptible to correction if told the truth.

C “I leave all to A b/c B is dead.” B is not dead. No court reformation b/c this is a mistake not the product of an insane delusion. Must stay w/in 4 corners of document.

C A tells T that B is dead. “I leave all to A b/c B is dead.” Fraud in the inducement. 

C Insane delusion is not susceptible to correction when indicating the falsity of the belief.

C “I leave all to A b/c B is dead.”  B calls T and says he’s alive. T asks B to tell her something only T and B knows is true. B does and T still won’t believe. Probably insane delusion.

C Undue influence: the will of the testator is overcome by the will of another.

C Proof may be wholly inferential and circumstantial

C Lipper v. Weslow: T had a son by a previous marriage - S1. She also had two more children by a second marriage - S2 and S3.  S1 was deceased. S1's children received nothing under T’s will. They challenged on the basis that S2 had unduly influenced T to exclude them. T explained at length in the will why she wasn’t leaving anything to them. They were rude, failed to stay in touch, S1's wife hated S2 and S3. There was circumstantial proof supporting this.  T also mentioned that she had given all of her children homes and cash during her lifetime.  Circumstantial proof showed that the will was executed 22 days prior to T’s death, that it wasn’t read to T nor had she discussed the will with anyone at all. T was of sound mind. 

C ROL: The test for undue influence is whether such control was exercised over the mind of the testatrix as to overcome her free agency and free will and to substitute the will of another so as to cause the T to do what she would not otherwise have done but for such control. Need (1) the existence and exertion of an influence; (2) that overpowers the mind at the time of execution; and (3) the will would not have been executed “but for” the influence.

C Element at issue: the will was the product of undue influence

C The will does make an unnatural disposition but there is an explanation for it.

C Look for: confidential relationship, opportunity to influence, motive, unnatural disposition, etc. One or in combination.

C 2 year statute of limitations. 

C No contest clause is enforced unless there is probable cause for the contest.

C Calvery: The forfeiture rights under the terms of the will not be enforced where the contest of the will was made in good faith and upon probable cause.

C Bequests to attorneys

C §58b. Bequests to attorneys and their heirs are void unless related w/in the 2nd degree of consanguinity. Takes effect on wills executed after September 1, 1997. Wills executed prior to that would rely on Pro. Res. 1.08 i.e. lawyer must advice T to seek independent counsel. 

C Even if the will is written for a relative, the better advice is to another attorney to draw it up. 

C What if T and T’s family insists on giving you the gift?

C Get another attorney to advise

C Have them write a letter accompanying the gift.

C Sexual relationships between atty. and client. Casts a suspicion of deceit and cautions to the court to examine the evidence w/unusual care.

C §241. Compensation of personal representatives. 5% commission of entire estate not including checking, insurance, cash payouts.

C Attorney conduct: Seward Johnson’s Estate: Atty. N was the attorney for an extremely wealthy client, J. She became best friend’s with client’s wife B. J provided for B on his death with a substantial trust. N was to be the trustee and receive $500,000 per year as the trustee. Jenkins: N’s relationship with B created a conflict of interest; namely, her advice to J was at odds with her advice to B - dual representation. The Code of Professional Responsibility provides that where an attorney represents 2 clients and those client’s interests become adverse, the attorney shall withdraw and represent neither. If she were to represent one or the other she could use information gained in confidence to the detriment of one and to the benefit of the other.

C In re Will of Moses: T had three marriages. All three husbands were dead. She met - but did not marry - an attorney, A. He wined and dined her. Unbeknownst to A, T left nearly all her estate to him. The will was prepared by a disinterested attorney. 

C ROL: A disposition to an attorney is presumptively invalid per under influence unless T had received independent advice and counsel of one entirely devoted to her interest.

C Element at issue: independent advice from one entirely devoted to her.

C T’s attorney should have discussed and/or questioned her disposition to A.  There was no meaningful independent advice. T’s attorney did little more than write down what T said.

C Dissent: T remarked to a friend that she had to push her attorney to make the will like she wanted it. That involvement indicates that she got what she wanted of her own free will.

C Same-sex distributions. In re Kaufmann’s Will: K wrote a “coming out” letter which recited all the reasons why he was leaving all his property to his long-time partner. Held: That K’s partner took advantage of K’s weakness and his disposition. Suggestions on how to get around the will contest:

C Adult adoption

C Inter vivos trust: To K for life, then upon K’s death to K’s partner. The trust is better than a will b/c:

C K made contributions to it periodically thus assented to it every time; 

C The trustee could testify to the voluntariness of the execution and supply independent validation.

C Co-habitation agreement

C Inter vivos gifts (still challengeable after T’s death on undue influence grounds);

C Non-probate transactions like survivorship accounts, insurance, pensions;

C Videotaped statement.

C Fraud

C Fraud in the inducement occurs when a person misrepresents facts outside the will thereby causing the testator to execute a will, to include particular provisions in the wrongdoers’ favor, to refrain from revoking a will or not to execute a will.

C O’s heir apparent, H, induces O not to execute a will in favor of A by promising O that H will convey the property to A. At the time H makes the promise, H has no intent to convey the property to A. 

C If, on the other hand, at the time of his promise H had intended to convey the property to A, but H had changed his mind after O’s death and had refused to convey to A, no fraud is involved. However, A still may be able to recover from H on the theory of a secret trust. (No secret trusts in Texas).

C Is the legacy the fruit of the fraud? It is invalid only if the T would not have left the inheritance or made the bequest had the T known the true facts. 

C Huey, Louie and Dewey are Donald’s nephews. Donald asks Huey how many nephews he has and Huey says only 2 since Dewey is dead. Dewey’s not dead. Donald’s will says to Huey and Louie. On Donald’s death, title vests in Huey and Louie. Dewey sues based on fraud in the inducement. The court will impose a constructive trust on Huey ie he held as a constructive trustee for Dewey. Louie and Dewey take ½ - Huey nothing. If “but for” Dewey’s misrepresentation Donald would not have left any of the nephews a share, then the court may find that to allow any nephew to take, innocent or guilty, would be incorrect and unjustly enrich even the innocent taker.

C A marries B believing B is unmarried at the time. A dies and leaves her estate to B. Fraud in the inducement? Depends on when the will was executed. A short relationship followed by a quick marriage and a quick new will may make for facts pointing to fraudulent inducement. 

C Fraud in the execution occurs when a person misrepresents the character or contests of the instrument itself which doesn’t reflect the T’s intent.

C O, with poor eyesight, is told that the will she is about to sign is the one she just wrote. It’s not. It’s a substituted will. 

C Fraud in preventing the execution of a new will or the revocation of an old will. 

C Latham: A part of a religious group and executes a will in favor of the group B. Subsequently, A wishes to execute a new will in favor of C but is physically restrained from doing so. Held: Impose a constructive trust.

C How do you find the intent of the T? Look to the will they would have signed otherwise or previous wills.

x. Tortious Interference with Expectancy

x. King: Recognized the tort of tortious interference with inheritance rights.

x. Yett: 2 year statute of limitation once will is admitted to probate.

IV.  Wills: Formalities and Forms
PROBATE CODE
D §58. Interests which may pass under a will.

D A competent person may devise and will and pas title in property.

D Testator may:

D Disinherit an heir; and

D Direct the disposition of property or an interest passing under the will or by intestacy.

3. A legacy of personal property doesn’t include its contents unless they are supposed to be. A devise of real property doesn’t include the contents unless the will says so.

4. Contents means tangible personal property, other than titled (which requires a title transfer) personal property, found inside other property. 

5. Titled personal property includes all tangible personal property represented by a certificate of title.

5. Acts of Independent Significance: If the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance (also the doctrine of non-testamentary acts). 

5. T to A my automobile and $1,000 to each of my employees then working upon my death. Before T dies he buys a Cadillac. Also, before his death, he fired 100 people. Does A get the Cadillac? Yes. Do the 100 employees get money? No.

5. T to A “all the contents of the right-hand drawer of her desk.” The drawer has a passbook savings book, a certificate of 100 shares of GE stock and a diamond ring. 

5. ROL: A legacy of personal property doesn’t include its contents unless they are supposed to be. A devise of real property doesn’t include the contents unless the will says so. Contents means tangible personal property, other than titled (which requires a title transfer) personal property, found inside other property. Texas Case law: If you would expect to find the gift in the drawer. E.g. if T kept her diamond ring in her safe deposit box but upon her death it was in her desk drawer, then the gift would not be good. 

B. §58a. Devises or bequests to trustees.

1. T may devise or bequest to a trustee of a trust established:

1. During T’s life by T or another

1. At T’s death by his will

1. Not invalid b/c the trust is amendable or revocable or b/c the trust was amended after it was created.

1. Unless the will says otherwise, the property given to the trust is not under the supervision of T. The property must be disposed of per the rules of the trust. 

C. §58b. Devises and bequests that are void.

1. A devise or bequest in a will to an attorney who helped prepare or supervised the preparation of the will is void. 

2. Not applicable if the T and the attorney are related by second degree or a bona fide purchaser. 

D. §59. Requisites of a will

1. In writing and signed by the testator in person or by another person for him by his direction and in his presence.

1. In re Groffman: A had a will signing party. A announced that he wanted sign the will and gestured toward his coat pocket where he left the will. He took it out and lead one of the witnesses to his dining room where witness 1 signed the will. Witness 2 was in the other room. By the time witness 2 came into the dining room, witness 1 had left and only the A saw witness 1 sign the will. 

1. Statute: No will shall be valid unless it shall by in writing and executed in manner hereinafter mentioned: it shall be signed at the foot or end thereof by the T or by some other person in his presence and by his direction; and such signature shall be made or acknowledged by the T in the presence of two or more witnesses present at the same time and such witnesses shall attest and shall subscribe the will in the presence of the T but no form of attestation shall be necessary.  

1. Element at issue: such signature shall be made or acknowledged by the T in the presence of two or more witnesses present at the same time and such witnesses shall attest and subscribe the will in the presence of the T.

1. Court found that (1) T did not acknowledge his signature in the presence of witnesses 1 and 2 at the same time. 

1. In re Groffman in Texas: Valid will because neither witness has to sign in the other witnesses presence nor does T have to sign in the presence of the witnesses. T doesn’t have to publish or acknowledge his signature in the presence of the witnesses either.

1. T’s signature:

1. Stamp 

1. “X”

1. Nickname

1. Whatever provided it was intended by T to be his signature 

1. Another signing

1. At his request

1. And in his presence

1. No telephonic presence

1. Make sure to change the attestation clause because it will say something to the effect that the W’s witnessed T signing his will when in actuality T won’t be signing but whoever T called to sign for him actually signed. Ws saw A sign on T’s behalf, at T’s request and in T’s presence.

1. Writing

1. No videotape

1. Location of signature:

1. Doesn’t have to be at the foot of the document. If not, then the question becomes whether the text following the signature was present prior to his signature or if afterwards. If after the signature a line is written in, it may be purged as an unattested codicil. 

1. Order of signature not critical but must be one contemporaneous transaction. 

1. In re Pavlinko’s Estate: H/W accidently signed the other’s will. They willed all to each other with the residuary going to Hellen’s brother Elias. Held: The court will not rewrite parts of a will. Dissent: Let it go to the residuary taker at least b/c he was the same in both wills. 

2. Attested by two or more credible witnesses (unless wholly written in T’s handwriting), 14+, by their signature in the presence of the testator. 

2. Over 14 - question of whether that means past 14th birthday or 15

2. Credible means disinterested and capable, as in having the mental capacity to know the significance of what they’re doing

2. Presence means “conscious presence.” Witness is in T’s presence if the testator, through sight, hearing or general consciousness of events comprehends that the W is signing. 

2. Nichols v. Rowan: T in hospital. One W signed at his bedside. Other W signed at nurse’s station which was in T’s room but separated from T’s bed by a 5' partition. His view of the station was blocked unless he was sitting upright or standing. Held: T must actually see the W subscribe their name or be in such position that the T could, if so disposed, readily see W sign by some slight physical exertion on his part. 

2. Morris v. Estate of West: T in one room and Ws in another. The rooms separated by another room. The T would have had to walk a ways to see. Held: Walking was not “slight.”

2. Short v. Short: T’s will attested to by T’s son and P. T could not read or write. T asked her son, who was a beneficiary under the will, to sign for her. T also made her mark under her signature. Held: Valid execution.

2. No publication or acknowledgment requirement in Texas. No need to say “Yes, this is my signature” or “this is my will.”

2. For example:

2. Atty takes the will to T’s home. T signs and atty. witnesses. Atty. returns to office and has secy call T and sign over the phone. Not valid.

2. T drives through bank lane and president of bank comes out to car to subscribe in T’s presence in the car. He takes the will back into the bank and hands it to teller who holds it up to T and signs. Not valid b/c T can’t see W sign nor see what W signs. 

3. Will may be self-proved therefore eliminating the need for the testimony of the attestators during probate. Self-proving involves affidavits of the T and attesting witnesses made before an officer authorized to administer oats under State law. 

3. Self proving affidavit is rebutably presumed to illustrate T’s capacity because the notary is a witness to the T’s demeanor.

4. A will with a self-proving affidavit subscribed and sworn to by the T and witnesses attached or annexed to the will and sworn before an officer authorized to administer an oath  is a self-proved will. 

4. Cutler v. Ament: T’s self-proving affidavit was flawed. Held: A self-proving affidavit is a separate document whose sole purpose is evidentiary and its invalidity will not affect the validity of the will. Will must be proved in other ways. 

5. May use the signature on the affidavit to prove the signature of the will.

5. For example: T’s will is signed by A and B who are both interested parties. At the same time, they execute a self-proving affidavit which must also be witnessed by a notary. 

5. The disinterested testimony of the notary may be used to corroborate the testimony of the interested witnesses. The self-proving affidavit, then, no longer acts to prove the will. Probate testimony is necessary to prove the will. See §84(b), 

5. The disinterested testimony of another non-signer may also be used to corroborate the testimony of the interested signers. Since the notary wasn’t used to corroborate the testimony of the interested signers, the will remains self-proved. 

6. Self proved will may be admitted to probate w/o the testimony of any subscribing witnesses. It remains contestable, revocable or amendable. 

7. Components of a will:

7. Integration of Wills: All papers present at the time of execution, intended to be part of the will, are integrated into the will. Includes the idea that all the pages of the will should be read coherently if possible - look to fastening, page flow, etc. 

7. Republication by Codicil: The will is considered “re-executed” as of the date of the codicil.

7. T executes a will in 1992 leaving all to B. A and B are the witnesses. B is also an interested party. T then executes a codicil in 1993 leaving $5,000 to C. C and D are witnesses but C is an interested party, too. T then executes another codicil in 1994 leaving a ring to D. 

7. The 1993 codicil republishes the 1992 will and cures the executory defect.

7. The 1994 codicil republishes the 1993 will and cures the executory defect.

7. BE CAREFUL: That an interested party has signed a will/codicil doesn’t make the will bad but only the gift. Remember the purging statute.

7. Incorporation by Reference: Any writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification. Requires: (1) concurrent or pre-existing memorandum which is (2) clearly identified. Policy: Can’t allow T to retain an ongoing ability to make dispositions after she had executed a will - it circumvents the will’s act.

7. Clark v. Greenhalge: T to A all her personal property except those items she “designated by a memorandum left by her and know to A or in accordance with her known wishes” to be given to others living at the time of her death. A helped her put together her memorandum. T kept the book in a drawer in her desk. It was entitled “List to be given Helen Nesmith 1979.” One entry said that B would get a particular painting. A was T’s executor and refused to give B the painting. T executed 2 subsequent codicils. Issues: Was the memorandum referred to in T’s will the “List” kept around T’s house, and what affect did the republication by codicil’s have on the writings in the memorandum? ROL: A properly executed will may incorporate  by reference into its provisions any “document or paper not so executed and witnessed, whether the paper referred to be in the form of a mere list or memorandum if it were in existence at the time of the execution of the will and is identified by clear and satisfactory proof as the paper referred to.” Element at issue: existence at the time of the will execution and clear reference. Held: The notebook was clearly the memorandum referred to in the will. T’s intent controls. A memorandum may be more than one gift provided all the gifts come within one instrument. 

7. Nothing stops T from making gifts in the memorandum subsequent to the will and not incorporated by codicil. 

7. Exception: Memorandum of personal effects to be prepared in the future because it enables T to change the disposition of small, inexpensive personal items - no cash. 

7. Johnson v. Johnson: T drafted a document entitled “Will.” He never signed it. At the bottom of the “Will,” he had written in his own handwriting: “T my brother James I give ten dollars only. This will shall be complete unless hereafter altered, changed or rewritten. Witness my hand this April 6, 1947. Easter Sunday, 2:30 p.m. Signed T.” Jenkins: The only way this could work is if a court would consider the holographic writing as incorporating by reference the “Will” by saying that the codicil is identified as a “will” and it refers to the “will.”  

E. §59A. Contracts Concerning succession

1. Contract to make a will or devise, or to not revoke a will or devise, must be referred to in the will or devise and must state the contents of the contract.

2. The fact that the parties executed reciprocal wills does not prove that the parties entered into a contract.

3. REMEMBER: Statute of frauds would require that the contract be in writing if related to the transfer of real property. An oral contract would be alright provided that it’s mentioned in the will and it’s material provisions are in the will as well. 

3. Step One: Determine if the contract is good. Was there consideration? Was it in writing if required. Were the terms clear, definite and certain?

3. Step Two: Determine if the contract was materially referenced in the will.

3. How might you get around the material provisions in the will prong? Incorporation by reference. Requires: (1) specific reference in the will; and (2) the referenced document exists prior to or at the time of the execution of the will.

4. T makes a contract with A to leave everything to A at death if A will take care of T for life.  T executes a will leaving her estate to A. A changes her mind and decides not to care for T. T rescinds the contract. Upon T’s death is A entitled to take under T’s will? No, b/c the gift in the will is not dependent on the fulfillment of the separate agreement. T should have executed a codicil excluding A’s gift. The estate’s cause of action might be in breach of contract - but not in a probate action.

5. A dies of AIDS. After A’s death, A’s roommate, B, claims half of A’s estate. B alleges that A promised to leave B half his estate if B cared for A for his life. B produces a document typed by B and signed by A and one witness devising one-half of his estate to B. What result? 

5. Was there a contract? Texas law requires that “cohabitation” agreements must be in writing. So, here, A and B only had an oral contract. 

5. Did the instrument meet the requirements of a written contract? Possibly, this instrument might be used as the separate contract. It must, however, be a contract to not revoke A’s will. The instrument appears to be an attempted will.

5. Is the instrument a will? Wills require testamentary intent and proper execution. Testamentary intent is the testator’s intent to have the instrument take effect upon his death. Proper execution requires that T sign the will and 2 disinterested witnesses sign in T’s presence. T’s presence means his conscious presence. Conscious presence means through sight, hearing or general consciousness of events comprehends that the W is signing. Here we only have one attesting signature so this wouldn’t be a will. A would had to have had a separate document referencing the contract (will).

6. Via v. Putnam: H and W executed mutual wills. A mutual will means that both left their estates to the other and had the same residuary clauses. A paragraph within each will said that neither would revoke nor would they try to get around the mutual will by disposing of property assets by trust. W died and H got all. H then married W2 but didn’t change his will. H died and the estate went to the residuary takers. W2 lived in a state with an elective share statute so she could defeat the will with her forced 30% share. Such a claim would defeat the will and violate its terms ie the no separate property disposition paragraph. The residuary heirs claimed that H’s remarriage was a per se violation of that provision therefore, they should get as creditors. Creditors are afforded priority over devisees. Pretermitted spouse law: A pretermitted spouse will receive an elective share unless he/she waives, is provided for separately in the will or T somehow made it known that W2 should not take. Texas law: Mutual wills are revocable during the lives of both parties. Once a party dies, the will is not revocable.

7. Definitions:

7. Mutual will: pursuant to a contract;

7. Reciprocal will: mirror images;

7. Joint will: H/W use one document to make both their wills. 

8. H and W execute reciprocal wills. W revokes her will after her death. Her new devisee would take under the new will but the law would impose a constructive trust on that devisee.

9. H/W execute reciprocal wills. H dies but W can’t find the will. The will is then presumed revoked during H’s lifetime. W would take under intestate laws and could then execute a new will because H did not perform the contract. 

F. §60. Exception pertaining to Holographic Wills

1. Do away with the attesting witnesses if the will is “wholly in the handwriting of the testator.”  Such will may be self-proved anytime in life by attaching an affidavit by T to the effect that yes it is his will, he was 18+ when he wrote it, that he was of sound mind and that he hasn’t revoked it.

i. In re Estate of Johnson: T used a pre-printed will form and wrote in certain missing test.  “Wholly in the handwriting of the testator” means that the material portions of the will are in the handwriting of T - not necessarily the entire will. The “material provisions” means those provisions illustrating “testamentary intent.” Testamentary intent is that language which would show that the T intends the instrument to be effective upon death by the use of the word “will.”  

ii. T had written a letter to his attorney saying that “in the event I die, I want all to go to A.” Presumption is that the letter was an instruction to the attorney on how to draft a will 

iii. T had written a letter to his daughter A saying that “in the event I die, I want all to go to you.” Better indication of T’s intent to draft a will. 

iv. Presumption that a subsequent handwritten or typed instrument is a codicil if the disposition of property appears to be part of the same testamentary design if there’s no conflicts. 

v. Words like “wish” and “want” to indicate a clear intent to give. “I wish that you have my coin collection” sounds like “I wish” but “I can’t.” 

vi. No substantial compliance in Texas on whether the instrument has a “testamentary feel” versus a “testamentary intent.” 

vii. Kimmel’s Estate: T wrote a letter. The testamentary portion read: “if enny thing hapens all the scock money in the 3 Bank liberty lones Post office stamps and my home on Horner St goes to George Darl & Irvin Kepp this letter lock it up it may help you out. Father.” Held: Words indicating that the instrument would have future importance indicative of testamentary intent. Any mark intending to be T’s mark is a valid signature. 

viii. Conditional wills: If T intended the property to go to a particular party “if and only if” a particular event occurs, then the instrument is not T’s last will and testament. 

ix. Ashley v. Usher: T’s holographic will was contested on the ground that it had been revoked. Court held there was no evidence of revocation. There were two wills dated August 7, 1961. One was properly executed - the other was not. ROL: To probate a will, the applicant must prove to the satisfaction of the court that it was not revoked by the testator. Element at issue: proof by proponent. The proponents of either will had to establish which was executed last. Neither did offer sufficient proof so neither will was admitted to probate. 

G. §61. Bequest to witness.

1. A bequest to a witness is void unless you can verify it otherwise. He’s just a witness. If he were entitled to a share of the estate had there been no will as an intestate successor, then he can receive only that which was bequeathed to him and no more. (First way to save the gift, by way of the intestate statutes). 

i. Estate of Parson: T’s will attested by A, B, and C. A and B were beneficiaries under the will. C wasn’t. California required the will be attested by 2 disinterested Ws. A tried to disclaim her interest so that she and C would both be disinterested. Held: The disclaimer is ineffective to change the status of an interested party. 

ii. Element at issue: verify otherwise. The interested party must still testify but his gift won’t ve voided if his testimony can be find one other person to testify that his testimony is true and correct. (Pursuant to §62). Eg if the attorney witnessed the execution or 

iii. Texas: §37A would save the will if the disclaimer of one of the witnesses/interested parties is needed otherwise to prove the will. The disclaimer relates back to the time the interest vests such that the interest never vests. 

H. §62. Corroboration of testimony of interested witness.

1. You can verify the bequest through the testimony of one or more disinterested and credible persons who testify that the testimony of the witness is true and correct. The interested witness then is not incompetent or non-credible.

2. In re Will of Ranney: T signed the will but his witnesses forgot. Everyone signed the self-proving affidavit. The affidavit says that the Ws signed the will – of course they hadn’t. Held: If the witnesses with the intent to attest, sign a self-proving affidavit but do not sign the will or an attestation clause, clear and convincing evidence of their intent should be adduced to establish substantial compliance with the statute.

3. Wilkerson v. Slaughter: T executed a will which was witnessed by A, B and C. D, a notary, took the affidavits and acknowledgments to the will. A and B were legatees. Held: C’s testimony proved the will and D corroborated her testimony. Key: One disinterested witness whose testimony can be corroborated. 

I. §63. Revocation of wills (need capacity and intent to revoke)

1. 
No written will or clause therein can be revoked except by a subsequent will, codicil or declaration in writing, executed w/ the requisite formalities, or by the T destroying or canceling it or having someone else do it in his presence. 

I. A subsequent will wholly revokes the previous will by inconsistency if the T intends the subsequent will to replace rather than supplement the previous will. A subsequent will that does not expressly revoke the prior will but makes a complete disposition of the T’s estate is presumed to replace the prior will and revoke it by inconsistency. If the subsequent will does not make a complete disposition of the T’s estate, it is not presumed to revoke the prior will but is viewed as a codicil.

I. Elements at issue:

a. Subsequent will with like formalities:

a. Does the subsequent will stand on its own as a:

a. Written will

a. Holographic will

a. Noncupative will

a. Codicil:

a. Subsequent written instrument that may even start out “This is my last will and testament” or may end “I revoke any previous will” if it can be shown that the property disposition either supplements the earlier will or amends it.

a. Declaration in writing:

a. Formal declaration of revocation with like formalities. 

a. T destroying or cancelling it - or having someone else do it at his request - in his presence

a. No telephonic destruction/cancellation

a. No partial revocation in Texas;

a. Strike throughs - have to prove that it was T’s strike.

a. No physically cutting out a section of the will unless you can prove it was T’s particular cut.

a. If partial revocation, gift still good. 

iii. Harrison v. Bird: T called her attorney to revoke her will. The attorney tore the will up over the phone. The attorney then wrote a letter to T telling her that she had revoked her will. He enclosed the pieces. He told her that she did not have a will. T died and the pieces could not be found. ROL: A lost will is presumed revoked. Proponent must overcome presumption by showing that its absence is not indicative of her intent to revoke. (Did she speak of it afterwards, possibly?) then file a petition to probate a lost will. ROL: T must revoke will herself or have someone else do it for her in her presence.

iv. Even though the telephonic revocation didn’t revoke the will, the fact that the pieces couldn’t be found did rebutably revoke the will. Had her attorney kept the pieces or had T kept the pieces, the will would have been good. Lost will is rebutably presumed to have been destroyed by physical act.

v. Examples: T to A all her property in 1995. In 1997, T to B a diamond ring and to C her car. The 1997 gift contains no words of revocation (according to Jenkins, even had it the 1997 writing would not have revoked the 1995 will unless it completely replaces it). 1997 will is a codicil.

v. In 1999, T destroys the codicil w/ the intent to revoke it. T dies in 2000. The will is offered for probate. Still good in its whole. Unless the codicil revokes the entire will, the revocation of a codicil which simply changed a portion of the will is effective in reviving the original will in its entirety.  The execution of a codicil that amends or supplements - but does not revoke - a previous will is not a permanent amendment or supplement and can be later revoked. 

v. T destroys the 1995 will but forgot to destroy the codicil. 


v. Thompson v. Royall: T requested that her attorney and executor witness the destruction of her will and codicil. Her attorney suggested that she not destroy it but only cancel it so that she could use it as an example of how she disposed of her property previously. The attorney wrote the words “Null and void” on the back of one of the pages. She signed it. Texas ROL: No written will or clause therein can be revoked except by a subsequent will, codicil or declaration in writing, executed w/ the requisite formalities, or by the T destroying or canceling it or having someone else do it in his presence. Element at issue: Canceling it or having someone else do it in his presence. Analysis: Here T did not write “null and void” herself; therefore, it couldn’t be viewed as a holographic revocation. The revocation would have been good had it been a “declaration of revocation” but that needed to be executed as if it were a written will ie executed with attesting witnesses. Last, it wasn’t a valid cancellation because it didn’t touch any of the words. Held: Revocation of a will by cancellation contemplates marks or lines across the written parts of the instrument or a physical defacement or some mutilation of the writing itself, with the intent to revoke.

v. Revocation by physical act must be a clear act with the requisite intent to revoke. Where words indicating intent to revoke are written upon will and, there is some other act of cancellation, the words are competent evidence and may be introduced to show the intent with which the other act was performed. 

v. T can request another to write “cancel” across the will. A will so produced requires the proponent of the cancellation to prove that T intended the cancellation and it was done at her request. 

v. T can partially revoke by physical act a portion of a holographic will.  The markings, however, create a fact question as to who made the changes.  

v. PROBLEM: T executes a will that devised the residue of her estate to four named relatives. After T’s death some years later, her will is found in a stack of papers on her desk. One of the four names in the residuary clause has been lined out with a pencil mark. There is no direct evidence that T marked the name out.

v. Revocation by execution of a subsequent will, codicil or declaration of revocation. Revocation by physical act by T or at T’s request and in her presence. Physical act must be by destruction or cancellation. No partial cancellation by physical act so no cancellation here. If the attempted partial revocation makes that portion of the will unreadable, the gift is still good if there is other competent evidence of the contents. If not, the remainder of the will is probated. 

x. Dependent Relative Revocation and Revival

x. DRR: If the testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective. T executes a new will which turns out to be invalid. If the court finds that T would not have destroyed the will but for his belief that the new will would be effective, the first will is still good. 

x. T executes a will devising property to ABC. T then learns that her legal name is ADC and T decides to correct the mistake by writing “void” across it and writes a new will using ADC. ADC is also one of the new witnesses and the new will is invalid. DRR would reinstate the gift. 

x. Carter v First United Methodist Church of Albany: T executed a will. It was found with another handwritten instrument dated after the will. It was also captioned “will” but was unsigned and unwitnessed. The earlier will had pencil markings indicating T’s changes. Burden of proof: (1) Usually on person attacking the will; (2) If will has markings on it cancellation or obliterations, there’s a presumption of revocation. The proponent must show no revocation. (3) If will is found w/T’s other effects, presumption is that T made the changes. ROL: If it is clear that the cancellation and the making of the new will were parts of one scheme, and the revocation of the old will was so related to the making of the new will as to be dependent upon it and the first and second wills are substantially similar, then if the new will is not made or is invalid, the old will, though canceled, should be given effect if the contents can be proven. 

x. Texas application: If T revokes second will believing that it will revive the first will, he’s wrong. DRR will apply to revive the second will.

x. Clause 5 of T’s typewritten will provides: “I bequeath the sum of $1,000 to my nephew, Charles Blake.” T crosses out $1,000 and substitutes $1,500. T then initials and dates. 

x. What result in a state that recognizes holographic wills? No holographic will or codicil b/c a holographic will/codicil still needs testamentary intent. Blake gets $1,000.

x. What result in a state that does not allow partial revocation by physical act? No change will be recognized. Blake gets $1,000.

x. T gifts $5,000 to J. T crosses out J and writes in N. If holographic will ie entirely in T’s handwriting, signed and testamentary intent, the partial revocation by physical act is presumed good. No DRR b/c there’s not 2 wills in these facts. 

x. Corrections on attestation clauses don’t need attestation b/c it doesn’t make a testamentary disposition. 

x. T writes “Void” across the text of her will. She takes the will to her lawyer and says draft another. He does but she doesn’t like. While correcting, T dies. No DRR b/c there aren’t 2 valid wills. 

x. T revokes by codicil a gift to J believing she is dead. She’s not. DRR won’t save b/c the revocation doesn’t allude to T’s reasoning for her revocation. 

x. Estate of Alburn: T executed a will in Milwaukee and later in Kankakee. She tore the 2nd will up believing it would revive the 1st will. Texas outcome: 2nd will is probated b/c can’t revive a revoked will. If the 2nd will is lost, must go to the lost will provisions ie proving plus the contents, why it can’t be found, who executor is and the names/addresses of the legatees. 

xi. Revival of wills: Can’t revive a revoked will unless it is re-executed with like formalities or republished by being referred to in a later duly executed testamentary writing (eg codicil).

xii. Revocation by operation of law: Changed familial circumstances. §69. Voidness arising form divorce.  If, after the will is made, T divorces/annuls, all provisions in favor of the ex-spouse, or appointments favoring the ex-spouse, must be read as if the ex-spouse pre-deceased the other and is void unless the will says otherwise. A divorced/annulled spouse is not a surviving spouse, unless they were remarried.

xiii. Lowery v. Saunders: T borrowed money from her grand niece. In return she conveyed real property and retained a life estate. She also agreed not to change a will and codicil executed in April 1977. T decided to make a second will and write the grand niece out of her will altogether. ROL: To establish revocation by the execution of a subsequent will, codicil or written declaration w/ like formalities, it must be shown that the testator was of sound mind when she executed the second will, that she intended to revoke the second will and the revocation was done with like formalities. 

xiv. Harris v. Strawbridge: In 1928, T made a will leaving his home to his sister, J. She also got a life estate in a big farm in Wisconsin. It also said that after J died, the life state went to named nieces and nephews w/ the remainder to a church. The residue then went to Jane and her children. In 1935, T married E. In 1940, T made another will leaving all his Florida property to E and said that T’s 1928 will would stand as to the farm. The second will had no residuary clause. T had property in Texas that wasn’t mentioned in either will. Both wills were offered into probate. ROL: Where T makes a will then makes a second will, the second will not revoke the first will unless it appears from the second will that T intended to revoke the first will. Element at issue: intended to revoke the first will. An intention to revoke may be found either expressly or by inconsistent property disposition. If by inconsistency, the second will revokes the first only as to the inconsistent provisions. The instruments will be read together as the last will of T - one document except to the extent of the revocation. Here the will was inconsistent as to everything except the farm. The Texas property would have to pass by way of intestacy b/c neither will mentioned it and the second will had no residuary clause. 

xv. Leatherwood v. Stephens: S’s name in T’s will had been marked off after T’s death. Held: The post execution changes were ineffective. 

xvi. Stanley v. Henderson: T made changes to the executor’s compensation. The original will was holographic. Held: Since the changes were made by T, they were good. 

xvii. Lewis v. White: T executed a will in 1959. It left the estate to his wife C. C died after T but before the will was probated. T’s brother tried to set the will aside in favor of a holographic will he said T executed after the 1959 will. That holographic will, however, was lost. ROL: To probate a lost will the proponent must show: (1) that the lost will was properly executed; (2) proof as to why the will couldn’t be produced; (3) the proponent had made a reasonably diligent search for it; and (4) substantial proof as to its contents by a credible witness. Element at issue: proof as to why the will couldn’t be located. Here, there were witnesses who testified as to the wills contents and execution. They differed, however, concerning the location of the lost will. Held: The proponent failed to meet his burden as to cause for non-production. 

xviii. In re Estate of Glover: Jury found that T revoked her will. ROL: A presumption of revocation arises when a will is not produced in court and the will was last seen in the possession of the T or in a place T had access to. Element at issue: presumption. Held: To overcome the presumption of revocation, the proponent need show a preponderance of the evidence. 

J. §64. Capacity to make a noncupative will

1. 
Any competent person may do it.

K.
§65. Requisites of a noncupative will.

1. 
Must be made on T’s last sickbed in his own home, the home of another provided he was there for 10+ days prior, unless he’s rushed to the hospital sick and never returns. If value exceeds $30, three credible witnesses must have been called on to take notice or bear testimony. Disposition of personal property only - not real property.

L. 
§67. Pretermitted child.

1. 
If the pretermitted child is not mentioned, he succeeds to a portion of the estate.

J. If T has 1+ other children living when he executes the last will and the will provides for them, and no provision is made for the pretermitted child, he takes from the separate and community estate pursuant to the intestate succession statutes in the same share as his other children. To the extent reasonable, the pretermitted child shall share the same interest in real property (e.g. a life estate or fee simple) as the other children. 

J. If T has no other children when he executes his will, he succeeds pursuant to the intestate statutes as if T dies w/o a spouse. 

2. 
The pretermitted child may recover back from the beneficiaries previously distributed property.

3. 
Pretermitted child means a child of T who during the lifetime of the T or after his death is born or adopted after the execution of the will of the T

4. 
A child is “provided for” where T makes a disposition of property either  in T’s will or outside the will but intended to take effect upon T’s death.

M.
§68. Prior death of a legatee

1. 
If a descendant of T or T’s parents and deceased at the time of T’s execution fails to survive T or is treated as predeceasing T (e.g. simultaneous death
), the descendants who survive by more than 120 hours take the devised property in place of the devisee. The property is divided into as many shares as there are surviving descendants in the nearest degree of kinship and in the same degree. Descendants represent if appropriate. If a party would have been a devisee under a class gift if he had survived T is treated as a devisee unless he died before the will was executed.

2. 
If the devise fails for any reason, it goes into the residuary estate.

3. 
If the residuary estate is devised to two or more persons and the share of one of them fails, his share passes to the other.

4. 
If all residuary takers are dead, the residuary estate passes intestate.

5. 
If the will says “to my surviving children” or “to such of my children as shall survive me” prevents the use of this section.

N. 
§69. Voidness arising form divorce

1. 
If, after the will is made, T divorces/annuls, all provisions in favor of the ex-spouse, or appointments favoring the ex-spouse, must be read as if the ex-spouse pre-deceased the other and is void unless the will says otherwise. 

2. 
A divorced/annulled spouse is not a surviving spouse, unless they were remarried.

3. Smith v. Smith: After T executed his will, he divorced his wife B. They remarried. ROL: If, after the will is made, T divorces/annuls, all provisions in favor of the ex-spouse, or appointments favoring the ex-spouse, must be read as if the ex-spouse pre-deceased the other and is void unless the will says otherwise. Amended statute: Divorce and remarriage makes the parties spouses again.

O. 
§70. Provision in will for management of separate property.

1. 
H/W may instruct the survivor to keep T’s separate property together until the distributees become of age. Once of age, each is entitled as per the will.

P. 
§70A. Increase in securities; accessions

Q. 
§71. Deposit of will w/ court during T’s lifetime

1. 
May be deposited with county clerk provided the clerk can confirm T’s identity and residency. $3 fee.

2. 
Delivery of the will be to only T or his authorized agent. The clerk will then ask for the certificate of deposit back unless the T can swear that it’s been lost. 

CASE LAW

E Why require a proper execution?

E Ceremonial function: Courts need to be convinced that this is T’s intent.

E Reliability/evidentiary function: Ceremony impresses on the T the importance of his act. 

E Protective function: Safeguarding the T at the time of the execution of the will from undue influence.

B. Execution:

1. Is this your will?

2. Have you read it and do you understand it?

3. Does it dispose of your property in accordance with your wishes upon your death?

4. Suggestions

4. Have an extra witness, make the ceremony very formal where the will might be contested extra-territorial. 

4. If a will is validly executed in Arkansas but probated in Texas, then the will is considered validly executed for purposes of Texas probate. 

4. Remember that the domicile of the decedent at the time of his death determines the validity of the will regarding the disposition of personal property. The law of the state where real property is located determines the validity of the disposition of real property. 

4. There is privity between the attorney and the estate so those actions of the attorney that hurt the value of the estate, like neglecting to discuss tax matters that would affect the size of the estate, are subject to a malpractice claim. Eg do a CYA letter if wealthy client wants a temporary will prior to a vacation. The letter should tell the client that they’ve talked about the tax matters potentially affecting the estate.  

4. T may hold the will. Attach a separate letter instructing T not to remove staples or write or alter the will.

C. In re Pavlinko’s Estate: H/W accidently signed the other’s will. They willed all to each other with the residuary going to Hellen’s brother Elias. Held: The court will not rewrite parts of a will. Dissent: Let it go to the residuary taker at least b/c he was the same in both wills. 

D. In re Will of Ranney: T signed the will but his witnesses forgot. Everyone signed the self-proving affidavit. The affidavit says that the Ws signed the will – of course they hadn’t. Held: If the witnesses with the intent to attest, sign a self-proving affidavit but do not sign the will or an attestation clause, clear and convincing evidence of their intent should be adduced to establish substantial compliance with the statute.

V.  WILL SUBSTITUTES

PROBATE CODE
§68. Prior death of a legatee

1. 
If a descendant of T or T’s parents and deceased at the time of T’s execution fails to survive T or is treated as predeceasing T (e.g. simultaneous death), the descendants who survive by more than 120 hours take the devised property in place of the devisee. The property is divided into as many shares as there are surviving descendants in the nearest degree of kinship and in the same degree. Descendants represent if appropriate. If a party would have been a devisee under a class gift if he had survived T is treated as a devisee unless he died before the will was executed.

2. 
If the devise fails for any reason, it goes into the residuary estate.

3. 
If the residuary estate is devised to two or more persons and the share of one of them fails, his share passes to the other.

4. 
If all residuary takers are dead, the residuary estate passes intestate.

5. 
If the will says “to my surviving children” or “to such of my children as shall survive me” prevents the use of this section.

A. Contracts with Payable on Death Provisions

1. Wilhoit v. Peoples Life Insurance Co.: H’s life insurance policy established W as the beneficiary. H died and W received $5,000 payoff. She then, in turn, sent the money back to the company intending to set up a trust. The policy had an investment provision providing that the beneficiary could leave the money with the company and withdraw slowly over time or whatever. Her attempted trust seemed to mirror the investment provision but altered its form. Her trust established her brother, R, as the beneficiary of it. R died then W died. R’s will left his estate to TO. Her will left the insurance proceeds to RW. The insurance company paid the money to TO. RW sued. TO argued that the trust was an insurance policy naming R as the beneficiary. Under insurance law, even though R predeceased W, R’s estate would become the de facto beneficiary. RW said that the trust wasn’t really an insurance policy but only like a deposit account at a bank. Held: The trust was simply a deposit account w/ an invalid survivorship provision. 

2. Estate of Hillowitz: H partner in an investment club. The club provided that upon the death of H, the member’s share would go to his wife. Executors contended that it was an invalid testamentary disposition. Held: A partnership agreement which provides that, upon the death of one partner, his interest shall pass to the surviving partner or partners, is a contract and can’t be defeated by labeling it a will. The partnerships are third party beneficiary contracts performable at death like (1) contracts to make or not make a will; (2) an inter vivos trust in which the settlor reserves a life estate; (3) an insurance policy.

3. Class notes after Hillowitz: If W is a beneficiary to H’s insurance policy dies before the insured, then upon the insured death, the proceeds should go to:

3. The secondary beneficiary; or

3. The estate of the primary beneficiary if the insured so provides; or

3. In the event, neither has an estate by which the proceeds could pass, to the estate of the insured.

3. If the beneficiaries are ex-spouses, the proceeds pass as if the beneficiary/ex predeceases the insured.

3. The proceeds won’t go the beneficiary’s estate unless the insured specifically says as much. Texas requires a party to survive the insured.

4. Cook v. Equitable Life Assurance Society: H purchased a whole life policy and named W as his beneficiary. H and W divorce. H remarries but never changes the designation in the policy. However, on his deathbed he executes a holographic will attempting to name W2 as the new beneficiary. Texas view: An ex-spouse doesn’t remain as a beneficiary unless the T intends it as so after they divorce. Also, T cannot change the nature of a contract with a will. Their two separate instruments. 

B. Multiple Party Bank Accounts

1. § 438. Convenience Account. Two parties, “for the convenience” of one party; the intended party has not made a gift of the remaining assets after death ie no right of survivorship; all deposits, from anyone, belong to the intended convenience account party;

2. § 439. Right of Survivorship. Money left on deposit in a joint account at T’s death belong to the surviving party/parties against the estate if:

2. By a written agreement signed by T, the interest is supposed to go to the surviving party/parties;

2. Such an agreement should say:

On the death of one party to a joint account, all sums in the account on the date of the death vest in and belong to a joint account, all sums in the account on the date of the death vest in and belong to the surviving party as his or her separate property and estate.

2. A survivorship agreement will not be inferred from the mere fact that the account is called  a “joint account.” 

2. If there are two or more parties, their respective ownerships during lifetime shall be in proportion to their contributions.

2. “Against the estate”: 

2. T dies leaving $15,000 in debt. He left $10,000 in probate assets and $5,000 in a joint account with a right of survivorship. T’s contribution to the JA was $2,500 and so was A’s. T also had a $100,000 life insurance policy. The debt is to be paid out of probate assets first. Creditors would get $12,500.

3. Franklin v. Anna National Bank: T during his life established a checking account in his name and in the name of A. His health was failing and needed someone else on the account just so they could access money for his needs. The signature card said the parties were joint tenants with rights of survivorship. Then party B began to take care T. He instructed her to put her name on his account instead of A’s. The bank said they needed a letter to do so. T wrote one but the bank didn’t change because they said afterwards that their policy was that a letter was insufficient to change a party’s name on an account. Issue: Who owned the funds at T’s death. Held: The form of the agreement is not conclusive regarding the intention of depositors. A signature care may be overcome by clear and convincing evidence that the depositor did not want to create a survivorship interest in the other party. It’s apparent that T intended to create a convenience account and not one that would vest his joint tenant with the whole interest upon his death. 

4. T makes A the joint tenant with rights of survivorship in a safe-deposit box. T dies and A finds stock certificates, a diamond ring and $2,000 cash. 

C. Joint Tenancies: The death of one joint tenant or tenant by the entirety, the survivor owns the property absolutely, freed of any participation by the decedent. 

1. Joint tenancies with rights of survivorship in land cannot be revoked. In contrast, POD accounts can be changed by the owner during life.

2. A joint tenant cannot devise his or her share by will. If the joint tenant wants someone other than his joint tenant to take upon his death, he must sever the tenancy during his lifetime.

3. A creditor of a joint tenant must seize the joint tenant’s interest during life b/c upon the death of the tenant, his interest disappears. 

D. Revocable Trusts

1. Introduction. A revocable inter vivos trust is the most flexible of all will substitutes because the donor can draft the dispositive provisions and the administrative provisions precisely to the donor’s liking. In a deed of trust, the settlor transfers legal title to property to another person as the trustee pursuant to a writing in which the settlor retains the power to revoke, alter, or amend the trust and the right to trust income during his lifetime. On the settlor’s death, the trust assets are to be distributed to or held in further trust for other beneficiaries. While not always true, all jurisdictions now recognize the validity fo a trust where property is transferred to another person as trustee and the settlor reserves the power to revoke the trust during life. The settlor may also reserve an income interest and a testamentary power of appointment. Revocable declaration of trust is a trust where the settlor declares himself trustee for the benefit of himself during lifetime, with the remainder to pass to others at his death. 

1. Farkas v. Williams: A during life, purchased stock in Investors Mutual. Every time he made a purchase he executed a written application to them instructing them to issue the stock in his name “as trustee for B.” Coincidently, A signed separate declarations of trust:

Declaration of Trust – Revocable. A has purchased several shares of stock. They were to be issued in my name as trustee for B as beneficiary. (1) During my lifetime, all cash dividends are to be paid to me for my own personal use except that any authorized reinvestment remain in the trust; (2) on my death, the trust dividends are to go to B; (3) during my life, I reserve the right to vote, sell, redeem the stock and upon such sale the trust in that stock will terminate and I will keep the proceeds; (4) I can change the right to change the beneficiary’s name anytime and the death of the beneficiary before my death terminates the trust; (5) if the trust is revoked, all rights shall belong to me.

Issue: Are the trust instruments valid inter vivos trusts effective to give B the stock upon A’s death? Sub-issues: Did B acquire an interest in the stock upon A’s purchase? and Did A retain such absolute control over the trust as to render the trusts attempted testamentary dispositions? ROL: If no interest is passed to a beneficiary before the death of the settlor, the intended trusts are testamentary and must comply with the statute of wills. Here A had a fiduciary duty to B even though B may never have known he was the beneficiary. ROL: The retention by the settlor of the power to revoke, even when coupled with the reservation of a life interest in the trust corpus does not render the trust inoperative for lack of a testamentary disposition. Issue: Does the fact that A remained the trustee mean that he retained absolute control over the trust? ROL: Retaining trustee power does not invalidate a inter vivos trust because that power is also vested in a settlor who has retained the power to amend or revoke the trust. Here as trustee, A actually took on greater duties than he would have had had he simply remained a settlor and not a trustee. He had fiduciary duties to B. For example, had A given away stock in trust, then B would have had a claim against the estate. A beneficiary to a will would not. Another factor is the formality of the transaction. A’s transactions were formal and solemn.

1. In re Estae and Trust of Pilafas: T executed a trust with himself as trustee for his benefit and others in life. He funded the trust by executing and recording a deed and assignment that transferred certain property. The trust was to pay T income and principal if the principal amounts were requested in writing. Upon T’s death, a portion was to go to plaintiff charities, the remainder to his wife and nothing to his children. The trust said that the settlor had the exclusive right to amend/revoke if done in writing. He amended twice, including excluding his ex-wife. His relationship with his children improved so he supposedly changed his trust to include them. T died but no one could find the trust documents. Trial court said since we can’t find the documents, he must have revoked by physical act. Issue: Does the common law presumption - that T revoked his will by physical act when the will is last seen in his possession but now cannot be found - apply to trusts? ROL: The creation of a trust involves the present transfer of property interests in the trust corpus to the beneficiaries. Those interests can be altered only pursuant to the trust terms. Here the trust said changes had to be made in writing. The trust doesn’t have to say that it can be amended “only by” ... It may list specific acts that would be deemed conclusive evidence of revocation. 

1. State Street Bank & Trust v. Reiser: T created an inter vivos trust with power to amend/revoke. T received a $75,000 loan. Trust said that the trustees “may in their sole discretion pay fro the principal and income of this trust any and all debts and expenses of administration of the settlor’s estate.” Bank argued that the since the trust was executed at the same time as the will, the language in the will directing the payment of T’s death should be incorporated into the trust. Court: The trust was reachable in T’s lifetime. Held: Where a person places property in trust and reserves the right to amend and revoke, or to direct disposition of principal and income, the settlor’s creditors may reach the trust corpus over which the settlor had control during lifetime; those assets out of settlor’s reach are also out of creditor’s reach. (Aside: The trial court indicated that had T mislead the bank as to the security of his stock in trust, then T would have been guilty of fraud).

1. Restatement (second) of Trusts: Absent state statute, creditors can never reach a revocable trust.

1. Majority: If settlor retained a life estate and general powers (i.e. power to revoke), then creditors can reach to satisfy debts.

1. Texas: Regardless of whether the trust is for the benefit of the settlor or a third party, creditors can reach the trust to satisfy debts.

1. Gifts of Personal Property in Life: To be effective, the gift must be:

1. Delivered - intent to deliver is not enough; the donor must feel the “wrench” of delivery;

1. Delivery serves an evidentiary and ritual function:

1. Evidentiary - proof of the gift;

1. Ritualistic - 

1. Delivery may be symbolic or constructive

1. Symbolic - written instrument; ineffective where the gift could have been physically turned over;

1. Constructive - gift of some item which renders physical control over the gift e.g. key to a safety deposit box, trunk (remember titled gifts have to be done by title transfer)

1. Pour over wills: O sets up a revocable trust naming X as trustee. O transfers his stocks and bonds to X. O then executes a will devising the residue to X, as trustee, to hold under the terms of the inter vivos trust. Useful where O wants to create an inter vivos trust and to merge other property into it at his death. For example, he may direct insurance proceeds, annuities, retirement benefits etc. to fall into the trust at this death. Without a pour over provision, property executed after creation of the trust which was intended for the trust will not make into the trust corpus. 

1. Theories validating pour over wills:

1. Incorporation by reference: A will can incorporate by reference a trust instrument in existence at the time the will is executed but it cannot incorporate trust amendments made after the will is executed. If the trust is amended after the will is executed, the probate assets will either by disposed of in accordance with the terms fo the trust instrument as it stood at the time of execution of the will and not as subsequently amended or, if this isn’t want O wanted, it would pass by intestacy.

1. Doctrine of Independent Significance: A will may dispose of property by referring to some act that has significance apart from disposing of probate assets – i.e. by reference to an inter vivos trust that disposes of assets transferred during life. Under this doctrine the trust instrument does not have to be in existence when the will is executed but the trust must have some assets in it before O’s death. 

1. Clymer v. Mayo: H/W. During W’s life she made H beneficiary to a trust, her retirement and death benefits. Trust stated that if H survived W, the trust would be split into 2 trusts: (1) Trust A was funded with 50% of W’s estate at her death; H was the beneficiary and could reach the principal upon request; (2) Trust B directed $45,000 to a charity with interest from the remaining corpus for H’s benefit during life; residue to nieces and nephews. W removed H as beneficiary of her life insurance and retirement and directed that those funds pour over at her death into the trust. H/W divorced; divorce decree failed to remove H’s interest in W’s property. Issue: How did the divorce affect the trust? Law involving pour over trusts: The doctrine of acts of independent significance allows for the pour over provisions without execution provided the trust has assets in it prior to T’s death because there is not trust until there is a corpus. Incorporation by reference, on the other hand (and this state’s statute) allowed for an unfunded trust to receive death benefits provided it was both mentioned in the will and in existence prior to or contemporaneously with the will. ROL: Where a party executes a trust and a will with the intent to make one testamentary disposition of his estate, a divorce revokes any interest in the inter vivos trust. Policy: The intent of the parties unless otherwise expressed in a divorce would be to sever any testamentary gifts. Here the unfunded trust had no existence but for T’s death. Corollary: Divorce won’t revoke a residuary gift to the children of the divorced spouse.

1. Unfunded life insurance trust: Settlor names the trustee of her inter vivos trust the beneficiary of her life insurance policy but doesn’t add funds otherwise. 

1. A funded life insurance trust has independent significance because the trust instrument disposes of the assets transferred to the trust during her lifetime. 

1. An unfunded life insurance trust has independent significance since it disposes of non-probate assets; namely, the life insurance proceeds. 

1. Ways to unify assets upon death

1. Pour over will

1. Name trustee as beneficiary to all POD assets.

1. Consequences during life of settlor

1. Property management by fiduciary

1. Keeping title clear

1. Income and gift taxes

1. Dealing with incompetency - name a co-trustee or provide for someone to act on your behalf in the event of incapacity

1. Consequences at Death of Settlor: Avoidance of Probate

1. Costs

1. Delays

1. Creditors: no short term statute of limitations for creditors to move against trust;

1. Publicity

1. Ancillary probate

1. Avoiding restrictions protecting family members

1. Avoiding restrictions on testamentary trusts - not subject to court creation

1. Choosing the law of another jurisdiction

1. Lack of certainty in the law

1. Avoiding will contests

1. Estate taxation

1. Controlling surviving spouse’s disposition

1. Custodial trusts.

E. Planning for Incapactity

1. Durable power of attorney: continues through the incapacity of the principal.

1. How to create:

1. Writing;

1. Intent not to terminate upon incapacity or simply entitle the instrument “Durable Power of Attorney;”

1. Notarized

1. §§ 481 and 490. Disclosure Statement and Statutory Durable Power of Attorney

1. Disclosure statement must be attached to the Durable Power of Attorney;

1. Must follow the form provided including putting certain language in all uppercase.

1. Franzen v. Norwest Bank: T created a trust for the benefit of T and his wife; bank was the trustee. T died and the bank asked what W wanted to do with the trust because it provided that she could leave it alone or cash it out. She said that she wanted to leave it alone. Concerned over other, non-trust assets the bank asked her relatives to look into her capacity. Son moved W to his state and got her to sign a durable power of attorney. He tried to revoke the trust. The trust provided that W could revoke the trust and remove the trustee w/o cause. The bank wouldn’t honor Son’s request. ROL: A power of attorney is an instrument by which a principal confers express authority on an agent to perform certain acts or kinds of acts on the principal’s behalf. The scope of an agent’s authority is narrowly construed. A broadly worded power of attorney does not authorize acts that may be inconsistent with the principal’s interests. The agent needs specific authority to revoke/amend a trust. This particular power of attorney said that Son could act on W’s behalf pursuant to revoking trusts but didn’t mention this trust in particular. The POA doesn’t need to mention the trust by name. 

VI. INTERPRETATION OF WILLS
A. Admission of Extrinsic Evidence

1. Interpretation of Wills: 

1. Majority follows the plain meaning rule: No extrinsic evidence to prove another meaning.

1. 4-Corners Rule: If court can determine T’s intent within the 4 corners, then no extrinsic evidence. 

1. Mahoney v. Grainger: T’s residuary clause said her estate should go to her “heirs at law.” The one heir she had at law was her cousin whom she disliked. She told her lawyer that she wanted her estate to really go to her 25 cousins whom she identified as her “heirs at law.” ROL: A will duly executed and allowed by the court must under the statute ofwills be accepted as the final expression of the intent of the person executing it. The fact that it was not prepared by the lawyer in conformity with T’s intent does not give the court permission to rewrite the will. EXCEPTION: Only where the testamentary language is not clear in its application to facts that evidence may be introduced as to the circumstances under which the testator used that language in order to throw light upon its meaning. Where no doubt exists as to the property bequeathed or the identity of the beneficiary there is no room for extrinsic evidence; the will must stand as written.

1. Personal usage exception: If the extrinsic evidence shows that the T always referred to a person in an idiosyncratic manner, the evidence is admissible to show that the T meant someone other than the person with the legal name of the legatee. 

1. Fleming v. Morrison: A told B to draw up a will; T wanted to leave his property to C; the purpose for drafting the will was to be able to show it to C as an inducement to sex; A mentioned his ulterior motive to his attorney after executing the will in front of the attorney.  ROL: Parol evidence is admissible to contradict the solemn statements in a will. Testamentary intent must be present every time a witness attests to it. 

1. Estate of Russell: T died leaving a holographic will. The will said that “I leave everything I won Real and Personal to Chester H. Quinn & Roxy Russell. Thelma L. Russell.” The other side of the card said “My $10 gold piece & diamonds I leave to Georgia Nan Russell Alverata, Georgia.” Roxy Russell was a dog. The trial court said that the entire estate, minus the gift to Georgia, should go to Chester who would also have to care for the dog. Issue: In what instances should a court allow extrinsic evidence? ROL: When the language in the will is ambiguous or uncertain, a court may resort to extrinsic evidence to ascertain the intention of the T. The extrinsic evidence goes to discovering the meaning of the ambiguous words and not to the intent of the T in making the gift. We want to know what the T meant by the use of these particular words. If the words are unambiguous, no extrinsic evidence is permissible. Held: The words are clear that T meant to give the dog ½ the estate. A court cannot determine whether the terms of the will are clear and definite in the first place without resort to extrinsic evidence. Did T intend a meaning different from the words she used in the will?

1. Latent ambiguity: An ambiguity that does not appear on the face of the will. “T to my cousin John $1,500.” T has 4 cousins named “John.” The gift is latently ambiguous. Resort to extrinsic evidence required.

1. Ihl v. Oetting: “T to Mr. and Mrs. B who reside at 100 Main Street.” Mr. and Mrs. B who resided at 100 Main Street divorced and moved away. Mr. B married C who then became Mrs. B. Neither party lived at 100 Main Street anymore. T dies. Does the original Mrs. B get the gift or does the new Mrs. B? Held: T used the “100 Main Street” to identify the specific person she had in mind to get the gift. That the parties divorced and moved away was not relevant to determine who T meant when she wrote the will.

1. Patent ambiguity: An ambiguity apparent on its fact. No extrinsic evidence, in most states. Resort to the 4 corners of the will to determine what T meant. 

1. Estate of Akeley: “T to 3 charities 25% each.” Held: Patent ambiguity. T meant that the 3 charities would get 1/3 each. 

1. Smith v. Burt: “T to A 80 acres the remaining 140 acres to B.” Which 80 acres? The north 80, south 80, 80 in the middle? Held: A and B were tenants in common to fractional shares.

1. McCauley v. Alexander: T left a will stating that her debts should be paid then said “Second. I give, devise and bequeath unto the Eden Home, in New Braunfels, Texas, being a home sponsored by the South Central Conference of the United Church of Christ, to have and to hold in fee simple interest forever. It doesn’t say what she is leaving to the home. Held: A court may allow extrinsic evidence to prove what T meant where she left words out making the disposition unintelligible. A court will not allow extrinsic evidence to correct a mistake in a will where the will makes sense on its face but a party argues that T left words out, nonetheless. Here, the lawyer accidentally omitted the words “all of my property and estate.” 

i. Equivocation: A description fits two ro more external objects equally well. “To my cousin John” and there are two cousin Johns.

j. Misdescription of property or person: 

k. Tuttle v. Simpson: A term capable of more than one construction is ambiguous and extrinsic evidence is admissible to clarify.

2. Correcting mistakes

2. Erickson v. Erickson: T executed a will that left property to his soon-to-be wife. State statute said that a will is revoked where T marries after executing the will and he has made no provision in his will regarding the marriage. The trial court said the will had provided for the new spouse since she was made a part of the property disposition at his death. The Connecticut Supreme Court said that the will hadn’t clearly provided for the contingency bu stating that he was to be married in a few days to W. The Supreme Court, however, said the omission of W was a mistake. ROL: If scrivener’s error misled T into believing T had made a valid disposition per his wishes, the court should look at extrinsic evidence

B. Death of Beneficiary Before Death of Testator

§ 68. Prior Death of Legatee

a. If a devisee who is a descendent of the testator or his parents (you have to be related to T as his descendant or as brother, sister, cousin, niece, nephew)

(1) 
is dead at the time T executed his will or 

(2) 
predeceased T after execution or 

(3) 
has died within 120 hours of T,

his descendants (if they survive him by more than 120 hours) take his devise in place of him. The gift will be divided equally amongst his heirs in the nearest degree of kinship. The descendants of an heir take by representation. If T made a gift to a class and a member of that class has predeceased T, then the other members of that class take the deceased members share - no part goes to the deceased class members’ descendants by representation. 

b. A failed gift goes to the residuary clause.

c. If there are two or more residuary takers and one dies, the other(s) take his share.

d. If all the residuary takers are dead or considered dead, then that portion passes by intestacy.

e. This section doesn’t apply where T made a class gift such as “to my surviving children” or “to such of my children as survive me.”

1.
Specific or general devise: Lapses into the residuary;

6. Residuary devise: Residue lapses, the gift goes by intestacy;

7. Class gift: Devise to a class member that fails goes to remaining class members;

8. Void devise: If the devisee is dead before T makes the will, the devise is void and goes to residuary.

9. Allen v. Talley (Texas case): T left the following will:

I give, devise and bequeath unto my living brothers and sisters: John Allen, Claude Allen, Lewis Allen, Lera Talley, and Juanita Jordan, to share and share alike, all the property, real, personal and mixed, of which I may die seized and possessed or be entitled to at my death.

Only Claude and Lera survived T. Issue: Do the words “living brothers and sisters” and “share a share alike” indicate that T intended to leave the property to her then living (i.e. survivorship requirement) siblings or simply to the named beneficiaries? ROL: In the absence of ambiguity, we must construe the will based on the express language used. Court has to determine what T actually said by looking only at the words she actually used (absent ambiguity). A word or phrase is unambiguous if a court can give a certain or definite legal meaning or interpretation to it. 

6. Survivorship provisions: Use of the words “to A if he survives me” means that T doesn’t want A’s descendants to take by representation.

7. Jackson v. Schultz: T left the following will:

Second: I give, bequest and devise unto my beloved wife, Bessie H. Bullock, all my property real, personal and mixed whatsoever situate and of whatever nature and kind, to her and her heirs and assigns forever.

Ordinarily, “heirs and assigns” are words of limitation (not inheritance) i.e. they simply tell us that T is giving fee simple absolute. Here, if you substitute the word “or” then you’ve changed the gift such that if Bessie can’t take then the gift should go to her heirs. 


8. Dawson v. Yucus: T left part of her estate to A and B who were her husband’s nephews (so antilapse statute is inapplicable - no relationship).  That part of the estate used to belong to her husband’s side of the family so she intended to gift that land back into her husband’s family. A and B were only 2 of several eligible family members that could have been designated to take. T selected to give each of them 1/2. B predeceased T. Issue: Can a devise to 2 members of an identifiable class constitute a miniature class within that larger class under these circumstances? Held: T could make a class gift to a portion of a larger class but the gift of ½ each indicates that the gifts were specific to them; therefore, because the anti-lapse statute doesn’t apply and T made no survivorship provisions, the gift to B goes to the residuary clause. Both A and B’s gifts were certain at the time T executed the will. A and B would each get ½ regardless of whether the class grew or shrank. 

9. Class gifts: A gift of an aggregate sum to a body of persons uncertain in number at the time of the gift, to be ascertained at a future time, and who are all to take in equal or in some other definite proportions, the share of each being dependent for its amount upon the ultimate number of persons. The have a common attribute and stand in the same relation to T or each other. If at the time of the devise the number of beneficiaries is certain and the share of each is also certain i.e. not dependent on how much someone else gets, is not a class gift.

10. In re Moss: T left his newspaper to wife Elizabeth “for her life, and after her decease, upon trust for the said niece E.J. Fowler and the child or children of my sister Emily Walter who shall attain the age of twenty-one years equally to be divided between them as tenants in common.” Issue: Was the gift to E.J. Fowler and the children of Emily a class gift? ROL: Stay within the document to determine if the testator was “class-minded.” 

	Class Minded
	Individually minded

	E.J. and the children of Emily were all nieces and nephews of T;
	

	They were to share equally in the property;
	No, the words “equally to be divided them as tenants in common” modifies the children of Emily’s shares and wouldn’t affect E.J.’s share;

	They were to share as tenants in common.
	There were 2 gifts - 1 to E.J. the other to the children of Emily.


11. Common law view: A gift “to A and the children of B” is a gift or an individual and a class absent additional factors.

C. Changes in Property after Execution of Will: Specific and General Devises Compared

1. Ademption by extinction: A specific devise by T that T sells during his lifetime. A specific devise is a gift of a specific item. A specific bequest can only be satisfied by the thing bequeathed; if that has no existence, the legacy fails.

1. Shriner’s Hospital v. Stahl: T executed a will leaving 103 acres to B. T sold the land prior to her death. A didn’t receive cash for the land but received a note payable to her. C was the residuary taker and if C predeceased A, then the residuary would go to the Masonic Homes for Crippled Children. Issue: Who owns the note? Held: The gift of the land adeemed and fell into the residuary clause.

2. Ademption doesn’t apply to general or demonstrative devises:

2. General devise is one that is intended to confer a general benefit and not a particular asset. E.g. a gift of $10,000 cash. If there’s not $10,000 cash, other assets must be sold to create it. 

2. “My bank account at First National Bank” T closed account and purchased a CD. Gift adeemed. 

2. Demonstrative devise is a general legacy payable from a specific source. E.g. a gift of $10,000 to be paid from my stock in General Motors. If T sold all of his GM stock during  life, the $10,000 must come out of other assets. 

3. What happens if T has given a specific asset that has appreciated in value?

3. § 70A. Increase in Securities; Accessions

3. Unless otherwise provided, a gift of securities owned by T when he wrote the will includes:

3. Additional securities of the same company acquired to stock split, dividend redistribution in the form of stock;

3. O’Neill v. Alford: T executed a will in which he gave A 69 share of Eastman Kodak stock. Prior to T’s death, the stock split. Issue: Is A entitled to 69 shares or 138? Held: A stock split leaves the holder of stock in the same position he was prior to the split. A split is a change in form and not substance.

3. Doesn’t include a reinvestment program or separate, later purchases;

3. Does include stock acquired when the subject stock is merged with another company

3. Doesn’t include:

3. A cash distribution earned prior to T’s death.

4. If assets have to be sold to make up for deficient general or demonstrative (cash) gifts, which assets are to be sold and in what order:

4. Property that passes by intestacy in a will;

4. Personal property in a residuary estate

4. Real property in a residuary estate;

4. General bequests of personal property;

4. General devises of real property;

4. Specific bequests of personal property; and 

4. Specific devises of real property.

4. Thompson v. Thompson: T left property to his wife and heirs. The lower courts apportioned the estate tax based on the percentage share each person got of the whole. Held: Texas Constitution grants homestead right to the surviving spouse for their lifetime and protects it from forced sale for payment of debts. The tax had to come out of the residuary estate first, personal property second, then real property last. 

5. Wasserman v. Cohen: ROL: The doctrine of ademption applies to gifts under a trust as well as a will.

VII. RESTRICTIONS ON THE POWER OF DISPOSITION:

PROTECTION OF THE SPOUSE AND CHILDREN
A. Rights of the Surviving Spouse

1. Right of Surviving Spouse to Support

1. Homestead - life estate; 

1. Family allowance - probate court may award an allowance to the surviving spouse for up to one year. 

1. Rights of Surviving Spouse to a Share of Decedent’s Property

1. Elective share - spouse can elect to take under the will or take a statutory fractional share;

1. In re Estate of Cross: T left his entire estate to his son, R. He left nothing to his surviving spouse, W, who lived in a nursing home and lived off Medicaid. Issue: Must W elect against the will? ROL: Where a spouse is incapacitated, a probate court will act on behalf of the surviving spouse and elect to take against the decedent spouse’s will where to do so is necessary to provide adequate support for the surviving spouse. Issue: Is it necessary to provide adequate support? Held: Yes, an election to take against the will is necessary where to qualify for government assistance requires a party to take advantage of all available income.

1. In re Estate of Cooper: A and B lived together as same-sex partners. A died and left the majority of his estate to C. B asserted that he should be able to elect against A’s estate as a surviving spouse. ROL: No same-sex marriages. Distinguish w/ Braschi: Same sex partner considered “family” within a statute prohibiting the eviction of “family” upon the death of the tenant of record. 

1. Rights of Surviving Spouse in Community Property

1. Basic information

1. Louisiana, Texas, new Mexico, Arizona, California, Nevada, Washington and Idaho;

1. Definition: Husband and wife own the earnings and acquisitions form earnings of both spouses during marriage in undivided equal shares. Whatever is bought with earnings is community property. All property is not community property is the separate property of one spouse or the other or, in the case of a tenancy in common or joint tenancy, of both. Separate property includes property acquired before marriage and property acquired during marriage by gift or inheritance. Income from separate property is community property (unless the parties agree otherwise in a prenuptial agreement). 

1. Parties may change separate property into community property, or they may change community property into a joint tenancy, a tenancy in common, or sole ownership of one spouse. In Texas, spouses can convert community property into separate property, but they cannot convert separate property into community property by agreement.

1. In Texas, each party has sole management power over their earnings unless they are commingled. 

1. In exercising that management power, one spouse may sell community property to a purchaser for a valuable consideration, but a spouse cannot freely give away community property. 

1. Fraud on the Community/Spouse: Inter vivos gifts by one spouse to a 3rd party with the intent to defraud the community. 

1. Factors:


1. Size of the gift in relation to the whole community;

1. Adequacy of the remaining estate to support the spouse;

1. Relationship of T to donee. E.g. H buys a life insurance policy for a girlfriend using community proceeds to pay premiums. The relationship prong would disqualify the girlfriend.

1. Putting the Survivor to an Election:

1. Widow(er)’s election: T/H executes a will devising all the community property in trust to pay the income to his wife for life, with remainder to others on the wife’s death, and requiring the wife to elect between surrendering her half of the community property and taking under the will. If the widow wants to share in her husband’s estate, she must surrender her community property to the trust. If she chooses to elect against the will, she will take her ½ community property but loses out on H’s half of the community property.

1. T leaves H $1,000,000 and all 20 acres in their homestead to friend, A. H may elect to take against the will and take her share of the 20 acres. H’s ½ and the $1,000,000 falls into the residuary if there is one. If W is the residuary taker, then she’ll take. Otherwise, it’ll go to the residuary taker or fall to intestacy. H may, however, decide to forfeit her ½ interest in the homestead in order to take the $1,000,000.

5. Migrating Couples and Multi-state Property Holdings

5. Property characterization:

5. Characterization of real property governed by the state in which it lies;

5. The law of the marital domicile at the time personal property is acquired controls the characterization of property;

5. The law of the marital domicile at the death of one spouse controls the survivor’s marital rights.

5. Moving from a Separate Property State to a Community Property State:

5. Property characterized where purchased;

5. Problem where the spouse is the wage earner, purchases property in a separate property state, and the couple moves to a community property state. The non-purchasing spouse loses the forced-share protection of the separate property state and the property remains the separate property in the community property state. 

5. Quasi-community property: Property owned by the spouse acquired while domiciled elsewhere, which would have been characterized as community property if the couple had been domiciled in the community property state when the property was acquired. During marriage, property is treated as separate property. 

5. Moving from Community Property State to Separate Property State

5.  A move from a community property state to a separate property state usually doesn’t change the character of the property. If community property is sold in the separate property state and the assets used to purchase other assets, title should be taken in the name of both partners as community property, joint tenants or tenants in common.

6. Spouse Omitted from Premarital Will (Not in Texas)

6. Estate of Shannon: T was an unmarried widow who named his daughter B sole beneficiary. In the event B didn’t survive T by 30 days, the estate would go to T’s grandson, D. T also had a son whom he disinherited in the will: “I have intentionally omitted all other living persons and relatives. If any beneficiary tries to help them defeat this will, I disinherit them.” T then married L and died 2 years later. He didn’t change his will after he married L. Issue: Is L a pretermitted spouse? ROL: If T fails to provide by will for his spouse who married T after he executed his will, the omitted spouse shall receive a share in the estate of ½ community property that belongs to T and ½ quasi-community property that belongs to T and a intestate share of separate property unless the omission was intentional as stated in the will, the T provided for the spouse otherwise or the spouse validly waived her right to the estate. Element at issue: intentional omission as stated in the will. Held: Where a will specifies that it disinherits those not specifically named, this intent to disinherit does not apply to pretermitted spouses absent a more clear intent to omit. Element at issue: provision outside the will. Held: Evidence that T transferred assets outside the marriage not proof that those were transferred to provide for the spouse. Element at issue: waiver. Held: That T and spouse maintained separate accounts not indicative of waiver. 

6. “I have intentionally omitted all other living persons. . .” may have implications under the anti-lapse statute. The sentence may be read as a survivorship provision thus precluding application of the anti-lapse statute.

B. Rights of Issue Omitted From the Will

1. §67. Pretermitted child.

1. If the pretermitted child is not mentioned and T has not provided for other children, he succeeds to an intestate portion of the estate.

1. If T has 1+ other children living when he executes the last will and the will provides for them, and no provision is made for the pretermitted child, he takes a share of the other children’s property as if he were provided for in the same character as the other gifts.

1. Azcunce v. Estate of Azcunce: T executed a will and 2 subsequent codicils. T had a child in between the first and second codicil. The original will did not mention the child. Held: Since the execution of a codicil republishes the will, the child born prior to the second codicil is not pretermitted. 

1. If T has no other children when he executes his will, he succeeds pursuant to the intestate statutes as if T dies w/o a spouse. 

1. The pretermitted child may recover back from the beneficiaries previously distributed property.

1. Pretermitted child means a child of T who during the lifetime of the T or after his death is born or adopted after the execution of the will of the T

1. A child is “provided for” where T makes a disposition of property either  in T’s will or outside the will but intended to take effect upon T’s death.

VIII. TRUSTS: CREATION, TYPES, AND CHARACTERISTICS
A. Introduction

Definition: A trust is a fiduciary relationship in which a person or persons hold legal title to property subject to an equitable obligation to keep or use the property for the benefit of another.

A. A trust comes into being because the settlor, grantor, trustor or donor intends to give something to the trustee. That something is called property, corpus or res.

A. Trustee - holds legal title;

A. Beneficiaries - hold equitable title;

A. Trust instrument directs the trustees duties;

A. Terms;

A. What’s given;

A. Beneficiaries;

A. Disbursements;

A. Usually has an addendum setting out the trust corpus;

A. Fiduciary duty - duty to act with strict honest and candor solely in the best interests of the beneficiaries.

A. Minimum number of parties for a trust = 2; settlor and some other party who is either a trustee or a beneficiary;

A. Requirements for a valid private trust:

A. Expression of intent that the property be held for the benefit of another;

A. At least one beneficiary;

A. Interest in property that is in existence or ascertainable;

1. Private trusts:

1. Revocable trusts

1. Marital trusts: H to X in trust to pay the income to W for life, then to H’s children. Avoids estate tax.

1. Trust for incompetent person

1. Trust for minor

1. Dynasty trust: Possible RAP violation.

1. Discretionary trust: O to X in trust for A as X sees fit.

1. Parties to a trust:

1. Settlor: Person who creates the trust. The trust may be created intervivos:

1. Declaration of trust: settlor declares that he presently holds certain property in trust. Doesn’t require delivery if its personal property. If real property requires delivery in writing or a deed of gift;

1. O to O in trust to pay the income to O in life then to B. If there is no other beneficiary to the trust, it’s invalid b/c O can’t hold himself accountable for the performance of the trust.

1. Deed of trust: settlor transfers property to trustee. Requires delivery;

1. Problem: O executes a revocable trust instrument declaring that she holds in trust all her bank stock, insurance policies, the contents of her safety deposit box and all her household goods. The trust document provids that O is the income beneficiary of the trust and that on O’s death the trust property will be distributed to A. O does not transfer the bank stock nor does she change her insurance policy. She does not open a bank account in the name of the trust. She pays the premiums from her personal bank account. O dies. 

1. Is this a valid trust? Yes, intent to transfer property to another or herself to hold for the benefit of another or herself. No need for delivery of personal property. Real property even if transferred to self for the benefit of self and/or others requires delivery – i.e. transferring the deed to the trust res.

1. The Trustee: One or several. (If there are several, a decision affecting the trust requires a majority. May be the settlor or someone else. By will, H devises property to W in trust to pay the income to W for life then to H’s children free of trust. W is the trustee and sole beneficiary. H’s children have a remainder interest and can sue W to enforce her duties as trustee.

1. A trust won’t fail b/c it doesn’t name a trustee;

1. T dies leaving a will that devises his residuary estate in trust, to pay the income to A for life, and on A’s death to distribute the trust property to B. However, the will doesn’t not name anyone as trustee. Since T’s will clearly manifests an intention to create a trust, the court will appoint a suitable person as trustee to carry out T’s trust purposes. If the trust is created by a deed of trust and no trustee is named, the trust may fail for want of a transferee and delivery.

1. Trustee is under a duty to:

1. Administer the trust solely in the interest of the beneficiaries;

1. Preserve the property, make it productive and where required pay the income to the beneficiary;

1. Be fair to the income beneficiaries and the remaindermen by making wise investment decisions;

1. Keep the property separate;

1. Keep accurate accounts

1. Invest prudently;

1. Not to delegate trust powers.

1. Trustee must have been given duties to perform. Without duties the trust is passive.

1. Problem: In January, O executes a written instrument creating an irrevocable trust and naming X as trustee. The trust instrument provides that the income from the trust is to be paid to A for life, and upon a’s death the corpus is to be distributed to B. Shortly thereafter, O delivers a copy of the trust instrument and $100,000 in cash to X and tells X that this money is to be held by X under the trust. X immediately puts the money in his safe-deposit box. O dies but X says he doesn’t want to be the trustee. X divides the money between the residuary legatees.

1. Has the trust been established? Yes, a trust was created with O’s intent to transfer property in trust for the benefit of another. Prior to being responsible for administering the trust, however, X has to accept those responsibilities. Did he accept? Yes, took the money knowing X’s intent to make him a trustee. Silence and inaction are normally taken to be a disclaimer. If X is trustee, the legatees can go after X for the $100,000. He is personally liable for the amount of the breach. If X is a bailee, the legatees can go after the residuary takers. 

1. The beneficiaries: Hold equitable interest and have a personal claim against the trustee for breach of trust. Their claims are the same priority as creditor’s claims. But beneficiaries also have claims against the trust corpus itself. Creditor’s don’t. If the trustee wrongly disposes of property, the beneficiaries can recover it unless it was purchased by a BFP. 

1. O transfers securities worth $100,000 to X in trust, to pay the income to A for life, then to B for life. On the death of the survivor of A and B, the trustee is to distribute the trust principal to B’s issue then manage and invest the assets for the benefit of the indicated beneficiaries. A has an equitable life estate. B has an equitable remainder for life. B’s issue have an equitable contingent remainder in fee simple. O has an equitable reversion (called a resulting trust). If on the death of the survivor of A and B there are no issue of B then living, the trust property will revert to O or his successors if he has died. 

B. Creation of a Trust

1. Intent to create a trust (TEST - Look for conduct that shows that the grantor no longer considers his property to be his anymore. He treats it differently i.e. for the benefit of a third party.)

1. No particular words needed. Did the grantor manifest an intention to create a trust. 

1. Jimenez v. Lee: Settlor made a gift to A for the benefit of B’s educational purposes. Instead A used the gift for other purposes. Issue: Was A the custodian of the gift or trustee? Held: Where a grantor makes a gift to a party with the intent that the party should hold the gift for the benefit of a third party, he has created a trust and acceptance by the first party of the gift vests him with trustee duties to hold and use that gift according to the terms of the trust instrument and only for the benefit of the third party. As trustee, a party has an obligation to account to the third party for the corpus. Where in doubt about whether the accounting was proper, all doubts are resolved against the trustee.

1. Precatory language: “wish, desire, hope” are all too indefinite to show intent.

1. The Hebrew University Association v. Nye: A owned a valuable book collection. She decided to give the collection to a Hebrew University in Israel. She made the announcement publically. Issue: Did A create a trust for the benefit of the University? Held: In order to make a trust whereby the grantor remains the trustee, she must vest on herself some responsibility to manage the trust in a fiduciary manner. The facts here suggest she attempted to make an inter vivos gift and not to create a trust. Held: A gift which is imperfect for lack of a delivery will not be turned into a declaration of trust for no better reason than that it is imperfect for lack of delivery - constructive or actual. 

1. Revocable or irrevocable? Where the trust instrument is silent, the presumption is that the settlor intended to retain the right to revoke.

2. Necessity of Trust Property

2. Unthink v. Rippstein (Texas): A wrote a letter to B. In it he said: “I will send you $200 cash the first week of every month for the next 5 years. I hereby bind my estate to make the payment.” A died and B tried to probate the letter as a holographic codicil to his will. Held: No testamentary intent. B then tried to argue that A intended to create a trust for her benefit. Issue: Where A used the words “bind my estate,” did he intend to declare a trust for B’s benefit. Held: Neither A’s language nor his subsequent conduct indicated that he intended to set aside a trust corpus for the benefit of B. ROL: A promise to make a gift in the future cannot be construed to create a present intent to give in trust for the benefit of a third party.

2. Distinguish the promise to make a future gift and a pour over will.

2. Chose in action can constitute a trust.

2. Resulting and Constructive Trusts: 

2. Resulting trust is a trust that arises by operation of law where an express trust fails or makes an incomplete disposition.

2. A devises to trustee for the benefit of A in life, then to B, C, and D for their lives. A has made an incomplete gift b/c upon the deaths of B, C and D, the trust has no where to go but back to A. If A is dead, the trust passes either through A’s will or through intestacy.

2. A devises to trustee for the benefit of A and B for their lives, then to C. It’s a complete gift b/c C gets fsa.

2. Had A made the transfer, however, for an illegal purpose, e.g. avoidance of creditors, then the trust fails and the property reverts to A in a resulting trust.

2. Constructive trust - formula by which the conscience of equity finds expression.

2. Confidential or fiduciary relationship;

2. Promise, expressed or implied, by the settlor/transferee;

2. Transfer of property in reliance on the promise;

2. Unjust enrichment.

2. Brainard v. Commissioner: Trustor declared a trust for the benefit of A and B. The trust corpus was supposed to be the profits from his stock trading next year. The following year, T took a salary from administering the trust. A and B reported their share of the profits but never received any cash. Issue: When did the trust corpus arise - the year of the declaration or the following year where T’s trading resulted in profits for A and B? Held: A promise to transfer property to a trust in the future cannot constitute the trust corpus. ROL: If a person purports to declare himself trustee of an interest not in existence of if he purports to transfer such an interest to another in trust, no trust arises even when the interest comes into existence in the absence of a manifestation of intention at that time. 

2. Speelman v. Pascal: A was a producer who held the exclusive rights to produce a musical play. He wrote to B that “I give you from my shares of profits of the play 5% as recognition for your devoted work for me.” Issue: When did the trust corpus arise - at the time of the declaration or when the play became profitable? (Same issue as in Brainard). Field: A expected to do work for the city of New York and assigned his future earnings to B. Held: While at the time there was no enforceable or existing chose in action but simply only the possibility of one in the future, there was a possibility that there would be such a chose of action in the future and the assignment created an enforceable equitable title. Distinguish: Present subject matter requires a completed and irrevocable delivery as to put the gift beyond the cancellation of the donor. Issue: Was there a completed delivery of a kind appropriate to the subject matter. If the property consists of existing stock certificates, there must be a completed physical transfer of that stock. 

2. O orally declares to A: “I Give you 5% of the profits of a musical play based upon Shaw’s Pygmalion, if I produce it and if there are any profits.” No trust and no gift b/c no delivery.

2. O orally declares himself trustee for one year of all stocks he owns, with any profits from stock trading to go to A. Present interest in res plus no need to make delivery where trustor is trustee (except real property).

2. In a notarized writing, O declares himself trustee for the benefit of any profits O makes from stock trading during the next calendar year. 

2. O orally declares himself trustee for the benefit of A of 5% of the profits, if there are any, of a musical play that O is writing, based upon Shaw’s Pygmalion. 

2. Necessity of Trust Beneficiaries

2. Trust must have one or more beneficiaries unless the beneficiaries are unborn at the time of the creation of the trust. Trust may fail if the beneficiaries are too indefinite to ascertain.

2. Clark v. Campbell: O to A in trust for the benefit of my “friends.” Issue: Is the class of beneficiaries sufficiently ascertainable? ROL: Where a gift is impressed with a trust ineffectively declared and incapable of taking effect because of the indefiniteness of the beneficiaries, the donee will hold the property in trust for the next taker under the will, or for the next of kin by way of a resulting trust.

2. Power of appointment: The power of a trustee given the discretionary power to convey to such members of a class as the trustee may select. 

2. In re Searight’s estate: Honorary trust: A trust imposed only on the conscience of the trustee who voluntarily administers the trust. If he declines, the court will find another trustee. If they can find no one, the trust fails. Charitable trust: trust created for a indefinite purpose e.g. for the kind treatment of animals.

2. Necessity of a Written Instrument - Exceptions to Statute of Frauds

2. Oral Inter Vivos Trusts of Land: A constructive trust for the beneficiaries will be imposed where the transfer was wrongfully obtained by fraud or duress, where the transferee, X, was in a confidential relationship with the transferor, or where the transfer was made in anticipation of the transferor’s death.

2. Hieble v Hieble: O conveys in writing her home to A & B and they orally promise to re-convey back to O after a period of time. Constructive trust: (1) confidential relationship; (2) written deed by donor; (3) oral K to reconvey; (4) unjust enrichment; (5) w/o intent to defraud; (6) possible undue influence. Once the confidential relationship is established, the opponent of the trust has the burden to disprove the rest by clear and convincing evidence.

2. Oral Trusts for Disposition at Death

2. Olliffe v. Wells: T to O to distribute my residuary estate as he sees fit calculated to carry out the wishes I’ve expressed to him or may express to him. Issue: Trust? (1) Intent to create a trust? Yes, it’s on the face of the will. (2) Res? Yes T’s residuary estate. (3) Beneficiaries? No, too indefinite. Semi-secret trust: T to O on behalf of those people I’ve talked to O about – no identifiable beneficiaries and invalid. Secret trust: T to O fsa. O knows who to distribute the property to and valid. The semi-secret trust fails to vest the equitable interest in an identifiable beneficiary; therefore, the equitable interest reverts to T or in this case T’s heirs.

C. Discretionary Trusts

1. Trustee has discretion over payments of either the income or the principal or both.

2. Spray trust: O transfers property to X in trust to distribute all the income to one or more members of a group consisting of A, A’s spouses, and A’s children in such amounts as X determines.

3. Marsman v. Nasca: O to A for the benefit of B for his life then to C. O shall pay the income to B; O may pay part of the principal to B as is needed for his comfortable support. Whatever’s left goes to C. A failed to (1) inquire as to B’s needs; (2) make B aware of the trust provisions; (3) make an accounting; (4) stay loyal to B. 

4. Exculpatory clauses: Possible abuse of fiduciary relationship if: 

4. Trustee was in another relationship with the settlor prior to the creation of the trust;

4. Trustee or his agent drew up the instrument;

4. No independent legal advice;

4. Settlor is not experienced in business affairs;

4. Undue influence/improper conduct of the trustee;

4. The provision is really unreasonable.

D. Creditor’s Rights: Spendthrift Trusts
1. T devises property to X in trust to pay the income to A for life and upon A’s death to distribute the property to A’s children. A clause in the trust provides that A may not transfer her life estate, and it may not be reached by A’s creditors. By this trust A is given a stream of income that A cannot alienate and her creditors cannot reach.

2. The beneficiaries cannot voluntarily alienate their interest nor can their creditors reach their interests. It is created by imposing a disabling restraint upon the beneficiaries and their creditors.

3. Shelley v. Shelley: O to A on behalf of my W the income from this trust then to my son G. When G turns 30 A may invade the trust corpus as A determines necessary if approved by Y and Z or if they’re dead by A. Also A may invade the trust if G or his children really need the money for the payment of unusual and extraordinary expenses. No beneficiary can sell, encumber or assign his interest. Issue: May G’s income and trust by reached by G’s ex-wife and children for the payment of alimony and child support? Held: (Income) The beneficiaries’ interests in income is subject to alimony and child support regardless of the spendthrift provisions for public policy reasons. (Corpus) Where the trust allows for the discretionary disbursement, the trust is subject to alimony and child support at the time the trustee’s discretionary powers require the disbursement. (Emergency use) Where the trust instrument allows for a corpus disbursement for the payment of unusual and extraordinary expenses of the children, it is subject to child support.

4. Self-settled trusts: O to A for the benefit of O in a spendthrift trust. Invalid.

5. Child support and alimony: Texas allows a court to order the payment of child support and spousal maintenance from a spendthrift of discretionary trust. 

6. Necessaries: Yes

7. Tort creditors: Yes, because they really aren’t creditors.

8. United States v. O’Shaughnessy: O to A for the support of B at A’s discretion. A may pay B part of the principal as A deems necessary. B owed back taxes. Issue: Could the IRS reach the trust income or corpus? Held: Since creditors stand in the shoes of their debtors, a creditor can only reach so much of the trust income and/or principal as is reachable by the beneficiary. The beneficiary subject to a discretionary trust can only reach the income/principal when the trustee has an obligation to use his discretion. 

9. A was the beneficiary of a trust created by a 1991 will. The settlor also had a 1995 will which created a trust in B. Held: A has no standing to challenge the probated 1995 will because he had no legally ascertainable pecuniary interest. 

10. Trusts for the State-Supported

10. Self-settled trusts: If revocable, the corpus and all income are considered resources available to the individual when establishing medicaid eligibility. If irrevocable, any income or corpus which under any circumstance could be paid to or applied for the benefit of the individual are considered resources of the individual. 

10. Exceptions: 

10. Discretionary trust created by the will of 1 spouse for the benefit of the survivor; 

10. Disable individual trust and the state will receive upon the individuals’ death all amounts remaining in the corpus up to the amount paid by Medicaid. 

10. Third person trusts: Available when the beneficiary has a legal interest therein. If mandatory or support trust, then its an available resource. If discretionary, its an available resource when the beneficiary has an enforceable claim for a disbursement. 

10. State v. Rubion: O to J in trust for the support and maintenance of E “both in sickness and in health.” Issue: Was the state entitled to reimbursement for the care they provided E during her stay in the state hospital? ROL: A creditor is entitled to reach only the interest of the beneficiary which was that portion as the trustee in the exercise of reasonable discretion should make available for the support of the beneficiary. 

E. Modification and Termination of Trusts

1. If the settlor & all the beneficiaries consent, the trust can be terminated/modified even if irrevocable;

2. If settlor is dead or doesn’t consent, then no changes;

3. In re Trust of Stuchell: O to A on behalf of C and D, then to my grandchildren of C and D. Z was a mentally disable grandchild of O. All the beneficiaries agreed that they’d like to modify the trust so that upon C and D’s death, Z would not get the money outright. Getting the money outright would make Z ineligible for state support. Doctrine of Changed Circumstances: The trustee may deviate from a term of the trust if owing to circumstances not known to the settlor and not anticipated by him and compliance would defeat or substantially impair the accomplishment of the purposes of the trust. Comment: The court will not permit or direct the trustee to deviate from the terms of the trust merely because such deviation would be more advantageous to the beneficiaries than a compliance with such discretion. 

4. Clafin doctrine: A trust cannot be terminate prior to the time fixed for termination, even though all the beneficiaries consent, if termination would be contrary to a material purpose of the settlor.

5. Spendthrift and support trusts can never be terminated prematurely.

6. In re Estate of Brown: O to A on behalf of B’s children in their educations, then the income for B’s support for his life, then the remainder to B’s children. B petitioned the court and said we don’t want the money, let’s accelerate the remainder and give the kids the money. Held: The lifelong gift of income remains a material purpose for the trust and the settlor wanted B to receive the income for life.

7. Disclaimer - the beneficiaries in Brown could have accelerated the remainder had they disclaimed their interest within 9 months of the creation of the trust. 

XII. CHARITABLE TRUSTS

A. Nature of Charitable Purposes

1. Shenandoah Valley National Bank v. Taylor: O to A on behalf of the schoolchildren of the elementary school to be paid the last day of every fall and spring semester for the advancement of their education. Issue: Is this a charitable trust? Charitable trusts: Go to an indefinite number of people and to the following purposes:

1. Relief of poverty;

1. Advancement of education;

1. Advancement of religion;

1. Promotion of health;

1. Governmental or municipal purposes;

1. Other purposes the accomplishment of which is beneficial to the community.

Held: Where a gift results in mere financial enrichment, a trust was sustained only when the court found and concluded from the entire context of the will that the ultimate intended recipients were poor or in necessitous circumstances. Distinguish with: A trust from which the income is to be paid at state intervals to each member of a designated segment of the public, w/o regard to whether the recipients are poor or in need, is not for the relief of poverty, nor is it a social benefit to the community.

1. Wait and See - distribute the money for 21 years then extinguish;

1. Cy Pres - “as near as possible;” reform the gift;

1. To be classified as “charitable,” a trust that is for the benefit of a class of persons and not for the benefit of the community at large, must be for the relief of poverty or for the advancement of education, religion, health, or other charitable purpose. A trust is not charitable merely because it is for the benefit of a class of persons. Thus, a trust for the benefit of sick or needy employees is charitable, but a trust for the general benefit of employees is not.

1. Trusts benefitting a particular political party are void against public policy. Trusts for the improvement of government or for a particular ideology are not.

B. Modification of Charitable Trusts: Cy Pres

1. In re Neher: O to city of Red Hook with the direction to said city that said property be used as a hospital to be known as O’s Memorial Hospital. The city realized it couldn’t operate a profitable hospital so it moved to establish O’s general charitable intent. Held: O’s intent was to give the property for a general charitable purpose rather than a particular charitable purpose. 

2. Buck Trust: O to the San Francisco Bay Foundation for the charitable, religious or educational purposes for the needy in Marin County, California. Trust grew from $9 million to $300 million - embarrassment of riches. Issue: Can we reform the trust because there are no needy people in Marin County? ROL: If property is given in trust to be applied to a particular charitable purpose and it is or becomes (1) impossible; (2) impracticable; or (3) illegal to carry out the purpose for the trust, and the settlor has manifested a more general intention to devote the property to charitable purposes, the trust will not fail but the court will direct the application of the property to some charitable purpose which falls within the general charitable intention of the settlor. 

2. E.g. T gives $2,000,000 to find a cure for polio. A cure is found. What to do with the money. Use the money for the cure of childhood birth defects. 

2. E.g. T gives $2,000,000 to find a cure for polio only. No cy pres - the money results to T’s estate and goes to residuary clause.

3. Administrative deviation: A court will permit deviation in the administrative terms of the trust when compliance would defeat or substantially impair the accomplishment of the purposes of the trust. Jenkins: Applies when you’re trying to change how the trust is administered. 

3. E.g. - Rice University was established “for the white inhabitants of Houston.” Trustees wanted to open the university to other races. Court changed how the trust would be administered and allowed the university to open up to other students. 

C. Supervision of Charitable Trusts

1. Herzog Foundation v. University of Bridgeport: Donor of charitable gift has no standing to enforce terms of the gift. 

CHAPTER 13. TRUST ADMINISTRATION: THE FIDUCIARY OBLIGATION
A. Duties of the Trustee

1. Duty of Loyalty

1. Hartman v. Hartle: Trustee of O’s trust sold O’s house to his brother-in-law on behalf of the trustee’s sister. She turned right around and sold it to a BFP for value and made a $1,600 profit. Held: A trustee cannot purchase from himself, at his own sale, nor can someone closely related to him, unless the settlor consented in the document, the beneficiaries consent after full disclosure, or a court approves.

1. Self-dealing: 

1. No further inquiry rule: (Not in Texas): Self-dealing is per se bad faith and fairness to the beneficiaries is irrelevant

1. Remedy: 

1. Beneficiaries can hold the trustee accountable for any profit made on the transaction;

1. If the trustee has bought trust property, the beneficiaries can compel the trustee to either convey the property back;

1. If the trustee has sold property to the trust, to repay the purchase price and take back the property.

1. Distinguish self dealing and conflict: Courts must assess whether the danger of permitting the trustee to engage in the action is so great as to make the action wholly impermissible or only such as to make the action permissible if justifiable.

1. Trust pursuit rule: If the trustee, in wrongfully disposing of trust property, acquires other property, the beneficiary is entitled to enforce a constructive trust on the property so acquired, treating it as part of the trust assets. Or if the trustee in breach of duty transfers trust property to a third person who is a BFP for value and with notice of the breach, then the beneficiaries may pursue the trust property to the hands of the transferee.

1. In re Rothko: O was a famous artist. Letters testamentary were issued to A, B and C who quickly sold O’s entire collection. Part of the paintings went to M and part went to MNY. A was the director of M. B went along with the sale to M in order to curry favor with A. C who knew what was going on did nothing about it. Held as to A & B: A trustee administering the trust must refrain from placing himself in a position where his personal interest or that of a third person conflicts with the interests of the beneficiaries. Held as to A: The duty of loyalty imposed on the fiduciary prevents him from accepting employment from a third party who is entering into a business transaction with the trust. Held as to C: An executor who knows that his coexecutor is committing breaches of trust and not only fails to exert efforts directed towards prevention but accedes to them is legally accountable even though he was acting on the advice of council. Held as to damages: Ordinarily, if guilty of selling trust property for an inadequate price, the trustee is not responsible for appreciation damages. Here, however, the court found that the trustees, except for C, were liable for appreciation value.

1. Co-trustees: Need majority in Texas. If even number, need all if 2 or more than half otherwise.

1. Duty to Collect and Protect:

1. Trustee has a duty of obtaining possession of the trust assets without unnecessary delay. He must examine the property tendered by the executor to make sure it is what the trustee ought to receive. Did the executor diminish the assets in any way? Trustee must act as a prudent person in preserving it upon receipt. 

1. Defend against attack;

1. Duty to Earmark and Separate:

1. Earmark: Be able to identify that which belongs to the trust; objective verifiability.

1. Duty not to Comingle Trust Funds with the Trustee’s own

1. Comingling without use is a breach.

1. Duty Not to Delegate:

1. Shriner’s Hospital v. Gardiner: O to A the income for her life then to B and C. A entrusted some assets to an alternative trustee, Z, who was a stockbroker. Z embezzled $300,000 from the trust. ROL: A trustee has the duty to observe the standard in dealing with the trust assets that would be observed by a prudent man dealing with the property of another. If breached, the trustee is personally liable. A trustee breaches the prudent man standard when he delegates responsibilities that he reasonably can be expected personally to perform. A prudent man would participate in some degree to the management of investments. A trustee is under a duty to the beneficiary not to delegate to others the doing of acts which the trustee can reasonable be required personally to perform. 

1. Measured objectively;

1. Duty of Impartiality:

1. Dennis v. Rhode Island Hospital: O to trustee two buildings which will provide support for the life of A then to the remainder to B. The trustee failed to keep track of the condition of the buildings which at their peak were valued at $300,000. They were eventually sold for $185,000. Jenkins Issue: Could the beneficiaries be held to have contributed to their own problems by failing to hold the trustee accountable? No, the beneficiaries didn’t have a duty to do so.

1. Texas Standard for Trust Management and Investment: A trustee shall exercise the judgment and care under the circumstances then prevailing that persons of ordinary prudence, discretion, and intelligence exercise in the management of their own affairs.

1. Who is more important, the income or corpus beneficiaries? They’re both important. The answer sometimes lies in the way the trust is drafted. Or if the income beneficiaries was the natural object of the settlor’s bounty. Usually, the life beneficiary is the preferred one.

5. Duty to Inform and Account to the Beneficiaries

5. Fletcher v. Fletcher: Settlor asked that the details of the trust be kept secret. ROL: The trustee is under a duty to the beneficiary to give him upon his request at reasonable times a complete and accurate accounting of the nature and amount of the trust property, and to permit him to inspect the subject matter of the trust, accounts, vouchers and other documents even though the trust terms may regulate the amount of information which the trustee must give.

5. Nat’l Academy of Sciences v. Cambridge Trust: O to trustee for the benefit of my wife FT for life so long as she remained unmarried. FT re-married but didn’t tell the trustee. Held: Entries in the accounts honestly made, after reasonable efforts to determine the truth or falsity of the representations therein have through no fault of the trustee will not be deemed fraudulent. Trustee, however, has a duty to make reasonable inquiry into matters that are knowable even though he’s been given assurances to the contrary.

B. Powers of the Trustee

1. The administrative powers of a trustee are derived exclusively from the instrument creating the trust.

C. Investment of the Trust Funds

1. Estate of Collins: O to trustee for the support of my wife and children. Trustee has absolute discretion in how to invest. Trustee invested a majority of the trust in a bad deal. Held: The trustee is under a duty to the beneficiary to distribute the loss by reasonable diversification of investments, unless under the circumstances it is prudent not to do so. 

2. Exculpatory clauses: They will not be given effect if the result is to allow a fiduciary to act in bad faith or with reckless indifference to the interest of the beneficiaries. 

� There’s 2 applications of the simultaneous death provision. An intestate heir must survive the intestator by 120 hours. A testate heir must also survive by 120 hours unless T’s will provides for that particular contingency. For example, T to A if A survives me avoids the 120-hour rule if somebody can prove that A survived T just a little. 
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