Marital Property, Professor George, Spring 2004


Chapter 1: The Texas Marital Property System

A. Introduction

a. Marital Property System: governs ownership, management, liability, and disposition of all property possessed during and upon dissolution of a marriage

b. §3.001 Separate Property: A spouse’s separate property consists of: (a) The property owned or claimed by the spouse before marriage; (b) The property acquired by the spouse during marriage by gift, devise, or descent; (c) The recovery for personal injuries sustained by the spouse during marriage, except any recovery for loss of earning capacity during marriage.

c. §3.002 Community Property: Community Property consists of the property, other than separate property, acquired by either spouse during marriage.

d. §3.003 Community Property Presumption: (a) Property possessed by either spouse during or on dissolution of marriage is presumed to be community property. (b) This presumption can only be rebutted by clear and convincing proof that the property in question is separate property.

e. Characterize: to determine whether marital property was acquired at a time or in a manner which would deem it separate property of a spouse.

f. Why does it make a difference?  Only community property can be divided by the judge in a divorce.

g. Community property presumption: always begin with this.  The person claiming separate property must rebut this presumption by clear and convincing evidence.  

h. Three characterizations of property: (1) Community property, (2) Husband’s separate property, (3) Wife’s separate property

i. Management of property: 5 categories (1) H separate that he manages (2) W separate that she manages (3) Community property that H solely manages (4) Community property that W solely manages, (5) Community property that is jointly management

B. The Constitution of 1876

a. 1876 Constitution’s Definition of Separate Property: All property, both real and personal of the wife, owned or claimed by her before marriage, and acquired afterward by gift, devise, or descent, shall be her separate property, and laws shall be passed more clearly defining the rights of the wife, in relation as well to her separate property as that held in common with her husband.  Laws shall also be passed providing for the registration of the wife’s separate property.

i. Limited to gift, inheritance, or before marriage property.  

ii. You couldn’t agree that something would be separate property.  

iii. You couldn’t agree to split something so half would be his and half would be hers

iv. Single most limiting aspect of the definition of separate property: gender.  The constitution does not define separate of men.  The man manages the property, but the woman owns it

b. DeBlane v. Hugh Lynch: Judgment against H alone.  Judgment levied against cotton, which was produced by slaves and land that are separate property of W. Crops produced on separate property land is community property.  An increase in value of land that is separate property is separate property.
i. The definition of separate property includes the increase of all lands or slaves thus acquired.

ii.  “Increase” means the increase in value.  So if her separate property was worth $100 at the time of marriage and upon divorce it was worth $1000, that $900 is separate property.  But growing crops or collecting rent on that separate property is community property.

iii. Note: keep this case in mind.  The character of the crops will not change as time goes on in the course of the law, but what will change is whether or not the crops can be used to satisfy H’s debt.

c. Doctrine of Ownerous Title: Whatever is acquired by the joint effort of the spouses is community property.

i. Test: Was is acquired by the labor of spouses?  If yes—C/P.  If no—S/P.

ii. This principle lies at the foundation of the whole system of community property.

iii. Texas courts have adhered strictly to the doctrine that dividends, interests, rent, and other income derived from separate property of a spouse comprise community property.

iv. But see §3.005 Gifts Between Spouses: If one spouse makes a gift of property to the other spouse, the gift is presumed to include all the income and property that may arise from that property.

d. Stringfellow v. Sorrells:  Judgment against H executed against W’s separate property mules. Are the mules, which H cared for during the marriage, still separate property of W?  Yes. Offspring of livestock that is separate property of the wife is community property.  The livestock remains separate property, despite any increase in the weight or value of such livestock during the marriage.
i. Offspring are community property.  Increase in value is separate property.

ii. Remember, at this point in time, H controlled and managed all property, even separate property of the W, but H’s creditors cannot get at W’s separate property.

iii. Under the Texas statutes, as interpreted by early decisions, the husband possessed sole management powers over all the marital property, including the separate property of the wife, except that the wife’s joinder was required in deeds conveying real estate which was homestead or which was separate property of the wife.  The husband’s creditors could reach the husband’s separate property, and the community property, but not the wife’s separate property.

e. Kellet v. Trice: W owned separate property; she was the bread winner.  The couple had a volatile relationship, but her money kept them together, because if they divorced, she would keep all her separate property.  H controls W’s property.  H takes the bulk of her property, passed it to a trustee, who conveyed it back to the community… trying to turn it in to community property. Can the H, under his management and control powers of W’s separate property, have the leeway to do this?  No.  This is a mere agreement that would change the character of property, and character of property is set at the time of acquisition, and an agreement can not change what has been constitutionally defined… conveyance is ineffective. Character of property is set at the time of acquisition and an agreement cannot change what has been constitutionally defined.
i. W could have gifted the property to H, which would make it H’s separate property.

ii. What is the only way in which this property could be turned into separate property?  Purchasing the property with community property funds.  (Community pays her FMV so the land is community property and the money is separate property.)

f. 1911: married woman could obtain an order of the district court to remove her disability of coverture.

g. 1913: (1) wife has power to manage her separate property, (2) power of control, management and disposition of what was later termed the “special community property” consisting of the personal earnings of the wife, the rents from the wife’s real estate, the interest on bonds and notes belonging to her and dividends on stocks owned by her, (3) exemption from liability for debts contracted by the husband was extended to the wife’s special community property, as well as to her separate property.

h. 1915: Property or money received as compensation for personal injuries sustained by the wife are her separate property, except those to pay for medical bills and other expenses that the husband paid.

i. This statute is later declared invalid.

i. 1917: Rents and revenues derived from separate property of either spouse are separate property of that spouse.

j. Doctrine of Implied Exclusion: if the constitution says that this is the only way you can acquire a right in something, then anything not specifically listed is implied to be excluded.

i. Test: Was it acquired by gift, devise, or descent?  If not—C/P.  If so—S/P.

k. Arnold v. Leonard: Mr. Leonard incurred debts. His creditors tried to levy the rents and revenues of Mrs. Leonard’s separate rental property. W sought an injunction. Trial ct held for wife, as SP.  Creditor appeals w/ an argument that the constitution doesn’t define CP, but Article 15, section 16 of The Texas Constitution, defines separate property, and made no mention of rents and revenues from separate property. (So they must be CP) Under the doctrine of implied exclusion, if it is not listed as separate property, it is community property. Mrs. Leonard argued that even if the property is community, they should be able to exempt the property from creditors based on statutes defining parameters of the wife’s liabilities. 
i. Legislature cannot change the character of property.  They cannot decide that rents and revenues produced by separate property are now separate property instead of community property.

ii. It’s community property, the Legislature doesn’t try to change the character, they just exempt it from liability from spouse’s creditors.

1. Why can they exempt it from creditors, but not change the character?  The constitution specifically said in the definition of separate property: “and laws shall be passed more clearly defining the right of the wife, in relation as well to her separate property as that held in common with her husband.”

iii. So Legislature cannot change the character of property, but they can change the rights of control and power.

l. Northern Texas Traction v. Hill: W was passenger in ex-H’s car, when it was hit.  W was injured and sued for negligence, and amended the petition to join her new husband.  She was suing ( for recovery of her personal injuries.  She thinks ex-H should be responsible since part of the accident was his fault.  Are her damages C/P or S/P?  All property or moneys received as compensation for personal injuries sustained by the wife shall be her separate property, except such actual and necessary expenses as may have accumulated against the husband for hospital fees, medical bills, and all other expenses incident to the collection of said compensation.
i. Everything a W collects for personal injury is her S/P, except for money used for hospital bills, medical bills, and other expenses incident to the collection of the damages.

ii. What’s wrong with this?  It conflicts with the constitution.

iii. What’s the rule to use here?  Rule of Implied Exclusion… personal injuries are not gift, devise, descent… so they must be possessed before marriage, or else the damages are community property.

iv. What effect does this being C/P have on the H?  He has an interest in half the property.  Also, his negligence will mean no recovery (rule was at this time was “all or nothing”).  Contributory negligence would have barred her entire cause of action.  If he had no interest in the recovery, his contributory negligence would not bar her cause of action.

m. Gorman v. Gause: Doctrine of implied exclusion keeps two people from making an agreement to change the character of property.  Doctrine of implied exclusion was applied to a prenuptial agreement, which had declared that no property acquired during the marriage would be community.  The Court viewed this as an attempt by the parties to fix the character of marital property by means different from that recognized in the state constitution, and held the agreement to be void and unenforceable.

n. Strickland v. Webster: Wife had purchased property from her husband with money she earned as a school teacher.  The couple had entered into an agreement that her personal earnings would be her separate property.  While that agreement was found to be invalid, because community property law cannot be changed by contract, the deed executed by the husband conveying the property was effective as a gift.

o. King v. Bruce: A husband and wife attempted to partition their community property into the separate property of each via an elaborate series of transactions.  The court held that the couple’s attempt was ineffective, as it was not recognized by the constitution as a means of acquiring separate property.

i. Article 16 was amended to include §15 after this case.

C. The Constitution as Amended in 1948

a. Article 16 §15: Separate and Community Property of Husband and Wife: All property, both real and personal, of the wife, owned or claimed by her before marriage, and that acquired afterward by gift, devise, or descent, shall be the separate property of the wife; and laws shall be passed more clearly defining the rights of the wife, in relation as well to her separate property as that held in common with her husband; provided that husband and wife, without prejudice to preexisting creditors, may from time to time by written instrument as if the wife were a feme sole partition between themselves in severalty or into equal undivided interests all or any part of their existing community property, or exchange between themselves the community interest of one spouse in any property for the community interest of the other spouse in other community property, whereupon the portion or interest set aside to each spouse shall be and constitute a part of the separate property of such spouse.
i. Partition… H and W hold Whiteacre as community property.  They decide to split it and one half becomes H’s separate property and one half becomes W’s separate property.

ii. Exchange… H and W hold Greenacre and Blackacre as separate property.  H exchanges his community property interest in Blackacre for W’s community property interest in Greenacre, and so then all of Greenacre is H’s separate property and all of Blackacre is W’s separate property.

b. These are two new ways to create separate property.

c. Creditors are protected in that if the partition or exchange that creates separate property prejudices creditors, it’s held invalid.  Fact question.

d. These cannot be done in a prenuptial agreement… the couple must be married.

e. Must be done on existing community property

i. Can partition a bank account, but cannot partition future interest earned on it.  Interest earned next year will be community and will have to be partitioned again.

ii. If they separated the accounts so each spouse had their own account, the interest earned will still be community property.

iii. What do you do to make the interest separate property?  Do an exchange at the end of each year, after the interest has been earned.

f. Hilley v. Hilley: community property cannot be used to create a joint tenancy with right of survivorship between the spouses, because such a transaction was not an interspousal gift.
i. If you’re going to set up a joint tenancy with right of survivorship, so that on H’s death, H’s separate property becomes W’s separate property and vice versa, the couple MUST partition or exchange FIRST

g. Davis v. East Texas Savings and Loan: spouses could utilize separate property to create a valid joint tenancy with right of survivorship, with the spouses as joint tenants
h. Krueger v. Williams: a spouse, utilizing community property, could create a valid joint tenancy with right of survivorship with the spouse and a third party as joint tenants.
i. Williams v. McKnight: H went in with W to set up bank accounts in 3 different banks, setting up JTWROS.  There was no partition at all.  Under the probate code, H and W may by written agreement create JT, but this violates the constitution. Courts strictly read the constitution- up until 1988, JTWROS had to be made by partition.  W argued that her husband set up bank accounts with their property as joint accounts with rights of survivorship, proven by the signature cards on the account.  There can be no JTWROS arising from CP without partitioning it first.  

i. Even today, crops grown on separate property land are considered to be community property

j. Jameson v. Bain: the partition/joint tenancy card was signed in the wrong order, so the spouses did not first partition the property, but did so after creating a joint tenancy… which was not valid due to the strict procedures in the constitution.

k. Few v. Charter Oak Fire Ins. Co: When a rule of the court conflicts with a legislative enactment, the rule yields.  A wife does not have to join her husband in a suit for recovery of worker’s compensation benefits arising out of her own injuries.  Worker’s compensation is community property, and her husband owns it jointly with her.  But despite that joint ownership, he doesn’t have to be a party to the suit to recover them.
i. Court says, he can be joined because of his interest, but he is not an indispensable party.  

ii. Worker’s compensation recover = lost wages, which is community property

iii. Statutes, created by legislature, trump rules, created by SCt.  

l. §3.001(3): the recovery for personal injuries sustained by the spouse during marriage, except any recovery for loss of earning capacity during marriage, is separate property.

m. Graham v. Franco: The recovery awarded for personal injuries sustained by either spouse during marriage is the separate property of that spouse except for any recovery for loss of earning capacity during marriage.  The acts of negligence of the husband are not imputed to the wife so as to bar her recovery.
i. Separate property: damages for injury to her body, including disfigurement, loss, or impairment of the use of the body, and physical pain and suffering, both past and present.

ii. Community property: loss of earnings, medical expenses, and all other damages.

iii. Court says that when it is personal (pain, suffering, dismembering), the damages will be separate property.  

iv. Other aspect of personal injury recovery: medical expenses (community property because burden is on community to pay the expenses), lost wages (community property because they would be earnings during the marriage).

v. Contributory Negligence

1. What effect does this have on wife’s recovery?  No recovery by husband for his own wrong, and because he has an interest, no recovery for negligence.

2. But her personal injuries, she still has a claim for those.

vi. PERSONAL INJURY RECOVERY IS SEPARATE PROPERTY

vii. What day controls the characterization of property?  The day the accident occurred.

viii. The person who was injured has sole management of personal injury recoveries, even if some of them are characterized as community property.

ix. Pain and suffering is separate

x. Medical expenses and lost wages are community property

n. Southwestern Bell v. Thomas: Wife’s recovery of damages for personal injuries is not barred by contributory negligence on husband’s part.
o. Schwing v. Bluebonnet Express: in a wrongful death action for the death of a wife, contributory negligence of the husband would be imputed to bar the husband’s cause of action, but that it would not serve as a bar to the cause of action of the children.
p. Wyly v. Commissioner: Three cases… Case 1: Husband made irrevocable trust funded by community property; trust income was to be distributed to wife and then to grandchildren upon her death.  Case 2: Husband made gifts to his wife of one-half of his community interest in bonds.  Case 3: Husband transferred his community property interests in certain assets to his wife. A gift of property from one spouse to the other or a gift of a spouse’s one-half community interest to the other spouse results in separate ownership in the donee.
i. Income from separate property becomes the community property of both spouses, and the only way to change it to separate property is to partition it after it comes into existence.  But the spouse who owns the separate property has a “special community” or a “sole management community” interest in the income.  

1. The other spouse has only “ownership” with no direct management rights.  All that ownership means is that (1) they can complain that the spouse owning the community property made an excessive or capricious gift to a third party, or (2) they can demand an accounting on dissolution of the marriage or partition, alleging that the income was used to improve the other spouse’s separate property. 

2. This “ownership” does not constitute a “right to the income,” because the interest is so limited, contingent, and expectant.  Therefore it need not be included in giving spouse’s gross income for tax purposes.

ii. Is the interest from gratuitous transfers between spouses separate or community property?  Community property.

iii. The gift was wife’s separate property, but the income from the property was community property.

iv. When there is a gratuitous transfer, does the donor spouse retain a possession of or right of enjoyment of the income from the gift?  No.  Because the gift and the income thereof is special community property, the donee retains the absolute right to manage it, and the donor has no possession or enjoyment of it.

v. In Texas, when does a person have a right to income arising from spouse’s separate property?

vi. Special community property: A spouse receiving income from his separate property holds what is known as “special community” or a “sole management community” interest.

1. A spouse has an absolute right to manage their special community property, as long as there is not a fraud on the community.
vii. Under Texas law, setting up a trust and retaining a reversionary interest means that the donor has NOT retained a right of possession and enjoyment, because the donor has given away as much as he can under the law.

viii. Wyly Amendment: If one spouse makes a gift of property to the other that gift is presumed to include all the income or property which might arise from that gift of property.

1. Note: this amendment applies to spouses only!

2. So, income from a rent house given to wife from her parents is community property.

ix. What if before marriage, you give your fiancée stock certificates as gifts that produced dividends before marriage?  The stock is separate property.  Any income from the stock before marriage is separate.  Any income from the stock after the marriage is community.  

q. Williams v. Williams: A premarital agreement can waive the constitutional and statutory rights of a surviving spouse to a homestead and other exempt property.  Premarital agreements will be construed as broadly as possible in order to allow the parties as much flexibility to contract with respect to property.  As long as the agreement does not violate constitutional and statutory definitions of separate and community property or the requirements of public policy.

i. The Texas Constitution was amended in 1980… the “Williams Amendment” is a result of this case.

ii. Can a couple agree in a prenuptial agreement that all income from separate property will be separate property?  No.  Such a clause is invalid because it is in violation of the Constitution.

iii. Homestead Right: the right of a surviving spouse to continue to occupy the marital home that is separate property of their dead spouse, until the surviving spouse either dies or abandons the home.

1. said that both spouses were older persons with adult children.

iv. Result of this case: it is possible to waive your homestead rights.

r. Interspousal Transfers

i. Either spouse possesses power to make a gift to the other spouse of his separate property or of his interest in community property, so that the property becomes the separate property of the donee spouse.

ii. While property purchased by the community estate from the separate estate of a spouse for a valuable consideration is community property, it is not possible for a gift to be made to the community estate, because of the constitutional definition.

iii. Problem with interspousal transfers: determining whether an effective gift has been made under the facts.

s. Equal Rights Amendment

i. Everything became genderless in 1972

ii. Art I §3a: Equality under the law shall not be denied or abridged because of sex, race, color, creed, or national origin.

D. Chapter 4 of the Family Code: Premarital and Marital Property Agreements

E. The Constitution as Amended in 1980, 1987, and 1999

a. Art XVI §15: (1) All property, both real and personal, of a spouse owned or claimed before marriage, and that acquired afterward by gift, devise, or descent, shall be the separate property of that spouse, (2) and laws shall be passed more clearly defining the rights of the spouses, in relation to separate and community property, provided that persons about to marry and spouses, without the intention to defraud preexisting creditors, may by written instrument from time to time partition between themselves all or part of their property, then existing or to be acquired, or exchange between themselves the community interest of one spouse or future spouse in any other community property then existing or to be acquired, whereupon the portion or interest set aside to each spouse shall be and constitute a part of the separate property and estate of such spouse or future spouse; (3) and the spouses may from time to time, by written instrument, agree between themselves that the income of property from all or part of the separate property then owned by one of them, or which thereafter might be acquired, shall be the separate property of that spouse, (4) and if one spouse makes a gift of property to the other that gift is presumed to include all the income or property which might arise from that gift of property, (5) and spouses may agree in writing that all or part of their community property becomes the property of the surviving spouse on death of a spouse, (6) and spouses may agree in writing that all or part of the separate property owned by either or both of them shall be the spouses’ community property.
i. Wylie Amendment

ii. Williams Amendment

iii. Clause 1

1. Same basic definition of separate property is the same

2. Genderless

iv. Clause 2

1. Genderless

2. Now includes future spouses (“persons about to marry”)

3. As for to preexisting creditors, the statute has changed from “prejudice to” to “intent to defraud.”  

4. Partitioning now includes future property and  future spouses.

5. Exchanging now includes future property and  future spouses.

6. Do the exchanges have to be equal or equal-ish value?  No.

v. Clause 3

1. Completely new clause

2. Limited to spouses

3. Must be in writing

4. No partition or exchange needed, just a written agreement

5. Agreement can be made that income or property from separate property remains separate property of that spouse.

6. Can two spouses (a lawyer and a doctor) agreeing that the doctor’s salary would be his separate property and that the lawyer’s property will be her separate property?

a. They can’t agree to this.  You can only agree to income from SEPARATE PROPERTY being separate property.

b. How could they accomplish this goal, though?  They can partition or exchange it.

c. STRICT INTERPRETATION.

7. Can two spouses agree that income from property that was left to wife by her grandmother be separate property?  Yes.

vi. Clause 4; Wyly v. Commissioner 

1. Income follows a gift between spouses.

vii. Clause 5: McKnight v. McKnight; Hilley v. Hilley

1. This allows you to set up a joint tenancy with right of survivorship between spouses with community property

2. Limited to spouses

3. Must be in writing

viii. Clause 6: Kellate v. Trice

1. This lets you change the character of separate property into community property

2. Limited to spouses

3. Must be in writing

b. Prenuptial Agreements

i. Prior to 1980, prenuptial agreements were ineffective to the extent that they purported to change the character of property to be acquired after marriage.

ii. The 1980 amendments to the Constitution make it possible for persons about to marry, by written instrument to partition between themselves all or part of their property then existing or to be acquired, or to exchange between themselves the community interest of a future spouse in any property for the community property then existing or to be acquired.

c. Postnuptial Agreements

i. Spouses may enter into effective postnuptial agreements with respect to the same matters that might be the subjects of valid prenuptial agreements.

ii. Spouses, not persons about to marry, may make valid agreements, no partition or exchange necessary, that income or earnings from separate property shall be separate property of the spouse owning the property from which the income is derived.

iii. From 1/1/2000 on, spouses are able to agree that all or part of their separate property shall be the spouses’ community property.  See §4.201 to 4.206.

iv. Can a prenuptial agreement be changed or revoked?  Yes, but only in writing

v. Will Contracts

1. Since Weidner v. Crowther, 1957, it has been generally accepted that interspousal will contracts do not constitute a change in the constitutional definition of separate property

2. Probate Code §59A Contracts Concerning Succession: A contract to make a will or devise (or not to revoke a will or devise) can be established only by provisions of a will stating that a contract does exist and stating the material provisions of the contract.  The execution of a joint will or reciprocal will does not by itself suffice as evidence of the existence of a contract.

3. Probate Code §37 Passage of Title Upon Intestacy and Under a Will:  When a person dies with a will, the estate devised by the will shall vest immediately in the devisees.  All the estate not devised shall vest immediately in the heirs of the deceased.  If a person dies intestate, all of the estate vests immediately in his heirs.

4. Probate Code §38 Persons who take upon Intestacy: (a) If a person dies leaving no spouse, then his stuff passes as follows: (1) to children and descendants, (2) if no kids, then 50% to each parent.  If only one parent survives, then 50% to that parent and 50% to siblings and descendants, (3) no parents, then all to siblings and descendants.  (4) If none of them, then divided into two moieties.  (b)  If a person dies with a spouse, the separate estate goes to (1) 1/3 to spouse, and 2/3 to children or descendants, with a life estate in spouse, (2) If no kids, then 50% to spouse and 50% like above, except that if no parents or siblings, then surviving spouse gets 100%.

5. Probate Code §45 Community Estate: (a) If one spouse to a marriage dies, the community property goes to the surviving spouse if (1) no child of the deceased survives or (2) all surviving children of the deceased spouse are also children of the surviving spouse. (b) On the intestate death of one spouse, if a child survives the deceased spouse and the child is not a child of the surviving spouse, 50% goes to kid, 50% goes to spouse.

vi. Joint Tenancy with Right of Survivorship

1. Prior to the adoption of the 1987 amendment to the constitutional definition, the spouses could not utilize community property in creating a joint tenancy with right of survivorship with the spouses as joint tenants.  

2. Nor was it possible at that time for the spouses to partition or exchange the community property which was not in existence at the time of the partition or exchange, but which might be acquired in the future.

3. Since the 1980 amendment, it is now possible to partition of after-acquired community property.  And since the 1987 amendment, a surviving spouse can own property once held jointly, if such agreement is in writing.

d. Separation Agreements

i. Note: in Texas there is no “legal separation.”

ii. Upon filing for divorce, a court may issue orders governing all aspects of the separation which precede the divorce.  (See §6.501-6.506)

iii. A couple may change ownership of their community property during separation by a property partition and exchange agreement.  This type of agreement is subject to particular enforceability statutes.

iv. A couple may also attempt to change management and control of community property, the requirements of and control of which are much less strict.

v. A couple may simply enter into an agreement in contemplation of divorce.  This just needs to be just and right.

e. Statutes and Decisions, 1980 to Present

i. Patino v. Patino: The parties entered into a separation agreement that the parties were married but that differences had arisen and that they intended to live separate and apart for the rest of their lives.  Husband contemporaneously executed a special warranty deed of the homestead to wife.  No action was taken on his military retirement pay.  The trial court set aside the agreement saying that it was not just and right.  Trial court said the separation agreement was unjust and unfair, set aside, and did not divide military benefits (which was the law at the time). Husbands and wives can effect a division of their property on permanent separation, but such agreement must be fair and equal.  §3.631 authorizes the parties to enter into a written agreement concerning the division of all their property and liabilities, and such terms will be held binding upon divorce unless the court finds it not just and right.
1. Note: no legal separation agreement in Texas.  You can’t go into a court and ask the court to divide your property without filing for divorce.

2. The purpose of this case is to illustrate the difference between an agreement incident to divorce and a post-marital agreement and how courts can throw these agreements out.

3. The primary question in analyzing an agreement between spouses is to determine if it is an agreement incident to divorce or if it is a postnuptial agreement made for the purpose of changing the character of property.

ii. See chapter 4 of Family Code:

1. 4.003; compare to 4.102 and 4.103

a. The partition or exchange of property may include future income arising from the property, unless they agree it will be community property.  So once you partition or exchange, the earnings are encompassed too.

b. Where can you do more?  Pre or post?  Post.  Premaritally, future spouse can only partition and exchange.

c. Note: you can do the things in 4.003 for pre or post nups.  But don’t forget the Constitution… make sure your pre or post nup is constitutional.

2. 4.006 = 4.105; enforcement is the same for pre and post nuptial agreements.

3. Enforcement

a. The first way to set aside an agreement is to show that it was not voluntarily signed, §4.105 and 4.006 section (a)(1).

b. That the agreement was unconscionable… which requires 3 elements be met.

c. Whether or not something is unconscionable is a question of law.

iii. Bradley v. Bradley: Prior to their marriage, the couple entered into a prenuptial agreement that said that their separate property and their income from that separate property would be their separate property.  During the marriage, Husband had a medical practice and Wife stayed home.  They never did the partitioning, so the community property is still community property.  Their premarital agreement does not effect a partition or exchange, it just shows their intent to do so.  If a premarital agreement does not actually partition and exchange the property, but just shows an intent to do so in the future, then the property has not been partitioned or exchanged, unless the parties actually did so later. 

1. A trial court has broad discretion in dividing the property in a divorce and its division won’t be disturbed unless there was an abuse of discretion.  

2. Two step process to reverse division of property cases on appeal.  You must show two things:

a. That the property was wrongly characterized

b. That if it had been properly characterized, the court probably would have made a proper division.

3. There is one division of property that will get you an automatic reversal as a matter of law: awarding separate property of one spouse to the other spouse.  The moment you divest separate property, there will be an automatic reversal.

a. Note: no reversal if the separate property of one spouse was called community property and it was awarded to that spouse.  Why?  No harm.

4. A court will not imply a partition or exchange… if the parties say they’re going to do it every year and their premarital agreement says what their intent is, and then they don’t do it, the partition or exchange WILL NOT BE IMPLIED!  So even if there’s a huge agreement full of boilerplate agreement that talks about their intent, the agreement had better actually partition or exchange.

iv. Dewey v. Dewey: The parties entered into a premarital agreement which stated that all profits and income that accumulated after marriage from separate property would remain separate property.  But the husband did not list his salary received from his corporation during marriage.  And the agreement did not state that there would be no accumulation of the community estate.  Since his income was not expressly listed in the premarital agreement and it was apparently acquired during marriage, it is community property. A premarital agreement should be interpreted according to the true intentions of the parties as expressed in the instrument.  No single provision taken alone will be given controlling effect, rather, each provision must be considered with reference to the whole instrument.
1. An employee spouse’s accrued benefits in a retirement and pension plan which have been earned during marriage, but which have not vested and matured at the time of divorce, constitute a contingent interest in property and a community asset subject to division upon divorce.

2. The mere fact that the community estate is not divided equally does not constitute an abuse of discretion as long as there is a reasonable basis for that division.  Factors to be considered are:

a. The relative earning capacity and business experience of the parties.

b. The educational background of the parties

c. The size of separate estates

d. The age, health, and physical condition of the parties

e. The fault in breaking up the marriage

f. The benefits the innocent spouse would have received had this marriage continued, ad

g. The probable need for future support

3. The premarital agreement said that income from separate property remained separate property.

4. The agreement said nothing about husband’s salary.  So husband’s salary is community property.  Since the income was not expressly listed, it was clearly community property.

5. Often times even an enforceable premarital agreement does not accomplish the goal of the proponent.

v. Collins v. Collins: When the couple got married, they each brought into the marriage a separate business and other significant separate property.  During the marriage, the parties kept records in which they characterized the income from their separate property as separate property and carried forward such characterization into their joint income tax returns, all of which were signed by both parties.  The court said that tax returns are not agreements to partition because they contain no language of agreement to partition.  At best, they indicate a written memorandum of an oral or unstated agreement to partition. A joint income tax return signed by both spouses, in which the income of various assets is listed as separate and community, absent specific language indicating that the document is intended by the parties to constitute an agreement to partition, does not constitute a partition agreement in writing and signed by the parties as required by law.
1. These people said that they had a partition agreement which is evidenced by their tax returns.

2. Court said that tax returns are not agreements to partition, since they don’t contain the language of partition.

3. The family code requires an agreement in writing signed by both parties which contains the language of an agreement to partition.

4. Although tax treatment such might arguably be some evidence of the character, the state and federal courts look to Texas law for characterization, not to tax law.

vi. Daniels v. Daniels: A couple entered into an agreement after 5 years of marriage where each spouse agreed that all income on or after the date of agreement would be that spouse’s SP, all monies from spouse’s personal services are SP, and past distributions of trust will be SP. Both H and W had sizeable trusts, but the wife’s was huge. H wanted to break this postmarital agreement. This case never went to jury because H never raised a question of fact as to whether the agreement was valid. H claims on appeal that this agreement wasn’t valid (because there was no reasonable disclosure of her assets) and that the agreement was drafted when proponent (W) had the burden.  The court looked at when they tried the case to determine that H (opponent) has the burden. The court directed verdict for Mrs. Daniels.  The burden of proof fell on Mr. Daniel, which he failed to meet, because he failed to prove the agreement was unconscionable or that there was no disclosure; therefore, the agreement is valid. A postnuptial agreement will be treated the same as a partition and exchange of community property agreements.  Courts impose the same duties of good faith and fair dealing on spouses as required of partners and other fiduciaries.  When a spouse knowingly elects not to inquire into matters that affect his or her interest, they cannot later complain that they didn’t know the full circumstances of the transaction.
vii. Doctrine of Implied Validation: the legislature may impliedly validate an invalid statute by passing a constitutional amendment to cure it.  This permits a constitutional amendment to impliedly validate a statute that was originally beyond the legislature’s power to enact if it does not impair the obligation of a contract or impair vested rights.

viii. Beck v. Beck: The couple entered into a premarital agreement in 1977 which said that all the income derived by separate property will remain separate property.  Though the agreement was invalid per the constitution at the time, the legislature had adopted a constitutional amendment allowing future spouses to partition and exchange, and therefore the agreement was held valid.
1. Did Audrian have any vested rights?  No.

2. So under the doctrine of implied validation, they’re going to apply the 1980 amendment to agreements that predate the amendment.

ix. Fanning v. Fanning: **IMPORTANT CASE** The Fannings, who were both lawyers, decided to divorce. The court awarded the majority of Fanning’s assets and custody of their children to the W upon divorce. A visiting judge gave W 100% of the CP.  H sued. They had a premarital agreement enacted prior to 1980 amendment. There was an exchange in the premarital agreement where H kept his law practice and the money from his law practice and W kept her law firm and the salary from her law firm. The premarital agreement said that all income and revenue from separate property would be community property, but that if the constitutional amendment allowing for future spouses to partition and exchange is passed, then they agreed that the income and revenue would be separate property.  The court said that the portion of the constitutional amendment validating the partition and exchange of property then existing or to be acquired applies to persons about to marry and spouses, the portion of the amendment validating written agreements concerning income or property derived from separate property applies only to spouses.
1. Fraud on the community

a. Gifts to girlfriend

b. Lots and lots of money of donations, that he couldn’t prove was from his separate property

c. Cayman Island account… but it came from the law firm, his separate property.

2. It is never duress to threaten to do what you have the lawful right to do.

Chapter 2: Characterization of Marital Property

A. The Community Property Presumption

a. Foster v. Christensen: Mr. Newgent was bankrupt.  He had listed some lands as part of his assets, but as homestead.  Homestead cannot be sold to satisfy creditors.  Part of the land, however, was not used as homestead, so it was sold to Christensen.  At a bankruptcy sale, you can only purchase what title the bankrupt person has.  Foster is suing to set aside the sale, because they are the parents of Mrs. Newgent and claim that this land was given to her as separate property.  The land is presumed to be separate.  No evidence of the separate property character of the land was offered at the bankruptcy hearing, so it could not be brought up in court.  The Court of Appeals affirmed saying that if they brought it up now, it would be a collateral attack.  Since wife was not a party to the bankruptcy hearing, so any claims she had on the property could not be adjudicated.  So she’s not bound by that outcome, and this is not actually a collateral attack.  Judgment of foreclosure and sale in a suit against the husband when the land is the separate property of the wife does not affect her title.
i. The wife’s separate ownership of property, although standing in the name of her husband or appearing on record to be community property, may be proven as any other fact by any competent evidence, including parol evidence, surrounding circumstances, and declarations of the parties.

ii. Declaring land homestead has no bearing on whether or not the land is separate or community.

iii. Wife has the absolute right to rebut the community property presumption.

iv. Without any words clearly establishing that something is community property, it’s presumed community—no matter who’s name it’s listed in.

b. Maples v. Nimitz: Ruth and Frank were married in 1951.  They both died without having had children of this marriage, but they both had children from prior marriages.  Ruth’s daughter, Necil, and Frank’s son, Jack, are fighting over land owned by the couple upon their deaths.  Necil said that the land was community property and so she has a one half interest in it.  Jack says the land was Frank’s separate property and so he gets it all.  The land was acquired by Frank in 1921, and was his separate property at the time of acquisition.  In 1955, Frank conveyed the land to Jack.  In 1972, it was conveyed back to Frank.  Jack says the land was just being held in trust for Frank, and thus was still separate property.  The court said that because Jack didn’t treat the land as a trustee would (he used it as collateral), he was not a trustee.  As an alternative, Jack said that the land was gifted back to Frank, and thus is separate property.  The Court said that because the land was transferred for valuable consideration, it was not a gift.  The land is community property because it was re-acquired during marriage.
i. You can’t always depend on what land was at the time of acquisition… look at what happens to it over the years.

c. Kyles v. Kyles: During his marriage H was injured in a car accident.  He filed a lawsuit alleging various damages from the accident including lost wages and lost earning capacity.  He settled for $190K, and at the time of the divorce trial, he had $69K in his possession.  So what is that $69K?  H failed to show the court clear and convincing evidence to rebut the presumption that the settlement proceeds were community property. When a spouse receives a settlement from a lawsuit during marriage, some of which may be separate property and some of which may be community property, it is the spouse’s burden to demonstrate what portion of the settlement is his separate property.  In the absence of evidence that none of the funds constitute payment for lost wages or lost earning capacity during marriage, the entire settlement proceeds are characterized as community property.

d. Osborn v. Osborn: Appellant was injured in 1992 and the parties filed a personal injury lawsuit. At the time of the divorce trial, the lawsuit had not yet been tried.  There is no presumption that a potential recovery for personal injuries to the body of a spouse is community property. A recovery for personal injuries to the body of a spouse is separate property of that spouse.
i. To the extent the marital partnership was injured, the community estate is entitled to recover damages. The damages that belong to the community estate include lost wages of the injured spouse, damages for medical expenses, and other expenses associated with the injury to the community estate. To the extent the other spouse was injured by loss of consortium, those damages are the separate property of the other spouse.

ii. Opposite view from Kyles

iii. Husband had failed to show up for divorce.  Sara was awarded 30% of any recovery from Lon’s pending personal injury suit.

iv. This is a decision of the 1st court of appeals in Houston, and has not been adopted by other courts.

B. The Doctrine of Inception of Title

a. Important doctrine

b. Test: When did the right incept against the world?  

c. Know the difference between homestead inception of title vs. adverse possession inception of title

d. Homestead inception of title: when you have a homestead, you have a right against the world from the day you settle the property.  This is a right superior to everyone else in the world.  

e. Adverse possession inception of title: the minute you move on the land, you have no right, because the rightful owner can displace you up until the statute of limitations has run… your right arises when the statute runs.

f. Welder v. Lambert: A partition action was filed by two children from a grantee's first marriage (appellants) against their five siblings, children from the grantee's second marriage (appellees). The land had been granted to two impresarios, one being the grantee, to introduce colonists under a contract with the state. The contract was entered into in 1828. The actual grant took place six years later in 1834. During the interim, the grantee married his first wife. Subsequently, after her death, he married his second wife. Appellants argued that the land in question was community property of their father and his first wife, their mother, and they were thus entitled to one-half from their mother's estate and two-sevenths of the remaining one-half from their father. Appellees asserted that the land was the separate property of their father and as such, appellants were entitled to only two-sevenths of the whole.  When the condition is accomplished, it refers back to the time of the making of the contract, and it is considered as made at that time; but if the condition be not duly accomplished, it is considered as never made.
i. Money, expended in improving property belonging to one of the spouses, belongs to the community, but gives the other no claims to the property itself.

ii. Improvements, such as buildings and the like, made upon the land of one of the consorts by the community must, upon partition, be credited to the community estate, and are made a charge upon the property. 

g. Carter v. Carter: In 1974, H signed an earnest money K. (One month before marriage) He secured it with $1000 check from his separate account, but the deed didn’t pass until they were married. He says this is SP; she says it is CP.  Ownership of real property is governed by the rule that the character of title to property as separate or community depends upon the existence or nonexistence of the marriage at the time of the incipiency of the right in virtue of which the title is finally extended, and that the title, when extended, relates back to that time. When a spouse uses separate property consideration to pay for land acquired during the marriage, and takes title to the land in the name of both husband and wife, it is presumed that the spouse intended the interest placed in the other to be a gift. However, this presumption is rebuttable, and parol evidence is admissible to show that a gift was not intended. 

i. The separate or community nature of property is determined by the time and circumstances of its acquisition. 

ii. When did Mr. Carter acquire the right to the home?  Prior to marriage.

iii. The deed for the home named both Mr. and Mrs. Carter.  Isn’t that prima facie proof of community property?  No, it’s a presumption of gift.

iv. Presumption: When you have a conveyance between spouses, the presumption of gift arises.

v. You cannot make a gift to the community.

h. Brown v. Foster Lumber: In 1852, Dimon took survey. In 1866 Dimon transferred the land to Friedberger. Smith, by adverse possession, acquired property belonging to Friedberger. In 1875, Smith sold the prop to Mrs. Brown for $150 (paid out of her separate account). The Browns cultivated the property and lived on it for 12 years, when Freidberger came back on land and sued Mr. Brown to recover title.  Mrs. Brown wasn’t a party to the suit at this time.  Judgment was for Friedberger, who then sold the land to Foster Lumber Company.  Mrs. Brown sues Foster for title to the property.  Where the evidence shows that a deed to a married woman conveys the land to her in her separate right, and that the consideration for such conveyance is paid by her out of funds belonging to her separate estate, but the undisputed evidence further shows that her grantor has no title to the land, she therefore acquires none by said deed. The only title acquired by her is a limitation title which ripens under the adverse claim and possession of herself and husband, and it is clear that property so acquired is community. Until the 10 years' adverse claim and possession expires, the title remains in the record owner, and, when this possession ripens into title, it vests in the community, notwithstanding the fact that when such adverse possession begins, and during all of the 10 years of such possession, the married woman claims the land as her separate property under her deed.
i. Notwithstanding the fact that the property is the homestead, the wife is not a necessary party to a suit brought by an adverse claimant for its recovery. Her claim of homestead is no defense to the suit to recover community property, and for that reason it is unnecessary to make her a party to the suit, and she is bound by a judgment rendered against her husband.

ii. If an agreement by a husband to relinquish claims to homestead property is made in fraud of the homestead rights of his wife, or if the judgment is by mistake or fraud not entered in accordance with the true agreement made by the husband, it can only be set aside in a timely direct proceeding brought for that purpose.

iii. Why didn’t it matter that the purchase was made with Mrs. Brown’s separate funds?  Because the only possible claim she has via adverse possession… community property.

iv. When and by what means did the right to the property possible incept?  Adverse possession.

i. Strong v. Garrett: Mrs. James had 6 tracts of land. She conveyed to Strong property that described Tract #2 when the property she really owned was Tract #3. He lived on the land and cultivated it. Strong later married and lived with his W on this property and had 2 kids. After divorce, Strong got title to the property of Tract #2.  He remarried a woman with a kid, and then died leaving property to his first 2 kids and his second W. The second W had life estate in 1/3 of the property, but she conveyed the entire tract to Garrett before she married him.  She died and Garrett remarried. Garrett still has possession of lot #3.  When one who acquires title by limitation enters upon land as a naked trespasser, without any property right therein, he has no basis for a claim of title until the full period of limitation has run. Property thus acquired by pure limitation, when the period began before marriage and ended during the marriage relation, is community property.  When one who acquires title by limitation is not a trespasser but has a property right with respect to the land, although he has no record title thereto, and his title is ripened by limitation, still when that period of limitation expires his title takes character from his original claim, and the property becomes his separate estate. 

j. McCurdy v. McCurdy: H had life insurance policies prior to marriage. He had paid for 1/3 of the premiums before marriage and the rest after marriage. The court found the proceeds were H’s SP. W argues pro-rata; i.e., that if H&W paid for 2/3 of the premiums after marriage, those proceeds are CP.  However, this court disagrees with California’s pro rata law.  Where a life insurance policy is acquired before marriage, payable to the insured husband's estate, under community property law the right to proceeds remains the insured's separate estate, as vested before marriage, notwithstanding part of the premiums are paid thereafter from the community.
i. If either spouse before marriage procures a policy of life insurance on his own or another's life, in his favor or in favor of his estate, the policy and its proceeds are his separate property. His rights to the proceeds date from the policy. 

ii. See §3.401 et seq.

k. Parson v. US: H had lots of insurance policies. (One for $50,000 and 14 other policies, 12 of which were purchased in Arkansas.) H and W moved from a common law state, AK, to TX, a community property state. They divorced in TX and the issue of how the policies get divided up upon H’s death comes into play.  In Texas we begin with the presumption that all the policies are community property. A husband may unconditionally make his wife the owner and beneficiary of an insurance policy on his life when it is issued, or later if he desires, so as to bar inclusion of it in his estate. Under Texas law, property acquired by a husband and wife in another state prior to their moving to Texas will retain the character of ownership it had in the state from which it was removed. Property which was characterized as separate at the time acquired remains separate, although subsequently paid for with community funds, subject to the community's right of reimbursement.
i. When a couple moves from a common law state, Texas law keeps the character the same as it would have been characterized in the other state.

ii. In the case of death, you characterize at the situs of acquisition…  See §7.002.

l. Lewis v. Lewis: Before H married, he was injured on the job and permanently disabled.  When the suit was settled, he was married and the compensation was deposited into W’s account. Half of that amount was used to purchase land. W filed for divorce and claimed that the land was CP, rather than H’s SP because H received the funds while married.  W argues that H’s disability was permanent and continued through the marriage, so part of his benefits should compensate the CP for loss. Spouse’s SP includes the recovery for PI sustained by spouse during marriage, except any recovery for loss of earning during marriage. H’s loss didn’t occur during marriage. No further loss of earning capacity occurred during marriage.

i. A spouse's separate property includes the recovery for personal injuries sustained by the spouse during marriage, except any recovery for loss of earning capacity during marriage.  The character of compensation benefits paid during marriage is determined not by when the injury occurred, but by when the loss of earning capacity occurred.

ii. A husband has a community interest in his wife's compensation benefits when her injury and disability occurs during marriage. A husband does not have a community interest in his wife's compensation benefits when her injury occurs during marriage but her disability does not begin until after divorce. When the loss of earning capacity occurs outside marriage, compensation is separate property.

C. Tracing

a. §3.003(b) says the degree of proof necessary to establish that property is separate property is clear and convincing evidence.  This is when people use tracing to establish the separate character of property.  When utilizing tracing, one must establish the time and/or means of acquiring the property currently possessed by the couple.  Often times this will require tracing the current property into several previous owned properties, making it clear that the property has a separate origin.

b. Must show documentation making it clear that the property has a separate origin.  
c. You can trace through bank accounts, joint bank accounts, etc.

d. Burden of proof to establish that prop is SP is by clear and convincing evidence.  
e. Hardee v. Vincent: H owed a debt to Campbell Dry Goods and the company came after W’s SP.  H had given W a store, merchandise, trade fixtures, and a capital account. The W ran the store, made profits, restocks, etc. The company’s objective was to levy against W’s merchandise. It was incumbent upon W to show that the money used to purchase merchandise came out of her SP. The wife couldn’t show that anything came from her separate account, so presumably, everything was purchased by the profits she made. W’s profits are CP; therefore reachable by H’s creditors.  All property acquired by either husband or the wife during marriage by onerous title is community estate. The burden of proving that any portion thus acquired is the separate estate of the wife rests upon the party asserting that fact.
i. Inventory in a sole proprietorship is hard to establish as SP because it is hard to separate pre-marriage inventory from post-marriage inventory. (But the proprietor can ask for reimbursement.)

f. Sole Proprietorships: this leads to big problems when it comes to characterizing inventory.  If a business was owned by a spouse before marriage, it is probable that the premarital inventory has been sold or simply cannot be identified.  Accordingly, a spouse will probably not be able to establish that inventory as separate property but will be relegated to an equitable remedy—reimbursement.

g. Norris v. Vaughan: Mr. Vaughn married W in 1947. W died in 1947. She had a child from a previous marriage, Mrs. Norris. Norris is suing Mr. Vaughn for property she claims was community property of H and her mother. The property in dispute has to do with drilling wells that were owned by Mr. V prior to marriage. It consists of interests in 4 oil companies and their attributed oil wells. H claimed this was his SP. Daughter argues that as long as gas was in the ground it was Mr. V’s SP, but as soon as he took out of the ground it was CP. The Court says an oil lease is like an interest in property. When he purchased the lease it was his SP and because of the nature of the wells (non-renewable resource), they will eventually be exhausted. Mr. V owned gas before marriage and after marriage; it was still his. (This is unlike crops because they aren’t generally depleted.) Daughter argues there was so much labor that went into the well that it should be CP.  Ct holds since Mr. V paid for expenses out his SP, he has a right to control it.  (Reasonable control and management by the owning spouse is valid, when it becomes excessive –like working 18 hour days- the other spouse will be entitled to reimbursement.). The court holds that since there was not an expenditure of marital community funds or effort as to impress community character on the gas produced from the gas wells and the money received as profit, the gas produced and the proceeds therefrom remain separate property.
i. So long as separate marital property can be definitely traced and identified it remains separate property regardless of the fact that the separate property may undergo "mutations and changes."  

ii. Reasonable control and management is necessary to preserve the separate estate and put it to productive use. Thus, community character would not be impressed upon the wells by means of respondent's activities in relation to production and maintenance.

iii. Any property or rights acquired by one of the spouses after marriage by toil, talent, industry or other productive faculty is community property.

iv. This is the seminal case on the tracing and characterization of income from separately owned oil properties.  At the same time, the case is now wrong regarding the treatment of partnership property.  It takes the aggregate approach, and now we take the entity approach.  

v. “Petitioner’s burden to prove an expenditure of community effort so as to impress community character upon the separate asset.”  (The Court leads you to believe that if you work enough, you can change the character…this is wrong!  You can’t change character by virtue of how much you work; you could be reimbursed for excessive control and management, but the character of the property won’t change.)

h. Aggregate Theory of Partnership- if a partnership acquired property prior to marriage it is SP. 
i. Today, we have the entity theory- the aggregate theory is no longer viable because of the Uniform Partnership Act.  
j. Entity Theory- now we look at partnerships in terms of an entity.  Once received as profits, it is considered CP.  
k. TFC § 3.409 Nonreimbursable Claims: The court may not recognize a marital estate’s claim for reimbursement for:

i. The payment of child support, alimony, or spousal maintenance;

ii. The living expenses of a spouse or child of a spouse;

iii. Contributions of property of a nominal value;

iv. The payment of a liability of a nominal amount; or

v. A student loan owed by a spouse.

l. Marshall v. Marshall: Appellant wife and appellee husband remarried approximately five months after being divorced from their first marriage. A year later, both parties filed for a divorce from their second marriage. The suits were consolidated and the trial court entered a decree of divorce. Appellant wife sought review of the trial court's distribution of the parties' property because she claims there was fraud on the community.  When there is constructive fraud, the burden is on the donor to prove that the gifts of his or her share of the community property are fair; otherwise the gift will be set aside. The courts consider three primary factors in determining whether a claim of constructive fraud exists: the size of the gift in relation to the total size of the community estate, the adequacy of the estate remaining to support the spouse in spite of the gift, and the relationship of the donor to the donee.
i. With the passage of the Texas Uniform Partnership Act (UPA) in 1961, Texas discarded the aggregate theory and adopted the entity theory of partnership. Under the UPA, partnership property is owned by the partnership itself and not by the individual partners. In the absence of fraud, such property is neither community nor separate property of the individual partners. A partner's partnership interest, the right to receive his share of the profits and surpluses from the business, is the only property right a partner has that is subject to a community or separate property characterization. Further, if the partner receives his share of profits during marriage, those profits are community property, regardless of whether the partner's interest in the partnership is separate or community in nature.  The only partnership-related property a trial court can award upon dissolution of a partner's marriage is the partnership interest. 

ii. Usufruct: a right to use another’s property for a time without damaging or diminishing it, although the property might naturally deteriorate over time.

1. Ex: the right of a surviving spouse to property owned by the deceased spouse.

m. Community Out First Rule: Where funds are commingled so as to prevent their proper identity as separate or community funds, they must be held to be community funds.  

i. So… Community funds will be presumed to have been drawn out before separate funds from a joint bank account.

ii. Example: Wife’s grandmother gifted her $30,000 and told the wife to go out and get a new car.  Wife deposits the $30,000 into the community’s joint checking account that holds $4,000 of community funds.  The community funds will cover that month’s community bills.  However, before the bills are paid, wife purchases a Toyota, spending $29,999.  Should the first $4,000 expended on the car be considered community?  Per the community out first rule, the first $4,000 is community.

iii. Professor George says to treat this more as a presumption than as a rule.

n. Clearing House Method: Look at the intent of each expenditure to determine if it came from separate funds or community funds

i. Example: Wife’s grandmother gifted her $30,000 and told the wife to go out and get a new car.  Wife deposits the $30,000 into the community’s joint checking account that holds $4,000 of community funds.  The community funds will cover that month’s community bills.  However, before the bills are paid, wife purchases a Toyota, spending $29,999.  Should the first $4,000 expended on the car be considered community?  Per the clearing house method, the entire car is separate property.

o. Tarver v. Tarver: H married to woman who had 3 kids. One of them died. W died and they had a community estate of $335,000. H marries W2. Forty years later, W2 divorces him. At that time, their marital estate was $340,000. The two kids from the first marriage argue that they deserve ½ of the estate from the marriage and that H and W2 can split the other half. They had to trace and show that what was left from 2nd estate actually came from the 1st estate.  Kids failed to meet this burden.  A spouse, or one claiming through a spouse, must trace and clearly identify property claimed as separate property, and that when the evidence shows that separate and community property have been so commingled as to defy resegregation and identification, the burden is not discharged and the statutory presumption that the entire mass is community controls its disposition.
i. This case does away with perception that we just look at beginning and end balances when tracing, because, although the account values were almost the same, it was shown that at one point during the depression, the account was down to $50,000, and the 2nd community rebuilt the funds

ii. The theory advanced by the children in this case is common.  “I began this marriage with $500,000.  I now have $200,000 after 2 years of marriage.  Obviously the $200,000 is my money.”  Beginning balance does not serve to characterize property at the time the marriage is dissolved.  The $200K is presumed community.  During the marriage, the $500K in separate property could have spent or lost and the $200K could have been built up through community time, toil, and effort, making the entire $200K community property.  Beginning balance does not characterize ending balance.
p. McKinley v. McKinley: Injunction brought against stepson.  H & W married in 1965. Prior to their marriage, H opened 2 savings accounts to produce savings certificates worth 26K.  It is the general rule that to discharge the burden imposed by the statute a spouse, or one claiming through a spouse, must trace and clearly identify property claimed as separate property. It is further well settled that when the evidence shows that separate and community property have been so commingled as to defy resegregation and identification, the burden is not discharged and the statutory presumption prevails.
q. Latham v. Allison: Administrator of W’s estate failed to sustain burden of claiming SP. The Allison’s were married with no children but H had son that managed the estate. W let Latham manage the estate.  There was an argument over shares of stock. Prior to marriage, W owned 144 shares; sold 66.  H and W had a joint bank account.  Latham argues the proceeds of the sale of the stocks were deposited into their joint bank account and proceeds were invested in savings certificates. Latham showed evidence of deposits and certificates but he failed to link anything.  To discharge the burden imposed by the statute, a spouse, or one claiming through a spouse, must trace and clearly identify the property claimed as separate property. However, when the evidence shows that separate and community property have been so commingled so as to defy segregation and identification, the burden is not discharged and the statutory presumption prevails.  When tracing separate property, it is not enough to show that separate funds could have been the source of a subsequent deposit of funds. Such conjecture does not constitute sufficient evidence to sustain appellant's burden of tracing to overcome the community property presumption of §3.003. 

i. Level of proof needed to establish separate property through tracing: clear and convincing evidence.

r. Gibson v. Gibson: Divorce case where trial court characterized property (home and a car) as H’s SP.  Prior to marriage, H purchased property in MO and after marriage, sold the property for 8K.  $5500 was paid at closing which went into his personal account, along with $2500 from the sale of H’s truck.  H and W transferred account in MO to a joint account in TX, which contained proceeds from both of their Social Security checks as well as some of W’s SP (life insurance).  After the MO property was sold, they purchased a $9900 home in TX.  W argues property was purchased with commingled funds and once they sold prop, they couldn’t decide what was SP or CP.  A deed from a third party which is in the names of both husband and wife raises a community presumption which is rebuttable and operates only in the absence of satisfactory proof to the contrary.
s. Different modes of tracing

i. "Dollar for dollar" accounting of separate funds used to purchase an asset, the ownership of which is in dispute.

ii. One dollar has the same value as another and under the law there can be no commingling by the mixing of dollars when the number owned by the claimant is known.

iii. Spouses are permitted to distinguish their separate funds commingled in a bank account with community money by proving that community withdrawals, e.g. for living expenses, equaled or exceeded community deposits.
t. Snider v. Snider: Prior to marriage, balance of H’s acct was $27,642.45 (clearly, H’s SP).  His acct dropped to 19K, without interest.  He deposited 10K of SP, leaving 29K in the account as SP.  Despite all withdraws and deposits, 19K remained intact- he never went below this amount.  At time of H’s death, 35K was left in his account, leaving 6K as CP.  If the account balance never dips below the amount of separate property, then the separate property is in tact, and the balance minus the amount of in tact separate property is the community property.
i. In tracing funds through a bank account, would you use the date the check was written or the date the check cleared?  The day the check cleared because less manipulation can be done by the parties.  And it’s the standard date used by accountants doing tracing.

u. Bakken v. Bakken: Stocks were given to W from her father, characterizing it as SP. The court will characterize cashed dividends as CP, but here, there was a capital gain from W’s mutual fund.  Mutual funds assets usually consist of the stocks, bonds and other securities of a number of other corporations. Their income is generally of two kinds: (1) cash dividends received from the corporations whose stock they own, and (2) the profit or gain realized from the sale of such stocks. When these cash dividends are passed on to married owners of mutual fund shares who hold them as separate property, there is no question that these dividends become community property of the spouses.  The increases in the value of separate property arising from fortuitous causes such as market fluctuations or natural growth remain separate property. 

i. Wife has gifts from dad… her separate property

ii. Quarterly cash dividends earned from stock ( community property

iii. Profit or gain from selling that separate property stock ( separate property

iv. It’s the same as if you separately owned 10 acres of property, it increased in value, and you sold it off.

v. Problem with mutual funds is that they are traded within themselves.  You don’t have to trace each transaction, because courts look at stocks and mutual funds the same way

vi. Note: if you allow the dividends to be reinvested, you have to prove what was earned and then what was bought with the dividends.  MESSY!

v. Carter v. Carter: Mutations of stocks are SP.  H was given 150 share of MPI prior to marriage (obviously SP). H sold the shares and bought some different shares with the proceeds, which later split. (still SP) He eventually sold some of these shares as well. Part of the sales went to community estate debts and part went to buy a van. His remaining shares went into his separate brokerage account. W argues the proceeds to buy the van were CP and that H didn’t meet his tracing burden with clear and convincing evidence. Then there was a 2 for 1 stock split.  What is the character?  Separate.  A stock split is another mutation.  No change in ownership.
i. This is the same Carter v. Carter as earlier

ii. Prior to marriage, father of husband gifted him stock of father’s corp.  Separate property.  

iii. The father’s corporation was acquired by Stauffer.  Son’s stock was mutated into Stauffer stock.  What is the character of this stock?  Separate.  It’s a mutation and became the other stock.

D. Resulting Trusts and Significant Recitals

a. Resulting Trusts: when record title is conveyed to one or both of the spouses during marriage, the conveyance places legal title in the spouse or spouses named as grantee, and the equitable title is presumed to be in the community.  However, other rules take over when it is proved that consideration has been paid from a spouse’s separate property.  

i. Rest of Trusts §440: General Rule.  Where a transfer of property is made to one person and the purchase price is paid by another, a resulting trust arises in favor of the person by whom the purchase price is paid.

1. 
[image: image1]
2. Examples: 

a. Total purchase price is $1000.  A pays $500 and signs a note for $500 at the time title passes, but Y pays off the $500 note.  What percentage represents A’s interest?  How about Y’s interest?  A=100%, Y=0%; because we look at the time title passes.

b. Total purchase price is $1000.  A pays $500 and Y pays $500 at the time title passes.  What’s Y’s interest?  What’s A’s interest?  A=50%; Y=50%.

ii. Rest of Trusts §441: Rebutting the Resulting Trust.  A resulting Trust does not arise where a transfer of property is made to one person and the purchase price is paid by another, if the person by whom the purchase price is paid manifests an intention that no resulting trust should arise.

iii. Rest of Trusts §442: Purchase in the Name of a Relative. Where a transfer of property is made to one person and the purchase price is paid by another and the transferee is a wife, child, or other natural object of bounty of the person by whom the purchase price is paid, a resulting trust does not arise unless the latter manifests an intention that the transferee should not have the beneficial interest in the property.

1. 
[image: image2]
2. Examples:

a. A, father to A Jr., pays total purchase price of $1000 and title passes to son, A Jr., at the time of payment.  What is A’s interest?  A=0%; A Jr.=100%.

b. What if father provides his son with a letter before title passes asking son to simply hold the property which will be passed to him?  A=100%; A Jr.=0%.

iv. Rest of Trusts §443: Rebutting the Presumption of a Gift to a Relative.  Where a transfer of property is made to one person and the purchase price is paid by another, and the transferee is a wife, child, or other natural object of bounty of the person by home the purchase price is paid, and the latter manifests an intention that the transferee should not have the beneficial interest in the property, a resulting trust arises.

v. Remember, the consideration must be paid by the beneficiary, or a legally binding commitment made for payment of the consideration made by him prior to or at the time the consideration passes.  

vi. Parole evidence is admissible to rebut the presumption of the resulting trust

vii. Bybee v. Bybee: H purchased land for 28K. Paid as follows: 1K down payment by grandpa, 800 by himself, and 200 from future wife. He signed for 26K note; he was the only one obligate by the note. H and W agreed grandpa would have a ½ interest in this land.  (Grandpa would only have a 1/28K interest if he was to prove he had no intent to make this gift to H.)  If we had used explicit resulting trust law, grandpa, H, and future wife would be paying to X.  The entirety of title passed to H.  Look at everything at the time title passes.  Ct awarded W 1/140 of the whole price.  COA says she only should’ve received 1/140th ($200/28K) of the whole.  There is no issue of gift here.  Beneficial trust arose in her favor but to the tune of 1/140. A trust must result, if at all, at the very time a deed is taken and the legal title vested in the grantee. No oral agreement before or after the deed is taken, and no payments made after the title is vested, will create a resulting trust, unless the payments are made in pursuance of an enforceable agreement upon the part of the beneficiary existing at the time the deed is executed. The trust must arise out of the transaction itself. The beneficial title follows the consideration, and unless the one claiming the trust has paid the consideration, or become bound for same, at the very time of the making of the deed, no trust is created. 
b. Significant Recitals

i. Kinds of Significant Recitals

1. A recital in a deed is considered to be a significant recital if it states that the consideration is paid from the separate funds of a spouse

2. A recital that states that the property is conveyed to a spouse as his or her separate property

3. A recital also can be significant if it states a conveyance is made out of love and affection or as a gift

ii. What is a significant recital?

1. This is a significant recital: “To Mary Smith as her sole and separate property.”

2. If the spouse is in any way in privity with this, and there is no fraud or mistake, ten it cannot be changed.

3. Another example “To Mary Smith out of love and affection.”

iii. Significant recital can only be rebutted if there has been fraud or mistake.

iv. Significant recitals are unusual

v. When there is no significant recital, then the property is presumed community property, and the community property presumption can be rebutted by parol evidence.

1. Unless it’s between the spouses, and then there is a gift presumption… see p. 184 section b.

vi. Third Party Grantor: When the deed is from a third party as grantor to either spouse, or to both of the spouses, as grantee, and the conveyance does not contain a significant recital, the normal community property presumption can be rebutted by parol evidence that the consideration was paid from the separate funds of one of the spouses, so that a resulting trust arises in favor of the separate estate of that spouse.

vii. Spouse as Grantor—Presumption of Gift: when the deed is from the husband to the wife as grantee, and contains no significant recital, the normal community property presumption is replaced by the presumption that the husband is making a gift to the wife in the absence of parol evidence to rebut the presumption of gift.

viii. When you don’t have a significant recital, either H or W can come in and say it’s their separate property.  

1. If it’s in one name, you can show it’s the other parties’ separate property.  

2. If it’s in both names, either party can claim it’s their separate.  

ix. With significant recital, there is a statement that shows that (1) consideration was paid from spouse’s separate property or (2) that the property was conveyed to the spouse for his separate property or (3) that the property was conveyed out of love and affection (a gift).

c. Smith v. Strahan: The husband and wife were married and had four children. One of the children married the individual and subsequently died. The deed to the land in question, which consisted of 400 acres of land, was taken in the name of the wife, who also later died. The individual commenced an action against the husband, and the heirs of the husband and the wife, for the partition of the land among the heirs, including the individual's deceased wife. The husband alleged that although the deed was taken in the name of his wife, he paid for the land out of his separate property. The trust of a legal estate, whether it is taken in the names of the purchaser and others jointly, or in the names of others without that of the purchaser, whether in one name or several, whether jointly or successively, results to the one who advances the purchase money.
d. Bogart v. Somer: The burden of proof in refuting a presumption of gift is by clear and convincing evidence. 

e. Johnson v. Johnson: H paid his SP (earnest $ K) before and during marriage, but title goes into H and W’s name. Under § 442, there is a presumption that W has a ½ SP interest in the property as a gift.  Ct says H rebutted the gift . W claimed no interest in real estate as her SP; H never told her he was making gift to her.  W just assumed it was CP; but H paid for the property out of his SP, he was the sole purchaser, and H signed the contract before marriage.  H didn’t see the deed before it was filed; the title company just put both of their names on the deed.  H met his burden of proving by clear and convincing evidence that he did not make a gift of the property to his wife. Because the deed to property named husband and wife as grantees, a presumption arose that the husband intended to give his wife an undivided one-half interest in the residence.
f. Peterson v. Peterson: Married couple closed on a house 28 days after marriage.  W told H she wouldn’t move into the house unless her name was on the deed, too.  H puts her name on the deed (says he wasn’t making a gift) to satisfy her.  Was this a gift?  Nope. H overcame presumption of gift with clear evidence and that he had no intent to make the gift. H also overcame the CP presumption because he paid for the property with his SP.  When a husband uses separate property consideration to pay for land acquired during the marriage and takes title to the land in the name of the husband and wife, it is presumed he intended the interest placed in the wife to be a gift. The presumption is rebuttable, and parol evidence is admissible to show that a gift is not intended. 

g. Whorrall v. Whorrall: H and W bought house after marriage for 55K. H contributed $500 from his SP for the earnest money K, representing .9% overall. The initial down payment of 21K came from W’s SP, representing 37% overall. The remainder was paid by CP (a 35K note) representing 61% overall. The trial court gave W all the rights in the property.   The court was divesting him of his .9% interest in the property.  You can’t divest one of their SP, especially separate real estate!!!  SP in a piece of real estate can’t be awarded to the other spouse, but you can negotiate a settlement. (Or the court can sell the property and H and W can split the money.)
i. Why did husband’s 0.9% interest result in reversal?  Because court cannot give away separate property of one spouse to the other spouse.

ii. How could the trial court deal with a home in which each spouse has a separate property interest?  Force a sale.

iii. This case illustrates the importance of making a separate property claim.  Here, husband’s 0.9% interest means that wife can’t have the house.

iv. Remember: a district court cannot award separate property of one spouse to the other spouse, no matter now tiny the separate property is.

h. Messer v. Johnson: H and W married in 1930. A 3rd party conveyed property to W for her separate use. A significant recital in the deed stated that the property was the SP of the wife for her sole and separate use. H was in privity to the deed. W dies, leaving her SP to her niece (Messer) but gave H a life estate and said could sell the property during his life if he needed money. H remarried and made a conveyance of this property to his new W.  Ct found 1st W held property as trustee for H’s benefit for CP and therefore, should not be passed to 2nd W.  H could sell or mortgage the property but couldn’t give it away.  Without proof of fraud or mistake in the insertion of the recitals in the deed, parol evidence is not admissible to show that the maker of it does not intend to convey the property to his wife as her separate property, and this for the reason that the deed on its face clearly expresses such intent
i. McKivett v. McKivett: Parol evidence should not be admitted to prove that it was conveyed for a different purpose or use.

ii. Lindsay v. Clayman: an express or resulting trust in favor of the community may not be established by extrinsic evidence where property is conveyed by a third party to the wife as her separate estate and the husband participates in the transaction to such an extent that he should be regarded as a party to the instrument.

iii. When a significant recital exists, parol evidence to vary the deed is admissible in only the most specific circumstances: allegations or evidence of fraud, duress, or mistake

iv. When offered by a party to the transaction, or by one in privity with a party, parol evidence is not admissible to rebut a significant recital, in the absence of allegations entitling the party to equitable relief (fraud or mistake).

v. Privity: The non-grantee spouse is a party to the transaction if he:

1. Is a grantor, 

2. If he signs the executory contract of sale, without joining in the deed,

3. If he signs the promissory note and deed of trust executed as part of the transaction 

4. If he is merely present when the deed recitals are drafted

vi. When the non-grantee spouse is not a party to the transaction, he may offer parol evidence to contradict the recital, and such evidence is admissible.

E. Credit Transactions

a. Gleich v. Bongio: The former wife brought an action against the former husband, his brother and his brother's wife to recover an undivided interest in certain lots which had been purchased during the course of her marriage to the former husband partly with separate funds of the former husband and partly on the credit of the community. The trial court decreed that the former wife recover a 7/48 interest in three lots. The appellate court reversed and rendered judgment that the former wife recover nothing. The former wife appealed and the court reversed. The court held that the wife was entitled to recover a 7/40 interest in five lots. The court held that the portion of the property acquired on the credit of the community was community property and thus the community estate acquired a part interest in the lots. The court held that the acquisition created a tenancy in common between the separate and community estates, each owning an interest in the proportion that it supplied the consideration. The court held that if any community property was used to improve the lots, the community estate was entitled to an accounting, if such improvements enhanced the value of the property.
i. Money borrowed on a community obligation is community property. Similarly, property acquired on the credit of the community is community property.

ii. The mere intention of the husband and wife cannot convert property purchased with an obligation binding upon the community into the separate estate of either spouse. To accomplish that purpose the vendor must have agreed with the vendee to look only to his or her separate estate for the satisfaction of the deferred payments.

iii. See §9.201: If some property has not been divided in the divorce, you get to go back to court, and the court can make a just and right division of omitted property.

b. Broussard v. Tian: During marriage, H paid $480 down payment (for property) out of a total purchase price of $2,080. The remainder was covered by a $1600 loan.  H had SP oil leases and royalties from that were SP…this is how H says he’ll pay for the loan.  Does this make the loan his SP so that the whole property is H’s SP? No. Under loan agreement, bank didn’t limit themselves to going after H’s royalties as SP; they could go against the CP, which included H’s and W’s earnings during marriage. Therefore, this is a CP loan and W has a ½ interest in the property.  H’s 1600/2080 loan interest reduces down to 10/13 →W takes ½ of this, or 5/13 of the property.
i. By what authority can ex-wives sue their ex-husbands?  §9.201 et seq.

ii. What are the requisites for and limitations on filing such a suit?  (1) undivided or unawarded property, (2) two year statute of limitations

c. Ray v. US: PROFESSOR LOVES THIS CASE!!!  Decedent was diagnosed terminally ill on 9/26/67.  H had no SP, but his business partner went to get a $1 million loan, and bank the agreed to secure it with H’s SP.  H purchased flower bonds with the money. They had a FMV of $1Million and 23 years later they would mature and be worth $2 Million. The bonds are such that if decedent dies, you can use them at face value to pay estate taxes.  Here, he died, paid back the $1 Million and receive gains from the bonds FMV. Finding the bonds were SP isn’t inconsistent with the TX Constitution. Property purchased on credit shall receive it’s characterization by which purchasing spouse agrees to repay the loan. This was H’s debt and H’s bonds.
i. Texas courts have recognized that when one spouse acquires property on credit with the creditor agreeing to look solely to the separate property of that spouse for compensation in the event of default, the spouse serving as the source of credit is considered the owner. 

ii. In the absence of an explicit agreement between the debtor and the creditor to look only to the separate estate of one spouse for satisfaction of the indebtedness, property purchased on credit has been considered separate if it can be shown that the creditor expected payment from one spouse and that payment was actually made out of the separate estate.

iii.  “Ray Debt”: debt in which a creditor has agreed to look only to the separate estate of a spouse for repayment.  This means the community, any community, will not be liable for the debt.  

1. Understand the difference between a separate debt (that spouse’s separate property is liable, the community is not) and sole community debt (debt taken by one spouse and so the other spouse’s separate property is not liable… the community property is liable)

Chapter 3: Claims for Economic Contribution and Reimbursement

A. Three marital estates: (1) wife’s separate, (2) husband’s separate, (3) community estate

B. Claims for reimbursement and economic contribution can flow between the three.

C. What’s the difference between reimbursement and economic contribution???  They apply at different times.

D. We still have reimbursement!

E. Reimbursement is used when §3.408(b)(1) and (2) say so.

F. Claims for reimbursement are subject to a just and right division

G. Claims for economic contribution are subject to a just and right division

H. See §3.401 to §3.410 and §7.007.

I. §3.402 Six possible claims for economic contribution:

a. The reduction of the principal amount of a debt secured by a lien on property owned before marriage to the extent such debt existed at the time of marriage

b. The reduction of the principal amount of debt secured by a lien on property received by a spouse by gift, devise, or descent during marriage to the extent such debt existed at the time when the property was received,

c. The reduction of the principal amount of that part of a debt, including a home equity loan: incurred during marriage, secured by a lien on the property, and incurred for the acquisition of or for capital improvements, to the property; 

d. The reduction of the principal amount of that part of a debt: incurred during marriage, secured by a lien on property owned by a spouse for which the creditor agreed to look solely to the separate marital estate of the spouse in whose property such lien attached and was incurred for the acquisition of or for capital improvement to, such property

e. The refinancing of the principal amount described in 1-4 above to the extent such refinancing reduces the principal amount in a manner described above

f. Capital improvements to property other than by incurring debt

J. §3.408: a claim for economic contribution does not abrogate another claim for reimbursement in a circumstance not covered y the subchapter and that if there is a conflict between a claim for reimbursement and a claim for economic contribution, then the claim for economic contribution prevails.

a. So it seems that reimbursement is precluded for any of the possible claims for economic contribution in §3.402

K. §3.409:  a court may not recognize a marital estate’s claim for reimbursement for 

a. The payment of child support, alimony, or spousal maintenance

b. The living expenses of a spouse or child of a spouse

c. Contributions of property of nominal value

d. The payment of a liability of a nominal amount

e. A student loan owed by a spouse

L. Claims for reimbursement will be resolved by using equitable principles and they can be offset against one another

M. While a claim for economic contribution does not allow for use and enjoyment of property during the marriage to be offset against the economic contribution claim, a claim for reimbursement may be offset by the use and enjoyment of property.

N. §7.007 A court is mandated to

a. Determine  the rights of both spouses in a claim for economic contribution

b. Divide a claim for economic contribution of the community marital estate to the separate marital estate of one of the spouses

c. If the claim is a separate estate against the community estate, the claim must be awarded to the contributing estate 

d. If the claim is by a separate estate against the other spouse’s separate estate, the claim must be awarded to the contributing estate

O. Pelzig v. Berkebile: the wife sought reimbursement for child support, college expenses, and alimony payments made to husband’s child of a former marriage and the husband’s former spouse.  The court, reasoning that the wife was not deceived by the obligations and did not seek to have husband pay for same out of his separate estate, determined wife should not be reimbursed.

P. Butler v. Butler: a wife was allowed to be reimbursed for community funds used by husband to pay for living expenses of a child born during husband and wife’s marriage to another woman.  The reimbursement was deemed justified by the court.

Q. Farish v. Farish: court ordered child support payments are not subject to a claim for reimbursement from the community estate.  

R. Reimbursement for Time, Toil, and Effort

a. A claim for reimbursement exists when there has been inadequate compensation for the time, toil, and effort of a spouse by a business entity under the control and direction of that spouse (§3.408(b)(2)).

b. Vallone v. Vallone: Reimbursement for time, toil, and effort case…not for property or funds) H’s father had a restaurant where H worked. He gifted H the assets of the restaurant. H decided he wanted to establish another restaurant, i.e.; incorporate and move locations with 20K capital, which included equipment valued at 47% of initial capital.  The remainder of capital came from H and W CP.  In essence, H bought “stocks” in his restaurant: 47% from H’s SP and 53% from CP.  H and W divorced and court divided property claiming the restaurant/stock was worth $1 million. 47% of initial capital was H’s SP ($470K) because increases to Sp stock are SP, and the remaining 53% was CP.  W got 70% of the remaining 530K (CP).  She claims the court didn’t consider time, toil, and effort. 47% of each hour H worked went to H’s SP (stock value) rather than CP (labor put in usually goes to CP).  W wanted reimbursement from this labor as CP. The court of appeals says W pleaded for funds or property rather than the reasonable value of H’s time, toil, or effort so Sup Ct says there’s no abuse of discretion.  

i. When community time, toil and effort benefit the SP of one spouse and the community hasn’t received reasonable compensation, CP can be reimbursed for that time, toil, and effort.  

ii. It is fundamental that any property or rights acquired by one of the spouses after marriage by toil, talent, industry or other productive faculty belongs to the community estate. Nevertheless, the law contemplates that a spouse may expend a reasonable amount of talent or labor in the management and preservation of his or her separate estate without impressing a community character upon that estate.

iii. The rule of reimbursement is purely an equitable one. It obtains when the community estate in some way improves the separate estate of one of the spouses, or vice versa. The right of reimbursement is not an interest in property or an enforceable debt, per se, but an equitable right which arises upon dissolution of the marriage through death, divorce or annulment.

iv. What if Tony had not incorporated his restaurant?  Then the increase would have been community

v. How would the busness had been characterized if operated as a sole proprietorship?  Community

vi. If the court finds that the corporation is an alter ego, it’s the same result as if it were a sole proprietorship.

vii. What caused the value of the restaurant to increase?  His labor.

viii. Wife didn’t ask reimbursement for time, toil, and effort, so she won’t get reimbursement.

ix. Value of time, toil, and effort ≠ the increase in the value of the property

x. How do you determine the value of time, toil, and effort?  Determine what it would have taken to hire someone to do what Tony did without giving them an ownership interest.  Experts needed!!!

xi. This is still the law!  We still have reimbursement for time, toil, and effort.

c. Jensen v. Jensen: H & W married. Before marriage, H acquired RLJ corporation. H later (but before marriage) acquired NEI, a unique business opportunity responsible for the increase in the stock. (H earned this during marriage so it should be CP but really, it’s just an increase in value of SP.) H & W got divorced. At that time, the stock was worth many times what it previously had been. H was compensated $380,000 for his labor over the marriage. Upon divorce, H claimed the stock was worth 650 k; W claims the stock was worth $1,250,000. The Court came up with a formula for reimbursement. Court held that H had been reasonably compensated based on H’s stock ownership. (But the issue should be based on the value to be paid to someone on the open market.) The stock was SP and Mrs. Jenson could be reimbursed, but she failed to plead for reimbursement, so the court, in the interest of justice, remanded. 
i. Time Toil and Effort Formula:  The Community is entitled to reimbursement EQUAL TO Value of Time and Effort expended by a spouse to enhance the separate estate of the other (other than that reasonable necessary to manage and preserve the separate estate) MINUS Payment received for that time and effort in the form of salary, bonus, and other fringe benefits.

ii. 2 Theories of how to treat corporate stock owned by a spouse before marriage but which has increased in value during marriage due, at least in part, to the time and effort of either or both spouses:

1. Reimbursement Theory: Community should receive whatever remuneration [payment] is paid to a spouse for his time and effort because that time and effort belongs to the community.  Stock remains the separate property of the owner spouse, but the community is entitled to reimbursement for the reasonable value of the time and effort of the spouse which contributed to the increase in the value of the stock.
a. Adopted by the Court

2. Community Ownership Theory: Community should receive whatever remuneration [payment] is paid to a spouse for his time and effort because that time and effort belongs to the community.  Any increase in the value of the stock as a result of time and effort of the owner spouse becomes community property.

iii. How does one go about proving the factor of reasonable compensation?  Show how much it would cost to hire someone to do the exact same job.

iv. If the separate property corporation does not appreciate, but the owning spouse worked day and night for little or no compensation, would there be a reimbursement claim?  Yes, because it was time and effort beyond what he was reasonably compensated for.

d. Trawick v. Trawick: Company was founded in 1968 and incorporated in 1976. Later that year, H & W married. 4yrs later, H died.  H owned ¾ of the corporation, which made his increase in entirety 375k. (75% of corporation’s entire increase) (Threshold issue: the corporation’s entire increase at the end of marriage from the start of the corporation was 505k). W sues executrix for her time, toil, and effort.  Jury found 55% of his increase was contributed to H efforts (208k) during the marriage.  The rest of the increase would be due to the market/consumer demand.  Total enhanced value may equal or exceed the demonstrated value of a SP asset and will not attempt to suggest the outcome of such a conflict.  One spouse can impose some form of community interest on the increased value of the other spouse's separate property where the increase is due to a manipulation of what would have been a reasonable flow of community income derived from the separate property.
i. The appropriate computation of a surviving spouse's interests in the increased value of separate property is to determine the discrepancy between the reasonable value of the effort expended and the actual compensation received and then look to the enhanced value of the separate estate to satisfy that discrepancy.

S. Beginning Balance Requirement

a. Not precluded by the current economic contribution statutes.

b. Used when a spouse enters into a marriage with a substantial separate estate which will provide the base for the later economic success of the community.  If that monied spouse cannot specifically trace those funds, reimbursement may help him out.

c. Horlock v. Horlock: H married to W and had 3 kids, but W died and gave H her estate but left nothing to the kids. H started the marriage with $1Million and this was the foundation upon which the CP was built. He commingled all the money and could not trace anything. H then married W2 and had 1 kid. They divorced. Once again, he commingled all the money and could not trace anything. Reimbursement will not be allowed when the husband commingles his separate estate with the community estate.
i. To sustain a cause of action for actual fraud, the appellant has the burden of showing that the gifts were made with the primary purpose of depriving her from having the use and enjoyment of the assets comprising the gifts. Actual fraud involves dishonesty of purpose or intent to deceive.

T. Purchase Money Reimbursement—Equitable Offsets

a. Economic contribution does not include the dollar amount of expenditures for ordinary maintenance and repair or for taxes, interest, and insurance.

b. Use and enjoyment of property during a marriage for which a claim for economic contribution to the property exists does not create a claim of an offsetting benefit against the claim.

c. Penick v. Penick: H had rental property, all SP.  During the marriage, H used rents and revenues to pay mortgages but also used the properties for depreciation during the marriage and had huge tax savings on joint returns each year. Court weighed the community benefit against what was put into it and denied reimbursement.  Although H’s SP enhanced SP, W can’t be reimbursed for the CP contribution to the properties because that contribution was not greater than the tax savings of owning the properties. 

i. An equitable claim for reimbursement is not merely a balancing of the ledgers between the marital estates.

ii. The discretion to be exercised in evaluating a claim for reimbursement is equally as broad as that discretion exercised by the trial court in making a just and right division of the community property.

U. Availability of Reimbursement for Retained Earnings, Reimbursement for Use of Community Credit

a. Thomas v. Thomas: H and W were married for 15yrs in TX.  H had inherited Coca-Cola out of Louisiana but worked full time for Procter and Gamble, making over 100k a year. H brought W to places he had traveled with work. During the marriage, 500k in Coke dividends was received. Upon divorce, W claims reimbursement for her time, toil, and effort during marriage.  W argues that because CP paid these corporate taxes for his earnings, the earnings are CP. (For all earnings in an S corporation, shareholders are taxed on them.)   Ct says this wasn’t CP nor SP… Subchapter S earnings are corporate property until distributed so it doesn’t get divided, and if it was distributed after marriage, it would remain H’s SP.  Next, W argues it should be treated as a partnership because they both paid taxes on it and earnings should’ve been reimbursed, but court says this doesn’t make a difference.  It would be considered partnership property until distributed (Marshall).  W also claims use of community credit should be reimbursed.  H and W were both personal guarantors on the loan. The corporation was worth more than the debt, so the creditors would never look to H and W individually, so they didn’t pay off the bonds.  Unless the corporation is a spouse's alter ego, a court upon divorce may award only shares of stock, and not corporate assets. Moreover, a court may not divest a spouse of separate property corporate stock and award it to the other spouse.  Corporate earnings remain corporate property until distributed and, therefore, are not divisible on divorce. 

V. Economic Contribution
a. Equitable Reimbursement- courts can do what is just and right by looking at the totality of circumstances; unless dividing the equities is an abuse of discretion, it’s not touched on appeal.  

i. Principle reductions of purchase $debts are claims for reimbursement but you must look at offsetting benefits- depreciations (Penick)

ii. Payment of other estate’s unsecured debts are claims for reimbursement and courts don’t have to look @ offsetting benefits (ie: wanting reimbursement for community time, toil, efforts put into the SP)

iii. Capital improvements to other estate then the value is based not on dollar for dollar cost of improvement but on enhanced value; this is the measure for reimbursements
iv. These claims can be asserted for:
1. Payment by 1 marital estate of unsecured liabilities of another marital estate

2. Inadequate compensation for time, toil, effort by a “business entity” controlled by the other spouse

v. Burden of Proof:  If community if contributing estate then burden of proof is preponderance of evidence to show that amt of $ used came f/ SP.

b. Non-Economic Reimbursements:

i. No reimbursement for payment of child support, alimony, spousal maintenance, student loans owed by spouse, living expenses of spouse, child

ii. Wasting of assets (ie: boyfriend spent 10k on his girl on vacations and wants to be reimbursed for it) isn’t a claim for reimbursement but could be a claim for “recoupment”

iii. Is spouse precluded by making a claim for reimbursement for payments of maintenance and repair for taxes, interests?  There’s a possible claim for this, but maintenance will most likely fall into the living expenses category and won’t get reimbursed for it

c. Economic Contribution- $ amt of debt reduction on prop secured by lien:

i. Must have owned prop b/f marriage

ii. Entitled to make a claim if debt was incurred during marriage or have refinanced original mortgage

iii. Made capital improvements, other than debt

iv. This claim may end up being less than total amt of econom contribution but contributing estate will NEVER owe funds to benefited estate

v. The claim can’t exceed equity in prop on date of divorce, death, or disposition

vi. Timing of Economic Contribution Claims:

1. Date of claim arises on date of marriage or date of 1st econ contribution payment 

2. Date claim matures is at dissolution of marriage or death of either spouse

vii. Burden of Proof: clear and convincing on the SP…have to show $ used on reduction of debt came f/ separate funds 

d. Non-Economic Contribution:

i. $ Amount of expenditures for ordinary maintenance and repair or for taxes, interest OR

ii. $ Amount of contribution by spouse of time, toil, effort during marriage

e. Langston v. Langston: The husband neither filed an answer nor appeared in court. After taking testimony from the wife, the trial court issued its final order which, in addition to other provisions, granted the wife sole ownership of a home which the husband had owned as separate property before the marriage. The parties had obtained a home equity loan on the property during the marriage to re-finance the property. The husband had not kept up the loan payments or insurance on the property, and property taxes were due. The lender had contacted the wife regarding the delinquency as the wife was jointly liable on the debt. The appellate court held that, although the wife was entitled to a lien against the property to secure the value of her contribution toward the value of the property during the marriage, the trial court's action in divesting the husband of his separate property constituted the taking of the husband's separate property without due process, in violation of Tex. Const. art. I, § 15.

i. In making a just and right division of property upon divorce, a trial court may be required to make a division of a claim for economic contribution of the community marital estate in the separate marital estate of a spouse.  In making this division upon termination of the marriage, the court shall impose an equitable lien on property of a marital estate to secure a claim for economic contribution in that property by another marital estate.

ii. A spouse seeking to impose a lien on the other spouse's separate property to secure a claim for economic contribution would necessarily have to bring forth sufficient evidence for the fact finder to determine the enhancement value to the separate property.

Chapter 4: Management and Liability of Property during the Marriage

A. General Concepts

a. The power to manage includes power to (1) Transfer title to a third person for consideration, (2) Gift, (3) Devise, (4) Litigate, (5) Incur obligations, contractual or tortuous

b. See 3.101, 3.102, 3.103, 3.301-3.309, 4.204

c. 5 categories of marital property

i. Separate property of the wife

ii. Sole management community property of the wife

iii. Joint management community property

iv. Sole management community property of the husband

v. Separate property of the husband

d. Liability

i. Analysis: (1) characterize the property or debt, (2) establish management

ii. Why figure out characterization and management of liability?  To help determine what marital property can be reached by a third party for satisfaction of an obligation

iii. See §3.202, §3.203, §4.206

iv. Analysis:

1. Is the liability the sole liability of one spouse or the joint liability of both spouses?

2. If sole liability, is the liability a separate liability or a sole community liability?

3. Was the sole liability incurred by one of the spouses before or after marriage?

4. Is the sole liability tortious or nontortious?

5. Do other rules of law apply?

e. Diagram of Marital Property Liability

	
	Husband’s Separate Property
	Husband’s Sole Mgmt Community Property
	Joint Mgmt Community Property
	Wife’s Sole Mgmt Community Property
	Wife’s Separate Property

	Husband’s Separate Property Debt
	X
	
	
	
	

	Husband’s Pre-Marital Liabilities
	X
	X
	X
	
	

	Husband’s Non-Tortious Liabilities During Marriage
	X
	X
	X
	
	

	Husband’s Tortious Liabilities During Marriage
	X
	X
	X
	X
	

	Wife’s Tortious Liabilities During Marriage
	
	X
	X
	X
	X

	Wife’s Non-Tortious Liabilities During Marriage
	
	
	X
	X
	X

	Wife’s Pre-Marital Liabilities
	
	
	X
	X
	X

	Wife’s Separate Property Debt
	
	
	
	
	X

	Joint Liabilities of Spouses
	X
	X
	X
	X
	X


f. Cockerham v. Cockerham: A dress shop W owned went bankrupt and creditors go after both H and W for debts owed.  Property at issue: 320 acres: a 198 lot, a dairy lot, and a dairy business (the building). W argues this is W’s sole management, non-tortious liability during marriage.  H must show that it was joint management to get the acreage he wanted. H also said W drained the community by making gifts to Mr. Houston. H and his brother inherited the 320 acre tract. Brother wasn’t interested in his ½, so they set up a sham transaction and transferred it to a trustee. The H purchased all the land back during marriage. (But ½ of it was already his!) The other ½ is where the dairy business lies. The dairy business was considered to be CP with joint management and control because it was purchased during marriage with CP funds.  H owned ½ of the 320 acre tract as SP (160 acre interest); the other ½ was CP because it was property that was acquired during marriage.  W’s debt was a community debt, so all the property, including W’s SP, all CP, and H’s 160 acres SP was reachable by the creditors.  Debts contracted during marriage are presumed to be on the credit of the community and thus are joint community obligations, unless it is shown the creditor agreed to look solely to the separate estate of the contracting spouse for satisfaction.
i. How do you determine when property is jointly managed (as opposed to sole management)?  §3.102.  The statute tells us that (a)(1) to (4) is stuff that is sole management.  So, you look at a piece of community property and ask if the couple has it because of one of these four things.  If something isn’t traceable to one of those 4 categories, go to section (c)… joint management control.  

g. Nelson v. Citizens Bank and Trust Company: This case involves 3 deeds of trusts. 1987–H executed warehouse note, March 4, 1987- H and W executed promissory note, 1988- H and W executed a promissory note. H and W defaulted on all 3 deeds of trust. At foreclosure of the joint property, there was a surplus of $136K, which the creditors tried to attach to the $430 K deficit from the foreclosure of H’s warehouse. The W said to hold her liable on the warehouse note was error; H wasn’t her agent, the proceeds form the note weren’t used as necessaries, she didn’t sign the note, so there was no basis for her holding her liable. The marriage relationship alone doesn’t establish joint liability. H is liable under the note (his non-tortious liability); his creditors can reach his SP, his joint management CP, and his sole management CP. (Not her SP or sole management CP is subject to debt by creditor-she is protected).

i. Your divorce can’t affect 3rd party creditor. 
B. Management

a. See §§3.301-3.309, §§5.001-5.108

b. Separate Property

i. Under §3.101, each spouse has the power to manage his or her separate property

ii. Recordation: §3.004 lets a person record a schedule of their separate property in the deed records of their county.  This may be useful for preservation of a record of what is claimed as separate property.  The recorded schedule serves as constructive notice only as to realty located in the county in which the schedule is recorded.

c. Community Property

i. Under §3.102(a), each spouse has sole management, control, and disposition of the community property that he or she would have owned if single, including the 4 defined categories in the statute: (1) personal earnings, (2) revenues from separate property, (3) recoveries for personal injuries, (4) mutations of sole control community property.

ii. Community property which is beyond the scope of §3.102(a) is joint management community property unless the spouses have agreed otherwise

d. Contract

i. Jamail v. Thomas: W was injured and spent 3 weeks in the hospital. W was approached by the insurance company with a settlement for the injury (PI, Medical bills, and loss of earning capacity) and she accepted it, even though she was already represented by Jamail to sue for the injuries. (H is the one who made the contract with Jamail to sue.) H had no authority to contract with regard to W’s SP or CP under W’s sole management and control, unless W signed or ratified the contract with the lawyer. W’s PI recovery, including lost earnings, are under her sole management and control, H’s agreement doesn’t affect the settlement. During marriage each spouse shall have sole management, control and disposition of that community property which he or she would have owned if a single person, including but not limited to the recoveries for personal injuries awarded to him or her. 
1. Just because the settlement check was made out in H and W’s name, doesn’t make the joint management CP. H can’t manage her property based solely on the marriage

ii. McDonald v. Roemer: W was in a separate business arrangement. There was no basis for liability against H where W handled the lease, personally signed, and paid consideration for property by herself.  Appellee tenant recovered a judgment against appellants, landlord and her husband, for breach of an agricultural lease. The court reversed the judgment against appellant husband because there was no basis for liability against him. The lease was executed solely by appellant wife, as landlord, and the consideration was paid solely to her.

iii. Medenco v. Myklebust: This is a post-divorce action against former H and his employer because they didn’t voluntarily disclose information about H’s employee retirement benefits. (W’s attorney wrote a letter requesting information on H’s accounts. They considered the information to be confidential…there had to be a deposition, interrogatories, admissions of fact, subpoena etc.) H got the benefits in the property division, so W sued the employer for fraudulent concealment. If a divorce action is filed, the non-employee spouse can obtain information about the employee's work benefits through discovery proceedings. If the employee spouse or employer refuses to disclose the information, sanctions may be imposed. During marriage, community property employment benefits acquired through employment are subject to the sole management, control and disposition of the employee spouse. The employer owes a duty to the employee spouse to make reasonable disclosure of the nature and extent of the benefits held by the employer. If a final divorce decree awards any portion of the employment benefits to the nonemployee spouse as separate property, the employer would owe the same duty of disclosure to the nonemployee owner as it would the employee owner. Before disclosing the information, the employer may require proper proof of ownership and identity. After receiving a reasonable request from the nonemployee owner, the employer must reply within a reasonable time.

e. Litigation

i. Cooper v. Texas Gulf Coast Industries: Plaintiff husband sought to terminate a management contract with defendant corporation and alternatively sought to rescind the sale of the property. The trial court dismissed plaintiff husband's suit with prejudice. Plaintiff husband and plaintiff wife brought another suit in which they alleged fraud as a basis for rescission and cancellation. Defendant moved for summary judgment, claiming that the dismissal of the first suit was res judicata as to the present suit. The trial court granted the motion, and the court of appeals affirmed. The court reversed and remanded. Plaintiff wife was not a party to the first suit, and the property at issue was joint management community property. §5.22 had abolished a husband's sole right to manage a couple's community property, and plaintiff wife had not authorized plaintiff husband to represent her in the first suit. Thus, plaintiff wife's interest in plaintiffs' joint management community property was unaffected by the earlier judgment of dismissal with prejudice. The first suit had properly resolved the issues between plaintiff husband and defendant but was not conclusive of the rights and claims of plaintiff wife.

1. See §3.102.  It takes away the husband's sole right to manage all of the couple's community property. When joint management community property is involved, the husband and wife are now joint managers.

2. Under the doctrine of virtual representation, a suit naming only the husband as a party is nonetheless binding on the wife.

a. This doctrine is no longer in use

3. See §1.105

4. Nature of the property is relevant here.  

a. Is it separate or community property?  If community property, then they’re both on the deed.  If it was husband’s separate property, then he would be the only proper party to litigation and it would be res judicata.  Here, it is community property.

b. Who has management power over the community property?  Whoever has management has the right to bring suit for it.  If it was H’s sole management, then the suit would be res judicata.  Court says it’s joint management community property.

5. It doesn’t matter who’s name is on the deed.  The proper analysis is to go under §3.102(a)’s categories and see if the property fits into one of those categories.  Some courts have held that if the property is in the name of one spouse only, that there is a presumption that it’s that spouse’s community property… that’s not true.

6. Morale: If you want to bring an action against a husband and wife with regard to community property, sue both of them, because you’re not going to know when you bring the suit who has the management power over the property or even if it is community property.

7. How is the characterization of the property in question established?  §3.003

8. How is the management of the property in question established?  §3.102

ii. Dr. Klein v. Klein: Appellant doctors brought suit against appellee widow to recover for medical services performed by appellants. The services were rendered while appellee was the wife of decedent, who subsequently died. As appellants chose to sue only appellee, they were under no jurisdictional obligation to include the decedent's estate. Since either spouse could be sued without the joinder of the other, it was not a jurisdictional defect to sue appellee without the joinder of decedent's estate. The judgment was reversed and the cause was remanded. Either spouse may be sued without the joinder of the other.
1. §1.105

2. You don’t have to sue both spouses on a community obligation if you don’t want to.  But if you want to bind both spouses, you have to sue both spouses.

f. Conveyance of Land

i. Pascoe v. Keuhnast: Appellee landowner brought a cause of action against appellant lender to recover title and possession of a tract of land. Appellee landowner and his former wife originally purchased the property. Appellant contended that appellee's former wife had executed a deed to the property conveying it to appellant in satisfaction of the debt. During the time of the marriage, appellee had granted his former wife power of attorney, but revoked the power before the conveyance to appellant occurred. The court found that property in dispute was community property and the statute that controlled the disposition of community property provided that the husband was the sole manager of the community property. The court held that the attempted conveyance of the community property by the wife without the valid joinder of appellee was void. Furthermore, the deed, found by the jury as a conveyance made by fraud of appellee's interest, was void. Accordingly, the court affirmed the trial court's judgment because even after the divorce when the parties held the property as tenants in common, the doctrine of after acquired title was not applicable to a married woman.

1. As between a party proving an undivided interest in property and a trespasser, the person with the undivided interest has the right to recover the entire property against the trespasser. 

2. Doctrine of after acquired title not on test!

3. Why does H have to agree in order to transfer the property?  Because it was community property in his sole management.  Why was it community?  Because it was bought with community funds.  Why was it in his sole management?  Because the law at the time was that the husband was the sole manager of community property.  So wife had no power to convey any interest in it at all

g. Fraudulent Conveyances

i. Givens v. Girard Life Insurance: Decedent held a certificate of insurance under a group life insurance policy obtained from insurer by his employer, who paid all the premiums. Decedent changed the beneficiary on of his policy from appellee, his wife, to appellant, an unrelated friend. When decedent died, insurer filed an interpleader action to determine ownership of insurance proceeds, naming appellant, as beneficiary, and appellee, as decedent's widow, as defendants. The trial court ruled that appellee was entitled to one-half of the insurance proceeds on grounds that the policy was purchased with community funds, and thus the proceeds were community property, under §3.001 and §3.002. On appeal, the court affirmed, holding that wife established constructive fraud prima facie by proof that the insurance was purchased with community funds for the benefit of an unrelated person, and as such was entitled to one-half of decedent's life insurance proceeds. The husband can, without the consent of the wife, make inter vivos conveyances of their community property and even moderate donations for just causes; but excessive or capricious gifts will be null, and alienations made with intent to defraud the wife, who will have action in all these cases against the properties of the husband and against the possessor of the things conveyed. A husband's use of jointly owned funds to provide life insurance benefits to someone outside the family is so extraordinary as to raise a strong inference of misappropriation of the wife's interest in the community property.  The purchase of life insurance with community funds for benefit of an unrelated person is constructively fraudulent in the absence of special justifying circumstances.  The widow establishes constructive fraud prima facie by proof that life insurance was purchased with community funds for the benefit of an unrelated person, and the beneficiary then has the burden to justify such use of community funds.
1. Why were the insurance policies proceeds community property?  Because they were paid for from compensation during marriage.

ii. Murphy v. Met Life: Decedent was insured by a group life insurance policy issued by appellee insurance company. Appellant mother was the designated beneficiary. A decision that appellant mother and appellee wife should each receive one half of the benefits paid out under the policy was affirmed. The policy was community property, but decedent had the right to designate the beneficiary of the policy. Under §3.104, disposition of community property by one spouse having control thereof, could constitute a fraud upon the other spouse. The trial court's determination was supported by fact. Circumstantial evidence existed that decedent was motivated by ill feeling toward appellee wife, and his moral obligation to appellant mother. Decedent had at least a moral obligation to contribute to appellee wife's support. The total amount of the community estate left for appellee wife, while substantial, did not provide her with a high degree of financial security, especially considering she had decedent's three sons to raise and educate. A husband may properly make a gift of a part of the community controlled by him, but that the propriety of such a gift requires the absence of fraud. As to what constitutes such fraud as will invalidate the gift the authorities speak of actual fraud and constructive fraud. A trust relationship exists between the husband and wife as to that portion of the community controlled by the husband. For that reason any unfair gift of community property by a husband to one outside of the community would be a constructive fraud. In an attack on such gift the wife does not have the burden of proving that it was motivated by the husband's actual fraudulent intent. At the wife's suit such a gift will be set aside, as to the wife's community share of the property given, if it is unfair to the wife. The burden of proving fairness is on the husband or his donee. 

iii. Spruill v. Spruill: Husband had a corporation and a girlfriend.  He executed promissory notes and ended up defaulting on them.  All bills were paid through his corporation, including the house.  The TC determined that the corporation was the alter ego of husband and that executing the promissory notes was done by the husband to create a false community debt with the intent to defraud the wife of her community interest in the stock. A trust relationship exists between H and W as to the community property controlled by each spouse and a presumption of constructive fraud arises when a spouse unfairly disposes of the other spouse’s one-half interest in community property.   The burden of proof is on the disposing spouse to prove the fairness of the disposition of the other spouse’s one-half community ownership.
1. Courts take a dim view towards gifts by husbands to “strangers” of the marriage, especially female ones.

2. What effect did the finding of alter ego have in this case?  It made the corporation community property

3. Corporation entity vs. Sole proprietor

a. Corporation: community property is salary, compensation, ownership interest is community (stock, etc)

b. Sole proprietorship, the whole thing is community

4. How did the trial court take the property and award some of it to the wife?  If it’s corporation property, isn’t it separate property?  Not here, it’s an alter ego.  He didn’t treat it as a separate legal entity, so it’s his alter ego.

5. Why did the husband receive so little of the property?  Because it was fraud on the community.  What he was doing was so noxious and violative of his wife’s interest in the community estate.

iv. Morrison v. Morrison: Husband was an alcoholic and cheated on his wife regularly.  Upon divorce, the court found that H was at fault in the breakup of the marriage because of his alcoholism, adultery, and diversion of community assets for the benefit of other women.  The trial court found that H spent substantial amounts of community funds on other women during the marriage, so the TC divided up the community property in a disproportionate way, giving most of it to the wife.  The appellate court said that based on the evidence of W’s right to reimbursement and H’s adultery, the TC did not abuse its discretion in awarding a disproportionate amount to W. §7.001 gives the trial court broad discretion in the division of community assets and the division by the TC won’t be disturbed on appeal unless a clear abuse of discretion is shown. Unequal divisions of community property have been upheld where the facts (such as fault in breaking up the marriage) warrant the inequality. The right of reimbursement is an equitable right which may be considered by the TC in determining the division of community property.
1. Adultery can be shown by circumstantial evidence.

2. In this case, how did the trial court deal with the wife’s right to reimbursement for misuse of community funds?  They awarded her a larger part of the community estate.

3. Why didn’t the wife have to establish the exact amount of community funds her husband wrongfully diverted?  Because he didn’t have any records and also because the trial court has broad discretion.  

4. If fraud on the community exists, should a money judgment be allowed?  It is possible to get a money judgment.  How about punitive damages?  No punitive damages.

v. Schuleter v. Schuleter: When H knew he was about to be divorced, he transferred a lot of money to his dad, including selling his $10,000 emu business to his dad for a tenth of its value.  The TC found that H committed actual and constructive fraud in dealing with the community assets, that he and his father had fraudulently transferred assets between them, and that they had engaged in civil conspiracy to injury W. The AC held that a spouse may bring an independent tort claim against the other spouse for fraud for which exemplary damages may be awarded, even when the fraud resulted only in a depletion of community assets and not the wronged spouse’s separate estate.  W sued H for improperly depleting community assets. There is no independent tort cause of action between spouses for damages to the community estate. This is because a wronged spouse has an adequate remedy for fraud on the community through just and right property division. Recovery of punitive damages is not allowed because it requires a finding of an independent tort with accompanying actual damages. Even though there is no separate and independent tort action for actual fraud and accompanying exemplary damages against one’s spouse do not exist in the context of a deprivation of community assets, if the wronged spouse can prove the heightened culpability of actual fraud, the trial court may consider it in the property division.
1. A money judgment can be awarded for the innocent spouse if there is not enough community property to compensate the innocent spouse

2. What is a spouse defrauds the other spouse’s separate property estate?  That would allow for a punitive damage award because that’s recognized as an independent tort.

3. A fraud on the community is distinguishable from personal injury tort claims.  What is the basis for these claims being distinguishable?  Personal injury recoveries are separate property, whereas fraud on the community is trying to reimburse the community.

C. Liability of Marital Property

a. Other Rules of Law

i.  When dealing with the IRS, Texas rules of liability mean nothing.

ii. Broday v. US: Under Texas property law, is the community property bank account of which the husband had sole right to manage and control is subject to levy for a federal tax debt of the wife incurred prior to marriage?   Once it has been determined under state law that the taxpayer owns property or rights to property, federal law is controlling for the purpose of determining whether a lien will attach to such property or rights to property. Since a woman in Texas has a vested interest in, and is the owner of, a half share of the community income sufficient to require her to pay income taxes thereon, it follows that she has property (or rights to property) to which a federal tax lien would attach under the IRS Code.
1. What’s the rule for determining liability?  §3.202

2. Debts brought into the marriage are treated the same as nontortious liabilities incurred during the marriage if only one spouse incurred it

3. Why did the court hold that the property is subject to IRS?  Federal law preempts any conflicting state laws.  

4. debt

5. The court looks at state law to determine the spouse’s property and rights to property.  Once that determination is made, federal law is controlling for the purpose of determining whether a lien will attach.

b. Sole Separate Liability

i. Mortenson v. Trammell: Wife borrowed money from the bank and put up a CD (her separate property) as collateral.  She then loaned that money to her daughter.  Is the promissory note from daughter to mother considered a community property or separate property?  Separate. There is a presumption that any loan made by a spouse during marriage is an obligation of the community.   The presumption can be overcome by presenting clear and satisfactory evidence that the creditor agreed to look solely to the separate estate of the contracting spouse for satisfaction.
1. Wife’s separate property was the collateral.

2. When you are characterizing property that was obtained during marriage, you have to look and see what the source of funds to buy the property was?   Usually, if it’s a debt, it’s treated as community debt.  The exception to this rule is the Ray case, where the creditor agreed to only look at separate property in the event of default.  Otherwise, it’s community debt!

3. For the promissory note to be separate property, she has to prove that the collateral is separate property and that the bank agreed to only look at her separate property.  Here, the collateral was wife’s separate property.  But the bank did not agree to only look to wife’s separate property only for repayment… the court said that if you collateralize a debt with your separate property, the bank will take the collateral and so if that collateral is wife’s separate property, then in effect, this is treated the same as Ray and so the promissory note is separate property.

c. Sole Community Liability

i. Pope Photo Records v. Malone: debt against husband.  Husband died and left life insurance proceeds to wife.  Can the creditor get to the life insurance proceeds in satisfaction of the debt?  No. Insurance proceeds received by the named beneficiary are the separate property of the beneficiary, and are not subject to debts incurred by the insured individually.
1. When you name your spouse a beneficiary, and you die and your spouse receives the proceeds, the proceeds are your spouse’s separate property.  This is despite the fact that the insurance policy itself is community property.

2. Receiving proceeds of an insurance policy is the equivalent as receiving a gift, which is why it’s separate property.

3. When you transfer policy proceeds by naming a beneficiary, it’s effective as of the time you name them a beneficiary.

ii. Stewart Title v. Huddleston: There were debts incurred during the marriage of Catherine and Edward.  The debts were Edward’s.  After divorce, the creditors want to get at community property that was awarded to Catherine during the divorce. A divorce decree does not diminish or limit the rights of creditors to proceeds against either or both spouses for payment of debts owed to the creditors prior to the divorce decree. A spouse who receives property which would, absent a divorce, be subject to the claims of creditors remains personally liable, and the property so received remains subject to being taken to satisfy the claims of the community creditors.  Wife was not held personally liable because husband is the one who is personally liable, but Stewart Title can sue wife and execute against property that was community property at the time of the marriage.  But in order to do that, they’ve got to sue her, and in this case, they didn’t make her a party.  Even if they were still married, then the wife would still not be subject to the judgment because she was not named in the lawsuit.

1. Whatever creditors had a right to go after during the marriage, they have a right to go after it after the divorce.

2. But note: If the H and W were still married, then Stewart Title’s judgments may still be binding on the wife if she were not a party to the lawsuit if it’s his sole management community property.

3. Always ask who had personal liability on that debt.  See §3.201.  

a. If they have personal liability, then Stewart Title v. Huddleston is inapplicable and then all their property will be subject to the debt.  

b. If the property is her sole mgmt community property and she’s not personally liable, then that property is okay (§3.202).  If it was joint mgmt community property or husband’s sole mgmt community property, then even if she’s not personally liable on the debt, creditors can get to it.  This is true on tortious liability and non-tortious liability.

iii. LeBlanc v. Waller: debt incurred during marriage.  Divorce.  Husband claims he knew nothing of the debt incurred until after divorce.  Are the debts joint or separate?  Separate. To determine whether a debt is only that of the contracting party or if it is instead that of both husband and wife, it is necessary to examine the totality of the circumstances in which the debt arose.   In the absence of some evidence that the creditor agreed to look solely to the separate estate of the contracting spouse for satisfaction, the debt is presumed to be a community liability.
1. All community property received by a spouse during divorce is still subject to community debts to the extent that it would have been subject to the debts during marriage

iv. Latimer v. City National Bank: H executed 4 promissory notes to City National. This is a non-tortious debt during the marriage. W’s SP and sole management CP is exempt. W’s non-exempt CP will be liable even thought she didn’t sign document
1. So there are two kinds of debts:

a. Separate debt under Ray case

b. Community debt (which is everything else)

D. Protection of Third Parties

a. Sanburn v. Schuler and Moran v. Adler: Property is being acquired from a spouse where the other spouse has died and deed has no significant recitals to indicate that the property was separate property.   So in this situation, the question is, what does a purchaser have to do?  They have to make a determination as to whether the property was acquired during marriage, and if it was, then they can rely on the community property presumption.  Then they have to make a determination whether the deceased made a will and disposed of their community property.  If spouse died intestate, then purchaser has to apply intestacy principles and determine who took the property.  Does the purchaser have any knowledge of any facts that would impose any duty on the purchaser to inquire any further?  If no, then the purchaser can presume that the surviving spouse can sell the property.

b. Williams v. Portland State Bank: Property is being acquired from a spouse, both spouses are still alive.  What does a third party do to make sure that the person they are acquiring the land from has the management power of the land (and can thus convey it)? Actual knowledge by the third party that one spouse refused to sell put the bank on notice to make further inquiry as to the extent of selling-spouse’s authority to sell. Both tracts of land are joint management community property.  So who would have to sign to convey the land?  Both.   But here, only the husband signed, so he only conveyed his half of the land.

i. What protection does a purchaser or lender have when he acquires an interest in property from a spouse?  This case involves spouses that are both still alive.

ii. The problem is that as a third party, you’re never going to know who has the management power to the property.  The safe thing to do is to get both parties involved in the transaction.

iii. §3.104.  If the deed is in both of the names of the spouses, then §3.104 does not apply.  If §3.104 does not apply, then the normal rules apply.  See §3.102.

iv. Notice vs. Knowledge

1. Notice: there are facts that exist that reasonably would impose a duty of further inquiry

2. Knowledge: what they actually knew

Chapter 5: Dissolution of the Marriage by Divorce

A. Intro

a. §7.001

b. §153.003 says that a court may order separate property of a spouse to be set aside for support of a minor child

c. All divisions of property are reviewed under abuse of discretion standard

i. The only guaranteed means of reversing a trial court’s division is if separate property were divested.

d. §7.002

e. The characterization that would have attached at the situs of acquisition does not transfer to such property if the marriage is dissolved by divorce.  If the marriage is dissolved by death, the character of property established by the situs of acquisition will be retained.  

f. Thus, property acquired outside the state which would have been community property if acquired in Texas, will be treated as community property upon divorce, no matter where acquired.  “Quasi-Community Property.”

g. §7.007

h. §7.006

i. §9.203

j. §9.204

B. Eggemeyer, Cameron, and their Progeny

a. §3.104 is a very important section!  The effect of this section is to relieve third parties from determining the management of the property.  It has significance as to marital property liability… having the presumption of §a applies insulates your sole management community property from the non-tortious liabilities your spouse incurs
b. Eggemeyer v. Eggemeyer: Upon divorce, the trial court awarded the family farm to the wife.  A one-third undivided interest was a gift from husband’s mom to husband, so it was his separate property. A parent owes a duty to support his child and that duty can be enforced against the parent and his separate property.  A receiver may be named to assure compliance with the order for support.  The fee to the separate property may not be divested.
i. Court could have set aside property for the support of his children (but not for support of the spouse).  And this is not divesting him of his interest in the property.  See §154.003(4).

1. Why isn’t this divesting someone of their separate property?  Because once the obligation was discharged, it would go back to being his property.

c. Read §§8.001 to 8.011.

d. Cameron v. Cameron: couple got married in Texas and then lived out of state because of the military and then moved back to Texas, where they got a divorce.  The trial court awarded the wife 35% of the husband’s military retirement funds and 50% of a US Savings Bond that was obtained during marriage but in a common law property state. A divorce court may divide military retirement pay between the spouses in accordance with the law of the jurisdiction of that court, but only for pay periods beginning after June 1981.  Separate personal property (just like separate real property) may not be divested either.
i. The court looks to all other community property states and with one exception concludes that those states may not divest a spouse of separate property.  Do those states enjoy a remedy in divorce that Texas does not?  Alimony.

ii. Alimony pending divorce has long been allowed in Texas.  Why isn’t it a divesture of separate property?  Because there is a duty to support that each owes the other.

e. Hanau v. Hanau: H and W married in IL, which was a CL state; 5yrs later they moved to TX.  H left a will devising his SP to his kids and W. (While married in IL, H acquired stock through his SP, which in IL…it remained his SP in IL.)  When H died in TX, executrix transferred stock to his kids.  W argued executrix was divesting her of her ½ CP interest in the stock illegally because now they live in TX and under Cameron we treat the property as CP even though it was SP in a different state.  Trial ct agrees with W…the rule applies to divorce proceeding as well as probate proceedings (upon death). This court overruled.  Property which is separate property in the state of matrimonial domicile at the time of its acquisition will not be treated for probate purposes as though acquired in Texas. This is different than how property is treated upon divorce.
i. §7.002

1. Rationale behind this section: keeping Texas from being a transient divorce state.  They didn’t want people moving here for 6 months, getting a divorce, and then leaving the non-working spouse with nothing.

ii. But what about death cases?  Not the same rules apply as they do for divorces, because people won’t come to Texas to die and get the best deal in their will.

iii. Besides, if there is a widow that is not left with anything, there is a widow’s share… but it’s out of community property.  Decedent can leave their separate property to whomever they want.

iv. This holding bothers Professor George.

f. McLemore v. McLemore: H’s parents bought a house and gifted it to H and W. Gifts by their nature, are SP…never CP.  Trial ct found conveyance was CP and just and right division divested H of all right and title of his ½ SP interest and gave to his W. Supreme ct overruled. Because this was a gift, it was deemed SP and the court can’t divest H of his SP interest of real or personal property.  

i. Remember, there can be no gifts to the community from a third party… instead, each spouse gets a one-half undivided interest.

ii. If you have property that the court calls separate and gives it to the husband, but it’s really community property, then in order to get reversal, you’d have to show that the trial court would have divided it differently had they characterized it correctly… see McElwee, below.

iii. If there is property and it’s the wife’s separate property but the court awards it to the husband, then automatic reversal

C. Just and Right Division

a. §7.001

b. §4.201 et seq

i. Only spouses can make this agreement.  Has to be in writing.   Has to be signed.   Property has to be identified.  Say that the property is being converted into community property.  Management and control is just like it was always community property.

ii. §4.205(b) sets up a rebuttable presumption that knocks out (a)(2).

c. Murff v. Murff: Divorce proceeding based on fault and no fault grounds where ct split property in W’s favor. COA overruled district court’s split and Supreme Court overruled COA. 
i. What you can consider in a just and right division of property.

1. Disparity of incomes or of earning capacities

2. Fault

3. Spouses’ capacities and abilities

4. Benefits which the innocent spouse would have derived from the continuation of the marriage

5. Business opportunities

6. Education

7. Relative physical conditions 

8. Relative financial condition and obligations

9. Disparity of ages

10. Size of separate estates

11. Nature of the property

12. Etc.

ii. Basically anything can be considered

iii. Division of property is not a jury issue… all the judge.

iv. Remember, there is no attorney’s fee statute in divorce cases, but it can be awarded as part of the just and right division.

v. The trial court can look at one spouse’s retirement’s CURRENT value and look at the other spouse’s retirement’s FUTURE/POTENTIAL value.

d. McKnight v. McKnight: H and W married and had 7 kids.  They divorced and W was awarded custody of youngest child, H’s estate, cash in deposits, cash surrender value of life insurance policy, car.  H got 6 kids (3 minors), 206 shares of stock, ownership of life insurance subject to W’s, family home, drill sites, interest in acreage of land, H had to pay tax liability incurred during marriage, attorney fees.  W was given all the liquid assets while H got none but he had a ranch to run, tax debts to pay, and kids to care for.  H argues this was not a just and right division of property. AC said that this was an abuse of discretion and H and W should pay 50-50 and reversed all the liquid assets of W, as well as cash surrender policy. Can the AC render this decision?  No.  The AC cannot divide property.  That’s solely within the TC’s discretion.
i. Extent of community Property Rights of a Partner’s spouse TC "]" \f C \l "1" 

 TC "Extent of community Property Rights of a Partner’s spouse" \f C \l "1" 
1. A partner’s rights in specific partnership property are not community property

2. A partner’s interest in the partnership may be community property

3. A partner’s right to participate in the management is not community property

ii. Effect of Death or Divorce on Interest in the Partnership TC "Effect of Death or Divorce on Interest in the Partnership" \f C \l "1" 
1. On the divorce of a partner, the partner spouse the partner spouse shall, to the extent of such spouses’ interest in the partnership, be regarded as an assignee and purchaser of such interest from such partner
2. On death of a partner, the partner surviving spouse and the heirs, to the extent of their respective interests in the partnership be regarded as assignees and purchasers of such interest from the partner
3. On the death of a partner; spouse, the spouses heirs to the extent of the respective interests in the partnership be regarded as assignees and purchasers of the interests from the partner
4. A partnership is not dissolved by the death of the partners spouse unless the agreement between the partners provides otherwise

5. This act does not impair any agreement for the purchase or sale of an interest in a partnership at the death of the owner or at any other time

e. McElwee v. McElwee: H and W married for many years. Upon divorce, W got 60 % of the CP, H got 40% of the CP, and trial ct characterized 5 properties to W as her SP (because H was cruel, he had just received an large inheritance, and he had a longtime girlfriend). (This would really mean W got 64% of the CP) H argues W didn’t rebut the presumption of CP because she failed to trace; property was purchased with disability pay and therefore, it is CP. If all else fails, the interest of the accounts is CP.  W argues H waived error by failing to raise the issue at rendition.  Ct considers issue of mischaracterization. When a mischaracterization has more than a mere de minimis effect upon the trial court’s division, the AC must remand the community estate to the trial court for a just and right division based upon the correct characterization of the property.

i. Professor George worked on this case

ii. When the court divests someone of their separate property (i.e., characterizing separate property as community and giving it to the other spouse), it’s an automatic reversal on appeal.

iii. So what happens when the court characterizes community property as separate?  To get it reversed, you have to prove abuse of discretion AND that the division would have been different had the property been characterized properly.

iv. The appeals court just looks at whether the division by the trial court was just and right… because if the division was just and right, the appeals court will NOT remand it.

v. The division would have changed the division 3.5% and wife would have gotten 64%, which could have been supported by the facts

vi. The de minimus stuff is important.

D. Valuation for Division

a. Finn v. Finn: H and W were married for 20 yrs; both were lawyers. H worked at a firm for 20 years and bought into the partnership at his firm with CP; W never actually practiced. One of the big issues is the goodwill of H’s law firm (worth 150k- ct gave W ½ of this even though it was personal as to H).  H argues goodwill attaches to the person and can’t be divided.  W argues goodwill has nothing to do with personal matters…it deals with the company and ct could divide that goodwill (He worked for the firm of Thompson and Knight…he was not a named partner.) Ct doesn’t divide goodwill but does divide partnership.  Should we use partnership agreement to establish value of partnership interest?
i. Two pronged test to determine whether the goodwill attached to a professional practice is subject to division upon divorce:

1. Goodwill must be determined to exist independently of the personal ability of the professional spouse

2. If such goodwill is found to exist, then it must be determined whether that goodwill has a commercial value in which the community estate is entitled to share.

ii. Just because there’s no goodwill does not mean that there is no value to the community.  There is still value that is considered community property.

iii. Guzman v. Guzman: issue was whether professional goodwill, that does not exist separate and apart from a professional’s skills, is property subject to a just and right division upon divorce.  The AC said that such goodwill was not divisible.

iv. Rathmell v. Morrison: Can a non-professional have goodwill?  Yes… if the key to financial success of the company is due to the person’s personality, social contacts, and specialized knowledge of the problems and solutions peculiar to the business.

E. Omitted Property, Parties’ Agreement, Fiduciary Duty

a. §9.201-Either spouse may file suit to divide property not divided or awarded to a spouse in a final decree of divorce or annulment. (This will be a just and right division, not 50/50 as the old common law required)
b. § 9.202- SOL runs 2 years after one spouse unequivocally repudiates the existence of the ownership interest to the former spouse and communicates that repudiation to the former spouse.
c. § 9.203- If the prior court had jurisdiction, but failed to dispose of property upon divorce, another TX court with jurisdiction may dispose of the property in a just and right manner.

i. If the prior court was one outside of TX, the TX court will apply that state’s law regarding division of the undivided property. 
d. § 9.204- TX court that acquires jurisdiction can divide where prior court (in or out of state) lacked jurisdiction to do so.
e. § 9.205- Court can award reasonable attorneys fees as costs during this division. 
f. Miller v. Miller: During marriage, H, employed as engineer, formed a start up company and represented 710,000 shares of stock. W signed an agreement that if there was a divorce, she’d be limited to $2500 to buy out her interest.  W came back in after divorce to say that H didn’t divide the property (shareholder agreement) and wanted her share.  § 9.203- they shall divide prop in a manner that court justifies as just and right.  H had the lawyer and W just signed whatever he put in front of her.  H a fiduciary to W because he threw papers in front of her to be signed, so must they have been fair? YES…H had burden to show the agreement was fair. Texas courts apply a presumption of unfairness to transactions between a fiduciary and a party to whom he owes a duty of disclosure, thus casting on the fiduciary the burden to establish fairness.
i. Bass v. Bass: a fiduciary relationship does not continue when a husband and wife hire numerous independent professional counsel to represent them respectively in a contested divorce.

F. Retirement Benefits

a. Taggart v. Taggart: H entered Navy, then got married, then divorced after he completed 20yrs of service.  8 yrs after they were divorced, W came back and asked for her share of his retirement pay.  COA looks at formula to determine how much W can receive from H’s retirement. The divorced wife owned as her part of the community estate a share in the contingent right to military benefits even though that right had not matured at the time of the divorce.
i. The formula in this case is no longer used…

b. Berry v. Berry: what is the value of an ex-spouse’s value in the retirement benefits of their ex-spouse?  In this case, the divorce decree didn’t divide up the retirement.  Ex-husband continued to work for the company after his divorce and he didn’t want his ex-wife getting any retirement value for that.  The court said that post-divorce increases in retirement portfolio value cannot be awarded to the ex-wife because that would be invading ex-husband’s separate property. Inflation may not be used as a factor for the court’s consideration as it relates to the current value of retirement benefits. When the value of retirement benefits is at issue, the benefits are to be apportioned to the spouses based upon the value of the community’s interest at the time of divorce.
i. Retirement money based on work that was done after divorce is the employee’s separate property

ii. Only use Taggart if the couple is getting divorced and the employee has already retired


[image: image3]
1. Grier v. Grier: military retirement pay, for divorce purposes, would be valued on actual rank at the date of divorce, not on the rank to which the military person may be promoted after divorce or for which requirements have been fulfilled during marriage.

c. May v. May: Discusses which formula to use… the Taggart formula or the Berry formula. Use Berry where divorce occurs prior to the employee spouse’s retirement or termination of employment. Berry formula applies to defined benefit plans, not defined contribution plans.

i. Defined contribution plan: funded by both employee and employer; any plan that is not a defined benefit plan

ii. Defined benefit plan: funded by employer.

d. Pelzig v. Berkebile: At time of marriage, H had been contributing to life annuity fund along with employer (32k value) but at the time of divorce, the fund grew to 356k.  W argues ct must use values at date of divorce.  H argues W doesn’t get any of this because it’s his SP, but if it was divided, the values were correct.  Trial ct used the Berry formula to divide it into CP (but that only applies to defined benefit plans).  Since this is a contribution plan, H’s 32k is subtracted from value at divorce (356k).  The gains will be divided as CP. You can’t divide contribution plans by the Berry formula so ct says community share is the difference between what the account had in it at time of marriage and what the account value was at time of divorce.  “Pelzig Application” of a defined contribution plan… take date of divorce value and date of marriage value and the rest is community. The value at the date of marriage is separate property. Formula: Community property = value at Divorce – Value on Date of Divorce. 

i. Defined contribution plan: gains will be treated as a CD/savings account and everything but the principal will get divided as CP.
e. Humble v. Humble: H was employed by Mobil for 40 yrs and married W 30yrs into his service (10yrs time married and employed). W was a widow but pretty well set for money.  During the last 10 yrs of employment, H’s salary increased significantly so they sold their house and began to travel.  If H had taken his retirement at day of marriage (30 yrs into this), H would’ve walked with sum of 230k.  Trial ct applies the Barry formula because H hadn’t retired before divorce. [10yrs married and employed divided by 40 yrs employed X $1M= CP share].  W argues that he advanced in his job during their marriage and therefore, she should get ½ of 800k increase.  During the marriage, husband went from being an engineer to being a vice president.  These two were married during the last 10 years of employment… the highest paying years of his employment.

i. HYPO: This case addresses the problems with the Berry formula:  See note 3 p. 456: H married W1 in May 1958.  At the time of divorce, H was working for Hexxon. H’s employment began the day he was married to W1.  H has always been a frugal man and he has a special aversion to lawyers and their offices.  H decided to do his own divorce from W1.  H drafts the divorce papers but fails to mention retirement benefits from Hexxon in the division of property.  The retirement plan is a defined benefit plan.  At the time of divorce, May 1978, he had been married to W1 and employed 240 months, he was making $50K per year and his retirement plan had a lump sum worth $200,000.  Immediately after his divorce, from W1, the very next day he married W2 in May 1978.  In May 1998, he has filed for divorce from W2 and retired.  At the date of retirement he was making $200,000 per year and his retirement plan—the same plan he had at the time of employment with Hexxon, has a lump sum worth $2,000,000.  H has been employed for a total of 480 months, 240 of which were when he was married to W2.  W1 has intervened in the divorce proceedings between W2 and H.  W1 is seeking her share of the retirement benefits.  Of course, W2 wants her share as well.

1. Marriage #1: Under Berry, W1 gets $100,000 and H gets $100,000.

2. Marriage #2: Under Berry, W2 gets $500,000 and H gets $500,000.

3. Add up all of this: $100,000 + 100,000 + 500,000 + 500,000 = $1.2 million… but his retirement benefits paid $2 million!  Who gets the windfall?  Husband.

ii. So even though there is a problem with the Berry formula, the SCt has not addressed it, so keep using the Berry formula.

f. Texas Family Code, §9.301 et seq.

g. Lipsey v. Lipsey: H challenged trial court’s mischaracterization of income…under H’s retirement fund, he wasn’t allowed to manipulate or take any benefits out, roll it over into pension funds, etc…he had no control over it.  This makes a difference!!!!  W had an annuity fund as well.  Ct held both funds of H and W were SP but the interest of them was CP.  Defined contribution plans are treated like a trust so gains are characterized as SP.  Because H can’t do anything with the money, it’s treated as a trust.  And its gains are treated as separate property 

i. Your separate property can grow under this theory.
G. Stock Options

a. Question: When are stock options given to you?  Stock options can be awarded to you when you sign on with a company and some can be awarded as you go along in your employment.

b. Unlike retirement benefits which are based on work done, stock options were based on the fact of employment, not on what she did or how much she earned.

c. We do not have a TX-SCt opinion on this… we don’t know if options are pro rata or if inception of title will control.

d. SCt has not said how to characterize yet

e. Most courts seem to be characterizing under inception of title doctrine

H. Motions in Aid and Clarification of Judgment

a. §9.001-§9.014

i. You can’t clarify something and then make it retroactive..,. you have to give someone a decent amount of time to do it
ii. If the property does not exist, a money judgment can be awarded

iii. Contempt is possible

iv. Attorney’s fees can be awarded

b. Often times all of the documents necessary to transfer property upon divorce are not signed simultaneously with divorce.  A spouse can end up in a position of being unable to obtain the property they were awarded because the decree is not specific enough to be enforced.

c. Ex parte McKinley: W was to execute a real estate lien in trust to her home to ex-H, which was written in the divorce decree.  Decree didn’t tell W when, how, or why to show up to court to execute the lien.  Judge clarified the judgment for her and made explicit instructions for W to sign papers.  She didn’t show up so ct filed contempt based upon clarified judgment.  This was deemed to be o.k.  Court has authority to clarify judgment (his own orders) under their inherent powers so long as they don’t substantively change it.   One can be held in contempt for failure to follow a clarifying formula.
i. You cannot change the substance of an order.

d. Head v. Head: Divorce decree stated “5.5 yrs divided by yrs worked X retirement benefits if as and when paid directly from Dupont to petitioner.”  (This is similar language as we saw in Taggert- yrs worked X retirement).  W wanted to get her share of retirement benefits but the decree wasn’t clear enough (Dupont wouldn’t honor this.)  They couldn’t determine what “years worked” meant. At the time this case was decided, Taggert was the law so they plugged in the formula. (The 33 years H had worked for Dupont up to date of retirement (Taggart)) Under Berry, they’d look at date of divorce rather than date of retirement.  In essence, if you use date of retirement, you are divesting spouse of his SP.  These changes in the decree were substantive (and against Berry) and ct won’t allow this change.  

i. § 9.007, 9.008- ct can render clarifying order setting forth specific terms to enforce compliance with original division of prop; ct can’t change the substance of the division order, however.  If it does change the substance, it will be deemed unenforceable.  
I. Alimony or Maintenance

a. It is only in the past 3 years that Texas courts have been able to order the payment of alimony post divorce.  Although temporary alimony has long ben allowed, the argument had been that alimony was a divesture of separate property.  The parties could agree that alimony would be part of their property settlement agreement and that agreement, though approved by the court, could be enforced as a contract but not under contempt.

b. Chapter 8 of family code

c. In re Marriage of Hale: H and W were married for more than 10 yrs; W was 15 yrs old when married and dropped out of high school… she took care of the kids and tried to educate herself and finally made $866/month.  Ct ordered H to pay maintenance.  Did trial ct abuse their discretion in ordering H to pay this?  H argues that W made minimum wage and this would take her out of need of maintenance because she could supply her own minimal needs, but ct said minimum wage isn’t what they look at in this case because it isn’t necessarily a determination of minimum reasonable need.  Minimum wage, standing alone, is inadequate to support W’s kids, so court made H pay.  (This is ct ordered maintenance)
d. Francis v. Francis: Agreement to pay alimony was attacked by H.  W agreed to take 15k cash payments, ($7500 down and $7500 if W didn’t remarry) but H tried to get out of the agreement because it was alimony and he argues in TX, no alimony because it’s a divestiture of his SP. This isn’t a court order, but a voluntary agreement between parties so it won’t be enforceable by contempt but will be enforceable under K terms.  

i. H will be sued for remaining payment under their agreed K.

ii. This cannot be enforced by contempt.  In order to enforce something by contempt, it must be something that the court can order.  Here, the court had no authority to do maintenance because there was no maintenance at the time… so this is contractual enforcement.

iii. Is this case now enforceable by contempt under §8.059(a) or by garnishment under §8.059(e)?   Yes.
Chapter 6: Interspousal Torts

A. In 1977, the TX-SCt held that there was no sound basis for barring a suit for intentional torts between spouses.  Effective March 1, 1971.

B. Doctrine of Interspousal Tort Immunity: spouses can not sue each other for negligent torts

a. No longer good law

C. Interspousal torts have a SOL of 2 years. In some states, SOL doesn’t begin to run until divorce, but not in Texas.

D. Argue cruelty in a divorce case to get a better property division.

E. Cases

a. Mogford v. Mogford: W joined with her divorce an action in tort. The question here is can a W make a claim for a tort during marriage and can it be joined with a divorce action? Public policy: In a family where there is physical abuse, a suit won’t add that much too the corruption. Court opined that the theoretical basis for not allowing such action is less important than allowing recovery for the injured spouse. At trial, W was awarded 20k for the intentional tort. Appellate court had to consider whether joinder of the cases (hearing torts in family court) was an abuse of discretion. 
i. Courts favor avoidance of multiplicity suits and resolution of all the issues between two parties in one suit, so they allowed the joinder. And if H had a problem with it he should have made a motion for severance, but he waived it by not doing so. 

ii. If you’re defending a suit you want to separate the issues so that you can avoid having extra evidence come in against you at trial. In divorce you can talk about every mean thing H has ever done to you and property will be discussed, so judge/jury knows how much there is.

iii. TX supreme court warned against double dipping: don’t ask for a disproportionate division because of cruelty and then ask for tort damages based on physical cruelty.

iv. Stafford v. Stafford: H negligently passed on a sexually transmitted disease to W that rendered her infertile. She sued H for divorce and this negligently inflicted tort. AT the trial court she got 250k for the tort and a 50% division of the property. ON appeal H argued that the interspousal immunity doctrine didn’t cover unintentional torts…H had, however, waived this by not bringing it up at trial. The opinion of the court said we should do away with the entire concept of not allowing spouses to sue one another. This foreshadowed Price. 

b. Price v. Price: Fear of Fraud and collusion as well as disruption of marital peace in interspousal suits. The court says that type of thing doesn’t often get past the judge and jury…it will be obvious if they are colluding. Also, insurance defense counsel can weed out collusive suits, so fraud and collusion are not a good reason to bar spouses from bringing negligence suits. This case abolished the interspousal tort immunity doctrine completely, as to any type of tort or cause of action. 

i. Bounds v. Caudle: Explains the fiction of the H and W as “One” and abolished interspousal immunity for intentional torts. 

ii. Bruno v. Bruno: Followed the old rule that spouses could not sue one another for negligent torts. 

iii. Chiles v. Chiles: W sued H for intentional infliction of emotional distress. Court said that was the definition of marriage. Very funny. Jury found for wife on every question and awarded her $500k, but the court said that since this was a marriage situation, she had to show more. (Besides W already got a disproportionate division of the property.) Holding: W was unable to recover against her H for intentional infliction of emotional distress
1. At the same time in Austin, we had Twyman…and they both went to the Supreme Court. 
c. Twyman v. Twyman: Allegations of negligent and intentional infliction of emotional distress. $15 k was awarded for emotional distress, the court never said if it was intentional or negligent. The court recognized the tort of intentional infliction of emotional distress between spouses.
i. Interspousal immunity doctrine has been abrogated as to all torts (intentional or negligent)…it only excludes fraud on the community. 
ii. TX doesn’t have an action for negligent infliction of emotional distress. 
iii. IIED Elements:
1. Intentional
2. Activity is outrageous
3. Caused emotional distress
4. Emotional distress is extreme
iv. Issue of double recovery: keep your tort allegations separate from your grounds for divorce…you can’t get damages and a disproportionate division. 
Chapter 7: Property Rights that Arise 

When there is no Formal Marriage

A. Relationships that give rise to certain property rights:

a. Meretricious relationships: cohabitation by persons who both know they are not married to one another

b. Putative spouses: one who in good faith believes that he/she is married, but in reality cannot be married because of the existence of an unknown impediment, such as an undissolved prior marriage.  One or both spouses may be innocent of the existence of the impediment.  

c. Common law marriages: §2.401

B. The facts and circumstances which give rise to these relationships are not necessarily transferable between states.

C. Meretricious Relationships

a. Marvin v. Marvin: Female cohabitant sought prop rights after promising to take care of male for the rest of his life and giving up her singing career- ct said to look at circumstances of conduct between parties to see if it’s an implied K, trust, or non-marital partner can recover in quantum meruit). There can be recovery for one involved in meretricious relationship:  In TX, courts recognize a means for acquiring property rights…
b. Hayworth v. Williams: M and W were cohabitating but male had another W in PN.  Cohabitants acquired prop, a home, and had kids.  Issue: whether property was male’s land or whether female had a right to the property.  If she could show that she has a share of the land in proportion to her labor on the property (rather than paid for with her money), each would own a portion of the property in proportion to the labor they attributed to it.  Here, she had a right considered upon partnership or resulting trust.  

c. Harrington v. Harrington:  A couple lived together and acquired a home. She quit her job and attended law school while he gave her loans for school. Then they got married and then divorced.  Does she have property rights in the home acquired before marriage?   Ct found this was a partnership between the two in the acquisition of the home, therefore, both get interest in the SP.  A oral partnership existed in which W and H should each receive an undivided ½ interest.
D. Putative Spouse

a. The property rights of a putative spouse, as to the property acquired during the putative relationship, are the same as a lawful spouse but end when the innocent spouse learns of the putative status.

b. Davis v. Davis: M was married with 2 kids; first marriage ended in divorced.  2nd marriage lasted 1 yr and they had a son; 3rd marriage- H worked offshore and went to Singapore and met a woman, married her in a Buddhist ceremony.  He died 2 yrs later and 2nd and 3rd wife give birth.  Who is the lawful widow?  Presumption in TX that the most recent marriage is valid so the 2nd wife is deemed the lawful widow.  TX says 3rd W was innocent and had no knowledge of the fact that H wasn’t divorced, so she is deemed the putative spouse & gets ½ of everything acquired during their putative marriage.  The other ½ is divided between 2nd W and the heirs. Heirs are the kids from 1st and 3rd marriage.  2nd W’s daughter is not a lawful heir because 2nd W had not had access to H in over 2 years.

E. Common Law Marriage

a. Parties to a common law marriage are afforded the same status as those who have been ceremonially married.

b. Claveria v. Claveria: Woman married P and had a ceremonial marriage.  She dies and as the widower, P says he has a right to her homestead property that was CP.  Her kids argue this was void marriage because P was married before and that marriage wasn’t dissolved.  P denies that he was married before but kids brought in a deed for a home that he and his W purchased and that he identified her as his W in a workman’s comp case.  Ct found that H had a previous common law marriage and that the marriage to deceased was void, so he had no rights.  

i. Resulting changes in legislature: 

1. If H doesn’t bring cl marriage up within 1yr after cohabitancy stops, he can’t bring claim. (law in 1989- not very clear) 

2. 1.91 upheld in TX state courts, but federal court held it unconstitutional because it treated those in cl marriages differently. 

3. Today, if a proceeding isn’t commenced by the 2nd anniversary of the date in which parties ceased living together, it’s rebuttably presumed that parties didn’t agree to be married.
c. Russell v. Russell: Even though the inference language has been deleted from the current statute, you can still prove an agreement to be married by circumstantial evidence.  You don’t need direct evidence that you have a cl marriage.  Can’t treat common law marriages differently from formal marriages; previously if you didn’t file action to prove your common law marriage within a year, you couldn’t prove it.  Circumstantial evidence can be used to prove an agreement to be married
i. White v. State Farm: it is unconstitutional to require a suit to prove common law marriage to be brought within 1 year because equal protection requires ceremonial and common law spouses to be treated the same.

ii. Transamerica v. Fuentes: if there is a stipulation that there is a common law marriage, then you don’t have to prove the elements.

Sample Essay:

Pre-marital agreement question (5 points)

Does C have any hope of setting the agreement aside? What must she show?

· Involuntarily signed

· Unconscionable when signed

· No disclosure

· Didn’t waive disclosure

· Reasonably couldn’t have know what the property/liabilities were 

Exam Questions:

1. A corporation can be separate property if the initial purchase/investment in the corporation is separate property. TRUE. 

2. If both parties to a common law marriage deny that the existence of the common law marriage, then no common law marriage could have existed. FALSE.

3. Which of the following will cause the Court of Appeals to automatically reverse a decision of the trial court? (A). DIVESTITURE OF ONE SPOUSE’S SEPARATE PROPERTY. 

4. Which one of the following is community property? (B). THE PROGENY OF ANIMALS.

5. If H and W went to New Mexico and bought art in H’s name at a cost of $5,000, and each paid $2,500 with their separate property, then later remarried, what is the character of the artwork? (E.) ½ H’s separate property and ½ W’s separate property, held in a resulting trust by H.  

6. A court may consider which of the following in the division of property? Age of the parties, health of the parties, reimbursement, or all 3. Answer is D- all 3.

7. Annual crops grown during marriage on the Sp of one spouse are characterized as? CP if both worked the land, Cp if both paid for the labor, CP, SP of party that owns the land, or Sp with right of reimbursement. Answer is C- CP. 

8. Trial court will review which of the following to see if a just and right division was made? Agreement in contemplation of divorce, post-nuptial partitions that may effect disposition upon divorce, or pre nuptial exchange that may effect division upon divorce. Answer isA-Agreement in contemplation of divorce.

9. When property is bought on credit in a marriage, but purchase is only in name of one spouse, the characterization would most likely be established as follows: presumed CP, Sp if more than ample to pay loan, CP only if both spouses signature on loan, SP if collateral for loan happens to be separate. Answer A- presumed CP. 

*Know formulas for retirement benefits and reimbursement for time, toil, and effort.

A. True or Fale.  When using tracing, it is ot enough to know that separate property could have been used… quote from Latham v. Allison.  True.

B. A common law marriage cannot be established if both parties deny it.  False.

C. A court may consider __ in a division of property?  Health, age, and separate property

D. A husband may sue wife for: B and C

a. NIED

b. Assault and Battery

c. Transmission of venereal disease

E. The increase in livestock that is community property is: A

a. Progeny

b. Increase in weight

F. A recital in a deed is significant if it states…

a. All of the above

G. In a premarital agreement, future spouses can make sure they: A and B

a. No community estate

b. Fanning v. Fanning 50%, 50%
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