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Chairman’s Report

Our section on Entertainment & SportsLaw publishesthis Journa three
(3) timesayear in an effort to provide quality reading and discussion about
current issues useful to Section members. The cost of publishing the Journal
exceeds $7,500 per year. We hopethat you find it useful in your respective
practices. Wea so hold avery popular Entertainment Law | nstitute annually
in Austin to coincide with the South by Southwest Music Festival. We also
sponsor a Sports Law Institute, aso annually, which puts us in the unique
position of holding annual seminars on two (2) topics that rarely see much
attention by other state bar associations or organizations. Each of the 1998-
1999 seminars have been sponsored by our Section on conjunction with the
University of Texas Law School CLE Department and they have proven to
bevery popular.

Our membership approximates 500 members. We have always had
membership between 500 and 600 lawyers, paralegals, industry personnel
and interested persons. Unfortunately, our section alwaysremains behind on
its ability to match revenue with expenses. Therefore, we have asked and
received approval to raisethe Section duesto $25.00. Theincrease of $5.00
per member will allow usto continueto providethe quality servicesthat you
are used to receiving. We hopethat you will not be turned off by theincrease.
It is necessary in order for the Section to provide these services. We hope
that you will re-up with usagain during the next Annual State Bar membership
duescollection.

As afinal matter, we are sponsoring an exciting CLE program at the
Annual State Bar Meeting in Ft. Worth, Texas, on June 11, 1999 @ 1:00 p.m.
We will have a presentation by Prof. Matthew Mitten of the South Texas
College of Law affiliated with Texas A& M on current issuesin SportsLaw
and Litigation. His presentation will survey current lega casesand issuesthat
are abundant in sportslaw, both amateur and professional. Hewill review the
“Law” decisioninvolving the NCAA and present issues on youth in sports.
Also, from the entertainment side we will hear a presentation from George
Sanger, also known as“ The Fat Man” of Big Fat, Inc., Fat Labs, etc. George
istheworld’shiggest composer and producer of computer related music. He
is aso very entertaining as a speaker and are glad to have both of these
speakers. Hope to see you there!

Thisismy last report as chairman of the Section. We have accomplished
alot but there is more to be done. Stay a member, become involved, and
support your Entertainment & SportsLaw Section.

Christopher A. Kalis

FOR THE LEGAL RECORD

With this issue ends the tenure of our articles editor Professor Matt
Mitten of the South Texas College of Law. Professor Mitten has been a
stalwart in maintaining the Journal since 1995. Professor Mittenisheaded to
Marquette University where he will be the Director of the National Sports
Law Instituteand also hold the position of Professor of Law. Professor Mitten
has coordinated the Journal’s Student Writing Contest and submission of articles
from students at South Texas College of Law. Many thanks to Professor
Mitten for hiscontributions. Wewish himwell in hisnew endeavors.

Also headed for a new position is University of Houston Assistant
Professor, Gil Fried. Among other things, Gil headed up the Sportsand Fitness
Administration Program at the University of Houston and authored Safety
Solutions. Gil wasinstrumenta in the University of Houston's co-sponsorship
with the Section of several sportslaw seminarsheldin Houston. Gil isheaded
for anew position at New Haven University in Connecticut.

We wish both Matt Mitten and Gil Fried well and thank them for their
contributionsto the Journal and the furtherance of sportslaw and education
in Texas.

A new twist on coaching football? Coach George O’Leary will be
coaching from the press box for the 1999 football game at Navy. After the

NCAA committee oninfractions determined that he had | oaned former player
C. J. Williamsmoney, the Georgia Tech head footbal | coach received recruiting
sanctions and was barred from the sidelinesfor thefall opener ...

An act of contrition? The International Olympic Committee voted to
permit corporate sponsorsto terminate marketing agreementsif the |OC does
anything to harm theimage of the Olympics. In an apparent responseto the
bribery scandal related to the awarding of the 2002 Gamesin Salt Lake City,
the |OC adopted aso-called morals clause for the |OC. The |OC hasplaced
itself in aposition similar to professional athletes who are required to sign
such provisionswhen contracting for businesses endorsements...

Void for vagueness? Latrell Sprewell’s playoff performance
notwithstanding, U. S. District Judge Vaughn Waker was not impressed with
Sprewell’s lawsuit against the NBA. Sprewell challenged his 68 game
suspension but the lawsuit was dismissed. The federal judge ruled that the
lawsuit was so worthlessthat Sprewell was ordered to pay theleague’s court
costs. Judge Walker advised Sprewdl | to seriously consider dropping the suit,
but gave him one more chance to amend with more specific claims. Judge
Walker found that the initial suit's factual claimswere “too vagueto prove
any legal violations’...

Some sports related legislative notes ...

The University Interscholastic L eague apparently pre-empted State Rep.
John Culberson’s legidlation that would have forced the UIL to amend its
rulesto avoid having ateam disqualified for ateam member’s dishonesty.
The UIL adopted rulesthat would penalizetheindividual rather than theteam
for someinfractions. The new rules essentially adopt thelegislation pushed
by Culberson which would not disqualify the school if it verified the team
member’sdligibility based on thefactsavailable. However, if aschool alows
theplayer to ill verify gradesand the player atersthe grade(s), UIL executive
director Bill Farney insisted that there still may be groundsfor forfeiture. The
focusisto have coaches (adults?) verify the grades with the teachers rather
than allowing the student to certify hisor her own grades...

The Texas Senateisforcing accountability onthe Harris County-Houston
Sports Authority. Houston Democrat, Representative Garnet Coleman,
sponsored | egidlation to return many of the sportsauthority’s powersback to
elected government. Urging that the sportsauthority had becomea*kingdom”
with “the status of some major commission”, Coleman’s hill granted City
Council and Commissioners Court oversight to confirm board membersrather
than just the mayor and the county judge. Thelegislation alsoimposed anew
code of ethicson the sportsauthority and restrictsits use of eminent domain.
Coleman believesthat the sportsauthority should be limited to financing and
hel ping to manage sportsfacilities...

HouseBill 579 should make sporting boat owners happier. Sponsored by
Rep. Mike Krusee, R-Taylor, the bill would make the person or business
selling aboat responsiblefor paying the salestax on aboat if the buyer pays
the salestax tothe seller. The bill would also allow apersonto obtain atitle
for boat and/or motor upon presentation of proof that thetax was paid to the
seller, even when the seller has not remitted the money to the state
comptroller...

And the Texas Parks and Wildlife Commission has simplified fishing
regulations which take effect September 1. The commission has, inter alia,
opened deer hunting in five Panhandle counties and increased doe daysin 36
others; established ayouth-only squirrel season; and created an archery-only
deer season. Changes in saltwater fishing were also made to increase size
limitsfor king mackerel from 23inchesto 27 inches, and reduce red snapper
daily bag limitsfrom 5to4. The Commission aso clarified therightsof fishermen
near docks and marinas. TPW legal counsel Boyd Kennedy was quoted as
saying that “ Theright to build or operate amarina, dock or other structureon
or over public water does not carry with it the right to restrict boating or
fishingfromaboat.” He added that “Harassment of alaw-abiding fisherman
isacrime punishable by fineand/or imprisonment.”

Remember the Journal can be accessed online at www.stcl.edu
Sylvester R. Jaime



RECENT CASES OF INTEREST
Prepared by the South Texas of Law Affiliated with TexasA&M University
Sportsand Entertainment Law Society
Erik Karst, Student Casenote Editor

The Chicken Decisionsv. Barney the Dinosaur

In Partnership L.P. v. Giannoulas, 14 F. Supp. 2d 947, (N.D. Tex.
1998), the creator and owner of “Barney,” achildren’s Tyrannosaurus Rex
typedinosaur television character, sued the owner of “the Chicken” sports
mascot for trademark infringement, fal se description, unfair competition,
dilution of trademark, and copyright infringement. The court granted the
defendants’ summary judgment motion and held that the Chicken’sparody
of Barney isnot actionable.

In 1994, defendant Giannoul as, who playsthe Chicken, used acostume
of apurple dinosaur to conjure up images of Barney for purposes of a
comedy gag at aprofessional sporting event. Theskit wasatwo-minute
dapstick routinein which the putative Barney dances, hops, skips, waves,
hugs, blowskisses, and isflipped, slapped, stood upon, tackled, wrestled,
and otherwi se subjected to aggressive physical conduct by the Chicken.
At notime during the skit did the defendantsinform the audience that the
putative Barney was not the real Barney or that hisuse was unauthorized.
Giannoulasintended to parody anumber of characteristicsof Barney while
portraying Barney inan origina and unexpected light.

Theplaintiff asserted aclaim under the Lanham Act which prohibits
theuseof atrademark inamanner likely to cause confusion. To determine
thelikelihood of confusion, acourt considersanumber of factorsincluding:
(2) thetypeof trademark alegedly infringed, (2) thesimilarity betweenthe
two marks, (3) the similarity of theproductsor service, (4) theidentity of
theretail outletsand purchasers, (5) theidentity of the advertising media
used, (6) the defendant’sintent, and (7) any evidence of actual confusion.
Ontheother hand, parody isaform of artistic expression protected by the
First Amendment that permitsthe non-confusing use of another’ swork.

The court balanced the public interest in free expression against the
publicinterestin avoiding consumer confusion under theLanham Act. The
similarity of amark isdetermined by comparing the mark’s appearance,
sound and meaning. Therefore, therelevant inquiry iswhether, under the
circumstances of the use, themarksare sufficiently similar that prospective
purchasersarelikely to believe that the two uses are somehow associ ated.
Although the putative Barney looked like thereal Barney, the court found
no likely confusion becausethered Barney iskind and gentle; wheress, the
putative Barney isaggress veand fightswith the Chicken. Thecourt concluded
that spectatorswould not mistake the putative Barney as anything other
than thetarget of parody.

The court also held that therewas no claim for trademark dilution,
which requiresashowing of either blurring or tarnishment of plaintiff’smark.
Blurring wasfound not to occur because the defendantsdid not use Barney
toidentify any of their goodsor services. Tarnishment wasnot found because
Barney is not linked to products of shoddy quality or portrayed in an
unwholesome context. Moreover, the defendantsdid not seek toridicule
Barney to sell more of their own products.

In addition, the court rejected plaintiff’s allegation that defendants
copied and used costumes depi cting images substantially similar to the
copyrighted elementsof Barney. Copyright infringement isestablished by
showing: (1) ownership of avaid copyright; and (2) copying of congtituent
elementsof awork that isoriginal. The defendantsadmitted that plaintiff
owned avalid copyright and that they use acostume bearing asubstantial
likenessto Barney. However, defendants claimed the affirmative defense
of fair use of the copyrighted materia for the purpose of parodying Barney.
A parody may conjure up the original work and build on it by using the
origind asaknown dement of themodern culturewhilecontributing something
new for humorouseffect or commentary.

In assessing fair use, the court considered: (1) the purpose and
character of theuse, including whether such useisof acommercial nature
orisfor nonprofit educationa purposes; (2) the nature of the copyrighted
work; (3) theamount and substantidity of theportion usedinrelationtothe
copyrighted work asawhole; and (4) the effect of the use upon the potentia
market for, or value of, the copyrighted work. It held that the use of the
putative Barney added something new to the original Barney and qualified
asatransformative by way of askit. The court observed that the costume
had not been merely duplicated, and that defendants merely conjured up
enough of theorigina Barney to makethe audiencerecognizethecharacter.

By Erik P. Karst

Par for the Course: Tour 18 Losesin OneHole
Playoff

In Pebble Beach Co. v. Tour 18 | Limited, 155 F.3d 526 (5th Cir.
1998), the Fifth Circuit applied traditional trade dressanalysisunder the
Lanham Act to golf hole design and held that Tour 18 hastheright to copy
plaintiffs golf holes, barring only itscopying of alighthousethat identified a
particular golf hole. However, the court affirmed an injunction prohibiting
Tour 18 suseof plaintiffs servicemarksin advertising and promotional
meterias.

Plaintiffs Pebble Beach, Resortsof Pinehurst, and SeaPinesown and
operatefamousgolf courses, including Pebble Beach Galf Links, Pinehurst,
and Harbour Town Golf Links, respectively. Tour 18 ownsand operates
two golf coursesconsisting exclusively of golf holes copied from famous
golf coursesacrossthecountry. Tour 18 replicated golf holesfrom plaintiffs
golf courses, including Harbour Town Hole 18 referred to asthe* lighthouse
hole.” Onitsreplicaof thishole, Tour 18 constructed alighthousein the
background. Tour 18 also used plaintiffs’ servicemarksin advertising and
promotional materialsaswell asonitsscorecards, yardage guides, tee box
signs, and restaurant menus. Plaintiffsbrought suit against Tour 18 aleging
federal servicemark and trade dressinfringement, trademark dilution, and
state unfair competition law claims. Thedistrict court found that Tour 18
infringed and diluted plaintiffs marksand SeaPines’ golf holedesignand
orderedinjunctiverelief.

Toprevail ontheir claims, plaintiffswererequired to provethat their
golf holedesignsand servicemarksqualified for legal protection, and that
Tour 18 suseof them created alikelihood of consumer confusion. Plaintiffs
PEBBLE BEACH, PINEHURST, and HARBOUR TOWN servicemarks
clearly are protected marks. Golf hole designs must be nonfunctional and
inherently distinctive or have acquired secondary meaning (i.e., associated
with acertain golf course) to be protected.

Regarding thecopying of plaintiffs golf holes, Tour 18 argued that golf
holedesignisfunctiona and not subject totradedressprotection. By defining
itsproduct asagolf coursethat providesreplicasof famousgolf holes, Tour
18 claimed alegal right to copy famous golf holesin order to have any
commercial success. Tour 18 then argued that every feature of agolf hole
anditsconfiguration affectshow the hole plays, making any golf holedesign
functional. The court held that golf hole designis nonfunctiona unlessthe
featuresor combination of featureshave an effect greet enoughto significantly
disadvantage competitorsin ways other than consumer preferencefor a
particular brand of product. Becausethere arean * unlimited number of
aternativedesigns’ to plaintiffs’ golf holesand no evidencethat plaintiffs
holedesignsare superior to avail able aternatives, the court found that these
designsqualify for tradedressprotection.

Continued on page 4
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Pebble Beach and Pinehurst argued that their golf hole designsare
inherently distinctive. Thecourt rejected their claimsbecausetheir golf hole
designsarevariations of common placethemesinthedesign of golf holes
that have not acquired secondary meaning. However, the Harbour Town
“lighthouse” hole is protectable trade dress because it is the course's
“dgnaturehole’ that identifiesaparticular golf coursein the public’'smind.
Thecourt required Tour 18 to removethelighthousefrom itscourseto stop
infringing on SeaPines' tradedressrights. Tour 18 wasnot required to
modify its Pebble Beach and Pinehurst golf holedesigns.

TheFifth Circuit affirmed thetrid court’sfinding that Tour 18’ suse of
theplaintiffs’ service markson advertisementsand promotiona materials
crested alikelihood of confusion regarding whether Tour 18 had permission
touseplaintiffs marksand copy their golf holes. Thecourt allowed Tour
18to use Pebble Beach and Pinehurst’smarksonly toidentify thegolf holes
it copied onitsscorecards, yardage guides, and tee box signs. The court
modified thelower court’sinjunctionto also alow Tour 18to use SeaPines
marks, other than itslighthouse, toidentify the golf hole asone copied from
Harbour Town Golf Links. Thecourt also held theplaintiffsarenot entitled
to anaccounting of profitsor attorney’ sfees.

By Stuart L. Brown

TheVevet Elvis’ Nightclub: InfringingUpon*“The
King’?

Duringthe1990's, “The Velvet Elvis’ nightclub opened after itsowner
obtained afederal service mark for therestaurant/tavern with the United
StatesPatent and Trademark Office. “TheVevet Elvis’ parodied thefaddish
bars of the 1960's and was not affiliated or sponsored by the official
trademarker of Elvis Presey merchandise, Elvis Presley Enterprises. In
fact, Elvis Presley Enterprises sued the owner of “ The Velvet Elvis’ for
trademark infringement. Recently, theFifth Circuit found that “ The Velvet
Elvis’ nightclub had indeed infringed upon trademarksinvolving Elvis
Presley’sname. ElvisPresley Enterprisesv. Capece, 141 F.3d 188 (5"
Cir. 1998).

According tothecourt, trademark infringement hingesupon whether a
likelihood of confusion existsbetweenthemarksat issue. Thecourt equated
likelihood of confusionwith probability of confusion, not just amerepossibility
of confusion. To help determinewhether confusion existed, the court set
forthanon-exhaustivelist of factors. Thesefactorsincluded: (1) thetype of
trademark allegedly infringed, (2) the similarity between thetwo marks, (3)
thesimilarity of the productsor services, (4) theidentity of theretail outlets
and purchasers, (5) the identity of the advertising media used, (6) the
defendant’sintent, and (7) any evidence of actual confusion. Thecourt aso
concluded that both the name and advertising wererelevant to theanalysis
of thelikelihood of confusionfactors.

The court ultimately found trademark infringement based on five of
these factors. Each factor proved that “The Velvet Elvis’ name and
advertising schemewould probably confusepotentid customersintothinking
that thenightclub wasaffiliated with officid ElvisPredey merchandise. Firdt,
theElvisPredey Enterprisemarks(“Elvis’ and“ElvisPredey”) wereastrong
type of trademark because they had “worldwide fame and almost
instantaneousrecognition. Second, thetwo marksin questionweresimilar
inappearance, sound, and meaning especially since“ The Velvet Elvis’ had
advertisementswhich used theimage of Elvis Pred ey, had advertisements
which bolded theword “Elvis’ while making theword “Velvet” almost
indistinguishable, and had referencesto Graceland, TheKing Lives, Vivala
Elvis and Elvisleavingthebuilding. Third, ElvisPredey Enterprisesshowed
that it could have gotteninto productsand servicessimilar tothe” The Vel vet
Elvis’ nightclub especially inlight of the popul ar success of entertainment
and musi c-themed restaurantslike Planet Hol lywood and Hard Rock Café.
Fourth, “The Velvet Elvis’ nameand advertising scheme showed anintent
to confuseespecidly intheuseof theimageof Elvis, thereferencesto Elvis,

and the emphasis placed on the word “Elvis.” Finally, Elvis Presey
Enterprises proved the public’sactual confusion by presenting witnesses
who believed that the nightcl ub was associated with Elvis Pred ey and might
have“Elvis’ merchandisefor sale.

The court then ruled that parody was not a defense to a trademark
infringement action, but rather another factor to be considered. Eventhough
the court noted that a parody of the original trademark weighs against
likelihood of confusion sinceit pokesfun at the origind which should lessen
actual confusion between the original and the parody, the court found that
“TheVevet Elvis’ parody of faddish barsof thesixtieswasirrelevant tothe
likelihood of confusion because aparody of faddish barsof thesixtiesdid
not requireuseof the“ElvisPredey” or “Elvis’ names. Thus, sinceparody
wasnot adefenseto atrademark action and most of thefactors pointed to
confusion between“TheVelvet Elvis’ andtheofficia “ ElvigElvisPredey”
trademarks, the court i ssued an i njunction enjoining the nightclub’suse of
“TheVelvet Elvis’ name. Asaresult, thenightclub currently operatesunder
thename“TheVelvet E” in Houston, Texas.

By: Tamer Mors

TheDallas Cowboys. Getting Production (of
Documents)

On December 30, 1996, Erik Williamsof the Dallas Cowboysbecame
the subject of aDdll as police department investigation after NinaShahraven
filed areport alleging that she had been raped by Williams. Accordingto
Shahraven, Williams and another man raped her while Dallas Cowboy
teammate Michad Irvin threatened her with agun and videotaped the sexua
assault. Approximately two weeksafter filing her report with the police,
Shahraven recanted her story and eventually pled guilty to making afalse
report to apeace officer.

Williamstheninitiated alawsuit alleging that the City of Dallas, the
Dallaspolice department, and variouspolice officershad violated hisrights
under the Fourth and Fourteenth Amendmentsby engaginginreprehensible
conduct fallowing NinaShahraven’sdlegation. Williamsspecificdly charged
that: (1) the police knew that Shahraven was not a credible complainant
sinceshehadfirst reported her dl egationsto atabloid-styletelevisonreporter
known for attacking Dallas Cowboy football players, (2) the police knew
that the physical examination of Shahraven did not corroborate her
description of the violent sexual attack, (3) when applying for a search
warrant, the police had mischaracterized Shahraven’sphysical examination
and omitted information that would have shed light on Shahraven’slack of
credibility, (4) the policeimproperly alerted the mediaabout asearch of
Williams' home, (5) the police violated department policy by announcing
that Williamswasasuspect in an aleged rape, (6) the police negligently or
recklessly announced that Williams' arrest wasimminent, (7) the police
announced that they had “ no reason to doubt” Shahraven’scredibility even
though the sei zed videotape showed aconsensua sexual encounter, and (8)
the policerefused to return thevideotape of the consensual sexual encounter
and circulated it within the department for persona entertainment.

At about the sametime that Williamsinitiated hisaction against the
policeinfederd court, hea so sued Griffin, Lin Television of Texasin Texas
gatecourt. AttorneysBabcock and Carter represented Griffin, Lin Televison
inthat action, which waslater settled. However, aspart of the discovery
processinWilliams federa lawsuit against the police, heserved theattorneys
of the settled state |awsuit, Babcock and Carter, with a subpoena duces
tecum “requiring the production of any and all documentsrelatingto Erik
Williams, Michael Irvin, and NinaShahraven.” InErik Williamsv. The
City of Dallas, et. al., 178 F.R.D. 103 (N.D. Tex. 1998), thedistrict court
addressed Babcock and Carter’ smotion to quash the subpoena. Thedistrict
court ultimately modified the subpoenaand allowed Williamsto seek some
of the information requested from Babcock and Carter (the attorneysfor
Griffin, Lin Television).

Continued on page 5
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Babcock and Carter first contended that the subpoenawasfacialy
overbroad and burdensome under Fed. R. Civ. P. 45(c)(3)(A)(iv) because
Williamshad not identified any specific document to be produced and the
request wasnot limited intimeor topic. Thecourt agreed that the subpoena
was overbroad. However, instead of quashing the subpoena, the court
modified it and required only the production of documentsrelating to the
false allegation of rapewhich gaveriseto thefederal lawsuit against the
police.

Babcock and Carter a so contended that Williams could obtain the
requested materialsfrom other sources, including the partiesin the case.
Thecourt held, however, that the modified subpoenasought rlevant materids
and could not be quashed s mply because Williams could obtainthematerias
from other sources. The court noted that the subpoenawas not the product
of aharassng animus, andtheattorneys statusasnonpartiesdid not establish
that the subpoenaimposed an undue burden.

Babcock and Carter further contended that the subpoena was
overbroad because it required the attorneys to review thousands of
documentsand incur approximately $9,000in attorney’sfeesin so doing.
The court ruled, however, that the subpoenawas not overly burdensome
for thisreason because the court would award the attorneystheir reasonable
costsand expensesincurred in complying with the subpoena.

Babcock and Carter next contended that the subpoena should be
quashed becauseit did not definetheterm“ document,” and could therefore
beinterpreted to include any type of information that related to Williams,
Irvin, and Shahraven, regardless of whether theinformation was pertinent
tothelawsuit. Thecourt found, however, that the subpoenawasnot defective
just becauseit did not definetheterm “document.” Themeaning of theterm
“document” could easily be ascertained by consulting thefederal rules of
civil procedure governing subpoenas (Rule 45) and the production of
documents (Rule 34).

Finally, Babcock and Carter contended that the subpoena should be
quashed becauseit required the production of documentsprotected by: (1)
theattorney-client privilege (Fed. R. Civ. P 45(c)(3)(A)(iii)), (2) theattorney
work product privilege (Fed R. Civ. P. 26(b)(3)), and (3) Texas journdist’s
privilege. The court, however, ruled that the blanket assertion of these
privilegesdid not warrant quashing the subpoena.

By Casey Harris
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Student Writing Contest

The editors of the TEXASENTERTAINMENT AND SPORTS LAW JOURNAL (“Journa™) are soliciting articles for our fourth annual
writing contest for students currently enrolled in Texas law schools for the best article on a sports or entertainment law topic.

The winning student’s article will be published in the Journal. In addition, the student may attend either the annual Texas entertainment

law or sports law seminar without paying the registration fee.

This contest is designed to stimulate student interest in the rapidly developing field of sports and entertainment law and to enable law
students to contribute to the published legal literature in these areas. All student articles will be considered for publication in the Journal.
Although only one student article will be selected as the contest winner, we may choose to publish more than one student article to fulfill
our mission of providing current practical and scholarly literature to Texas lawyers practicing sports or entertainment law.

All student articles should be submitted to the editor and conform to the following general guidelines. Student articles submitted for

the writing contest must be received no later than September 15, 1999.

L ength: no more than twenty-five typewritten, double-spaced pages, including any endnotes. Space limitations usually prevent us from

publishing articles longer in length.

Endnotes: must be concise, placed at the end of the article, and in Harvard “Blue Book™” or Texas Law Review “Green Book” form.
Form: typewritten, double-spaced on 8% x 11" paper and submitted in triplicate with a diskette indicating its format.

We look forward to receiving articles from students. If you have any questions concerning the contest or any other matter concerning
the Journal, please call Matthew J. Mitten, Professor of Law and Articles Editor, Texas Entertainment & Sports Law Journal, at 713-646-

1845.



Fame, Fortune and Free Speech !

by CharlesL. Babcock and LauraL ee Stapleton

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abiding the freedom
of speech, or of the press, or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.
(First Amendment to the U.S. Congtitution)

|. Introduction.

When theframersof the Constitution envisioned free speech, it wasto
protect their right to hear and voicediffering political viewpointssothat they
could contral their own destiny and havetheright to makeinformed decisions
about their fate. Intoday’ssociety, free speechis<till theforemost freedom;
however, therealm of protection extendsfar beyond palitics. Infact, when
looking at the events of the day, onewould be hard pressed to decidewho
hasagreater influence on today’syouth— the politicians, the sportsstars,
or the entertainers. When considering what one person has the most
significant impact on our society today, nameslikeBill Clinton, Michael
Irvin or Oprah Winfrey might cometo mind. All threeindividualswork in
differentindustries, and al three people could beviewed ascultura iconsin
today’ ssociety. Showslike Palitically Incorrect which feature prominent
entertainment, sports, and politica figuresespousing their viewson whatever
isthepolitical hot topic of theday, i.e. gun control, drug testing in schools,
etc., demongtratethat it isnot only politicianswho aretalking about politics
andinfluencing peopl€ sviewson such matters. The concept of thisprogram
anditspopularity intoday’scultureexemplifieshow thelinesarebeing blurred
between sports, entertainment and government. With the merging of these
areas, prominent entertainment and sportsfigures have found themselves
held to ahigher standard when they complain about comments made about
them (i.e. Michael Irvin), and, at the sametime, they have becomean ever-
increasing target for libel claimsto be brought against them for what they
say publicly (i.e. OprahWinfrey). Inthefree speech redm, fameand notoriety
isadouble-edged sword — famouspersons' viewpointsare publicized,
which makesthem more susceptibleto suit, but at the sametime, agreater
margin of error ispermitted for statements made about famous people.

I1. A Historical Perspective of Free Speech.

When the progeny of First Amendment |aw began devel oping with
New York Timesv. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L. Ed. 2d
686 (1964), the United States Supreme Court, emphasized thisnation’s
profound historical commitment to robust debate on politica issues.

The constitutional safeguard, we have said, ‘was
fashioned to assure unfettered interchange of ideasfor
thebringing abouit of palitical and socia changesdesired
by the people.” Roth v. | United Sates, 354 U.S. 476,
484 .... ' The maintenance of the opportunity for free
political discussion to the end that government may be
responsive to the will of the people and that changes
may be obtained by lawful means, an opportunity
essentia tothesecurity of theRepublic, isafundamenta
principle of our constitutional system.” Stromberg v.
California 283 U.S. 359, 369. 2

Inaneffort to protect criticism of public officialsand public matters,
the Court formul ated the rule that prohibitsapublic officia fromrecovering
damagesfor adefamatory falsehood relating to hisofficial conduct unless
he provesby clear and convincing evidence that the statement was made
with“actua malice’. Actud malicemeanswith knowledgethat the statement
wasfalseor with recklessdisregard ® asto whether or notit wasfalse. The
purpose behind theimplementation of thishigher standard wasto continue
to protect and promote free debate of publicissues. The Court ddliberately

did not define” public officid”; it did not decideto what extent thedesignation
would descend into government ranks, and it did not determinethe bounds
of theofficia conduct concept.

In Rosenblatt v. Boer, 383 U.S. 75, 86 S. Ct. 669, 15 L. Ed. 2d 597
(1966), the“ publicofficia” designationwasdefinedtoinclude, a aminimum,
thosein the hierarchy of government employees(evenif not elected) “who
have, or appear to have, substantial responsibility for or control over the
conduct of governmental affairs.’” Inthiscase, the Court wasconsideringa
libel action brought by aformer nonel ected supervisor, employed by county
commissioners, against anewspaper. The Court concluded that the“ public
officia” designation doesnot apply toal government employees, but gpplies
whereaposition in government has such apparent importancethat thepublic
has an independent interest in the qualifications and performance of the
person who holds that job, beyond the general public interest in the
qudlificationsand performance of government employeesasawhole.

Texascourts, likemany other jurisdictions, have gpplied the Rosenbl att
criteriato public school employees. Eventhough public schoolsarefunded
by the government, not all public school employeeshave been designated
“publicofficias’ for the purposesof libel actions. For instance, Texascourts
have differentiated between therole of apublic school teacher andtherole
of afootball coach. In declaring aschool teacher a“ privatefigure’®and a
high school athletic director and head footbal | coach a“ pubicfigure” ¢, the
courtshave, if not explicitly, at least implicitly, recognized the significant
impact sports hason our society and the greater accesspeopleinvolvedin
sports haveto the media. Sportshas alwayskeenly captured thepublic's
interest. The Amarillo court of appeal s acknowledged thisin the case of
Johnson v. Southwestern Newspapers Corp., 855 SW.2d 182 (Text
App. — Amarillo 1993, writ denied), when it stated “ Ed Johnson was
morethan aschool teacher; hea so wastheathl etic director and head football
coach. Thisdua positionwas... of such apparent importancethat thepublic
had an independent interest in the qualifications and performance of the
person who occupied the positions, beyond the general publicinterestin
qudificationsand performanceof al government employees.”” Evenwith
an enrollment of only 130 peopl e, Johnson acknowledged that high school
football “is one of the major things the people look forward to, being
somethinginwhichthey arekeenly interested and whichisextremely important
tothem.”8 Thisisespecidly truein Texas.

Just three years after the Sullivan_decision, the Supreme Court, in
Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S. Ct. 1975, 18 L.
Ed.2d 1094 (1967),° extended the congtitutiona privilegeembracing “public
officias’ toinclude” publicfigures.” Interestingly, the Buttscase dedlt with
a sports figure and was the first Supreme Court case to articul ate what
conditutesa“publicfigure’ for First Amendment purposes. The defendant
published an article accusing Wally then coach of the University of Georgia
football team and Athletic Director at the University of Georgiaandthelate
Bear Bryant, then coach of theUniversity of Alabamafootbdl team of “fixing”
afootball game betweentheir universities. Since Butts' salary waspaid by
aprivate alumni association and not the state, strictly speaking, the Court
could not classify himasa*“public official,” instead the Court recognized
that the congtitutional privilege of Sullivan needed to be extended to protect
non-public officials who “are nevertheless intimately involved in the
resol ution of important public questionsor, by reason of their fame, shape
eventsin areasof concernto society at large.” 1°

The Butts Court also acknowledged the need to expand First
Amendment protection to morethan just political speech:

We are told that the public interest in education in
general, and in the conduct of the athletic affairs of
educational institutions in particular, justifies
congtitutional protection of discussion of persons

Continued on page 15
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Editor-in-Chief Commentary

We are proud to continue our relationship with the
Entertainment and Sports Law Section of the State Bar of Texas by
publishing our second annual edition of The University of Texas
Review of Entertainment and Sports Law. The first few yearsin
the life of a journa are aways the most demanding, and we are
indebted to Sylvester R. Jaime, Esq. and Russell Rains, Esq., for
giving us the opportunity to publish the Review; Mike Tolleson,
Esqg. for his professional expertise in preparing the following
articles; and, Professor David Simon Sokol ow and Professor Wayne
Schiess of The University of Texas School of Law for their
academic guidance and advice in creating this Review.

Entertainment law looks even more vital this year than last.
As entertainment converges with high technology, vast new legal
and business opportunities are beginning to develop. These
convergent areas are already the fastest growing industries in
America today. As entertainment and sports law evolves, the
mission of The University of Texas Review of Entertainment &
Soorts Law continues to be to provide analysis of issues relevant
to practitioners involved in all areas of the field.

Digital Transmissionsand thelnternet in the New
Millennium:
The Impact of the Digital Millennium Copyright Act
By: Scott Page
The extraordinary developments in internet technology over
the last few years have resulted in a proliferation of digitized
transmissions, often without remuneration to the holders of related
copyrights.* For themost part, the application of existing copyright
lawsto the transmission and storage of digital works on the internet
was uncertain and untested, until recently. The Clinton
Administration’s policy regarding the internet has been to promote
internet commerce “through self-regulation and market-driven
growth.”?2 Therefore, President Clinton’s signing of the Digital
Millennium Copyright Act (DMCA) on October 28, 1998,
represented a dramatic departure from this policy. 2

The DMCA is one of the most significant revisions to the
United States copyright law since the enactment of the Federal
Copyright Revision Act of 1976 (Copyright Act).* In particular, it
isthe most extensive internet copyright legislation ever enacted in
the United States.®

The primary purpose of the DMCA isto protect copyrightsin
digital environments. Although it has shortcomings, the DMCA
provides the safeguards and certainty that owners of copyrighted
works need to safely ventureinto e-commerce and the global digital
superhighway. This Article explores the key provisions of the
DMCA with a focus on the provisions that affect digital
transmissions of copyrighted works over the internet.

WIPO TreatiesI mplementation

Titlel of the DM CA includes severa provisionsthat implement
two treaties adopted by the World Intellectual Property Organization
(WIPO) in 1996: the WIPO Copyright Treaty and the WIPO
Performances and Phonograms Treaty.® These two treaties provide
the basic legal framework necessary to protect copyrighted works
in the global digital environment.”
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Thirty of the more than one-hundred nations that worked to
get WIPO to adopt these two treaties must ratify each treaty before
either will gointoforce.® However, every country must ratify these
two new copyright treaties to ensure their effectiveness on a global
basis® Enactment of Title | of the DMCA represents the United
States' effort to establish global protections.

Titlel addsanew Chapter 12 to the Copyright Act.™® It creates
anew set of civil and criminal penalties for persons who directly
or indirectly circumvent technological measures intended to
protect copyrighted works.® Title | makesit illegal to circumvent
technological measures designed to control access to a copyright-
protected work.?? In addition, Title | prohibits the manufacture,
importation, or distribution of products, or provision of services
primarily designed or produced to circumvent a technological
measure that controls access to a copyrighted work or protects
any right of a copyright owner.2* These provisions give copyright
owners protections, which provide the justification and incentive
for developing methods to safely deliver their works over the
internet.

Unfortunately, the language of this portion of Title | is subject
to someinterpretation. The prohibition of devicesthat circumvent
copyright protection technology is limited to devices that are
“primarily” designed or produced for the purpose of
circumvention.’* In other words, a device, such as a personal
computer, may have avery attractive feature that allows an internet
user to easily override the copyright protection technology.
However, if that feature is determined to be merely a “subsidiary”
function, the device and its manufacturer or seller may not be in
technical violation of Title .

In the example above, while the manufacturer and seller may
be free from liability, the internet user’s actions in circumventing
the control measures by using the “subsidiary” device would
constitute a violation of the DMCA. However, detecting such
actions may be very difficult and cost prohibitive for the copyright
owner. In addition, the ban on direct circumvention of the control
measures does not take effect until two years after the enactment
of the DMCA. The language and potential application of these
provisions creates some uncertainty regarding the copyright
owner’s ability to protect against piracy and cheap dissemination
of his/her works in the near future.

In addition to the shortcomings noted above, Title | includes a
number of exemptions that further weaken the DMCA's impact.®®
Even assuming that the exempted parties need the right to
circumvent technol ogical measures, one must consider the potential
pitfall these exemptionscreate. |f these exempted classes can break
technological barriersto gain accessto copyright-protected works,
then someone else may successfully argue for the right to legally
manufacture and sell the countervailing technology that these
groups need.’®* Unfortunately, the greater the accessibility to such
countervailing technology, the greater the opportunity for abuse
by non-exempt parties.r” These exemptions make the difficult task
of policing violations of the DMCA even more arduous.

Title | also prohibits the knowing falsification, alteration, or
removal of “copyright management information” (CMI) with the
intent to induce or conceal copyright infringement.’® In addition,
the knowing distribution of copies of works that contain false CMI
is prohibited.’ CMI is conveyed in connection with a copyrighted
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work to help identify the work.?% This information includes: the
name of the author and/or the copyright owner; the terms and
conditions of permissible use of the copyrighted work, and; any
identifying numbers or symbols conveyed in connection with copies
or phonorecords of a work, performance, or display.?t This
provisionisintended to protect the digital identifiersthat copyright
owners can use to track the circulation of their works in digital
environments.?? These protections will facilitate the copyright
owner’s ability to monitor the payment of royalties and detect
piracy.?

OnlineCopyright I nfringement Liability Limitation

Prior to the enactment of the DMCA, the extent to which an
on-line service provider (OSP) could be held liable for acts of
copyright infringement committed on its network was unclear.?
This potential liability was a major source of concern for OSPs
because of the difficulty in controlling materials transmitted
through the OSPs' networks by subscribers and third parties.?®
Several cases left open the possibility that OSPs could be held
liable under theories of vicarious liability or contributory
infringement.?

Title 11 of the DMCA amends Chapter 5 of the Copyright Act
to remove much of the uncertainty regarding the OSPs' potential
liability. Titlell creates safe harborsfor certain transmissions and,
in some cases, the storage of potentially infringing material .#
These safe harbors significantly limit the liability of OSPs for acts
of copyright infringement committed online by subscribers or third
parties.?®

An OSP will not be liable for monetary damages when users
of its network transmit infringing material, provided that certain
conditions are satisfied.?® The subscriber or third party must initiate
the transmission of the infringing material.*®> The OSP must
transmit, rout, and store theinfringing material using an “automatic
technical process.”®! The subscriber or third party must select the
recipient(s) of the infringing material .*> The OSP cannot maintain
acopy of the transmission that may be readily accessible to anyone
other than the intended recipient(s), and the copy of the
transmission cannot be maintained any longer than necessary to
carry out the transmission.® Finally, the OSP must not modify the
content of the infringing transmission in any way.*

Title 1l creates asimilar protection for OSPs who permit users
to “cache’ or store infringing material temporarily on the OSP's
network.® If the OSP merely stores the material until the intended
recipient(s) request(s) the material, the OSP will incur no monetary
liability.®

In the case of longer-term storage of infringing matter by the
OSP, the exemption from monetary liability applies only where
the OSP either: (1) has no actua knowledge that the materia is
infringing, (2) is not aware of any facts or circumstances from
which infringing activity is apparent, or, (3) acts quickly to remove
or block access to the infringing material once the OSP obtains
such knowledge or awareness.®” In addition, to escapeliability, the
OSP cannot derive any financial benefit directly attributable to the
infringing activity; moreover, the OSP must remove or disable the
infringing material upon receipt of written notice from the
copyright owner.®

Title 11 also exempts OSPs from any liability to subscribers or
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third parties that originally placed the material on the OSPs’
networks.®*® This protects OSPs from any claims based on the
deletion or disabling of material believed to be infringing.®> This
is true even if it is later proven that the material was legally
transmitted.*

Proponents call this portion of the DMCA a*“big step forward
in freeing companies to expand into electronic commerce and
deliver movies, music, and other content over the internet.”+
Unfortunately, these safe harbor provisions may tempt the OSPs
to shun an active role in copyright enforcement even though the
OSP may beinthe best position to monitor activity on its network.*
Titlell removesthe potentia for liability for OSPsin most situations
without imposing any express duty upon the service provider to
actively policeits site for acts of infringement. On the other hand,
Title 1l increases the willingness of OSPs to resolve any doubts
regarding potentialy infringing material infavor of the complaining
copyright owner.*

To keep some balance, Congress did not shield the OSPs from
all liability. In certain situations, OSPs are subject to declaratory
relief and seizure of equipment that facilitates infringement.®® This
remaining legal exposure should encourage OSPs to take an active
role in protecting copyright works on the internet.* Moreover,
the OSPs now realize that without security for copyrighted works,
the creators of such workswill refuse to make their works available
for commercial use on the internet.#

Overall, Title Il may be a mixed blessing for owners of
copyright works that can be transmitted in digital form. Title Il
gives OSPs the ability to freely remove potentially infringing
material from its system or network; however, it is still up to the
copyright owner to find unauthorized copies of their works on the
internet.

TitlelV B Miscellaneous Provisions

Title 1V of the DMCA includes provisions that amend section
114 of the Copyright Act to create regulatory and statutory license
requirementsfor thedigital transmission of music over theinternet,
or “webcasting.”# Entitiesthat digitally transmit sound recordings
over the internet, or “webcasters,” must now obtain statutory
licenses to continue operating.”® In addition, these newly licensed
webcasters must pay a statutory licensing fee to the owner of the
sound recording copyright and follow certain procedures regarding
play lists and play restrictions.®

These licensing provisions of Title IV attempt to clarify
confusion regarding the application of the Digital Performance
Right in Sound Recordings Act of 1995 (1995 Act)% to non-
subscription digital transmissions.®> Under the 1995 Act,
webcasters were exempt from paying a performance royalty for
sound recordings.®® Such webcasters are no longer exempt;
however, they may qualify for the compulsory license created by
the DMCA if their primary purpose is “not to sell, advertise, or
promote particular products or services other than sound
recordings, live concerts, or other music-related events.”*

The actual rates for the statutory licenses created by Title IV
areto be determined by the recording industry.®® Asrequired under
TitlelV of the DM CA, the United States Copyright Office published
anotice on November 27, 1998, that providesthe recording industry
with a six-month period in which to negotiate rates for these
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statutory licenses.® The rates and terms determined by the
recording industry will be binding on al copyright owners of sound
recordings and entities transmitting digital sound recordings over
the internet.>” If the recording industry is unable to reach an
agreement, the partieswill have sixty days following the end of the
negotiation period to petition the Copyright Office to convene a
three-judge arbitration panel to determinelicense rates and terms.%®

In addition to the provisions concerning the digital
transmissions of sound recordings, Title IV contains provisions
that address “ephemeral recordings.”® Title IV expands the
ephemeral recording exemption under Section 112 of the Copyright
Act to apply to digital broadcasters.®® This provision creates a
narrow exception to the DMCA'’s anti-circumvention rules, found
inTitlel. These changesallow atransmitting organization, such as
a webcaster, to circumvent any technology the copyright owner
has put into place to prevent copying, in order to make a copy of a
song needed for a later broadcast. This exception allows digital
broadcasters to exercise their pre-existing rights under the
Copyright Act's exemption.

TitlelV significantly improvesthe position of owners of sound
recording copyrights. This was done at the expense of internet
music services. However, these provisions should result in
increased availability of recorded music for commercial use on
the internet, which, in turn, should increase the commercial
opportunities for webcasters.

Conclusion

The debate over technology and the interests of content
providersisthe very essence of copyright thought.5! The difficulty
lies in determining what the parameters of copyright legislation
should be. This issue is of increasing importance as internet
technology continues to move at an astonishing pace.

The DMCA establishes some strict regulations on internet
activities. It protectstechnological measuresthat copyright owners
need to control access to, track the use of, and collect royalties on
digital transmissions of their works.®? In addition, the DM CA sets
up asystem for easily removing copyrighted worksthat areillegally
made availableontheinternet.® And, finally, the DM CA establishes
statutory licensing to protect owners of sound recording copyrights
and ensures that those owners are appropriately remunerated for
the use of those works on the internet.®

The very best copyright laws have aways protected the power
of creators against the power of owners of technologies who earn
money exploiting the creators' works.® Content providers will
only make their intellectual property available on the internet if
their interests are adequately protected.®® Although it has some
shortcomings, the DMCA should improve the climate for e-
commerce by providing greater protection to copyright ownersin
global digital environments.

Entertainment ContractsWith Minorsin Texas
By: Sinead Clifford
Currently, Texas has no legislation that specifically deals with
a minor’s contractual capacity within the entertainment industry.

Thisis because Texas' film and music industries have not reached
a state comparable to those of Californiaand New York. However,
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as the entertainment industry grows in Texas more attorneys may
face problems with regard to the contractual capacity of clients
who are minors.

The problem can be framed as two-fold. The first problem is
that a minor needs to be protected when they make contracts with
companies. They need to be protected from being used by the
companies, but further, they need to be protected from their parents.
Thisisbecausein Texas a parent is hot required to set up atrust for
a child who earns money in the entertainment industry, and the
parent could spend al of the child’searnings. Secondly, the problem
must be viewed from the employer’sside. Entertainment companies
do not sign contracts in Texas but instead fly the children out to
Californiaor New York. Thereasonisthat Texaslaw doesnot afford
the studios the protection against a minor’s disaffirmance of the
contract like the entertainment statutesin Californiaand New York.
Thisnotewill provide examples of what has been done with regard
to minor’s contracts in Texas. Furthermore, California and New
York laws will be examined as possible models for Texas. Finally,
the necessity of legislation in Texas will be discussed.

What Has Been Donein Texas

Contracts between minors and entertainment companies have
been guided by concerns from the entertainment industry about
the security of dealing with minors in a state with no legislation
that protects the company from a minor disaffirming the contract.
In afew instances the issue of aminor’s contractual capacity with
an entertainment entity has been before a Texas court. In these
cases, the attorneys for the minor filed for guardianships to be
created on behalf of the minor in the Probate Court.” The Probate
Court isrequired to review and approve such contractsand to retain
ongoing jurisdiction over the guardianship.® In theseinstancesthere
was a need for guardianship because the entertainment contracts
submitted by the Screen Actor’s Guild required a court to authorize
the guardian’s approval of the contracts.®® First the court examined
the contract under Texas contract law, the Texas Probate Code (the
primary source for creating guardianships of minor’s estates in
Texas), and Californialaw.”™ Next, the court appointed an attorney
ad litem who had “extensive knowledge of the entertainment
industry and its practices to represent the child and ensure a level
playing field during negotiations.”*

The court considered three things in allowing the guardian to
enter into the contracts:

1) fairnessof compensation (according toindustry standards)

2) protectionof assets(theminor’searnings) for theminor’sfuture

use

3) posshility of exploitation of theminor’sperson (thecourt reviewed

and required safeguards for the minor’s safety in hisworking
conditions and sufficient assurancesthat the minor’seducation
would continue and that hislifewould be disrupted aslittleas
possible).”

Usually, aminor’s family would have to pay for an attorney in
California and be subject to California jurisdiction, but in one of
the probate cases the child actor was “in demand” and his family
had some leverage to keep the proceedings in Texas where the
family lived.” Thisarrangement was useful because any proceedings
that may have arisen later on concerning the contract could be taken
care of in Texas where the guardian (the child’s father) lived, thus,
the guardian could meet with the attorneys rather than having to fly
to California or be absent from the proceedings.
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TheCaliforniaand New York Approaches

TheCaliforniaL egidation

Children have always been an essential part of the entertainment
industry. Those businesses that contracted with minorsin the early
days of Hollywood ran the risk that the minor would disaffirm the
contract. A studio would find an *“ unknown” child and hire her for a
low salary. When the child became famous she would disaffirm
the contract in order to procure a higher salary elsewhere.™ This
left employers in a state of uncertainty because they would never
know if a minor would remain for the contract’s entire term.

In response to this problem Californiaenacted California Civil
Code section 36 (which applies to both performing artists and
professional athletes).” The law was quite different from the
common law approach that allowed minors to disaffirm their
contracts even if they had already accepted the deal.” Section 36
gave the courts the ability to approve contracts made with minors,
thereby binding the minor to the contract and protecting the studio
from risks while cultivating potential young stars.”” The employer
of the minor employee can petition the court in the county where
the minor resides or works, or where either party has its principal
office for business.” A valid contract that is approved by the
superior court severely limits the right of minors to disaffirm their
contracts.

Warner Bros. Pictures v. Brodel is cited as the leading case
that upheld section 36. ™ In that case an actress who had reached
the age of majority tried to disaffirm a contract that had been
submitted to and approved by acourt. The California Supreme Court
reversed the trial court’s granting of demurrer to the actress saying
“Section 36 confers upon the superior courts the power by their
approval of contracts of minorsto remove. . . the uncertainty that
otherwise attends contract obligations of a minor because of his
right of dissaffirmance.”®

In 1939, section 36 was expanded to cover problemsregarding
a child's earnings. The expansion was spawned by concern over
child star Jackie Coogan, whose mother had spent all his money.8!
Section 36.1 gives the court the discretionary power to make the
parties establish atrust fund or savings plan as aprerequisite to the
court granting approval of the contract.®? Section 36.2 gives the
court continuing jurisdiction over the funds.® Courts usually prefer
to be presented with a contract that includes a provision for
earnings, so the court’s role is just to approve an existing
arrangement.®* Furthermore, California law expressly covers a
minor’s contracts that transfer intellectual property rights. The
California Code makes transfer of intellectual property under
contract nondisaffirmable.®®

Civil Code Section 36 was repealed and recodified into
the California Family Code in 1994. Section 6750 provides for
the application of the chapter. Section 6751 prohibits the
dissaffirmance of court approved contracts. Former Civil Code
Sections 36.1 and 36.2 have been recodified as Family Code
Sections 6752 and 6753.%

TheNew York L egislation

Thefirst New York regulations date back to the 1961 Domestic
Relations Law, Section 74, which regulated the right of minors to
disaffirm contractsin the entertainment industry.®” Judicial approval
for minors' contractsis now covered under the New York Artsand
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Cultural Affairs Law, Section 35.03.% Further, under section 35.01
it isillegal to employ or to exhibit any child unless a child
performer permit has been obtained from the mayor or any other
chief executive of the town where the work will take place.® The
proceedings can be initiated by verified petition of a parent,
interested person, or relative of the minor on his/her behalf to either
the Surrogate's Court in the county where the minor resides or is
employed under the contract or to the Supreme Court.*® This
section also sets out a guide for establishing trust funds that is
similar to Californialaw. The court can withhold its approval under
New York Arts and Cultural Affairs Section 35.03(3)(a) until the
minor’s parent(s) or the minor (if entitled to his earnings) consents
to atrust.®* In addition, Section 35.03(3)(b) permits the courts to
decide whether to set aside up to one-half of the minor’s net
earnings.®

New York is different from California because it requires a
limited guardian to be appointed if there is no guardian of the
minor’s property.® Parents can be appointed aslong as any interest
inthe minor’s property is made known, but after the partiesfile the
petition the court may appoint a special guardian to represent the
child at any time.** California does not require a limited guardian
in the absence of a qualified guardian to protect the minor’s
property.

Another important aspect of New York law that is not present
in Californiaisaduration limit. Thelength of the contract islimited
to three years (including extensions by options) from the date of
approval, but reasonable conditions may exceed three years.®® The
court explained therational for thisthree- year limit in Bright Tunes
Productions v Lee.*®® In that case the court said “ to bind atalented
infant beyond the above period may . . . create the opportunity to
exploit him by limiting his earnings . . . to the term of a contract
entered into when his capabilities were not too apparent.”®”
Moreover, when contracts are approved in New York, the parent
may be liable as a guarantor or as party to the contract if : (1) the
minor wasaresident of the state at the time the contract wasformed
and liability is sought for the minor’s dissaffirmance, breach,
repudiation, refusal, or failure to perform, or (2) in any other case
where the minor refused or failed to perform because the parent
refuses to allow the required services to be performed.®®
Furthermore, New York gives the courts discretion to decide if the
minor’s well-being is so at risk that court approval should be
revoked.®

Some contracts that are not court approved are still
enforceable against the minor. Perhaps the most famous case is
Shields v. Gross in which model Brooke Shields wanted to
disaffirm a contract that her mother made with a photographer on
her behalf.1® The court would not allow her to disaffirm the contract
even though it was not court approved because children’smodeling,
with its sporadic scheduling, was distinguishable from acting, and
further, because the parent had the control to limit the contract at
its formation the court felt the child had sufficient contractua
protection.1%t

Criticismsof New York and California

Most criticism of the New York and California approaches
concerns the ease with which the court approval is avoided these
days. It is important to remember that these laws were originally
intended to give security to studios with long-term contracts to
protect; then the laws expanded to protect the rights of minors.
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However, the entertainment industry today has little incentive to
seek out court approval of contracts. Today much of thework young
actors and performers do is short-term, for example, television
commercials. Thus, the employer often does not want to go through
the trouble of gaining court approval for afew days of work.10?

There is aso criticism that the New York trust fund approach
and Cdlifornia’s“Coogan Laws’ areless protectivethan thecommon
law would be with a minor’s contracts and earnings. The problem
isthat although many employerswould benefit from court approval
and protection from the minor’s disaffirmance, court approval is
not required.’® Thus, any opportunity for courts to protect the
minor’s earningswhile approving the contract isgone, and the minor
is back to acommon law rule where the earnings of the child go to
the parents.

Conclusion

Certainly, Texas' entertainment industry is not as large as
California's and legislation may not be needed as yet. In fact, the
process used by the Probate Court seems to address the two major
issues concerning a minor’s contractual capacity in forming
entertainment contracts : 1) protecting the child’s assets , and 2)
providing employers with security.

The child's earnings are protected by the appointment of a
guardian. Even though parents can serve as guardiansto the estate,
they would be required to get a bond approved at a “sufficient
amount” to protect the minor’s earnings.'® Californialaw requires
an opening of a guardianship of a minor’s estate (even when the
child is not a California resident) to address the potential problem
of parents using a child’s earnings unwisely.® Currently, the
guardianship process in the Texas Probate Code provides several
provisions to protect a minor’s estate.'®® Judge Guy Herman,
Presiding Judge Travis County Probate Court No. 1, believes that
in Travis County “ aminor with a guardianship of the estate would
receive adeguate protection of earnings,” but minors in “smaller
counties without astatutory probate court might not have sufficient
experience or resources to create and monitor guardianships of
the estate.” 1%

Further, in the few instances where minors have gone through
Texas courts for approval of entertainment contracts, the
entertainment employer was satisfied. The main concern for the
company in one such case was to meet the stringent “ Coogan Law”
standards since it was a California corporation and subject to the
California law.'®® The process with the Probate Court allowed all
the California contract requirements to be met.

Even so, if Texas wants to attract more big entertainment
corporations it must eventually make its own laws. This way
entertainment companies could make all of their contracts under
Texaslaw. Thus, thelegidature may need to clarify specific contract
rights because the creation of these contracts often requires an
application of multi-jurisdictional law.1® Perhapsin doing so Texas
will take what is best from California's and New York’s laws and
also correct some of the flaws apparent in both of those states
laws. The greatest concern in proposed legislation should be
mandatory court approval of contracts; that isthe only way to ensure
both sides will be protected and prevent litigation after contract
performance has begun.
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Athletic Violence: An Analysisof Civil and Criminal
Liability in Professional Sports
By: James Cris Cook

Violence: Inherent tothe Game?

On Sunday, January 3, 1999, Jerry Quarry died of pugilistica
dementia, or, in layman’'s terms, severe boxing-related head
trauma.*® Despite the fact that he was essentially beaten to death,
no onewas held liable—all because Quarry was aboxer, and he had
willingly consented to the beatings he took in thering. Boxing and
other professional sports such as football, hockey, baseball, and
basketball, can attribute much of their popularity to America’s age-
old love: violence.!®* While arguably not the most accurate
portrayal of American ideals, it does pose an intriguing invitation
to delve further into the unique position that violence in sports
assumes in our society and the minimization of liability attached
to this violence because of its social acceptance.

Thisassertion of societal acceptanceis unfortunately validated
by the actions of athletes such asMike Tyson, aheavyweight boxer,
who bit his opponent’s ear off, and Latrell Sprewell, a professional
basketball player, who assaulted and strangled his coach.
Shockingly, both of them are either presently engaged or have been
reinstated in their respective sports! True, both athletes were
suspended and fined, but under the guise of punishment of public
admonishment and a monetary fine, it was well understood that
neither would be held liable under normal common law judgments.
Their actions, and the lack of true accountability for what they did,
clearly demonstrates the reverence that professional sports and its
participants commands in an otherwise civilized society.

The rules that typically define human interaction are not
necessarily applied to athletic participation, especially to violence
committed during the course of asporting event. Athletic violence
and the liability issuesthat arise from it have created a complicated
mix of legal and social boundariesthat have yet to beclearly defined.
Saociety seems to implicitly approve of violence in sports, perhaps
lending it legitimization because of society’s internal need to
vicarioudly vent its frustrations, aggressions, and anger that would
otherwise remain internalized within normal societal parameters.

Because athletic competition enjoys such an exalted position,
athletic violence is rarely seen as egregious or completely
unacceptable behavior. Ironically, some of the most aggressive
types of behavior occur within this socially accepted structure.*'?
An action that would be considered outright battery if committed
by the average citizen usually does not even draw a second glance,
unlessit isto watch in excitement and appreciation as the fists fly
in a slow-motion replay. Ted Saretsky, a clinical psychologist,
supports thisidea, asserting that “[f]ights allow the audience to act
out their fantasies.”*®* In short, much of the violence in sports is
socially rewarded behavior. ™

“Violence during the course of a game is likely to be judged
by adifferent set of standardsthan if the same actstook place under
other conditions.”**®* |n fact, such violence “has been invested,
traditionally, with an aura of legitimacy: collective judgment has
decreedit ‘right,” ‘desirable,” *justifiable,” and asystem of informal
and formal sanctions has enforced this judgment.” ¢

By legitimizing such violence, however, society undermines
the element of intent that underlies most civil and criminal claims.
Has society therefore deemed that athletes lack the requisite intent
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to harm or injure another participant? This article will address and
reflect upon the reasoning behind and justifications for the legal
and soci etal acceptance and approval of violence within the sporting
context. It will look into the laws, penalties, and safeguards
surrounding such activities with respect to civil and criminal
liability as well as the various theories that have been adopted by
the courts in their decisions.

Civil Liability:
When Are You Really Out Of Bounds?

When deciding cases dealing with sporting events, some courts
have adopted an assumption of the risk theory. For example, in
1991, the Texas Court of Appeals stated that avoluntary participant
in a competitive contact sport expressly consents to and assumes
any risk of injury, should that particular sport pose inherently
dangerous activities.!” 1n 1995, it went further when it stated that
by voluntarily participating, an athlete essentialy relinquishes al
rights to recovery should he suffer any contacts, harmful or
otherwise, as well as any foreseeable injuries that are inherent to
that particular sport.*®® The New York Court of Appeals, meanwhile,
stated that it is clear that, at the professiona level, a participant
knows and acceptsthat accidents, injuries, and unfortunate incidents
can and will result as a matter of course and from other’s
carelessness, “particularly those [incidents] which result from the
customarily accepted method of playing the sport.”® Such
incidents are known, apparent, and foreseeabl e dangers of the sport;
consequently, an athlete cannot hold an offender liable for
injuries.1?

Assumption of the risk, however, has largely been subsumed
by comparative negligence, and has lost much of its authority.
Unlessafootball player decides not to wear hishelmet, for example,
it is difficult to imagine an instance where an athlete, acting in a
manner consistent with the rules and regul ations of the game, could
contribute to hisown injury. When asserting that an assumption of
the risk theory should still be the proper standard, however, the
Texas Court of Appeals held that it would enable the Court to
dispose of the subjective state of the participant’s mind, and instead
concentrate on an objective determination of whether the actions
were known, apparent, and foreseeable.’*

What is a participant’s recourse, however, when those actions
are not so easily classified as known, apparent, and foreseeable?
Many courts addressing this issue have chosen to adopt some form
of a reckless or an intentional conduct standard, duty of care
standard, or a“ negligenceisnot enough” theory when determining
liability for injuries that occur during an athletic contest, all with
basically the same result.*?? |n Ohio and Kentucky, for example, a
cause of action arises only from injuries sustained by reckless or
intentional conduct.’® In New Jersey and New York, the duty of
careisdefined asbeing only that of avoiding theinfliction of injury
from reckless or intentional conduct.!* Missouri and Illinais,
meanwhile, feel that negligenceisnot enough and that liability must
be predicated on some form of recklessness.'® As stated above,
Texas has not adopted these standards in any form, as Texas courts
are wary of requiring a court to determine the defendant’s state of
mind asaquestion of fact rather than asaquestion of law.'® Severd
recent Texas appellate court cases, however, have applied the
“reckless or intentional” standard to sports such as polo, golf, and
baseball .2
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Inarguing for an adoption of areckless- or intentional conduct-
standard of care, it has been asserted that such a standard will
maintain civility and relative safety in team sports without
dampening the competitive spirit of the participants.*?® This idea
incorporatestherelevant public policy consideration that surrounds
sports injuries that arise from team contact sports and limits the
defendant’s responsibility to only those injuries that are the result
of hisown reckless or intentional conduct.**® Accommodating this
underlying public policy consideration of not imposing
unreasonable legal burdens on athletes while at the same time
imposing at least some civil restraints upon overzeal ous
participation, however, has proved difficult.’® Arguably, once a
balance has been achieved, athletes could compete as before, secure
in the knowledge that redress in extraordinary circumstances was
available, yet without the fear of litigation altering theway inwhich
they play or the fundamental nature of the game.**

The reckless- or intentional-conduct standard as applied to
playersin a sporting activity is also supported by the Restatement
(Second) of Torts, Section 500.1%2 Section 500 of the Restatement
provides that:

The actor’s conduct is in reckless disregard of the safety of
another if he does an act or intentionally failsto do an act which it
is his duty to the other to do, knowing or having reason to know of
facts which would lead a reasonable man to realize, not only that
his conduct creates an unreasonable risk of physical harm to
another, but also that such risk is substantially greater than that
which is necessary to make his conduct negligent.**

Courtsfollowing the Restatement have acknowledged that, “in
the heat of an athletic contest, normal energetic conduct may
include accidentally careless behavior.”** Furthermore, the courts
have recognized that if an athlete violates arule of thegameand is
subjected to internal sanctions, that penalty will not alter the vigor
and competitiveness that the participant brings to the game as the
imposition of aformal legal liability would.**® Subjecting a player
to civil and criminal penalties might well change the character of
the sport itself.1%

The main difficulty with the Restatement standard is
distinguishing between actions that are reckless or intentional, and
therefore actionable, with actions that are merely negligent or
careless, and therefore, not actionable. Granted, sports such as
hockey and football are extremely physical, and violent conduct is
apart of the game. However, ahockey player consenting to being
hit in the head with ahockey stick ishighly doubtful. Nevertheless,
courts continue to insist that participants should expect, or at least
acknowledge the possihility, that an injury to their body may occur
asaresult of their participation.*® Whether thisinjury isthe result
of conduct that isin violation of the rules of the sport isirrelevant:
all that matters is that the conduct was not reckless or intended
specifically to injure.*

One can see that the theories of the courts are varied and often
inconsistently applied. Themajority of courtsdo attempt, however,
to impose liability where recklessness or intentional conduct is
found, rather than where just careless or negligent conduct isfound.
They have been wary of intervening and holding athletes liable for
several reasons: “1) the normal expectations of participantsin the
sport in which [they are] engaged, 2) the public policy of
encouraging continued vigorous participation in recreational
sporting activities while weighing the safety of the participants,
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[and] 3) the avoidance of increased litigation.”*** Thus, in the
courts' reasoning, participantsin contact sports owe aduty to other
participants only to refrain from reckless or intentional conduct
with proof of mere negligence being insufficient to create
liability.}* Beyond that, the general consensus seems to be that
holding a participant civilly liable for ordinary careless conduct
would detrimentally impact the sport and its appeal; thus, liability
should be reserved only for instances where the conduct was
reckless or intentional .*

Criminal Liability:
Over zealousnessor IntenttoHarm?

While strides towards imposing civil liability upon sporting
participants who act in areckless or intentionally harmful manner
have been made, criminal liability, on the other hand, has rarely
been imposed. Bowie Kuhn, alawyer and aformer Major League
Baseball commissioner, once stated, “[i]t would have to be an
extremely flagrant caseto warrant criminal action. A certain amount
of intentional contact is permitted in all sports.”**2 Clarence
Campbell, a former National Hockey League commissioner,
reinforced this point when he asked, “[a]t what stage do you
intervene with civil authorities and when don’t you? Solong asthe
game. . . is kept within the bounds prescribed by society, do you
send a policeman to every game?’ 143

While the general public occasionally decries an athlete’s
actions and demands justice in certain situations, decisive
legislation or prosecution has failed to materialize.*** So far,
Congress has been unable to determine what action within a
sporting event would constitute so flagrant a violation of the rules
that criminal proceedingswould bewarranted. The SportsViolence
Arbitration Act of 1985 was intended “to deter and punish acts of
excessively violent comportment that continues to plague
professional sports.”4 Furthermore, it defined excessive violent
conduct to be “physical force or contact that creates arisk of injury
and is unnecessary for effective participation in the sport; is
intended to injure; or, is intended to create a threat of injury.”4
While the hill was only to be applied to professional sports, it was
thought that by altering the style of play at the professional level,
conduct of young athletes across the nation would be positively
reinforced as well.%” Unfortunately, Congress' attempt to answer
that question did not meet with the approval of its majority.4®

In contrast, Great Britain and Canada have made some actual
progress in the imposition of criminal liability of professional
athletes, most notably in the sports of soccer and hockey.#
Determining that internal regulations are largely ineffective,
especially when establishing where the fine line between acceptable
and unacceptable conduct has been crossed, courts in England
(soccer) and Canada (hockey) have taken a much more assertive
and hands-on approach to imposing liability and deciding what, if
any, the punishment should be.®™® However, thereis a presumption
that if the participant is playing within the normal boundaries of
the game, he does not possess the necessary intent to cause injury
and therefore should not be found guilty.®> Juries are instructed
that an act is unlawful if the participant intended or had reason to
know that his actions would cause severe hurt or injury and that
they should find him guilty if such aculpable mental state exists.!%?
In essence, the rules or practice of a game do not in and of
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themselves make an otherwise illegal action legal, and athletes
should not be allowed to act with impunity merely because of the
context in which the crime was committed. 15

In summary, it seems quite difficult, if not impossible, to
accurately determine the subjective mental state of an athlete
engaged in asport inwhich violenceisan integral part of the game.
While gross indiscretions might readily be identifiable, it is quite
likely that the majority of casesinvolving suspect conduct will fall
into arather amorphous, gray areathat has yet to be coalesced into
any tangible form.

Society and Sports:

WhereDoWeGo From Here?

The complexity of athletic violence has made it difficult for
courts to clearly delineate what is or is not acceptable and when
liability should attach. Is this because the “blood lust of the
spectator isatrue reflection of the values of society?’** Hopefully
not, but the existing perception of professional sports and its
athletes does little to dispel this notion, but rather encourages and
fosters this notion as unnecessary violence and aggression become
more frequent.!*

While there is no clear answer, | think that there is a viable
solution. Firgt, it is vita that in those rare instances that cry out
for criminal prosecution, authorities prosecute the athlete to the
fullest extent of thelaw. Thiswill not alter the vigor or enthusiasm
for the game, as such conduct should not be a part of the gamein
thefirst place. It will, however, make those athletes who might be
thinking about intentionally harming another participant reconsider
their actions before committing to them. Second, a definition of
exactly what the “ nature of the game” truly iswould enable athletes
to conduct themselves accordingly. Essentialy, this would merely
amount to holding athletes to the same standard as that of the
ordinary citizen. Athletes are ordinary citizens, and should be
treated as such when it comes to their actions, irrespective of the
circumstances surrounding those acts.

While an athlete does consent to the inherent dangers of the
gameinwhich he participates, he does not consent to the intentional
or reckless actions of fellow participants that result in harm to
himself. The use of the reckless and intentional standard as the
genera rule, therefore, is probably the most practical with respect
to athletic competition; however, it must be applied morerigorously
and have more impact than the imposition of a simple fine or
suspension. To have any effect, furthermore, it must be applied
equaly to all athletes, without consideration of who committed
the act. Thiswill not, as some fear, diminish an athlete’s ardor to
compete and win, but will rather restrain their ardor to win at any
and all costs, which, thus far, has never been too high.
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involved in it equivalent to the protection afforded
discussonof publicofficids.

The Court decided people, such asButts, who areinvolved inissuesin
whichthe public hasajustified andimportant interest are considered “ public
figures,” and, assuch, they too would haveto overcomethe more stringent
standard of proving, by clear and convincing evidence, actual malicebefore
they canrecover onthegroundsof defamation.™ In hisconcurring opinion,
Chief Justice Warren stated that citizensare often as concerned with public
figures' viewsand actionswith respect to publicissuesand eventsaswith
thoseof public officials. 22 In hisview, personsoutsidethe government were
increasingly intimately involved intheresol ution of important public questions.
Healso observed that, asaclass, “publicfigures’ have asready accessas
public official sto mass mediacommunication, both toinfluence policy and
to counter criticismof their viewsand activities. The Court determined “ Our
citizenry has alegitimate and substantial interest in the conduct of such
persons, and freedom of the pressto engage in uninhibited debate about
their involvement in publicissuesand eventsisascrucia asitisinthecase
of publicofficias.” * Thus, with the Butts decision fameand notoriety, not
just elections, began to bring with them ahigher hurdlefor thefamousto
overcomewhen claiming defamation.

Astimewent on, the Courtsbegan to expand upon the concept that it
was not just political debate that needed to be protected but all forms of
conversation, andit wasnot just politicianswho drew large audienceswhen
they spoke, but al persons of fame or notoriety — some of whom were
catapulted to that position by sportsor entertainment. In Time, Inc. v. Hill
385U.S. 374 (1967), the Supreme Court held that the guaranteesfor speech
and pressare not to preserve political expression or comment upon public
affairsalonebut areto maintain freedom of all discussion. Free speech and
press “must embrace all issues about which information is needed or
appropriateto enablethe membersof society to copewiththeexigenciesof
their period.” ** Asthe Court in Hill explained, such an outlook carriesout
theintent of the Founderswho felt that afree presswould advance“ truth,
science, morality and artsingenerd,” aswell asresponsible government.

In 1974, the Supreme Court in Gertz v. Robert Welch, Inc., 418
U.S. 323, 336-337 (1974) explained further therationalefor extending the
New York Timesv. Sullivan ruleto “publicfigures.” It wastwofold. The
first reasonisthat publicfiguresarelessvulnerabletoinjury from defamatory
satementsbecauise of their ability toresort to effective” self-hdp” remedies.
They usualy enjoy significantly greater accessthan privateindividualsto
channelsof effective communication. Thisenablesthem, through discussion,
to counter criticism and expose the fal sehood and fall acies of defamatory
satements. The second reasonisanormative consderationthat publicfigures
arelessdeserving of protection than private personsbecause public figures,
likepublicofficids, have“voluntarily exposed themselvestoincreased risk
of injury from defamatory fal sehood concerning them.” The Court identified
two waysinwhich aperson may becomeapublicfigurefor purposesof the
First Amendment:

For the most part those who attain this status have
assumed rolesof especial prominenceintheaffairsof
society. Some occupy positions of such persuasive
power and influencethat they aredeemed publicfigures
for al purposes. More commonly, those classed as
publicfigureshavethrust themsalvesto theforefront of
particular public controversiesin order toinfluencethe
resolution of theissuesinvolved.

Gertz teachesthat the determination of whether oneisapublicfigureis
made by “looking to the nature and extent of anindividud’sparticipationin

thecontroversy giving risetothedefamation” or looking at aplaintiff’smedia
power or public involvement at the time of the alleged defamation. Thus,
sincetheactua malice standard wasadopted for public officialsand public
figures, areporter without a high degree of awareness of their probable
falsity, may rely on statements made by asingle source even though they
reflect only oneside of the story without fear of libel prosecution by apublic
officid or publicfigure. 6 Thismakesit very difficult for ace ebrity torecover
for defamation.

I11. The Length to Which the Public Official and Public
FigureDesignation Has Been Extended in Sportsand
Entertainment.

As aresult of New York Times v. Sullivan, Curtis Publishing v.
Buttsand Gertzv. e ch, entertainersand sportsfiguresarefindingit difficult
to recover for defamation. In performingitsrole, the press coversnot only
political eventsand public controversies, but a so sportsand entertainment.
Entertainersand sportsfigurestypicaly put moreof themsalvesinthepublic
view thantheir actua performances, including their relations, their political
views, their contract negotiations, etc. The courtshave determined that public
figuresmust prove malicein defamation actionsin order to givethe media
“breathing space... infulfillingitsroleof reporting, andyzing and commenting
onwell-known persons’ who haveinvited attention and comment.

People in whom the public has a continuing interest and who have
taken steps to attract such interest, include professiona athletes and
entertainersand, assuch, they are considered public figures. ¢ Applying
the principals espoused in Gertz, the Third Circuit commented that
“professional athletes, at least astotheir playing careers, generally assume
aposition of public prominence. Their contractua disputes, aswell astheir
athletic accomplishments, command the attention of sportsfans,” *° sotoo,
doesan athletes’ misconduct. 2 Thisissomething Erik Williamsand Micheel
Irvin had an opportunity to learnfirst hand last year.

What one might not have anticipated, though, isthat in addition to
professiond athletes, personsaffiliated with athletesand athletic programs,
such as sportsagents 2 and coaches? have oftentimes been found to have
held such prominencein acommunity so asto also declare them public
figuresfor the purposes of defamation law. Even medical consultantsto
sportsteams 2 and sports announcers® have been declared publicfigures.
Perhapsindicativeof theroleathleticstakein our society ahead of academics,
though, isthefact that an academic coach of adebateteamis<till considered
aprivatefigure.? In addition, athletic organi zationswho advocate on beha f
of athletes, such asthe United States Olympic Committee (U.S.O.C.), have
been found to be public figuresfor purposesof libel. In Sop the Olympic
Prison v. United States Olympic Committee, 489 F. Supp. 1112 (S.D.
N.Y. 1980), the Court found that the U.S.O.C. was enough of a public
figuretorequireit to proveactua malicein order to recover for libel. The
Court explained:

TheU.S.O.C. hasstatutory responsibilitiesto ‘ establish
national goalsfor amateur athletic activities,” andto
‘exercise exclusive jurisdiction ... over all matters
pertaining to the participation of the United Statesin
the Olympic Games... and over the organization of the
Olympic Games ... when held in the United States.
Thus, it would appear that it is statutorily obliged to
‘thrudt’ itself anditsviews... into public controversies
that involve* goalsfor amateur athletic activities and
‘the organization of the Olympic Gameswhenheldin
theUnited States' ... Moreover, theU.S.O.C. appears
to have had ‘regular and continuing access to the
media,’ ... on mattersinvolving the Olympics.

Continued on page 16
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Thekey iswhether the person hasgained such notoriety either generdly
or concerning aparticular important public controversy and whether that
same individual has sufficient access to the means of counter arguing
commentssuch that they areableto exposethrough discussion any fasehoods
or falaciesin statements made about them. TheNew York Court in James
v. Gannett Co., Inc., 40 N.Y. 2d 415,353 N.E. 2D 834, 386 N.Y. S. 2d
871 (1976)% may havedescribed it best when it said:

Thecategory of “publicfigures’ for purposesof invoking
[actual malice] requirement in defamation action, isof
necessity quitebroad and includesmany typesof public
performerssuch asprofessiond athletes, night cluband
concert signers, television and movie actors and
recording artists; athough such persons have not
necessarily taken active part in debateson publicissues,
they remain, nevertheless, personsinwhom the public
hascontinuinginterest.

Thus, itisclear intoday’ssociety sportsiconsand entertainersinfluence
the public’s opinions and pique the public’sinterest and, asaresult, are
considered public figuresfor libel cases.

V. “Guilt” by Association with Paliticians, Entertainers
and Athletes.

Thelinesget blurred even further when the Courts consider associates
or friendsof prominent peoplewho have gained notoriety asaresult of their
relationship with that person. Some courts have determined that one can
becomea“ publicfigure” for libel purposesthrough one’sassociationwith
famous people. In the case of Rebozo v. Washington Post Co., 637 F.2d
375 (5" Cir. 1981), the Court found that the friend of former president
Richard Nixonwasapublicfigurefor purposesof adefamation action. The
court stated:

Therecordin this case contains sufficient undisputed
factsto show that Rebozo, at thetime of publication,
was apublic figure. Asiswell known, Rebozo was
President Nixon'sclosest friend whileNixonwasinthe
WhiteHouse. Whilethisinand of itself hasconsderable
sgnificance, weneed not decidewhether aconfidentia
relationship with the President of the United States
automatically convertsoneinto apublic figure, since
the record indicates Rebozo had in other ways
voluntarily exposed himself to therisk of close public
scrutiny.

Rebozo played a substantial role in the former
President’sfinancial affairs, acting asthe President’s
agent in the management of the President’s bank
accountsat the Key BiscayneBank, andinthe purchase
of two homes. Plaintiff dso played aroleinthepurchase
and saleof other investmentsfor theformer President.
Inaddition Rebozo' srelationshipwith the President was
not confined to counseling on businessand financial
matters. Rebozo freely admitted he offered hisopinions
to President Nixon on various matters, and transmitted
to the former President the views of other important
people on certain policy matters. The two discussed
the Watergate situation when it beganto arisein late
1973.%

Rebozo not only played an active role in the President’s 1972 re-

€lection campaign, helping to arrange major contributionsfor the President’s
political benefit, but also received press coverage focused on his own
businessand personal affairs. Although the public'sinterestin hisactivities
certainly wasenhanced by hisconnectionswith theformer President, Rebozo
himsalf recognized “Whenyou aretravelinginthecirclesthat | havetraveled
in, there are presspeopleall over theplace.” %

Inview of theseissues, the Court found Rebozo qualified asapublic
figure. Firgt, heenjoyed sgnificantly greeter accessto thechannel sof effective
communication and hence had amorerealistic opportunity to counteract
fal se statementsthan privateindividual s enjoy. Second, onthebasisof his
voluntary activities, the communications mediawere entitled to act onthe
assumption he had voluntarily exposed himself to therisk of close public
serutiny. Rebozo'sactivitiesincluding hisassociation with President Nixon,
taking partin hisfinancia affairs, andinvolvement withthere-election effort
made him aprime subject of public comment. %

In Brewer v. Memphis Publishing Co., Inc., 626 F.2d 1238, 6 Med.
L. Rep. 2025 (5th Cir. 1980), Anitaand John Brewer, anon-political but
still famous (by association) couple brought adefamation action against a
newspaper in connection with astory concerning their marital statusandthe
allegationsof thewife having aromantic encounter with ElvisPredey. Anita
had dated ElvisPred ey for approximately fiveor six yearsprior to marrying
John. Shehad regional and nationwidetel evision exposure, and storiesabout
and referencesto her rel ationship with Presl ey continued to be written about
even after the relationship ended. John Brewer, Anita's husband, was a
member of the Ole Missfootball team the year it wasranked number onein
the nation. He was named to an All-SEC squad, and he still held an Ole
Missschool record at thetime of thetrial. He played professional footbal |
withthe Cleveland Brownsfor seven yearsand waswith the New Orleans
Saintsfor approximately threemoreyears. Inapublishedinterview hewas
quoted as saying that hisfootball career had made hisnamewell-known
enough to open businessopportunitiesfor himfor therest of hislife; at trial
he agreed he had made the statement. % After retiring from professional
football, heran advertisementsreferring to hissuccessful sportscareerinan
attempt to establish hisreal estate business. Heaso ran for the Mississippi
House of Representatives. Eventually, he opened a restaurant which
displayed sportsmemorabiliafrom hiscareer. Findly, hespokeat high school
banguets where the press covered his appearances, and he organized a
school sports program and coached a team. The Court found that even
though Anital sentertainment career wasover and her relationship with Elvis
was over and, even though John's sports career was over because the
evidence showed that both of them at onetime or another vigorously and
successfully sought the public’sattention or gained notoriety for their own
achievements, both achieved “ pervasivefameor notoriety” at least regiondly.

The Court explained asportsor entertainment career
clearly does not necessarily involve any public
controversy, nor would we categorize a romantic
relationship with afamous entertainer, but both entered
professions that by their nature require public
appearances and invite press attention. Anita’'s
relationship with Presley wasnot, and probably could
not have been, kept out of the press. Thisrelationship
coincided with aportion of her career asan entertainer
and it appearsthat during thistime sheinvited press
coverage, at least of her career. Further, asdiscussed
above, her relationship with Pred ey advanced her career
anditisclear fromtheexhibitsthat much presscoverage
focused both on therdationship and on her career, some
itemsdetailing apurported connection between thetwo
aspectsof her life.
A final exampleisinthecaseof Carsonv. Allied News Co., 529 F.2d
206, 209-10 (7th Cir. 1976), the court labeled Johnny Carson and hiswife

Continued on page 17
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Article continued from page 16

JoannaHolland“all purpose’ public figuresbecausethey occupy positions
of such pervasive power and influencethat they are deemed public figures
for al purposesandinal contexts.” Carson, like Oprah Winfrey today, was
an entertainer with aninternational reputation.

V. Conclusion.

The bottom lineiswhat a celebrity saysis scrutinized more by the
public because of the shear breadth of the dissemination of the message;
while, on the other hand, what i s said about the cel ebrity isgiven greater
|atitudethanwhat issaid about aprivate person— thisisthe First Amendment
price one paysfor fame.

Charles L. Babcock is a partner in the Litigation section of Jackson
Walker. He had over 20 years experience representing a variety of clients
and communications law as well as other litigation matters.

Laura Lee Stapleton is a partner in the Litigation section and Media
Law Practice Group. Ms. Stapleton’s practice is concentrated in
commercial and business litigation, First Amendment and media defense,
publisher’srights, constitutional tax practice, and pre-publication review.
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TEXASACCOUNTANTSAND LAWYERS
FOR THE: ARTSFILM PROJECT

By JamieK. Baker *

TheTexasfilmindustry isblooming likeafield of bluebonnets. It seems
everywhereyou look these daysthereisanod of approval for our state's
newly-acknowledged foray into filmmaking. Morethan ever, peopleare
taking aninterest in the Texasfilmindustry and the peoplewho are making
itwork. Inthelast few yearsthere havebeen anumber of interesting activities
supporting independent filmmaking throughout the state. Thesesmdll efforts
arecollectively making asubstantia contributiontolocal industry growth.
Oneof particular interest to Texasattorneysisthe devel opment of the* Film
Project”.

“TALA" and TheBusinessof Filmmaking

Texas Accountantsand Lawyersfor the Arts(“TALA"), wasfounded
in1979to providefreelega and accounting serviceson arts-related matters
to non-profit artsand cultural organizations and to individualswho meet
income guidelinesand work inthe arts. Until recently therewasno real
consideration givento the needs of thefilm community becausetherejust
was not much of acommunity to serve.

In 1997, however, after participating inafilm seminar focusing on
businessissuesfacingindependent filmmakers, TALA establishedits‘ Film
Project” TALA'sFIm Project volunteersnow provide specidized accounting
and legal servicesto low-budget filmmakers|ocated throughout Texas.
TALA'sFiIm Project servesfour main purposes:

» Assgloca, low budget filmmakerswith accounting and lega needs
and act asaresourcefor general information relating to the business
of filmmakingin Texas,

« Educate TALA membersand thelocal population on thetopic of
independent filmmaking in order to (a) increase audience appreciation
of theart formand (b) devel op asamorediscriminating andinvolved
market;

» Promote Texasasbeing agreat placetofilmin order to bring grester
recognition and industry moniesto theregion; and

« Provideinterested attorneysand accountantswith an opportunity to
assig filmmakerswith their lega and accounting needswhilelearning
“hands-on” thespecidized areasof entertainment law and accounting.

We'reAll In ThisThing Together

Havinginitiated itsFilm Project TALA immediately realized it wasin
anideal positionto coordinate effortsrelating to film appreciation, aswell
asthe promotion of the State of Texasasafilm site, with co-existing arts,
business, and legal groupsalready serving thefilm community withsimilar
goals. For example, TALA hasbeen presenting acontinuinglega education
seminar entitled This Business of Filmmaking! for the past two yearsin
Houston and anticipates*” taking it ontheroad” in 1999-2000. Previoudly,
in 1958, TALA sent arepresentativeto the Taos, New Mexico ‘ “Talking
Pictures’ Film Festival. Inreturn, aTaking Picturesfestival executivecame
to Texasto teach filmmakersabout submitting their worksfor competition.
TALA and Landmark Theatresin Houston recently completed asix month
co-sponsored educational activity called “The Movie Club” for TALA
membersand othersinterested in learning more about film asan art form.
Movie Club members screened previewsheld at Landmark Theatresand

then met to discusstheir impressions of the movie over dinner. The class
wasahuge successand will berepeatedinthefall.

Earlier thisyear, TALA made its first appearance at the South by
Southwest Film Festival in Austin and co-sponsored ahappy hour. Inthis
way, local low-budget filmmakers|earned about the pro bono professiona
sarvicesavailableto themthrough TALA'svolunteers. TALA'sFilm Project
is now being promoted in San Antonio - one of the state’s hottest new
filminglocations.

Increased interest in independent films brings more lawyers and
accountantsinto TALA'svolunteer fold on astate-wide basis. Working
with TALA'svolunteer lawyers and accountantsis cost-effective for the
artistsand stimulating for the professionals. At theend of theday, themore
the Texascommunity isexposed tothefilm industry, the better for everyone.
For additional information on Texas Accountantsarid Lawyersfor the Arts
Film Project please call 800/526-8252 or 713/ 526-4876.

* About the Author:

Jamie K. Baker is an insurance attorney with Jones Kurth &
Andrews, P.C. in San Antonio, Texas and is the head of TALA's
FilmProject. She haswritten numerousarticlesabout independent
filmmaking issues in Texas. She maybe contacted at 210/308-
4685.
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