Fall 2006

SECURITIES REGULATION
PROFESSOR ROSIN

Background Reading: The Goals of Securities Regulation (1-7)

I.  The Basic Structure and Prohibitions of the Securities Act
The Registration and Distribution Process under the Securities Act of 1933 (81-100)
A. The Basic Structure and Prohibitions of the Securities Act (10" ed., Chapter 2)
Introductory Materials (Part 11, 1-24)

1.
2.

Statutory Framework (Ch. 2, 1-4)
The Pre-filing Period ("Gun Jumping")
A. Preliminary Negotiations Between Issuer and Underwriter (2/4-7)
B. Traditional Dividing Line between Pre-Filing Sales Publicity and Timely Disclosure of
Corporate Information (2/7-18)

C. Down-sizing the Quiet Period (2/18-20)

D. Broker-Dealer Activities during Registration (2/20-22)

E. The Problem of BiasedResearch (2/22-23)

Problems 1-15 (2/23-26)
The Waiting Period

Introductory Materials (2/27-28)

A. Traditional Offering Documents (2/28-32)

B. The Free-Writing Prospectus (2/32-35)

C. Road Shows and Electronic Communications (2/35-37)

D. Delivery during the Waiting Period (2/37-39)

Problems 16-31 (2/39-41)
The Post-Effective Period

Introductory Materials (2/42)

A. Procedures Surrounding Effectiveness (2/42-43)

B. Prospectus Requirements in the Post-Effective Period (2/43-49)
Problems 32-36 (2/49)

B. The Registration Process (10" Ed., Chapter 3)

1.
2.
3.

©ooNoOA

SEC's Integrated Disclosure System (3/1-7)

Preparation of the Registration Statement (3/25-60)

Qualitative Disclosure

In the Matter of Franchard Corporation (3/60-73)

New Approaches to Disclosure (3/73-89)

Disclosure Policy and the Debate Over the Efficient Market (3/89-120)
Shelf Registration (3/8-24)

Post-Filing Review and Restrictions (3/120-24)

Regulation of Underwriting and the Distribution Process (3/125-32)
Penny Stocks and Blank Check Offerings (3/133-35)
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Il.  Transactional Exemptions from Registration Requirements
A. The Private Offering Exemptions: Sections 4(2) and 4(6) (Chapter 5)
Problem 5-1 & 8-6 (website)
Introductory Note (392-97)
SEC v. Ralston Purina Co. (397-400)
Scope of the Private Offering Exemption: Judicial Interpretations ... (400-02)
Doran v. Petroleum Management Corp. (402-11)

B. The Limited Offering Exemptions (Chapter 6)
Text (412-13)
Integration of Exemptions (514-19)
1. Regulation D: Coordination of Former Rules 146, 240 and 242

Problems 6-1 through 6-6 (website)
Securities Act Release No. 6389, Regulation D... [Adoption] (414-23)
Comparative Chart of Securities Act Limited Offering Exemptions and Alternatives (424-28)
Securities Act Release No. 6455, Interpretive Release on Regulation D (429-39)
Interpretation of “General Solicitation” under Regulation D (439-41)
Recent Developments under Regulation D (441-43)
Online Private Offerings under Regulation D (158-60)

2. Other Exemptions
Rule 701 (445-47)
Integration of Exemptions (514-19)
Problem 6-7 (website)
Regulation CE (447-)

D. Intrastate Offerings: Section 3(a)(11) and Rule 147 (Chapter 7)
Problem 7-1 (website)

1. Section 3(a)(11) Exemption
Securities Act Release No. 4434 (452-56))
SEC v. McDonald Investment Co. (456-59)
Textual Note on Busch v. Carpenter (459-61)

2. Rule 147
Securities Act Release No. 5450 (461-69)
Developments under Rule 147 (469-71))

E. Exempted Exchanges of Securities between an Issuer and its Securities Holders: Section 3(a)(9)
1. Warrants, Options and Conversion Privileges (472-73)
2. Exchanges of Securities (474-75)
3. Text (475-81)
4. Problem 8-2
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F. Offerings by Underwriters, Affiliates and Dealers (Chapter 9)
1. The Concept of "Underwriter"
a. Introduction
Statutory & Presumptive Underwriters (529-32)
SEC v. Chinese Consolidated Benevolent Association (532-35)
SEC v. Guild Films (535-40)

b.  Presumptive Underwriters and Rule 145
Section 2(a)(3) and the Theory of "Sale" (472-75)
Problem 8-1 (website)

Statutory and Presumptive Underwriters (529-32)

The Original Dogma: Rule 133 and the “No Sale Theory” (481-83)

The New Revisionism: Business Combinations under Rule 145 and S—4
(1) Text (483-96)
(2) Problems 8-4 & 8-5 (website)

2.  Statutory Restrictions on Distributions of Securities by Controlling Persons or Affiliates
In the Matter of Ira Haupt Co. (540-45)
A.A.Sommer, Jr., Who's In Control"?—SEC (545-50)
Transactions by Brokers and Dealers (550-64)
U.S. v. Wolfson (554-56)
Registered Secondary Shelf Offerings (556-57)
From Ira Haupt to Rule 144 (557-61)

3. Restrictions on Resales of Control Shares and Restricted Securities Under Rule 144
a. Text(561-73)
b. Problems 9-1 through 9-3 (website)

4. The Section "4(1%)" Exemption (573-81)

5. Rule 144A and the Private Resale Market
a. Text (581-85)
b. The Narrowing Boundaries between Public and Private Transactions (519-20)
b. Problem 9-4 (website)

G. Spin-Offs and other Devices for Going Public by the Back Door
Integration of Exemptions (514-19)
Section 2(a)(3) and the Theory of "Sale" (472-75)
SEC v. Datronics Engineers (521-24)
Spin-offs and the Shell Game (524-28)
Note on Busch v. Carpenter (459-61)
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IV. Civil Liability Under the Securities Act of 1933 (Chapter 13)
A. Section 11
Introductory Note (873-75)
1. The Due Diligence Defenses

Escott v. BarChris Construction Corp. (875-98)

In re WorldCom, Inc. Securities Litigation (Supp., 61-105)

In re Software Toolworks Inc. (899-909)

The “Due Diligence” Defense under 8 11 (903-09)

Problem 13-1 (909)

Is There a Difference between the § 11 Due Diligence Defense and the § 12(a)(2)
Reasonable Care Defense? (909-12)

Due Diligence as a Work in Progress (912-15)

2. Section 11 Plaintiffs
Hertzberg v. Dignity Partners, Inc. (921-25)
Who May Recover under § 11? (925-27)

B. Section 12
1. Section 12(a)(1)
Text (927-28)
Pinter v. Dahl (928-35)
Who Is a Seller? (935-37)
Problem 13-2 (937)

2. Section 12(a)(2)
Text (937-38)
Gustafson v. Alloyd Company, Incorporated (938-51)
The Scope of 8§ 12 after Gustafson (951-52)
The Reasonable Care Defense (952-54)
Is There a Difference between the § 11 Due Diligence Defense and the § 12(a)(2)
Reasonable Care Defense? (909-12)
Ambrosina v. Rodman & Renshaw, Inc. (954-57)
Problem 13-3 (958)

V. Securities Exchange Act Civil Liability Provisions (Chapters 14 & 15)
A. Materiality
Text (977-78)
1. The General Standard
TSC Industries, Inc. v. Northway, Inc. (978-88)
What Facts are material? (988-91)

2. Quantitative and Qualitative materiality
Text (991-94)

http://www.stcl.edu/rosin/Securities.Regulation.html Syllabus, page 4




Rosin, Securities Regulation

3. Forward-Looking Statements
Basic Incorporated v. Levinson (998-1005)
Problem 14-2 (1005-06)
Forward-Looking Statements (1006-09)
In re Worlds of Wonder Securities Litigation (1009-17)
The Bespeaks Caution Doctrine (1017-21)
Harris v. lvax Corp. (1022-26)

B. Rule 10b—05: Fraud In Connection With a Purchase or Sale of a Security
Text (1044-45)
1. Fraud and Deception
a. The Requirement That there be Fraud
Santa Fe Industries, Inc. v. Green (1045-53)
Rule 10b—5 as a Remedy for Mismanagement (1053-54)

b. Insider Trading
Text (1071)
Chiarella v. United States (1071-77)
Dirks v. Securities and Exchange Commission (1077-87)
United States v. O’Hagan (1087-1105) (Not Part 111, 1097-1102)
Who Has a Duty to Disclose? (1105-09)
Problem 14-5 (1111)
Problem 14-6 (1111)
SEC v. Yun (Supp. 107-19)
Rule 10b5-2 (1116-17)

c. The Duty to Update and the Duty to Correct
Text (1058-59)
In re Time Warner Securities Litigation (1059-65)
In re Burlington Coat Factory Securities Litigation (1065-68)
The Duty to Update and the Duty to Correct (1068-70)
Problem 14-4 (1070-71)
Regulation FD (1112-15)

2. Culpability
Ernst & Ernst v. Hochfelder (1117-26)
The Required Culpability of the Defendant under Rule 10b—5 (1126-30)
Rule 10b5-1 (1115-16)
Problem 14-7 (1130)
3. Private Securities Litigation Reform Act of 1995

a. The Dilemma of Private Securities Litigation (1217-26)
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b. Pleading Requirements
Text (1226-27)
Novak v. Kasaks (1227-1239)
Pleading after the 1995 Act (1239-46)
Problem 15-1 (1246)

4. Reliance and Causation
Basic Incorporated v. Levinson (1131-40)
The “Fraud on the Market’ Theory (1140-43)
Justifiable Reliance and nonreliance Cases (1143-45)
Dura Pharmaceuticals, Inc. v. Broudo (Supp., 121-26)
SEC v. Zandford (1160-64)
The In Connection with and Causation Requirements (1164-71)
Problem 14-8 (1171)

5. Standing
Blue Chip Stamps v. Manor Drug Stores (1172-79)
Cowin v. Bressler (1179-83)
The Purchaser-Seller Requirement under Rule 10b-5 (1183-88)

VI. Secondary Liability
A. Controlling Person Liability
Hollinger v. Titan Capital Corp. (1265-71)
Control Person Liability (1271-74)
Problem 15-2 (1274-75)

B. Aiding and Abetting
Central Bank of Denver v. First Interstate Bank of Denver, N.A. (1275-89)
The Rise, Fall, and Partial Revival of Aiding and Abetting (1289-92)
Problem 15-3 (1292)
In re Enron Corp. Securities Derivative & ERISA Litigation (Supp. 141-48)

C. SEC Enforcement and Securities Attorneys and Accountants
Text (1462-64)
In the Matter of Carter and Johnson (1464-82)
Rule 102(e) (1482-85)
The Professional Responsibilities of Securities Lawyers (1509-12)
Model Rules of Profession Conduct, Rules 1.6, 1.13 & 1.16 (1485-95)
SEC’s new Standards of Professional Conduct for Attorneys, SEC Releases 33-8185
& 33-8186 (Supp. 149-88)

Sec v. Fehn (1495-1501)

Problem 18-4 (1501)

Accountant's Independence (1501-04)
Sarbanes—Oxley Act (1504-06)
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