Part B:  Editing Exercise

Identification Number: _____

A. Did The Goliad Court Place A Texas Aquifer In Immediate Harm?

In Goliad Cnty. v. Uranium Entergy Corp., the court concluds Goliad did not have standing because the Texas commission of environmental quality (“TECQ”) had not issued the necessary permits for Uranium Entergy Corporation (“UEC”) to mine, and thus a judicial determination would interference with the administrative process.
 The unfairness of the situation leaves Goliad without a remedy nor chance at a remedy. Adding to the apparent injustice on residents of Goliad County and their water supply, courts defer to an administrative agency’s judgment when reviewing administrative decisions.
 This allows for a potentially inequitable result, and substantial injury, to parties such as Goliad County.
 

The standards that should allow Goliad County to advocate on behalf of its citizens and to protect its most precious natural resources, work in a way that disadvantages them into having no real legal stance to take against companies like UEC. The court cites to Monk v. Huston as authority for the holding on ripeness,
 however, Monk stands for the same fundamental flaw that the court follows in Goliad – that the lack of a finalized judicial proceeding serves as a complete bar to judicial action.

The court failed to acknowledge Goliad’s minimal chances in overturning TCEQ’s eventual decision to grant the permit.
 Goliad has no chance of appealing this decision or preventing UEC from mining uranium because not only do courts award deference to agency decisions under the Chevron rule, but the law requires that in reviewing the decision for injunctive relief on appeal, findings of fact are upheld unless they are “clearly erroneous.
”
Considering the special solitude given to states in Massachusetts v. EPA, state attorney generals have the “go ahead” to bring litigation against polluters that harm the citizens of their state
. The Massachusetts decision stands for the proposition that courts should go beyond the formal standing requirements and consider the ultimate goals behind what standing to sue should accomplish. The current regulatory scheme as illustrated in courts such as Goliad, however, haphazardly adheres to policys that support regulating property use for the sustainability of that use, not the sustainability of the actual environment. This does not redress the harms the statutes are concerned with. 
B. The Court's Interpretation Of the Safe Water Drinking Act to Require “Bad Faith” 
Second, the court in Goliad interpreted the language of the regulation-classifying a well as a Class III underground injection well-to require the actor to “knowingly have injected” before subjecting the actor to the limitations and liabilities of a Class III injection well.

In Goliad, the court stated, “A vital question arises: is UEC’s alleged “conversion” a violation of one of the Safe Drinking Water Act’s (“SDWA”) requirements and thus must be regulated under an Underground Injection Control (UIC) program?” The answer depends on whether the alleged activity is an “underground injection”. The court looked closely at the language of the regulation, and interpreted an intent requirement for conversing exploration wells into underground injections:
     No owner or operator shall construct, operate, maintain, convert, plug, abandon, or conduct any other injection activity in a manner that allows the movement of fluid containing any contaminant into underground sources of drinking water.

The court considered an eleventh circuit decision that determined “injection” to mean “forc[ing a liquid] into passage, cavity, or tissue.”
 Upon defining injection in the context of the SDWA, the court looked to Inc. Village of Garden City v. Genseco,
 and that court’s interpretation of “injection activity”. Based on the court’s reading of that language, the decision interpreted that “injection” and “injection activity” require, at a minimum, some level of intent. While the language supports the court’s conclusions, for no apparent reason the Goliad Court dismissed several arguments supporting a contradictory interpretation. Thus, not only did the court cripple Goliad’s ability to sue by dismissing the suit on the grounds of Article III standing, but the court ended all hope of a suit of this nature ever succeeding by interpreting an intent element into the SDWA.
� See Goliad County v. Uranium Energy Corp., No. V-08-18, 2009 WL 1586688, at p. 9 and n. 9 (S.D. Tex. June 5, 2009) (mem.). Standing to sue requires a concrete and imminent injury caused by the challenged action that would likely be redressed by a favorable decision. See Lujan v. Def. of Wildlife, 504 U.S. 555, 560-561 (1992).


� See e.g., Chevron, Inc. v. Nat. Res. Def. Counsel, 467 U.S. 837 (1994) (holding an agencys decision warrants substantial divergence on it’s merits unless arbitrary and capricious). 


� Currently, an area of controversy among environment scientists is the extent of damage uranium contributes to underground water pollution. See Dan Kelly, Law Keeps Industry Activities Secret, Caller.com (Nov. 6, 2006), available at http://www.caller.com/news/2006/nov/06/laws-keep-industry-activities-secret/?. A recent study based on the current procedures for testing whether a uranium mining permit is environmentally safe illustrates some critical conclusions:


     It is my conclusion that issuing either in-situ application or the [production area authorization] application is not in the public’s best interest. Prior to the exploration activities, the water within the proposed production zone might possibly be of drinking water quality. Issuing either permit on the basis of falsely elevated baseline concentrations of uranium or radium would exempt a possible source of drinking water and would preclude the use of this water indefinitely.


See Ronald Sass, Uranium Mining in Texas: Why is it Done That Way? 21 (2011), http://www.bakerinstitute.org/publications/GCC-pub-SassUraniumMining-032811.pdf. 


� Goliad, 2009 WL 1586688, at 10-11 (citing Monk v. Houston, 340 F.3d 279 (5th Cir.—2002).  


� Under the current regulatory scheme, Goliad will likely be unable to prevent UEC from mining uranium until conclusion of a judicial proceeding reviewing TCEQ’s permit exception, if at all. Currently, the state of Texas has 10 uranium-exploration permits issued, all of which were highly-contested in their permit processes. See Texas Uranium Exploration Operations, The R.R. Comm’n of Tex. (April 14, 2011), http://www.rrc.state.tx.us/licenses/smrd/uraniumexploration.php (to 7companies).  


� See, e.g., 741 F. 2d at 710-711.


� See Drury Stevenson, Special Solitude on State Standing: Massachusetts v. EPA, 112 Penn. State L. Rev. 1, 29–36 (2008) (stating the Massachusetts decision now gives attorney generals a power to sue for environmental harms) (discussing Massachusetts v. EPA, 549 U.S. 497 (2007).


� See Goliad, 2009 WL 1586688, at *17–19. The Class III well regulation, includes wells “which inject for extraction of minerals including in situ production of uranium.” See 40 C.F.R. § 146.5 (2009).


� Id. (citing 40 C.F.R. § 144.12(a) (2009)). Goliad argued the language “allows” supports an interpretation that the SDWA does not require intent for mere passive violations. See id. The court disagreed. Id.


� See, id. at 15 (citing Legal Envt’l Assist. Foundation, Inc. v. Environmental Protection Agency, 118 F. 3d. 1467, 1474 (11th Cir., 1997) [hereinafter LEAF]; The Random House Dictionary 983 (2nd ed. unabridged 1987)).


� 596 F.Supp. 2d 587 (N.Y. 2009).





