AGENDA
MAY 19-20, 1995
SCAC MEETING



INDEX
Report of the Supreme Court Advisory Committee on Proposed Changes to the
Jury Charge Rules
Senate Bill 31 regarding Sanctions
Report of Subcommittee on TRP 1-14 dated March 15, 1985

Report of Discovery Subcommittee dated May 15, 1995



Moy 10-a0, 1945

REPORT OF THE
SUPREME COURT ADVISORY COMMITTEE
ON PROPOSED CHANGES
TO THE JURY CHARGE RULES



Rule 226. Oath to Jury Panel

Before the parties or their attorneys begin the examination of
the-éurefs4ﬂaxa}4ﬁnma}Jﬁan}4§ﬁmkbeea—}és%ed jury panel, the jurors
shall be sworn by the court or under its direction as follows:

"¥ea7—aﬁd—eaeh—e§—yeu7—d Do you solemnly swear Or affirm that you

will give true answers give to all questions propounded—to—you
concerning your qualifications as a juror;—se—help—you—Ged=2"

Notes and Comments

Comment to 1995 change:



Rule 226a. Admenitery Instructions to Jury Panel and Jury
The eeurt judge shall give such—admenitery the following
instructions to the jury panel and to the jury-as-may—be-preseribed
purpese. If the case is tried to a six-person jury, the references
to ten or eleven jurors in these instructions should be changed to

read "five."

PART 1 - JURY PANEL

After the members of the panel have been sworn as provided in
Rule 226 and before the voir dire examination, the judge shall read

to the HJury panel the following instructions, with such

modifications as the circumstances of the particular case may

require:
Ladies—and—Centlemen Members of the Jury Panel: The case that is

now on trial is vsS. .

This is a civil aetien lawsuit whieh that will be tried before a



jury. Your duty as jurors will be to decide the disputed facts.

It is £he my duty ef—the as judge to see that the case is tried in

accordance with the rules of law. Z¥n—this—ease;—as—in—all—easesy
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acts—ofjury misconduet—I—instruet—you,—therefore;—te It is very
important that you follow carefully all instructions that I give
you now -and later during the trial. If you do not obey these
instructions I—am—abeut—te—give—you, it may become necessary for
another Jjury to re-try this case with all of the attendant
resulting waste of your time here and the expense to the litigants
and the taxpayers of this county for another trial. Fhese Your
initial instructions are as follows:

1. Do not mingle with—nor talk with the parties, the
lawyers, the witnesses, the—partiesy or any other person who night
be connected with or interested in this case, except for casual
greetings. They-have—teo—follew—these—same—instruetions—and—you
will—understand—it—-when—they—de+~ You may not even have casual
conversation about things completely unrelated to this lawsuit with
any of these people. |

2. Do not accept £rem;—ner—give-to;—anyof-thesepersoens any
favors from these people, and do not give them any favors. You

must avoid even hewewer slight favors, such as rides, food or

refreshments.



3. Do not discuss anything—abeut—this case with anyone;—er
even—mention—it—to—anyone—whemseever; including your wife—er
husband;—hnor-permitanyone—teo—mention—it spouse. Do not let anyone
discuss the case in your hearing-until—yeu-are—discharged-as—jurers
er—exeused—frem-this—ease. If anyone attempts—te-diseuss tries to
talk about the case with you or in your hearing, repert—it—+temeat
ence tell me or the baliff immediately.

4. The parties—through—their—attorneys will now have an
opportunity to talk with you about the case and the parties
involved, and to ask vou some have—the-rightte-direet questions £e
each—of—you—eeoncerning about your egualifieatienss backgroundsg,
experiences, and attitudes, and opinions. In questioning yﬁu, they

are not meddling in your personal affairs, but are trying to select
a fair and impartial juryers whe—are free from any bias or
prejudice in this particular case.

. ‘ 1 ing e . hiel l
£rue—IListen to the questions and give full} true and complete

answers. Do not conceal information. If vyou cannot hear or

understand the questions, please let me Kknow.

b5. If the-attorneys—ask-semre a questions direeted—to—you—as
a—greup—whieh is asked of the whole panel or part of the panel that
requires an answer en—yeur—-pa—r—t——::némd&a—l—l-y from you, held—up
please raise your hand and keep it raised long enough for everyone
to make a note of those who responded until—yeou—have—answered—the
egquestions.



PART 2 - JURY

Immediately after the jurors are selected and have been sworn
as provided in Rule 236, the judge shall give each juror a copy of
the following written instructions and then read them to the jury:
Ladies—and—Gentlement

By £he your oath wh-a:eh—yeu—-%ake—-as—a—ufefs, you becone ére now
officials of this court, and active participants in the publie
administration of justice. I new—give—you—further—instruetions
which—you—must-obey—throughout—this—trial- It is essential to the



administration of fair and impartial justice that yvou follow these

instructions:

when—they—de+~ You must continue to obey the instructions I gave
you earlier. Do not talk about the case with anyone, and do not



have any contact with the parties, attorneys, witnesses, or other

interested persons outside the courtroom.

42. Do not even discuss this the case among yourselves until
after you have heard all of the evidence, the court's charge, the

attorneys' arguments, and uati} I have sent you to the jury room to

eonsider—your—verdiet beqgin your deliberations.

evidence—subnitted-to-you-under—my-rulings- You are the judges of
the facts of this case. It is your duty to listen to and consider

carefully the evidence admitted under my rulings, and to answer the



specific questions about the facts that I will submit to you in
writing.

64. In answering these questions, you can consider only the

evidence admitted during the trial. Do not make persenat

inspeetions—observationsy any investigations—er—experiments—ner

about the facts of this case. Do not seek out any information

A I R e e e e ettt e e st

ontained in documents, books, or records that are not in evidence.

contained in documents, DOOKS, Or XreCOIas Llal art= L A S mmi =

Do not make personal inspections or observations outside the

courtroom.. Do not let anyone else do any of these things for you.

This avoids a trial based upon secret evidence.

5. The law is determined by the legislature and courts of

this state. You are obligated to follow my instructions about the

law, regardless of whether you +think the law is right or wrong.
6. During the presentation of evidence, the attorneys may

make leqal obijections. If an obijection to a question is sustained,

disregard the question, and do not speculate about why it was asked

or what the answer might have been. If an objection to a witness's

answer is sustained, disregard that answer. It is not in evidence,

and should not be considered. Do not speculate about or consider

for any reason the objections or my rulings on them.

I stress again that it is imperative that you follow these

instructions, as well as any others that I may give you later. If

vou do not obey these instructions, then it may become necessary

for another jury to retry this case with all of the resulting waste

of your time here and the expense to the litigants and the




taxpayers of this county for another trial. Keep vour copy of

these instructions, and refer to them should any question arise
about the rules that govern your conduct during the trial. A

violation of any instruction must be reported to me or the baliff

as soon as possible.
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FII~ PART 3 -~ COURT'S CHARGE

The judge shall give That the following written instructions
to the jury, with such modifications as the circumstances of the
particular case may require, shall—be—given—by—the—court—to—the
Fury as part ofAthe charge:

Ladies—and—Gcentleren—of—the—Jury+

1. This case is submitted to you by asking questions about

the facts.s whieh—feu—mas%—deeiée—ffam Your answers must be based

only upon the evidence, including exhibits, admitted during the yeu
have—heard—in—this trial.

2. In considering the evidence, you must follow the law set
forth in this charge, as well as all instructions concerning

jurors' conduct that I have given you.
3. You are the sole judges of the credibility of the

witnesses and the weight to be given their testimony—but—in




24. Do not let bias, prejudice or sympathy play any part in

your deliberations.
; I e | i ia 1] i g
ia%fedaeeé—hefe—unéer—ea%h—and—sueh—exhibi%57—if—any7—as—have—been

. ‘g i _

5. Do not become a secret witness by telling other jurors

about other incidents, experiences or lawsuits. Do not tell other

jurors about any special knowledge, information, or expertise you

may have. You must confine your deliberations to the evidence

presented in the courtroom. This avoids a trial based upon secret

evidence.

6. Do not discuss or consider attorneys' fees [omit when

attorneys!' fees are in issue.]

7. Do not discuss or consider whether any party has

insurance. [Omit when insurance is admissible. ]

8. This charge includes the legal instructions and

definitions that vou should use in reaching your verdict. If no

definition is given, the normal meaning of the words applies. Do

not look up any information in law books or dictionaries.
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39, 6&inee—eEvery answver that—is required by the charge is
importantT—ae—éufer—eheu}é—e%a%e—ef—eeasédef—%ha%—aay—feqaireé
answer—is—not—impertant.

410. ¥eu-must Do not decide who you think should win+ and then
try to answer the questions accordingly. Simply answer the
questionsyi and do not éiseuss—ne¥r concern yourselves with the

effect of your answers.

511. ¥eu-will Do not decide the-answer—te a question by Yet—er

by—éfawing—s%rawsT—er—by any other—method of chance.

If a question palls for a numerical answer, the figqure should be

one agreed to by the jurors, not one reached by adding together

each jurof's figures and then dividing by the number of jurors to

get an average. .

13. Do not do any trading on your answersj. £That is, one
juror sheuld must not agree to answer a—eertain one question eme a
certain way if others jurors will agree to answer another question

another a certain way.

14. After you retire to the jury room, you will select a

presiding juror. You will then deliberate upon your answers.

15. It ié the duty of that presiding juror:

a. to preside during the deliberations to maintain

order and compliance with all instructions given

you,

13



b. to write, sign, and deliver to the bailiff any

communication to me;
C. to conduct the vote; and

d. to write your answers in the spaces provided.

16. You may render your verdict upon the vote of ten or more
members of the jury ' . but the same ten or more ef—yeu must
agree upon all-ef-the each and every answers made—and-te—the-entire
verdiet. ¥eu—wi}}—ae%T—%herefere7—en%er—ia%e—aa—agreemen%—%e—be
beund—by—a—maééri%y—er—any—e%hef—vete—ef—}ess—%han—%en*—éurersf

17. If the verdict ané—a&}—ef—%he—aaswers—%hereia—are is
reached by unanimous agreement, the presiding juror shal} will sign
the verdict on the certificate page for the entire jury.

18. ;%—aay—éarer—éisagrees—as—%e—aay—aﬁswef—maée—by—%he
werdiet—these—jurers If the verdict is less than unanimous, the

ten or eleven jurors who agree to all-f£indings—shaltlt each and every

answer will sign the verdict individually on the certificate page.

19. If you observe a violation of nmy instructions outside the

jury room, by either a 4uror or_any other person, you must report

that to me or the bailiff.

that to me Ob RAU" oot

20. During your deliberations, any juror who observes a

violation of my instructions shall point out the violation to the

offending juror and caution _that juror not to violate the

instruction again.

21. You must not discuss the case with anyone, not even with

other members of the jury, unless all of the jurors are in the jury

room. If anyone other than a Juror tries to talk to you about the

14



case before vou reach a verdict, tell me or the bailiff

immediately.
22. When you have answered all applicable guestions and
signed the verdict, you should inform the bailiff before returning

to the courtroom with your verdict.

[(Instructions, Bdefinitions, and questions and—speeial

instruetions—given—te—the—jury—will—be—transeribed to be placed

here.]

CERTIFICATE
We, the jury+ have answered the abeve-and—feregoing questions
as shown and.as4ﬂa%ﬁ5kéaéiea%edTﬁﬁﬁkherewith'return.these answers

to the same—inte court as our verdict.

: 3 5

Signature of presiding juror, if unanimous. [One signature
line here.]

(o ) . 3 ) Jeri . Jiet—if ,
wnRanpimeus~y
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Signatures of juror voting for the verdict, if not unanimous

[Eleven signature lines here.]
PART 4 - JURY RELEASE

P

That The judge shall give the jury the following oral

instructions sha%&r—be——gi¥ea——by——Ehe——eeur%r—%e——ehe——éuryh—after

accepting the verdict has-been-accepted-by-the-ecourt—and-before—the

Jurers—are—discharged and then release them:
Theecourt—has—previously 1 earlier instructed you that—yeu

sheuld to observe strict secrecy during the trial—and—during—your

deliberations, and that—yeu—sheuld not to discuss this case with
anyone except other jurors during-yeur-deliberatiens while you were
deliberating. I am now about to discharge you. After—your

diseharge Once I have discharged you, you are released from yeur

secrecy and from all the other orders that I gave you. You will

£hen be completely free to discuss the anything about this case and
your—deliberations with anyone. However—yYou are—alse will be
just as free to decline to diseuss talk about the case and—your

deliberations—if yeu-wish if that is your decision.

16



{Judge's commendation of jurors and the important service they
have performed may be added here.]

Notes and Comments .

Comment. to 1995 change:
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Rule 236. oath—+te Juryor's Oath

The jury shall be sworn by the court or under its direction+

in-substanee as follows: “"Yeu,—and—each—ef—yeou;—dDo you solemnly
swear or affirm that in-all-eases-between-parties-whieh-shallbe—te
you-submitted;—you will return a true verdict render, according to

the law,—as—it-may-be-given—you stated in the court's charge by—shé
eourt; and £e the evidence submitted to you under the rulings of

£he this court<s? Se—help—you—-cod="

Notes and Comments

Comment to 1995 change:
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Rule 271. Charge to the Jury

Unless—expressliy-waived-by—the-parties;—+EtThe trial court shall
prepare and—in—epen—eeourt—deliver a written charge to the jury.

court shall provide counsel with written copies of the proposed
charge, and shall provide a reasonable time-given—them—in-whichteo
exam&ne—aad—pfesene opportunity for the Qartles to prepare their
requests and objections +herete and to present them on the
record outside the presence of the jury;—whieh—eobjeetions—shall—in

the-argument—isbegun,; After the requests and objections are made

and ruled upon and any modifications to the charge are made, %®the
£rial court shall read the charge to the jury in open court in the

precise words in which it is written—ineluding—all —eguestiens
definitions,—and—instruections—whieh—the—eourt—may—give. The court

shall deliver one or more copies of the written charge to the jury.

K BORTION OF FORME JILE 272} The charge shall be 4in

wreiting; signed by the court; and filed with the clerk+—and-shall
be—a—part—eof the record-of—the-eause.

Notes and Comments

Comment to 1995 change:
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Rule 272. Reguisites Standards for the Jury Charge

rules;—aA party who has the burden of pleading a matter shall not

20



be entitled to an¥y the submission of any question, instruction, or

definition regarding that matter unless the matter is affirmatively
raéseé—ea}y—%ﬁkﬁi—geﬁera}—deﬁia%—aad—ae% raised by affirmative

b. Ccomment on the Evidence. The eeurt-shall-net—in—its
charge eeomment shall not directly comment on the weight of the
evidence or advise the jury of the effect of their any answers, but
the—eourtls—charge an otherwise proper gquestion, instruction, or
definition shall not be objectionable on the ground that it
incidentally comments on the weight of the evidence or advises the
jury of the effect of £heir any answers wheﬁ—i%—is—pfeper%y—a—paf%
eof—an—instruetieon—er—definitien. The charge shall not submit
different shades of the same question, definition, or instruction.

CORMER |

2. Questions

a. In General. The court shall submit £he questions+

¢ et e L definits ] e i ded—bv— R 77
whieh—are about the disputed material issues of fact raised by the

wreitten pleadings and the evidence.

b. Broad Form Submission. *arall Jury-eases—£The court

shall, whenever feasible, submit the eause case b¥ upon broad-form

questions.

Cc. Conditional Submission. The court may predicate the




jury's consideration of one or more questions upon specified:
answers to another question or questions on which the materiality

of the predicated gquestion or questions depends.
a. Disjunctive Submission. The court may subnmit a

question disjunctively when it—is-apparant—frem the evidence sghows
that only one er—the—other of the eenditiens—ef—faects matters

inquired about necessarily exists. A _proper disjunctive question

is not an impermissible inferential rebuttal submission.

e. Inferential Rebuttal., Inferential rebuttal

questions shall not be submitted in—the-charge.
3. Instructions and Definitions
a. In General. The court shall submit such
instructions and definitions as shall be proper to enable the jury
to render a verdict.
b. Burden of Proof. The placing of the burden of proof
may be accomplished by instructions—rather—than or by inclusion in

the questions.

Notes and Comments

Comment to 1995 change:
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Rule—273————Jury—Subrissions [Repealed.]

Notes and Comments

comment to 1995 Change:
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Rule 274. 6bjeetions—and—Regquests Preservation of Appellate

Complaints

1. Requests. A party may not assign as error the failure to

give a question, definition, or instruction on a matter which that
party was required to plead unless the record reflects that, after

the conclusion of the evidence and before or at the time of

objecting, the party tendered a guestion, definition, or
instruction to the 4judge in writing. Defects in a requested
gquestion, definition, or instruction shall not constitute a waiver

of error if the reguest provides the trial court reasonable

quidance in fashioning a correct dgquestion, definition, or
instruction. If a request has been filed and bears the judge's

24



signature, it shall be presumed, unless otherwise noted in the
record, that the request was tendered at the proper time.

2. Objections. A party may not assign as error the giving
or the failure to give a gquestion, definition, or instruction
unless that party objects thereto before the charge is read to the
jury, stating distinctly the matter objected to and the grounds of
the objection. An objection must identify that portion of the
charge to which complaint is made and be specific enough to enable
the trial court to make an informed ruling on the objection.
Objections shall be either in writing or made orally in the
presence of the court, the court reporter, and opposing counsel.
It shall be presumed, unless otherwise noted in the record, that a

party makinq obijections did so at the proper time.

3. Obscured or Concealed Objections or Requests. When an
objection or request is obscured or concealed by voluminous
unfounded obijections or requests, minute differentiations or
numerous unnecessary objections or requests, such objection or
request shall not preserve appellate complaint. No objection to
one part of the charge may be adopted and applied to any other part
of the charge by reference only.

4. Rulings. The court shall make its rulings on objections
in writing or crally on the record before reading the charge to the
jury. It shall be presumed, unless otherwise noted in the record,
that any rulings were made at the proper time. In the absence of
an _express ruling, any objection not cured by the charge is deemed
overruled at the proper time.
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