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CHAIRMAN SOULES: Okay. We're

back in session after 19 minutes. More than

15 minutes have transpired. We're on Rule 11,

and we l re going to finish this report before

we get to discovery, so we'll do what we've

got to do.

Rusty was talking about enforcement of

agreements by, I guess, amendments of

pleadings and going to the alleging contract,

and that has to go on to judgment, and whether

this affects that existing law, which I don't

think by rule we can affect. And the tension

there, I guess, is -- well , it can't -- an

agreement can't produce a judgment if a party

withdraws consent to the agreement, except

through a trial on the contract issues.

On the other hand -- and this both

th~s appl~es to agreements that are

dispositive of the case. It also applies to

discovery disputes.
Suppose you g~ve me a letter that says,

"I don't have to answer requests for

admissions until 45 days." And then on day

35, I say, "Ha, you never did put that On

record f did you? Well, now I dispute it." So
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it can't be enforced because I' m-- we i re in
dispute, and you're deemed on day 30.

We can't put up with that. We've got to

be able to either you have to file every
agreement, or you can file them after the fact

if you have a signed agreement that meets

Rule 11 other than by filing it which causes

it to be enforced.

But I'm assuming the committee's sense

would be that if you've got a discovery

agreement that extends the times, you could

keep that in your f~le. And then if it was

if that was the rule, that you could keep that

in your file until there became a dispute

about it, then you can file it then and the

parties would be bound by that agreement.

So what now, Rusty?

MR. McMAINS: Well, I really

I mean, this rule I think is extremely

important. That's why I'm real sensitiv.e to
any kind of alteration of it.

The f~rst place is where it says "Unless

otherwise provided in the rules." They've

recommended we delete that. Now, I'm not sure

there is any place else in all of these rules
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that --
MR. HERRING: Venue 86.

MR. McMAINS: What's that?
MR. HERRING: Venue 86.

MR. McMAINS: Well, there are

other places in the rule, too, that deal with

stipulations and agreements.

MR. YELENOSKY: Well, this

isn't meant to change that. It's just that

it's superfluous to say that.

MR. McMAINS: Well, I don't

necessarily agree with that, because this is

an absolute. This says, "No agreement between

attorneys. "
For instance f the literal terms of this

rule is that an agreement between attorneys in

chambers is not enforceable. Now, that's

garbage, and I think all judges will agree

with that, and so --

CHAIRMAN SOULES: Let's not

fight over "unless otherwise provided in the

rules. " We don't have time for that. That's

going to stay in. Okay? It's not worth --
the game is not worth the gander.

Okay. Now, substantively, what do we
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do?

MR. McMAINS: Well, the other

part that I have -- it says by the party and

filed -- I guess the problem I have with the

way it l S been gerrymandered here is by putting
the time -- we put this time of filing the

wri tten agreement. We didn't do the timing on
anything else.

CHAIRMAN SOULES: I'm not

following what you're saying, Rusty.

MR. McMAINS: Well, you see, we

have -- actually, we've stuck the concept of

timing in here that is -- whereas in reality

we're saying that it's really a kind of a

statute of frauds issue; and that is, it's

either got to be in writing, but we do have

alternatives to it being in writing, and that

is it be done in open court , whatever f or

deposition upon oral examination.

There's not a parallel timing thing with

regards to done in open court. In other

words, let's suppose you had an oral agreement

and you can confirm that you had that

agreement, but there's an enforcement

mechanism that is now sought where basically
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you have repudiated that agreement. It was

never produced in writing, but you have

confirmed in open court that you used to have

it. Is that a belated timing issue? I mean,

I would think, frankly, that if you -- under

the current rules , if you don. t have an

agreement that is in writing and has not been

made in open court prior to your seeking

enforcement of it, that you don't have an

agreement that's enforceable and would be

remiss to assume that you did.

CHAIRMAN SOULES: Well, now,

repudiated -- this says the agreement is not

made in open court. It wasn't made there.

MR. McMAINS: No, I agree. It

says f though, "No agreement will be
enforced. "

Now, also I thought we had "signed by all

the parties. ß We never had -- I guess it

doesn't say -- it never said that.

PROFESSOR DORSANEO: No.

That i s the attorney's contingent fee statute
that you're thinking of.

MR. McMAINS: Okay.

PROFESSOR DORSANEO: And that
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doesn't require that actually either under the

case law.

MR. McMAINS: Okay. The other

part is that the last part of it says has
the last sentence that says "recorded by the

court reporter." It i S not clear whether that

refers to both agreements made in open court

and depositions upon oral examination. Is it

intended to be both?

MR. ACOSTA: Yes, it is.

MR. McMAINS: Because there are

a lot of agreements made between attorneys

noted by the judge on the docket sheet

relating to motions that in my judgment should

be enforceable. And like if you stand there

on a motion to compel and you agree with the

judge that you will file the answers next

Friday and there isn't anything else written

down at that point, that ought to be

sufficient.
MR. YELENOSKY: Is that an

agreement between attorneys, or is that an

agreement with the court? You don't need to

have that in writing at all.

MR. McMAINS: Well, I'm not
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sure either way, but I would be loathe to

require that everything have a court reporter

at all hearings on the off-chance that there

might be some agreement reached.

MR. YELENOSKY: I f the judge is

present and the judge notes it, the judge can

enforce it.

MR. McMAINS: That's not what

this says.

MR. YELENOSKY: Well, it's not

an agreement between the attorneys if the

judge says you i re going to --

MR. McMAINS: It says, "No

agreement between attorneys or parties II --
MR. YELENOSKY: Right. That

doesn't include something that the judge notes

that you're going to do. You've made an

agreement --
MR. McMAINS: No. I f you

say, "I --
CHAIRMAN SOULES: Whoa , wait,

Rusty. You talk, and then I'll call on the
next people.

MR. YELENOSKY: Well, I'll

defer to the judges on that one.
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CHAIRMAN SOULES: Judge

Brister.
HONORABLE SCOTT A. BRISTER:

It i S a real easy distinction to me. If the
parties come up and say, "We've agreed on

Items 1, 3, 5, 7 and 9, ß and then they come

back and they haven't agreed, I've got nothing

to enforce. If you say, "I agree to prOduce

them by next Friday," and then you come back

and say, "No, I'm not, II I'm saying, "Sorry.
You s aid you did, and I i II sign an order.

You i re doing it next Friday or you i re out. ß I

wouldn't be confused about which .is which.
CHAIRMAN SOULES: Rusty.

MR. McMAINS: Wellr th~re are

many agreements that are reallY between the

parties done in the presence of the court with

regards to produc~ng people for depositions

and that sort of thing. There are many, many

things that happen in the course of the motion

practice, or the pretrial practice for that

matter, that are essentially agreements

between the attorneys with regards to a manner

of process. And to say that they are not

bound by them unless they are by a court
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reporter -- that there's a court reporter

present during it, I think that is a dev~ation

from current practice.

CHAIRMAN SOULES: Buddy Low.

MR. LOW: Luke, I think we're

losing the focus. This rule --
CHAIRMAN SOULES: I can't hear

you.

MR. LOW: I think we're losing

the focus. This rule was intended to

encourage agreements between lawyers, but at

the same time we wanted to do away with

collateral arguments and disputes. So if the

judge hears somebody agree to something, then

you don't have to worry about that. The judge

can say, "Okay. You all agreed to that. I i m
ordering that." And that's the judge' sorder.

This rule was never intended to agree --

to deal with that body of law on confessions

of judgment or whether you can enforce the

judgment or like that agreement.

I think the rule that they i ve written

here makes it pretty clear what lawyers need

to do in order to enforce those agreements,

cut down on the disputes and yet encourage
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lawyers to agree. And if we start

complicating everything, I think we're going

to defeat our purpose.

MR. LATTING: Yes.

CHAIRMAN SOULES: David Perry.

MR. PERRY: I think the

amendments are an improvement, but I would

suggest that there is no reason that the

written agreement ought to have to be filed

with the clerk at any time. I think as a

practical matter what happens a lot of times,

if there is a dispute, is that people show up

in court. There is a letter agreement. The

lawyer pulls the letter agreement out of his

file, shows it to the judge. It's never filed

wi th anybody.

And it seems to me that the timing issue

about filing is a false issue, and that it

would be an improvement simply to take out

anything having to do with filing. It ought

to be good enough that the agreement be in

writing and signed by the party to be charged.

MR. LATTING: Hear, hear.

CHAIRMAN SOULES: Bill

Dorsaneo.
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PROFESSOR DORSANEO: I think

that is an excellent suggestion that would

take care of the problem that comes up with

unfiled settlement agreements and would also

make this rule consistent with Rule 76(a),

which assumes that settlement agreements will

not be filed in the ordinary case.

CHAIRMAN SOULES: Anyone else?

Elaine Carlson.

PROFESSOR ELAINE CARLSON:

Maybe in response to what Rusty suggested, we

might choose the language that's existing now

in Rule 166 (c), so that the end, Rusty, would

read "or in a deposition upon oral examination

recorded in the deposition transcript."

Would that meet your --

MR. McMAINS: Well, except that

I think their position is they do want it

required that the court reporter record it.
MR. YELENOSKY: Well, that was

our recommendation, because you could have

something done in open court, I guess, that's

not recorded where the judge either doesn't

if it's not recorded, doesn't remember it,

didn't hear it, and they're going to argue
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about ,"Yeah, I did say that. ß

And if it wasn't taken down by the court

reporter, that's a bright-line distinction.
If you had wanted to enforce that, you should

have gotten it on the record. Otherwise, you

have an argument about whether it was said or

not in open court.

PROFESSOR ELAINE CARLSON:

Well, now it reads -- the current rule reads

"made in open court and entered of record."

MR. McMAINS: Yeah, that's

right.
MR. YELENOSKY: And we intended

it --

MR. McMAINS: And th~ ßentered

of record, n obviously, I think what it was

intended to mean, it's -- that there is

independent, verifiable proof. That could be

done by a notation by the judge on the docket

sheet. It can be done by the court reporter.

If it can only be done by the court reporter,

then the court reporter is going to have to be

present at all times if there is any kind of

enforceable agreement that is or any

potentially enforceable agreement.
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MR. YELENOSKY: Well, I think I

would rely on Judge Brister to enforce it if

he had noted it.

MR. MEADOWS: But those docket

notations are

CHAIRMAN SOULES: Robert

Meadows.

MR. MEADOWS: Thank you. Those

docket notations can be ambiguous, and if

you're coming back to them weeks later, months

later -- I think this change in the rule is

extremely important and useful. I think it

gets right to the heart of how most agreements

are made between and among lawyers, and that's

at depositions or when they're confronted with

some conflict that gets resoived and they've

got a court reporter available. And I think

that those agreements ought to be put in a

form that, you know, removes the opportunity

for dispute later.
So I think this is a good change. I

agree with David. s suggestion about not having

to file the letter agreements if you enter

those instead, but I think this is an

important change.
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MR. YELENOSKY: I don't think

Alex and I have any problem with taking that

out.
CHAIRMAN SOULES: Who's

speaking?
MR. YELENOSKY: I l m sorry.

CHAIRMAN SOULES: Alex Acosta.

MR. ACOSTA: I think that David

Perry's suggestion is a very good one, and I

would like to incorporate it into the

proposal.
CHAIRMAN SOULES: So that would

be, what, delete II filed with the clerk"?
Judge Brister.

HONORABLE SCOTT BRISTER: If it
doesn't have to be filed with the clerk, how

is it reviewed upon appeal or part of the

record?
MR. PERRY: I f there's a

hearing and there's a dispute i somebody better

make it part of the record. They better mark

it as an exhibit or something like that. But

that would be different than filing it with

the clerk.
You know, for example, maybe you show up
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and you show it to the judge, and the other

party obj ects that "Well, you can l t enforce

that. You haven' t f~led it with the clerk. ß

CHAIRMAN SOULES: Most likely

it would probably be a part of or attached to

the motion or response.

HONORABLE SCOTT A. BRISTER:

Attached to the motion or offered as an

exhibit at the hearing?

CHAIRMAN SOULES: Yeah. David

Jackson.
MR. JACKSON: Are we talking

about procedural agreements or final

settlement agreements dictated to a court

reporter? Because we had a problem come up

with a lawyer who used the tactic of taking a

deposition to beat them into submission on

settlement. And at a recess he'll come back

and say, "We' ve settled the case, ß and dictate

a settlement to the court reporter. And then

when you get it reduced to writing, it's not

exactly what everybody really wanted ; it's

just what was said by somebody at the

deposition. It gets real complicated if all

you've got is what somebody rattles off during
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a heated settlement discussion.
And that's the point. The lawyer wants

to keep what he dictated to the court

reporter. He doesn't want to allow anybody

else to come in with any revisions.

CHAIRMAN SOULES: Paul Gold.

MR. GOLD: I think that would

be the same thing as these memorial letters

that people send out. And I th~nk there's

been a recent case that said just because an

attorney sends a lett.er saying "This is to
memorialize what we have agreed to," unless

there's a confirmation by signature of both

parties on that, you don't have an agreement.

Similarly, if some attorney dictates a

unilateral agreement into the deposition and

there's no record of anybody conf irming it,

you don't have an agreement. I don't think

that's a problem.

CHAIRMAN SOULES: Okay.

Anything else? So where are we getting to?
We would delete in the second line "it be in

writing and signed"? We would take -- no.

Would we leave that in there, "unless it be in

writing and signed. II
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MR. PERRY: Sh.ouldn't it be

II signed by the party to be charged"?

MR. YELENOSKY: Wel l, that's

not -- isn't "signed" impl~cit? I mean, if I

write an agreement and sign it and try to

enforce it against you

MR. PERRY: The point is, we're

getting into the argument of does everybody

have to sign it. Maybe only two of us signed

it and I want to enforce it against him. He

says, "Wel l, not everybody has signed it. ß
MR. YELENOSKY: Okay.

PROFESSOR DORSANEO: If it's

going to be a statute of frauds and if it's

going to apply to contracts, and not just

agreements about the conduct of the litigation

or something less important, then it ought to

look like a statute of frauds and speak about

the person who is going to be bound in an

enforcement proceeding.
HONORABLE SCOTT A. BRISTER:

But isn i t that -- does that make, then, a
letter from opposing counsel a Rule 11

agreement? It's signed by you, and I want to
hold you to what you said in your letter. I
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never thought a letter from one counsel to the

other was a Rule 11 agreement. If you change

it to the party to be charged, it doesn i t have

to be signed by both sides.

I i ve always understood this to mean to be
signed by both sides. And if you want to add

it to say that, that may be neces sary, but

I've always thought everybody understood this

meant signed by everybody in the mediation or

whatever it was. I f you switch it to signed
by one side, it expands it greatly.

CHAIRMAN SOULES: Signed by the

part~es who made the agreement?

MR. LOW: But, Luke, that's not

nece s sar ily the law. I f I write a letter

say ing -- and I've got a case that I was

involved in -- saying, you know, this is our

agreement and so forth, then the other side

might not be bound by it, but I am. That i s in
writing and signed. I have agreed to it.

PROFESSOR DORSANEO: Well, if

we're talking about it being

MR. LOW: I'm talking about a
Rule 11 agreement.

PROFESSOR DORSANEO: Well, if
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we i re talking about it be~ng a contract, then
contract law is applicable. And the only

thing that you would be doing would be saying

that when it i S an agreement touching a pending
suit, that there is a special and additional

statute of frauds that must be satisfied

before the contractual agreement is

enforceable.
If it's not enforceable for other

reasons, let' ssay, because there i s no

acceptance of the of fer such that there i s no
contract, then it i snot enforceable for other
reasons. It says "no agreement will be

enforced unles s. ß It doesn't say that all

writings are enforceable as agreements if they

are signed by the person who prepared and sent

the writing.
HONORABLE SCOTT A. BRI STER:

What I'm saying is I've never read Rule 11 to

be just a statute of frauds but to be a

super-statute of frauds. Not just the party

that signed it, but both sides, everybody has

got to sign it. The statute of frauds doesn i t

require that. This is a super-statute of

frauds.
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Because if it i S a lawsuit and everybody

is represented by attorneys and everything is

being disputed, we ought to have both sides

say on the record, "Do you agree to that?"

"Yes."

"Do you agree to that?"

"Yes."

Or both of you sign on it. And if it IS
anything short of that , it i S not enforceable,
period. Bright-line, no promissory estoppel,

Moraburger, statute of frauds -- you know,

we've got 200 exceptions to the statute of

frauds. This is -- we want a clear,

bright-line rule. Everybody has got to sign

it, and that's it.

CHAIRMAN SOULES: Suppose you

have eight parties and eight sets of lawyers.

I serve my interrogatories on you. You need

15 days, and I say "Fine. Let's reach a

Rule 11 agreement between me and you. Here IS

your 15 days."
Do I have to get all the other lawyers

and all the other parties to sign that

agreement?

HONORABLE SCOTT A. BRISTER:
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No. Only agreements between you and him, the

parties to the agreement, just like it says,
agreements between those attorneys. That's

who needs to sign it.

CHAIRMAN SOULES: Steve

Yelenosky.
MR. YELENOSKY: Well, if you

ask for and I give you 15 days and we exchange

and I say, "Fine. I give you something, you

give me something. Would you write the letter

to me agreeing to give me another "-- you

know, "i'll give you 15 days if you give me an

additional deposition, II and you ~ay fine and I
say fine. You write me a letter saying we've

agreed to this, and then later on you don't

want to give me the deposition, I can't

enforce that?, I should be able to --

CHAIRMAN SOULES: Not under

Rule 11.
MR. LATTING: Not under Rule 11

you can't.
CHAIRMAN SOULES: Richard.

MR. ORSINGER: I would like to

endorse Chairman Soules' suggestion and say

signed by the parties to the agreement, so
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that in a multiparty case you can have an

agreement between those who are concerned with

it and not be penalized if it's not signed by

those who are not concerned with it.

MR. YELENOSKY: Well, my

question went to whether you have to be a

signatory to it if you i re concerned about it

but you weren't the one with the

responsibility in the agreement. I meani

you're saying a letter that's signed by one

attorney cannot be enforced under Rule 11. Is

that right?

CHAIRMAN SOULES: That's my

practice. I f the other side doesn't sign it

and fax it back, I don't think we've got a

deal, not a Rule 11 deal anyway.

MR. ORS INGER: What about an

exchange of letters saying I agree

MR. LOW: No. But if I

CHAIRMAN SOULES: Buddy Low.

MR. LOW: If I write you a

letter -- if you want 15 days, and I write you

a letter saying, "Luke, this will acknowledge

our agreement. I give you 15 days." I f you
don l t sign that letter, do you mean just
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because you haven't signed it you don't think

it would be a Rule 11 agreement?

MR. MEADOWS: And if that's the

case, that's not right.
MR. LOW: That's not right.

You shouldn't have to send it back. You've

accepted it.

MR. YELENOSKY: I mean, it's an

evidentiary matter. There it is in black and

wh~te, "I agree to give you 15 days, II and I
signed it. And then I say, "No, I'm not

giving you 15 days. II
MR. McMAINS: Because you

didn't sign it.
MR. YELENOSKY: That's right.

And I'm saying that isn't right.

CHAIRMAN SOULES: Well, what do

we do with this?

HONORABLE SCOTT A. BRI STER:

Well, this ruledoesn' t change any of that ,

and that i s not a problem under the current
rule, so I don't think it's -- why don't we

just say it's the same thing and this rule

doesn't change anything and all of those

problems are all taken care of.
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MR. YELENOSKY: Okay. We can

say that.
CHAIRMAN SOULES: Okay. Let's

go to the language. Who has got -- the motion

is on the floor that this be adopted as

written.
MR. LOW: No, wait. David, I

think, made a motion to change the report.

MR. PERRY: Didn't we all agree

to take out "filed," and the Committee

accepted that?
MR. LOW: Right. That's the

one, and the Committee accepted that.

MR. PERRY: If that's the only

change, I guess it should become ßbe in

writing and s~gned."

CHAIRMAN SOULES: Okay. So it

would read, Unless otherwise provided in these

rules, no agreement between parties -- between

attorneys or parties touching any suit pending

will be enforced unless it be in writing and

signed, or unless it be made in open court.

HONORABLE SCOTT A. BRISTER: No

"at the time the party seeks enforcement"?

CHAIRMAN SOULES: Signed at the
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time? Isn't that -- that1s subsumed, I think.

MR. YELENOSKY : That's out,

because it doesn't need to be filed.

CHAIRMAN SOULES: Well, it

needs to be made in open court or in a

deposition upon oral examination and recorded

by the court reporter. Okay.

PROFESSOR DORSANEO: Make ßbe"

"is."

Yeah.

PROFESSOR ELAINE CARLSON:

I mean, I don't like that either.

PROFESSOR DORSANEO: "Unless it

is made" instead of "be made.ß

CHAIRMAN SOULES: Unless it is

made.

MR. ORSINGER: That sounds less

authoritative.
CHAIRMAN SOULES: Okay. Any

further discussion?

MR. MEADOWS: Luke?

CHAIRMAN SOULES : Robert

Meadows.

MR. MEADOWS: David Perry made

the suggestion to the effect that it had to be

signed by the party to be charged, which seems
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to me to addres s the whole issue we were

dealing with a moment ago, which is if I allow

you additional time to comply with discovery,

that agreement needs to be enforced against

me. I'm the one who needs to write the
letter. I f I'm getting someth~ng in return,

it seems that both of us need to sign the

letter.
MR. YELENOSKY: Or you need to

send the letter back.

MR. MEADOWS: Yeah. So, I
mean --

CHAIRMAN SOULES: Make a

motion.
MR. MEADOWS: Well, I move that

we adopt David's recommended change.

CHAIRMAN SOULES: To insert

what words where?

MR. MEADOWS: To insert -- I

think he proposed to insert the words "by the

party to be charged" after the word "signed. II
CHAIRMAN SOULES: Any second?

MR. PERRY: Second.

CHAIRMAN SOULES: All in favor

of that change show by hands.
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HONORABLE SCOTT A. BRISTER:

Wait just a minute.

CHAIRMAN SOULES: Judge

Brister.
HONORABLE SCOTT A. BRI STER: If

you do that, so you have to go to mediation,

and one party signs the Rule 11 agreement.

The other party that refuses then can leave

the mediation, change their mind, and enforce

that letter agreement because the other party

signed it.

MR. PERRY: No, no, no.

CHAIRMAN SOULES: wait. JUdge

Brister.
HONORABLE SCOTT A. BRISTER: I

know. I don't agree with that. But nobody

would enforce current Rule 11 that way. Why

should we add something that will suggest to

somebody that you should enforce it that way?

CHAIRMAN SOULES: David Perry.

MR. PERRY: When you draft

documents, the documents reflect what the

nature of the agreement is. If it's a

settlement agreement in a lawsuit drafted in a

mediation, it has got to reflect that both
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parties have agreed to compromise and settle

this case in exchange for a mutual exchange of

promises. And unless it1s signed by everybody

who is a party to that agreement, it's not

going to amount to the paper it' s written on..
On the other hand, if you have a letter

where I have agreed to give somebody else an

additional 15 days to answer discovery, it's

good enough if it's signed by the guy who has

given the additional 15 days. I think that

we're making things a lot more complicated

than they need to be.

It obviously ha.s to be signed by whoever

it is under the agreement that is going to be

bound by the agreement. If you have a

document that on its face reflects that it

requires several people to sign it and they

haven't all signed it, we all know that nobody

is bound by it.

CHAIRMAN SOULES: I don't know

that that knowledge is that universal, but it

may be. Bill Dorsaneo.

PROFESSOR DORSANEO: I think

it's even maybe more simple than that. We

don't want somebody to be able to say that the
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agreement is not enforceable against me

because you didn't sign it, when you are the

one who is trying to enforce it aga~nst me and

you say that that was my agreement. That's

just standard law.

And if at a mediation agreement, at a

mediation, the party who wants to welch on the

deal signed it, I ought to be able to enforce

it against them by saying, "That was our

deal. He signed it. Enforce it. ß And I

think thati s just standard law.

CHAIRMAN SOULES: Okay. Buddy

Low.

MR. LOW: Let me just follow,

if we just put "No agreement between attorneys

or partie s unle s s s~gned by the party,"
somebody might interpret that to mean that

attorneys can' tdo it unless the party signs

it. So we've got to be consistent and say

"unless signed by the attorney or party."

CHAIRMAN SOULES: Okay. I

agree with that.
Carl, did you have your hand up? Carl

Hamilton.

MR. HAMILTON: Well, I only
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want to add two things that read "no promise

or agreement will be enforced against an

attorney unless it's signed by that

attorney. " That covers unilateral promises as

well as agreements. "No prom~se or agreement

shall be enforceable against an attorney

unless it's signed by that attorney. II
CHAIRMAN SOULES: Judge

Brister.
HONORABLE SCOTT A. BRISTER:

Back to your discussion about we're not trying

to write a perfect rule. These are just some

suggested changes in the existing rule. Has

anybody ever heard the argument that as

written this doesn't mean it needs to be

signed by the party to be held to it? Of

course not. That's what everybody knows. Why

don't we leave it just like it is? Nobody is

confused about whether it has to be signed by

the parties being held by it. Let's just

leave it like it is.

MR. YELENOSKY: Well, there

appears to be some confusion --

CHAIRMAN SOULES: Any further

discussion on the proposed amendment?
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Rusty.
MR. McMAINS: Well, I think

that the reason that they put in the part

about in a deposition upon oral examination

was because they have taken out the part that

said ßunless otherwise provided in these

rules. ß I mean, I think our Discovery Rules

now have provisions for agreements, so I think

once we put back "unless otherwise prov~ded,"

you probably don't need the part about the

depositions, which may solve this problem

about whether there's a settlement dictated in

the course of the deposition.

CHAIRMAN SOULES: Any further

discussion on the amendment that David

proposed; that is, that we insert -- or I

guess it was Robert that finally made it --

"Bigned by the party to be charged"? Were

those the words?

MR. MEADOWS: Right.

CHAIRMAN SOULES: Any further

discussion on that?
MR. PERRY: I think Buddy's

suggestion to make it "party or attorney to be

charged," I think that's good.




