~ AGENDA
JANUARY 20-21, 1995
SCAC MEETING



INDEX

1. Report of Subcommittee on Texas Rules of Appellate Procedure dated January 19,
1995

2. Report of Discovery Subcommittee dated January 16, 1995



CUMULATIVE REPORT OF RECOMMENDATIONS OF
COMMITTEE ON STATE APPELLATE RULES OF THE
JUDICIAL PRACTICE AND ADVOCACY SECTION OF THE
STATE BAR OF TEXAS
1991-1995

PROPOSED AMENDMENTS TO
TEXAS RULES OF APPELLATE PROCEDURE
January 19, 1995 ‘

NOTE TO ADVISORY COMMITTEE: The proposed amendments in this report, unless otherwise
indicated, have been approved and are recommended by the Committee on State Appellate Rules
Appellate Practice and Advocacy Section of the State Bar, which is referred to in this report as the
*Section Commiitee." However, the "Explanations,” "Notes to the Advisory Committee, and the "Notes
and Comments” have not been considered in detail by the entire committee. The "Notes and
Comments,” which specify the proposed changes, are included by way of assistance to the Supreme
Court when it publishes the amendments, and, therefore, are worded as though the amendments have
already been adopted.

SECTION ONE. APPLICABILITY OF RULES

RULE 1. SCOPE OF RULES; LOCAL
RULES OF COURTS OF
APPEALS

(a) Scope of Rules. [No change.]

(b) Local Rules. Each court of appeals may, from time to time, make and amend rules
governing its practice not inconsistent with these rules. Copies of rules and amendments so made shall
before their promulgation be furnished to the Supreme Court and to the Court of Criminal Appeals for
approval. When an appeal or original proceeding is docketed, the clerk shall mail a copy of the court’s local
rules to all counsel of record who request it. No appeal shall be dismissed for noncompliance with a local

ice ; ing g ¢ le i

e without no arty a o cure the compliance

Notes and Comments

Change by 1994 amendments: The last sentence of paragraph (b) has been added.

RULE 2. RELATIONSHIP TO
JURISDICTION AND
SUSPENSION

(a) Relationship to Jurisdiction. [No change.]

()  Suspension of Rules in Civil and Criminal Matters. Except as otherwise provided in these
rules, in the interest of expediting a decision or for other good cause shown, a-court-of-appeals,-or-the-Court
ef-Criminal-Appeals the appellate court in which the appeal is pending may suspend requirements and

provisions of any rule in a particular case on application of a party or on its own motion and may order
proceedings in accordance with its direction. Provided;-however, that aNothing in this rule shall be
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construed to allow any court to suspend reqmrements or provxslons of the Code of Criminal Procedure or to
the time i rfectin, | in a civil matter.

Notes and Comments

Change by 1994 amendment: The power to suspend rules in paragraph (b) as in criminal cases is
extended to civil cases.

SECTION TWO. GENERAL PROVISIONS
RULE 3. DEFINITIONS AND UNIFORM TERMINOLOGY
[No change.]

RULE 4. SIGNING,HILING-AND-SERVICE
FILED PAPERS—-GENERAL RULES

(@) ' Signing. Each motion, petition, application, brief, metiea or other paper filed shall be
signed byemwmmmfwmmwm shall
give the State Bar of Texas identification number, the mailing address, telephone number, and telecopier
number, if any, of each attorney whose name WMM m—slgaed-ﬂ;epete A party
whe-is not represented by an attorney shall sign the his brief or other paper and give his or her address and
telephone number.

(h) Filing of Papers. The filing of records, motions, petitions, applications, briefs and other
papers in the appellate court as required by these rules shall be made by delivering filing them with to the
clerk, except that any justice or judge of the court may permit the papers to be filed with him the justice or
judge, in which event he the justice or judge shall note thereon the filing date and time and forthwith

transmxt them to the oﬁ' ice of the clerk. If gmx dgumgn a—moﬂon—fer—*eheam&g,—any—mamr—pelamlg-ce

is sent to the proper clerk by fu'st~class Umted States mall
__ggm_eg_m_ag in an envelope or wrapper properly addressed and stamped and is deposnted in the mail on
or before the last day for filing same, the same, if received by the clerk not more than ten days tardily after

mglgg_daxﬁﬁl_m_g, shall be ﬁled by the clerk and be deemed as ﬁled in nme;-pxewded,—howeves,-&as-a

(1)  Each-party-shall-file-six Six copies of motions, petitions, applications, briefs,
peaaeas,-meaoﬁs and other papers shall be filed with the Eclerk of the Ccourt of Aappeals in which
the case is pendmg Any court of appeals may by local rule authorize the ﬁlmg of fewer or more

Twelve copies of each applxcatlon for wn; gf gm §g all Qgﬁlgg
with the E€clerk of the Ecourt of Aappeals. The ongmal of each petition for discretionary review
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The State Prosecutmg Attomey may

dehvcr the elcven copxes to thc Cleﬂ( of the Coun of Cmal Appeals.

th llm Onl one co ofth r required to led i
rdance with the rul v»mm igin dings.

(34)  Each party shall file twelve copies of all other papers addressed to the Supreme
Court or Court of Criminal Appeals with the clerk of the court to which it is addressed.

th lmes cxce t tha f : otes ma single aced Enefg and ggglggg n§g ggg m

ten ten pages shall be bound so as to ensure that the bound copy will not lose its cover or fall apart in
regular use. It is pgg_fgrrcd that briefs be bound to permit them to lxe flat wgen open, a_r_lg they must
do so if the cover is plastic or any material not easily folded. Every brief must have front and back
covers of durable .quali t cover must clearly indicat name of
the brief is being filed. Briefs may be produced licatin in8%x11in
sh nly one side of each sheet. ' :

€ es, regulations, a like, and e fi he ia
The court may, upon motion or by local rule, permit a longer brief. j!lle court may direct that a
party file a brief, or ggother gnef, ina pamcular case. If any Qng{ is unnecmlx lengthy or not

[C)) jecti oB' Unlesseve c ofa nfc rmst this
O " f- 0

correct extension of ten days is allowed for the re- mlssmn in conf
€] rief,

5) Amendment. An application, brief, petition, motion, or other paper may be
amended at any time when justice requires upon such reasonable terms as the court may prescribe.

(e) Service ef-All-Papers Required. Copies of all papers filed by-any-party and not required by
these rules to be served by the clerk shall, at or before the time of filing, be served by the filing a party ef
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persen-acting-for-him on all other parties to the trial court’s judgment appeal-or-review. -Service-or-a-party
represented-by-counsel-shall be-made-on-counsel: Except as provided in the rules governing original
proceedings, service of a copy of the record is not required

o Manner of Service. Service may be personal, by mail, or by telephonic document transfer to
the party’s current telecopier number. Personal service includes delivery of the copy to a clesk secretary or
- other responsible person at the office of counsel. Service by mail is complete on mailing. Service by
telephonic document transfer is complete Service on a party represente unsel shall be
a gy Pait) atiOINCy i Cnaryg

(® Proof of Service. Papers presented for filing shall be served and shall contain an
acknowledgement of service by the person served or proof of service in the form of a statement of the date
and manner of service and of the names and addresses of the persons served, certified by the person who
made the service. Proof of service may appear on or be affixed to the papers filed. The clerk may permit

papers to be filed without acknowledgment or proof of service but shall require such acknowledgment or
proof to be filed promptly thereafter.

Notes and Comments

Change by 1994 amendments: The rule has been redrafted and pertinent provisions of former Rule
121 have been incorporated. The language in paragraph (e)(4) concerning record excerpts is added to avoid
unnecessary bulk.

RULE 5. COMPUTATION OF TIME

(a) In General. In computing any period of time prescribed or allowed by these rules, by order
of court, or by any applicable statute, the day of the act, event, or default after which the designated period
of time begins to run shall not be included. The last day of the period so computed shall be included, unless
it is a Saturday, Sunday or legal holiday, in which event the period extends to the end of the next day which
is not a Saturday, Sunday or legal holiday. Wh act to ne i filing of i '
clerk’s office is closed or inaccessible on the last day of the period so computed, the period extends to the
end of the next day on which the clerk’s office is open and accessible. Proof of closing or inaccessibility of
th ade by a certificate of the clerk it of the pa

e clerk’s office may be 1 or counsel or by affids

(b) - (¢) [No change.] -

® No notice of Judgment of Appellate Court. Notwithstanding any provision of these rules
concerning the time for filing a motion for extension of the period for filing a motion for rehearing,
application for writ of error, or petition for discretionary review, an extension of such period may be granted
by the appellate court in which a motion for extension would properly be filed on swer motion showing that
neither the party desiring to file such motion for rehearing, application for writ of error, or petition for
discretionary review nor his attomey had notice or actual knowledge of the judgment or order from which
such period began to run before the last day of such period and stating the earliest date either the party or
his attorney received such notice or actual knowledge. Such a motion for extension shall be filed within
fifteen days of the date either the party or his attorney first had such notice or actual knowledge, but in no
event more than ninety days after the beginning of such period. When such a motion is granted, the period
in question shall begin to run on the date of granting the motion.
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Notes and Comments

Change by 1995 amendments: The last two sentences of paragraph (a) have been added and the
requirement of a "sworn" motion has been deleted from paragraph (f), since the evidence supporting the
motion is governed by Rule 19(d). Paragraph (g) was added.

EXPLANATION: Sedim%Z(d)ojthemequqM(IIUS.C§362)prwidatbama
bankruptcy petition is filed, the filing operates as a stay of the commencement "or continuance
conduding the issuance or employment of process, of a judicial, administrative, or other proceeding
against the debtor.”

Although the effect of the stay is to halt the continuation of pending judicial proceedings against the
debtor, uunaakogahadwthaﬂwmdomaucuaymspmdsﬂwpmwgeafameakogdwwdz
that the debtor who desires to appeal a trial court’s judgment need not take action to prosecute
qulmdaapphmﬂeTmpwadwdhwumoddiedbySed:mlM{b)ofﬂmehmAa(ll
U.S.C. § 108) which provides that the act in question may be performed before the later of:

(n the end of such period, indluding any suspension of such period occurring on or after
the commencement of the case; or

'(2) 60 days after the order for relief.

One court of appeals has been presented with the argument that only “actions against the debtor” are
stayed, but the court sidestepped this “against the debtor” issue by concluding that when a bankrupicy
court lifted a stay it determined that the stay was in effect to begin with. See Howard v. Howard, 670
SW2d 737,739 (Tex. App-San Antonio 1984, no writ). contra In re Players. Pub. Inc., 45 BR. 387,
391-392 (Bkrtcy 1895). It is dlear, however, that the attempted prosecution or continuation of an appeal
by a party who is adverse to the debtor is halted by the stay, unless and until the stay is lifted.
FwﬂzammeﬂneFmCowtoprpmbha:uaedmdhddﬂwSedxm%Zanimmgmﬂwof
whether the debtor is the appellant or the appellee. Tel. Tele i

SW2d 146, 150 (Tex. App-Houston [Ist Dist.] 1988, nownt) Mmmwmw
with apparent approval by the Texas Supreme Court in Hood v. Amarillo Nat. Bank, 815 SW.2d 545,
547 (Tex. 1991), a case that also involved an appeal by the bankrupt, but in which no mention is made
of Section 108 of the Bankruptcy Act. An article discussing the interpretive problem that is presented by
the decisions that don’t take Section 18 into account is also attached.
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mmwwwmammbym&zgmmmmmmm See
also proposed Rule 19(g)(6) below.

IMmpm'dauofpopondRukE(gXOmmdybmedthw&meads
decision in the Hood case. ,

RULE 6. COMMUNICATIONS WITH THE APPELLATE COURT.
[No change.]

RULE 7. APPEARANCE, WITHDRAWAL,
AND SUBSTITUTION OF COUNSEL

Al gt 11C abpEiid 1 he d . N . . a ad U - Li1d LI1C :4'1."-_1. 115 !4_
court shall be deemed the attorney in charge for that party on appeal. Any party may designate a different
attorney in charge by filing and serving a written designation specifying a different attornes arge, giving

{b) Withdrawal and Substitution. Counsel shall be permitted to withdraw or other counsel
may be substituted upon such terms and conditions as may be deemed appropriate by the appellate court.
The motion for leave to withdraw as counsel shall be accompanied by either a showing that a copy of the
motion has been furnished to the party with a notice advising the party of any ensuing deadlines and settings
of the cause or written acceptance of employment by new counsel indicated.

Notes and Comments

Change by 1994 amendments: Pamgraph’(a) is new. Former Rule 7 is retained as paragraph (b).

RULE 8

[No change.]

RULE 9. SUBSTITUTION OF PARTIES
(a) Death of a Party in

(1) Civil Cases. If any party to the-record-in a civil case cause dies after rendition of
judgment in the trial court, and before the case suel-eause has been finally disposed of on appeal,
the case sueh-cause shall not abate by-sueh-death, but the appeal may be perfected and the appellate
court 2Pbeai-6 - HP e € Tavim ‘. ‘.-:‘:.":: ."':.':-.N. iot .'2"'
proceed to adjudicate the appeal such-eause-and-renderjudgment-therein as if all parties therete
were livings-and-such The judgment of the appellate court shall have the same force and effect as if
rendered in the lifetime of all parties thereto. If the appellant dies after rendition of judgment in
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the trial courts and before expiration of the time for pelfectmg appeal, sixty days after the date of

f Jlant such-death shall be allowed in which to perfect an appeal, and-file-the
record,-and-all All bonds-or-other papers may be made in the name of the original partyies-the
same as if all the parties thereto were living.

()2) Death-of-Appellantin-a Criminal Cases. [No change.]
(bc) Public Offices; Separation from Office.

(1) Motion to Substitute Successor. When a-suit-ia-ma ; is
bpaught—agamsta pcxson holdmga pubhc oﬁ’ ce Wiﬂ his gljlg:official

@ __M Unless waived the motion is agreed to in writing by all parties, the
clerk shall immediately give the-sueeesser an W& ten-days notice of such the filing
of the motion;, No sooner than ten days after filing of the motion whereupen the court shall hear
and detemmc safme; WM@W

ané-lts judgment, order, or decree .,- all-be-en i
beund-*hefeby wwww

(3) Costs. In-such-caseseTthe successor shall not be liable for any costs that have accrued
before prier-to-the-time-that he or she was made a party.
(cd) Substitution for Other Causes. If substitution of a-successor-to a party in the appellate court

is necessary for any reason other than death or sepamnon from public office, the appellate court may order
such substitution upon motion of any party at any time er-as-the-court-may-otherwise-determine.

RULE 10

[No change.]
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Notes and Comments

Change by 1995 amendment: The provisions of former Rule 11 were incorporated in Rule of Civil
Procedure 264a.

Notes and Comments

Change by 1995 amendment: The provisions of former Rule 12 were incorporated in Rule of Civil
Procedure 264a and Rule of Appellate Procedure 56. '
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RULE 13. DEPOSH-FOR-COSTS
FEES IN CIVIL CASES

(d)’ - Inability to Pay. If the appellant has filed in the trial court an affidavit of inability to pay
costs and has given the notice required by Rule 45(d) 40¢a)(3), and any contest to the appellant’s claim of
inability ef-such-affidavit has not been sustained by written order beea-evemﬂed, the appellant he shall be
entitled, without paying a filing fee, to filing of the notice of appeal and filing of file the record in the court

of appeals, and, if the decision of the court of appeals is adverse to the appellant him, mmgg an
application for writ of errory-witheut-making-any-depesit-foreesis. In all other proceedings in which a fee

cost-depesit is required by this rule, a party unable to pay such fee eests may make an affidavit of his
inability to do so and deliver the affidavit it to the clerk of the appellate court along with upea-ﬁkng the
petition or motion being filed. If the affidavit is filed in connection with an application for writ of error, it
shall be delivered to the Eclerk of the Ccourt of Aappeals to be forwarded to the Supreme Court with the
record for action by the Supreme Court. Contest of any such affidavit in the appellate court shall be

governed by Rule 45 40¢2)(3).

REME COURT ORDER RELATING TO FEES CHARGED
BY THE SUPREME COURT AND THE COURTS OF APPE

In li with isions of Rule 13, Texas Rules of ate P,
h i that S m urt and the courts of appeals shall charge the following fees in civil
€ases: .
| (@)  Fees in the Courts of Appeals. The following fees are to be charged in the courts of

(1) Filézg—'haw Appeals. Upon tendering-the-transeript-to-the-cledcfor-filing
receipt of a notice of appeal in the appellate court the appellant shall depesit-with pay to the €clerk
of the Ccourt of Aappeals the sum of $50-as-eests fifty dollars.

Original Proceedings. Upon-filin
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. (1) 9» Application for Writ of Error. Upon filing an application for writ of error with
the petitioner shall deliver to the clerk ef-that-eeust of the court
of appeals, IEJ@D to the clerk of the Supreme Court, the sum of $50-as-cests-in-the-Supreme
Court;-and-the fifty dollars. The clerk shall forward the depesit fee to the Supreme Court with the

record. If the weit application for writ of error is granted, the petitioner shall depeslt-wi& pav.to
the Eclerk of the Supreme Court the additional sum of seventy-five dollars

Supreme-Court.
2) Motion for Extension of Time for Filing Application for Writ of Error. Upon filing a

motion to extend the time for filing an application for writ of error, the petitioner shall file-with pay
to the Celerk of the Supreme Court the sum of fifty dollars $50-as-cests.

3) Ongmal Pmceedmgs U-pea—ﬁhag—ef-a—menea—fer—leave%—ﬁle—a—peﬂaetmpm-ef

pm mg’ g‘ set fgr g_lp ,. 1§ lgn, thg relatgr shgll g ay to the clerk gf the §up m mg Qggg mg
ition. m _of -fiv lla ,

4) Direct Appeals to Supreme Court. Upon filing of the record in a direct appeal from
the-district-court-to-the-Supreme-Court as provided by Rule 140, the appellant shall depesit pay to
the clerk of the Supreme Court the sum of $100-as-costs-in-the-Supreme-Gourt one hundred dollars.

the clerk gf me St_xgreme Qoun the sum of seventy-five dgl!grs.

(6) ] ? m_a Federal Court. Upon filing a certified question
fi vided in Rule 114, the parties to the case before the federal
the clerk of the Supreme Court the sum of one hundred dollars.
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amended or letter n'efth : ﬁlm such ncfsh 11 a to‘heclcrk m
sum of five dollars.

page. These fgg are maddmon to any phgt@gmg fee.
3) Comparing @ Document. A fee of five dollars shall be charged for comparing any

mntoflve es or less with onmldocumentﬁldm heonc fthc

ch h_addition ,

(3) P ing Fi -N ubtho fee of fiv doll T
ing _ f te Af f fif ts shall be charge

@ z d] d ol ] ». LB 1a dll
case in the custody of the clerk whuch has not bgcn permanentlx stogd A ig of twenty dollars per
ho all be charged to search for or through case which has been perm. th

clerk.
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(d) Amounts May Vary. The dollar amounts provided in this rale order may vary from time to
time as-set-by in_accordance with applicable statute, court order, or rule.

Notes and Comments

Change by 1994 amendment: This rule has been amended to conform to the amendments to Rules
40, 45, 50(d), 51(e) and 53(k).

Notes and Comments

Change by 1995 amendment: The provisions of former Rule 14 have been incorporated in Rule 18.

RULE 15.
[No change.]

RULE 16. COURT OF APPEALS
UNABLE TO TAKE IMMEDIATE ACTION

The inability of any court of appeals having jurisdiction of a cause, matter, or controversy requiring
immediate action to take such immediate action by reason of the illness or absence or unavailability of at
least two of the justices thereof may be established either by the certificate of the clerk or any justice of such
court of appeals, or by the affidavit of counsel for any party to such proceeding establishing ‘the facts to the
satisfaction of the court of appeals from which immediate action is sought. In determining the nearest court
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of appeals within the meaning of section 22.220(b) of the Government Code its straight-line distance from
the courthouse of the county where such cause, matter, or controversy is or was last pending in the trial
court shall govern. A court of appeals is available to take immediate action under the provisions of said
Article when two or more ]usnces thereof, not dnsquahf' ied, are present for duty or can readily become
present for duty within the time when such action must be taken. If the inability of the nearest court of
to take such immediate action is also established in the manner hereinabove provided, such action

appeals
may bc taken by the court of appeals next nearest to such counhouse Mm_@mmm
; l

RULE 18. DUTIES OF APPELLATE COURT CLERK

(a) Docketing the Case and Monitoring the Record. The Cclerk of the appellate €court of
Appeals shall have the responsibility for docketing the appeal and monitoring the filing of the record in

accordance with Rule 57 56(a) or if in the Supreme Court, in accordance with Rule 152(c). The clerk shall
put the docket number of am case on each separate item (transcript, statement of facts, motion, pleading,

letter, etc) that-is received in connection with the case, as well as putting the docket number on the
envelope in which the record is stored.

(b) - (¢) [No change.]
(d)(l),(Z),(3),(4),(5) [No change]
©

ision, th llate court, or one of its justices, may allow papers to be withdrawn from th

lerk’s office on writt ment of the parties or on motion showing reasonabl Thy
order permitting withdrawal shall include such directions and conditions as may be required to
n, rvation turn_of apers withdrawn. )
T fi other papers in cases finally di f shal f

lerk’s office. en the Clerk of the Supreme Court receives any money du f

f or the clerk of any court of appeals receijves any money due the Clerk of th

r the clerk of anoth rt of appeals, the clerk so receivi m I
over to the clerk to whom it is due. If he refuses to do so upon demand, the clerk
is due may file in the Supreme Court a motion against him ten days’ poti
the reme Court may enter judgment against him and th i is offici T
amount. -
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