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De Committ Members:

Atthed are the propose revisions to Rules 226, 226a, 236, 271, 272, 273, 274, 275, 276,
277, 278 and 279.~:~ -.'
Our subcmmitt has essentily .concluded its work on those Rules. The chages ar ty in

bold ty, and each change from existing language is marked with one or more astensks. The

astensks ar keyed under the Rules to denote the source of the change or in some ca to explai
the change.

Most of the changes have ben unaimously approved by the subcommittee, and are submitt

with the remmendation tht they be approved by the full committ. Each of the changes that
is not identified speificaly below is essentially, "ministena "or "gramatica". Many of the
changes simply have to do with clafying language or removing archaic terminology.

The changes that the subcmmitt believes merit full committee discussion are identified below,
as are the issues which the subcommittee felt should be brought to the full committ's attntion.

1. Rule 226. The laguage at the end of Rule 226 "so help you God" (which is also found
at the end of the oath in Rule 236), has been identified as objectionable by the ACLU
in correspondence to Justice Hecht. That correspondence is attached for your reference.
The subcommitte agrees that this manner should be debate by the full committ.

2. Rule 226a(l)(4). The "meddling" laguage was reinserted bas on discussion at the last
meetig has been place in Rule 226a(1)(4). However, we have altered it, to delete the
laguage and about selecting "fair and imparal jurors who are free from any bia or
prejudice". Whether or not the "fai and imparal" language should stay in is a matter
about which the subcommitt is not unanimous and which should therefore be reslved
by the full committe.

3. In Rule 226a(2)(6), there is great discussion in the subcommitte about the impact of the

Rule as it is now wntten. The send sentence of pargraph 6 provides that "if an
objection to an witness's answer is sustaned, disregard that answer. It is not evidence
and should not be considered." Judge Bnster has pointed out, and severa of us on the



subcmmitte agree, that ths language is significat. Does it absolve a pa who has
objecte from the requirement that that par sek an instrction for the jury to

disregard? What does it do for purpses of determining whether or not there is evdence
in the rerd referable to an appellate point? What doe the language in ths Rule do to

a par's desire from time to time dunng the tral to have the judge instrct the jury to
disregard a parcular answer which is exceptionally offensive? Wil the pares lose the
right to make such a request?

4. Rule 272(2)(d), deang with disjunctive submission, has also been flagged for discssion

by the full committee. As now phrase, the Rule says "the court may submit a question
disjunctively when the evidence shows as a mattr of law that one or the other conditions
or facts inquired about necssay exists". The subcommitt is unanmous that the term
.conditions or facts" should be replace by the term "mattrs". The subcommitt does
not agree about the necsity or impact of the phrase "as a mattr of law". Do we want
this phrase included? Is our intent actually to require that a court decide tht "as a
matter of law" one of the mattrs necessaly exists? Is ths an excessive burden? Is the

languag~,ftecssa orappropnate?

5. Rule 274(2). Luke Soules suggested adding a sentence at the end of this Rule which

reads "A pary objecting to the charge must point out distinctly the mattr complaed
of and the grounds of the complaint by .an objection that identifies the porton of the
chage to which complait is made and is speific enough to inform the tral court to

make a correct ruling on the objection or to support a preumption on appe that the tral
court was informed and chose to overrle the objection". The subcommitt ha vote
not to include this laguage, feeling that Ît is duplicative and problematic.

6. Rule 274, Comment. The comment at the end of Rule 274 is new, and has not yet ben
sen by the committ as a whole. It was requeste at the time of the last full committ
meeting, and has been drate by the subcommittee. It is submitt for discussion.

7. Rule 274. Judge McCown discusse and has drated a comment for possible inclusion
at the end of Rule 274. The subcmmitt has decided that the comment should not be

added. The propose laguage from Judge McCown is as follows: Comment under
Tex. R. Civ. P. 301, a Motion for Directe Verdict is not a prerequisite to a Motion fo
Judgment notwithstading a verdict. 4 R. McDonald, Texas Civil Practice Sec. 26.9
(1992 ed.). Under Fed. R. Civ. P. 50(b), a Motion for Directed Verdict is a preruisite

to a Motion for Judgement notwithstading the verdict. The changes propse here do
not change Texas practice. The Federal rule is not adopted. (Comment recommended
at last committee meeting, and drafted by Judge Scott McCown.)

The subcommitte has essentially concluded its work on the liste Rules. Our next order of
business wil be to underte what we consider to be "par 2" .of our task, which is to address
Rules 216, 217, 218, 219, 220, 221, 222, 223, 224 and 225, as well as 227, 228, 229, 230,
231, 232, 233, 234 and 235.

The only decision with regard to those Rules which have been made so far is that, with regard



to the conduct of voir dir, the subcommittee bas decided 1W to attmpt to dra Rul which
address the propr proures for Batson chalenges. The Batsn law is evolvig to fat, and
anytg we dra would potentiy be obsolete before a new rule bok could even be pnnte.
The subcmmitt requests that committ members look at thes "pa 2" rules, and ma any
suggestions to us on or before Apnl i st. Ths wil allow us to discuss those changes and to meet
a few times before the May 20-21 full committee meeting.

Th you for your attention to these mattrs.

Bet regards,

1~~
Paula Sweeney

PS/dsa
Enclosure
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RUL 216. REQUET AN FE FOR JUY TRAL

a. Request. No jury tr shal be had in any civil suit, unless a wñttn request for a jury
tr is fied with the clerk of the court a reasonable time before the da set for tr of the cause

eft th æBjury doeket*, but not less than thir days in advance.

b. Jur Fee. Unless otherwse provided by law, a fee of ten doll if in the distrct court
and five dollars if in the county court must be deposited with the clerk of the court within the
tie for makng a written request for a jury tral. The clerk shall promptly enter a notation of
the payment of such fee upon the court's d9Cket sheet.

* Note to Subcommttee: The suggesion for deletion of thi laguge cae from Luke
Soules. Pleae see hi attched suggesion, which I do not completely undersnd.

RUL 217. OATH OF INABILITY"."f' .,
The deposit for a jury fee shall not be required when the par shal with the time for

mag such deposit, fie with the clerk his affidavit to the effect that he is unable to make such
depsit, and that he ca not, by the pledge of property or otherwise, obta the money necssa
for tht purpse; and the court shal then order the clerk to enter the suit on the jury docket.

RULE 218. JUY DOCKET

The clerks of the distrct and county court, shall each kee a docket, styled, "The Jur
Docke, It in which shall be entered in their order the cases in which jur fees have ben paid or
afdavit in lieu thereof has been fied as provided in the two precing rules.

RULE 219. JURY TRAL DAY

The court shal designate the days for tang up the jury docket and the tral of jury
ca. Such order may be revoked or changed in the court's discretion.

RULE 220. WITHRAWIG CAUSE FROM JUY DOCKET

When any par has paid the fee for a jury tr, he shall not be permtt to withdraw
the cause from the jury docket over the objection of the pares adversly intereste. If SO

permtt, the court in its discretion may by an order permit him to withdraw also his jury fee
depsit. Faiure of a pary to appe for tral shal be deemed a waiver by him of the nght to

tr by jur.

RULE 221. CHALLENGE TO TH ARRY

When the jurors summoned have not been selecte by jury commssioners or by drawing
the naes from a jury wheel, any par to a suit which is to be tred by a jury may, before the
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jur is drawn chalenge the ary upon the ground that the officer summoning thejury ha acte
corrptly, and has wilfully summoned jurors known to be prejudice agaist the pa
cbaenging or biase in favor of the adverse par. All such challenges must be in wntig

seng fort distictly the grounds of such chalenge and supported by the affidavit of the pa
or some other credible person. When such challenge is made, the court shal hea evidence and
decide without delay whether or not the challenge shal be sustaned.

RULE 222. WHEN CHALLENGE is SUSTAINED

If the challenge be sustaned, the ary of jurors summoned shal be discharged, and the
court shal order other jurors summoned in their sted, and shall direct that the officer who
summoned the persons so discharged, and on account of whose misconduct the chaenge ha
been sustaed, shall not summon any other jurors in the case.

RULE 223. IURY LIST IN CERTAIN COUNT"'\l' -,
In counties governed as to juries by the laws providing for interchangeable junes, the

naes of the jurors shal be place upon the genera panel in the order in which they are

radomly selecte, and jurors shall be assigned for service from the top thereof, in the order in
which they shall be neeed, and jurors returned to the genera panel afer service in any of such
court shal be enrolled at the bottom of the list in the order of their respetive return; provided,
however, afer such assignment to a parcular court, the tral judge of such court, upon the
demand prior to voir dire examination by any par or attorney in the ca reached for tr in

such court, shal cause the names of all members of such assigned jury pael in such ca to be

plac in a reptacle, shuffled,and drawn, and such names shal be trscribed in the order

drawn on the jury list from which the jury is to be selected to tr such ca. There shal be only
one shuffle and drawing by the tral judge in each case.

RULE 224. PREPARIG JURY LIST

In counties not governed as to juries by the laws providing for interchangeable junes,

when the pares have announce ready for tral the clerk shal write the name of each regula
juror ente of recrd for that week on separte slips of paper, as nea the sae siz and
appece as may be, and shall place the slips in a box and mix them well. The clerk shal
draw from the box, in the presence of the court, the names of twenty-four jurors, if in the
distrct court, or so many as there may be, if there be a less number in the box; and the names
of twelve jurors if in the county court, or so many as there may be, and write the names as

drawn upon two slips of paper and deliver one slip to each pary to the suit or his attorney.

RULE 225. SUMMONIG TALESMAN

When there are not as many as twenty-four names drawn from the box, if in the distrct
court, or as may as twelve, if in the county court, the court shal direct the shenff to summon
such number of qualified persons as the court deems necssa to complete the paneL. The
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names of those thus summoned shal be place in the box and drawn and entered upon the slips
as provided in the precing rules.

Note to Subcommtte: No proposed changes have been made, to my knowledge, to Rule
217 through 225.

RULE 226. OATH TO JUY PAN

Before the pares or their attorneys begin the examination of the jury pael, the jurors
shall be sworn by the court or under its direction as follows: "Do you solemny swea or affi
that you wil give tre answer to al questions *asked you concernng your quafications as a

juror" **so help you God?"

*
**

It is suggesed that these words be deleted.
See attached corr~pondence from the ACLU. The ise about whether or not this
languate should be deleted needs to be debated at the fun commttee.

RULE 226a. INSTRUCTIONS TO JUY PANL AND JUY

The judge shall give the following instructions to the jury panel and to the jury. If the

ca is tred to a six-person jury, the references to ten or eleven jurors in thes instrctions

should be changed to read 
ii 

five. 
ii

PART 1 -JURY PANEL

After the members of the panel have been sworn as provided in Rule 226 and before the
voir dire examtion, the judge shal read *to the jury panel the following instrctions, with
such modifications as the circumstaces of the parcular ca may require, to the jury panel:

*Members of the Jury Panel: Th case tha is now .on trial is v.
. This is a civil lawsuit that wil be tried bef.ore a jury. Y.our dut as

jur.ors will be t.o decide the disputed facts. It is my -' dut øf *as judge t.o see tha the
case is tried in acc.ordae with the rules of law. It is very imp.ortant tha y.ou f.oll.ow carejlly
all instruti.ons tha I give y.ou now and later during the triaL. If y.ou do not .obey these

instruti.ons, it ma bec.ome necessary f.or another jury t.o retry this case with all .of the aten
*resultng waste .of y.our time here and the expense t.o the litigants and the taxayers .of this
c.ount f.or another trial. *Your init instructions are as foll.ows:

1. D.o not mingle il.or talk with the parties, the lawers, the witnsses, Dr any

.other pers.on who might be c.onnected with .or interested in this case, except far casual greetings.
Y.ou may not .even have casual c.onversat.on ab.out things c.ompletely unrelated t.o this lawsuit with
any .of #i *these pe.ople.
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2. Do not accept any favors from these people, an do not give them an favors.
You must avoid even slight favors, such as rides, food, or refreshmnts.

3. Do not discuss this case with anyone, including your spouse. Do not let anyone
discus the case in your pl'esene *hearing. If anyone tries to talk about the case with you or
in your hearing, tell me *or the baüiffimmediately.

4. Th attorns will now have an opportunity to talk with you about the case and

the people involved, and to ask you some questions about your background, exriences,
attu, and opinions. ***In questoning you, they are not meddling in your persolU affairs,

but are trying to select fair and impartl jurors who are free from any bias or prejudice in
this panular case. Listen to the questions and give tru an complete aners. Do not conceal
iriormaton. If you cannot hear or understand the questions, please let me knw.

5. .1f a questio~ is asked of the whole panel **or part of the panel tha requires an

aner from yò'ù, please raise your hand and keep it raised long enough for everyone to ma
a quick note of the peøple *those who responded. *Counsel you may proceed.

PART 2 - JURY

Immediately after the jurors are selecte and have been sworn as provided in Rule 236,
the judge shall give each juror a copy of the following written instrctions and then red them
to the jury:

By your oath, you are now offcials of this court, an active partcipans in the
adnistraton of justice. It is essental to the adinistraton of fair an impartal justice tha
you follw these instrutions:

1. You must contnue to obey the instrutions I gave you earlier. Do not ta about

the case with anyone, and do not have any contact with the partes, atorns, witnsses, or

other interested persons outside the courtroom.

2. Do not even discuss the case among yourselves until you have heard all of the
evidence, the court's charge, the atorns' argumnts, and I have sent you to thejury room to
begin your deliberations.

3. You are the judges of the facts of this case. It is your duty to listen to and
consider carefully the evidence admitted under my rulings, and to ansr the specifc questions
about the facts that I will submit to you in writing. *in the cøun's chtrge. .

4. In iirFÍ'lng at your verdict *answering these questns, you can consider only the

evidence admitted during the trial. Do not ma any investigaton .about the facts of this case.
Do not seek out any informaton contained in documents, books, or records that are not in
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evince. Do not make personal inspections or observations outside the courtroom. Do not let
anone else do any of these things for you. This avoids a trial based upon secret evidence.

5. Th law is determined by the legislature and courts of this state. You are
obligated to follow my instrutions about the law, regardless of whether you think the la is

right or wrong.

6. During the presentation of evidence, the .attorns may mak legal objections. If

an objection to a questions is sustaine, disregard the question, and do not speculate fI

*about why it was asked or what the tzer we *might have been. If an objection to a
witns's anser is sustained, ***disregard that answer. It is not in evidence, and should not
be considered. Do not speculate about or consider for any reason the objections or my rulings
themselves *on them.

I strest'lgain that iOs imperatve that you follow these instrutions, as well as any others

tha I ma la give you *1aer. If you do not obey these instrutions, then it ma become
necessary for another jury to retry this case with all of the llndan *resultng waste of your
time here and the expense to the litigans and the taxpayers of this coun for another trial.
Keep your copy of these inStrutions, an refer to them should any questions arise about the
rules tha govern your conduct during the trial. A violation of any instrution must be reported
to me *07 the bailiff as soon as possible.

PART 3 - COURT'S CHARGE

Th *judge shall give the following written instrutions *to the jury, with such
moifcatons as the circumtanes of the partcular case ma require, .s.'ul.be giVel by the
COIi1' 10 the jury as part of the charge:

1. This case is submitted to you by asking questions about thefacts. Your aners

must be based only upon the evidence, including exhibits, admitted during the trial.

2. In considering the evidence, you are bound to *must follow the law set forth in

this charge, as well as all instructions concerning jurors' conduct that Y8 *1 have be given
*you.

3. You are the sole judges of the credibilty of the witnsses and the weight to be
given their testimony.

4. Do not let bias, prejudice, or sympathy play an part in your deliberations.

5. Do not become a secret witness by tellng other jurors about other incidents,
experiences, or lawsuits. Do not tell other jurors about any special knwledge, informon, or
expertse you may have. You must confne your deliberatons to the evidence presented in 8p
eø *the coUrlroom. This avoids a trial based upon secret evidence.
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6.
issue. J

Do not discuss or considerattomes'lees. ¡Omit when attorns' fees are in

7. Do not discuss or consider whether * any part has insurane *pFØlccts MY pfl1'.

¡Omit when cø~,.er6ge is in iSSNe *insurance is admissible.)

8. This charge includes tl *the legal instructions an definitions tha fI *you

should use necessary /8 tlsist )'ØZI in reaching your verdict. *1/ no definitn is given, the

nonn meaning of words applies. *Do not look up sø .åo not see (Jil any informon in law
books or dictionaries.

9. Every anser required by the charge is important.

10. Do not decide who think should win and then try to anser the questions
accordingly. SL'!lY anser-th. questions; and do not concern yourselves with the efect of your
aners.

11. Do not decide a question by any method of chane.

12. Dø ROt answer a question that calls for a numcricaltlswer by ading togeher
ea JNFO", figZl,e ll th dj'r'ding by the number ø,ju,ors t8 get mi a...e'6ge. *Jf a questn

cal for a numerical answer, the figure should be one agreed to by the jurors, not one

reached by adding together eachjuror'sftgure and then dividing by the number of jurors to

get an average.

13. Do not do any trading on your aners. Th is , one juror must not agree to
anser one questions a certain way if other jurors wil agree to aner another qustion a
certain way.

14. After you retire to the jury room, you wil select a presiding juror. You will then
deliberate upon your ansers.

15. It is the dut of that presiding juror:

a. to preside during the deliberations to pFovf *maintn order an

compliance with the ch6rge *aU instructions given you;
b. to write, sign and deliver to the bailif any communication to me;

c. to conduct the vote; and

d. to write your ansers in the spaces provided.

16. You ma rendr your verdict on the vote of ten or more members of the jury, but
the same ten or more must agree upon each øf *and every aners mad.
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17. If the verdict is reached by unanimous agreement, the presiding juror will sign

the verdict on the certifcate page for the entre jury.

18. If the verdict is less tha unanimous, the ten or eleven jurors who agree to each

an every aner wil sign the verdict individually on the certifcate page.

19. If you observe a violaton ofmy instructions outside the jury room, by either a
juror or an other person, you must report tha to me *or the bailiff.

20. During your deliberatons, any juror who observes a violaton ofmy instrutions

sMII point out the violaton *to the offending juror and cauton the øjing *that juror not

to violate the instrution again.

21. You must not discuss the case with anyone, not even With other membrs of the
jury, unless all of the jur01:s .are in the jury room. If anyone other than a juror tries to talk to
you about the 'lase before you reach a verdict, tell me *or the bailiff immediately.

22. When *you have answered allrefJltret *applicable questions M1..V: bee tt.sweret,
NI p7iting juror has written )'tur an.'li:ers on the charge, tm th *and signed the verdict li
1J signe, you *should infonn ll.ill Sfl8l the bailif l; be retrn to C8U1t *before

returning to the cout1room with your verdict.

(Instrctions, definitions and questions to be placed here.)

Certificate

We , the jur have answered the questions as shown and return these answers to court as our
verdict.

Signature of presiding juror, if unanimous. (One signature line here.)

Signatures of jurors voting for the verdict, if not unanmous. (Eleven signatures lies
here.)

PART 4 - JUY RELEASE

The judge shall give the jury the following oral instrctions afer accptig the verdict

and then release them:

I earlier instructed you to observe strict secrecy dUring the trial, *and not to discuss this
case with anyone except other jurors while you were deliberatng. I am *now about to discharge
you. Once I Mve done that *discharged you, you are released from ih *secrecy an *from
all øfthe other orders that I gave you. You will be absolutely *completelyfree to discuss
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anthing about 
this case with anyone. You will be just as free to decline to talk about the case

if tha is your decision.

(Judge's commendation of jurors and the importt service they have performed may be
added here.)

· Change suggesed by the subcommttee
.. Change suggesed at full commttee meeting

... Change of concern to subcommttee which .reuir commttees input.

RULE 227 - 270 have not yet been addresed by this subcommttee except for
nile 236 which follows.

RULE 236. JUROR'S OATH

Th jutý'shall be ~om by the court or under its direction as follows: "Do you solemnly
swar or affrm t1u you wìll return a tru verdict, according to the law stated in the court's
charge an Ie the evidence submitted to you under the rulings of this court, ..so help you
God?"

.. See attched correspondence from the ACLU. The ise about whether or not this
language should be deleted needs to be debated at the full commttee.

RULE 271. CHARGE TO TH JUY

The mal court shall prepare a wntten charge to the jury. The court shal provide counsel
with wrtten copies of the proposed charge, and shall provide a reasonable opportnity for the
paes to preare their requests and objections and to present them on the recrd outside the
presnce of the jury afr the conclusion of the evidence and before the charge is read to the

jury. Mter the requests and objections are made and ruled upon and any modifications to the

charge are made, the court shal red the charge to the jury in open court in the precise words
in which it is wntten. The court shal deliver one or more copies of the wnttn charge to the
jury. The charge shal be signed by the court and fùed with the clerk.

RULE 272. STANDARDS FOR TH JURY CHARGE

1. Genera Stadards

a. Pleading Required. A par who has the burden of pleading a matter shall
not be entitled to the submission of a question, instruction, or definition regarding that mattr
unless if the matter is affirmatively rase by the par's pleading.

b. Comment on the Evidence. The court shal not directly comment on the
weight of the evidence or advise the jury of the effect of their answers, but an otherwise proper
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question, instrction, or definition shall not be objectionable on the ground that it incidentay

OOStites a comments* on the weight of the evidence or advises the jur of the effect of thei
answer.

2. Questions

a. In Genera. The court shall submit questions 8f *about the dispute
material factual issues wf -* rased by the pleadings and the evidence.

b. Broad Forff Submission. The court shal, whenever feaible, submit the
ca tl*by broad form questions.

c. Conditional Submission. The court may predicate the jury's consideration

of one or more questions upon specified answers to another question or questions on which the
materialty of ~~ predicate4 question or questions depends.

d. Disjunctive Submission. The court may submit a question disjunctively

when the evidence shows ***&sa mtter or law that one or the other of the *eofldits or faets
*matters inquired about necessaly exists.

e. Inferential Rebutta. Inferential rebutt questions shall not be submitt.

3. Instrctions and Definitions

a. In Genera. The court shall submit such instrctions and definitions as
shal be proper to enable the jury to render a verdict.

b. Burden of Proof. The placing of the burden of proof may be acmplished

by instrctions or by inclusion in the questions.

RULE 273. REPEALED.

RULE 274. PREERVATION OF APPELLATE COMPLAINS

i. Requests. A par may not assign .as error the faiure to give ***submit a
question, definition, or instrction on a contention which that par was requied to plead unles
the record reflects that, after the conclusion 6f *or the evidence and before or at the time of
objectig, the par tendered such question, definition, or instrction to the judge ***e6 in
wrtig. Defects in a requeste question, definition, or instrction shal not constitute a waiver
of error if the request provides the tral court reaonable guidance in fashionig a correc
question, definition, or instrction. If a request has been filed and beas the judge's***eault's
signature, if shal be presumed, unless otherwise noted in the recrd, that the request was
tedered at the proper time.
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2. Objections. He ** A par may**not asign as error the giving or the failure to
give a question, defiition, or instrction unless that pary objects thereto before the charge is

rea to the jury, stating distinctly the mattr objected to .and the grounds of the objection. An
Objection is required even if the objecting pary is required to tender a request under parraph
1 of this rule. Objections shall be in wnting or shall be made oray in the presence of the

court, the court reportr, and opposing counseL. It shall be presumed, unless otherwise note

in the recrd, that a par makng objections did so at the proper time. ***A party 8bjeeÏB
to the ekarg IB poÎBt out disiBly the matter eomplaIBd of aDd th gl"Bd of the

eomplaiB by aD ohjeetioD that idemifes the portioo of the eharg to wlie eomple is
mack and is speeifle enough to iøOl" the trial eourt to Blake a tOl'et ruliii 6B th

øbjeetieB 8r f8 SllJj8R a Pl'ptiOD 8D appeal that the trial tour! Wi ÎB8Fled aDd.

ehos t8 8vermle the abeetion.

****Comment: The change in the second sentence, requiring an objectin by a part required
to tender is intended to modif the rule enunciaed in State v. Pavne.

*
**
***

Language changes suggesed by the subcommttee.
Changes suggesed at las fuD commttee meeting.
Changes suggested at las full commttee meeting but quesioned by subcommttee
and reurged for commttee dicusion.
Full commttee agreed that a comment was needed but no drfting was done.****

3. Obscured or Conceed Objections or Requests. When an objection or reuest
is obscur or conceed by voluminous unfounded objections or requests, miute differentiations
or numerous unnecssa objections or requests, such objection or request shall not presrve
appellte complait. No objection to one par of the charge may be adopte and 

applied to any
other par of the charge by reference only. A judgment shal not 

be reverse becuse of the
failure of the court to submit different shades of the same question, defition,. or instrction.

4. Rulings. The court shal announce its rulings on Objections Îf ope OOHrt **on

the reord before reading the charge to the jury. In the absence of an .expressruling,any

objection ,not cured by the charge is deemed overrled.

5. Evidentiar Sufficiency Complaints. A clam that there Wl *is no evidence to

support the submission ora question, or that the answer to the question Wl *is established as
a mattr of law, may be inâde for the first time ** cúlerthe verdict. A claim that there wa *is
factually insufficient evidence to support the jury's answer to a question, or that the answer to
a question wa *isagainst the great weight and preponderance of the evidence, ll *may be
made *only aftr the verdict. 4A..BY of *Such claims may be made regardless of whether the

submission of the question was requeste by the, complainant.

*
**

Changesu~gesed by subcommttee.
Comment under Tex. R. Civ. P. 301, a Motion for Directed Verdict is not a
prerequisite to a Motion for Judgment notwithsanding a verdict. 4 R. McDonald,
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Texas Civil Practice Sec. 26.9 (1992 ed.). Under Fed. R. Civ. P.SO(b), a Motion
for Directed Verdict is a prerequisite to a Motion for Judgment notwithsndig the
verdict. The changes proposed here do not change Texas practice. The Federal role
is not adopted. (Comment recommended at las committee meeting, and drfted by
Judge Scott McCown.)

RULE 275. REPEALED.

RULE 276. REPEALED.

RULE 277. REPEALED.

RULE 278. REPEALED.

RULE 279. ..\RMISSIONS FROM TH CHARGE

1. Omissìon of Entire Ground. Any independent ground5* of recvery or ef

defense which is not conclusively established under the evìdence and all elements of which are
omitte from the charge without preservation of appellate complaint by the par relying thereon
is waived.

2. Omissìon of One or More Elements. When an independent ground of recvery

or defense consists of more than one element, and one or more of the elements necssa to
sustan such ground of recovery or defense, and necessaly referable thereto, is submitte to and
found by the jury, and one or more of such elements is omitted from the charge, the court, at
the request of either par, may after notice and heag and at any time before the judgment is

rendere, make and fie wntten findings on such omitted element or elements, if the par
aggneved by the findings has failed to preserve appellate complait with respet to the omitt
elements. If no such written findings ar made, the omitted elements shal be deemed found by
the court in such manner as to support the judgment if such deemed findings are support by
legally and factualy sufficient evidence. The legal and factual sufficiency of the evidence to
support express findings made under this rule may be challenged in the sae maner as
chaenges to express findings in nonjury caes.

* Change suggesed by subcommttee
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RULE 16&. FAIURE TO MA OR COOPERATE IN DISCOVERY: REMEDffS

1. Prure. If a person or entity fails in
whole or in par to respond to or supplement discovery, or

abuses the discovery process in see1cg or resisting
discovery, the court may grant relief as set fort below.

(a) Motion. Any person or entity affeced by

such failure or abuse may fie a motion specificaly
describing the violation. The motion shall be filed in the
court in which the action is pending, except that a motion
involving a person or eILtity who is not a par shall be
filed in any district cour in the distrct where the discovery
is to tae place. MeÎeøs 8r r~8Bes mae øder this
rue shall he fied af served iB aeeaN&Bee wi. Rule 21

af 21. NoiiParies affected by the motion shall be served

as if paries:"\tTe motion Shall contain a certificate that the
movant (or the movant's counsel) has spoken with the
opposing par (or the opposing par's counsel if
represented by counsel) in person or by telephone to tr to

reslve the discovery dispute wiéBt .e øeessHy af eeuFt
iateeøtiaa, or has made dilgent atempts to do so, and

that such effort have failed.
(b) Hearing. Oral 

heaing is required for
motions requesting sanctions under paragraph 3, unless
waived by those involved. No oral heag is required for
motions reqesting relief provided by paragaph 2. =R
eeft shall ease its .àeeisÎea apea (1) pleaiBgs, atElw/ks,
stilndatielH, &BEl Elisee':er resalts Slhmilt wi. die
metiea, (ii) juElieia øetiee laeø ef the 11&1 aH
e\m&l eKpeøes iøel1:iBg attmey's fe an the
eeBlBl af th ease fie, af (lii~ teøy if the lleøiBl
is aral.

(c) Order. An order under this rule shall be in
writing. An order granting relief or imposing sanctions
shall be againt, the par, attrney, law fi, or other

person or entity whose actions necessitate the motion. An
order imposing sanctons under paragraph 3 of this rule
shall contain writtn fiings, or be supported by oral

fidings on the recrd, staing specifically (1) the conduct

meriting sanctons, (ii) the reans for the court's decision,
(iii) why a lesser sanction would be ineffecive, and (iv) if
the sanctions would preclude a decision on the merits of a

par's claim, counterclaim, or defense, the conduct

;-;~~~~:'~:!!~!~¡~~,
fà1iïoc'with calous disregard for the rues.

Deleted by vote; Tr. 801, 803.

Deleted by subcommittee; approved
Tr.798-803.

Deleted by yote; Tr. 886, 888.

Subcommittee encouraged to address
by comment.



Z. Motion to Compel or Quh Discover.
The ee &ly eepel af llaø di5eeer Il prevWeE ),y

Rlte 166). IB aèitiB, sa laBI as é.e aiat iav~beE is
il søè-lâal. ti ee &ly awarå thepfevøiiai perB

af eøâ fee_de øpeMes øeessar ia eenMiaB wHI
the æetiaB, iBektiø altme's fee. The e8R may
pfe5Uæe tke usallid eustaæar fe iB ese_aa '.vHl

the Bltiaa is Bet søs_tial, ualess øireuR'_ees af &B
ahjeetiaB søø- søell a'.v8f &ly preelude aeeess te the
eel'. .\a aw8f af 9feBe8 that is su),statial is
gW:eAed ),YPafag¡R 3(e~. If a melIaR is lf iR par

8f deA iR par, tke e8R &ly appaftieB BJlpeMes iR a

j\t ØHer. Tl eell æay eøte t:esB aRlef ';:ithtN &B

fiiøg af)'aè faitk af fligeøee.),at shall il ll.V8f
øpeøe5 if tle 'Ieessfø metiaB .a£ appasitieR 'KlI

reeaøally jaaâeE,iB faet af law, at _1 aé.er
eireuR'laes.. æe li aWafd af expeøes URjUst.

(a) ""~The court nîý compeli¡¡¡:.~¡Ri¡¡.l ef

au discovery as provided by Rule 166b.
(b) Except in cases involving special

circumstaces, as set fort in subparagraphs 2(c) and 2(d),

a par may not seek, an the court shall not award,
expenses, including atrney's fee, or any sanction under

paragaph 3, in connection with a motion to compel or
quash discover.

(c) A par may 
seek, and the court may

make, an award of expenses, including attrney's fee, in

connecion with a motion to compel or quash discovery or
a written response to such a motion, suIlpaft ),y

affda"/Ît, '.iere I the court fids that the following special

circumstaces exist: (1) the amount of expenses, including

attrney's fee, incurred in connecion with the motion or

opposition by the par seekig such relief is unreanably
burdensme iB rBlaâB te é.e resaæees afé.e !'fi; .an

(2) the position of 
the par agait whom such relief is

sought was not reanaly justified in seeking or resisting
the discover at issue.

2

Subcommittee version deleted by
vote; Tr. 898,901.

Substituted version adopted by vote;
Tr. 898, 901.

Deleted from proposal; Tr. 894.



(d) A par may seek, and the court may
make, an award of ,.: .:.:JI eKl'eRes,
iRekiøg iittmey's fe, m connecion witlïi'motion to

compel or quash discovery ora written response to 
such a

motion, søppaft ¡'y afii"iit wlerel the court finds that
one or more Bl the following specia circumstaces exism:
(1) a person šiibjec to an order previously entered under
this paragraph has failed to comply with 

such an order; (2)
a par, II p8faR \lRt di eeRkal af II par, af aø

attomeyi¡~¡.i¡ll.J.l-~ill~lIi¡" far a pmy,
not acting in good faith, has destroyed evidence or engaged
in other conduct that canot effecively be remedied by an
order compelling or quashing discovery; (3) a par,

attmeyj Øf law fi, Iil.I!_BIII has
repeaedly or on a continuing basis: (1) failed te file
timely dise&:er resaøse8, (iOm fied il:~:il clealy

inadequate ~riReeæplet 4iaçovery respÔñ$es;v'(íÜflm

failed to coni'tly with specific requirements of a discOvery
rue, subpoena or order; or (k) prapa\lRåed mB;il.
discover reqests or Hi objecions te disee~:e;"':iiiel
.. are not reaonaly justified.

............. (e) A motion to compel or quash discovery, or
a written opposition to such a motion, that also seeks 

either
recovery of expenses, including attrney's fee, or

imposition of sanctons shall so sta an shall ¡'e Slp6fted
hy llda':it e"/ideøe deserihiB II. specifically the
ac or omissions constituting special circumstace under
paragraphs 2(c) or (d).

3. Sactions. II lliâa te 8f iR Ii. ef th,
"lief pfadêet aha':e ...
.:

.:.......... the "êØurt
may"'. make an order imsing one or more of the
sanctions set fort below. Any sanction imposed must be
just and must be direc to remedying the paricular

violatons involved. A sancton should be no more severe
than necessar to satfy its legiti purses.

(a) Reprimdin the offender iR Mæag,
eHler puèliel af priv-l;

(b) Disallowing fuer discover in whole or
in par;

(c) Assessing a substatial amount in .-

iilB expenses, including atrney's fee, af diseè:;;Y':'êrlf;
(d) Deemig cert fact or maer to be

estalished for the purpses of the acon;
(e) Baring introduction of evidence 

supporting
or opposing designated clai or defenses;

3

Deleted from proposal; Tr. 894.

Deleted by vote; Tr. 902-03.

Subcommittee edits approved by
vote; Tr. 90-03.




