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RULE 166d.
REMEDIES

FAILURE TO MAKE OR COOPERATE IN DISCOVERY;

1. procedure. If a person or entity fails in whole or
in part to respond to or supplement discovery, or in seeking
or resisting discovery abuses the discovery process ~
manner contemplated by this rule, the court may grant reliefas set forth beiOW. .

(a) Motion. Any person or e.ntity affected by such
failure or abuse 

may file a motion 
"specifically describing

same. The motion shall be filed in the court in which the
action is pending, except that a motion invoiving a person or
entity who is not a party shall be filed in any district court
in the district where the discovery is to take place. Motions
and responses made under this rule shall be filed and served

~~e a:~~i\i~n~~aitt~eR~;~~e~l a:n~f 2~:~t~~~:ar;~:sm~~Í~~t:~a~1
contain a certificate that the movant (or movant's counsel)
has, in person or by telephone, spoken with the opposing party
(or ,if the opposing party is represented by 

an attorney, with

the opposing party's counsel), or has made diligent attempts
to do so, and that in any such conversation. a 

bona f ide effort
was made to resolve the discover is u e without the necessi-

y of cour in ervention, and that such efforts 
have failed.

(b) Hearinq. Oral hearing is required for motions
requesting sanctions under paragraph 3, unless waived by those
involved. No oral hearing is required for motions that
request relief . provided by paragraph 2 and that do not request
expenses, including attorney's fees, or sanctions 

provided by

paragraph 3. . The court shall base its decision upon (i)
pieadings, affidavits, stipulations, and discovery results
submitted with the motion; (ii) judicial notice taken of the
usual and customary expenses including 

attorney's fees and the

contents bf the case file; and (iii) testimony if the hearing
is oral.

(c) Order. An .order under this rule shall be in
writing. An order granting relief or imposing 

sanctions shall

be against the party, attorney, law firm, 
or other person or

entity whose actions necessitated the motion. An order
imposing sanctions under paragraph 3 of this rule shall
contain written findings, or be supported by oral findings on
the record, stating specifically (i) the conduct meriting
sanctions; (ii) the reasons 

for the court's decision; (iii)
why a lesser sanction would be ineffective; 

and (iv) if the

sanction would preclude a decision on the merits of a party's
claim, counterclaim, or defense, the conduct demonstrating
that the party or the party i s counsel has acted in flagrant
bad faith or with callous disregard for the rules.



2. Motion to Coinpel or Quash Discovery.~er~
(a) The court may compel) G£ .q1i:Hi"ldiscovery. ;i

Rule -l6L.~
pre'.ride~

-by

(b) Except in cases involving special circumstances, as
set forth in subparagraphs 2 (c) 

and 2 (d), a party may not
seek, and -the court shall not award, expens.es, including
attorney's fees, or any sanction ~ paragraph 3 , in
connection with a motion to compel or q~a~R discovery.

(c) A party may seek, and the court may make, an award of
expenses, including attorney's fees, in connection with a
motion to compel or quash discovery or a written response to
such a motion, supported 

by affidavit, where the court finds
that t~ foiiowing special circumstances exist: (1) therr
mount .òtt expenses, inclUding attorney's fees, incurred in

~ co nn.e.c.tionw i" th the motion or OPpo$ition by the partys e e kin g
such relief iSrinreasonably burciensom.i::- ~..~~ tiM'
_.J ..iì.~""~..'ì.!"~~; and (2) the position of the party
against whom such relief is sought was not reasonably justi-
fied in seeking or resisting the discovery at issue.

(d) A party may seek, and the court may make, an award of
sanctions under paragraph. 3 in connection with a motion to
compel or quash discovery or a written response to such a
motion, supported by affidavit, where the court finds that one
or more of the following special circumstances' exists: (1) a
person already subject to an order previously entered under
this paragraph has failed to comply with such an order; (2) a
party, a person under the control of a party, or an attorney
for a party, not acting in good faith, has destroyed evidence
or d in other conduct related to " . bte ectivel be remedied by an order ashing

covery; (3) a par y, a orn~or law firm has repeatedly or
on a continuing basis: (i) fáï?ed to file timely discovery
responses; (ii) filed clearly inadequate or incomplete
discovery responses; (iii) failed to comply with specific

'~re qu irements of a disc overyr u le , subpoena or order; or (i v)
propounded discovery requests, or raised objections to
iscovery, which are not reasonably justified.

(e) A motion to compel or quash discovery, or a written
opposition to such a motion', that also seêks either recovery
of expenses, including attorney's fees, or imposition o.f sanc-
tions shall so ~tate and shall be supported by affidavit 0 -,
./vident: describi. specifically the acts or omissions consti-
tuting 1Gi'j cirCUm$tance$(~~~~~~;~¿C) VL (,i)~
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Procedure. If a person or ent
to or supplement discove

process in seeking or resisti
relief as set forth below.

Motion. Any person or entity ffected by such failure
may fiie a motion speci~i?alll desc~ibing ~he ~iolationi

y fails 'in whole or in
,or abuses the
discovery, the court

The motion shall be
spending, except that a
is not a party shall be
ict where the. discovery

~
(a) Order. An order under this rule shall be in writinq.

An order granting relief or imposing sanctions shall be against
t.heparty ,attorney, law firm, or other person or entity whose
a.ctionsnecessitated the motion~' An order imposing sanctions
~~der paraqraph3 of this rule shall contain written findings, or
1:esupported by oral findings on the record, stating specifically
(i) the conduct meriting sanctions, (ii) the 

reasons for the
çourt's decision, (iii) why a lesser sanction would be
ineffective, and (iv) if the sanction would preclude a decision
on . the merits of a party's claim, counterclaim, or defense, the
conduct demonstrating that the party or the party's counsel has
acted in flagrant bad faith or with callous disreqard for the
rules..2 . .elia' . ·

The court may::::"ê"'ompe or quas ,i.scov ry as provided by Rule
166b. In addition, so long as the amount involved is not
~stantiái~ the court may award the prevailinq person or entity
reasonable expenses necessary in connection with the motion,
including attorney's fees. The court may presume the usual 

and
customary fee in connection with the motion is not substantial,
unless circumstances or an obj ection suggests such award may

AUM01 Doc 2109.1 ~:~T~-:/~- 'r



preclude access to the courts. An awar of es that is
substantial is governed by paragraph 3 (c) . otion is
granted in part and denied in part, the cou apportion
expenses in a j ustmanner . The court may se orders
without any finding of bad faith or negligence. shall not

~æ:~a~~~:i:~:!~!:~or
37 Sanctions. In addit,,L,to or in lieu of the relief

provided above, the court may r ~L ~an order imposing one or more
of the sanctions set forth below. Any sanction imposed must be
just and must be directed to remedying the particular violations
involved. A sanction should be no more severe than necessary to'ç;
satisfy its l7gitil!ate purposes. ii*~~~:~::'::;:;~" mx......

" (a)I::Reprimanding the offendel3 ",..,......£.i~~;~,,:::,....,' g.:;:;;~;~~,::::::x~ publicly VL 0-
priva-Lel:; f; -"" " " or in art.

expenses, including

shed for

!~tto~:~' ~~::~;n~~d!~O;:~~ O~r tri~; in

the purposes of the action;
(e) Barring introduction of evidence supporting or opposing

designated claims o.r defenses;
(f) striking pleadings or portions thereof, staying further

proceedings until an order is obeyed, dismissing with or without.
prejudice the action or any part thereof, or rendering a default
judqment;

(g) Granting the movant a monetary award in addition to or
in lieu of actual expenses ~;

(a) Reauirift~ eemmaßi~y ser~iee, pre sefte le~al services,
oefttia1:iß~ ¡Offal eEfoatieft , er etaer aer..ieEis 1 er ,

~~ili~pii.n~.. s~6~e~;~ra~~~~~s p~s:~:t j~~tparagraPhS ~)

fý3 (c) )or 3 (g) shallot be payable prior to final judqment, unless
the court makes wr." ten f dings or oral findings on the record
stating why an ear ier ass ssment of the award will not preclude
access to th co t. "

.

at
s under this rule shall be operative

y the court.
r under this rule shall be 4eemed to b~
, subj ect to review on

rson or entity affected by the order may
r as a party to the underlying jUdqment.

0-

~
ni~
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SUi¡estt chan¡es to Rule 166

Riile 166(1)(;): In the new laguage regardig the certficate of conference, delete the
words "without the necssity of court inteention. "

Ren: These words ar unnecsa beuse the fig of the motion is a reuet for
cour intervention, and the certficate shows tht the paes tred to relve the dispute before

fig the motion.

llule l~(l)(b ): Chage subseon (ll) to rea "judici notice taken of the contents of the
ca fie and the usua and customa expenses, includig atrneys fee. "

Rean: To clafy tht the word "including" doe not modfy "contets of the ca fie. "

~\f'.

:Rule 166O)(c): Chage (c) to rea "Assssing a substati amount in discver or tr
expese, includig attrneys fee"

Rean: To clafy what "of discver or tr" modes.

Rule 1~(4): Chage title to "Time for complice"

Ren: To more clealy indicate the contets of the subseon.

A1J21261.10l



JLYNS AN BOONE, L.L..

1100 Burnett Pia_
SOL Cherry 8treet

Fort Worth, Tøu 78ioi.4,'f06
Telephone: (817) 347-8800

~tf
RECEIVR WAITIGt N

Address:

TELECOPV COVER PAGE

Luther H. Soules. II

Soules. Wallac

RepublIc of Texas Plaz, 10t 
Floor

175 East Houston Street
San Antonio, Texas 78205-2230

Deliver To:

firm:

Sender.

(210) 224-5400

David 'E; Kelter

Telicopy/Fax No.: (210)224-7073Telephone No.:

":\f"

Sendefs 10 N~.:

sender's Contact

9227 Sender's Ext. No.: 6629 Floor No.: 13

Carolynn A. Leber Ex. No.: 6632

Client/Matter No.:

Confimiation:

12941.5 Client/Matter Name: SaaT Activties

Machine

Tota Pages ~: 10

Date Sent: Date Confirmed: Dat R...nt:

Time Sint Time COnfirmed: Tim. AHem:

P.. call It (117) 347....1 If YO en1. .nv Prolti. RGlvg.

TlLlOOPIER HUM_
(817) 84748

COFIENTIAUT NOT!

The Il'formaUon tlntantd In \hI. facmile mGM i8 priviled and confidential Æld ia lnten ói-V fór i"i UI of it. aclfl"". The

term pnvitge and oolídenÖI inol., wit Imitation. atmeyo(lient piiQl OOMmunleaona ator work PIOlict, tn
tea..i-, ¡Qu' IlV othr prgn.ta i'foimti. Natt-i; in ih farn" ÌI intiM: ~ it. alOm-i or itl .cllInt lD coMlllute It -ir of
th co1llty of ti meu If tie i-r ofll mege la not the Intend l8cflenl, or empoyivntDf 1M ¡'l-ndM
repient. you ire here notied \hit an duplitin. or d1ltrbu1inof ttie communioDon is un.irid. If you haVt hl1v itle

M.au 11' imi r, pit.. l'ot ua tiy ttllfliCI ilmlaWf 10 tiat WI OM ange for th return or lb, oitlna docmente to 1.. at 
no

CO to yo.
CCIl ,. HA'n..1) BONE. LL...

ALL RIM' RØER

1.o42111.0t



HAYNES AND BOONE, L.L..P.
ATTORNEYS AND COUNSELORS AT LAW

V''ERS IJ ~ NUMI:

l:ø ElI'NET PI
FORi WORT. raM 78102.4TO

1lI.ONE a1713~oO
~ l111:w.l

Al:i
R: ',

l4LJ~
SN ANNIO

(817) 347.6629
8000.856

Novemer 18, 1998

Luth H. Soulei Iii
Soues. WQ1oe
17liEaat Ho..toiiStreet

San Antonio, TeD 78206..2230

Rø: Discoer Tas For

Dear Luk:

Yi, Te18CDV tiiO) 2247078

Enclosed please fid a brief iiihumna sketch" of th work done by the
Discoery Tak Force. I hope it wi be he1pfufor the meeti th weekend.
Natural, I would be delihted to mae a more in-depth report at th 

nex
meetina.

DEK:c
EndoslU
f-011884.01
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FROM:

RE:

1H SUPREME COURT ADVISORY COMMITE

David Keltner

Disery Task Force Update

Inuoduc'oD

The Disery Task Force. which iis nearini the end of 111 iwipmontl has been
meetiDI em a regular basi for over two years. By and larie, the Task Foree hu operated
OI I COI15eltSUS basis. We have analyzed all of the criticisms and problems witb the current

disry rule. which have been brou¡ht to our attntion and have considered aU of the

suiieitioii forchan¡ts which have be-en made by others. Additionally, we have reviewed

and itudied the discery rutes of me other 49 states and the District of Columbia in order

to 11ø idea and luliestio11 regardini how to deal witb certin matters.

Our w&kprodiict ~n~c finalized at the last tw meetiiigs where we win attmpt
to reach i conscnsus reiuding propo.d changcs. Mìn ority viewpoir ts wil be memoriaId
in the ruial report. We hop to present to the Supreme Court as our finished prodct three
separate documents: a set of proposed amendment$ to 

the discovery rules (RuleI166..21S):
a commentary which win discuss the rationale behind certin changesand,in some eas,
the operation of several of tbeproposd rules; and 

the rules. as we propos they be
amended, rearrnsediDto a new format.- the Texas Rules of Civl DilSeiy. Discssd
below are the more important chanaes which we have approved to date.

ll~or C-laniei

1. LimitC9 Mandato!) DisclosH. One of the most frequent and serious
colaints we received was that basic discovery was becoming diffwli to obtain. For
example. no one would deny that a part has the right to discover the names and loction$
of persons with knowled¡c of rele\'ant facts. Howeve,r, some lawyeJ1 have started objedinl
to tbeuM of an interrogatory which tracks the language of the rule ('Pleas statetbe name
and location of .n persons with knowledge of relevant fact"). ThUs, we drafted a

Mandatory Disclosre Rule which we hope wiD make it virtually impossible to iet into
diutes OYllthe for of buic disery. The intent was to create a procure which. if
foDowedinado the acquisition of basc information into a Dearly dispute-tm exerci The
Mandatory DislOlre Rule coen thefoUowin¡ matters (1) the Identity .and loction of
penon. with knowledie of relevnt facu; (2) the identity and loction of exrt witness,
the $\bject ma1tr of the exert'. testimony, the mental 

impresons and opinions of the

exert and a ienera! ISJrunary of the baH Cor the m.ntal impressions and opiDioii (3)
the matters specified in Rule 166b(2)(f) regarding indemnity, insuriiig and settlement

i




