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1 CHAIR1ViAN' SOUhRS: ar.e i.n sess1.)U, and 1:

2 asJ J on ¡iafty i\¡lorr:i s to bj s report. em seal:! ngcourt.
3 records. Lefty, you havé the fioo~.

4

5

6

7

8 Th~. is a pJ essure I. 1'10RRJ S d to

9 Chuck Herring.

10 ChuckSOUl.F,S ng, Y:Oìi

11 floot'. It is an important report.

J2 HF.RR1NG:1f everybody
13 si t down, we. wi 1 1 have enjoy,;a.
:i -4 th is, Lef ty ê\nrl I, who j,Æ \ ng:i T, h f"!njoYlíd

1.5 on this made , \thoV.gh.~u \ l gnt:

:i 6" as co-chaj TS 1 hè sâì dth:rswouJ'ti-be an ng :i

17 p"roject~ Al\d ~t t -L t hason

38 been Jjttle at
19

20

23

24

')"he j sstiê' j s ing of the court records,

the materials that you have:

2J report to each member of

we sent: out ayou,

hope SOlíle of

22 you at least brought!'witn ßut packet you have

today, y.ou wi n J)792., and f oJ 1 ow:ing 1 you

find a little memo and there is a

25 draft niJ e just to taJ k about on Page 797. So 792 and than



69

1 797.

2
,

J want to expJ a:i n a ttJ ~ bi t about. t.he process

3 and why we are here on this particular rule and then explain

4 the draft a J j ttJ e bit And then t-1~ have Tom I.eat.herbury

5 here froin 'LJocke Purnell who has done a lot 0'1 the

6 i\'o:rk, and we are go; ng to) et 11) m ¡¡iake a few r'emarks as J

7 and talk about .some of the drafts.

8 The reason we are here j s t.hat tbe J.egj at-ure

:i 0 GoverumEmt Code 'wh:i oh appears :i n the mater:Î a) s l r

9 passed a statute which is now Section ii. 010 o~

ll thi.nk, on Page 792 and i.s one sf!ntence long. And that

:i 2

13

:i 4,

15

16

17

18

The Sec on 22 010 says.we are deal :i1)g wi th this ruJ ~

"The Supreme tourt shall adopt ~ules

establj shi og çJu:idel:i nes for the courts iof this

state to use in dete-t:min¡ing whether in biterest

of justice the records in a a:iv:i J including
settlements ,shQuld sealed-- the

interest. of justfee thé:records j.p a cd J caslí,

19 including settlements, should be sealed

20 l.uke appoj n t~d a subcomm:i t t.ee th J.efty and me as

21 co-chat rs and four other. members, Justi.c(~ l?e(~ples and a

22 couple of others And when w~ had t.wo piibJ j c hear:i ngs, tV'e

:n had about f.ort.y. p~op1.e show up total, at those two publlc

24 hearj ngs on NOVE'imber 15t.h ana December j and then

25 Supn~me Coirct had its public hr,ar.ing on 'NovEìmbl')t' 30th f and we
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1 had a couple of hours testimony. A.nd we have rt:;cei ved

.2 hundreds oJ' pages of drafts and J etters and J a't'i En'1

:3 articles and cases on this. A.nd 1. t has been an inte'Y.("!sting

-4 project. It. has been an evo) ut:i onary project 1 the draft niJ e

5 draft 1:,ule is the p-i:'odu(~t ofthat we have got rand

6 consensus And probably nei ther evoJut: on nor concensus

7 leads to ther l;. tei:ary elegance or intelle(~tiial preci.si.on,
£$ and you wiD see that j n the niJ e. I)'he ruJ e that you have

9 before you 1 the draft 1 it is long and it is ii.cuI t, 'ýH':

10 wi) 1 try to take you throiigh j t. It:i S sOIDethi nt¡ to taJ k

11 about. the'!' IJefty nor 1: like pa'Yts of i.t, but it is

12 something to consider ¡ and we want to key you j n on some of

13 the big issues, and I think Tom can do that as well.

14 'J'ha bas:lc structure of the rule, the not:ìon JS that

15 there i.s ce'r.tainlya presumption that the public should have

access to court records. And the rule j s deøi t.o aJJ ow16

J 8 that if someone wan tad t.o seaJ a court record, a moti on imis t

pi:'ocedu'Ye to put that into 'lhß pasi.c pr.oc;edu'Ye i,s

19 be filed, a wl:.tten motion, nòticè ,must be given publ "lc
.

.20 notice 9'j ven w There:i.s a procedure out) inS ng that, The

21 public is allowed to parti.~ipate to intt':'Yvene for the limited
22 purpose of: part:i C) pating on t.hat motion to seal.

23 There is a standard set out for compell "l.ng' need
24 shown j r records are to be .ed. ')'here arethat must

/,5 requirements fo~ the o'Yder, "for the duration O"t the o't'der,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE .AUSTIN, TEXAS 78705 . 512/452.0009
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15

16

17

18
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20

21
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24
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the contents of the o'Ydei: and the tindings that the tr.ial

court needs to make There j s aJ so a provj on des) j ng wi th

tempora'YY emergency oi:ders more or less tracking Rule 680,

the TRO procedure ~ And then there are prov; sions deaJ j ng

wi th continuing jU'lisdiction and appeal because one 0'( the

probJ ems -- and 'I'om can speak to thj s-- one of the probJ ems

that the press has had in the past, they have not found out:

about seaJ; ngs unti J after p) enary juri sdj ct; on of the trj aJ
court has expired. And that has been a majm::' prob1.ein because

we don' t. yet have a rul) ng on the med, ts out of '1'axas

appe 1 late c;:ourt dea 1 ing wi th exact 11' the standard that shOll1.d

be appJ i ed bE-iCaUSe j t has been hard to have rev)

We have had input from, cer.tainly, plainti f.fs
J awyers, defense bar, the :inteJ) ectusJ property bar, the
family lawyers, public interest groups " All kinds of people

have come before us and some of them even come out. of the

woodwo'Yk before us. But it has been a i:eal interesting t

interestj ng process.

The three cases J would J j you to keep j n m5 nd as

25

you think about the rule 1 the mechanics t the th~ee kind of.
tough cases or pa:radine caSR$. OnR of them :i s the trade

secrets case. What do you do in a case wher.e somebody ti.les

su:i t to protect a trade secret or t.o enforce a 'J'ort remedy

for misapp~opri.ation of a trade secret? How do you handle

that under this ruJ e? :Tnte) J ectuaJ propert:y J awyers are very
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4

5

(;

7

8

9

16

JJ

12

13

14

15

16

17

18

19

20

2:1

23

24

25

7 ?

1 interested in this because of. that qìJ.est ion R

Anotber case is the famj J awyer -- famj J l' bar has
repeatedly emphasized the case of small ch1.1d"Y.~n who perhaps

have been sexual)1' abused and~¡ho are below the age where

they are aware of. that 1 and those reco"Yds, they contend t

2

should certajnly sE-~aled and that chi 1 d shoul d not be

? ?

infl icted to p€fl:petllal e:Kposure of public; records of that
thei r background

The third case j s a products J j abj J j case.

do you do if you have a products 1 iabi.l it:y case and a publ"Ì:~

hazard sun:aces course of dj scovery j J1 that case? How
do you deal with that?

Keep these three exampJ es :i n mi nd as you trdnk

about the mechanics of this rule and how we deal th it.

':Phe j ssues we wi J 1 get j nto, )- want you to th:l

about whether di.scovery materials should be i.nchided wi.thÜ1

the defin:i tion of court records and go into tedJ whether
the rules should apply to settlements that are not filed, the

defi ni tj on of compel) 1ng need 1 and then trade secrets.

IJet me just '~un thr.ough very quickly the r.ule

:i tseJ f and the burden of proof a) so. I.et. Tle run through the
rule. If you ha've got it, you will tur.n to Page 797, I

wi) J take you through :i t very quickJ y.

'('he first section has definitions, and it has th-ree
subsections. CompeJJing need is the first one Protecti E'i
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1. i.nte'Yésts is the second one. Cmirt 'cecot'ds is the thixd one.

2

3

4

'J'he compelLing need, that is the standard t,hat :is

going to have to be shown it you want to sea 1. court recor.ds,
and compelling need, as you see there, the first sentence

says it is "the existence of a specific pro.tecttble intei:est
overriding the presumptj on that all court records are open 1.:0

the general public," and the then the four. things that
be shown to establish that compelling need

The fir.st one is a specific interest that clearly

outwej ghs the :i nterest in open court records and that the

spec;' fic interest would suff.er iI¡rmediateand i:i:"r.epat'able har.m

if the court records are not seal ed~ That:i s the f:i rst
requirement under that. Specific interest clear.ly

outwe:i ghing the j nterest :: n the open records.

The second one is basica that

5

is no

restrictive alternatjve. Sealing is necessary because there

is no less restrictive alternative to protect that intel:est~

The third one, Item (cl theTeis the øealjng wi))

effectively protect the specitic interest

broad

thout be'Î1.g over

And the fourth one :is the sea) j ng J J not rest;d ct
public access to information that is detrimental to public

heal th or safety 1 or :i f the j nforma t. on concer.r.d ng t.he

administrati.on of justi.ce, basically, that "'ntm:'mation that

r;iould show a oJ ation of: any' law or ;i nvol'vecl the mi suse 0)"
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1 publ ic funds.

2 So those are the four requi rements under compeJ:1:l ng

3 need. Now. compelling need references protectibte

4 that next Secti on 1\10. 2. :: tend zes some protect:! bJ e

5 interests And what this is is an attempt to 'with some

6. of the hard caseS, sorne of th(~ j nterests the peopJ e have

7 said, 1, these circumstances, some f.o"t'm of seaVui.g

8 should be just:! fj ab) e. Ànd h€~re are fOUT of the categorJ es.
9 l'1any were suggested, and these isn:-en't perf.ect. and as i:

:1 Ö ned ther Lefty or I vouch for or probably J J defend hardJy
11 any part of this rule. ßut in any event, the four i.ntert3sts 1

12 the first one is ba.s:icaJly a right of privacy or pr:Îv:iege

13 under the rules -- under the rules of evidence. The second

one 1 s a consti tutj onaJ. r:: ght. 'J'hethird one j s trade
15 secrets. And, again, we will come back to that because the

16 trade secret lawyers and the j ntE~J J actual property bar have a

1'7 problem ttiith the we have done that or the wai,? i.t appears

:18 in this draft. And the fourth one j s the sexuaJassamJ t-type

01: situation,the protect.ton 01: the identi.ty or. pri.vacy' of an

20 j ndi vi dual who has been the $ubject of a sexuaJ J y-reJ at.ad

21 assault or i.njury'. 'lhose are the foi.:r. 'l'hese are not.
22 exhaust.:i ve, but the four protect. ve j nt.erests of thE! ruJ e or

23 this draft at least sets out.
24 Next, Item 3 under Paragraph A on the next page j s
25 court records. And this parti.cu.lar draft, you 11 notice,
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1 basically de'fines court r.acords as to what. is t'U.ad in ('!()lH:t

2 and spec:i fj caJ ly axc) udes dj scovary material s And that has

3 been a big point of discussion wi 11 discuss that th
4, you:in a moment, pros and cons of d:i scovery mated aJ s as
5 being a part of the court records.

6 1-1e go j nto Paragraph rl, and that, sets out

7 basically the procedures for the notice and the hearings and

8 the orders. Subpart A thÉire 1 Subparagraph A under :11 tal ks

9 about the hearing and basically provides for. an open COlrct

10 hearing would aJJow this draft -- would alJow an in camera

11 hearing if, otherwise, the matters that are sought to be

12 protc-!cted wouJ d be reveaJ ad or dj scJ osed :if you had a pub):i c

13 hearing in that lim'i.ted circumstance. But basically, ëH1. open

i -4 court hear; ng .

15 A t the heari ng, the court. can cons:i der at dav:it
16 evidence i t the affiant is present and ava"llable fot'

17 cross-exarrd natj on, and then any person not: a party can
18 inter.vene in the proceeding at the hearing stage -- or really
i 9 at other stages 1 as we) ) 1 the way the rul e j s wrj ttan -- for

20 the limited purpose of. par.ticipating on that issue, the
21 sealing issue. Ànd that :is tihere the press, at tjmes, after
22 the f.act, has been excluded. 'rhey said you didn't inte-cvene

23 t:imely, you didn't have an opportunity, you d:idn't.
24 participate in a timely f.ashion. Sotha goat is to let tha
25 press or pubJ ic part:l cdpate on that J j m:i ted j,ssue of seaJ:i ng,
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Now 1 the second part d~a Is with notice. frhe~e IDiist

be a wri tten notice fDed. The moving part.y j s to post a

publ i.c notice at the place where you post public records

¿¡ea) :i ng th county government 1 not:i cas j=cir meet:i J1gs of

county government That notice is to be posted 14 days
before the hearjng~ Now, jf we get :into theruJe Jater and

we have an emergency ex parte e~ception to that, but in

generaJ, :i 4 days pub):i c noti ce, That not'; ce, the nil e --

provision there sets out the contents of the notice, provides

that the parti es shaJ J fj J e a copy wi th t.hE= cJ .erk and forward

a copy' to the cle1:k of the Texas Supreme Cou~t so that there
will be a central location '\iVhere the press can checlr to j"'ind

out what sealing is going on around the state. That was a

big :issue that the pre:ss was very 1 very j nterested j n 1 and we

discussed a lot of procedures, but that is the one in this

draft.
The thj:rd provis:i 011 there is the temporary seal:i ng

order. And as I said be'tore, that basically tracks Rule 680,

the TRO procedure And the :idea is that in a case where

25

seal iug is necessary immed.:..ately and there is not time for

the pubJ j c not:i ce and the pubJ j c heaY':i ng that there can be an

an appl i.cation with affidavits and that the i:mmedi.ate need

can be estabJ:i shed. A 14,-day order ti me per) öd ;i s aJ J owed

with up to one extension unless there is agreement for

subsequent extensions, just as we do under RuJ e 680 for TROs 1



77

1 and then a motion to di.ssolve that kind of temporary

2 emergency order can be f:l J ed j n two days not; ce ona mot.: on

:3 to dissolve. again. just as we have under 680. So that

4 j s the emergency temporary order procedure.

5 A Subpart 4 thei:e that i?ai:agraph 'ß sets out or just

6 makes reference to :i s the fj ndings and sp.ac:i caJ Jy requires
7 the trial court to make a finding demonstrating the

8 compelling need as that term was defined :in the first section

9 of the rule.
10 Subparagraph 5 deals with the seal :ing order and tbe
11 contents of the sea 1 Ü1.g order. i:t prov-ldes 't1hat shall in

12 there~ the cause number, the style, et cater., the tjme
periOd 'for which the orde-r shall continue '(or which those

J 4 records shaJ J be seaJ ed, and :i dent.:i fyj ng t.nOSf! parts of the

15 le that will be sealed and those parts that will remain

16 open And j t provides that the o;¡~der 1 1I1h:l J e :i t needs t.o be

17 specific, shall not reveal the in'f.ormation sought: to be

J 8 protected.
19 And then Paragraph C deals with cont.nuing

20 jurisdiction, and this is ,again, the attempt to make sun~

21 that the press, if they find out after the fact a:fter
22 judgment has been entered, where otherwise plenary

23 jurisd:i ction has expired j n severaJ cases j n Texas, the~l have
24 an opportunity to come The court has continuing

25jud sdj ct:i on over the sealing order * And then the appeaJ
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1 right 1 it provides 'for an appeal. except as to those

2 temporary emergency orders, except as to the J 4-day orders!

.3 it would allow an appeal.

4 Tbat, in very brief fashioD, is the outline of that.
5 particular d-iaft. are. as I say 1 seve-ial issues Oue

6 of them is discovery. :r don i t think Tom real J y ~i'ants to

7

8

speak to the discovery issue. can come back to tha t in a

minute. Settlement agreements 1 we ivant. t.o k about that 1

9 but! don't think you are interested in that And
10 trade secrets 1 r don't thi nk you are :i nvo) ved th that. one.

11. i'~he standa-id o'fproot 1.s a question, if. you wUl go

12 back and J ook at -~ j f you wi L J J ook at the compel J :i ng need 1

13 that is the very 'first sentence, the second sentence, really.

14 It says "'lhe mov:i ng party must estabJ:i sh the foJJ ow:: ng" And

15 then it lists those four "factors.

16 Well, one question is whether that should be by a
17 preponderance of. the evidence or by clear and convincing

i 8 evidence. I think that is one of the poi ntsprobabJ y you

19 wanted to talk on, Tom. So why don't Y01.l take it the~e and

20 then ')"om Leatherbury and John McEJ haney to represent t.he

21 Dallas Norni.ng Ne'(1S really dra.f.ted the very ini.tial version

22 0)'= t.his ruJ €i that want through many fferent forms and d:i d

23 jus t a whole lot o.¡: work 'for the commi. t tee, and we were very.

24 very apprecj a t.:Î va of that.
25 i'J'here :í s a current. vers:Î on that -- r th:î nk his most
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1 current version we at'e going to pass Ol:it, and î.t will also

2 have some of tbe other current. verfd ons 1 navj d Pe)""ry' ~

3 version and David Chamberlain' s vet:sion, in this pack~':t we

.4 wi J i pass out now. don ~ t you draw some the

5 di. f.fe"Yences between thi.s dt:aft and the one -- the mOst t:t;cent

6 vers:í on that you have"

7 MR IJF:A'jlHERrlURY: Sure. In the packet that J

8 got from Chuck earl i er in the week, our most recent draft

9 says draft 12/26/89 up at the top and. it was Attachment C,

10 Chuck, is that the same as j n
11 I'lR. HERRING: That is what is going out ri-gh-t

12 now.

13 MR. LF:ATHERBURY: Okay.

14 MIL MORRIS: nid any of. you get this, bound

15 book? Okay, we) J 1 J thought ,you had :i t.

16 ,:n:iS'liIC8 nOGGETT: It is undet' ''l~ab c.

J .. l"JR . HF.RRJNG: If you ha.ve the bound book J..!\. .1,.l.JJa l.

18 we sent out to everybody, and you may ot' may not have gotten

19 it, it wjii be under Tab C. We are going to pass out a copy

20 of Tab C and the other versions "Yight now.

21 i"1R. r,F:ATHERBURY: J can go ahead and get

22 started because I know time is sho-rt. I tried to compare our

23 most recent draft, lo1h:ich is Attachment C, with the draft that
24 Chuclt ci'tculated as the co-chairs' draft. Änd 1: will just
25 rfalk through it and show you the points of agreement. and
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1 disagreement and be happy to answer any questions you have

2 Under the defini tion 0)'" cempe) J j ng need, j:n our

J draft, Attachment C, ()ne .of the fit'st thi.ngs we get up frcnt

4 is the clear and convincing evidence standa,rd that we t.hink

5 the apprcpriate standard given the fundamental nature of

6 this right to access t.o informat:i on that is on )""i J e at the
7 ceurthouse. 1:t is a standard that the courts are familiar
8 with. Clear and convjnchig evidence :is used :in c:ivjJ
9 cOIDinitment cases, in terminati.on .of. parental rights cases,

:i 0 i ibeJ cases to assess certain :i ssiies oJ'" fact such as thE'

11 existence .of. actual malice. And we believe strcngly

12 that that rather than the preponderance of the evj dance

13 standa"tdthat others have advocated is appropriate to seal
14 court records that are actuaJ Iy on fj J El at the courthouse.

15 Our draft ,as well as Chuck's draft. ':1.ncorpo'Yates a

16 balancing test in this definition of compeJJing nead

17 believe that the co-chairs' draft dilutes the balancing test
1.8 a ),ittle bit and unacceptably.

19 In the definiticn of compeL. 1 i:ng need in the

20 ce-chairs' draft, we would enter a Jine after "spec:f:io

21 protectible interests," which we wculd add "is substantial

22 enough to .override tbe presumption that aJ J court. records are
23 open to the general public." 5.0 we would suggest: that

.24 JnnerJineat:len:in t.he co-cha:irsl draft to jive more CJOSfoJJy

25 to what we have in cui: draft, whi.ch i.s Attachment c.
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1. Ou~ fear there is that th the enume~ation of

2 certain protectible j nterests, the deti n:l t.j on of' certa:i n
3 protectible interests, that the definition 01: compelling need

4 j n the co-chai.rs' draft j s not expJ j cj t enoi.igh about the

i-:: balancing test 1 and cou~ts may f.orget that all that there

6 are other parts of the balancing test. in add) tion t.o the
7 establ ishment of a protectible interest.

8 'j-lhere j s some Jangm'lge j n our draft C ch drew a

9 lot of heat and not much l~ght about me~e sensitivity,

:i 0 embarrassment or desi re to conceaJ the deta:Us of :I j t:i gat:1on

11 is not in and of itself a compelling need '"('hat has been

:i 2 del eteò from the co-chai rs' draft. And whiJ e we think that.

13 is stil i an accurate statement of the law, 1: think i t: d~i:tws
14 more controversy than j t deserves and so are not real J y
15 insisting and advocatÜ1.g that, although it is a correct

16 statement of the law
17 Band Care jdent:i caJ between the co-cha:i rs' draft.s
18 and our d~aft talking about less~est~ictive alternative and
:i 9 . finding that sea) ing J J actual protect the j nterest öf

20 the person that sought to be p~otected wi th01Jt being ovp.~

21 broad~

22 )) j n the co-aha; rs i draft adds 'that f:i naJ phrase
23 "that violates any law or i.nvolves misuse ot p1iblic funds or

24 public or):; ce~" We take a broader approach that any

25 information about the administration of public otf.i.ca or t:he
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L operation ot ÇJu"rermnent should not be si~aled and would

2 more absolute test on that than the co-'chairs' dra1~t
3 currently provides for by deleting that language.

4 We did not enumerate protect) ble ;I nterests

5 specific protectible interests that t.fould be covered this
6 rule. J" guess our preference is for nospec:if:lc categorjes

7 and to remain general and just talk about speci fie

a protect:lble i nterest.s 1 aJ though ~.¡e can see some benetj tto

9 spelling out speeif1.c categories Again, the is in

10 the trial court you come j n emdyou say "trade secret," the

11 judge looks at protectible ;.nterests and Y'O'll haVf~ trade

12 secret. And that may be the end of the d:i scuss:i on thout

13 going through the balancing test that is necessary
14 In add:ition, 1 try to think of some constitutional
15 right that would war1:"ant sealing, and I re.al eouldn' t come

16 up wi th one unJ ess you accept that thare j s a constj t.uti on
17 right to privacy, and I am not sure that is the case. So!
:18 have questions about~Hc) 1 J mean, 2Cb) 1 protectibJe

19 interests, and that would cover 2.

20 As Chuck said, the defini tion C)e: court records j s
21 the sanie We did not want to hi ta off tha discovery fight,
22 wbether discov€~ry is subject to the same standards of sea; :ìng

23 as documents that are actually on fi.le at the courthouse. We

2'4 think:it is very :important to get a ruJe :in pJace about the

25 documents that are actually filed at the cour.thouse and
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1 certainly would encourage any f1.rthe~ stl.idy about di.scoV'er.y

2 and sealing of discovery and prot.ect:i ve orders and so forth,

3 but thought that Nasa study best left to another and not
4 for th:i s rule So our rule 1 s:i mj ) ar) y, won) d not. affect

5 discovery.

6 Our ruJ e 1 as well as Chuck.' s draft'r wouJ d affect

1 settlement agreements that are actually fi led at the cour.t,
8 but would not reach beyond that. 1 and try to make pub) j c

9 settlement agreements which were not reqt1ir.ed to be led and

:i 0 whi ch wera not fj led wi th the court.
11 There is a very crucial sentence in ß of our draft
12 that j S omi tted, an :i ntroductory sentence whi en st.ates.

13 "All o-cders of any nature and all opinions
14 made in the adjudication of cases are specj fj call y

15 made public information and shall nevei: be sealed "
:i 6 It :i s that fj rst sentence j n J1. That) anguage

17 tt:acks exactly the Open Reco'Yds Act language in Sect.ion 61?.

18 We think, if anything, shouJd be public rt:is aJ) orders
19 and opinions that are made by the court whi.ch actually

20 expla:i n the reasonj ng and t.he TnJ j ngs of the court. And t.h:i s

21 language was included in our draf.t to respond to
22 part:i cu) ar -- at least one part:i cu) ar s:i t.uad on where an

23 order w'a.s sealed and the party sl'eking t:o unseal the'Yecords

24 could not even be told the bas:is for the order by the:ir
25 lawyer. 'l'hat was the Tuttle Jones case. So we think that
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1 that is a very critical --

MR. 1~10RRjS: no you irdnd cJar:ifying for me

what you just said? t mean Why Ù'll this particula~ Open

Records Acts phraseology :important to you?

¡"iR. HERRING: I think the reason we left--i..t

out, it is in the Open Records Act.

lVUL lJEATHF;RßURY: 1.. I think it belongs

the rules too f and r wi J 1 tel J you why f because there j s a

ve~y fundamental debate about whether the Open Records Act

applies jn any fasbion to the judiciary or to court clerk

files. And so we thought in an abundance of caution, f:ince

we were doj ng thj s and there rea) J y didn't seem to be much

dispute at the coriimittee It=vel, that that language should

) eft j n here to cover any possdbJ e 1 oophoJ E'S :i n the

application of the Open Records Act.

We ha've one great concern about the co-cha; rs

draft 1 and that is the provision for in camera hear.ing.

certa:i nly are sensi tive to the probJ em of br) 1)9') ng and havi ng

to file trade secret information or other types of

protect; ble :information with the court and recognize that a

potential -- an open hearing always has the potential to

reveal the :information that is sought to be dj sel osed. rh~t

.2

in camera hearings, in my view and expe-ri.ence 1 rea 1. have a

great potentia) for abuse. r think you wou) d fj nd an almost

indiscriminate use of the i.n camera hearings because of --
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because in every situation an open hea'ting might t'eveal the

J nformation sought to be protectød. And we wou:1 d urge that

that be handled tht'ol.i.gh inst:r.uctions ft'om the to the
lawyers not to reveaJ it j n their questj oni ng as w'as done j n

tha oralai:guments at Tuttle Jones -- in the '1:'uttLe .1onaß

case 1 wh:l.ch some of you may be f am; J j ar w:i th, j nvoJ vi:lg a

fi le that was sealed i.wolving se'Rual abuse of a patient by a

psychologist, and realJy wouJd urge no in camera hea:dng

provi.sion 01: cet'tainly not the one that is included with a
fairly weak showing in the co-cha:i rs t draft,

6

There is a real minot' dif.fet"enti.ation the notice

provi .~don. Our notice provj sion wouJ d reqn:i re the party

giving notice to desc~ibe the type of t'ecords which are

sought to be sea) ed in the not; ce. So actual J y just J i at

them, whether it is plaintiff's original petition or answe1:S

to interrogatories or exhibits to summary judgment motjon,

some brief desc'ciption like that. Ànd I think that is a

good and useful thing to have in the noti ce to aJ J ow the

public to decide 'tyhether or not th.ey want: to come and spend

the time and the effort to attend the heai"':i ng on t.he mot:i on

to seal ~

'J'he not.:i ce prov; s:i on j n Chuck' 13 dr.aft, J am sur'a :1 t

is implicit, but it omits the specific refet'enc.e that the

notice j tseJ f can never be sea) ed And we th:l nk that j s an

important addition tha.t may be implici.t, but. we think we ne.ed



86

1 to be explicit about it
2 ~ir temporary seaJ j ng order provj si on j s te

3 different f'Yom. Chuck's in that -- or from the co-chairs'

4 j n that :i t does not prov:i de for any extensi on8 of the

5 temporary sealing order, and certainly doesn't provide for

6 any extensions by agreement. And there :i 8 a good r.eaSOl1, r

7 think, why there should be no extension to the tenipor.ar:sr

8 seal:! ng orders j n thj s case and why TROpractj ce is not

9 directly applicable in this point. And th.at 1.s once you get

10 your temporary seal j ng order, you have to go ahead and post.

11 your notice, YOl.ir publ io notice. You have to IDai 1. notice to
12 the clerk of the Supreme Court so that j t can be postecl down

13 here as well.
lo4 In the notice 1 you have to specj fy thet:i me f()y-

15 hearing, and presumably, people will look at thest::not
16 and ej ther come to the hearings at the schedriJ edt:i me or

t 7 decide not to come to the hearings at the schedul.ad time.

:J 8 If you get jnt.o asituat.i on where t.here can be

19 extensions and extensions by agreement and so forth 1 "( think

20 it is go:ing to -- j t is not going to aJ J ow t.he pub:l i c to

21 appear and contest sealing orders. I think thel:e wi.ll be
22 confusi on about settings. Thera j s a rea) quest; on j n my

23 mind in the co-chairs' draft about whether you have to go

24 back and post a new notice j f you obtai n an extensi on. Po

25 you ,have have to wait again 15 days af.ter t.hat noti.ce i.s
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1 postador 15 'days before you have the hea~ings ~ So T think

2 that it is not comp) ete And because the pubJ:i c sri ghts on

3 sealed records are involved, as well as the pri.vate

4 1:1 tigant' s ri ghts 1 I would urge the Comnd ttee not to in

5 any extensions and t:o adopt our temporary sealing orde'Y

6 provisJon as it is written in onr dY'aft, which :is

1 Attachment C.

8 'l'here is a mj nor discrepancy :i n the sectj on on
9 finding.sr which is No.4. i.ncluded that the Court must

10 explain the reason for the findi ngs. and we beJ:i eve that is

11

12

important or else you are going to get laundry fi.ndi.ngs

and no exp) anat:i on, no reason; ng 1 no rat:ì onaJ t?. And we :ink

13 that is very important that the court set "forth i tsreasons

)4 )"'o:r sealing the records as well as just mak:ing the f::nd:ings

15 that are required by the rule~ Chuck had included a

16 provision that the findings shouJ d not' reveal the :i nformati on

17 sought to be protected . I think that, of course 1 is

18 understood, and i.¡e don't have any problem w:i th that. J nJ(

19 good lawyers can draft around that and good judges can dt"aft

20 around that and that won't be a probJ.em.Rut :if t.hat
21 language helps out 1 that is fine.
22 The sea) jng order provhd on, we made axp):i CJ t for
23 the cle-rk' s benefit that. in cases were sealing orders are
24 granted 1 there wouJ be two fj J es 1 an open one and a cJ osed

25 one. Thi.s :may be mO'Ye of a semantic dt ffe'l'ence than a
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substantive difterence because, in slibstance, Chuck's, 01: the

co-cba:i1's' draft, :is substant:i aJ J y identj caJ to ours. Rut

there is that one niinor. wording change about two bei.ng
Kept by tbe cJ erK' S offj ce ~

The continuj ng jur:i sd:l ctj on prov) on of ours :i s

virtuaJ J y ident.:i caJ to Chuck t s, and that :i s very j mportant

fr.om our past lawsuits where the press or other parties have

been h.eJ d to intervene too late to chal) enge a lng order
because the trial court ï s jur.isdict ion over the seal ing order

has expired. So that is very important

The appeal provisions -- T want to direct your

attention to the J ast two sentences of our t

Attachment C, the sentencea which begin "Upon such
appeal 1 the tr:i al court's fail ure to mall:e tbe specdfj c

findings r.ea:uired in Paragraph ('8) (4) shall never be ha'cl'n1.ess

err.'or and shaJ J be revers; bJ e error." Ând thén the second
sentence says, " trial cour.t:'s fail:u.re to comply with the

25

notice of hea:rng requirements in Paragraphs (fl) (:) through

(B) 0) shall -render. any sealing o'Yde"¡: void and of no fo-rce

and effect."

That is an accurate statement of the Jaw. We think

the importance of it is such that it deser.ves a place i.n the

rule.. I can anticipate that there l'10UJ d be a Jot of harmless

error cases if we did not have that, and YOll a'Ye neve-r going

to have adequate appellate review unless you require the




