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CHATRMAN SOUNLES: We avre in session, and T

call on Lefty Morris to make his report on sealding court

records. efty, vou have the {loov.

SEALING COURT RECORDS

MR. MORRYS: This is a pleasure I vield to
ﬁhuck‘H@rring, |

CHATRMAN SOULES: Chuck Herring, you bave th@_
floor. Tt is an important report.

MR. HERRING: JF everybody will come in and
sit down, we,wiil gagbégd&fﬁﬁngMWQ have anjoved working on
this. Lefty and J, who Sg thé§§a~ﬁhaﬁr, heve enjoved working
on this. 'H@‘mad@_gkyﬁgﬁa%@,%ghqughmv hen we got appointed
as comcﬁaﬁrs,‘h@ said this would'be an interesting iitile
project. And it hasibeen va@ggﬁmﬁ@w&ﬁﬁiﬁg; but it hasn’t
baen little at all.

The jgsﬂé”j3a§he.gﬁ%§iﬂg of the court records, and
the materials that wvou hav%-béfof@"you,,Tvghink we geﬁt out a

report to each member of tha;CQmﬁﬁhiﬁef%%ﬁéh T hope some of

‘you at least brought with you. But_ 1in:the packet you have

today, if vou will Jgok . at Page 792 and Ffoliowing, you will

find a little memo fromumgﬁan&“ﬂ@fﬁyw,aﬂd{ﬁﬁ@n thare is a

draft rule dust to talk about on Page 797. So 792 and then
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797 .
T want to explain a little bit about the process
and why we ave heve on this particular rule and then explain

the draft a little bit. And then we have Tom Leatherbury

_here from Locke Purnell who has done a lot of the preliminary

work, and we are going to Jet him make a Ffew remarks as well
and talk about some of the dratiis.

The reason we are here jis that the legisiature
passed a statuite which 1is now Section 22.010 of the
Government Code which appears in the materials there, T
think, on Page 792 and is one sentence tong. And that is why
we are dealing with this rule. The Section 22.010 says,

"The Supreme Court shall adopt rules

establishing guidelines for the courts of this
state to use in determining whethev in the intevest
of justice the records in a civil case, including
éettlementé, should be sealed -—- whether iun the
interest of justice the records in a.civil case,
including settlﬂmepts,~sﬁould be sealed.”

Luke appeinted a subcommittee with Lefty and me as
co-chairs and four other members, Justice Paeplas and a
couple of others. And wh@n we ha@ two p#inc hearings, we
had about forty pecple show up total at those two public
hearings on Wovember 15th and December 18th, and then the

Suprame Court had its public heaving on Wovember 30th, and wa
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had a couple of hours testimony. And we have vecsived
hundreds of pages of drafts and letters and law review
articles and cases on this, And 1t has bsen an interasting

project. Tt hes been an evolutionarv project, the draft rule

that we have got, and the draft vule is the product of

consensus. And probably nelther evolution nor concensus
teads to either litevavy giaganc@ or intellesctual precision,
and vou will =see that in the rule. The rule that vou have
before vou, the draft, it 1is long and it is daifficult, but we
will tryv to take wou through it. 7Tt is something to talik
about.. Meither ity nor T like parts of it, but it is
something to consider, and we want to kev vou in on zome of
the big issues, and T think Tom can do that as well.

>

The basig structure of the rule, the notion is tha

0

P

theve is cervtainly a presumption that the public should have
access to court records. And the rule is designed to allow
procedure to put that into effect. The basic pré&e&ure is
that if someone wanted to smeal a court record, a motion must
be filed, a wyrittan moﬁioﬁ, néticé‘must ba given -- public
notice éﬁven@ Thére is a procedure outlining that. The
public is8 allowed to pavticipate to intevrvene fovr the Timited
purpose of participating on that motionm to seal.

There is a standard set out for compaliling need
that must be shown Iif records are to be s@ajéd@ There are

raguirements fovr the order, for the duvation of the ovder,
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the contents of the order and the findings that the trial
court needs to make. There is also & provision dealing wjih
temporary emergency ovders morve or Less tracking Ruls 680,
the TRO procedure. And then there are provisions dealing
with continuing jurisdiction and appeal because one of the
problems —- and Tom can speak to thjg —~= one of the problems
that the press has had in the past, they have not found out
about sealings until after plenary Jjurisdiction of the ﬁrﬁaﬁ
court has expired. AaAnd that has been a major problem bscause
we don't vet have a ruling on the merits outbt of Texas
ap@@iléte court dealing with éxaatly the standard that should
be applied because it has been hard to have reviewad.

We have had input from, cevtainly, plaintiffs
lawvers, defense bar, the in%e§3ectua3 property bar, the
family lawvers, public intevest groups. ALl kinds of pesoplse
have come before us and some of then even‘come out of the
woodwork before us. But it has been a waal intecresting.
interesting process.’

The three cases T would like vou to keep in mind as
you think about the rule, the nechanics, the three kind of
tough cases or paradine cases. One of them is the trade
secrets case. What do vou do in a case wheve somebody files
suit to protect a trade secret or to enforce a Tort remedy
for misappropriation of a trade secret? How do vou handle

that under this rule? Intellectusl property lawyers are veary
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interested in this vule becauss of that guestion.

Another case jg the Family Jawyer -- family bar has
repeatedly emphas{ﬂﬁd the case of small children who pevrhaps
have been sexually abused and who are below the age where
they are awace of that, and those vscords, they contend,
should certainly be sealed and that child should not be
inflictad to parpeitual exposurs of public records of that in
their background.

The third case js a products Jiability case. What
do vou do 1if ymu'hav& a products liabiliity case and a public
hazard surfaces in the course of discovery in that case? How
do vou deal with that?

Keep these three examples in mind as you think
about the mechanics of this ful@ and how we dsal with it.

The issuer we will get jnto,’? wént you to think
about whether discovery materials should be iancluded within
the definition of court records and go into detail whether
the rules should apply to ssettlemsunts fthat ave not £iled, the
definition of compelling need, and then trade secreis.

et me just run through very guiekly the rule
itself and the burden of proof alse. Let me run through the
vitte., Tf vou have got it, 1f wvou will turn to Page 797, T
will take wvou through it verv guickly.

The fivst section has definitlionsg, and it has three

subsections. Compelling need is the first one. Protectible
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interests is fLhe second one. Court‘r@cards i3 the third’one.

The conpelling need, that is the standard that is
going to have to be shown 1f you want to seal court records,
and compelling need, as vou see there, the First sentence
says it is "the existencs of a specific protsetible intevest
overriding the presumption that{al] court records are open to
the general public,” -and the then the {four things that nust
be shown to astéblish that compelling need.

The €irst one is a specific intervest that clearly
ocoutweighs the interest in open court records and that the
specific intevest would suffer immadiate and ivvepavabls hacm

2

if the court records are not sealed. That is the §]

4

rat

o

raguirement undevr thatf Speciiic intevest cleariy
outweighing the interest in the open records.

The second one is basically that theve 18 no less
restrictive alternative. Sealing 5s_necessawy because there
is no less restrictive alternative to protect that intersest.

The third one, Ttem (c¢) there jis the sealing will
effectively protect the specific intevest without being over
broad.

And the fourth one is the sealing will not restrict
public access to information that is detvimental to public
health or safety, or if the information concerning the
administratién ot justice, basically, that information that

would show a wviolation of any law or invelved the misuse of
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public funds.
So those are the Ffour reguirements under compelling
need. How, compelliing need refevences protectible interesis

in that next Section No. 2, jtemizes some protectible

interests. And what this 1is 18 an attempt to deal with somns

of the hard cassas, some of the 5n§@rests the people have
said, well, in these civcumstances, some form of sealing
should be justifiable. And here are four of the categories.
Many weve suggested, and these arven’'t perfect, and as T say,
nejither Lefty or I wouch for or probably will defend hardlv
any part of this vule. But in any event, the four intevesis,
the first one is basically a right of privacy or privilege
under the rules —- under the rules of evidence. The sescond
one is a constitutional right. The third one is trade
secrets. And, again, we will come back to that b@aéuse the
trade secret lawyvers and the intellectual properiy bar have a
problem with the way we have done that or the way it appears
in this draft. And the fourth one is the sexual assauvli-type
of situation, the protection of the identity or privacy of an
individual who has been the subject of a sexuvaliliy-related
assault ov injuvry. Those ave the faurf Thesse are notb
exhaustive, but the Ffour protective interests of the ruile or
this draft at least sets out.

Next, JTtem 3 under Paragraph A on the next page is

court records. And this particular draftt, you will unotics,
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basically defines court vecords as to what is filed in court
and specifically excludes discovery materials. And that has
been a big point of discussion. We will discuss that with
you in & moment, the pros and cons of discoverv nmaterials as
being a part of the court vecords.

Then we go into Paragraph », and that sets out
basically the proceduves for the notice and the heavings and
the orders. Subpart A there, Subparagraph A under R ta}ké
about the hearing and basically provides for an open court
hearing would alljow this drafﬁ -- would allow an in canera
hearing 1f, otherwise, the matters that ave sought to be
protected would be revealed or disclosed if vou had a public
hearing in that limited circumstance. But basically, an open
court hearing.

At the hearing, the court can consider affidavit
evidence if the affiant is present and available fov
cross"éxamjn&tion, and then any person not a party can
intervene in the proceeding at the hearving stage -- or veally
at other stages, as well, the way the rule is written -- Ffor
the limited purpose of participating on that issue, the
sealing issue, And that is where the press, at times, after
the fact, has b@@ﬁ exciuded. They said vou didn’'t intsvvens
timely, you didn't have an opportunity, vou didn't
@art{eipat@ in a timely fashion. 8o the goal is to let the

press or public participate on that limited issue of sealing.
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Now, fhe second part deals with notice. There must
be & written notice filed. The moving partv is to post &
public notice at the place where you post public recovds
dealing with county government, notices Ffor meetings of
county government. Thai notice ié o be poSﬁed>14 davs
before the hearing. WNow, if we get into the rule later and
we have an emergency ex parte exception to that, but in
general , 34 davs pubklic notice, That notice, the rule --
provision there sets out the contents of the notice, provides
that the parties shall file a copyv with the ¢ierk and Forward
a copy to the clerk of the Texas Supvreme Courit mo that theve
will be a central location where the press ¢an check to Find
out what sealing is going on avound the state. - That was a

big issue that the press was very, very interested in, and we

discussed a lot of proceduvres, but that is the one in this

draft.

s

The third provision there is the temporarv seal

Sk

ng
or&er@ And as T said befovre, that basically tracks Ruie 680,
the TRO procedure. And the idea is that in a case where
sealing is necessary immediately and theve is not time fovr
the public notice and the public hearing that there can bes an
an application with affidavits and that the immediate need
can be established. A jd-dav order time period is allowed
with up to one extension unless thevre is agreemant fov

subsequent extensions, just as we do under Rule 680 For TRO=,
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and then a motion to dissolve that kind of tampovavy
emergency order can be filed in two days notice on & motion
to dissolve, again, just as we have under Ruls 680. So that
is the emergency temporary order procedure.

A Subpart 4 theve that Pavagvaph B seats out or just
makes reference to js the findings and specifically reguires
the trial court to make a finding demoustrating the
compelling need as that term was defined in the Ffirst section
of the rule.

Subparagraph 5 deals with the sealing order and the
contents of the sealing ovder. Tt provides what shall be in
there, the cause number, the stvle, et cetera, the time
period for which the ovrdsr shall countinue for which those
records shall be sealed, and jdentifying those parts of the
file that will be sealed and those parts that will vemain
open. And it provides that the order, while it needs to be
specific, shall not veveal the information sought to be
protected.

And then Paragraph € deals with continuing
jurisdiction, and this is, again, the attempt to make sure
that the press, i¥ they Ffind out after the Fact after
judgment has been entered, where otherwise plenary
jurisdiction has expired in several cases in Texas, they have
an opportunity to come in. The couvri has continuing

jurisdiction over the sealing order. And then the appeal
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vight, it proviées for an appeal, except as Lo thoss
temporary emergency orders, except as to the ld4~day orders,
it would allow an appeal.

That, in very brief Fashion, is the outline of that
particular dvaft. There ave, as 1 say, saveral issuss. One
of them is discoverv. I don't think Tom really wants to
speak to the discovery issue. We can come back to that in a
minute. Settlement agreements, we want to talk about that,
but T don’'t think vou are intevested in that either. And
trade secrets, T don't think vou are involved with that one.

The standavd of proof is a guestion, 1if you willi go
back and Jook at -- if vou will look at the compelling need,
that 1s the very firvst sentence, the second sentence, really.
Tt savs "The moving party must establish the Following:"™ And
then it lists those four {factovrs.

Well, one gquestion is whethér that should be by a
prepondevance of the svidence ovr by clear and convincing
evidence. T think that is one of the points probably you
wanted to talk on, Tom. So why doun’t you take it theve and
then Tom Leatherbury and John McElhaney to represent the
Dallas Morning Wews veally drafted the very initial version
of this rule that went through many different forns an&véi&
just a whole lot of work for the committese, and we were very,
very appreciative of that. |

There is a current version that -— T think his most
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cuvraent version we are going to pass ont, and it will also
%ava sone of the other current versions, Navid Perry's
varsion and David Chamberlain’'s version, in this packet we
will pass out now. But why don't vou draw some of the
differences betwsen this dvait and the one ~—'th@‘most racent
version that you have.

MR. LEATHERRBURY: Sure. In the packel that T
got from Chuck esrlier in the week, our most recent draft
says draft 12/26/89 up at the top and it was Attachment C.
Chuck, jis that the same as in --

MR. HERRTNG: That is what is going out vight

oW,

MR. LEATHERBURY: Okay.

» MR. MORRTIS: Did any of you gat this bound
book? Okay. well, T thought vou had it.

JUSTICHE DOGGETT: £ is undevr Tab C.

MR. HERRING: If vou have the bound book that
we sent ouﬁ to evervbhbody, and vou may ov may not have gotten
it, 3t will be under Tab €. We are going to pass oul a copy
of Tab C and the othev vevrsions right now.

MR. LEATHERBURY: T can go ahead and get
started because I know time is short. T tried to compara ouv
most recent draft, which is Attachment C, with the draft that
Chuck circulated as the co-chalvrs’® draftt. And T wiill just

walk through it and show vou the points of agreenent and
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disagveement and be happy to answer any questiouns you nave.
Under the definition of compelling need, in our
dratt, Attachment C, one of the first things we get up frount

is the clear and convincing evidence standerd that we think

. is the appropriate standard given the fundam@ntal nature of

this right to access to information that is on file at the
courthouse. Tt’is a standavd that the courts are familiar
with. Clear and convincing evidence is used in civil
commitment cases, in termination of pavsntal rights cases, in
libel cases to assess certaln issues of Ffact such as the
existence of actuél malice. And we believe very strongly
that that rather than the preponderance of the evidence
standavd that othsrs have advocated is appropriate to seal
court records that are actually on File at the courthouse,

Our draft, as well as Chuck’s drafit, incorpovates a
ba;ahcing test in this definition of compeEBﬁng nead. ¥We
helieve that the co~chairs’ dvaft dilutes the balancing test
a little bit and Uﬁacaéptabiy,

In the definition of compelling nead in the
co-chairs' draft, we would enter a line after "mpecific
protectible interests,” which we would add "9 substantial
enough to override the presumption that &l1i court records are
open to the general pubiiae.” So we woulid suggest that
innerlineation in the co-chalirs® draft to jive more closely

to what we have in our drafit, which is Attachment <,
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Our fear there is that with the enumevation of
certain protectible interests, the definition of certain
protectible intevests, that the definition of compelling nsed

in the co-chairs' draft is not explicit enough about the

balancing test, and courts may fovrgst that aill —-— that theve

are other parts of the balancing test in addition to the
establishment of & protectible intevest.

There is some langiuage in our draft ¢ which drew &
lot of heat and not much Tight about mere sensitivity,
embarrassment or desire to conceal the details of litigation
is not in and of itself a compelling need. That has bsaen
deleted Ffrom the co-chairs' draft. And while we think that
is still an accurate statement of the law, T think it draws
more controversy than jt deserves and so are nobt really
insisting and advocating that, although 1t is a covrect
statement of the law.

B and € are identical between the co-chairs' drafts
and ouv dratt talk{ng about less restrictive alternative and
a Finding that sealing will actually protect the interest of
the pevrson that sought to.be protectad without being ovar
broad. |

N in the co~chairs' draft adds that Ffinal Qhrasa
“that violates any law or involves misuse of public funds ov
public office.” We take a broader approach that any

information about the administration of public offtice or ithe
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operation of government should not be sealed and would be
more absoliute test onn that than the co-chalrs’ draft
currently provides for by deleting that language.

We did not enumerate protectiblie interests -
specific protectibie interests that would be coverad by this
rule., ¥ guess our preference is For no specific categories
and io renain gensral and just talk about speciiic
protectible interests, although we can see some benefit to
spelling out specific categories. Again, the fear is that in
the trial court vou come in and vou say “trade secret,” the
judge looks at protectible interesits and vou have trade
secret. And that may be the end of the discussion without
going through the balancing test that 18 necessavy.

Tn addition, T try to think of some copstitutional
vight that would wavvant sealing, and'T really couldn’t conme
up with one uniess vou accept that there js a constituviional
vight tovprivacy, and T am not suvre that 1s ths case. 8o T
have questibns about 2{c), T mean, 2(b), protectible
interests, and that would cover 2. |

As Chuck said, the definition of court records is
the same. We 4did not want to bite oftf the discovevy fight,
whether discoverv is subject to the same standards of sealing
as documents that are actually on €ile at the courthouse. We
think it is very 5mportaﬁt to get a rule in place about the

documents that are actually filed at the couvrthouss and
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certainly would encouvagse any further study about discovery
and sealing of discovery and protective de@rs and =mo Forth,
but thought that was & study best 1left to another day and not

for this rule. So our rule, similarly, would not affect

Cdiscovery.

Our rule, as well as Chuck's draft,. would affect
settlement agreements that ave actually filed at the court,
but would not reach bevond that, and try to make public
settlenent agreements which were aot reguired to be filed and
which were not filad with the court.

There is a very crucial sentsnce in B of our draft
that is omitted, an introductory sentence which stétes,

"All ovrders of anv nature and all opinions

made in the adjudication of cé&es area s?eeﬁfﬁca?iy
made public information and shall never be sealed.”

Tt is that Ffirst sentence jﬂ B. That language
tracks exactly the Open Recovds Act language in Section 612,

all orders

@

We think, if anvthing, should be public., Tt i
and opinions that are made by the court which actually
explain the reasoning and the rulings of the court. And this
language was included in our draft to respond to

particu)ér -- at least one particuisr situvation Qh@r@ an
ovder was sealed and the pariyv seeking to unseal the rvecovds
could not even be told the basis Ffor the order by their

lLawyver. That was the Tuttle Jones case., So we think that
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that is a vevry coritical ~-~-

MR. MORRTS: Do you miné clarifying for me
what vou just said? T_m@an why is this pavticular Opsn
Racords Acts phrassology important to vou?

MR. HERRTNG: T think the veason we left it
out, it is in the Open Records Act.

MR. LEATHRWRBURY: Well, T think it belongs in
the rules too, and T will tell vou why, because there is a
very fundamental d@bai@ about Wh@th@v‘the Opan Records Act
a@pEies in any Fashion to the judiciary or to court clerk
files. And so we thought in an abundance of caution, since
we were doing this and there regllv didn't seem to be much
dispute at the committee level, that that language should bs
Jeft in here to cover any possible loopholez in the
application of the Open Recovds Act.

We have one great concern about the co-chairs'
dratit, and that is the yrovisibn for in camsra hsaving. We
certainly are sensitive to the prob?em of bringing and having
to €ile trade secret infovmation ov other typss of

protectible information with the court and recognize that a

. potential -- an open heavring always has the potential to

reveal the information that Js sought to be disclosed. BRut
in camera nheavings, in my view and expeviencs, rveally have =a
great potential For abuse. 7T think vou would Find an ainmost

indiscriminate use of the in camera heavrings bscause of ~-
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because in eveyry situation an open heavring wmight reveal the
information scught to be protected. And we would urgs that
that be handled through instructions from the judge to the

lawvers not to reveal it in their questioning as was done in

the orval arguments at Tuttle Jonses — in the Tuttle Jones

case, which some of vou may be Familiar with, involving a

f£ile that was sealed invoiving saxual abuse of a patient by a
psyﬁhclogist, and really would urge no in camera hearing
provision or cevtainly not the ones that is inciluded with a
faivriy Waak showing in the co~chairs' draft.

There is a veal minor diffeventiation in the notics
provision. Our notice pfovﬁsion would require the party
giving notice to describe the type of recovds which avre
sought to be sealed in the notice. So actually just lJist
th@m,‘whﬁfh@r it is plaintiff’s original petition ovr answers
to interrvogatories or exhibits to summary judgment motion,
some brief description 1ike that. BAnd T think that is a vevry
good and useful thing to have in the notice to ailow the
public to decide whether ov not they want to come and spand
the time and the effort to sttend the hearing on the motion
to seal.

The notice provigion in Chuck's draft, 7 am sure it
18 implicit, but it omits the spscific vefsevencse that the
notice itselfd can never be sealed. And we think that is an

important addition that may be implicit, but we think we nesd
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to be sxplicit about 1it.

Our temporary sealing order provigion is quite
different fvowm Chuck’'s in that -- or from the co~chaivrs' =--
in that it does not provide for any extensions of the
temporéry sealing order, and cevtainly dossn’t pvrovids fov
any extansions by sgreement. And there isg & good reason, ¥
think, why there should be no extension to the tempovary
sealing orders in this case and why TRO practice is not
dir@ctly applicable in this point. &nd that is once you getl
your temporary s@aﬁjng'order, vou have to go ahead and post
yvour notice, vour public notice. You have to mail notice to
the clierk of the Supremea Court B0 thét it can bev90$taé Aown
here as well,

in the notice, vou bhave to specify the tine For the
hearing, and presumably, people will look at these notices
and either come to the hearings at the scheduled time or
decide not to come to th@ hearings at the scheduled tine.

IF vou get into a situation where there can be
extensions and extensions by agreement and so forth, T think
it is going to —-— it i=s not going to ajilow the pub}jc to
appeayr and contest S@alingkorﬁ@rﬁ@ T think thevs will be
confusion about szettings. There js a real questionbjn my
mind in the co-chaivrs’® draft about whéthér vou have to go
back and post a new notica if you obtain an‘axtansionw Do

vou have have to wait again 15 days after that notice 1is
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nosted or 15 days before vou have the hearings. 8o T think
that it is not complete. And because the public's rights on
sealed rﬁcordsware involived, as well as ths private
Jitigant's rights, T would urge the Committee not to inciude
any extensions and to adopt oux tamporary sealing ovdev
provigsion as it is written in our draft, which is

Attachment C.

There is a minor discrepancy in tha section on
findings, which is No. 4. #He included that the Couvt must
explain the reason for the findings, and we believe that is
impovrtant or elss vou are going to get laundry List findings
and no explanation, no reasoning, no rationale. And we think
that is very impovtant that the couvrt set forth 1ts veasouns
for sealing the records as well as just making the Ffindings
that are vreguived by the rule. Chuck had inciluded a
provision that the findings should not reveal the information
sought to be protected. 1 think that, of course, is
understood, and we don'‘t have any problem with that. T think
good lawyers can dvaft avound that and good judges can dvaft
around that and that won't be a problem. BRut if that
language helps out, that is fine.

The sealing order provision, we made expliicit For
the clerk’s benefit that in cases were sealing orvdevs ave
granted, there would be two Files, an open one and a closed

one., This mayv be move of a semantic differvence than a
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substantive difference because, in substance, Chuck’'s, or the
co-chairs' draft, is substantially identical to ours. BRut
there is that one minov wording changa about two files being
kept by the clerk’s office.

The continuing juris&ﬁaﬁion provision of ours is
virtually identical to Chuck's, and that is very important
from our past iawsuitg_where the press or other parties have
been held to intervene too late to challenge a sealing order
because the trial court’s jurisdiction over the ssaling ordev
has expired. So theat is very«importantg

The appeal provisiéﬁs -= T want to direct vour
attention to the last twe sentences of our draft
Attachment €, the smentences which begin "Upon any such
appeal, the t?ié} court's Ffailure to make the specific
findings veguirad in Parvagraph (B8) (4) shall never be harmiess
error and shall be r@y@rsﬁb}e erroyr." And then the second
sentence savs, "The trial court’s failure to comply with the
notice of hearing requirements in Paragraphs (R) (i) through
{B) (3) shall render any sealing ovdev void and of no forcs
and effect."”

That is an accurate statement of the law. We think
the importance of it is such that it desevves a place in the
rule. I can anticipate that there would be a jot of harmless

error cases if we did not have that, and you ave never going

to have adeqguate appelliete review unless you reqguire the







