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3315 DANIELS
DALLAS, TEXAS 75275

(214) 692-2626

February 6, 1990

TO: Members, Supreme Court Advisory Committee

FROM.: William v. Oorsaneo, III

RE: Texas RUles of Appellate Procedure

A number of different proposals for amending the Texas Rules
of Appellate Procedure have been 

suggested since our lastmeeting. The Court itself has made several suggestions. Addi-
tionally, particular courts of appeals have made numerous
suggestions for changes to existing appellate rules or to
proposed changes contained in the draft rules published in the
Texas Bar Journal. This report covers these jUdicial suggestions
as well as suggestions made by members of the bar.

Several adjustments to the AppellateRules apply to more
than one of them. First, the Court should adopt the amendments
to the Texas Rules of Appellate Procedure adopted by the Court of
Criminal Appeals on June 5, 1989. See Order Adopting Amendments,
52 Tex. B.J. 893 (1989) . Second, all references to "supreme
jUdicial district" (see Tex. R. App. P. 57(a) (1) J should be
changed to "dist.rict." See proposed Rules 12, 74 and appendix
for criminal cases. Third, the word "nonjury" should be used
uniformiy in Rules 41(a) (1); 41 (comment); 52 (d); 52 (comment)
54 (a); 54 (comment) and wherever else, rather than "non-jury."

The following proposals cover specific appellate rules,
regardless of whether they were included in the 

published draft
rules that appeared in the Texas Bar Journal. The followingproposals emanate from the Texas Supreme Court.

V'1. TRA 100 (g) . Restore following language to rule as
adjusted in light of Banales v. Jackson, 610 S. W. 2d
732 (Tex. 1980), because it was deleted by accidentwhen former TRCP 21a was subdivided into separate rule
subparts:

"Any order of the court of appeals denying a
motion for an extension of time to file a motion
for rehearing shall be reviewable by the supreme
court. "



vi

v/3.

0-.\\ .

4.

si~í6 ~~~. ?/ l). ff.
TRAP 133, 170. Consider clarifying Court's authority
to issue per curiam explanations and to decide cases
wi thout oral arguent. See Court's proposed Amendment
to Rules 133 and 170.

TR 130 (çi . Consider amending as follo"s: t~. 'S'10

(c) Successive Applications. If any party files
an appiication within the time specified or as
extended by the Supreme Court any other party
llfO was entitled to file an applioation in whioh
(may do so within forty days after the overruling
of the last timely motion for rehearing filed by
any party. J

TRAP 140. Consider wholesale amendment that makes
direct appeals discretionary and that specifies a
procedure for determining whether the Court has
jurisdiction. See Court's proposed amendment to Rule
140.

P t:. 791-o 73:;

The Court has also asked the Committee for guidance con- ~cerning amendments to briefing rules to deal with counsel' s ~
attempt to avoid page limitations by decreasing margins, misusing ~
appendices, etc. No specific proposal has been made.

The fOllowing proposals emanate from particular Courts
Appeals. This part of the report includes the current rule
part, the proposed amendment as pubyìshed in the Texas Bar
Journal, if any, and the suggested revision.

Uniform Terminology in Criminal Cases.Rule 3 (b) .

Rule 4(c) .

Rule 4 (f) .

Rule 5(b)(5).
Rule 11.

RUle 12.

Rule 13 (i) .

Rule 16.

Rule 20.

of
sub--

73E
Number of Copies.

Manner of Service.

Motion, Notice and Hearing.

Duties of Court Reporters.

Work of Court Reporters.

Failure to Make Deposit.

Court of Appeals Unable To Take Immediate
Action.

Amicus Curiae .Briefs

Rule 40(a) (3). When Party Unable To Give Security.

RUle 40 (b) . Appeals in Criminal Cases.



Rule 41 (a) (1) .

Rule 41 (a) (2) .

Rule 42 (a) (3) .
Rule 44.

Rule 46(d) .

Rule 46(e) .

Rule 51(c) .

Rule 53 (k) .

Rule 54(c) .

Rule 57 (b) .

Rule 59 (b) .

Rule 61.

Rule 72.

Rule 73 (i) .

Rule 74 (a) .

Rule 74 (h) .

Rule 75 (f) .

Rule 80(c)

Rule 86 (a) (4) .

Rule 86 (e) .

Rule 87 (b) (1) .

Rule 88.

Rule 90 (c) .

Rule 90 (h) .

Time to Perfect Appeal.

Extension of Time

Mandatory Acceleration.

Appeals in Habeas Corpus and Bail; Criminal
Cases.

Notice of Filing.

Payment of Court Reporters.

Duty of Clerk.

Duty of Appellant to File.

Extension of Time .

Attarneys' Names.

Voluntary Dismissal (Criminal Cases).

Oisposi tion of Papers When Appeal
Dismissed in civil Cases

Motions to Dismiss for Want of Jurisdiction.

Form and Content of Motions for Extension of
Time.

Names of All Parties To The Trial Court i s
Final Judgment.

Length of Briefs.

Arguent.
other Orders.

Issuance of Mandate .

Recall of Mandate.

In Criminal Cases.

Execution on Failure to Pay Costs in Civil
Cases.

Determination to Pulish.

Order of the Supreme Court.



Rule 91.

Rule 100 (f) .

Rule 130 (b) .

Rules 131 and
132.

copy of Opinion, etc.

En Banc Reconsideration

Time and Place of Filing

Appendix for criminal Cases

Applications



TRA
RULE 3. Definitions; Uniform Terminology

Existing Rule 3 (b) :

***

(b) Uniform Terminology in Criminal Cales
Ii briefs and.( other papers in crinal appeals, the
Pares shoula be ..eferrd to as "the appellt" and
"the Stater' ' 

prova labels such as "appellee,"
"petitioner," "repondent," "movant," etc., sholllci
be avoicied uns they ar necessar to clari a.
question of proc:ur law. In habea corpus pro
ceedgs the person for who$e relif. the wr. is
asked should be i:fer to as "th applicat."

No Proposed .Aiendment

Suggested Revls~on,

Rule 3 (b). Since appeals are now allowed by the State,
the parties should be referred to as the
appellant and the appellee, not appellant and
the State.

Rule 3 (b)



TRA
RULE 4. SIGNING, FILING AND SERVICE

Existing Rule 4 (c) :

***

(c) Number of Copies.
(1) Each part shall file s.Íx copies of briefs, peti-

tions, motions and other papers with the Clerk of
the Cour of Appeals ìn which the cae is pending.
Any cour of appeals may by locl rule authorize
the filing of fewer or more copies.

(2) Each par shall file twelve copies of its appli-
cation for wrt of error with the Clerk of the Court
of Appeals. In addition to filìng hi original petition
for discretionary review with the Clerk of the Court
of Appeals, the filing party shall deliver eleven
copies. The State Prosecutig Attrney may deliv-
er the eleven copies to the Clerk of the Cour of
Criminal Appeals.

(3) Each par shall file twelve copies of all other
papers addrssed to the Supreme Cour or Court of
Criminal Appels with the clerk of the cour to
which it is addrssed.

Proposed Rule 4 (c) :

(c) (No chanqe.)

Suggested Revision:

Rule 4 (c). The number of copies $hould be unitorm ror
the Supreme Court and the Court of Criminal
Appeals, that is, an oriqinal and
11 çooi es or no Or iqina1 and 12 c:ooi es.
(This $hould be done in parts 2 and 3 of this
rule. )

Rule 4 (e)



TRA
RULE 4. SIGNING, FILING AND SERVICE

Existing Rule 4 (f) :

***

(I) Maer of Se~ Servce uiy be personal
or by mai Persona servce includes delie.- of
the copy to a,ck or other reponsible person at.
the office of counl Servce by rnis complete
on mailg.

Proposed Rule 4 (f):

(f) Hanner ot Service. Service may 
De personal ( ,) øt ):

maiir. or bv tele~h9nie doeument transfe+ to the ~a~tvis cu+r~nt

teleç:o~ier numberl. Personal service includes delivery Of the
copy to a clerk or other responsiDle person at the office of

counsel. Service DY mail is complete on mailinq.

Suggested Revision:

Rule 4 (f). This rule does not def ine serv ice by
telephonic document transfer. Is service
complete when the document is sent?

Rule 4 (. 1



TRA
RULE 5. COMPUTATION OF TIME

Existing Rule 5 (b) (5) :

**.*.

(5) Motion, Notice and Hearing. In order to
establish the application of subparagrph (b)(4) of
ùi rue, the part acvel'ely affected is required to
prove in the trl court, on Swoni inotion and notice,

the date on which the part or his attniey firt
either reeived a notice .of the judgment or acquird
acal knowledge of the signing and that this date
was more th twenty days after the judgment was
signed.

Proposed Rule 5 (b) (5):

(b) (No change.)

Suggested Revision:

Rule 5 (b) (5). This rule should specifically state that a
finding by the trial jUdge is requi red (as to
the date on which notice was first required)
after proof in the trial court on sworn
motion has been made. !his would benefit the
clerks in checking in the transcript. An
order Signed by a trial judge stating the
date upon which the appellate timetable
begins would be most helpful.

Rule 5 Cll (51



TRA
RULE ii. DUTIES OF COURT REPORTERS

Existing Rule ll:

(a) Th duties of offcial cour rertrs sha be
performed unciersupervion. of the presicig judge
of the. cour anci shall inlude, but not be limite to:

(1) attndig. all sessions of cour and makig a
ful rerd of the evidence when reueste by the
judge or any par to a cae, together With all
objections to the admissibilty of the evidence the
rulings and remarks of the cour theren;

(2) maing a full record of jur arments and
voir ci examitions when requeste to do so by
the attrney for any pa to a cae. together wi
an objectons to such arments, the l'gs and
- remarks of the cour theren; . .

(3) fig all exhibits with the clerk;

(4) prepårig offal tinscrpts of .aU sul: evi- .
dence. or other procedigs, or any porton thf,
subjet to the laws of th state, the$ l'es an the

instrctions of the preg judge of the cour and

No Proposed .Amendment

Suggested Revision:

(5) peorming such other duti relatig to the
reportr's offci ciuties as iny be dict by the-
judge presiding. .

(b) Exibits and materils used in the tr of a
cae and all of the reord in a cae. are subject to
such orders as the cour may enter thereon.

(e) In cae of ilness, pi-S$ of offcil work or
unavoidable. absence or . diabilty of the official

cour reortr to. perform the duties 
in (a) abovet!e presicin~ judge of the 'cour may, in hidi~tion, authori a deputy i-port to act in plae of

and perorm the ciuti~ of the offcial rertr.

(d) When a def~dant is convicte and sentenèed
to a term of moi: th tw. years and no appeal is
taken, the cour reportr sha fie the nontrn-
scrbed note$ of the proceecig with the ditrct
c!erk wihin 20 i!ya following the .expirtion of the
tie for perfectig appe The ditrct elerk shall .
not be reui to retain the notes beyond 15 yea
frm the cite of their fig. :

RUle 11. Often we receive questions about whose duty
it is to prepare the exhibits for
transmission to the appellant Court -- the
c0':rt reporter or the trial Court clerk.
T.is would be cleared up by a specific ~ule.

Rule 11



TRA
RULE 12. WORK OF COURT REPORTERS

Existing Rule 12:

(a) It shal be the joint reponsibilty of the tra!
anci appellate co to insur tht the Vlork of the
cour repOrtr is accomplished tiely.

(b) The presidng judge of the trl cour shall
inur tht the work of the .cour reportr is timely
accomplished by settg priorities on the varous
elements of the reports Vlorkloadto be ob$erved
by the .reportr in the conduct of the- business of the .
cour reportr's offce. Duties relating to proee
ings before th cour shal tae preference over
other work.

(c) To ai the judge in setg the priorities 
in (b)

above, each court reportr shall report in wrtig to
the judge on a monthly basis the amount anci natue
of the business pendig in the cour reportr's. office. A copy of ths report shall be fied with the
Clerk of the Cour of Appeal of ea Supreme
Judici Distrct in which the cour sits.

?l:oposed. .~ie. i2~- .-
(a) (No chanqe.)

(b) (No chqe.)

(c) '10 aid the judqe in .ettinq the priorities in (b)

above, each cour reporter shall report 

in writinq to the jUdge
on a monthly basis the amount and nature of the business pending

in the cour reporter's office. A copy 
of this report shall be

filed with the Clerk of the Cour of Appeals of each _lAi6t~;

llA~ttt_¡I,(di istrict in which the cour sits.

(COM W 1990 ~GE: Tex1~al corrective chana. oplv. i

si9~ased~e-~$:s'~n4'~., . ., ~ ""
Rule 12. References in this rule should be to the

district not Supreme Judicial District.

Rule 12



TRA
RULE 13. DEPOSIT FOR COSTS IN CIVIL CASES

Existing Rule 13 (i) :

***

(i Failure to Make Deposit. If the requirw
deposit for costs is not ten~ered, the. ~Ierk may
decline to file the rerd, motion, or petition, or the

court may cimis the proeeng.

NO Proposed Amendment

Suggested Revision:

Rule 13 (i). The clerk should be able to decline to file
the record, etc. ~ (not or) the Court
should be able to dismiss..

- .-.- -- --

Rule 13 (il



TRA
RULE 16. COURT OF APPEALS UNABLE TO TAKE IMMDIATE ACTION

Existing Rule 16:

The inabilty of an)' cour of appeals havig jur-
diction of a cause, mattr, or contrversy reuírg
imrnedíte action to take such immedate acon by
reason of the ilness or absence or unavaílabiltyof
at least two of .the justices thereof maybe estab-
lished either by the certcate of the clerk or any
justice of such cour of appeals, or by the afficiavît
of counsel for any part to such proceedg estab-
lishing the facts to the satisfaction of the cour of
appeals from which immeciate acon is sought. In
determing the nearest cour of appeals withn the
meaning of section 22.22O() of the Government

Code its stright-lie distance from the courthouse

of the county where such cause, mattr, or contr
versy is or was last pending in the tral court shall
govern. A cour of appeals is available to take
immediate action under the proviions of said Ar-
cle when two or mort justices thereof, not diqual-
ifec, ar present for duty or ca readily become
present for duty within the time when such action

must be taken. If the inabilty of the nearest cour
of appeals to take such immediate action is also
established in the manner hereinabove pro\ríded,
such action may be taken by the cour of appeals
next nearest to such courhouse.

NO proposed Amendment

Rule 16
Page 1 of 2



i~ 16. COURT OF APPEAS UNABLE TO TAKE IMMDIATE ACTION (Continued)

Suggested Revision:

RUle 16. This rule allows for a cause requiring
immediate action to be taken to the nearest
court of appeals . However, once a cause is
taken to the nearest court, does that court
have any power to issue a wri t to a jUdge
outside its district?

Is the nearest court of appeals acting as
itself or as the original court of appeals?

The only appendix attached to the rules
pursuant to RSl (c) and 53 (h) governs criminal
cases only.. More and more, we are receiving
requests about the proper way to prepare a
transcript and statement of facts in a civil
case. When the Suprele Court repealed the
predecessor rules to 51(c) and 53(h), it was
unclear whether the orders issued pursuant to
those rules were also repea1.ed. Upon inquiry
to the Supreme Court about the Situation, we
were told new. orders would issue. As of yet,
we have not been informed as to the decision
by the Supreme Court.

Rule 16
Page 2 of 2



TRAP
RULE 20. AMICUS BRIEFS

Existing Rule 20:

The clerk of the appellate court may receive but
not file amicus curae briefs. An ainicU$ cure
shall comply with the briefmgrules for the pares,

and shall show in the brief that copies have been
furished to all attrneys of record in the cae.

Proposed Rule 20:

TR 20. Amicus rCUriaei Briefs
The clerk of the appellate cour Dlay receive but not file

amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that

copies have been furnished to all attorneys of record in the

case. r¡n civil cases. an ami~us curiae brief shall not .~ceed

50 Ðaaes in lenath. ex~lusive of Ðaaes ~ontainina list of n~mes

and addresses of Ðarties. the table of contents. index of

authorities. Ðoints Qf error. and anv addendu~ containina

statutes. rules. reaulations. etc. The court mav. UÐon motion

and ord.r. Ðermi t a lonaer b+ief. 1

(CO~ TO 1990 CHANG:E: To Ðrovlde for a maximum lenath for

amictls curiae briefs in civil cases to confot" with Rules 74 (hl
and 136 (el .)

~~e.ed :Rev~s-loni
. .,.,~"

Rule 20. Please note typographical error "a nd" should
be wand." Also, the added portion is
unnecessary since the rule already requires
that the amicus curiae brief comply with the
briefing rules for the parties.

Rule 20



TRA
RULE 40. ORDINARY APPEA -- HOW PERFECTED

Existing Rule 40 (a) (3) (B)~d æ1

(3) When Party is Unable to Give Security.

***
(B) The appellant or hi attrney shall give

notice of the fiing of the affidavit to the oppoing
par or hi attrney and to the court reportr of
the cour where the cae was tred with two
days after the fiing; otherwe, he shall not be
entitled to prosecte the appelwithout payig
the costs or giving secty therefor.
***

.-- ..~~.~

(F) If the appéllant is able to payor givesec-
ty for a pa of the costs of appeal, he shall be
requir to make such payment or give such
securty (one or both) to the extnt of his abilty.

Proposed Amended Rule 40 la) (31 031 and eFl;
... ."

(3) When Partv is Unable to Give Security. (No change.)

Suggested Revision:

Rule 40 (a) (3) (8). This rule should clarify the time for p~Ying
costs when improper notice has been g:iven.
I.e., otherwise, he shall not be entitled to
prosecute the appeal without paying the costs
or giving security therefor wi thinth.e time
limi t al¡owed by rule 41.

Rule 40 (a) (3) (F). This rule should read: -. . . he shall be
required to make Such payment or give such
securi ty (one or both) to the extent of his
abili ty wi thtn the time limi t orovided by
rul, 41 (~) ."

Rule 40 (a) (3) (B) _
áMd (F)



TRA
RULE 40. ORDINARY APPEA -- HOW PERFECTED

Existing Rule 40 (b) (1) :

(b) Appeals in Criminal Cases
(1) Appel is perfectd in a cral cae by giv-

ing tiely notice of appeal; except, it is unneces-

sar to give notice of appel in death penaty cas.
Notice of appea sha be given in wrtig fied with

the clerk of the tral cour Such noticesha be
sufficient if it shows the desir of the defendant to
appeal from .the judgment or other appealable order;
but if the judgment was rendered upon hi plea of
guty Qrnolo contenciere puruat to Arele 1.15,
Coe of Crimial Predur, and the punhment
3Sessec does not eJee the punihment rem-
menc .by the prosecutor anci agr to by the
defenclt and hi attrney, in order to prosecute an

appe fo.. a. :nonjurdictional defec or errr that
oc prior to entr of the plea the notice shall
state that the. tr cour grnteperrissionto
appeal or shal spec that those mattrs were
l'ec by wrttn motin .and rued on before. trl
The clerk. of the tr cour shall note on copies of

the .notice of' appeal the number of the eauseand
the cly .thtnotice was flec, and sha imedtely
send one copy to the clerk of the approprite cour
of appe and one copy to th attrney for the
State.

Proposed Rule 40 (b) (1) :

(b) Appeals in Criminal Cases.

(1) (No change.)

Suggested Revision :

Rule 40 (b) (1). was tbis rule meant to cbanqe 44.02 prOViso?
Rul e 40 (b) (1) not c:onsi stent wi th art.
26 .l3 (.a) (3) · Should 40 (b) (1) apply only to
felonies? If 40 (b) (1) applies only to
fel0l?ies, is 26.13 in c:onflict W.th non-
proviso 44.02?

RU.e 40 (b) (1)



TRA
RULE 41. ORDINARY APPEA -- WHEN PERFECTED

Existing Rule 41 (a) (1) :

~(1) Time to .Perect AppaL. When secty for
costs on appel is i:uìr, the bond or afclvit in

lieu theref shall be fied with the clerk withi
th clys. afr the judgment is signed or, wi
ninety clys afr the judgment is signed if a tiely

motion for new tr ha ben fied by any pa. If
a depoit of cah is ma in liu of bonclthe sa
shal be mae wi the same peri

Proposed Rule 41 (a) (1) :

(1) Ti~e to Perfeet ADDeaL. When secuity for costs

on appeal is required, the bond or affidavit in lieu thereof

shall be filed with the clerk within thirty days after the

jUd91ent is siqned,or, within ninety days after the jUdg-

ment is signed if a timely motion for new trial has been

filed by any party (or if anv Dartv hls tiiielv filed a
teauest for findinas of fact ~t1d eonç:lusions 9f law in a

non;urv easeJ. If a deposit of cash is made in lieu of

bond, the same shall be made wi thin the same period.

Suggested Revision:

Rule 41(a)(1). w~ sugge7t.yoU cite the rule governing the
.timelY filing of a request for findings of
fact and conclusions of law. Also, rule
could be changed to delete the last line of
r?le 41(a) (1) and in the first sentence
simply add the word "deposi t." For example
.Whe~ security for costs on appeal i~
requi.red the bond, the deposit or the
affidavit in lieu thereof . . ."

Rule 41 ta) (1)



TRA
RULE 41. ORDINARY APPEAL -- WHEN PERFECTED

Existing Rule 41 (a) (2) :

***

(2) Ezte oj Time. '.An extnsion of tie
may be grnted by the appellte cour for late fig
of a cost bonci or notice of appeal or makig the
clposit reuied by pargrph (a)(l) or for fig the
affcivit, if such bond 0.. notice of appeal is fied,

deposit is made, or affcivit is Iùed not later than

fi ciys afr the lat ciy allowed ancl with
the same period a motion is fied in the appellatecour renably eJClaining the .nee for such exn.
sion. If a contest tóan affidavit in lieu of bond is
sustaed, the. time for fiing the bond is extnded
unti ten ciys after the contet is sustaed unless
the tr cour fici and retes that the afcivit is

not fied in goo faith.

Proposed Rule 41(a) (2) :

(2) Extension of Time. (No change.)

Suggested Revision:

Rule 41 (a) (2). '!is rule should read: -If a timel~ contest
to an affidavit in lieu of bond is
time1v SUstained . . . . - Also, the rule
should provide what the consequences are, if
the trial court finds and reci tes that the
affidavit is not filed in good faith.

Rule 41 (a) (2J



TRA
RULE 42. ACCELERATED APPEAS IN CIVIL CASES

Existing Rule 42 (a) (3) :

(3) In all accelerated appeals frominterloetory
orders and in quo wartoproeeings, the bond,
or the notice or affidavit in lieu theref, shal be
filed, or the deposit in lieu of bond shal be mad~,
within twenty days afr the judgment or order IS
signed. The rerd shall be fied in the appellte
cour with th days af the judgment or order
is sign The appellt's brief shall be filed within
twenty days afr the record is fieci and appellee's
brief shall be fied with twenty days afr appel-
lat's brief is fied Faiure to iùe either the reord
or appellant's brief wi the tie speeeci, unle8
reonably exlaed, shal be grund for ciisinal
or afee uncier Rule 60, but sh not affecthe cours jucton or its authority to consider
materi fied late

No Proposed Amendment

Suggested Revision:

Rule 42 (a) (3). This rule should specifically state whether

the time limit required in ordinary appeals
to file a IIotion for extension of time to
file a perfecting instrument or the record is
required to be followed in this rule.

Rule 42 La) (3)



TRA
RULE 44. APPEALS IN HABEAS CORPUS AND BAIL:

Existing Rule 44:

(a) The Reord. In habeas corpus or bai pro
ceedìngs when wrttn notice of appeal frm a judg-
ment or an order is fied, the tlD$criptand, if
requested by the applicat, a statement of fact,
shall be prepared and certied by the clerk of the
tral cour and, within fiften days aftr the notice

of appeal is filed, sent to the appellate cour for
review. The appellate court may shortn or extnd
the .tie for filig the reord if there is a :ronable

iantion .for the nee for such acton. When theIS rd is received by the. appellate cour the court

::1 set the time 
Io.r the filing of briefs, if briefs

~ desird, and shall set the appeal for submission.

(b) Hearng. Such caes, taken to the court of
lPals by appeal, shall be heard at the earliesttlClble time. The appellant nee not be person-
~ present, and such appeal shall be heard and

determined upon the law and the facts arising upon

rerd. No incidental question which 
may have

arn on the hearing of the application before the
court below 

shall be reviewed. The only design of
the appeal is to do 

substantial justice to the party
appealing.

(e) Orders o.n Appeal. In such caes, the appel-
late court shall render such judgment and make
such orders as the law and the nature of the case

may requir, and may make such orders relative to
the' costs in the cae as may seem right, allowing
costs and fixng the amount, or allowing no cost at
alL.

(d) Stay of Mandate. Notwthstanding Rule 86
and other provisions of these rules, when an appel-
late court affirms the judgment of the court below
in an extrdition matter, thereby sanctioning extr-

dition of appellant, or reverses the judgment of the
court below in a bail mattr, includig bail pending
appeal pursuant to Arcle 44.04(g), CCP, thereby

grnting or reducing the amount of bail, within
fiften days .after the appellate cour has rp.ndered

judgment a part who in good faith intends to seek
discretionar review shall file with the clerk of the

No Proposed Amendment

CRIMINAL CASES

apperlate cour a. moti?,: for st8y of mandate, ap-
pendmg thereto his petition for dìscretionarv re\'iew
showing reasons for re\;ew of the judgmeiÌt of the
appellate court by the Court of Criminal Appeals.

The cl~rk shall promptly submit the motion \\;th
~ppendix to the appellate court or one or more
judges ll the. court deems appropriate for immedi-

ate consideration and determination. If the motion
for st:y is. grnted. t:e clerk shall file the petition

for discretion~ry review and process the cause in
a~cordance "nth Rule 2!l2(f). If the motion is de-
nied, the ('Ierk shall issue a mandate in accordance
wit: the judgment of the appellate court, and the
losing part may present the motion with appendix

to. the Clerk of the Court of Criminal Appeals who
will pr.0mptly submit them to the Cour or one or
~ore J.udges as. the Gourt deems appropriate for
immediate consideration and determination. The
Court of Criminal Appeals may deny the motion or
stay or recall the mandate. If mandate is staved or
recalled, the clerk of the appellate court shall file
the pe?tion for discretionar review and process the

cause m acordance with Rule 202(f).
(e) Judgment Conclusive. The judgment of the

cour of appeals in appeals in such caes shall be
final and conclusive if discrtionary review is not
gr~te by th~ Co~rt of Criminal Appeals. If di-
cretionar ~,?ew IS grte, the judgment of the
Court of Cnminal Appeals shall be final and conclu-
sive. In either case, no further application in the

same case can be made for the wrt except in caes
specially provided for by law. '

ee) Appellant Detained by Other Than Offcer.
If the appellant in such ~ cae is detained by any
person other than an officer, the sherif receiving
the mandate of the appellate court shall immediate
ly cause the perSon so held to be dicharged; and
the mandate shall be sufficient authority therefor.
. (g) Judgment to be Certified. In such caes, the
Judgment of the appellate cour shall be certed by
the ~lerk thereof to the officer holding the defend-

ant m custoy or,. when he is held by any person
other than an officer, to the sheriff of the proper
county.

Rule 44
Page 1 of 2



TRA
RULE 44. APPEALS IN HABEAS CORPUS AND BAIL: CRIMINAL CASES (Continue

Suggested Revision:

Rule 44. This rule does not provide a time limi t as to
when a notice of appeal is due to be filed..
In addition, the rule states that the
deadline for filing the record runs from the
date the notice of appeal is. filed. The rule
could be amended to conform with the ti.me
limits set forth in civil accelerated
appeals.. That is, the notice of appeal could
be due 20 days from the date of the signed
order, the record due 30 days from the date
of the signed order, the appellant l s bri ef
due 20 days after the record, and the
appellee's brief due 20 days after the filing
of the appellant's brief. Of course, the
rule should continue to provide the court
wi th broad flexibility as does rule 42 in
civil cases. Here, as in rule 42, it should
be clarified if the extensions of time are
governed as in ordinary appeals.

Rule 44
Page 2 of 2



TRA
RULE 46. BOND FOR COSTS ON APPEA IN CIVIL CASES

Existing Rule 46 (d) and (e):

***
(d) Notice of Filng. Notication of the filing of

the bond or certcate of deposit shall promptly be

given by counsel for appellant by maìling a copy
thereof to counsel of record or each part other
than the appellant or, if a part is not represente
by counsel, to the part at hi lat known address.

Counsel shall note on each copy served the date on
which the appeal bond or certificate was filed. Faì-
ure to serve a copy shall be grund for dismissal of
the appeal or other appropriate action if appellee is
prejudiced by such failur.

(e) Payment of Court Reporters. Even if a bond
is fìled or deposit in lieu of bond is made, appellant
shall either payor make arngements toPllY the
court reportr upon completion and delivery of the
statement of facts.

Proposed Amended Rule 46 td) and te):

Cd) Notice of Filinq. Notification of the filinq of the

bond or certificate of deposit shall promptly be qiven ~'/iAJi_;¡

t;'f reachl appellant by -j1.¡1.Jif- rservina) a copy thereof t'/
r#'/iA"/_;¡ I;t l'f;r#'/'frj (on all Darties in the trial c:c;)Urt toaether
with notice o() '/'f l;jr#~/;j'fJ1 I;t~;t IJ~j"//J~;/j;;_¡¡jJitl'/t¡ 11.t Ij

;jtJ1 11._ l"/;t It;;t;;.;JiJ;rJ 1't11r#'/iA"/;';¡¡ IJ'/ IJ'(; l;jtJý 1 jJ 1~1._ 1 ¡jilJ

~Ji;~/jrjrJt;_;'J 1 1~'/iAJi;';¡ 1;'~j¡¡/Ji;t; I'/Ji/;j~~/~'/;ý 1;.~t1;rJ the date
on which the appeal bond or certificate was filed. Failure.. to
.L serve j I~'/;ý (all other Darties) shall be ground for

dismissal of the ra~Pellant's) appeal or other appropriate action

if lA appellee is prejudiced by such failure.

Ce) Payment .of Court Reporters. (No chanqe.)

Suggested Revision:

Rule 46(d). It is not clear who must give notification of
the filing of the bond.

Rule- .46(e). This rule should also inèlude making
arrangements for payments to the trial
clerks.

Rule 46 (d) and (e)



TRA
RULE 51. THE TRANSCRIPT ON APPEAL

Existing Rule 51 (c) :

*,'t:';
(c) Duty of Clerk. Upon perfection of the ap-

pel, the clerk of the trl cour shall prepare under
his hand and seal of the cour and iiedtely
trnsmit the trnscript to the appellate cour desig-

nate by the appellant. The pages of the trcript
shall be numbered consecutively and there shall be
an index prepaed by the clerk showing the loction
of eah docment in the trscript. The trnscript
shall be prepare in the fonn direc by the Su.;
preme Court and the Court of Criminal Appeals
which will make an order or orders in such respect
for the guidance of tral clerks. In criminal caes,

the trnscript shall be made in duplicate and one
copy shall be retained by the clerk for use by the
partes with pennission of the cour

Proposed Amended Rule 51 (c) :

(c:) Duty of Clerk. (No c:hange.)

Suggested Revision:

Rule Sl(c). In criminai cases, the clerk is required--to
retain a duplicate of the transcript for use
by the parties with permission of the court.
The rule should specify which court. I.e.
trial court or appellate court.

Rule 51 tc)



TRAP
RULE 53. THE STATE!1ENT OF FACTS ON APPEA

Existing Rule 53 (k):

***
:(k) Duty of Appellt to File. It is. th. appel.
lat's ciuty to caUse the statement offac to be
fiec with th Clerk of the Cour of Appeal

Proposed Amended Rule 53 (k):

(k) Duty of Appellant to File. (No change.)

Suggested Revision:

(k) Duty 01. App Court Reporter to F"ile It is the

appelan~~court reporter's duty to cause the statement of
facts to be filed with the Clerk of the Court of Appeals.

Rule 53 (k)



TRA
RULE 54. TIME TO FILE RECORD

Existing Rule 54 (c) :

***

(e) Extnsion of Time. An extnsion of time
may be granted for late filng in a court of appeals
of a trnscript or statement of facts, if a motion

reasonably explaining the need therefor is filed by
appellant with the court of appeals not later than

fifteen days aftr the last date for filng the record.

Such motion shall also reasonably explain any delay
ÍD. the request requird by Rule 53(al.

Proposed Amended Rule 54 (c) :

(c) No change.

Suggested Revision:

Rule 54 (c). This rul e should also incl ude a requi rement
to reasonably explain any delay in the
request required by rule 5l (b) .

(c) ExensiOl of Tune An extension of time may be granted
for late filing in a court of appeals of a transcript or
statement of facts, if a motion reasonably explaining the

need therefor is filed, by appellant in the case of the late
transcript and by the court reporter in the case of a late
statement of fscts, with the court of appeals not later than
15 days after the last date for filng the record. Such motion
shall also reasonably explain any delay in the request
required Rule 53(a).

Rule 54 (c)



TRA
RULE 57. DOCKETING THE APPEAL

Existing Rule 57 (b) :
"':i'"
- (by Attorneys' Names. Before an attrney hasfied his brief he may noti the clerk in wrtig of
the fact that he represents a named par to the
appeal, which fact shall be by the clerk note upon
the docket, opposite the name of the par for
whom he appear, and shall be re~arded by .the
coûrt as having whatever effect is given to the
appece of a part to a cae without brief filed.
Afr brie.fs have ben filed, the name of the attr-
ney or attrneys signed to the brief shall be entered
by the clerk on the docket, opposite the name of the
approprite par if such names have not aly
been so entere. The clerk shall adci the names .of
additional counsel on reuest.

Proposed Amended Rule 57 (b) :

(b) Attorneys' Names. Before an attorney has filed his .J

1i brief he (or sheJ may notify the clerk in writing of the

fact that he r or she i represents a named party to the appeal,

Which fact shall be '/t t,.ri; I ø¡.;ttt noted rQ'I the çlerk i upon the
docket, opposite the name of the party for whom ~; rthe attor~evi

appears, and shall be regarded by the court as having whatever

effect is given to the appearance of a party to a case. without

iA brief rhavina been) filed. After briefs have been filed, the

name of reaCh) iri; attorney øtl_iiøt~;1_ sign;~/iørinai the brief

shall be entered by the clerk on the docket, opposite the name of
the appropriate party if such names have not already been so

.entered. The clerk shall add the names of additional counsel

l.J on request.

Suggested. .Revis!on i

RUle 57 (b). This rule should allow the clerk to add
addi tional counsel on request; however, the
clerk should be allowed to deSignate one
attorney for each party for the 'purpose of
receiving notice and for the filing of
papers, if the attorneys fail to timely
designate lead counsel.

Rule 57 (b)



TRA
RULE 59. VOLUNTARY DISMISSAL

Existing Rule 59 (b) :

,':'it *

(b) Criminal Cas. The appeal may be di-
missed if the appellant withdrws his notice of
appeal at any time prior to the decision of the
appelate cour The withdrwaL. shall be in wrting
signed by the appellant and hi counsel and filed in
duplicate with the clerk of .the cour of appeals in
whieh the appe is pendig, who shall inedately

. forward the ciuplicate copy to the clerk of the trl
cour in which the notice of appeal wa filed No-
tice of appea may not be withdrwn afte.. the
decision of the court of appeal is delivere without
the consent of the State and approval of the cour
of appe. If consent and approval ar obta.ed,
th opinon of the cour of appe sha be with-
drwn and the appeal sha be dimised Notice of
the cimisa sha be sent to the clerk of the tral
cour in which noti of appeal vias. fied

Proposed Amended Rule 59 (b) :

(b) No Change.

Suggested Revision:

Rule 59(b). Provides that the clerk of the appellate
court forward a duplicate copy of the motion
to dismiss the appeal to the clerk of the
trial court. This is not necessary since the
filing of the motion does not represent anv
action by the court. The ruling by the
appellate court is what is determina tive.

Rule 59 Cb)



TRA
RULE 6l. DISPOSITION OF PAPERS WHEN APPEA

DISMISSED IN CIVIL CASES

Existing Rule 61:

In all ca in which appeals Or wrta of err ar
. dismised the appellant or par fiing the tr
scrt or statement of facl:, without fuer leave
of cour shall have the right to. 'Wthdraw the tr

. scrpt 0.. $tatement of facl:, uness it contain ori~
na papers belonging to an aciverse par, in which
event, leave of cour shall be had before such origi
nal papers ar withdrwn

No Proposed Amendment

Suggested Revision:

Rule 61. This rule should provide for the disposi ti-on
of all papers in all cases, with reference to
the a p pro pr i ate s tat ute s 90 v ern i n 9
di sposi ti on of exh ibi ts , etc.

Rule 61



TRA
RULE 72. MOTIONS TO DISMISS FOR WANT OF JURISDICTION

Existing Rule 72:

Motions to dimiss for want of jurciieton to
decide the appeal and for such defects as defeat the

jursdiction in the particular cae and canot be
waived shall also be made, filed and dockete within
thir days aftr the filing of the trnscript in the
cour of appeal; provided, however, if maóe afr-
wards they may be entertinec by the cour upon

such term as the cour may deem just and proper.

Proposed Amended Rule 72:

Hotions to dismiss for want ot jurisdiction to decide the

appeal and tor such rother) defects as defeat the jurisdiction in

the particular case and rwhi~Ò 1 cannot be waived shall also be

made, filed and docketed within thirty days after the tiling of

the transcript in the cour of appeals; provided, however, it

~de afterwards they may be entertained by the cour upon such

term as the court may deem just and proper.

(ÇOMM TO 1990 CHANGE: Textual c;orrective chanae onlv.)

Suggested Revision:

Rule 72 . Why is this rule necessary? If the defect istruly jurisdictional, it can't be waived and,
therefore, can be raised at any time..

Rule 72



TRA
RULE 73. FORM AND CONTENT OF MOTIONS FOR EXTENSION OF TIME

Existing Rule 73 (i) :

***
(i when an exnsion' of time is reuete for

fig the statement of facts, the facts reli upon to

reasnably exla the nee for an exnsn must
be support by the afdavit of the cour repol'r,
0.. the certicte of the tr judge,. wmchsha
include the courrepol'i:s estiate of the earliest
date when the statement of facts wil be avaiablefor fig. .

No Proposed Amendment

Suggested Revision:

Rule 7 3( i). When an extension of time is request'eQ 'for.
the filing of the transcript, the facts
relied upon to reasonably explain the need
for an extension must be supported by the
affidavit of the trial clerk. This
requirement should be added to this rule.

Rule 73 (i)



TRAP
RULE 74. REQUISITES OF BRIEFS

Existing Rule 74:

Briefs sha be brief. Briefs sha be fied with
theCIerk of the Cour of Appeal. They shall be
addrssed to "The'Cour of Appeals" of the corrct
Supree Judici Distrct. In civi eas the partes
sha be designated as "Appellat" and "Appellee",
and in crmil eaes as "Appellant" and "State",

(a) Names of All Paries. A complete lit of the
names of all partes shall be liteci .at the begig
of the appellat's brief, so the members of the cou
may at once detenn whethér they are ciqual-
ifd to serve or should recue themselves frm
parcipatig in the decion of the eae.

(b) Table of Contets and Index of Authorities
The brief shall conta at the frnt thereof a table
of contents with page references where the di
sion of ea point relied upon may be found and
al an index of authrities alphabetically argec
together with reference to the pages of the brief

where the sae ar cite The subject mattr of
each point 0.. gtoup of points shall be indicate in
the table of contents.

(e) Prliminar Statement. The brief should
conta a brief gene.-l statement of the natu of
the cause or offense, ie" whether it is suit for
dages on a note, or a prosection for murer,
and the result in .te cour Such statement .should
seldom exceeci one-ha page. The cietals should be
reserved and stated in connecton with the points to
which they ar pertent.

(d) Points of Err. .A statement of the points
Upon which an appel is precate shal be state inshort form. without arent and be sepately

numbere. In patheses afie each point, refel'
ence shall be mad to the page of the recrd where
the mattrcomplained of is to be found. A point is
suffcient if it di the attntion of the appellate

. cour to the errr about which complait is made: .
In civi caes, complaints tht the evidence is legaly

0" factully insufficient to support a parcular is-sue or fidig, ancichallenges dite agat any
conclusions of law of the tral cour based. upon
such issues or figs, may be combinec. undeJ:. a

single point of err rasing both contentions. if the

rero references and the argument unde the poiit
sufficiently dirt the cours attntion to the nature
of the complait mae regarding each such isue or
fidig 0.. lega concusion bas theren. Com-
plats mae as to severa issues or fidigsrelat-
ing to one grun of recovery or defense may be
combined in one point, if sepa.-te rerd reference
ar mae.

(e) Brief. of Appellee. The brief of the appellee
.shall reply to the points relied upon by the.appeHant
in due order when p.-ctcable; and in civi caes, if

the appenee desires. to complain of any rag or
acton of the tral court his brief in regar to, such

mattrs shall follow substatiy the fori of the
brief fo.. .appellat.

(f) Arment. A brief of the argent may
present separtely or gruped the points relied upon
for reversal The arment shal include: (1) a fai,
condened statement of the fac pertent to such
points, wjth reernce to the pages in the l'ord
where the saie may be found; and (2) such dius
sion of th fact and the authorities relied. upon. as

may be reuiite to mainta the point at issu~ If

Rule 74
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TRA
RULE 74. REQUISITES OF BRIEFS (Continued)

Existing Rule 74 (Continued):

complat is made of any par of the charge given
or refued, such part of the charge shall be set out
in full. If complaint is made of the improper admis-
sion or rejection of evidence, the substance of such
evidence so aditt or rejected shall be set out
with references to the pages of the record where
the same may be found. Repetition or prolixity of
statement or argument must be avoided. Any
statement made by appellant in hi original brief as
to the fac or the record may be accepte by the
eourt as correc unless challenged by the opposing

par .
(g) Prayer for Relief. The nature of the relief

sought should be clearly state.

(h) Length of Briefs. Except as specified by
local rule of the court of appeals, appellate briefs in
civi caes shall not exceed 50 pages, exclusive of

pages eontaining the table of eontents, index of

authorities,points of error, and any addendum con-
taining statutes, rules, regulations, etc. The court
may, upon motion, permit a longer brief. A .court
of appeals may dirt that a part file a brief, or
another brief, in a partcular cae. If any brief is
unecessarly lengthy or not prepared in conformity
with these rules, the cour may require same to be
redrwn.

(iì Number of Copies. Each par shall file six
copies of his brief in the cour of appeals in which
the cae is pendig. Any cour of appeals may by
rule authorize the filing therein of fewer or more
copies of briefs.

(j) Briefs Typewrtten or Printe. The brief of
either party may be tywrttn, or prited. If

tywrttn, it must be double spaced.

(k) Appellant's Filng Date. Appellant shall file
his brief within thir days after the filng of the

trnscript and statement of facts, if any, except that
in accelerated appeals and habeas corpus appeals
appellant shall fie his brief within the time pre-

scribed by Rule 42 or Rule 44.

(I) Failure of Appellant to File Brief.

(1) Civil Cases. In civil caes, when the appel-
lant has failed to file his brief in the time pre-

scribed, the appellate cour may dismis the appeal
for want of prosecution, unless reasonable explana-

tionis shown for such failur and that appellee has
not suffered material injur thereby. The court
may, however, decline to dismiss the appeal, where-
upon it shall give such diecon to the cause as it
may deem proper.
(2) Criminal Cases. In crimial caes, appel-

lat's failur to file a brief in the tie prescribed

shall not authorie dimissal of the appeal or, except

as herein provided, consideration of the appeal with-

out briefs. When the appellant's brief has not been
filed with such tie, the clerk of the appellate
cour shall noti counsel for the pares and the

tr judge tht appellant's brief ha not ben fùed
If no satifactry response is reeived with tei
days, the appellate eour shall orner the tral judge

to immediately conduet a hearig to determine
whether the appellant desires to prosecute his ap-

peal, whether the appellant is indigent, or if not
indigent, whether retained counsel has abandoned
the appeal, and to make appropriate fmdigs and
recommendations. For this purpose the tral judge
shall conduct such hearings as may be necessar,
make approprite findings and recommendations,
and prepare a record of the proceedigs. If the
appellant is indigent, the judge shall take such
measures as may be necessar to assur effectve
representation of counsel, which may include the
appointment of new counsel. The reord so made,
including any orders and findings of the trl judge,

shall be sent to the appellate court, which may take
approprite action to insur that the appellant's
rights ar protete, including contempt proeed-
ings against counseL. If the trl judge finds that

the appellant no longer desires to prosecute the

appeal, or that he is not indigent but has failed to
make necessary arngements for filing a brief, .the
appellate court may èonsider the appeal without
briefs, as justice may requir.

(m) Appellee's Filng Dates. Appellee shan file
his brief within twenty-five days aftr the filng of
-appellant's brief. In civi caes, when appenant ha
failed to file his brief as provided in this rule, the
appellee may, prior to the cali of the case, fie his
brief. which the cour may in its dicretion regard
as a correct presentation of the case, and upon
which it may, in its discretion, affirm the judgment
of the court below without examining the record.

(n) Modifications of Filng Time. Upon wrttn
motionshO\\'Ìg a reasonable explanation of the
need for more time, the cOUrt may grnt either or

both partes further time for fiing their respective
briefs, and may extnd the time for submision of
the case. The court ma\" also shortn the time for
fiing briefs and the submission of the cause in cae
of emergency, when in its opinion the needs of
justice require it.

(n) Amendnient or Supplementation. Briefs
may be amended or supplemented at any time when
justice requires upon such reasonable term as the
court may prescribe, and if the court shall stre or

refuse to consider any par of a brief, the court
shall on reasonable terms allow the same to be
amended or supplemented.

(p) Briefing Rules to be Construed Liberally.
The purose of briefs being .to acquaint the cour
with the points relied upon, the manner in which
they arse, together with sueh argument of facts
and law as will enable the cour to decide the same,

a substantial compliance with these rules will suf-
fice in the inst of justiee; but for a flagrnt
violation of th rule the cour may reuir the case
to be rebriefed.

Rule 74
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TRAP
RULE 74. REQUISITES OF BRIEFS (Continued)

Proposed Amended Rule 74:

Briefs shall be brief. Briefs shall be filed with the Clerk

of the Court of Appéals. Théy shall be addressed to 'The Court

of Appeals' of the correct '14~tfétifé 1:¡14rl/'Ø/'_i. IVJ (d) istrict. In

civil cases the parties shall be d.esignated as 'Appellant' and

.Appellee', and. in criminal cases as 'Appellant' and 'Staté*.

(a) Names of All Parties (to the Trial Court's 'final

JUdament 1 . A complete list of the names (and address.s) of all

parties (to the trial court's final îudament and thelr counsel in

the trial court. if any) shall be listed at the beginning ot thé

appellant's brief, so the members of the court may at once

determine whether they are disqualified to serve or should recuse

themselves from participatinq in the decision of the case (a~d so

the clerk of tlie court of aDDeals may DroDerlv notitv the Dar-ies

to the trial court's final îudament and thelr counsel. if any. of

the îudament and all orders of the court of aDDeals).

(b) Table of Contents and Index of Authorities. (No

change. )

(c) Preliminary Statement. (No change.)

(d) Points of Error. (No change.)

Ce) Brief of Appellee. (No change.)

(f) Argument. (No change.)

(g) Prayer for Relief. (No change.)

(h) Length of Briefs. Except .as specified by local rule of
the court of appeals, appellate briefs in civil cases shall not

exceed. 50 pages, exclusive of pages containing the (list of names

and addresses of oarties.) table of contents, index of

Rule 74
page 3 of 5




