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1 P&QCE~~X.GS
2 Friday, February 16, 1$90
3 Morning Session4 -----
5

'6 CHAIRMAN SOULES; Let t s come to order, and I

7 thank everyone £orbeing here at ten after 8:00 on Friday

8 morning. We will send a sign-up sheet around a little bit
9 later ~
10 What I thought we would do by way of approaching

11 this thi1l9 this morning would be to try to £inishour old

12 business, which includes sealed records and the charge,
13 first. Now. Le£ty is doing a redraft of the seale,d records

14 now. I believe he and Holly are w~rking on that together.
lSAnd Hadley and Elaine and,. I finished Wednesday afternoon ,I

16 guess it was
17 MR. EDGAR; Late.
18 CHAIRMAN SOULES: Pardon?
19 MR.ßDGAR: Late Wednesday.
20 CHAIRMAN SOULES: Late Wednesday afternoon

21 after having some good c.onversations through the week

22 together, the draft of the charge rules. And in fa.irness, I
23 would approa-ch this that we would put those later in the
24 morning so that everybody has a chance, whenever you can

25 catch a inmet. to look at those and see how you kind of feel
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1 abut them, and ï.derstandand absorb them before we talk

2 about them~ If that is all right with the Committee, then

3 the 'only other old business that we have i.s in the a,genda in

4 the front part of the big bookw

5 -With that in mind, then what we w-ould -- I would

6 propose is that we would start with probably -- well,. HarTY

7 has got something that is rewitten, t004 -We need to come

8 back to that~ Maybe we will wait and take a lo,ok at that,

9 ,but he certainly needs to have thatd-one this :mrning

10 start with the lS89 rules that we did not finish last time,

11 and then next, in whatever order we wat to take them up, do

12 the sealed records, the charge,. and Harry's 167 -- is it A,.
13 Hary?

14 MR. TINDALL; Right.
15 CHAIRMAN .sOULES~: And I am open for anybody 15

16 commnts on how you think maybe better we could organize this

17 morning.

18 MR. EDGAR.:- Mr. Chairman, I mo.ve that we

19 pr~ceed as you just outlined.
20 CHAIRMAN SOUJ,BS:: Been moved. I s there a

21 se-cond?

22 MR ~ TINDALL:: Second.
23 CHAIRMAN SOULES: Okay. 'Those in f-avor.say

24 It Aye. It

25 (RESPONDED AYE)
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CHAIRMAN SOULES :: Opsed? Oka.y.

MR. DAVIS; Start off with noncontroversial

thing.s, right?
MR. TINDAJ..L: Court l s charge.

MR. DAVIS:: No" that isn't what I said4 You

misunderstood.

CHAIRMAN SOULES: We have done 169, and we

were over to -- let me see . I have J.0kay, it says., is on

208, U and we had -- let me get my check list here to try to

get where we were, and Y01.-allcan help1Re~

Now, let l s see, the last one I checked off was 201 r

but let ine see . Then there is a rule on3 24 . Did we passon

that one?

Subcommittee recommended no change on that one.

All in agreement say UAye. H

( RESPONDED AYE)

CHAIRMAN SOULES:: Opposed? That is

unanimously approved then.

MR. TINDALL: What page aTe you .,on?

CHAIRMAN SOULES; I am on Page 324, Harry.

MR. TINDALI.::: Okay.

CHAIRMAN SOULES; And if you need to have an

index., i£ you kind of go .bck to the, let's see, I guess it

is the third sheet in the book r it says uWri tten and oral

comments to TRcP, TRAP and TReE. U These are the coments to



1

2

3

4

5

6

7

3

'9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4

the last -- :to the .189 "WorK. We have just. now done the

last finished the last item on the first page, and that

goes on 'for two-.and-a-hal'f pa,ges.

MR.. EDGAR:; What page is Rule 324 on?

CHAIRMAN SOULES: Well., now,wait.a lIinu:te_

No, that was let me get straight with you,. Hadley. That

was Rule 206 on Page 324. Now wear.e g,oing to Rule 208 ,on

Page 327, and we passed on that last time and said that was

okay as is. So I must have skipped -one.

And so now we are to two Rule 216 on Page 332.

And let J s see'f David., I gu.ess this is your subommittee,
isn't it?

MR. EDGAR: No,. it is mine.

MR. BECK: No.

CHAIRMAN SOULES,:; Oh,. Hadley's. Okay,.

Hadley.

MR. EDGAR: I have passed -- everyone of you

should have before you a letter 'from me to the committ.ee

dated today concerning Rules 216 and 214.

"lhe matt.er on Pag.e 332 goes back, and t.his rns
through a number of rules, as to how to spell ..jury,... is it
hyphenated or not. My dicti,Qnary hyphenate,s it4 IdonJt

know abut anyboy else t s ,but --
MR. TINDALL: Mine just offers ,one co:ion

word" just n-o-n-j-u-r-y,. without a space or a hyphen.



5

1 MR. EDGAR: W,ell, I will let -- I will l,eave
2' that to the gramarians, but, anyhow, that is what the

3 purpse.o£ t.his page is about.
4 CHAIRMAN SOULES; All right. What do you

5 recoinmend?

6 MR. SPARK.S (SAN ANGELO): Well, we have got to,

7 do it ri.gtor
8 MR. TINDALL; My unabridged dictionary at the

9 off'ice ha no hyhen or space, Hadley . Did you use --

10 MR. EDGR.: Well, I used Webster's CollegIate.
11 I don .J tkno'W.

12 MR. TINDALL: That was raised in a number .of

13 letters we ,got aootttthespelliti of it.
14 CHAIRMAN SOULES: Where is it?
15 MR. TINDALL: It is spelled both -- there are

16 a number of places where it is with a hyphen and there are a

17 nuer .0£ places where it is .one word withoutaspee~
18 CHAIRMAN SOULES; All right. Well ~ I will

19 assign that to every subcomittee jointly y if you will 1Ret

20 in the interim in the next biannual and decide some uniform

21 way to do it, and we will get on WordS,earch and w,e will £ind

22 every place it is in the rules and fix it.
23MR 4 oTINDAlIL: I conur with that.
2. CHAIRMAN SOULES: Anybody want to, change this?

25 There being no hands --
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1 MS~ CARLSON~ :Well, also, the TRAP

2 subcommittee suggested the same modification without the

3 hyphe"

4 MR. TINDALL~ Without the hyphen is

'5 CHAIRMA SOULES:: All ri.ght. Well~ let"$;

& go -- that goes to the TRAP rules and everybod else, all the

7 other rules. We ~anmake it unif,orm at least because we do

8 have these rules on disk now.,

9 Okay 4 No change to 216. In favor say "J Ayell .

10 (RESPONDED AYE)
11 CHAIRMAN SOULES:: Opposed? There wi II be no

12 change to 216.

13 MR. EDGAR:: The letter on Page 335 refers to

14 simply the spelling of a -- of the commnt -- o£ the word and

15 the comment on Page ~34, and points out that it should be to

16 preclude a 4efault judgmnt HinH a case, but the bar journal

17 incorrectly used uisu instead of uin. U
18 CHAIRMAN SOULES:: We have got it f'ixecL

19" MR. EDGAR:: All right. So we don l t need to

20 take any acti:on ,on that~

21 CHAIRMAN SOULES: That is right.
22 MR. EDGAR: On Page 336, Rule 245, one letter

23 on Page 331 says the 45-day notice is too short, and another,
24 on Pa.ge 339.,say.s not long enou.gh~

2S Now~ Judge Morris, in a letter on Page 341, says
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1 that at least one apllate court has ruled that forfeiture

2: cases mut be set within 30 days after the answer date. This

3 creates a conflict. he points out4

4 Now, I would like to go out of order just a moment,

5 if I mi:qht. because in a letter to :me a£ter the Comittee

6 met, and as a result of the hearing that the Court held,

7 Franklin Jones pointe out that there was a conflict -- I
8 dontt know whether Franklin did it or someone in his office.

'9 I aigivinghim the benefit of the doubt -- that -- I have
10 that in the material to be presented later, but perhaps we

11 ought to take it up now, that --
12 CHAIRMAN SOUbES: Hadley, is this your

13 Februar 16 letter that you are referring us to now?

14 MR. EDGAR: What I did -- yes. What I did,
15 you don J t have -- you don J t hal1e what I am about to cont
16 on before you because this is in the material whi eh arose as

11 a result of commnts subsequent to the public hearing. But

18 Franklin pointed out that why shouldn t t the notice period

19 correspond with the 30-day period in Rule 216 for Paying a

20 jury fee. Also, that the 45-day notice will interfere with

21 the docket control of inny district courts whiclihave monthly

22 docket call ~
23 Then he also points out that Rule 216 provides that
24 a party must request a jury trial and pay a jury fee not less

2:5 than 30 days in advance of trial. The 45-day trial notice
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1 requirement in Rule 245 will result in the parties obtaining

2 an automatic continuance when the parties request for a jury

3 within the 15 days lead :priod and tlicase inust beinved

4 from the nonjury to the jury docket. In some districts this

5 will be an exceptionally long delay to jury trial.
6 I simply point that out to you asking whether or

7 not you wanttosimplyg,o back and re.con~idder t.his 45--ay

8 period in the matter which is to be taken up later because of

9 the order of businesswhi.ch W:é earlierde.cidedto proceed

10 upon.

11 CHAIRMAN SOULES: The reason, if you remember,

12 the agenda where this 245 qotchanged"the problem that we

13 were addressing -- and we had letters from the
14 ,pra.ctitionrs-- a .court.caldseta .case on lO-day notice l'

15 but you had to make a jury d~nd3() days out. So wha,t was

16 haping was the cours were setti1i Cases on 10 daysnot.ice

11 and then saying,. uYou waived your jury demand,. eVen though

18 you didn.Jt even kn when the case was going to be set. 30

19 days ago. U

20 And the reason that a 45-day period was p.ut in
21 place was that this ~eantthat the first time a cour seta
22 case,. there would still be time to make a jury demand,. rather

23 than the ~first ti:m the courtset.s a case, there is -- time
24 for jury demand is expired. And we just picked 45 days

25 saying.? DWell? in that 15 days" if you wanta jury, you ought
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1 to he able to. inake up yoiir 1lind and get it. .done.. ~~A1l .I want

2 to do is remind you-all Why we made this change because for

3 some ,other reas,Qns now 1 there is some re.consi.derati,Qn..

4 And 1 Hadleyi how would we harmonize all that?

5 MR.. EDGAR: I do.n.Jt know..

6 MR.. JONES.: The problem I saw wi th it was that

7 itpi"cked up in 'l ,Q£'fi~e that I think

8 CHAIRMAN SOULES:: Stop that a minute. He's

=9 talking and w.ecan ~ t. .hea,r..

10 I am sorry 1 Franklin, we are not getting you.
11 MR.. JONES: The problem that we pi~ked up in

12 my office that I think was a valid point and I really think
13 we ought not t.o .bui l:d this int,Q the rules, and that is a
14 party can get an automatic continuance unless these two rules

15 are harmonized, that is, theruleo.f setting the case for

16 trial and the rule of jury demand..

17 N,Qw" there is no -- I don.Jt see any problem it

18 being either 30 or 45 days. The problem is if you set a case
19 either 3'0 or 45 days .oiit ,on a non jury docket., then ,a party

20 can come in within that 15-day lapse period and demand a jury

21 and he has got au autoinaticcO:tinuanceona moti.on in rural
22 courts that I know anything about. And that is a problem my

23 ot'fi~e has picked up ,on and I really :d,Qn.s t see any reason for

24 that..
25 CHAIRMAN SOULES; I dido' t know you ever set
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1 nonjury cases ~

2 MR. JONES:: I am usually the one wanting a

3 jur 'f but occasionally I have a problem that doesnJ t appeal

4 to a jury for some reason.

5 CHAIRMAN SOULES:: Franklin, if -- there is no

6 15-day period, if the case is set 30 days out. When the case

7 is set at that ver day., that is the last day y.ott can de1land

8 a jury and you may not even knoW it got set.

9 MR. SPIVEY: Judges don.st always --don.st read

10 it all that way, though, they really don't.

11 CHAIRMAN SOULES: I æn sorr 4

12 MR. SPIVEY: Judges look at it as a
13 discretionary tbin.g and that is what the appellate COUTts

14 pretty well uphold.
1:5 CHAIRMAN SOULES: To give a jury.

16 MR. SPIVEY: Yes.
17 CHAIRMAN SOULES ~ But we don J t waiit it

1& discretionary. We want them to have to give a jury and that

19 is-- I mean the way the cOlBittee voted last time" I say

2:0 Itwer It I mean we took this position that a judge who set --

21 £irstsets a eases on a Y;onjury .docket without a jury £ee

22 having been demanded, at that point in time should be enough
23 in advnce .of tneminiin jury .demand period that a party

24 could demand a jury and have a right to it no matter what.
2:5 cThat is the reason that we ,changed 245 to read the
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1 way it do~s now and not he discretionary ~tñ the court
2 whether or not you get a jury because you don t t even know

.3 that set.t.ing is there until the judge does it.7 and if your

4 30 days is already shot, you have got -- you are in a

5 discretionar period ~

6 Some judges -- trial judges in San Antonio believe

7 that. the constituti()nal right. t~oa jury trial means you can.st

8 use these rules to manipulate. Others say that is what the

'9 rules s.ay. So we can do what we want. to do about it. So

10 there it is. And -- but the judges have raised a question

11 about a 30-day for£~itur~ case.
12 MR. EDGAR:: Well,. on Page 341 of your book --

13 CHARMAN SOULES:: Right., in a forf~i ture case.

14 MR. EDGR: -- Judge Morris raises the

15 question, he says at l~ast on appellate court, without
16 giving us a citation,. has ruled that forfeiture cases must be
17 set within 30 days a:fter ans~r date", And I knw that t.here

18 certainly are some provisions for forfei ture under certain

19 circmstanc.es, but I really donJt knw tiecase to which he
20 referred.
21 And if the rule would change to 45 days, it would
22 seeni to ia that a court would have difficult.y in .ord~ring

23 that a forfei ture case would be set for 30 days when the rule

24 .says at least4n., but that is all we have and I just wanted

25 to call that to the Comittee's attention.
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1 CHAIRMAN SOULES : Well, we have --and en many

2. occasions, this Committee has written standardized rules

3 where SClne conrt of appals inaybestarted a trend that the

4 Commi ttee felt was inap.propriate. I don t t know. Of course F

5 I don ~ t :kow what case Judge Morris was talking' about either.

6 It is not cited.

7 What is your recommendation in the circumstances?

8 MR. ,EDGAR: I recommend that We leae it., just

9: leave it as it is.
1 \) MR. &EARD: I second that.

11 CHAIRMAN SOULES; Moved and seconded. Those

12 in favor say ~JAye. JJ

13 (RESPONDED AYE)
14 CHAIRMAN SOULES : Opposed?

15 MR. JONES.: Opp.osed.
16 CHAIRMAN SOULES: Okay. The'Jayes" have it

11 house to one.
18 MR. EDGAR: All right. The next rule we have

19 listed he-reis Rule 296. If you will turn toPa.ge420 in

20 your book, you will find that Justice Hecht raised a question
21 that the court had concerning the treatmnt to be given a

22 request under Rule 29:6,. which was filed before the judgmnt

23 was signed.

24 CHAIRMAN SOULES. Go ahead.
25 MR . EDGAR:: And I just raised th.e¡question
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1 here that I think that probably is provided for in Rule

2 306 tç) . And, the question he addre.sses is how to treat a

3 reqest which is filed before the judgent is signed. And I
4 think that Rule 306(c) currently takes care of that because

5 it basically says that it will be deemedfil.ed .on the date

6, .of,. but subsequent to the date of signing the judgment.

7 CHAIRMAN SOULES:: 306 -( cj ?

8 MR. EDGAR: Yes. I wish he were bere. Maybe

,9 I didn.st really understand the nature ,of his .qestion..

10 CHAIRMAN. SOULES; Oid we make a change to

11 306 (cj ?

12 MR. BECK:: N'.o.
13 CHAIRMAN SOULES:: D-dnot,.
14 Where did we put -- well, this used to be a bigger
15 probl,em, and I don J t .. whether this is lookiu9 ata ease
16 that is pre 184, but in 1984, the Committee recommended to

17 the Court 'rand the Court adopted, an amndint to 306 -(c) that

18 put premature file findings of fact and conclusions of law

19 within itsam:it~ Prior to. that, there was a problem. They

20 were not within the ambit of 306.(c).
21 ,MR~ EDGAR: Well, with respect to the ,query

22 that he raises, though,. on Page 420 --

23 CHAIRMAN SOULES:: -oy.~
24 MR. EDGAR: -- it seems to me that Rule 306(c)

25 solves that problem,.
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1 CHAIRMAN SOULES: As a result of an .184

2 amendment ~

.3 MR. EDGAR: Yes. So I dontt know whether I

4 ha17emissed something that he is raising, ::t absent that, I

5 recommend no change because I think it is already cured.

6 CHAIRMAN SOULES: We did m.ake a change to

7 306 (c) and I dontt kno.w where it is. I know we did.

8 MR~ ADAMS: It wasn J t published~

9- CHAIRMAN SOULES; It is not in the book,. but I

10 :kow we ,did because you see -- and I can show you where we

11 did it. You will probably remember this. If you have got a

12 rule :book, if you look in the fifth line of 306:(c), every

13 such motion shall be deemed to have filed on the date of but

14 sUbsequent to the date o£. And wechang;PÃ that on the JJdatell

15 of but subsequent to the. Utime" of.,

16 Now 7 I donJ t know why it J S not -- I haven "t,got it
11 before you, but we voted to do. that in 1989.
18 MR~ BECK: It wasn.st published, Luke..

19 CHAIRMAN SOULES: Well,. that is probably

2:0 ,because it I dropped it in my office~ But that was

21 very -- it was even -- not even discussed really. It was

22 obviously--
23 MR. EDGAR; It should be changed to be the

24 time of..
25 CHAIRMAN SOULES: I know. I remember us doing
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1 it, .and it will be in our minutes., but it is not in the -- it

2 was not published.. but that is very noncontroversia,l.
3 MR~ TINDALL: Twoo places " Lnke~

4 CHAIRMAN SOULES:: I know..
5 MR~ TIN.DALL: It has g,ot to be changed.

6 CHAIRMAN SOULES: I will get that fixed and I

7 apoloç-ize that that didn J t make it. That i.s :prt :of your
8 work. I promise.

9 All right, we are going to change, in Rul e 3.06 ( c) ,

10 in the fifth line :of the W.et Version ,the word .s'dateJJ to

11 "time,. tt ttdate of signing: of the Judgment" to "time of signing

12 ~£ the jud,gment ~ JJ And then, likewise, in the very last line 1
13 exactly the same change. Change ttdate of signing of the
14 judgment LI toO Htime of si,guing ~f the judgment 4 LI

15 All in favor say "Aye.. tt
16 (RESPONDED AYE)
17 CHAIRMAN SOULES: Opposed? Okay.
18 Are you making a n-ote we have got a 306(c) change?

19 MIL EDGAR: Then on Page 421, 422, there. is a

20 Fifth Court .of AppealS mem suggesting that the -comment be

21 clarified to Rule 296. And we,. as a Committee, have never

22 really w.or.ked witi the comments, Luke. Did you want -- do

23 you wat to take that up here or
24 CHAIRMAN SOULES: That would be fine. Let me

25 get my paper straight. Did you recommend then no change to
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MR. EDGAR; Well, I haven't gotten to that.

CHAIRMAN SOULES: You haven't gotten there

yet.
MR. EDGAR: I am talking about 296.

CHAIRMAN SOULES: 296 ~ Okay. Is t.hat is

that what we are still discussing?

MR . EDGAR :: The memo on Page 421", 422 suggests

clarification. of a comment. And I just wanted to call that

to the ChairJ.s attention.

CHAIRMAN SOULES; Okay. Hadley,. what would we

do toclari:fy it and 'Wliat page.s shonld we look at 'for

comment?

MR. EDGAR; Well, on Page 421..

CHAIRMAN SOULES:: 421.. Is the rule in the

bO,OK anywhere?

MIL EDGAR: The rule is oii Page 415.

CHAIRMAN SOULES:: 415.

MR. EDGAR: Four one five.

CHAIRMAN SOULES:: And the -- thy want 'tS to

wri te the comment to say what?

MR. EDGAR:: Well", "he .doesn.s ttell you what"

He just says he has a problem with it, as was frequently the

case in these coments", pointing out t.hatone conldconst:re
the comment to mean that findings of fact and conclusions of
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1 law are -- well "pardon .m€ ~

2 CHAIRMAN SOUI..RS: That is not what the coment

3 say..
4 MR. EDGAR:; Well, you are right. Just a

5 1noient..

6 CHAIRMAN SOULES: They may have published it

7 wrong ill the barj.ournal, :butour eo:nt does not say that..
8 MR. EDGAR.: He also refers to Rule 41 (a) and I

~ an --alon.;g with that, and I am wondering maybe i£ that

1Q comment to 41 (a) is not the comment to which he referred. I

11 will l.ook right quick.

12 CHAIRMAN SOUI..ES:: Is that TRAP 49 (a)?

13 MR. EDGAR: 41'(a)..
14 CHAIRMAN SOULES; 41 (a) . That is it.

15 MR.. EDGAR: Yes. He is really referring to

16 that one, so I will leave that up to Dorsaneo's Committee.

17 CHAIRMAN SOULES: Okay.,
ia MR. EDGAR: But, anyhow~ the point he raises,

19 I think" is leglly correet,but Idon.,tknow whiehone oJ:

20 those comments.

21 CHAIRMAN SOULES: Could we -- when we ge.t

22 there, eould you reiind us to revisit this? Thnk you,

23 Hadley.

24

25
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1 (At. this time thre was a

2 brief di-scussion off the record,. after which time the

,3 heariu9 c~ntinu.edas f-ellows:)

4 MR. EDGAR: All right. Isuke,. on

5 CHAIRMAN SOULES: Okay. Have -we finished that

6 item now? Tom Davis.

1 MR. DAVIS: As a matter of information, who

8 does write the comments?

9 CHAIRMAN. SOULES: We sometimes wri te them

10 here, I sometimes try to W:i te them, and before -- and they

:11 com to the Comittee in the re~ort4 SQ sometimes they are

12 written here,. and sometim.es I write them,. so,metimes they are

13 in the proposals that come. So there is not any real

14 MR. DAVIS: When we adopt the rule, we should

î5alsoconsider the comts., too., rigbt?
1,6 CHAIRMAN SOULES: Well,. we always do. We

17 have --as a :matter of fact, and manytiiies we have decided

1& to write a rule and then the Committee has said, Uput in a

19 coinent. that we did it foOr this reason. U So that is our
20 practice now.
21 MR. EDGAR: On Page 42:3 r Judge Star raises a

22 questi~n concerning Rule 298 , whicha-pearson ,page 4V3.. And

23 you will
24 CHAIRMAN SOULES: Hadley, are we --

25 MR.:EDGAR:: We are tal-kingabnt Rule 298.
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1 CHAIRMAN SO-r.:ES~ cOkay" So.--

2 MR. EDGR:: It appears on Page 418:.

3 CHAIRMAN SOLES ::()kay .. I do not have a

4 consensus on 297 and 296. Is it your motion that there be

5 no chanqe to t.he J 89 work product .or do we need to look at

6. this--
7 MR. EDGAR:: No.
8 CHAIRMAN SOULES; -- before we do that?

9 MR.. EDGAR: Yes, except as respects the

10 comment to Rule 41 fa), but as far as 296 is concerned~
11 recomend uocha-ne..

12 CHAIRMAN SOULES; And 2911'
13 MR" EDGAR; Well,there was no .concerns voiced

14 to 297..
15 CHAIRMAN SOU1,ES: Okay. All in favor of no

16 chaugeto the recommended version o£ 2'96 and .297'1 .say JJAye.. JJ

11 (RESPONDED AYE)
18 CHAIRMAN SOULES; :Opposed? Okay "Thank you..

19 MR. EDGAR:: All right. Rule 298, appearing on
.20 Paç.es 418 and 419, y.ounoti.ce that what we did in Rule 298

21 was require notice in a-ccordance with Rule 21 fa) ~ and this

22 gets us ,back to certified and register:e mail.. Apparently,

23 lawyers are sending these to the court, which we are now

24 going to require in addition to sending it to the clerk,
25 certified registered mail, return receip.t requested f' which
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i ineans that the court then has to interrt its proceeding's to

2 receive what the -- what Judge Starr calls, on Page 423, tta

3 $10 envelop.e.. JJ

4 And I think he has got a valid. point. To interrupt
5 court :poceedings to have to receive inil to c,oinly --and I
6 am not sure that Rule 21 (a) requires that delivery to the

7 court or to thec.lerkbe by certifi.ed inail. I think it only
8 is to opposing parties ~ but yet that is his concern.

9 This then goes back to Rule 21~a)"f which :r have had

10 some personal frustration with for a long time. But we voted

11 to do what we did and Idon"tknow that we can -- whether we

12 want to undo that or not.
13 CHAIRMAN SOULES ~ The Commi ttee ~ in, its 1 &9

14 deliberations~ put in the certified mail service on judges
î5.becanseof' the time periods from -~ .during which a judge inst
16 act after receipt of findings of fact and conclusions of law.

17 And it was our discussion that it was f'air-- onlyf'air to

18 the judge for them -- for there to be proof that he got those
19 £indings of facts and conclusions of law on a given date and

20 not -- so that there is a time from which it starts running.

21 And i£ you remember, we -- this is not just filing
22 with the clerk where you would have a file stamp because the

23 judges .saY"f .nWell"f that doesn J t help us any" it lays over
24 there in the file jacket and we don' t get a chance to look at

25 it ., we may not even know it is there whi Ie our ti1n€ is
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1 tidiTrg. II
2 So we say, UWell,.fine. We will deliver them to

,3 th judge. II :Wl l, -wat "proof do you ha1Te that the judge got

4 them delivered,? And this was put in there to give judges

5 som sort of asafetyva.lve that rceally d,oes -- where you got

& to prove you got them,. you have got to have a, green card~
'1 .Ho. it ooesn..s t matter to 1le., but that is why

& we did it this way.
9 MIL EDGAR ~ The problem -- the problem,

10 however,. is that I don l t think that Rule 21 fa) requires that
Ii the .court be sered by -certified registered mail~

12 CHAIRMAN SOULES; It doesn l t .

13 MR4 EDGAR: It ta.ls about serving a party.
14 And, apparently, lawyers have, by making this reference to

15 :Rle 21(alandnot di,scce:ring that di:ffcercence, si:inply send

16 everybody -- serve them by certified or registered mai 1.
17 And perhaps this problem that. you are presenting

1& could be solved if we made some effort to make it clear in
lc9 Rule 21(a) that neithr the (:lerk nor the ,court need to
20 receive notice by certified or registered mail in order to
21 comly 'Wt.h that rul€~ This:goe back to Rule 21fa), I
22 think ~ and,. frankly --
23 MR. FULLER; That is the evil right there, is
24 trying to utilize 21 (a) .
25 MR. EDGAR: Well, we did that because that is
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1 such a shorthand way of doing it~

2 MR. FULLERt It didntt work.
3 MR~ EOAR:.Ad lean .see how this is .going to

4 create problems with a busy court in a jury trial and having

5 to int,errt the :proceed'ingsto receive certified iuil.

6 CHAIRMAN SOULESt Well, that seems to me

7 that -- is that a real problem? I hav~ oO'"t been in a

8 courtroom in a long time where -- du,ring trial where there is

9 not som eiplcyee o£ the court outside of the courroom doing

10 something.

11 MR. EDGAR:. Yes, but this has to be delivered
12 to the court., the judge ~

13 CHAIRMAN SOULES; But any -- doesntt any

14 . representative
15 MR. EDGAR; If it goes to addressee only, it
16 does..
17 CHAIRMAN SOULES t If it is addressee only.

18 Tom Ragland..

19 MR. RAGLAND: I was on the subcommittee that

20 worked.on this, an iny recollecticn the reason we put that
21 about serving the judge is because if you had a vi si ting
22 judge., the clerkcouldn.st deliver that .copycf itaoo,
23 therefore,. that visiting judge would be given a certified

24 copy..

25 CHAIRMAN SOULES: That was another pat of the
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1 discussion, no questi,Qn.

2 (At this time there was a
3 :b:ri,e£ discussion o£ftlie record, a£ter which time the

4 heaering continued as follows:)

5 MR. RAGLAND:: :Okay. Could -we address that

6 comment, service on the judge no longer necessary?

7 CHAIRMAN SQUl.iES:: IalU not -- lam reluctant

8 to leave it that way,. but that is up to the Commi.ttee.

9 MR. EOOAR: Should weget cO the record

16 CHAIRMAN SOULES.:: Okay.
11 MR. EOOAR: -- the sng.g,estion I -made, ,ox just
12 go ahead and reconsider it,. or leave like it is,. or --
13 CHAIRMAN SOULES: We are on 2:90 -- Rule 2:98 --

14 MR. EDGAR; 29& (a) .
15 CHAIRMAN SOU'l.iES:: on .Page 41.8.. AndHadley

16 has a suggestion for change in 29& (a) in response to the

11 public coinent coming in :fXOlR -- who was it,fxom Judge

13 Starr?
19 MR. EDGAR: Yes.
20 CHAIRMAN SOULES: And, Hadley, what is that

21 suggestion?

22 MR~ EDGAR: The suggestion. to cure his concern

23 -would ,be to, -in the last sentence of 1:011r -- of 298ia),

24 change it to read as follows: liThe party making the request

25 shall also deliver a copy to the jud9.e who tried the case and
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i indicate thereon the date andinnneroæ delivery .pri'od.. ~

2 MR. SPIVEY:: You are encouraging ex parte

,3 comi-cation" Most o£my problems don.st ne.ed any

4 encouragement.

S CHAIRMAN SOULES:: Well, it has been mandated

6 before"

7 MR. BECK: Hadley, wouldn't you make the s.ame

8 suggestion in 296?

9 CHAIRMAN SOULES; Yes, we have got to go back.

10 Whatever we do here.., we have got to go back and do it ,on 2%~

11 You are right, David.
1,2 MR. EDGAR: But that is the issue that we have

13 be£ore us" And 'Wy do-n.st y:ou go aliadand voice your concern

14 again, David, S'O that we can get it on the record.
lS MR.. SE'K~ Well, I think I w-onld say that the

1& langage proposed by Hadley certainly corrects the problem
17 that Judge Starr raised" However, I think that we have got

18- to go back to the original reason as to why we even amended

1"9 this rule in. the first place.. wbich -wa,a to deal with the case

20 law which says that to preserve error you had to call your
21 request for fiiidångso£ fact and conclusions of :tw to the

22 trial judge. And so our original concern was, well, let's

. .23 put in the rule a reauixeinent to that e£fect and put
24 something express with respect to how you can do.cument that.

25 And what lam saying is thati£ weinkethis




