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Rule 54. Time to File Record

(a) No change.

(b) In Criminal Cases- Ordinary Timetable. The transcript

and statement of facts shall be filed in the appellate court

within sixty days after the day sentence is imposed or suspended

in open court or the order appealed from has been signed, if a

motion for new trial is not filed. If a timely motion for new

trial is filed, the transcript and statement of facts shall be

filed within one hundred twenty days after the day sentence is
imposed or suspended in open court or the. order appealed from has

been signed.

(c) No chang.e.

Comment: To conform to ,the rule amendment a_c!0~t_ed by the Court
of Criminal Appeals.
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WRITER'S DIRECT DIAL NUMBER:

April 17, 1989

Mr. David J. Beck
Fulbr ight & Jaworski
1301 MCKinney street
Houston, Texas 77002

Re: Proposed Changes to Rule 54
Texas Rules of Civil Procedure

Dear Mr. Beck:

Enclosed please find a copy of a) letter I received from
Ralph H. Brock regarding suggested changes to Rule 54 along with
a redlined version of same. Please prepare to report on the
matter at our next SCAC meeting. I will include the matter on
our next agenda.

- As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan Hech~

Justice Stanton Pemberton

H. SOULES III
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Saturday, April 15, 1989

Luther H. Soules, III
Chairman
Supreme Court Advisory Commtted
Tenth Floor

175 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

Thank you for your letter of the 11th concerning the recent order of the Court of Criminal
Appeals amending the Rules of Appellate Procedure. I agree that the adoption of the
amendments contained in the Supreme Court's order of July 15, 1987, cures all of the
problems related to those rules.

There are now two versions of Rule 54 (b), though! Even though Rule 54 (a) and the
Court of Criminal Appeals' version of Rule 54 (b) each provide 120 days for filng the
record after a timely motion for new trial, the text of the Supreme Court's version of Rule
54 (b) stil purports to allow only 100 days in criminal cases. The Supreme Court needs to
adopt the Court of Criminal Appeals' amendment in order to achieve complete consistency.
.

I was aware of the Court of Criminal Appeals' Januar 9, 1989, order shortly after it ap-
peared in the Texas Register, and I intended to mention the amendments in the latest
Appellate Advocate, but (as you will see when your copy arrives in the next few weeks) there
just wasn't room. Franky, I failed to notice the two versions of Rule 54 (b), and it was
only when I received your letter and took a closer look that I discovered the problem with
Rule 54 (b). Of course, that is a housekeeping matter which can be easily remedied.

Thank you for the opportunty to offer this input to your commttee.

2YOU~, veryfØt~ruiY, ~

, )7 /,J"Ç; /L
f/i í./ V
à~H. Brock

RHB/

cc: Hon. Nathan Hecht
Hon. Sam Houston Clinton

l:nr:p..v \. ..' ~ ..
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CHIEFjCSTICE
JOHN L Hil

THE SUPREME COURT OF TEXAS
P.O. BOX 12248 CAPITOL STATION

CLERK
MARY M. WAKFIELD

jVSTICES
ROBERT ~f. CAMPBEl
FRANKLIN S. SPEA
C. L RAY
JAMES P. \'í'CE
TED Z. ROBERTSON
WllIAi\ W. K1GARIN
RAL'L A GONZAEZ
OSCA H. MAUZY

AUSTIN, TE 78711 EXCCTIVE ASST.
W'IIA\1 L \'llIS

ADMINISTRATIVE ASS'T
MARY A"lN DEFIBACGH

November 19, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts
800 Milam Building
San Antonio, Tx 78205

Mr. Doak Bishop, Chairman
Admi n is tr a t i on or0tf~r~i-e.e Commi t t ee, "-
Hugh.es & Luce

"- 1 O.O.Q Da 1 1 as B ldg .

Dallas, Tx 75201

Re: ,. TEX. R. CIV. P. 62 and 63.

Dear Luke and Doak:

We have considered two different applications. recently
regarding whether a counterclaim is an amended pleading as
contemplated by Tex. R. Civ. P. 62 and 63. If we are
getting the question that means it is probably arising with
some frequently in the lower courts. Perhaps we should
clari fy it.-

Sincerely,

Ja ~S'P. WaUaç..J~e
JPW: fw
Enclosure

n(\"'c"~\..I):)..:U
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San Antonio, Tx 78205

Mr. Doak Bishop, Chairman
Administration o~~~i~e
Hughes & Luce

\ 1000 Dallas Bldg.
'--Dâllas, Tx 752Õi

Committee--~

Re: TEX. R. CIV. P. 62 and 63.

Dear 'Luke and Doak:

We have considered two different applications recently
regarding whether a counterclaim is an 

amended pleading as.
contemplated by Tex. R. Civ. P. 62 and 63. If we are
getting the question that means it is probably arising with
some frequently in the lower courtS. Perhaps we should
clarify it.

Sincerely,

Ja ~s' p. WaU.çeJ~e
J PW : fw
Enclosure
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TRCP

Rule 72 Filing Pleadings: Copy Delivered to All Parties or
Attorneys

(A) YIl;~ví~ý~t l;Jvíý party (who) files, or asks leave to file

any pleading, plea, or motion. of any character which is not by

law or by these rules required to be served upon ( all other
parties) t1i~ l~iAý¡~tt.ø /p~ttiJ /Yiø shall at the same time øitliøt
deliver (by any method approved for service in Rule 21a to) rlt
~áiiltrl tYi~/ ~ø.ý¡øtt.ø/pátti (all parties not. required to be served)
or their J.~~øtví~ý f $ Y (attorneys) of record a copy of such
pleading, plea, or motion. The (party or) áttrltáøilrlt/á~tYirltitøiA

tøptøt.~ritátiý¡ø/rlf/t.~øYi attorney (of record), shall certify to the
court (compliance with this rule in writing over signature) on

the filed pleading, (plea or motion). iri Iý/t ï.tiárf / øý~t /liit.
pøt~rlriái I t.irfriát~t~J 1~l;;J~ IHø IHát. I~øm~iï~~ 1ý/ï.tYiI tYi~ I~tøýïtïøvi$ I rlf

tYii.s I t~i~. If there is more than one J.~ý~t$~ rather) party áriiA
tYi~/~~ý~t$~ IjJáttï~,s IJ.tfi represented by different attorneys, one
copy of such pleading shall be delivered or mailed to each

attorney, tøjJtø,søritï.rirfI ltHø/ I áiAÝJ~t,s~1 IjJáttï.~,sJ but a firm of

attorneys ;j$$ø~ï;j~fi~ lïii ItYiø I rtát.ø shall count as one. ~rlt I~øtø

tYiári Ifø~t løøjJï.~,s løf. I;jviý IjJiøáø.ï.rirfJ IjJi~áJ løt Imø~ïøl7 I$li;jll l'ýø

tø~~itøø./tø/~øl f~táï.,sYiøø./tøl áiAý¡~tt.ø/páttiø,sJ I áriø.1 if/tYiøtø/'ý~/møtØ

tYiári/fø~t I áiAý¡øtt.ø/~;Jt~ï~t¡ I fø~t I ØøjJï.~t./øf I ,s~rtYi/~l~;j~ïvig I ,sYiáii /'ý~

iAøprl,sit~ø./wïtli/tYiøl~i~tKI rlf /~ø~tt¡ I áriø.I~~~/jJátti Ifïlïl7g ItYiømJ I øt

át.lUrirf /l~;jý~ /~ø /fiiø ItYi~mJ /t.Yiáiilïviføtm lrill /áiAÝ¡øtt.~ /páttiøt. løt

tYiøï.t / áttøtri~tt. løf / tørtrltiA / tYiát I ,s~øYi / øøjJï.~,s /liáÝJø I~~~ri / iA~jJø,sit~ø.

ý/itYi Itl;(i I rti~t'ýj / l't'!(i I~ø~ï(i$ /t.Yiáii /'i(i liAøiï.ÝJ~tøø. /~i /~'!(i / øi~t'ý ltrl

tYi~ I Ifïtt.~ / /frl~t I /;j~~lïçt;jvi~$ I /~rititi~ø. / /~l;(it~'iø¡ / / ááiA I /ïvi / I ,s~øYi

C:\DW4\SCAC\044.DOC\HJH 00598



rf;J~ø/ iiøl i:ø-pïø$1 ~)i¡áXX/l6øltøçglÁïtøø/ 'tø /l6ø/úi¡áïXrføløt I øøXï"tøtøøl 'tøl 'tl1ø

¡áø"tøt~ø l-pát'tïø$ / øt / 'tl1øït / ¡á't'tøtiiøý$ /l6ý Itl1ø / ¡á't'tøtiiøý I 't111i~ / f. ïXïiir/

t)íø/-pXø¡áø.ïn~. Afte,r r one) ¡á copy of a pleading is furnished, tøl ¡án

¡á'ttøtiirfý ¡ l)iø r a party) cannot require another copy of the same

pleading "Iø ll6ø I f.lÁtiii~)iøø I "Iø 111idi (without tendering reasonable

charge for copying and delivering.)

COMMEN: Copy technology has significantly changed since 1941

and this amendment brings approved copy service practices more

current.

C: \DW4\SCAC\044 . DOC\HJH
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LAW OFFICE5

LUTHER. H: 50ULE5 III
ATTORNEY5 AT LAW

A PROFESSIONAL CORPORATION

KENNETH W. ANDERSON
KEiTH M. BAKER

5TEPHANIE A. BELBER.

CHRisTOPHER CLARK
ROBERT E. ETLiNCER
MARY S. FENLON
PETER F. GAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MAR.TIN

JUDITHL RAMSEY
5USAN 5HANK PATTERSON
LUTHER H. 50U LES ill

TENTH FLOOR.

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON 5TREET

SAN ANTONIO, TEX1\78205-2230

(512) 224-9144

WAYNE i. FAGAN

AS50CIATED COUN5EL

TELECOPIER

(12) 224-7073

September 16, 1988

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houstonr Texas 77002

Re: Proposed Change to Rules 21, 21a, 72 and 73

Dear Mr. Be,.:k:

Enclosed herewith please find a copy of my letter to JuÇlge
Stanley Pemberton regarding regarding Rules 2l, 2la, 72 and 73.
Please be prepared. to report on this matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank.;;you for your keen attention to the bUsiness
of the Advisory Committee.

LHSIII/hjh
Enc losure
cc: Honorable William W. Kilgarlin
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STATE BAR OF TEXAS

rTEE ON ADMINISTRATION OF JUSTICE

ANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE

~ Rule 72. Filing Pleadings: topy Deli vered t~ .All
Parties or Attorneys

les, or asks leave to file any pleading, plea, or mot~Qn
not by law or by these rules required to be served upon
1 at the same time either deliver or mail to the adverse

~ of record a copy of such pleading, plea or motion. The
resentative of such attorney, shall certify to the court

· riting o..r hi. per'onal .ignature. that he ha. "omplie4
:; rule. If there is more ttian one adverse party' and the
~nted by different attorneys, one copy of such pleading
~d to each attorney representing the adverse parties, but
ited in the case shall count as one. Not more than four
~a, or motion shall be .required to be furnished to adverse
)re than four adverse parties, four copies of such
I with the clerk of court, and the party filing them, or
shall inform all adverse parties or their attorneys of

----- ~~-.. -"'1,.4"'0 uc.ýe been deposited with the clerk. The :copies shali be
delivered by the clerk to the first four applicants entitled thereto, and in such
case no copies shall be required to be mailed or delivered to the adverse parties
or their attorneys by the attorney thus filing the pleading. After a copy of a
pleading is furnished to an atto-rney, he cannot require another 'copy of the same
pleading to be furnished to him.

II. Proposed Rule: "Mark through deletions to existing rule with dashes; underline proposed new warding' .
A WHefleyef' aflY party who files, or asks leave to file any 

pleading , plea or '
motion of any character which is not by law or by these rules required to be served.
upon all other parties tHe aèyef'se ~af'tY, He shall at the same time e~tHef' deliver
by any method approved for service in Rule 21a to ef' !Ra~~ te tHe aèyef'se ~af'tY
all parties not required to be served or their attef'fleyfs-t attorneys of record a
copy of such pleading ~ plea, or motion. The party or atl:ef'fiej'-ef' EH:ltHef'~2eè f'ef'f'e-
Sefitat~Ye e~ sHeEl attorney of record, shall certify to the court compliance with
this rule in writing over signature on the filed pleading, plea or motion. ~fl
lrf'~l:~flg eyef' H~S ~ef'Sefia~ s~gflal:Hf'e, tHal: He Has eelf~~~eè lr~l:H. tflef'f'eY~S~efis e~
l:H~S f'H~eT If there is more than one aèyef'se other party afiè tHe aèyef'se f'af't~es
af'e represented by different attorneys, one copy of such pleading shall be (le-
livered or mailed to each attorney, f'ef'f'eSeflt~fig tHe aèyef'se ~af't~es. but a firm of
attorneys assee~ateè ~fi tHe ease shall count as one. Net !Ref'e tHafi ~eHf' ee~~es e~
afiY f'~eaè~flg,f'~ea, ef' æet~efi sHa~~ ße f'eaH~f'eè l'e ße ~Hf'fi~SHeè te aèyef'se f'af't~es,

aflè ~~ tHef'e ße æef'e tHafi ~eHf' aèyef'se ~af't~es, ~eHf' eef'fes e~ sHeH f'~eaèfflg sHa~~

ße èe~es~~eè lr~tH tHe e~ef'k e~ eeHf't, aflè tHe f'af'tY ~~lfflg tHeæ, 6f' esk~flg ~eaYe
te ~f~e tHeæ, sHa~~ ffl~ef'!R a~~ aèyef'se f'af't~es ef' tHeff' attef'fieys e~ f'eeef'è tHat

(continued on attached page)
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE.

i. Exact wprding of existing Rule: Rule 72. Filing Pleadings: Copy Delivered to. ,All
Parties or Attorneys

Whenever any party files, or asks leave to file any pleading, plea, or mo.t'i:on
of .any character which is not by law or by these rules required to be served upon
the adverse party, he shall at the same time either deliver or mail to the adverse
party or their attorney(s) of recorda copy of such pleading, plea or motion. The
attorney or authorized representative of such attorney , shall certify to the .court
on the filed pleading in writing over his personal signature, that he has complied
with the provisions of this rule. If there is more tp,an one adverse party' and the
adverse parties are represented by different attorneys, one copy of such pleading
shall be delivered or mailed to each attorney representing the adverse parties, but
a firm of attorneys associated in the case shall count as one. Not more than four
copies of any pleading, plea, or motion shall be required to be furnished to adverse
parties, and if there be more than four adverse parties, four copies of such
pleading shall be deposited with the clerk of court, and the party filing them, or
asking leave to file them, shall inform all adverse parties or their attorneys of
record that such copies have be.en deposited with the clerk. The :copies shall be
delivered by the clerk to the first four applicants entitled thereto, and in such
case no copies shall be required .to. be mailed or delivered to the adverse parties
or their attorneys by the attorney thus filing the pleading. After a copy of a
pleading is furnished to an attorney, he cannot require another 'copy of the same
pleading to be furnished to him.

II. Proposed Rule: "Mark through deletions to existing rule with dashés; underline pro¡:osed new wording
A WflefteYe~ afty party who files, or asks leave to file any pleading, plea or .

motion of any character which is not by law or by these rules required to be served.
upon all other parties tfle aàye~se ~a~tY., fle shall at the same time e:ltfle~ deliver
by any method approved for service in Rule 21a to e~ ma:l* te tfle aàYe~se ~a~tY
all parties not required to be served or their atte~fteyfs-t attorneys of record a
copy of such pleading, plea, or motion. The party or atte~ftey-e~ a~tfle~:l2eà re~~e-
sefttat:lye e€ s~ee attorney of record, shall certify to the court compliance with
this rule in writing over signature on the filed pleading, plea or motion. :lfi
W~:lt:lftg eYe~ fl:lS pe~S6fta*S:lgftatH~e., tflat fle flas eem~*:leà W:ltfl. tfle p~eY:lS:lefiS e€
tfl:lS ~H*eT If there is more than one aàyerSe other party aftà tfle aàyerse part:leS
are represented by different attorneys, one copy of such pleading shall be a"e-
livered or mailed to each attorney, repreSeftt:lftg -efle aàyerSe ~a~t:les., but a firm of
attorneys assee:lateà :lft tfle ease shall count as one. Net m6re -eflafi €eH~ eep:ies e€
afty p*eaà:lag., p*ea., ermet:left sfla** ~e~eq~:l~eà te he €H~ft:lSfleà te aàye~se part:leS.,
aftà :l~ tflere he mere tflaft €eHr aàyerSe tlart:les., €eHr ee~i:es e€ sHefl ~*eaài:ftg sha**
he àe~es:i~eà W:itfl tfle e*erk e€ eeHrt., aftà tfle ~artY €:i*i:ftg teem., "6r ask:iftg *eaye
t6 €:i*e them., sfla** :ift€erm a** aàyerSe parti:es 6r tfle:ir att6rfteys e€ ree6rà that

(continued on attached page)
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Rule 72. (continued)

II. sHefi ee~~es fia¥e ÐeeH de~es*~ed w*~fi ~fie e!ep~. Tfie ee~~es sfia!! Ðe de!~~
ÐY ~fie e!ep~ ~e ~ffe f~PS~ feHP a~~!~eaH~s eH~~~!ed ~fiepe~e, aHd fH sHefi ease ~
ee~~es sfia!! Ðe pe~H~ped ~e ~e ffe~!ed eP de!~¥eped ~e ~fie ad¥epse ~ap~~es 6r ~fie*p
a~~ePfteys ÐY ~fie a~~erftey ~fiHS f~!~ftg ~fie ~!ead~ftg. After one a copy of a pleading
is furnished, ~eaft-a~~ePfteYT fie a party cannot require another copy of the same
pleading ~e Ðe fHPft~sfied ~efi*ff without tendering reasonable charge for copving and
deli vering .

00602



Brief statement of reasons for requested changes and advantages to be
served by proposed new Rule:

Copy technology has significantly changed sinGe 1941 and this
amendment brings approved copy service practices more current. It
also revives the requirement that service be made on all other par-
ties, not just those which are adverse. Because of the numerous
instances when parties on the same side of a case may have interests

that are not necessarily consistent, it is submitted that it is fairer..
and far more efficient to notify all parties, not jUst those which are
nominally adverse. This can eliminate unnecessary duplication of
effort on the part of parties and the courts when persons who did not
receive notice are required to seek reconsideration of issues which
they believe have a material effect on them and on the 

potential out-

come of the case.

Respectfully submitted,

~4t.1,,, ~
Robert F. Watson
LAW, SNAKRD & GABILL
3200 Texas American Bank B1dg.
Fo.rt Worth, Texas 76102

January 16, 1989
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Mr. David J. Beck
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1301 McKinney street
Houston, Texas 77002

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN

(512) 327-4105

Dear Mr. Beck:

Re: Proposed Changes to Rules 21, 21 (a), 72 and 73

Enclosed please find a copy of a letter forwarded to me by
Evelyn A'. Avent, Secretary for the Committee on Administration of
Justice regarding changes to Rules 21, 21 (a), 72 and 73. Please
prepare to report on the matter at our next SCAC meeting. I will
include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

AU5TIN. TEXAS OFFICE: BARTON OAK5 PLAZA TWO. 5UITE 315
901 MoPAc EXPRE55WAY 50UTH. AU5TIN. TEXAS 7874G
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. BOARD CERTIFIED COMMERCIAL AND

RE5IDENTIAL REALE5TATE LAW
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STATE BAR OF TEXAS

U Hi/,tv ~~PJ
¡t ~' 1-~7,-cf . .~(J ,Janry 23, 1989 ::";¿".

Y
To the Commttee on Admstratìon of Justìce

From Evelyn A. Avent, Secretary

Enclosed are proposed changes in final form to Rules 21, 2la,
72 and 73 subntted by Robert F. Watson.

Also enclosed are proposed chages in fìnal form to Rules 223 and
245 submtted by Chrles Tìghe.

These ìtem will be on the Agenda for actìon at the March II meeting.

/çi~L00~
Enclosures
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-LiCENSED IN A-STATE

.. OTHER THAN TEXAS

MS. Evelyn A. Avent
7303 Wood Hollow Drive, #208
AustLn, Texas 78731

Dear Evelyn:

Enclosed are copies of the proposed changes to Rules 21,
21a, 72 and 73. You will not~ce two vers~ons of Rule 21a are
enclosed. One provides for service by first class mail. The
other does not . As I indicated at our recent meeting, our sub-
commi ttee has no particular feelings ei ther way on the issue of
first class mail , and welcomes the consideration of the entire
commi ttee of this issue.

After a more thorough revie~ of the language of the proposed
rules as amended and the language of ex~st~ng Rule 8, it appears
that any reference to the- "attorney in charge" concept of Rule 8
would be redundant inasmuch as. the last paragraph of the rule
states "All commun~cations from the court or other counsel with
re~pect to a suit sball be sent to the attorney in charge." Th~s
would appear to leave no latitude on the part of anyone attempt-
ing to comply with the methodOlogy set forth in proposed Rules
21a and 72, when delivering a copy to a party i s "attorney of
record" to addres~ it to anyone other than the "attorney in
charge" as mandated by Rule 8. I would be very grateful if you
would send copies of the proposed rules to all members of the
comm~ttee so that they may be considered at our meeting on March
11 th .

Sincerely,

~aU
Rober.t F. tiatson

RFW/ranl5
L. RULES
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REPORT

of the

COMM'IE ON TH ADMINISTRTION OF JUSTICE

December 1, 1988

The Commttee on the Admnìstration of Justice has been divided into

sucommttees whch tract those of the Supreme Court Advisory Commttee .to

whch it reports its proposals regarding the Texas Rules of Civil Procedure.

The -first meeting of the neW bar year was held September 10, 1988 at which

tîme there was discussion .of proposed Local Rules following a report by Luther
Soules, Chairman of the Supreme Court Advisory Comttee and the Court's Sub-

commttee on Local Rules. Mr. Soules presented a proposed draft of the rues

for consideration and input. Professor William V. Dorsaneo, III, Chairm of
COM's Subcommttee on Local Rules, has done a considerable amount of 

work on
the project. A number of other matters came before the commttee for dis-

cussion and various proposed Rules changes were referred to appropriate sub-

comm t tees.

At its meeting held November 19, Judge George Thunond, Chairm of the
Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the members

attending the Conference were divided into five groups to study the draft and

a member of the Advisory Commttee acted as moderator to each group. The

finl work product will serve as a gude for judges over the state after its
approvaL.

- A report was made by Judge Don Dean, a member-of~.the Subcommttee on

Rules l-l65a. Some chages were proposed to Rule 2la to bring approved

delivery practices more current as delivery means-árd technologies have sig-

nificantly chaged since 1941. The changes will be put into written form and

presented to the full commttee at its Janry meeting for action as required

under the commttee's bylaws. Changes to Rule 72 were also proposed which will
bring copy service more curent and this amendment will be presented in written

form at the next meeting.

Four Rules changes are being considered by the Subcommttee on Rules

l66-2l5 which is chaired by Guy Hopkins. Mr. Hopkins was unavoidably absent

from the November meeting and reports on these Rules were deferred.

Charles Tighe, Chairman of the Subcommttee on Rules 2l6-3l4, reported

that the group has considered Rule 245 ~d, on the recommendation of Mr.

'..- .---
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Soules, would recommend a revision at the next meeting to change notice of

"not less than ten days" to "not less. than forty-five days" as the period

prior to trial for jur fee and demand was extended from ten to thirty

days and theincrE;ase from ten to forty-five days would pennt a party

who receives a non-jur setting together with an answer to preserve its

right to trial by ju and avoid an otherwse essential but burdensome

practical requirement to mae demd and pay the jur fee in all cases

when they are filed, thus clogging the. jur dockets unealistically and
unecessarily. Mr. Tígne said it would be necessar .-t()___consider this
change along with(Rule 2l6-~ch provides for tl;;'filfn~ fee."-___-0" ; ;
He said the subcommttee was also considering~ Rules 223 and 224 whch deal"'---with the jur list.

/_.0. Mr. James OrLear.sai~ his Subcommttee on Rules 3l5-33l was looking

cit.. Rule 324(b) where m~tion £or a new trial is required. A question has
"

arisèn..wit~ regard _.t~ _~=r:~ for a new trial and the group feels this needs

study.
Wi th regard to the Texs Rules of Appellate Procedure, Judge J.

Curtiss Brown;'-chãftm;-reported that a proposal has been 
received re-.~.'

garding TR Rules 4 and 5 which relate to the question of the time of

filing of _records ,- briefs and other instruents. He said the subcommttee
did not feel that a real probleiexisted with these two Rules but would look

at them more closely to detere if revisions 'should be 
made .

A complaint regardig Rules 40 and 53j was received from a district

judge regarding a problem -faced by a court reporter in his jurisdiction who

prepared a lengthy statement of facts 'l-ol-an indigent party as required
under Rule 40 but who was refused payment for his services under Rule 53j.

The s~bccmi~ttee considered the ü~tter but recwinu~nd~d that no action be

taken on these Rules at this time and that the matter be removed from the

docket, recognizing that t~~E.~ may be a greater problem with the Rules in the

future.
With regard to TR Rule lOO, Judge Brown referred to a copy 

of a
proposed change to the-'Rile whch has been circulated to the full commttee.

The proposed amendment will clarify the Rule by providing that en banco re-

view may be conducted at any time within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion was

seconded and adopted.
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The meeting was then held open for discussion of any Rules problem

which might need to be addressed. It was mentioned that "legal holidays"

differ from county to county, and discussion was also held on certain Rules

of discovery and the possibility of having a limt on the number of inter-

rogatories that may be made.

The Comrttee will meet again on January l4, 1989 at which time final
action will probably be taken on .a number of the item presently under con-

sideration.

SICti-~ í? ~_~~t:
Stanton B. Pemberton, Chainn
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IN.J\JRY TRIAL LAW

November 23, 1988

Mr. David J. Beck
E'ttlbright Óc Jaworski
130l McKinney St.

, TX 77010

BAS88. 303 (6202)

íè,-¡ffJ

SOD! O/¿1"ci

Supreme Court Advi sory ComIi ttee
Subcommittee on Rules 72, 73 and 74

Mr. Beck:

I have read your letter and the attachments, and Mr. Loomi s has a
complaint which appears very valid. Frankly, I was unaware that it
might be proper to forward a copy of any pleading to the court, or
any other par.ty,- without immediately notifying every other party.
I kno~~Cnãrles Bab~ and have always found him to be a very
honorabie-~.r-nd person, but even without any intent or effort
to giv:e notice to the other side in a tardy fashion, it is the
party who i.s injured.
I am sorry I did not retain the cite or reference, but r noticed in
the case section of last week'.s Texas Lawyer that a cou::t of
appeals reversed a case out of Lubbock where notice was given to a
party rather than an 'attorney, and thus the attorney for that party
was deprived of the opportunity of timely responding to amotion
for summary judgment.

This type of "sand-bagging" is unacceptable.
we should address these specific problems.

~~nCerely ,11~,1f
It is apparent that

BAS/sm

cc: Mr. Luther H. Soules, III
JUstice William Kilgarlin
Mr. Tom Ragland
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C~iiTION RANK(R)S:~,:¡J Copy R 1 OF 462
1988 WL 115312 (Tex.App. -Amarillo)

NOTICE: THIS OPINION HAS NOT BEEN RELEASED FOR PUBLICATION IN THE PERMENT LAW
REPORTS. UNTIL RELEASED, IT IS SUBJECT TO REVISION OR WITHDRAWAL.

DATABASE
TX-CS

MODE
P

George KRCHNAK, Appellant,
v.

Joe Kirk FULTON, Appellee.
07-88-0124-CV.

Court of Appeals of Texas, Amarillo.
Nov. 1, 198.8.

Before REYNOLDS, C.J., and DODSON and BOYD, JJ.

BOYD

Appellant George KRCHNAK brings this appeal from a default summary judgment..
In that judgment, appellee Joe Kirk FULTON was awarded $22,820 for boarding
care, stud fees, and veterinary services rendered to appellant's mare named
Miss Mighty Moon, plus $2,500 attorney's fees. In the judgment, appellee was
also awarded a foreclosure of stablemen's lien. We reverse and remand.
In six points, appellant argues the trial court erred in (1) overruling his

motion to transfer venue; (2) holding a hearing on appellee's motion for
summary judgment with only six days notice to defense counsel; (3) overruling
appellant's motion for new trial because genuine issues of fact existed as to
appellee's right to recover on account and foreclosure of a stablemen's lien;
.~":overruling his motion for new trial because he had set up meritoriousv~;:;.fenses to appellee's suit and established that his failure to respond to the
motion for summary judgment was the result of insufficient notice and time to
respond and was not intentional or the result of conscious indifference; (5)
denying his motion for extension of time to file a response to appellee's
motion for summary judgment; and (6) granting the summary judgment because it
unconstitutionally denied appellant the right to a triaL.
In his first point, appellant says the trial court erred in. overruling his

motion to transfer venue. The general venue rule is that now set out in the
Texas civil Practice and Remedies Code Annotated section 15.001 (Vernon 1986).
It provides:
Except as otherwise provided by this subchapter or Subchapter B or C, all

lawsuits shall be brought in the county in which all or part of the cause of
action accrued or in the county of defendant's residence if defendant is a
natural person.
Texas Rule of civil Procedure 87 specifies the method and mechanics for

determination of a motion to transfer. Paragraph 2 (a) provides that a party
seeking to maintain venue in reliance upon section 15.001 has the burden to
make proof, as provided in paragraph .3 of the rule. Paragraph 3 (a) provides
that all properly pleaded venue facts are taken as true unless specifically
denied by the adverse party. If specifically denied, the party pleading the
venue fact must make prima facie proof of that venue fact. It also provides
that prima facie proof is made "when the venue facts are properly pleaded and

COPR. (C) WEST 1988 NO CLAIM TO ORIG. U.S. GOVT. WORKS

00611



Copy PAGE 2

'~tta.ffidavit, and any duly proved attachments to the affidavit, are filed fully
itiÇlspecifically setting forth the facts supporting such pleading." Paragraph
n~p).. provides that. the courtstiall d~termine the motion to transfer o:n theI;~kf;,-'~i$ . of the pleadings, any stipulations made by and between the parties, and
~'-ath .affidavits and attachments as may be filed by the parties.tIt ... is undisputed that appellant was a resident of Austin County and that the
I~åre in question was delivered to, and the services for which recovery is
Sc)1ight were performed at, appellee's 

ranch, which was located in Lee County,
Texas. That being the case, in order to maintain venue, appellee mUst have

llIåde prima facie proof that all or a part of the cause' Of 

action accrued in

I ;iUbbock County. It is appellee's theory that this burden was met by his
âiiegation, in his response to the 

motion supported by his affidavit, that
appellant orally agreed to make payment in Lubbock, Lubbock County, Texas.

I~.;~:if~~t~h:£l&:a ;;~i~O~~t t~~te~n i~t~ ~~;i~~\;ge~r~~~£~~bt aï~e£~b~~ckP~6~~~~a~~~none. of the perfo.rmance of the alleged contract was to take place in Lubbock
'County." Neither in his response to the transfer motion nor in his supporting
iaffidavit does appellee allege where the contract was entered into. Our task,
: therefore, is to determine whether appellee's allegation and supporting
'affidavit that an agreement was entered into, in Lubbock, Lubbock County, and
that the agreement provided that payment due thereunder was to be made in
¡Lubbock, Lubbock County, was sufficient prima facie proof of the necessary
¡venue fact that a part of the cause of action accrued in Lubbock county.
A "cause of action" consists of a plaintiff's primary right and the

defendant's act or omission which violates that right. stone Fort Nat. Bank of
INacogdoches v. Forbess, 126 Tex. 568, 91 S.W.2d 674, 676 (1936); Martinez v.
¡Goodyear Tire & Rubber Co., 651 S.W.2d 18, 19 (Tex.App.--San Antonio 1983, no
writ). Moreover, a "cause of action" comprises every fact which is necessary
¡ for a plaintiff to prove in order to obtain judgment. It does not comprise
,every evidentiary fact, but does comprise every essential fact. Hoffer oil
',t'iporation v. Brian, 38 S.W.2d596, 597 (Tex.Civ.App.--Eastland 1931, no
;;:ti~;.it). The essential elements, then, of appellee's cause of action would be
i that an agreement existed under which services were rendered by appellee for
I which payment was not made by appellant. 'A part of that underlying contract
i would be an agreement that payment -would be made in Lubbock County.
The accrual of a cause of action means the right to institute and maintain a

! suit and whenever one person may sue another a cause of action has accrued.
:Luling oil &~ Gas Co. v. Humble Oil & Refining Co., 144 Tex. 475, 191 S.W.2d
716, 721 (1945). As early as 1854, the Texas Supreme Court held that in a case
such as this, the contract, its performance and its breach were all essential
!parts of the cause of action. Phillio v. Blythe, 12 Tex.. 124, 127-28 (1854).
¡ Since the payment, under the allegations of appellee, was to be made in Lubbock
County, and that payment was not made, a portion of the cause of action accrued
i in that county and, within the purview of Texas civil Practice & Remedies Code
Annotated section 15.001 (Vernon 1986), the suit was permissibly maintainable
lin that county. Hoffer oil Corporation v. Brian, 38 S.W.2d at 597.
In his argument to the contrary, appellant places primary emphasis upon Gay

¡Ranch Co. v. Rowland, 50 S.W. 1086 (Tex.civ. .App.--San Antonio 1899, no writ).
However, that case is distinguishable. While the case did hold that a suit for
i similar services rendered at that: appellee's ranch in Runnels County was
maintainable in that county, there were no allegations as to an underlying

COPR. (C) WEST 1988 NO CLAIM TO ORIG. U.S. GOVT. WORKS
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contract or as to the provisions of that contract. Moreover, that case
êonstrued a venue statute which provided that suit was maintainable in the
~~unty in which the cause of action arose. That language is, of course,
'.;~. Eferent from the language of present section 15.001 and, for the reasons
above stated, we conclude that a part of the instant cause of action accrued in
Lubbock County. Appellant's first point is overruled.
In appellant's second point,. he says the trial court erred in holding a

hearing on appellee's motion for summary judgment with only six days nOtice to
appellant's counseL. In his fifth point, appellant says the trial court erred
in denying his motion for extension of time to file a response to appellee's
motion for summary judgment. Because of the nature of this complaint, it is
necessary to make a chronol.ogical listing of the sequence of events.
Appellee's motion for summary judgment was filed on January 11, 1988, and was
set for hearing on February 12, 1988, at .1:15 P. M. That motion contained a
certificate of service certifying that a copy and notation of hearing time was
sent to appellant by certified mail, return receipt requested. No copy of the
motion was sent to appellant's counsel.
On February 2, 1988, appellee's counsel sent a copy of the motion to
appellant's counsel, which was received on February 4, 1988. In that letter,
it was stated that a copy was mailed to appellant on the day of its filing by
certified mail, but was returned unclaimed to appellee's c.ounsel. In the ,.
letter, appellee's counsel said he .had inadvertently failed to forward a copy
to opposing counsel, apologized for the delay, and commented that he felt they
had complied with the requirements of Texas Rule of Civil Procedure 21A, the
rule prescribing the method of giving notice. with the letter, appellee's
counsel included a c.opy of the Lubbock County local rule on summary judgment
practice, which provided for no ora.l arguments unless requested, and commented
that he would not be requesting such argument. The motion for summary
judgment, according to the trial judge's findings, was granted on February 24,
1988.
;.~.:."".February 15, 1988, appellant'~ counsel malled a motion, to extend til!e for
',/:.1Ling a response to the summary Judgment motion. The basis of that motion was

that he had commenced trial in federal court in Harris County on February 1,
which would continue until "at least" February 15, 1988. Although counsel's
certificate of service states that it was mailed on February 15, the Lubbock
County District Clerk's mail stamp shows it was not filed until February 24,
1988, at which time it was overruled with the trial jUdge'S handwritten
notation that the summary judgment had already been granted.
Texas Rule of Civil Procedure 166a (c) provides:
(c) Motion and Proceedings Thereon. The motion for summary jud~ent shall

state the specific grounds therefor. Except on leave of court, with notice to
opposing counsel, the motion and any supporting affidavits shall be filed and
served at least twenty-one days before the time specified for hearing. Except
on leave of court, the adverse party, not later than seven days prior to the
day of hearing may file and serve opposing affidavits or other written
response. No oral testimony shall be received at the hearing....
Appellant argues that implicit in the above rule is the requirement that his
counsel have twenty-one (21) days notice of the hearing date and motion for
summary judgment so that he would have fourteen (14) ,full days to prepare his
counter-affidavits and prepare his objections to the summary judgment evidence
of the proponents. The thrust of his argument is that the requisite twenty-one

COPR. (C) WEST 1988 NO CLAIM TO ORIG. U.S. GOVT. WORKS
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day notice must be given to counsel, where there is counsel of record, and
appellee's failure to do so requires reversal.
h--ti support of his proposition, appellant cites williams v. city of Angleton,
'r./! S.W.2d 414 (Tex.App.--Houston (1st Dist.) 1987, writ ref'd n.r.e.); Delta

'to.el.) Petroleum v. Houston Fishing, 670 S.W.2d 295 (Tex.App.--Houston (1st
Oist.) 1983, no writ); International Ins. v. Herman G. West, Inc., 649 S.W.2ct
'G44 (Tex.App.--Fort worth 1983, no writ); Gulf Refining v. A.F.G. Management

34 Ltd. , 605 S.W.2d 346 (Tex.Civ.App.--Houston (14th Dist.) 1980, writ ref'd
n.r.e.); and Booker v. Hill, 570 s.w.2d 460 (Tex.Civ.App.--Waco 1978, no
writ). However, while these cases do speak to the proposition that a full
twenty-one day notice must be given, they are inapposite to the question before
US, i. e., whether that notice is required to ,be given to opposing counselor to
the opposing party.

Texas Rule of civil Procedure 21a provides:.
Every notice required by these rules, other than the citation to be served

upon the filing of a cause of action and except as otherwise expressly provided
in these rules, may be served by delivering a copy of the notice or of the
document to be served, as the case may be, to the party to be served, or his
dUl¥ authorized agent or his attorney of record, either in person or by
registered mail to his last known address, or it may be given in such other
manner as the court in its discretion may direct. Service by mail shaii be
complete upon deposit of the paper, enclosed in a postpaid, properly addressed
wrapper, in a post office or official depository under the care and custody of
the United states Postal Service. Whenever a part¥has the right or is
required to do some actor take some proceedings within a prescribed period
after the service of a notice or other paper upon him and the notice or paper
is served upon him by mail, three days shall be added to the prescribed
period. It may be served by a party to the suit or his attorney of record, or
by the proper sheriff, or constable, or by any other person competent to
testify. A written statement by an attorney of record, or the return of the.~d'\icer, or the affidavit of any other person showing service of a notice shall
;;,';,) prima facie evidence of the fact of service. Nothing herein shall preclude
âriy party from offering proof that the notice or document was not received, or,
if service was b¥ mail, that it was not received within three days from the
date of deposit in a post office or official depository under the care and
custody of the United states Postal Service, and upon so finding, the court may
extend the time for taking the action required of such party or grant such
other relief as it deems just. The provisions hereof relatinc¡ to the method of
service of notice are cumulative of all other methods of service prescribed by
these rules. When these rules provide for notice or service by registered
mail, such notice or service may also be had by certified mail.
Under this rule, a certificate of service, such as the instant one, creates a
presumption that the requisite notice was served .and, in the absence of
evidence to the contrary, has the force of a rule of law. Cliff v. Huggins,
724 S.W.2d 778, 780 (Tex. 1987); Costello v.Johnson, 680 S.W.2d 529, 532
(TeX.App.--Dallas 1984, writ ref'd n.r.e.). While the sending of such a notice
directly to the party without a copy to his attorney of record should not be
encouraged, and indeed, it would seem proper that the rule require this, it
does not do so. .The notice of setting of appellee' smotion fo.r summary
jUdgment was, then, in accordance with allowable procedure. moreover, since
appellant's motion to extend the time for filing a response to the motion was
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not prepared nor received
recei ved in Lubbock until
~" the overruling of that
:-:~ -; overruled.
..in his third and fourth points, appellant argues' that the trial court erred in
overruling his motion for new trial. Consideration of these points requires
that we first determine the standard to be used in reviewin~ the motion and the
trial court's overruling of that motion. There is a split in authority on this
question.

In Costello v. Johnson, 680 S.W.2d at 5.31, the Court held the standard of
review of a motion for new trial in a summary judgment proceeding where no
response to the motion was filed is the same as in reviewing such a motion in a
def.ault judgment proceeding. That standard is that a default judgment should
be set aside and a new trial ordered in any case in which (1) the failure of
the defendant to answer before judgment was not intentional, or the result of
conscious indifference on his part but was due to mistake or an accident, (2)
the motion for a new trial sets up a meritorious defense, and (3) is filed at a
time when the granting thereof will occasion no delay or otherwise work an
injury to the plaintiff . Craddock v. Sunshine BUS Lines, 134 Tex. 388, 133
s.w.2d 124, 126 (Tex. Comm'n App. 1939, opinion adopted). Parenthetically, we
mte that in the recent case of LopeZ v. LopeZ, 31 Tex. Sup. ct. J. 648, 649 .
(September 14, 1988), the Supreme Court has qualified the requirement as to a
showing of a meritorious defense by stating that in a case where a defendant
was not properly notified of a hearing date, to require such a showing as a
condition of granting a new trial would violate due process rights under the
fourteenth amendment to the united States Constitution.
However, in International Corp. v. Exploitation Engineers, 705 s.w.2d 749,
751 (Tex.App.--Houston (1st Dist.~ 1986, writ.ref'd n.r.e.), the Court, without
noting the Costello case, and citing City of Houston v. Clear Creek Basin
Authority, 589 S.W.2d 671, 678 (Tex. 1979), held that the Craddock standard was
~~t applicable to an appeal from a summary judgment. The Houston Court's
\'i¿l~~ionale for makinc¡ that distinction was "(a) summary judgment is not granted
because a movant fails to answer, but because the movant's summary ~udgment
proof is sufficient as a matter of law.". 705 S.W.2d at 751. We disagree with
tha t premise.

The teaching of Clear Creek, as relevant here, is that the trial court may not
grant a summary judgment by default for lack of an answer or response to the
motion by the non-movant but, in the words of the Court, "(tJhe movant still
must establish his entitlement to a summary judgment on the issues expressly
presented to the trial court...." 589 S.W.2d at 678. However, in a case such
as this, the mere fact that the issues presented by a summary judgment motion,
and the evidence in connection with the motion, in the absence of any response,
might appear to justify the judgment is not sufficient to justify a deviation
from the basic fairness of applying the Craddock test to a motion for new trial
after such summary judgment.

if a summary judgment respondent, in his motion for new trial, c.ould meet the
requirements of the Craddock rule, logically and reasonably the situations are
so analogous that the same standard should be applied. Of course, in our
situation, the meritorious defense prong , if required,would be satisfied by a
showing that fact questions exist which should be decided by a f.act finder.
Our conclUsion that the Costello approach is the correct one is strengthened by
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g140ted axiom that summary judgment is a harsh remedy and a party's
eht to that remedy should be strictly construed in procedural as well
ähtive matters. International Ins. v. Heman G. West, Inc., 649 S.W.2d

made the determination that our review of the trial court action
êã in these points should be conducted in the light of the Craddock
J.on, it is necessar¥ to review that motion and its surrounding

s't.aIlces. When the original transcript was received in this court, it
î::kãthat the appeal bond would not have been timely filed unless a motion
:kw\trial had been timely filed. No such motion was contained in the,," 'pt. We abated this appeal and directed the trial court to determine
r.such a motion was filed with the proper authority within the requisite
rame.
!i~sul t of that hearinc¡, the trial court determined that a motion for new
was not timely filed in the clerk's office but a motion for new trial was
,,~dby the Lubbock County courthouse mailroom on March 7, 1988, and was
åfter lost or mislaid. With this finding, this Court found that appellant
$ubstantially complied with the proper requisites for the filing of such a

~øIland, on July 1, 1988, ordered the filing of the tendered transcripts and
øwed the appeaL.
~Ppy of the motion for new trial is shown in the transcript. Attached to.

motion is an affidavit executed by appellant in which he categorically
es that he agreed to pay appellee for stallion service or for care and
dfor his mare. His version was that a friend of appellee's, in appellant's
ence, placed a call to appellee and "asked for and received approval for
offer to breed my mare without charc¡e because he wanted to have some good
1s out of his stallion," and, in reliance upon that agreement, he delivered
mare to appellee' s ranch. In the affidavit he also asserted facts by
ueof. which he asserted deceptive trade practice and conversion claims.
Ivy v.Carrell, 407 S.W.2d 212 (Tex. 1966), the Court had occasion to
licate the Craddock requirement that a motion for new trial in a default
gment case set up a meritorious defense. The Court said:

.iTine motion must allege facts which in law would constitute a defense to the
:¡~~'Lse of action asserted by the plaintiff'- and must be supported by affidavits
~1!other evidence proving prima facie that the defendant has such meritorious
¡I~~ense. (Emphasis in original)......Id..at 214. .
i.he motion_and affidavit in the case at bar were sufficient to establish prima
1~G:ie that fact questions requiring resolution by a fact finder exist in this
G:~lSe. That, of course, would be a meritorious defense to a motion for summary
~:Hø.gment. The motion and its attachments are also sufficient to show that
~~lPellant's failure to file a response to the summary judgment motion was not
¡lP't~ntional but was the result of a mistaken assumption that he had twenty-one

S .from the date appellant's counsel received notification and that it was
~d at a time when the granting of the motion would not occasion delay or
~rwise work an injury to appellee. That being the case, .appellant'smotion
new trial should have been granted. Appellant's third and fourth points of

or are sustained and that sustention re9uires reversal of the trial court
gment and a remand for new trial. The disposition which we have made of

i..Se two points obviates the necessity for discussion of appellant's sixthdidlo;¡nt.
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In summary, appellant's third and fourth points having been sustained, the
judgment of the trial court is reversed and the cause remanded to the trial
~~rt for new . triaL.

'-;,::;.iCApp. -Amarillo, 1988.
~~eorge KRCHNAK, Appellant, v. Joe Kirk FULTON, Appellee.
1988 WL 115312 (Tex.App.-Amarillo)
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