TRAP 1 Scope of Rules; Local Rules of Couris of 2

o

(a) [No change.]

(b) Local Rules. Each court of appeals may, from time to
time, make and amend rules governing its practice not
incohsistent with these rules. Copies of rules and amendments so
made shall before their promulgation be furnished to the Supreme
Court and to the Court of Criminal Appeals for approval. [When
an _appeal or original proceeding is

=9 copiq%ﬂ@f the court’s
local rules shalizbe-hienided to all

counsel\ of record.]




TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one
the party/ [and] shall give the State Bar d
number, the mailing address and telephone n

whose name is signed thereto/ /Adnd/ERALl /13

PABEY [/Wd¢ [PEEn /AL IVEYER /oY /hALLEA /1 /¢4
PAYLLIES [ BY [ERELY /¢oWigEl. A party who is

attorney shall sign his brief and give his

number. The statement of service on opposi

is not a licensed attorney shall be verifie
(b) Filing. The filing of records, b1

in the appellate court as required by thes

by filing them with the clerk, except thé
court may permit the papers to be filed wiﬁ
he shall note thereon the filing date a@
transmit them to the office of the cleré
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
the proper clerk by first-class United States mail in an envelope
Or wWrapper properly addressed and stamped is deposited in the
mail @hé /ARY /BY /Hdre /pefore [On]ci:‘t%:: day for filing same,
the same, if received by the clerk not more than ten days
tardily, shall be filed by the clerk and be deemed as filed in

time; provided, however, that a certificate of mailing by the



TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one of the attorneys for
the party/ [and] shall give the State Bar of Texas identification
number, the mailing address and telephone number of each attorney
whose name is signed thereto//Apd/gnall [BERYE/YRAL /A /o0y / BF [ EYig
PADEY [Vdd /Peen /AR1IVEred /oY /palled /1o /¢¢¢M /¢'¢¢Vi¢ /¢f /PPPpElLe
PAYLIRE [ OF [ENELY /¢PVsgdl. A party who is not represented by an
attorney shall sign his brief and give his address and telephone
number. The statement of service on opposite parties by one who
is not a licensed attorney shall be verified by affidavit.

(b) Filing. The filing of records,‘briefS'and%dtherﬁpaperﬁ
in the appellate court as required by theSe*rﬁles~Shall be made
by filing them with the clerk, except that any justice of the
court may permit the papers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. It ’ai‘mOtiahﬂﬁfér
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or applicétion
for writ of error or petition for discretionary review is sent to
the proper clerk by first-class United States mail in an envelope
Or wrapper properly addressed and stamped is deposited in the
mail @i /ARY /B /Hdye /peEsré [on ]}_t% day for filing same,
the same, if received by the clerk not more than ten days
tardily, shall be filed by the clerk and be deemed as filed in

time; provided, however, that a certificate of mailing by -the



United States Postal Service or a legible postmark affixed by the

United States Postal Service shall be prima facie evidence of the

date of mailing. [fihen the date of filing falls on a_ Saturda

Flidaye an paper.filed by mail is mailed=pn

tife when it is deposited™fn the mail ohjthe laS*day for £iling

(d) (No change.)
(e) (No change.)
(£) (No change.)
(g) Proof of Service. Papers presented for filing shall
contain an acknowledgement of service by the person served or
proof of service in the form of a statement of the date and

manner of service and of the names [and addresses] of the persons

served, certified by the person who made the service. Proof of
service may appear on or be affixed to the papers filed. The
clerk may permit papers to be filed without acknowledgement or
proof of service but shall require such to be filed promptly

thereafter.



TRAP 17 Issuance of Process by Appellate Court

(a) Any writ ¢f [or] process issuing from any appellate
court shall bear the teste of the chief justice or presiding
judge under the seal of said court and be signed by the clerk,
and, unless otherwise expressly provided by law or by these
rules, shall be directed to the party or court to be served, may
be served by the sheriff or any constable of any county of the
State of Texas within which such person to be served may be
found, and shall be returned to the court from which it issued
according to the direction of the writ. Whenever such writ or
process shall not be executed, the clerk is authorized to issue
another like process or writ upon the application of the party
who requested the former writ or process. Two or more writs may
be issued simultaneously at the request of any party.

(b) (No change.)




TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file
amicus curiae briefs. An amicus curiae shall comply with the
briefing rules for the parties,a nd shall show in the brief that
copies have been furnished to all attorneys of record in the

case. [An amicus curiae brief shall not exceed 50 padges in

length, exclusive of pages containing the table of contents,

index of authorities, points of error, and _any addendum

containing statutes, rules, requlations, etc. The court mav,

upon motion and order, permit a longer brief.]




TRAP 41 Ordinary Appeal - When Perfected

(a) (No change.)

(b) (No change.)

(c) Prematurely Filed Documents. No appeal or bond or
affidavit in 1lieu thereof, notice of appeal, or notice of
limitation of appeal shall be held ineffective because
prematurely filed. In civil cases, every such instrument shall
be deemed to have been filed on the date of but subsequent to the
dAdt¢ [time] of signing of the judgment or the @#f¢ [time] of the
overruling of motion for new trial, if such a motion is filed.
In criminal cases, every such instrument shall be deemed to have
been filed on the date of but subsequent to the imposition or
suspension of sentence in open court or the signing of appealable
order by the trial judge, provided that no notice of appeal shall
be effective if given before a finding of guilt is made or a

verdict is received.




TRAP 43 orders Pending Interlocutory Appeal in Ccivil Cases.

(a) (No change.)

(b) Security. Except as provided in subdivision (a) the
trial court may permit interlocutory order[s] to be suspended
pending an appeal therefrom by filing security pursuant to Rule
47. Denial of such suspension may be reviewed for abuse of
discretion on motion by the appellate court.

(c) Temporary Orders of Appellate Court. On perfection of
an appeal from an interlocutory order, the appellate court may
issues such temporary orders as it finds necessary to preserve
the rights of the parties until disposition of the appeal and may
require such security as it deems appropriate, but it shall not

suspend the trial court’s order if the appellant’s rights would

be adequately protected by supersedeas [or other,

lapéer Rules 47 or 49.]

(d)  (No change.)
(e) (No change.)
(£) (No change.)

(g) (No change.)

(h) (No change.)




pension of Enforcement of Judgment Pending Appeal in

vil cases

(a)fﬂ(No change.)

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) Conservatorship or Custody. When the judgment is one
involving the conservatorship or custody of a ¢hiJd [minor], the
appeal, with or without security shall not have the effect of
suspending the judgment as to the conservatorship or custody of
the ¢hild [minor], unless it shall be so ordered by the court
rendering the judgment. However, the appellate court, upon a
proper showing, may permit the judgment to be superseded in that
respect also.

(h) (No change.)

(i) (No change.)

(3) (No change.)

(k) (No change.)




Rule 56. Receipt of the Record by Court of Appeals

(a) Duty of Clerk on Receiving Trat
the courts of appeals shall receive the tx
sent to them, and receipt for same is re
not be required to take a transcript out
any express office, unless the postage |
fully paid. Upon receipt of the transcrig
of the clerk to examine it in order to aé
in case of an appeal, a proper appeal bo{
affidavit in 1lieu thereof (when bond i
given; and in case of a writ of error, wi
tion and bond or affidavit in lieu {

required) appear to have been filed. If

clerk] that the appeal or writ of err

perfected, W¢ [the clerk] shall note on th
its reception and refer the matter to th
reference the court shall be of the opinion that the transcript
shows that the appeal or writ of error has been duly perfected,
ER¢y [it] shall order the transcript to be filed as of the date

of its reception. 1If not, #Hey [it] shall cause notice of the

0 issue to the attorneys of record of the appellant, to
the~é hat they may take steps to amend the record, if it can
Oor which a reasonable time shall be allowed. If the
loes not show the jurisdiction of the court, and if[,]

it p¢ /ret i amended, the appeal shall be

it




Rule 56. Receipt of the Record by Court of Appeals

(a) Duty of Clerk on Receiving Transcript. The clerks of
the courts of appeals shall receive the transcripts delivered and
sent to them, and receipt for same is required; but they shall
not be required to take a transcript out of the post office or
any express office, unless the postage or dharges thereon be
fully paid. Upon receipt of the transcript, it shall be the duty
of the clerk to examine it in order to ascertain whether or not,
in case of an appeal, a proper appeal bond, notice of appeal or
affidavit in 1lieu thereof (when bond is required) have been
given; and in case of a writ of error, whether or not the peti-
tion and bond or affidavit in 1lieu thereof (when bond is
required) appear to have been filed. If it seems to Wim [the
clerk] that the appeal or writ of error has not been duly

perfected, W¢ [the clerk] shall note on the transcript the day of

its reception and refer the matter to the court. If upon such
reference the court shall be of the opinion that the transcript
shows that the appeal or writ of error has been duly perfected,
theéy [it] shall order the transcript to be filed as of the date
of its reception. If not, #héy [it] shall cause notice of the
defect to issue to the attorneys of record of the appellant, to
the end that they may take steps to amend the record, if it can
be done; for which a reascnable time shall be allowed. If the
transcript does not show the jurisdiction of the court, and if[,]

after notice[,] it p¢ /Het [i amended, the appeal shall be

wot ]

dismissed.



If a transcript, properly endorsed (when endorsement is
required), is received by the clerk within the time allowed by

these rules, W¢ [the clerk] shall endorse his Jor her] filing

thereon, showing the date of its reception, and shall notify both
appellant and the adverse party of the receipt of the transcript.
If it is not properly endorsed, or an original transcript is
received after the time allowed, the clerk shéll, without filing
it, make a memorandum upon it of the date of its reception and
keep it in his [or her] office subject to the direction of the
person who applied for it or to the disposition of the court, and
shall notify the person who applied for a transcript why it has
not been filed. The transcript shall not be filed until a proper
showing has been made to the court for its not being properly
endorsed or received in proper time, and upon this being done,
the court may order it filed, if therrules have been complied
with, upon such terms as may be deemed proper, having respect to
the rights of the opposite party.

(b) Duty of Clerk on Receiving Statement of Facts. Upon
receipt of a statement of facts, the clerk shall ascertain if it
is presented within the time allowed and also if it has been
properly authenticated in accordance with these rules. If the
clerk finds that the statement of facts is presented in time and
has been certified by the official court reporter, the clerk
shall file it forthwith; otherwise, the clerk shall endorse
thereon the time of the receipt of such statement of facts, hold

the same subject to the order of the court of appeals, and notify



the party (or Wig [the party’s} attorney) tendering the statement

of facts of the action and state the reasons therefor.



Rule 57. Docketing the Appeal

(a) (No change.)

(b) Attorneés’ Names. Before an attorney has filed his [or
her] brief heﬁntay notify the clerk in writing of the fact that he
[or she] represents a named party to the appeal, which fact shall

be Py /Ehe¢ /¢1¢¥K noted [by the clerk] upon the docket, opposite

the name of the party for whom W¢ [the attorney]_appears, and

shall be regarded by the court as having whatever effect is qgiven

to the appearance of a party to a case without [a] brief [having

been]__filed. After briefs have been filed, the name of the

attorney or attorneys signéd/¥s#[ing)_the brief shall be entered

by the clerk on the docket, opposite the name of the appropriate

party if such names have not already been so entered. The clerk

shall add the names of additional counsel [updn request.




Rule 59. Voluntary Dismissal
(a) Civil cCases.
(1) The appellate court may finally dispose of an
appeal or writ of error as follows:
(A) In accordance with an agreement signed by all
parties or their attorneys and filed with the clerk; or
(B) On motion of appellant to dismiss the appeal
or affirm the judgment appealed from, with notice to
all other parties; provided, that no other party shall
be prevented from seeking any appellate relief W¢ [it]

would otherwise be entitled to.




Rule 72. Motions to Dismiss for Want of Jurisdiction
Motions to dismiss for want of jurisdiction to decide the
appeal and for such [other] defects as defeat the jurisdiction in
the particular case and [which] cannot be waived shall also be
made, filed and docketed within thirty days after the filing of
the transcript in the court of appeals; provided, however, if
made afterwards they may be entertained by the court upon such

terms as the court may deem just and proper.




Rule 82. Judgment on Affirmance or Rendition in a civil
Case

When a court of appeals affirms the judgment or decree of
the court below, or proceeds to modify the judgment and to render
such judgment or decree against the appellant as should have been
rendered by the court below, it shall render judgment against the
appellant and the sureties on his supersedeas bond, if any, for
the performance of said judgment or decree, and shall make such
disposition of the costs as the court shall deem proper, render-
ing judgment against the appellant and the sureties on his appeal
or supersedeas bond, if any, for such costs as are taxed against

him.

[NEW RULE]
Rule 82a

When a court of appeals reverses the judgment or decree of

the court below, or proceeds to modify the judgment and to render

such judgment or decree in favor of the appellant as should have

been rendered by the court below, it shall render Judgment in

favor of the appellant for the performance of said judgment or

decree, and shall make such disposition of the costs as the court

shall deem proper, rendering judgment against the appellee and

ordering the clerk of the court of appeals qﬂizgg notify the
aqme of the court

district clerk to abstract and enforce the Jud

of appeals as in other cases. (




Rule 90. Opinions, Publication and Citation
Text as amended by the Supreme Court effective January
1, 1988. See also text as adopted by the Court of Criminal

Appeals, post.

S10HOSOB3T (a) Decision and Opinion. The court of appeals shall h
down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary to final
disposition of the appeal. Where the issues are clearly settled,
the court shall write a brief memorandum opinion/ywhi¢h/gUguld/ ot
e/ pUpPLigéd.

(b) Signing of Opinions. A majority of the Jjustices
participating in the decision of the case shall determine whether
the opinion shall be signed by a justice or issued per curiam.
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a panel.

[¢) [c)] Determination to Publish. A majority of the
Justices participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any
interested person. On each opinion a notation shall be made to
"publish" or "do not publish."

(¢)Y [(d)] Standards for Publication. An opinion by a court
of appeals shall be published only if, in the judgment of a

majority of the justices participating in the decision, it is one



that (1) establishes a new rule of law, alters or modifies an
existing rule, or applies an existing rule to a novel fact
situation 1likely to recur in future cases; (2) involves a legal
issue of continuing public interest; (3) criticizes existing law;
or (4) resolves an apparent conflict of authority.

(&) [(e)] Concurring and Dissenting Opinions. Any justice
may file an opinion concurring in or dissenting from the decision
of the court of appeals. A concurring or dissenting opinion may
be published if, in the judgment of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shall be published as well.

(£) (No change.)

(9) (No change.)

(h) Order of the Supreme Court. Upon the grant([, denial,]
or refusal of an application for writ of error, yihéiihey /by
PULLIGRE /Y RINEAL [ OF /BY /¥ EEUBAL /10 /¥ Y EY#1PLE /¢¥¥P¥/ an opinion
previously unpublished shall forthwith be released for
publication, if the Supreme Court so orders.

(i) (No change.)

(Amended by Supreme Court order of July 15, 1987, eff. Jan. 1,
1988.)




Rule 91. Copy of Opinion and Judgment to Attorneys, Etc.

On the date an opinion of an appellate court is handed down,
it shall be the duty of the clerk of the appellate court to mail
or deliver to the clerk of the trial court, to the trial judge
who tried the case, and to one of the attorneys for the plain-
tiffs or the State and one of the attorneys for the defendants a
copy of the opinion delivered by the appellate court and a copy
of the Jjudgment rendered by such appellate court as entered in
the minutes. The copy received by the clerk of the trial court
shall be Py /fi filed among the papers of the cause in such
court. When there is more than one attorney on each side, the
attorneys may designate in advance the one to whom the copies of
the opinion and judgment shall be mailed. In criminal cases,
copies shall also be provided to the State Prosecuting Attorney,
P. O. Box 12405, Austin, Texas 78711 and to the Clerk of the

Court of Criminal Appeals and any appellant representing himself.




SECTION NINE. APPLICATION FOR WRIT OF ERROR

AND BRIEF IN RESPONSE [IN THE SUPREME COURT]

Rule 130. Filing of Application in Court of Appeals

(a) (No change.)

(b) [Number of Copies;] Time and Place of Filing. [Twelve

copies of] T[t]he application shall be filed with the Clerk of

the Court of Appeals within thirty days after the overruling of
the last timely motion for rehearing filed by any party.
(c) (No change.)

(4) (No change.)




Rule 133. Orders on Applications for Writ of Error
Text as amended by the Supreme Court effective

January 1, 1988. See also text as adopted by the Court

of Criminal Appeals, post.

(a) (No change.)

(b) Conflict in Decisions. 1In cases of conflict p\apgd/in
[under] subsection (a)(2) of section 22.001 of the Government
Code, the Supreme Court will grant the application for writ of
error, unless it is in agreement with the decision of the court
of appeals in the case in which the application is filed. 1In
that event said Supreme Court will so state in its order, with
such explanatory remarks as may be deemed appropriate. If the
decision of the court of appeals is in conflict with an opinion
of the Supreme Court, is contrary to the Constitution, the
statutes or any rules promulgated by the Supreme Court, the
Supreme Court may, upon granting writ of error and without
hearing argument in the case, reverse, reform or modify the
judgment of the court of appeals, making, at the same time, such
further orders as may be appropriate.,

(c) (No change.)

(Amended by Supreme Court order of July 15, 1987, eff. Jan. 1,
1988.) «




Rule 134, When Application [Denied,] Dismissed or Refused
When the application shall have been filed for a period of
ten days, if the court determines to [deny,] refuse[,] or dismiss
the same, whether or not the respondent has filed a brief in
response, the clerk of the court will retain the application,
together with the record and accompanying papers, for fifteen
days from the date of rendition of the judgment [denying,]
refusing or dismissing the writ. At the end of that time, if no
motion for rehearing has been filed, or upon the overruling or
dismissal of a motion for rehearing, the Clerk of the Supreme
Court shall transmit to the court of appeals a certified copy of

the orders denying[, refusing] or dismissing the application and

of the order overruling the motion for rehearing and shall return
all filed papers to the Clerk of the Court of Appeals, except the
application for writ of error, any brief in response and any

other briefs filed in the Supreme Court.




Rule 135. Notice of Granting, Etc.
When the Supreme Court grants, [denies,] refuses, or
dismisses an application for writ of error or a motion for

rehearing, the clerk of the

shall notify the parties or

their attorneys of recor




SECTION TEN. DIRECT APPEALS [TO THE SUPREME COURT]







