
SUPREME COURT ADVISORY COMMITTEE
JULY 15, 1989 MEETING

AGENDA

1. Approval of Minutes of May 26-27, 1989, meeting.

2. Report on "Sealed Records" Special Project on Family Law section:
Kenneth Fuller (Tabled at last meeting)~ Report on Reorganization of TRAP: Mike Hatchell & Rusty McMains

4. Report on TRAP 1: Mike Hatchell and Rusty McMains

5. Report on TRAP 4 : Mike Hatchell and Rusty McMains

6. Report on TRAP 9: Mike Hatchell and Rusty McMains

7. Report on TRAP 20: Mike Hatchell and Rusty McMains

8. Report on TRAP 47 & 49: Elaine Carlson

9. Report on TRAP 40: Mike Hatchell and Rusty McMains

10. Report on TRAP 51 & 53 : Mike Hatchell and Rusty McMains

11. Report on TRAP 52 : Mike Hatchell and Rusty McMains

12. Report on TRAP 82 : Mike Hatchell and Rusty McMains

13. Report on TRAP 90 question of pUblication if writ granted (delete
last phrase of current rule): Mike Hatchell and Rusty McMains

14. Report on TRAP 130: Mike Hatchell and Rusty McMains

Mike Hatchell and Rusty15. Report on TRAP Section 17 Heading:
MèMains

lJ..

16. Report on TRCP 13: Frank Branson
-

17.
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20.

21.

22.

Report of "Direct Actions" Special Subcommittee on TRCP 38 (c) and
TRCP51 (b): Broadus Spivey and David Beck

Report onTRCP 57: David Beck

Report on TRCP 120a burden of proof and proof by affidavits:
David Beck

Report on TRCP 166 and 166b: Professor Dorsaneo

Report on TRCP 237a: Professor Dorsaneo

Special Subcommittee Report on TRCP 278: professor Edgar, Gilbert
Low and Tom Ragland



23. Report on TRCP 299 and 299a: J. Hadley Edgar

24. Report on TRCP 305: Harry Tindall

25. Report on TRCP 308a: Harry Tindall

2.6. Special Subcommittee Report on TRCP 329 (b): Harry Tindall, Mike
Hatchell & Professor Dorsaneo

27. Special Subcommittee Report on TRCP 330: Elaine Carlson, Charles
Herring, and Tom Davis

28.

29.

30.

3'1.

32..

c

Report on TRCP 749: Elaine Carlson

Report on TRCP 534: Anthony Sadberry _ ". . IJ,l ~

Form Subcommittee regarding House Bill~ ~~

Form Standing
Rules

SUbcommittee on Multi-County and Multi-District
..'

Form Special Subcommittee for
Review of Texas Rules of Civil
Rules of Civil Procedure

Comprehensi ve
Procedure in

Reformattin~ and
order of Federal

Form Splaoial ßubGuiiuil..LLi:\= Lv i.olLiLine all trial "notice" ~~
"service" rules in a single rule, e.g.TRCPi 2!ia & 72.

34. Other new business.
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MINUTES OF THE

SUPREME COURT AOVISORy COMMITTEE

MAY 26-27, 1989

The Advisory Committee of the Supreme Court of Texas con-
vened at 8:30 o'clock a.m. on Friday, May 26, 1989, pursuant to
call of' the Chairman.

Fridav. Mav 26. 1989:

Members present: Chair Luther H. Soules III, Justice Nathan
L. Hecht, Honorable Sam Houston Clinton, Mike A. Hatchell,
Kenneth D. Fuller, Vester T. Hughes, Jr., Honorable Raul Rivera,
John M. 0' Quinn ,Buddy Low, Anthony J. Sadberry, Honorable Stan
Pemberton, Professor Elaine Carlson, Chuck Herring, Tom Ragland,
John E. Collins, Charles Morris, Tom Davis, steve MCConnico,
Russell McMains, Gilbert Adams, Professor J. Hadley Edgar,
Franklin Jones, Jr., Thomas Black, David Beck, Pat Beard,
Professor William Dorsaneo III, Newell H. Blakely, and Broadus A.
Spivey. Also present were Chief Justice Thomas R. Phillips,
Honorable Ted Robertson, Sarah B. Duncan, and Holly J. Halfacre.

Members absent: Frank L.. Branson, Honorable Solomon Casseb,
Jr., Chief Justice Austin McCloud, Harry M. Reasoner, Justice
Linda B. Thomas, Harry L. Tindall, Sam D. Sparks, and Sam Sparks.

Discussion was had regarding SB 874 and the adverse effect
it may have on Supreme court of Texas rule making, if it is
constitutional. Committee members resolved unanimously to urge
the Governor to veto the bill.

A request for amendment to TRAP 687 (e) was reported on,
motion was made and the committee voted unanimously to recommend
that the Supreme Court promulgate thereguested amendment.

Professor Elaine Carlson reported o.n substantial progress of
the Texas Pattern Local Rules proj ect.

A request for amendment to TRAP 680 was reported on, motion
was .made, and the committee voted unanimously to recômmend that
the Supreme Court not promulgate the requested amendment.

A discussion was had regarding changing TRAP 133 n.r.e.
designations to "d. r. d." discretionary review denied. The
Committee voted unanimously not to recommend that the Supreme
Court promulgate the requested amendment.

OOOOI



A report was given by Ken Fuller on Special Family Law
Project regarding purging of child abuse allegations that are not
proven and sealing of records. The Committee voted to table this
matter for future reconsideration when better PUblic information
is available for subcommittee to study.

A report was gi ven by David Beck on Code of Judicial Con-
duct, Canon 5e regarding using an active judge as arbitrator in
case not in his court and regarding settlement discussion in
cases pending in his court. Mr. Beck's committee recommended no
change. The Committee voted not to change Canon 5e, but to make
an addition to Rule 166 to permit judges to "encourage" settle-
ment at pretrial conferences.

A subcommittee report on the Rules of civil Evidence was
given by Professor Newell Blakely. A request for amendment to
TRCE 705 was made to preclude expert testimony on underlying
facts during direct examination. An additional proposal was made
orally by Professor Blakely to change to TRCE 705. Motion was
made to reject both proposals because the trial court already has
power to limit expert testimony under TRCE 403, the Committee
voted unanimously to recommend that the Supreme Court not
promulgate the reques~ed amendment.

A request for amendment to TRCE 902 (12) was reported on,
motion was made, and the committee voted 9 to 12 to recommend
that the Supreme Court not promulgate the requested amendment.

A request to repeal TRCP 184 and 184a due to redundancy with
Texas Rules of Evidence 202 and 203, was reported on, motion was
made and the committee voted 12 to 11 to recommend that the
Supreme Court repeal TRCP 184 and 184a.

A request for amendment to TRCE 604 cross referencing Texas
Rule of civil Procedure 183 was reported on. Motion was made to
table and assigned to Dorsaneo to work on and report tomorrow.

A request for amendment to civil Practice and Remedies Code
Sec. 18.031 was reported on, motion was made, and the committee
voted not to recommend that the Supreme Court promulgate the
requested amendment.

Discussion was had regarding TRCE 614 on who may be present
at deposition Dorsaneo suggested revision to Rule 166b(5) (b)
TRCP to say who may be present. The committee voted to recommend
the changes shown on page 00046. The remaining changes tabled
until tomorrow.

A request for amendment to TRCE 703 was reported on, motion
was made to table and make consistent with TRCP 166b, and the
committee voted to table and take up later with ,the report on
Rule 166 to TRCP.
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A report on Rules of Appellate Procedure was made by Rusty
McMains.

A request for amendment to TRAP 4b was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment.

A request for amendment to TRAP s-,~ was reported on. Motion
was made and the COmmittee unanimously voted for leaving the
reference to Article 4591 in the rule. Motion was made and the
commi ttee unanimously voted to' recommend all other changes be
recommended that the Supreme Court promulgate the suggested
amendment. Rusty McMains to consider Federal Rule 6a and coun-
terparts for inclusion.

A request for amendment to TRAP 40 was reported on, motion
was made and the committee unanimously voted to table.

A request for amendment to TRAP 79 wás reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 84 was reported on, motion
was made, and the cOmmittee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 184 (b) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 90 was reported on, motion
was made, and the, committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

Request was made for discussion regarding pUblication of
cases under Rule 90 and whether the Supreme Court should order
unpublished opinions published when writ of error granted at end
of agenda.

Discussion was had as to whether to include rules of profes-
sionalism in the TRCP or Texas Disciplinary Rule.s of professional
Conduct. The committee voted to recommend inclusion of the rules
in the Disciplinary RUles of Professional Conduct.

A request for amendment to TRAp 100 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 121 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

00003
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A request for amendment to TRAp 123 was reported on, motion
was made, and the committee voted 12 to 10 to recommend that the
Supreme Court not promulgate the requested amendment.

A request for amendment t.o TRAP 130 was reported on, motion
was made, and the committee voted unanimously to table for
written suggestions.

A request for amendment to TRA 136 was reported on, motion
was made, and a majority of the committee voted to recommend that
the Supreme Court not promulgate the requested amendment.

"A request for amendment to TRAP 190 was reported on, motion
was made., and the committee voted unanimousiy to recommend that
the Supreme Court promulgate the requested amendment.

Handout given on requested changes made by Sarah B. Duncan
to Rules of Appellate Procedure that were omitted from theagenda. '

Motion was made and the committee voted unanimousiy to
recommend that the Supreme Court promulgate the following re-
quested amendments: Rule 1; Rule 4; Rule 17 ; 

RUle 20; Rule 41;Rule 43; Rule 47; Rule 56; RUle 

57; Rul.e 59; Rule 72; Rule 90;Rule 91; Rule 130; Rule 133; Rule 134; Rule 135; heading Change
to Section 10; Rule 160; heading Changes to Section Twelve,
Thirteen, Fourteen, and Eighteen.

Rule 82a tabled until tomorrow.

A request for amendment to TRCP3a was reported on,' motion
was made, and the committee voted unanimously to table until
tomorrow.

A request for amendment to TRCP 5 was reported on, motion
was made, and the committee voted unanimousiy to table for report
from Professor Dorsaneo and Professor Edgar tomorrow.

A request for amendment to TRCP 21a was reported on, motion
Was made, and the committee voted 11 to 7 to recommend that the
Supreme Court promUlgate the requested amendment. The committee
discussed a three day extension when notice sent by telecopier.
Motion was made and the committee voted 9 to 6 to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 72 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promUlgate the requested amendment.

Discussion had regarding putting notice under one rule _
should be a special project. A committee is to be appointed.
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A request for amendment to TRCP 73 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 26 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment.

__-.0.- _._._

A request for amendment to TRCP 305 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP87 was reported on, motion
was made to table until tomorrow.

A request for amendment to TRCP 106 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 107 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 120a was reported on, motion
was made, and the committee voted 5 to 11 to recommend that the
Supreme court not promulgate the requested amendment. Nonethe-
less, Justice Hecht requested a proposal be made at the next
meeting on burden of proof and proof by aff idavits.

A request for amendment to TRCP 145 (1) was reported on. A
discussion was had regarding compensation for court reporter on
indigent appeals. TRCP 145 (1) provides for costs to be paid by
other party. A motion was made and the commi ttee voted unani-
mously to recommend that the Supreme Court not promulgate the
requested. amendment.

A request for amendment to TRCP 216 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment .

A request for amendment to TRCP 223 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 239 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

Meeting adjourned by Chairman Soules until 8: 30 o'clock a.m.
tomorrow.

Saturdav. Mav 27. 1989

Meeting called to order by Luther H. Soules III, Chairman.
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Members present: Chair Luther H. Soules III, Justice Nathan
L. Hecht, Mike A. Hatchell, Kenneth D. Fuller, Vester T. Hughes,
Jr., Honorable Raul Rivera, John M. O'Quinn, Anthony J. Sadberry,
Professor Elaine Carlson, Chuck Herring, Tom Ragland, John E.
Collins, Charles Morris, Tom Davis, Russell McMains, Gilbert
Adams, Professor J. Hadley Edgar, David Beck, Professor William
Dorsaneo III, Newell H. Blakely, Gilbert I. Low and Broadus A.
Spivey. Also present were Chief Jqs-tice Thomas R. Phillips,
Honorable Ted Robertson, Sarah B. Duncan, and Holly J. Halfacre.

Members absent: Frank L. Branson, Honorable Solomon Casseb,
Jr., Chief Justice Austin McCloud, Harry M. Reasoner, Justice
Linda B. Thomas, Harry L. Tindall, Sam D. Sparks, Honorable Sam
Houston Clinton, Honorable Stanton Pemberton, Steve McConnico,
Franklin Jones, Jr., Thomas Black, Pat Beard, and Sam Sparks.

Justice Nathan Hecht had oral requests for TRCP changes as
follows:

In TRAP 5c delete .reference to TRCP 317. A motion was made
and the committee voted unanimously to recommend that the Supreme
Court promulgate the requested amendment.

In TRA 74 delete the words "Supreme Judicial". Also
delete reference to "Supreme Judicial" in Criminal Case Appendix.
Holly Halfacre to do search for any other references to "supreme
Judicial". A motion was made and the committee voted unanimously
to recommend that the Supreme Court promulgate the requested
amendment.

A request for amendment to TRAP 172 wås made by Justice
Hecht changing time limits for oral argument in the Supreme Court
from 30 minutes to 25 minutes and 15 minutes to 10 minutes. A
motion was made and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

SUbcommittee Report by J. Hadley Edgar on Rules 216 - 314.

A motion was made and the committee voted unanimously to
recommend that the Supreme court promulgate the requested amend-
ment by adding the following language to TRCP 245: "A request
fôr trial setting constitutes a representation that the request-
ing party reasonably and in good faith expects to be be ready for
trial by the date requested, but no additional representation
concerning the completion of pre-trial proceedings or current
readiness for trial shall be required in order to obtàin a trial
setting in a contested case."

A request for amendment to TRCP 248 was reported on, motion
was made ,and the committee voted 6 to 4 to recommend that the
Supreme court not promulgate thé requested amendment.

A request for amendment to TRCP 254 was reported on. This
is a legislative continuance problem. No action needed by this

c: /dw4/scac/minutes/hjh -6-
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committee. A motion was made, and the cOmmittee voted unanimous-
ly not to recommend that the Supreme Court promulgate the re-
quested amendment.

A request to repeal TRCP 260 was reported on, motion was
made, and the committee voted unanimously to recommend that the
Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 269 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 278 was reported on, after a
lengthy discussion motion was made, and the committee voted
unanimously to request further study of TRCP .278 by the commit-tee.

A request for amendment to TRCP 279 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 295 was reported on, motion
was made, and the co~ittee voted unanimously to recommend that
the Supreme Court not promulgate the requesteq amendment.

A request for amendment to TRCP 296 was reported on, motion
was made, and the committee voted 11 to 5 to recommend that the
Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 298 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment. Professor
Elaine Carlson, Professor J. Hadley Edgar and Michael Hatchell
were assigned to review Rule 298 regarding possible changes to
41 (a) (1) and 54 (a) to be reported on at the next meeting.

Discussion had regarding making changes to TRCP 200 to list
in notice who will be attending. Add .same language to TRCP208
and put COmment referencing Rules 200 and 208 at the end of 614.

A .motion was made, and the committee voted unanimously to
recommend that the Supreme Court promulgate the requested amend-
ment to TRCP 166 by adding the following sentence "(g) The
Settlement of the Case. To aid such consideration, the court may
encourage settlement".

A request for amendment to TRCP 166b(e) , 166b(2) (e) (1),166b(2) (e) (2) and 166b(3) (b) was reported on, motion was made,
and the committee voted unanimously to recommend that the Supreme
Court promulgate the requested amendment.

A request for amendment to TRCP 166b(c) and (d) was reported
on, motïon was made, and the committee voted unanimously to
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recommend that the Supreme Court promulgate the requested .amend-
ment.

A request for amendment to TRCP 166b(4) was reported on,
motion was made, and the committee voted by majority to recommend
that the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 167a was reporteq on, motion
was made, and the committee voted by majority to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 168 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 169 was reported on, motion
was made to approve certain changes, and the commi ttee voted
unanimously to recommend that the Supreme Court promulgate
portions of the requested amendment.

A request for amendment to TRCP 201 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 206 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 208 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 215 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 166a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment.

A request for amendment toTRCP 87 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A subcommittee Report on TRCP 781 was given by Professor
Elaine Carlson. Motion was made and the committee voted unani-
mously to recommend that the Supreme Court promulgate there-
quested amendment.

A subcommittee Report on TRCP 523-591 was given by Anthony
Sadberry.

c: /dw4/scac/minutes/hjh -8-
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A request for amendment to TRCP 534 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 329b was reported on, motion
was made, and the committee voted unanimousiy to table same for
assignment to a special subcommittee for comprehensive review and
revision where necessary.

Upon request of Justice Hecht, a new committee was created
to study and make recommendations regarding TRCP 330, on multi
district complex litigation. Professor Elaine Carlson, Charles
Herring and Tom Davis volunteered to be on committee. A Chair
will be named and additional members will be appointed.

A request for amendment to TRCP 604 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 183 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amepdment.

A request for amendment to Rule 15a was reviewed, motion was
made and the committee voted unanimously t.o recommend that the
Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 40 was reported on and
assigned for further study to the Standing Subcommittee on Rules
of Appellate Procedure.

Michael Hatchell was named Co-chair of the Standing Subcom-
mi ttee on Rules of Appellate Procedure.

A request for amendment to TRAP 47 was reported on and
assigned to Professor Elaine Carlson as. Chair of a special
subcommittee for a report at the next meeting.

A request for amendment to Rule 49 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 130a was reported on and
assigned to the Subcommittee on Rules of Appellate Procedure for
further study and report at next meeting.
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A request for amendment to TRAP 5 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 201 (5) was reported on,
motion was made, ,and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 771 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

Meeting adjourned.

0001 0
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STATE OF TEXAS
OFFICE OF THE GOVERNOR

AUSTIN. TEXAS 78711

WILLIAM P. CLEMEN"IS, JR.
GOVERNOR June 22, 1989

Mr. Luther H. Soules, III
Soules & Wallace
Tenth Floor
Republic of Texas Plaza
l75 East Houston Street
San Antonio, Texas ,78205-2230

Dear Mr. Soules:

Thank you for your recent letter urging my veto of S. B.
874.

You will be happy to know that I vetoed this particular
piece of legislation.
Constituent input was vital to my decision and I appreciate
your interest.
Sincerely,

i\~
William P. Clements,

- Governor .

WPC: DPF / smm/ls
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BOB GLASGOW
STATE SENATOR

DISTRICT 22

P.O. Box 12068. Capiiol Slation
A!lstin, Trxas 78711

512/463.0122

m~e ~enate of
m~e ~tate of m exas

J'ustitt
Chairman

JURISPRUOENCE Commillee
Vice.Chairm an

FINANCE Commiltee
Member

ADMINISTRATION Commillei
STATE AFFAIRS Commillee
LEGISLATIVE BUDGET BOA,
TEXAS LEGISLATIVE COUN(

J u n e 23, 1989

Mr. luther Soules, III
10th Floor Republ ic of Te~as Plaza
17 5f .H aD s ton Street
San Anton i 0, Texa s 78205 -2230

Dear luke:

I enjoyed getting to visit with you again at the
Committee hearing on S.B. 1013. I also appreciated
your letter outl ining your thoughts on the bi 11.
As we discussed during the hearing, it appears
that part of the solution to this question regard-
ing sanctions for frivolous lawsuits would be to
have better H'nes of communication opened up be-
tween the legislature and the Supreme Court.

Again, I appreciate you taking the time to come
before the Committee to share your views.

BG/ms

Very ~ Y7'

B~æ

00012
6410 So!llhweSI Blvd., Sle. 109

Fi. Worlh, Texas 76109
:H 7/763-0259

505 N. Graham
Siephenville. Texas 764

817/965.5069



P.O, BOX 2910

AUSTIN, TEXAS 78768.2910
512-463-0532

State of CZxas
C¡ouse of %preseILtative§

200 NAVARRO
SAN ANTONIO, TEXAS 78205

512-225-3141

ORLANDO L. GARCIA
ST ATE REPRESENTATIVE

DISTRICT 1 1 5

June 20, 1989

Luther H. Soules, III
Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Mr. Soules:

As you. know, the 71st Legislature has concluded
its ,Regular Session. Previously you communicated
your'concern and interest regarding House Bill
2223 by Representative Culberson and Senate Bill
1013 by Senator Krier relating to frivolous
lawsuits. Please be advised that the Legislature
did not pass either of, these bills.
Again, thank you for your communication and
interest in our state government. Your
participation in our government is an integral
part of the democratic process. If I or my staff
may be of assistance to you on any matter pending
before the Legislature or any state agency, please
call me.ve;;¡i~~
~ L. GARIA
State Representative

Or.G/hac

COMMITTEES:
APPROPRIATIONS . CORRECTIONS, CHAIRMAN OF BUDGET 8i OVERSIGHT 00013



m~e ~enafe of
m~e ~tate of mexas

CHAIRMAN:
Intergovernmental Relations

MEMBER:
AdminIstration
Health and Human Services
State Affairs

HUGH PARMEIi
DIstrict 12
Fort Worth

June 9, 1989

Mr. Luther H. Soules II!
Republic of Texas Plaza
175 East Houston Street, 10th Floor
San Antonio, Texas 78205-2230

Dear Mr. Soules:

Thank you~or your letter concerning SB1019 and HB2223 relating to friv-
olous 1awsu~ts. As you probably know, neither of these bills were
passed into law during the legislative session. Please be assured that
I will continue to keep your concerns with this issue in mind in the fu-
ture.

Once again, thank you for writing. Please feel free to call on me if I
may ever be of any assistance to you in the future.

L

/,
h--ll/%4~

f/.HP I ck

P. o. Box 12068 Austin 78711 512/463-0112 00014
1100 Texas Street FortWorth 76102 817/332-2444



~tate of ~exas
~ouse of l\epresentatíbes

~ustín

121

May 24, 1989

Luther H. Soules, IIi
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Mr. Soules:

Thank you for your recent letter in opposition to
Senate Bill LOL3, relating to frivolous law suits,
and the companion House Bill 2223. I am always
glad to hear from interested citizens about cur-
ren'issues.
Senate Bill 1013 was left pending in the Senate
Jurisprudence comiittee. House Bill 2223 has
passed out of committ~e in the House but has not
yet been set on the House Calendar. At this late
date in the session, it is highly unlikely that
either of these bills can possibly complete the
legislative process.

I appreciate you sharing your concerns with me and
if I can be of any further assistance to you in
state government matters, please don i t hesitate to
call on me.

Sincerely,

/
Alan Schoolcraft )'
State Representative ////
AS : cb

P-u, Box 2910 . Austin. Tcxas 78769 . 15121463-0686

District Offce:
2 i 17 Pat Booker Rd.

Universal City. Texas 78148
(512) 658-0768

00015



\Ebr ~tatr of \Erxau

1!ouurof ltrprturntatíbru
~uutín, \Erxau ~

' COMMlITEES:
, .' APPROPRIATIONS

FINANCIAL INSTITUTIONS
Chairman, Budget

& Oversight

BETTY DENTON
1023 JEFFERSON

SUITE 203
WACO, TEXAS 76701

817/756-2650

June 6, 1989

Mr. Luther H. Soules III
Attorney at Law
lOth Floor, Republic of Texas Plaza
175 East Houston street
San Antonio, Texas 78205-2230

DearMr . Soules:'

You\.ad written me regarding 'S.B.IOl9 and H.B.
2223¡ however, S.B. lOl9 deals with schools, and I
believe that you are referring to S.B. lOl3. H.B.
2223 was sent to the calendars Commi t tee but was
never scheduled for debate. S.B. IOl3 was never
reported from Committee.

Again, i appreciate your keeping me informed of
: legi slation of interest to you. Many good bill s
were not passed this Session, since about 4,700
pieces of legislation were introduced and only about
835 were actually passed.

BD/dh
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DRAFT

TRCP 3a. Rules by other Courts

Each court of appeals, administrative jUdicial region,
district court, county court, county court at law, and probate

court, may make and amend i~ø ( local 1 rules governing practice

before such courts, provided;

(1) No change.

( (2) No time period provided bv these rules may be altered
by local rules: and)

r/.Y (3) any proposed (locall rule or amendment shall not

become effective until it is submitted and approved by the

supreme court of Texas; and

l i y (4) any proposed (local 1 rule or amendment shall not
become effective until at least thirty (30) days after its

publication in a 
manner reasonably calculated to bring it to the

attention of attorneys practicing before the court or courts for

which it is made; and

l li Y (5) all ( local 1 rules (or 

amendments 1 adopted and

approved in accordance herewith are made available upon request

to the members of the bar.

( (6) No local rule. order. or practice of any court. .other
than local rules and';amendments which fullv complY with all

reauirements of this Rule 3a shall ever be applied to determine

the merits of any matter.

(COMMENT TO 1990 CHANGE: TO make Texas Rules of civil Procedure

timetables mandatory and to preclude use of unpublished local

rules or other "standina" orders or local practices from deter-

, mininaissues of substantive merit.)
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TRCP 5. Enlargement

When by these rules or by a notice given thereunder or by

order of court an act is required or allowed to be done at or

within a required or allowed to be done at or within a specified

time, the court for cause shown may , at any time in its dis-

cretion (a) with or without motion or noti.ce, order the period

enlarged if application therefor is made before the expiration of

the period originally prescribed or as extended by a previous

order; or (b) upon motion permit the act to be done after the

expiration of the specified period where good cause is shown for
the failure to act. I /¥Jlff. /I-f. (The court) may not enlarge the
period for taking any action under the rules relating to new

trials except as stated in these rules ~i /ptøýi-øøøi /~Øwøýøt J / I-t / ~

~øf.l-ø~/ 1Øt /ØØW /f.tl-~~

(If any document) is sent to the proper clerk by first-class

united states mail in an envelope or wrapper properly addressed

and stamped and is deposited in the 
mail ØØØ/Ø~1 /øt /~øtø (on or)

be.fore the last day for filing same, the same, if received by the

clerk not more than ten days tardily, shall be filed by the clerk

and be deemed filed in time~1 /ptøýi-øøøi /~Øwøýøtl /f.~~f. /~ IA
legible postmark affixed by the United states Postal Service

shall be prima facie evidence of the date of mailing.
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(COMMENT TO 1990 CHANGE: To make the last date for mailing under

RuleS coincide with the last date for filinq.)
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TRCP 21. Motions

An application to the court for an order, whether in the

form of a motion, plea or other form of request, unless presented

during a hearing or trial, shall be made in writing, shall state

the grounds therefor, shall set forth the relief or order sought, .

(shall be served on all parties.) and shall be filed and noted on

the docket.

An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or trial, shall

be served upon (all other) 1-lfØ/Ø-ø.fØt;.Ø/'Pø-t1-ý (parties), not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

(COMMENT 
TO 1990 CHANGE: To reauire service of all described

documents on all parties. )
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~RCP 2 1a. Notice

Every notice required by these rules, (and every application

to the Court for an order,) other than the citation to be served

upon the filing of a cause of action and except as otherwise

expressly provided in these rules, më;y be served by delivering a

copy rthereof) øf. /i"'ø/tiøil-øø/øt /øf. /i"'ø/ø.øøýiøøýii/iø/'Pø/øøtÝøø.1 /Ø-Ø

i"'ø/øø-øØ/ØØ-1/'PØI to the party to be served, or "'l-ø (the party's)

duly authorized agent or "'l-ø attorney of record, either in person

or by (aqent or bv courier receipted delivery or by certified or)

registered mail, to rthe party's) "'l-ø last known address, (or by

telephonic document transfer to thepartv' scurrent telecopier

number,) or it may be given in such other manner as the court in

its discretion may direct. Service by mail shall be complete

upon deposit of the paper, enclosed in a postpaid, properly

addressed wrapper, in a post office or official depository under

the care and cu.stody of the United states Postal Service.

Whenever a party has the right or is required to do some act øt

iø-ltø / øøøø /ptøøøøø.l-ýiwø within a prescribed period after the
service of a notice or other paper upon him and the notice or

paper is served upon by mail (or bv telephonic document

transfer), three days shall be added to the prescribed period.

ii rNotice) may be served by a party to the suit, øt /"'l-ø ranl
attorney of record, øt/'P1/i"'ø/ptø'røt l1 sheriff or constable, or
by any other person competent to testify. (The party or attorney

of record shall certify to the cou.rt compliance with this rule in

writinq over siqnature and on the filed instrument.) A ýlti-iiøýi
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by Lä party or) an attorney of record, or

officer, or the affidavit of any person showing

of a notice shall be prima facie evidence of the fact of

service.. Nothing herein shall preclude any party from offering

proof that the notìce or document was not received, or, if-

service was by mail, that it was not received within three days

,from the date of deposit in a post office or official depository

under the care and custody of the United states Postal Service,

and upon so finding, the court may extend the time for taking the

action required of such party or grant such other relief as it

deems just. The provisions hereof relating to the method of

service of notice 'are cumulative of all other methods of service

prescribed by these rules. V/;.ýi If.Yi;.;.;. ItýJ1-;.;. l;itøýiø;. I1Øt /ýiøf.irt;.

øt I ;.;.týirt;./~ý It;.wi;'f.;.t;.ø/~_i1-J I ;.ýJrtYi/ýiøf.irt;.1 øt I ;.;.týirt;./~_ý I _1-;.Ø/~;.

Yi_ø/~ý I rt;.tf.i1i;.ø/~_i1-1

(COMMENT TO 1990 CHANGE: Deliverv means and technoloaies have

sianificantlv chanaed since 1941 and this amendment brings

approved service practices more' current. )
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TRCP 26. Clerk's Court Docket

Each clerk shall also keep a court docket ina ý1øi-i- /fJøýJ;i~

fJøø't (permanent record) /.;i that l'ø shall ø;i'tøt (includel the

number of the case and the names of parties, the names of the

attorneys, the nature of the action, the pleas, the motions, and

the ruling of the court as made.

(COMMENT TO 1990 CHANGE: To conform to modern technoloqies for

keepina of permanent records bv clerks.)
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TRA 54. Time to File Record

(a) In civil Cases -- Ordinary Timetable. The transcript

and statement of facts, if any, shall be filed in the appellate

èourt within sixty days after the judgment is signed, or, if a

timely motion for new trial or to modify the judgment has been

filed by any party (or if any party has timelY filed a request 

for findinqs of fact and conclusions of law in a non;ury case),

within one hundred twenty days after the jUdgment is signed. If

a writ of error has been perfected to the court of appeals the

record shall be filed within sixty days after perfection of the

writ of error. Failure to file either the transcript or the

statement of facts within such time shall not affect the jUris-
diction of the court, but shall be ground for dismissing the

appeal, affirming the judgment appealed from, disregarding

materials filed, or applying presumptions against the appellant,

either on appeal or on the court's own motion, as the court shall

determine. The court has authority to consider all timely filed
transcripts and statements of facts, but shall have no authority

to consider a late filed transcript or statement of facts, except

as permitted by this rule.

(b) In Criminal cáses - Ordinary Timetable. The transcript

and statement of facts shall be filed in the appellate court

wi thin sixty days after the day sentence is imposed or suspended

in open court or the order appealed from has been signed, if a

motion for new trial is not filed. If a timely motion for new

trial is filed, the transcript and statement of facts shall be

filed within one hundred rtwentv) days after the day sentence is
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;~~pOSêdorsuspended in open court or the order appealed from has

signed.

(c) No change.

ECOMMENT TO 1990 CHANGE: To make the appellate timetable for.

non-;urv cases conform more to that in ;urv cases. To conform

iaragraph (b) to the rule amendment adopted. by the Court of

eriminal Appeals.)
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TRCP 67. Amendments to Conform to Issues Tried without
Obj ection

When issues not raised by the pleadings are tried by express

òr implied consent of the parties , they shall be treated in all

respects as if they had been raised in the pleadings. In such.

case such amendment of the pleadings as may be necessary to cause

them to conform to the 
evidence and to raise these issues may be

made by leave of court upon motion of any party at any time up to

the submission of the case to the Court or jury, but failure so

to amend shall not affect the result of the trial of these

issues; provided that written pleadings, before the time of

sUbmission, shall be necessary to the' submission of øp'#rtf.øJ.

f.øø~'#ø rquestions), as is provided in Rules 277 and 279.

(COMMENT TO 1990 CHANGE: Textual corrective change onlv.)

00026



Filing Pleadings: Copy Delivered to All Parties or

Attorneys

tAl ~ø~øýøt /~~ý party (whol files, or asks leave to file
iipleading, plea, or motion of any character which is not by

or by these rules required to. be served upon r all . other
iliø /~~ýøt-tø /tJ~tiý/ /liØ shall at the same time øiiViøt

¡!Îi1.iver (bvanv method approved for service in Rule 21a to) øt

1,.1-/./iø f-liØ/~~ýØt-tØltJ~tf-ý (all ~arties notreauired to be served)
ør their ~f-f-øt~øýl-tY rattorneys) of record a copy of such pl.ead-

ing,plea, or motion. The rpartv orl ~f-f-øt~øý /øt '/~ýLf-liØt/.t.Ø~
tøptø-tø~f-~f-iýø/øt/-týLrfli attorney rof record), shall certify to the
court (compliance with this rule in writinq over siqnature) 

on

the filed pleading, (plea or motion). i~týltif-/.~W/øýØt/li/.-t/pØt-tØ~f

~1- / -tiW~"f-ýLtØ/ /f-li~f-lliØ /li~-t / rfø-øtJJiø~ /ýI/"f-li /f-liØ /tJtøýi-t/.ø~-t / øt If-lii;.

týL1-ø. If there is more than one ~~ýøt;.ø (other) partYØ-~~ /f-li;
~~ýøt;.ø/pø-ttiø;./~t; represented by different attorneys, one copy
of such pleading shall be delivered or mailed to each attorney,

t;tJtø-t;~f-/.~w/f-li;/~~ýØt-tø/p~tii;;./ but a firm of attorneys ~-t-tørfif

Ø-f-;~//.Ø/tliØ/rf~-t; shall count as one. ~øf-/-øØtØ/f-li~~/tØýLt /rføpi;-t

øt /~~ý /P1-ø~~/.~W/ /P1-ø~t/øt /-øøiiø~ /-tli~1-1- /'P; /tøchýLitø~ /f-ø /'PØ /týLtf

~/.-tli;~/f-Ø / ~~ýøt-tØ/tJ~tf-/.;;./ / ~~Ø/ it /f-liØtØ/'PØ/-øØt;/f-li~~/ tøýLt / ~øýøt-tø

tJ~tf-iø-t / / tøýLt / rføtJ/.ø;./ øt / -týLrfli/p1-ø~~iøW/ ;.Vi~1-J/'PØl ~øpø-tif-ø~/ýliili/tli;

rf1-;tl /øt /rføýLtf-/ /~~Ø /f-liØ /tJ~tiý /ti1-/.~W /f-liØ-ø/ /øt /Ø-;.r/.~W /1-;~ýø /f-ø

t /.1-Ø/f-liØ-ø/ / -tliØ-1-1-/ ititøt-ø/ ~1-1-/ ~~ý;t;.Ø/p~tf-/";-t/ øt /f-liØ/.t / ~f-f-øt~øý;./øt

tørføtø / tli~ t /;.ýLrfli / rføpiø;. /liØ- ý; / 'Pøøti / ~øPø;. i f-ø~ / ýli f-li / f-liØ / rf 1- ;tr I ( /1li;

rføtJi;;. /-tli~1-1- /'P; f~øi/.ýøtø~ /'Pý /f-li; /rf1-;tr /f-ø f-li; /t/.t-tf- /tøýLt
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ø.~j)¡'j.rtø.ti'tø / øtitj.t¡.øØ/'tViøtøtø J / ø.tiØ/ j.ti / ØlArtVi rtø.øø /tiø / rtø~j.øø / øViø.J.¡. røø

tørAlAj.tøø /tø /'PØ tøø.j.¡.øø /øt /Øø¡.j.ýøtøø /'tø /tViø /ø.Ø1ØtØØ /~ø.ttj.øø /Ør

t'(øj.r /ø.ttØrtiØ1Ø/'P1 /t'(Ø/ø.ttØttiØ1 /tVilAØ /tj.¡'j.ti~ /tViØ/~¡.øø.øj.ti~. After

ronel ø. copy of a pleading is furnished, tø /ø.ti /ø.ttØrtiØ1J /Viø
La party) cannot require another copy of the same pleading 'tø /'PØ

tlAttij.øViøØ/tØ/Vij.~ (without tendering reasonable charqefor copying
and delivering.)

(COMMENT TO 1990 CHANGE: To require service on all parties.)
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73. Failure to 11ftýi!-;,Vi (Serve or Deliver) Copy of Pleadings

If any party fails to 11ftýi!-;,Vi (serve or deliver) the ~~1Øt;,Ø

"l (other partiesl W!-iVi a copy of any pleading, (l)lea. or.

these rules and) in accordance with

Z'ptøøø~!-ýiw/t1f1-ø (Rules 21a and 72 
respectively) , the court may

discretion, øýi/-;øi!-øýi/ (on notice and hearinq) order all

any part of such pleading stricken, direct that such party

.,IJia.ll not be permitted to present grounds for relie.f or defense
t;!i'):';W

¡;ilÇ)til;ained therein, require such party to pay to the ~~1Øt;,ø/ý)ø.ti"l

¡¡~~l;her . parties 1 the amount of reasonable costs and expenses

E!~nCluding attorneys fees) incurred as a result of the failure,

¡d1+t(vA1-1f~!-ýiw/~iiøtýiø"l/1ØØ;,/ or make such other order with respect to

~be failure as may be just.

(COMMENT TO 1990 CHANGE: To provide sanctions for the failure to

serve all parties . )
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TRCP 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)

2. Burden of Establishing Venue

(a) (No change. )

(b) Cause of Action.. It shall not be necessary for a

claimant to prove the meritli of a cause of action, but the

existence of a cause of action, when pleaded properly, shall be

taken as established as alleged by the pleadings ( . ) J /~øt/W 1!hen

the (defendant specificallY denies the) rt:¡"Ø-I-jiØ-ýr't/Ø venue allega-

tions) Ø-tø / ø-pøøl-tl-øØ-7-7-ý / ~øýi1-ø~/ the -p7-øØ-~øt r claimant J is re-

quired, by prima facie proof as provided' in paraqraph 3 of this

rule, to support lil-Ø r such J pleading that the cause of action
taken as established bv the pleadinqs, or a part tliØtØØtof such

cause of action, accrued in the county of suit. /~ý /ptl-jiØ- lt.Ø-øl-ø

-ptøøt / Ø-ø /-ptØ11-~Ø~ / l-ýilpØ-tØ-wtØ--Pli /7l / øt /'tlil-;. /tø7-øJ If a defendant

seeks transfer to a county where, the cause .of action or a part

thereof accrued, it shall be sufficient for the defendant to

plead that if a cause of action exists, then the cause of action

or part thereof accrued in the specific county to which transfer

is sought, and such allegation shall not constitute an admission

that a cause of action in fact exists. i But the defendant wliØ

;.øø'tø /'tø /ttØ-ýiøtøt / Ø- / øØ-;.ø /'tø / ø. / øø1)ýi'tý /WliØtØ /tliØ / øØ-1)øø / øt / Ø-ø'tl-øýi/

øt /pØ-t't/'tliØtØØt/ /Ø-øøt1)ø~ shall be required to support his jiø'tl-ø~
pleading, by prima facie proof as provided in paragraph 3 of this

rule, that.. if a cause of action exists, it or a part thereof

accrued in the county to which transfer is sought.
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(c) (No change.)

3. Proof

(a) Affidavit and Attachments. All venue 
facts, when

properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact is specifically

denied, the party pleading the venue. fact must make prima facie

proof of that venue fact ( : provided . however. that no party shall

ever. be reouired for venue purposes to support bV Drima facie

proof the existence of a cause of action or part thereof . and at

the hearino the pleadinasof the parties shall be taken as

conclusive on the issues of existence of a cause of action.
prima facie proof is made when the venue facts are properly

pleaded and an affidavit, and any duly proved attachments to the

affidavit, are filed fully and specifically setting forth the

facts supporting such pleading. Affidavits shall be made on

personal knowledge, shall set forth specific facts as would be

admissible in evidence, and shall show affirmatively that the

aff iant is competent to testify.

(b) The Hearing. (No change.)

(c) (No change.)

.. . No Jury. (No' change.)

5. No Rehearing. (No change.)

6. (No change.)

(COMMENT TO 1990 CHANGE: To clarify that no proof of anv kind is

reouired of any Dartv to establish any element of a .cause of
action or part thereof : proof is restricted to place. if anv. and
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the pleadinqs establish all other elements and may not be contro-

verted for venue purposes as to the existence of a cause of

action or part thereof.)
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TRCP 106. Method of Service.

(a) (No change.)

(b) Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual place øt of-

abode or other place where the defendant can probably be found

and stating specifically the facts showing that service has been

attempting under either (a) (1) or (a) (2) at the location named in

such affidavit but has not been successful, the court may author-

ize service

(1) (No change.)

(2) (No change.)

rCOMMENT TO 1990 CHANGE: Textual corrective chanqe only. 1 
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TRCP 107. Return of ~tt~ttø~ r Service)

(No change.)

(No change.)

No default Judgment shall be granted in 

any cause until the-
citationr. or Qrocess under Rule 108 or 108a.) with proof of

service as provided by this rule r or bv Rule 

108 or 108a), or as
ordered by the court in the event citation is executed under Rule

106, shall have been on file with the clerk of the 

court ten
days, exclusive of the day of filing and the day of judgment.

(COMMENT TO 1990 CHAGE: To state more directly that a default

ent can be obtained when the defendant 

has been served with
rocess in a forei n countr ursuant to the rovisions of Rule

108 or 108a.)
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Rule 166. pre-Trial Procedure; Formulating Issues
In any action, the court may in its discretion direct the

attorneys for the parties and the parties or their duly author-

ized agents to appear before it for a conference to consider:

fa) All dilatory pleas and all motions and exceptions

relating to a suit pending;

(b) The simplification of the issues;

(c) The necessity or desirability of amendments to the

pleadings;

(d) The possibility of obtaining admissions of fact and of

documents which will avoid unnecessary proof;

(e) The limitation of the number of expert witnesses;

(f) The advisability of a preliminary reference of issues

to a master or auditor for findings to be used as evidence when

the trial is to be by jury.

((q) The Settlement of the case. To aid such consideration.

the court may encouraqe settlement.)

LwY lh Such other matters as may aid in the disposition of
the action. The court shall make an order which recites the

action taken at the pre-trial conference, the amendments allowed

to the pleadings, the time within which same may be filed, and

the agreements made by the parties as to any of the matters con-

sidered, and which limits the issues for trial to those not

disposed of by admissions or agreements of counsel; and such

order when entered shall control the subsequent course of the

action, unless modified at the trial to prevent manifest injus-

tice. The court in its discretion may establish by ru'le a
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pre-trial calendar on which actions may be placed for considera-

tion as above provided and may either confine the calendar to

j~ry actions or extend it to all actions.

(COMMENT TO 1990 CHANGE: To add a new 1)araqraph (q) to express

the ability of the trial courts at pr~trial hearinqs to encourage

settlement. )
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