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BE IT REMEMBERED that the

above entitied matter came on for hearing on
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the 15th dey of July, 188¢. beginning at 8:30

ofclock a.m. &8t the Texas Law Center,

-

Bustin, Texas, and the following meeting was

reported by ANNA L. RENKEW, Certified

]

Shorthand Reporiter and Notary Public in and
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for Travis County, Texas.
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{Saturday July 15, 188¢ UHearing.)

MR. SOULES: Let's be in
order, and we'll go ahead and get started. I
want to thank everyone for being here on a
Saturday morning. I believe we have an agenda
that we can finish in a day, maybe even a
short day depending on the needs of esach of
these =muggestions for debate and nmaybe sone
changing as we go along, but I don't think
there's going to be any problem getting our
agenda done today.

I want to welcome the new

members, Justice McCloud who is here

2

rep

resenting the chief justices, and Justice

i

David Peeples who is here, a new member
representing the State Bar of Texas Committee
on Administration of Justice, and Doak Bishop,
who is here as representative of the State
Baris Rules of Evidence Committee. So welcome
{0 vou new members. We appreciate vour being
here to contribute todavy.

OQur last agenda which we
managed to complete in a two-day session was

these materials {indicating). which ran about
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1200 pages; and our agenda today which
includes the suggestions, the minutes of the
last meeting and the red line versions of all
the rules that we're going to recommend
changing is about half the size of one of
those volunmes. 8o to have done all that vou
did last time was really amazing and a great
accomplishment.

I think to start with
today 1I'd 1ike to recognize Elaine Carlison to

tell us about the

local rules project, and in
recognizing her I need to tell you that she
has now read everv published local rule in the
Btate of Texas.

JUDGE CABSSEB: She ought
to really be confused.

MR. BOULES: As Mr. Casseb
said, she ought to really be confused. In the
iocal rules effort, we did gather up all of
the local rules that are printed in the State
of Texas, and we did that by dust hounding
every district clerk and local administrative
Judge until they either sent us their rules orv
told us that thev had no written rules, one or

the other. They either had to tell us they
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didn't have them or send them to us. And
Holly spent about three months in that
effort. And as a matter of fact, there were
203 that have them oxr 201.

MS. HALFACRE: 203, 1
believe,

MR, SOULES: 203 counties
have written local rules, and 51 do not. They
were all collected in volumes that were about
twn -- they were acitually thicker than this
{indicaeting). two volumes thicker than this:
and in a uniform nunmbering system some of
which was done by the local administrative
judges together with their Judges, which is
the way we preferred to have it so that we
didn't get their rules in a category they
weren't pleased with. But there were a lot of
them that came in and we had to re-number then
and get them into & uniform numbering svstem
that’'s now mandated by the February 4, 1887,
Supreume Court Administrative Order and the
various rules of the regional judges.

But we've made a lot of
DIOGgress. Elaine then volunteered for an

enormous task, and that was to read all those
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rules as they are numbered in the uniform
nunbering system so that s11 the rules on a
certain number would be collected together, to
read all of those and to eliminate
duplications and inconsistencies with the
Texas Rules of Civil Procedure, which the
local rules, of course, are not supposed to
have anv inconsistencies, and she has done
that and sent that work product back to my
office.

50 I can't «~‘I don't know
how you can recognize that size of piece of
work other than just to sav a "thank voun."

That's the biggest word I can come up with,

Elaine. That's an amazing pisce of work, and
we are fTorever indebted to you for that. That

advances this project certainly bevond what
anyone ever thought it would get to, and maybe
we're on the right track now.

MR. DAVIS: Are vyou
checking that over now to make sure it's
right?

MR. SOULES: Tom, if
Elaine Carlson did a2 job, would vou re-check

it? O0f course not.
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MR. DAVIS: That and other
reasons.

MR. SOULES: But if vou
would like to form a committee and be its
chair. 30, EBlaline, give ug ==

MR. DAVIS: I thought the
chairman ought to check it. That's all.

MR, SOULES: Tell us about
vyour experience. I'm sure we are really -- at
least I know I am and I think the rest of the
commitiee are very curiocus to hear what you
found in that collection of rules and vour
vigw of it and your wiew of how the projiect
can go forward fronm here.

PROFESSOR CARLSOW: One
thing ¥ concluded was that I think we found
the solution to repest felonvy crimes and we
should make convicted felons read the local
rules. But bevond that, it was a very
interesting project and geve insight into a
lot of regional variations.

There are some problens
that remain, and as Luke suggested, what we've
done is gone through and try to eliminate what

were duplicating one another, to make the tinme
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periods consistent with the Rules of Civil
Procedure, and third, to eliminate those rules
that arve in conflict with the Rules of Ciwvil
Procedure. I have set forth a verv extensive
letter to Luke. I have tried to do my best to
edit any conflict, to amend a conflict of a
given rule, but T think what we have left is
still & pretty bulky project. I don't know
how many pages it's going to come down to. I
suspect it will have to be, Luke, a fiftesen
some hundred pages, probably still probably a
thousand-page effaort my best guess. And we
still have a problem that I think we need
another run-through for inconsistencies with
substantive law. I tried to do it as I went
through the phenominal project.

For example, in the Family
Law area local rules that said doesn't comply
with certain reguirements vyour divorce decree
could be dismissed with prejudice. I suspect
the State of Texas can't reguire people to
stay married because the lawyer didn't comply
with the local rules. There were a Tew of
those blatant errors that I caught going

through, but we need another run through.
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The rules have noi been
anended at all to conform with what might cone
out of the work product from 1989 in this
committes, %0 that's another run-through on
those rules that the Suprems Court promulgates
this vyvear effective 1890. They'1ll have to,
you know, cull through some of the local rules
as well, And some of the local rules in
countiss don't have any local rul@s‘as Luke
suggested, and the major avrea of concern I
have left is whether or not the S5tate of Texas
Supreme Court by the Regional Rules of
Judicial Administration mean to suggest that
courts do have to have some local rules on
certain subjects like docketing procedures and
trial settings. So whether that conclusion is
correct remains to be seen. But other than
that, the project is coming along, and we've
got one pass-iThrough and suspect probably to
have several passes through before it's
finished.

MR. SOULES: Does anvyone
have guestions or comments for Elaine? Thank
vou, Elaine.

Next on page -- beginning
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on page two are the minutes of our last
meeting, and I mailed these out, and I
appreciate the responses I got by phone and by
letter, and I attempted to make corrections
responsive to those suggested corrections, and
I don't know 1f I got them all méde, but we
tried to. And if there are others of vou that
may now have suggestions for the minutes, I°'d
like to hear corvrections to the minutes that
appeayr on pages one through ten, if there are
any corrections. If there are no corrections,
those in favor of approval of the minutes as
presented here, say Y"Aye."

COMMITTEE MEMBERS: Ave.

MR. SOULES: Opposed?

COMMITTEE MEMBERS: (Wo
response. )

MR. SOULES: If somesone
finds an inaccuracy in these during the day,
please let me know, because we still can
correct them before they're sent to the
Supreme Court.

Wext on page 12, the
Senate Bill 874 was & bill that passed both

houses of the legislature. When I finally
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caught on to the bill, it was in the House on
the third reading on the local and consent
calendayr, and had already passed The Senate
vnaninousliy. There was no inconsistency with
the House version, so there wasn't going to be
a confevence committee, and in corder to stop
the bill we would have had to have a
two-thirds no vote on third resding on the
local and consent calender with no one having
made an objection vet.

So obviously that wasn't
doable in spite of the fact that a number of
San Antonio legislators indicated that they
would helip but for the status of the bill, and
they did bhelp on the Rule 13, which I'11 talk
about in just a minute. The Chief Justice and
Justice Hecht and many of you ~-- I know John
O0'Quinn wrote a letter to the governor, and
Tony Sadberry and several others to veto that
bill, and the governor did veto it. But SBB74
essentially said that the Supreme Court of
Texase couldn't make wrules inconsistent with
the statutes, and put the legislature back
into the rule-making business; whenever they

decided thev wanted to change a practice, they
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could pass a statute and that's the end of
it.

Well, that got vetosd.
And if we watch for it next time coming back,
if it does come back, and start out early
enough, I think we can probably keep it fronm
getting as far as it did, because just as a
matter of reason it shouldnit. That type of
legislation T think is not necessarv. 1
believe maybe we'll have some support in the
iegislature, because on page 12 is a letter
that I got from Senator Glasgow. I went up
and testified on 8B1013, which was a statute
for frivolous pleadings and svits, and ate
crow for about an hour, and just becauss
probably ¥ did not communicate as well with
the legislature as I should have after we
passed RAule 13 to cover all cases and not just
tort cases, and with this 8B1013 it got
stopped and never did pass out of House
Committee or the Senate Comnmitte, I believe.
I think it never got out of either committee.

But the important thing, I
think, in this letter from Senator Glasgow

talking about that hearing and the letter that
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186
was submitted and then this paragraph, "As we
discussed during the hearing, it appears that
part of the solution to this guestion
regarding sanctions for frivolous lawsuits
would be to have better lines of communication
opensd up bestween the legislature and the
Supreme Court." I think that's part of our
job, mavbe largely our job, sespecialily on
rule-making.

And Senator Glasgow and I
really talked about better communications on a
broader basis than just frivolous lawsuits, so
I think perhaps maybe we shouvild resolve here
to communicate as fully as we possibly can
with the Senate and the House in order to kesp
them advised of the efforts that we are making
towards the improvement of the administration
of justice and the fact that we want to be

cooparative and work in coopervation with the

L
o
P
o)
o

legislature to improve Texas administrat
justice in all ways.

Do we have a motion to so
resolve?

PROFESSOR EDGAR: S0

moved.
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MR. SOULES: Seconded?

JUDGE CABSSEB: Seconded.

MR. SOULES: All in favor
say "Ave."

COMMITTEE MEMBERS: Ave,

MR. SOULES: That's
unanimous. I'11 prepare a resclution of this
commititee and submit it to Senator Glasgow,
wno of course is the chair of the Senate
Jurisprudence Commitiee.

There were then other
letters back about our legislative efforts,
and ¥ think -- I put these here just to show
that there is legislative response. So I will
try to do & betitey job aboul picking up early
on legisliation of interest to us in the nexnt
segssion and try to get that information to vou
as early as I possibiy can for any action that
we may chose.

Justice H@cht,’good
morning to vou, sir.

JUSTICE

e}
o)

CHT : Good
morning.
MR. SOULES: Do you have

remarks for the committees this morning?
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JUSTICE HECHT: ¥o. Once
again, we appreciate all the good work since
the last meeting and thank vou for coming.

MR. SOULES: Next is a red
line version of the rules that we did last
time, That starts on page 17 and concludes at
page -- 1t looks like 120, I did get written
input from several of vou, and I made the
changes that I felt were -~ thevre were some
new suggestions, some thoughts for some maybe
some additions to what we had done, and those
I put in the new materiaels beginning at 121
and going back into the rest of the book {for
action today. The suggestions that I got back
which were corrective to my original red-line
work product, I made or tried to make all of
those.

Does anvone see anvihing
in these pages from 17 to 120 now that's
inconsistent with the resolutions of the
conmititee in our last session?

MR. TINDALL: Luke, I have
one. I think it's really just a cleanup. On
page 486 when we added the pvchologist, Rule

1867({a) --
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MR. SOULES: Right.

MR. TINDALL: —-= I think.
On the nexnt page, sudbpart two of that rule
needs to be changed also. There ave two
references to physicians in the existing rule
where we need to also scross-—-reference to
psychologists.

MR. SOULES: A1l right.
We need & rule book to look at that, don't
we ? Thatés not on this. i88(a).

MR. TINDALL: ig7{v)(2).
There are two references about physicians. It
needs to say "or psvychologists.”

MR, SOULES: i1867. Thait's
Rule 187(a), paragraph {b) parentheslis (2).

MR. TINDALL: Parentheses
{2).

MR. SOULES: Parvagraph
{21}

MR. SADBERRY: Add
psychologist.

MR, TINDALL: It talks
about the report of an examining physician or
the taking of a deposition of a physician in

both cases.
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MR. SOULES: After the
words phyvsician appearing twice in the last
sentence we should add "or psychologist®?

MR, TINDALL: Right.

MR, SOULES: A1l right.
If there's no objection, that will be accepied
as & corrective —-- correctiocn to the rule as
written and will go in to the Supreme Court
with those two additions. Being no objection,
that stands done unaninmously. &ny othevs?

JUSTICE MCCLOUD: I think
you ought to make a talk about that.

MR. SOULES: That's going
to be on the agenda.

JUSTICE MCCLOUD: Okavy.

MR. SOULES: We've got
that rediined, Judge McCloud.

JUSTICE MCCLOUD: That's
good.

MR. SOULES: Okay. There
being no further comment, these then will be
submitted to the SBupreme Court as written.
Again, however, if anvy of vou see matiers in
these rules that need corvection, if vou'll

let me know during the day today or as soon as
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legislatu

Tim told

really se

Court is

some kind

vrecords C

statute,

with the

page are

121, Is

There vyou

21
I will make them conform and as soon
ie and send the Supreme Courit =&
version, I know there's nothing
tining here intended to stop vour
e get these right if they're not
v right now.
Okavy. Well, that gets us
s business, I believe. The
re, I think, passed a resolution.
they passed 2 resolution. I haven't
en it -~ that says that the Suprene
to promulgate guidelines or rules of
to -~ regarding sealed records, when
an be sesaled and when thev cannot.
JUSTICE HECHT: It's a
right.

MR, SOULES: To conform

PROFESSOR EDGAR: What
you on?

MR. SOULES: This is page
Ken Fuller here todavy?

MR, FULLER: Yes.

MR. SOULES: Ken, sure.

are. Good. S0 we need to respond
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to that and get that done as so00n as we Ccan,
but ¥'m somewhat impressed that that is going
to take a while to really resolve the
édifferences of view. John WacElhany, who is
with Locke, Purnell in Dallas and they
represent the Dallas Morning MNews, has sent in
an esxtensive work.

From the Donnvbrook in
Dailes because -~ I forwarded it because
someone contacted me. It doesn't necessarily
refiect my view. It'e going to be really
volatile. Reserve time to hesr from them.

JUSTICE HECHT: The
statute savs, "The Supreme Court shall adopt
ruies establishing guidelines for the courts
of this state to use in determining whether in
the interest of justice the rescords in a civil
case including settlement should be sealed.”

MR. SOULES: Ckavy. So
we've got a mandate from the legislature, and
I'm satisfied, Justice Hecht, that that has
been assigned to our commitites for
resolution. Is that right.

JUSTICE HECHT: That's

right,
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MR. SB0ULES: "That'sa

@

right,” he savs. But there has been
apparently a lot of negotiation between the
lawyers at Locke Purnell, lawyers for the
press and the lawyers for the District Clerk
of Dallas County on trving to set out sone
guidelines for Dallas County;: and at least in
one case it seems that they reached an
agreement.

MR, FULLER: Uh-huh.

MR. SOULES: And this is
McElhaney's work product that he sent to wme.
He called me and has submitted this and
apparently hes & lot nmore. And the letter
from McElhaney is at page 402 of these
materials.
R, FULLER: 4027

MR. SOULES: 402, right.
It came in kind of late, sc we stuck it to the
back. He gives a lot of parameters, so
there's & lot of thought process gone into
this already. We won't be just beginning with
no concepts at all. Dkavy. That by way of
asking for volunteers, perscons who might be

interested in this project to where there is
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someone who will chair or be willing to
co~-chair the project as an ad hoc subcommitties
chair? is there anvyone?

MR. FULLER: I'11 serve on
it. I don't want to chair it. ¥ don't have
time for that.

JUDGE CASBEB: If Judge
Peeples will serve on it, T will, too.

MR. SOULES: Lefty, will
you chair 1t7?

MR. MORRIS: Yes.

MR. SOULES: I think it
might be helpful for you and mavbe Charlie,
someone who has good interaction with the
legislature, to chair this so that if there's
criticism in the legislature next time, of
whatever work product we come up with, there
will be some rapport from the work group that
can go over and tell the peoples what we did,.
And theféfs cbvicusly going to be an opsn ear
to everyone who wanis input into this that we
did hear and we rvesolved it as falirly as we
could to everybody and give the background.
And that's why I think --

MR. HERRIWNG: I711 serve
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