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1 (Saturday July 15, 19S9 Hearing.)

2

3 SOULES = Let's be in

4 order, and we i 11 go ahead and get started. I

5 want to thank everyone for being here on a

6 Saturday morning. I bel ve we have an agenda

7 that we can finish in a day, ma even a

8 short day depending on the needs of each of

9 these suggestions for debate and maybe some

10 changing as we go along, but I don't think

11 there i s going to be any prabl em getting our

12 agenda done today.
13 I want to welcome the new

14 members, Justice McCloud o is here

l' .i:_ 0 Y' resenting the chief justices, and Jus ce

16 David Peeples who is here, a new member

17 representing the State r 0 f Texas Cammi t tee

18 on Administration of Justice, and Doak Bishop,

19 who 1 s here as representat ive 0 f the State

20 Baris Rules of Evidence Committee. So t\ielcome

21 to you new members We appreciate your being

22 here to contribute today,

23 Our last agenda which we

24 in a nag e d toe om p let e i 1' a t 1lJ 0 - c1 a y s e s s ion ti; a s

25 the s e mat e ria 1 s (i n dIe at i n g). w h 1 c h r an a bo u t
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1 1200 pages; and our agenda today which

2 includes the suggestions, the minutes of the

3 last meeti and the red line . '"versions or all
4 the rules that we i re going to recommend

5 changing is about half the size of one of

6 those vo 1 urnes ~ 3D to have done all that you

'7 did last time was really amazing and a great

B accom,pl ishment

9 I thi to stai:,t i.\1ith

10 today lid like to recognize Elaine Carlson to

11 tell us about the local rules project, and in

12 recognizing her I need to tell you that she

13 has now read every published local rule in the

14 State of Texas,

15 JUDGE CASSES: s ough t

16 to really be confused,

17 . SOULES: As Mr, Cassab

18 said, she ought to really be confused In the

19 local rules effort, we did gather up all of

20 the local rules that are print in the State

21 of Texas, and we did that by just hounding

22 every district clerk and local administrative

23 judge until they either sent us their rules or

24 told us that they had no written rules, one or

25 the other, Th either had to tell us they
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1 di dn l t have them or send them to us. ,And

2 Holly spent about t ee months in that

3 effort. And as a matter of fact. there were

4, 203 that have them or 201.

5 MS. HAI.F ACRE: 203, I
6 believe.
7 s 203 counties

8 have written local rules, and 51 do not. They

9 were all collected in volumes that were about

10 two -- they were actually thicker than this

11 (indicating), two volumes thicker than this;

12 and in a uniform numbering system some of

13 whi ch was done by the local admlni s trat lve

14 judges together with their judges, which is

15 the way we preferred to have it so that we

16 didn i t get their rules in a category they
17 weren't pleased with, But there were a lot of

18 them that came in and we had to re number them

19 and get them into a uniform numbering system

20 that i S now mandated by the February 4" 1987!

21 Supreme Court Administrative Order and the

22 various rules of the regional judges,

23 But welve made a lot of

24 progress. Elaine then volunteered for an

25 enormous task, and that was to read all those
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1 rules as th are numbered in the uni form

2 numbering system so that all the rules on a

3 certain number would be collected together, to

4 read all of those and to imina t e

5 duplications and inconsistencies with the

6 Texas lee of Civil Proc ure, i ch the
7 local rules, of course l are not supposed to

8 have any inconsistencies l and she has done

9 that and sent that wo product back to my

10 office.
11 So I can t -- I don't know

12 how you can recognize that size of piece of

13 work other than just to say a "thank you."

14 Tha t' s the biggest word I can come up wi th,

15 Elaine. That's an amazing piece of work, and

16 we are forever indebted to you for that. "rha t

:J 7 advances th i s roject certainly beyond what

18 anyone ever thought it would get to and maybe

19 we're on the right track now.

20 MR. DAVIS: Are you

21 checking that over now to make sure it's

22 i' j gh t?

2 :3 MR. SOULES: Tom, if
24 Elaine Carlson did a job, would you re-check

25 it? Of course n.ot.
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1 Ml~" DAVIS: That êl.nd other

2 reasons.
3 SOULES: if you

4 would like to form a committee and be its

5 cha i r . So, Elaine, give us --
6 Ml:t. DAVIS: I though t the

7 chairman ought to check it. That i S a 11 .

8 MR. SOULES: Tell us about

9 YOLU' expei~ience. I'm sure we are really -- at

10 least I know I am and I think the rest of the

11 committee are very curious to hear t you

1 :2 found in that collection of rules and your

13 view of it and your view of how e project

14 can go forward from here.
15 PROFESSOR CARLSON: One

16 thing I conclu d was that I think we found

17 the solution to repeat felony crimes and we

18 s h 0 u 1 d il a k e co nv i c t e d f e Ion s I' e a d the 1 0 c a 1

19 rules Bu t beyond t t, it was a ver'y

20 interesting project and gave insight into a

21 lot of regional variations.

:2 2 There are Borne problems

:2 3 that remain, and as Luke suggested, ll\hat Til1e1ve

24 done is gone through and try to eliminate what

:2 5 were d u pI i cat i n 9 0 n e a no the r, to ma k e t he t i m €i
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1 periods consistent with the Rules of Civil

2 Procedure, and third, to eliminate those rules

3 that are in conflict with the Rules of Civil

¡l Procedure. I VB set forth a very extensive

5 letter to tu I have tried to do my best to

6 edit any conflict, to amend a conflict of a

"I given rule, but I think what we have left is

8 still a pret buJ k'y oject. I don i t

9 how many pages it's going to come down to. I

10 suspect it will have to be, L e, a fifteen

11 some hundred pages, probably sti II probably a

12 thousand-page effort my best guess. d ~,e

13 still have a problem at I think we need

lll. another run-through for inconsistencies with

15 substantive laiflo I tried to do it as I went

16 through the enominal project.

1. 7 For example, in the Fami

18 Law area local rules that said doesn i t comply

19 with certain requirements your divorce decree

20 could be dismissed with prejudice. I suspect

21 the State of Texas can i t require people to

22 stay married because e lawyer didn i t comply

23 with the local rules. There were a few of

24 those blatant errors that I caught going

25 through, but we need another run through.
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1 The rules have not been

:2 amended at all to conform with what might come

3 out of the work product from 1989 in this

4, commi t tee, So that's another run-through on

5 those rules that the Supreme Court promulgates

6 this ear effective 1990 They i 11 va to,
7 you know, cui 1 through some 0 f t local rules

8 as well. And some of the local rules in

9 counties don't have any local rules as Luke

10 suggested, and the major area of concern I

11 have left is whether or not the State of Texas

12 S reme Court by the Regional Rules of
13 Judicial Administration mean to suggest that

14 courts do have to have some local rules on

15 certain subjects like docketing procedures and

16 trial settings. So ether that conclusion is

:J 7 correct remains to be seen, But other than

18 that, the project is coming along ,and we i va

19 got one pass-through and suspect probably to

20 have sev passes through before it i s

21 finished.
22 SOUL Does anyone

23 have questions or comments for Elaine? Thank

24, you, Elaine.

25 Next on page -- beginning
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1 on page two are the minutes of our last

2 meeting, and r mailed these out, and I

3 appreciate the responses I got by phone and

4, letter. and I attempted to make corrections

¡:'n responsive to those suggested corrections, and

6 I doni t know if I got them all made, but we

7 tried to And if there are others of you that

8 m now have suggestions for the minutes, lid

9 1 ike to hear correct ions to the minutes that
10 appear on pages one through ten. if there are

11 any corrections. If there are no corrections,

12 those in favor of approval of the minutes as

1, ...: presented here, say" II

li,! CO¡',lIfin'lTEE ME

15 ~HL SOUL Opposed?

16 CO I'l'lEE MB s ( No

17 response, )

18 0/ SOULES: I f someone

19 finds an inaccuracy in these ring the day,

20 please let me know, because we still can

21 correct them before they i re sent to the
22 Su.preme Court,

23 ext on ge 12, the

24 Senate Bill 874 was a bill that passed both

25 houses of the legislature. t..hen I finally
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1 caught on to the bill, it was in e House on

2 the third reading on the Joe a1..d consent

3 calendar, and had already passed the Senate

4, unanimously. ere was no inconsistency with

5 the House version, so there sn't going to be

6 a conference committee, and In order to stop

7 the bi 11 we would have had to have a
8 two-thirds no vote on third reading on the

9 local and consent calender with no one having

10 made an objection t.

11 So obviously that wasn't

12 doable in spite of the fact at a number of

13 San Antonio legislators 5. n d ic ate d that they
1,4 would help but for the status of the bi 11, and

15 they did help on the Rule 13 which I III talk
16 about in just a minute. The Chief Justice and

17 Justice Hecht and many of you -- I know John.

0 I Quinn ,¡-¡rote a let ter to the governor and.18

19 Tony Sadberry and several others to veto that

20 b i 11 , and the governor dId veto it. But SE874

21 essentially said that the Supreme Court of

22 Texas couldn't make rules inconsistent with

23 the statutes, and put the legislature back

24 into the rule-maki bus i ness; whenever they

25 decided they wanted to change a practice, they

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN. TEXAS 78705 "512/452-0009



15

1 coUld pass a statute and that's the end of

2 it.
3 Well, that got vetoed.

4, And if we watch for it next time coming back,

5 if it does come back, and start out early

6 enough, I think we can probably keep it from

7 getting as r as it did, because just as a

8 mat t e r 0 f rea son its h 0 u 1 d nit . That type of
9 legislation I think is not necessary. I

iO be 11 eve maybe we i 11 have some support in the

11 legislature, because on page 12 is a letter

12 that I got from Senator Glasgow. I en t up

13 and testified on 8B1013, ich was a statute

14. for frivolous pleadings and suits, and ate

15 crow for about an hour, and just because

16 probably I did not communicate as well with

17 the legislature as I should have after we

18 passed Rule 13 to cover all cases and not just

19 tort cases, and with this SBI013 it got

20 stopped and never did pass out of House

21 Committee or the Senate Committe, I believe.

22 I think it never got out of either commjttee~

23 But the important thing, I
24. think, in this letter from Senator Glasgow

25 talking about that hearing and the letter that
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1 was submitted and then this paragraph, "As we

2 discussed during the heari it appears t t

:3 part of the solution to this question

4. regarding sanctions for frivolous lawsuits

5 would be to ve better 1 as of communication

6 opened up between the legislat e and the

7 Supreme Court. It I think that i s part of our
8 job, maybe largely our job, especially on

9 riile-malting.

10 And Senator Glasgow and I

11 really talked about better communications on a

12 broader basis than just frivolous lawsuits, so

13 I think perhaps maybe we should resolve here

1,4 to communicate as fully as we possibly can

15 with the Senate and the House in order to keep

16 them advised of the efforts that we are making

17 towards the improvement of the administration

18 of justice and the fact that we want to be

19 cooperative and work in cooperation with the

20 1 egis lature to 1m ove Texas admlnis t rat 1 on 0 f

21 justice in all ways.

22 Do we have a motion to so

2 :3 resolve?
24 PROF:ßSSOR EDGAR: So

25 moved.

ANNA RENKEN & ASSOCIATES
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1 MR, SOULE : Seconded?

2 JUDGE CASSEB: Seconded.

3 MR. SOULES: All in favor

ll say II e. n

5 CO I M Aye.

6 SOULES: Tha tis

7 una.nlinous. I i 11 prepare a resolution of this
8 committee and submit it to Senator Glasgow,

9 who of course is the chair of the Senate

10 Jurisprudence Committee.

i 1 There were then other

12 Ie t ters back about our leg islat ive ef forts,
13 and I ink -- I put these here just to show

14 that there is legislative response. So I lAiill
1 ~., :) t to do a better job about picking up early

16 on legislation of interes~ to us in the next

17 session and try to get t t information to you

18 as early as I possibly can for any action that

19 we may chose,

20 Justice Hecht,' good

21 morning to you, sir.

22 JOSTI HECHT: Good

23 morning

24 l\1R. SOULES: Do you have

25 remarks for the committee this morning?
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1 J'USTI CEHECHT: No. Once

2 again, we appreciate all the good work eince

3 t last meeting and thank you for coming.

,¡t . SOULES: Ne¡~t is a red

5 Ii De vers i on of the rul ee that we did las t
6 time. That starts on page 17 and concludes at

7 page -- it looks like 120. I did get written

8 input from several of ,¡'OU..r ., a.nd I made the

9 changes that I felt were -- there were some

10 nerßl suggestions, some thoughts :i:or SOme maybe

11 some additions to what we had done, and those

12 I pu tin the ne w mat e ria 1 s beg in n1 n gat 1 2 1

13 and going back into the rest of the book for

14 action today. e suggestions that I got back

15 which were corrective to my original red-line

16 work product, I m é or tried to make all of

17 those.
18 Does anyone see anything

19 in these pages from 17 to 120 now that's

20 inconsistent with the resolutions of the

21 committee in our last session?

22 MR. Tn-iDALL: Luke, I ha,'V'e

23 one. I think itls really just a cleanup. On

2 e 46 en we added the pychologist, Rule

25 167(a) --
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1 MR. SOULES: Right"

2 TIND L: -- I thi

3 On the next page, subpar t two of that rule

4 needs to changed a 0 " There are o

5 references to physicians in the existing rule

6 where we need to also across-reference to

7 psychologists.
8 SOU s: All right.
9 We need a rule book to look at that, don't

10 we? That's not on this. 166(a)

11 . ~r II\TDALL : 167(b)(2).
12 There are two references abo physicians" It
13 needs to say "or psychologists."

1 SOULES: 167, Tha tIs

15 Rule 167(a), paragraph (b) parenthesis (2).
16 MR. TINDALL: Parentheses
17 ( 2 ) .

18 SOULES: Paragraph

19 ( 2 ),

20 MR. SADBERRY: ådd

21 psycho 1 og is t .

:2 2 . 'r i L I t talks
2 'J~ ,J about the report of an examining physician or

24 the taking of a deposition of a physician in

25 both cases,
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1 Ì\1R. SOULES: åfter the

2 ii"o i"ds ysician appearing twice in the last

3 sentence we should add nor psychologist"?
4: TIND Right.
5 MR, SOULES: All right,
6 If therels no objection, that will be accepted

7 as a corrective -- correction to the rule as

8 ritten and wIll go in to the Supreme Court

9 with those two additions, Being no objection,
10 at stands done unanimously. Any oth'e!'s?

11 J'USTICE MCCLOUD: I think

i 2 you ought to make a talk about that

13 MR. SOULES: That's going

i 4, to be on the agenda

15 JUS'!'ICE MCCLOUD: Okay,

16 SOULES: We've got

1'1 that redlined, ge Mceloud.

18 JUS'!'I CEMCCLOUD : Tha t ' s

19 good.

20 MR. SOULES: Okay. There

21 being no further comment, these then will be

22 subml t ted to the Supreme Court as wr1 t ten.

23 Again, however, 1 f any of you see mat tars in

:2 these rules that need correction, if you'll

25 let me know during the day today or as soon as
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1 possible, I will make them conform and as soon

2 as possible and send the Su eme Court a

3 corrected version I 0,\,\1 t re i S nothing
il about the timing here intended to stop your

5 helping me get these right if they i re not
6 completely right now,

7 Okayo We 11. t hat ge t s us

8 to today i s bus iness. I be 1 i eve. e

9 legislature, I think, passed a resolution.

10 I ¡ m told they passed a resolution, I haven't

11 really seen it -- that says t t the Supreme

12 Court is to promulgate guidelines or rules of

13 some kind to --regarding sealed records, when

14. records can be sealed and n they canno t ,
15 JUS'!' I CE HECHT: It i S a

16 statute, l'light.
17 SOULl:!S: To conform

18 iid th statute,
19 PRO SSOR GAR: at
20 page are you on?

21 MR, SOULES:, s is page

22 121 . Is Ken FUller here today?

23 MR. FULLER: Yes.

24 MR, SOULES: Ken, sure
25 There you are. Good, So we need to respond
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1 to that and get that done as soon as we can,

:2 but I'm some at impressed that that is going

:3 to take a while to really resolve the

differences of view. John MacE 1 hany. who is

5 with Locke, Purnell in Dallas and they

6 represent the Dallas Morning News, has sent in

7 an extensive l/'Jork..

8 From the Donnybrook in

9 Dallas because -- I forwarded it because

10 someone contacted me. It doesn't necessarily

11 reflect my view. It's going to be really

12 volatile. Reserve time to hear from t m.

13 JUSTICE HECHT: The

14, statute says, "The Supreme Court shall adopt

15 rules establishing guidelines for the courts

16 of this state to use in determining whether in

1'1 the interest of justice the records in a civil

18 case including settlement should be sealed."

19 sour.ES: Okay. So

20 we i ve got a mandate from the legislature, and

21 I'm satisfi , Justice Hecht, that that has

22 been assigned to our committee for

2 :3 J:'esolution. Is that right.
24 JUS'rICE c Tha. t' s

25 r i gh t ,
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1 l'1R. SOU S: Ii Tha t i sa

:2 right,n he says. But there has been

3 apparently a lot of negotiatiDn between the

il lawyers at Locke urnel1, lawyers for the
5 ess and the la ers for the District Clerk

6 of Da 1 s County on trying to set out some

7 guidelines for Dallas County; and at least in

8 one case 1 t seems that they reached an

9 agreemen t ~

10 " FULLER: Uh-huh"

11 MR. SOULES: And this is

12 McElhaney 18 work produc t t he sent to me.

13 He called me and has submitted this and

u¡, apparently has a lot more. And the letter

15 from Me E i h a n e y 1 sat ge 4.02 of these

16 materials.
:i 7 FULLl':!R: £102 '?

18 MR" SOULES: 4.02 fright"

19 It came in kind of late, so we stuck it to the

20 ba ck . He gives a lot of rametEH's, so

21 theI'e i S a lot of thought process gone into
22 this already. won't be just beginning with

:2 3 no concepts at all. Okay. Tha t by of

2 asking for volunteers l persons o might be

25 interested in this project to where there is
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1 someone who will chair or bew! 11 iug to

2 co-chair the project as an ad hoc subcommittee

3 chair? Is there anyone?

¿t I'll serve on

5 it, I don't want to c 11' it. I don't have

6 time for tha.t.
7 JUDGE c.~ss I f ,Judge

8 Peeples will serve on it, I will, too.

9 MR, SOULES Le f ty , 11

10 you chair it?

11 l;!ORRIS: Yes,

12 IvIRø sOUt,ES: I thinli: it

13 might be helpful for you and maybe Charlie,

u¡, someone who has good interaction with the

15 legislature. to chair this so that if there's

16 criticism in the legIslature next time, of
17 whatever work product we come up with, there

18 will be some rapport from the work group at
19 can go over and tell the people what we did.

20 And there's obviously going to be an open ear

21 to everyone who wants input into this that we

22 did hear and we resolved it as fairly as we

23 could to everybody and give the background.

24 that i $ why I think
25 MR. FfE:RRING: Iill serve
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