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TRCP 3a. Rul¢d/py/PERer/¢ourE# (Local Rules]

Each ¢guyt//of//#ppealg, administrative Jjudicial region,
district court, county court, county court at law, and probate
court, may make and amend #h¢ [local] rules governing practice
before such courts, provided;

(1) No change.

[{2) no time period provided by these rules may be altered’

by local rules; and]

[2Y (3) any proposed [local]l rule or amendment shall not
become effective until it is submitted and approved by the
Supreme Court of Texas; and

[2Y (4) any proposed [local] rule or amendment shall ‘not
become effective until at least thirty (30) days after its
publication in a manner reasonably calculated to bring it to the
attention of attorneys practicing before the court or courts for
which it is made; #pd

(4Y (5) all [local]l rules [or amendments] adopted and
approved in accordance herewith are made available upon request
to the members of the bar/[: _and]

[(6) no local rule, order, or practice of any court, other

than local rules and amendments which fully comply with all

requirements of this Rule 3a shall ever be applied to determine

the merits of any matter.

[COMMENT TO 1990 CHANGE: To make Texas Rules of Civil Procedure

timetables mandatory and to preclude use of unpublished local

rules or other ”standing” orders or 1local practices from deter-

mining issues of substantive merit.]
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TRCP 4. Computation [of Time]

In computing any period of time prescribed or allowed by
these rules, by order of court, or by any applicable statute, the
day of the act, event, or default after which the designated
period of time beings to run is not to be included. The last day
of the period so computed is to be included, unless it is a
Saturday, Sunday, or legal holiday, in whiéh event the period
runs until the end of the next day which is neither a Saturday,

Sunday, nor a legal holiday. [Saturdays, Sundays, and legal

holidays shall not be counted for any purpose in any time period

of five davs or 1less in these rules, except that Saturdays,

Sundavs, and legal holidays shall be counted for purpose of the

three dav period in Rule 21a, extending other periods by three

days when service is made by registered or certified mail or by

telephonic document transfer.]

[COMMENT TO 1990 CHANGE: Amended to omit counting Saturdays,

sundays, and legal holidays in all periods of less than five days

except in the three day extension provision of Rule 21a.
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TRCP 5. Enlargement [of Time]

When by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or
within a yYedulyed/oy/A11pwed /Lo /be/Apne /A /oF /WILRIA/A specified
time, the court for cause shown may, at any time in its dis-
cretion (a) with or without motion or notice; order the period
enlarged if application therefor is made before the expiration of
the period originally prescribed or as extended by a previous
order; or (b) upon motion permit the act to be done after the
expiration of the specified period where good cause is shown for
the failure to act./f /b¢¢./1¢ [The court] may not enlarge the

period for taking any action under the rules relating to new

trials except as stated in these rules.//provided/ /Novever//1E/4
WOLLIPH/ oY /R /LY LAL

[If any document] is sent to the proper clerk by first-class
United States mail in an envelope or wrapper pfoperly addressed

and stamped and is deposited in the mail ¢n¢/AdY /oY /Mpré [on or]

before the last day for filing same, the same, if received by the

clerk not more than ten days tardily, shall be filed by the clerk
and be deemed filed in time./ /P¥évided/ /Revweyer/ /Lndy /4 [Al

legible postmark affixed by the United States Postal Service

shall be prima facie evidence of the date of mailing.

[COMMENT TO 1990 CHANGE: To make the last date for mailing under

Rule 5 coincide with the last date for filing.]
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TRCP '10. Withdrawal of Counsel

WItRAYAWAL /BE /&% /ALESY NRY /HAY /B /SEERELEEA [ (R) [VPTh /WP LDH
EROWING /GPBR [ EANEE [ANR [URARY /PULH /EPRALLIoNE [ INPEEd /BT [Eé
COULES /DL [ (BY [ VDO /L EPERLALLION /Y [ SUEN /ALLPYREY /PE /& /hoLi¢e /o
EUPSLILUL o7/ QLS LONALING/ Lhe/ Nane/ / AAQY e/ / L1 EPRONE/ MURPEY [/ Aid
BLALE /PAY /OF /Térds /LAGpLification /yippber /o /ERe /PUPsLifite
¢¢¢¢¥¢¢Yl/Wiih/ﬁﬁ¢/$i@¢¢¢¢¢¢/¢f/¢M¢/¢¢¢¢¢¢¢Y/¢¢/¢¢/$¢¢$¢i¢¢#¢¢/
AR /AR [ AYRYRERE /ERAL /$UGK /SUPSLILULLON /HAS [ Ehe /ABBY VAL [ BF /L1
ECLIERE /ARA/ ERAL /L /WILNAYAVAL / L3 /AL / EPUGNE/ EbY [ QLAY /PRIY /[ /T
e /ALESYRSY [ IV /ERAYDE [ WILRAYAWSE /ANA [ OENEY /ESUREEL [ ERALIR /BF
pecone/ SUPELILULER/ [ ARSLIEY [ eoUnge ]/ Mugt/ e/ Agdlanated/ sF /¥ e¢ord]
VAEA/AOLige/Ep/ALL/ SERRY /DAY LISS [ LN/ ALEOYAREE /WILR/RATE/21A] [ A2
ALLPYNEY [ LT/ ERAYEE/

[An_attorney may withdraw from representing a party only

upon written motion for good cause shown. If another attorney is

to be substituted as counsel for the party, the motion shall

state: the name, address, telephone number, telecopier number, if

any, and State Bar of Texas identification number of the substi-

tute attorney: that the party approves the substitution; and that

the withdrawal is not sought for delay only. If another attorney

is not to be substituted as counsel for the party, the motion

shall state: that a copy of the motion has been delivered to the

party: that the party has been notified in writing of his right

to object to the motion; whether the party consents to the

motion: and all pending settings and deadlines. If the motion is

granted, the withdrawing attorney shall immediatelv notify the

party in writing of any additional settings or deadlines of which

c:/dw4/scac/redline2.doc



the attorney has knowledge at the time of the withdrawal and has

not already notified the partv. The court may impose further

conditions upon granting leave to withdraw. Notice or delivery

to a party shall be either made to the party in person or mailed

to the party’s last known address by both certified and reqular

first class mail. If the attorney in charge withdraws and other

counsel remains or becomes substituted, another attorney in

charge must be designated of record with notice to all other

parties in accordance with Rule 21la.]

[COMMENT TO 1990 CHANGE: The amendment repeals the present rule

and clarifies the requirements for withdrawal.]

c:/dw4/scac/redline2.doc



TRCP 18b. Grounds For Disqualification and Recusal of Judges

(1) Disqualification. (No change.)

(2) Recusal. JURGEE/ERALL/YEEUEE/ERENELIVER/ I/ DY PEREALYIGE
In /WRLER [ERELY [IRPAYELIALIEY /RMIGHE /YEAFPRADIY /¢ [dUestisngd/
IREIVRALING /PUE /AL /1IRILed /o] /IhgLandssd /Lh /WRIEH /EheY /Have /4
BEYPOPRAL /BLAE [ BY /PEEIUALEE [ EORERYRING [ HUE / $UPIEEE /RALEEY /BF /4
BAYEY /[ BF] | BRYSSHAL/ [ YDV IgAde/ [ DF/ | ALEDALEA/ | Y IASRELIAYY/ | FALES
EPNEEYRING /L IhE /DY p¢E¢Ainig/ A judge shall recuse himself in any

proceeding in which:

(a) his impartiality might reasonably be questioned;

b he has a personal bias or prejudice concerning a part

or personal Kknowledge of disputed evidentiary facts

concerning the proceeding:

(c) he or a lawyer with whom he previously practiced law

has been a material witness concerning it:

(d) he participated as counsel, adviser or material witness

in the matter in controversy, or expressed an opinion

concerning the merits of it, while acting as an attor-

ney in government service:

e he Kknows that he, individually or as a fiduciar or

his spouse or minor child residing in his household,

has a financial interest 1in the subiject matter in

controversy or in a_ party to the proceeding, or any

other interest that could be substantially affected by

the outcome of the proceeding;

c:/dw4/scac/redline2.doc



(£)

he or his spouse, or a person within the third degree

of relationship to either of them, or the spouse of

such a person;

(i) is a party to the proceeding, or an officer,

director, or trustee of a party:

(ii) is acting as a lawyer in the proceeding;

(1ii) is known by the judge to have an interest

that could be substantially affected by the outcome of

the proceeding;

(iv) is to the judge’s knowledge likely to be a

(3)

material witness in the proceeding.

A _judge should inform himself about his personal and

fiduciary financial interests, and make a reasonable effort to

inform himself about the personal financial interests of his

spouse _and minor children residing in his household.

(4)

In this rule:

(a) "proceeding” includes pretrial, trial, or other

stages of litigation;

(b) the degree of relationship is calculated according

to the civil law system;

(c) nfiduciary” includes such relationships as execu-

tor, administrator, trustee, and quardian:

(d) r"financial interest” means ownership of a legal or

equitable interest, however small, or a relationship as

director, adviser, or other active participant in the

affairs of a party, except that:

c:/dw4/scac/redline2.doc



(i) ownership in a_ mutual or common investment

fund that holds securities is not a “financial inter-

est” in such securities unless the judge participates
in the management of the fund;

(ii) an  office in an educational, reliqious,

charitable, fraternal, or civic organization is not a
nfinancial interest” in securities held by the organ-
ization;

iij the proprietary interest of a policvholder

in _a mutual insurance company, of a depositor in a

mutual savings association, or a similar proprietary
interest, is a ”financial interest” in the organization
only if the outcome of the proceeding could substan-

tially affect the value of the interest;:

(iv) ownership of qgovernment securities is a

"financial interest” in the issuer only if the outcome
of the proceeding could substantially affect the value
of the securities;

(v} an interest as a taxpaver or utility rate-

ayer, or any similar interest is not a ”financial
interest” unless tﬁe outcome of the proceeding could
substantially affect the 1liability of the judge or a

person related to him within the third degree more than

other judges.

(5) The parties to a proceeding may waive any ground for

recusal after it is fully disclosed on the record.

c:/dw4 /scac/redline2.doc



(6) If a judge does not discover that he is recused under

subparagraphs (a)(5) or (a)(6)(iii) until after he has devoted

substantial time to the matter, he is not required to recuse

himself if he or the person related to him divests himself of the

interest that would otherwise require recusal.]

[COMMENT TO 1990 CHANGE: The grounds for a Jjudge’s mandatory

recusal have been expanded from those in prior Rule 18b(2).]

c:/dwd/scac/redline2.doc



TRCP 21. ([Filing and Serving Pleadings and] Motions

Ap [pleading, plea, motion, or] application to the court for

an order, whether in the form of a motion, plea or other form of
request, unless presented during a hearing or trial, shall be

padeé [filed with the clerk of the court] in writing, shall state

the grounds therefor, shall set forth the relief or order sought,

[and a true copy shall be served on all other parties,] and shall

be filéd/Ard noted on the docket.
An application to the court for an order and notice of any
hearing thereon, not presented during a hearing or trial, shall

be served upon [all other] {hé/Adyérsgé/party [parties], not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

[If there is more than one other party represented by

different attornevs, one copy of such pleading shall be delivered

or mailed to each attorney-in-charge.]

[The party or attorney of record, shall certify to the court

compliance with this rule in writing over signature on the filed

pleading, plea, motion or application.]

[After one copy is served on a party that party may obtain

another copy of the same pleading upon tendering reasonable

payment for copying and delivering.]

[COMMENT TO 1990 CHANGE: To require filing and service of all

pleadings and motions on all parties and to consolidate notice

and service Rules 21, 72 and 73, into a single rule.]

c:/dw4 /scac/redline2.doc



TRCP 2la. Wgti¢é [Methods of Service]

Every notice required by these rules, [and every pleading,

plea, motion, or other form of request required to be served

under Rule 21,] other than the citation to be served upon the

filing of a cause of action and except as otherwise expressly

provided in these rules, may be served by delivering a copy

[thereof] @f/LRe/RPLi¢e /Y /BF /L1 /ABEURENL /Lo /e /SEYVEA] /48 [ Llhid

¢Add/MAY/P¢/ to the party to be served, or hig [the party’s] duly

authorized agent or Wig attorney of record, either in person or

by [agent or by courier receipted delivery or by certified or]

registered mail, to [the party’s] #ig last known address, [or by

telephonic document transfer to the party’s current telecopier

number,] or it may be given in such other manner as the court in
its discretion may direct. Service by mail shall be complete
upon deposit of the paper, enclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under
the cafe and custody of the United States Postal Service.
Whenever a party has the right or is required to do some act g¢

take /doné /procédédingg within a prescribed period after the

service of a notice or other paper upon him and the notice or

paper is served upon by mail [or by telephonic document trans-—

fer], three days shall be added to the prescribed period. It

[Notice] may be served by a party to the suit, ¢y /Hig [an]
attorney of record, ¢r/py/thé¢/propéy [al sheriff or constable, or

by any other person competent to testify. [The party or attorney

c:/dw4/scac/redline2.doc



of record shall certify to the court compliance with this rule in

writing over signature and on the filed instrument.] A y¥yYiffén

dLALEnEnE certificate by [a party or] an attorney of record, or
the return of an officer, or the affidavit of any person showing
service of a notice shall be prima facie evidence of the fact of
service. Nothing herein shall preclude any party from offering
proof that the notice or dg¢dnméni [instrumenti was not received,
ér, if service was by mail, that it was not received within three
days from the date of depbsit in a post office or official
depository under the care and custody of the United States Postal
Service, and upon so finding, the court may extend the time for
taking the action required of such party or grant such other
relief as it deems just. The provisions hereof relating to the
method of service of notice are cumulative of all other methods
of service prescribed by these rules. Wm¢m/¢m¢$¢/¢¢1¢¢/p¢¢yz¢¢
LY /noLide/PY [$EEV IR/ B /Y ES1ELEYEA/MALL] [ $UER /_¢¢¢i¢¢/¢¢ [ BEYVigé
m¢Y/¢1$¢/b¢/M¢¢/15Y/¢¢¢¢iﬁ¢¢/m¢i1/

[COMMENT TO 1990 CHANGE: Delivery means and technologies have

significantly changed since 1941 and this amendment brings

approved service practices more current.]

c:/dwd /scac/redline2.doc



TRCP 21b. Sanctions for Failure to Serve oOr Deliver Copy .of

Pleadings and Motions

If any party fails to serve on OT deliver to the other

parties a copy of any pleading, plea, motion, or other applica-

tion to the court for an order in accordance with Rules 21 and

21a, the court may in its discretion, on notice and hearing order

all or any part of such document stricken, direct that such party

cshall not be permitted to present grounds for relief or defense

contained therein, require such party to pay to the other parties

the amount of reasonable costs and expenses including attorneys

fees incurred as a result of the failure, or make such other

order with respect to the failure as may be just pursuant to Rule

215.

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 73, to the

extent same are to remain operative, are moved to this new Rule

21bp to provide sanctions for the failure to serve any filed

documents on all parties.]

c:/dw4/scac/redline2.doc



TRCP 26. Clerk’s Court Docket

Each clerk shall also keep a court docket in a Veéll /Povnd
Pk [(permanent record] ip that K¢ shall ¢p¥eér [include] the
number of the case and the names of parties, the names of the
attorneys, the nature of the action, the pleas, the motions, and

the ruling of the court as made.

[COMMENT TO 1990 CHANGE: To conform to modern technologies for

keeping of permanent records by clerks.]

c:/dw4/scac/allrules



TRCP 57 Signing of Pleadings

Every pleading of a party represented by an attorney shall
be signed by at least one attorney of record in his individual
name, with his State Bar of Texas identification number, address,
Arid telephone number[, and, if available, telecopier number]. A
party not represented by an attorney shall sign his pleadings,

state his address, #p@d telephone number[, and, if available,

telecopier number].

[COMMENT TO _1990 CHANGE: To supply attorney telecopier

information with other identifying information on pleadings.]

c:/dw4/scac/redlines



TRCP 60. of Intervenor

Any party may intervene, subject to being stricken out by
the court for sufficient cause on the motion of the opposite
party; and such intervenor shall, in accordance with Rule 72 [21
and 21a]l, notify the opposite party or his attorney of the filing

of such pleadings within five days from the filing of same.

[COMMENT TO 1990 CHANGE: To revise rule reference to Rules 21

and 21a instead of repealed Rule 72.]

c:/dw4/scac/redline2.doc



TRCP 63. Amendments [and Responsive Pleadings]

Parties may amend their pleadings, [respond to pleadings_on

file of other parties,] file suggestions of death and make

representative parties, and file such other pleas as they may
desire by filing such pleas with the clerk at such time as not to
operate as a surprise to the opposite party; provided, that any

Anendrény [pleadings, responses, OF pleas,] offered for filing

within seven days of the date of trial or thereafter, or after
such time as may be ordered by the judge under Rule 166, shall be
filed only after leave of the Jjudge is obtained, which leave
shall be granted by the judge unless there is a showing that such
Arendrgny [(filing] will operate as a surprise of the opposite

party.

[COMMENT TO 1990 CHANGE: To require that all trial pleadings of

all parties, except those permitted by Rule 66, be on file at

east seven days before trial unless leave of court permits later

filing.]
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TRCP 67. Amendments to Conform to Issues Tried Without
Objection

When issues not raised by the pleadings are tried by express
or implied consent of the parties, they shall be treated in all
respects as if they had been raised in the pleadings. In such
case such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be
made by leave of court upon motion of any party at any time up to
the submission of the case to the Court or jury, but failure so
to amend shall not affect the result of the trial of these
issues; provided that written pleadings, before the time of
submission, sﬁall be necessary to the submission of épeeidl
i¢éégsd [questions], as is provided in Rules 277 [271] and 279
[275].

[COMMENT TO 1990 CHANGE: References to Rules 277 and 279 are
changed because the pertinent language of Rule 277 was rearranged

to Rule 271 and of Rule 279 to Rule 275].



TRCP 72 FLling/Pleddings s/ copy/PELivered/to/RIL/PEa¥Lies/ oF
[111111111R¢Edrri¢y¢ [Repealed]

VSRSV Y /ARY /DAFLY /ELI#E/ | 0F [A#KE [ IeAVE /L /T11¢ /30T /DI#ARS
Ing/ /BLERS /DY [MPLIGT /BF [ A1y [ ERAYASLEY /WALEN /18 /oL /Y [ 1AW/ OF [¥Y
EREEE /YULEE /FRAUILER /LD [Pd /ESETEA [YBPT /L /AAVEY#¢ /PAYEY/ /[ 1i¢
SHALL /AL /EHE /#A0¢ /LIng [$1ENSY [QELLVEY /9F [WALL /10 /H1i¢ /RAVEYEE
BAYLY /BF [ERELE [AEEBLREY(R) /O [YEEoYA /4 /¢00Y [BF [$heh [BIeAALNG/
BLER /oY /ROLIgN/ [/ THE [ALESYREY /OF /AULUSY 1EEA /¥ EPY ERERLALLIS ¢ /BF
SUCH [ ALLOLRRY ] [ PRALL [ ¢LYELEY [ £D [ LRE [ ¢PULE /o1 /L 1e / F11EA /BT EAAINS
IR/ WP LLING/ BYEY [RLR/ PR EONAL/ SLSRALULE/ [ YRAL /gt R/ ePMPLLEA/ W ITI
EHe /BESPLELONS /B /LIS [ PULES /[ 1E [ EAgYE /18 [hore / LRAR /e [ dAVEY #¢
BAYEY /ARA [ERE /AdVErse /PArLicd /Aré /revrésentéd /Py /ALFEEYERE
ALESYREYE/ [ PNE/ SODY / PE/ PUEH/ DLEAALAG/ SRALL/ Pt/ ALLLVE¥ EA/ PF [HALI
£p/SALH/ ALESYTRY /Y 2PY £ESTNEIAG [ LIE / AAYEY £8 /DAY LSS ] [ YAL/ A/ FLYR/ 2T
ALEOYREYS /ALSPELALEA /LT /LG [ ¢ARE [EUALL [ EPUNE /48 [ PRES [ [VBY /oY ¢
PAAT /EQUY /¢opigs /PF /ARy /BIEAALAG/ /BIeA/ /PF [Rorish /#HALL /¥¢
FEAUIY AR/ LD/ BE/ EAFRIENER/ LD/ ARV EY S8/ DAY ISR/ [ ANR/ LT/ LhEY £/ P/ RPYE
ERAT/ EOUF / AAVEL£8 /DAY ELRE ] | EOUE [ ¢pDLee /O [ $UEH/BIEAALIRG [ #HALL /P
ASPOSIEEA /WILR/ LR [ ELEYR ) OE | EPUFL] [ AnA/ ERE/ DAY LY [ FLLING /¥ RER/ [ HF
ASKING [ 18AVE /X0 /ELTE [ERER/ [$RALL / IRESYR /AL [AAVEYES [PAYLIES /PF
LHELY [ALESYREYE [ BF [¥REOLA [ LRAL [ $UER / ¢pDIgs /RaVe [ Peeh /AgpoeiLed
WLLH [ Ehe [ ELEYRS [/ THS [¢oD1d# [$RALL /¢ /AELIVELEQ [ VY /L 1e /¢1EFK [¥P
EHE [ ELYEE  EPUY [APDLICANES /SREILIEA / LUSYEES/ [ ARQ ) LTk [ $VER/ £ [ RD
EoBids/ERALL/ e/ L eANIYEd/ LD/ PE/BALIERA/ OF [ AETIVEY ERA/ ¥/ YNE/ ARV EY 2
PAYELIES /OF [ERELY /ALESYTEYE /By /Ehe [ALEOYReY /¥HUg /FLLING /HRé
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ALLOLREY [ /e / EAVRPE /¥ EAURIY &/ ARPLRAY / ESPY /PE /L / EANE /PIEAALIAS /LD
Be/ Ry nigrhed/ e/ hin/

[COMMENT TO 1990 CHANGE: Repealed and surviving provisions

consolidated to Rule 21.]
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TRCP 73. F¢il¢¢¢/¢¢/F¢¢¢i$¢/¢¢¢Y/¢¢/Pl¢¢¢i¢¢$/¢¢/A¢V¢¢$¢/P¢¢¢Y
[Repealed]
If/¢¢Y/¢¢¢¢Y/f¢il$/¢¢/f¢t¢i$h/¢h¢/¢¢Y¢¥$¢/¢¢¢¢Y/W1¢M/¢/¢¢¢Y
¢£/¢¢Y/¢1¢¢¢i¢@/1¢/¢¢¢¢¢¢¢¢¢¢/Wiﬁh/¢M¢/¢¥¢¢¢¢i¢¢/¥¢l¢l/¢M¢/¢¢¢¥¢
m¢Y/i¢/1¢$/¢i$¢¢¢¢i¢¢//¢¢/m¢¢i¢¢l/¢¢¢¢¢/¢1l/¢¢/¢¢Y/¢¢¢¢/¢f/$¢¢h
¢1¢¢¢1¢g/$¢¢1¢1¢¢l/¢i¢¢¢¢/¢M¢¢/$¢¢M/¢¢¥¢Y/$¢¢ll/¢¢¢/¢¢/¢¢¢mi¢¢¢¢
to /présent /grounds /E8Y JYELigE /ot [AgEénse [EonrAlngd [Ehgyeln/
#¢ﬁ¢i¢¢/$¢¢h/¢¢¢¢¥/¢¢/¢¢Y/¢¢/¢¢¢/¢¢V¢¢$¢/¢¢¥¢Y/¢M¢/¢m¢¢¢¢/¢f
¢¢¢$¢¢¢¢1¢/¢¢$¢$/¢¢¢/¢X¢¢¢$¢$/i¢¢¢tt¢¢/¢$/¢/¢¢$¢1¢/¢f/¢M¢/¢¢ilf
dpe/ /ingIuding /arLorney /fées/ [oF [HARS [ENER [ PLREY [ SYAY [VitR
$¢$¢¢¢¢/¢¢/¢M¢/f¢il¢¢¢/¢$lm¢7/¢¢/j¢$¢/

[COMMENT TO 1990 CHANGE: Repealed and surviving provisions moved

to new Rule 21Db.]
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TRCP 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)
2. Burden of Establishing Venue

(a) (No change.)

(b) Cause of Action. It shall not be necessary for a
claimant to préve the merit[s] of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be
taken as established as alleged by the pleadings([.]//pyt/¥ [W]hen
the [defendant specifically denies the] ¢lAinapng/$ venue allega-

tions Ay¢ /¢pe¢lil¢ally /d¢éni¢d/ the pleadg¢y [claimant] is re-

quired, by prima facie proof as provided in paragraph 3 of this

rule, to support Mig [such] pleading that the cause of action
taken as established by the pleadings, or a part {lér¢gf of such
cause of action, accrued in the county of suit. /py/prind /fa¢ié
BYPOE /A% /PYSYIAGA /In [/ PpAYASYADY /3 /OF /¥ }hid /¥ul¢/ If a defendant
seeks transfer to a county where the cause of action or a part
thereof accrued, it shall be sufficient for the defendant to
plead that if a cause of action exists, then the cause of action
or part thereof accrued in the specific county to which transfer
is sought, and such allegation shall not constitute an admission

that a cause of action in fact exists. JZ But the defendant ¥lig

SRR /LD /LY ANBERY [ A/ ¢ASE /LD /A EPUREY [ WREY ¢ [ ENE [ ¢ANSE [ E [ AELIORS

OF /BAYE/EWEY EPE/ [ Af¢Yigd shall be required to support his pgfigp
pleading, by prima facie proof as provided in paragraph 3 of this

rule, that, if a cause of action exists, it or a part thereof

accrued in the county to which transfer is socught.
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(c) (No change.)
3. Proof
(a) Affidavit and Attachments. All venue facts, when
properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact is specifically
denied, the party pleading the venue fact must make prima facie

proof of that venue fact[; provided, however, that no party shall

ever be required for venue purposes to support by prima facie

proof the existence of a cause of action or part thereof, and at

the hearing the pleadings of the parties shall be taken as

conclusive on the issues of existence of a cause of action.

Prima facie proof is »made when the venue facts are properly
pleaded and an affidavit, and any duly.proved attachments to the
affidavit, are filed fully and specifically setting forth the
facts supporting such pleading. Affidavits shall be made on
personal knowledge, shall set forth specific facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify.
(b) The Hearing. (No change.)
(c) (No change.)
4. No Jury. (No change.)
5. No Rehearing. (No change.)

6. (No change.)

[COMMENT TO 1990 CHANGE: To clarify that no proof of any kind is

required of any party to establish any element of a cause of

action or part thereof; proof is restricted to place, if any, and
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the pleadings establish all other elements and may not be contro-
verted for venue purposes as to the existence of é cause_ of

action or part thereof.]
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TRCP 106. Method of Service.

(a) (No change.)

(b) Upon motion supported by affidavit stating the location
of the defendant’s usual place of business or usual place ¢¥ of
abode or other place where the defendant can probably be found
and stating specifically the facts showing thét service has been
attempting under either (a) (1) or (a)(2) at the location named in
such affidavit but has not been successful, the court may author-
ize service

(1) (No change.)

(2) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 107. Return of ¢if#fi¢p [Service]

(No change.)

(No change.)

No default judgment shall be granted in any cause until the
citation[, or process under Rule 108 or 108a,] with proof of
service as provided by this rule [or by Rule 108 or 108a], or as
ordered by the court in the event citation is executed under Rule
106, shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

[COMMENT TO 1990 CHANGE: To state more directly that a default
judgment can be obtained when the defendant has been served with

process in a foreign country pursuant”to the provisions of Rule
108 or 108a.]
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TRCP 120a. Special Appearance
1. (No change.)
2. (No change.)

3. The court shall determine the special appearance on the

basis of the pleadings, any stipulations made by and between the

parties, such affidavits and attachments as may be filed by the

parties, the results of discovery processes, and any oral

testimony. The affidavits, if any, shall be served at least

seven days before the hearing, shall be made on personal

knowledge, shall set forth specific facts as would be admissible

in evidence, and shall show affirmatively that the affiant is

competent to testify.

Should it appear from the affidavits of a party opposing the

motion that he cannot for reasons stated present by affidavit

facts essential to justify his opposition, the court may order a

continuance to permit affidavits to be obtained or depositions to

be taken or discovery to be had or may make such other order as

is Jjust.

Should it appear to the satisfaction of the court at any

time that any of the affidavits presented pursuant to this rule

are presented in bad faith or solely for the purpose of delay,

the court shall forthwith order the party emploving them to pay

to the other party the amount of the reasonable expenses which

the filing of the affidavits caused him to incur, including

reasonable attorney’s fees, and any offending party or attorney

may be adijudged guilty of contempt.]
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3} (4.1 If the court sustains the objection to
jurisdiction, an appropriate order shall Ee entered. If the
objection to jurisdiction is overruled, the objecting party may
thereafter appear dgenerally for any purpose. Any such special
appearance or such general appearance shall not be deemed a
waiver of the objection to jurisdiction when the objecting party
or subject matter is not amenable to process iésued by the courts

of this State.

[COMMENT TO 1990 CHANGE: To provide for proof by affidavit at

special appearance hearings, with safeguards to responding

parties. These amendments preserve Texas prior practice to place

the burden of proof on the party contesting jurisdiction.]
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TRCP 166. Pre-Trial [Conference] Procedvirés //Formulating
Iggvesd

In any action, the court may in its discretion [,or on

request of any party.,] direct the attorneys for the parties and

the parties or their duly authorized agents to appear before it

for a conference to consider:

(a) All [pending] dilatory pleas(,] ¢¢¢/#11 motions[,] and
exceptions yglating/¥s/a/#uit/pending;

(¢b) The necessity or desirability of amendments to the
pleadings;

{(c) Discovery schedule;]

[(d) Reguiring written statements of the parties’ conten-

tions;]

(Pe) [Contested issués of fact and] 7TH¢ simplification of

the issues;

(Af) The possibility of obtaining #dmiggispg [stipulations]
of fact ARR/SF/APEUREALE/WRIEW/WITL/AVBLA/URAEEEEEAYY /PEPPE S
(¢) [gl THe / LIBLEALLON /BF / Hhe [ ARPRY / BF /SAPEEE [ WILASEARE

[The identification of leqal matters to be ruled on or decided by

the courtil;

[(h) The exchange of a list of direct fact witneéses, other

than rebuttal or impeaching witnesses the necessity of whose

testimony cannot reasonably be anticipated before the time of

trial, who will be called to testify at trial, stating their

address and telephone number, and the subiject of the testimony of

each such witness;
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(i) The exchange of a list of expert witnesses who will be

called to testify at trial, stating their address and telephone

/7
number, and the subject of the testimony and opinions that will

be proferred by each expert witness;

(1) Agreed applicable propositions, of law aﬁd contested

igssues of law;

(k) Proposed jury charge gquestions, instructions, and

definitions for a jury case or proposed findings of fact and

conclusions of law for a non--jury case;

(1) The marking and exchanging of all exhibits that any

party may use at trial and stipulation to the authenticity and

admissibility of exhibits to be used at trial;

(m) Written trial objections to the opposite party’s

exhibits, stating the basis for each obijection;

fE) [n] The advisability of a preliminary reference of
issues to a master or auditor for findings to be used as evidence
when the trial is to be by jury.

[(0) The Settlement of the case. To aid such consideration,

the court may encourade settlement.]

(¢) (p) Such other matters as may aid in the disposition of
the action. The court shall make an order that recites the
action taken at the pre-trial conference, the amendments allowed
to the pleadings, the time within which same may be filed, and
the agreements made by the parties as to any of the matters con-
sidered, and which 1limits the jssues for trial to those not
disposed of by admissions[,] ¢¢ agreements of counsel(, or

rulings of the court]l; and such order when ¢nf¢réd [rendered]
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shall control the subsequent course of the action, unless modi-
fied at the trial to prevent manifest injustice. The court in
its discretion may establish by rule a pre-trial calendar on
which actions may be placed for consideration as above provided
and may either confine the calendar to jury actions or extend it

to all actions.

[COMMENT TO 1990 CHANGE: To add new paragqraphs to broaden the

scope of the rule and to express the ability of the trial courts

at pretrial hearings to encourage settlement.]
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TRCP 166a. Summary Judgment

(a) (No change)
(b) (No change)

(c) (No change)

[(d) Appendifég¢[ces], References and Other Use of Discovery

Not Otherwise on File.]

Discovery products not on file with the clerk may be used as

for summary judgment evidence if copies of the material,

appendices containing the evidence, or _a notice containing

specific references to the specific discovery or specific

references or other instruments, is served on all parties

together with a statement of intent to use the specified

discovery as summary juddgment proofs: (i) at least twenty-one

(21) days before the hearing if such proofs are to be used to

support the summary judgment; or (ii) at least seven (7) days

before the hearing if such proofs are to be used to oppose the

summary Jjudgment.

(&Y (e) Case Not Fully Adjudicated on Motion. If on
motion under this rule judgment is not rendered upon the whole
case or for all the relief asked and a trial is necessary, the
court at the hearing of the motion, by examining the pleadings
and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substan-
tial controversy and what material facts are actually and in good
faith controverted. It shall thereupon make an order specifying

the facts that appear without substantial controversy, including
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the extent to which the amount of damages or other relief is not
in controversy, and directing such further proceedingsAin the
action as are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial shall be
conducted.

[(¢) (f) Form of Affidavits; Further Testimony. Supporting
and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence,
and shall show affirmatively that the affiant is competent to
testify to the matters stated therein. Sworn or certified copies
of all papers or parts thereof referred to in an affidavit shall
be attached thereto or served therewith. The court may permit
affidavits to - be suppiemented or opposed by depositions or by
further affidavits. Defects in the form of affidavits or attach-
ments will not be grounds for reversal unless specifically
pointed out by objection by an opposing party with opportunity,
but refusal, to amend. |

[£Y (g) When Affidavits are Unavailéble. Should it appear
from the affidavits of a party opposing the motion that he cannot
for reasons stated present by affidavit facts essential to
justify his opposition, the court may refuse the application for
judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may
make such other order as is just.

[g) (h) »Affidavits Made in Bad Faith. Should it appear to
the satisfaction of the court at any time that any of the affida-

vits presented pursuant to this rule are presented in bad faith
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or solely for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other party the
amount of reasonable expenses which the filing of the affidavits
caused him to incur, including reasonable attorney’s fees, and
any offending party or attorney may be adjudged guilty of con-

tenmpt.

[COMMENT TO 1990 CHANGE: This amendment provides a mechanism for

using previously non-filed discovery in summary judgment prac-
tice. Such proofs must all be filed in advance of the hearing in

accordance with Rule 166a. Paragraphs (d) through (qg) are

renumbered (e) through (h).]
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TRCP 166b. Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3
of this rule, unless otherwise limited by order of the court in
accordance with these rules, the scope of discovery 1is as
follows:

a. In General. (No change.)

b. Documents and Tangible Things. (No change.)

c. Land. (No change.)
d. Potential Parties and Witnesses. (No change.)
e. Experts and Reports of Experts. Discovery of the

facts known, mental 'impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of
the identity and location (name, address and telephone
number) of an expert who may be called as a[n expert]
witness, the subject matter on which the witness is
expected to testify, the mental impressions and
opinions held by the expert and the facts known to the
expert (regardless of when the factual information was

acquired) which relate to or form the basis of the
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mental impressions and opinions held by the expert.
The disclosure of the same information concerning an
expert used for consultation and who is not expected to
be called as a[n _expert] witness at trial is required
if the @rperLS# /MOLK /ProAuet /Eoyns /4 /pA¢Le /¢1they /1in
VROLE/ PY [ IR/ DALE/ SE/ LN/ pBIvions/ DE/ AR/ EXPEY L/ WA/ 18/ 1P

pe/¢ALLEA/ A/ A/ Witrgs#/ [consulting expert’s opinion or

impressions have been reviewed by a testifying expert.]

(2) Reports. A party may also obtain discovery
of documents and tangible things including all tangible.
reports, physical models, compilations of data and
other:material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition
testimony. The disclosure of material prepared by an
expert used for consultation is required even if it was

prepared in anticipation of 1litigation or for trial

VAEH/ 1/ ESYIE/ A/ PAELE/ e 1ENSY [ 1N/ WAPLE/ BF [ I/ DAY E/ BT/ ERE
PPINLPAS/ OE/ AN/ SRBEYL/ WD/ 18/ LD/ B/ EALLER/AE/ A/ WIENESS S

[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. If the
discoverable factual observations, tests, supporting
data, calculations, photographs, or opinions of an
expert who will be called as a[n exgert] witness have
not been recorded and reduced to tangible form, the

trial judge may order these matters reduced to tangible
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form and produced within a reasonable time before the
date of trial.

f. Indemnity, Insuring and Settlement Agreements.

(No change.)

g. Statements. (No change.)

h. Medical Records; Medical Authorization. (No
change.)
3. Exemptions. The following matters are protected from

disclosure by privilege:

a. Work Product. (No change.)

b. = Experts. The identity, mental impressions and opinions
of an expert wﬁo has been informally consulted or of an expert
who has been retained or specially employed by another party in
anticipation of 1litigation or preparation for trial or any
documents or tangible things containing such information if the
expert will not be called as a[n expert] witness, except that the
identity, mental impressions and opinions of an expert who will

not be called to testify ([as an expert] and any documents or

tangible things containing such impressions and opinions are
discoverable if the [consulting] expert’s W¢tk/¢t¢¢¢¢¢/f¢$m$/¢

pAgis/BLLNEY / LN/ WASLE/PY/ IR/ PAYE/PE/ e/ POIRIBHE/ DE/ AR/ BRDEYE/ VIS
ViLL /P [¢AL1EA /A$ /ALR LSFPELE] [WiIvhgss [opinion or impressions

have been reviewed by a testifying expert].

c. Witness Statements. The written statements of poten-
tial witnesses and parties, 1¢/¢M¢/$¢¢¢¢m¢¢¢/w¢$ [when] made
subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
" or defense of the particular suit, or in anticipation of the
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prosécution or defense of the claims made jip [a_part of] the
pending litigation, except that persons, wheﬁher parties or not,
shall be entitled to obtain, upon request, copies of statements
they have previously made concerning the action or its subject
matter and which are in the possession, custody, or control of
any party. The term ”written statements” includes (i) a written
statement signed or otherwise adopted or approved by the person
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person
and contemporaneously recorded. [For purpose of this paragraph a
photograph is not a statement.]

d. Party Communications. Wifth/{he/exesption/of/Aleteders
ApLe/EORPARLIEALIORE /DY LPAL EA/ VY /Y [ EOF [ SABRY LS ] | AN/ PLREY / ALEE BV

¢raplé/¢[Clommunications between agents or representatives or the
employees of a party to the action or communications between a
party and that party’s agents, representatives or employees, y¥ién
m¢¢¢/$¢¢$¢ﬂ¢¢¢¢/¢¢/¢h¢/¢¢¢¢¢t¢¢¢¢/¢¢/¢¢¢¢$¢¢¢i¢¢/¢¢¢¢/WM1¢M/¢M¢
PULE/LE/PABEAS | ARQ/ IR/ ARLLIEIDALION/ PF | LTE /DY PEELULLPR/ Y /AL EENEE
PE/ RS/ ELALRE /MAAL /A /DALY /PE /RS /PERAING /1L IGALI¢R/ [when made
subsequent to the occurrence’or transaction upon which the suit
is based/ and_ in connection with the prosecution, investigation
or defense of the particular suit, or in anticipation of the

rosecution or defense of the claims made a art of the

pending litigation. This exemption does not include communica-

tions prepared by or for experts that are otherwise discover-
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