MEETING AGENDA
SUPREME COURT ADVISORY COMMITTEE
AUGUST 12, 1989 MEETING

e

Approval of Minutes of July 15, 1989, meeting (attached).

"~ Corrections to text (attached) of rules approved at July 15,
1989, meeting.

Form Standing Subcommittee on Multi-cdunty and
Multi-District Rules

Form Special Subcommittee for Comprehensive Review and
Reformatting of Texas Rules of Civil Procedure in numerical
» order of Federal Rules of Civil Procedure

Report on consoliation of all trial “notice” and “service”
rules, i.e. TRCP 21, 2l1a, 21b, 72, 73, etc.: David Beck

Report on TRAP 15a and TRCP 18b: David Beck

Report on TRCP 271-279: Professor J. Hadley Edgar

Report on TRAP 40, 74, 91, 100, 130, 131, 132, 136, & 190:
Rusty McMains

9 Report on TRCP 4: Frank Branson

1D. Report on TRCP 10 and TRAP 7: Frank Branson

Report on TRCP 63: Professor J. Hadley Edgar

Report on TRCP 166: Professor Dorsaneo

Report on TRCP 204 and 206(1): Professor Dorsaneo

Report on TRCP 248: Professor J. Hadley Edgar
1%. Report on TRCP 296: Professor J. Hadley Edgar
14. Report on TRCP 329’: Harry Tindall

Report on TRCP 534: Anthony Sadberry

fReport and action on TRAP 82: Doak Bishop
Report on TRAP 90(e): Rusty McMains

20. Report on TRAP 130(a) and 130(b): Mike Hatchell
21. Report on TRAP 181: Rusty McMains

22. Report on suggested technical corrections: Justice Nathan
L. Hecht
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MINUTES OF THE
SUPREME COURT ADVISORY COMMITTEE

JULY 15, 1989

The Advisory Committee of the Supreme Court of Texas con-
vened at 8:30 o’clock a.m. on Saturday, July 15, 1989, pursuant
to call of the Chairman.

Members present: Chair Luther H. Soules III, Justice Nathan
L. Hecht, Honorable Sam Houston Clinton, Honorable Austin
McCloud, Honorable David Peeples, Honorable Solomon Casseb, Jr.,
Honorable Raul Rivera, David Beck, R. Doak Bishop, Anthony
Sadberry, cChuck Herring, Elaine Carlson, Rusty McMains, Johh
0’Quinn, Tom Davis, cCharles Morris, Franklin Jones, J. Hadley
Edgar, Professor Newell Blakely, Harryr Tindall, Pat Beard,
William Dorsaneo ITI, and Kenneth Fuller. Also present were

Chief Justice Thomas R. Phillips, Sarah B. Duncan, and Holly J.
Halfacre. ,

Members absent were: Gilbert T. Adams, Jr., Frank L.
Branson, John E. Collins, Michael A. Hatchell, Vester T. Hughes,
Jr., Gilbert I. Low, Steve McConnico, Tom L. Ragland, Harry M.
Reasoner, Broadus A. Spivey, Sam D. Sparks, and Sam Sparks.

Minutes of the May 26-27, 1989 meeting were approved.

Professor Elaine Carlson reported on progress of Texas
Pattern Local Rules Project.

Discussion was had regarding letters receiving from state
representatives regarding SB 1013 ang HB 2223. Resolution was
made for better communication with the legislature.
Redlined rules approved at the May 26-27, 1989 meeting for

promulgation by the Supreme Court were approved with minor
corrections to Rule 167a and 297a.

A report was given by Ken Fuller on Family Law Project
regarding sealing of records and letter from John H. McElhaney.
A committee was appointed to study same which consists “of members
Charles Morris- Co~Chair, Charles Herring - Co-Chair, Ken Fuller,
Judge Solomon Casseb, Jr., Judge David Peeples, and Luke Soules
and invitee John McElhaney. Luke Soules will prepare letter to
Orlando Garcia and report formation of the committee and invite
suggestions.

A request for reorganization of the TRAP rules was reported
on, motion was made and the committee wvoted unanimously to
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recommend that the Supreme Court not promulgate the requested
reorganization but refer the project to the rules recodification
effort over the next bi-innuim. :

A report was made by Justice Sam Houston Clinton regarding
changes to proposed TRAP 1 and TRAP 20, motion was made and the
committee voted unanimously to recommend that the Supreme Court
promulgate the requested amendments. ‘

A request for amendment to TRAP 4 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amehdment to TRAP 9 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 47 was reported on by
Professor Elaine Carlson, motion was made, and the committee
voted unanimously to recommend that the Supreme Court promulgate
the requested ameridment. - .

A request for amendment to TRAP 49 was reported on by Elaine
Carlson, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to TRAP 40 was reported on, motion
was made, and the committee voted unanimously to table same for
assignment Rusty McMains to do fully study and deliver a written
report at next meeting, August 12, 1989,

A request for amendment to TRAP 46d was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 40(a) (4) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 51(b) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 53 was reported on, motion
was made, and the committee voted unanimously to commend that
the Supreme Court promulgate the requested amendment!

A request for amendment to TRAP 51(c) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court not promulgate the requested amendment.



A request for amendment to TRAP 52(d) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 299 and 299a was reported
on, motion was made, and the committee voted 13 to 2 to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 90 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 99-107 was reported on,
these rules have currently been amended. No action of committee
required. : -

A request for amendment to TRCP 38(c) and 51(b) was reported
on, motion was made to reject, and the committee voted unanimous-
ly to recommend that the Supreme Court not promulgate the re-
quested amendment. '

A request for amendment to TRCP 57 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 120a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 238 was reported on, motion
was made to reject, and a majority of the committee voted to
recommend that the Supreme Court not promulgate the requested
amendment. :

A request for amendment to TRCP 82 was reported on, motion
was made, and the committee voted to table for assignment to R.
Doak Bishop to deliver a written report at next meeting, August
12, 1989. '

A request for amendment to TRCP 130a was reported on, motion
was made to table, and the committee voted unanimously to
reassign to Rusty McMain to deliver a written report at next
meeting, August 12, 1989.

A request for amendment to heading of Section 17 was report-
ed on, motion was made, and the committee voted unanimously to
recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to TRCP 13 was reported on, motion
was made to reject, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested
amendment.
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‘ A request for amendment to TRCP 166(b) (3) (b) was reported
on, motion was made, and the committee voted unanimously to
recommend that the . Supreme Court promulgate the requested
amendment.

A request for amendment to TRCP 237a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 278 was reported on, motion
was made, and the committee voted unanimously to reassign to
Hadley Edgar to deliver a written report on August 12, 1989. The
following members were appointed to prepare suggested redline
versions and submit to Hadley Edgar by July 21: Rusty McMains,
Professor Dorsaneo, John 0’Quinn, Professor Edgar, Pat Beard and
Luke Soules,

A request for amendment to TRCP 308a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 305 was reported on, motion
was made to reject, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329b was reported on, motion
was made to reject, and the committee voted unanimously to
recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329 was reported on, motion
was made to reject, and the committee voted unanimously to
recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329c was reported on, and
the committee voted unanimously to recommend that the Supreme
Court not promulgate the requested amendment until further

information is received with briefing Skipper Lay.

A request for amendment to TRCP 749c was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 534 was reported on, motion
was made, and the committee voted unanimously to refer to Anthony
Sadberry for written report at next meeting, August 12, 1989.

The following matters were placed on the agenda for August
12, 1989:

Form standing subcommittee on Multi-County, Multi-District
Rules.
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Form special subcommittee for consideration  towards

comprehensive reformatting and review of Texas Rules of

civil Procedure in order of Federal Rules of Civil
- Procedure.

Report of special subcommittee to combine all trial ”notice”

and ”service” rules in a single rule, e.g. TRCP 2la and 72 -

David Beck.

Report on Rule 278 - Professor Edgar

Report on Rule 40 - Rusty McMains

Report on Rule 82 - Doak Bishop

Report on Rule 329c - Harry Tindall

Report on Rule 534 - Sadberry

Report on Rule 130a (premature filing of application) -
~ Hatchell ; o

Réport on TRAP 90(e) - Rusty McMains
Report on TRAP 121 - Rusty McMains
Report on TRAP 181 - Rusty McMains
Report on TRCP 10 - Frank Branson
Report on TRAP 15a and 18b - David Beck
Staff was recognized with appreciation.

Meeting adjourned.

00005

c:/dw4/scac/minutes/hjh -5-



TRCP 57 Signing of Pleadings

Every pleading of a party represented by an attorney‘shall
be signed by at least one attorney of record in his individual
name, with his State Bar of Texas identification number, address,
Afd telephone nqmber[; and, if available, telecopier number]. A
‘party not represented by an attofney shall sign his pleadings,
state his address, #pd telephone number[, and, if available,
telecopier number].

[COMMENT TO 1990 CHANGE: To supply attorney telecopier

information with other identifying information on pleadings.]

100006
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TRCP166Db. Forms and Scope of Discovery; Protective Orders;
Suppiementation of Résponses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3
of this rule, unless otherwise limited by order of the court in
.accordance with these rules, the scope of discovery 1is as
follows:

a. In General. (No change.)

b. Documents and Tangible Things. (No change.)
c. Land. (No change.)

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may be learned may be obtained only as follows:
(1) In General. A party ﬁay obtain discovery of
the identity and location (name, address and telephone

number) of an expert who may be called as a[n expert]

witness, the subject matter on which the witness is
expected to testify, the mental impressions and
»opihions held by the expert and the facts known to the
expert (regardless of when the factual information was

acquired) which relate to or form the basis of the
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mental impressions and opinions held by the expert.
The disclosure of the same information concerning an
expert used for consultation and who is not expected to
be called as a[n_expert] witness at trial is required
if thé ¢X¢¢¥¢/$/W¢¥k/¢¥¢¢¢¢¢/f¢¢m¢/¢/¢¢$1$/¢1¢M¢¢/i¢
WRPLE/ P [ I/ PAY L/ PE/ YRR/ PPIALIONG/ DL/ AR/ EHPEYL/ VD) 18/ 1D
b¢/¢¢11¢¢/¢$[¢/w1¢¢¢$$1 [consuitinq expért's opinion or

impressions have been reviewed by a testifying expert.]

(2) Reports. A party may also obtain discovery

of documents and tangible things including all tangible
reports, physical models, compilations of data and
other material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition
testimony. The disclosure of material prepared by an
expert used for consultation is required even if it was
prepared in anticipation of 1litigation or for trial
W¢¢¢/iﬁ/f¢¢m$/¢/b¢$i$/¢iﬁh¢¢/1¢/Wh¢1¢/¢¢/iﬁ/¢¢¥¢/¢f/?ﬁ¢
POLIALOYE/BF AR/ EPEYL/VID/ LB/ LD/ PE/ EALIEA) AR/ A/ Wik AARS

[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. If the
discoverable factual observations, tests, supporting
data, calculations, photographs, or opinions of an
expert who will be called as aln expert] witnesé have
not been recorded and reduced to tangible form, the

trial judge may order these matters reduced to tangible
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form and produced within a reasonable time before the
date of trial.

f. Indemnity, Insuring and settlement Adgreements.

(No change.)

dg. Statements. (No change.)

h. Medical Records; Medical Authorization. (No
change.)

3. Exemptions. The following matters are protected from
disclosure by privilege:

a. Work Product. (No change.)

b. Experts. The identity, mental impressions and opinions
of an expert who has been informally consulted or of an expert
who has been retained or specially employed by another party in
anticipation of litigation or preparation -for trial or any
documents or tangible things containing such information if the
expert will not be called as a[n_expert] witness, except that the
identity, mental impressions and opinions of an expert who will

not be called to testify [as an expert] and any documents or

tangible things containing such impressions and opinions are
discoverable if the expert’s work product forms a basis either in
whole or in part of the opinions of an expert who will be called
“as a[n_expert] witness.

c. Witness Statements. The written statements of poten-
tial witnesses and parties, if /iNe [SLALERENE /VAE [whenj made
subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the
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prosecution or defense of the claims nade i [a‘pérﬁvofj the
pending litigation, except that persons, whether parties 6r not,
shall be entitled.to obtain, upon request, copies of statements
they have preyiously made concerning the action or its subject
matter and which are in the possession, custody, or control of
any party. The term “written statements” includes (i) a written
statement signed or otherwise adopted or apprbved by the person
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person
and contemporaneously recorded. [For Qurposé of this paragraph a
photograph is not a statement.]

d.  Party COmmUﬁicationS- With /Ene [ gregpLion /o /ALEEHVEY S
ABLE/ EARRURLEAL LIPS/ DELDAY &R/ BY /Y | LOF [ 4DRY LR ] [ ANA/ PLREY / ALEEHTF

graplé/¢[Clommunications between agents or representatives or the

employees of a party to the action or communications between a

party and that party's agents, representatives or employees, ¥ihén

HAAE / SUPEAAUSTE /LD [ E1He [ SECUYY ENES [ BY [LLANSALE LA /UBSH /WIIEH / LIhg
SULE /18 /PAEEAS [ARA/ IR/ ARLLELPAL LGN/ GF [ LIhe | DEBFEEULION/ BF /AT EEE
OF LI/ ETALIS /AR /A /BAYE /DL [ Ve /Dending /11 igAL1¢p/ [when made

subsequent to the occurrence or transaction upon which the suit

is based/ and in connection with the prosecution, investigation

or defense of the particular suit, or in anticipation of the

prosecution or defense of the claims made jW [a part ofl the

pending litigation. [This exemption does not include communica-

tions prepared by or for experts that are otherwise
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discoverable.] For the purpose of this paragraph, a photograph
is not a communication.

e. Other Privileged Informatioﬁ. Any matter protected
from disclosure by any other privilege.

Upon a showing that the party seeking discovery has substan-
tial need of the materials and that the party is unable without
undue hardship to obtain the substantial equivalent of the
materials by other means, a party may obtain discovery of the
materials otherwise exempt from discovery by subparagraphs c and
d of this paragraph 3. Nothing in thiS'paragraph 3 shall be
construed to render non-discoverable the identity and location of
any potential party, any person having knowledge or relevant
facts, any expert whb is . expected to be called as a witness in
the action, or of any consulting expert whose opinions or impres-
sions have been reviewed by a testifying expert.

4. Presentation of Objections. [Either an objection or a

motion for protective order made by a party to discovery shall

preserve that objection without further support or action by the

party unless the objection or motion is set for hearing and

determined by the court. Any party may at any reasonable time

request a hearing on any obijection or motion for protective

order. The failure of a party to obtain a ruling prior to trial
on any objection to discovery or motion for protective order does
not waive such objection or motion.] In réépsrding [objecting]

to an appropriate discovery request within the scope of paragraph

2, ALPEELly/Addyessed/ Lo/ the /naLLdy/ a party yi¢/#é¢ks [seekingl

to exclude any matter from discovery on the basis of an exemption

00014,
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or immunity from discovery, must specifically plead the
particular exemption or immunity from discovery relied upon and

[at _or prior to any hearing shall] produce J[any] evidence

[necessary to] supportimg such claim J[either] in the form of
affidavits [served at least seven days before the hearing] or
byl 1iy¢ testimony. PYegented/Ar/A/NeAring/¥eduegted/ by /¢1iey
the /YEAUEELINnG /oY /oPIEELING /DAYEY/ [/VREH /& /BAYEY ] # [ pPIE¢LIon
EOREEY TS [L1he [ALFEOVRLAPLIILILY /PE /APEUNERLE /ANA /13 /DASER /o1 /4
EPEELELE/ INPURLLY / DY [ SHEVDLLON [ $UELR/ AR/ ALLSYNEY FELIEHL /DY LV 1] S8
¢¥/¢¢¢¢¢¢¢Y/W¢¢K/¢¥¢¢¢¢¢//¢M¢/¢¢¥¢Y/$/¢¢ﬂ¢¢¢i¢¢/¢¢¥/¢¢/$¢¢¢¢¥¢¢¢
BY /4% /ALEIAAVIE /¥ /1ive [téstingny /PUE/ If the trial court

determines that an IN/CAMNERR/ingpéd¢tisn [in camera inspection and

review by the Court] of some or all of the d¢¢unénig [requested

discovery]l is necessary, the objecting party must segregate and

produce the Ag¢ynéntg [discovery to the court in a sealed wrapper

or bv answers made in camera to deposition gquestions, to be

transcribed and sealed in event the objection is sustained]. T7Tih¢

EPUYLSE/ PYREY [ ONEEYRING/ ENE/ HiddR/ EOY [ AN/ INEPEEL LS/ $RALL/ $PELLTY
A /YeAgPoNADLE /Livg/ [DIAEE And [HARREY [ £SF /RAKING /LW / IRgPEELIOTS

When a party seeks to exclude documents from discovery and the

basis for objection is undue burden, unnecessary expense,
harassment or annoyance, or invasion of personal, constitutional,
or property rights, rather than a specific immunity or exemption,
it is not necessary for the court to conduct #n/jingpe¢tion/of/thé

individual /doevnér¥g [an_inspection and review of the particular

discovery] before ruling on the objection. [After the date on

which answers are to be served, obijections are waived unless_an
P -

2
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extension of time has been obtained by aqreement or order of the

court or good cause is shown for the failure to obiject within

such period.

5. Proteqtive Orders. (No change.)

6. Duty to Supplement. A party who has responded to a
request for discovery that was correct and complete when made is
under no duty to supplement his response to include information
thereafter acquired, except the following shall be supplemented
not less than thirty days prior to the beginning of trial unless
the court finds that a good cause exists for permitting or
requiring later supplementation.

a. A party is under a duty #[r]easonably to supplement his
response if he obtains information upon the basis of which:

(1) (No change.)
(2) (No change.)
b. (No change.)
c. (No change.)

[7. Discovery Motions. All discovery motions shall contain

a certificate by the party filing same that efforts to resolve

the discovery dispute without the necessity of court intervention

have been attempted and failed.]

[COMMENT TO 1990 CHANGE: To eliminate the contradiction between

Rule 166b 2(e) (1) and (2) and corresponding Rule 166b 3(e), Rule

166b 2(e) (1) and (2) have been modified. As modified, Rule 166b

2(e) (1) and (2) now make discoverable the impressions and opin-

ions of a consulting expert if a testifying expert has reviewed

those opinions and material, regardless of whether or not the
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opinions and material form a basis for the opinion of the testi-

fving expert. The revisions keep the intent of Rule 166b 2(e) (1)

and (2) and Rule 166b 3(e) consistent with regard to consulting

experts. The amendments to Sectién 3 standardize langquage for
the same meaning. New Section 7 was added to ensure that court
time will not be taken to resolve discovery disputes unless the
parties cannot resolve. them without court intervention and
provide that matters exempt under paragraph'3(é) are not made
discoverable solely because the consultant may or is to be a fact

witness only.The amendments to Section 4 expressly dispense with

the necessity of doing anything more than serving obijections to
preservé discovery complaints in order to avoid unnecessary time
and expense to parties and time of the courts, particularly where
no party ever requests a hearing on the obijection. The failure

of any party to do more than merely obiject fully shall never

constitute a waiver of any obijection. The last sentence added to

Section 4 was previously the second sentence of Rule 168(6) and
was moved because it épplies to all discovery obijections.]

i
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TRCP 120a. Special Appearance
1. (No change.)
2. (No change.)

[3. The court shall determine the special appearance on the

basis of the pleadings, any stipulations made by and between the

parties, such affidavits and attachments as mavy be filed by the

parties, the results of discovery processes, and any oral

testimonvy. The affidavits, if any, shall be served at least

seven days before the hearing, shall be made oni personal

knowledge, shall set forth specific facts as would be admissible

in evidence, and shall show affirmatively that the affiant is

competent to testify.

Should it appear from the affidavits of a party opposing the

motion that he cannot for reasons stated present by affidavit

facts essential to justify his opposition, the court may order a

continuance to permit affidavits to be obtained or depositions to

be taken or discovery to be had or may make such other order as

is Just.

Should it appear to the satisfaction of the court at any

time that any of the affidavits presented pursuant to this rule

are presented in bad faith or solely for the purpose of delay,

the court shall forthwith order the party emploving them to payvy

to the other party the amount of the reasonable expenses which

the filing of the affidavits caused him to incur, including

reasonable attorney’s fees, and any offending party or attorney

may be adjudged quilty of contempt. ]
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2/ [4.] If the court sustains the objection to
jurisdiction, an appropriate. order shall be entered. If the
objection to jurisdiction is overruled, the objecting party may
thereafter appear generally for any purpose. Any such special
appearance or such general appearance shall not be deemed a
waiver of the objection to jurisdiction when the objecting party
or subject matter is not amenable to process issued by the courts

of this State.

[COMMENT TO_ 1990 CHANGE: To provide for proof by affidavit at

special appearance hearings, with safequards "to responding

parties. These amendments preserve Texas prior practice to place

the burden of proof on the party contesting jurisdiction.]
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TRCP 237a. Cases Remanded From Federal Court

When any cause is removed to the Federal Court and is
" afterwards remanded to the state cdurt, the plaintiff-shall file
a certified copy of the order of remand with the clerk of the
state court and shall forthwith give written notice‘ of such
filing to the attorneys of record for all adverse,pafties. All
such adverse parties shall have fifteen days from the receipt éf
such notice within which to file an ahswer. [No default judgment
shall be rendered against a party in a removed action remanded

from federal court if that party filed an answer in federal court

during removal.]

[COMMENT TO 1990 CHANGE: To preclude a default -Fjudgment is a

case remanded from federal court if an answer was filed in

federal court during removal.]
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TRCP 299. Onmitted Findings
' Yhey¢ [When] findings of fact are filed by the trial court
~£hey sﬁall form thg basis pf the judgment upon all grounds of
recovery and of defense embraéed therein. The judgment may not
_be supported upon appeal by a presumpiign/¢f [ed] finding upon
any ground of recovery or defense, no element of which has been
FOURA /By /e /¥ridLl/¢pv¥E [included in the findings of fact]; but
¥héreé [when] one or more elements thereof have been found by the
trial court, omitted unrequested elements, ¥j¢Y¢ [when] supported
by evidence; will be supplied by presumptioQAin support of the
judgment. Refusal of the court to make a finding reduested shall :

be reviewable on appeal.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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[TRCP 299A. Findings of Fact To Be Separately Filed and Not

Recited In A Judgment

Findings of fact shall not be recited in a judgment. If

there is a conflict between findings of fact recited in a

Judament in violation of this rule and findings of fact made

pursuant to Rules 297 and 298, the Rule 297 and 298 findings will

control for appellate purposes. Findings of fact shall be filed

with the clerk of the court as a document or'doéﬁments separate

and apart from the judgment. ]

[COMMENT TO 1990 CHANGE: To cause trial courts to make findings

of fact separate from the -judgment and provide that the separate

findings of fact are controlling on appeal.]
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TRCP 308a. In Child Support Cases

IR/ ¢ASEE /Ry &/ LRE/ EPUF L/ RAL/ DY ALY ER/PEY LPALEAL /DAY RERL R/ FPY
HE [ SUPBOLE /S /A /SRLIA /Y [ SRLTIALERS [ A DY SVIARA [ I /L1t [ $EALULSS
¢¢1¢¢i¢¢/¢¢/¢i?¢¥¢¢l/¢¢¢/i¢/i$/¢1¢im¢¢/¢m¢¢/$¢¢M/¢¢¢¢¢/h¢$/¢¢¢¢
¢i$¢¢¢Y¢¢///¢M¢//¢¢¥$¢n//¢1¢1m1¢¢//¢ﬁ¢¢//$¢¢M//¢1$¢¢¢¢i¢¢¢¢//h¢$
PEEUY LA/ FRALL /AR S/ BRI/ KABYR/ LD/ LS/ IUASE/ B/ LS/ EPUY L/ B ALY LG
FUCH / BAYRERLE/ / [ PULH / UAGE /HAY [ LREF SUPST/ ABBBINE / A/ RERPEY / BF [ L1t
b¢¢/¢f/¢M¢¢/¢¢¢¥¢/¢¢/é¢71$é/Wi¢M/¢¢¢/¥¢¢¥¢$¢¢¢/$¢i¢/¢l¢1¢¢¢¢///l¢
PRALL/ DR/ LhE/ARLY /PE/SALA/ ALEPYREY / /LT LS/ ALY DY NSV / I/ DPA/ EALEN
¢¢11¢V¢$/¢M¢¢/$¢i¢/¢¥¢¢¢/h¢$lh¢¢¢/¢¢¢¢¢W¢¢¢¢¢$1Y/¢1$¢¢¢Y¢¢//#¢
filé/Wiﬁﬁ/¢M¢/¢l¢¥k/¢f/$¢1¢/¢¢¢¥¢/¢/W¥i¢¢¢¢/$ﬁ¢¢¢m¢ﬁ¢l/V¢¢1fi¢¢
By /th¢ [ALEIQAAVIE /OF [#A1Q [¢IAIRARE/ [AEBEEYIVInG /Eelh /¢1Alned
¢i$¢¢¢¢i¢¢¢¢///W¢¢¢/¢h¢/f111¢g/¢f/$¢¢hl$¢¢¢¢m¢¢¢//¢¥/¢¢¢¢/1¢$/¢W¢
ROLLIPR/ [ENhE [EPULE [HAY [ 1E3UE /4 [$hoW /EANEE /PY ALY /1D /LY /DY FIT
ALLgded /LD /NAVE [ALEPPEYEA [ FACH [ EUPPBOYE [/ SY ALY ] [ ¢PRBARALAG /LRAL
PEYEON /LD [ APDEAY [ANR [ $hPVW / EAUEE [WHY [ LREY /ERGULA /RSE /P& /HETId /L
EONELRPL [ BL [ EPULLS [ /NPLLIEE [ PE [ PAEH [ SY ALY /ERALL /P& /Y YV ER ) S [ 1@
YESPINALAL /L [ SUER /DY dEEEALnidd /L [ ERE /RANRRLY /BEPYIdEd /1T /RYLE
2L ROL] LEFE/ LRAR/ KRN/ ARY S/ DY LOY [ L/ ERE/ REAY IS/ DT/ $UEK/ pY ALY /£ D
BRPV/ ¢AUS RS [ | TRE/ REAY LTS/ SR/ PUER/ PY ALY /RAY /PR /NS LA/ IEREY [ LT/ Ed¥Th
EIng /Y /10 [YREAEIGR [/ND /DAY ERSY /WY 1EEen /PlEARINGE /ERALL /i
YERRIYER) [ /TR /UYL ] [ LR /DAY ELEE /ANA/ LN/ ALLPYNREY & /HAY /¢ALT [ARR
BREELLION [ VILAEEEES /LD (ALY LALA [WASERAY / $ULW / SUBPOLY / SY ALY /s
begh/Q1gobEyER) [/ VDI / A/ EIRALAG /OF [ $UEN /AL BoPER ] v/ [ Ehe [ ¢PUrE
WAY /EREPYERE [ 1L [ DAAGRERL /BY [ PY ALY S /A [ LN [ PLASY [ ¢Aged /oF /¢1ViL
EPRELIPE [
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/111 EAEEBE [WIER /L1 /EPnesht /oF [ENe /EPUrL/ [vio [Eé¢ [ERALL /B¢
EHAYSER [ BY [ BF [DALR/ LD [ E1e /ALESENRY /¥ DY EASALING / LIRS/ T ALRARE [ FSF
ANY /SSEVIeEE] [/ TE [LRE [EPUFE [ERALL /D¢ /OF [ERE [PPInIoH /YRAY /40
¢¢¢¢¢¢¢Y/$/f¢¢/$h¢l1/b¢/¢¢i¢//¢M¢/$¢m¢/$h¢11/5¥/¢$$¢$$¢¢/¢¢¢i¢$¢
FRE/PALLY / I/ QEEARTE/ AN/ ¢PLIEELEA/AE/ EP2YES

[When the court has ordered child support or possession of

or access to a child and it is claimed that the order has been

violated, the person claiming that a violation has occurred shall

make this known to the court. The court may appoint a member of

the bar to investigate the claim to determine whether there is

reason to believe that the court order has been violated, the

‘attorney shall take the necessary action as provided under

Chapter 14, Family Code. .On a finding of a violation, the court

may enforce its order as provided in Chapter 14, Family Code.

Except by order of the court, no fee shall be charged by or

paid to the attorney representing the claimant. If the court

determines that an attorney’s fee should be paid, the fee shall

be adijudged against the party who violated the court’s order.

The fee may be assessed as costs of court, or awarded by

judgment, or both.]

[COMMENT TO 1990 CHANGE: This rule has been completely rewritten

and designed to broaden its application to cover problems dealing

with possession and access to a child as well as support.]
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TRCP 749c. Appeal Perfected

The appeal in any forcible detainer case shall be perfected
when an appeal bond has been filed.

When a pauper’s affidavit has been filed in 1lieu of the

appeal bond, the appeal shall be perfected when the pauper’s

affidavit is filed with the court/ /lgy¥éyeér/ /¥hén /{he /¢édgé
LIVOLYES [ MORBALIERE [BF [¥IEL |#ASHABDEAT | 18 /DELEALLER [WHEH [ BOEH
Ehg /BAUBEES® [ATELIQAVIE /MA# [Been [FLIEA /AAR [YWAEH [She /¥enEAl
BEY LIRS &/ LENE /AR / PREN/BALA/ LAED [ KN/ DABLLILE | EUPE/Foglgtey. In

a case where the pauper’s affidavit is contested by the landlord,

the appeal shall be perfected when the contest is overruled/dpd/

LE/ ¢/ EAeE/ LAY PIYES | RORPAYRERL /BE /Y ERES | SRE/ Y ERLAL/ BEY LSAS B/ Y EVE
KA/ Been/BALA/ INED/ Ehe/ IUSLILE/ EPUFE /P ESLELLY -

COMMENT TO 1990 CHANGE: To dispense with the appellant

requirement of payment of any rent into the court registry.]
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TRAP 9 Substitution of Parties

(a) Death of a Party in Civil Cases. (No change.)
(b) Death of Appellant in a Criminal Case. (No change.)
(c) Public Officers; Separation from Office. (No change.)

[ (d) Substitution for Other Causes. If substitution of a

successor to a party in the appellate court is necessary for any

reason other than death or separation from public office; the

appellate court may order such substitution upon motion of any

party at any time or as the court may otherwise determine.]

[COMMENT TO 1990 CHANGE: To provide mechanism for substitution

of appellate. parties as may be necessary.]l
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TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file
amicus curiae briefs. An amicus curiae shall comply with the
briefing rules for the parties,a nd shall show in the brief that
copies have been furnished to all attorneys of record in the

case. [In civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containinq the table of

contents, index of authorities, points of error, and any addendum

containing statutes, rules, requlations, etc. The court mav,

upon motion and order, permit a longer brief.]

[COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus curiae briefs in civil cases to conform with Rules 74 (h)

and 136(e).]
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TRAP 46. Bond for Costs on Appeal/in Civil Cases

(a) Cost‘Bond. (No change.)

(b) Deposit. (No change.)

(c) Increése or Decrease in Amount. (No change.)

(d) Notice of Filing. Notification of the filing of the
bond or certificate of deposit shall promptly be given ¢gdfge]l
f¢¥ [each] appellant by wnailipg [servingl a copy thereof #¢
¢¢¢¢$¢1/¢£/¥¢¢¢¢¢“[on all partieé in the trial court together
with notice of] ¢F/fA¢H/BAYLY /SEASYE /[LAAK/Lhe /APPLLIANE /oY) [1E/E
DALEY /18 /ROL [¥EPYELERLEA [ BY [ EPURELL/ /19 [ENE /BAYEY /AL /RLE /14#E
KASWH [ ARAY 22/ / [ COUREST [ SHALL [ RPLe /D1 [ SAGR/ £PBY /$¢Y¥V¢A the date

on which the appeal bond or certificate was filed. Failure to

[so] serve & /¢¢py [all other parties] shall be ground for
dismissal of the [appellant’s] appeal or other appropriate action
if [an] appellee is prejudiced by such failure.

(e) Payment of Court Reporters. (No change.)

(f) Amendment: New Appeal Bond or Deposit. (No change.)

[COMMENT TO 1990 CHANGE: To provide immediate notice to all

parties in the trial court of any appeal by any other parties.]
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TRAP 47. Suspension of Enforcement of Judgment bPending

Appeal in Civil Cases

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
;alpproved by the clerk, subject to review by the coﬁrt on heafing,
or making the deposit provided by Rule 48, payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ;_ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its judgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
pPrescribed by Rule 49 [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any 1loss or
damages occasioned by the appeal.

(b) Money Judgment. When kthe judgment awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs.

The trial court may make an order deviating from this
general rule if after notice to all parties and a hearing the

trial court finds [=
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(1) as to civil djudgments rendered in a bond forfeiture

proceeding, a personal injury or wrongful death action, a claim

covered by liability insurance or a workers’ compensation claim]

that posting the amount of the bond or deposit _will cause
irreparable harm to the Jjudgment debtor, and not posting such
bond or deposit will cause no substantial harm to the judgment
creditor. 1In such a case, the trial court may stay enforcement
of the judgment based upon an order which adequately protects the
judgment creditor against any loss or damage occasioned by the
appeal;

[(2) as to civil judgments rendered other than in a bond

forfeiture proceeding, a personal injury or wrongful death

action, a claim covered by liability insurance or a workers’

compensation claim, that setting the security at an amount of the

judgment, interest, and costs would cause irreparable harm to the

judgment debtor, and setting the security at a lesser amount

would not substantially decrease the degree to which a judgment

creditor’s recovery under the judgment would be secured after the

exhaustion of all appellate remedies.]

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£) (No change.)

(g) Conservatorship or Custody. When the judgment is one
involving the conservatorship or custody of a ¢jiild [minor], the
appeal, with or without security shall not have the effect of

suspending the judgment as to the conservatorship or custody of
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the ¢lild [minorj],
rendering the judgment.

However, the appellate court,

unless it shall be so ordered by the court

upon a

proper showing, may permit the judgment to be superseded in that

respect also.

(h)
(1)
(3)
(k)

[COMMENT TO 1990 CHANGE:

(No
(No

(No

- (No

change.)
change.)
change.)

change.)

To conform the rule to statute.]
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TRAP 49. Appellate Review of Bonds in Civil Cases

(a) (No change.)

(b) Appellate Review of [Order Setting Security or]
Suspending to Enforcement of Judgment Pending Appeal. The trial
court’s order PUFFUAnRE /¥¢ /Rulé /47 [setting security or staying
enforcement of a judgment] is subject to review Py [on] a motion

to the ¢purt /of /Appédlé [appellate court for insufficiency or

excessiveness]. Such motions shall be heard at the earliest
practical time. The appellate court may issue ‘such temporary
orders as it finds necessary to preserve the rights of the
parties.

The ¢PUre/of /appedalg [appellate court] reviewing the trial

court’s order may require a change in the trial court’s order.

The ¢pUrt /of /Appéalé [appellate court] may remand to the trial
court for findings of fact or the taking of evidence.

(c) (No change.)

[COMMENT TO 1990 CHANGE: To make clear that within any

jurisdictional limitations, all appellate courts may review a

trial court order for insufficiency or excessiveness.]
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TRAP 51. The Transcript on Appeal

(a) Contents. (No change.)

(b) Written Designation. At or before the time prescribed
for perfecting the appeal, any party may file with the clerk a
written designation specifying matter for inclusion in the
transcript; the designation must be specific and the clerk shall

disregard any general designation such as one for ”all papers

filed in the cause.” Tig /F#llure /of [¥Re [ELEYK (20 [ IREIRA¢E [ dgdf

IGNALER/HALLEY [WLLL/RPL/ PR/ SY PURAR/ EDY / SURPLALAYL/ ST/ APPEAL/ LE [ Eihgh
ARFISNALION [ EPEEIEY NG /EUH /HALLSY /18 /HPE [Lingly /E11dA/ The

party making the designation shall serve a copy of the desig-

nation on all other parties. [Failure to timely make the

designation provided for in this paragraph shall not be grounds

for refusing to file a transcript or supplemental trans

£ ;
tendered within the time provided by Rule 5 4(a);: however,]

ript

failure of the clerk to include designated matter will not be ;

~grounds for complaint on appeaL,gf the designation specifyingj

ésuch matter is not timely filecl‘3 E

00030

e

(c) Duty of Clerk. (No change.)

(d) original Exhibits. (No change.)

[COMMENT TO 1990 CHANGE: To eliminate any consideration_ that

timely designation is a jurisdictional requisite for appeal. ]
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TRAP 52. Preservation of Appellate Complaints

(a) General Rule. (No change.)

(b) Informal Bills of Exception and Offers of Proof. (No
change.)

(c) Formal Bills of Exception. (No change.)

(d) Necessity for Motion for New Triai in Civil Cases. A
point in a motion for new trial is prerequisite to appellate
complaint in those instances provided in paraéraph (b) of Rulé

324 of the Texas Rules of Civil Procedure. [A party desiring to

complain on appeal in d non-jury case that the evidence as

legally or factually insufficient to support a finding of fact,

that a finding of fact was established as a matter of law or was

against the overwhelming weight of the evidence, or of the

inadequacy or excessiveness of the damages found by the court

shall not be required to comply with subdivision (a) of this

rule.]

[COMMENT TO 1990 CHANGE: To clarify appellate requisites from

non~jury trials.]
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TRAP 53. The Statement of Facts on Appeal

(a) Appellant’s Request. The appellant, at or before the
time prescribed for perfecting the appeal, shall make a written
request to the official reporter designating the portion of the
evidence and other proceedings to be included therein. A copy of

such request shall be filed with the clerk of the trial court and

another copy served on the appellee. [Failﬁre to timely request
the statement of facts under this paraqgraph shall not prevent the

filing of a statement of facts or a supplemental statement of

Fa
facts within the time prescribed by Rule gﬂg(a).]

(b) Other Requests. (No change.)

(c} Abbreviation of Statement. (No change.)

(d) Partial Statement. (No change.)

(e) Unnecessary Portions. (No change.)

(f) Certification by Court Reporter. (No change.)

(g) Reporter’s Fees. (No change.)

(h) Form. (No change.)

(i) Narrative Statement. (No change.)

(j) Free Statement of Facts. (No change.)

(k) Duty of Appellant to File. (No change.)

(1) Duplicate Statement in Criminal Cases. (No change.)
(m) When No Statement of Facts Filed in Appeals of Criminal

Cases. (No change.)

[COMMENT TO 1990 CHANGE: To eliminate any consideration that

timely request is a jurisdictional requisite for appeal.]
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TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinioh. The court of appeals shall hand
down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary éb final
disposition of the appeal. Where the issues are clearly settled,
the court shall write a brief memorandum opinion. /¥Hi¢h /EhgU]A
1ot/ bé/BUpLiged/ |

(b) Signing of Opinions. A majority of the justices-
participating in the decision of the case shallrdetermine whether
the opinion shall be signed by a justice or -issued per curiam. -
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a‘panel.

(¢) [c)] Determination to Publish. A majority of the
justices participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any inter-
ested person. On each opinion a notation shall be made to
7publish” or ”do not publish.”

(¢Y [(d)] Standards for Publication. An opinion by a court
of appeals shall be published only if, in the judgment of a
majority of the justices participating in the decision, it is one
that (1) establishes a new rule of law, alters or modifies an
existing rule, or applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal
2

00033

c:/dw4 /scac/redlines



issue of continuing public interest; (3) criticizes,existing law;
or (4) resolves an apparent conflict of authority.

{A) [(e)] Concurring and Dissenting Opinions. Any justice
may fiie an opinion concurring in or dissenting from the“decision
of the court of appeals. A concurring or dissenting opinion may
be published if, in the judgment of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shall be~pub1ishgd as well.

(£) (No change.)

(g) (No change.)

(h) Order of the Supreme Court. Upon the grant or refusal

of an application for writ of error, YWAgEWeEY/BY/ouLyight/y¥efugdl
Y /VY /YEEAEAL /1o /Y eV Y E1P1E /¢¥¥P¥/ an opinion previously unpub-
lished shall forthwith be released [by the clerk of the court of
appeals] for publication. //if/¥Re/BUpYéne/CoUurL/#o/orderss

[Upon the denial or dismissal of an application for writ of
error[,] an opinion previously unpublished shall forthwith be

released by the clerk of the court of appeals for publication, if

the Supreme Court so orders.

(i) (No change.)

[COMMENT TO 1990 CHANGE: To require publication of a court of

appeals opinion following grant or refusal of writ of error by

the Supreme Court of Texas and textual corrective chanqes.]

FTEILE
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SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS [IN

THE COURT OF CRIMINAIL APPEALS]

[COMMENT TO 1990 CHANGE: To correct caption.]
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