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June 10, 1987

Mr. Steve McConnico
Scott, Douglass & Keeton
12th Floor, First City Bank Bldg.
Austin, Texas 78701-2494

Dear Steve:

Thank you very much for agreeing by telephone to chair the
Special Subcommittee of the Supreme Court Advisory Committee to
review TRAP Rules 47, 48, and 49, for codification of the
supersedeas law of Texas.

I appoint to your Committee: William V. Dorsaneo III (an
attorney active in the appeal for Texaco), Harry M. Reasoner (an
attorney active in the appeal for Texaco), Elaine Carlson, Pat
Beard, and Tom Rag land.

The supersedeas issue is completely moot in the
Pennzoil-Texaco litigation with the pendency of the Texaco
bankruptcy. However, since the two sides have so deeply studiedthe problem when it Was one of the forefront issues, I felt it
important to have one member of each 'team in your assistance,
with a majority not involved in that case or its former
supersedeas issues.

The Texas Senate unanimously voted a resolution to study the
supersedeas practice in Texas in the next biennium and to make a
report at the next Legislative Session. SB 1414 (copy attached)
got so far in this session as to pass the Senate Jurisprudence
Committee although it did not have sufficient support to get to
the Senate floor. Aside from the fact that this would be another
instance of legislative invasion of the Supreme Court rule-making
power, SB 1414 was riddled with defects and deficiencies readily
apparent from reading it. The SCAC must act to prodUce a good
work product in order to forestall something like this in the
1989 Legislative Session.
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Mr. 'St.eve McConnico
June 10, 1987
Page 2

Harie Yeat(:s, an attorney with Vipson & Elkins, has done an
in-depth memorandum on -the Texas law (copy attached). and has also
drafted a proposed rule (côpy åttached). "..

I am sending copies 'of this letter and the attached mate-
rials to each of your Subcommittee members by Federal Express
today and ask that you make a written report on a timely basis so
as to have the report in my hands no later than Thursday, June
18. That's right -- in less than a week. We will be preparing
the _ meeting materials for distribution to the Committee as a
whole on Friday, June 19, so that they can be mailed that day and
bè in the hands of the Committee members a few days prior to the
June 26 meeting in event the members should choose to make some
advanced preparation for the meeting.

I apologize for the short fuse on this matter, 0 but somehow. . 1
the timing just worked out that way. I am sure that your members
will be willing to meet by telephone as often as necessary next
week at convenient times.

LHSIII : gc
LS587/029
Enclosures
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April 7, 1987
2020 LTv CENTe:R

2001 ROSS AVe:NUe:
OALLAS, TE:XAS 7$:201':20U5
TELEPHONE 2'.979'6600

Luke Soules, Esq.
Soules & Reed
800 Milam Building
East Travis at Soledad
San Antonio, Texas 78205

Re: Texas Supreme Court Advisory Committee

Dear Luke:

This letter is written in response to your letter dated
February 23, 1987, requesting a review of Rule 47, Texas
Rules of Appellate Procedure, in connection with the Supreme
Court Advisory Committee's consideration of that ruie.
After reviewing the proposed amendment to Rule 47, which has
been approved by the State Bar Committee on Administrat.ion
of Justice, my observations are as follows:

1. Paracrraph (k) Recognizes Existing Texas Law. The
principal (indeed, the only) proposed amendment to Rule 47
is the addition to that rule of new paragraph (k) expressly
authorizing the trial court to stay enforcement of a judg-ment and ordersecuri ty arrangements in lieu of a super-
sedeas bond. As you and I have discussed, Texas courts have
previously recognized the trial court's authority to suspend
enforcement of a judgment even though Rule 47, like its
predecessor, Rule 364, Texas Rules of Civil Procedure, does
not expressly authorize such action by the trial court.
Thus, for example , in McCormick Operating v. Gibson Drill-
ing, 717 S.W.2d 420, 427 (Tex. App.--Tyler 1986, no writ),
the Court of Appeals stated:

A court may render a jUdgment that is final
and appealable fixing the 

rights and liabilitiesof - the parties, but defer its enforcement until
final jUdgment is an ancill.ary or related proceed-
ing. Rose v. Baker, l43 Tex. 202, l83 S.W.2d 438
(1944) .

717 S.W.2d at 427. See,~, Hargrove v. Ins. Investment
Corp., l42 Tex. 111 ;-76 S.W.2d 744 (1944) (one-half of
money jUdgment ordered placed in registry of Court pending
appeal in related case) ; Jamison v. Citv of Pearland, 520
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S.W.2d 445 (Tex. C"iv. App.--Houston flst Dist.l 1975, nowrit) (enforcement of city's jùdgment for" taxes, etc.,
suspended pending appeal in related case). Other Texas
decisions deal with suspension of jUdgment enforcement
outside of the context of some related or companion case.
In Fairbanks, Morse & Co. v. Carsey, 109 S.W.2d 985 (Tex.
Civ. App. --Dallas 1937, writ dism' d w.o. j.), the court
entered a money judgment for commissions not yet accrued and
stayed execution on the jUdgment until the date 6f accrual
of the amounts due. The court's opinion includes the
following language:

That the court had the right. to stay execu-
tion and abate the interest on the amounts not due
cannot be seriously questioned. "Under the
general supervisory powers ov.er theïr process, all
courts. of common law have the power temoorarily to
stay execution on judcrments by them rendered
whenever it is necessarv toaccomolish the ends of
justice." 23 C.J. p.521. In the instant case,
we think it was necessary for the accomplishment
of the ends of justice, that the court establish
the amounts and render judgment for the commis-
sions not yet matured, and stay execution until
their maturities, this to avoid a multiplicity of
sui ts .

109 S.W.2d at 990. See Weaver v. Boqle, 325 S.W.2d 457
(Tex. Civ. App.--Waco-i59, no writ) (court entered money
judgment on July 3, 1958, and by court's own motion ordered
execution of the jUdgment stayed until November 24, 1958).

Similarly, in Harris v. Harria, 174 S.W.2d 996 (Tex.
Civ. App.--Fort Worth 1943, no writ), a money jUdgment of
$65.00 was awarded against the father-in-law as part of adivorce and property settlement judgment. The judgment
ordered the amount to be paid by the father-in-law in
monthly installments. An argument was made that the jUdg-
ment was not final becaus!' the total judgment amount of
$65.00 W'as not enforceable at once, payments being due under
the jUdgment in monthly installments. Rejecting that
argument, the appellate court stated: "under proper condi-
tions, a cou.rt may enter a jUdgment and .stay execution for a
given time. . . ." 174 S.W.2d at 1000. The appellat!' court
also noted that the trial court's action was "at least an
adjUstment of the equities between the parties.. "Id.

The parties may also agree to include in a judgment ......fi
stay of eXecution as in" Karnes v. Barton, 272 S.W.2d 317
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(Tex. Civ. 'App.--Austin 1925, no writ), in which the parties
agreed to, and the jUdgment theret.ore recited, a lOO-day
stay of execution.

Thus, Texas trial courts have previously stay.ed execu-
tion of jUdgments under a variety of circumstances. The
Texas c"ourtsa-rguably are already empowered to exercise the
flexibility as recognized in the cas.es cited above. See
also Section 65.0l3, TEX. CIV.PRAC. & REM. CODE (injunction
to stay execution of judgments). Arguably, the pres~nt Rule
47 may contemplate such trial court _authority pursuant to
the prefatory language in paragraph_.1a) "Unless otherwise
provided by law or these .rules. . . ." Indeed, Justice
Powell's opinion in Pennzoil Co. v. Texaco, Inc., islip Ope
No. 85-l798 fU.S. Sup. Ct. April 6, 1987) (footnote l5),
recognized this prefatory language as suggesting that the
Texas trial court has authority to suspend the supersedeasbond requirement, if that court determines that such a
requirement would violate the federal Constitution. Accord-
ingly, express recognition of the trial court's authority as
in proposed paragraph Ck) would certainly be consistent with
the prior Texas case authorities cited above.

As you know, the majority of the United States Supreme
Court did not address the constitutionality of the Texas
bond rules in the Pennzoil decision. However, Justice
Stevens' concurring opinion, joined in by Jurtice Marshall,
recognizes that, even if present Rule 47 were construed toprovide no flexibility to the trial judge, it WOUld not
contravene the federal Constitution. Thus, Justice Stevens
wrote:

I agree that it might be wise policy forTexas to grant an exception from the strict
application of its rules when an appellant can
satisfy these three factors. But the refusal to
do Bois certainly not arbitrary in the constitu-
tional sense. A provision for such exceptions
would require th~ State to establish rules and to
hold individualized hearings whenever relevant
allegations are made . Texas surely has a rational
basis for adopting a consistent rule refusing to
stay the execution of money jUdgments pending
appeal, unless a sufficient bond or security is
posted.

Justice Brennan likewise agreed that
quirement is not unconstitutional. the Texas bond

Nevertheless,
re-
the
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proposed ãmendment; to .Rule 47 may preclude any future
constitutional challe~ge to the~e?,~,s bond rule.

-
2. Appellate Review of Security 

Reouirements . RUle49, Texas Rules of Appellate Procedure, presently provides
for appellate review of supersedeas bonds in civil cases.
Rule 49(b) states that the appellate court may review for
excessiveness a bond "fixed by the trial court." The
proposed rules change should perhaps include a companion
amendment to Rule 49 expressly to allow for appellate review
of trial court. action under proposed -paragraph (k) to RUle
47 . Additionally, language might be" inserted ¡in proposed
paragraph (k) in Rule 47 stating that, notwithstanding
paragraphs (a) and (b) (money jUdgment bond approved by the
clerk), the trial court may "fix" a supersedeas bond on a
money jUdgment in less than the amount of that Judgment.
The trial court' 5 authority to "fix" such a bond could then
be reviewed by the appellate court for excessiveness unde.r
present Rule 49 (b) .

3. Continuinq Jurisdiction of the Trial Court to
Establish the Suoersedeas Bond. A jUdgment can be executed
upon only after the expiration of 

thirty days following the
date on which the new trial motion is overruled, either
expressly or by operation of law. Rule 627, TEX. R. CIV. P.
That is also the date on which the trial court's plenary
jurisdiction over the cause !'xpires--thirty 'days after the
date of overruling the motion for new trial. Rule 329b (e) ,
TEX. R. CIV. P. S.ee Transamerican Leasing Co. v. Three
Bears, Inc., 567 S.W.2d 799, 800 (Tex. 1978) ("(uJnder the
express provision of (former Rule 329b), the trial court
retains Jurisdiction over the cause and, thus, plenary power
over its judgment until thirty daýs after the original or
amended motion for new trial is overruled." 567 S.W.2dat
8?0. See Burroughs v.Leslie, 620 S.W.2d 643, 644 (Tex.
Civ. App.--Dallas 1981, writ ref'd n.r.e.) ("(u)nder rule
329b . . . the trial court retained jurisdiction over the
cause and had plenary power over its jUdgment until thirty
days after expiration of the time for overruling the motion
for new trial. . . . ") .

In the Usual case, the trial court should be requested
to make the supersedeas bond determination _ before expiration
of the period of its plenary jurisdiction. However, where
no such determination is made during that time period, does
the trial court have continuing jurisdiction to decide the
supersedeas bond question? The trial court clearly has
continuing jurisdiction to enforce its judgments, after
expiration of its plenary power, so long as its actions do
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""not modify the judgment or otherwise interfere with the
jurisdiction of the Court of Appea¡s. See Arndt v. Farris,
633 S.W.2d 497 (Tex. 1982); Smith v. SmIt, slip Ope OL-85-
0989-CV (Tex. App.--Houston (1st Dist.J Sept. 25, 1986, no
writ); Crawford v. KellvFie1d National Bank, slip Ope No.
04-85-00529- CV (Tex. APp.--San Antonio, .Jan. 29, 1987).

As a corollary to the trial court's continuing 

juris-diction over enforcement of its 

jUdgments, that court mustalso have continuing jurisdiction to deal with the super-
sedeas bond issues. As a matter of policy and pråctice, the
Court of App!'als would probably prefer to have the trial
court pass on the supersedeas question in the first in-
stance. Furthermore, it is questionable whether the Court
of Appeals can hear evidence as would be necéssary in a
determination of what security arrangements are required.
Thus, that continuing juriSdiction should probably rest in
the trial court.

There are few cases dealing with the issue of the trial
court's continuing juriSdiction over the 

supersedeas bondissue. In Southwestern States General Corp.v. McKenzie,
658 S.W.2d 850, 852 (Tex. APP.--Dallas 1983, writ ref'd
n.r.e.), the appellant filed a motion within the. period ofthe tri.al court' splenary juriSdiction asking to substitute
negotiable instruments in lieu of any supersedeas bond
pursuant to Rule 14 (c), Texas Rules of Civil Procedure. The
trial court entered its order with 

respect to that motionafter the expiration of the trial court's plenary juriSdic-
tion, i.e., over 30 days after the overruling of appellant's
new trial motion.

On appeal, the appellee argued that the trial court
lacked juriSdiction to rule on the supersedeas bond issue.
The Court of Appeals disagreed. First the Court 

noted thatthe motion with respect to the supersedeas bond was filed in
the trial court wi thin the periOd of the trial court's
juriSdiction, and thus, the trial court was required to rule
upon it . However, the Court 

went on to say the fOllowing:

The fact that this court had acquired juriSdiction
of the appeal did not diminish the trial court's
continuing jurisdiction. to fix 

the supersedeasbond. (Citations omitted. J Indeed, this court
recently indicated that, at least in the Rule
14(c) case such as this, an applicant must proper-
ly first seek leave of the trial court. (Citation
omitted. J
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658 S.W.2d at 852."-

In Cashion v. Cashion, 239 S.W.2d 742 (Tex. Civ.
App.--Waco 1951, no writ), the Court address.ed the super-
sedeas bond issue with respect toa non-money judgment.
Former Rule 364 (e), Texas Rules o.f Civil Procedure, (now
Rule 47 (e), Te~aS Rules of Appellate Procedure) provided for
the setting of. the supe.rsedeas bond in such cases by the
trial court. In that case the appellant sought an injunc-
tion from the Court of Appeals t.o restrain execution of the
judgment where no supersedeas bond ñad been filed. The
Court stated as follows: l

If appellants desire to suspend the judgment
pending appeal they should proceed under Rule 364,
sec., (e), Texas Rules of Civil Procedure, and not
by way of injunction. The right to suspend a
judgment by filing supersedeas bond in the trial
court e~ists though appeal bond and transcript
have already been filed in the court of appeals
and such filinc¡ does not. diminish the power and
duty of the trial court to fix the amount of the
supersedeas bond .in cases of this character if and
when requested to do so. The .appellants concede
that no request in this respect has ever been made
of the court below.

A rules amendment providing for continuing jurisdiction
of the trial court to deal with the supersedeas bond issue
would be in order. It would also make sense to SPecify that
Rule 621a, Texas Rules of Civil Procedure (post-judgment
discovery), is available in" connection with the supersedeas
bond determination under proposed ¡paragraph (k) of Rule 47.
Clearly the trial court will require information concern~ng
the jUdgment debtor' 5 financial picture in order to exercise
its discretion in making the security determination.

These are my observations concerning the practical
workings of the proposed new Rule 47. Obviously, these
comments draw heavily upon our experiences in the Pennzoil
litigation and the collective wisdom of the attorneys in
that litigation, especially w."James Kronzer.

Please let me know if I can be of further assistance.

Sincerely,

Marie R. Yeates
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MEMORANDUM.

~:_June_ 9, 1987-'

To: Judge Kronzer
Luke Soules

From: Marie R. Yeates

Re: Proposed Revisions to Supersedeas Rules _.: Texas
Supreme Court Advisory Committee

Attached are the tentative proposed revisions., of the
Supersedeas Rule. They should be considet-ed tentati ve only
until reviewed by Judge Kronzer.

Proposed new Rule 47 would provide the trial court with
discretion to determine the amount and type of security for
any type of judgment, including a money judgment. It would
also ,permit the trial court to make alternative security
arrangements in lieu of posting security. Attached to the
proposed Rule 47 are comments concerning the outlined
changes.

Also attached, as requested by Luke, is a proposed.
re-write of Rule 49 providing for appellate review of the
trial court's exercise of discretion. Comments are also
attached to that proposed Rule.

Finally, as an alternative, we also attach a new
paragraph (k) to be added to the present Rule 47 in order to
attempt to engraft onto that rule, the authority provided
federal courts by Rule 62b, Federal civil Procedure, to stay
thè execution of a judgment. The Committee may be more
likely to adopt a new paragraph (k), rather than attempting
to rewrite the whole rule. However, Luke indicated that he
was interested in an attempted rewrite of the whole rule.

In conjunction- with your consideration of paragraph
(k), you might note that the federal rules do not state the
factors to b.e considered (e.q., irreparable harm, etc.) in
the rule itself. --

cc: Harry M. Reasoner
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PROPOSED RULE 47
TEXAS RULES OF APPELLATE PROCEDURE

Stay of Judqment Pendina Appeal

(a) Suspension of Execution. Unless otherwise provid-

ed by law or these rules, the appellant may suspend execu-

tion of the judgment by postinq security '(such. as a surety

bond with good and sufficient sureties or a deposit under

Rule 48 payable to the appellee) in !! amount and type
¡

detepnined bv the trial court, to secure payment of the

judgment, conditioned; that t~e appellant shall pr?secute his

appeal or." writ ?f err0r: witn effeèt and, in case the judg-
ment of the Supreme Court or court of appeals shall be

against him, he shall pay all such damages and costs as said

court may award against him. The amount and type of secur-

itv necessary to suspend execution of judqment as provided

in all succeedina paraciraphs of this rule shall be estab-

lished within the discretion of the trial court, considerina

what security is required to secure the plaintiff in judg-

ment aqainst any loss Or damaae occasioned bv the delay on

appeal, as well as the interests of justice and the relative

eauities of the parties. If the security posted is a surety

bond or Rule 48 deposit and is sufficient to secure the
,

costs and is filed or made within the time prescribed by

Rule 40, it constitutes sufficient compliance with Rule 46.

(b) Money Judament. When the judgment awards recovery

of a sum of money, the amount and type .of security shall be

detepnined by the trial court. The clerk may approve a qood

and sufficient surety bond or deposit pursuant to Rule 48

without the exercise of the discretion of the trial court if

the appellant files a bond or deposit ~ at least the amount

of the judgment, interest, and costs.

(c) Land or Property. When the judgment is for the

recovery of land or other property, the postinq of security
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shall be further cond.itioned that the appellant shall, in

case the judgment is af.firmed, pay to the appellee the value

of the rent Or hire of such -property during the appeal, and
the security shall be in the amount and tvpe determined by

the trial court.

(d) Foreclosure on Real Estate. When the judgment is

for the recovery of or foreclosure upon real estate, the
,

appellant may suspend t.he judgment insofar as it decrees the

reëovery of "or foreclosure against said specific real estate

by pöstinq "security" iñ the amoùnt and type ta bé detërmined
by the' ~ court, ~~t: 'les.s than. the . rents and .hire of said
real estate 1 but if the" amount of the securi tv is less than

the amount of the money judgment, with interest and costs,

then the trial court may wi thin its discretion suspend

execution on the money judgment with or without the postin~

of additional security.
" (e) Foreclosure on Personal Property. When the

judgment is for the recovery of or foreclosure upon specific

personal property, the appellant may suspend the judgment

insofar as It decrees the recovery' of or foréclosure against

said specific personal property by posting security in an

amount and type to be determined by the trial court, not

less than the value of saiq property on the date of rendi-

tion of judgment 1 but if the amount of the securitv is less

than the amount of the money jUdgment with interest and

costs, then the trial court within its discretion may

suspend execution on the monev judgment with or without the

pôsting of additional security.
(f) Other Judgment. When the judgment. is for other

than money or property or foreclosure, the security shall be

in such amount and type to be determined by the trial court

as will secure the plaintiff in jUdgment in any loss or

damage occasioned by the delay on appeal considerinq the

interests of iustice and the relative equities of the
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parties, but the ~ court may decline toperrit the

judgment to be suspended on filing by the plaintiff of

securitv to be determined by the ~ court in such an
amount as will secure the defendant in judgment in any loss

or damage occasioned by any relief granted if it is deter-

mined on final disposition that suchreli~f was improper,

considering the interests of iustice and the relative

equities of the parties.
(g) Child Custody. When the judgment is one involving

the:care...r. çustody of a' child, the. appeal, with or without

security, shall not have the effect of suspending" the

judgment as to the care or~custody of the child unless it

shall be so ordered by the court rendering the judgment.

However, theappella te court, upOn a. proper . showing , may

permit the judgment to be superseded in that respect also.

(h) For State or Subdivision. When the judgment is in

favor of the State, a municipality, a State agency, or a

subdivision of the State in its governmental capacity, and

is such that thejud9lent holder has no pecuniary interest

in it and no monetary damages can be shown, the security

shall be allowed and its amount and type determined wi thin

the discretion of the trial court, and the liability of the

appellant shall be for' the amount of the security if the

appeal is not prosecuted with effect. Under equitable
circumstances and for good cause shown by affidavit or

otherwise, the court rendering judgment on the security may

allow recovery for less than its full amount.

(i) Stav of Judgment upon Alternative Security Ar-

ranqements. The trial court mav, in the exercise of its

discretion, stay the judgment pending appeal bv alternative

securityarrannements in lieu of postinq security. Such

alternative security arranqements should be sufficient to

secure the plaintiff in judc:ent aqainst any loss or damaqe

occasioned bv the delay on appeal and to preserve the
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effectivene~s of the judgment or order being appealed, but

the trial court may co.nsider "the intere$ts of justice and

the relative equities of the parties in determining the

adeauacv of the alternative securitv arrangement. The trial

court mav vacate, limit or modify this stay for qood cause

durinq the pendency of theat:peal.

(j) Effect of Stay of Judgment. The filing and

approval by the clerk or the postinq of security in the

amount and type determined by the trial court or the provi-
l

sion for alternative security arranqements in compliance

wi th this Rule,

. (i) shall suspend execution on the judgment,
or so-Iuch thereof as has been suspended by the
trial court, and if e:iecution has issued, the
clerk shall forthwith issue a writ of supersedeas¡~

(2) shall suspend any jUdcient liens estab-
lished or that could otherwise be established
pursuant to Texas 1?ropertv Code Sec. 52 .010, et
sea.
Where the iudament is suspended onlv in part, and

judament liens a-:':aeh "lith respect to those portions of a

jUdgment not suspended, or, where suspension of the ;udcient

has been denied, the trial court shall have discretion to

direct that specified propertv of appellant, but .not other

propertv, shall besubj ect, to judament liens.

(k) Certificate of Deposit. If the appellant makes a

deposit in lieu of a bond, posts other securit",or makes

alternative security arranqements, the clerk i s certificate
that the deposit ha~ been made, the security posted or the

alternative securitv arranqement made as required by the

trial court shall be sufficient evidence thereof.

(1) Continuinq Trial Court Jurisdiction. The trial
court shall have continuing juriSdiction durina the pendency

of an appeal from a ;udqment, eVen after the expiration of

its Plenarv power, to determine the amount and the type of

security and, upon anv chanqed circumstances, to mOdifv the
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amount or the type of securi ty required to continue the

suspension of judcment. If the security is òetermined or

al tered by the trial court after the attachment of jurisdic:-

tion of the court of appeals, the appellant shall notify the

court of appeals of the security determination by the trial 

court. The trial court' s exercise of discretion under this
,

rileis subject to reViet-l under Rule 49, TeJlas Rules of

Appellate Procedure.
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COMMENTS TO PROPOSED FULE 47
TEXAS RULES OF APPELLATE PROCEDURE

Comments on paraqraph (a).

Comment 1: As used in this RUle, "trial court" means

the court in which the judgment was rendered.. . . ., This is
consistent with _T~X. Ciy"."p~C_.__~ß~M. CODE .§?S .p23 provid-

inq for. manda_tory venue for any separate action to stay a

suit for execution on a judgment in the court in which the

suit is"pendi,~q or the judgment was rendered.

Comment 2: The prefatory languaqe of the_ prior rule,

"unless òtherwise provided by law or these rules

remains in the proposed neW rule and is intended to reflect

"

that the trial court has other authority to suspend enforce-

ment of a judgment, .! TEX. CIV. PRAC. & REM. CODE

§ 65.013, and that the trial court has the authority to

suspend execution of a judgment without postinq security

upon alternative security arranqements pursuant to paraqraph

(i) of this proposed Rule.

Comment 3 : The term " security," as used in the pro-

posed rule, is intended to include a surety bond,' deposit

under Rule 48, TEX.R. ~PP. P., or any form of property

which the trial court may determine to be good and suffi-
cient security under this Rule.

Comment 4: This paraqraph (a) of the proposed rule

continues the prior law that the appellant qenerally may

supersede the judgment as a matter of riqht; the riqht to

obtain suspension of ~xecution on a judqment pendinq appeal

is, as a qeneral rule, not dependent upon the discretion of

the trial court. Schrader v. Garcia, 512 S .W. 2d 830 (Tex.

Civ. App.--Corpus Christi 1974, no writ) ("Defendant (has)

the riqht to suspend the execution of (money) judgment by

qivinq a good and sufficient bond. . . ."); Brown v . Faulk,

231 S.W.2d 743 (Tex. Civ. App.--.san Antonio 1950, mand.
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overr.) (defendant had the right to supersede the judgment

on a note to foreClose a chattel mortgage); R.B. Spencer &

Co. v. Texas Pacific Coal & Oil co., 84 S.W.2d 853 (Tex.

Civ. App.--Ft. Worth 1935), writ dism'd, 91 S.W.2d 411 (Tex.

Civ.App.--Ft. Worth 1936, writ dism'd) (appellant entitled
to supersedeas in a foreclosure on real' estate judgment).

,
The appellant is not, however, enti tled to suspend

enforcement of certain types of judgments as a matter of

right, as set out in paragraph (f) and (g¡) of this Rule.
This ,is. mere.lY a continuation of the prior law.. Pena v.
Zardenetta, 714 S.W.2d 72 (Tex. App.--San Antonio 1986, no

writ) (relators were entitled to supersedeas only if the

trial court judgment was "for money, property, or foreclo-

sure) .

Comment 5: Proposed paragraph (a) contains a substan-

tive change in the current law by providing the trial judge

with discretion to determine the amount and type of security
necessa~" ,. ~ _.._- ~-'! execution and enforcement of all types

(blank space also on
original document)

of judgmeni:. -.1 ~.,. . :.ng the trial court such discretion
in setting the type of security required to suspend execu-

tion, this paragraph recognizes that a form of security

approved by the court can provide protection to the appellee

pending appeal equivalenU to that afforded by a supersedeas

bond or a Rule 48 deposit. In those situations where the

appellant is able to post a form of security that would

provide protection to the appellee equivalent to that

provided by a supersedeas .bond or Rule 48 deposit, the trial

court, in its discretion, should be free to suspend execu-

tion or enforcement of the judgment upon appellant i s posting

of such security.

Comment 6: As stated in the proposed paragraph (a),

the amount and type of security should be such as will

secure the plaintiff in judgment against any loss or damage

occasioned by the delay on appeaL. However, the proposed

Comments on Proposed Rule 47
Page 2
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rule would change the prior rule by allowing the trial court

also to consider the interests of justice and the relative

equi ties of the parties in determining the amoUnt and type

of security required. The considerations applied by the
federal courts under Rule 62, Fed. R. Civ. P., and Rule

8 (a), Fed. R. App. P., may provide assistance in articulat-
.

ing how the trial court might weigh the interests of justice

and the relative equities of the parties. To determine
whether to suspend a j?dgment upon less tha~ full security,

the federal c;ourts consider factors .such as-

(1) whether the' (appella~t) has "made a
showing of likelihood otsuccess .on the merits:

(2) whether the (appellant) has made a
showing of irreparable harm if the (judgment) isnot (suspended): -

(3) whether the granting of the (suspension
of the judgment) would substantially harm the
(appellee): and

(4) whether the granting of the (suspension
of t.~e jUdgment) would serve the public interest.

1lu.:z ,'. -.tel1e, 650 F.2d 555, 565 (5th Cir. 1981).
~ United States v. Bav10r University Medical Center, 711

F.2d 38 (5th Cir. 1983): O'Brvan v. Estelle, 691 F.2d 706

(5th Cir. 1982): United States v. State of Texas, 523

F. Supp. 703 (E.D. Tex. ,1981). ~, ~, Poplar G.rove

PlantinQ' and Refining Co. v.Bache Halsey Stuart, Inc., 600

F.2d 1189 (5th Cir. 1979) (requiring appellant to demon-

strate objectively that "full" bond should not be required

because of the appellant's present financial ability to

respond to a money judgnent and appellant's financially
secure plan for maintaining that same degree of". solvency
during the period of an appeal and because posting full bond

would impose undue. financial burden on the appellant). The

standard of proof for "likelihood of success on the merits"

must be less than what is required to grant a motion for

jUdgnent n.o.v. or motion for a new trial, but more than

mere proof of a non-frivolous appeal. Where the balance of

Comments on Proposed Rule 47
Page 3
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the remaining factoi:s weighs heavily izifavor of the appel-

lant, the federal courts have reduced the standai:d of proof

by requiring only proof of a substantial case on the merits

of the appeal. ~ Ruiz, 650 F.2d at 565.

Comments on paraqraph (bl:

Comment 1: ~his paragraph provides that the amount and

type of security required to be posted by the appellant in
order to suspend execution of a judgment ~~all be set at the

discretion of the trial court. Under current Texas law, in

the case of ä money. ':judgment¡ the supersedeas b~nd must be

at least equal to the amount of the 'judgment, interest, and
"

costs. Mudd v. Mudd, 665 S.W.2d 128 (Tex. App.--San Antonio

1983, mana. overr.l ¡ Fortune v. McElhenney, 645 S.W.2d 934

(Tex. App.--Austin 1983, no writ) ¡ Kennesaw Life & Accident

Ins. Co. v. Streetman, 644 S.W.2d 915 (Tex. App.--Austin

1983, wi:it ref"d n.r.e.) ¡ Hanev Electric Co.v. Hurst, 608
S.W.2d 355 (Tex. Civ. App.--Dallas 1980, no writ) ¡ Cooper v.

Bowser, 583 S.W.2d 805 (Tex. Civ. App.--San Antonio 1979, no

writ) ¡ Schraõ~ ~~~~;=cia, 512 S.W.2d 830 (Tex. Civ. App.--
Corpus Christi 1974, no writ).

Proposed paragraph (b) constitutes a change in curi:ent
law by providing that ~he appellant need not post security

in the full amount of the judgment, if the trial court

finds, in its discretion, that a lesser amount is suffi-

cient. The trial court is afforded discretion as to both

the type and amount of security to be posted. The trial

court should apply the general standard, stated in paragraph

(a), considering both the need to protect the judgment

credi tor against damages due to delay on appeal and the
interests of justice and the relative equities of the

parties.
Comment 2: This Rule does not intend to change current

law regarding an appellant i s automatic right to suspension

Comments on Proposed Rule 47
Page 4
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(blank space also on
original document)

of the judgment by posting a supersedeas bond or Rule 48

deposit in the full amount of the judgment, interest, and

costs. As under the prior law, such a bond or deposit, in

at least the amount of the judgment, interests and costs,

may be approved by the clerk without the exercise of discre-

tion by the trial court.

Comments on par2rrraphs (d) and (e):

Comment 1: proposed change to paragraph (d) would
:/

vest the trial court with discretion to suspend execution on

the "money jUdgment with or without the posting of additional
security where the amount or security to suspend the fo~e-

closure is less than the amount of the money judgment, with

inter~st and costs. Under the prior rule, the full amount

of the money judgment was required to be posted, to suspend

execution on the money judgment. However, under the pro-

posed rule, the trial court has discretion in setting the

amount of security necessary to suspend the jUdgment. If

the security set by the trial court is less than the full

amount of the m~~ey judgment, execution on the money judg-

mer~ ~ .-. be suspended.

Comments on paragraph (f): ,

Changes to this proposed paragraph (f) reflect the

notion embodied in the new proposed rule that the type and

amount of security should be determined by the trial court

based on both the intention to secure the plaintiff in

jUdgment against any loss or damaqe occasioned by delay on

appeal, as well as the interests of justice and the relative

equities of the parties.

Comments on paragraph (h):

Comment 1: The second to last sentence in paragraph

(h) of the prior Rule 47 states that "the discretion of the

Comments on Proposed Rule 47
Page 5
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trial court in fixing the amount shall be subject to re-

view." That sentence has been deleted in light of the new

Rule 49 subjecting all trial court determinations under Rule

47 to review by the appellate court. Additionally, the

liability of the appéllant for the "face" amount has been

changed in the new paragraph (h) to provide' for liability of

the appellant for the amount of the security. This change

ref1êcts that the type of security approved by the trial

court is not limited to a Rule 48 depos;ii; or supersedeas

bond .

Comments on paraqraph (i):

Comment l: This paragraph authorizes the trial court

to stay enforcement of a judgment upon alternative security

arrangements in lieu of posting security. For example, the

trial court might order a standstill arrangement pursuant to

which assets of the judgment creditor would not be trans-

ferred or encumered outside of the ordinary course of

busine~ . .,:: -.: quo for suspension of the judgment

(blank space on original
document)

pending appeal.

Texas courts have previously recognized the trial

court's authority to suspend enforcement of a judgment.

That the cotirt had the right to stay execu..
tion and abate the interest on the amounts not due
cannot be seriously questioned. "Under the
qeneral supervisorv powers over their rocess, all
courts of common law ave t epower temporarily to
stay execution on juóqments bv them rendered
whenever it is necessarv to accomplish the ends ofjustice. It 23 C.J. p. 521. In the instant case,
we think it was necessary for the accomplishment
of the ends of justice, that the court establish
the' amounts and render judgment for the commis-
sions not yet matured, and stay execution until
their maturities, this to avoid a multiplicity of
sui ts .

Fairbanks, Mo.rse & eo. v. Carsev, 109 S.W.2d 985, 990 (Tex..

Civ. App.--Dallas 1937, \o1rit dism'd w.o.j.). :Recognition of

such trial court authority is consistent with prior case

law. See, e.a., McCormick Operatinq v. Gibson Drillina, 7.7

S.W.2d 425, 427 (Tex. App.--Tyler 1986, no writ) (a court

COmments on Proposed Rule 47
Page 6
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(blank space on original
document)

may render a jUdgment that is final and appealable fixing.

the rights and liabilities of the parties, but defer its

enforcement until final jUdgment in an ancillary or related

proceeding) 1 Harqrove v. Insurance Investment Corp., 142
Tex. 111, 176 S.W.2d 744 (1944) (one-half of money jUdgment

ordered placed in registry of court pending appeal in

related case) 1 Jamison v. Citv of Pearland, S20 S.W.2d 445

(Tex. Civ. App.--Houston f1st Dist. J 1975, no writ) (en-

forcement of city l s jUdgient for taxes, etc. , suspended

"pending appeal in related case) 1 Fairbanks, 1 Morse & Co. v.
... .

Carsey, 109 S.W.2d 985 (Tex. Civ. A~p.--Dallas "1973, writ
dism'd w.o. j.) (eourt entered money jUdgment for commissions

not yet accrued and stayed execution on the judgient until

the date of accrual of the amounts due)1 Weaver v. Boqle,

325 S.W.2d 457 ('lex. Civ. App.--Waco 1959, no \olrit) (court
entered money jUdgment on July 3, 1958, and by court l s own
--..:.': -.. '_':"''"~d execution of the jUdgment stayed until
l\;O',;.,iner 2.., ,1.;_

Comments on paragraph (j):

Comment 1: Once the appellant posts the required

security or provides for the alternative security arrange-

ment determined by the trial court, the proposed paragraph
,

(j) provides that the effect is to suspend the judgment by

precluding any enforcement of the judgment.

Comment 2: This proposed paragraph changes current law

by providing that the posting of security or making alterna-. .
tive security arrangements as provided by this rule will

also snspend the effectiveness of judgment liens.

Comment 3: The proposed paragraph (j) also changes the

law by permitting the trial court to designate that only

specific property of tpe appellant may be subjected to

jUdgment liens within the discretion of the trial court.

Comments on Proposed Rule 47
Page 7
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Comments on paraqraph (kl:

Comment l: Paragraph (k) merely facilitates the

procedural mechanics involved in those situations where a

trial court approves other security arrangements in lieu of

a supersedeas bond or Rule 48 deposit. The clerk' s certifi-

cate that the security arrangements ordered' by the trial

court have been made is sufficient evidence thereof.

CommentR on paraqraph (1):

Comment l: Paragraph (1) recognizes continuing juris-

diction in .the trial court to måke the determinations

contemplated by the prï.0r P'!ragraphsof the proposed rule.

The judgment becomes final for purposes of execution at the

same date that the plenary jurisdiction of the trial court

expires. See TEX. R. CiV. P. 627 and 329b(d) and (e)..
Thus, the language of the present Rule 47 (j) may be read to

imply that the security may be posted upon trial court

approval even after execution has issued, i.e., after

expiration of the trial court' s plenary power. ~ South-
western States General Corp. v. McKenzie, 658 S.W.2d 850

(Tex. App.--Dallas 1983, writ dism'd) (recognizing the trial

court · s continuing jurisdiction to fix the supersedeas bond

after expiration of the trdal court' s plenary JuriSdiction,

at least where the motion upon which the trial court ruled

was filed within the period of the trial court · s plenary
jurisdiction) .

In the usual case, the appellant should request the

trial court to make the security determination before

expiration of the period of that court i s plenary jurisdic-
tion. However, where no such determination is made during

that time periOd, or where a determination was made but the

circumstances under which it was made have changed and good

cause exists to modify the security, the trial court should

have continuing jurisdiction to determine or modify the

Comments on Proposed Rule 47
Page 8
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amount or type of security required to suspend or to con-

tinuethesuspension of judgment.

As a matter of policy and practice, the trial court

should pass upon the security questions in the first in-

stance subject to review by the court of appeals under Rule

49, TEX. R. APP. P. The court of appeals may lack jurisdic-

tion to take evidence that may be necessary in a determina-

tion of what security arrangements are required. See McGee--
v. Ponthieu, 634 S.W.2d 780 (Tex. App.--Amarillo 1982, no

./
1

writ) . Paragraph (1) therefore recognizes that the trial
,.'

court exercises continuing juri.sdi~tion to'. permit the
parties to conduct necessary discovery in order to muster

the evidence before the trial court and to permit that court

to make the initial security determination, as well as

reconsidering its prior security determination upon any

"changed circumstances."

00000024
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PROPOSED RULE 49
TEXAS RULES OF APPELLATE PROCEDURE

Appellate Review of Security in Civil CaSes

(a) Appellate Review of Stav of Judqment Pending

Appeal. The exercise of discretion bv the trial cOUrt

pursuant to Rule 47 or the approval of a bond or deposit by

the clerk as provided in Rule 47(b), is subject to review by

the appellate court in whieh the appeal is pending, or prior
,

to the time that the appellate court jurisdiction attaches,

bv a ~~it of mandamus in the eourt of appeals.

The court of appeals reviewinq;/ the trial court l s
exerci~e of discretion may require a 'change in the amount or

tyPe of securitv determin"ed by.. the trial court either
because the securitv is excessive or insufficient. The

court of appeals may also remand to the trial court for

findings of fact Or the takinq of evidence.

(b) Alterations in Security. If upon its review, the

appellate court requires additional security for suspension

of the jUdament, execution of the judgment shall be suspend-

ed for twenty days after the order of the court of appeals

is served. If the appellant fails to comply with the order

within that period, the clerk shall notify the trial court

that execution may be issued on the judgment, but the appeal

shall not be dismissed unless the clerk finds that the bond

or deposit is insufficient to secure the eosts. The addi-

tional security shall not release the securit" previousl v

posted or alternative securitv arranqements made.

If the clerk finds that the original supersedeas bond

or deposit is insufficient to secure the costs, he shall

notify appellant of such insufficiency. If appellant fails,

within tWenty days after such notice, to file a new bond .or

make a new deposit -in the trial court sufficient to secure

payment of the costs and to file a certified copy of the

bond or certificate of deposit in the appellate court, the

appeal or writ of error shall be dismissed. The additional
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security shall not release the liability of the surety on

the original supersedeas bpnd.
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COM~ENTS TO PROPOSED RULE 49
TEXAS RULES OF APPELLATE PROCEDURE

Paragraph (a). Comment l: Proposed Rule 49 provides

the appellate court with the power to review the trial
court's exercise of discretion reqarding the amount and type

of security necessary to suspend execution of jud9lents.

This proposed rule makes clear that appéllate review for

insufficiency or excessiveness of security extends to all

types of judgments.

Comment 2:
;f

This paragraph recognizes that the appel-

late court måy review the trial court i s exerçise of discre-
tion before the appellate c()urt' s : ju:dSdiction - attaches by

seeking writ of mandamus.

Comment 3: The court of appeals reviews the trial
court i S determination as to amount and type of security for
insufficiency or excessiveness.

Comment 4: The review by the appellate court is
limited to whether the trial court abused its discretion at

the time the trial court set the security. In situations

where changed :"stances may justify a modification of

the security arrangement, the party seeking modification

should first apply to the trial court for such modification

pursuant to Rule 47.
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COMME~TS TO PROPOSED NEW PARAGRAPH (k)
TO BE ADDED TO RULE 47

Paragraph (kl: Ccmment 1: This paragraph is a pro-

posed addition to. the present Rule 47 that seeks to provide

the trial cCUrt with authcrity to suspend executicn of all

or part cf a Judgment in the exercise of that court i s
discretion. ,

This proposed additional paragraph seeks to

give the Texas trial COurt discretion like that exercised by

the federal cOUrts under Rule 62, Fed. R. Ci~. P., and Rule

8 (a) ,Fed.R.. App. P.

Coment 2: This proposed ~aragraph goes cnly to.
"enfcrcement" of the jUdgmènt by executicn: it dces not

purport to. affect judgment liens as established by the Texas

Prcperty Code.

Comment 3: This prcpcsal differs from the earlier
prcposed new paragraph (k) previously rejected by the

Advisory Ccmmittee in that the trial court wculd determine

whether to stay the Judgment (and would have ccntinuing

jurisdicticn to. do so pending appeal) subject to. review by

the ccurt of appeals. Trial ccurt determination and fact

finding is more apprcpriate than fact finding in the appel-

late court. The new prcpcsed paragraph (k) expressly
,

provides fcr review in the ccurt cf appeals. Review of any

decisicn by the court of appeals could be had pursuant to. a

mandamus proceeding in the Supreme Court.

Paragraph (kl. Comment 4: Proposed additional para..
graph (k) is substantially different from the proposed

paragraph (k) previously rejected by the Supreme Court

Advisory Committee with respect to what findings will

support a stay of the judgment. Under the earlier prcpcsal,
the findings necessary to support a stay of enforcement

required that the appeal not be frivclous or taken for

purposes of delay. However i in many, if nct the majority o.f

cases, that standard is. easily satisfied. The new propcsed
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paragraph (k) would require a stronger standard of proof of

a substantial case on the merits of the appeal. If the

factors are to be stated in the rule itself as 
mandatory

criteria, then the lesser standard of "substantial" care on

the merits may be preferable to the federal rule criterion

of "likelihood of success" on the merits, of the appeaL.

Even the federal cases recognize that the lesser "substan-

tial case" standard might be applied when the other criteria

weigh heavily in favor of the stay of the Dudgment. Ruiz v.

Estelle, 650..F.2d 555 (5th Cir. 1981~. Thus, the possible
,. .

standards in increasing degree o.f .difficu1ty for' 
the appel-

lant would be (1) the appaal is not frivolous, (2) the
appellant has a substantial case on appeal or (3) the
appellant has âlikelihood of' success on appeal.

The previously rejected paragraph (k) also did not

require the appellant to make a showing that he would suffer

irreparable harm if a stay were not granted or the judgment

not suspended. The underlying theory of Rule 47 is the need

to protect the judgment creditor who has obtained a judg-

ment. That purpose may not be adequately served unless the
appellant is required to show that he would sustain irrepa-

rable harm absent a stay.
,

In the proposed new paragraph (k), the other findings

stated to be necessary before judgment may be suspended are

those applied by the federal courts pursuant to Rule 62,

Fed. R. Civ. P.,' and Rule 8, Fed. R. App. P. The federal
courts require that the appellant make a showing that he

will suffer irreparable harm if the judgment is. not sus-

pended and that the granting of the suspension of the

judgment will not substantially harm the appellee. ~ ~
v. Estelle, 650F.2d 555, 565 (5th Cir. 1981): U.S. v.

Bavlor university Medical Center, 711 .F.2d 38 (5th Cir.
1983): O'Brvan v. Estelle, 691F.2d 703 (5th Cir. 1983):

U.S. v. State of Texas, 523 F. Supp. 703 (E.D. Tex. 1981):

Comments to Proposed New Paragraph (k)
To Be Added to Rule 47 -- Page 2
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Poplar Grove Plantinq and Refining Co. v. Ðache aalsey

Stuart, Inc., 600 F..2d 1189, 1191 (5th Cir. 1979).

Comments to Proposed New Paraqraph (k)
To Be Added to Rule 47 -- Page 3
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PROPOSED NEW PARAGRAPa (k)
TO BE ADDED TO RULE 47

Paraqraph (k). In lieu of a supersedeas bond, a Rule

48 deposit, or any portion of either thereof, the trial

court may order a stay of all or any portion of any proceed-

inqs to enforce the judgment or order appealed from pending

an appeal, upon a showing by the appellant and finding by

the trial court that the appellant has a substantial case on

the merits of the appeal: irreparable harm Jill be sustained

by the appel~ant if the jUdgment is not suspended; granting
-,"

the suspension would nc:t $ùbstan1:ially hàrm t:he appellee:

and granting 'the' suspension- would serve the interests of

justice.
The trial' court l s order granting any stay of enforce-

ment shall provide for posting security or alternative
security arrangements taking into account what secu!ity is

required to secure the plaintiff in judgment against any

loss or damage occasioned by the delay on appeal, as well as

the interests of justice and the relative equities of the

parties.
The trial court will have continuing jurisdiction to

vacate, limit, or modify the stay for good cause or chanqed
,

conditions during the pendency of the appeal. A motion to

vacate, limit, or modify the stay shall be filed and deter-

mined in the trial court. The exercise of discretion by the

trial court is subject to revi.e\11 by the appellate court in

which the appeal is pending, or prior to the time that the

appellate court jurisdiction attaches, by a writ of mandamus

in the court of appeals.
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