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TEXAS SUP COURT

VI SORY BOARO I NG

September 13, 1986

CRA! N SOULES. Let'. bring this
meeting to order and get started 0

WeBre going to take the last paragraph on

Page 8. Is there any controversy over the --
ok ay. I 1m sor ry. On Pag e 153 of tbe mater i als,

the last paragraph of Rule -- proposed Rule 279

is all that & s left of that Rule to work on tad .

Bad1 , is there any change in that current

1 alfJ?

PROFESSOR EDGAR: Yes, it just says

that the words "legally. or "factually~ have been

added because lots of people have argued from time

to time, "What is tbat, 18 that legally

insufficient evidence or factually insufficient

evidence?- And clearly it means, I think, legally

sufficient, certainly after verdict. And since

you can't make a factual insufficiency argument

before verdict, we thought to remove any doubt

about what that means, to let people know it means

botb.. So that. s why we \vere recommend ing that be

included.
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1 CBAI MAN SOULES: Does tha t-- in
2 effect, that's stating in the rules sometbing the

3 rule did not state, but wbich was understood by

4 everybody to be the law anyway?

5 PROFESSOR EDGAR: Well, it wasnl t
6 understood by everybody because people argued

7 about whether or not that meant legal or factual,

S when, any way you look at it, it means both. So,
9 we just thougbt we would clean it up. It really

10 has become somewhat redundant, maybe, but we were

11 just doing that to make clear to the bench and bar

12 what's --
13 MR. WELLS: Well, if it's legally
14 insufficient, you make the objection before. You
15 know, this kind of lets you bide bebind the law,
16 donUt it?
17 PROFESSOR EDGAR: Bu t you l ve always

18 been able to do that by filing a Motion for
19 Judgment N.O.V. We haven't changed the law any by

20 this..
21 CHAIRMAN SOULES. This is what tbelaw

22 is.. It just states it expres.1Y' whereas the rule

23 previously did not so state it..
24 PROFESSOR EDGARI That's right.
25 CHAIRMAN SOULES. Any -- is there any

512-474-5427 SUPREHE COURT REPORTERS PRISCILLA JUDGE
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1 objection to this?
2 JUDGE TONKS: I'm not sure I
3 understood what change he made.

4 CBAIRNAN SOULESi 1 xigbt, Judge~
5 As Hadley was saying t in tbe past, raising

6 insufficiency of the evidence ~~

7 JUDGE TUNKSi Factual insufficiency_
8 CHAIRMAN SOULES: -- was done after
9 verdict .- either factual or legal in.ufficiency.

10 For example, even though you can object to
11 the submission of an issue based on legally
12 insufficient evidence -- there i. no evidence to
13 .upport it -- even if you did not do so after
14 verdict, you could move for a Judgment N.O.V.

15 because there was no evidence to support it. So
16 you could actually raise that after verdict even
17 though it wa. not raised before.
18 JUDGE TUNKS: But you canWt ask for
19 wbat bothers me is tbis Lerminology here. It
20 appearS to stat. -- to infer that a basis -- that
21 an objection to an issue becau.e there is factual
22 insufficiency is sufficient to keep it from being
23 submitted. That is not correct.
2 4 C HA I aHA N SOU L B S : T bat $ s cor r e ct. You

25 -- tnetees no question that you properly stated

512-474-5427 SUPREMB COURT REPORTERS PRISCILLA JUDGE
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1 the law there.

2 JUDGE TU S: ~he fact that this
3 language sU9gests that to me might also suggest it

4 to somebody else~ The claim that the evidence is

5 factually insufficient .ay be made after the

i submission to the jury§

7 PROFESSOR EDGAR: Well, tha t' s a
8 correct statement of the law because that'. tbe

9 only time it can be made.

10 JUDGE TUNKS= That's right. But it
11 infers that factual insufficiency could be maae
12 before the case i. submitted to the jury.
13 CHAIRMAN SOULES~ Of course, it cannot

14 do so.
15 PROFESSOR EDGAR: I don i t read that --

16 JUDGE TUNKS i I think probably Badley

17 corrected 1t. I just didn't under.tand him clear
18 enough. I think you took out the word Ufactually.
19 here; did you not?
20 PROFESSOR BDGARI No. you see, the
21 r u 1 e as i t now read s jus t . a y s, ø a c 1 aim t hat the
22 evidence was insufficient to warrant the
23 .ubmisSion may be made for the first time after
24 verdict."
25 JUDGE TUNKS: Yes, sir.
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1 PROFISSOR EDGARi And people bavet
2 from time to timet .aidn uWell, does that mean

3 legally insufficient evidence or factually
4 insufficient evidenc n .ell. actually it m.ans
5 both, and that's what we've said.

6 JUDGE TUNKS: Well, you cannot
7 pas.ibly file an objection to the submission of an

8 issue on the grounds tbat the evidence was

9 factually insuff ia iea t to sustain it -- to vo id or
10 .ubmit it.
11 'ROrBSSOR EDGAR. Doe. this ind icete

12 that ou can?
13 J UD GET U NK S ; I t bin kit doe.. I t d i d
14 to me.
15 PROFBSSOR BDGARI Wel1, that's not our

16 intention.
1 7 J UD GET U NK S i Well, t hat D s all rig h t .

18 PROFESSOR EDGAR: And certainly tbat
19 was not ø_

20 JUDGE TUNKS. I ju.t wanted to clear
21 tbat up in my own mind.
22 CHAIRMAN SOULES. All rigbt, any
23 further discussion on final paragraph of RUle 219?
24 Okay. Those in favor of recommending tbe

25 Supreme Court adopttbis final paragLaph, show 'by

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 hand s.. Opposed? Tba t l $ un an imou 5 11' r ec: ommend ed,

2 then..
:3 ~Ul.. RAGLAND i: Lou, may I ask a

4 question?

5 CHAIRMAN SOULES: Ye., sir.. Tom
6 Ragland..

7 MR.. RAGLAND: As usual, i;m about two

8 days late on things. In the first paragraph,

9 third 1 ine -- we were talk 11'g abou t tbat ye.terd BY

10 -- did we leave the word ~limiting. in there --

11 .lim1ting c:onstructlon~?
12 CHAIRMAN SOULES: No, it was taken
i 3 ou t..

14 MR. RAGLAND: Taken out?
15 CHAIRf-iAN SOULES i: Yes, sir..

16 PROFESSOR EDGAR: We deleted the whole

17 paragraph, not just that part of it, Tom..
18 CHAI RMAN SOULES tAll r 19 ht ro Now,

19 we're going to move to Rule 286.
20 .. SPARKS (San Ang elo); Can you tell
21 me how Rule 279 finally reads?

22 eHAI RMAN SOULES = Well, Sam, it

23 read s --
24 R.. SPARK S (San Angelo); What was

25 done in the first big paragraph on Page 71

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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i CSiUR14AN SOULES i On, before \'IE! leave

2 that~ we need to raise Harry's concerns of

3 yesterday whether or not we should submit

4 Jlfactuaiel or inSe.rt "factual~ in ..- on Page 152,
5 in the paragraph that's in plain type, not in

6 italicized type, in the fifth line, before the
7 word ~element~n Anybody have a chance to --

8 PROFESSOR EDGAR; Well, it certainly
9 wouldnlt hurt anything, and if itls a cause for

10 concern then I certainly have no problem with
11 including it~
12 CHAIRMAN SOULES: Bill, what do you
13 think about inserting the word WfactualO in that
14 fifth line? It's a matter Harry had concern about

15 and you were

16 PROFESSOR DORSANEO: I don't like the
17 idea of it. ¡ thought about it, and I think it

18 will create confusion.
19 CHAI RMAN SOOLES: Why s 01
20 PROFESSOR DOnSANEOi Well, we're
21 really talking about deeming a component element

22 of ..- we are really talking about a legal element.
23 if we're going to tallt about anything. Weire

24 talking about deeming that the judge found that a
25 particular component was .upported by sufficient

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 evidence. I don~t -- I just don1t th the word

2 fifactuald adds anything at all.
3 MR. REASONER: Well, I -- Luke, I ve
4 thought about thi. further and the thing that

5 bothers me, if you will look back -- and I didn1t

6 get. chance to talk to Badley about it this

7 morning -- but the old rule referred to deeming

8 the issues themselves, you knOW, which I take to

9 be the i..ues that would have been submitted to

10 the jury.
11 PROFESSOR EDGAR: The fact issue.
12 MR. REASONER; The fact issue. Why
13 wouidnVt it work, Hadley, if you just substituted
14 Hquestions, fi because as I understand the deemed
15 issue practice, you never went back and thought

16 about whether the issue was too broad or too
17 narrow, or bow many issue. there would have had to

18 have been. You were just deemed tbe answers to

11 bowever many issues were neces..ry to support the
20 cause of action, assuming you bad a sufficient
21 submiss ion for them to be nec.ssar ily reparable.
22 So why wouldn q t it work just to put "question."?
23 PROFESSOR EDGAR; Well, tbe problem
24 that I have conceptually with that, Barry, is tbat

25 wi tb a broad-form ques t ion n a ques t ion in aii

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 probability i8 going to consist of what .. used to
2 think to be an independant ground of recovery or

3 defense ~-

4 MR. REASONER: Well, but
5 PROFESSOR EDGAR. aad we don ~ t
6 really mean that, you see.

1 MR. REASONER* No, but for fide iag~
8 ever to co.. up, somebody has got to say, bere 1s

9 . question that .as not a.ked to the jury, or

10 maybe tbere are two questions that .er. not asked
11 to tbe jury. Tbey really got to say they were

12 questions that were not asked to the jury~
13 PROFBSSOR EDGARI No, that ~ s not wbat

14 we were talking about yesterday. We were talking
15 about a situation in wbicb a question was asked,
16 but it was factually deficient with r..pect to an
17 essential component of that question. If welre
18 talk lng abou t fraud, for exampie.
19 HR. REASONER; But tbat~s another way

20 of say ing, Hadley, if fraud cons ists of A, Band
21 C, we didn't ask C to the jury, There is a
22 factual inquiry that we. not made, Whether because

23 of the definition or the way tb. question was
24 asked. So there was a question that was not
25 asked, and tbat1s really what you want deemed, is

512-414-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 tbe juiy.s factual response to C.

2 So it seems to me that the use of Øquestion-

3 really is parallel witb the prior practice. Wben

4 you inject the notion of an element, by wbicb I

5 take it you mean in this instance, an element of .

6 cause of action in a legal concept, that's

7 radically different from our prior deemed Issue of

6 practice..
9 PROfESSOR DORSANBOI No. I don~t tbink

10 it is, because we're deeming that tbere is

11 evidence -- welre deeming a finding, .11 right?
12 The findings are what are deemed and there are
13 findings on partiCUlar --
14 MR. REASONER~ No, that'. -- that may

15 be what you are doing in your bead; tbat l s not
16 wbat this language says. It say., "deeming" --
17 PROFESSOR DORSANEO~ Well, I think you

18 need to read the language mOre carefully if you
19 don't tbinK that's what it says.
20 MR.. REASONBR: All right.. Well, read

21 it. It says, -deeming the element.- It's not

22 saying it's deeming any finding, it'. not sing
23 it's deeming the answer to any que.tion. It's

24 saying it's deeming an element of a cause of
25 action..

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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CHAI aMAN SOULES: I th ink Bar ~ s 90 t

a -- b.. raised a new.attar bere and I ink it
need. to be .ddr....d. Sam Spark.. S Angel0.

MR. SPARKS (San 9 0) i I don l t

think it's. new m.tter. kick this thing

around yesterday ten times. d Judge Pope sat

there, and we used the example. of five elements

of fraud. Now, one of them 1s omitted. That's

wbat we've been talking about all tbi. time.

And I was told yesterday -- both Edgar and

Bill said that was a legal element. You know. one

of the five requirements is omitted from the

instruction thatis given to the jury and it's
going to be deemed. That'. what we kicked around

yesterday. And it's not factUal. it's just an
element. And in that c..e it's. legal element.

This is not a new -- we talked about this

yes terd ay for two hou rs.
MR. REASONBR. Well, are you

suppor t ing me, Sam?

CHAIRMAN SOULES~ Well, let me say

this; From the

R. SPARKS (San Angelo) = I don' t want

the word "factual" in there.. I think it creates a

problem, Without it in there, it covers both

512..474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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factual and legal.

HR. REASONER; I think you're right,

and that ~ i why i tbink it ougbt to say

" qu e . t ion s . "

MR. SPARKS (San Ang Q) I 11. let's
vote on it.

PROFESSOR EDGAR# Well i the thing --

if it says equestion.,n thoughi Barry, it just

iays "when the ground of recovery of dense
consists of maze than one question. ~ ok ? The
jury is asked, "00 you find that the defendant.s

negligence proximately caused the plaintiff's

injury? What amount of damages, if any?" The

jury anSWeXS damag..; does not answer question

do.. not answer the liability question. en
you; reg oing to deem a f tnd lug of "yes" on the

first question that w.. not an.wered? That's not

what we intend here. We're talking about when a

question contains more than one element.

PROFESSOR DORSANEO: See, and before

it was one question per element, before, under the

old scheme. That i s why it .aid n issue" before,
because each element had to have it's own separate

question UDder the separate and distinct scheme.

PROFESSOR BDGAR: Its component part.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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i PROFESSOR DORSANBOi It. piece. Rov,
2 maybe "element- isn l t a very good word, but it

3 comes as clos. to identifying what we have always

4 been talking about a. anytbing .1.. we b to u.e,

5 I think" And when you say ~faatu.l element, ~ I 1m

6 not sure wbat a -factual element" is.

7 i-iR... SPARKS (E1 Paso) = What is wrong

8 with the Use of the word ~ issueR in this

9 particular
10 PROFESSOR DORSANEOi aeCaD.. it
11 do.sn § t mean anything.
12 PROFESSOR BDGAR: Becau.. it creates
13 an ambiguity because "issue" in the before time -~
14 before we changed it -- meant "question~ and not

15 "legal issue. n I really th ink that) s the problem
16 with the current rule. It s the word · issue. in

17 it, and we donI t know whetber fi1.su.- m.ans issue

18 in the sense of component part of . claim or a
19 defense, or question, wbich could be bi9geZ than
20 one issue in the sense that you are mentioning it.
21 Really, that l s why I suggested we change it
22 to "element. ~ I 1m not completely happy that

23 "element" -- Relement" isn W t great -~ but I
24 wouldn l t want to say "part&" When I bear ~partsi"
25 I start thinking about cars, Bee? I have to talk

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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Ueiement~ -- that1s as close as i can co.e. And

it r.ally isnlt a factua1 element, it's an

ele.ent, like materiality is an ele.ent of . frauQ

case..

C SAl RMA N S au L E S : Do we h a v. t hr..

alternatives? One tbat we just leave ~ ementÖ

tbere without any modifier. The second, tbat we

modify element by inserting the word ~f.ctual~

~f.ctual element.~ And then, tbird, that we

replace Pølement~ with the word -question.-

Now, are those the three alternatives that

are before the bouse?

R.. REASONER: No, I would . ay you

could not completely replace -- because I think

Hadley is right. The preparatory language doesnl t

make sense if you use Wguestion." But it seems to

me that, when you get down to what it is you are

deeming, that you could substitute -questionU for

"elementl1 there.

CHAiRI~AN SOULES: Barry, tell me

exactly how that would work because that -- i 1m

raid ! don' t yet understand..

R. REASONER; It may well bø that I

don't understand, but I think down at the end when

you say, "and ..ke a file written" well,letis

512-474"'5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 .ee~ Wbere you have the last ele.ent ox ele.ent.,
2 I believe it would wOrk if you substitut

3 -questionfi there~

4 CBAI SOULESi Rusty.
5 . NS i I ..an the whole tb lag
6 is modified when you get right 40wn to what it is

7 tbat we are deeming it talk. about. if thex. is
8 factually suffieient evidence to support a finding

9 tbereon.

10 It's. finding on an element of a cause of

11 action, or a ground of recovery or a ground of
12 defense. And that1s a finding wbich is as close
13 as we can come in the current practice to
14 describing whatever tbe animal is, because wben
15 you submit to tbe jury a question witb a whole
16 bunch of definitions and instructions in a broad
17 form ~~ we can call tbat a ~jury finding,. or we
18 can call it an ~implied findingQ when we get to

19 the nonjury situation ~- but to call it a
20 -question" is wrong, to call it an "instruction"
21 is wrong, and to call it a "factual finding" is
22 not necessarily accurate. But it doesnlt make any
23 difference wben you talk about factual elements
24 because we talked about findings here. That's a.
25 c 1 ear as it n e ad s to be $

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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People are going to understand how this work.

the same way it used to work, to tbe extent that

it ever worked; and to the extent that it didn't

work, it ain1t going to work again. But that's

not a Dew problem. We en It cr.at i any new

problems that weren it there before.

CHAIRMAN SOULES: We i that l s

debatable, but we did that yesterday.

MR. REASONER: Yeah, well, I -~

CHAIRMAN SOULES: Justice Wallaee.

Excuse me, Judge, I didn't see you.

JUSTICE WALLACE: The perception I get

sitting bere listening -- and I certainly share in

what I l m abou t to say ~- is that I'm not sure

anybody in bere understands what this says. And

if this group doesn't understand it, how in tbe

world is that trial judge going to understand it

up tbere aD the bench when you start hitting him

with it?
Now, if I understood Hadleyls e lanation

yesterday, tbis was intended to cover an

alternative ground of recovery or defense tbat was

lacking in the legal or factually .ufficient

evidence.

. INS; NO$
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PROFESSOR BDGAR: No, that wa. on tbe

top of Page 8, Judge Wallace, wbicb we bave

eliminated.
JUSTICB WALLACE.

PROFESSOR EDGAR:

Ob, Ii. SOXEY.

We i re talk i over

bere on Page 152*

JUSTICE WALLACE i That' s wbat I get

for coming in late.

PROFESSOR EDGAR: I share Rusty's

view. This is not intended to cbange tbe la. in
any way the mechanics of ~d.emed findings,. Barry.

We're just simply trying to find a word which is

sufficiently descriptive to cover the changes we

made yesterday. And I don't really -- to wbatever

extent it wa. confusing before, it will remain

confusing, but to wbatever extent it was

explanatory, it will continue to be so.

PROFESSOR DORSANEOI Well, all I can

say i8 wben Badley and I went tbrougb this at the

1a.t meeting, Rusty, we sat down and tried to make

it mean what it bas .1ways meant, in terms of tbe

cbange from narrow as you practiced to broad as

you practiced, to preserve it This is as close

as we could come to getting it to be the same as

it ba. been for -- since it was invented. And I i m
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confident that pU'l:ting l'factual'~ is go 9 to

make a bigger probiem than !tis going to do an

!mprovement~ And what the problem ~~

Z,U:l." REASOt\!ERi: 11, i 1m not c f ent

either w , but II. persuad by Rus .s
thus!a.. tbat we can't improve OD it at tbe

moment and we might as weii move on ~

CHAIRMAN SOULES: Well, is eve body

satisfied that we leave tbis the way we left it

yes terd ay?

JUDGE TU St Resigned to it, instead

o f be in 9 s at is f ied .

eRAI N SOULES. Resigned to it, all

rig b t ..

Let's go on to 286.. Is there a controversy

about this?

23

MR. SPARKS (San Angelo) Luke, my

question is still the same, 18 tbe first paragraph

just like it's written? Is tbat what we have

adopted, no changes?

PROFESSOR EDGAR: No, we added after

tbe underlined portion, ~submitted or requested,.

we said, -are waived. instead of .shall be deemed

24 .. waived..
25 MR$ SPARKS (San Angeio): All right,
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