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BOARD MEETING

November 8, 1986

CHAIRMAN SOULES: We jﬁst handed out a
handoutf This first item, 685, we've talked about
this before§ The reason it's coming back again is
that it was sent here and to the COAJg We have
acted on it and rejected it. That doesn't mean we
can't take it up again, And then they acted on it
-« or at least it's come back again from them,
Does anyone have any feeling we need to reconsider
our former action of rejecting this suggestion?

MR, RAGLAND: I move we reject it.

CHAIRMAN SOULES: Okay. Mﬁvad.
Seconded?

JUDGE TUNKS: Secondf

CHAIRMAN SOULES: All in favor show by
hand of rejecting itf Opposed? Okay. That's =~-
let me see the hands again wanting to rejectf
There is a vote against. Those who xeject.

Five. And those who want the rule, One.

PROFESSOR EDGAR: Luke, attached to
the back of that --

CHAIRMAN SOULES: The next --

512~474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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PROFESSOR EDGAR: Go ahead?

CHAIRMAN SOULES: The next thing we
have is Jerry Wicker's suggestion on changing --

PROFESSOR DORSANEO: We pick them
anyway. We just f£ile them first.

MR. BRANSON: He was teasing Dorsaneo
about being the majority of one.

CHAIRMAN SOULES: Oh, in San Antonio
it doesn’'t make any difference because every judge
sits in every court, 80 it makes no difference
where you file.

MR, TINDALL: No. but he's talking
about the practice of going straight to the judge
before you file it.

CHAIRMAN SQULES: It s8till doesn't
make any difference in San Antonio.

PROFESSOR DORSANEO: ©Nobody does that
anywhere, do they?

MR. TINDALL: Well, that's what he's
talking about in his letter.

PROFESSOR DORSANEO: I knowu But that
doesn't happen anywhere? That's why he wants to
have the rule say what happens.

CHAIRMAN SOULES: Actually a judge

shouldn't grant a TRO until the clerk's filed it,

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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but that trial court can handle that. They can if
they want to. |

MRf TINDALL: %The practice is commonly
done, It's =~ you £ind the Judge wherever you
£ind him and get him to grant it ahd then you file
it later.

CHAIRMAN SOULES: The Judge can file
too. The clerk doesn't have to file,

Okayf On these suggestions of Jeremy Wicker
for 621 ~~

MR, RAGLAND: What page are you on,
Luke?

PROFESSOR EDGAR: Look at the very
last page of the handout.

CHAIRMAN SOULES: The last page of
this handout, page 18. It was 18 of his letter
but, this is 621 and it just changes a c¢cite in our
rule from a Civil Statute to a Civil Practice
Remedies Code. Any opposition to that?

PROFESSOR DORSANEO: May I take a look
at 621(a), please? .

CHAIRMAN SOULES: Okay.

PROFESSOR DORSANEO: Because there are
two statutes.

PROFESSOR EDGAR: 3773 is the only one

512~474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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PROFESSOR DORSANEO: I know, but there
are two statutes that deal with this problem of
dormancy. And I want to make sure that, in fact,
the current rule makes the right reference.

PROFESSOR SOULES: It's on page 226 of
vour purple book.

MR. TINDALL: That 3773 is simply that
l0~year statute, isn't it? Vitality of a
judgment,

PROFESSOR DORSANEO:; Uh~huh. I think
it will be all right.

CHAIRMAN SOULES: Okay. No
opposition? That's unanimously appro#ed. Now,
let's go to 169 and the matter that we were
talking about vesterday, which is the -~ what page
is that?

PROFESSOR EDGAR: 160 -~ oh.

CHAIRMAN SOULES: 1In the materials.,

PROFESSOR EDGAR: I don't know.

CHAIRMAN SOULES: Page 148 in the
agenda materials., Mr. Sulak, Lefty'’s -~ I don't
know how to say his partner's name. I've been
mispronouncing it. And Tom Ragland, where is he?

MR. RAGLAND: Right here.

512-474~-5427 SUPREME COURT REPORTERS CHAVELA BATES



10

11

12

13

14

15

16

17

18

19

20

21

22
23
24

25

7

CHAIRMAN SOULES: Tom, excuse me, I
didn't see you there. You changed seats from
yesterdayf You had comments you wanted to make
about Mr. Sulak's suggestionf Those arxe in order
now.

MR, RAGLAND: All right? It seems to
me ~-- I've got two complaints about the method of
placing the burden of proof and the burden of
proof itself. Those are my two complaints. In
the first place, as the rule is presently written,
there's practically no burden on the person who is
trying to withdraw the admission. The rule states
that it may be withdrawn or permit -- the Court
may permit withdrawal when the presentation of the
merits of the agtion will be subserved thereby.

Now, I can't think of any argument that
wouldn't meet that burden of proof? You just say,
vou know, I want to because I need tof And then
it goes on and places a very difficult burden on
the person who has been relying on these
admissions for any given length of time by stating
that the party who obtained admission fails to
satisfy the Court that withdrawal or amendment
would prejudice him in maintaining his action of

the merit.
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Fails to satisfy the Court is probably a
burden that can't be met if the Court just says
I'm not satisfied. I mean, there is just no rule
for appellate review or anything else there that I
can see., It just looks like to me those two
things ought to be re-worded to place the burden
on the person who is seeking to withdraw the
admission to show some good grounds for it and
then go further to show that the person who has
been relving on these edmissions won'’t be
prejudiced in some fashion and not put the burden
on the person who has been relving on them.

I don't have any specific language that I'm
going to suggest, but that's my complaint about
that portion of the rule.

MR, MCMAINS: Luke, we adopted
vesterday, did we not, the provision with relation
to 166(b)?

CHAIRMAN SOULES: Yes, that's
already ~--

MR, MCMAINS: Time 1imit$. So, we
fixed that prcblemg

CHAIRMAN SOULES: That's taken care
of .

MR, MCMAINS: I suggest that we shift

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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the burden of proof to the movant, which I think
under 166(b), is where it generally is for any
kind of delay in supplementatiang
What's the provision with regards to the
experts within 30 days? Don't we have a --

CHAIRMAN SOULES: It's 30 days.

MR. MCMAINS: No, nof But, I mean,
isn't there a provision in there for allowance of
doing it otherwise within the 30-day period, but
you've got a higher burden?

CHAIRMAN SOQULES: Right,

MRf MCMAINS: It's & pretty
substantial burden, I think, according to Judge
Guittard's opinion.

CHAIRMAN SOULES: It is? And I’'m not
even sure it's all in the rules --

MR, TINDALL: Well, this puts the
burden on the party seeking to change it.

MR, MCMAINS: It doesn't, It says the
burden on the party seeking to change the rules,
ma:ely that the merits will be subaervedg And
then it -- the burden then shifts to the other
side to show that it used prejudiae.

MR, TINDALL: Well, I understand, but

yvyou've got a heavy burden going in to show that
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the admission was in error., You'lve got to
demonstrate that to the Court or he won't let you
amend .

MR, MCMAINS: No, IT'm not ~- I don't
read the rule as being all that restricted.

MR, BRANSON: Here's what happens so
many times in practice, One side gets a request
for admissions in, and rather than take the time
to adequately investigate in order to aanswer the
gquestions, they just give it to a paralegal and
sit down and answer them. And then they start
preparing their case a year from then and realize
that they didn't do theilr investigation at the
time they answered the requests for admissions,
And the other party has been relying on them,

And I think if you strengthen up the rule and
put some teeth into it, it will reguire the
parties to do their investigation at the time they
receive the requests for admission so that you
don't get nonbased reliance which is what seems to
have distressed Tim. And certainly anybody that'’s
been in practice a long time has been down at the
courthouse where his opponent did just that to
him.

And it's really, if you relied on it, guite

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

11
an inaonveniencef I move we change the burden to
the movant and strengthen it some, and Tim's
recommendation looks pretty good to me.

CHAIRMAN SOULES: What we've got right
now, though, is that admissions may be
supplemented by a party seasonably, I believe, is
the word,

MR, MORRIS: Well, really you can't
supplement an admission? You either admit it orx
deny it.

CHAIRMAN BOULES: Well, there's a lot
more to it than that, 169 puts a lot of burden on
explaining why vou can't admit or deny =~-

MRf RAGLAND: Well, but theyfve
already admitted it, Luke.

MR, MORRIS: But if you admitted or
denied it, there's really no way to supplement
that,

CHAIRMAN SOULES: Well, you could
admit part and deny part. You can =-

MR. RAGLAND: But that's a withdrawal
of the admissions that's already been made and
then coming back under the rule to either admit or
explain why they can't, And that's a problem.

CHAIRMAN SOULES: That's the statement

512«-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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that I'm trying to make right now, that there are
circumstances under which an admission is subject
to being supplemented., And that is taken care of
in 166b{5), But there is no -- there's nothing on
withdrawal other than in 169(2). And what I'm --
do we need this "or amendment,® because isn't
amendment and supplement ~-- is that -~ are those
the same or are they different?

PROFESSOR DORSANEO: As I can see,
Ywithdrawal® is eliminating the admission and
"amendment®™ would be replacing it with a denial.

CHAIRMAN SOULES: 8o, "amendment®
would have & meaning different from
“supplementationf“

PROFESSOR DORSANEO: As I've always
understood it, "withdrawal" leaves you with no
response and "amendment® is changing an admission
to a denial or a denial to an admission.

CHAIRMAN SOULES: That makes sense.
Okay. 8o, may permit withdrawal or amendment -~

MR, BRANSON:; Now, wait a minute. I
don't understand why the duties to supplement
changes Tim's problem. I mean --

CHAIRMAN SOULES: It probably doesn’tf

MR, BRANSON: I mean, I don't =~ I

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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think vou're taking us off on a rabbit trail
there, Luke, I don't ~- I think just because they
supplement it, it doesn’'t change the burden on
them. I mean, as far as I'm concerned, they had a
duty to supplement or answer it right in the first
place.

CHAIRMAN SOULES: Well, I'm not
attempting to take you on a rabbit trail. I'm
trying to determine whether the word "amendment®
-= I'm going to -~ I'm in agreement that we need
to do something about the situation for parties
attempting to withdraw an admission, and that was
Tim's problem.,

MR, BRANSON: Right.

CHAIRMAN BOULES: I'm there with vou.
I'm trying now to determine whethei we also need
to do something about a situation different from
his where there is an amendment, or is that the
same as a supplement?

Bill has convinced me that the amendment and
supplement are not the same. And wefre fixing to
write a rule that not only speaks to Sulak's
problem, but is also going to speak to thousands
of other problems faced in the practice. Aand

that's what I'm trying to do. I'm not trying to

512-474~5427 SUPREME COURT REPORTERS CHAVELA BATES
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go on a rabbit trial. I'm trying to put a
complete fix, if we can,

MR? BRANSON: The only place we
encounter amend and supplement, or that I do, is
in pleadings. And, that is, you have supplemental
pleadings which merely add to existing pleadings
or amended pleadings which replace it.

CHAIRMAN SOULES: 166b(5) is a very
broad rule, And it's been the subject of a lot of
appellate work lately open supplementing =--

MR, BRANSON: But would you deal with
supplement as a term of art as it's been used in
pleadings historically?

CHAIRMAN SOULESs No, That's not what
it means.

MR. BRANSON: How do we know that's
not what it means?

CHAIRMAN SOULES: What?

MR, BRANSON: How do we know that's
not what it means?

CHAIRMAN SOULES: Because, for
example, in the HEB case, a witness was refused
the right to testify because the party who had
answered interrxogatories and named that individual

and said he was somewheyre in Missouri had the
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party in the courthouse in San Antonio to testify
for trial and had never supplemented his
interrogatory answers to show that, in fact, that
party had been in Dallas and they knew it for the
past six monthsf That's what they‘xa talking
about supplementing discovery responses, I mean,
that‘s one case. And the judge held that that
individual could not testify., That was a plain
fact witness that was not an expert,

In other words, everything you can find out
that's different from your discovery responses
prior to trial you must disclose by
supplementation. You've got to do it for
depositions, You've got to do it for admissions.
You've got to do it for documents. You've got to
do it for interrogatories, Before '84, wvou only
had to supplement interrogatoriesr S8ince '84, you
had to supplement all discoveryf

MR, BRANEGN: But in that == in that
Lefty's right., You're not asked to give
dissertations in requests for admissions. You're
asked either to answer "yes® or "no."

CHAIRMAN SOULES: That's not right.

MR? BRANSON: Well, certainly, there

can be circumstances in which you will need an

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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explanation, But ordinarily,

CHAIRMAN SOULES:

lot more useful tool.

it, they c¢an only explain why

admit or deny.

to be an amendment,

CHAIRMAN SOULES:
now., After the discussion we
admission and supplementation
agree that it's noﬁ the same.
about withdrawal or amendment

welre talking about something

that. And the reason that yvou

16

a request for

admission is an admit or deny position.
Well, you do what

the rule says, and the rule says a lot more than

-= that the rule

says a lot more is that evervbody used to read
them 80 technically that every admission got
denied for one reascn or another.,. And the rule
says you can'’t deny, but you can explain if you're

in these circumstances., That'®s what made them a

MR. RAGLAND: I think, as I understand

they can either

MR, BRANSON: Admit or deny. And once
they've taken a position, gotten off the fence and
either admitted or denied, any change of that

position f£rom an admit to deny or vice versa has

Okay, I'm with you
had on'whether

wag the same, I
And when we talk
of the admission,

that's not under the
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purview of 166b(5).,.

MR, BRANSON: Right.

CHAIRMAN SOULES: And we do need to
fix it here. If we're going to do anything =-- I
mean, it has to be addressed here. It is
addressed here, We're talking now about changing
ite

MR, BRANSON: What's wrong with the
suggestion Tim makes? What would be wrong with
the suggestion he makes on 1497

CHAIRMAN SOULES: Well, let's see.

MR, TINDALL: Do you want the same
amendment, Frank, on interrogatories? You relied
on an answer to an interrogatory. They can amend
those without those heavy burdens.

MR, BRANSON: Well, in
interrogatories, vou're not generally dealing with
a "yves® or "no" position. And, generally., you're
dealing with tell me an answer to something, The
answers need Lo be supplemented periodically and
on occasgion to supplement active changes of
interrogatories.

MR, TINDALL: But, vou can amend and
really be caught short. I mean, if we're going to

get tough on letting people change any of these
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answers to all forms of discovery, I'm just
saying, then we ought to apply the same burden on
interrogatories. They'’re not going to let you
change vour interrog.

MR, MCMAINS: That is in the rule.

MR, MORRIS: It regqguires a showing of
good cause.,

MR, TINDALL: It's not the same burden
we're talking about putting on admiﬁsions?

MR, MCMAINS: The burden is greater in
my judgment,

MR, TINDALL: Pardon?

MR, MCMAINS: The burden is greater on
interrogatories right now.

MR, TINDALL: It is vight now, but
we're going to make it even tougher on
admissionsg -~-

MR, BRANSON: Well, but shouldn't it
really be when you're asking someone under oath
whether the answer to a question is %"yes®™ or ®no,*
and they give you a direct answer under oath that
it's one ~-

PROFESSOR DORSANEO: Not under oath.

MR, BRANSON: -~ and they attempt to

change it, I think it ought to be a heavy burden.
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MR, MCMAINS: The interrogatory rule,

right now, in terms ©f the compliance Rule 215 on
Abuse of Discovery in Section 5 which deals with a
failure to supplement has the burden now, which
says that yvou shall not be entitled to present
evidence on the issue unless the Court finds that
good cause sufficient to reguire admission
exists,

Now, that's a hell of a lesser burden than on
the admission‘practice. And the admission
practice is much more pernicious because with that
admission in place, even 30 days prior to trial,
it has discouraged you from conducting any
discovery at all on that issue. It's been
UNNEeCessary.

Now, it is absurd to take the position, in my
judgment, that that is not a more gregious
resulte. If somebody wants Lo answer an evasive
interrogatory or whatever, yvou know that vou're
going to have to prove that issue., It has not
taken the issue out of the case. Now, you have
the issue out of the case until 30 davse before
trial and you're operating under a pretrial order
or just the general parameters of discovery, all

of a sudden youfve got this reguest to put this
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issue back in the case and you don'’t have any time
to do any kind of other discovery.

CHAIRMAN SOULES: Lefty?

MR, MORRIS@ Let me give you an
example in the case that Tim was involved in that
led up to this letter.

He had a litigation where these people had
admitted that they were in a partnership. Well,
as a result of that, he didn’*t get the records,
their books, their bank accounts, I mean, because
he was dealing with a partnership. And he gets up
at trial and they say, this was wrong, we really
weren't partners, and we want to change this
admission. And a request for admigsion, when vou
have that in place, then that obviates the need
for proof. Very often in interrogatories it's
used for proof., You'll read it into evidence,

So, to me, the distinction is that these are
so much more compelling and have such greater
significance that vou should have a heavy burden
to change. You're, in essence, changing & theory
in your case when you change an admission.

CHAIRMAN SOQULES: Tom, I know you're
speaking the same way., 80 let's try to balance

this back. Does anybody feel differently?
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MRf RAGLAND: Well, I understand, but
I want to voice a distinction I think we're
overlooking, and that's the role of the two
discovery tools here. One is interrogatories on
the one hand and requests for admissions on the
other, and as I understand they play an entirely
different rolesé

Interrogatory is basically a discovery
mechanism which may or may not be admissible, It
may or may not be considered by the Court, but
only if it is properly introduced,

Now, a request for admission, as I view it,
is -~ the role of that is to fix the issues in the
case,. And those admissions are relied on not only
by the party who received them, but the Court. As
I understand the cases, a Court can take judicial
notice of that and make rulings based on those
admissions that are on file.

And, therefore, I think that anyone who wants
to change those ought to be able to convince not
only the party who received the admission, but the
Court who is not playing pass with the rules. And
it ought to be a more strenuous burden on other
discovery matters.,

CHAIRMAN SOULES: Well, we've had -~
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it comes back and we've discussed this matter, I
think -- Bill, maybe you recall with me that we've
discussed something about this burden of escape on
regquests to admit before. And part of the ease of
it was to try to get parties to respond to
admissions with admissions.

So, without the fear that they were
absolutely entrapped when they did so if they
found out later that they had made a mistake. And
I don't care what the test is, but we ought to
keep in mind that a broader use of admissions does
help the trial practice if we can encourage that
they be used instead of suppressed for fear of
real terrible consequences, inescapable
consequences, We probably need to give that some
consideration.

MR. BRANSON: You've got that escape
clause which it says, basically, as I interpret
the merits would be subserved is that an unjust
result would be reachedﬁ

CHAIRMAN SOULES: If tha;'s good
enough. I just want to be sure that we have the
other side of it in mind when we draw whatever the
test is and we're going to use wherever we place

the burden.
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MR, BRANSON: 1Is there some definition
of art for subserviating the merits of the case
other than unjust results? And that's what I've
always assumed it meant.

PROFESSOR EDGAR: How would you
propose, Lefty, to what -~ by what standard would
you require the party attempting to withdraw to
meet?

MR, MORRIS: Well, wvou know, I haven't
thought this out nearly as much as Tim, and I'm
just reading his letter. Of course, I discussed
it with him briefly. But I think what he proposed
is excellent, and that is, that the person who
wants to make the change in the admission, should
be able to show ~~ should show that, you know, go
ahead and keep it; the merits will be subserved,
but also show that the other side will not be
prejudiced and that good cause exists for the
amendment or withdrawal.

It seems to me like it's not too heavy a
burden to show that I have good cause to change
this. This has happened since we made this
admission. We've discovered this additional
information that we didn't know then or something,

you know., In other words, set up some burden.
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