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CHAIRMAN SOULES: We are going to
start with Proposed Rule 364-A, which that may not
be the best number for it, but that's the way we
called it so far. That information is set out at
Page 445, Actually, it would be a new rule. It's
on 446. And Hadléy has had a subcommittee working
on this and, as vou know, it is my judgment to
step aside while it's being debated so that there
wouldn't be any question about where somebody was
coming £rom,.

S0, let me éurh that over. The reason I'm
taking this out of order is there's a TTLA meeting
here in Austin today where some of our members
need to go, and we're going to try to get this out
of the way within an hour, if possible. Maybe it
won't take that long, maybe it will take 1an§er -
80 that they can, when iﬁ's done, go forward to
their other @eeting. And with that, Hadley, it's
your report.}

PROFESSOR EDGAR: I wish Rusty werse
here. Maybe he'll come in while we're talking
about it and I°'1l1l tell you somewhat of his
position in just a minute.

In reading th@ minutes of the last meeting,

our committee concluded that, really, what we are
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supposed to do was to look at this rule and
determine whethexr it might be a proper rule
without regard to the constitutional acts that
might be being held over our current rule.

And so, in order to do that, we looked at the
second circuit apinion in the Pennzoil case, and
some of the members of this committee were very
helpful in providing me with information which
they had already obtained.

Luke gave me some infermaﬁioq, Harry Reasoner
gave me some information, Kronzer did, Jim Sals
did. And we tried to compile all this
information, and I have it available for anybody
that wants to inspect it.

But aftér looking at all of this, our
committee was of the view that, as I aiatad in my
letter io Luke, the cammittée was unahimous iﬁ
concluding ﬁhat a rule of this general nature is
desirable; I'm talking about Rule 364~A,

Now whether it takes éhe precise form that we
have it in now is something that we really didn't
consider béc&use ihat had already gone through Ehe
Committee on Administration of Justice, and I
thought that would be more properly the Eubject of

debate here in this committee.
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But as far as the philosophy of allowing the
Court to, in certain cases, not require a
supersedeas bond of the type we now have, we felt
this was a desirable rule.

Now, that's basically what we have done.
Sam, have 1 carxeétly stated our position?

MR. SPARKS (EL PASO): That's right.

PROFESSOR EDGAR: Broadus isn't here
yet but he has concurred in this also.

Now, let me say that Rusty had some serious
quéstiana about Proposed Rule 364~-A, And I just
had an opportunity to talk to him about it very
briefly yesterday, and I really feel I would not
be doing him justice if I tried to speak for him.
But I just want ﬁo state that he does have some
question abéut it.

CHAIRMAN SOULES; Okay. Hadley is
going to conduct the debate if there is any debate
because I1'11l be identifying people to speak.
Rather, you would, so we're sure ho question that
gsomeone besides me has recognized all speakers who
care to address the issues.

PROFESSOR EDGAR: Is there any
discussion?

MR, MORRIS: Hadley, let me just

512-474~5427 SUPREME COURT REPORTERS
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comment. I'm awfully unknowledgeable, I guess is
the word that's used, regarding this.whole issue.
Could you just kind of educate me a little bit
about what the Court has said and what problems
you're trying to cure?

PROFEéSOR EDGAR: Well, of course, the
origin of 364-A as you see here on Page 446 was
something that was in the mill long before there
was ever a Taxaca/?ahnzoil case. And this had
gone through the Committee on ihe Administration
0of Justice, and ihay have proeofed it and sent it
to us for consideré&ion.

During that period, Pennzoil vs. Texaco held
in part ﬁhat our,staﬁute as applied in that case
was uhcbnstitutional. And I have a copy of the
opinion here if you want to take a look at it. At
least, that's the way we interpret it.

There's anoﬁhar kicker to that, though: that
the Court really spoke not only ho the supersedeas
bond aspect, but also to Eha féct that once a
judgment is abstracted, it then becomes a debt of
the companye.

And, therefore, in the~Texaco case, the
supersedeas bond coupled with the abstract of

judgment, simply precluded Texaco from obtaining a
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line of credit from anybody because they now had
an 11 billion dollar debt. So thase‘couplad
together, the Court said, rendered the supersedeas
bond unconstitutional as applied in that case.

MR, SPARKS (EL PASO): I don't know if
they really said *unconstitutional.“ What they did
say was that their 1985 theory, it was a taking of
property without due process ta execute the
judgment or to abstract the judgment you had to
use state officials, so it was under state law and
under thé Equity Relief of 42 United States Code,
1985. An injunction was appropriate in this
casgsae.

They go¢ on £0o talk about a lot of big
numbers, which, of course, that case has. But
really, ﬁha logic to it, I don't think, is
differentiated between whathar it's 11 billion
dollar judgment that one person or one firm has
trouble paying or 100 dollar judgment.

MR. SPARKS (SAN ANGELO): It shouldn't
be.

PROFPESS0OR EDGAR: That's right,
logically it shouldn't make any difference. And
also, there are, I think, approximately 35 states,

and I have the statutory references here if you
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want to examine them, which have a provisgion
gsimilar to cour current rule.

S0 I guess, if our statute is
unconstitutional across the board, then so is
everybody else's., I don't know whether misery
loves company is é comforting thought, but any
how, I'11 just give vou that information as well.

Bdt in spite of all of that, it was our
committee's view that we should have some
provision in our rule that in certain types of
cases the Court may do something other than
raequire a bond sgual to the amount of the
judgment.

JUDGE WOOD: Let me ask you this
gquestions: What would the proposed rule would do
under this situation? I know a case where a man

worth $200,000, and that's all, is being sued for

4 million. The plaintiff probably doesn't have

200,000,

Now, the judgment is taken for, say., 1
million or 500,000, or whatever it is. My man
simply, I say "my man®", couldn't supersede it, no
way in the world. And, on the other hand, if he
dogsn't, if his stuff served on his 200,000 is

gone in the hands of his plaintiff, and by the
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time he reverses it, if he does, why, that's
gone.

Would this rule addresa that, that he ought
to be able to put up everythihg he's got and hold
it for a while.

CHAIRMAN SOULES: Yes.

PROFESSOR EDGAR: Well, I ;Oul& think
S0,

JUDGE WOOD;s I weuid assume £h&t'e the
purpose bf if.

PROFESSOR EDGAR: Yes.

JUDGE WOOD: But I°'d be for such a
rule, of course.

MR. SPARKS (EL PASO): Well, what's
béan happening all over the state, but I know I've
goé six or eight cases just in our £firm even |
befdre Taxaco, is 1f you geﬁ a 1argé juégmanﬁ.
theté are éwa wéya to do it. Yéu aaﬁ mék@ ah
agreement wiﬁh the appellee. Now, usually when
the plaintiffs 163@. they don‘é lose é million
dbllars. When they lose, you're usually talking
abuué defandéht.

But you caﬁ méke an agxaemeﬁt for céah
a@nsidaratioh, or somé type of £hing, they'll

agree not to execute during the appeal, And
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éhat's not really good because usually it has, at
least, a theuzetical conflict batwaan the pérty
and his lawyer whose getting the money oOr gétting
part of it.

Or what has beeﬁ doha far more frequently in
large judgment caéas is you go into
reorgaﬁization, get an iﬁjuﬁction. And I khaw
that we had, our business lawyers had, six

" entities including the Texas Association of
Realéors in a reorganization uhtil some =-- these
were anti-trust césés - geﬁ included into iha
£ifth circuit.

All of them were reversed but none of them
could have beeh appealed. And so we f£ind that
with thé sophisticated c¢lient that does have a lot
of assets, your pléying a lot of games in
bankrupicy‘ And for the noﬁéophietiaéted client
who doesn't havé a lot of asaéta, they just go
under, and there's no relief.

And the féderal system -~ I lost a case for a
couple million dollars two years ago and got it
reversed in the fifth circuit. And I tried every
way in the world not to pué a supersedeas. It was
Jefferson Standard Lifé Insurance Company. They

could have one, but the premium was $68,000 a
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And so they finally cut a daal‘by putting up
‘some security with a company and got one issued.
But I tried every way in the world, even to put up
a CD in escrow for the appellee, and they wouldn't
do it because, of:csurse, they were trying to
negotiate a settlement. And that's not criticism,
they just wouldn't do it. It's just their own
strategy.

But in a federal court you can get it back.
I just got a check from them for $16,000 on that
supersedeas. But there's no relief. But the
relief, aven 1f we gave relief in the State court,
doesn't eliminate the problem as Judge Wood is
saying, and it's forcing lawyers, in my judgment,
to play games with the bankruptcy court. There's
not as much tarnish because every other person is
in bankruptcy now anyway it seems like.

But you go in, you convince the judge of the
situation, you get a stay ordered and“it just
remains dormant for eight months, a vear, howaever
long your appeal is. Something really needs to be
done, I think.

| MR, BEARD: It looks like the courts

are going to have to have some guidance. One of

512~474~5427 SUPREME COURT REPORTERS

ELIZABETH TELLO CHAVELA V. BATES




10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

10
tha problems that the plaintiffs are going to face
is that anticipating an adverse judgment. the
défendant, one, prefers himsélf. He puts a lien,
if he's go# that, to his compéhy for his
ebrpor&tion. He puts liens on all the propérty ﬁo
himself. He's tﬁe guarantor. He makes sure the
banke are covered if he hadn't up té that éima.
And the preference time is runmiﬁg. So
without guidance t0 the courts, they ha#a got a
lot of problens to try to face. Ig the party
seeking this relief going to file a schédula
showing what preferences made within the last
year? Iﬁ’s almost like you're going to force then
to f£ile a Chapter 11 or bankruptey petition as
part of the proceeding, bécausa a whole lot goes
on when the parties are anticipating én adverse
judgment. |
MR. SPARKS (EL PASO): There's one
other problen, too. And thaﬁ is, avén if you'lve

got the money and the assets for security,

dinsurance conmnpanies don't want to sell a

supersedeas anymore. The judgments are getting
large. You've got the exemplary damage, you've
got judgment, prejudgment and postjudgment

interest. There are very few companies that would
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write supersedeas above $500,000 how in the United
States.

MR. BEARD: We all know one of thé
ways you settle in é case in Texas you canhoi
collect f£rom this defendant if you doh't have ah
insurance. So yod settle or else, because we'll
see you never collect any money. And ih Texas,
that's generally t%true; they're very difficuli to
claim.

PROFESSOR EDGAR: We're talking about
Rule 364~A, Rusty. Wé just passed it. And I
stated that you had some concern about it.

CHAIRMAN SOULES: First of all, I'd
like to have the. committee's view as to whether or
not David ahd I aﬁd Ruaﬁy should even speak to
this. We all have sone hiaﬁary with it. which wé
might waht us to ahét@. Bui I doﬁ't wmﬁt to atart
that unless the committee is willing. Could you
see that, at least, Hadley?

PROFESSOR EDGAR: I'm recognizing that
you do have a professional interest in a case

involving this subject. I think we can take that

into consideration and listen to what you have to
S4Y «
MR, NIX:; I*d like to hear from you on
512-474~5427 SUPREME COQURT REPORTERS
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the experience part of it. After all we're
looking for an equitébla soluticn.

MR. SPARKS (EL PASO)s Just for the
record, there's not a rulé that goes by here thét
every lawyer ih here doesn't have some inﬁarasé ih
at any time.

MR. SPARKS (SAN ANGELO): I want to
hear what you‘ve go& to séy¢ I recoghiza bias aha
prejudice.

CHAIRMAN SOULES: Well, I was biased
and prejudiced on this about two and a half yéars
ago when it started. So that was before I had &he
case. And that was coming out of another case,
actually. The regalization that we discovered at
that time and I don't know exactly how many
million it is -- I think it's like 100 million,
but it may be a few hundred millioh dollars is all
the supersedeas money there is ih the world,
That's all of it. ©So if it's a few hundred
million, we're ﬁow talking abaué seeing verdicts
at least that may exceed that.

For example, in the cnnsﬁruetion of nuclear
power plants, you run ﬁhrough a few hundred
million in a hurry, as everybody at this table

knows, because we're probably all serviced by
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Texas utilities, or most of us, that are ihvolvad.
in those kinds of cohsﬁ;uction planﬁs right now.

And just thé world is getting biggér ana the
numbers are getting bigger. So, even if you could
make a supersedeas bond, there are going to be
cases that thera‘é not enough supersedeas money in
the world to make.

But beyond that, iﬁ a smaller case, people
had a nice busiheas; they got sued. The trial
went véry close both ways on the evidence. Jury
finally came in with a small seven~figure number.
And those people could not make that bond énd 1@&#
their business, and the case was zavaisad.

Just like Judge Wood's $200,000, it didn't
make any difference. That was the kihd 0of nmoney
that a lot of people ldok aﬁ. a couple of million
dollars. And they lost their'busineas and when
the case was turned around, there was no way to
recover their losseés. They cquld not put Humpty
Dumpty back together again.

So, this rule really starﬁs from a different
place thah the litigation ﬁhat's on file in New
Yorke. It came through the Committee oh
Administration of Justice. It was not in this

form at all when it started. And it took about a
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vear there. When it did come out of the Committiee
on Administration of Justice, th@re‘was a very
heavy majority, very few dissents, concerning
whether or not this rule should be recommended.

And ih@ debate had ta do primarily with the
last paragraph, tfying to get words that would
impose on the judge that was reviewing the
question of supersedeas, whether it be in the
trial court or whatever court it's pending in at
the time, whﬂther i§ be in the ﬁrial court or the
appellate court, to preserve the plaintiff’'s
rights, the plaintiff who has the judgment to the
fullest extent possible by language and rule; and
we S0 we got into this.

It says, "An order granting, limiéing or
modifving a stay must yrovidé &ufﬁicieht
conditiohs for the coﬁtinuihg security of ihe
adverse party to preserve the atatus qﬁe and the
effectiveness of the judgment or order appealed
from,"

Now, for example, a receiver could be

;
appointed for that corporation that was lost. Of
cdurﬁe. that corporation would have to pay the
bills. And there would have to bé some showing

that the cash flow of the corporation could pay
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the bills without reducing its assets in an
interim period.

An accounting firm orvsame organization would
make reports, frequently, monthly, perhaps, on
profits and losses and balance sheets. Those
reports to go to ihe secured party, the judgment
creditor and to the Court. At any time that's
reviewable under this rﬂl@. whether or not the
status quo is being preserved and the
effectiveness of the judgment is being preserved.

Pat Beard's point earlier about, do they have
to file schedules? That can be one of these
conditions required to be sufficient for the
continuing security and to preserve the status
gquo.

MR, BEARD: Luke, aren't you just
talking about & Chapter 11l. Why should our courts
run Chapter 117

CHAIRMAN SOQULES: We're not talking
about a Chapter 1l becausg -~

MR, BEARD: VYou're asking the State
Couft to run the equivalent of 1ll.

CHAIRMAN SOULES: Neo, I'm not, because
I'm not putting every one of that party's

creditors into a bankruptcy situation., I'm not

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16
putting a party into the bankruptecy situation. I
don't have a situation now where the secured
creditors come in and want lists of stays to
foreclose on the company's real estate asset.

411 I'm saying is, the company is going to
have to -~ one fothe things may be that ﬁhia
judgment cradiﬁox gets a lien of record on all of
the assets of that company s8¢ that notice to
creditors is given.

Maybe there's something in lieu of that where
the lien does not go of record but the Court and
the judgment better monitor the business affairs
on a monthly basis or frequent basis. And if it
should ever become apparent that there is change,
those things would then go of record. And thére
would be an injunction punishable by contémpt
againaﬁ the aompahy and all of its officers that
they shall not borrow money without leave of the
Court and mortgage ahy of their assets.

MR. BEARD;: But it's substantially
egquivalent of 11 and 13.

CHAIRMAN SOULES: 1It's just not, ?ai.
Because whenever you go into 11, you have to pull
in everybody into that proceeding that touches

that business and make them parties. You don't
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have to do that under 364-A.

MR, BEARD: But still the Court is
going ﬁo have to consider the efféct bf - if
somebody's out th@re foreclosing on you, you've
got a million dollar equity. You Know, somebody
has got to considér what the effect of that is
goihg ta bé on this judgment creditor. I'm just
saying, I ﬁhink it's practically 11 or 13 thaﬁ
you're talking about.

CHAIRMAN SOULES: Well, I don't, but
iﬁ may be. This is a much narrower proceeding in
the sense ﬁhat it goes to just one debt and
preserving the status quo for oﬁe debt. And‘it is
not the broad proceeding where every debt there is
ﬁaw has to come in, assert its rights of record.
This proceeding could be relatively iﬁaxpeﬁwiva
comparéd bb an 11 procaédihg‘

MR, BEARD: Well, I éhink there's no
way that you can hahdle one debt. All creditors
are affected when yau do thét‘ And that's why my
comment to begin with is thia Court would have to
have a great deal of guidance. They really ﬁould
have to have schedules.

CHAIRMAN SOULES: Well, maybe.

MR. BEARD: A list of guestions.
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CHAIRMAN SOULES: 1I'll finish and then
I'm not going to chair this part of it. Then
we've got the situation where there's a million
dollar judgment against the party that's got
$200,000. There's a hearing and the Court
concludes that's éll there is.

The plaintiff is not going to get more than
$200,000. That's the status quo, and that's all
thé security there is for his judgment. Once that
is covered then the Court could rule that that's
adequate under this rule.

Now if the judgment creditor finds that there
are other assets, then Court might rxule that full
discovery, postjudgment discovery, proceeads so
that they can attempt to come back and show the
aaurt there really is more. And if they £ind some
more, do that tooc.

There could bé part supersedeas. If the
party could show I can supersede to the extent of
$100,000, I can afford thaﬁ. And I can lien the
$200,000 worth of assets that I have, but I can't
make more than $100,000 supersedeas; so there can
be part.

And then the final one, if the parties have

hidden assets in anticipation of judgment, the
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