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1 CHAI RMAN SOULES: We ate 90 lng to

2 start with Proposed Rule 364-A, which that may not

3 be the best number for it, but that's the way we

4 called it so far. That information is set out at

5 P . 9 e 4 4 5 . Ac t u all y, i two u 1 d be a new r u 1 e . It' s

6 on 446. And Hadley has had a subcommittee working

7 on this and, as you know, it is my judgment to

8 step aside while it's being debated so that there

9 wouldn't be any question about where somebody was

10 coming from.

11 So, let me turn that over. The ~eaSOD I'm

12 taking this out of order is there's at TTLA meeting

13 here in Austin today where some of our members

14 need to 90. and ~e' re 90in9 to try to get this out

15 of the way within an hour, if possible. Maybe it
16 won't take that long, maybe it wiii take longer ..
17 so that they can, when it's done, go forward to
18 tbeir other meeting. And with that, Hadley, it's\
19 your report.
20 PROFESSOR EDGAR: I wisb Rusty were

2i here. Maybe he l ii come in wb lle w.' re talk ing

22 about it and I'll tell you somewhat of his

23 position in just a minute.
24 In reading the minutes of the last meeting,
25 our committee concluded that, really, what w. are
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1 supposed to do was to look at this rule and

2 determine whether it might be a proper rule

J without regard to the constitutional acts that

4 might be being held over our curzent rule.

5 And so, in order to do that. we looked at the

6 second circuit opinion in the Pennzoil case, and

7 some of the members of this committee were very

a helpful in providing me with information which

9 they had already obtained.

10 Luke gave me some information, Harry Reasoner

11 gave me some information, Kronzer did, Jim Sale

12 did. And we tried to compile all this

13 information, and I have it available for anybody
14 that wants to in~pect it.
15 But after looking at all of this, our
16 committee was of the view that, as I stated in my
17 letter to Luke, the committe. was unanimous in

18 conCluding that a rule of this genetal nature is
19 desirable, I fm talking about Rule 364-A.
20 Now whether it takes the p~ec ise form that we
21 have it in now is someth ing tha t we really d ian f t

22 cons ider because that had already gone through the
23 Committee on Administration of Justice, and I
24 tbought that would be more properly tbe subject of
25 debate here in this committee.
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1 But as far as the philosophy of allowing the

2 Court to, Ln certain cases, not require a

3 supersedeas bond of the type we now bave, we felt

4 this was a desirable rule.

5 Now, that's basically what we have done.

6 Sam, have 1 correctly stated our position?

7 MR. SPARKS (BL PASO): That's right.

8 PROFBSSOR BOGAR: Broadus isn l there

9 yet bu t he has concur red in th is also.
10 Now, let me say tbat Rusty bad some serious

11 questions about Proposed Rule 364-A. And I just
12 had an oppor tun i ty to talk to him sbou tit very
13 briefly yesterday, and I really feel I would not
14 be doing him justice if 1 tried to speak for him.
15 But I just want to state that be 40es have some
16 question about it.
17 CHAt RMAM SOOLES: Ok ay. Had ley 1 s

18 going to conduct the debate if there Is any debate
19 because I'll be identifying people to speak.
20 Ra the r, you w 0 u 1 d, sow e l res u r e no que s t Ion t hat

21 someone besides me has recognized all speakers who

22 care to address the issues.
23 PROFESSOR EDGAR: Is there any

24 discussion?

25 MR. MORRIS: Hadley, let me just
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1 comment. I i m awfully unknowledgeable, I guess is
2 the word that i Bused, reg ard 10g this whole issue.

3 Could you just kind of educate me a little bit

4 about what the Court bas said and what problems

5 you i re try ing to cure?
6 PROFESSOR EDGAR: Well, of course, the

7 origin of 364-& as you see bere on Page 446 was

a something that was in the mill long before there

9 was ever . Texaao/Pennzoil case. And this had

10 gone through the Committee on the Administration

11 of Justice, and tbey have proofed it and sent it
12 to us for consideration.
13 Our 1ng that per iod, Pennzo11 vs. Texaco held
14 in part that our. statute as applied in that cas.
15 was unconstitutional. And I have a copy of the
16 opinion ber. if you want to take a look at it. At
17 least, that's the way w. interpret it.
18 There' s another k tcker to that, though: that

19 the Court really spoke not only to the supersedeas
20 bond aspect, but also to the fact that once a
21 jud9ment is abstracted, it then becomes a debt of
22 the company.

23 And, therefore, in tb. Texaco case, the
24 super.edeas bond coupled with tbe abstract of
251 judgment. aimply precluded Texaco, from Obtaining a
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1 line of credit from anybody because they now had

2 aD 11 billion dollar debt. So those coupled

3 together, the Court said, rendered the supersedeas

4 bond unconstitutional as applied in that case.

5 MR. SPARKS (EL PASO) i I don i t know if

6 they really said "unconstitutional." What they did

7 say was that their 1985 theory, it was a taking of

8 property without due proCess to execute the

9 judgment or to abstract the judgment you had to

10 use state officials, so it was under state law and
11 under the Equity Relief of 42 United States Code,
12 1985. An injunction was appropriate in this
13 case",
14 They go on ~o talk about a lot of big
15 numbers, which, of course, that case has. But
16 really, the logic to it, I don't tbink, is
17 differentiated between whether it's 11 billion
18 dollar judgment tbatone person or one firm bas

19 trouble paying or 100 dollar judgment.
20 MR. SPA RK S ( SAN AN GEL 0) : Its h 0 u 1 d nIt

21 be.
22 PROFESSOR EDGAR: Tbat's right,

23 logically it shouldn't make any difference. And

24 also, there are, I think, approximately 35 states,
25 and I have the statutory references here if you
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1 want to examine tbem, wbich have a pravl_!..

2 similar to our current rule.
3 So I guess, if our statute is
4 unconstitutional across the boarq, then so is

5 everybody else l s. I don' t know whether miiery

6 loves company is a comforting tbought, but any

1 bowi I'll just give you tbatinformation .8 weii.

8 But in spite of all of that, it was our
9 comm! ttee t s view tbat we should have 80me

10 prov is ion in our rule tbat in ae¥taln 'YPI' 01
11 cases tbe Court may do something otber than

12 require a bond equal to tbe amount ot the
13 judgment.

14 JUOG~ WOOD; Let me ask you this

15 question; What would the prop.s.d rule ...1. ..
16 i.uider this situation? I know a case where man

17 worth $200,000, and that'. all, is being $Uea for
18 4 million. Tbe plaintiff probably doesn't bave

19 200,000..
20 NOW, the judgmeD. 1$ taken for, say. 1

21 million or 500,000, or wbatever It is. My .an
22 simply, i say "my mano, couldn't superi¡ui-die; it, 1"0

23 way in the woria. And, on the otber hand, if be
2 4 a O.IHut · t, i f his s t u f f s. rv ed on his 2 0 0 , 0 00 .1 s

251 gonè in he hands of his plaintiff, ana by the
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ELI ZABETH T13LLO

su.iaMB COOIT RIPOITI~S
CHAVSLA V. BATES



7

1 time be reverses it,i£ be does, wby, that'.

2 gone.
3 Would tbis rule address tbat, tbat he ought

4 to be able to put up everytbing he' s got and hold

5 it for a while.
6 CHAI RMAN SOULES: Yes..

7 PROFESSOR BDGA~l Well, I would tbink

8 so.
9 JUDGE WOOD: I would assume that's the

10 purpose of it.
11

12

PROFESSOR BOGAR: Yes..

JUDGE WOOD: But I'd be for such a

13 rule, of course.
14 MR. ~PARKS (EL PASO). Well, what's

15 been happening allover the state, but i know 11 ve
16 got six or e1gbt cases just in our firm eVen
11 before Texaco, is if you get a large judtment,
18 there are two ways to do It. You aan make an
19 agreement with the appellee. Now, usually when

20 the plaintiffs lose, they don l t lose a million
21 dollars. When tbey lose, you're usually ..lking

22 about defendant.
23 But you can make an agreement for cash

24 aonsideratlon, or 80me type of tbing, they'ii
2S agree not to execute dut ing tbe appeal. And
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1 that' s not really good because usually it has, at

2 least, a theoretical conflict between the party

3 and his lawyer whose getting the money or getting

4 part of it.
5 Or what has been done far more frequently in

6 larte judgment cases is you go into

1 reorganization, get an injunotion.. And i: know

a that we had, our business lawyers had, sii

9 entities including the Texas Association of

10 Realtors in a reorganization until some -- these
11 were anti-trust cases -- got included into the
12 fifth circuit.
13 All of them were reversed but none of 'hem

14 could have been ~ppealed. And so we find that
15 with the sophisticated client that does have a lot
16 of assets i your playint a lot of games in
17 bankruptcy. And for the nonsophisticated client
18 who doesn' t have a lot of assets, they just go
19 under, and there's no relief.
20 And the federal system -- I lost a ease for a
21 couple million dollars two years ago and 90t it
22 reversed in the fifth cireuit~ And I trled every
23 way in the world not to put. supersedeas. It was
24 Jefferson Standard Life Insurance Company. They

251 could have one, but the premium waS $68,000 .
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1 year"
2 And so they finally cut a deal by putting up

3 some security with a company and got one issued.

4 But I tr iea every way in the world, even to put up

5 a CD in eee row for the appellee, and they wouldn't

6 do it because, of course, they were trying to

7 negotiate a settlement. And tbat'. not ctitl~ism,

8 they just wouldn't do it. It's just their own
9 strategy.

10 But in a federal court you can get it back"
11 I just got a cbeck from thèm for $16, DOG on tbat

12 supersedeas. But there's no relief. But the
13 relief, even if we gave relief in the State court,

14 doeenl t .1 iminate the problem as Judge Wøod i
15 saying, and it's forcing lawyers, in my judgment,
16 to play games with the bankruptoycOUtt. IfiuIH:e'.

17 not as much tarnish because every otblr per_on is
18 In bankruptcy now anyway it seems 11k..

19 But you go in l you convince tbe ~udg. of tbe
20 situation, you get a stay ordered and itjU8t
21 remains dormant. for eight mont.hs, a year, how(urer
22 long your appeal is. Something teally need. t.o be
2 3 d on e, i th ink.
24 MR. BEARD: It looks like tbe aourts

25 are going to bave to have 80me guidance. One of

512-474..5427
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1 the problems that the plaintiffs are going to face

2 is that antioipating an adverse judgment, the

3 defendant, one, prefers himself. He puts a lien,

4 if he's got that, to his company for his

5 corporation. He puts liens on all the property to

6 himself. He's the guarantor. He makes sure the

7 banks are covered if he hadn't up to that time.

8 And tbe preference time is runn ing. So

9 without guidance to tbe courts, they bave got a

10 lot of problems to try to face. Is the party
11 seek lng this relief going to file a schedule
12 Showing what preferences made witbin the last

13 year? It's almost like roulre going to forae them

14 to file a Chaptet 11 Or bankruptcy petition as

15 part of the proceeding, because a whole lot goes

16 on when the patties are anticipating an adverse
17 judgment.

18 MR. SPARKS (EL PASO) i Therels one

19 other problem, too. And that is, even If you.ve
20 got tbe money and the as..ts for security,
21 insurance companies don' t want to sell a

22 supersedeas anymore. The judgments ate getting

23 large. YoU've gottbe exemplary damage, you've

24 got judgmen~, prejUdgment and pos~judg..nt

25 interest. There are very few a~mpani.s that would

512-474-5427
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11

1 write supersedeas above $500,000 now in the United

2 States.
3 MR. BEARD: We all know one of the

4 ways you settle in a case in Te~as you cannot

5 collect from this defendant if you don't have an

6 insurance. So you settle or else, because we'll

7 see you never collect any money.. And in Texas,

8 that's generally true; they're very difficult to
9 Claim.

PROFESSOR EDGAR: We're talk lng about

11 Rule 364-A, Rusty. We just passed it. And I
12 stated that you had some concern about it.
13 CHAIRMAN SOULES: First of all, I'd

14 like to bave the. committee's view as to wbethei 0%

15 not Dav id and I and Rusty should even speak to
16 this. We all have some bistory with It, which we

17 might want us to .bare. Bu~ I don't want to start
18 that unless the committee is will iAg. Could you
19 see tha t, at leas t, Had ley?
20 PROFESSOR EDGAR i I'm recognizing that

21 you do have a prOfess ional interest in a case
22 inVOlving tbis subject. I think we can take tbat
23 into cons ideration and listen to what you bave ~o
24 say.
25 MR. NIX. I'd like to hear from you on

512-474-5427
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1 tbe exper ience part of it. After all we're
2 looking for an equitable solutlon.

3 MR. SPARKS (EL PASO) i Just for tbe

4 record, tbere i s not a rule tbat goes by bere tbat
5 every lawyer in bere aoesn' t bave some interest in

6 at any time.

7 MR. SPARKS (SAN ANGELO): I want to

8 hear wbat you've got to say. I recognize bias and

9 prejudice.

10 CHAIRMAN SOULES: Well, I was biased

11 and prejudiced on this about two and a half years
12 ago when it started. So that was befOre I had the
13 case. And tbat was Coming out of anotber ca..,

14 actually. Tbe r.al iaation that we d lacovered at

1S that time and I don't know exactly how many

16 million it is -- I think it's like 100 million,
17 but it may be a few hundred million dollars is all

18 tbe supersedeas money there is in the world.
19 That's all of it. So if it's a few bundred

20 million, we'r. now talking about seeing verdicts
21 a t leas t tna t may exceed that.
22 For example, in the construction of nuclear
23 power plan te, you tun throug n a few nund red
24 mill ion in a hur ry, as everybody at thiS table
251 knows, because we' re probably all serviced by

512..474-5427
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1 Texas ut tl i ties, or most of us, that are involved
2 in those kinds of construotion plants right now.

3 And just the world is getting bigger and the

4 numbers are getting bigger. So, even if you oould

5 make a supersedeas bond. there are going to be

6 oases that there's not enough supersedeas money in

7 the world to make.

8 But beyond that, in a smaller case, people

9 had a nice business; they got sued. The trial

10 went very close both ways on the evidenoe. Jury
11 finally came in with a small seven-figure number.

12 And tbose people could not make that bond and lost
13 tlieir bustness,and the case was reversed.
14 Just like Jpdge Wood's $200,000, it didn't
IS make any difference. Tbat was the kind of money

16 that a lot of people look at, a couple of milliOn
17 dollars. And they lost their business and when

1 a the case was turned around, there was no way to

19 recover their losses. They could not put Humpty

20 Dumpty baok together again.

21 SOl this rule really starts from a different
22 place than the 1 i t ig ation that' s on file in New
23 York. It came through the Committee on

24 Administration of Justice. It was no~ in tbis
25 form at all when it started. And it took about a

512-474-5427
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1 year there. When it d ia come out of the Committee

2 on Administration of Justice, there was a very

3 heavy majority, very few dissents, concerning

4 whether or not this rule sbould be reoommended.

5 And the debate had to do pc imar i ly with the

6 last paragraph, trying to get words that would

7 impose on tbe judge tbat was reviewing the

a question of supersedeas, whether it be in the

9 Ie ial court or whatever court it' spend ing in at
10 the time, whether it be in the trial court or the
11 appellate Court, to preserve tbe plaintiff's
12 rights, the pialntiff wbo has tbe judgment to tbe

13 fullest extent possible by language and rUle, and

14 we so we got intø tbis.
15 It says, -An order granting, ¡irol_int or
16 mod tfring a siay must p~ov ide sufficient

11 cODd ittons for tbe continu ing seCur ity of tbe
18 adverse party to preserve tbe status quo and the
19 effectiveness of tbe judgment or order appealed
20 from."
21 Now, for example, 11 receiver could be
22 appointed for that oorporation that was lost. Of
23 course, that corporation would bave to pay the
24 billa. And tbere would bave to be some Showing

25 that the cash flow of the corporation could pay
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1 the bills without reducing its assets in an

2 in t e r t m per i ad ..

3 An accounting firm or some organization would

4 make reports, frequently, monthly, perhaps, on

5 prof its and 10$ses and balance sh..ta.. Those

6 reports to go to the secured party, the judgment

7 creditor and to the Court. At any t1m. tbat's

8 rev iawahl. under this rule, wbether or not the

9 status quo is being preserved and tbe

10 effectiveness of "the judgment is being preserved..
11 Pat aeard's pOint earlier about, do tbey bave
12 to file schedules? Tbat can be one of the..

13 conditions required to be sufficient for the
14 continuing security and to preserve tbe status
15 quo..
16 MR.. BEARD i Luke, l.l'en' t you j\18.t

17 talk ing about . Chapter 11. Wby should QU. aour ts
18 run Chapter 111

19 CHAI RMAN SOULES i W.' r. not talk ing

20 about a Chapter 11 because --
21 MR. BEARD: You.re asking tbe State

22 Court to tun the equlvalent of 11..
23 CHAIRMAN SOULES: No, 11m not, because

24 ¡Om not putting every on. of that party's
25 cteditors into a bankruptcy Situation. Ilm not

512-474-5427
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1 putting a party into the bankruptcy situation. i
2 don l t have a s ltuat ion now where tbe .ecured

3 creditors come in and want lists of stays to

4 foreclose on tbe company l s real estate asset.

5 All I'm say 1ng is, tbe company is going to

6 have to .~ one of tbe tbings may be tbat this

1 judgment creditor gets a lien of reCOrd on all of

8 the assets of tbat company so tbat notice to

9 creditors is given.
10 Maybe tbere' s something in 1 leu of that where
11 the lien does not go of record but tbe Court and'
12 the judgment better monitor the business affairs
13 on a montbly basis Or frequent basis. And if it
14 should ever become apparent tbat there is Change,
15 tbose tbings would tben go of record. And tbere
16 would be an injunction punisbable by contempt
11 against the company and all of its officers that
18 they shall not borrow money without leave of tbe
19 Court and mortgage any of tbeir assets.
20 MR. BEARD: But it's substantially

21 equivalent of 11 and 13.
22 CHAIRMAN SOULES: It's just not, Pat.

23 Because whenever you go into 11, you have to pull
24 in everybody into that proceed Lng that touches

251 that business and make them parties. You don't

512..474-.5427
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1 have to do that under 364-A.

2 MR. BEARD: But still the Court is

3 going to have to cons lder the effect of -- if
4 somebody's out there foreclosing on you, you've

5 got a million dollar equity. You Know, somebody

6 bas got to consider what the effect of tbat is

1 gOing to be on this judgment creditor. I'm jUét

8 saying, i think it's practically 11 or 13 that
9 you're talking about.

10 CHAIRMAN SOULES; Well, I don't, but

11 it may be. Tb1s Is a much narrower proceeding 1n

12 the sense that it goes to just One debt and
13 preserving tbe status quo for on. debt. And 1t ia
14 not the broad prøceed ing where every debt tbere is
15 now has to COm. in, assert its rights of record.
16 This proceeding could be relatively inexpensive
17 compared to an 11 proceed ing.

18 MR. BEARD: Well, I think tbere' s no

19 way that you can handle one debt. All creditors
20 are affected wben you do tbat. And that'. why my
21 comment to beg in with 1s this Court would have to
2 2 b a v e a 9 rea t de a 1 0 f 9 u i d an c e . '! hey rea 11 y would

23 bave to have schedules.
24 CHAIRMAN SOULES: Well, maybe.

25 MR. BEARDi A list of que$tions.
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1 CHAIRMAN SOULES: I lll finish and then

2 I'm not going to chair this part of it. Then
3 welve got the situation where there's a million

4 dollar judgment against the party that's got

5 $200,000. There's a hearing and the Court

6 concludes tbat's all there is.
7 Tbe p1aintiffis not going to get mOre tban

8 $ 20 0 , 0 0 O. That IS the S tat u s quo .. and that. s a 11
9 the seaur ity there is for his judgment. Once that

10 is covered then tbe Court could rule that that's
11 adequate under this rule.
12 Now if the judgment creditor finds that there
13 are other assets, tben Court might rule tbat full
14 discovery, postjpdgment discovery, proc..ds so
15 tbat they can attempt to come baok and show the

16 Court there really is more. And if they find some
17 mor., do that too.
18 There could be par t supersedeas. I f the

19 party could show I can supersede to the extent of
20 $100,000, i can afford that. And loan lien the
21 $200,000 worth of assets that I bave, but I can't
22m a k e m 0 r e t h an $ 1 0 0 , 0 0 0 sup e r sed e as; sot her e can

23 be part.
24 And then the final one, if the parties bave
25 hidden assets in anticipation of judgÆent, tbe
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