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RULE 145 AFFIDAVIT OF INABILITY

In lieu of filng G8Gl:rit for ~ costs of an original action, a par who is unable to afford Ga
co shall file an affidvit as herein descibe. A "par who is unable to afford cost" is defined as a

pers wh is prestl reciving a governmenta entitlement based on indigency or any other person wh
has no abilit to pay co. The aftida'Jit and the i;3r'& ootien, shall be pFeGe&Eed by the GleA( iA tAe

FRaRn8r pr8ssrige by tlis FYle. Upon the filng of the affidavit, the clerk shall docket the acton, iss
cittin an provid oth custmai services as are provided any par.

2r1. Affdavi The affidavit shall contain complete information as to the par's identit, nature an

amount of government entilement, nature and amount of employment income, other income, (interes
dividends, etc.), spose's income if available to the par, propert owned (other than homestead), ca or
checking accunt, dependents, debts and monthly expenses. The affidavit shall contain the following
statements: "i am unale to pay the court cost. I verif that the statements made in this affidavit are tre
and correc. Th affidavit shall be sworn before a NQota Pgublic or other officer autorized to administer
oaths. 3. Aäømey'6 CeRlftøatløR. If the par is represented by an attorney who is providing free legal
services, witout contingency, due to the par's indigency, Ga the attorney may file aR alfidavit sttemen
to that effec to asist the court in undersding the finanial condition of the par.

2. IOL TA Certcate. If the o§!is reoresented bvan attorney who is orovidina free leaal services.
witout continaencv. due to the oar's indiaencv and the attorney is orovidina services eiter direclv or
bv referrl from a oroaram funded bv the Interest on Lawvers Trust Accounts (I0L TAl oroaram. the attorney

may file an IOL T A certificate. The certificate shall confirm that the oar has been screened for Income
eliaibilit under the IOLTA income auidelines bv the IOLTA-funded oroaram or that the oar has be
referred to the attorney from an IOL T A-funded oroaram and the oroaram reoresents that it has screened the
oar for income eliaibilit under the IOL TA income auidelines. A oar's affidavit of inabilit accomoanied
bvan attorney's IOLTA certificate may not be contested.

l. 3. Conte After service of cittion, the defendant or the clerk may contest ti an affidavit that

is not accmoanied bvan IOL TA certificate by filng a writen contest giving notice to all paries, provided
tht temporar hearings wil not be continued pending the fiing of the contest If the court shall find at the
firs regular hearing in the course of the action that the par (other than a par reciving a governmen
entitement) is able to afford cost, the par shall pay the cost of the action. Reasons for such a finding

shall be contane in an order. Except wit leave of court no furter steps in the action wil be taen by
a pa who is found able to afford cost until payment is made. If the par's action result in § moneta
award, an the court find suficient moneta award to reimburse cost, the par shall pay th cost of th

acton. If the SSl:R finå6 tht anatAer par tE the suit sa pay the eo&t af the aotien, the other par &hall
pa tAe sest af tle aGtei:.

4. Attorney's fee and cost. Nothina herein shall oreclude any existina riaht to recover attornev's
fee. exonses. or co from any other oar.



REDLINE VERSION
RULES 296-331

RULE 296. REQUESTS FOR FININGS OF FACT 8
AN CONCLUSIONS OF LAW

=i4J~.
jaggt~¡¡¡¡I¡Such a request shal be entitled "Request for Findig of Fact and Conclusions of

Law" and shal be fied with twenty days afer judgment is signed with the clerk of the
cour who shal imediately cal such request to the attention of the judge who tred the

t-lIli."_f¡~
Source: Rule 296.

...................................................

RULE 297. ron: TO FILE :'ÊJLm:G FININGS OF FACT
AND CONCLUSIONS OF LAW

lä.~::::::::æim:~..¡t.h.:::!i! The ee:Nijd::::::~::shal fie iafidi s of fact and conclusions of law~.:....................................... .J.....g.... g................................

~ll twenty days afer a tiely request is filed. The cour :Ja:4.g~:::shal cause a copy of it

m~::fidigs and conclusions to be mailed to each par in the suit.

m,.:.:=:=::::.!i..t~....'fultigi If the cow1 :¡'5tl~*¡¡:':fails to file tiely findings of fact and
conclusions of law, the par makg the request shalL, with th days afer fiing the

origi request fie with the clerk and serve on al other pares in accordance with Rule 21a

a "Notice of Past Due Findigs ofF.í!stang Conclusions of 
Law" which shal be imediately

caled to the attention of the eeJ.H.gg~::: by the clerk. Such notice shal state the date the
origi request was filed and the a.att-...tne fidigs and conclusions were due. Upon fig
ths notice, the tie for the ~:jqagç to fie fidings of fact an.~.....ç9p.£h!.s.!QnS....9f.J.a~...J.s.

lll-rJi_-l-
Source: Rule 297.
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RULE 298. ADDITIONAL OR AMENDED FININGS OF FACT
AND CONCLUSIONS OF LAW

..-......................~........

Afer the eea.g~::$1es origi fidigs of fact and conclusions of law, any par

may fie with the clerk of the cour a request for specifed additional or:.JH;n~lH!.~d fidigs or

conclusions. The request for these findings shall be made wit:JtR:;:tw~m:;days afer the
filing of the origial fidigs and conclusions by the øoar ¡¡:itlçlil~ Each request made

R9rs.P:~nl.lRJffs.:.:rn~.::sh.alJ?:~:.:s.:~rY~~t9.ll each par to the suit in accordace with Rule 297(a).
m~m;;gyl£l::~øfj:l1lyrl::m:Qçt~niti:;g:l:ii

......................"......"'ì:

The eering~:¡¡ sha fie any additiona or amended fidig and conclusions that are
appropriate with ten days afer such request if fied, and cause a copy to be maied to each
par to th.~--w.t... No fidigs or conclusions shal be deemed or presumed by any faiure of
the ~~J.Ý4&t-\\~o make any additional fidigs or conclusions.

Source: Rule 298.

RULE 299. OMITTED FININGS

\Ven fidigs of fact are fied by the tral cour jpm they shall form the basis of the
judgment upon al grounds of recovery and defense embraced therein. The judgment may
not be supported upon appeal by a presumed rinding upon any ground of recovery or
defense, no element of which has been included in the tlglgs of fact; but when one or more
elements thereof have been found by the tral eøwt J.nag~, omitted unequested elements,
when supported by ~yla.~nçe, wil be supplied by presumption in support of the judgment.
Refusal of the cowt ;jya,g't\:io make a fiding requested shall be reviewable on appeal.

Source: Rule 299.

RULE 299a. FINDINGS OF FACT TO BE
SEPARTELY FILED AND NOT RECITED

IN A JUGMENT

Findings of fact shall not be recited in a judgment. If there is a confct between
findings of fact recite.d...in..ajtl.4.gm.~:ntln..yi.9i.a.#.(m...()f ths rule and fidings of fact made
pursuant to Rules ¡:¡::llt-:~l~.:.:ßlî~$¡:::PÍ¡~lY!ld¡Rrø~~yt~;:297 and 298, the latter fidigs wi

control for appellate puroses. Findigs of fact shal be fied with the clerk of the cour as
a document or documents separate and apar from the judgment.
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Source: Rule 299a.

RULE 300. JUGMENTS, DECREES AN ORDERS

Source: New rule; codification of existing law.

-l
jUQgment of th~H ~el:H$b.a.llÇqnfOlJt.QHtl~.pl~a.Qiig$tl~Hi;atw~.Q(tb~.ça$~Pr9.Y~Q fld th~lIift~~fÆ~.~íI-i~

Source: Rules 300, 301, 306, 308

lgi!\\\I~:a::\.s.ij:lj$ti.I~g~';;sPlinli..:::~.:.::::"tj

il\). !~t¡:§I¡l.;\!tgP.;~t:iÝ~I\;¡twere the !judgnent is for personal propert,
æid it is show By the pleaåigs, aRd evideBce and the verdict\\;if aly?-:..~at:.ßH~ltJ)repert ha
an especial value to the plaiff, the eour may aviard a special\\prgY1at-;\i.af::;I\\\ wnt for th
seizue and delivery of such propert to the plamtiff æid Îl such case may enferee its
judgmeat by attaehent fme æiå I.risomBeBt.

Source: Rule 308, after first clause of first sentence.

mor~ ..Jlot~'!"lW.::~:li:;~: :~~
damages an4..wçQ.St-s;;:\\KU1..yf a foreclosure of the plaitiffs lien on the propert subject

=:~l! ïU. ti an order ef sale shal is,". Ie ai sher er ai oe""".I., ........................$ \:....:1 ..H.................... ......................
..' . te efT~as, æreet mm te seÌ2e aRd seD 1le same, for m:\\'lîi\\iQ~;:=\\I~.:Rr§P~HY

as under executioi;):\except in judgments agaist txeca.t13r.s aclstrators aad gaarææis
p~t$.§fii1";m~$~lIRm, in satisfacti2~ ef the j¥:gßfeB~\:;IR:;(lyi\\~ if the propert canot
be fowid; or if the proceeds of ~ ìW sale èe it~ insufcient to satisfy the judgment, then
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I,_fl~! to take the moR~)~..:irl:)~lialRR.ç~. thereof remaig ~~~:; ::: :: ::................................ ........ ..................... ............................... .
. ::::::::::::: other ro e oftb/:':in::::::;:::::::::::::::::::PRèbtl eef-eiidat as ÌB the ease of eràiBæ : 9 .~~~Wh~AD or.ier_0P_orecios~ ae~
~~~;;;i~Y~~~;k ;;,;¡ :; it ebj;ir"t'r:~i~;iie of S\l liei ~
enter sh have al me pI the force and effect of a wrt o(PR§.§~.U!.9n.:.:a,§.,.J;~.~tween the pares

to the íereelasme sul&-and any person claig under the jt._E\:qçpt$.f\\'def-ei.aaR..to sueD:::~ri~ac~.i~t~~;:~:dtl;~~~"~
J gm P g ~ ~~ l....gn......................................................

shenff or other offcer exeeutg such artIer af sale to place the purchaser of tl~.:.P!9P.~nY,

-i:~ in possession tkreef with th days afer the da of ~

Sources: Rule 309, 310.

~.'¡_~f~
cert.~4..tQ...tl~.. coua~..£Q!J...S!ttg in matters of probate, to...P~.~...t-nllJrced in aceøràaBee
wl Pña~r:\.m~ law¡\::~&lPt\.ml: ba a judgment agaist an\:.ma~Íftn.4.çat executor appointed

and actig \:;i~i.~I.:a wiU æspensÏ:g wit the action of the coæity eour iR ref.eræce te sue

tSJ!!~,~,a~l-e enorced agait the proper of the testator in the hands of the
m~~p:~n4tñt;\ exeellor, by exeeution, as iR ether eases.

Source: Rule 313.

RULE 301. MQilQNŠ;1llEfiD,:\I!Nfl.!E,TE;l JUGMENT
(In par moved to proposed TRCP 300(b))

m.I._lIE~!~j~~;Z:::7:it;=~
Source: Rule 30S.

_~_a-~' Ef~~
l-"A"
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ôr¡~j~¡...y.......OZ

Source: Rules 268, 301; FED. R. CIV. P. SO

i-.

'3~

!ip.t,t.~::¡§.1

Source: Rules 301, 329b

Source: New rule to incorporate purposed TRCP 302 in listing of
permissible motions.

Source: Rule 316.
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Source: Rule 268, 305; in part new to clarify that motions should be
considered independently.

v".....RVL.E..~.n~~....Q.N...ÇQYNTERçL~mt.m.....
Rfml::~P.¡#.t:::::~Qfiois:::f.;lJR:::H£\¥::ii_

UB CeUBlæm If the defeadant establishes a demand agaist the plaitiff l:pOB a
øOl:terelai exøøedmg that established agaist hi by the plamtiff the ji:dge shall reBder
a jue:gmeBt f-or the defeadan for the exeess.

llmaf!gm~1j~l~t:i:a1rZ~
~d~&~ motionleišïiiii teffs as i1e CBur si Wrcet D~

rili lY~t-A::tl:¡:~y!:at-nç~:::ìí!.r.a.iy;:l-çlt-nt:¡J.q:;:sqpptt:!:aJm:¡tmaYl:.il¡

'2'
.....................................\...../J.

çyUiQl~;

~~~~~i
lj;I;.:P.ø.!;Ily:¡t~s-mf.~~l¡m:¡mj_:¡ia:¡m~¡:!mg¥.ml
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prQRa~i~¡:¡~ly'lg§::¡!~¡:¡!p.mtlpn¡:¡§i':lllmip!ltJq4.IÂI.lt~

.
IIi Ili~b.¡¡¡!!tl¡¡il:¡¡I:¡Iltlm¡:¡I~'¡¡;~~a!.mî;i!¡¡¡~l1itt¡¡!Iiiii¡¡mmlt¡¡¡

~!I¡i¡ï 1tl~tt:::i::¡ç!~¡:!ñli::¡ñ!!:¡:m:I\$-¡:f.qt:¡Ilt::§f.:~!!!tnffgñ~;(6tf;1

(:lgj !n.~fi¡"\!!;ç!~I::I§l\tt'.:lmlt'¡¡l¡;!I¡:¡II.!I¡:ml\¡ltlrm¡¡¡Rfi!ñ.§:i~

Source: Rules 165a, 320, 327 and 329

1I~.a.-l.~-
terms as that the øell erred m its eliarge, m sustafg or everring exceptieBs ta the
pleadgs, and iB eKcludig er admttg e:oAdeBee, the yeræct of 

the jar is øoatar te law,

æid Ule lie shall Bot be 6eBsidered by the coll. Each poin relied upeB m a motieR for

new tral or m arest of judgmeat shall briefly refer to that par of the mling ef the 6ew1
eharge gÎ"en te the jl:, ar eharge refused, adrssioB or rejeøtioll ef e"Aclenee, af ather
preeeeåis whieh are desigated to 1:e eømplamed of, in such a way that the objeøtioR eRf
be dearly identfied Rfd uaderstoød by the eøll.

Source: First sentence - Rule 322; second sentence - Rule 321.

~~
'If a motion to reinte is trate as a motion for new tral, then Texa Rule of Civi Procur 165a nee to be

amende to eliate the procur that is only a duplication of 
the new tral procure.

7



~iÎ

(2i

(ii

fl)
ir::::¡
\5.J.

jlY::mlI!~yg~

i~IJ.!1;m~~PY!t!tfJt&i4.Ii

Imlbii::lpün~s¡::t§¡:¡lI¡¡¡Ã~ïg~¡i'g¡¡ã~r.~y.ltJ.P.~m!utj

m$_~I:¡¡r4t~llt:¡gf¡pl$.!pßagl~:¡:li

gQ.q~!:!çlq$,~i¡¡m¡¡¡Il!¡!li~~¡¡¡IJ.g~m!~t¡¡lrI¡!¡!l!tt§'tt¡¡iI¡¡PYbxiPlBIf¡

¿::::~:::::: '::::::::::::;:::::::;:;:::::::;:::::;:::::::::::::;::::::::

eft) frgççgy¡rg, For Jury Misconduct.

tl,¡i¡¡¡¡¡¡¡¡ã~gi. When the ground of & mi motion for new tral, sllPP9.!!.Ç..9 by
afdavit is misçQIlcl\lct-of the jur or of the offcer in charge .Qf~ m~::j. or
bec&use ef any mmmpt-t communcation made to the jur, or l:m9!~:§.:.:ïhat lï.j~er
gave Bf erroneous or incorrectan~çr.Rl!.yoir die examation, the jp~gi ee shal
hear evidence thereof from glgmpçrs:¡::p.f the jur or others in open cour and may

grant a new tral if such miseonduet pro";ed, or the eol1eaten made, er the
erroneous er meorrect BfSV¡er on yoir dire examaton, be material, ~.~l.:.j:f.j,t
reasonably appear from the evidence both on the hearg of the motion and froni:lül

ttÇpt4l.lS¡:.;¡::~~ql~!:¡p.n the tral of the case and from the reeorà as a ':.1lole that~J~
probably resulted to the complaig par.

(øJ. ~!$l!pný:¡:.~I::"~løtl. A juror may not testi as to any matter or
statement occung ~HVg the course of the jur' s deliberatj.2p.s'l:.9.r.:.t9:.:.th!:.:.:~~.~t ef

:=tiiMì~iiliri ~;~s~~~t~~ :s~~~ti::~ø~~e:~l~f~:!~~~
his ment prooesses in coimectioB therc'"lith exeept that a jmor may testify ...ffetl~r

aR1'.9.atside inueBee \vas improperly brought to beÐr-lipD..R my jmor. Nor maY..i

iiiiliJiiiiii¡
Source: Rule 327

11t-!I¡~;¡¡¡ltlm:l!tl~l¡Rlmittll11¡:::::¡l.ti

....d-
8



_~l$tI
~i!~ Bmb.¡:B':;;;:;:¡:!:::::::;::;::::::::::ì An in whose favor a 'ud ent has beentJ .,...,...,...,........,.........Y.....~.. Y par J gm

redered may remit any par thereof in open cour or by executig and fig with the

clerk a wrtten remitttu signed by the par or the par's attorney of record, and

duly acknowledged by the par or the par's attçniey. ~.H£h:.:.remitttu shal be a par
of the record of the cause. Execution sh ma issue ;my for the balance eB of
such judgment.

Source: Paragraph (2) - Rule 315.

tll 11!1i.¡llt.lil!J.ll. Ill~lfiglliB~ø.~mll¡§.pI6! '.veB it appears to the Gom

that a new tral should be grante4:.sm.: a point or points that afect only a par of the matters
in cooversy &id that sack par Wit is clearly separable without unaiess to the pares,
the Jlfg~ ee may grant a new tri~ as to that par only, §y.l pro'.ided that a separate tral
on unquidated damages alone shal not be ordered if liability issues are contested.

Source: Rule 320.

111.i~~~¡.i:iIai!¡_i~i'~I_s
Vlhen a eounerclai is pleaded, the par m '.','hose fayor fmal judgment is rendered

sl alo recover the eosts, æiess it be made to appear OB the tral that the eounterclai of

the defedat ,,vas aGqUÏea afer the commeBcemem of the sut, m which case, if the plaiBff
establishes a claim existig at the commencemeBt of the suit, he shall recover his costs.

Pf... ~_:n::~~;!n:'~vici:~;;r=;vl:~~~

9



ital~m:lt!:!:§~!ml¡::gl¡::I¡:¡i!¡r.!!I:¡~lm:!Q~:¡~£çt-tlgllt If the tral judge refuses to rue, an
objecton to the jpqgg~:i. eowt's .n:.fusalJ.9...nil~js--ufcient to preserve the complait. k-
¡_Ie t'oo ei"ept mI.~- to nigs or orders of 

the tral cour II

Source: Texas Rule Of Appellate Procedure 52 (a).

.lii_
f.. eomplai eR ~l.lueø e~lideBee must be heard slleø as ene ef jæy mlseeRduet ar

Rewly disco~.~ered evideBee ar failme te set aside a judgmeBt BY defaul;

mmil to ~u~~:i:r~fi:d= HisafeieBey of th II evidence ~~

".:.::.:.:.::.::.:.::.:.::.:.:í~l.:.:.:.:.:.:.:.::.:l\ eamplai a jur fiding is agaist the overwhelmg weight
prmQnaianç~ of the evidence;

~ls.~il~Jl&Jii¡¡.
(5) m:!incurblejui arguenq ifnot otherwse rued on by the tral cour;

(§.) l:jAl:¡_m~:::mi.t'::~il;:ñ.gt¡:¡$.ypp.pfi¡:¡ly:jqäæ!I~~

Source: Rule 324(b).

.lirtl_JMr.~;:~r~lai:~=~~:S::.~~
appellate eomplai iB these iBstaøees prÐ~.iàed iB Rule 324(9) of 

the Texas Rules efCYrI
PioeedW"~. .\ party desirg to eemplai on appeal in a BOBjmy ease that the e~AdeBee ~::as

legally or facta iBsufeieBt to Sllport a fmdHg af faet, that a fudHg ef faet was

esta1:Iished as a mater of law or ".~as agamst the o~¡erv..helmg .weight of the evideBee, ar
of the inadequaøy or eXGeSSh~eRess ef the...gam.ag~.s....f."9~~..~Y..tn~....9.Q.ar...~.aY...l.Pt!?.s...~.qg~a

..Iira.::.
10



I.Pnî.gi\.:~\s\\\ilnl.¡

Source: Texas Rule of Appellate Procedure 52(d).

~::;::::~x

(tll.:.:.:.:.:.".:.:Jn!2:rnal ~:n.!!:.:.Q!.:~xception And Offers Of Proof. When the ee1: exeludes:d='=r~~~_O¿:
allowed to make, in .!h.Ë.:Ji~sence of the jur, an offer of proof in the form of a concise

sttement. The ee .mßg~ may, or at the request of a par shal, dieclJll.Ë.,.!!.a!g.Rf.:!hË.

Rg~Lff.:,qn~:~:2n and anwer form A trcription of 

the reporter's notes it;;pf¡m~:;:~itçggmp

tapg:::r~ç9.r~mj showig the offer, whether by concise statement or question and answer,
showig the objections made and showig the ruing thereøn when included in the reeerd
iili!!tç!\\¡\Øf::\lall certed by the reporter øt\:\:ti§§f4it~ sh~l establish the natue of the
evidence, the objections .:.:~H.l.~:.JhË, ruing. The ee judge may add any other or fuer
statement whieh she',':s lnQw:mg the character of the evidence, the form in which it ,..¡as
offered, the objection m:ape and the ruing. No fuer offer need be made. No formal bils
of exception shall be ll ne~.~:t.:g.:l9.:.:ap!h9.rie appellate review of th~.:.,i¥::~:stioB ','..nether the
cour erred ÎB exchiåfg the EK-E.1.aslQP1;;;qf evidence. When the ee mgg~ n:~:~s objections
to offered eviden.ç~ out of the presenc~...g.r the jur and rules that su tii evidence be

admitted, su m~ objections shall Be m deemed to apply to such eviden£t.:.:.:).hen it is
admtted before the jur without the necessity of repeatig those øbjeøtieBs git-m.

Source: Texas Rule of Appellate Procedure 52(b).

tiì. Formal Bils Of Exception. The preparation and fig of formal bils of
exception shal be governed by the followig rues:

the obj~~tion ~~=::;:::nW:fr:;li ::\i\llall
shall be stated with such circumstances, or so much of the evidence as may be
necessar to explain and no more, and the whole as briefly as possible.

(2) When the statement of facts contas al the evidence requisite to
explai the bil of exception, evidence need not be set out in the bil; but it shal be
sufcient to refer to the same as it appears in the statement of facts.

(3) The rug of 
the Jlg~ ee in givig...Q!...mi..aJ!fg instrctions to the

jur shall be regarded as approved uness a proper m¡:.tltly objection is made.

(4) Formal bils of exception shal be presented to the judge for hi
allowance and signatue.

11



........."....... .,.............x

(5) The .m.:::::~ ee shal submitTm~ su bil to the adverse or hi ~~:::::::):::
__ co~ if in atendace..llÎhe cour and J'~
tt:fol:d to be correct, the judge shal sign it without delay and fie it with tle ëïerk~

6 If the 'ud e fids m~ su bil incorrec ~.!~::r¡û.~w:;~ shal su est to

the Ð-1* or. æs coiisel ~i¡9h£9ctions t,as mlWeei ne~ssa
therem, and if they are agreed to Be m~¡1ipag't shal make such corrections, sign the
bil and fie it with the clerk.

Ç9sst~~s. ¿li~:e :~~ :t;~: i.eif~'!L1l
jY.Q.ggŠS refual endorsed pP.:::ìf there 

OR, an.4.....s.llaM...P!epare, sign and fie with the clerk
such i bil of exception as wi, in hi m~:Jqãgl!l opinon, present the rug of the
cour as it actualy occured.

the jUd~~. Ii Sili-Pi:.b:p~:S~~~~i:~i:~ ~~~
rË§p~çtapJe bystaders, citins of.:-this State, attestig to the correctness of 

the bil n

9ügy presented by hi have.::it the same filed as par of the record of the caus¿'t~
&B ;De trth of the matter in reference therete may be controverted and maitaed

by afdavits, not exceedig five in number on ~.a.Sli side, æ- filed with the papers
of the cause, with ten days afer the filig of m~ sa \?il.:.:.aBd to be eOBsidered as

a par of the reoord relatm--h.ereto. On appealJ:h.t;...tæth o~:mt::¡su bil of exeeptions
shall be detenned from m~ su afdavits sg::m~.

(91.........m.tl~.tytnt of. a formal bil of e-xceptiøns is filed lmd there is a confict
between a::f._~m.:;a:: itš pro~Asions lmd the previsions of the statement of facts,

the bil of exceptions shal control.

:.:.:.:.::..:.:.:.:.:::.:.:.:.:.:(19) Anytg occurg in open cour.:.:.9ij!1:.:£h.ambers that is reported pi
r~gQf~g::::and so certfied by the cour reporter §.t.::r~Qtq~i:¡:may be included in the

statement of facts rather than in a fonnal bil of exception;; pro~Aded that In a civi

case the par requestig that al or par of the jui arguents or the voir die

exation of the jwy panel be included in the statt.m~iiJ.Qf.façt-s .~hal pay the cost
thereot: which ea sha be separtely lited in the Ilfgâl":§tß:;:pE\!s! certeate of

cost pr-eared by the ølerk of the tral øoar and the same may be taed in whole or
in par by the appellate cour agaist any par to the appeal.

(11) Formal bils of exception shal be fied in the tral cour with six
days afer the judgment is signed in a civi case or with six days afer the sentence
is pronOliiced or suspended in open cour in a cral case, or if a tiely motion for
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~~~
be fied with niety days afer the judgment is signed in a civi case or with niety
days ~er sentence is pronounced .Qr susp~pded in open cour in a crial case.

When l fonn bils of exception ai lS fied, ¡í ~ may be included in the transcript
or in a supplementa transcript.

Source: Texas Rule of AppeIIate Procedure S2(c).

RULE 304. JUCi\lENT.VlQN.MÇQllLl.R.Ql.OSED FOR REPEAL)
Rí.~:\\~.ô.a:~;\::\.:ífmiíf~Î:Ll~Š:

~ r..dered iiei Ilue&lei rased iieB _ØaeBS, Jllea~~. ~ ~ ~~
prøeee' ,~~;; 1h reøørd prøper 85læØ'.'R at eømmøn la\'i, must Be entered at the

date of eaeh term when prønEHmeecl.

Source: New rule in part; Rule 301 in part

m, Mø.'tiøfi\\\ml\øø.itilÝ;:\iatlgff\f.ÖI

-i~lipø~'I

2Ifamoton to re is code a motion for new tral pe propose lRCP 302(a)(11) and (c)(4), then ths

should be changed

13



Source: New rule in part; Rule 329b

i":;:t
iÇ"
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Source: Rules 329, 329b; Tex.R.App. 4S

F"tl~lJl
Source: New rule in part; Rule 329b in part.

Efrét.iì~~::n~tl And B innin Of Periods....................................... eg g

" ,
tral motions te meclfy jaågmetl, motions to reinstate a ease clsmlssed f-or want ef
prosecuton, anå motieRs to vacate a judgment reauests filr fidiBs af faet 8Bd
eone1usioRs ef law. Bat ths rue shall Rot determe y,'hat eORstles reBcltieR ef a

judgHent or order f-or any other parose.

15



(2) Date to bt...S.~own. Judges, attorneys æld elerl6 æ-e ærected to ~e.$ek .

best eff-erts to cause al ~ judgments, decisions~ and orders of any kid ~..l.lti.UJ?~
reduced to wrpnß and signed by the tral judge with the date of signg ~rt,$~Ji

stated therem m\:\ll. If the date of signg is not recited in the judgment or order, it
may be shown in the record by a certficate of the judge or othe~.~~i:proviàeEl
hov:e..er, that :!He absence o(.:!.: showig of the date in the record gg.ts, 5l not
invaldate 8B ~ijudgment or Ii order.

..oi.......Notjç.e...QfJlIclgrr~nt.....Wl~i..the fmal judgmeBt ar ather appealable
eR ìl:llfil,\l\jll~gm~nt\¡:\§r.l\lpPË;:a~i",:\l\p:t;gl is signed, the clerk of the cour shal
imediately give notice Pf:~\tl~tsi.g to the pares or their attemeys ef recorà by

fi-class mai ad\~smg tht the j1idgmeRt er the order was sigHed. Faiure to comply

with the pro,AsieB5 of tls rue s~.:nQtatect the periods mentioned in paragraph (1)
aftls rue, except as pre.Aded in Ilql paragraph (4).

(4) No Notice of JUdgmentl'll:4.aJL.jdijl'î.::i:m:i If\vitl t..:eat àays afer
th judgment ar ether appealable order is signed, a par adyers:! ~~~~: ~:~~

::l:;; ~ :ilhf received 1l. ftoti~e fe'lw.d ii Jlllag£eih (3) oo aG~ed------'N-.-- of the order, theR with respect to that par al the penods

:=E:~: Jl::ah (1) shol begi Oft 1le i1te tl -i l'ar af æs atome;;; :~~ft~ ::d:: ~~ea¡:::7n ":~::::ea::,,~

(5) ;.,.:.;.;.!latioR, Natiee, aiut HeariRg. 2tll"tl\\lI\;\fjgi";~I!~:iii:aij:l;i\¡à1!;.

;~§~r~~~mi_
and that ths date was more than twenty days after the ñhâl judgnent of:::ãp~able

lii_tID~M't1!i~!!~n:~l
16



"or!~i;l;:F~;;e~;e~~a~r~: ::L'1~:;;P
Qf..,..~ at e cone mion 0 e earg an mc u e s g m itlYl,l..,.,.,.,.,."., e cowt s
order.

__~~~e
judgment ~.vit respeøt tø r-gl any complait that would not be applicable apply to the .
ongial judgment.

(7) \Vhen Process Served by Publication. \llith respect to Egt a motion

for new tral fied more than tl days but with two years afer the judgment was
signed pmt to Rule 329 when process has been served by publication, the penods
provided by pargrph in subparph (1) sha be computed as if 

the judgment were

signed on the date of fiing the motion.

w.:::::::::::::::::::::::::::::::::::=::::~::::.:,::::::,;::::::::::::::'..::::::;;::.:::::::::: ~:::.::::: . fì . al fi
(8) ctmàtU.Fihif.."" Ne!A motion or new tr or re uest for din s.......:.,.Jt,....,...,.,.,.,..,..,.,.Jt...,.,.,.....,.,.....,.....,g¡ ,.,.,.:.,. .".:.:.:.:.:.:. q :.:.:.:.:.:.:.,.,.,.:.,.,.,.,.,.:.:8.,.,.,

of fact and conclusions of law shall be held iB m effective because i.tmBligu
:::::::::::::: ::,::::::::::::::::::::::::,::",:::,:::::::::::::::,:l::":::': .................. ....

prematuely filed. bat ~?ery s1:øh lii:motiq;n tQit:ntYl::itt shall be deemed to have
been filed on tlÇ,galÇ:.P£¡ but subsequent to~ the tie of signg of the judgment the

motion assais ltt1.;.¡:¡:::, 8ßd eveI) s1:ch I request for ficlgs of fact and conclusions
oflaw shal be deemed to have been filed on the date oE but subsequent to; the li

ef signg of the judgment.

Source: ~~ 1-6, Rule 306a; ~ 7, Rule 329b(h); ~ 8, Rule 306c.

RULE JOS. PROPOSED JUCllENT
(Moved to proposed TRCP 301(a) i

1i.J.I:¡~:QSt¡:!:!:I!!ND!:::iriBK:.l1E:;Ifm::m.!i:~Q¡pll

ng!j:tlg;~ 1¡:!.:¡:é~m.:~4.$:::pî!ttm:'p§!II;.
¡."::::::\.,.::,,..\#1
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Source: New rule in part; Rule 329b.

Source: 329b(d)(e).

....................................91

PQ~tS\
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~_JD
Source: 329b(g)(h).

RULE 306. RECITATION OF JUGMENT
(Moved to proposed TRCP 300(b))

RULE 306a. PERIODS TO RUN FROM SIGNIG OF JUGMENT
(Moved to proposed TRCP 304(c)(I)-(6))

RULE 306b. (PREVIOUSLY REPEALED)

RULE 306c. PREMA TUL Y FILED DOCUMNTS
(Moved to proposed TRCP 304(c)(8))

RULE 306d. (PREVIOUSLY REPEALED)

RULE J07. EXCEPTIONS, ETC., TRA..SCRIT (PROPOSED FOR REPEAL)

In non jæy eases, where findings of fact and eOBclusions of law are requesteå imd

filed, and iB jui cases, where a special verdict is retued, any par claimg that the
fidis of the cour or the ju:, as the ease may be, do not support the judgment, may ha~¡e

Doted in the record an exception to said judgment axd thereHpon talce an appeal or ~..mt or
error, \vliere sueh ~.yrit is allowed, vlÏthout a statement of facts or fuer exceptions in the
tnclÏt, but the 1ncript iB such eases shal eonta the eonelusians af law imd faet ar the

special verdiet æid the j1:dgment rendered tRereaR.

RULE 308. COURT SHALL ENFORCE ITS DECREES
(Moved to proposed TRCP 300(b)(4),300(c)(I))

RULE 308a. IN SUITS AFFECTIG TH
PARENT-CHID RELATIONSIDP(PROPOSED FOR REPEAL)

VlheR the aom has ordered child support or possession of ar aecess ta a ahild imå it is
ølaied that the order has beeR violated, the person clai that a violaton has oeeWTed
shall make ths læOv.'B ta the eowt. The eom may appaiBt a member of the bar 1a
iBvestigate the alai to detere ~.~,'hether there is reasaR to beIley/e that the eowt order has

beeD violated. If the attorney ÎB good faith believes that the order has heeR ~.ialatetl the
attorey shaH tae the neøessary aetieR as provided t:der Chapter 14, Famy Code. ÜB a
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fUU:lBg ef a .¡ielateB, the Ðe1. may enf()ree its enter as previded ÎB Chapter 14, Famy
Cede.

=: i. orQer iif the e-t ft" fee shiil he cliieQ l. O:.!~ ~ ~~ ~~

=:::e:~=. ~th e9l iIlcæi~s thi II att"~'& r: ~e;: ~ p:; ~~ gaæst the par \vhe ./lolated the cem's order. :ie fee æ~' he
assessed as cests ef eewt er a',yarded by jiulgment, er beth.

;~stes Hi the recer ef iø jldgieil ma be CeIeeted i. th judge Hi &¡ea
;: :;~~~ ~:r ~lIce erthe ease aferii~ce iirthe metieR there~~ ~ ~~

est r stell Hl sHeh Juiigment as pre~lliiell Hl Rule 21a, mii thereafer the

execi:t:on shal cenfofH ta the judgmeBt as ameBiied.

. ::;f elje~ eeucl~ Hi gæem te. as tI ~ eelH ei:cd in it e1.~e,
::= :. iivemg eKceptiellS Ie the l'leaàl, &ld ii exclu~ ~ ~~
i , v ;dic~ ;';;jwy is eem:ai te law, md the like shal not be considered by

the eel:.

RULE 309. IN FORECLOSURE PROCEEDINGS
(Moved to proposed TRCP 300(c)(2)1

RULE 310. WRT OF POSSESSION
(Moved to proposed TRCP 300(c)(2)1

RULE 311. ON APPEAL FROM PROBATE COURT
(Proposed for transfer to Judge Til's subcommttee)

Judgment on appeal or certorar from any county cour sittg in probate shal be

certed to such county cour for observance.

RULE 312. ON APPEAL FROM JUSTICE COURT
(Proposed for transfer to Judge Til's subcommttee)

Judgment on appeal or cerora from a justice cour shal be enforced by the county

or distrct cour renderig the judgment.

RULE 313. AGAINST EXECUTORS, ETC.
(Moved to proposed TRCP 300(c)(3))

RULE J14. CONFESSION OF JUCl\lENT (PROPOSED FOR REPEAL)

l\JlY persoH agaHt ''.Dem a eæ:se af acrieH exists may, ..viOHt preeess, apflear ÎB

20



person or by attorney, ami 60nf-eSS jadgmeiit ilerefor I: epen ee1: as foUe':lS:

~) ~~tI:: ~~~: ~:d and thejastness oftRe debt er 6lRe efaetIeB be swem
te by the pers;n in '.\~ese faver the jl:dgmeBt is eonf-essed.

. Z; ~~!~~~t ~ e~nfesseà by attorney, the pO'Ner ofattomey shal be fied8ßd its øoiiteBÍ5 he i=slled 1B the JaEleat.

~ ~.z :~~~Bt dtiy made shaY "I.rae :~:= ~ ~: ~arecord thereof, bat sU6hjudgmeat may be imeae;ir~; ~a e' a ~.

RULE 315. REMIITTU
(Moved to proposed TRCP 302(c)(2))

RULE 316. CORRCTION OF CLERICAL MISTAKS
IN JUDGMENT RECORD

(Moved to proposed TRCP 30I(e), 302(a))

RULE 317 to 319 (PREVIOUSLY REPEALED)

RULE 320. MOTION AND ACTION OF COURT THREON
(Moved to proposed TRCP 30I(d), 302(a), (f))

RULE 321. FORM
(Moved to proposed TRCP 302(a), (b))

RULE 322. GENERALITY TO BE A VOIDED
(Moved to proposed TRCP 302(b))

RULE 323. (PREVIOUSLY REPEALED)

RULE 324. PREREQUISITES OF APPEAL
(Moved to proposed TRCP 303(b), TRA 74(e)J

RULE 325. (PREVIOUSLY REPEALED)

RULE 326. NOT llORE TI.l..N 1'"0 (PROPOSED FOR REPEAL)

. :l:: ~~~~ B:~:~alS .shall be g:rmted eiiler pary Hi the same S8lse bee8lseef msameea- 9r ,,,eight of the e'¡ideBee.
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RULE 327. FOR JUY MISCONDUCT
(Moved to proposed TRCP 302(d))

RULE 328. (PREVIOUSLY REPEALED)

RULE 329. MOTION FOR NEW TR ON JUGMENT
FOLLOWIG CITATION BY PUBLICATION

(I par proposed for repeal and in par proposed for move)

lB eases ÌB wmeh judgment has been rendered OR servce of process by publicatoR,
wheR the defendant has nat appeared in perSOH or by attorney afms a\im seleetioR:

(a) The cour may grt a new tral upon petition of 
the defendant showig good

cause, supported by afdavit, filed with two years afer such judgment was signed. The .
pares adversely interested in such judgment shal be cited as in other cases.

(Moved to proposed TRCP 302(a)(8),302(c)(5))

(b) Execution of such judgment shall not be suspended uness the par applyig

therefor shal give a good and sufcient bond payable to the plaiti in the judgment, in an
amount fixed in accordace with Appellate Rule 47 relatig to supersedeas bonds, to be
approved by the clerk, and conditioned that the par will prosecute his petition for new tral

to effect and wi pedonn such judgment as may be rendered by the cour should its decision
be agaist hi.

(Proposed for move to TRA 47 and TRCP 621 et seq.)

(c) If propert has been sold under the judgment and execution before the process

was suspended, the defendat sha not recover the propert so sold, but shal have judgment
agaist the plaitiff in the judgment for the proceeds of such sale.

(Proposed for move to TRCP 621 et seq.)

(d) If the motion is fied more than th days afer the judgment was signed, the

tie period shal be computed pursuant to Rule 306a(7).

(Moved to proposed TRCP 304(c)(7))

RULE 329a. COUNTY COURT CASES
(No change.)
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RULE 329b. TI FOR FILING MOTIONS

(Moved to proposed TRCP 304(b),(c),(d), 305 (b), (c))

RULE 330. RULES OF PRACTICE AND
PROCEDURE IN CERTAIN DISTRCT COURTS

(I par proposed for repeal and in par proposed for move)

The folla".-Aø rues of praotioe and prooedue sha ga";em and be fallowed Í: al ehii
aelÏeæ iB æstret oew1 Í: ooæities where the onl distret eour of said eeæity vested ":lith
chil jæisæctio~ or all the æstrct eoæ1 thereef ha"lmg civi jwisdictio~ have sueeessive

tel' iB said eoæity thougBout the year, without more than two days ÏBervft betweeB
&BY of Stth ter, 'whether ar Rot any aRe or more of such distct cour inolude OBe or mareother eoæ:es "",ith its jursdietieB. .

(a) Appealed Cases. hi cases appealed to said distrct cours from inerior cours,
the appeal includig trcrpt, shal be fied in the distrct cour with th (30) days afer
the rendition of the judgment or order appealed from" and the appellee shall enter his
appearance on the docket or answer to said appeal on or before ten o'clock a.m. of the
Monday next afer the expirtion of twenty (20) days from the date the appeal is filed in the
distrct cour.

(Proposed for transfer to Judge Til's subcommttee)

(b) Repealed by order of July 22, 1975, eff. Jan. 1, 1976.

(c) Postponement or Continuance. Cases may be postponed or contiued by
agreement with the approval of the cour or upon the cour's own motion or for cause.
When a case is called for tral and only one par is ready, the cour may for good cause
either contiue the case for the term or postpone and reset it for a later day in the same or
succeedig term.

(Proposed for move to TRCP 251 -54)

(d) Cases May Be Reset. A case that is set and reached for tral may be
postponed for a later day in the term or contiued and reset for a day cert in the

succeedig term on the same grounds as an application for contiuance would be granted in
other distrct cour. Afer any case has been set and reached in its due order and caled for

tral two (2) or more ties and not trecL the cour may dismiss the same uness the pares
agree to a postponement or contiuance but the cour shall respect wrtten agreements of
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cOunl for postponement and contiuance if filed in the case when or before it is called for
mal uness to do so wil uneasonably delay or intedere with other business of the cour.

(Proposed for move to TRCP 251-54)

(e) Exchange and Transfer. Where in such county there are two or more distrct
cour havig civi junsdiction, the judges of such cours may, in their discretion, exchange
benches or distrcts from tie to tie, and may transfer cases and other proceedigs from

one cour to another, and any of 
them may in his own cowtoom by and determe any case

or procdig pendig in another cour without havig the case transferred, or may sit in any
other of said cour and there hear and determe any case there pendig, and every judgment
and order shal be entered in the miutes of the cour in which the case is pendig and at the
tie the judgment or order is rendered, and two (2) or more judges may by different cases

in the same cour at the same tie, and each may occupy his own cowtoom or the room of
any other cour. The judge of any such cour may issue restraig orders and injunctions
retuable to any other judge or cour, and any judge may transfer any case or proceeding

pendig in his cour to any other of said cours, and the judge of any cour to which a case
or procedig is trferred shal receive and by the same, and in tu shal have the power

in his discretion to trfer any such case to any other of said cour and any other judge may
in his cowtoom by any case pendig in any other of such cours.

(Proposed for move to the Governent Code)

(t) Cases Transferred to Judges Not Occupied. Where in such counties there

are two or more distrct cours havig civi jursdiction, when the judge of any such cour

shal become disengaged, he shall noti the presidig judge, and the presidig judge shal

trfer to the cour of the disengaged judge the next case which is ready for tral in any of

s aid cours. Any judge not engaged in his own cour may by any case in any other cour.

(Proposed for move to the Governent Code)

(g) Judge May Hear Only Part of Case. Where in such counties there are two
or more distrct cours havig civil jursdiction, any judge may hear any par of any case or
proceedig pendig in any of said cour and detenne the same, or may hear and determe
any question in any case, and any other judge may complete the hearg and render judgment
in the case.

(Proposed for move to the Governent Code)

(h) Any Judge May Hear Dilatory Pleas. Where in such county there are two
or more distrct cour havig civi jursdiction, any judge may hear and determe motions,
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petitions for injunction, applications for appointment of receivers, interventions, pleas of
priviege, please in abatement, all dilatory pleas and special exceptions, motions for a new
tral and al preliai matters, questions and proceedigs and may enter judgment or order

thereon in the cour in which the case is pending without havig the case transferred to the
cour of the judge actig, and the judge in whose cour the case is pending may thereafer
proceed to hear, complete and determe the case or other matter, or any par thereot: and
render fi judgment therein. Any judgment rendered or action taen by any judge in any

of said cour in the county shall be valid and bindig.

(proposed for move to the Governent Code 1

(i) Acts in Succeeding Terms. If a case or other matter is on tral, or in the
process of hearg when the tenn of cowt expires, such tral, hearg or other matter may be
proceeded with at the next or any subsequent tenn of cour and no motion or plea shal be
considered as waived or overrled, because not acted upon at the tenn of cour at which it
was fied, but may be acted upon at any tie the judge may fi or at which it may have been

postoned or contiued by agreement of the pares with leave of the cour. Ths subdivision
is not applicable to origial or amended motions for new tral which are governed by Rule
329b.

(Proposed for move to the Governent Code 1

RULE 331. (PREVIOUSLY REPEALED)
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CLEAR VERSION OF RULES 296-305

RULE 296. REQUESTS FOR FININGS OF FACT S
AN CONCLUSIONS OF LAW

A par in a case in which an issue of fact was tred by the judge may request the
the judge to stte in wrtig fidigs of fact and conclusions of law. Trial of an issue of fact

to a ju in the same case does not excuse the judge from makg fidigs of fact on an issue

tred by the judge. Such a request shal be entitled "Request for Findig of Fact and

Conclusions of Law" and shal be fied with twenty days afer judgment is signed with the
cler of the cour who sha imediately call such request to the attention of the judge who
tred the case. The par mag the request shal serve it on all other pares in accordance
with Texa Rule of 

Civi Procedure 21a. A request for findigs of 

fact is not proper and hasno effect with respect to an appeal of a sumai judgment.

RULE 297. FILING FINDINGS OF FACT
AN CONCLUSIONS OF LAW

(a) lime to File. The judge shal fie fidigs of 
fact and conclusions of law withtwenty days afer a tiely request is fied. The judge shall cause a copy of the findigs and

conclusions to be mailed to each par in the suit.

(b) Late Filng. If the judge fails to file tiely findings of fact and conclusions of
law, the par mag the request shal with th days afer fig the origial request, fie
with the clerk and serve on al other pares in accordance with Rule 21a ''Notice of Past
Due Findings of Fact and Conclusions of Law" which shal be imediately caled to the

attenton of the judge by the clerk. Such notice shall state the date the origial request was
fied and the date the fidigs and conclusions were due. Upon fig ths notice, the tie

for the judge to fie fidigs of fact and conclusions of law is extended to fort days from

the date the origial request was fied. The judge's authority and duty to fie fidigs and

conclusions, whether origial, additional or amended. are not afected by expiration of the
cour's plenai power over the judgment.

RULE 298. ADDITIONAL OR AMENDED FININGS OF FACT
AN CONCLUSIONS OF LAW

Afer the judge fies origial findigs of fact and conclusions of law, any. par may
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file with the clerk of the cour a request for specifed additional or amended fidigs or .
conclusions. The request for these fidigs shal be mae with twenty days afer the fig

of the origial fidigs and conclusions by the judge. Each request made pursuat to ths

rule shal be served on each par to the suit in accordance with Texas Rwes of Civi
Procedure 21a.

The judge shall file any additional or amended fidig and conclusions that are
appropriate with ten days afer such request if fied, and cause a copy to be maied to each
par to the suit. No fidigs or conclusions shall be deemed or presumed by any faiure of

the judge to make any additional fidigs or conclusions.

RULE 299. OMITTD FININGS

When fidigs of fact are fied by the judge they shal form the basis of the judgment
upon all grounds of recovery and defense embraced therein. The judgment may not be
supported upon appeal by a presumed finding upon any ground of recovery or defense, no
element of which has been included in the findings of fact; but when one or more elements
thereof have been found by the judge, omitted unequested elements, when supported by
evidence, wi be supplied by presumption in support of the judgment. Refusal of the judge
to make a fidig requested shall be reviewable on appeal.

RULE 299a. FINDINGS OF FACT TO BE
SEP ARA TEL Y FILED AND NOT RECITED

IN A JUGMENT

Findings of fact shall not be recited in a judgment. If there is a confct between
findings of fact recited in a judgment in violation of ths rule and findigs of fact made
puruatto Texas Rwes of Civi Procedure 297 and 298, the latter fidigs wi control for
appellate puroses. Findigs of fact shal be fied with the clerk of the cour as a document
or documents separate and apar from the judgment.

RULE 300. JUGMENTS, DECREES AN ORDERS

(a) Rendition, Signing And Entry. A judgment is rendered when the judge oraly

anounces it in open cour or, if not so anounced, when a judgment is signed by the judge.
A judgent oray anounced in open cour shal be promptly reduced to wrtig and signed
by the judge. A signed judgment shall be promptly fied with the clerk for enti in the
miutes of the cour. "Judgment" as used in these rues includes a decree or an order that
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disposes of a clai or defense.

(b) Form And Substance: General. Ajudgment shall: (1) conta the names of
the pares; (2) specif the relief to which each par is entitled; and (3) if appropriate, diect
the issuace of processes and wrts as may be necessar to enforce the judgment. The

judgment shal confonn to the pleadigs, the natue of the case proved and the jur's verdict

or the judge's fidings of fact or conclusions of law, uness a judgment is rendered as a

matter of law.

(c) Form and Substance: Specific.

(1) Personal Propert. A judgment for personal proper, may provide for

a wrt for seize and delivery of such propert.

(2) Foreclosure Proceedings. A judgment for foreclosure of a mortgage

or other lien shall provide for: (i) recovery of the plaitiffs debt, damages and costs; (ü)
foreclosure of the plaitis lien on the propert subject to the lien; (il) an order to sale of

the propert as under execution, except in judgments agaist personal representatives; and

(iv) if 
the proper canot be found or if the proceeds of the sale are insuffcient to satisfy

the judgment, then execution on other propert of the judgment debtor for the balance
remaig unpaid. The judgment foreclosing a lien on real estate has the force and effect
of a wrt of possession as between the pares and any person claig under the judgment
debtor by right acquied pendig suit, and the judgment shall so provide. The judgment shal
also diect the sheriff or other offcer to place the purchaser of the propert in possession
with th days afer the date of the foreclosure sale.

(3) Personal Representative. A judgment for the recovery of money

agait a persona representative, whether an executor, admstrator or guardian shal state

that it is to be paid in the due course of admstration. No enforcement shal be attempted
on a judgment agaist a personal representative, but it shal be certfied to the cour sittg

in probate, to be enforced under the law, except that a judgment agait an independent
executor may be enforced agai the propert of the testator in the hands of the independent.

RULE 301. MOTIONS BEFORE AN AFTER JUGMENT

(a) Motion for Judgment On The Verdict. A par may move for judgment on
the verdict of the jur.
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(b) Motion Judgment As A Matter Of 
Law. A par may move for judgment

as a matter of law 
on a clai or defense:

(1) if 
the evidence, at the close of the adverse par's evidence, or at the

close of al of the evidence, or afer the verdict in a jur case and before judgment,
(i) is legaly insufcient to support a parcular issue of fact in favor of the adverse

par or conclusively establishes a parcular issue of fact in favor of the movant; and
(ii) the parcular issue of fact, under the controllig law, determes a clai or
defense; or

(2) if the application of controlling law to a clai or defense otherwse

determes a clai or defense as a matter of 
law.

(c) Motion to Modify Judgment. A par may move to modify a 

judgment and

render the judgment that should have been rendered:

(1) if the evidence (i) is legally insufcient to support a parcular issue of

a fact in favor of the adverse par or conclusively establishes a parcular issue of
fact in favor of the movant and (ii) the parcular issue of fact, under the controllg
law, determes a clai or defense; or

(2) if the application of controlling law to a clai or defense otherwse

determes the clai or defense as a matter of law; or

(3) if the judgement should be modied, corrected or reformed in any
respect; or

(4) if a request for an additional or amended fidig of fact, if made, on an

issue of fact tred by a judge requires a different judgment.

(d) Motion for New Trial. A par may move to set aside ajudgment and seek
a new tral pursuant to Texas Rule of Civil Procedure 302.

(e) Motion for Judgment Record Correction. A par may move, with notice
to al pares interested in a judgment, for correction of clerical mistakes made in reducing

to wrtig the judgment rendered by the judge.

(t) Motion Practice. A motion under t1s rue shal state the specifc grounds for
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the motion and shal be seived on adverse pares pursuant to Texas Rule of Civi Procedure
21a A par may fie for one or more motions puruat to ths rue without the denial of any
motion precludig consideration by the judge of any other motion under ths rue. A par

may submit a proposed judgment for signatue with the motion.

RULE 302. MOTIONS FOR NEW TR

(a) Grounds. For good cause, a new trals, or paral new tral under paragraph
(f), ma be grted and a judgment may be set aside on motion of a par or on the judge's

own motion, in the followig instaces, among others:

(1) when the evidence is factually insufcient to support a jui fidig;

(2) when a jur fidig is agaist the overwhelmg preponderance of the
evidence;

(3) when the daages awarded by the jui are manfestly too large or too
small because of the factual insufciency or overwhelmg preponderance of the
evidence;

(4) when the tral judge has made an error of law that probably caused
rendition of an improper judgment;

(5) when: (i) misconduct of the jui; or (ii) misconduct of the offcer in
charge of the jui; or (iii) improper communcation to the jui; or (iv) a juror's
erroneous or incorrect answer on voir die examation-

has probably resulted in injui to the movant;

(6) when new, non-cumulative evidence has been discovered that was not

avaable at the tral by the movant's use of reasonable dilgence and its unavaiabilty
probably caused the rendition of an improper judgment;

(7) when a default judgment should be set aside upon either legal or
equitable grounds;

(8) when a judgment has been rendered on citation by publication, the
defendant did not appear in person or by an attorney selected by the defendant and
good cause for a new tral exists;
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(9) when there is a material and ireconcilable confict in jur fidigs;

(10) when any improperly admtted evidence, error in the cour's charge,
arguent of counsel, or other tral cour occurence or ruling probably caused

rendition of an improper judgment;

(11) when a case has been dismissed for want of prosecution; or

(12) when any other ground warant a new tral in the interest of 
justice.

(b) Form. Complaits in general terms shall not be considered. Each complait
in a motion for new tral shal identify the matter of which complait is made in such a way
that the complait can be understood by the judge.

(c) Affdavits. Supportg afdavits are requied for complaits based on facts
not otherwse in the record, such as:

(1) jur misconduct;

(2) newly discovered evidence;

(3) equitable grounds to set aside a default 
judgment;

(4) dismissal for want of 
prosecution; or

(5) good cause to set aside a judgment afer citation by publication.

(d) Procedure For Jury Misconduct.

(1) Hearg. When the ground of the motion for new tral, supported by
afdavit, is misconduct of the jui or of the offcer in chage of the jur, or improper
communcation made to the jur, or ajuror's erroneous or incorrect answer on voir

dire examation, the judge shall hear evidence from members of the jur or others
in open court and may grant a new tral if it reasonably appears from the evidence
both on the hearg of the motion and from the record as a whole on the tral of the
case that injur probably resulted to the complaig par.

(2) Testimony Of Jurors. A juror may not testify as to any matter or
statement occurg durg the jur's deliberations, or on any juror's mid or
emotions or mental processes, as inuencing any other juror's assent to or dissent
from the verdict. Nor may a juror's afdavit or any statement by a juror concerng
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any matter about which the juror would be precluded from testig be admtted in

evidence for any of these puroses. However, a juror may testi whether any outside
inuence was improperly brought to bear upon any juror.

(e) Excessive Damages; Remittitur

(1) Excessive Damages. If the judge is of the opinon that the daages
found by the jur are not supported by factualy sufcient evidence, the judge may

determe the greatest amount of daages supported by the evidence and may, as a
condition of overrg a motion for new tral, suggest that the par claig such
daages fie a remitttu of the excess with a specifed period.

(2) Remitttu By Par. Any par in whose favor a judgment has been
rendered may remit any par thereof in open cour or by executig and fig with the

clerk a wrtten remitttu signed by the par or the par's attorney of record, and

duly acknowledged by the par or the par's attorney. Such remitttu shal be a par

of the record of the cause. Execution may issue only for the balance of such
judgment.

(f) Partial New Trial. If 
the judge is of the opinon that a new tral should be

ted on a point or points tht afect only a par of the matter in controversy that is clearly

arable without unaiess to the pares, the judge may grant a new tral as to that par
y, but a separte tral on unquidated daages alone sha not be ordered if liabilty issues
contested.

RULE 303. PRESERV A nON OF COMPLAITS

(a) General Preservation Rule. As a prerequisite to the presentation of a
plait for appellate review, a tiely request, objection, or motion must appear of record,
. g the specific grounds for the rug that the complaig par desired the tral cour
ake if the specifc grounds were not apparent from the context. No complait shal be
idered waived if the ground stated is sufciently specifc to make the judge aware of the
plait. The judge's ruing upon the complaig par's request, objection or motion

t also appear of record provided that the overrg by operation of law of a motion for
tral or a motion to modify the judgment is sufcient to preserve for appellate review
omplaits properly made in the motion, uness the tag of evidence is necessar for

er presentation of the complait in the tral cour. A rug may be shown in the
ent, in a signed separate order, in the statement of facts, or in a formal bil of

~pti9ns. If the tral judge refuses to rue, an objection to the judge's refusal to rue is

cient to preserve the complait. Fonnal exceptions to ruings or orders of 

the tral cour
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are not requied.

(b) When A Motion For New Trial Is Required. As a prerequisite to appellate
review, the followig complaits shall be made in a motion for new tral:

(1) jui misconduct, newly discovered evidence, equitable grounds to set
aside a default judgment, or any other complait on which evidence must be heard;

(2) the evidence is factually insufcient to support a jui fidig;

(3) a jur fmdig is agaist the overwhelmg preponderance of the
evidence;

(4) the daages awarded by the jui are manfestly too large or too smal
because of the factu inufciency or overwhelmg preponderance of the evidence;

(5) an incurble jui argwent, if not otherwse rued on by the tral cour;

(6) a jwy verdict that will not support any judgment.

(c) Nonjury Cases: Legal and Factual Suffciency of Evidence. In a nonjwy
se, a complait regarding the legal or factual insuffciency of the evidence, includig a
mplait that the daages found by the cour are excessive or inadequate, as distigushed
om a request that the judge amend a fact fidig or make an additional finding of fact, may

made for the fist tie on appeal in the complaig par's brief.

(d) Informal Bils Of Exception And Offers Of Proof. When evidence is
luded, the offerig par sha as soon as practicable, but before the charge is read to the

or before the judgment is signed in a nonjwy case, be allowed to make, in the absence
the jui, an offer of proof in the form of a concise statement. The judge may, or at the
uest of a par shal, diect the makg of the offer in question and anwer form. A
scription of the reporter's notes or of the electronic tape recording showig the offer,
ther by concise statement or question and answer, showig the objections made, and
wing the rug , when included in the statement of facts certed by the reporter or
rder, shal establish the natue of the evidence, the objections and the rug. The judge
add any other or fuer statement showig the character of the evidence, the form in
h offered, the objection made and the rug. No fuer offer need be made. No formal
of exception are needed to authori appellate review of exclusion of evidence. When
dge hear objections to offered evidence out of the presence of the jwy and rues that
vidence be admtted, the objections are deemed to apply to such evidence when it is
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admtted before the jui without the necessity of repeatig them.

The preparation and fiing of formal bils of exception shal be governed by the

followig rues:

(1) No parcular form of words shal be requied in a bil of exception, but
the objection to the ruing or action of the judge and the rug complaied of shal
be stated with such circumstaces, or so much of the evidence as may be necessar
to expl~ and no more, and the whole as briefly as possible.

(2) When the statement of facts contas al the evidence requisite to
explai the bil of exception, evidence need not be set out in the bil; but it shal be
suffcient to refer to the same as it appears in the statement of facts.

(3) The rug of the judge in givig or qualifg intrctions to the jui

shall be regarded as approved uness a proper and tiely objection is made.

(4) Formal bils of exception shal be presented to the judge for alowance

and signatue.

(5) The judge shal submit the bil to the adverse par or the adverse

par's counsel, if in attendance at the cour and if the adverse par fids it to be

correct, the judge shall sign it without delay and file it with the clerk.

(6) If the judge fids the bil incorrect, the judge shal suggest to the pares

or their counsel such corrections as the judge deems necessar, and if they are agreed
to the judge shall make such corrections, sign the bil and fie it with the clerk.

(7) Should the pares not agree to the judge's suggested corrections, the
judge shal retu the bil to the complaig par with the judge's refusal endorsed

on it and shal prepare, sign and file with the clerk such a bil of exception as wi
in his the judge's opinon, present the rug of the cour as it actually occured.

(8) Should the complaing par be dissatisfied with the bil fied by the
judge, the complaig par may, upon procurg the signatue of thee respectable
bystaders, citiens of ths State, attestig to the correctness of the bil as origialy
presented, have it fied as par of the record of the cause. The trth of the matter may
be controverted and maitaed by afdavits, not exceedig five in number on each

side, fied with the papers of the cause, with ten days afer the filing of the bil. On

appeal the trth of the bil shal be detemied from the afdavits so fied.
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(9) In the event of confct between a form bil and the statement of facts,

the bil shal control.

(10) Anytg occurg in open cour or in chambers that is reported or
recorded and so certed by the cour reporter or recorder may be included in the
statement of facts rather than in a formal bil of exception. In a civil case the par
requestig that all or par of the jui arguents or the voir die examation of the
jui panel be included in the statement of facts shal pay the cost thereof, which shal
be separtely listed in the certed bil of costs, and may be taed in whole or in par
by the appellate cour agaist any par to the appeal.

(11) Fonnal bils of exception shall be filed in the tral cowt with six
days afer the judgment is signed in a civi case or with six days afer the sentence
is pronounced or suspended in open cour in a crial case, or if a tiely motion for

new tral, motion to modif, request for findigs, or motion to reinstate pursuant to
Texa Rule Of Civi Procedure 165a has been fied, formal bils of exception shal be

filed with niety days afer the judgment is signed in a civil case or with niety
days after sentence is pronounced or suspended in open cour in a crial case.

When a fonnal bil of exception is filed, it may be included in the transcript or in a
supplemental transcript.

RULE304. TITABLES

(a) Motion For Judgment As A Matter Of Law. A motion for judgment as a
matter of law may be presented at the close of the adverse par's evidence, or at the close
of al the evidence, or afer the verdict in a jui case and before judgment, and shal not be
considered waived if not presented earlier. A motion for judgment as a matter of law shal
not be presented afer a fmal judgment or appealable order has been signed. A ground in a
motion for judgment as a matter of law is overred by operation of law when a judgmènt is
signed which does not grant that ground.

(b) Motion To Modify Judgment.

(1) A motion to modi a judgment may be filed with th days afer a
fial judgment or appealable order is signed.

(2) A motion to modi may also be fied with seventy-five days afer the
fi judgent or appealable order which the motion attcks is signed, if: (i) the tral
cour sti retais plenai power; and (ii) the motion requests relief which has not

been previously denied. No motion to modify shal be filed more than seventy-
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five(e) Formal Bils Of Exception. days afer the fial judgment or

appealable order is signed.

(3) A motion to modi a judgment may be amended, on one or more
occasions without leave or cour before any preceding motion requestig the same
relief fied by the movat is overred, if the amended motion is fied with the tie

permtted by paragraph (b)(l) or (b)(2) of ths rue.

(4) If an origial or an amended motion to modi, is not determed by
order signed with seventy-five days afer the fial judgment or appealable order was
signed, the motion shal be considered overred by operation of law upon the
expiration of the seventy-five day period.

(c) Motion For New Trial.

(1) A motion for new tral may be filed with th days afer a fial
judgment or appealable order is signed.

(2) A motion for new tral may also be filed with seventy-five days afer

the fi judgment or appealable order which the motion attacks is signed,. if: (i) the
tral comt sti reta plenar over; and (n) the motion requests relief which has not

been previously denied Except as provided in paragraph (c)( 5) or (c)( 6) of ths rue,
no motion for new tral shal be filed more than seventy-five days afer the fial

judgment or appealable order is signed.

(3) A motion for new tral may be amended, on one or more occasions
without leave of cour before any preceding motion requestig the same relief filed
by the movat is overred, if the amended motion is filed with the tie penntted

by paragraph (c)(l) and (c)(2) of ths rule.

(4) If an origi or an amended motion for new tral is not determed by
order signed with seventy-five days afer the fial judgent or appealable order was
signed, the motion shal be considered overred by operation of law upon the
expiration of the seventy-five day period.

(5) In a case when judgment has been rendered by default agaist a par
who did not parcipate either in person or by attorney in the actual tral of the case,
a motion for new tral by the par agait whom judgment was rendered shal be fie
with six month afer the judgment was signed, wùess a motion has been previously

fied pursuant to paragraph (c)(l) or (c)(2) of ths rue.
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(6) In a case when judgment has been rendered on citation by publication .

and the defendant did not appear in person or by an attorney selected by the
defendat, a motion for new tral shall be filed with two years afer the judgment
was signed, uness a motion ha been previously filed pursuat to paragraph (c)(l) or

(c X2) of ths rue.

(d) Motion To Correct Judgment Record. A motion to correct the judgment
record may be fied at any tie afer a fial judgment is signed, but if the motion is fied
with th days afer the fial judgment is signed, the motion shall be considered a motion

to modif a judgment fiIed with th days pursuant to paragraph (b) (1) of ths rue.

(e) Effective Dates And Beginning Of 
Periods

(1) Begnning of Periods. The date a fial judgment or appealable order
is signed as shown of record determes the begig of the period durg which (i)
the cour may exercise plenai power to grt a motion to modify, a motion for new

tral or a motion to correct the judgment record, a motion to reintate a case

dismissed for want of prosecution and a request for fidigs of fact and conclusions

of law or to vacate a judgment, and (ii) a par may tiely fie any document
necessar to preserve the rights of the par on appeal.

(2) Date to be Shown. Al judgments, decisions, and orders of any kid
shall be reduced to wrtig and signed by the tral judge with the date of signg
expessly stated in it. If the date of signg is not recited in the judgment or order, it
may be shown in the record by a certcate of the judge or otherwse; the absence of

a showig of the date in the record does not invalidate a judgment or an order.

(3) Notice of Judgment. When a fmal judgment or appealable order is
signed, the clerk of the cour shall imediately give notice of the signg to the
pares by first-class mai. Faiure to comply with ths rue shal not afect the
periods mentioned in paragraph (1), except under paragraph (4).

(4) No Notice of Judgment: Additional Time. If a par afected by a
fmal judgment or appealable order has not, with twenty days afer the fial

judgment or appealable order was signed, received the notice requie by paragraph (3)
and has not acquired actual knowledge of the signg of the fial judgment or

appealable order, then al periods provided in these rues that ru from the date the

fi judgment or appealable order is signed shal begi for that par on the date that
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par received notice or acquied actual knowledge of the signg of the fial
judgment or appealable order, whichever occured fist; provided, however, that in
no event shall the periods begi more than niety days afer the fial judgment or
appealable order was signed.

(5) Procedure to Gain Additional Time. To establish the application of
parph (4), the par adverely afected must fie a motion in the tral cour statig
the date on which the par or the par's attorney fist either received a notice of the

fi judgment or appealable order or acquied actual knowledge of the signg of the

fi judgment or appealable order and that ths date was more than twenty days afer

the fial judgment or appealable order was signed. The tral judge shal promptly set
the motion for hearg, and afer conductig a hearg on the motion, shal fid the
date the par or the par's attorney fist either received a notice of the fial
judgment or appealable order or acquied actu knowledge of the signg of the fial

judgment or appealable order and include ths fidig in a wrtten order.

(6) Periods Affected by Modified Judgment. If a judgment is modied
in any respect durg the period of the tral cour's plenai power, al periods
provided in these rues which ru from the date the judgment is signed shal ru from
the tie the modified judgment is signed. If a correction to a judgment is made

puruatto Texas Rule of Civil Procedure 30I(e) after expiration of 
the tral cour's

plenar power, al periods provided in these rules which ru from the date the

judgment is signed shall ru from the date of the signg of the corrected judgment

for any complait that would not apply to the origial judgment.

(7) Process by Publication. For a motion for new tral fied more than

thir days but with two years afer the judgment was signed when process has

been served by publication, the periods shal be computed as if the judgment were
signed on the date of filing the motion.

(8) Premature Filng. A motion for new tral or request for fidigs of
fact and conclusions oflaw are effective although prematuely fied. A motion for
new tral shal be deemed to have been filed on the date of, but subsequent to, the
signg of the judgment the motion attcks. A request for fidigs of fact and
conclusions oflaw sha be deemed to have been filed on the date of, but subsequent
to, the signg of the judgment.

RULE 305. PLENARY POWER OF TH TRL COURT
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(a) Duration. A tral cour has plenai power:

(1) for th days afer a fial judgment is signed in al instances;

(2) for one hundred and five days afer a fial judgment is signed,
regardless of whether an appeal has been pedected, if any par has tiely fied (i)

with th days afer the final judgment is signed a motion to modify a judgment,

a motion for new tral a motion to correct judgment record, or (ii) with twenty days
afer the fi judgment is signed, a request for fidigs of fact and conclusions of law

on an issue of fact tred to a judge; and

(3) for thirt days afer (i) the judge signs an order exercising judicial

discretion if the judge had plenai power at the tie of signg or (ü) a pendig

motion to exercise judicial discretion is overred, either by a signed order or by
operation of law, whichever occurs fist.

(b) Exercise. Regardless of whether an appeal has been pedected, the tral cour
has plenai power to:

(i) grant a motion to modify or a motion for new tral or to vacate the
judgment with th days after the judgment is signed; and

(2) grant a motion to modify or a motion for new tral or to vacate the
judgment unti th days afer all of those tiely-filed motions are overred, either
by signed order or by operation of law, whichever occurs fist.

(c) Expiration. On expirtion of the tie with which the tral cour has plenai
power:

(i) the tral judge canot set aside a judgment except on bil of review for

sufcient cause filed with the tie alowed by law;

(2) the tral judge, however, may at any tie, correct a clerical error in the

record of a judgment and render judgment nunc pro tunc pursuant to Tex. R. Civ. P.
302(f);

(3) the tral judge may also sign an order declarg a previous judgment or
order to be void because signed afer expirtion of the tral cour's plenai power; and

(4) the tral cour may also file findings of fact and conclusions of law if
with the tie alowed by Tex. R. Civ. P. 297.
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INQUIRY DISPOSITION CHART
TEXAS RULES OF CIVIL PROCEDURE 300-331

Change Suggested

Har L. Tinda and John W.

Hars complai tht proposed

amdment of 4/90. eff 9/90,
sayig tht a judgment was not

rendered unti signed would be a

disaste.

Ducan F. Wilson makes the
same complait as shown for
Rule 301 but believes
amendment wi be made to Rule
306; i.e.. same complait, wrong
number.

Unkown remmends that Rule
306a(4) (now proposed Rule

322(c)(3)) be amended to say
that a par may give notice of a
judgment in addition to the clerk.

Charles A. Spai Jr. comments
that the Texas rues use "non-
jur" and "nonjur" in a number

of rues. He suggests the rues

should be unorm

Chief Justice Max N. Osborn
(now retied) inqus ifTRCP
324(a) conficts with TRA
52(a). He also suggests reduce
tie limts on appeal.

Same as on Rule 307.

Mar L. Peteon suggests that
Rule 329b be rewrtt to

elimate confion on

"vacatig" a judgment.

Recommended Action

None.

None.

None.

None.

None.

None.

None.

An amendment is being
recmmended to cure
problem

1

Reason

Amendment was withdrawn on
9/4/90. eff 9/1190; complait
alead cu

Real complait as to Rule 301
alead cu

No one believes such an
amendment woUld be helpfu or
necssar.

Proposed TRA rues unormy
use "non jur" as doe our

proposed rues. See proposed

TRCP 32 1 (d).

Ths has bee cued by proposed

amendments to TR 52(a).

No one believes such a reduction
will be helpfu.

See Rule 307.

Go idea



Spg 425-427 Charles A. Spai Jr. suggests None.
that da motion for new tral
overed as a matt of law be
changed from 75 to 60 das to

cue Casebolt problem.

SSp 447-49 . Damon Bal reuests None.
amendment requig motion for
entr of default judgment.

S Sp 450-451 Mar L. Peteson resubmits hi
suggestion shown at Pg 902-
905.

S Sp 452-454 Charles A. Spai Jr., suggests a
new, general rue on TC's
plena power and when it

expires.

Same as Pg 902-905.

An amendment is being
proposed as a paral cure.

S Sp 452-454 Charles A. Spai Jr., suggests None.
broader rue neeed on te of

cour.

S Sp 455-57 Thomas B. Alleman suggests None.
that new rues neeed on control
of visitig judges.

2

No one believes such an
amendment is necsar.

No one believes such an
amendment is necssar.

See Pg 902-905

Neeed to complete amended
rue.

No one believes such an
amendment is necsar.

Dos not come with purew
of Rule 330.
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RULE 13. EFFCT OF PRESENTING PLEADINGS,
MOTIONS AN OTHER PAPERS; SANCTIONS

(a) Presenting pleadigs, motions, and other papers. By presenting to the cour (whether

by signng, fiing, submitting, or later advocating) a pleading, motion, or other paper, an

attorney or unepresented par is certifying that to the best of the presenter's knowledge,
information, and belief, formed after reasonable inquiry:

(1) the pleadig, motion, or other paper is not being presented for any improper

purpose, includig to harass or to cause unecessar delay or needless increase in the
cost of litigation;

(2) the clai, defenses, and other legal contentions are waranted by existg law

or by a nonfrivolous arguent for the extension, modification, or reversal of existing
law or by the establishment of new law;

(3) the alegations and other factal contentions in the pleadig, motion, or other_

paper have evidentiar support, or, for specifically identifed alegations or factual
contentions, are liely to have evidentiar support afer a reasonable opportunty for
furher investigation or discovery; and

(4) each denial in a pleadig" 6l motion. or other Daner of a factual contention is

waranted on the evidence or, for a speifcay identied denial, is reasonably based
on a lack of information or belief; provided however, that the filig of a general

denial under Rule 92 does not violate this provision.

(b) Motion for sanctons. A par seeki sanctons under th rue shal me a motion for
sanctons separately from other motions or requests, and shal describe the speifc conduct
aleged to violate paragraph (a) of thi rue. The motion shal be served not less than twenty-

one (21) days before bein either filed or presented to the cour; if the chalenged pleading,
motion, or other paper is withdrawn or correced with that twenty-one (21) day period, the
motion shal neither be med nor presented to the cour. The cour may award to a parX
prevai on a motion under th rue the reasonable expenses and attorney's fees incurred

in presenting or opposing the motion.

(c) Cour's intiative. The cour on its own intiative may make an order describing the

speifc conduct that appears to violate paragraph (a) of thi rule and diecting the aleged
violator to show cause. with notice of not less than twenty-one davs. why the conduct has not
violated the rule. If the challeni!ed pleadini!. motion. or other Daner is withdrawn or

corrected within that twenty-one dav Deriod. no sanctons sball be Imoosed.

AlI258S42.
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(d) Sanctons. A cour that determines that a person has presented a Dleadine:. motion,!
or other Dauer pleadig in violation of paragraph (a) of this rule may impose a sanction on
the person, a pa represented by the person, or both. Any sancton shal be lited to what

is sufficient to deter repetition of the conduct or comparable conduct by others similarly
situated. A sanction may include any of the following:

(1) an order strikng the motion, pleadig, or other paper;

(2) an order diecting the violator to perform, or refrai from performg, an act;

(3) an order to pay a penalty into cour;

(4) an order to pay the other par the amount of 
the reaonable expenses incurred

by the other par because of the presentation of the pleading, motion, or other

paper, including reasonable attorney's fees; and

(5) upon a showig of (i) repeated and contiuig violations of paragaph (a), and
(ü) faiure to exercise dilgence to avoid such violations, an award of an appropriate_
amount of litigatiol1 cost and expnses incurred or caused by the subject litigation.

The cour may not award moneta sanctions agai a represented par for a violation of
paragraph (a)(2). The cour may not award monetar sanctions on its own intiative uness
the cour issues its show-cause order before a volunta disal or volunta settlement of

the clai made by or agait the par or the par's attorney agait whom sanctions are

proposed.

An order under th rue shal conta written findings, or be supported by oral findings on
the record, stating speifcaly (1) the conduct meriting sanctions, and (2) why a lesser

sanction would be ineffective.

Except with respet to Dleadi2s. motions. or other Dauers and pleadigs involvig post-
judgment dicovery under Rule 621a, the trial cour may grant relief under this rule only
whie the cour has plenar jurisdiction.

(e) Exception. Th rue is inapplicable to discovery request and responses, including
objections and clai of priviege.

Comments. This rue incornorates Drovisions from Cb~Dter 10 of the Texas Civi Practice
and Remedies Code. Ii aDDlvi2 the rue. cour should exercise cae to avoid unnecessar

dlruDtion of the attomev-cUent relationshiD. includin2 unecesar disclosures of attorn~v-
client communcations.
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RULE 166d. FAILUR TO MAKE OR COOPERATE IN DISCOVERY: REMEDIES

1. Procedure.

(a) Motion. Any person affected by a failure of another person to respond to or
supplement discovery, or by an abuse of the discovery process in seeking or resisting
dicovery, may fie a motion specifically describing the violation. The motion shall be fied
in the cour in which the action is pendig, except that a motion involvig a person or entity
who is not a par shal be fied in any diict cour in the district where the discovery is to
tae place. Nonpares afected by the motion shal be served as if pares. The motion shal
conta a certficate that the movant (or the movant's counel) has spoken with the opposing

par (or the opposing par's counsel if represented by counel) in person or by telephone

to try to resolve the dicovery dispute, or has made digent attempts to do so, and that such
efforts have failed.

(b) Hearing. Oral hearing is requied for motions requesg relief under th rule,

uness waived by those involved.

(c) Order. An order under th rue may compel, lit or deny discovery, award

expenses pursuant to paragraph 2, and impose sanctions pursuant to paragraph 3. The
order shal be in wrting. An order grantig relief or imposing sanctons shal be agai the
par, attorney, law firm, or other person or entity whose actons necessitated the motion.

An order imposing sanctions under paragraph 3 of this rule shal conta written findings,

or be supported by oral fmdings on the record, stating speifcaly (1) the conduct meriting
sanctions, and (2) why a lesser sanction would be ineffective.

2. Expenses for compellg, litig, or denyi dicovery. The cour may make

an award of expenses, includig attorney's fee, incured in connecion with a motion made
pursuat to paragraph 1 or a wrtten response to such a motion, only if the cour fmds that:
(a) the amount of expenses, including attorney's fee, incurred in connection with the
prosecution or defense of the motion, is uneasonably burdensome on the par seeki relief,
and (b) the pary agai whom relief is sought was not reasonably jusifed in seekig or
resisting the discovery at issue.

3. Sanctions.

(a) Sanctinale conduct. In addition to or in lieu of the relief provided above, the
cour may impose sanctions as set forth in subparagraph (b) below if the cour fmds that:

(i) a person subject to an order relatig to discovery, other than a Discovery

Control Plan under Rule 1, has faied to comply with the order; or



(ü) a par, a par's attorney, or a person under the control of a par: (A) has

diregarded a rue, a Discovery Control Plan, or subpona repeatedly or in bad faith;
or (B) ha desoyed evidence in bad faith or engaged in other conduct that an order
compellng, denying, or limiting discovery canot effectively remedy; or (C) has
repeatedly made discovery responses that are untimely, clearly inadequate or made
for purposes of delay; or (D) has repeatedly made dicovery requests or objections to
dicovery or clai of priviege that are not reaonably jused; or (E) has otherwe
abused the discovery process in seeking, makng or resisting discovery.

(b) Sanctions. A court may impose any of the followig sanctions that are ~
directed to remedying the paricular violations involved, and are no more severe than
necessar to satisfy the legitimate purposes of the sanctions imposed:

(1) Reprimanding the offender;

(2) Allowing or disallowig furher discovery in whole or in par, including
changig discovery limitations;

(3) Assessing dicovery or tral expenses, includig attorney's fees, caused by the

sanctionable conduct;
(4) Deeming cert facts or matters to be established for the purposes of the_

action;
(5) Baring introducton of evidence supportg or opposing designated clais or

defenses;
(6) Strikng pleadigs or portions thereof, staying furher proceedings until an

order is obeyed, dismissing with or without prejudice the action or any par
thereof, or rendering a default judgment;

(7) Granting the movant a monetar award in addition to or in lieu of actual
expenses; or

(8) Makg such other orders as are just under the circumstces.

4. Time for Compliance. Orders under th rue shal be operative at such
tie as dieced by the cour. If a par contends that moneta award precludes access to

the court, the judge mus either (i) provide that the award is payable only at a date that
coincides with or follows entr of a fmal order termatig the litigation, or (ü) makes
written fmdigs or oral fmdigs on the record after a heaing that the award doe not
preclude access to the cour.

5. Review. An order under this rule shal be subjec to review on appeal from
the fmal judgment by any person or entity affected by the order.

Comment. Paragraph (5) doe not change or addres the avaiabilty of mandamus relief in
sanctions proceedigs. See, e.g., Walker v. Packer, 827 S. W.2d 833 (Tex. 1992).
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RULE 13. EFFECT OF PRESENTING PLEADINGS,
MOTIONS AN OTHER PAPERS; SANCTIONS

(a) Presenting pleadigs, motions, and other papers. By presenting to the cour (whether

by signing, filing, submitting, or later advocating) a pleading, motion, or other paper, an
attorney or unrepresented par is certifying that to the best of the presenter's knowledge,
information, and belief, formed after reasonable inquiy:

(1) the pleadig, motion, or other paper is not being presented for any improper

purpose, includig to harass or to cause unecessar delay or needless increase in the
cost of litigation;

(2) the clai, defenses, and other legal contentions are waranted by existing law

or by a nonfrivolous arguent for the extension, modification, or reversal of existing
law or by the establishment of new law;

(3) the alegations and other factual contentions in the pleading, motion, or other_

paper have evidentiary support, or, for speifcaly identifed allegations or factual
contentions, are likely to have evidentiar support afer a reasonable opportunty for
furher investigation or discovery; and

(4) each denial in a pleading, motion, or other paper of a factual contention is

warranted on the evidence or, for a speifcay identied denial, is reasonably based
on a lack of information or belief; provided however, that the filing of a general
denial under Rule 92 does not violate this provision.

(b) Motion for sanctons. A par seekig sanctons under th rue shal rie a motion for

sanctions separately from other motions or requests, and shal describe the speifc conduct
aleged to violate paragraph (a) of thi rue. The motion shal be served not less than twenty-

one (21) days before being either ried or presented to the cour; if the challenged pleading,

motion, or other paper is withdrawn or correced withi that twenty-one (21) day period, the
motion shal neither be filed nor presented to the cour. The cour may award to a par
prevaig on a motion under th rue the reasonable expenses and attorney's fees incurred
in presenting or opposing the motion.

(c) Cour's intiative. The cour on its own initiative may make an order describing the

speifc conduct that appears to violate paragraph (a) of thi rule and diecing the alleged
violator to show cause, with notice of not less than twenty-one days, why the conduct has not
violated the rule. If the chalenged pleading, motion, or other paper is withdrawn or

corrected within that twenty-one day period, no sanctions shal be imposed.

AI/258542.
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(d) Sanctons. A cour that determines that a person has presented a pleading, motion,!
or other paper in violation of paragraph (a) of thi rule may impose a sancton on the person,
a party repre-sented by the person, or both. Any sanction shall be limited to what is
sufficient to deter repetition of the conduct or comparable conduct by others similarly
situated. A sanction may include any of the following:

(1) an order striking the motion, pleading, or other paper;

(2) an order directing the violator to perform, or refrai from performg, an act;

(3) an order to pay a penalty into cour;

(4) an order to pay the other par the amount of the reasonable expenses incurred
by the other par because of the presentation of the pleading, motion, or other

paper, including reasonable attorney's fees; and

(5) upon a showing of (i) repeated and contiuig violations of paragraph (a), and

(ü) faiure to exercise diigence to avoid such violations, an award of an appropriate_
amount of litigation costs and expenses incurred or caused by the subject litigation.

The cour may not award moneta sanctions against a represented par for a violation of
paragaph (a)(2). The cour may not award moneta sanctons on its own intiative uness
the cour issues its show-cuse order before a volunta dimisal or volunta settlement of
the clai made by or agai the par or the par's attorney agait whom sanctions are

proposed.

An order under thi rue shal conta written rmdings, or be supported by oral rmdigs on

the record, stating speifcaly (1) the conduct meriting sanctions, and (2) why a lesser

sanction would be ineffecive.

Except with respe to pleadigs, motions, or other papers involvi post-judgment dicovery
under Rule 621a, the trial cour may grant relief under this rue only whie the cour has
plenar jurisdiction.

(e) Exception. Thi rule is inapplicable to discovery reques and responses, includig
objections and clai of priviege.

Comments. Th rule incorporates provisions from Chapter 10 of the Texas Civil Practice
and Remedies Code. In applyi the rue, cour should exercise care to avoid unecessar
diruption of the attorney-client relationship, includig unecessar diclosures of attorney-
client communcations.
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RULE 166d. FAILUR TO MAKE OR COOPERATE IN DISCOVERY: REMEDIES

1. Procedure.

(a) Motion. Any person affected by a failure of another person to respond to or
supplement discovery, or by an abuse of the discovery process in seeking or resisting
dicovery, may fie a motion speifcally describing the violation. The motion shall be filed
in the cour in which the acton is pendig, except that a motion involvig a person or entity
who is not a par shal be fied in any dirict cour in the district where the discovery is to
tae place. Nonparies afeced by the motion shal be served as if paries. The motion shal
conta a certficate that the movant (or the movant's counel) has spoken with the opposing

par (or the opposing par's counel if represented by counsel) in person or by telephone

to try to resolve the discovery dipute, or has made digent attempts to do so, and that such
efforts have failed.

(b) Hearing. Oral hearing is requied for motions requesg relief under th rue,

uness waived by those involved.

(c) Order. An order under thi rule may compel, lit or deny discovery, award

expenses pursuant to paragraph 2, and impose sanctions pursuant to paragraph 3. The
order shal be in wrtig. An order grantig relief or imposing sanctons shal be agai the
par, attorney, law firm, or other person or entity whose actions necessitated the motion.

An order imposing sanctions under paragraph 3 of this rule shall contai written findings,
or be supported by oral rindings on the record, stating speifcaly (1) the conduct meriting
sanctions, and (2) why a lesser sanction would be ineffective.

2. Expnses for compellg, litig, or denyig dicovery. The cour may make

an award of expenses, includi attorney's fee, incured in connection with a motion made

pursuant to paragaph 1 or a written response to such a motion, only ü the cour rinds that:
(a) the amount of expenses, includig attorney's fees, incurred in connecon with the
prosecution or defense of the motion, is uneaonably burdensome on the par seekig relief,
and (b) the par agains whom relief is sought was not reasonably justifed in seekig or
resisting the discovery at issue.

3. Sanctions.

(a) Sanctinale conduct. In addition to or in lieu of the relief provided above, the
cour may impose sanctions as set forth in subparagraph (b) below if the cour rinds that:

(i) a person subject to an order relating to discovery, other than a Discovery

Control Plan under Rule 1, has faied to comply with the order; or

AlI258542.
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(ii) a par, a par's attorney, or a person under the control of a pary: (A) has

diregarded a rue, a Discovery Control Plan, or subpona repeatedly or in bad faith;
or (B) ha destroyed evidence in bad faith or engaged in other conduct that an order
compellng, denying, or limiting discovery cannot effectively remedy; or (C) has
repeatedly made discovery responses that are untimely, clearly inadequate or made
for purposes of delay; or (D) has repeatedly made discovery requests or objections to
discovery or clais of privilege that are not reasonably jusifed; or (E) has otherwe
abused the discovery process in seeking, makng or resisting discovery.

(b) Sanctions. A cour may impose any of the following sanctions that are just,
directed to remedying the paricular violations involved, and are no more severe than
necessar to satisfy the legitimate purposes of the sanctions imposed:

(1) Reprimanding the offender;

(2) Allowing or disallowing furher discovery in whole or in par, including

changing discovery limitations;
(3) Assessing dicovery or trial expnses, includig attorney's fees, caused by the

sanctionable conduct;
(4) Deeming certain facts or matters to be established for the purposes of the_

action;
(5) Barrig introducton of evidence support or opposing designated clais or

defenses;
(6) Strikng pleadings or portions thereof, stying furher proceedigs until an

order is obeyed, dismissing with or without prejudice the action or any par
thereof, or rendering a default judgment;

(7) Granting the movant a monetar award in addition to or in lieu of actual
expenses; or

(8) Makng such other orders as are just under the circumtaces.

4. Time for Compliance. Orders under this rule shal be operative at such time

as directed by the cour. If a par contends that monetar award precludes access to the

cour, the judge mus either (i) provide that the award is payable only at a date that coincides
with or follows entr of a rmal order termati the litigation, or (ii) makes wrtten rmdigs
or oral rmdigs on the record afer a heag that the award doe not preclude access to the

cour.

5. Review. An order under this rule shal be subject to review on appeal from
the rmal judgment by any person or entity affected by the order.

Comment. Paragraph (5) doe not change or address the avaiabilty of mandamus relief in
sanctions proceedings. See, e.g., Walker v. Packer, 827 S. W.2d 833 (Tex. 1992).

A1I258542.
100/00



DISPOSITION CHART
TEXS RULES OF CIVIL PROCEDURE 13 & 215

RULE PAGE NO. CHANGE RECOMMENDED REASON
NO. SUGGESTED/BY ACTION

13 Pg 38 Substantially rewrite Amended Rules 13 & Amended Rule 13
Rules 13 and 215/ 215 to conform to new
Shelby Sharpe statute

Pg 39-41 Add a safe harbour Safe harbour Amended Rule 13
provision to Rule restored to Rule 13 to conform to new
13/Luke Soules statute

Pg 42-73 Amend Rule 13 Amended Rule 13 Amended Rule 13
perhaps to conform to conform to new
to Federal Rule 11/ statute
Karen Johnson

Pg 74 Inquires as to Amended Rule 13 Amended Rule 13
whether certain to conform to new
changes should be statute
made to Rule 13 in
light of a study of
Federal Rule 11/

Prof. Hadley Edgar

Pg 75-106 Suggests passing None None needed
State Rules to
provide for the
capabilty of hand-
ling sanctionable
conduct in RICO
cases filed in State
Courtichael
Pezzull

Pg 107 Suggests amending Amended Rule 113 Amended Rule 13
Rule 13 dealing with to conform to new
frivolous pleadings. statute
etc.lKenneth Fuller

Pg 108-110 Urges amending Amended Rule 13 Amended Rule 13
Rule 13 so that trial to conform to new
judges can have a statute
tool to deal with
frivolous cases/
Judge Guy Jones

A l/A 1990\26488.
10001002



215 Pg 682-683 Suggests amending Supplementation Discovery Rules
the discovery rules Rules amended by Extensivelyso that identification change in Discovery Amendedof a person is Rules
someone with know-
ledge of relevant
facts or an expert
witness by any part

shall suffce, etc.!
Bruce E. Anderson

Pg 684-685 Substantially rewrite See page 38 above
Rules 13 and 215/
Shelby Sharpe

Pg 686-698 Suggests severe Passage of New
limitations on Recommended
discovery/Judge Discovery Rules
Brent Keiss

Pg 699-703 Suggests certain Recommended New
clarifications to Rule Rule 166d
215/Shelby Sharpe

Pg 699-711 These pages to not
contain any question
or request so no
response is
necessary

Pg 712-718 Suggests simplifing Supplementation Discovery Rules
discovery to avoid Rules amended by Exensively
mandatory exclusion change in Discovery Amended
of evidence/James Rules
R. Bass

Pg 719-723 Suggests amending
sanctions rules to
allow judges to
impose sanctions New discovery and
more freely in sanctions rules
certin situ- passed
ations/Stephen R.

Marsh

Pg 724-725 Proposes amending
Rule 215 to avoid
what sometimes
turn out to be harsh Discovery and
and unfair Sanctions Rules
sanctons/Sidney amended
Floyd

A lIA 1990126488.
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Pg 726-727 Proposes softening Discovery and
the rules providing Sanctions Rules

- for automatic amended
exclusion of
testimony of
witnesses when it is
clear that the
testimony comes as
no actual surpriserr.
B. Wright

Pg 728-729 This letter has
nothing to do with
anything having to
do with discovery or
sanctions/Joe Bax

Pg 730-731 Proposes softening Automatic exclusion
automatic exclusion provisions have been
of witnesses, rules/ significantly amended
James V. Hammett

Pg 732-741 Proposes softening ditto
exclusion rules/
Judge Pat M. Baskin

Pg 742 Questions whether Rules on sanctions
Rule 215 should be have been
amended to amend significantly amended
the court's abilty to
impose extreme

sanctions/Steve
McConnico

Pg 743 Ditto/Judge Wm. ditto
Kilgarlin

Pg 744 Dan Pnce, the
author of this letter
is deceased

Pg 745-746 Ditto/Philip W. Rules on sanctions
Gilbert have been

significantly amended

215a Pg 747-755 Amend Rule 215a1 incorporate changes 215a is repealed,
Luke Soules to a new sanctions and 215 will

rule - 166d become 166d

13 Spg 25-27 Suggests changing Amendment of Rule To conform with
Rule 13 to deal with 13 statute
abusive motions in
limine/Robert
Barfeld

A 1/A 1990\26488.
10001002



Proposed SSp 393-394 Replace Rule 13 None Subcommittee and
General with amendments to committee have
Rule 13

- Rule 5 on signing chosen to retain
pleadings/Clarence Rule 13 with
A. Guittard amendments to

reflect new state
sanctions statute

13 SSp 395-414 Revised Rule 13 Adopt in part. See State Bar Rule and
proposed/State Bar proposed Rule 13 new statute both
of Texas Committee patterned on Fed.
on Court Rules R. Civ. P. 11;

proposed rule 13
tracks new statute

215 SSp 415-424 Dallas Court of None Dallas decision
Appeals has held relates to court's
Rule 215 contempt powers
unconstitutionaV and not sanctions
John Ernest Boundy powers

SSp 425-430 Revised Rule 215 Adopt in part. See Rule 215 required
proposed/State Bar proposed rule 166d amendment to
of Texas Committee and new discovery reflect court
on Court Rules rules sanctions decisions

and to better fit with
new discovery rules

A 1/A 1990126488.
10001002
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RULES 15-165a SUBCOMMITTEE

REGARDING THE
RECOMMENDATIONS OF

THE SUPREME COURT TASK FORCE ON
REVISION OF THE TEXAS RULES

OF CIVIL PROCEDURE

November 17, 1995



INITIAL REPORT OF RULE 15-165A SUBCOMMITTEE

TO THE SUPREME COURT ADVISORY COMMITTEE

öN TASK FORCE RECOMMENDATIONS AS TO REWRTING RULES

NOVEMBER 11, 1995

Task Force Recommendations. Professor Dorsaneo chaired a Supreme Cou
Task Force on rewriting the Rules. of Civil Procedure. The Task Force
forwarded its recommendations, to the Supreme Court on November g, 1993.
Those Task Force recommendations relate to the overall structure of th Texas.
Rules of Civil Procedure, as. well as rewriting various groups. of rules, and
rewriting specific rules. Ths Task Force's recomendations have not been
formally condered by. the Supreme Court Advisory Commttee. Now is th
time to begin considering those propsals, since they impact so heavily on
Rules 15 through 165a.

Professor Dorsaneo's cover letter enclosig, the Task Force Report, and setting
out its natue in broad terms, is attached to ths Initial Subommittee Report.

a. Consolidation. The Task Force determined that related rules were

scattered thoughout the Rules of Procedure, and that related rules shld be
consolidated. For example, rules relating to the duties of court clerks are
spread throughout the rules" intead of being gathered into one area or one
rule.

b. Restrctuing. The Task Force determind tht the structue of the Rules.

of Civil Procedure is more attributable to historical happenstace and not
conscious. planng. For example, originally Texas had a plea-oriented
practice,. no a motion practice. We have been slowly moving toward a motion
practice (e.g., plea of privileg~ is. now a motion to transfer, etc.). The Task
Force recommended that we move away from a plea practice to a motion
practice.

c. Style. The origial rules in many insances copied statutory languag~.

Some rules are written using rule-related conventions, while some rules. car
forward the statutory style of writing. The Task Force recommends that we
use the same conventions for the TRCP as. we do for the Rules of Appellate
Procedure and the Rules of Evidence.

-2-



RECAP:

(1) Under the Task Force's approach, the worst thing would be to let the
rules that need to be at the end of the Rules continue to be sprinked throughout
the rules. The Task Force believes that its recommendation would be a great
improvement in this area. We need to cut down on the number of general
rules.

(2) The Task Force would like for the Rules to say what is permitted in a
cohesive and coherent way.

(3.) The Task Force believes that rules relating to parties need to be fixed.
The Task Force suggests that we make our Rules look more like the federal
scheme, which they parly copy. We're 

close to but slightly different from the

Federal approach.

THE SUBCOMMITTEE'S CONCLUSION

The Subcommittee on Rule 15-165a unanously resolves:

Whle we do not want to copy the structure of the federal
rules, per se, we will take the strctue outlined by the

Task Force as a staring point for our subcommittee work,
and treat the proposed restrcturing as a "working

hypothesis. "

The SCAC should decide ths point before the Subcommittee goes much further
its work.

Submitted by

Richard R. Orsinger

Subcommittee Chair
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The Honorable Nathan L. Hecht
Rules Membr, Supreme Court of Texas

wiiliam V. Dorsaneo, III
Chairman, Task Force on Revision of the Texas Rules of
Civil Procedure

Recodification of the Texas Rules of civil Procedure

status Report

1. The Need for Recodification: Backaround.

As originally promulgated, the Texas Rules of civil
Procedure consisted of approximately 8~2 separate rules divided
into eight parts:

I-
Ii.
III.

General Rules.
Rules of Practice in District and County Courts.
Rules of Procedure for the Courts of Civil
Appeals.
Rules of Practice for the Supreme Court.
Rules of Practice in Justice Courts.
Rules Relating to Ancillary Proceedings.
Rules Relating to Special Proceeding.
Closing Rules.

iv.
v.
VI.
VIi.
VIII.

This original structure has been rendered substantially
obsolete by subsequent Texas Supreme Court orders. As a resúlt
of the adoption of the Texas Rules of Appellate Procedure, Parts
III and iv were completel~ repealed and the numbr of civil
procedural rules was reduced by approximately 1~O rules. In
addition to the large gap that was created by the promulgation of
the Rules of Appellate Procedure, another consequence of their
:iemoval from the Rules of civil Procedure is that the civil
procedural rulebok now begins with two separate sections of
"general rules, II Le., the General Rules (Rules 1-14c) contained
in Part i and the General Rules (Rules 1S-21b) contained in the
first section of Part II.

In addition to the major structural change that resulted
from the adoption of the appellate rules, other major revisions
ave been made in Part II of the rulebok. Most notably, the
les concerning pretrial discovery, venue practice, the jury
årge, and findings of fact in bench trials and have been
written; the rules concerning the need for and the procedural
chanisms for serving papers and notices on other parties or



unsel have been changed: the rules concerning
ent motions and the duration and extent of the trial

plenary poer have been substantially revised: new rules
en adopted recognizing new procedural mechanisms, i. e.
appearances, sumary judgments, mental and physical
tibns; and a large numer of rules have been repealed for
ty of reasons. Nonetheless, despite all of this activity,

of the current rules are substantially verbatim renditions
eparts of the Revised civil statutes of 1925 that were
procedural and, therefore, appropriate for inclusion in

rules of civil procedure by the Texas Supreme Court and the
l~inal rules committee.

çurrently, the Texas Rules of civil Procedure are divided
to $ix parts and numered 1-14c (general rules), 15-330
istrict and county level courts) 523-591 (justice court rules)

72-734 (ancillary proceedings), 737-813 (special proceedings)
and 814-822 (closing rules). Parts I and II contain the most
important rules and include the following sections ,and
subsections:

I. General Rules (1-14C)
II. Rules of Practice in District and county Courts

Sec. 1 General Rules (15-21b)
Sec. 2 Institution of Suit (22-27)
Sec. 3 Parties to Suits (28-44)
Sec. 4. Pleading

A. General (45-77)
B. Pleadings of Plaintiff (78-82)
C. Pleadings of Defendant (83-98)

Sec. 5. citation (99-124)
Sec. 6. Costs and Security Therefor (125-149)
Sec. 7. Abatement and Discontinuance of Suit

. (150-165a)
Sec. 8. Pre-Trial Procedure (166-175)
Sec. 9. Evidence and Depositions

A. Evidence (176-105)
B. Depositions (187-215)

Sec. 10. The Jury in Court (216-236)
Sec. 11. Trial of Causes

A. Appearance and Procedure (237-250)
B. continuance and Change of Venue (251-261)
C. The Trial (262-270)
D. Charge to the Jury (271-279)
E. Case to the Jury (280-289)
F. Verdict (290-295)
G. Findings by Court (296-299a)
H. Judgments (300-314) .
I. Remittitur and Correction (315-316)
J. New Trials (320-3290)
K. Certain District Courts (330)
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~he Desirabilitv of Reoraanization.

Task Force recommends that Parts I and II of the Texas
civil Procedure containing Rules 1-330 be substantially
ed. From an overall standpoint, the members of the Task
e concluded that it is feasible and desirable to

ize the Texas Rules of civil Procedure in the current
:l in the following manner:

III.
iv.
v.
Vi.
VIi.
VIII.
ix.
X.

General Rules
Commencement of Action: Service of Process,
Pleadings, Motions and Orders
Pleadings and Motions
Parties
Discovery and Pretrial Procedure
Trial
Judgments: Motions for Judgment: New Trials
Provisional and Final Remedies
Special proceedings
Counsel, Courts, Clerks, Court Reporters, Court
Records, and Court Costs
Closing Rules.

The method of organization is based on the way that the
ral Rules of civil Procedure are organized except for the
~slon of a separate subsection for Pretrial Procedure in the
êture that we recommend. We believe that this organization

far.. superior to the current one for two basic reasons. First,
c~anges made in the original rules have impaired the
tural utility of the original rulebook. Second, the
ea general structure is substantially less complicated as

a.s being more in tune 
with modern. procedural thinking

erning particular procedural subj ects and, . therefore, more
~.X"iEmdly. In other words, given the procedural developments.
have occurred in Texas since the rules were promulgated
lpally, the federal structure is a better one than the.. al structure.

detailed table of contents based on the proposed structure
ached to this memorandum as an appendix.

The Need for Revision of Sections and Specific Rules
wi th or wi thout Substantive Chanoes.

The Task Force also recommends that the sections and the
ic rules of procedure concerning practice in district and
level courts wi thin each part and section be amended by
. gdiscrete rules, by eliminating unnecessary rules and by

g the remaining rules into a more workable and
dable organization within each section of the new

3



Many of the current Texas Rules of Civil
~rning the practice in district and county level
~ paragraph items wi th relatively uninformative
uld and should be combined, with or without

chang. This is especially so in contrast to the
ralrules and the Texas rules that were based on the
of the federal rules, which are longer rules havingparts. .
bly, the original drafters thought it wise not to
e predecessor rules and statutes too much in 1939-1~40,
f a presumed familiarity with them by the bench and
ever, because of the fractionalization of particular

s into a large numer of short rules it is frequently
ul t for lawyers and judes to see and appreciate the
onship between related matters. As a result, this method
anization and drafting is alsG prodctive of needless
xity, uncertainty and some procedural stupidity. Of

e, this. part of the revision process is an especially
icul t and time-consuming one for seve~al reasons.
First, because the Griginal rules were copied from the

ised civil statutes of 1925, which were themselves copied from
lier codifications, they are poorly worded and poorly ordered.
ike each of the codes "recodifying" the statutes that have
n enacted in the past twenty-five .years, the Texas rules of
cedure have not been restated in modern language, rearranged
to a more logical order, or systematically cleansed of

uplicative, expired or other ineffective provisions.

Second, when the original rules were promulgated, although
many of them were in fact taken fr~ the then existing federal
rules, a number of changes were made in them either
organizationally or textually. For the most part, these changes
were mistakes that should be reversed.

Third, despite the fact. that most of the major efforts at
revising specific parts of the rulebok that have been undertaken
during the past fifteen years have prodced substantial
improvements, a number of other piecemeal changes that have been
made over time have compromised the overall utility of the
rulebook.

A preliminary and working draft of a set of reorganized
rules developed by the Task Force as well as a disposition table
are also attached to this memorandum as appendices.

4. The Need for More Work on Ancillarv and SDecial
Proceedinqs.

The third recommendation of the Task Force is that the rules
governing Ancillary Proceedings and Special Proceedings be

4



evised in two fundamental ways. First, many of
~ered in both the Ancillary Proceedings and
ings sections of the current rulebok are also
edurally and substantively in either the civil

medies Code, the Property Code or in some other
The Task Force believes that this truncation. or in
lication of coverage is undesirable. Al though we
eted our analysis of the Ancillary Proceeding and

edings and are not in a position to 
make specific

ns, one major part of the revision process woul~
epeal of procedural rules coupled with statutory

Conclusion

the original promulgation of the Texas Rules of civil
amendments have been made or are being made on the
ant procedural subj ects. Most of these changes have
icial and they can be retained in substantial measure.
s, the sophistication of modern Texas lawyers is not

y the overall organization of our procedural rules which
n excessive number of rules, incomplete treatment of
subj ects, a separation of pertinent information

9 an individual subject into a numer of rules that are
asonable proximity to each other, as well as unnecessary
y. Despi te the fact that current rules are workable and
tanding the overall contributions of the fine lawyers and
who have worked for the improvement of the rules in the
ollowing their initial promulgation, after more than fifty
f service, the rulebook needs special attention.

is our privilege to be of service to the Court in pursuit
s worthwhile endeavor.

Respectfully submitted,

~ V. ¡gN~~fI ~
william V. Dorsaneo III
Chairperson, Task Force
on Revision of the Texas
Rules of civil Procedure
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RULE 15-165a SUBCOMMITTEE'S

PROPOSAL REGARDING

RULE 18a

RECUSAL AND DISQUALIFICATION OF JUDGES

November 17, 1995



å.~lfCUSAL OR DISQUALIFICATION OF JUGES

otion. At lcast tcn days bcforc thc datc sct for trial or other hcaring in

, aAny party may file with the clerk of the court a motion stating grounds
judge before whom the case is pending should not sit in the case. The
motion may include any disability ground for disqualification or recusal

d in Rule 18b of the judgc to sit in the casco The motion shall be verified and
state with particularity the grounds why the judge before whom the case is'/g should not sit. The motion shall be made on personal knowledge and shall

th such facts as would be admissible in evidence provided that facts may be
upon information and belief if the grounds of such belief are specifically stated.

'ud e's mlin s shall not be used as the rounds for the motion but ma be used as
idence su ortin the motion.

(b) Time for Filng. A motion to disqualify under Rule 18b(1) may be filed at
åny time. A motion to recuse under Rule 18b(2) must be filed at least ten days before
the first hearing or trial that occurs after the grounds for recusal arise. If within ten
däys of the date set for trial or other hearing a judge is assigned to a case. the motion
shall be filed at the earliest practicable time prior to the commencement of the trial
or other hearing.

tb(c) Notice. On the day the motion is filed, copies shall be served on all
other parties or their counsel of record, together with a notice that movant expects the
motion to be presented to the judge three days after the filing Df such motion unless
Otherwise ordered by the judge. l\.iy othcr party may file with the clerk an opposing
or concurring statemcnt at any timc bcforc thc motion is hcard.

W(d) Hearing. Prior to any further proceedings in the case, the judge shall
either recuse himself or request the presiding judge of the administrative judicial

istrict to assign a judge to hear such motion. If the judge recuses himself, he shall
er an order of recusal and request the presiding judge of the administrative judicial

listrict to assign another judge to sit, and shall make no further orders and shall take
rther action in the case except for good cause stated in the order in which such
n is taken.

Wee) ReferraL. If the judge declines to recuse himself, he shall forward to the
ing judge of the administrative judicial district, in either original form or
ied copy, an order of referral, the motion, and all opposing and concurring
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for good cause stated in the order in which further action is taken,
ke no further orders and shall take no further action in the case

motion and prior to a hearing on the motion. The presiding judge
tive judicial district shall immediately set a hearing before hiself

dge designated by hi, shall cause notice of such hearing to be given
or their counsel, and shall make such other orders including orders on
êillary relief in the pending cause as justice may require. The Chief
Su reme Court ma also a oint and assi n . ud es in conformi with
ursuant to statute.

tl(g) AppeaL. If the motion is denied, it may be reviewed for abuse of

retion on appeal from the final judgment. If the motion is granted, the order shall
be reviewable, and the presiding judge shall assign another judge to sit in the

tg The Chief Justice of the Supreme Court may also appoint and assign judges. . .
Wil If a party files a motion to disqualify or recuse under this rule and it is

ermined by the presiding judge or the judge designated by him at the hearing and
motion of the opposite party, that the motion to disqualify or recuse is was

ought solely for the purpose of delay and without sufficient cause, the judge hearing
motion may, in the interest of justice, impose any sanction authorized by Rule

-3-



une W, 1980, 1eff. Jan. 1, 1981; amended Dec. 5, 1983, eff. April 1, 1984; April
, eff. Sept. 1, 1986; July 15, 1987, eff. Jan. 1, 1988; April 24, 1990, eff. Sept. 1,

Notes and Comments

Ths is a new rule.

Change by amendnt effective April 1, 1984: Section (a) is clanged textually.

Commnt: The words "th Court of Criminal Appals" have ben added in .(a); and
tion "1" has ben adde to (g).

Subcommittee's Comment

The Subcommitte unanimously adopted the amendment specifing that disqualifcation
be raised at any time. The Subcommittee adopted the change permitting the filing of a
'on 10 recuse within 10 das of hearing or trial by a vote 

of 4-to-3.
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ÌIRA OF RULE 18c GOVERG RECORDING AN
BROADCASTING OF COURT PROCEEDINGS

tral court may permit broadcasting, televising, recording or photographig of
the courtoom on the following basis:

Construction. The policy of this rule is to allow electronic media coverage of
court proceeings. This rule is to be constred to facilitate the free flow of
to the public concerning the judicial system and to foster better public understading
ministration of justice while at the same time maintaning the dignity, decorum and
of the court proceeing.

Def"mitions. Certn terms are defined for purpses of these rules as follows.

2.1 "Court" meas the paricular judge or master who is presiding over the

2.2 "Electronic media coverage" meas any recording or broadcasting of court

:I~~êeings by the media using television, radio, photographic or recording equipment.

2.3 "Media" or "media agency" meas any person or organization engaging

ews gathering or reporting and includes any newspaper, radio or television station or
rk, news service, magazine, trade paper, in-house publication, professional journal, or
ews reporting or news gathering person or agency.

3. Electronic media coverage permtted.

3.1 Electronic media coverage is allowed in the courtroom only as permitted

is rule.

3.2 If electronic media coverage is of investiture or ceremonial proceeings

'ssion for, and the manner of such coverage, are determined solely by the court, with or
t guidance from other provisions of this rule.

3.3 Electronic media coverage under this rule is permitted only after written
filed with the district clerk or county clerk, as applicable, and served on the paries to the
ing no later than 1:00 p.m. the day prior to the scheduled proceeing unless the

ing is set on less than a day's notice in which case the notice shall be filed as soon as
ble. Such notice shall be signed by an authorized media representative and acknowledge

çh media has received a copy of this rule and that this rule is binding upon it. Upon the
such notice and prior to the commencement of the proceeing, any pary may obtan
on objections to such coverage. Objections to media coverage must be in writing,
the court and provided to all paries and the media that filed the notice, not later than
encement of the heang. The written objection should state the speific harm alleged



suIt from media coverage. The heang shall be held at such a time so as not to
tially delay the procings. The court shall, by written order, either allow, deny or

t coverage. If the court denies coverage, it shall set forth in its order the findings upon
h such denial is base. The court has the discretion to allow, deny, limit or terminate
onic media coverage of a proceeing when it is in the interests of justice to protect the

ts of the paries, witnesses, or the dignity of the court, or to assure the orderly conduct of
procings, or for any other reason considered necssa or appropriate by the court.

4. Electronic media coverage prohibited.

4.1 Electronic media coverage of proceeings held in chambers, proceeings

se to the public, and jury selection is prohibited. Conferences between an attorney and

ient, witness or aide, between attorneys, or between counsel and the court at the bench shall
t be recorded or received by sound equipment.

4.2 Filming, photographing or recording jurors or alternate jurors in the

urtoom or in the jury deliberation room is prohibited.

4.3 In cases originally arsing under the family code, courts may establish and

additional policies regarding electronic media coverage.

5. Equipment and personneL. The court may require media personnel to
demonstrate that propose equipment complies with this rule. The court may speify the

placement of media personnel and equipment to permit reasonable coverage without disruption
to the proceeings. Unless the court in its discretion, and for goo cause orders otherwise, the
following stadards apply to electronic media coverage.

5. 1 One television camera and one still camera, with a combined crew of no

more than three persons, are allowed; in the event the electronic media makes known to the
court its intent to cover any entire or lengthy proceeing, or in other appropriate circumstaces,
the court in its discretion may allow an unmanned seond television camera into the courtroom.
Tape recorders are allowed.

5.2 Equipment shall not produce distracting sound or light. Signal lights or
devices which show when equipment is operating shall not be visible. Moving lights, flash
attachments, or sudden lighting changes shall not be use.

5.3 Existing courtroom sound and lighting systems shall be use without
odification unless approved by the trial court. Microphones and wiring shall be unobtrusively

ted in places approved by the court.

5.4 Oprators shall not move equipment while the court is in session, or
rwise cause a distraction. All equipment shall be in place in advance of the commencement
e proceeing or session that is the subject of the coverage.
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lay of proceedigs. No proceeing or session wil be delayed or continued
se of allowing media coverage unless allowed by the court.

Poolig. If more than one media agency of one typ wish to provide electronic

of a procing or session, they shall make pol arangements and designate a

i coordinator to interact with the court. If they are unable to agree, the court
e pol coordinator who in the opinion of the court is able by experience and

to ca out electronic coverage in compliance with this rule.

Official record. Films, videotapes, photographs or audio reproductions made in

ings shall not be considered as par of the official court record.

Enforcement. In any proceeing to which this rule applies, this rule shall have
d effect of a judicial order and may be enforced by the court as allowed by law. A

y the electronic media may be sactioned by appropriate measures, including, without
, barng the parcular media from access to future electronic media coverage of

gs in that courtoom for a defined period of time.
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THE RULE 15-165a SUBCOMMITTEE'S
PROPOSED CHANGES TO

RULE 47

November 17, 1995

E 47. CLAIMS FOR RELIEF

An original pleading which sets forth a claim for relief, whether an original
n, counterclaim, cross-claim, or third party claim, shall contain

(a) a short statement of the causes of action. stating the legal basis for each

and ivin a eneral descri tion of the factual circumstances sufficient to give

notice of the claim involved,

(b) in all claims for unliquidated damages only the statement that the damages
are withi the jurisdictional limits of the court, and

(c) a demand for judgment for all the other relief to which the party deems
self entitled.

Relief in the alternative or of several different types may be demanded;
\Tided, further, that upon special exception the court shall require the pleader to

d so as to specify the maximum amount claimed.

Notes and Commnts



THE RULE 15-165a SUBCOMMITTEE'S
PROPOSED CHAGES TO

RULE 63

November 17, 1995

63. AMNDMENTS AN RESPONSIVE PLEADINGS

Parties may amend their pleadings, respond to pleadings on file of other parties,
suggestions of death and make representative parties, and file such other pleas as
may desire by filing such pleas with the clerk at such time as not to operate as

urprise to the opposite party; provided, that any pleadings, responses or pleas

ered for filing within seven days of the date of trial or thereafter, or after such time
may be ordered by the judge under Rule 166, shall be filed only after leave of the

dge is obtained, which leave shall be granted by the judge unless there is a showing
such filing wil operate as a surprise to the opposite party.

(Amended July 26, 1960, eff. Jan. 1, 1961; April 
24, 1990, eff. Sept. 1, 1990.)

Notes and Comments

Source: Ar. 2001, subdivisions 1 and 2.

Change: This rule authorizes amendment without leave of court when fied seven days
more before the date of triaL. It requires leave to amend thereafter, which may be granted
the judge intead of by the court. Subdivision 3 of Aricle 2001 is superseded by Rules 66

67.

Change by amendment effective January 1, 1961: Laguage "or after such time as may
ered by the judge under Rule 166" added.

Comment to 1990 change: To require that all trial pleadings of all paries, except those
ed by Rule 66, be on fie at least seven days before trial unless leave of court permits
ing.



posed new version of rule)

E 63. AMENDMENTS AN RESPONSIV PLEADINGS



The Members of the Supreme Court Advisory Committee

William V. Dorsaneo, III

proposed Revisions of Civil Procedure Rules 90 and 91

November 16, 1995

a result of discussions and proposals made to the subcommittee responsible for Civil

re Rules 15 through 165A, and particularly discussions concerning the specificity

ents for pleading claims and defenses in accordance with Civil Procedure Rules 45 and

was determined that Civil Procedure Rules 90 and 91 should also be amended.

Civil Procedure Rule 90 (Waiver of 
Defects in Pleading.) currently provides:

General Demurrers should not be used. Every defect, omission or
fault in a pleading either of form or of substance, which is not
specifically pointed out by exception in writing and brought to the
attention of the judge in the trial court before the instruction or
charge to the jury or, in a nonjury case, before the judgment is
signed shall be deemed to have been waived by the parties seeking
reversal on such account; provided that this rule shall not apply as
to any party against whom default judgment is rendered.

As currently drafted there are three problems with Civil Procedure Rule 90 as follows:

1. The time for raising the defect does not correspond with modern practice or rules

of court promulgated and followed in major metropolitan areas.

The waiver provided for in the procedural rule "by the parties seeking reversal on

such account" is too limited and depends upon who is the ultimate winner in the

court below.

orsaneo\civpro9091. rul



3. The proviso is too broad because it literally would authorize the overturning of a

default judgment because of a technical failure to plead all of the elements of a

cause of action despite the fact that the defendant had received fair notice of the

plaintiffs' factual and legal theories.

I suggest that the procedure rule would be improved by substitution of the following

paragraph.

Every defect in a pleading either ofform or substance, that is not specifically
identified by special exception brought to the attention of the trial judge at least
_ days before trial shall be deemed to have been waived by the party failing to

except, provided that this rule shall not apply as to any party against whom a
default judgment is rendered when fair notice to the defaulted party of the

(claimant's cause of action or the claimant's legal claim or claim involved) has not
been given by the allegations as a whole.

It may also be necessary or desirable to amend Civil Procedure Rule 91 in order for that

rule to make reference to the fair notice concept that is at the foundation of Civil Procedure Rule

45 and 47.

1I!8Ipwindoc\dorsaneo\civpr09091.rul 2



RKS COl\1MITTEE REPORT TO SUBCOMMITTEE
ULES 15 - 165

By: Bonnie Wolbrueck
Date: 11-17-95

1~ WRITS AND PROCESS

The style of all writs and process shall be "The State of Texas" and unless otherwise
ly provided by law or these rules every such writ and process shall be directed to any
or any constable within the State of T exas, shall bc made returnablc on thc Monday next

. of tv;cnty days from thc date of service thereof, and shall be dated and attcstcd

by the clerk with thc under the seal of the court imprcssed thereon; and the date of
e shall be noted thereon.

'lTTEE COl\ENT: Writs are issued under the direction of the court's order and do not
)1 the "ll/fonday next after expiration ofnventy days" language. Citations contain the
ge and the requirement is in the citation rules. "Impressed thereon" is deleted to c1artfy

ubber stamps may also be used by clerks.

E 17 OFFICER TO EXECUTE PROCESS

1all not bc cntitled in any case to dcmand his fcc for executing the same
f such exccution, but his fee shall be taxed and collccted as other costs in tho case.

FEE FOR EXECUTION OF PROCESS, DEMAND

No sheriff or constable shall be compelled to execute any process W civil cases coming
county other than the onc in '.:hich he is an offcer, unless the fees allowed him by law

service of such process shall be paid in advance; except when affdavit is fied, as provided
r these rules. The clerk issuing the process shall endorse thereon the words "pauper oath
d sign his name offcially below them; and the offcer in whose hands such process is
r service shall serve the same. The fee shall be taxed as costs in the case.

TTEE COA11ENT: Rule 17 does not require fees in advance and Rule 126 requires
in advance for an "out of county" request. The tìro rules seem to be in conflict.
lIy, a recel7 Altorne.v General opinion that was requested questToned if Rule 17 is
'ltTonal because it extends credit in violation of Tex. Const.Art. III Sec. 52 and Art. .x7,

hange would require all fees be paid in advance.



NON-ADJOURNMENT OF TERM

E COMMENT: Delete - obsolete

MINUTES READ AND SIGNED

T: Delete. No longer common practice.

DUTIES OF THE CLERK OF THE COURT

Assignment of File Numbers and Denoting File Numbers on Documents. The
e court shall assign suits consecutive file numbers and shall mark on each document in
the fie number of the cause. Upon signinQ of an order for severance. the clerk of the
assiQn to the severed suit a new file number without additional letters or di its
si nina of an order for severance. the clerk of the court shall a- si n to the severed suit
e number as the ori inal suit with the addition of a letter. .

from Rule 23)

E COMMENT: It is interesting to note that the words suits, case and cause are all
e 23. The clerksfeel that the rules should be consistent in the use of words but are
s to the possible pwpose of each word in this rule. The assignment of the file number
nce cause has been added. When case law has been reviell'ed on the matter, a decision
e on which sentence to include in the rule. The preferred numbering would be a nevv

ndorsement. The clerk of the court shall endorse the file number, the date and time
sign the clerk's name offcially on each document received for fiing.
om Rule 24)
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'1i;.-NT: Rule 24 was in the "Institution of Suit" section and the endorsement
tition. This would clarify that all documents received by the clerk shall

)ßecord. A record, entered in chronologically order, shall be kept by the clerk of the
cludes the file number of each suit, the names of the attorneys and the parties to the
re of the suit and, in brief form including date, ail proceedings had in the case.

ut not limited to all appearances, pleadings filed, process issued and returns made
qers, verdicts, judgments and notices) The record shall include all taxable court costs

arty or attorney paying the costs and the date of payment.
e clerk of the court shall keep an index of the parties to all suits.. The index must list the
habetically using their full names and must be cïOss-referenced to the other parties to

e permanent record maintained by the clerk of the court shall include the file number of
names of the parties, the names of the attorneys, the nature of the suit, the index and
fthe court.

from Rule 25, Rule 26, Rule 27 and Rule 218)

EE COMMENT: This is a consolidation of Rule 25 (Clerk's File Docket), Rule 26
cket), Rule 2ï (Order of Cases) and Rule 218 (JUlY Docket). This rule requires the

a record of al1filings, issuance, pleadings, orders, etc. The word "proceedings" is
ule 25. The committee was uncertain to the necessity of defining "proceedings" and

. ie. With consideration of the resources from county to county, the rule would allow
" to be kept manually in books and or docket sheets or to be kept electronically. A
-lidex was added from the statutes. The State Librmy sets retention periods for all

d this rule c1a"~fies the information in "the record" that is required to be permanent.
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RULE 656 EXECUTION DOCKET
The clerk of each court shall keep an execution docket in 'vyhich he shall enter a statement

of all executions as they are issued by him, specif)'ing the names of the parties, the amount of the 

judgment; the amount due thereon, the rate of interest when it exceeds six per cent, the costs, the
date of issuing the execution, to whom delivered, and the return of the offcer thereon, with the
date of such return. Such docket entries shall be taken and deemed to be a record. The clerk shall
keep an index and cross index to the execution docket. \Vhen execution is in favor or against
several persons, it shall be indexed in the name of each person. i\.y clerk \';ho shall fail to keep
said execution docket and index thereto, or shall neglect to make the entries therein, shall be liable
upon his offcial bond to any person injured for the amount of damages sustained by such neglect.

(d) Executions The clerk of the court shall keep a permanent record of all writs of
executions issued and the returns thereon. The record shall include the information contained in
the execution as required by these mles. All parties in the execution shall be indexed and cross
indexed.

(New Rule from Rule 656)

COMlITTEE COMlENT: Rule 656 requires an execution docket that is never used. This rule
requires the same information as Rule 656 but allows the clerk to keep a "record" in any format
ffJailable to the clerk for the tracking of dormant judgments. Repeating the index may not be
necessmy.

(e) Exhibits and Depositions. The clerk of 
the court in which the exhibits, deposition

transcripts and depositions upon written questions are filed shall retain and dispose of the exhibits
as directed by the Supreme Court.
(Rule 14b and Rule 209)

Supreme Court Order Relating to Retention and Disposition of Exhibits and Depositions
In compliance with the provisions of Rule Rule I1b and Rule 209, the Supreme

Court hereby directs that exhibits offered or admitted into evidence, depo~ition transcripts and
depositions upon written questions shall be retained and disposed of by the clerk of the court in
which the exhibits or depositions are filed upon the following basis.

This order shall apply only to: (1) those cases in which judgment has been rendered on
service of process by publication and in which no motion for new trial was filed within two years
after judgment was signed; and (2) all other cases in which judgment has been signed for one year
and in which no appeal was perfected or in which a perfected appeal was dismissed or concluded
by a final judgment as to all parties and the issuance of the appellate court's mandate such that the
case is no longer pending on appeal or in the trial court.

i\fter first giving all attorneys of record thirty days 'vvritten notice that they have an
opportunity to claim and 'vvithdraw (same) the trial exhibits, the clerk, Unless othenvise directed
by the court, the clerk of the court may dispose of the exhibits, deposition transcripts or
depositions upon written questions. If any such exhibit or deposition is desired by more than one
attorney, the clerk shall make the necessary copies and prorate the cost among all the attorneys
desiring the exhibit same.
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If the exhibit is not a document or otherwise capable of reproduction, the party who

the exhibit shall be entitled to claim same; provided, however, that the party claiming the
shall provide a photograph of said exhibit to any other party upon request and payment of

reasonable cost thereof by the other party.

COlvflv1ENT: Addresses change after many years and notices mailed hy the clerk
the retention period are often returned. Frequently attorneys receiving notices must call

clerk or research their archives for il!(ormation on the case because many years have passed.
notice cost is considerable for counties. This would clarif that exhibits/ depositions may he

of by the clerk after the retention periods. Any party wanting the exhibits/depositions
may request the court for the release of 

same.

(f) Copy of Decree The( district) clerk of the court shall forthwith mail a certified copy
of the final divorce decree or order of dismissal to the party signing a memorandum waiving
issuance of service of process. Such divorce decree or order of dismissal shall be mailed to the
signer of the memorandum at the address stated in such memorandum or to the offce of -f the

signer's attorney of record.

(Rule 119a)

COA1ITTEE COA11ENT: This should be in the Family Code.

(g) Notices
(1) Default Judgment .'\.t or immediately Prior to the time-m an interlocutory or final
judgment is rendered, the party taking the same or his attorney shall certify to the clerk of

in writing the last known mailing address of the party against whom the judgment is
which certificate shall be fied among the papers in the cause with the clerk of the court.

Within five days-ì of the signing of the judgment, the clerk of the court shall give
notice by first-class mail thereof to the party against whom the judgment was

at the address shown in the certificate, and note the fact of such mailing on the docket.
notice shall state the number and style of the case, the court in which1he case is pending, the

of the parties in whose favor and against whom the judgment was tendered, and the date of
signing of the judgment. Failure to comply with the provisions of this rule shall not affect the

of the judgment.
239a)

COA11ENT: fl1e word "immediately" is a concern for clerks. The mailng .¡,ithin
days should give si~ffcient time for the filing of a motion for new triaL.

(2) Appealable Order When the final judgment or other appealable order (???) is signed,
the clerk shall, immediately within five days of the signing of the judgment or order, give notice to

~he parties or their attorneys of record by first-class mail advising that the judgment or order was

signed. Failure to comply with the provisions of 
this rule shall not affect the periods mentioned in

paragraph (1) of this rule, except as provided in paragraph (1). Rule 306a except as noted in such
role.

(Rule 306a(3))
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1ENT: Clerks hare a vei)! difcult time in defining an appealable order
ie assistance with this rule. As an alternative to knowing what is an
notices are mailed on most orders which is vei)!, vei)! costZv for counties. The

y" is a concern for clerks. The mailng Yl'ithin 5 days should be sufficient for
ion for new triaL.

s The clerk of the court shall keep a record in his offce of all cases set for trial,
. notify any non-resident attorney of the date of setting of any case

ail from such attorney, accompanied by a return envelope properly addressed
ilure of the clerk to furnish such information on proper request shall be suffcient

'nuance or for a new trial when it appears to the court that such failure has
ttorney from preparing or presenting his claim or defense.

COMMENT: Optional suggestionfor Rule 245 and Rule 246 is onpage 7 
of this

'on wil need to be made on either stating the notice information in the "Duties of
or in Rule 245.

FILED PLEADINGS; WITHDRAWAL

pleadings shall remain at all times in the clerk's offce or in the court or in the

lerk, except that the court may by order entered on the minutes allow a filed
withdrawn for a limited time whenever necessary, on leaving a certified copy on
withdrawing such pleading shall pay the costs of such order and certified copy.

COl'fMENT: See Rule 75b

FILED EXHffITS: WITHDRAWAL

dexhibits admitted in evidence or tendered on bill of exception shall, until returned
isposed of as authorized by Rule 14b, remain at all times in:the clerk's offce or in
the custody of the clerk except as follows:

court may by order entered on the minutes allow a filed exhibit to withdrawn by
pon such party's leaving on file a certified, photo, or other reproduced copy of
e party withdrawing such exhibit shall pay the costs of such order and copy.
court reporter or stenographer of the court conducting the hearing, proceedings,

h exhibits are admitted or offered in evidence, shall have the right to withdraw filed
giving the clerk proper receipt therefor, whenever necessary for the court reporter
r to transmit such original exhibits to an appellate court under the provisions of

therwise discharge the duties imposed by law upon said court reporter or

Olvi!\lENT: Change in Rule 75 and Rule 75b is to follow Government Code Sec.
rk of a district court has custody of and shall carefully maintain and arrange the
to or lmvfully deposited in the clerk's offce... " and to allow storage outside of

e. "Entered on the minutes" is unnecessGl)l
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SERVE

otice may be served anywhere by (1) any sheriff or constable or other
, (2) by any person authorized by law or by written order of the court

teen years of age. No person who is a party to or interested in the
erve any process. Service by registered or certified mail and citation by
ested, be made by the clerk of 

the court in which the case is pending. The
on to serve process may be made without written motion and no fee shall
of such order.

ENT: Rule 116 states who can serve a citaÜon bJ' publication.

ant may, in person, or by attorney, or by his duly authorized agent, enter an
n court. Such appearance shall be noted by the judge upon his docket an

, and shall have the same force and effect as if the citation had been duly
as provided by law.

Entering appearance in the minutes seems unnecessary and is not

REQUEST AND FEE FOR JURY TRIL

est. No jury trial shall be had in any civil suit, unless a written request for a jury
th the clerk of the court a reasonable time before the date set for trial of the cause

docket, but not less than thirty days in advance.
Fee. Unless otherwise provided by law, a fee often dollars ifin the district court
s ifin the county court must be deposited with the clerk of the court within the time

ritten request for a jury triaL. The clerk shall promptly enter a notation of the

COA1JENT: To be consistent 1vith the rule on the clerk keeping a record.

ASSIGNMENT OF CASES FOR TRIL

ting. The court may set contested cases on written request of any party, or on the
otion, with reasonable notice of not less than forty-five days to the parties of a first

'al, or by agreement of the parties; provided, however, that when a case previously
for trial, the Court may reset said contested case to a later date on any reasonable
parties or by agreement of the parties. Noncontested cases may be tried or disposed
e whether set or not, and may be set at any time for any other time.
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b. Request. A request for trial setting constitutes a representation that the requesting
reasonably and in good faith expects to be ready for trial by the date requested, but no

ional representation concerning the completion of pretrial proceedings or of current readiness
trial shall be required in order to obtain a trial setting in a contested case.

c. Notice. The clerk shall keep a record in his offce of all cases set for trial, and it shall.

. Any
arty setting a case for trial shall notify all other parties of the trial setting not less than three days
efore the time specified for the hearing unless otherwise provided by these rules or shortened by

the court. If the court sets the case for trial without knowledge to the parties, the clerk shall notify
all parties of the setting by first class maiL. Failure of the clerk to furnish such information on
proper request notice shall be suffcient ground for continuance or for a new trial when it appears
to the court that such failure has prevented the attorney from preparing or presenting his claim or
defense.

Comment: This rule combines Rule 245 and Rule 246. It clarifes who shall give notice of 
trial

settings. The three das notice is taken from Rule 21.
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