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Rule 226. Oath to Jury Panel

Before the parties or their attorneys begin the examination of
the-éurefs4ﬂaxa}4ﬁnma}Jﬁan}4§ﬁmkbeea—}és%ed jury panel, the jurors
shall be sworn by the court or under its direction as follows:

"¥ea7—aﬁd—eaeh—e§—yeu7—d Do you solemnly swear Or affirm that you

will give true answers give to all questions propounded—to—you
concerning your qualifications as a juror;—se—help—you—Ged=2"

Notes and Comments

Comment to 1995 change:



Rule 226a. Admenitery Instructions to Jury Panel and Jury
The eeurt judge shall give such—admenitery the following
instructions to the jury panel and to the jury-as-may—be-preseribed
purpese. If the case is tried to a six-person jury, the references
to ten or eleven jurors in these instructions should be changed to

read "five."

PART 1 - JURY PANEL

After the members of the panel have been sworn as provided in
Rule 226 and before the voir dire examination, the judge shall read

to the HJury panel the following instructions, with such

modifications as the circumstances of the particular case may

require:
Ladies—and—Centlemen Members of the Jury Panel: The case that is

now on trial is vsS. .

This is a civil aetien lawsuit whieh that will be tried before a



jury. Your duty as jurors will be to decide the disputed facts.

It is £he my duty ef—the as judge to see that the case is tried in

accordance with the rules of law. Z¥n—this—ease;—as—in—all—easesy

- = = cl > C 1% 250

acts—ofjury misconduet—I—instruet—you,—therefore;—te It is very
important that you follow carefully all instructions that I give
you now -and later during the trial. If you do not obey these
instructions I—am—abeut—te—give—you, it may become necessary for
another Jjury to re-try this case with all of the attendant
resulting waste of your time here and the expense to the litigants
and the taxpayers of this county for another trial. Fhese Your
initial instructions are as follows:

1. Do not mingle with—nor talk with the parties, the
lawyers, the witnesses, the—partiesy or any other person who night
be connected with or interested in this case, except for casual
greetings. They-have—teo—follew—these—same—instruetions—and—you
will—understand—it—-when—they—de+~ You may not even have casual
conversation about things completely unrelated to this lawsuit with
any of these people. |

2. Do not accept £rem;—ner—give-to;—anyof-thesepersoens any
favors from these people, and do not give them any favors. You

must avoid even hewewer slight favors, such as rides, food or

refreshments.



3. Do not discuss anything—abeut—this case with anyone;—er
even—mention—it—to—anyone—whemseever; including your wife—er
husband;—hnor-permitanyone—teo—mention—it spouse. Do not let anyone
discuss the case in your hearing-until—yeu-are—discharged-as—jurers
er—exeused—frem-this—ease. If anyone attempts—te-diseuss tries to
talk about the case with you or in your hearing, repert—it—+temeat
ence tell me or the baliff immediately.

4. The parties—through—their—attorneys will now have an
opportunity to talk with you about the case and the parties
involved, and to ask vou some have—the-rightte-direet questions £e
each—of—you—eeoncerning about your egualifieatienss backgroundsg,
experiences, and attitudes, and opinions. In questioning yﬁu, they

are not meddling in your personal affairs, but are trying to select
a fair and impartial juryers whe—are free from any bias or
prejudice in this particular case.

. ‘ 1 ing e . hiel l
£rue—IListen to the questions and give full} true and complete

answers. Do not conceal information. If vyou cannot hear or

understand the questions, please let me Kknow.

b5. If the-attorneys—ask-semre a questions direeted—to—you—as
a—greup—whieh is asked of the whole panel or part of the panel that
requires an answer en—yeur—-pa—r—t——::némd&a—l—l-y from you, held—up
please raise your hand and keep it raised long enough for everyone
to make a note of those who responded until—yeou—have—answered—the
egquestions.



PART 2 - JURY

Immediately after the jurors are selected and have been sworn
as provided in Rule 236, the judge shall give each juror a copy of
the following written instructions and then read them to the jury:
Ladies—and—Gentlement

By £he your oath wh-a:eh—yeu—-%ake—-as—a—ufefs, you becone ére now
officials of this court, and active participants in the publie
administration of justice. I new—give—you—further—instruetions
which—you—must-obey—throughout—this—trial- It is essential to the



administration of fair and impartial justice that yvou follow these

instructions:

when—they—de+~ You must continue to obey the instructions I gave
you earlier. Do not talk about the case with anyone, and do not



have any contact with the parties, attorneys, witnesses, or other

interested persons outside the courtroom.

42. Do not even discuss this the case among yourselves until
after you have heard all of the evidence, the court's charge, the

attorneys' arguments, and uati} I have sent you to the jury room to

eonsider—your—verdiet beqgin your deliberations.

evidence—subnitted-to-you-under—my-rulings- You are the judges of
the facts of this case. It is your duty to listen to and consider

carefully the evidence admitted under my rulings, and to answer the



specific questions about the facts that I will submit to you in
writing.

64. In answering these questions, you can consider only the

evidence admitted during the trial. Do not make persenat

inspeetions—observationsy any investigations—er—experiments—ner

about the facts of this case. Do not seek out any information

A I R e e e e ettt e e st

ontained in documents, books, or records that are not in evidence.

contained in documents, DOOKS, Or XreCOIas Llal art= L A S mmi =

Do not make personal inspections or observations outside the

courtroom.. Do not let anyone else do any of these things for you.

This avoids a trial based upon secret evidence.

5. The law is determined by the legislature and courts of

this state. You are obligated to follow my instructions about the

law, regardless of whether you +think the law is right or wrong.
6. During the presentation of evidence, the attorneys may

make leqal obijections. If an obijection to a question is sustained,

disregard the question, and do not speculate about why it was asked

or what the answer might have been. If an objection to a witness's

answer is sustained, disregard that answer. It is not in evidence,

and should not be considered. Do not speculate about or consider

for any reason the objections or my rulings on them.

I stress again that it is imperative that you follow these

instructions, as well as any others that I may give you later. If

vou do not obey these instructions, then it may become necessary

for another jury to retry this case with all of the resulting waste

of your time here and the expense to the litigants and the




taxpayers of this county for another trial. Keep vour copy of

these instructions, and refer to them should any question arise
about the rules that govern your conduct during the trial. A

violation of any instruction must be reported to me or the baliff

as soon as possible.

10



FII~ PART 3 -~ COURT'S CHARGE

The judge shall give That the following written instructions
to the jury, with such modifications as the circumstances of the
particular case may require, shall—be—given—by—the—court—to—the
Fury as part ofAthe charge:

Ladies—and—Gcentleren—of—the—Jury+

1. This case is submitted to you by asking questions about

the facts.s whieh—feu—mas%—deeiée—ffam Your answers must be based

only upon the evidence, including exhibits, admitted during the yeu
have—heard—in—this trial.

2. In considering the evidence, you must follow the law set
forth in this charge, as well as all instructions concerning

jurors' conduct that I have given you.
3. You are the sole judges of the credibility of the

witnesses and the weight to be given their testimony—but—in




24. Do not let bias, prejudice or sympathy play any part in

your deliberations.
; I e | i ia 1] i g
ia%fedaeeé—hefe—unéer—ea%h—and—sueh—exhibi%57—if—any7—as—have—been

. ‘g i _

5. Do not become a secret witness by telling other jurors

about other incidents, experiences or lawsuits. Do not tell other

jurors about any special knowledge, information, or expertise you

may have. You must confine your deliberations to the evidence

presented in the courtroom. This avoids a trial based upon secret

evidence.

6. Do not discuss or consider attorneys' fees [omit when

attorneys!' fees are in issue.]

7. Do not discuss or consider whether any party has

insurance. [Omit when insurance is admissible. ]

8. This charge includes the legal instructions and

definitions that vou should use in reaching your verdict. If no

definition is given, the normal meaning of the words applies. Do

not look up any information in law books or dictionaries.

12



39, 6&inee—eEvery answver that—is required by the charge is
importantT—ae—éufer—eheu}é—e%a%e—ef—eeasédef—%ha%—aay—feqaireé
answer—is—not—impertant.

410. ¥eu-must Do not decide who you think should win+ and then
try to answer the questions accordingly. Simply answer the
questionsyi and do not éiseuss—ne¥r concern yourselves with the

effect of your answers.

511. ¥eu-will Do not decide the-answer—te a question by Yet—er

by—éfawing—s%rawsT—er—by any other—method of chance.

If a question palls for a numerical answer, the figqure should be

one agreed to by the jurors, not one reached by adding together

each jurof's figures and then dividing by the number of jurors to

get an average. .

13. Do not do any trading on your answersj. £That is, one
juror sheuld must not agree to answer a—eertain one question eme a
certain way if others jurors will agree to answer another question

another a certain way.

14. After you retire to the jury room, you will select a

presiding juror. You will then deliberate upon your answers.

15. It ié the duty of that presiding juror:

a. to preside during the deliberations to maintain

order and compliance with all instructions given

you,

13



b. to write, sign, and deliver to the bailiff any

communication to me;
C. to conduct the vote; and

d. to write your answers in the spaces provided.

16. You may render your verdict upon the vote of ten or more
members of the jury ' . but the same ten or more ef—yeu must
agree upon all-ef-the each and every answers made—and-te—the-entire
verdiet. ¥eu—wi}}—ae%T—%herefere7—en%er—ia%e—aa—agreemen%—%e—be
beund—by—a—maééri%y—er—any—e%hef—vete—ef—}ess—%han—%en*—éurersf

17. If the verdict ané—a&}—ef—%he—aaswers—%hereia—are is
reached by unanimous agreement, the presiding juror shal} will sign
the verdict on the certificate page for the entire jury.

18. ;%—aay—éarer—éisagrees—as—%e—aay—aﬁswef—maée—by—%he
werdiet—these—jurers If the verdict is less than unanimous, the

ten or eleven jurors who agree to all-f£indings—shaltlt each and every

answer will sign the verdict individually on the certificate page.

19. If you observe a violation of nmy instructions outside the

jury room, by either a 4uror or_any other person, you must report

that to me or the bailiff.

that to me Ob RAU" oot

20. During your deliberations, any juror who observes a

violation of my instructions shall point out the violation to the

offending juror and caution _that juror not to violate the

instruction again.

21. You must not discuss the case with anyone, not even with

other members of the jury, unless all of the jurors are in the jury

room. If anyone other than a Juror tries to talk to you about the

14



case before vou reach a verdict, tell me or the bailiff

immediately.
22. When you have answered all applicable guestions and
signed the verdict, you should inform the bailiff before returning

to the courtroom with your verdict.

[(Instructions, Bdefinitions, and questions and—speeial

instruetions—given—te—the—jury—will—be—transeribed to be placed

here.]

CERTIFICATE
We, the jury+ have answered the abeve-and—feregoing questions
as shown and.as4ﬂa%ﬁ5kéaéiea%edTﬁﬁﬁkherewith'return.these answers

to the same—inte court as our verdict.

: 3 5

Signature of presiding juror, if unanimous. [One signature
line here.]

(o ) . 3 ) Jeri . Jiet—if ,
wnRanpimeus~y

15



Signatures of juror voting for the verdict, if not unanimous

[Eleven signature lines here.]
PART 4 - JURY RELEASE

P

That The judge shall give the jury the following oral

instructions sha%&r—be——gi¥ea——by——Ehe——eeur%r—%e——ehe——éuryh—after

accepting the verdict has-been-accepted-by-the-ecourt—and-before—the

Jurers—are—discharged and then release them:
Theecourt—has—previously 1 earlier instructed you that—yeu

sheuld to observe strict secrecy during the trial—and—during—your

deliberations, and that—yeu—sheuld not to discuss this case with
anyone except other jurors during-yeur-deliberatiens while you were
deliberating. I am now about to discharge you. After—your

diseharge Once I have discharged you, you are released from yeur

secrecy and from all the other orders that I gave you. You will

£hen be completely free to discuss the anything about this case and
your—deliberations with anyone. However—yYou are—alse will be
just as free to decline to diseuss talk about the case and—your

deliberations—if yeu-wish if that is your decision.

16



{Judge's commendation of jurors and the important service they
have performed may be added here.]

Notes and Comments .

Comment. to 1995 change:

17



Rule 236. oath—+te Juryor's Oath

The jury shall be sworn by the court or under its direction+

in-substanee as follows: “"Yeu,—and—each—ef—yeou;—dDo you solemnly
swear or affirm that in-all-eases-between-parties-whieh-shallbe—te
you-submitted;—you will return a true verdict render, according to

the law,—as—it-may-be-given—you stated in the court's charge by—shé
eourt; and £e the evidence submitted to you under the rulings of

£he this court<s? Se—help—you—-cod="

Notes and Comments

Comment to 1995 change:

18



Rule 271. Charge to the Jury

Unless—expressliy-waived-by—the-parties;—+EtThe trial court shall
prepare and—in—epen—eeourt—deliver a written charge to the jury.

court shall provide counsel with written copies of the proposed
charge, and shall provide a reasonable time-given—them—in-whichteo
exam&ne—aad—pfesene opportunity for the Qartles to prepare their
requests and objections +herete and to present them on the
record outside the presence of the jury;—whieh—eobjeetions—shall—in

the-argument—isbegun,; After the requests and objections are made

and ruled upon and any modifications to the charge are made, %®the
£rial court shall read the charge to the jury in open court in the

precise words in which it is written—ineluding—all —eguestiens
definitions,—and—instruections—whieh—the—eourt—may—give. The court

shall deliver one or more copies of the written charge to the jury.

K BORTION OF FORME JILE 272} The charge shall be 4in

wreiting; signed by the court; and filed with the clerk+—and-shall
be—a—part—eof the record-of—the-eause.

Notes and Comments

Comment to 1995 change:
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Rule 272. Reguisites Standards for the Jury Charge

rules;—aA party who has the burden of pleading a matter shall not

20



be entitled to an¥y the submission of any question, instruction, or

definition regarding that matter unless the matter is affirmatively
raéseé—ea}y—%ﬁkﬁi—geﬁera}—deﬁia%—aad—ae% raised by affirmative

b. Ccomment on the Evidence. The eeurt-shall-net—in—its
charge eeomment shall not directly comment on the weight of the
evidence or advise the jury of the effect of their any answers, but
the—eourtls—charge an otherwise proper gquestion, instruction, or
definition shall not be objectionable on the ground that it
incidentally comments on the weight of the evidence or advises the
jury of the effect of £heir any answers wheﬁ—i%—is—pfeper%y—a—paf%
eof—an—instruetieon—er—definitien. The charge shall not submit
different shades of the same question, definition, or instruction.

CORMER |

2. Questions

a. In General. The court shall submit £he questions+

¢ et e L definits ] e i ded—bv— R 77
whieh—are about the disputed material issues of fact raised by the

wreitten pleadings and the evidence.

b. Broad Form Submission. *arall Jury-eases—£The court

shall, whenever feasible, submit the eause case b¥ upon broad-form

questions.

Cc. Conditional Submission. The court may predicate the




jury's consideration of one or more questions upon specified:
answers to another question or questions on which the materiality

of the predicated gquestion or questions depends.
a. Disjunctive Submission. The court may subnmit a

question disjunctively when it—is-apparant—frem the evidence sghows
that only one er—the—other of the eenditiens—ef—faects matters

inquired about necessarily exists. A _proper disjunctive question

is not an impermissible inferential rebuttal submission.

e. Inferential Rebuttal., Inferential rebuttal

questions shall not be submitted in—the-charge.
3. Instructions and Definitions
a. In General. The court shall submit such
instructions and definitions as shall be proper to enable the jury
to render a verdict.
b. Burden of Proof. The placing of the burden of proof
may be accomplished by instructions—rather—than or by inclusion in

the questions.

Notes and Comments

Comment to 1995 change:
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Rule—273————Jury—Subrissions [Repealed.]

Notes and Comments

comment to 1995 Change:

23



Rule 274. 6bjeetions—and—Regquests Preservation of Appellate

Complaints

1. Requests. A party may not assign as error the failure to

give a question, definition, or instruction on a matter which that
party was required to plead unless the record reflects that, after

the conclusion of the evidence and before or at the time of

objecting, the party tendered a guestion, definition, or
instruction to the 4judge in writing. Defects in a requested
gquestion, definition, or instruction shall not constitute a waiver

of error if the reguest provides the trial court reasonable

quidance in fashioning a correct dgquestion, definition, or
instruction. If a request has been filed and bears the judge's

24



signature, it shall be presumed, unless otherwise noted in the
record, that the request was tendered at the proper time.

2. Objections. A party may not assign as error the giving
or the failure to give a gquestion, definition, or instruction
unless that party objects thereto before the charge is read to the
jury, stating distinctly the matter objected to and the grounds of
the objection. An objection must identify that portion of the
charge to which complaint is made and be specific enough to enable
the trial court to make an informed ruling on the objection.
Objections shall be either in writing or made orally in the
presence of the court, the court reporter, and opposing counsel.
It shall be presumed, unless otherwise noted in the record, that a

party makinq obijections did so at the proper time.

3. Obscured or Concealed Objections or Requests. When an
objection or request is obscured or concealed by voluminous
unfounded obijections or requests, minute differentiations or
numerous unnecessary objections or requests, such objection or
request shall not preserve appellate complaint. No objection to
one part of the charge may be adopted and applied to any other part
of the charge by reference only.

4. Rulings. The court shall make its rulings on objections
in writing or crally on the record before reading the charge to the
jury. It shall be presumed, unless otherwise noted in the record,
that any rulings were made at the proper time. In the absence of
an _express ruling, any objection not cured by the charge is deemed
overruled at the proper time.

25



5. Evidentiary Sufficiency Complaints. A claim that there

is no evidence to support the submission of a question, or that the
answer to the guestion is established as a matter of law, may be
made for the first time after the verdict. A claim that there is
factually insufficient evidence to support the jury's answer to a
guestion, or that the answer to a gquestion is against the dreat
weight and preponderance of the evidence, may be made only after
the verdict. Such claims may be made regardless of whether the
submission of éhe question was requested by the complainant.

Notes and Comments

Comment to 1995 change:

26



Rule—275+———Charge—ReadBefore-Argument [Repealed. ]

Notes and Comments
Comment to 1995 change: The provisions of Rule 275 have been

relocated to Rule 271.

27



Rule—276+—— Refusal-er—Medifieatien [Repealed.]

Notes and Comments

Comment to 1995 change:
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o g e e - ihe ess e thes
hen it . e o an instructi Jeginition

Notes and Comments

Comment to 1995 change: The provisions of Rule 275 have been

relocated to Rule 272.
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Notes and Comments

Comment to 1995 change: The provisions of Rule 275 have been

relocated to Rule 272.
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Rule 279. Onissions From the Charge

1. Omission of Entire Ground. Upen—appeal—alt Any

independent grounds of recovery oOr ef defense which is not

conclusively established under the evidence, and ne all elementsg of
which is—submitted—or—reguested—eare that are not referable to any

other ground are omitted from the charge without preservation of

appellate complaint by the party relying thereon, is waived.

2. Onission of One or More Elements. When an independent
ground of recovery of defense consists of more than one element, +f
and one or more of sueh the eiements necessary to sustain such
ground of recovery or defense, and necessarily referable thereto,
are is submitted to and found by the jury, and one or more of such
elements are is omitted from the charge, witheout—reguest—or—ob~
. l- . 1 |] . E t 3; EE. . 4 .i 4 4
£inding—thereon; the trial court, at the request of either party,
may after notice and hearing and at any time before the judgment is
rendered, make and file written findings on such omitted element or

elements, if the party aggrieved by the findings has failed to

preserve appellate complaint with respect to the omitted elements.

in-suppert—of—the—judgment. If no such written findings are made,

and if the party aggrieved by the findings has failed to preserve

appellate complaint to the omitted elements, sueh the omitted
element—or elements shall be. deemed found by the court in such
manner as to support the judgment if such deemed findings are
supported by legally and factually sufficient evidence. A—elaim

ekt L 1 - cbualiv incufficient '
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reqaes%eé%sr4§n}fﬁmgﬂiéfﬁﬁﬁh- The leqal and factual sufficiency of
the evidence to support express findings made under this rule may

be challenged in the same manner as challenges to express findings

in nonijury cases.

Notes and Comments

Comment to 1995 change:
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74th LEGISLATURE—REGULAR SESSION Ch. 137, § 1

Approved May 18, 1995.
Effective September 1, 1995, except as provided in § 4.

CHAPTER 137

S.B. No. 31

AN ACT

relating to the assessment of attorney’s fees, costs, and damages for certain frivolous lawsuits and
defenses.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Subtitle A, Title 2, Civil Practice and Remedies Code, is amended by adding
Chapter 10 to read as follows: ,

CHAPTER 10. SANCTIONS FOR FRIVOLOUS PLEADINGS AND MOTIONS

Sec. 10.001. SIGNING OF PLEADINGS AND MOTIONS. The signing of a pleading or
motion as required by the Texas Rules of Civil Procedure constitutes a certificate by the
signatory that to the signatory’s best knowledge, information, and belief, formed after
reasonable inquiry: A ’

(1) the pleading or motion is not being presented for any improper purpose, including
to harass or to cause unnecessary delay or needless increase in the cost of litigation;

(2) each claim, defense, or other legal contention in the pleading or motion is warranted
by existing law or by a nonfrivolous argument for the extension, modification, or reversal
of existing law or the establishment of new law;

(3) each allegation or other factual contention in the pleading or motion has evidentiary
support or, for a specifically identified allegation or factual contention, is likely to have
evidentiary support afler a reasonable opportunity for further investigation or discovery;
and

(4) each denial in the pleading or motion of a factual contention is warranted on the
evidence or, for a specifically identified denial, is reasonably based on a lack of informa-
tion or belief. :

Sec. 10.002. MOTION FOR SANCTIONS. (a) A party may make a motion for sanc-
tions, describing the specific conduct violating Section 10.001.

(b) The court on its own initiative may enter an order describing the specific conduct that
appears to violate Section 10.001 and direct the alleged violator to show cause why the
conduct has not violated that section.

(c) The court may oward to a party prevailing on a motion under this section the
reasonable expenses and attorney’s fees incurred in presenting or opposing the motion, and
if no due diligence is shown the court may award to the prevailing party all costs for
inconvenience, harassment, and out-of-pocket expenses incurred or caused by the subject
litigation. :

Sec. 10.008. NOTICE AND OPPORTUNITY TO RESPOND. The court shall provide a
party 'l.,vlw is the subject of a motion for sanctions under Section 10.002 motice of the
allegations and a reasonable opportunity to respond to the allegations.

‘Sec. 10.004. VIOLATION; SANCTION. (a) A court that determines that a person has

_ signed a pleading or motion in violation of Section 10.001 may impose a sanction on the
_person, a party represented by the person, or both.

 (b) The sanction must be limited to what is sufficient to deter repetition of the conduct or
_ comparable conduct by others similarly situated.

 (¢) A sanction may include any of the following:

(1) a directive to the violator to perform, or refrain from performing, an act;



Ch. 137, § 1 74th LEGISLATURE—REGULAR SESSION

(2) an order to pay a penalty into court: and

(8) an order to pay to the other party the amount of the reasonable expenses incurred by

the other party because of the filing of the pleading or motion, including reasonable
attorney’s fees.

~ (d) The court may nmot award monetary sanctions against a repreéented party for a
violation of Section 10.001(2).

(e) The court may not award monetary sanctions on its own initiative unless the court
issues its order to show cause before a voluntary dismissal or settlement of the claims made
by or against the party or the party’s attorney who is to be sanctioned.

(D The filing of a general denial under Rule 92, Texas Rules of Civil Procedure, shall not
be deemed a violation of this chapter.

Sec. 10.005. ORDER. A court shall describe in an order imposing a sanction under this
chapter the conduct the court has determined violated Section 10.001 and explain the basis
Jor the sanction imposed.

Sec. 10.006. CONFLICT. Notwithstanding Section 22.004, Government Code, the su-
preme court may not amend or adopt rules in conflict with this chapter.

SECTION 2. This Act takes effect September 1, 1995, and applies only to a pleading or
motion in a suit commenced on or after that date. A pleading or motion in a suit commenced
before the effective date of this Act is governed by the law applicable to the pleading or

motion immediately before the effective date of this Act, and that law is continued in effect for
that purpose.

SECTION 3. The importance of this legislation and the crowded condition of the
calendars in both houses create an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several days in each house be
suspended, and this rule is hereby suspended.

Passed the Senate on February 1, 1995, by a viva-voce vote; the Senate concurred in
House amendments on May 8, 1995, by a viva-voce vote: passed the House, with
amendments, on May 4, 1995, by a non-record vote.

Approved May 18, 1995.
Effective September 1, 1995,

CHAPTER 138

S.B. No. 32

AN ACT
re_I_ating to venue for civil actions.

Be it enacted by the Legislature of the State of Texas:

SECTION 1. Subchapter A, Chapter 15, Civil Practice and Remedies Code, is amended to
read as follows: : ' ‘

~SUBCHAPTER A. DEFINITIONS; GENERAL RULES [RULE]
Sec. 15.001. DEFINITIONS. In this chapter:

(@) “Principal office” means o principal office of the corporation, unincorporated associa-
tion, or partmership in this state in which the decision makers for the organization within
this state conduct the daily affairs of the organization. The mere presence of an agency or
representative does not establish g principal office.

(b) “Proper venue” means:

(1) the venue required by the mandatory provisions of Subchapter B or another statute
prescribing mandatory venue: or



l
DiLcADO & ACOSTS, LLP,

Attorneys atLat/
sz TIXAS AVENUE  CL PASO. TEXAS 79901-1447) - TELEPIONE (915; 544-3%07 - FACSIMILE (515) 544-8544
4ECTOR DELGADD. PC SORRESPONOENT SFFICE CIIDAD JUAREL: CORRESPONDEAT CFFICE MEXICC C.Tv
ALEJANDRO ACOSTA, JR: PC.* INRGUCZ. GONZAI 7, AGUIRRF ¥ CCHOA 5.0 PEREZ C-OW ¥ ASOC.A005. 6.0
J DI TR, oy Tl 30ULEVARD MAN.EL GOEZ MORIN 7045 - BOSCLE DE DURAZNGS hC 75-36
PAUL A, BRADE!‘I.&& : %09 i) UAzg&z. SHis| MEXC3 Bcsa%ue DE c_A[S) lF:)MA'S
. 3 : L (5, B-a33 1w
. "DU,ABDO CAQ ' L . FAX 20‘ -23-61 TEL i5) 25*-C0-03
~Professiond! Gorpoations Pracucu!yml’mnarsﬂw FAX (Sg 536-5°-06
Marth 15, 1995

Court Rules Coﬁllmittec Members

Supreme Court Advisory Subcommittee
Task Force Rulbs 1-14

Dear Members:

Enclosed: please find our Subcommiftee’s ’dask Force Report. T hope you will find it
informative. w you for your cooperatipn and ¢onsideration.

$incerely yours,

DELGADO & ACOSTA, L.L.P.

QARG

Alejandro Acosta, Jr.

Enclosure

|
DEA - 4 community 40:0 Firm uJ(:h International Ability



SUBCOMMITTEE REPORT
TRCP 1 -14



CuLent R\_:

Rule | No change.

Rule 2 No change.

Rule 3 No change.

Rule 3a No change.

Rule 4 Changes su ;

Rule 3 Changes to mhake conpistent with appeilate rules.
Rule 6 Delete ‘

Rule 7, 8,10 and 12 Recommend consolidation with some minor changes.
Rule 9 Delete

Rule 11 { Changes sugpested.

Rule 14 Delete.

Rule 14b No change.

Rule 14c No change.

Report of Rules 1-14 Subcommittee

03/13/95

Page 1




|
Letters frdm SCAC Agenda

Pg, 000004; No smoking rule

R adoption with some changes. Sec
; new Rule 6.
Pgs. 00002123, 27: Concern over See changes made to Rule 4, consistent with
meaning of “jegal holiday” in Rule 4 changcs.

Pgs. 000024-25: Certificate of mailing as
proof of mailing, Rule 3

Adopt same rule as appellate rules discussed
earlier m SCAC.

Pg 000030: iConcern over "good cause”
standard in TRCP 5(b) for enlarging time
when TRAP rules allow upon "reasonable
explanation.™

No cHange recommended at this time. The "good
causel' standard of TRCP 5¢b) applies only when
the mption to extend time is filed aftcr the time to
act has expired. If made within the time 10 act,
the d is “for causc.” The TRAP standard
of 1 ble explunation” applies so long as the
requegt is made within 15 days of the expiration

of time. 'The Committee may want to consider
changing the TRCP mechanism for motions to
extend time to the TRAP method, but the
Subcgmmittee does not recormmend doing so at
this i

Pg 33.37: Allow service on Sundays,
contrary to Rule 6

4

Subcqmmittes recommends deletion of Rule 6.
1 ,

Suppl. p. 21-23: Rule 2 should be amended
so TRCP applies to small ¢launs court

Rec ion: No change. TRCP should not
applyito small claims court,

Suppl. p. 24: ' Mailbox rule as applied to
Fed Express. . ‘

' Rzzj:‘nendaﬁm: No change as per lengthy
discugsion in SCAC concerning TRAP.

Feb. 1995 letter from Terry Jacobson

regarding changing Rule 6 to allow service
of process on|Sundays, at least in family

Reco
deleti

dation: Solved by recornmended
of Rule 6.

law matters :

Repont of Rules 1-14 Subcommities
03/13/95




Rule 1. Objective

The proper objective of rules of civil érocedu
adjudication of the rights of liti

et
law. To the end that this objective may be
at the least cxpense both to the lxtxgants
shall be ngen a liberal construction.

of Rules,

is 10 obtain a just, fair, equitable and
established principles of substantive
as great expedition and dispatch and
state as may be practicable, these rules

gants
ttained jwi
d to

Subcommittee Recommendation: No cHange

Rule 2.

These rules shall govern the procedure in
of Texas in all actions of a civil nature,
Where any §tatute in effect immediately
procedure irf lunacy, guardianshap, or
in the county court differing from these
Statutes,” such statutc shall apply: and
September 1, 1941, and not included in
procedure in any special statutory procee
apply. All statutes in effect immediately

proeedurembondurrecognzmelorf'

Scope of Rules.

the justige, county, and district courts of the State
such cxceptions as may be hereinafter stated.

jor to ember 1, 1941, prescribed a rule of
es of degedents, or any other probate procesdings
ules, not included in the “'List of Repealed
ere any statute in effect immediately prior to
“List of Repealed Statutes,” prescribed a rule of
i g diff¢ring from these rules, such statute shall
ior to September 1, 1941, prescribing rules of
in{criminal cases are hereby continued in

effect as rulas of procedure governing such] cases, bit where such statutes prescribed no rules
of procedure in such cases, these rules shall apply. |1l statutes in effect immediately prior to
September 1, 1941, pres«mbmg rules of uedurc n tax suits are hereby comtinued in effect
as rules of procedure governing such cases, but e such statutes prescribed no rules of

procedure in such cases, these rules shall| apply. grovided, however, that Rule 117 shall
control with respect to citation in tax suits.
Subcommitiee Recommendation: No change.

Rule 3. Constructiof of Rules.

Unless otherwise expreul} provided, the past, pre or future tense shall each mclude the
othertlmnnscuhne,fmunmorn shall each include the other, and the
singular arldelurnl number shall each mclyde the other.

Subcommitice Recommendation: No chinge.
' Rule 34, Local Rules.

Each administrative judicial region, distjct court] county court, county court at law, and

probate court, may make and amend | rules| goveming practicc before such courts,
provided:
(1) that any proposed rule or am shall nat be inconsistent with these rules of with

any rule of the administrative judicial regidn in whith the court is located;

Report of Rulss 1-14 Subcommittee
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(2)no ttmq period provided by these ruleg may befaltered by local rules;

shall hot become effective until it is submitted

(4) any sposed local rule or am shall jnot become effective until at least thirty
days after its publication in a manner re4sonablycalculated to bring it to the attention of
attorneys practicing before the court or coyrts for which it is made;

and ved in accordance hercwith are made
available upon request to members of the '

(6) no loci! rule, order, or practicc of apy court) other than local rules and amendments
which fully comply with all requirements pf this Ryle 3a, shal] ever be applied to determine
the merits of any matter.

Subcommittee Recommendation: No cHange.

Rule 4. Computatiﬁn of Time.

1

In computing any period of time prescribed or allowed by these rules. by order of court, or
by any applicable statute, the day of the jact, evelit, or default after which the designated
period of time begins to run is not to be in¢luded. last day of the period so computed is
to be included, unless it is 2 Saturday, Sund ay or {legal holiday, in which event the period
runs until the end of the next day thatwitieh is not a Saturday, Sunday or lcgal holiday.
Saturdays, Sundays and legal holidays shall not be counted for any purpose in any time
period of five days or less in these rules, gxcept Saturdays, Sundays and legal hohdays
shall be counted for purpose of the three-day perxo(ds in Rules-21-and 21a, extending other
periods by three days when service is made by registered or certified mail or by telephomic
document transfer, and for purposes of the five-day periods provided for under Rules 748,
749, 7493, 7496, and 749¢c. When the act to be done is the filing of 2 paper in court, and

clerk's office is closed or jnaccessible on the last day of the period so computed. the period
emmdstoﬂWh end of the next day on which the clerk’s office is and accessible. Proof of
closing or imaccessibility of the clerk’s office may be made by a certificate of the clerk o
mlmb?aﬁdavﬁg{&gm. ’

i

Subccmm Recommendation: The Subcomniittee recommends that the reference to
"Rule 21" be deleted so that Saturdays, |Sunday and holidays are not counted for the
three-day nétice period required for notice of kearings. The change prevents giving
notice on Frday of « Monday hearing. |Notice ¢ a Monday hearing must be given on
Wednesday unless a court orders otherwise. The subcommittee has also added the
language from TR4F proposed Rule St ) regarding a closed or inaccessible clerk's
office. The other change, "which” to "that," is metely grammatical.

The Subcommittee also recommends thaf the TRCP contain a general rule for
filed papers similar to TRAP 4 as reported out of the Appellate Rules Subcommittee that
would contain the provisions of at least TRCP 4, 1, 21, 57, 74, 75, and 57.

Report of Rules 1-14 Subcommittee
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Rule 5. E

When bythse rules or by a notice giver
or allowed tb be done at or within a spec
time in its discretion (a) with or withou
application 1 therefor is made before the e
extended bv a previous order; or (b}
expiration of the specified period where go

may not enldrge the period for taking any g

as stated in these rules.

If any docutnent is sent to the proper cle
or certified mail in an cnvelope or wrapp

in the mail on or before the last day for filing

more than ten days tardilyafter the last d

deemed filed in time. A legible postmark affixed
i), or certiﬁ S

fed

receipt for regm stered Or C¢
Service shall be ¢

in the absence of sugh proof; othm' p_goof

Subcommitice Recommendation: Ch
4(b). The sybcommirtee has added the it
in the last line for clarity, and suggests t

: rgeme*% of Timne.

ther or by order of court an act is required
fied time, the court for cause shown may, at any

motian} or notice, order the period enlarged if
piration;of the period origimally prescribed or as
pori permit the act to be donc afer the
od causd is shown for the failure to act. The court

ion ugder the rules relating to new trials except
by first-class United States mail or by registered

properlly addressed and stamped and is deposited
sarhe, the same, if received by the clerk not
for filing shall be filed by the clerk and be
by the United States Postal Service, a
te of mailing by the United States Postal
eactepted as conclusive proof of mailing, but
K] D sldcrcd.
ges ar¢ to make TRCP consistemt with TRAP
licized language "in the absence of such proof”
t the change be made to TRAP 4(b) as well.

i

Subcommitiee, Recommendation: De
commencement of a suit or service of
process servers are willing to do what is §
old "blue laws.”

te this rule. There is no reason to preclude
ocess an Sunday so long as clerks, judges or
hecessary. This rule is probably a vestige of the

Ng

Rule 6.
No pe H-L_"AL L...a.": BLLOL XS
mﬂ&é_@lm__&ﬂlﬂ!ﬂl dicis
G208 mm l'-' (8L Gt s ma
private chambers.

Subcommitiee Recommendation: This i
000004 of Volume ] of the agenda. The ¢
suggested rule The rule as suggested is

g
Huesses.| jurors, and court repa ters shall be
il ‘.1-15.! ng including trial h q pg_ and

RCOP es regarding oking in his or her own

s a new tule, suggested by Gregory B. Encs, p.
lubcommittee made minor changes to the
as follows:

Report of Rulés 1-14 Subcommintee
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No person (including judges, aitarneys, Hresses, jurors, and court
reporters) shall be permitied to sioke duting any civil judicial
proceeding, including trials, heanings, anf depositions, provided that

each court may adopt its own rulgs regardling smoking in a judge’s private

chambers and in rcoms used for jury deliberations.

Rule 7. i
[Current Ryles 7. 8,

a._Representatioh by an Attorhev. [cuurentRuleﬂ Any party to a suit may

appear & s-thereifl—cither m-perses on his_own behalf or
___ogghbw an attomey ef—%he—eeuﬁ [ c 8] On-da—eeeaﬁea-ef—e-pmys—ﬂm
ol - t-appears—en—the—-initial
;‘-5:.;_':; G- Y-Dars v sHAtroa-te-atte .m - other-aHlemey-is-specitioni
dasienated-theress ";. :..':.;. devtl-Sene m.’ ae--be Fitor-notiea-to-the
~~ A '.,5 SiRar-Bartios— 30008 i 24 g 0 :
.1] 'F l N l I x

Whenapaﬂyrsrepresentedbyanatt amy reférence m these rules to notice to a "party™
shall be read to require, instcad, nolice to that partyls attorney. If a party is reprmned by
more than one attorney, notice shall be magie to the jattorney in charge. The attorney in
charge shall,be the attorney whose signatuge lirst appears on the nitial pleading of the
represented party, unless another attorney {s specifically designated in that pleading or by
notice. - |

b._Motion to Show Authority. [current Rule 12] A-pasty-ina-suit-er-proceeding
RENRE4 ‘ t:.- ' HAS- RO~ 15 =" » .:-m atod “‘ Re-tRat-Re-Béteves-the-st
..... m. - ‘
’ . 'L' -

‘The authority of an attomney to represent a party mdy be challenged by a swom motion
stating the basis of the belief that the attc lacks ority, and causing the attorney to be
cited to appear before the court and show Hi ity to act. Notice of the motion and
hearing shall be served at least ten days befo t,he' ing. The burden of proof shall be
upon the challenged attomey to show suffigient authority, Upon the attorney's failure to
show authority, the court shall refuse o petmit the aitomey to appear in the cause. If the
party or no person who is authorized to reprresent the party appears, the court may strike the
pleadings. !

Report of Rules 1-14 Subcommittee
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’ c. %Lith__;__lmwalolﬁ oImey. [cgrrent R
representing 4 party only upon written motjon for
be substituted as attorney for the party, the moti
munber, telegopier number, if any, and Btate
substitute y, that the party approves the su
sought for delay only. If another attorney i$ not to
motion shall state: that a copy of the motipn has

has been notified in writing of his right 1o
the motion; the party's last known addr
motion is granted, the withdrawing attorn
any additional settings or deadlines of w
withdrawal ahd has not already notified
upon granting leave to withdraw. Notice
party in person or mailed to the party's la
class mail. If the attorney in charge wi
substituted, another attorney in charge m
| pmewmerémaema

Subcommittee Recommendation: The jubcoms
relating to a party’s representation by cbunsel.
subcommittee added a provision requiring notic
represented by counsel. (2) Upon thelfailure
when challenged, the rule now provides that the ¢
" The subcommittee recommends that the rule

le 10] An attorney may withdraw from

of Texas identification number of the
itution; and that the withdrawal is not
substituted as attorney for the party, the
delivered to the party, that the party
motion; whether the party consents to
| pending settings and deadlines. If the
ediately notify the party in writing of
orney has knowledge at the time of the
e Court may impose further conditions
to a party shall be either made to the

known address by both certified and regular first

d another attormey remains or becomaes
ignated of record with notice to all other

pitlee has consolidated all of the rules
Substantive changes are few: (1) The
¢ upon the attorney when the party is
fo show authority to represent a party
purt “shall” strike the party's pleadings.
provide that the court “may” strike

pleadings to give the court discretion in
strike the pleadings. Other changes are
and clear.

ituations where it would not be cppropriate to
mtendeql merely to make the rule more concise

N P LI-.,. hanw ~rmmanlidadad smtm asda T Tan



: !
Subcommintee Recommendation: Delefe thiy ]le. This rule is superfluous. The trial
Jjudge has discretion in how to conduct the trial) including how many attorneys may be
heard on each side. The qualificatton for "imporiant cases” adds nothing.

Al orReYy-1% EREER e g
{ s -0k
oo ot e o bale ik . = . )
S-SRV -EE-3ROHREr- OO 50— DEr S BGHENIE--& 5 B o 18
challcimia: tha. nauwsa  odd ke 8G » o
SRS - HNe-RRIO-A00F 256 1810DRCA-INTAS Heee DO > 3
. . .
$NAS—HICARHOGHON—RUIONE—Q -L nestiiito—alorse H &
v
oy - . > . '
Be Betituted-as-attorne ae-tRe-Oarty--the e shRat- & 6 8
. Ll v
s ! .
2 RAS-DOR-ROME A 5 = 0 B
: E = =
Re-Metiun RO PORSOIRS-TO-ERe-MotoR: -4 5 2
. . . .
H - e 3 a .
: — e . m‘: ) y :
- : . ) - - ~
- 4 : = s-akla sl 8 ' A
HiS-O -G TORE o
1
8 g Vi e-ththdarawal-ang-nes-net-Hread et :
.
B REHNE-10RVO-to—Yerthe P

P a0

H -
SV AOGEDES~4H PO artiioe Re--25Horne e
. . . .
adl-ane atd T . haatataatadd asaosheo TR TGy
BYWS-SRG-ARCIR -G O SR O PRS- OSSO SR HHOR6EY-Y
§ i . N . .
ry . AR O . - . Y . Aol B Y e - i 2 PRLS - L >
-Ci¢ Hoe-0 aeiat H BAFH S H-2200EaRRce Ty : o de3]

uL‘ heen consolidated into Rule 7. See

Subcommitiee Recommendation: This|\rule h

above.
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Rale 11. Agreesents toBe in Writing.

rales;—ANO jagreement between attorneys or parties
touchmg any suxt pendmg Wﬂi be enf ced unlms be in wntmg, signed and filed with the

me he-rovord, or unless it be made
in open court or in a_ depositic honandrecordedbymgcoun
mx_t_qmd-eﬁmeord

Subcommittee Recommendation: The S ubcomnlizzee is aware of two problems with the
current rulé: (1) Can a court enforce awritten agreement that (s filed after the dispute
arises? (3) What does “entered of record” mean? Is it sufficient that an oral agreement
be reccrded by the court reporter, or dogs it have 1o be transcribed or incorporated into
a court order or “approved” by the cburt before it is enforceable? The appellate
opinions are somewhat inconsistent on bpth issu¢s. The recommended rule makes clear
that written agreements should be enforceable if the writing is filed when enforcement is
sought, after the dispute arises. If this i not thejrule, the court's file may be filled wirth
incidental agreements between counsel thut are never in dispute. The recommended rule
further siates that oral agreements should be enfgrced if recorded by a court reporter in
open court or in a depositior. This recgmmendgtion reflects the Subcommitiee’s belief
that the purpose of this rule is largly evidentiary.| Thus, if the agreeement is recorded by
a court reporter, that purpose is satisfied regardiess of where the recording i1s made.
Note that this rule only concerns the initinl requitement of a record of the agreement for
enforcement. An alleged agreament may satisfy this rule, but not be enforceable for some
other reason that is a matter of contract
The agreements covered by thiy| rule will include settlement agreements and
agreements between counsel modffjang proceduras set out in the rules. Because this rule
allows enforceable agreements to be madg in depbsmom current Rule 166¢ is no longer
necessary.

|

Subcommittee Recommendation: This rule hat been consolidated into Rule 7. See
above. ]

Report of Rules 1-14 Subcommittes
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Rale 14-Adevit by Agent.

o=

.....

. P
L DF-3 D=
H
::.—-. B O

Subcommittee Recommendation: Delet this ru
agency law. This seems to suggest that drtorney

le. Signature by an agent is covered by
ordinarily can sign a client’s affidavits

when the attorney has no knowledge of ma:te)}s stated therein. Caselaw holds that an

attorney cannot sign an affidavit in supp

affidavit shows personal knowledge on
Landscape Design and Construction, Inc!
Dallas 1978, no writ). The rule is speci
TRCP 168(5). With fax machines and {
have lawyers signing affidavits for their
no personalknowledge.

rtof a

v. Wa
fically

Rule 14b. Retarn or Qther

The clerk of the court in which the exhibils are fil
directed by the Supreme Court.

Subcommiﬁc Recommendation: No chbnge.

Supreme Court Order Relating ¢

In compliance with the provisions of Rjule
exhibits offered or admitted imto evidence
ﬂ'xecouxtinwhichthe exhibits are filed u

This order shall apply only to: (1) t cuses |
service of process by publication and in which no

otion for summary judgment unless the
the patt of the lawyer signing the affidavit.

566 S.W.2d 66 (Tex. Civ. App. -
t applicable to interrogatory answers,
delivery, there is no reason today e

rvermg:;
clients ip other instances where the lawyer has

Dleosition of Exhibits.

d shall retain and dispose of the same as

p Retention and Disposition of Exhibits

the Supreme Court hereby directs that
retained and disposed of by the clerk of
owing basis.

which judgment has been rendered on
ion for new trial was filed within two

years after Judgmmt was mgued and, (2) gl other ¢ases in which judgment has been signed

thirty
opportunity to claim and withdraw the trid] exhibi
the court, nmy dispose of the exhibits. If any s
attorney, the clerk shall make the o
attorneys desiring the exhibit.

Ifthe exhibit is not a document or otharw
the exhibit shall be entitled to claim
exhibit shall! provide a photograph of
payment of the reasonable cost thereof by the other

provi

Report of Rules 1-14 Subcommitiee
03/135

dormwmchapelfeaed appeal was
parties and the issuance of the appellate

P dTngon appeal or in the trial court.

days written notice that they have an
the clerk, unless otherwise directed by
exhibit is desired by more than one
es and prorate the cost among all the

eofreproduaion,ﬂ!eputywhooﬂ'éred
however, that the party claiming the

exhibt 10 amy other party upon request and

.
'+



' Subcommittee Recommendation: No change. |

of Surety Bond.

‘ i bond, the party may i lieu of filing
the bond deposit cash or other negotiable pbligation of the government of the United States
of America or any agency thereof, or withj leave of court, deposit a negotiable obligation of
any bank cr savings and loan association ¢ artered by the government of the United States of
America or any state thereof that is i e govermment of the United States of
America or any agency thereof, in the unt fixexd for the surety bond, conditioned in the
same manner as would be a surety bond| for the protection of other parties. Any interest
thereon shall constitute a part of the deposit.

Subcommittee Recommendation: No change.

Report of Rules 114 Subcommmittee
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Memo

To: Supfeme Court Advisory Committee
From: Alex Wilson Albright
Date: May 15, 1995

Subject:  Discovery Subcommittee Report

Enclosed please find the report of the Discovery Subcommittee.
BRING IT WITH YOU TO THE SCAC MEETING, MAY 19-20.

I understand that this report will be on the agenda for Friday afternoon, May 19, and
Saturday, May 20.

I look forward to seeing all of you Friday.




Supreme Court Advisory Committee

Discovery Subcommittee

Proposed Rules of Discovery
DRAFT FOR MAY 19, 1995 MEETING
(Red-lined from draft presented at January and March meetings)
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Preface: Comments to the Proposed Rules

In drafting these proposed rules, the Subcommittee proposes, in some instancés, to rely
upon comments to illustrate or explain the intended application of a particular rule. Some
comments have been drafted; others will be added later. Should the full Supreme Court
Advisory Committee or the Court decide that the reliance upon comments is inappropriate,

some rules may require minor revisions to account for the removal of the comments.

The proposed rules concerning discovery vehicles require parties to “file" and "serve” their
requests for discovery and responses thereto. The Subcommittee presumes that there will be a
general rﬁle requiring parties to file with the clerk and serve on all other parties pursuant to
Rules 21, 21a, and 74,



RULE 1. Discovery Limitations
1. i
a. Applicability. Ifa-e-suit-for damages in-which in any suit the plaintiffs pleadings

affirmatively seeks only monetary recovery of $50,000 or less, excluding costs, prejudgment.

interest and attorneys' fees, discovery shall be limited as provided in this section, Ifby a claim,

amendment, or supplement filed more than 30 days before trial, any party seeks relief other than

nt-in excess of

ersyClaims seeking

mon recov Or -Uf

$50,000, excluding costs, prejudgment interest and attorneys' fees, this section shall no longer

apply to the suit. When a timely filed pleading renders this section no longer applicable, di@vegg'
shall be reopened and completed within the limitations provided in section 2 or 3 of this rule and
any person previously deposed may be redeposed.-

b. Limitations. In addition to ether-the diseeverylimitations provided elsewhere in these
rRules:

(1) Total time for oral depositions. Each party may have Oral-depesitions-shall be limited
te-no more than 6 hours-per-party to examine and cross-examine witnesses in oral depositions.
The court may modify the deposition hours so that no side or party is given unfair advantage.:

(2) Interrogatories. Any party may serve on any other party no more than 15 written
intérrogatories, including discrete subparts. Interrogatories asking a party only to identify or

authenticate specific documents as contemplated by Article IX of the Rules of Civil Evidence
howeyver, are unlimited in number.Inte i imi

scludingdi 1 :
¢. Limitation upon modification by agreement. The parties may not agree to allow any pggtyﬂ
more than 10 hours to examine and cross-examine witnesses in-oral depositions under this section

except by court order.
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2. Discovery Control Plan. In any suit, the parties may agree or the court may order that

discovery be conducted in accordance with aA Discovery Control Plan tailored to the
circumstances of the specific suit-may-be-entered-by-agreement-of the-parties-or-imposed-b
erder. A Discovery Control Plan may address any issue concerning discovery or the matters
listed in Rule 166, and may change any discove_rx' limitation set forth in these rules. The discovery
limitations applicable to section 3 of this Rule, however, shall apply unless specifically changed in
the Discovery Control Plan. The following provisions must be included in a Discovery Control
Plan, shall-inelude, may not be excluded from a Discovery Control Plan by agreement of the
parties, and once set forth in the Discovery Control Plan, may not be modified except by court
orderthe-following-provisions:

a. Atrial date, if by court order, or a requested trial date, if by agreement;

b. A discovery period during which all discovery shall be conducted, euteff-date
endingwhieh-shall- not later than 30 days prior to the trial date or requested trial date)
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—c. Deadlines for :

1. Joinder of additional parties;
2. Amending or supplementing pleadings;
3. Disclosing expert witnesses pursuant to Rule 16;
32. Fier2—Diseovery-Period:All other suits.
a. Generally-Applicabilitye. Unless the suit falls within section 1 of this rule, or is

governed by a Discovery Control Plan, etherwise-provided; discovery shall be conducted

in accordance with this section.

b. Limitations. In addition to the other discovery limitations set forthprevided in

these rRules:

— (1) Discovery Period. All discovery shall be conducted during the discovery
period. The discovery period shall begin on the earliest of (a) the date of the first
oral deposition, or (b) the date the first response to written discovery other than a
Request for Standard Disclosure is due, and_ shall continue for no more than 9
months or until 30 days before trial, whichever is earlier. All-discovery-shallbe

_(2) Total time for oral depositions. During the discovery period, Oral
depositions-shall-be-limited-so-that-each side, the plaintiffs and the defendants, shall

have no more than 50 hours to examine and cross-examine in oral depositions
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opposing parties and expert
persens-subject to the opposing party'stheir control. Third party defendants shall
share the defendants' 50 hours with regard to issues common to the defendants;;
however, third party defendaﬁts have an additional 10 hours for examination
regarding issues upon which they oppose the defendants._ The oral deposition

limitation of that side's total deposition testimony applicable under 1. If

side designates more than two experts pursuant to Rule 10, the opposing side shall
be allowed an additional six hours to depose each additional expert designated.
The court may modify the deposition hours so that no side or party is given unfair

advantage.
(3) Interrogatories. During the discovery period, any party may serve on any
other party Interrogatories-under Rule-12-shall be limited-te-no more than 30

written interrogatoriesin-rumber, including discrete subparts. ;-exceptfor
iInterrogatories that-asking aany party only to identify or authenticate specific
documents as contemplated by Article IX of the Fexas-Rules of Civil

EvidenceProcedure, however, are unlimited in number.

c. Limitation on modification by agreement. The parties may not agree to extend the
discovery period beyond a 12 month period except under a Discovery Control Plan.

Discovery Subcommittee
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RULE 2. Modification of Discovery Procedures and Limitations

—Modifieation-by-Court-Order—Except where specifically prohibited, Fthe procedures
and limitations set forth in these rules may be modified (1 e nt of th ies, or (2

by the court for good reason.1

! The parties' agreement must satisfy Rule 13.
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RULE 3. Permissible Discovery: Forms and Scope (revised 5/3/95)

1. Forms of Discovery. Permissible forms of discovery are (a) requests for standard
disclosure, ¢b .
requests for production of documents and tangible things, (cd) interrogatories to a party, (de)
requests for admissions, (ef) oral or written depositions, (fg) motions for a mental or physical

examination of a party or person under the legal control of a party, and (gh) motions for entry
upon and examination of real property. "Written discovery" as used elsewhere in these Rules
means requests for standard disclosure, requests for designation of, and information regarding,
expert witnesses, requests for production of documents and tangible things, interrogatories to a
party, and requests for admissions. Unless otherwise specified in these Rules, the permissible
forms of discovery may be combined within the same instrument and may be taken in any order or
sequence.

2. Scope of Discovery.

a. In General. Parties may obtain discovery regarding any matter that is relevant to the
subject matter in the pending action whether it relates to the claim or defense of the party seeking
discovery or the claim or defense of any other party. It is not ground for objection that the
information sought will be inadmissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

b. Documents and Tangible Things. A party may obtain discovery of the existence,
description, nature, custody, condition, !ocation and contents of any and all documents and
tangible things (including but not limited to papers, books, accounts, drawings, graphs, charts,
photographs, electronic or videotape recordings, data, and data Eompilatio‘ns) that constitute or
contain matters relevant to the subject matter of the action. A person is reqxﬁréd to'produce a
document or tangible thing that is within the person's possession, custody, or control. If a person
does not have actual physical possession, but has a superior right to compel the production from a

third party, the person has possession, custody or control.
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c. Persons With Knowledge of Relevant Facts. A party may obtain discovery of the
identity and location (name, address and telephone number) of persons having knowledge of
relevant facts, and a brief statement of each identiﬁed person's connection with the case. A
person has knowledge of relevant facts when that personhe-or-she has or may have knowledge of
any discoverable matter. The information need not be admissible to satisfy the requirements qf
this subsection and personal knowledge is not required. '

d. Trial Witnesses. A party may obtain discovery of the identity and location (name,
address, telephone number) of persons who are expected to be called to testify at trial, other than

rebuttal or impeaching witnesses the necessity of whose testimony cannot reasonably be
anticipated before the time of trial -2
e. Expert Witnesses. A party may obtain discovery of the identity of and information

concerning expert witnesses only pursuant to Rule 10.
f. Indemnity, Insuring and Settlement Agreements. A party may obtain discovery of the
following:
~ (1) The existence and contents of any insurance agreement under which any person
carrying on an insurance business may be liable to satisfy part or all of a judgment which may be
rendered in the action or to indemnify or reimburse for payments made to satisfy the judgment.
Information concerning the insurance agreement is not by reason of disclosure admissible in
evidence at trial. For purposes of this paragraph, an application for insurance shall not be treated
as part of an insurance agreement.
(2) The existence and contents of any settlement agreement. Information concerning
the settlement agreement is not by reason of disclosure admissible in evideﬁCe at trial.
8. Witness statements. A witness statement, regardleés of ﬁhen made, {s discoveréble,
uniess privilegedexeept-as-provided by Rule4. A "wWitness statement” ismeans (1) a written
statement signed or otherwise adopted or approved in writing by the person making it, or (2) a

2 Language from current Rule 166.
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stenographic, mechanical, electrical or other type of recording of a witness' oral statement, or any
substantially verbatim transcription thereof such a recording. A lawyer's notes taken during a
conversation or interview with a witness is not a "witness statement.” wheb—xs—e—sabs&m&eﬂy
erbatim-recital-ofa-statement-made by-the-person-and-contemporanecushados ed- Any person
may obtain, upon written request, his or her own witness statement concerning the lawsuit, that is

in the possession, custody or control of any party.

Potential Parties, A may obtain discovery of the identity and location (name

address and telephone number) of any potential party.

Comments:

1. The definition of documents and tangible things has been revised to make clear that
everything, regardless of its form, is within the scope of discovery if it relevant to the subject
matter of the action, and properly requested by an appropriate discovery device.

2. Subdivision c. requires parties to make a "brief statement of each identified person's
connection with the case.” This provision does not require a narrative statement of the facts the
person knows, but at most a few words describing the person's identity as relevant to the lawsuit.
For instance, "treating physician”, "eyewitness", "chief financial officer”, "director”, "plaintiff's
mother and eyewitness to accident”,

3. The sections in current 166b concerning land, experts, and medical records are deleted from
this rule, but it is not intended that these areas are now exempt from discovery. They are clearly
within the scope of discovery, and are discussed in the specific discovery vehicles intended for
their disclosure.
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RULE 4. Privileges and Exemptions from Discove:z,
The Subcommittee believes that we need a new rule to clarify the current confusion created by the

166b(3). The Subcommittee is not pr n thi how Th
Subcommittee has decided to complete its report on all other discovery rules, then begin the

substantial task of considering this rule. Approval of the rest of the discovery rules is not
in n completion of this rul '

Discovery Subcommittee
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RULE 5. Response to Discovery Requests; Supplementation and Amendment

1. Duty to Respond. When responding to requests for written discovexy, a party shall make
a complete response, based upon all information reasonably available to the responding party or
its attorney at the time the response is made. If the requesting party has served on the responding
party a readable computer disk setting out the discovery requests, the responding party's answers,
objections and other responses shall be preceded by the request to which they respond; otherwise,
the responding party is under no obligation to restate the request when responding.

2. Duty to Amend or Supplement Discovery Responses. A party is under a duty
reasonably promptly to amend or supplement its prior responses or document productions
responsive to written discovery requests if the party learns that a prior response or production

was incomplete or incorrect when made, or, although complete and correct when made, is no

longer complete and correct. ;-and-if ¢

—3An amendment or supplement
filed or documents produced less than thirty days before trial is presumptively made without
reasonable promptness. The amendment or supplement shall be in writing, filed with the clerk,
and need not be verified. |

3. Additional Discovery After Amendment or Supplementation. If the amendment, ef
supplement or document production occurs during any applicable Discovery Period, the opposing

party may seek from the court departures from the discovery limitations imposed under Rule 1
upon a showing that the opposing party is unable to complete discovery relating to any new ‘

3 At the January 1995 meeting, the SCAC instructed the Subcommittee to require that certain discovery be
formally supplemented. The Subcommittee drafted the following language: "Formal supplementation is required
for the identification of persons with knowledge of relevant facts, trial witnesses or expert witnesses, the production
of documents, or if other additional or corrective information has not otherwise been made known to the other
parties in discovery or in writing." Upon further reflection, however, the Subcommittee believes that the rule
should require formal supplementation for all written discovery and submits the proposed draft this way., With the
proposed exclusionary rule, if the supplementing information has been provided "otherwise in discovery or in
writing," it would be unlikely that the opposing party would be surprised, and thus, ordinarily would not be
excluded.
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infe ion disclosed in the amendment or I within the Di Peri If

amen lem r document production applicable Di Peri
Rer-the-disee peried-i apleted, the opposing partyies may reopen discovery. A party
must respond to reopened written discovery served under this Rule the day before trial or within

20 days after the date of service, whichever is earlier. The reopening side is allowed five (5)
hours of deposition time in addition to that provided in Rule 14. Such discovery shall be limited
to matters related to any new information disclosed in the amendment or supplement. The court

may allow additional discovery as needed.

Comment:

This rule imposes a duty upon parties to make a complete response to written discovery based
upon all information reasonably available.
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| RULE 6. Failure to Provide Discovery

‘ 1. Exclusion or continuance. If a party -fails timely-to timely disclose information

- during discovery, and is unable to show that such failure did not cause the opposing party to be
| T ar‘ in a wa may effect the outcome of the tri thecourt;_lﬂeﬁqmay
exclude the information not timely disclosed or continue the trial to allow the opposing party to
prepare to confront or use the previously undisclosed information-when-the-failure-to-disclose
sauses-the-opposing party-to-be-unprepared-in-a-way-that-may-effoct-the-outcome-of the . If
the failure to disclose does not cause the opposing party to be unprepared in a way that may affect
the outcome of the trial, the court may admit the evidence and proceed with the trial. The party
who failed to timely disclose has Fthe burden of this-showing that the opposing party is not
unprepared in a way that may affect the outcome of the trial is-on-the-offending party—The-court

CretioR-as-is-air-underthe-circumstances- Nothinginthisrule

limits thethat court's authority to grant a continuance.

2. Costs and expenses. If the court continues the case, the court may impose the
expense of the delay, including attorney's fees and any difference between prejudgment and
postjudgment interest, on the party that failed to timely disclose.
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RULE 7. Presentation of Privileges and Objections to Written Discovery
12. Objections. A party shall not object to an otherwise proper request on grounds that it
calls for specific materials or information that are subject to a privilege pursuant to Rule 4, but

shall withhold the privileged materials or information pursuant to section 2 of this rule, If theg

written discovery reqﬁest is otherwise objectionable, the responding party shall object specifically
in writing- within the time required for the response by stating the basis of the objection and the

extent to which the party is refusing to comply with the request. A party should comply with so

much of the request as to which the party has no objection, unless that party has determined that
it is unreasonable under the circumstances to do so before obtaining a ruling on the objection.

Objections shall be made only if a good faith factual and legal basis for the objection exists at the
time the objection is made. Any objection not specifically stated within the time required or

obscured by numerous unfounded objections is waived unless the court excuses the waiver for

good cause shown.

2%. Withholding Privileged Information and Materials.

(a) Asserting a Privilege. A party may preserve a privilege from discovery only in

accordance with this section. If materials or information responsive to a request are privileged,
the party shall withhold the privileged materials or information from the response. If a request is
both objectionable and calls for privileged materials or information in response, the responding
party shall first object pursuant to section 1 of this rule, and only upon compliance with the
request or any part thereof, withhold responsive privileged materials or information pﬁrsuaxxt‘ to
this section. When a party actually withholds specific information and materials responsive to a

request on grounds of privilege, either when making the original response or thereafter when
making an amended or supplemental response, that party shall file ivi

6 g tHC-privheged-matenat-orintormationand 'amthholdmgstatement*ﬂ

part of the response to the discovery request or separately, stating that information or materials
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responsive to the request have been withheld and the privilege(s) relied upon. A-party-shall- make

statement Fhereafter, the party seeking discovery may file and serve upon the withholding party a

request that the withholding party identify the information and materials withheld. Within 15 days
of service of thate request, the withholding party shall file and serve a description ofprivilegelog
identifying the information and materials withheld in such a manner that, without revealing the
privileged information itself, will enable other parties to assess the applicability of the privilege.

(c) Trial Preparation Materials. Withheld information or materials created by trial

counsel in preparation for the litigation in which the discovery is requested need not be included in

a withholding statement or description
exceptenly upon court order in appropriate circumstances.

3. Hearing. Any party may at any reasonable time request a hearing on an objection or
privilege asserted in accordance with this rulewithhelding statement. At or before to-the hearing,
the party seeking to avoid discovery shall produce any evidence necessary to support the

objection or withholding statement either by affidavits served upon opposing parties at least seven

days before the hearing or live testimony. If the judge determines that an in camera inspection of
some or all of the requested discovery is necessary to rule on the objection or
privilegewithholding statement, thereafier-the requested discovery shall be segregated and
produced thereafter to the judge in a sealed wrapper. Evider;ce neéessary to sui)port a pxivilége ‘
for information or materials created by trial counsel in preparation for the litigation in which the
discovery is requested shall be produced only upon court order in appropriate circumstances.

4 This language is from federal rule 26(b)
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4. Ruling. If after a hearing the court sustains the objection or withholding statement, the
objecting party has no further duty to respond to that request. If the court overrules the objection

or withholding statement, the objecting party shall respond to the request within thirty (30) days

after the court's action, or at such time as the court orders._If the suit proceeds to trial without a

heari n pr asserted objections and privileges, the obiection or privilege is deem

i unless during trial the judge determines t objection or privilege mu:

overruled to prevent a miscarriage of justice.

1. This rule provides for objections to the form of a written discovery request. The responding
party specifically objects to the request, and states whether the party intends to comply with the
request as specifically modified or not comply at all for specified reasons. If a party receives a
request for "all documents relevant to the lawsuit," the requesting party can object to the request
as an overly broad request that does not comply with the rule requiring specific requests for
documents, and refuse to comply with its entirely. See Loftin v. Martin, 776 S.W.2d 145 (Tex.
1989). A party may also object to a request for a litigation file on the ground that it is overly
borad and on its face it seeks only materials protected by privilege. See National Union Fire
Ins. Co. v. Valdez, 863 S.W.2d 458 (Tex. 1993). If a request seeks specific documents from 1980
10 the present, the party may object that the documents from 1980 to 1990 are irrelevant, and
that it is overly burdensome to produce them. In such case, the party may produce the
documents from 1990 to the present, or refuse to produce any until the court resolves the
objection if producing according to a modified request will require a burdensome and
duplicative search if the court should overrule the objection.

2. The new rule dispenses with objections to written discovery requests on the basis that
responsive information or materials are protected by a specific privilege or immunity from
discovery. Instead, the rule requires parties that withhold such information or materials state
that they have been intentionally withheld, and identify the privilege upon which the party relies.
A party need not make a withholding statement if the only materials responsive to the request
that are being withheld are information and materials created for trial counsel for the litigation,
as it can be assumed that such information or materials will be withheld  from virtually any - ‘
request on the grounds of attorney-client privilege or work-product. The statement should not be.
made prophylactically, but only when specific information and materials have been withheld.
Should additional privileged information or materials be Jound subsequent to the initial
response, an amendment or supplement to the discovery response can include a withholding
statement.
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party ing in whi / Ive issues brought up in

4 A can request a hearing in which the court will resolve i. '
objeégom or withholding statements. The party seeking to avoid discovery has the burden of
proving the objection or privilege, as under the current rules.
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RULE 8. Protective Orders
1—Metien—Any.person against or from whom discovery is sought may move within the time

required to respond to the discovery request for an order protecting that person from the
discovery sought. Any party may move for such an order when an objection pursuant to Rule 7 is

not appropriate.

3—Order—The court may make any order in the interest of justice necessary to protect the

movant from undue burden, unnecessary expense, harassment or annoyance, or invasion of
personal, constitutional, or property rights, including but to limited to the following:

la. ordering that ther requested discovery not be sought in whole or in part, or that the
extent or subject matter of discovery be limited, or that it not be undertaken at the time or place
specified;

2b. ordering that the discovery be undertaken only by such method or upon such
terms and conditions or at the time and place directed by the court;

3e. ordering for good cause shown that the results of 'discovery be sealed or other'wise.

protected, subject to the provisions of Rule 76a.
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RULE 9. Requests For Standard Disclosure
1. Request. At any time no later than 30 days before the end of any applicable Discovery

Period or 30 days before trial, whichever occurs first, any party may file with-the-clerk-and serve
upon any other party a Standard Request for Disclosure as set forth in this rule. The- Request for
Standard Disclosure shall state:

"Pursuant to Rule 9, you are requested to make the following disclosures within 30

days of service of this request: | '

[add specific subsections of part 3 of this rule under which disclosure is requested].”

A standard request for disclosure made pursuant to these rules is presumptively not

objectionable under Rule 7(1).
2. Response. A party served with a Standard Request for Disclosure shall file with-the-elerk

and serve a written response making the requested disclosures within thirty (30) days after service

of the request, except that, if the request accompanies citation, a defendant may serve its response
within 50 days after service of the citation and petition upon that defendant, unless the time to
serve a response is extended in the Request or by agreement or court order. -A party served with
a request for disclosure concerning experts under parts h through m of section 3 of this Rule need

not respond until the time set forth in Rule 10. If the response provides information, as opposed
to documents, it shall be verified in the manner required by Rule 12,

3. Responsive Documents. Copies of the documents responsive to requests under section- 3
of this Rule ordinarily shall be served with the response; however, ilf the responsive documents
are voluminous request-is-for-the-production-of decuments, the response shall specify a reasonable

time and place for the production of documents, not more than 7 days from the date of the
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43. Standard Requests for Disclosure. A party may make any or all of the following
standard requests for disclosure:

a. Provide the correct names of the parties to the lawsuit.

b. Provide the information set forth in Rule 3(2)(c) pertaining to persons with knowledge
of relevant facts ; .

c. Produce the indemnity, insuring and settlement agreemehts discoverable under Rule
3(2)D);

d. Produce the witness statements discoverable under Rule 3(2Xg);

e. In a suit alleging physical or mental injury and damages from the occurrence that is the
subject of the éaée, produce all medical records and bills that are reasonably related to the injuﬁeé
or damages asserted or, in lieu thereof, an authorization permitting the disclosure of such medical
records and bills;

J- In a suit alleging physical or mental injury and damages from the occurrence that is the
subject of the case, produce all medical records and bills obtained by virtue of an authorization
furnished by the requesting party;

8. Produce any written instrument upon which a claim or defense is based;-

h. Identify each expert discoverable under Rule 10(1);

i.; and-sState the subject matter-on which each identified-expert identified in response to

section h above is expected to testify,;

Ji. State the general substance of the mental impressions and opinions held by eachan
expert M_MMM%WM&M and a brief
summary of the basis thereof::

k. Produce all documents, tangible things, reports, x;lodels, or data cor;lplilaﬁons that
have been provided to, reviewed by or prepared by or for eachthe expert identified in response
to section h above in anticipation of the expert's testimony and discoverable under Rule
10(1)e);
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I._s-Theand-the-expert's current resume and bibliography of each expert identified in
response to section h above ;

m. At least 2 dates upon which each expert identified in response to section h above will
be available to testify by oral deposition.

This section 4 was added upon the recommendation of the full SCAC. Upon reflection, the Discovery
Subcommittee thinks this section is unnecessary and possible confusing.
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RULE 10. Expert Witnesses
1. Request. A party may request another party to designate, and disclose information

concerning, expert witnesses only throu; dard r for discl forth in
9.4.h -m, oral deposition, and court ordered reports as set forth in this Rule. _An "expert witness"

ject to discovery under this rule is an expert who mav b an witness at tri

trial, but whose opinions and impressions have been review a testifvi ert.

2. Designation of Expert Witnesses. A party may discover the identity (name, address and

telephone number) of another party's expert witness and the subject upon which the expert is
expected to tegtx_ij(' through a standard request for disclosure under Rule 94.h andi. The

responding party shall comply with Rule 5 in responding to the request. For experts testifying
about issues upon which the responding party seeks affirmative relief, supplementation or
amendment of the response is presumptively made without reasonable promptness if made less
than 75 days before the end of any applicable Discovery Period or 75 days before trial, whichever
occurs first. For opposing experts, supplementation or amendment of the response is |

presumptively made without reasonable promptness if made less than 45 days before the end of
any applicable Discovery Period or 45 days before trial, whichever occurs first. The-plaintiff shall

- = o1t

3. Disclosure of General Information For each expert designated, a party may obtain

additional information through the standard requests set forth in Rule 9.4 jthroughm. A party
secking affirmative relief must respond to the requests upon the later of (1) 75 days before the end
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designating party need not respond to the standard requests set forth in Rule 9.4.1 or m, and need
only respond to the standard request set forth in Rule 9.4.k. with documents within the
possession, custody or control of the designating party. Nothing in this rule shall prevent the

requesting party from obtaining this discovery directly from such an expert by subpoena
commanding production under Rule 24.
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4. Additional dDiscovery through oral deposition. A party may obtain otherfurther

discovery of the subject matter on which the testifying-expert is expected to testify, the testifying
expert's mental impressions and opinions, the facts known to the testifying-expert (regardless of

when the factual information was acquired) that relate to or form the basis of the testifying
expert's mental impressions and opinion . i i
eonsulting-experts- only by oral deposition of the expert, unless the court orders the expert to
prepare a report pursuant to this Rule.

S. Reports. If the discoverable factual observations, tests, supporting data, calculations,
photographs, or opinions of an expert have not been recorded and reduced to tangible form, the

court may order these matters reduced to tangible form and produced in addition to or in lieu of

the deposition as is appropriate. _A court may not compel production of such a report before the
date upon which the designating party must disclose general information concerning its designated

experts under part 3 of this Rulg.

67. Supplementation_after disclosure of general information. A party that has disclosed

general information concerning its designated experts under part 3 of this rule shall supplement
and amend such discovery with reasonable promptness if the discovery was incomplete or
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8. Discovery of Expert Witnesses. Discovery of the identity of and information concerning

witnesses who are expected to offer expert testimony at trial may be obtained only as provided in
this rule unless the witness has personal knowledge of relevant facts, in which case a party may

obtain discovery as provided elsewhere in these rules.
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RULE 11. Requests For Production and Inspection
. . 0 . ! - n lat !
d of an licable Dis overy Peri r 30 days re trial, whichever

occurs first, any party may file and serve upon any other party a Request for Production and/or
for Inspection, to inspect, sample, test, photograph and/or copy any designated documents or
tangible things that constitute or contain matters within the scope of Rule 3(2). A person is
required to produce a document or tangible thing that is in-within the person's possession, custody
or control.

2. Contents of Request for Production. The request shall set forth the items to be ,
produced or inspected, either by individual item or by category, and describe each item and
category with reasonable particularity. The request shall specify a reasonable time (on or after the
date on which the response is due) and place for production. If the requesting party intends to
sample or test the requested items, the desired testing and sampling shall be described with
sufficient specificity to inform the producing party of the means, manner, and procedure for
testing or sampling.

3. Response.

a. Written Response. The party upon whom the request is served shall file and serve
serve a written response within 30 days after service of the written request, except that, if the
reqﬁest for production accompanies citation, a defendant may serve its written response within 50
days after service of citation and petition upon that defendant. The response shall state, with
respect to each item or category of items, that production, inspection, or other requested action
will be permitted as requested, or shall state an objection to the request pursuant to Rule 7
(objection rule).

b. Objections to the time, place, or manner of production. In the response, the
responding party may make objections to the time, place, or manner of production, testing,
inspection, or sampling €
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specific reasons why such discovery should not be allowed and the circumstances under which the
party will comply with the request. If the responding party objects to the time and place of
production, the objection shall state when and where the party will comply with the réquest.

4. Production. Subject to any objections stated in the response, the respondingpreducing
party shall produce the requested documents or tangible things at either the time and place
requested or the time and place set forth in the response, as follows:

a. Copies. The responding party may;-at-its-eptien; produce copies only if the party has
no originals or the originals remain available for inspection at the requesting party's request on no
less than 10 days written notice. If originals are produced, the respondingpredueing party is
entitled to retain the originals while the requesting party inspects and copies them.

b. Organization. The respondingpreducing party shall produce documents and things as
they are kept in the usual course of business, or shall organize and label them to correspond with
the categories in the Request.

- ¢ Privileged Information and Materials. The responding party shall assert its privileges
pursuant to Rule 7 (objection rule), if any, at the time documents or things actually are withheld
 from production.

5. Electronic or magnetic data. To obtain electronic or magnetic data or the information
contained therein; the requesting party mustshall specifically request it and specify the form in
which it wants it produced. In response, tFhe responding party shall produce thealt electronic or
magnetic data responsive to the request that is reasonably available to the responding party in the

ordinary course of its business. If the responding party determines that it cannot reasonably *
request-retrieve the data requested or produce it in the form rg]ueggd, fequ%-e)afaer-dmafy
steps; it shall follow the procedures of Rule 7(1). After a hearmg, the court may order the
responding party to comply with the request provided that the requesting party shall-pay the
reasonable expenses for any extraordinary steps required for retrieval and/or productionthe
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6. Destruction or Alteration. Testing, sampling or examination shall not extend to

destruction or material alteration of an article without notice, hearing, and a prior order of the

court.
7. Expenses of Production. Unless otherwise ordered by the court, the expense of

producing documents, data, data compilations, or tangible things will be borne by the
respondingpredueing party. The expense of inspecting, sampling, testing, photographing, and/or
copying the documents, data, data compilations, or tangible things produced will be borne by the

requesting party.

Comments: _.

1. "Document and tangible things" are defined in Rule 3.

2. The proposed rule is very similar to the existing rule. The proposed rule makes clear that a
party that seeks to sample or test the produced documents or things, must describe the procedure
so that the responding party may make any appropriate objections. The proposed rule also
addresses for the first time the production of magnetic or electronic data. The requesting party
must specifically request the data, specify the form in which it wants the data produced, and
specify any extraordinary steps for retrieval and translation. Otherwise, the
respondingpreducing party need only produce the data available in the ordinary course of
business in reasonably usable form. The responding party may object to the Jorm of a request or
the time, place and manner of production, but must comply with the request to the extent no
objected to unless it explains to the court why it cannot so comply. The rule requires production
at the time and place specified in the request or the response, and allows the production of
copies if the originals are made available upon request. The rule also clarifies how the expenses
of production are 10 be allocated absent a court order to the contrary.
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RULE 12. Interrogatories to Parties (Last revised 2/8/95)
1. Avaihbility- 9'-"-'1 the-discovery-period-provided-forin-Rul

occurs first, any party may file with-the-eourt-and serve upon any other party written

 interrogatories to be answered by the party served. In

2. Response. ‘
a. The party upon whom the interrogatories have been served shall file and serve with-the
eourt-and-serve-_ answers and objections, if any, to the interrogatories within 30 days after the

service of the interrogatories, except that, if the interrogatories accompany citation, a defendant
may fileserve answers and objections within 50 days after service of citation and petition upon
that defendant.

b. Each interrogatory shall be answered separately and fully in writing under oath, unless
the party states an objection to the request pursuant to Rule 7 (objection rule).

c. The answers shall be signed and verified by the party making them, and the objections
shall be signed by the attorney making them. The provisions of Rule 14[current TRCP] shall not
apply.

d. The responding party shall assert its privileges pursuant to Rule 7 (objection rule), if any,
at the time it files its answers and objections.

3. Scope of Interrogatories. A party may use interrogatories to inquife about any
discoverable matter within the scope of discovery under Rule~3(2) and the contt;.ntions and
defenses of another party, provided that contention interrogatories may only request another party
to state the legal theories and to describe in general the factual bases for the claims or defenses of

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 28



the other party. Contention interrogatories may not be used to require another party to marshall
all of its available proof or proof it intends to offer at trial to answer the interrogatory.

4. Use at Trial. Answers to interrogatories, subject to any objections as to admissibi]ity, may
be used only against the party answering the interrogatory.

5. Option to Produce Records. Where the answer to an interrogatory may be derived or
ascertained from public records or from the business records of the party upon whom the
interrogatory has been served or from an examination, audit or inspection of such business
records, or from a compilation, abstract or summary based thereon, and the burden of deriving or
ascertaining the answer is substantially the same for the party serving the interrogatory as for the
party served, it is sufficient answer to such interrogatory to specify the records from which the |
answer may be derived or ascertained and, if applicable, to provide to the party serving the
interrogatory reasonable opportunity to examine, audit or inspect-such records and to make
copies, compilations, abstracts or summaries. The specification of records provided shall include
sufficient detail to permit the interrogating party to locate and to identify as readily as can the
party served, the records from which the answers may be ascertained, and shall specify a
reasonable time and place at which the documents can be examined not to exceed 10 days after

the date the interrogatory answer is filed.

Comment:

Open-ended contention interrogatories may be used only to secure information that would be
provided if the other party were required to plead more particularly. Parties seeking to obtain
disclosure of facts supporting or rebutting particular allegations should use other discovery
devices. ' '
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. RULE 13. Requests for Admissions [redlined from TRCP 169]

—1. ~Request for Admission. At any time no later than 30 eft d of an

commencement-of the-action, a party may file and serve upon any other party a written request for
the admission, for purposes of the pending action only, of the truth of any matters within the

scope of rule 166b set forth in the request that relate to statements or opinions of fact or of the
application of law to fact, including the genuineness of any documents described in the request. -
Each matter of which an admission is requested shall be separately set forth, —Copies of the
documents shall be served with the request unless they have been or are otherwise furnished or -
made available for inspection and copying. —~Whenever a party is represented by an attorney of
record, service of a request for admissions shall be made on his attorney unless service on the
party himself is ordered by the court, —A-trae-cop

2. Response. —Es
forth—The matter is admitted without necessity of a court order unless, within thirty days after

service of the request;-¢
parties; the party to whom the request is directed serves upon the party requesting the admission a
written answer or objection addressed to the matter, signed by the party or by his attorney, but,
unless the court shortens the time, a defendant shall not be required to serve answers or
objections before the expiration of fifty days after service of the citation and petition upon that

defendant, —If-ebj

the responseanswer shall specifically deny the matter or set fc;rth in detail the reéisons that the
answering party cannot truthfully admit or deny the matter, —A denial shall fairly meet the
substance of the requested admission, and when good faith requires that a party qualify his answer
or deny only a part of the matter of which an admission is requested, the partyhe shall specify so
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much of it as is true and qualify or deny the remainder, —~An answering party may not give lack of
information or knowledge as a reason for failure to admit or deny unless the partyhe states that
ahe-has-made reasonabie inquiry has been made and that the information known or easily
obtainable by-his-is insufficient to enable the partyhim to admit or deny, —A party who considers
that a matter of which an admission is requested presents a genuine issue for trial may not, on that
ground alone, object to the request; the partyhe may, subject to the provisions. of paragraph 3 of
Rule 215, deny the matter or set forth reasons why the partyhe cannot admit or denyit, -

2._~Effect of Admission, ~Any matter admitted under this rule is conclusively established as to
the party making the admission unless the court on motion permits withdrawal or amendment of
the admission, —Subject to the provisions of Rule 166 governing amendment of a pre—trial order;
and rule-166b-6Rule S governing the duty to supplement discovery responses, the court may

permit withdrawal or amendment of responses and deemed admissions upon a showing of good
cause for such withdrawal or amendment if the court finds that the parties relying upon the
responses and deemed admissions will not be unduly prejudiced and that the presentation of the
merits of the action will be subserved thereby. —Any admission made by a party under this rule is
~ for the purpose of the pending action only and neither constitutes an admission by him for any
other purpose nor may be used against him in any other proceeding. -
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RULE 14. Depositions Upon Oral Examination
1. When Depositions May Be Taken. At any time no later than 30 days befgre the end of

discovery-period-provided-for-inRule-1{2), anypartymaytakethetwtxmonyofanyperson,

including a party, by deposition upon oral examination, which, unless taken pursuant to Rule 16,
will be recorded stenographically by any officer authorized to take depositions as provided by law.

A party may take a deposition prior to the appearance date of any defendant only upon leave of
court, granted with or without notice.

2. Notice; Subpoena.

a. A party proposing to take a deposition upon oral examination must give reasonable
notice in-writing-to every other party. The notice shall state the name of the deponent; -and the
time and the place of the taking of the deposition, and shall be filed and served. The notice shall
also state the identity of persons who will attend the deposition other than the witness, parties,
spouses of parties, counsel, employees of counsel, and the officer taking the deposition. If any
party intends to have any other persons attend, that party must give reasonable notice to all
parties of the identity of such other persons. Ifa subpoena commanding productionduces-tecum
under Rule 24 is to be served on the person to be examined, the designation of materials to be
produced as set forth in the subpoena shall be attached to or included in, the notice.

b. A party may in the -notice name as the deponent a public or private corporation,

partnership, association, governmental agency, or other organization and describe with reasonable

particularity the matters on which examination is requested. Iﬂ-thﬂt-event,—t-heefgamzaaea-se

person-will-testify—In response, the organization so named shall designate one or more persons to
testify on its behalf, and may set forth, for each person designated, the matters on which the

person will testify. The person so designated shall testify as to matters known or reasonably
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available to the organization. #
make-sueh-8-designation—This subdivision does not preclude taking a deposition by any other
procedure authorized by these rules.

3. Production. A witness also may be compelled by subpoena commanding productionduces
teeum under Rule 24 to produce at the deposition documents or tangible things within the scope
of Rule 3 and within the witness' care, custody or control. |

4. Party. When the deponent is a party, or a person subject to the control of a party,$ service
of the notice upon the party's attorney shall have the same effect as a subpoena served on the
deponent. The notice to such a deponent may be accompanied by a request made in compliance
with Rule 11 for the production of documents and tangible things at the deposition. The v
procedure of Rule 11, including the 30 days notice requirement, shall apply to the request and the
response, and it shall be considered a written request for discovery subject to the provisions of
Rule 5.

S. Time and Place. The time and place designated for the deposition shall be reasonable.
The placershall be in the county of the witness' residence or, where the witness is employed or
regularly transacts business in person or at such other convenient place as may be directed by the
court in which the cause is pending; provided, however, the deposition of a party or the person or
persons designated by a party under paragraph 2.b. above may be taken in the county of suit. A
nonresident or transient person may be required to attend in t'he coimty where a: witr;ess is served

with a subpoena, or within one hundred fifty miles from the place of service, or at such other

¢ Comment: ThisRnleappli&stosomeexpertsaswellasapany'sothcremployesandagems. For example, a
retainedexpenisordinaﬁlywithinthccontrolofapany. Atrwﬁngphysicianwhoistesﬁfyingasancxpert
witn&ssmaynotbeinthcoontrolofapaﬂy,however.
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convenient place as the court may direct. The witness shall remain in attendance from day to day

until such deposition is begun and completed.

1. Protective order. A party or deponent may include in a motion for protective order
pursuant to Rule 8 an objection to the time and place designated for a deposition. If the movant
had less than ten (10) days notice of the deposition, the filing of the motion excuses compliance
with the notice or subpoena until the motion is overruled. If the movant had at least 10 days
notice of the deposition, the movant must comply with the notice or subpoena unless the motion

is granted, or the movant demonstrates that it was unable to obtain a ruling on the motion despite
its good faith efforts to do so pursuant to any applicable local rules.

Discovery Subcommittee
Draft for 5/19/95 SCAC meeting Page 34



RULE 15. Examination, Objection, and Conduct During Oral Depositions

1. Oath; Examination. Every person whose deposition is taken upon oral examination shall
 first be placed under oath. The parties may orally examine and cross-examine the deponent. Any
| party, in lieu of participating in the oral examination, may serve written questions in a sealed
envelope on the party proposing to take the deposition who shall transmit them- to the deposition
officer who shall open the envelope and propound them to the witness. . -

2. Time Limitation. The time a party takes to examine and cross-examine deponents upon

oral examination shall be limited.

ab. Time per deposition. Each side may conduct one deposition that is subject to no per
deposition time limit. For all other depositions, no side shall examine or cross-examine a single

fact witness for more than three (3) hours or a single expert witness for more than six (6) hours.

If a witness has been deposed asa fact witness and is thereafter designated as an expert, the
witness may be redeposed for the time remaining within the 6 hour limit, Third-party defendants

may examine a single witness regarding issues upon which they oppose defendants for no more
. than 1 additional hour.
\ be. Record of deposition time. Breaks during depositions do not count against any party's

( cposmon time limitation. The officer takmg the deposition shall state as part of the certificate
te required by Rule 206 the amount time each examiner used to examine the deponent
3. Conduct during the deposition. The oral deposition shall be conducted in the same
ner as if the testimony were being obtained in court during trial. Counsel are expected to

perate with and be courteous to each other and the deponents. Private conferences between
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deponents and their attorneys during the actual taking of the deposition are improper except for
the purpose of determining whether a privilege should be asserted. Private conferences may be
held, however, during agreednermal recesses and adjournments. lf_the_lgm_gnd_lnmm
not comply with this rule, Fthe court may allow statements, objections and discussions conducted
during the oral deposition that reflect upon the veracity of the testimony to be introduced in
evidence at presented-to-the jury-during trial |

4. Instructions not to answer. Instructions to the deponent not to answer a question are
improper except (a) to preserve a privilege against disclosure, (5) to enforce a limitation on
evidence directed by the court, (c) to protect a witness from an abusive question, or (d) to make a
motion under paragraph 5. Should a court later order the deponent to answer a question to |
which the deponent was instructed not to answer, the court may impose an appropriate sanction
for discovery abuse pursuant to Rule 215.

5. Terminating the deposition. A party or the deponent may move to terminate or limit the

deposition-pursuant-to-Rule-8 when the time limitations for the deposition have expired or when
the deposition it is being conducted or defended not in accordance with these rulesin-bad-faith-of

Upon demand of the moving party or deponent, the deposition shall be suspended for the time
necessary to file a motion for protective order and secure a ruling thereon. Should a court rule
that the deposition should not have been terminated, the court may impose an appropriate
sanction for discovery abuse pursuant to Rule 215.

6. Objections to testimony. Objections during the oral deposition are improper except 'the
following objections to the form of the question or the responsivéness of the answer: "Objection,
leading;" "Objection, form;" and "Objection, nonresponsive.’; These objections:shall.be stated as
phrased and will be waived if not made at the taking of the deposition. A narrative objection will
not preserve the objection for the court's later determination. Upon request, the objecting party

shall explain the grounds of the objection clearly and concisely, in a non-argumentative and non-
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suggestive manner. Objections or explanations that are argumentative or suggest answers to or
otherwise coach the deponent are not permitted and can be grounds for termination of the

deposition pursuant to this Rule.

Comment: Section 3 of this rule refers bnly to the conduct of the lawyers and deponents in the
deposition. 1t is not meant to limit the scope of the interrogation to the scope allowed at trial.

See Rule 3.
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RULE 16. Non-Stenographic Recording
1. Non-stenographic Recording. Any party may cause the testimony and other available

evidence at a deposition upon oral examination to be recorded by other than stenogriphic means,
including videotape recordings, without leave of court, and the non-stenographic recording may
be presented at trial in lieu of reading from a stenographic transcription of the deposition, subject
to the following rules:

a. Any party intending to make a non-stenographic recording shall -give reasonable prior
notice in writing to the deponent and other parties, either in the deposition notice or ia
writingotherwise, of the non-stenographic method by which the testimony will be recorded and
whether or not a certified court reporter will be present to record and transcribe the testimo ny. I_f

a certified court reporter will not be present, the person recording the testimony (the "recorder")
must arrange for the presence of a notary public who can administer the oath to the deponent.

The party requesting the non-stenographic recording will be responsible for taking, preserving,
and maintainingfiling the original non-stenographic recording and assuring that the recorded
testimony will be intelligible, accurate and trustworthy. As 3pti

b. Any party may designate another method to record the deponent's testimony in addition
to the method specified. The additional record or transcript shall be made at the expense of the
designating party, unless the court otherwise orders.

¢. Any party shall have reasonable access to the original non-stenographic recording and
may obtain a duplicate copy at its own expense.

d. The partyside initiating the non-stenographic recordin’gkhall bear the expense of the non-
stenographic recording, subject to an order of the court, upoil motion and noticé, at the

conclusion of the case; taxing the expense as court costs.

2. Certificate. The recorder shall make a duly sworn certificate that accompanies the original
recording that shall state the following:
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a._that the witness was duly swom:

b. _that the recording is an accurate and complete recording of the testimony given e

witness;
c. the amount of charges for the recorder’s preparation of the recording and any copies of
d. that the origi

and custody of the party who requested the non-stenographic recording:
e. That a copy of the certificate was filed and served on all parties pursuant to Rule 21a.

3. Delivery. The recorder, after certification, shall securely seal the original recording and

copies of all exhibits in a wrapper endorsed with the title of the action and marked "Deposition of
ere insert name of witness)." and shall thereafter deliver, or mail in a aid, properl

addressed wrapper, certified with return receipt requested, such deposition recording and copies
of all exhibits, if any, to the party who requested the non-stenographic recording, and shall give
notice of delivery to all parties. The custodial party shall, upon reasonable request, make the »

ord deposition recording available for inspection or copying by anv other to the suit,

Upon payment of reasonable charges therefor, the recorder shall furnish a certified copy of the
deposition recording and accompanying exhibits to any party or to the deponent,

4. Exhibits. If a certified court reporter is not present, the recorder shall, upon the request of
a party, mark and annex to the original deposition recording original documents and things
produced for inspection during the examination of the witness. The person producing the
materials may (a) offer copies to be marked for identification and annexed to the deposition *
recording and to serve thereafter as originals if the party affords to all other parties fair
- opportunity at the deposition to verify the copies by comgarfmn with the origjn:als, c;r (b) offer the
originals to be marked for identification, in which event the materials may then be used in the
same manner as if annexed to the deposition recording. In the event that original exhibits rather
than copies are marked for identification, the recorder shall make copies of all original exhibits to
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rigi f the exhibits to the witness or roducing th r if the witn r

represented by an attorney at the deposition, to the attorney, who shall thereafter maintain and
preserve the original exhibits and shall produce any such original exhibits for hearing or trial upon
seven (7) days notice from any party. Copies annexed to the original deposition recording may be
for 0
5. _Use Depositions Recorded Only by Non-stenographic means.

a. At trial or summary judgment. Any part or all of a non-stenographic recording or
transcript of a non-stenographic recording of a deposition that was recorded only by .
nonstenographic means can be used at the trial or supporting or opposing a motion for summary
judgment under the circumstances set forth in Rule 20(1) only if the party intending to use the
deposition has obtained a complete transcript of the deposition recording from a certified court
reporter. The certified court reporter shall obtain the original or a certified copy of the deposition
recording, shall transcribe it, and the provisions of Rule 18 shall apply and the provisions of Rule
19 shall apply to the extent applicable.? The certified court reporter shall include in the certificate
a statement that the transcript was made from the original or certified copy of the deposition
recording and that the transcript is a true record of the recording. If the deposition is to be used
as evidence at the trial, the complete transcript must be served on all parties at least 30 days
before the trial. If the deposition is to be used as evidence supporting or opposing a motion for
summary judgment, the complete transcript must be served on all parties at the time the
deposition is presented to the court as summary judgment evidence.

b. At any other hearing. Any part or all of a deposition recorded only by non-
stenographic means can be used at any hearing of a motion o; an interlocutory p:rgceeding (other
than a summary judgment motion) under the circumstances set forth in Rule 20(1) only if the
party intending to use the deposition has obtained a transcript of that portion of the deposition

7 The provisions concerning certification of swearing in the witness and that the transcript is a true record of the
testimony, as well as the provisions concerning marking exhibits will not apply.
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use; (2) the name and address of the certified court reporter that the party has asked to transcribe
all or part of the deposition recording; and (3) the portions of the deposition recording that the
party has requested to be included in a transcript. If the party has designated only g part of the
deposition testimony, any other party may request the named court reporter to transcribe
additional parts of the deposition recording at that party's own expense within 10 days of service
of the designation. The deposition can be used only if the transcript is completed at least 3 days
rovisi f |

fore th e of the hearing. The provisions of Rule 18 shall not a

Rule 19 shall apply only to the extent appropriate. The certified court reporter shall include in the
certificate a statement that the transcript was made from the original or certified copy of the

deposition recording and that the transcript is a true record of the recording.
c. Certified copy. A certified copy of the deposition recording is any copy of the original

or another certified copy of the deposition recording that is accompanied by a duly sworn
certificate of the person who made the copy. stating that the copy is accurate and complete.
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' RULE 17. Deposition Upon Written Questions

Hon; At any time no later

dast. The attendance of witnesses
| and the production of designated items may be compelled as provided in Rule 2026
2. Notice; written questions.
41._ A party proposing to take a deposition upon written questions must give noﬁcé

20ten-days before the deposition is to be taken. The notice shall state the name and if known, the

address of the deponent, and the time and place of the taking of the deposition, and shall be filed

who will attend other than the witness, parties, spouses of parties, counsel, employees of counsel,

and the officer taking the deposition. If any party intends to have any other persons attend, that
~ party must give reasonable notice to all parties of the identity of such other persons. If a

. subpoena commanding production under Rule 24 is to be served on the person being examined,
the designation of materials to be produced as set forth in thé subpoena shall be: attaéhed to or

 included in the notice.

b. -A—A party may in his notice name as the witness a public or private corporation

or a partnership or association or governmental agency and describe with reasonable particularity
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~23. Cross—Questions, Redirect Questions, Recross Questions and Formal

Objections. Any party may serve cross——questions upon all other parties within ten days after the
notice and direct questions are served. Within five days after being served with cross—questions a
party may serve redirect questions upon all other parties. Within three days after being served
with redirect questions a party may serve recross questions upon all other parties. Objections to
the form of written questions are waived unless éerved in writing upon the party propounding
them within the time allowed for serving the succeeding cross or other questions and within five
days after service of the last questions authorized. The court may for cause shown enlarge or
shorten the time.

——34. Deposition Officer; Interpreter. Any person authorized to administer oaths
including notaries public (whether or not the person is a certified shorthand reporter), is an officer
who is authorized to issue a subpoena or subpoena commanding productionduces-tecus under
Rule 24 for a written deposition,-as-provided-in-Rule-201 and is an officer before whom a written
deposition may be taken. An oﬁ_icer who is authorized to take a written deposition shall have

authority, when the officerhe deems it expedient, to summon and swear an interpreter to facilitate
the taking of the deposition.

——48. Officer to Take Responses and Prepare Record. A copy of the notice and copies
of all questions served shall be delivered by the party taking the deposition to the officer
designated in the notice, who shall proceed promptly to administer an oath to the witness in the
manner provided in paragraph 12 of Rule 15204, to record take the testimony of the witness in

response to the questions in-the-manner-provided-in-paragrapk 94-at the time the

testimony is given, and thereafter to transcribe the testim I per ise an

who transcribes the testimony, and to prepare, certify and deliver the deposition transcript, in the
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manner provided by Rules 18 and 23205-and-206, attaching thereto the copy of the notice and
questions-received-by-him.

< oy . .
¥ o parno - tha donccitinn RAROTL gha C1XI0  FATLAXYeen
Fhe-othicer—dehvers 3 BePDOSIHOR—FARSCHD Rt profMmpt—-aeotee 8
;
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Rule 18. Submission to Witness; Changes; Signing. [redline from current rule 205]

When depositionthe testimony is fully transcribed, the deposition officer shall transmit-or
provide the original deposition transcript to ;he witness or if the witness is a-party-with-an
attorney-ef reeerdrepresented by an attorney at the deposition, to the attorney representing the
witness-ef recerd, for the witness' examination and signature ;-by-the-witness-before any officer
authorized to administer an oath, unless such examination and signature are waived by the thness
and by the parties. No erasures or obliterations of any kind are to be made to the original
testimony as transcribed by the deposition officer. Any changes in form or substance which the
witness desires to make shall be furnished to the deposition officer by the witness, together with a
statement of the reasons given by the witness for making such changes. The changes and the
statement of the reasons for the changes shall be attached to the deposition by the deposition
officer. The deposition transcript and any changes shall then be subscribed by the witness under
oath, before any officer authorized to administer an oath, unless the parties by stipulation waive
the signing or the witness is ill or cannot be found or refuses to sign. If the witness does not sign
and return the original deposition transcript within tvs}enty days of its submission to him or his
counsel of record, the deposition officer shall sign a true copy of the transcript and state on the
record the fact of the waiver of examination and signature or of the illness or absence of the
witness or the fact of the refusal to sign together with the reason, if any, given therefor. The copy
of the deposition transcript may then be used as fully as though signed, unless on motion to
suppress, made as provided in Rule 207, the Court determines that the reasons given for the

refusal to sign require rejection of the deposition in whole or in part.
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Rule 19. Certification by Officer; Exhibits; Copies: Notice of Delivery, [redlined from
current Rule 206] -
~1. Certification. The officer shall attach as part of the deposition transcript a certificate

duly sworn by such officer which shall state the following;

(i) that the witness was duly sworn by the officer;

(ii) that the transcript is a true record of the testimony given by the witness;

(iii) the amount of charges for the officer's preparation of the completed deposition transcript
and any copies of exhibits;

(iv) that the deposition transcript was submitted on a specified date to the witness or to the
attorney of record for a party who was the witness for examination, signature and return to the
officer by a specified date;

(v) that changes, if any made by the witness, in the transcript and otherwise are attached thereto
or incorporated therein;

(vi) that the witness returned or did not return the transcript;

(vii) that the original deposition transcript, or a copy thereof in event the original was not
returned to the officer, together with copies of all exhibits, is in the possession and custody of the
attorney or party who asked the first question appearing in the transcript for safekeeping and use
at trial;

(viii) that a copy of the certificate was served on all parties pursuant to Rule 21a.

| ~The officer shall file with the court in which the cause is pending a copy of said certificate, and
the clerk of the court where such certification is filed shall tax as costs the éharges for preparihg
the original deposition transcript and making and attaching copies of all exhibits to the original

- deposition.

—2. Delivery. Unless otherwise requested or agreed to by the parties on the record in the

deposition transcript, the officer, after certification, shall securely seal the original deposition
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transcript, or a copy thereof in the event the original is not returned to the officer, and copies of
all exhibits in a wrapper endorsed with the title of the action and marked "Deposition of (here
insert name of witness),” and shall thereafter deliver, or mail in a postpaid, properly addressed
wrapper, certified with return receipt requested, such deposition transcript and copies of all
exhibits to the-atterney-or-party who asked the first question appearing in the transcript, and shall
give notice of delivery to all parties._ The custodial attorney shall, upon reasonable request, make
the original deposition transcript available for inspection or phétocopying by any other party to
the suit. Upon payment of reasonable charges therefor, the officer shall furnish a copy of the

deposition transcript to any party or to the deponent.
-3. Exhibits._ Original documents and things produced for inspection during the

examination of the witness shall, upon the request of a party, be marked for identification and
annexed to the deposition transcript and may be inspected and copied by any party, except that
the person producing the materials may (a) offer copies to be marked for identification and
annexed to the deposition transcript and to serve thereafter as originals if the party he affords to
all other parties fair opportunity at the deposition to verify the copies by comparison with the
originals, or (b) offer the originals to be marked for idehtiﬁcation, in which event the materials my
then be used in the same manner as if annexed to the deposition transcript. In the event that
original exhibits rather than copies are marked for identification, the deposition officer shall make
copies of all original exhibits to be annexed to the original deposition transcript for delivery, and
shall thereafter return the originals of the exhibits to the witness or party producing them, and
such witness or party shall thereafter maintain and preserve the original exhibits and shall protduce
any such original exhibits for hearing or trial upon seven (7) days notice from any party._ Copies

 annexed to the original deposition transcript may be used for all purposes.
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Rule 20. Use of Deposition Transcripts in Court Proceedings. [redlined from current Rule
207]

-1, +Use of Depositions Franseripts-in Same Proceeding. s
—a._—USE-GE-DEPOSITIONSUse of deposition transcripts or recordings. —At
the trial or upon the hearing of a motion or an interlocutory proceeding, any part or all of a

deposition taken in the same proceeding, insofar as admissible under the Texas Rules of Civil
Evidence, may be used by any person for any purpose against any party who was present or
represented at the taking of deposition or who had reasonable notice thereof. —Further, the Texas
Rules of Civil Evidence shall be applied to each ’question and answer as though the witness were
then present and testifying. —Unavailability of the deponent is not a requirement for M's_sibilig;
Depositions -shall include (1) the original or a certified copy of a the eriginal-transcripts of a
stenographic recording complying with Rule 19, er(2) the original or a certified copy of a
transcript of a non-stenographic recording complying with Rule 16(5), or any-eertified-copies
a certified copy of a nonstenographic recording of the deposition, if the applicable provisions of
Rule 16(5) have been satisfied.

proceeding. " Substitution of parties pursuant to these rules does not affect the right to use
depositions previously taken; and, when a suit has been brought in a court of the United States or
of this or any other state and another suit involving the same subject matter is brought between
the same parties or their representatives or successors in interest',ﬂ all depoﬁﬁom lawfully taken in

each suit may be used in the other suit(s) as if originally taken therefor,

NParties joined after
deposition taken. -If one becomes a party after the deposition is taken and has an interest similar
to that of any party described in a. or b. above, the deposition is admissible against that partyhim
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only if that partyhe has had a reasonable opportunity, after becoming a party, to redepose the
deponent, and has failed to exercise that opportunity.

2, +Use of Depositions Franseripts-Taken in Different Proceeding. At the trial or upon the
hearing of a motion or an interlocutory proceeding, any part or all of a deposition taken in a
different proceeding may be used subject to the provisions and requirements of the Texas Rules of
Civil Evidence,_—Further, the Texas Rules of Civil Evidence shall be applied to each question and
answer as though the witness were then present and testifying. -

____=3. _Motion to Suppress.
a. Depositions recorded stenographically. When a depesitien-transcript of a
deposition that has been recorded stenographically has been delivered by the deposition officer

pursuant to Rule 206 and notice of delivery given at least one entire day before the day on which

the case is called for trial, errors and irregularities in the notice of delivery, and errors in the
manner in which the testimony is transcribed or the deposition transcript is prepared, signed,
certified, sealed, endorsed, delivered, or otherwise dealt with by the deposition officer under
Rules 18205 and 19206 are waived, unless a motion to suppress the deposition transcript or some
part thereof is made and notice of the written objections made in the motion is given to every

other party before the trial commences.

b. Depositions recorded only by non-stenographic means. When a transcript of a

deposition that has been recorded only by non-stenographic means has been delivered by the
certified court reporter pursuant to Rule 16(3) and notice of delivery given at least 30 days before

he day on which the case is called for trial_err d irregularities in the notice of deliv

| errors in the manner in which the testimony is recorded or transcribed or the deposition transcript
 is prepared, signed, certified, sealed, endorsed, delivered, or 6therwise dealt with by 'the

f deposition officer under Rule 16 are waived, unless a motion to suppress the deposition cri

or recording or some part thereof is made and notice of the written objections made in the motion
;g given to every other party before the trial commences.
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Rule 21: Compelling Production from Nonparty.

1. When production may be compelled. ime n 0 I

person's care, custody, or control.

2. Notice, subpoena. A roposing to compel pr ion from a non must giv

reasonable notice to every other . The notice shall state the name of the non: from

whom production is sought to be compelled, the time and place for the production, and shall be
filed and served. The notice shall set forth the items to roduced or inspect ither b

individual item or by category, and describe each item and category with reasonable particularity.
If the requestin intends to sample or test the requested it the desired testing an
sampling shall be described with sufficient specificity to inform the nonparty of the means,
manner, and procedure for testing or sampling.

3. Time and place. The time and place designated for the production shall be reasonabl
The place shall be in the county of the non residence or, where the non i lo I
regularly transacts business in person or at some other convenient pla ir
court in which the cause is pending. A nonresident or transient person may be required to
prdduce documents and things in the county where served with a subpoena or within 150 miles

from the place of service.
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RULE 22. Physical and Mental Examinations

1. —¢a)-Order for Examination. At any time no later than 30 days before the end of any
applicable Discovery Period or 30 days before trial, whichever occurs first, Wwhen the mental or
physical condition (including the blood group) of a party, or of a person in the custody,
conservatorship or under the legal control of a party, is in controversy, the court in which the
action is pending may order the party to submit to a physical or mental examination by a physician
or psychologist or to produce for examination the person in his custody, conservatorship or legal
control. The order may be made only on motion for good cause shown and upon notice to the
person to be examined and to all parties and shall specify the time, place, manner, conditions, and
scope of the examination and the person or persons by whom it is to be made. Except as provided
in subparagraph 4(d) of this rule, an examination by a psychologist may be ordered only when the
party responding to the motion has identified a psychologist as an expert who will testify.

2. —(b)-Report of Examining Physician or Psychologist.
—a. b If requested by the party against whom an order is made under this rule or

the person examined, the party causing the examination to be made shall deliver to him a copy of
a detailed written report of the examining physician or psychologist setting out his findings,
including results of all tests made, diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition. After delivery the party causing the examination shall
be entitled upon request to receive from the party against whom the order is made a like report of
any examination, previously or thereafter made, of the same condition, unless, in the case of a
report of examination of a person not a party, the party shows that the partyhe is unable to obtain
it. The court on motion may make an order against a party requiring delivéry of a report on such
terms as are just, and if a physician or psychologist fails or reihses to make a report the court may
exclude his testimony if offered at the trial.

b. 2) This subdivision applies to examinations made by agreement of the parties,

unless the agreement expressly provides otherwise. This subdivision does not preclude discovery
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of a report of an examining physician or psychologist or the taking of a deposition of the physician
or psychologist in accordance with the provisions of any other rule.

__3.—(e) Effect of No Examination. If no examination is sought either by agreement or
under the provisions of this rule, the party whose mental or physical condition is in controversy
shall not comment to the court or jury on his willingness to submit to an examination, on the right
of any other party to request an examination or move for an order, or on the failure of such other |
party to do so.

4.—Cases—(d)-Cases Arising Under Title II, Family Code. In cases arising under Title
II, Family Code, on the court's own motion or on the motion of a party, the court may appoint:

a.—() one or more psychologists to make any and all appropriate mental

examinations of the children who are the subject of the suit or any other parties irrespective of
whether a psychologist has been listed by any party as an expert who will testify.
b.—2) non—physician experts who are qualified in paternity testing to take blood,

body fluid or tissue samples and to conduct such tests as ordered by the court.
S.—e) Definitions. For the purpose of this rule, a psychologist is a person licensed or
certified by a State or the District of Columbia as a psychologist.
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‘ 23. Motion for Entry Upon Property £
1 L Motlon, (<! lat than 30 da b for h d of anv a hcab] Di

or30 befor whichever o

H2);-the court in which the action is gendmg may order any person, including a person not a party
:.- : may-fi eldng permissionfor-¢ upon

designated land or other property for the purpose of inspection and measuring, surveying,

_ photographing, testing, or sampling the property or any designated object or operation thereon
when the land or property is relevant to the subject matter of the action. The order may be made

only on motion for good cause shown and shall specify the time, place. manner, conditions, scope
of the inspection, and a description of any desired testing or sampling, sufficient to inform the |

person of the means, manner and procedure for testing or sampling, and the persons or persons by
whom the inspection, testing or sampling is to be made.The-motion-shall-state-with-specifie

2. Service. A true copy of the motion and order setting hearing shall be served on the
person in possession or control of the property and all parties. If the person in possession or
control of the property is not a party to the action, service shall be made in the same manner as

service of citation as provided by Rule 106.

% Changes to make this new rule similar to Motion for Physical/Mental exam.
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RULE 24: Subpoena® [new rule]

1. Form; Issuance.
a. The style of every subpoena shall be "The State of Texas." Every subpoena

shall:
(1) state the style of the suit, its cause number, the court in which the suit is pending,

the date of its issuance, and the party at whose instance the witness is summoned,

‘ (2) command the person to whom it is directed to '

(a) attend and give testimony for a deposition, hearing or trial; or
(®) produce and permit inspection and copying of designated documents or

tangible things in the possession, custody or control of that person, , at a time and place therein
specified, and produce such documents as they are kept in the usual course of business or
organized and labeled to correspond with the designated categories. A person commanded under
this subsection need not appear in person at the place of production or inspection unless a
command to attend and give testimony at a deposition, hearing or trial is joined with a command
under this subsection or issued and served separately.

b. The subpoena shall issue from the court in which the suit is pending, except that a
subpoena for a deposition in a sister state or foreign country shall be issued pursuant to Rule 188.

c. The clerk of the district or county court, or justice of the peace shall issue the subpoena
and a copy thereof for each witness subpoenaed to a party requesting it, who shall complete it
before service. An attorney authorized to practice in the State of Texas, as an officer of the court,
may also issue and sign a subpoena on behalf of the court. Any officer authorized to take
depositions and any certified short-hand reporter may issue and sign a subpoena for a deposiﬁon
or production, and shall do so immediately upon proof of seryi"cé.of a notice to take a deposition |
under Rule 14 or 17, or a notice to compel production under Rule 21.

2. Service.

® This new rule is largely based upon FRCP 45, but contains many of the provisions in current TRCP 177-178.
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a. Any sheriff or constable of the State of Texas or any person who is not a party and is
not less than 18 years of age may serve a subpoena by delivering a copy to the witness and
tendering to that person any fees required by law.10 |

b. Subject to the provisions of applicable law, a subpoena may be served at any place
within the State of Texas.

c. Proof of service shall be made by filing the witness' signed written memorandum
attached to the subpoena showing acceptance thereof or a stateﬁlent of the date and manner of
service and the names of the person served, certified by the person who made the service.

3. Protection of Nonparties Subject to Subpoenas

a. A party responsible for the issuance and service of a subpoena shall take reasonable
steps to avoid imposing undue burden or expense upon a nonparty subject to that subpoena.

b. Subject to paragraph (d)(2) of this rule, a nonparty commanded to produce and permit
inspection and copying of designated documents and things, within 10 days after service of the
subpoena or before the time specified for compliance if such time is less than 10 days after
service, may serve upon the party at whose instance the witness is summoned written objection to
inspection or copying of any or all of the designated materials. If objection is made, the party at
whose instance the witness is summoned shall not be entitled to inspect and copy the materials
except pursuant to court order. At any time after an objection is made, the party serving the
subpoena fnay, upon notice to the person commanded to produce, move for an order to compel
the production. |

c. Within 10 days after service of the subpoemi or before the time specified for
compliance if such time is less than 10 days after service, the person served wnth the subpoena
may, upon notice to the party at whose instance the witness is summoned, move for a protective
order in the court in which the action is pending or a district court in the county in which the

subpoena was served. The court shall make such orders in the interests of justice necessary to

10" Fees provided for in CPRC chapter 22.
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protect the movant from undue burden, unnecessary expense, harassment or annoyance, or
invasion of personal, constitutional, or property rights.

d. If the subpoena directs the nonparty to attend and give testimony or to produce
documents or things at a hearing or trial less than 10 days after the date of service, the nonparty
may make its objections or motion for protective order to the court at the time specified for _
compliance. |

e. If the party seeks production of patient records from a physician or professional as
defined in Rules 509 or 510 of the Texas Rule Qf Civil Evidence, the party shall serve a copy of
the subpoena upon the patient or, if the patient is a party represented by an attorney, upon the
attorney. The patient may make any objection or motion for protective order in the same manner
as the person served with the subpoena. |

4. Duties of Nonparties in Responding to Subpoenas

a. A person responding to a subpoena to produce documents shall produce them as they
are kept in the usual course of business or shall organize and label them to correspond with the
categories in the demand.

b. When information or materials subject to a subpoena is withheld on a claim that it is
privileged from discovery, the person subpoenaed shall withhold the privileged materials or
information from the response and make a withholding statement, stating that information or
materials responsive to the subpoena have been withheld and the privileges(s) relied upon. The
party serving the subpoena may thereafter request a description of the withheld materials, and
within 15 days of service of that request, the subpoénaed person shall describe the nature of the
documents, communications, or things not produced sufficient to enable tﬁe demanding party to
contest the claim. |

c. If a subpoena commanding testimony is directed to a public or private corporation,
partnership, association, governmental agency, or other organization, and the matters on which

examination is requested are described with reasonable particularity, the organizationl so named
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shall designate one or more persons to testify on its behalf as to matters known or reasonably

available to the organization.
5. Contempt. Failure by any person without adequate excuse to obey a subpoena served

upon that person may be deemed a contempt of the court from which the subpoena is issued or a

district court in the county in which the subpoena is served.
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;f%:Two. Pretrial Conference

RUL ULE 166. Pretrial Conference

1. Conference. When appropriate, the court may order the attorneys for the parties and the
| ‘?parties or their duly authorized agents to appear before it for a pretrial conference. There may be
’ more than one pretrial conference. The court may consider any matter than may aid in the
disposition of the action, including:

a. The settlement of the case;

b. Referral of the case to alternate dispute resolution;

¢. Development of a scheduling order, including a Discovery Control Plan;

d. Determination of uncontested and contested issues of law and fact; and

e. Trial procedure, including exchange of fact witnesses, other than rebuttal or
impeaching witnesses the necessity of whose testimony cannot reasonably be anticipated
before trial, exchange of expert witnesses, exchange of proposed jury charges or findings of
fact and conclusions of law, and exchange of exhibits.
2. Order. The court shall make an order that recites the action taken at the pretrial

conference. This order shall control the subsequent course of action, unless modified to prevent

manifest injustice.
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_ Part Three. Other Rules Affected By Subcommittee Proposals

 RULE 63. Amendments and Responsive Pleadings

) Parties may amend and gupplement their pleadings and respond to other parﬁe':*'pleadings
‘without leave of court no later than sixty (60) days before the end of the discovery period or five

(5) days after receipt of notice of the first trial setting, whichever is later. Thereafter, parties may
file pleadings that amend, supplement, or respond only with leave of court or upon the agreement
bf the parties. Leave shall be granted un]ess;;there is insufficient time to complete discovery that
would be made necessary by the amendment,a supplement, or response, in which case leave shall
be denied or the discovery period extended. Leave shall not be granted if it would unreasonably
delay the trial.
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