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TRAP 1. SCOPE OF RULES; LOCAL RULES OF COURTS OF APPEALS

(a) [No change.]

(b) Local Rules. Each court of appeals may, from time to
time, make and amend rules governing its practice not inconsistent
with these rules. Copies of rules and amendments so made shall
before their promulgation be furnished to the Supreme Court and to
the Court of Criminal Appeals for approval.v When an appeal or
original proceeding is docketed, the clerk shall mail a copy of the
court's local rules to all counsel of record who request it. No

appeal shall be dismissed for noncompliance with a local rule

without notice to the noncomplying party and a reasonable

opportunity to cure the noncompliance.

Notes and Comments

Comment to 1995 change: The last sentence of paragraph (b) has
been added.
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TRAP 2. RELATIONSHIP TO JURISDICTION AND SUSPENSION

(a) [No change.]

(b) Suspension of Rules in Civil and Criminal Matters.
Except as otherwise provided in these rules, in the interest of
expediting a decision or for other good cause shown, a—eeurt—ef

appea}s—ef—%he—4kﬁﬁﬁ+{ﬁ?&k§ﬁéﬁ&%—A@pea}s the appellate court in

which the appeal is pending may suspend requirements and provisions

of any rule in a particular case on application of a party or on
its own motion and may order proceedings in acéordance with its
direction. Prewided,—however, £hat aNothing in this rule shall be
construed"to allow any court to suspend requirements or provisions

of the Code of Criminal Procedure or to extend the time for

perfecting appeal in a civil matter.

Notes and Comments

Comment to 1995 change: The power to suspend rules in paragraph
(b) as in criminal cases is extended to civil cases.
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TRAP 4. -SIGNING,—FILING-AND—SERVICE FILED PAPERS--GENERAL RULES

(a) Signing. Each motion, petition, application, brief,

motion or other paper filed shall be signed by at—Zteast—ene—ef—the

attorneys or on behalf of the attorney in charge for the filing

party and shall give the State Bar of Texas identification number,
the mailing address, telephone number, and telecopier number, if

any, of each attorney whose name is—sigred—therete appears as an

attorney for the party. A party whe—is not represented by an

attorney shall sign his the brief or other paper and give his or
her address and telephone number.
(b) Filing of Papers. The filing of records, motions,

petitions, applications, briefs and other papers in the appellate

court as required by these rules shall be made by fiding delivering

them with to the clerk, except that any justice or judge of the

court may permit the papers to be filed with him the justice or

judge, in which event he the justice or judge shall note thereon

the filing date and time and forthwith transmit them to the office
of the clerk. If a—metien—for—rechearing—any—matter—reiating—te
ol 1 : c e e ria .y

bigl | 1ieats e . e s e
diseretionary—review any document is sent to the proper clerk by

first-class United States mail or by registered or certified mail

in an envelope or wrapper properly addressed and stamped and is
deposited in the mail on or before the last day for filing same,
the same, if received by the clerk not more than ten days tardity

after the last day for filing, shall be filed by the clerk and be
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deemed as filed in time+—pfevééeé7—hewevefr—%ha%~a—eef%éé%ea%e—e£
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evidence—of-thedate—ofmaiting. A legible postmark affixed by the

United States Postal Service, a receipt for registered or certified

mail, or a certificate of mailing by the United States Postal

Service shall be accepted as conclusive proof of mailing, but other

proof may be considered.

(c) Number of Copies.

(1) Each—party—shail—Fidte 8Six copies of motions,
petitions, applications, briefs, petitiens,—meotions and other
papers shall be filed with the e€clerk of the &court of

Aappeals in which the case is pending. Any court of appeals
may by local rule authorize the filing of fewer or more

copies. Only one copy of the record is required to be filed

in accordance with these rules.

diseretionary—reviews: Twelve copies of each application for

writ of error shall be filed with the &clerk of the €court of

Aappeals. The original of each petition for discretionary

review shall be filed with the clerk of the court of appeals

and eleven copies shall be delivered to the clerk. Ia
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; p o lox] ; P hall
deltiver—to—the—elerk—eleven—copies— The State Prosecuting

Attorney may deliver the eleven copies to the Clerk of the

Court of Criminal Appeals.

shatl-be—deltivered- In an original proceeding commenced in a

court of appeals, each party shall deliver three copies of all

petitions and briefs provided for in the rule governing

original proceedings (Rule 120) to the clerk of the court of

appeals. If the proceeding is commenced in the Supreme Court

or the Court of Criminal Appeals, twelve copies shall be

delivered. Any court of appeals may by local rule authorize

the filing of more copies. Only one copy of the record is

required to be filed in accordance with the rules governing

original proceedings.

(34) Each party shall file twelve copies of all other

papers addressed to the Supreme Court or Court of Criminal

Appeals with the clerk of the court to which it is addressed.
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(1) Paper. All documents shall be typewritten or

printed on opaque white or near-white paper, size 8 1/2 inches

by 11 inches, unless commercially printed. The use of

recycled paper is strongly encouraged.

(2) Spacing; Binding; Copying. Typewritten papers must

be with a double space between the lines except that footnotes

kmay be single spaced. Briefs and applications of more than

ten pages shall be bound so as to ensure that the bound copy

will not lose its cover or fall apart in reqular use. It is

preferred that briefs be bound to permit them to lie flat when

open, and they must do so if the cover is plastic or any

material not easily folded. Every brief must have front and

back covers of durable quality. The front cover must clearly

indicate the name of the party on whose behalf the brief is

being filed. Briefs may be produced by any duplicating

process in 8% x 11 inch size and shall use only one side of

each sheet.
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(3) Length of Briefs and Applications. Execept—as
speified—by—local—rule—of—the——ecourt—of appeats,—ahAppellate

briefs and applications in civil cases (including amicus

briefs) shall not exceed 58 fifty pages of 10 point courier

type with one-inch margins, or the equivalent, exclusive of

pages containing the list of names and addresses of parties,
the table of contents, index of authorities, issues or points

of error, and any addendum or appendix containing statutes,

rules, ,regulations, ete- and the like, and excerpts from the

record crucial to the issues presented. The court may, upon

motion or by local rule, permit a longer brief. & The court

of—appeats may direct that a party file a brief, or another
brief, in a particular case. 1If any brief is unnecessarily
lengthy or not prepared in conformity with these rules, the
court may require same to be redrawn.

(4) Rejection of Briefs. Unless every copy of a brief

conforms to this rule, the clerk is authorized to return

unfiled all nonconforming copies with a notation identifying

the error to be corrected. An extension of ten days is

allowed for the re-submission in a conforming format of a

rejected brief.

(5) Amendment. An application, brief, petition, motion,

or other paper may be amended at any time when justice

requires upon such reasonable terms as the court may

prescribe.

Appella‘te Rules Report 8 March 13, 1995



(e) Service ef-All—Papers Required. Copies of all papers
filed by—any—party and not required by these rules to be served by
the clerk shall, at or before the time of filing, be served by &

the filing party ef—pefsea—ae%éég—éef—hém on all other parties to
the appeal—or—rewiew trial court's judgment. —Service—on—a—party

HEGe+r Except as

provided in the rules governing original proceedings, service of a

copy of the record is not required.

(f) Manner of Service. Service may be personal, by mail, or
by telephonic document transfer to the party's current telecopier
number. Personal service includes delivery of the copy to a ererk
secretary or other responsible person at the office of counsel.
Service by mail is complete on mailing. Service by telephonic

document transfer is complete on receipt. Service on a party

represented by counsel shall be made on that party's attorney in

charge, as defined in Rule 7(a), and on another attorney if one has

been designated by the attorney in charge pursuant to Rule 7(a).

No service may be made on the party represented.

(g) Proof of Service. Papers presented for filing shall be
served and shall contain an acknowledgement of service by the
person served or proof of service in the form of a statement of the
date and manner of service and of the names and addresses of the
persons served, certified by the person who made the service.
Proof of service may appear on or be affixed to the papers filed.

The clerk may permit papers to be filed without acknowledgment or
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proof of service but shall require such acknowledgment or proof to

be filed promptly thereafter.
Notes and Comments
Comment to 1995 change: The rule has been redrafted and
pertinent provisions of former Rule 121(a) (3) have Dbeen

incorporated. The language in paragraph (d) (3) concerning record
excerpts is added to avoid unnecessary bulk.
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TRAP 5. COMPUTATION OF TIME

(a) In General. In computing any period of time prescribed
or allowed by these rules, by order of court, or by any applicable
statute, the day of the act, event, or default after which the
designated period of time begins to run shall not be included. The
last day of the period so computed shall be included, unless it is
a Saturday, Sunday or legal holiday, in which event the period
extends to the end of the next day which is not é Saturday, Sunday

or legal holiday. When the act to be done is the filing of a paper

in court, and the clerk's office is closed or inaccessible on the

last day of the period so computed, the period extends to the end

of the next day on which the clerk’s office is open and accessible.

Proof of closing or inaccessibility of the clerk's office may be

made by a certificate of the clerk or counsel or by affidavit of

the party.

(b) - (e) [No change.]

(f) No Notice of Judgment of Appellate Court. Notwith-
standing any provision of these rules concerning the time for
filing a motion for extension of the period for filing a motion for
rehearing, application for writ of error, or petition for
discretionary review, an extension of such period may be granted by
the appellate court in which a motion for extension would properly
be filed on swerr motion showing that neither the party desiring to
file such motion for rehearing, application for writ of error, or
petition for disc:etionary review nor his attorney had notice or

actual knowledge of the judgment or order from which such period
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began to run before the last day of such period and stating the
earliest date either the party or his attorney received such notice
or actual knowledge. Such a motion for extension shall be filed
within fifteen days of the date either the party or his attorney
first had such noﬁice or actual knowledge, but in no event more
than ninety days after the beginning of such period. When such a
motion is granted, the period in question shall begin to run on the
date of granting the motion.

(g) Effect of Bankruptcy; Notice 1If a case involves a party

who has. filed a bankruptcy petition in a federal court, or against

whom a bankruptcy petition has been filed, all time periods

specified in these rules for commencing or continuing an appeal are

suspended from the date the petition was filed until the appellate

court orders reinstatement of the case or a severance is ordered as

provided in Rule 19(g) (6). Any such period begins to run anew on

the day after the order is signed and runs for the entire period.

Any paper filed while the appeal is suspended shall be deemed to

have been filed on the date of, but subsequent to, the time of

signing the order of reinstatement or severance and shall not be

held ineffective because of the suspension or premature filing.

Any party to the trial court's final judgment may file in

the trial court and the appellate court a notice or suggestion of

bankruptcy containing: (i) the name of the bankrupt party and the

name of the person filing the bankruptcy petition, if other than

the bankrupt party; (ii) the name and location of the court in

which the bankruptcy proceeding is pending; (iii) the date of the
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filing of the bankruptcy petition, or the date of the stay order;

and, (iv) an authenticated copy of the bankruptcy petition or stay

order.

Notes and Comments

Comment to 1995 change: The last two sentences of paragraph (a)
have been added and the requirement of a "sworn" motion has been
deleted from paragraph (f), since the evidence supporting the
motion is governed by Rule 19(d). Paragraph (g) was added.
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TRAP 7. APPEARANCE, WITHDRAWAL, AND SUBSTITUTION OF COUNSEL

(a) Attorney in Charge in the Appellate Court. The attorney

in charge for a party is the attorney to whom orders and notices

to that party should be sent and on whom papers and copies of

papers should be served. The attorney whose signature first

appears on the notice of appeal shall be the attorney in charge for

the appellant. The attorney who was in charge for any party other

than the appellant in the trial court shall be deemed the attorney

in charge for that party on appeal. Any party may designate a

different attorney in charge by filing and serving a written

designation specifying a different attorney in charge, giving the

State Bar of Texas identification number, mailing address,

telephone number and telecopier number. The attorney in charge may

also designate one other attorney for that party to receive notices

and copies.

(b) Withdrawal and Substitution. Counsel shall be permitted

to withdraw or other counsel may be substituted upon such terms and
conditions as may be deemed appropriate by the appellate court.
The motion for leave to withdraw as counsel shall be accompanied by
either a showing that a copy of the motion has been furnished to
the party with a notice advising the party of any ensuing deadlines
and settings of the cause or written acceptance of employment by
new counsel indicated.
Notes and Comments

Comment to 1995 change: Paragraph (a) is new. Former Rule 7 is
retained as paragraph (b).
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TRAP 9. SUBSTITUTION OF PARTIES
(a) Death of a Party. in

(1) Civil Cases. 1If any party to the-reecord—in a eause civil
case dies after rendition of judgment in the trial court, and
before sueh—eause the case has been finally disposed of on appeal,
sueh—eawse the case shall not abate by-sueh—death, but the appeal

Yy be perfected and the a appellate court eé—appea%s—ef—%he—sﬁpfeme

7 A~ shall

proceed to adjudicate sueh—eause—and-—render—Jjudgment—therein the

appeal as- if all parties +herete were living.—and—sueh The

ma
Calrrd + _h
COoTgTt Tt

. £
=

2
=

'..l

judgment of the appellate court shall have the same force and

effect as if rendered in the lifetime of all parties thereto. If

the appellant dies after rendition of judgment in the trial courts

and before expiration of the time for perfecting appeal, sixty days
after the date of sueh the death of the appellant shall be allowed
in which to perfect an appeal. and—file—the—record—and—all All
berds—er—other papers may be made in the name of the original
partyies—the—same as if all the parties therete were living.

b+ (2) Deathof Appellant—in—a Criminal Cases. [No change.]
(be) Public Officers; Separation from Office.

(1) Motion to Substitute Successor. When a-—suit—in-mandamus,

pfehébé%éeaT—ef—éa3ﬁﬁe%éeﬁ—és—bfe&gh%—agaéﬁsé a person holding a

public office, appears of record as a party in his or her official

capacity, to any appeal or original proceeding in an appellate
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and that person vacates the office or dies before final disposition

of the appeal or original proceeding, the suit shall not abate, but

his the successor or any other party may be-made—aparty-thereteo-by
file a motion showing sueh—faets that the original party as shown

in the record has vacated the office or has died and that the

person sought to be made a party has qualified as the successor.

(2) Notice and Order. Unless waived the motion is agreed to

in writing by all parties, the clerk shall immediately give #he

sueeesser any party not so agreeing tem—daye notice of sueh the

filing of the motiony. No sooner than ten days after filing of the

motion whereuper the court shall hear—and determine samey from the

motion and any response to it whether the alleged successor is a

proper party, and, if the court so determines, the successor shall

be substituted as a party to the suit and shall be bound by the ard
i£s judgment, order, or decree shall-be-enforeced,—andthesucecesser

bound—thereby of the court as if the successor were the original

party. The court may so proceed on its own motion.

(3) Costs. Imnsueh-eases—TFthe successor shall not be liable
for any costs that kawe accrued prier—to—the—time before he or she

was made a party.

Notes and Comments
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Comment to 1995 change: The paragraphs are redesignated. Former
paragraph (a) is now paragraph (a) (l1); former paragraph (b) is now
paragraph (a) (2); former paragraph (c) is now paragraph (b); and
former paragraph (d) is repealed. Paragraph (a) (1) is revised
without change in substance. Paragraph (b) (1) is revised to make
it applicable to all cases in which a public office holder is a
party; the procedure for substitution is clarified and any party
may now move to substitute the successor as a party to the
proceeding. In paragraph (b) (2), the requirement of a hearing is
deleted.
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Notes and Comments

Comment to 1995 change: The provisions of Rule 11 have been
relocated to Texas Rule of Civil Procedure 264a.
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TRAP—12-— WORK-OF -COURT-REPORTERS [Repealed.]

Notes and Comments

Comment to 1995 change: The provisions of Rule 12 have been
relocated to Texas Rule of Civil Procedure 264a.
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TRAP 13. -DEPOSIT-FOR-COSTS FEES IN CIVIL CASES

(a) Order of Supreme Court. The Supreme Court and the courts

of appeals shall charge such fees in civil cases as may be

prescribed from time to time by the Supreme Court in ankcrder or

orders rendered for that purpose.

‘l; l[ I- ' E I’ i l Fn; R i. {; gl;- l »
c ; . e +4 e €514 . : ¥ et ler]
deposit—of $5as—costs—

(¢b) Failure to Make Deposit. H—the—reguired—deposit—for

any fee or deposit required by this rule is not tendered when

required, the appellate clerk shall notify the appellant or other

moving party, and if the fee or deposit is not tendered within ten

days after receiving such notification, the clerk shall refer the

matter to the court for appropriate action.

(3c) Exempt Party. No—depesit—shall be—required-of-anyparty
who—under—these—rultes-orany-appticablestatuter If a party is not

required to give security for costs under these rules or any

applicable statute, that party shall not be required to pay any fee

required by this rule.

(kd) Inability to Pay. If the appellant has filed in the
trial court an affidavit of inability to pay costs and has given

the notice required by Rule 484a}43}, 45(d) and any contest ef-such
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affidawit to the appellant's claim of inability has been-everruled,

not been sustained by written order ke the appellant shall be

entitled, without paying a filing fee, to filing of the notice of

appeal and filing of £ile the record in the court of appeals, and,

if the decision of the court of appeals is adverse to the appellant

him, to the filing of an application for writ of error;—witheut

malcing—any-depeosit—for—eosts. In all other proceedings in which a
fee eest—deposit is required by this rule, a party unable to pay

such fee eests may make an affidavit of kis inability to do so and

deliver the affidavit 4+& to the clerk of the appellate court along

with upen—£iling the petition or motion being filed. If the

affidavit is filed in connection with an application for writ of
error, it shall be delivered to the &clerk of the &court of
Aappeals to be forwarded to the Supreme Court with the record for
action by the Supreme Court. Contest of any such affidavit in the
appellate court shall be governed by Rule 45 48{ai{34-.

Notes and Comments

Comment to 1995 change: The rule is amended to make clear that
amounts paid to appellate courts are fees and not deposits.
Paragraph (a) is new. The fees the courts of appeals may charge in
civil cases are to be provided by order of the Supreme Court and no
longer appear in the rule. Paragraph (b) (formerly paragraph (i))
is amended to make clear that the clerk may no longer refuse to
file a paper for failure to pay the fee, but must refer the matter
to the court for decision. In addition to the forgoing, former
paragraphs (j) and (k) now appear as paragraphs (c) and (d)
respectively, and the provisions of former paragraphs (a) through
(h) appear in the Supreme Court order setting fees.
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SUPREME COURT ORDER RELATING TO FEES CHARGED IN CIVIL CASES

BY THE SUPREME COURT AND THE COURTS OF APPEALS

In compliance with the provisions of Rule 13, Texas Rules of

Appellate Procedure, the Supreme Court hereby directs that the

Supreme Court and the courts of appeals shall charge the following

fees in civil cases:

(a) Fees in the Courts of Appeals. The following fees are to

be charged in the courts of appeals:
(@l) +Filing—Franseript Appeals. Upon +endering—the

transeript—to—the elerk—for—filing receipt of a notice of
appeal in the appellate court the appellant shall depesitwith

pay to the €clerk of the €court of Aappeals the sum of $56—as
eosts fifty dollars.

(e2) Original Proceedings. Upon the filing ef-a—metien
for—teave—to—file —a—petition—for—writ—of—mandamus,
prohibition,—injunction—orother—1ike an original proceeding
as provided in Rule 120, er—apetition—for—writ—of-hobeas
eorpusy the meovant—eor relator shall depesit—with pay to the
clerk of the court of appeals the sum of twenty dollars—a
; Y £ 820 bo if in +] L of 1 ssq i
+n-the—Supreme—Court. If the motien—for leaveis—granted,—or
éé—%he—pe%é%éea—%ea—wr%%—ef—habeas—eefpas proceeding is set

for argument submission, the mewamt-er relator shall depesit
en—additionat—sum—of—$30—in pay to the clerk of the court of
appeals er—$+5—in—theSupreme—Court the additional sum of

thirty dollars.
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(§3) Other Proceedings. Upon filing £ any other motions

or proceedings—net—speeificallyenumera

appeals, the party filing sueh-motion—o¥ the proceeding shall
depesit—thesumeof$10—4f—in pay to the clerk of the €court of

Aa eals g OTIE 3£ 3 Eha Cunaeomo o .aa =11 o Andan o Af ool
I A g =y e LIS P S = = =y 3 3 L2 T 5= L= A~ e S dli A LA AT L= y=J LA e A s At e T g =3 ) LANsL AL
nraaoaadl nero Lhon EN roaaoyd 3.4 lator £3ilad i +ha
V\-’\'\‘\*.&LL&U ) YVLi\ 14 ke P g e W W g S e bt e S S [ e T ey - [ = r 3 e e G - LALLL
nraaaaodinc anel sk T ~Add4 4+ 3 anad doanaait-t af S A0 ahall o
y&uv\l\-’u*‘bj, V&‘J.J CAL L A LALA A g SR~ o Lo 4 =y \.L\-rlvu-l-b N YW AN [ r o 3 o g aap ) A N
orriitivaed 3£ s tha PP TN T - -V I S . 2 Lol = NI A . o O
L\d\iu-&& N S b pw =gy o 4 e T 5 A o 4 S e Nt ut.lt-l\..ud-u N A W oad e e o L L=y > Uuyi— Now AL

€ouxt the sum of dollars.

(4) Other Motions. Upon filing any other motion in the

court of appeals, the movant shall pay to the clerk of the

court of appeals the sum of dollars.

(b) Fees in the Supreme Court. The following fees are to be

charged in the Supreme Court:

(dl) éa Application for Writ of Error. Upon filing an
application for writ of error with—theClerk—of—theCourt—of
Appeals, the petitioner shall deliver to the clerk ef—that
eourt of the court of appeals, payable to the clerk of the
Supreme Court, the sum of $50—as—costs—in—the Supreme—Courtr
and fifty dollars. £The clerk shall forward the depesit fee to

the Supreme Court with the record. If the application for

writ of error is granted, the petitioner shall depesit—with

pay to the eclerk of the Supreme Court the additional sum of
$75—as—ecosts—in—the—Supreme—Coure seventy-five dollars.
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(€2) Motion for Extension of Time for Filing Application
for Writ of Error. Upon filing a motion to extend the time for
filing an application for writ of error, the petitioner shall
£ite—with pay to the &clerk of the Supreme Court the sum of
$50—as——eeosts fifty dollars.

(e3) Original Proceedings. Upon filing ef—a—metion for
1 l £11 ieg . t of 15 i hibition,
ajunetiom—or—other—tike an original proceeding as provided
in Rule 120, er—a—petition—for—writ—ef habeas—eorpus, the

movant—or relator shall depesit—with pay to the clerk of the
Supreme Court the sum of fifty dollars a—depesit—eof $20-—as

l LE o ip o4 | c 1 $50 £ ]
coeurt. If the me%éea—éef—}eave—is—gfaﬁ%edT—efaééééhe—pe%é%éeﬁ
for—writ—of haobeas—eerpus proceeding is set for srgument
submission, the mewant—eor relator shall depesit—an-additional
sum—of—$30—in—the—ecourt—of appeals—or—$+5—in—the pay to the

clerk of the Supreme Court the additional sum of seventy-five

dollars.

(¥#4) Direct Appeals to Supreme Court. Upon filing of the
record in a direct appeal frem—the—district-ecourt—to—the
Supreme—Ceurt as provided by Rule 140, the appellant shall
depesit pay to the clerk of the Supreme Court the sum of $368

a5—eegts—in—the—Supreme—LCourt one hundred dollars.

(5) Certified Questions from a Court of Appeals. Upon

filing a certified question from a court of appeals as

provided by Rule 110, the parties to the case in the court of
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appeals shall pay to the clerk of the Supreme Court the sum of

seventy-five dollars.

(6) Certified Questions from a Federal Court. Upon

filing a certified question from a federal court as provided

in Rule 114, the parties to the case before the federal court

shall pay to the clerk of the Supreme Court the sum of one

hundred dollars.

(g7) Other Proceedings. Upon filing ef-ether—motions—or

any other proceedings in the Supreme Court net—speeifieally

eﬁﬁi{\hv—\#nﬂ 2 +hia  geial PR AVt L . WU =T o W Ve ¥
Y2yt o g on o3 - = =p # S OF & Y= =¥~ RN SR b e WO T TT

af oo nradoeoaddi-nags Ik A A rvamard-da.labrar £i1lad 3n +ha oama
O SuCT—pTo T Ty o= e eorrt—d- oo Tt TT i ST ot
nroaooodid-ner oliz o ~dAds 3 onal donoait at $an ahall hao

ToTCoCTTTIvY Oy Tt O eTonaT SCPOoTT O v ST P >~
meriit o A f s tha aoiied Af a1l o e SCN 3£ sx +ha COwmeama
reqguarrea QT ThicT sowETT o appeaTb—OTyovT T TFT ST L=A=3 = i
ceurt the sum of dollars.

(8) Motion for Rehearing. Upon filing in the Supreme

Court a motion for rehearing of any matter, the movant shall

pay to the clerk of the Supreme Court the sum of ten dollars.

If the motion is granted, the movant shall pay the additional

sum of fifteen dollars to the clerk of the Supreme Court.

(9) Other Motions. Upon filing any other motion in the

Supreme Court, the movant shall pay to the clerk of the

Supreme Court the sum of ten dollars.
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(10) Reply, Supplemental, Amended or Letter Briefs. Upon

filing a reply, supplemental, amended or letter brief, the

party filing such brief shall pay to the clerk of the Supreme

Court the sum of five dollars.

(11) Filing Exhibits After Initial Filing. If exhibits

are filed after the initial filing of exhibits, the party

filing the exhibits shall pay to the clerk of the Supreme

Court the sum of twenty-five dollars.

(c) Fees in Both Supreme Court and Courts of Appeals. The

following fees shall be charged by both the courts of appeals and

the Supreme Court:

(1) Administering Oath. A fee of five dollars shall be

charged for administering any oath and giving a sealed

certificate of the oath.

(2) Certified Copies. A fee of five dollars shall be

charged for certification of any paper or record of five pages

or less. A fee of one dollar per page shall be charged for

each additional page. These fees are in addition to any

photocopying fee.

(3) Comparing a Document. A fee of five dollars shall

be charged for comparing any document of five pages or less

with an original document filed in the offices of the court.

A fee of one dollar per page shall be charged for each

additional page. These fees are 1in addition to any

certification fee.
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(4) Photocopying Fees - Public Document. A fee of five

dollars and seventy-five cents shall be charged for

photocopying any public document of ten pages or less. A fee

of seventy-five cents shall be charged for each additional

age.

(5) Photocopying Fees - Nonpublic Document. A fee of

five dollars shall be charged for photocopying any nonpublic

document of ten pages or less. A fee of fifty cents shall be

charged for each additional page.

(6) Search Fees. A fee of ten dollars per hour shall be

charged to search through any case in the custody of the clerk

which has not been permanently stored. A fee of twenty

dollars per hour shall be charged to search for or through any

case which has been permanently stored by the clerk.

(7) Duplication of Audio Tape. A fee of five dollars

shall be charged to provide a duplicate copy of the audio tape

of any oral argument if the blank tape has been provided by

the requestor. A fee of eight dollars shall be charged to

provide a duplicate copy of the audio tape of any oral

argument if the blank tape is provided by the clerk. Tapes

provided by the requestor shall allow 90 minutes of recording.

(8) Outbound Facsimile Fees. A fee of five dollars for

the first page and two dollars for each additional page shall

be charged for sending documents via facsimile to any point in

the continental United States. A fee of six dollars and fifty

cents for the first page and two dollars for each additional
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page shall be charged for sending documents via facsimile to

any point'outside the continental United States.

(9) Inbound Facsimile Fees. A fee of five dollars for

any document of ten pages or less, and a fee of fifty cents

per page' for each additional page, shall be charged for

documents received wvia facsimile.

(hd) Amounts May Vary. The dollar amounts provided in this

rute order may vary from time to time as—set—b¥ in accordance with

applicable statute, court order, or rule.
Notes and Comments

Comment to 1995 change: The order is new and consolidates all fees
to be charged by the appellate courts in civil cases. The fees
stated in the order were taken from former TEX. R. App. P. 13 and
114(d), TEX. Gov'T CoDE ANN. §§ 51.005 and 51.207, and Order of the
Supreme Court of Texas of November 8, 1989.
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TRAP14-—DUTY¥—OF-CLERKS-TO-ACCOUNT [Repealed.]

Notes and Comments

Comment to 1995 change: The provisions of Rule 14 have been
relocated to Rule 18.
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TRAP 16. COURT OF APPEALS UNABLE TO TAKE IMMEDIATE ACTION

The inability of any court of appeals having jurisdiction of
a cause, matter, or controversy requiring immediate action to take
such immediate action by reason of the illness or absence or
unavailability of at least two of the Jjustices thereof may be
established either by the certificate of the clerk or any justice
of such court of appeals, or by the affidavit of counsel for any
party to such proceeding establishing the facts to the satisfaction
of the court of appeals from which immediate action is sought. 1In
determining the nearest court of appeals within the meaning of
section 22.220(b) of the Government Code its straight-line distance
from the courthouse of the county where such cause, matter, or
controversy is or was last pending in the trial court shall govern.
A court of appeals is available to take immediate action under the
provisions of said Article when two or more justices thereof, not
disqualified, are present for duty or can readily become present
for duty within the time when such action must be taken. If the
inability of the nearest court of appeals to take such immediate
action is also established in the manner hereinabove provided, such
action may be taken by the court of appeals next nearest to such

courthouse. Any action taken under this rule by a court other than

the one in which the appeal or original proceeding is filed, or, if

not filed, would have jurisdiction of it, has the same effect as if

taken by the other court. After taking or denying such action, the

court so acting shall, as soon as practicable, send a copy of its

order and the documents presented to it, or copies of them, to the
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court on whose behalf the action was_taken, and that court shall

proceed with the matter whenever a quorum is available.

Notes and Comments
Comment to 1995 change: The last sentence is added to clarify the

roles of the cuort that has jurisdiction but cannot take immediate
action and the court from which immediate action is obtainable
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TRAP 18. DUTIES OF APPELLATE COURT CLERK

(a) Docketing the Case _and Monitoring the Record. The &clerk

of the appellate €court ef—Appealts shall have the responsibility

for docketing the appeal and monitoring the filing of the record in

accordance with Rule 5% 56{a) or, if in the Supreme Court, in

accordance with Rule 152 (c). The clerk shall put the docket number

of & the case on each separate item (transcript, statement of
facts, brief, motion, pleading, letter, etc.) that—is received in
connection with that case, as well as putting the docket number on

the envelope in which the record is stored.

(b) - (c) [No change.]
(6) After Decision dn—the—Supreme—Court. Attornevys
losirs : b . ] lerk! ces 4 1

of—shall—not—be—token—from—the——elerkls—officer After its

decision, the appeallate court, or one of its justices or

judges, may allow papers to be withdrawn from the clerk's

office on written agreement of the parties or on motion

showing reasonable grounds. The order permitting withdrawal

shall include such directions and conditions as may be
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required to ensure preservation and return of the papers

withdrawn.

(e) Buty—ef Clerk's Duty to Account. When the Clerk of the
Supreme Court receives any monéy due a Clerk of the Court of
Appeals, or the clerk of any court of appeals receives any money
due the Clerk of the Supreme Court, or the clerk of another court
of appeals, the clerk so receiving same shall pay such money over
to the clerk to whom it is due. If he refuses to do so upon
demand, the clerk to whom the same is due may file in the Supreme
Court a motion against him, and, upon ten days' notice to him, the
Supreme Court may enter judgment against him and the sureties on
his official bond for such amount.

Notes and Comments
Comment to 1995 change: (1) Paragraph (a) is amended to make the
appellate court clerk responsible for monitoring the filing of the
record. (2) All of paragraph (d) is revised to make more specific
the procedure for withdrawal of the record. (3) Paragraph (d) (6)
now provides that the record may be withdrawn after final

disposition of the case. Former Rule 14, which is revised without
change in substance, is relocated here as paragraph (e).
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TRAP 19. MOTIONS IN THE APPELLATE COURTS
(a) - (¢) [No change.]

(d) Evidence on Motions. Motions need not be verified,

except that a motion dependent on facts not apparent in the record

and Or not ex officio known to the court, or not within the

personal knowledge of the attorney signing the motion, must be

supported by affidavits or other satisfactory evidence.
(e) & (£) [No chahge.]

(g) Particular Motions.

(1 Motions to Dismiss .for Want of Jurisdiction.
Motions to dismiss for want of jurisdiction to decide the
appeal and for such other defects as defeat the jurisdiction
in the particular case and which cannot be waived shall also
be made, filed and docketed within thirty days after the
filing of the transcript in the court of appeals; provided,
however, if made afterwards they may be entertained by the

court upon such terms as the court may deem justkand proper.

{2) Motions Relating to Informalities in the Record.
All motions relating to informalities in the manner of
bringing a case into court shall be filed within thirty days
after the filing of the transcript in the court of appeals;
otherwise the objection shall be considered as waived, if it

can be waived by the party.
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(3) Formand-Content—of-Motions for Extension of Time.
All motions for extension of time shall—be—in—writing—and
shall be filed with the €clerk of the appellate &court e#f
appeats in which the case will-beheard is pending. Each-sueh

All motions for extension of time shall specify the following:

(a) the court below and the date of judgment,
together with the number and style bf the case;

(b) in criminal cases, the offense for which the
appellant was convicted and the punishment assessed;

{e}—when—-extensioneof timeis sought—forfilingthe
record—the—fiting—dates—ef—any—original—and—amended
motions—for—new—trial—tegether—with—the-date—when—they
were—overrultedi—

(dc) if the appeal has been perfected, the date when
the appeal was perfected;

(ed) the deadline for filing the item in question;

(£e) the length of time requested for the extension;

(gf) the number of extensions of time that have been
granted previously regarding the item in question; and

(rg) the facts relied upon to reasonably explain the
need for an extensioni—arnd.

" ; | . e ¢y , fed £
51 ] l c faete il c lied

51 loin &1 £ ; , ;
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(4) Formand-Conktent—of Motions for Extension of Time to

File Application. All motions for extension of time for

filing an application for writ of error shall be filed in,
directed to, and acted upon by the Supreme Court. Twelwe

. e 41 , . ; . £ s hall be filed—i
the—Supreme—Court. The motion for extension of time shall be

filed in the Supreme Court not later than fifteen days after

the last date for filing an application. A copy of the motion

shall also be filed at the same time in the court of appeals,
and the Clerk of the Supreme Court shall notify the court of
appeals of the action taken on the motion by the Supreme
Court. Each such motion shall specify the following:
(a) the court of appeals ‘and the date of its
judgment, together with the number and style of the case;
(b) the date upon which the last timely motion for
rehearing was overruled;
(c) the deadline for filing the application; and
(d) the facts relied upon to reasonably explain the

need for an extension.
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(5) Motions to Postpone Argument. Motions made to
postpone argument of the case to a future day, unless
consented to by the opposite party, shall be supported by
sufficient cause, werified—by—affidawit, unless such

sufficient cause is apparent to the court.

(6) Motion to Reinstate or Sever Appeal Suspended by

Bankruptcy. In a case that is suspended under Rule 5(g), any

party may move the court of appeals to reinstate the appeal on

expiration of the stay under federal law, the lifting of the

stay by the bankruptcy court, or on the ground that the appeal

has not been stayed under federal law. If the stay has been

lifted or terminated by court order, the motion shall contain

a certified copy of the order of the bankruptcy court. In

addition, any party to the appeal other than the bankrupt

party may move to sever the appeal with respect to the

bankrupt party and to reinstate the appeal with respect to the

other parties. The motion must show that the cause is

severable and that proceeding with the appeal will not

adversely effect the bankrupt party or the bankruptcy estate.

Notes and Comments

Comment to 1995 change: (1) Paragraph (d) is amended to eliminate
the requirement of an oath in the case of facts within the personal
knowledge of the attorney. (2) Paragraph (g) incorporates the
provisions of other rules concerning motions, as follows: (g) (1)
from former Rule 72, (g) (2) from former Rule 71, (g) (3) from former
Rule 73, (g) (4) from former Rule 130(d) and 160, and (g) (35) from
former Rule 70. Paragraph (g) (6) is new.
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TRAP 20. AMICUS CURIAE BRIEFS
The clerk of the appellate court may receive but not file
amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties, shall identify the person,

association, or corporation on whose behalf the brief is tendered

and disclose the source of any fee paid or to be paid for

preparation of the brief, and shall show in the brief that copies

have been furnished to all attorneys of record in the case. 1In
civil cases, an amicus curiae brief shall not exceed 50 pages in
length, exclusive of pages containing the list of names and
addresses of parties, the table of contents, index of authorities,
points of error, and any addendum containing statutes, rules,
regulations, etc. The court may, upon motion and order, permit a
longer brief.
Notes and Comments

Comment to 1995 change: The rule is amended to require disclosure

of the identify of the person, association, or corporation on whose
behalf the brief is filed and the source of any fee paid.
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TRAP 22. PUBLIC ACCESS TO APPELLATE COURT RECORDS

(a) Opinions, Judgments and Orders. All final opinions,

including concurring and dissenting opinions and all final

judgments and other orders made during the pendency of an appeal

are public information, subject to public access and inspection,

and shall never be sealed.

(b) Court Records. All documents included in the transcript,

or in the statement of facts, and any other papers or items made

part of the record on appeal or otherwise filed or presented for

filing and received in an appellate court are presumed to be open

to the general public and are "court records” under this rule,

except the following:

(1) documents, papers or other items to which public

access is restricted by law;

(2) documents, papers or items that the trial court has

ordered sealed or concerning which the trial court has

otherwise restricted access;

(3) documents, papers or other items have been filed

with the trial court or in an appellate court in camera and

for the purpose of obtaining a ruling on the discoverability

of the documents, papers or other items;

(4) documents, papers or items filed in an action

originally arising under the Family Code; or

(5) documents, papers or other items that the appellate

court has ordered sealed under paragraph (c) below.
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(¢) Hearing. Court records that are presumed to be open to

the general public under paragraph (b) above may be sealed only as

provided in Texas Rule of Civil Procedure Rule 76a. The appellate

court may refer any motion to seal court records to the trial court

to decide or to make recommendations for decision by the appellate

court.
Notes and Comments

Comment to 1995 change: This is a new rule patterned on Tex.R.
Civ.P. 76a. The principal difference between this draft and Civil
Procedure Rule 76a is that this draft does not define the term
court records to exclude some filed papers or to include any
documents .not filed of record. See Tex.R.Civ.P. 76a(2). Also the
language of Paragraph (b) (4) is patterned after comparable language
in both Civil Procedure Rules 76a and 166b.
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(a) Issuance of Mandate. The clerk of the appellate court

that rendered the judgment shall issue a mandate in accordance with

the judgment and shall deliver it to the clerk of the #&rial court
to which it is directed witheut—waitingfer—thepayment—eof—eosts

upon expiration of one of the following periods:

(1) In the court of appeals.

(A) Forty-fiwve Fifty days after the judgment, if no
timely motion for rehearing or petition for discretionary
review has been filed—and—meo—timelymotion—has—been
£iled ‘ L4 e £ £51 gy e
diseretieonary—review and no diseretionary review has been

granted by the Court of Criminal Appeals on its own

motion;

(B) Feorty-fiwe Fifty days after the last timely

motion for rehearing has been overruled, if no timely
application for writ of error or petition for
discretionary review has been filed and no timely motion
has been filed to extend the time for filing application
for writ of error or petition for discretionary review
and no éiseretionary review has been granted by the Court

of Criminal Appeals on its own motion;
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(C) Fifteen Twenty days after ény timely motion to

extend time for filing an application for writ of error

ef—peEéEieﬁ—éef—désefe%éeﬂafy;revéew has been overruled;

(D) Eifteern Twenty days after receipt by the clerk

of an order of the Supreme Court denying, refusing, or

motion for rehearing of the application for writ of error

has been filed;

(E) Twenty days after receipt by the clerk of an

order of the Supreme Court overruling a motion for

rehearing of an application for writ of error or an order

overruling a motion to extend the time for filing an

application for writ of error or an order overruling a

motion to extend the time for filing a motion for

rehearing of an application for writ of error;

(F) Twenty days after receipt by the clerk of an

order of the Court of Criminal Appeals refusing

discretionary review;

(82) At—the—expiration—of In the Supreme Court fifteen

days £rem after the rendition of judgment if no motion for

rehearing and no motion to extend the time for filing a motion
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for rehearing has been filed, or at—-the—expirationoffifteen

days after overruling £ke a motion for rehearing—the—eterk
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stay of the mandate pending disposition by the Supreme Court of the
United States of a petition for certiorari. The motion shall show
the grounds for sueh the petition and the circumstances requiring
a stay of the mandate. The eeurt—of—appeats appellate court

authorized to issue the mandate may grant suweh a stay if it finds

that the grounds are substantial and that serious hardship would
result to the petitioner or others from issuance of the mandate in
the event of reversal by the Supreme Court ofbthe United States.

The—Court—of Criminal—Appeals—Ray In a criminal case, the stay +he
mandate—ofthe—court shall be effective for not more than 60 days
on—motion—ofa—party to permit the timely filing of an appeal or

petition for writ of certiorari to the United States Supreme Court.

After expiration of #he—time that period and of the periods

mentioned by this rule, if no petition for certiorari has been

filed, the mandate ef-—the—eeourt shall issue.

(¢) File Number. The mandate shall contain the file number

of the case in the trial court.

S 7 7% ” LGP
Hay viom e Secony Setence vy grmer Kule 46(aj

(d) Filing of Mandate. When the mandate of the appellate

court ef—appeals is received by the proper clerk, ke the clerk

shall file it with the papers of the cause, and note it upon the
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(e) Costs. The mandate shall be issued without waiting for

the payment of costs. In cases in which the Supreme Court declines

to grant an application for writ of error, costs of the Supreme
Court shall be paid in the court of appeals and the mandate issued

Vfrom that court.

(f) If a an appellate court eof—appeats vacates, modifies,

corrects or reforms its judgment after the mandate has been issued,
the mandate shall have no further effect and a new mandate may be
issued. - The clerk shall at once give notice of sweh this act to

the clerk of the &¥iat court to which the mandate was directed and

to all parties.
Notes and Comments

Comment to 1995 change: This is a new rule which combines the
provisions of former Rules 86, 186, 231, and 232. The forty-five
day periods applicable to courts of appeals under former Rule 86
are extended to fifty days, and the fifteen day periods are
extended to twenty days.
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TRAP 24. PLENARY POWER AND EXPIRATION OF TERM

(a) Civil Cases. In a civil case, an appellate court's

plenary power over its judgment does not expire until:

(1) forty-five days after the judgment, if no timely

motion for rehearing has beenvfiled and no motion to extend

the time for filing has been filed, or

(2) forty-five days after the overruling of the last

timely motion for rehearing, or fifteen days after the

overruling of a timely motion to extend the time for filing a

motion for rehearing, and

(3) the court of appeals retains plenary power ¢to

vacate, modify correct or reform its judgment during the

periods prescribed in subparagraphs (a) (1) and (a) (2)

regardless of whether an application for writ of error has

been filed in the Supreme Court before their expiration.

(b) Criminal Cases. In a criminal case the appellate court's

plenary power over its judgment expires:

(1) forty-five days after the judgment, if no timely

motion for rehearing has been filed and no motion to extend

the time for filing has been filed, or

(2) forty-five days after the overruling of the last

timely motion for rehearing or fifteen days after the

overruling of a timely motion to extend the time for filing a

motion for rehearing in the court of appeals, and

Appellate Rules Report 47 March 13, 1995



(3) notwithstanding the provisions of this rule, the

Court of Criminal Appeals may grant review or rehearing

whenever due process so requires.

(c) Proceedings After Expiration of Plenary Power. On the

expiration of the court's plenary power, the court has no authority '

to set aside or modify its judgment. Nevertheless, the court may,

after expiration of its plenary power,

(1) correct clerical errors,

(2) 4issue its mandate as provided by these rules,

(3) enforce its judgment if the case is not pending in

the Supreme Court on writ of error or in the Court of Criminal

Appeals on discretionary review, and

(4) order publication of an opinion previously

designated not for publication in accordance with Rule 90.

(d) Expiration of Term. Expiration of the term of the

appellate court does not affect the court's plenary power Or the

court's authority to decide any matter in a case pending when the

term expires.

Notes and Comments

Comment to 1995 change: This is a new rule except the provisions
of Rule 234, which are incorporated.
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TRAP 40. ORDINARY APPEAL~HOW PERFECTED

(a) Appeals in Civil Cases.
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(1) Notice of Appeal. The appeal is perfected when a

written notice of appeal is filed with the clerk of the trial

court. The clerk shall immediately forward to the appellate

court a copy of the notice showing the date of filing.

(2) Contents of Notice. The notice of appeal shall

state: (1) the number and style of the case in the trial court

and the court in which it is pending, (2) the date of the

judgment or order appealed from and that appellant desires to

appeal, (3) the names of all appellants filing the notice, and

(4) in accelerated appeals, that the appeal is accelerated.

(3) Signing and Service of Notice. The notice of

appeal shall be signed and served on all parties to the trial

court's final judgment, or in an interlocutory appeal, on all

parties to the proceedings in thé trial court, and shall

contain proof of service in accordance with Rule 4.
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(4) Amendment of Notice. The notice may be amended at

any time until after filing of appellant's brief by filing an

amended notice in the appellate court, subject to being

stricken on motion of any party affected by the amended notice

on showing of cause. The amendment may correct defects or

omissions in the notice. The notice may be amended after

filing of the appellant's brief only on leave of the appellate

court and on such terms as the court may prescribe.

(45) Notice of Limitation of Appeal. No attempt to limit

the scope of an appeal shall be effective unléss the severable
portion of the judgment from which the appeal is taken is

designated in a notice expressly entitled "Notice of

Limitation of Appeal"” served on all other parties to the trial

court's final judgment within fifteen days after judgment is

signed, or if a motion for new trial, a motion to modify the

judgment, a motion to reinstate filed pursuant to Civil

Procedure Rule 165a, or a request for findings of fact is

filed by any party, within seventy-five days after the
judgment is signed.
(56) Judgment Not Suspended by Appeal. Except as

provided in Rule 43, the filing of a berd-er—the-makingof—o
deposit-eoxr—affidavit notice of appeal does not have the effect

of suspending enforcement of the judgment. Unless a

supersedeas bond or deposit is made as provided in Rule 47,
execution may issue thereon as if no appeal er—writ-eof-errer

had been taken.
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(b) [No Change.]

Notes and Comments

Comment to 1995 change. (1) Paragraph (a) has been rewritten to
replace the requirement of a bond or other security to perfect the
appeal with a notice of appeal. (2) The provisions regarding

inability to pay have been relocated to Rule 45. (3) The contents
of the notice of appeal are prescribed. (4) Amendment of the
notice to correct defects and omissions is allowed. (5) A notice
of limitation of the appeal must be so titled.
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TRAP 41. -ORDINARY APPEAL~-WHEN PERFECTED

(a) Appeals in Civil Cases.
(1) Time to Perfect Appeal. When—seecurity—for-costs—on
1 : rad—the i E£idavit fn 1d ] £ The

notice of appeal shall be filed with the clerk within thirty

days after the judgment is signed, or, within ninety days
after the judgment is signed if a timely motion for new trial,

motion to modify the judgment, motion to reinstate filed

pursuant to Texas Rule of Civil Procedure 165a, or a request

for findings of fact has been filed by any party er—if—any

cor ) Cimelu £iled . for Eindd c ¢ i

eenctusions—ef—law—in a case tried without a jury. H—a

(2) Extension of Time. An extension of time may be

granted by the appellate court for late filing of a eest—bend

e¥ notice of appeal er—making—the—deposit—required—by

paragraph—{at3orferfilingthe affidawvit, if such bend-ex
notice of appeal is filed;—depesit—is—made—eor—affidavit—is
#ited not later than fifteen days after the last day allowed
and,’ within the same period, a motion is filed in the

appellate court reasonably explaining the need for such

extension. Ff—a—econtest—to—ap—affidawitr—dpn.-lion - of bond-ig

o ined—the time for £ili be bond_i conded uatil i
, . " ek ed—unl che trial l
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£ind i Y ] ] ££1 dnes . Eitled
faith-
(b) Appeals in Criminal Cases.

(1) Time to Perfect Appeal. Except as provided in

Rule 44 Aappeal is perfected when notice of appeal is filed

within thirty (fifteen by the state) days after the day

sentence is imposed or suspended in open court or the day an

appealable order is signed by the trial judge; except, if a

motion for new trial is timely filed, notice of appeal shall

be filed within ninety days after the day sentence is imposed

or suspended in open court.

(2) [No change.]

(c) Prematurely Filed Documents. No oappeat—or—bend—or

aeffidavit—in—lieu—thereof; notice of appealy or notice of

limitation of appeal shall be held ineffective because prematurely
filed. 1In civil cases, every such instrument shall be deemed to
have been filed on the date of but subsequent to the time of
signing of the judgment or the time of the overruling of motion for
new trial, if such a motion is filed. In criminal cases, every
such instrument shall be deemed to have been filed on the date of
but subsequent to the imposition or suspension of sentence in open
court or the signing of appealéble order by the trial judge,
provided that no notice of appeal shall be effective if given
before a finding of guilt is made or a verdict is received.

Notes and Comments
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Comment to 1995 change: (1) The two versions of paragraph (a) (1)
have been combined. (2) Notice of appeal is substituted for bond
or other security as method of perfecting appeal in civil cases.
(3) The references to a motion to modify, motion to reinstate, and
request for findings of fact are added.
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TRAP 42. ACCELERATED APPEALS IN CIVIL CASES
(a) Mandatory Acceleration.
(1) & (2) [No Change.]
(3) In all accelerated appeals from interlocutory
orders and in quo warranto proceedings, the-bond—or—the
notice—or—affidavitintieu—thereofs; the notice of appeal

shall be filed er—the-depesit—in—tieu—of-bond—shall—be
made,- within twenty days after the judgment or order is

signed or as extended in accordance with Rule 41(a) (2).

The .record shall be filed in the appellate court within
thirty days after the judgment or order is signed. The
appellant's brief shall be filed within twenty days after
the record is filed, and appellee's brief shall be filed

within twenty days after appellant's brief is filed.

(b) & (c¢) [No Change.]
Notes and Comments
Comment to 1995 change: The first sentence was amended to resolve
a conflict in the cases regarding the availability of a motion for

extension in accelerated appeals. The other amendments extend
abolition of the cost bond to perfection of interlocutory appeals.
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TRAP 44. APPEALS IN HABEAS CORPUS AND BAIL; CRIMINAL CASES

(a) The Record. In habeas corpus or bail proceedings when
written notice of appeal from a judgment or an order is filed, the
transcript and, if requested by the applicant, a statement of
facts, shall be prepared and certified by the clerk of the trial
court and, within fifteen days after the notice of appeal is filed,
sent to the appellate court for review. The appellate court may
shorten or extend the time for filing the record +f—there—is——=a

rr. When the

record is received by the appellate court, the court shall set the
time for the filing of briefs, if briefs are desired, and shall set
the appeal for submission.
(b) - (g) [No change.]
Notes and Comments
Comment to 1995 change: The reference to a reasonable explanation

for shortening or extending the time for fiing the record is
deleted.
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(a) When the appellant is unable to pay the cost of appeal,
er—give—seeurity—therefory including the cost of preparing the
record, he or she shall be entitled to preparation and filing of
the record without payment and to prosecute an the appeal or writ
of error without paying the filing fee by filing with the clerk of
the trial court, within the time prescribed by Rule 41, an
affidavit stating-that—the—appellant—is—unable—te-pay-the-ecests—of
appeal—er—any-part—thereof er—te—give—seecurity—therefor complying

with paragraph (b) of this rule.
(b) . Contents of Affidavit The affidavit shall contain

complete information as to the party's identity, nature and amount
of governmental entitlement income, nature and amount of employment
income, other income (interest, dividends, etc. spouse's income
if available to the party, real and personal property owned (other
than homestead), cash and amounts on deposit subject to withdrawal,

dependents, debts d monthly expenses. The affidavit shall

contain the following statements: "I am unable to pay the court

costs. I verify that the statements in this affidavit are true and

e Stateliciite LIl il O e S R

correct." The affidavit shall be sworn before a notary public or

other officer authorized to administer oaths.

(c) Attorney's Certificate. If the part is represented b

an attorney providing free legal services, without contingency,

because of the party's indigency, the attorney may file a

certificate to that effect to assist the court in understanding the

financial condition of the party.
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(bd) Notice. The appellant or his attorney shall give notice
of the filing of the affidavit to the opposing party or his

attorney, and to the court reporter or court recorder of the court

where the case was tried within two days after the filing;
otherwise, he shall not be entitled to prosecute the appeal without
paying the costs or giving security therefor.

(ee) Contest. Any interested officer of the court or party to
the suit, may file a contest to the affidavit ﬁithin ten days after
notice thereof, whereupon the court trying the case (if in session)
or (if not in session) the judge of the court or county judge of
the couﬁty in which the case is pending shall set the contest for
hearing, and the clerk shall give the parties notice of such
setting. The contest need not be under_oath.

(df) The burden of proof at the hearing of the contest shall
rest upon the appellant to sustain the allegations of the
affidavit.

(eg) If no contest is filed' in the allotted time, the
allegations of the affidavit shall be taken as true. If a contest
is filed, the court shall hear the same within ten days after its
filing unless the court extends the time for hearing and
determining the contest by a signed written order made within the
ten day period. The court shall not extend the time for more than
twenty additional days after the date of the order of extension.

If no ruling written order is made on the contest within the ten

day period or within the period of time as extended by the court,

the allegations of the affidavit shall be taken as true.
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(fh) If the appellant is able to pay or give security for a
part of the costs of appeal, he shall be required to make such
payment or give such security (one or both) to the extent of his
ability.

| Notes and Comments
Comment to 1995 change: (1) Review by writ of error is abolished
and former Rule 45 is repealed. (2) The provisions concerning
inability to pay costs provided in former Rule 40(a) (3) are
inserted here. (3) Paragraphs (b) is new and conforms the
affidavit requirement to Texas Rule of Civil Procedure 145. (4)
Pargraph (c) is new. (5) The provision in paragraph (c) concerning

an oath to support a contest of the affidavit of inability to pay
costs is added.
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TRAP-46-——BOND-FOR-COSTS-ON-APPEALIN-CIVIL-CASES- [Repealed.]
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Notes and Comments

This rule is repealed because of abolition of the security
requirement in Rule 40(a).
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TRAP 47. SUSPENSION OF ENFORCEMENT OF JUDGMENT PENDING APPEAL IN
CIVIL CASES
(a) Suspension of Enforcement. Unless otherwise provided by
law or these rules, a judgment debtor may suspend the execution of

the judgment by written agreement with the creditor or by filing a

good and sufficient bond to be approved by the clerk, subject to
review by the court on hearing, or making the deposit provided by
Rule 48, payable to the judgment creditor in the amount provided
below, conditioned that'the judgment debtor shall prosecute his
appeal or’ writ of error with effect and, in case the judgment of

the Supreme Court or court of appeals shall be against him, he

shall perform its judgment, sentence or decree and pay all such

damages and costs as said court may award against him. If-the -bend

eeompliance—with—Rule—46+- The trial court may make such orders as
will adequately protect the judgment creditor against any loss or

damages occasioned by the appeal.

(b) - (3) [No change.]

(k) Continuing Trial Court Jurisdiction. The trial court
shall have continuing jurisdiction during the pendency of an appeal
from a judgment, even after the expiration of its plenary power, to
order the amount and the type of security and the sufficiency of
sureties and, upon any changed circumstances, to modify the amount
or the type of security required to continue the suspension of the

execution of the judgment. If the security or sufficiency of
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sureties is ordered or altered by order of the trial court after
the attachment of jurisdiction ef—the in an appellate court ef
appeals, the judgment debtor shall notify the appellate court ef
appealts having jurisdiction of the appeal of the security
determination Ey the trial court. The trial court's exercise of
discretion under this rule is’subject to review under Rule 49.

(1) _Agreement Suspending Enforcement. _ To be enforceable, an

agreement suspending enforcement of the judgment shall be in
writing, filed with the trial court, and also with any appellate
court in which the appeal is pending.

Notes and Comments

Comment to 1995 change: Comment to 1995 change: Paragraph (a) is
amended to authorize the parties to suspend execution by "written
agreement" of the judgment debtor with the judgment creditor.
Paragraph (a) is further amended by deleting the sentence
concerning the sufficiency of a supersedeas bond as a cost bond so
that the rule conforms with other amendments eliminating bonds and
deposits for costs from the appellate process. Paragraph (k) is
amended to clarify that the "appellate court having jurisdiction of
the appeal® is the court of appeals to be notified if the trial
court modifies the amount or type of security after the "attachment
of jurisdiction in an appellate court." Paragraph (1) is added to
provide the method for making an enforceable agreement suspending
enforcement in accordance with the companion amendment to paragraph

(a).
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TRAP 48. DEPOSIT IN LIEU OF BOND

Wherever these rules provide for the filing of a surety bond,
the party may in lieu of filing the bond deposit cash or, with
leave of court, a negotiable obligation of the government of the
United States of America or any agency thereof, or wé%h—%eéve—ef
eeourt; deposit a negotiable obligation of any bank or savings and
loan associatipn chartered by the government of the United States
of America or any state thereof, that is insured by the government
of the United States of America or any agency thereof, in the
amount fixed for the surety bond, conditioned in the same manner as
would be a surety bond for the protection of other parties. Any
interest thereon shall constitute a part of the deposit.

Notes and Comments

Comment to 1995 change: The rule is amended to require "leave of
court" whenever a deposit in lieu of a surety bond is made unless
the deposit is made in "cash". The purpose of the amendment is to

make it unnecessary for the clerk to determine what is a
"negotiable obligation."
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TRAP 49, APPELLATE REVIEW OF SECURITY IN CIVIL CASES

(a) Sufficiency. The sufficiency of a eest—er supersedeas
bond or deposit or the sureties thereon or of any other bond or
deposit under Rule 47 shall be reviewable by the appellate court
for insufficiency of the amount or of the sureties or the
securities deposited, whether arising from initial insufficiency or
from any subsequent condition which may arise affecting the
sufficiency of the bond or deposit. The court in which the appeal
is pending shall, upon motion showing such insufficiency, require
an additional bond or deposit to be filed with and approved by the
clerk of the trial court, and a certified copy to be filed in the
appellate court.

(b) [No change.] ‘

(c) Alterations in Security. If upon its review, the
appellate court requires additional security for suspension of
enforcement of the judgment, enforcement of the judgment shall be
suspended for twenty days after the order of the court of appeals
is served. 1If the judgment debtor fails to comply with the order
within that period, the clerk shall notify the trial court that
execution may be issued on the judgment. The additional security
shall not release the security previously posted or alternative

security arrangements made.
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Notes and Comments.

Comment to 1995 change: The references to security for costs have
been deleted.
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TRAP 50. RECORD ON APPEAL

(a) Contents. The record on appeal shall consist of all

papers on file in the trial court, including those contained in the
a transcript and, where necessary to the appeal, a statement of
facts.

(b) [No change.]

(c) Agreed Statement. The parties may agree upon a brief
statement of the case and of the facts proven as will enable the
appellate court to determine whether there is error in the
judgment. Such statement shall be eepied—inte included in the
transcript in lieu of the proceedings themselves.

(d) Burden on Appellant. The burden is on the appellant, or
other party seeking review, to see—that—a—suffieient—record—is
presented designate a record sufficient to show error requiring
reversal.

(e) Lost or Destroyed Record. When the record or any portion
thereof is lost or destroyed, it copies may be substituted in the
trial court and when so substituted the record may be prepared and
transmitted to the appellate court as in other cases. If the
appellant has made a timely request for a statement of facts, but
a significant portion of the court reporter's notes and’records

have been lost or destroyed without the appellant's fault or if the

proceedings were electronically recorded and the recording, or a
significant portion thereof, have been lost or destroyed, or a
significant portion of the proceedings are inaudible without
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appellant's fault, the appellant is may be entitled to a new trial
unless the parties agree on a statement of facts.
(£) [No change.]
Notes and Comments

Comment to 1995 change: (1) Paragraph (a) and (c) are amended to
embody the concept that all papers in the trial court are part of
the record on appeal and accessible as needed, though only those
listed in Rule 51(a) and designated by the parties need be sent up
in the transcript, original and as supplemented. (2) Paragraph (d)
is amended to conform to the concept of transferring to the clerk
and reporter of the trial court responsibility for filing the
record, as provided in the amendments to Rules 51(c) and 53(1). (3)
Paragraph (e) is amended to require that a "significant portion" of
the statement of facts, whether recorded stenographically or
electronically, must be lost, destroyed, or inaudible before the
appellant may be entitled to a new trial. (4) The references to
electronic recordings are added.
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TRAP 51. THE TRANSCRIPT ON APPEAL

(a) Contents. Unless otherwise designated by the parties in
accordance with Rule 50, the transcript on appeal shall include
copies of the following: in civil cases, the live-pleadings—upen
which—the—trial—was—held last petition and answer and any
supplements thereto filed by each party; in criminal cases, copies

of the indictment or information, any special pleas and motions of
the defendant which were presented to the court and overruled, and
any written waivers; the court's docket sheet; the charge of the
court and the verdict of the jury, or the court's findings of fact
and conclusions of 1law; the court's judgment or other order
appealed from};any motions for new trial, motion to modify the
judoment, request for findings of fact and conclusions of law, or
motion to reinstate filed pursuant to Civil Procedure Rule 165a,
and the any order of the court thereon; any notice of appeal; any
} bond —affidavit—in i £ bond lerkls- ificat c
deposit—in—ltieu—ef—bends+ any notice of limitation of appeal in

civil cases made pursuant to Rule 40; any formal bills of exception

provided for in Rule 52; in civil cases, a certified bill of costs,

including the cost of the transcript and-the-statementef faets—{(if

any), showing ény credits for payments made; and;—subjeet—teo—the
s : h—(b)—of—thi te, ciled I

may-designate—as—material any designation of matters to be included

in the transcript pursuant to paragqgraph (b) of this rule and any
filed paper listed in such a designation. The clerk may consult
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with the attorneys for the parties concerning the pleadings to be

included.

(b) Written Designation. At or before the time prescribed
for perfecting the appeal, any party may file with the clerk a
written designation specifying matter for inclusion in the
transcript; the designation must be specific and the clerk shall
disregard any general designation such as one for "all papers filed

in the cause." The party making the designation shall serve a copy

of the designation on all other parties. Failure—teo—timely make

eeomplaint-en—appear. In civil cases, if any party requests more of

the proceedings than necessary to be included in the transcript,
that party may be required by the appellate court to pay the costs
of the unnecessary portions, regardless of the outcome of the
appeal.

(c) Duty of Clerk. Upon perfection of the appeal, and
payment or arrangement with the clerk to pay the fee, the clerk of
the trial court shall prepare the transcript under his—handé
signature of the clerk and the seal of the court and immediately
transmit the—transeript it to the appellate court designated by the
appellant for filing. The pages of the transcript shall be numbered

consecutively and there shall be an index prepared by the clerk
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showing the location of each document in the transcript. The
transcript shall be prepared in the form directed by the Supreme
Court and the Court of Criminal Appeals which will make an order or
orders in such respect for the guidance of trial clerks. In
criminal cases, the transcript shall be made in duplicate and one
copy shall be retained by the clerk of the trial court for use by

the parties with permission of the court. The trial court cilerk

and the appellate court, rather than the parties, have

responsibility to see that the transcript is prepared and filed.
(d) Original Papers Exhibits. When the trial court is of the

opinion that original er—exhibits papers should be inspected by the
appellate court or sent to the appellate court in lieu of copies,
it may make such order therefor and for the safekeeping,
transportation, and return thereof as it deems proper. The order
shall contain a list of such original exhibi%ts papers in numerical
order, with a brief identifying description of each, and;—se—far-as
praetieable; all such exhibits papers shall be arranged in the

order listed and firmly bound together. The appellate court on its

own initiative may direct the clerk of the trial court belew to
send to it any original paper er—e:xhibit for its inspection.
Notes and Comments

comment to 1995 change: (1) Paragraph (a) is amended to delete the
references to "live pleadings" and the appeal bond, and several
items are added to the 1list of those to be included in the
transcript. (2) The rule is amended to provide that the clerk may
consult with the attorneys regarding the items to be included in
the transcript. (3) Paragraph (b) is amended to delete the
sentence allowing the clerk to not include items in the record if
the designation was not timely. (4) Paragraph (b) is amended to
provide that the appellate court may require any party to pay the
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costs of unnecessary portions of the statement of facts. (5)
Paragraph (c) is amended to shift responsibility to the trial court
clerk rather than the appellant to file the transcript in the
appellate court. (6) Paragraph (c) is amended to require the
appellant to pay or make arrangements to pay the clerk before the
clerk is required to prepare the transcript, and is intended to
change the rule announced in Click v. Tyra, 867 S.W.2d 406 (Tex.
App. Houston [14th Dist.] 1994, orig. proc.). (7) The provision
concerning original exhibits is moved from paragraph (d) to Rule
53(m).
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TRAP 52 PRESERVATION OF APPELLATE COMPLAINTS
(a) General Preservation Rule. In—erder—to—preserve As a

prerequisite to the presentation of a complaint for appellate
review, a—party—must—have—presented—to—the—trial ecourt a timely

request, objection, or motion must appear of record, stating the
specific grounds for the ruling ke that the complaining party

desired the trial court to make if the specific grounds were not

apparent from the context. No complaint shall be considered waived

if the ground stated is sufficiently specific to make the judge
aware of the complaint. }%—is—a&se—neeessafy—fef—%he—eemp%aiaéag
party—te—ebtain—a The judge's ruling upon the complaining party's
request, objectionL or motion must also appear of record provided
that in civil cases the overruling by operation of law of a motion

for new trial or a motion to modify the judgment is sufficient to
breserve for appellate review the complaints properly made in the
motion unless the taking of evidence is necessary for proper
presentation of the complaint in the trial court. A ruling may be

shown_in the judgment, in a signed separate order, in the statement
of facts, or in a formal bill of exceptions. If the trial judge

refuses to rule, an objection to the judge's eeurtls refusal to

rule is sufficient to preserve the complaint. It—is—net—neeessary
teo—fermally—exeept Formal exceptions to rulings or orders of the
trial court are not required. '

(b) Informal Bills of Exception and Offers of Proof. When
the—eourt—exeludes evidence is excluded, the offering party
eoffering-same shall as soon as practicable, but before the eeurtls
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charge is read to the jurys or before the judgment is signed in a

nonjury case, be allowed to make, in the absence of the jury, an
offer of proof in the form of a concise statement. The eourt judge
may, or at the request of a party shall, direct the making of the
offer in question and answer form. A transcription of the
reporter's notes or of the electronic tape recording showing the
offer, whether by concise statement or question and answer, showing
the objections made, and showing the ruling thereesn, when included
in the reeerd statement of facts certified by the reporter or
recordern shall establish the nature of the evidence, the
objections and the ruling. The eeurt judge may add any other or
further statement whieh—sheows ghowing the character of the
evidence, the form in which it—was offered, the objection made and
the ruling. No further offer need be made. No formal billsjof
exception shall-be are needed to authorize appellate review of +he
gquestion—whether—the—ecourt—erred—in—exeluding—the exclusion of
evidence. When the eeurt judge hears objections to offered evidence
out of the presence of the jury and rules that sueh the evidence be
admitted, sueh the objections shall-be are deemed to apply to such
evidence when it is admitted before the jury without the necessity
of repeating these—ebjeetions them.
(c) Formal Bills of Exception. The preparation and filing of
formal bills of exception shall be governed by the following rules:
(1) No particular form of words shall be required in a
bill of exception, but the objection to the ruling or action

of the eeurt judge and the ruling complained of shall be
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stated with such circumstances, or so much of the evidence as
may be necessary to explain, and no more, and the whole as
briefly as possible.

(2) ([No change.]

(3) The ruling of the eeurt judge in giving or
qualifying instructions to the jury shall be regarded as
approvéd unless a proper and timely objection is made.

(4) Formal bills of exception shall be presented to the
judge for his allowance and signature.

(5) The eeurt judge shall submit sueh the bill to the
advérse party or his the adverse party's counsel, if in
attendance on the court, and if feund the adverse party finds
it to be correct, the judge shall sign it without delay and
file it with the clerk.

(6) If the judge finds such bill incorrect, ke the judge
shall suggest to the party parties or their counsel such
corrections as he the judge deems necessary therein, and if
they are agreed to ke the judge shall make such corrections,
sign the bill and file it with the clerk.

(7) should the party parties not agree to sueh the
judge's suggested corrections, the judge shall return the bill

to him the complaining party with his the judge's refusal
endorsed thereenm on it, and shall prepare, sign and file with

the clerk such a bill of exception as will, in his the judge's
opinion, present the ruling of the court as it actually

occurred.
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(8) Should the complaining party be dissatisfied with
said the bill filed by the judge, he the complaining party
may, upon procuring the signature of three respectable
bystanders, citizens of this sState, attesting to the
correctness of the bill as originally presented by—him, have
the—same it filed as part of the record of the cause.s—and
£The truth of the matter din—referenee—therete may be
controverted and maintained by affidavits; not exceeding five
in number on each side, #e—be filed with the papers of the
cause, within ten days after the filing of said the bill and
to—-be-considered-as-a-partef-the record-reltatingtherete. On
appeal the truth of sueh the bill of exceptions shall be
determined from the such affidavits so filed.

(9) In the event a—fermal-bill-of exception—is-filedand
there—is—a of conflict between its—previsiens—and—+the
- provisiens—ef a formal bill and the statement of facts, the
bill efexeeptiens shall control.

(10) Anything occurring in open court or in chambers that
is reported or recorded and so certified by the court reporter
or recorder may be included in the statement of facts rather
than in a formal bill of exception. i} previded—that i+In a civil
case the party requesting that all or part of the jury
arguments or the voir dire examination of the jury panel be
included in the statement of facts shall pay the cost thereof,

which eest shall be separately listed in the eertifieate—eof
eosts-prepared -by-the-elerk—of-the-trial-eourt, certified bill
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of costs and £he-same may be taxed in whole or in part by the
appellate court against any party to the appeal.

(11) Formal bills of exception shall be filed in the
trial court within sixty days after the judgment is signed in
a civil case or within sixty‘days after the sentence is
pronounced or suspended in open court in a criminal case, or

if a timely motion for new trial, motion to modify, request

for findings, or motion to reinstate pursuant to Civil

Procedure Rule 165a has been filed, formal bills of exception

shall be filed within ninety days after the judgnment is signed
in a civil case or within ninety days after sentence is
pronounced or suspended in open court in a criminal case.
When a formal bills of exception are is filed, it ¥hey may be
included in the transcript or in a supplemental transcript.

(@ = 4 e Moti e N Peial in Civil C
Complaints of ngal and Factual Sufficiency of Evidence in Civil

Nonjury Cases. Arpeéﬁ%—in—a—metéea—fef—aew—%ria%—is—prerequésé%e

required—to—comply-with-paragraph—(a)—of—this-rutesr In a nonjury

case, a complaint regarding the legal or factual insufficiency of
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the evidence, including a complaint that the damages found by the

court are excessive or inadequate, as distinguished from a request

that the judge amend a fact finding or make an additional finding

of fact, may be made for the first time on appeal in the

complaining party's brief.

Notes and Comments

Comment to 1995 change: Paragraph (a) is amended to make it clear
that an express ruling is not necessary to preserve complaints for
appellate review in cases in which a motion for new trial or to
modify a judgment is overruled by operation of law unless the
proper presentation of the complaint in the trial court, such as a
complaint that a new trial should be granted on equitable grounds,
requires the taking of evidence. This change is intended to codify
the rule announced in Cecil v. Smith, 804 S.W.2d 509 (Tex. 1994).
Paragraph (a) is further amended to make it clear that an express
ruling may be made of record in the trial court's judgment, in a
separate order, in a formal bill of exception or in the statement
of facts. This change is intended to disapprove cases requiring a
separate written order or a judgment recital when a motion for a
directed verdict is overruled. See Sipco Serv. Marine v. Wyatt
Field Serv., 857 S.W.2d 602, 608-609 (Tex. App.-Houston [1st Dist.]
1993, no writ). Paragraph (a) is further amended by adding an
anti-waiver provision stating that "No complaint shall be
considered waived if the ground stated is sufficiently specific to
make the judge aware of the complaint." Paragraph (b) is amended
to provide for "court recorders" as well as "electronic®" statements
of fact in conformity with other rule changes. Paragraph (b) is
further amended to provide that an informal bill must be made
"before the judgment is signed in a nonjury case." Paragraph (c)
is revised textually and grammatically without changing its
procedural requirements except for subparagraphs (10) and (11).
Subparagraph (10) recognizes the use of "“court recorders" and
substitutes the phrase "certified bill of costs" for "certificate
of costs prepared by the clerk of the trial court." Paragraph (11)
is changed to extend the time for filing a formal bill of exception
if a timely "motion to modify, request for findings, or motion to
reinstate pursuant to Civil Procedure Rule 165a" is filed as well
as when a "timely motion for new trial ... has been filed."
Paragraph (d) is rewritten to simplify its language without
changing its procedural content.
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TRAP 53. THE STATEMENT OF FACTS ON APPEAL

(a) - (¢) [No change.]

(d) Partial Statement. If appellant requests or prepares a
partial statement of facts, he the appellant shall include in his
the request or .proposal a statement of the points to be relied on
and shall thereafter be limited to such points. If such statement
is filed, there shall be a presumption on appeal that nothing
omitted from the record is relevant to any of the points specified
or to the disposition of the appeal. Any other party may designate

additional portions of the evidence to be included in the statement

of facts. Those additional portions requested by another party
must be included in the statement of facts at appellant's cost
unless the trial court orders that all or part of the additional
portion designated was unnecessary, in which event the trial court
may order the other party to pay the costs of the unnecessar

portions. Nothing herein shall be construed to limit or impair the
power of the appellate court to tax the costs otherwise. The
partial record so designated by the parties shall be considered the
entire record for the purpose of reviewing the points so stated.
The same presumption shall apply with respect to any point included
in the request that complains of the legal or factual insufficiency
of the evidence to support any specific fact finding identified in
that point, except that in a criminal case, if the statement
identifies insufficiency of the evidence to support a finding of
quilt as a point to be relied on, the record shall include all the
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evidence presented to the jury at the gquilt phase of the trial or

that would have been so presented if a jury had not been waived.
(e) Unnecessary Portions. In civil cases if either any party

requires more of the testimony or other preeeedings evidence than
i8S necessary to be included in the statement of facts, that party
may he—shall be required by the appellate court to pay the costs
thereof of the unnecessary portions, regardless of the outcome of
the appeal. |

(f) [No change.]

(g). Reporter's or Recorder's Fees. Except as provided in
paragraph (d) of this rule, the appellant shall either pay or make
arrangements with the official court reporter or recorder to pay
his or her fee before Qreparation of the statement of facts. The

official court reporter or recorder shall include in his or her

certification the amount of his the charges for preparation of the
statement of facts. The Supreme Court and the Court of Criminal
Appeals may from time to time make an order providing the fees
which court reporters and recorders may charge.

(h) - (i) [No change.]

(j) Electronic Recording._The statement of facts on appeal
from any proceeding that has been recorded electronically in
accordance with Civil Procedure Rule 264b shall be:

(1) A standard recording, labeled to reflect clearly the
contents, and numbered if more than one recording unit is
required, certified by the court recorder to be a clear and
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accurate duplicate of the original recording of the entire
proceeding;

(2) A copy of the typewritten and original logs filed in
the case certified by the court recorder; and

(3) All exhibits, arranged in numerical order and a brief

description of each.
(3k) Free Statement of Facts Without Prepayment.

(1) Civil Cases. 1In any case where the appellant has
filed the affidavit required by Rule 46 45 to appeal his case
without bend paying the fees of the clerk and official court
reporter or recorder, and no contest is filed, or any contest
is overruled, the court or judge upon application of appellant
shall order the official reporter or recorder to prepare a
statement of facts, and to deliver it to appellant the
appellate court, but the court reporter or recorder shall
receive no pay for same.

(2) [No change.]

(kl) Duty of -Appellant Reporter or Recorder to File. It is

the appellantls official court reporter's or recorder's duty, on

payment or arrangement to pay the fee, to cause the statement of
facts to be filed with the €clerk of the €court of Aappeals.

(m) Original Exhibits.

(1) Wﬁen the trial court is of the opinion that original

papers—or exhibits should be inspected by the appellate court
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or sent to the appellate court in lieu of copies, it may make
such order therefor and for the safekeeping, transportation,
and return thereof as it deems proper. The order shall
contain a list of such original exhibits in numerical order,
with a brief identifying description of each7—ands exhibit.
In so far as practicable, all such exhibits shall be arranged
in the order listed, ané firmly bound together, and

transmitted by the official court reporter or recorder to the

clerk of the appellate court.

(2) The trial court clerk shall, upon request by the

court reporter, deliver all original exhibits to the court

reporter. The court reporter shall return to the clerk the

original of any exhibit copied for inclusion in the statement

of facts or omitted from the statement of facts. The court

reporter shall include original exhibits in the statement of

facts if ordered by the trial court to send originals in lieu

of copies. The appellate court on its own initiative may
direct the elerk—ef-the—eceourt—below official reporter of the

trial court to send to it any original paper—er—exhibit for

its inspection. Tf an exhibit is in the possession of a

person other than the clerk of the trial court, the trial

court or the appellate court may order that person to deliver

the exhibit to the appellate court.

(3n) Duplicate Statement in Criminal Cases. [No change.]
(mo) When No Statement of Facts Filed in Appeals of Criminal

Cases. [No change.]
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Notes and Comments

Comment to 1995 change: (1) Paragraph (d) is clarified to apply
the presumption of completeness of the record to points complaining
of legal and factual insufficiency of evidence to support fact
findings and to other cases where, notwithstanding the presumption,
the appellate courts have held that a partial record was
insufficient to show harmful error, and the exception recognized by
the cCourt of Criminal Appeals in criminal cases is expressly
stated. (2) Paragraph (e) is clarified without change in substance.
(3) Paragraph (g) is amended to require the appellant to pay the
reporter's fee before the reporter is required to prepare the
statement of facts. (4) Paragraph (3) concerning the statement of
facts in cases recorded electronically is new. (5) Paragraph
(k) (1) is amended to delete the reference to the bond and to make
clear that the appellant who is unable to pay the costs of appeal
is entitled to have the record prepared without payment of the fees
for preparation. (6) Paragraphs (1) is amended to transfer
responsibility for filing the statement of facts from the appellant
to the reporter. (7) The provisions of paragraph (m) (1) are moved
here from Rule 51(d) and paragraph (m) (2) is new but is taken from

Civil Procedure Rule 75b.
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TRAP 54. TIME TO FILE RECORD [Repealed]
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Notes and Comments

Comment to 1995 change: The rule is repealed in view of the
transfer to the trial court clerk, the court reporter or recorder,
and the appellate court clerk of the responsibility for timely
filing the record.
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(a) Omissions from the Transcript. If anything material is

onitted from the transcript, the trial court, the appellate court,
or any party may by letter direct the clerk of the trial court to
prepare; certify, and file in the appellate court a supplemental

transcript containing the omitted papers.
(b) Inaccuracies in the Transcript. If any defect or

inaccuracies appear in the transcript, the clerk of the appellate
court shall return it to the clerk of the trial court, specifying
the defect or inaccuracy and instructing the clerk to correct the
sc d refile it in the appellate court. If the missin
material cannot be found in the clerk's office, the parties may, by
written stipulation, deliver a copy of the onitted material to the
clerk to include in a supplemental transcript. If the parties
cannot agree on the accuracy of the copy, upon motion of either
party or of the appellate court, the trial court shall, after
notice to all parties and hearing, determine what constitutes an
accurate copy of the missing material and order it to be included

in a supplemental transcript.

(c) Inaccuracies in the Statement of Facts. Any inaccuracies

in the statement of facts may be corrected by agreement of the
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parties without-recertification by the court reporter. If'anz
dispute arises after filing in the appellate court as to whether
the statement of facts accurately discloses what occurred in the
trial court, the appelléfe court shall submit the matter to the
trial judge, who shall after notice to the parties and hearing,
settle the dispute and make the statement of facts conform to what

occurred in the trial court.

Notes and Comments

The rule has been rewritten to implement the amendments
transferring responsibility for the record from the appellant to
the trial court clerk and reporter and the appellate court.
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TRAP 56. DUTIES OF THE APPELLATE CLERK ON RECEIPT OF THE NOTICE OF
APPEAL AND RECORD.

(a) On Receiving Notice of Appeal. On receiving a copy of

the notice of appeal from the clerk of the trial court, the clerk

of the appellate court shall endorse on_it the time of receipt.

The clerk shail send notification of receipt of the notice of
appeal to the attorney in charge for all parties shown by the
notice of appeal, by any proof of service of the notice, and by any
docketing statement filed in accordance with Rule 57. The clerk
shall also notify any other attorney designétea pursuant to Rule

7(a) and any unrepresented party.

(al)’ Deeket—Numbers Proper and Timely Notice. on
receipt of the copy of the notice of appeal, the clerk shall
docket the appeal. Each case filed in a court of appeals
éhall be assigned a docket number that consists of four parts
separated by hyphens: (1) the number of the supreme—judieial
distriet—court of appeals district, (2) the last two digits of

the year in which the case is filed, (3) the number whieh—is

assigned to the case, and (4) the designation "CV" for civil

and "CRY for criminal cases. Baeh—ease—filed—in—the-eceourt—of
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(2) Defective or Improper Notice. If it seems to the

clerk that the notice is defective or that it was not filed in
time, the clerk shall notify the parties and the trial court clerk
of the defect so‘that the defect may be remedied if it can be. 1If,
after thirty days from such notification, no proper notice of
appeal has been received, the clerk shall refer the matter to the
appellate court, which shall make an appropriate order.

(b) On Receiving the Record. On receiving the transcript
from the trial court clerk or receiving the statement of facts from
the reportér, the appellate court clerk shall determine whether the
transcript complies with the reghirements of Rule 51 and whether
the statement of facts complies with the requirements of Rule 53.
If so, the clerk shall endorse on each the date of receipt, file
it, a i t arties of the filing and the date. not, the
clerk shall eﬁgorse on_the transcript or statement of facts the
date of receipt and return it to the trial court clerk or reporter,
specifying the defects, and instructing the clerk or reporter to
correct the defects and return it to the appellate court.

(c) _No Record Filed. On expiration of ninety days, or thirty
days in the case of an accelerated appeal, after the date the
judgment is signed without a proper transcript or statement of
facts being filed, the clerk shall so notify the parties and the
trial judge, trial court clerk or reporter. If, after thirty days
is received, the clerk shall refer the matter to the appellate
court, which shall make an appropriate order to avoid further delay
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and preserve e s of e parties. the trial court clerk's
failure t ile t transcript was the result of appellant's

ailure t a e clerk's fee for the transcript and appellant has

not filed an affidavit of inability to pay the costs as provided by
Rule 45, the appellate court, on motion and notice, or on the
court's own motion after notice to the appellant and after a
eason tuni cure and failure to cure may dismiss the
appeal for want of prosecution. If the transcript has been filed,
but no étatement of facts has been filed because the appellant has
failed to request a statement of facts or designate the evidence to

be included or has failed to pay the reporter's or the recorder's
fee or to make satisfactory arrangémentg for payment, and has not
filed an affidavit of inability to pay the costs as provided in
Rule 45, the appellate court on motion and notice, or on the

urt’® motio te tice to appellant, and after a
reasonable opportunity to cure and failure to cure, may consider
and decide the appeal without a statement of facts.

Notes and Comments

Comment to 1995 change: The rule is rewritten to implement the
amendments transferring responsibility for the record from the
appellant to the trial court clerk and reporter or recorder and the
appellate court and to provide for docketing the appeal on filing
of the notice of appeal.
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kK th appella court shal send the appel

docketing statement form which shall 1 clude a request for the

following information:
(1) I1f the appellant filing the statement is represented
by an attorney, the name of the appellant filing the statement
a e a e e e telecopi numbe
d t s identificati nu of the
appellant's attorney in charge and of one other attorney to
ecejive copie ape if so designated by the attorney in
charge;
epresent b ﬁt ne the name, a ess telephone
n of th ant;

Appellate Rules Report 99 March 13, 1995



(3) The date the notice of appeal was filed in the trial
court, and if by mail, the date of mailing;

(4) The name and county of the trial court, the name of
the judge who tried-tge case, and the date the judgment or
other order appealed from was signed;

(5) e date of filing of any motion for new trial
motion to modify the judgment, request for findings of fact,
motion to reinstate, or any other f£iling that could affect the

(6) The names of all other parties to the trial court's
judgment, and the names, addresses, telephone number, and
telecopier number of their attorneys in charge in the trial

court:
(7Y e, address, and tel e number of a other
o the al court!' judgment ot represented by an
attorney, and if the address and telephone number is not
that t ellant has made a diligent inqui but has

not been able to discover the address and telephone number;
(8) The general nature of the suit (personal injury, -

brea of contract, temporary injunction, etc.):

(9) Whether the appeal should be advanced for submission

or is accelerated pursuant to Rule 42 or other rules or

statutes;

(10) wWhether a statement of facts has been or will be
requested, and if the trial was electronically recorded, that

it was so recorded;
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(11) The name of the court reporter or recorder:

(12) whether appellant intends tb seek temporary oOr

ancillary relief pending the appeal;

(13) The date of filing of any affidavit of inability to
pay the costs of appeal ., the date of notice of the affidavit,
the date of filing of the contest, and the date of any order
overruling the contest;

u&lwWWUﬂﬁ

@MMM@

appeals.

(b) In criminal cases, upon receipt of the notice of appeal,
the clerk of the appellate court shall send to the party appealing,
a docketing statement form which shall include a request for the

following information:
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(1) If the party appealing is represented by an

attorney, the name of the appealing party and the name,
address, telephone number, telecopier number, and State Bar of
Texas identification number of the aggealing.garty's attorney
and whether the attorney is appointed or retained;

(2) If the party aggealing is not represented by an

attorne the name, address and telephone number of the
party;
(3) The date the notice of appeal was filed in the trial

court, and if by mail, the date of mailingg

(4) The name and county of the +rial court, the name of

the judge who tried the case, and the date the -judgment or

other order appealed from was signed;

(5) The date that sentence was imposed or suspended in

open_court, or the date that the judgment or order appealed
from was signe the judge:

(6) The date of filing of any motion for new trial,
motion in arrest of judgqment, or any other filing that could
affect the time for perfecti the appeal;

(7) The offense charged, the date of the offense, the
plea entered by the defendant, whether the trial was jury or
nonjury, the punishment assessed, and whether the appeal is

from a pretrial order:

(8) Whether the appeal involves the validity of any

statute, ordinance, Or rule;
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(9) Whether a statement of facts has been or will be

requested, and if the trial was electrically recorded, that it

was _so recorded;

(10) The name ég the court reporter or recorder:

(11) The date of filing of any affidavit of inability to
pay the costs of appeal, the date of notice of the affidavit,
and the date of any order overruling the contest;

(12) Any other information required by the appellate
court.

(c) Within ten days after receiving the docketing statement
form, the party appealing shall file and serve the docketin
statement.

{(d) An ty m i statement su le enti o

correcting the docketing statement.

{e) docke sta is for administrativ urposes

and does not affegt the jurisdiction of the appellate court.

Notes and Comments
Comment to 1995 change: Paragraph (a) of this rule has been

included in Rule 56(a), paragraph (b) is deleted and the entire
rule was rewritten.
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TRAP 59. VOLUNTARY DISMISSAL
(a) Civil Cases.

(1) The appellate court may finally dispose of an appeal

ef—wr%%—eﬁ—efrer as follows: |
(A) [No change.]
(B) [No change.]

(2) 1If no transcript has been filed, the agreement or
motion shall be accompanied by certified or sworn copies of
the judgment appealed from and of the appeal bond or other
doéﬂment perfecting or attempting to perfect the appeal er
wreit-ef-errer.

(32) [No change.]

(b) [No change.]
Notes and Comments

Comment to 1995 change: Paragraph (a) (2) is deleted.
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TRAP 60. INVOLUNTARY DISMISSAL

(a) Civil Cases. ‘3> If an appeal er—writ—eof—errer is

subject to dismissal for want of jurisdiction, or for want of

prosecution, or for failure of the appellant to comply with any

requirements of these rules, or any order of the court, or any

notice from the clerk requiring a response or other action within
a specified time, the—appelleemay—filea—nmotion—for-dismissal-er

court may, on motion and notice, or on its own motion after ten
ays' notice to a arties, dismiss the appeal or affi the

judament appealed from.

(b) [No change.]

Notes and Comments
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comment to 1995 change: Paragraph (a) is amended to delete the
reference to appeal by writ of error and to provide for the
dismissal of an appeal for failure to comply with the rules, a
court order, or a notice from the clerk. Paragraph (a) (2) is

deleted.
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Notes and Comments

The rule was repealed as unnecessary in

Ccomment to 1995 change:
tment of the same subject in the

light of comprehensive trea
Government Code.
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SECTION FIVE. —MOTIONS, BRIEFS, ARGUMENT,
AND SUBMISSION, DECISION, AND
REHEARING IN THE COURT OF APPEALS
—A-—MOTIONS—IN-THE-COURTS—OF-APPEALS

TRAP 70— MOTIONS—TO—POSTPONE-ARGUMENT {Repealed.]

Notes and Comments

Comment- to 1995 change: The provisions of Rule 70 have been
relocated to Rule 19(g) (5).
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Notes and Comments

comment to 1995 change: The provisions of Rule 71 have been

relocated to Rule 19(9g)(2).
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{Repealed.]

Notes and Comments

Comment to 1995 change: The provisions of Rule 70 have been
relocated to Rule 19(g) (1).
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Notes and Comments

The provisions of Rule 73 have been

comment to 1995 change:
relocated to Rule 19(g) (3).
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AB. BRIEFS AND ARGUMENT IN THE COURTS OF APPEALS
TRAP 74. REQUISITES OF BRIEFS
Briefs shall be brief. Briefs shall be filed with the €clerk

of the €court of aappeals. They shall be addressed to "The Court of

Appeals" of the eerreet district in which the aggeél is pending.

(a)
Identity of Parties and Counsel. A complete list of &he—pames—and
addresses—ef all parties to the trial court's final judgment and

the names and addresses of their counsel in the trial court, if

any, shall be listed at the beginning of the appellant's brief, so
that the members of the court may at once determine whether they
are disqualified to serve or should recuse themselves from
participating in the decision of the case and so that the clerk of
the court of appeals may properly notify the parties to the trial
court's final judgment or their counsel, if any, of the judgment

and all orders of the court of appeals. The brief shall include

also the address of any party not represented by an attorney, but
if the address is not known, shall certify that appellant's
attorney has made a diligent inquiry but has been unable to
discover it, and the certificate shall ive any available
information, such as the probable county of residence, that might
serve to identify and locate the unrepresented party. If the
appellant is not represented by an attorney, the certificate shall

be under oath.
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(b) [No change.]

(c) [No change.]

+4d)—Pointe-of-Errer-— A-statement—ef-the points—upenwhich-an

(d) 1Issues Presented. A statement of the issues or points

presented for review, expressed in the terms and circumstances of
the case but without unnecessary detail, shall be stated in short
and concise form and without argument or repetition. The statement

of an issue or point presented will be deemed to cover every

subsidiary question fairly included therein. Each issue or point
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should be supported by reference to the page(s) of the record where

the ruling or other matter complained of is shown.

(e) Brief of Appellee or Cross-Appellee. The brief of the
appellee or cross-appellee shall reply—to—the—peints—relied—upen

respond to the issues or poinﬁs raised by the appellant or cross-—
appellant in due order when practicable; and in civil cases, if—%he
an appellee or cross-appellee may_éeséres—%e complain of any ruling
or action of the trial courts his-brief-in—regard—teo—such—matters

by including in cross-points his or her brief.

When jddgment is rendered non obstante veredicto or

notwithstanding the findings of a dury on one or more gquestions,

the appellee may bring forward by cross-point an issue or point
that would have vitiated the verdict or would have prevented an
affirmance of the judgment had one been rendered the trial court
a ith the verdict, i udi alt not limited to the
point or issue that one or more of the jury's findings have
insufficient _su t in the evidence o are against the
overwhelming preponderance of the evidence as a matter of fact, and
the ground that the verdict and judgment based thereon should be
set aside because of improper arqument of counsel.
WQMMW—MM;

points as would vitiate the verdict waives the complaint not
brought forward. Notwithstanding the general preservation

requirements of Rule 52(a), if a cross-point requires additional

evidence, it is not necessary that the evidentiary hearing be held
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until after the appellate court determines that the cause be

remanded to consider such a cross-point.
In presenting cross-points, the appellee's brief in regard to

such matters shall follow substantially the form of the brief for
appellant. .

(f) Cross-Appeal. Unless the appeal is limited in accordance
with Rule 40(a) (5), an appellee may proceed as a cross-appellant by
jncluding cross-points in his or her brief complaining of any
ruling or action of the trial court as to any party to the trial

court's final judgment without perfecting a separate appeal.
(£g) Argument. A brief of the argument may present separately

or grouped the issues or the points relied upon for reversal. A
umma of the entire argument e included either er the

elimi statement at_t onclusion of the ie The
argument shall include: (1) a fair, condensed statement of the
facts pertinent to such jissues or points, with reference to the
pages in the record where the same may be found; and (2) such
discussion of the facts and the authorities relied upon as may be
requisite to maintain the point at issue. If complaint is made of
any part of the charge given or refused, such part of the charge
shall be set out in full. If complaint is made of the improper
admission or rejection of evidence, the substance of such evidence
so admitted or rejected shall be set out with references to the
pages of the record where the same may be found. Repetition or

prolixity of statement or argument must be avoided. Any statement

made by appellant in his original brief as to the facts or the
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record may be accepted by the court as correct unless challenged by

‘the opposing party.

(gh) Prayer for Relief. [No change.]

(i) Electronic Statement of Facts. When an electronic
statement of facts has been filed, the following rules shall apply:
(1) Appendix.__ Each party shall file separately in the

court of appeals at or before the time the party's brief is

due one copy of an appendix containing a typewritten or

printed transcription of all portions of the recorded
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statement of facts that the party considers relevant to the

jssues raised on appeal and may include one copy of relevant
exhibits. The appellee's appendix need not repeat any of the
evidence included in the appellant's appendix. Transcriptions

shall be presumed to be accurate unless objection is made.

The fo of the appendix and transcription shall conform to
any specifications of the Supreme Court concerning the form of

the statement o acts. Written notice of the filing of an

appendix must be given to all parties to the trial court's

final judgment at the time it is filed, together with a

specl ation the parts of the recorded statement of facts

included by reference to the counter numbers in the court
recorder's logs. Service of a copy of the appendix is not
required.

(2) Presumption._ The appellate court shall presume that

t onitte rom the appendice iled by the parties is

relevant to any of the issues raised or to disposition of the

appeal. T ellate court has no duty to review any part of
t ele i i

(3) Supplemental Appendix. The appellate court may
direct a party to file a supplemental appendix containing

additional portions of the recorded statement of facts and may

grant a party leave to do so.

(4) Inability to Pay.__Any party unable to pay the cost

of an appendix shall file the affidavit provided by Rule 45,
and in addition shall state in the affidavit (or a supplement)
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that the affiant does not have either the access to the

necessary equipment or the skill necessary to prepare the
appendix. If all contests to the affidavit are overruled, the
recorder shall transcribe or have transcribed such portions of
the recorded statement of facts as the party designates and
shall file it as that party's appendix.

(5) Inaccuracies.__Any inaccuracies in transcriptions of
the recorded statement of facts may be corrected by agreement
of the parties. Should any dispute arise after the statement
of ?fac;s or agy appendices are filed as to whether any
electronic recording or transcription of it accurately
discloses what occurred in the trial court, the appellate

cou may resolve the dispute b eviewing the recording or

the court may submit e matt the tri judge, who, after
ce t e pa es an a a sett the dispute
and make the statement of facts or transc tion conform to

what occurred in the trial court.

(6) Costs. he actual expense of appendices ut not

more than the amount prescribed for official reporters, shall

be taxed costs. The appellate court may disallow the cost
of portions of appendices that it considers surplusage or that
do not conform to any specifications prescribed by the Supreme

Court.

(kj) Appellant's Filing Date. [No change.]
(k) Failure of Appellant to File Brief. [No change.]

Appellate Rules Report 118 March 13, 1995



(rl) Appellee's or Cross-Appellee's Filing Dates. An

Aappellee or cross-appellee shall file his a brief within twenty-
five days after the filing of an appellant's or cross-appellant's
brief. In civil cases, when an appellant has failed to file his a
brief as provided in this rule, #%he gg appellee or cross-appellee
may, prier—te—the—eall—of-the—ease; file his a brief, which the
court may in its discretion regard as a correct presentation of the
case, and upon which it may, in its discretion, affirm the judgment
of the court below without examining the record.

(m) - Appellant's Brief in Reply. An appellant may file a

brief in reply to the appellee's brief confined to the issues or
points in the appellee's brief. A brief in reply shall not exceed
twenty-five paqges in lengt exclusive of pages containing the

ab of contents., index of authorities epl oints or issues

and any addend taini statutes les e ations, or the
ike. appe nt sha i i jef in reply within twenty-five

days after the filing of appellee's brief. A reply brief may
include a response to a cross-appeal.

(n) Modifications of Filing Time. Upon written motion
showing a reasonable explanation of the need for more time, the
court may grant either or both parties further time for filing
their respective briefs, and may extend the time for submission of
the case. The court may also shorten the time for filing briefs
and the submission of the cause in case of emergency, when in its

opinion the needs of justice require it. A motion for extension of

Appellate Rules Report 120 March 13, 1995



time to file a brief may be filed before or after the date the

brief is due.

(o) Amendment or Supplementation. Briefs may be amended or
supplemented at any time when justice requires upon such reasonable
terms as the court may prescribe, and if the court shall strike or
refuse to consider any part of a brief, the court shall on

reasonable terms allow the same to be amended or supplemented.

Should it appear before or after submission that the case has not
been properly presented in the brief or briefs, or that the law and

authorities have not been properly cited, it may decline to receive
the submission, or, if received, may set it aside and make such

orders as may be necessary to secure a more satisfactory submission

of the case.
(p) [No change.]

Notes and Comments

Comment to 1995 change: (1) Paragraph (a) is amended to limit the
requirement of listing of addresses of parties in the trial court
to those not represented by counsel. (2) Paragraph (d) is
rewritten and liberalized to provide for "issues or points" rather
than "points of error." (3) Paragraph (e) is amended to apply to
the cross-appelle, and to incorporate the provisions of Texas Rule
of Civil Procedure 324(c), concerning cross-points complaining of
jury findings disregarded by the trial court in rendering judgment,
with no substantive change. (4) Paragraph (f) regarding cross-
appeals is new. (5) Paragraph (g) (formerly paragraph (£) is
amended to permit the brief to include a summary of the entire
argument. (6) Former paragraphs (h), (i), and (j) are deleted and
their provisions are incorporated into Rule 4(c) and 4(d) as
amended. (7) Paragraph (i), regarding the electronic statement of
facts 1is new. (8) Paragraph (1) (formerly paragraph (m)) is
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amended to provide filing dates for the brief of the cross-
appellee. (9) Paragraph (m) is new. (10) The last sentence is
added to Paragraph (n). (11) Former paragraph (q) 1is deleted
deleted because of the service requirement in Rule 4(e) as amended.
(12) In addition to the changes noted above, former paragraphs (g),

(k),. and (1), have been redesignated (h), (j), and (k)
respectively. '
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TRAP 75. ORAL ARGUMENT

(a) Right to Argument. [Except as provided in paragraph (f),
Wwhen a case is properly prepared for submission, any party who has
filed briefs iﬁ accordance with the rules prescribed therefor and
who has made a timely request for oral argument under (f) hereof
may, upon the call of the case for submission, submit an oral
argument to the court.

(b) - (e) [No Change.]

(f) Request and Waiver. A party te—the-appeal desiring oral

argument shall £ile note a request for oral argument on the front
cover of that party's therefer—at the timehe files his brief in
the-ease. Failure of a party to file a request shall be deemed a
waiver of his fight to oral argument in the case. Although a party
waives his right to oral argument under this rule, the court of
appeal may nevertheless direct such party to appear and submit oral
argument on the submission date of the case.

The court of appeals may, in its discretion, advance civil or
criminal cases for submission without oral argument where oral
argument would not materially aid the court in the determination of
the issues of law and fact presented in the appeal. Notice of the
submission date of cases without oral argument shall be given by
the clerk in writing to all attbrneys of record, and to any party
to the appeal not presented by counsel, at least twenty-one days
prior to the submission date. The date of the notice shall be

deemed to be the date such notice is delivered into the custody of
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the United States Postal Service in a properly addressed post-paid

wrapper (envelope).

Notes and Comments

Comment to 1995'change: The exception in paragraph (a) is added.
The caption is added to paragraph (f) and the second paragraph of
amended to authorize the court to advance civil as well and

criminal cases without oral argument.
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€B. SUBMISSION IN THE COURTS OF APPEALS.
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SECTINN SIX. JUDGMENTS, OPINIONS AND REHEARING
A. JUDGMENTS IN THE COURTS OF APPEALS

TRAP 80. JUDGMENT OF THE COURT OF APPEALS

(a) Time. [No change.]

(b) Types of Judgment. The court of appeals may: (1) affirm
the judgment of the trial court belews; (2) modify the judgment of
the trial court belew by correcting or reforming it, and, as so
modified, affirm it;+ (3) reverse the judgment of the trial court
beltew and dismiss-the—ease—or render the judgment ex-deeree that
the trial court belew should have rendered;—er (4) reverse the

judgment of the trial court belew and remand the case for further

proceedings; (5) vacate the judgment of the trial court and dismiss
the case; or (6) dismiss the appeal.

(c) Remand in Interest of Justice. In cases in which the

urt eals u e sible e e c t of appeals
mand e _cause to t trial court fo noth rial in the
interest of justice.
(ed) Other Orders. In addition, the court of appeals may make
any other appropriate order, as the law and the nature of the case
may require.

(de) Presumptions in Criminal Cases. [No change. ]

Notes and Comments

Comment to 1995 change: Paragraph (b) is amended to specify all of
the types of judgments a court of appeals is authorized to render,
including dismissals. Paragraph (c) is added to codify the ability
of a court of appeals to remand the cause to the trial court "in
the interest of justice" if there is reversible error in the trial
ccourt's judgment. Paragraphs (c) and (d) are redeisgnated as
paragraph (d) and (e).
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TRAP 84. DAMAGES FOR DELAY IN CIVIL CASES

In civil cases where the court of appeals shall determine that
an appellant has taken an appeal or a relator has filed a petition
in an original proceeding for delay and without sufficient cause,
then the .court may, as part of its judgment, award each prevailing
appellee party an amount not to gxceed ten percent of the amount of
damages awarded to such appellee prevailing party as damages
against such appellant or relator. If there is no amount awarded
to the prevailing appellee party as money damages, then the court
may award, as part of its judgment, each prevailing appel}ee party
an amount not to exceed ten times the total taxable costs as
damages against such appellant or relator or, in original
proceedings, such other amount as the court deems just.

A request for damages pursuant to this rule, or an imposition
of such damages without request, shall not authorize the court to
consider allegations of error that have not been otherwise properly
preserved or presented for appellate review.

Notes and Comments

Comment to 1995 change: Penalties against relators in original
proceedings have been added.
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TRAR 86—MANDATE [Repealed. ]

Appellate Rules Report 128 March 13, 1995



Notes and Comments

Comment to 1995 change:

The provisions of former Rule 86 have been
relocated to Rule 23.
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B. OPINIONS BY THE COURTS OF APPEALS

TRAP 90. OPINIONS, PUBLICATION AND CITATION

(a) - (h) [No change.]

(i) Unpublished Opinions. Unpublished—eOpinions designated
"Not for publication" shall not be cited as authority by counsel or

by a court.
Notes and Comments
comment to 1995 change: The reference to "ynpublished opinions" in

paragraph (i) is deleted and a reference to opinions designated
"Not for publication" is inserted.
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TRAP 91. COPY OF OPINION AND JUDGMENT TO INTERESTED PARTIES AND
OTHER COURTS :

On the date an opinion of an appellate court is handegd down,
the clerk of the appellate court shall mail or deliver to the clerk
of the triai court, to the trial judge who tried the case, and to
the state and each of the defendants in a criminal case, and in a
civil case to each of the parties to the trial court's final
judgment in-a—eivil-ease, a copy of the opinion handed down by the

appellate court and a copy of the judgment rendered by the

appellate court as entered in the minutes. Delivery to a party
having counsel indicated of record shall be made to counsel. The
clerk of the trial court shall file a copy of the opinion among the
papers of the cause in such court. When there is more than one
attorney for a party, the attorneys may designate in advance the
ene—te attorney in charge to whom the copies of the opinion and
judgment shall be mailed. In criminal cases, copies shall also be
provided to the State Prosecuting Attorney, P. 0. Box 12405,
Austin, Texas 78711 and to thé Clerk of the Court of Criminal
Appeals.
Notes and Comments

Comment to 1995 change: The rule has been made to conform to the
provision for designation of attorney in charge in Rule 7(a).
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C. REHEARING IN THE COURTS OF APPEALS

TRAP 100. MOTION AND FURTHER MOTION FOR REHEARING

(a) Motion for Rehearing. Any party to the trial court's
final judgment deéiring a rehearing of any mattef determined by a
court of appeals or any panel thereof must, within fifteen days
after the date of_rendition of the judgment or decision of the
court, file with the clerk of the court a motion in writing for a
rehearing, in which the points relied upon for the rehearing shall
be distinctly specified.

(b) - (g) [No change.]

Notes and Comments

Comment to 1995 change: The amendment to paragraph (a) clarifies
the right of a party to the trial court's final judgment to file a
motion for rehearing, if that party is aggrieved by the court of

appeals judgment, as a prerequisite to filing an application for
writ of error that challenges the action taken by the court of

appeals.
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SECTION EIGHT. ORIGINAL PROCEEDINGS IN CIVIL CASES
TRAP 120. HABRAS—CORPUS ORIGINAL PROCEEDINGS IN CIVIL CASES
(a) Commencement. An petitien original proceeding seeking
the—issuanee—of extraordinary relief in an appellate court in a
civil case, including a writ of habeas corpus, mandamus,

prohibition, or injunction, shall be presented—te commenced by

filing with the clerk ef——ehe——appe%%aeer—eeef%r—aafwgr—iaﬁﬁb—%he
appfepf*a%e—depes&%—fer—ees%e——as—pfevtded—&a—au&e—&ar documents

containing the following requisites:
(Pl) Petition. The petition shall be in the following form
and shall contain the following information:
(¥A) Parties.
(i) The party seeking #he—writ relief shall be
deneminated named relator.

(ii) £ aAny judge, court, tribunal, officer, or

eaeh—respondent—and—real—party —in—interest. person

against whom relief is sought for an act or omission in

his or her official capacity shall be named a respondent,
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out his or her name shall not be included in the title of

the proceeding.

interested—parties the relief sought shall be named a
respondent.

(iv) The names, addresses, and telephone numbers of
all realtors and respondents and all attorneys
representing those parties in any underlying cause
feferred to in the petition shall be stated. The address
and telephone number of a party represented by counsel in
the underlying cause need not be stated.

(B) Jurisdiction.
(i) Authority. The petition shall cite the particular
statute or other authority giving the court jurisdiction

to grant original relief.

(6ii) Habeas Corpus. If a writ of habeas corpus is
sought, Pthe petition shall be—aceompanied—by-preof—of
restraint—ef-the show that relator is restrained of his
or her liberty.

(iii) Inadequacy of Legal Remedy. In other original

proceedings relating to an underlying cause, the petition
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shall state the facts showing that relator has no

adequate remedy by appeal or other legal remedy.

(eiv) = Concurrent Jurisdiction. Whéa If the Supreme
Court and ene—er—mere the courts of appeals axe
autherised—teo-exereise have concurrent jurisdiction-ewvesr
matters—efhabeas—eerpus, the petition seeking—issuance
ef-the-writ shall £irst be presented first to a the court
of appeals unless there is a compelling reason not to do
so. The A petition fer—writ-ef habeas—eeorpus filed in
the Supreme Court shall state the date of any
presentation to a the court of appeals and that court's
action on the petition or the compelling reason that the
petition was not first presented to fhe court of appeals.
U ior i e B BB B e e ints
(4C) Facts. The petition shall set—ferth—in—a state
concisely and pesitive—manner—a—summary—of without argument
the facts necessary to establish a compelling necessity for
and relator's right to the relief sought, including a summary
of the relevant proceedings in any underlying cause. All
factual statements shall be verified by affidavit made on
personal knowledge showing that the affiant is competent to

testify to the matters stated.

” W R 7 > Y s
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(5D) Argument and Authorities. The petition shall
contain a brief of the argument, including a statement of the
issues or points presented as the basis for relief together
with argument and authorities supporting relator's right to
the relief sought in conformity with the requirements of Rule

74 if in the court of appeals and Rule 131 if in the Supreme

Court.

(PE) Prayer. The petition shall state the particular

relief sought and the the-basis—fer—the—relief;—aswellasthe

(3F) Certificate of Service. The petition shall contain

a certificate of service upon all respendents interested

parties or a certificate explaining the absence of service.

#
7

g

Pront cuntent RHiulé 1202 ana roriner iXute 74 vtz

(52) Deposit. The—depesit—for—eests A filing fee shall
be made paid as provided in Rule 13.

(43) Record and-RelevantExhibits. The petitionshall-be
aceompanied—by relator shall prepare and file with the
petition one copy of a record consisting of a certified or

sworn copy of the order complained of and—ether—relevant
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exhibits and also, if in the Supreme Court, the order or
opinion of the court of appeals, if any. The record shall
also contain any filed paper material to the relator's claim
for relief, together with that portion of the evidence
presented in any underlying proceeding, in a properly

authenticated form, necessary to demonstrate the relator's

right to the relief sought. FThe—petition—shall—be
aceompanied—by If a writ of habeas corpus is sought, the

record shall contain proof of restraint of the relator. The
record shall not include more of the proceedings than is
necéssary, and it shall not be presumed that anything omitted
from the record, including any additional record filed by the

respondent, is relevant.

(b) Service. Relator shall promptly serve upon each

respondent and—each—real—party—in—interest a copy of the metien

petition—brief and record. If the relator seeks temporary or

emergency relief other than a writ of habeas corpus, the relator

shall immediately notify or make a diligent effort to notify each

respondent of the filing of the petition. Service on a party

represented by counsel in the underlying cause, if an underlying

cause is referred to in the petition, shall be made on counsel.

(dec) Action on Petition.
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(1) Habeas Corpus. If the court is of the tentative
opinion that the—writ-sheuld—issue relator is entitled to the
relief sought, the court will set the amount of a bond to be
executed by relator as a condition of release, order relator
released on execution and filing of the bond, and schedule the
petitien—for oral argument on the petition. Otherwise, the

court shall deny the weit relief sought without further

hearing.

(2) Other Original Proceedings. In any other original

proceeding ®the court may request that respondents er—the-real

party—in—interest submit a reply to the petition, and in that

event, the clerk will so notify all identified parties. When

préef—ﬁe%iee—%e—4ﬂur—respeaéea%r If the court is of the

tentative opinion that relator is entitled to the relief
sought, 3 3 3 7

pe%i%éea—5é%eéT-aad—%he—eauee—p&aeeé—apeﬂ—%he—éeeke% or that
a serious question concerning such relief requires further
consideration, the court will schedule oral argument on the
petition. Otherwise, the motien petition will be everruled

denied. Before setting oral argument, and without the notice

provided by paragraph (e), the court or any justice acting for
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the court may hold an informal conference with the parties, in
person or by telephone, at which the respondents or their
counsel are invited by telephone or other expedited
communication to state orally any objection to further
consideration of the petition and any information that may
help the court make an expeditious disposition of the

petition, including a convenient time for oral argument.

(3) In the Supreme Court. In cases over which the
Supreme Court has mandamus,—habeas—eorpus;—er—prehibitien

original jurisdiction to issue writs of mandamus, prohibition,
or injunction, and in which the aetien—er order of <+he
respendent a lower court complained of is in conflict with an
opinion of the Supreme Court or 1is contrary to the
Constitution, a statute, or a rule of civil or appellate
procedure, the Supreme Court may egrant—leave—teo—£ile—the
petitien—and—may, after respondents and—any—real—party—in
interest—have has had an opportunity to file an answer as
provided by paragraph (ef) ef—Rule—3i231,—without—hearing
argument, grant ehe—wr-i-t—and—maee—saeh—eréefs—-ka—wﬁt—rng—as
may—be—appropriate leave to file the relief sought without

hearing argument.

(d) Temporary Relief. If the facts stated in the petition

show that relator will be prejudiced unless immediate temporary
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relief is granted, the court may, without notice to respondents,
grant such temporary relief after—granting-the-motionforleave—teo
£ile, witheut-notice—to-respendents,— as the exigencies of the case
require. The court may require a bond for the protection of the
adverse nparti’feks ~as a qqndition of temporary relief. Whenever
practicgble,_befq;g,granting the any immediate relief without the
notice,p:9viq§d¢§X pa:agraph (e),,the court or any justice acting
for the court shall hold an informél conference with the parties,
in person or by telephone, at which the respondents, in any
underlying proceeding, or their counsel are invited by telephone or
other expedited communication to state orally any objection to the
immediate religf sought and any suggestions concerning the amount
of the bond and the time for oral argument. The appellate court
may but is not required to invite the trial judge in the underlying
proceeding to participate in the conference. No stay of an
underlying proceeding shall be ordered without such a conference.
An order granﬁing temporary relief shall be effective until the

final decision of the case, unless vacated or modified.

(@) Notification by—Clexk. The clerk shall notify by mail
all identified parties er and their attorneys ef—reeeord, if
represented by counsel, of the aetien—efthe—eeurt filing of the
petition and ef the date set for oral argument, if oral argument is

set. In-the-event—oral-argument—is—set; relateor—shall—immediately
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maiting—thenetice—of—the—£iling, At least five days before the
date set for oral argument, respondents a-ad—-aﬁy—feai—pa-f‘ey

interest,—separately—er—Jjeintly, may file with the clerk and serve
upon the relator an answer—a—bkrief—eof —autherities,—eoppesing
e-x-h-z.—b-tesra-nd— containing a verified statement of any undisputed

facts material to the proceeding and a brief of authorities, and
may also file an additional record containing exhibits relied on by
respondents. The court in its discretion may shorten or extend the
time. The repl¥ answer and additional record shall comply with the
requirements set forth herein in this rule for the relator's
petition and record, so far as applicable. In—the-event-the-metien

(g) Groundless Petition or Misleading Statement or Record.

If the petition is so clearly groundless as to indicate that the
proceeding is not brought in good faith or that it is brought for
delay of an underlying proceeding or if any party makes a factual
statement in the petition or answer or files a record that is
misleading, either by way of a gross affirmative misstatement or an

omission of obviously important and material facts, the court may,
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on motion and notice or on the court's own motion, after notice,
impose a penalty as provided by Rule 84 if in the court of appeals

or Rule 182(b) if in the Supreme Court.

(gh) Oxrder of the Court. If, after hearing argument, the
court determines that £he—wit all or part of the relief sought by
relator should be granted, it shall ernter issue an order to that
effect. Otherwise, the court shall deny relief. If the court
denies the relief sought, the court shall remand relator to custody
and direet order the clerk to issue an order of commitment—=;if
realtor is not available for return to custody+ pursuant to the
order of commitment, the court may declare the bond to be forfeited

and render judgment accordingly against the surety.

(ki) Notice of Order. When the appellate court grants,

or denies the

relief sought in the petition, or dismisses the petitioh, or grants

or overrules a motion for rehearing, the clerk of the court shall

notify counsel for the parties er—their-atterneys—of—reeord and any

unrepresented parties by sending them a letter by first-class mail.
Notes and Comments

Comment to 1995 change: Rules 120, 121, and 122 have been
consolidated and condensed into this rule. The procedure in all
original proceedings has been made more nearly uniform. The
principal substantive changes are: (1) The motion for leave to
file and the court's granting of leave before filing of the
petition have been abolished; (2) the documents to be filed by the
relator have been reduced to a petition and a record containing
proceedings in the underlying cause; (3) the petition is required
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to contain a statement of jurisdiction, a statement of facts, a
brief of argument and authorities, and a prayer for relief; (4) any
real party in interest is required to be made a respondent; (5) no
judge or officer against whom relief is sought is permitted to be
named in the title of the proceeding; (6) the provisions for
filing, copies, and some of the provisions for service have been
incorporated into Rule 4; (7) service on any party represented by
counsel in an underlying cause is authorized to be made on counsel;
(8) the court is authorized to hold an informal conference with the
parties before setting argument on the petition and is required to
do so, if practicable, before granting temporary relief.

Appellate Rules Report 143 March 13, 1995



Appellate Rules Report 144 March 13, 1995



March 13, 1995

Appellate Rules Report 145



'Appellate Rules Report 146 March 13, 1995



Notes and Comments

Comment to 1995 change:
relocated to Rule 120.
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Notes and Comments

Comment to 1995 change: The provisions of Rule 122 have been
relocated to Rule 120.
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SECTION NINE. —APPLICATION-FOR-WRIT-OF-ERROR—ANB—BRIEFIN
RESPONSE BRIEFS, ARGUMENT, SUBMISSION, DECISION, AND REHEARING
IN THE SUPREME COURT

A. BRIEFS AND ARGUMENT IN THE SUPREME COURT
TRAP 130. FILING OF APPLICATION IN COURT OF APPEALS
(a) ([No change.]

(b) Number—of Cepies; Time and Place of Filing. Fwelve

eepies—ef—£The application shall be filed with the €clerk of the
ecourt of Aappeals that delivered the decision within thirty days
after the day the judgment and opinion are issued or within thirty
days after the day the last timely motion for rehearing is
overruled ruling on all timely filed motions for rehearing. An
application filed prior to the filing of a motion for rehearing by
a party shall not preclude a party, including the party filing the
application, from filing a motion for rehearing, or the court of
appeals from ruling on such motion. An application filed prior to
the last ruling on all timely filed motions for rehearing shall be
deemed to have’been filed on the date of but subsequent to the last
ruling on any such motion.

(c) Successive Applications. If any party files an appli-
cation within the time specified or as extended by the Supreme
Court any other party who was entitled to file an application may
do so within forty days after the overruling of the last timely
motion for rehearing filed by any party or within ten days after

the filing of any preceding application, whichever is the later

date.
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Notes and Comments

Comment to 1995 change: (1) The provision for copies has been
moved to amended Rule 4(c) (2). (2) Paragraph (c) has been amended
to permit a successive application to be filed within ten days
after any preceding application, though later than forty days after
the order overruling the last motion for rehearing. (3) Former
paragraph (d) has been deleted and its provisions have been
included in amended Rule 19(g) (3).
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TRAP 131. REQUISITES OF APPLICATIONS

The application for writ of error shall be addressed to "The
Supreme Court of Texas," and shall state thé name of the party or
- parties applying for the writ. The parties shall be designated as
"Petitioner" and "Respondent." Applications for writs of error
shall be as brief as possible. The respondent should file a brief
in response. The application shall contain the following:

(a) Names Identity of All Parties to the Trial Court’s Final
Ju nt. A complete list of #+he—names—and—addresses—ef all

parties to the trial court's final judgment and the names and

addresses of their counsel in the trial court, if any, shall be

listed on the first page of the application, so that the members of

the court may at once determine whetﬁer they are disqualified to
serve or should recuse themselves from participation in the
decision of the case and so that the clerk of the court may
properly notify the parties to the trial court's final judgment or

their counsel, if any, of the judgment and all orders of the

Supreme Court. The application shall include also the address of
any party not represented by an attorney, but if the address is not
known, shall certify that petitioner's attorney has made a diligent
inguirz but has been unable to discover it, and the certificate
shall give any available information, such as the probable city or
county of residence, that might serve to identify and locate the
unrepresented party. If the petitioner is not represented by an

attorney, the certificate shall be under oath.
(b) [No change. ]
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(c) Statement of the Case. The application should contain a
brief general statement of the nature of the suit, -- for instance,
whether it is a suit for damages, on a note, or in trespass to try

title, and that the statement as contained in the opinion of the

court of appeals is correct, except in the particulars pointed out.

any+)t Such statement should seldom exceed one-half page. The
details of the case should be reserved to be stated in connection
with the points to which they are pertinent.
(d) ([No éhange.]
(e) -Peints—of-Errer. Issues Presented. A statementvof the
jssues or points upen-whiech—the-applieatien-is—predieated presented
o eview, expresse n t terms and circumstances of the case
but without unnecessary detail, shall be stated in short and
concise form and without argument and—be—separately—numbered Or
repetition. The Statement of an issue or point presented will be
deemed to cover every subsidiary question fairly included therein.
In—parenthesis—after—each—peint,; Each issue or point should be
supported by reference shall-be—made to the page(s) of the record
where the ruling or other matter complained of is te—be—feund

shown. Whether the matter complained of originated in the trial

court or in the court of appeals, it shall be assigned as error in

the motion for rehearing in the court of appeals. Peints—will—be
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(£) Brief of the Argument. The brief of the argument may

present separately, or grouped if germane, the issues or points ef
errer relied upon for reversal, the argument to include such
pertinent statements from the record as may be requisite, together
with page references and such discussion of the authorities as is

deemed necessary to make clear the issues or points ef—errer

complained of. A summary of the argument may be included either
after the statement of the case or at the conclusion of the brief.

The opinion of the court of appeals will be considered with the
application, and statements therein, if accepted by counsel as
correct, need not be repeated.

(g) [No change.]

(h) ([No change.]

(3i) Court May Require Application Redrawn. If any brief or
application for writ of error is unnecessarily lengthy or not
prepared in conformity with these rules, the Supreme Court may

require same to be redrawn.
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Notes and Comments

Comment to 1995 change: (1) Paragraph (a) has been amended to-
relieve counsel of the requirement to include the addresses of
parties represented by attorneys and to permit counsel to make a
certificate of diligent inquiry if the address of an unrepresented
party is not known. (2) Paragraph (e) has been rewritten to
provide for "issues or points" rather than "points of error." (3)
Former paragraph (i) has been stricken because it duplicates Rule

4(d) (3).
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TRAP 132. FILING AND DOCKETING APPLICATION IN SUPREME COURT

(a) Duty of Clerk of Court of Appeals. When an application
fof writ of error to the Supreme Court is filed with the €clerk of
the €court of Ag_pbeals . ke the clerk shall record the filing of the
application, and shall, after the court of appeals has ruled on all
timely filed motions for rehearing, promptly forward it to the
Clerk of the Supreme Court with the original record in the case and
the opinion of the court of appeals, the motions filed in the case,
and certified copies of the judgment and orders of the court of
appeals. The clerk need not forward any exhibits that are not
documentary in nature unless ordered to do so by the Supreme Court.

(b) Expenses. The party applying for the writ of error shall
deposit with the €clerk of the €court of Aappeals a sum sufficient
to pay the expressage or carriage of the record to and from the
Clerk of the Sﬁpreme Court. |

(c) Duty of the Clerk of the Supreme Court. The Clerk of the
Supreme Court shall receive the application for writ of error,
shall file it and the accgmpanying record from the court of
appeals, and shall enter the filing upon the docket, but he the

clerk shall not be required to receive the application and record

from the post office or express office unless the postage or
express charges shall have been paid. The clerk shall notify each
party to the trial court's final judgment, as listed on the first

page of the application, by letter of the filing of the application
in the Supreme Court, and the clerk shall send copies of the
opinion and all orders of the Supreme Court to all such parties.
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Notification to parties having counsel indicated of record shall be
made to ee%ase% the attorney in charge, as defined by Rule 7(a).
Notes and Comments
comment to 1995 change: Paragraph (c) has been amended to make

explicit the clerk's duty to notify the attorney in charge of
opinions and orders of the Court.
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TRAP 136. BRIEFS OF RESPONDENTS AND OTHERS

(a) - (g) [No change.]

Notes and Comments

Comment to 1995 change: Former paragraph (h) has been deleted and
its provisions have been included in amended Rule 4(e).
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TRAP 137. PETITIONER'S BRIEF IN REPLY

Petitioner may file a brief in reply to the respondent's brief
confined to the issues or points in the application for writ of
error. Petitioner's brief in reply shall not exceed twenty-five
pages in length, exclusive of pages containing the table of
contents, index of authorities, reply points or issues, and any

addendum containing statutes, rules, requlations, or the like.

Notes and Comments

Comment to 1995 change: New Rule.
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(Entire Section Repealed.]

Notes and Comments:

Comment to 1995 change: The provisions of former Rule 160 have
been incorporated into Rule 19(g) (4).
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SECTION THIRTEEN. DECSISION;—JUDGMENTS AND-MANDATE
IN THE SUPREME COURT

TRAP 180. DECISION
(a) Types of Judgment In—eaech—eause;—€The Supreme Court

shall-either may: (1) affirm the judgment of the court of appeals+
er; (2) modify the judgment of the court of appeals by correcting
or reforming the judgment and, as so modified, affirm the judgment
of the court of appeals: (3) reverse the judgment of the court of
appeals and render sueh the judgment as that the court of appeals
should have rendered+—e¥; (4) reverse the judgment of the court of
appeals gﬁd remand the cause to the court of appeals or the trial
court for further proceedings:; (5) vacate the judgments of the
court of appeals and trial court and dismiss the cause; or (6) if

t Supre Court o exas or the United States Supreme Court has

announced a relevant new rule of law after the trial court or the
court of appeals rendered its judgment, vacate the judgment of the

ourt of appe and remand the cause to the court of appeals f

further proceedings in light of the newly announced rule of law ex

(b) Remand in the Interest of Justice._  In all cases in which

Supre urt reverses the -judgment of the court of appeals
Supre o ma e the cause to t trial court
anothe jal in the interest of justice
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(c¢) Other Orders. In addition, the court of appeals may make

any other appropriate order, as the law and the nature of the case
ay _require

Notes and Comments
Comment to 1995 change: The rule is rewritten to clarify the types

of judgments and orders that the Supreme Court may make including
a remand to the court of appeals if a new rule of law is announced.
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TRAP 182. JUDGMEﬁT ON AFFIRMANCE OR RENDITION

(a) [No change.]

(b) Damages for Delay. Whenever the Supreme Court shall
determine that gg application for writ of error g; an original
proceeding has been taken for delay and without sufficient cause,
then the court may award each prevailing respondent an amount not
to exceed ten peréent of the amount of damages awarded to such
respondent as damages against such petitioner or relator.

A request for'damages pursuant to this rule, or an imposition
of such damages without request, shall not authorize the court to
consider allegations of error that have not been otherwise properly
preserved or presented for review.

Notes and Comments

Comment to 1995 change: The sanctions provision has been extended
to original proceedings.
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TRAP 184. REVERSAL AND REMAND

(a) & (b) [No change.]

(c) Nature of Remand. If the judgment of a court of appeals
shall be reversed, the Su—preme Court may remand the case either to

the court of appeals from which it came or to the trial court for

another trial. In order to obtain a remand to the court of appeals
for consideration of factual sufficiency points or other points
briefed but not considered by the court of appeals, it is not
necessary that such points be briefed in the Supreme Court if a

request is made for such relief in the Supreme Court, either

originally or on motion for rehearing.

Notes and Comments

Comment to 1995 change: The last sentence of paragraph (c) is new
and is intended to change the rule announced in Davis v. City of
San Antonio, 752 S.W.2d 518, 521-22 (Tex. 1988).
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STRAD 186-——MANDATE [Repealed. ]

Notes and Comments
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Comment to 1995 change: The provisions of former Rule 186 havé
been relocated to Rule 23. '
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SECTION FOURTEEN. -MOTION-FOR-REHEARING IN THE SUPREME COURT
TRAP 190. MOTION FOR REHEARING
(a) [No change.]
(b) Contents -and-Serwiee. [No change.]
(c), (d) and (e). [No change.]
Notes and Comments

comment to 1995 change: (1) Paragraph (b) is amended to delete
the requirement to name the attorneys or parties since Rule 74
already requires that information. (2) Paragraph (b) is amended to
delete the service requirement since Rule 4 provides for service.
(3) Former paragraph (c) is deleted and the remaining paragraphs
renumbered. (4) The date for filing the response is based on the
date of service rather than the date of the notice in paragraph (c)

(formerly paragraph (4)).

Appellate Rules Report 166 March 13, 1995



TRAP 202. DISCRETIONARY REVIEW WITH PETITION

(a) [No change.]

(b) The original petition shall be filgd with the €eclerk of
the €court of Aappeals which delivered the decision within 30 days
after the day the judgment is entered or within 30 days after the

day the last timely motion for rehearing is overruled. If the

court of appeals issues a judgment or opinion that is in any
respect different from its original or previous judgment or
opinion, the petition shall be filed within 30 days after the day
the court of appeals issues the corrected or modified opinion or
judgment.
(c) - (1) [No change.]
Notes and Comments

Comment to 1995 change: The second sentence is new.
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SECTION SIXTEEN. DIRECT APPEALS AND EXTRAORDINARY MATTERS,
: IN THE COURT OF CRIMINAL APPEALS, INCLUDING —
POST CONVICTION APPLICATIONS FOR WRIT OF HABEAS CORPUS
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TRAR-231-—MANDATE [Repealed.]

Notes and Commnents

Comment . to 1995 change: The provisions of Rule 231 have been
recloated to Rule 23.
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TRAP 232 STAY-OF-MANDATE [Repealed. ]

Notes and Comments

comment to 1995 change: The provisions of Rule 232 have been
recloated to Rule 23.
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. ORDER
OF THE SUPREME COURT OF TEXAS
DIRECTING THE FORM OF THE RECORD ON APPEAL IN CIVIL CASES.

Pursuant to the provisions of Rules 51(c) and 53(h}),

Tex.R.App.p., the Supreme Court of Texas directs that, in the event
of an appeal from a trial court to an appellate court in a civil
case, the clerk shall prepare a record consisting of a transcript
and a statement of facts in accordance with applicable Rules in the

following format:
(A) Transcript

Lli The clerk shall collect all proceedings, instruments, and
other papers (a) specified in Rule 5i(a), TEX.R.APP.P., (b)
designated by the parties pursuant to Rule 51(b), TEX.R.APP.P., and

dered by the ia dge to be included in the transcript.
Each proceeding, instrument, and other paper shall clearly show the
date of filing. As far as practicable, each order and judgment
shall show the date of signing by the judge, as well as date of
entry in the minutes. The clerk shall then make a legible copy, on
8% b inch pape of all such proceedings, instruments, and
other papers and arrange the copies in ascending chronological
order, by date of filing or occurrence, with each proceeding,
instrument, or other paper beginning at the top of a page
separating each proceeding, instrument, or other paper one from
another in such a manner that each is readily distingquishable. The
clerk shall then consecutively number the pages of the transcript
in the bottom right-hand corner of each page and bind them ¢he
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eepies in a heavy cover in such a manner that, when opened, the
transcript will 1lie flat. The clerk shall include only those
papers specified in Rule 51(a), specifically designated by the
parties according ﬁo their titles, or ordered inclﬁded by the trial

judge, and shall disregard general designations, such as "all
pleadings." "all other filed papers," and the like. The clerk

shall not include briefs, memoranda of authorities, citations,
subpoenas, interrogatories, answers to interrogatories, and the

s

unless ea jtem is specifically designated by the title.

(2) The clerk shall designate the transcript "Record, Volume

" the anscript consists of more than one volume, the
irst v e of the transcript shall be designated "Record, Volume
" c vo a be designated "Record, Volume 1.2,"
and so forth, so that the transcript may be cited in the briefs

simply as, for example, "Rl 543" or “Tr 543%7.
(3) The front cover of the first volume of the transcript
e wi information and in substantially the

wi orm:
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TRANSCRIPT

RECORD, VOLUME 1 (OR VOLUME 1.1 OF VOLUMES)

(Trial Court) No.

In the District (County) Court
of County, Texas,
Honorable - . Judge Presiding.

. Appellant(s)

ys.

., Appellee(s)

Appealed to the
(Supreme Court of Texas at Austin, Texas

or Court of Appeals for the Court of Appeals District
of Texas, at . Texas).

Appellate Attorney for Appellant(s): Appellate Attorney for Appellee(s):
‘{(name) {name)
(address) (address)
Telephone# Telephone#
FAX # FAX #
SBOT# SBOT#

Delivered to (Supreme Court of Texas at Austin, Texas or Court of

Appeals for the Court of Appeals District of Texas, at
. Texas) on the day of . 19 .

(signature)
(name of clerk)

(title)
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(Appellate Court) Cause No.

jled in the (Supreme Court of Texas at Austin, Texas or Court of

Appeals for the Court of Appeals District of Texas, at
. Texas) this day of L 19 .
LClerk
By ., Deputy

The front.cover of the second and subseggent volumes of the
transcript sha;l include the same information and be in

substantia the same fo as that set forth above, except that

second and subsequent volumes may, but need not, include statements
of delivery and filing.

(4) The clerk shall prepare and include on the first pages of the
transcript a detailed index identifying each proceeding,
instrument, or other paper included in the transcript as it is
denominated, the date of occurrence or filing, and the page where

) ars inde ust co the der in whi
e n e s t er t in alphabetica
order. The index shall be double spaced.
(5) After the index, the clerk shall include a caption in .
substantia the owing terms:

T State of Texa 8
s

County of

In the (County Court of Judicial
District Court) of county, Texas, the
Honorable . sitting as Judge of said

Court, the following proceedings were held and the

following instruments and other papers were filed in this
cause, to wit:

No.

IN THE COURT

<
0"
0 |0 (03 |3 |

COUNTY, TEXAS
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(6) The transcript shall conclude with a certificate in

substantially the following form:

The State of Texas §
County of s

I, ' .. Clerk of the
Court of County,
Texas. do hereby certify that the above and
foregoing proceedings, instruments, and other
papers contained in Volume . Pages .
inclusive, to which this certification is
attached and made a part thereof, are all the
original true and correct copies of all
proceedings, instruments, and other papers
specified by Rule 51(a), TEX.R.APP.P., all
proceedings, instruments, and other papers
specified by Rule S1(a), TEX.R.APP, and all
proceedings, instruments, and other papers the
trial judge ordered included in the transcript

in Cause No. ., stvled
V. in said
court.
GIVEN UNDER MY HAND AND SEAL at my office in
, Texas this day of
.19 .
(clerk)
(title)
By . Deputy

(7) In the event of a flagrant violation of this Order in the
preparation of a transcript, on motion of a party or sua sponte,
the appellate court may require the clerk to amend the transcript
or to_prepare a new transcript in proper form at his or her own
expense. In such event, the clerk may be further required to
provide, at his or her own expense, a copy of the amended or new
transcript to all parties who have previously made a copy of the

original, defective transcript.
(B) STATEMENT OF FACTS

(1) Unless an electronically recorded statement of facts is

made and filed in accordance with Rule 53(0), the court reporter
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(d) Each separate proceeding and hearing (pretrial
hearing, voir dire, trial on the merits, etc.) shall be
~§ggng in a separate volume or as many volumes as

eve each from being over two inches

thick.
{e) + page of the rst volume of the statement

suc roceeding or hearing shall be

numbered "1" and each following page relating to the same

oce o earin whether in the first or a

subsequent volume, shall be numbered consecutively at the

top right-hand corner of the page, so that padge

references will be sufficient without referring to the
particular volume number.
(f) Each volume of the statement of facts shall be

securely bound on the left margin.

Appellate Rules Keport 176 March 13, 1995



(g) The court reporter shall designate the statement of

facts "Record, Volume 2" of the record. If the statement

of facts consists of more than one volume, the first
volume of the statement of facts shali'be'designated
"Record, Volume 2.1," the second volume shall be
designated "Record, Volume 2.2," the third volume shall
be designated Volume 2.3, and so forth, so that the

statement of facts may be cited simply as, for example,
"R2 587" or "SF 587".

(2) - The front cover page of each volume of the statement of
facts shall include the following information and be_ in

substantially the following form:
(Trial Court) No.

E O _I s IN THE COURT
s
vS. s
S

(NAME OF DEFENDANT) s oF COUNTY, TEXAS

: STATEMENT OF FACTS
RECORD, VOLUME 2 (OR VOLUME 2.1 OF VOLUMES

APPEARANCES:
- Attorney for Plaintiff(s): Attorney for Defendant(s):
{(name) {name)
(address) (address)
Telephone# Telephone#
FAX # FAX £
SBOT# SBOT#
on _the day_of . 19 , the above entitled

and numbered cause came on_ to be heard (for trial) in the said

Court, Honorable (name of Judge presiding), Judge Presiding, and
following proceedings were held, to wit: :
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(3) The court reporter shall include an index of the

showi the following information in substantially the followin

INDEX OF TESTIMONY

Witness Direct Cross Re-Direct Re-Cross
John Doe 4 8 16 20
ster jindex o e testimony of all witnesses shall be included

in the statement of facts at the beginning of the first volume or

s separate volume.

(4) he court reporter shall also include a index of the

exhibits at the beginning of each volume of the statement of facts

showing the following information in substantially the following
form:
INDEX OF EXHIBITS
Exhibit#  Description Marked Identified Offered Received
DX 1 Copy of Judgment —3 — 4 —35 —6

A master index of the exhibits shall be igcluded in the statement
of facts at the beginning of the first volume or as a separate
volume.

5 Unless ordered otherwvise ursuant t Rule 53(e
TEX.R.APP.P., neither physical evidence nor original exhibits are
to _be included in the record on appeal. Each item of physical
evidence shall be described on a separate piece of paper in such a

manner that it may be identified, including the exhibit number.
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When a leqible co of a photograph or any other paper exhibit

cannot be made, the original exhibit shall be included in the
record under order of the trial court made pursuant to Rule 53(e).
Copies of the exhibits and the descriptions of physical evidence
received in each separate proceeding or hearing shall be placed in
numerical order at the end of the statement of facts of that
proceeding or hearing or, if the exhibit material is voluminous, in
a_separate volume or volumes. Original exhibits shall not be
bound, but shall be sent to the appellate court in an envelope, box
or other appropriate container.

{6) The statement of facts shall conclude with a certificate
containing the following information and in substantially the

owi form:

STA OF S 8§
COUNTY OF s
I, . official court reporter in
and for the Court of County,
State of Texas o hereby certi t the above and
oing contains a true and correct t anscription of
al rtions of evidence and othe oceeding requested

in writing by counsel for the parties to be included in
t statement o acts in the above stvled and numbered

cause, all of which occurred in open court or in chambers
and were reported by me.

I further certify that this transcription of the
proceedings truly and correctly reflects the exhibits, if
any, offered by the respective parties.

WITNESS my hand this the day of . 19 .
(signature)

Official Court Reporter

Certification Number:

Date of Expiration:

Business Address:

Telephone Number:
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(7) In the event of a flagrant violation of this Order in the

on motion of a party or sua

proper form at his or her own expense. In such even, the court
reporter may be further required to provide, at his or her own~
' se, a c of the amended or new statement of facts to all
parties who have previously made a copy of the original, defective

statement of facts.
G this day_ of .19 .

Cchief Justice Thomas R. Phillips

Justice

" Justice

Justice

Justice

Justice

Justice

Justice
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Justice

Notes and Comments

Comment to 1995 change: The changes would conform the order to the
amendments to Rules 51 and 53.
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TRCP 264a. DUTIES WORK OF COURT REPORTERS AND COURT RECORDERS

(a) Duties of Court Reporters and Recorders. The duties of

the official court reporters or court recorder shall be performed

(1) attending al} sessions of court and making a full

record of the ewvidenee proceedings when requested by the judge
or any party to a case;—together—with—all-objeections—to—the

eeurt—thereon}—{2) provided, however, that the making of a
£41t record of jury arguments and voir dire examinations is

not required unless specifically when requested te—de—se by
the—a%%erney—fev—eﬁy—pafey a party or the judge te—a—easey

(2) taking and marking all exhibits offered in evidence
during an oceeding;

(3) f£filing all exhibits with the trial court clerk after

the completion of any proceeding;
(4) making copies of the exhibits for inclusion in the
statement of facts when a statement of facts is prepared;
(45) preparing an official transeripts record of aii—sueh
evidence—or—other any proceedings, or any portion thereof,
when required to do so by subjeet—te the law of this state,
these rules_ aaé—%he—éﬂe%fae%éeae—eé—ehe—pfeeidinq—éadge—ef

£he—eourt or when a party or other person has made a proper
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request (including a request for a statement of facts pursuant

to Rule 53(a)) and has paid or made satisfactory arrangements
with the reporter or recorder for payment; and

{6) timely filing in the court of appeals a statement of
facts in any case in which a party has filed a notice of
appea has made a request for a statement of facts, and has
paid the reporter's or recorder's fee or made satisfactory
arrangements with the reporter or recorder for such payment;

and
(51) performing such other duties relating to the

reporter's or recorder's official duties as may be directed by

the judge presiding.

(b) Additional Duties of Court Recorder.  In addition to the

bove e duties of the official court recorder shall include:

assur that the recordi system is functionin

{1)
properly throughout the proceeding and that a complete,
distinct, clear, and transcribable recording is made;

.121 making a detailed, legible log of all proceedings
while recording, showing the number and style of the case
before the court, thércorrect name of each person speaking,
the event being recorded (e.g., voir dire, opening, direct
examination, cross-examination, arqument, bench conferences,
and the like), and all offers, admissions, and exclusions of

exhibits. The log shall state the time of day of each event
and the counter number on the recording device showing where

each event is recorded:
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(3) making a typewritten copy of the original log of the
proceedings; |

(4) filing with the clerk, after the completion of any
wg&uﬁg&wm—mﬁf_&@

(5) storing or providing for storage of the original
recording to assure its preservation and accessibility; and

(6) Prohibiting or denying access to the original
WMWW

the court;

(c) ‘priorities of Reporters and Recorders. The presiding

judge of the trial court shall iensure that the work of the court
reporter or court recorder is timely accomplished by setting
priorities on the various elements of the reporter's or recorder's
workload to be observed by the reporter or recorder in the conduct
of the business of the-eeurt—repeorterts his or her office. Duties
relating to proceedings before the court shall take preference over
other work.

(d) Report of Reporters and Recorders. To aid the judge in

setting the priorities in paragraph (b) abeve, each court reporter
and court recorder shall report in writing to the judge on a
monthly basis the amount and nature of the business pending in the

court reporter's or court recorder's office. A copy of this report
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shall be filed with the €clerk of the €court of &appeals of each

district in which the court sits.

(ee) Appointment of Deputy Reporter or Recorder. In case of
illness, press of official work, or unavoidable absence or
disability of the official court reporter or recorder to perform
the duties in (a) or (b) above, the presiding judge of the court
may, in his or her discretion, authorize a deputy reporter or

recorder to act in place of and perform the duties of the official .

reporter or recorder.

Notes and Comments

Comment to 1995 change:
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TRCP 264b FELECTRONIC RECORDING OF COURT PROCEEDINGS

Electronic Recording. Any court authorized by the Supreme
,féurt in civil cases, or the Court of Criminal Appeals in criminal

ggses, to make an electronic record in lieu of a stenographic
rrgco;d of its proceedings shall be governed by the following
(1) Equipment. Any equipment used for electronic

recording of court proceedings shall be adequate to make a
clear, distinct, separate, and transcribable recording of the
voice of each person to whom a microphone is assigned, even
when more than one person speaks at the same time. The court
shall have a backup capacity so that if any component fails to
function properly, the trial may proceed without substantial

(2) Recorder. To operate the electronic recording

equipment, the judge shall appoint one or more recorders, who
shall be capable of performing the duties set forth in these

rules.

(3) Party May Employ Court Reporter. Any party may, at

that party's own expense, hire a certified court reporter to
méke a record at the trial or hearing. The court may use the
reporter's record to resolve any claim that the official
(electronic) record is incomplete or inaccurate undér

applicable rules.
(4) Effect of Rule. This rule does not in itself

authorize any court to record its proceedings by electronic
equipment in lieu of stenogqraphic means. This rule supersedes
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all special orders of the Supreme Court prescribing rules for
specified courts to use such equipment, except to the extent
that such orders authorize the use of electronic recording
equipment in the specified courts. The Supreme Court may,
from time to time, authorize other courts to record their
proceedings by electronic equipment in accordance with this
rule and may withdraw such authority from any or all courts
previously authorized.

Notes éhd Comments

Change by 1995 amendments. New rule.
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LLOWING ADDITIONAL CHANGES TO THE APPELLATE RULES
ARE PRESENTED FOR CONSIDERATION:

e rules allow matter to be printed on both sides of the paper if the document
1t when open? If so, Rule 4, the transcript order and the statement of facts
hould be amended accordingly.

Rule (4)(c)(1) to require the filing of three copies of motions, rather than six,
lete references to "applications™ and “petitions™ which cause a conflict with
hs (c)(2) and (3).

d six copies of §

briefs] pe&ﬁeﬂs—meﬁeﬂs and other papers shall be fi
k of Ecourt of Aappeals in which the case is pendmg Any court of appeals

,local rule authorize the filing of fewer or more copies. Only one copy of the
~ ith th les.

id Rule (4)(d)(4) to eliminate ambiguity regarding the date for filing a corrected
as such:

(4)  Rejection of Briefs. Unless every copy of a brief conforms to this

The prior draft of Rule 7 deemed the attorney in charge in the trial court the attorney in

charge on appeal in some instances. Some members of the subcommittee expressed

concerns about the attorney in charge in the trial court being “deemed" the attorney in

arge on appeal when that attorney may not have agreed to take the appeal Therefore,
llowing draft of Rule 7 is presented for consideration.

RULE 7. A'ITORNEY IN CHARGE; SUBSTIFUTION WITHDRAWAL OF COUNSEL

(gl Attorney in Charge. Unless another attorney is designated, the attorney

m,char e for an appellant is the attorney whose signature first appears on the notice
of appeal. Unless another attorney is designated. the attorney in charge for a

toa g_l;gcegdmg In an appellate court, other than an appellant, is the attorney whose

signature first appears on the first document filed on behalf of that party in th

p‘ ggllate court. Any party may designate an attorney in charge, or a different
attorney in charge, by filing a notice stating the name, mailing address, telephone




pmef state any ensumg deadlmes and settmgs of the cause er—wm?teﬂ-aeeeptaﬂee

 of employment-by-new-counseHindieated and the name and last known address and
telephone number of the party. The attorney filing the motion to withdraw shall
certify that a copy of the motion was served on the party.

Paragraph (b)(3) of Rule 9 should be deleted (formerly (c)(3)) in accordance with the
vote of the SCAC in January. The comment will need to be corrected because it
incorrectly shows paragraph (d) as repealed.

- Amend Rule 18 as follows:
RULE 18. DUTIES OF CLERK OF APPELLATE COURT

(a) Docketing the Case and Monitoring the Record. The Cclerk of the
appellate Ccourt ef-Appeals-shall-have-the-respensibility is responsible for docketing
the appeal, or original proceeding, and monitoring the filing of the record in accor-

dance with Rule 57 56(a) or, if in the Supreme Court, in accordance with Rule
152(c). The clerk shall put the docket number of & the case on each separate item



] t, statement of facts, brief, motion, pleading, letter, etc.) that-is received in
n with that case, as well as putting the docket number on the envelope in
. record is stored.

[No change.]
Custody of Papers. SFhee%efk-sh&H-%m—Fespeﬂs*ble-fer—eveﬁqeeefd-ef

(©

....

’th howing required herein, the cost of replacement shall be bome by the

for which the clerk is employed, or, if the court orders, by the person wh
f;"'hdrew the record or paper.

(d) Withdrawing Papers.

(1)  Receipt. The clerk shall not allow any item Neither-the-record

filed in a case eause-shall to be withdrawn from the

custody of the clerks-ner-takenfrom-his-office-or-the-courtroom; without first
obtaining a receipt for the item from the person taking it left-therefor. The
receipt shall identify the item taken, and shall state the name, address, and
telephone number of the person taking the item, the date the item was taken,

and the date and time the item is to be returned.

(2)  Case Under Submission. While-a—ease—is—under—submission;

either-on-the-merits-of-the-appeal-or-en-metionstThe clerk shall not permit
the-record-or-any-papers any item to be removed from the clerk’s custody his

effiee during the period which begins when the case is submitted to the court
and ends when a decision is issued; except on the order of the court or one
of the justices or judges of the court.

(3)  Case Not Under Submission. When-the-ease-is-pending-in-the
appellate-court;-but—is—net-under-submissien; The clerk may permit any
person to remove an item from the clerk’s office either before submission or
after decmon (sublect to paraggaph (d)(6) of this Rule), &ﬂy—paﬁyher—his
by—subseeﬁeﬂ—(-})—bu{ xcggt that when a éeelSieﬂ—eﬂ—the—mefm—has—beeﬁ
isswed judgment disposing of the appeal or original proceeding has been




rendered, only the losing party er-his-atterney-shall-be is allowed to take the
record out of the clerk’s office until after-said that party has filed his a

motion for a rehearing, application for writ of error, or petition for
 discretionary review, or until the time for filing such a motion, application, or

_petition has expired.

“) Ongmal Pagers and Exhzbzts Orlgmal papers and exhlblts sent

be retamed in the ofﬁce of the clerk— and w1ll not be allowed to go out of the
custody of the clerk; except by order of the court or one of the justices or

judges of the court, —wh*eh—erdem&st—be—ﬁledwﬁlﬂhe—papeps—eﬁ{he-ewse-

wﬁhdraws orlgxnal papers or exhlblts and falls to return them, the court may
accept the opposing party’s statement concerning their nature and contents
of the papers or exhibits.

(5)  Return of Papers. The-attorney-orparty Any person withdrawing
any item item reeerd;-exhibits;-or-other-papers-before-submission shall return them
item to the clerk premptly by the time specified in the receipt, or on demand

of the clerk. ands-ln any event, items withdrawn before submlssmn shall bg
g; d not later than one day before submlssmn

Items w1thdrawn shall not be taken out of the reach of the court SO that 1{ the
item cannot be produced in court or in the clerk’s office on demand.

(6) After Final Dzsgosztton Deemen—m—éhe—éiupfeme—eewﬁ%temeys

 easesfinally-dispesed-of shall-not-be-takenfrom-the-elercts-office: Aftgr final
. disposition of an appeal, original proceeding, application for writ of error, or
_ petition for discretionary review, the appellate court may allow filed items to
- be withdrawn from the clerk’s office on written agreement of the parties or

on motion showing reasonable grounds. The order permitting withdrawal
- shall include such directions and conditions as may be required to ensure
_ preservation and return of the items withdrawn.

; (e)  Clerk’s Duty to Account. When the Clerk of the Supreme Court

eives any money due a €clerk of the any €court of Aappeals, or the clerk of any
of appeals receives aay money due the Eclerk of the Supreme Court; or the
of another court of appeals, the clerk se who receiveding same the money shall
nmediately pay sueh the money over to the clerk to whom it is due. If he the clerk
¥ }h" received the money refuses to de-se pay the money over to the clerk to whom




it is due upon demand, the clerk to whom the same money is due may file in the

', Supreme Court a motion askmg the Supreme Court to order that the money be paid

mr tg the clerk to whom it 1s due. &g&m&t——h*m—aﬂd; The Supreme Court shall
the mone of the filing of the motlon and

Supreme Court may enter judgment against him the clerk who received the money
and the sureties on his the clerk’s official bond for sueh—ameunt the amount
received.

The following change is proposed for Rule 22(b)(3):

3) %uments, papers or other items have—been w

ﬁled

Amend Rule 51(a) as follows:

(a) Contents. Unless otherwise designated by the parties in accordance
with Rule 50, the transcript on appeal shall include copies of the following: in civil

cases, the }we—pleadmgs—upen-wh-xeh-ﬂ%e—tﬁal—was—held last petition and answer and
any supplements thereto filed by each party: in criminal cases, copies of the
indictment or information, any special pleas and motions of the defendant which

were presented to the court and overruled, and any written waivers; the court’s
docket sheet; the charge of the court and the verdict of the jury, or the court’s
findings of fact and conclusions of law; the court’s judgment or other order appealed
from; any motions for new trial, motion to modify the judgment, request for findings

of fact and conclusions of law, or motion to reinstate filed pursuant to Civil
Procedure Rule 165a and any the order of the court thereon, any notice of appeal

ef—beﬁd- any notlce of hmrtatlon of appeal in civil cases made pursuant to Rule 40
any formal bills of exception provided for in Rule 52; in civil cases, a certified bill

of costs, 1nclud1ng the cost of the transcript and-the-statement-of-facts(if-any),

Qgger listed in such a desrgr_latlo aﬁd—subjeet—te—ﬂae-prewﬁens—ef—pafagfaph{b)—ef

d : ag al. The clerk may consuit
w1th thg attorne;@ for the partles concernmg the gleadmgs to be included.

InthethndsentenceafdeeSI(b) the clause *Failure to timely make the designation

provided for in this paragraph shall not be grounds for refusing to file a transcript or
supplemental transcript® should be reinstated.



11.

The first two sentences of Rule 53(m)(2) were rewritten to make the meaning clear.

@

. [remainder or paragraph unchanged]

Add Rule 54 to deal with administrative records.

(a)  Application of Rule. This rule applies to cases involving judicial review
of state agency decisions pursuant to TEX. REV. CIV. STAT. art. 4413(36), §7.01, as
amended. and to any other cases provided by law for review by the court of appeals
of administrative decisions with no intervening review by the trial court.

(b) Designation of Parties. Whether the appeal is perfected by a petition
for direct review or by a notice of removal, the party challenging the agency’s
decision is designated as the "appellant" and the agency is designated as the
"appellee."

() Direct Appeal. A suit for judicial review of a state agency decision
initiated in the court of appeals pursuant to TEX. REV. CIV. STAT. art. 4413(36),
§7.01. as amended, or any similar statute, is perfected when the party challenging the
agency decision files a petition for judicial review with the court of appeals. The
petitions shall state (1) the number and style of the proceeding before the agency,
(2) the date on which the agency’s order became final and appealable, (3) that the
party filing the petition desires direct review of the agency’s order by the court of
appeals, (4) the names of all parties filing the petition. When so filed, the petition
serves as a notice of appeal pursuant to Rule 40 and for all purposes under these
rules. The court of appeals shall certify on a copy of the petition that it is a copy of
the petition filed with the court. The copy so certified shall be served on the agency
and all parties of record before the agency as provided by Rule 4. When the copy
is so certified and served, citation shall be deemed issued and served in compliance

with article 4413(36), §7.01.

(d) Removed Appeal. If a suit for judicial review of a decision of a state
agency has been filed in a trial court, an before the beginning of a trial, m
remove the suit to the court of appeals by filing with the clerk of the trial court a
notice of removal to the court of appeals pursuant to Tex. Rev. Civ. Stat. art.
4413(36), §7.01, as amended. The clerk of the trial court shall immediately forward
to the appellate court a copy of the notice of removal, showing the date of filing.
The notice of removal shall state (1) the number and style of the case in the trial
co 2) the number and style of the proceeding before the agency, (3) the date of

the agency’s final order, (4) that the party filing the notice desires to remove the
case for review of the agency’s order by the court of appeals. (5) the names of all



parties filing the notice of removal. When so filed, the notice of removal perfects

the appeal and serves as a notice of appeal pursuant to Rule 40 and for all purposes
under these rule. ~

() Record.

(1) Filing. Within thirty days after the filing of a petition for direct
review or a notice of removal to the court of appeals, the agency shall file
with the clerk of the court of appeals the original or a certified copy of the
agency’s final order and shall also file the original or a certified copy of the
agency record, as defined in TEX. GOV‘T CODE § 2001.060, as amended. In
a removed appeal, if the agency record has already been filed in the trial
court, the clerk of the court shall transmit the agency record to the court of
appeals, together with the transcript of papers filed in the trial court, as
provided by Rule 51(a). If a notice of removal is filed before the agency has
filed the record in the trial court, the agency shall, within thirty days, file with
the clerk of the court of appeals the original or a certified copy of the
agency’s final order and shall also file the agency record. When filed in the
court of appeals, the agency record, together with the transcript filed by the
clerk of the trial court in a removed appeal, shall be considered by the
appellate court as the record on appeal within Rule 50. At any stage of the

proceeding, corrections to the agency record may be made as provided in
Rule 55.

(2) Form. Asfar as practicable, the agency record shall be arranged
and certified in accordance with the local rule adopted by the Court of
Appeals for the Third District and approved by the Supreme Court.

(3) Disposition. After final disposition of the appeal, the agency
record shall be returned to the agency or to the other parties to the appeal.

(f) Intervention. Within thirty days after the filing of the petition for
direct review or the notice of removal, any person affected by the agency’s order
may intervene in a direct or removed appeal by filing with the clerk of the court of
appeals a motion for leave to intervene. The motion shall contain a concise
statement of the interest of the moving party, the grounds on which the intervention
is sought, whether the moving party appeared before the agency, and whether the
moving party supports the position of the appellant or the position of the appellee.
Any other party to the appeal has ten days after service of the motion to support or
oppose the intervention.

(@ Rules Governing. After the filing of the petition for direct review or
notice of removal, the appeal proceeds as any other civil appeal and is governed by
all pertinent provisions of these rules.

Amend Rule 55(a) as follows:



13.

14.

15.

(a) Omissions from the Transcript. If anything material is omitted from
the transcript, the trial court, the appellate court, or any pm may by letter direct
the clerk of the trlal court to pregare, certlfL and ﬁle in the appellate court a

Amend Rule 55(c) as follows:

(¢) Inaccuracies in the Statement of Facts. Any inaccuracies in the
statement of facts may be corrected bv agreement i i

(d) Record in Administrative Appeals. This paragraph only applies to
cases involving judicial review of state agency decisions in contested cases pursuant
TEX. GOV’T CODE §82001.171 et. seq. as amended. At any stage of the

proceeding, the parties may, by agreement, make corrections to the agency record
filed pursuant to TEX. GOV’ T CODE §2001.175(b). as amended, or pursuant to Rule
54, to ensure that the agency record accurately reflects the contested case
proceedings before the state agency. No recertification by the court reporter shall
be required. If the parties fail to agree to any requested correction to the agency
record, upon motion of any party or the appellate court, the appellate court shali
send the question to the trial court, which shall, after notice and hearing, determine
what constitutes an_accurate copy of the agency record and order the agency to
deliver it to the clerk of the court where the case is pending.

In the second sentence of Rule 74(1), " prior to the call of the case®™ was stricken, and
“before the date set for submission™ should be inserted.

Amend Rule 90(i) as follows:

(i)  Unpublished Opinions. Yapublished-eQOpinions desig
"Not for publication" shall not be cited as authority by counsel or by a

court.



Rule 130(a) as follows:
@

Method of Review. The Supreme Court may review {hé
§ of appeals 3 ¥ writ of error ]

Amend Rule 132(b) to delete "expressage or carriage of"* and insert " expense of mailing

or shipping*.

In Rule 182, language previously included in the report limiting the Supreme Court to
ten time costs as a sanction was deleted.

Delete all but the first sentence of Rule 190(b) and all of paragraph (c). Add “service
of the motion® to the first sentence of (c) (formerly (d)), and strike “notice® from the
first sentence of paragraph (c) (formerly (d)).

The ultimate disposition of papers filed with an appellate court is dictated by the
Government Code and by the Rules, but is not fully stated in any single source.
Therefore, the following order is presented for consideration.

ORDER OF THE SUPREME COURT REGARDING
DISPOSITION OF PAPERS IN CIVIL CASES

(@) Definitions.

(1)  wCourt records" defined. "Court records" or the "records of a
case" are all documents included in the transcript, or in the statement of
facts, and any other papers or items made part of the record on appeal or
otherwise filed, or presented for filing and received, in an appellate court.
"Court records" include the "record on appeal.”

(2)  "Record on appeal" defined. The "record on appeal” is defined
in Texas Rule of Appellate Procedure 50(a).

(b) In the Courts of Appeals. In the courts of appeals, the following
disposition shall be made of court records.

(1)  Determination of permanent preservation. Before any court
records are destroyed, the court of appeals shall, in accordance with TEX.
GOV'’T CODE § 51.204 and the guidelines provided by the State Archives,
determine whether they should be permanently preserved.



(2)  Initial determination. Immediately after final disposition of an
appeal or other proceeding, the panel which decided the case shall determine
whether the records of the case should be permanently preserved and shall
file with the records a statement declaring that the records should or should
not be permanently preserved.

(3)  Subsequent determination. After its initial determination, but
before any court records are destroyed, the court of appeals may reexamine
its initial determination of whether the records should be permanently
preserved and may change its designation accordingly.

(4)  Original papers and exhibits in appeals. Without regard to the
determination of whether the records of a case should be permanently
preserved, within thirty days after final disposition of an appeal, any original
papers or exhibits included in the record on appeal shall be returned to the
trial court. The appellate court may, but is not required to, copy those papers
and exhibits before returning them to the trial court.

(5)  All other papers and exhibits. The appellate court shall keep and
preserve all other records (except duplicates) until their ultimate disposition
as prescribed herein.

(6)  Ultimate disposition. Any time after the expiration of the period
of time prescribed by TEX. GOV‘T CODE § 51.204 or any other applicable
statute, the court of appeals shall (1) destroy the records of a case finally
determined to not be of permanent value, and (2) turn the records of a case
finally found to be of permanent value over to the State Archives.

(¢)  Inthe Supreme Court. In the Supreme Court, the following disposition
is made of court records.

(1) Reverse and remand to the court of appeals. If the Supreme
Court grants an application for writ of error and reverses and remands the
cause to the court of appeals, the Supreme Court returns the record on appeal
to the court of appeals. The court of appeals shall then dispose of the record
in accordance with paragraph (b). The Supreme Court keeps and preserves
all other items which constitute the record of that case (except duplicates)
until those records are turned over to the State Archives.

(2)  Affirm or reverse and remand to the trial court. If the Supreme
Court grants an application for writ of error and either affirms the court of
appeals or reverses and remands to the trial court, the Supreme Court does
not return the record on appeal but keeps and preserves all records of that
case (except duplicates) until those records are turned over to the State
Archives.

(3)  All other cases. In all other cases, the Supreme Court (1)
returns the record on appeal to the court of appeals, and (2) keeps and



preserves all other records of that case (except duplicates) until those records
are turned over to the State Archives.



ATTORNEY IN CHARGE; SUBSEITUTION WITHDRAWAL OF COUNSEL

a) Attornmey in Charge Unless another attorney is
ated the attorney in charqe for an appellant is the attorney
ignature first appears on the notice of appeal. Unless
:her attorne is designated, the attorney in charge for a
, proceeding in an appellate court, other than an appellant,
ttorney whose signature first appears on the first document
ed on behalf of that party in the appellate court. Any party
"designate an attorney in chardge, or a different attorney in
ry by filing a notice stating the name, mailing address,

“‘ther attorney for that party to receive notices and copies.

(b) -communications Sent to Attorney in cCharge. All
”communlcatlons from the court or other counsel with respect to any
proceeding in an appellate court shall be sent to the attorneys in
change for all parties to the proceeding. If no attorney in _charge
has been designated by, or identified for, a party in accordance
with paragraph (a), the clerk of the court of appeals mav send the
notice of the filing of the notice of appeal to the attorney in
charge for that party in the trial court.

(c) Notice of Non-representation. If the attorney in charge
in the trial court is sent the notice of the filing of the notice
of appeal by the clerk in accordance with paragraph (b), that
attorney may, within 15 dayvs of receipt of the clerk’s notice, file
a notice of non-representation in the appellate court. The notice
of non-representation shall state: (1) that the attorney is not
representing the party on appeal, (2) that future communications by
the court or other counsel should be sent directly to the party,
and (3) the name and last known address and telephone number of the
party. The attorney filing the notice shall certify that a copy of
the notice of non-representation was served on the party. If the
attorney does not timely file the notice of non-representation,
that attorney shall be deemed to be the attorney in charge for the

party.

(d) Withdrawal. Upon leave of court and such terms and
conditions as the appellate court deems appropriate, an attorney
eeaﬁse} shall be permltted to w1thdraw ef—e%hef—eeanse}—may—he

appfepfia%e—by from representatlon of a Dartv in the appellate
court. The motlon for leave to withdraw ae—e@aﬁse} shall be

fufa&shed—%e—the—paf%y—wi%h—a—ﬁe%&ee—aév&s&ag—%he—par%y—ef

any ensulng deadllnes and settlngs of the cause er—written
eeptanee eyment—hy—Hhe &Y ndieated and the name and
last known address and telephone number of the party. The attorney
filing the motion to withdraw shall certify that a copy of the
motion was served on the party.




arty may request another party to designate, and disclose “
ncerning, expert witnesses only as set forth in this Rule.
ignation of Expert Witnesses. The plaintiff shall designate any witness who is
o offer expert testimony at trial no later than sixty (60) days before the end of
wery period or five (5) days after the receipt of notice of the first trial setting,
ver is later. The defendant shall designate any witness who is expected to offer
't testimony at trial no later than fifteen (15) days after the plaintiff is required to
signate eiperts. Failure to timely designate an expert shall be grounds for exclusion of
_expert’s testimony.

3. Disclosure of General Information. At the time a party designates testifying
expert witnesses, the party shall disclose the following with respect to each expert
designated:

a. Identity. The expert’s name, address, and telephone number.

b. Background. The expert’s background, including a current i'esume and
bibliography.

¢. Subject Matter. The subject ‘m.atter on which the expert is expected to testify.

d. General Substance. The general substance of the expert’s mental impressions
and opinions and a brief summa.ry of the basis thereof.

e. Documents and Tangible Things. Any document, tangible thing, reports,
models, or data compilations that have been prepared by, provided to, or reviewed by

the expert in anticipation of the expert’s testimony.

JST-101897 20 DRAFT, 01/16/95 4



ates. At least two dates within forty-five (45) days following the date of

ation on which the expert will be available to testify by deposition.

Reviewed consulting experts. The identity, background, and the general

tance of the mental impressions and opinions of a consulting expert who is not
ected to testify at trial, but whose opinions or impressions have been reviewed by
stifying expert. |

ever, if the expert has first-hand knowledge of relevant facts and is not an employee
otherwise within the control of the party, the party need not provide the

n ormation fequired in subsection b. or e. above except that informatibn within the

: arty’s possession, custody or control.

4. Additional Discovery. A party may obtain further discovery of the subject matter
on which the testifying expert is expected to testify, the testifying expert’s mental
impressions and opinions, the facts known to the testifying expert (regardless of when the
factual information was acquired) that relate to or form the basis of the testifying
expert’s mental impressions and opinions, and the same information concerning reviewed
consulting experts only by oral deposition of the expert, unless the court orders the
expert to prepare a report pursuant to this Rule.

5. Reports. If the discoverable factual observations, tests, supporting data,
calculations, photographs, or‘opinions of an expert have not been recorded and reduced
to tangible form, the court may order these matters reduced to tangible form and
produced in addition to or in lieu of the deposition as is appropriate.

6. Expert Depositions. Each party will make its experts reasonably available in the
county of suit during the forty-five (45) day period immediately following the designation
of the experts. The deposition testimony of only two experts desigﬁated by any side shall

JST-101897 , 21 DRAFT, 01/16/95, 4



st the deposmon testimony limitation set forth in Rule 14. If any side

inorc than two experts, the opposing side shall be allowed an additional six

to depose ‘each additional expert designated.

snpplementatlon. Any document or tangible thing subsequently prepared by,

ded to, or reviewed by the expert must be provided to-the other side as available

ss the expert designation is or has been withdrawn. A party is under a duty

rwise to amend or supplement its expert designation, disclosure of general

ormation, and any other discovery provided by its experts (including deposition

stimony) reasémably promptly after it learns that a prior response was incorrect or

mcomplete when made or, although correct and complete when made, is no longer

;}?correct and complete and if the corrective or additional information has not otherwise

| been made known to the other parties in discovery or in writing. Within 10 days of
receiving amending or supplementing information, a party may initiate additional
discovery limited to matters related to any new information disclosed in the amendment
or supplement as provided by Rule 5. |

8. Discovery of Expert Witnesses. Discovery of the identity of and information

concerning witnesées who are expected to offer expert testimony at trial may be obtained
only as provided in this rule unless the witness has personal knowledge of relevant facts,

in which case a party may obtain discovery as provided elsewhere in these rules.
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