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NOTE TO ADVISORY COMMITTEE: The proposed amendments in this report, unless otherwise
indicated, have been approved and are recommended by the Committee on State Appellate Rules
Appellate Practice and Advocacy Section of the State Bar, which is referred to in this report as the
*Section Commiitee." However, the "Explanations,” "Notes to the Advisory Committee, and the "Notes
and Comments” have not been considered in detail by the entire committee. The "Notes and
Comments,” which specify the proposed changes, are included by way of assistance to the Supreme
Court when it publishes the amendments, and, therefore, are worded as though the amendments have
already been adopted.

SECTION ONE. APPLICABILITY OF RULES

RULE 1. SCOPE OF RULES; LOCAL
RULES OF COURTS OF
APPEALS

(a) Scope of Rules. [No change.]

(b) Local Rules. Each court of appeals may, from time to time, make and amend rules
governing its practice not inconsistent with these rules. Copies of rules and amendments so made shall
before their promulgation be furnished to the Supreme Court and to the Court of Criminal Appeals for
approval. When an appeal or original proceeding is docketed, the clerk shall mail a copy of the court’s local
rules to all counsel of record who request it. No appeal shall be dismissed for noncompliance with a local

ice ; ing g ¢ le i

e without no arty a o cure the compliance

Notes and Comments

Change by 1994 amendments: The last sentence of paragraph (b) has been added.

RULE 2. RELATIONSHIP TO
JURISDICTION AND
SUSPENSION

(a) Relationship to Jurisdiction. [No change.]

()  Suspension of Rules in Civil and Criminal Matters. Except as otherwise provided in these
rules, in the interest of expediting a decision or for other good cause shown, a-court-of-appeals,-or-the-Court
ef-Criminal-Appeals the appellate court in which the appeal is pending may suspend requirements and

provisions of any rule in a particular case on application of a party or on its own motion and may order
proceedings in accordance with its direction. Provided;-however, that aNothing in this rule shall be
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construed to allow any court to suspend reqmrements or provxslons of the Code of Criminal Procedure or to
the time i rfectin, | in a civil matter.

Notes and Comments

Change by 1994 amendment: The power to suspend rules in paragraph (b) as in criminal cases is
extended to civil cases.

SECTION TWO. GENERAL PROVISIONS
RULE 3. DEFINITIONS AND UNIFORM TERMINOLOGY
[No change.]

RULE 4. SIGNING,HILING-AND-SERVICE
FILED PAPERS—-GENERAL RULES

(@) ' Signing. Each motion, petition, application, brief, metiea or other paper filed shall be
signed byemwmmmfwmmwm shall
give the State Bar of Texas identification number, the mailing address, telephone number, and telecopier
number, if any, of each attorney whose name WMM m—slgaed-ﬂ;epete A party
whe-is not represented by an attorney shall sign the his brief or other paper and give his or her address and
telephone number.

(h) Filing of Papers. The filing of records, motions, petitions, applications, briefs and other
papers in the appellate court as required by these rules shall be made by delivering filing them with to the
clerk, except that any justice or judge of the court may permit the papers to be filed with him the justice or
judge, in which event he the justice or judge shall note thereon the filing date and time and forthwith

transmxt them to the oﬁ' ice of the clerk. If gmx dgumgn a—moﬂon—fer—*eheam&g,—any—mamr—pelamlg-ce

is sent to the proper clerk by fu'st~class Umted States mall
__ggm_eg_m_ag in an envelope or wrapper properly addressed and stamped and is deposnted in the mail on
or before the last day for filing same, the same, if received by the clerk not more than ten days tardily after

mglgg_daxﬁﬁl_m_g, shall be ﬁled by the clerk and be deemed as ﬁled in nme;-pxewded,—howeves,-&as-a

(1)  Each-party-shall-file-six Six copies of motions, petitions, applications, briefs,
peaaeas,-meaoﬁs and other papers shall be filed with the Eclerk of the Ccourt of Aappeals in which
the case is pendmg Any court of appeals may by local rule authorize the ﬁlmg of fewer or more

Twelve copies of each applxcatlon for wn; gf gm §g all Qgﬁlgg
with the E€clerk of the Ecourt of Aappeals. The ongmal of each petition for discretionary review
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The State Prosecutmg Attomey may

dehvcr the elcven copxes to thc Cleﬂ( of the Coun of Cmal Appeals.

th llm Onl one co ofth r required to led i
rdance with the rul v»mm igin dings.

(34)  Each party shall file twelve copies of all other papers addressed to the Supreme
Court or Court of Criminal Appeals with the clerk of the court to which it is addressed.

th lmes cxce t tha f : otes ma single aced Enefg and ggglggg n§g ggg m

ten ten pages shall be bound so as to ensure that the bound copy will not lose its cover or fall apart in
regular use. It is pgg_fgrrcd that briefs be bound to permit them to lxe flat wgen open, a_r_lg they must
do so if the cover is plastic or any material not easily folded. Every brief must have front and back
covers of durable .quali t cover must clearly indicat name of
the brief is being filed. Briefs may be produced licatin in8%x11in
sh nly one side of each sheet. ' :

€ es, regulations, a like, and e fi he ia
The court may, upon motion or by local rule, permit a longer brief. j!lle court may direct that a
party file a brief, or ggother gnef, ina pamcular case. If any Qng{ is unnecmlx lengthy or not

[C)) jecti oB' Unlesseve c ofa nfc rmst this
O " f- 0

correct extension of ten days is allowed for the re- mlssmn in conf
€] rief,

5) Amendment. An application, brief, petition, motion, or other paper may be
amended at any time when justice requires upon such reasonable terms as the court may prescribe.

(e) Service ef-All-Papers Required. Copies of all papers filed by-any-party and not required by
these rules to be served by the clerk shall, at or before the time of filing, be served by the filing a party ef
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persen-acting-for-him on all other parties to the trial court’s judgment appeal-or-review. -Service-or-a-party
represented-by-counsel-shall be-made-on-counsel: Except as provided in the rules governing original
proceedings, service of a copy of the record is not required

o Manner of Service. Service may be personal, by mail, or by telephonic document transfer to
the party’s current telecopier number. Personal service includes delivery of the copy to a clesk secretary or
- other responsible person at the office of counsel. Service by mail is complete on mailing. Service by
telephonic document transfer is complete Service on a party represente unsel shall be
a gy Pait) atiOINCy i Cnaryg

(® Proof of Service. Papers presented for filing shall be served and shall contain an
acknowledgement of service by the person served or proof of service in the form of a statement of the date
and manner of service and of the names and addresses of the persons served, certified by the person who
made the service. Proof of service may appear on or be affixed to the papers filed. The clerk may permit

papers to be filed without acknowledgment or proof of service but shall require such acknowledgment or
proof to be filed promptly thereafter.

Notes and Comments

Change by 1994 amendments: The rule has been redrafted and pertinent provisions of former Rule
121 have been incorporated. The language in paragraph (e)(4) concerning record excerpts is added to avoid
unnecessary bulk.

RULE 5. COMPUTATION OF TIME

(a) In General. In computing any period of time prescribed or allowed by these rules, by order
of court, or by any applicable statute, the day of the act, event, or default after which the designated period
of time begins to run shall not be included. The last day of the period so computed shall be included, unless
it is a Saturday, Sunday or legal holiday, in which event the period extends to the end of the next day which
is not a Saturday, Sunday or legal holiday. Wh act to ne i filing of i '
clerk’s office is closed or inaccessible on the last day of the period so computed, the period extends to the
end of the next day on which the clerk’s office is open and accessible. Proof of closing or inaccessibility of
th ade by a certificate of the clerk it of the pa

e clerk’s office may be 1 or counsel or by affids

(b) - (¢) [No change.] -

® No notice of Judgment of Appellate Court. Notwithstanding any provision of these rules
concerning the time for filing a motion for extension of the period for filing a motion for rehearing,
application for writ of error, or petition for discretionary review, an extension of such period may be granted
by the appellate court in which a motion for extension would properly be filed on swer motion showing that
neither the party desiring to file such motion for rehearing, application for writ of error, or petition for
discretionary review nor his attomey had notice or actual knowledge of the judgment or order from which
such period began to run before the last day of such period and stating the earliest date either the party or
his attorney received such notice or actual knowledge. Such a motion for extension shall be filed within
fifteen days of the date either the party or his attorney first had such notice or actual knowledge, but in no
event more than ninety days after the beginning of such period. When such a motion is granted, the period
in question shall begin to run on the date of granting the motion.
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Notes and Comments

Change by 1995 amendments: The last two sentences of paragraph (a) have been added and the
requirement of a "sworn" motion has been deleted from paragraph (f), since the evidence supporting the
motion is governed by Rule 19(d). Paragraph (g) was added.

EXPLANATION: Sedim%Z(d)ojthemequqM(IIUS.C§362)prwidatbama
bankruptcy petition is filed, the filing operates as a stay of the commencement "or continuance
conduding the issuance or employment of process, of a judicial, administrative, or other proceeding
against the debtor.”

Although the effect of the stay is to halt the continuation of pending judicial proceedings against the
debtor, uunaakogahadwthaﬂwmdomaucuaymspmdsﬂwpmwgeafameakogdwwdz
that the debtor who desires to appeal a trial court’s judgment need not take action to prosecute
qulmdaapphmﬂeTmpwadwdhwumoddiedbySed:mlM{b)ofﬂmehmAa(ll
U.S.C. § 108) which provides that the act in question may be performed before the later of:

(n the end of such period, indluding any suspension of such period occurring on or after
the commencement of the case; or

'(2) 60 days after the order for relief.

One court of appeals has been presented with the argument that only “actions against the debtor” are
stayed, but the court sidestepped this “against the debtor” issue by concluding that when a bankrupicy
court lifted a stay it determined that the stay was in effect to begin with. See Howard v. Howard, 670
SW2d 737,739 (Tex. App-San Antonio 1984, no writ). contra In re Players. Pub. Inc., 45 BR. 387,
391-392 (Bkrtcy 1895). It is dlear, however, that the attempted prosecution or continuation of an appeal
by a party who is adverse to the debtor is halted by the stay, unless and until the stay is lifted.
FwﬂzammeﬂneFmCowtoprpmbha:uaedmdhddﬂwSedxm%Zanimmgmﬂwof
whether the debtor is the appellant or the appellee. Tel. Tele i

SW2d 146, 150 (Tex. App-Houston [Ist Dist.] 1988, nownt) Mmmwmw
with apparent approval by the Texas Supreme Court in Hood v. Amarillo Nat. Bank, 815 SW.2d 545,
547 (Tex. 1991), a case that also involved an appeal by the bankrupt, but in which no mention is made
of Section 108 of the Bankruptcy Act. An article discussing the interpretive problem that is presented by
the decisions that don’t take Section 18 into account is also attached.
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mmwwwmammbym&zgmmmmmmm See
also proposed Rule 19(g)(6) below.

IMmpm'dauofpopondRukE(gXOmmdybmedthw&meads
decision in the Hood case. ,

RULE 6. COMMUNICATIONS WITH THE APPELLATE COURT.
[No change.]

RULE 7. APPEARANCE, WITHDRAWAL,
AND SUBSTITUTION OF COUNSEL

Al gt 11C abpEiid 1 he d . N . . a ad U - Li1d LI1C :4'1."-_1. 115 !4_
court shall be deemed the attorney in charge for that party on appeal. Any party may designate a different
attorney in charge by filing and serving a written designation specifying a different attornes arge, giving

{b) Withdrawal and Substitution. Counsel shall be permitted to withdraw or other counsel
may be substituted upon such terms and conditions as may be deemed appropriate by the appellate court.
The motion for leave to withdraw as counsel shall be accompanied by either a showing that a copy of the
motion has been furnished to the party with a notice advising the party of any ensuing deadlines and settings
of the cause or written acceptance of employment by new counsel indicated.

Notes and Comments

Change by 1994 amendments: Pamgraph’(a) is new. Former Rule 7 is retained as paragraph (b).

RULE 8

[No change.]

RULE 9. SUBSTITUTION OF PARTIES
(a) Death of a Party in

(1) Civil Cases. If any party to the-record-in a civil case cause dies after rendition of
judgment in the trial court, and before the case suel-eause has been finally disposed of on appeal,
the case sueh-cause shall not abate by-sueh-death, but the appeal may be perfected and the appellate
court 2Pbeai-6 - HP e € Tavim ‘. ‘.-:‘:.":: ."':.':-.N. iot .'2"'
proceed to adjudicate the appeal such-eause-and-renderjudgment-therein as if all parties therete
were livings-and-such The judgment of the appellate court shall have the same force and effect as if
rendered in the lifetime of all parties thereto. If the appellant dies after rendition of judgment in
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the trial courts and before expiration of the time for pelfectmg appeal, sixty days after the date of

f Jlant such-death shall be allowed in which to perfect an appeal, and-file-the
record,-and-all All bonds-or-other papers may be made in the name of the original partyies-the
same as if all the parties thereto were living.

()2) Death-of-Appellantin-a Criminal Cases. [No change.]
(bc) Public Offices; Separation from Office.

(1) Motion to Substitute Successor. When a-suit-ia-ma ; is
bpaught—agamsta pcxson holdmga pubhc oﬁ’ ce Wiﬂ his gljlg:official

@ __M Unless waived the motion is agreed to in writing by all parties, the
clerk shall immediately give the-sueeesser an W& ten-days notice of such the filing
of the motion;, No sooner than ten days after filing of the motion whereupen the court shall hear
and detemmc safme; WM@W

ané-lts judgment, order, or decree .,- all-be-en i
beund-*hefeby wwww

(3) Costs. In-such-caseseTthe successor shall not be liable for any costs that have accrued
before prier-to-the-time-that he or she was made a party.
(cd) Substitution for Other Causes. If substitution of a-successor-to a party in the appellate court

is necessary for any reason other than death or sepamnon from public office, the appellate court may order
such substitution upon motion of any party at any time er-as-the-court-may-otherwise-determine.

RULE 10

[No change.]
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Notes and Comments

Change by 1995 amendment: The provisions of former Rule 11 were incorporated in Rule of Civil
Procedure 264a.

Notes and Comments

Change by 1995 amendment: The provisions of former Rule 12 were incorporated in Rule of Civil
Procedure 264a and Rule of Appellate Procedure 56. '
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RULE 13. DEPOSH-FOR-COSTS
FEES IN CIVIL CASES

(d)’ - Inability to Pay. If the appellant has filed in the trial court an affidavit of inability to pay
costs and has given the notice required by Rule 45(d) 40¢a)(3), and any contest to the appellant’s claim of
inability ef-such-affidavit has not been sustained by written order beea-evemﬂed, the appellant he shall be
entitled, without paying a filing fee, to filing of the notice of appeal and filing of file the record in the court

of appeals, and, if the decision of the court of appeals is adverse to the appellant him, mmgg an
application for writ of errory-witheut-making-any-depesit-foreesis. In all other proceedings in which a fee

cost-depesit is required by this rule, a party unable to pay such fee eests may make an affidavit of his
inability to do so and deliver the affidavit it to the clerk of the appellate court along with upea-ﬁkng the
petition or motion being filed. If the affidavit is filed in connection with an application for writ of error, it
shall be delivered to the Eclerk of the Ccourt of Aappeals to be forwarded to the Supreme Court with the
record for action by the Supreme Court. Contest of any such affidavit in the appellate court shall be

governed by Rule 45 40¢2)(3).

REME COURT ORDER RELATING TO FEES CHARGED
BY THE SUPREME COURT AND THE COURTS OF APPE

In li with isions of Rule 13, Texas Rules of ate P,
h i that S m urt and the courts of appeals shall charge the following fees in civil
€ases: .
| (@)  Fees in the Courts of Appeals. The following fees are to be charged in the courts of

(1) Filézg—'haw Appeals. Upon tendering-the-transeript-to-the-cledcfor-filing
receipt of a notice of appeal in the appellate court the appellant shall depesit-with pay to the €clerk
of the Ccourt of Aappeals the sum of $50-as-eests fifty dollars.

Original Proceedings. Upon-filin
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. (1) 9» Application for Writ of Error. Upon filing an application for writ of error with
the petitioner shall deliver to the clerk ef-that-eeust of the court
of appeals, IEJ@D to the clerk of the Supreme Court, the sum of $50-as-cests-in-the-Supreme
Court;-and-the fifty dollars. The clerk shall forward the depesit fee to the Supreme Court with the

record. If the weit application for writ of error is granted, the petitioner shall depeslt-wi& pav.to
the Eclerk of the Supreme Court the additional sum of seventy-five dollars

Supreme-Court.
2) Motion for Extension of Time for Filing Application for Writ of Error. Upon filing a

motion to extend the time for filing an application for writ of error, the petitioner shall file-with pay
to the Celerk of the Supreme Court the sum of fifty dollars $50-as-cests.

3) Ongmal Pmceedmgs U-pea—ﬁhag—ef-a—menea—fer—leave%—ﬁle—a—peﬂaetmpm-ef

pm mg’ g‘ set fgr g_lp ,. 1§ lgn, thg relatgr shgll g ay to the clerk gf the §up m mg Qggg mg
ition. m _of -fiv lla ,

4) Direct Appeals to Supreme Court. Upon filing of the record in a direct appeal from
the-district-court-to-the-Supreme-Court as provided by Rule 140, the appellant shall depesit pay to
the clerk of the Supreme Court the sum of $100-as-costs-in-the-Supreme-Gourt one hundred dollars.

the clerk gf me St_xgreme Qoun the sum of seventy-five dgl!grs.

(6) ] ? m_a Federal Court. Upon filing a certified question
fi vided in Rule 114, the parties to the case before the federal
the clerk of the Supreme Court the sum of one hundred dollars.
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amended or letter n'efth : ﬁlm such ncfsh 11 a to‘heclcrk m
sum of five dollars.

page. These fgg are maddmon to any phgt@gmg fee.
3) Comparing @ Document. A fee of five dollars shall be charged for comparing any

mntoflve es or less with onmldocumentﬁldm heonc fthc

ch h_addition ,

(3) P ing Fi -N ubtho fee of fiv doll T
ing _ f te Af f fif ts shall be charge

@ z d] d ol ] ». LB 1a dll
case in the custody of the clerk whuch has not bgcn permanentlx stogd A ig of twenty dollars per
ho all be charged to search for or through case which has been perm. th

clerk.
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(d) Amounts May Vary. The dollar amounts provided in this rale order may vary from time to
time as-set-by in_accordance with applicable statute, court order, or rule.

Notes and Comments

Change by 1994 amendment: This rule has been amended to conform to the amendments to Rules
40, 45, 50(d), 51(e) and 53(k).

Notes and Comments

Change by 1995 amendment: The provisions of former Rule 14 have been incorporated in Rule 18.

RULE 15.
[No change.]

RULE 16. COURT OF APPEALS
UNABLE TO TAKE IMMEDIATE ACTION

The inability of any court of appeals having jurisdiction of a cause, matter, or controversy requiring
immediate action to take such immediate action by reason of the illness or absence or unavailability of at
least two of the justices thereof may be established either by the certificate of the clerk or any justice of such
court of appeals, or by the affidavit of counsel for any party to such proceeding establishing ‘the facts to the
satisfaction of the court of appeals from which immediate action is sought. In determining the nearest court
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of appeals within the meaning of section 22.220(b) of the Government Code its straight-line distance from
the courthouse of the county where such cause, matter, or controversy is or was last pending in the trial
court shall govern. A court of appeals is available to take immediate action under the provisions of said
Article when two or more ]usnces thereof, not dnsquahf' ied, are present for duty or can readily become
present for duty within the time when such action must be taken. If the inability of the nearest court of
to take such immediate action is also established in the manner hereinabove provided, such action

appeals
may bc taken by the court of appeals next nearest to such counhouse Mm_@mmm
; l

RULE 18. DUTIES OF APPELLATE COURT CLERK

(a) Docketing the Case and Monitoring the Record. The Cclerk of the appellate €court of
Appeals shall have the responsibility for docketing the appeal and monitoring the filing of the record in

accordance with Rule 57 56(a) or if in the Supreme Court, in accordance with Rule 152(c). The clerk shall
put the docket number of am case on each separate item (transcript, statement of facts, motion, pleading,

letter, etc) that-is received in connection with the case, as well as putting the docket number on the
envelope in which the record is stored.

(b) - (¢) [No change.]
(d)(l),(Z),(3),(4),(5) [No change]
©

ision, th llate court, or one of its justices, may allow papers to be withdrawn from th

lerk’s office on writt ment of the parties or on motion showing reasonabl Thy
order permitting withdrawal shall include such directions and conditions as may be required to
n, rvation turn_of apers withdrawn. )
T fi other papers in cases finally di f shal f

lerk’s office. en the Clerk of the Supreme Court receives any money du f

f or the clerk of any court of appeals receijves any money due the Clerk of th

r the clerk of anoth rt of appeals, the clerk so receivi m I
over to the clerk to whom it is due. If he refuses to do so upon demand, the clerk
is due may file in the Supreme Court a motion against him ten days’ poti
the reme Court may enter judgment against him and th i is offici T
amount. -
Cumulative Report
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RULE 19. MOTIONS IN THE
APPELLATE COURTS

(a) - (¢) [No change.]
(d)  Evidence on Motions. Motions need not be verified, except that a motion dependent on

facts not appareat in the record and-not or not ex officio known to the court, or not within the personal
knowledge of the attorney signing the motion must be supported by affidavits or other satisfactory evidence.

(¢) & () [No change.]
()  Particular Motions.

f th ritinth rtofa eaIS' rovided, how: rlfmd rwards, th
entertain the cou n such terms as the court may deem ju ror

() if the appea ' e date w
()] dedlm frf‘lm the it tion;
(e) the length of time requested for the extension;
(3] the number of extensions of time that have been ggmgg previously
regarding the item in question; and
(g) . the facts relied upon to reasonably explain the need for an extension.
4 Mot
for fili lication for rror shall be filed in ted to act
reme The mon n for extensxon of txm shall b f 1 d m th uprem not later

() the date upon which the last timely motion for rehearing was overruled;
() the deadline for filing the application; and

(d) the facts relied upon to reasonably explain the need for an extension.
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not adv: effect the bz t or the bankruptey estate,

Notes and Comments

Change by 1994 amendments: (1) Paragraph (d) has been amended to eliminate the requirement of
an oath in the case of facts within the personal knowledge of the attorney. (2) Paragraph (g) incorporates
the provisions of other rules concerning motions, as follows: (g)(1) from former Rule 72, (g)(2) from former
Rule 71, (£)(3) from former Rule 160, (g)(4) from former Rule 73, and (g)(5) from former Rule 70.

RULE 20. AMICUS CURIAE BRIEFS

The clerk of the appellate court may receive but not file amicus curiae briefs. An amicus curiae
shall comply with the briefing rules for the parties, shall identify the person, association, or i
wh brief is tend disclose the source of any fee paid or t
the brief, and shall show in the brief that copies have been furnished to all attorneys of record in the case.
In civil cases, an amicus curiae brief shall not exceed 50 pages in length, exclusive of pages containing the list
of names and addresses of parties, the table of contents, index of authorities, points of error, and any
addendum containing statutes, rules, regulations, etc. The court may, upon motion and order, permit a
longer brief.

Notes and Comments
Change by 1994 amendments: The rule has been amended to add the rcqmrement to identify the
person, association, or corporation on whose behalf the brief is filed.
RULE 21. RECORDING AND BROADCASTING
OF COURT PROCEEDINGS
[No change.]

RULE 22. PUBLIC ACCESS TO APPELLATE COURT RECORDS.

(8) inions, Judgments and Orders. All final opinions, including concurrin
opinions and all final judgments and other orders made during the pendency of
information, subi lic and inspection, and shall never b le
Cumulative Report
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EXPLANATION: This draft is pattemed on Tex.R. Civ.P. 76a. The principal difference between this
draft and Civil Procedure Rule 76a is that this draft does not define the term court records to exclude

- some filed papers or to indude any documents not filed of record. See Tex.R.Civ.P.76a(2). Also the
WgafPauguph(bXQBmuedanmbkhwhboﬁavdeM%a
and 166b.

RULE 23. MANDATE

(a) Issuance of Mandate. The clerk of the appellate court that rendered the judgment shall
issue a mandate in accordance with the judgment and shall deliver it to the clerk of the wal court to which it

is directed witheut-waiting-for-the-payment-of-costs upon expiration of one of the following periods:
(1)  Inthe court of appeals.

(A)  Ferty-five Fifty days after the judgment if no timely motion for rehearing or
petition for discretionary review has been filed;-and-not-timely-motion-has-been-filed-to
i b ition-for-diseretio and no diseretionasy review has

t by the Court of Criminal Appeals on its own motion;

(B) Fortyfive Fifty days after the last timely motion for rehearing has been
overruled if no timely application for writ of error or petition for discretionary review has
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been filed and no timely motion has been filed to extend the time for filing application for
writ of error or petition for discretionary review and no discretionary review has been
- granted by the Court of Criminal Appeals on its own motion;

(C)  Fifteen Twenty days after any timely motion to extend time for filing an
application for writ of error er-petition-for-discretionary-review has been overruled;

(D)  Fifteen Twenty days after recexpt by the clerk of an order of the Supreme
Court denymg a wnt of erTor @ A

petition for glscretxgggg review hgg been ﬁlgg,

(B d ter eltbthclrko
ing 3 ion for rehearing of an applica fi

(F) Fifteen days after receipt by the clerk of an order of the Court of Criminal
Appeals refusing discretionary review;

2 In_the Supreme Court At-the-expiration-of fifteen days frem after the rendition of
judgment if no motion for rehearing and no motion to extend the time for filing a motion for
rehearing has been filed, or at-the-expiration-of-fifteen-days after overruling the a motion for
rehearing or a motion to extend the time for filing a motion for rehearing.

[K)] n_the Court of Criminal Is, fifteen da afeth
mgngn for ghegnng t_l_a_g t_;ggn ﬁleg or fifteen daﬁ aftgr gve:m g g mgngn fgr gngmng, Wben—a

=n-has-been—refused-by-the Court i P _pgmmymoveforasmyofme
mandate pendmg dlSposmon by the Supreme Court of the Umted States of a petmon for certiorari. The
motion shall show the grounds for such the petmon and the circumstances requiring a stay of the mandate.
The court-of-appeals llat o issue the mandate may grant such a stay if it finds that
the grounds are substantial and that serious hardship would result to the petitioner or others from issuance
of the mandate in the event of reversal by the Supreme Court of the United States. In a criminal case, the

stay shall be effective for not more than sixty days ea-metien-ef-a-party to permit the nmely filing of an
appeal or petmon for writ of certiorari to the United States Supreme Court. After expiration of the-time

that period and of the periods mentioned by this rule, if no petition for certiorari has been filed, the mandate
of-the-coust shall issue.

[(] File Number. The mandate shall contain the file number of the case in the trial court.
(d)  Filing of Mandate. When the mandate of the appellate court ef-appeals is received by the
proper clerk, he the clerk shall file it with the papers of the cause and note it upon the docket.
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{0  Costs The mandate shall be issued without waiting for the payment of costs. In cases in
which the Supreme Court declines to grant an application for writ of error, costs of the Supremc Court shall
be paid in the court of appeals and the mandate issued from that court.

o If a an_appellate court ef-appeals vacates, modifies, corrects or reforms its judgment after
the mandate has been issued, the mandate shall have no further effect and a new mandate may be issued.
The clerk shall at once give notice of such this act to the clerk of the &Hal court to which the mandate was
directed and to all parties.

RULE 24. PLENARY POWER AND EXPIRATION OF TERM

no_motion to extend the m f f'lmh een fil

Q) forty-five gm after the judgment, if no timely motion for rehearing has been filed
and no motion to extend the time for filing has been filed, or

2 forty-five ggﬁ after the overruling of the last timely motion f ing or
days after the overruling of a timely motion to extend the time for filing a motion for j
C f ]
[€)) notwith i rovisions of this rule. urt of Crimina

3) enforce its mdg_m_ent if the case is not pendmg in the Supreme Court on writ of
error or in the Court of Criminal Appeals on discretionary review, and

[C))] order publication of an opinion previously designated not for publit

opinion conforms to the standards in Rule 90(d).

Cumulative Report
Appeliate Rules Committee -18- January 19, 1995



[()] iration of T iration of the t f the appellate court does n
] er or court’s authority to decide any matter in a ¢ nding wh erm

SECTION THREE. NEW TRIALS, ARREST OF
JUDGMENT, AND NUNC PRO TUNC
PROCEEDINGS IN CRIMINAL CASES

[No change.]
SECTION FOUR. APPEALS FROM JUDGMENTS
AND ORDERS OF TRIAL COURTS

RULE 40. ORDINARY APPEAL—
HOW PERFECTED

(a) Appeals in Civil Cases.
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. of k& = - b 2 AL L.
of the notice showing the date of filing.

» i 10 in notice. The notice a em ed 'ﬁl : l
rief on leave of th 11 U d ch term: C L

(34)  Notice of Limitation of Appeal. No attempt to limit the scope of an appeal shall be
effective unless the severable portion of the judgment from which the appeal is taken is designated

in a notice st it i Limitation of Appeal” served on all other parties to the trial

. court’s final judgment within fifteen days after judgment is signed, or if a motion for new triabla
motion to modify the judgment, a moti einstate filed pursuant to Civil F ire Rule 1653,
findi is filed by any party, within seventy-five days after the judgment is

signed.

| (65)  Judgment Not Suspended by Appeal. Except as provided in Rule 43, the filing of a
notice of appeal bend-er-the-making-of-a-depesit-or-affidavit does not have the effect of suspending

enforcement of the judgment. Unless a supersedeas bond or deposit is made as provided in Rule
47, execution may issue thereon as if no appeal er-writ-of-errer had been taken.

® Appeals in Criminal Cases. [No Change.]
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Notes and Comments

Change by 1994 amendments. (1) Paragraph (a) has been rewritten to replace the requirement of a
bond or other security to perfect the appeal with a notice of appeal. (2) The provision for filing an affidavit
to secure costs on appeal have been transferred to new Rule 45. (3) The contents of the notice of appeal -
are prescribed. (4) Amendment of the notice to correct defects and omissions is allowed. (5) A notice of
limitation of the appeal must be so titled.

RULE 41. ORDINARY APPEAL~WHEN PERFECTED
(®) Appeals in Civil Cases.

(¢)) Time to Perfect Appeal. The notice of appeal When-security-for-cosis-on-appeal-is
gquﬁadr&&bﬂﬂ-eﬂmmm shall be filed with the clerk within thirty days after the
judgment is signed, or, within ninety days after the judgment is signed if a timely motion for new

i tion to modi iudgment, motion to reinstate fil jvi
165a. or a request for findings of fact has been filed by any party or-if-any-party-has-timely-filed-a
qupﬁmn&e&k&ammeﬁa* in a case tried without a jury. If-a-depesit-ef-eash

..... R aand ha AIE ha ho mane nth

EXPLANATION: This amendment is proposed to conform this rule to Rule 329b(g) of the Texas
m#avﬂmmmddmwmﬂwmﬁomm@gmﬁijmw&hhm
of appeal provided in Rule 40.

2 Extension of Time. An extension of time may be granted by the appellate court for
late flliﬂg of a cest-bead-oF notice of appeal or-maldine-the-deposit-re auired-by-paragraph-{8 8

i it, if such bend-or notice of appeal is filed,-depesit-is-made,-or-affidavit-is-filed
not later than fifteen days after the last day allowed and, within the same period, a motion is filed in
the appellate court reasonably explaining the need for such extension. I-a-contest-to-an-affidavit-in

hond

(b)  Appeals in Criminal Cases.

(1)  Time to Perfect Appeal. Exceptas provided in Rule 44 Aappeal is perfected when
notice of appeal is filed within thirty (fifteen by the state) days after the day sentence is imposed or
suspended in open court or the day an appealable order is signed by the trial judge; except, if a
motion for new trial is timely filed, notice of appeal shall be filed within ninety days of the day
sentence is imposed or suspended in open court.

2 Extension of Time. [No change.]

(e) Prematurely Filed Documents. No WMMM% notice of
appeal, or notice of limitation of appeal shall be held ineffective because prematurely filed. In civil cases,
every such instrument shall be deemed to have been filed on the date of but subsequent to the time ¢ of
signing of the judgment or the time of the overruling of motion for new trial, if such a motion is filed. In
criminal cases, every such instrument shall be deemed to have been filed on the date of but subsequent to
the imposition or suspension of sentence in open court or the signing of appealable order by the trial judge,
provided that no notice of appeal shall be effective if given before a finding of guilt is made or a verdict is

received.
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Notes and Comments
Change by 1994 amendments: (1) Notice of appeal is substituted for bond or other security as

method of perfecting appealing civil cases. (2) The reference to a motion to modify conforms this rule to

Rule 329(g) of the Texas Rules of le Procedure. .(3) The two versions of paragraph (a)(1) have been
combined.

RULE 42. ACCELERATED APPEALS
IN CIVIL CASES
(a) Manditory Acceleration.
(1) & (2) [No Change.]

3 In all accelerated appeals from interlocutory orders and in quo warranto
proceedings, the notice of appeal, the-bend,-er-the-notice-or-affidavit-in-lieu-thereof; shall be
filed, ev-ﬂae—depesa—m—heu—ef—bead—shan—be-made, within twenty days after the judgment or
order is signed or as extended in accordance with Rule 41(a)(2). The record shall be filed
in the appellate court within thirty days after the judgment or order is signed. The
appellant’s brief shall be filed within twenty days after the record is filed, and appellee’s
brlcf shall be filed within twenty days aftcr appellant's bnef is filed Fadum—te—ﬁleaﬂaer

(b) & (c) [No Change.]
Note§ and Comments

Change by 1994 amendment: The first sentence was amended to resolve a conflict in the cases
regarding the availability of a motion for extension in accelerated appeals. The other amendments extend
abolition of the cost bond to perfection of interlocutory appeals.

RULE 43.

" [No change.]

RULE 44. APPEALS IN HABEAS CORPUS AND BAlL,
CRIMINAL CASES

(a) The Record. In habeas corpus or bail proceedings when written notice of appeal from a
judgment or an order is filed, the transcript and, if requested by the applicant, a statement of facts, shall be
prepared and certified by the clerk of the trial court and, within fifteen days after the notice of appeal is
filed, sent to the appellatc court for revxew. The appellate court may shorten or extend the time for filing
the record if-the onable-exp ioR the tior. When the record is received by
the appellate court, the court shall set the tlme for the fihng of bnefs, if briefs are desired, and shall set the
appeal for submission. '
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(b) - () [No change.]

EXPLANATION: This rule is repealed. Provmomformuofmrm §§51.012md51.0130fﬂ|e
GommauamdedwuldbehuedbyﬂwSumeounwrepededmdaﬂw%Mahnga.
Pmposadnewlhleﬁfaﬂom
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RULE 45. WHEN PARTY IS

UNABLE TO PAY COSTS
(8)  When the appellant is unable to pay the cost of appeal, including the cost of preparing the
record, or-give-security-therefor; he or she shall be entitled to preparation and filing o ecord withou

18 a6 1€
payment and to prosecute the ar appeal without paying the filing fee by filing with the clerk of the trial
court, within the time prescribed by Rule 41, an affidavit complying with paragraph (b) of this rule

[1:)] ntents of Affidavit The affidavit shall contain complete inf;
ature and amou governmental entitlement income, nature ang

(db)  Notice. The appellant or his attorney shall give notice of the filing of the affidavit to the
opposing party or his attorney, and to the court reporter or court recorder of the court where the case was
tried within two days after the filing; otherwise, he shall not be entitled to prosecute the appeal without
paying the costs or giving security therefor.

(ce)  Contest. Any interested officer of the court or party to the suit, may file a contest to the
affidavit within ten days after notice thereof, whereupon the court trying the case (if in session) or (if not in
session) the judge of the court or county judge of the county in which the case is pending shall set the

contest for hearing, and the clerk shall give the parties notice of such setting. The contest need not be under
oath.

(fd)  The burden of proof at the hearing of the contest shall rest upon the appellant to sustain
the allegations of the affidavit. : » .

(ge)  If no contest is filed in the allotted time, the allegations of the affidavit shall be taken as
true. If a contest is filed, the court shall hear the same within ten days after its filing unless the court
extends the time for hearing and determining the contest by a signed written order made within the ten day
period. The court shall not extend the time for more than twenty additional days after the date of the order
of extension. If no written order wuling is made on the contest within the ten day period or within the period
of time as extended by the court, the allegations of the affidavit shall be taken as true.

(bf)  If the appellant is able to pay or give security for a part of the costs of appeal, he shall be
required to make such payment or give such security (one or both) to the extent of his ability.

Notes and Comments

Change by 1994 amendment: (1) Review by writ of error is abolished and former Rule 45 is
repealed. (2) The provisions concerning inability to pay costs provided in former Rule 40(a)(3) have been
inserted here because the requirement of a bond or other security for costs has been eliminated from Rule
40. (3) The provision in paragraph (c) concerning an oath to support a contest of the affidavit of inability to
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pay costs has been added. The only changes to current Rule 40(a)(3) are those designated above, besides
moving former 40(a)(3) to this rule. ’
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Notes and Comments

This rule is repealed because of abolition of the security requirement in Rule 40(a).
RULE 46. [Reserved]

RULE 47. SUSPENSION OF ENFORCEMENT
OF JUDGMENT PENDING APPEAL IN CIVIL CASES

(2) Suspension of Enforcement. Unless otherwise provided by law or these rules, a judgment
debtor may suspend the execution of the judgment by written agreement with the creditor or by filing a good
and sufficient bond to be approved by the clerk, subject to review by the court on hearing, or making the
deposit provided by Rule 48, payable to the judgment creditor in the amount provided below, conditioned
that the judgment debtor shall prosecute his appeal or writ of error with effect and, in case the judgment of
the Supreme Court or court of appeals shall be against him, he shall perform its judgment, sentence or
decree and pay all such damages and costs as said court may award against him. If-the-bond-or-deposit-is
sufficient-compliance-with-Rule-46, The trial court may make such orders as will adequately protect the
judgment creditor against any loss or damages occasioned by the appeal.

(b) through (§) [No change.]

k) Continuing Trial Court Jurisdiction. The trial court shall have continuing jurisdiction
during the pendency of an appeal from a judgment, even after the expiration of its plenary power, to order
the amount and the type of security and the sufficiency of sureties and, upon any changed circumstances, to
modify the amount or the type of security required to continue the suspension of the execution of the
judgment. If the security or sufficiency of sureties is ordered or altered by order of the trial court after the
attachment of jurisdiction in_an appellate court ef-the-court-of-appeals, the judgment debtor shall notify the
appellate court having jurisdiction of the appeal esurt-of-appeals of the security determination by the trial

court. The trial court’s exercise of discretion under this rule is subject to review under Rule 49,

() Agreement Suspending Enforcement. To be enforceable, an agreement suspending
g all be in writi trial court, and also with anv appellate

e judeme g, filed with the

RULE 48. DEPOSIT IN LIEU OF BOND

Wherever these rules provide for the filing of a surety bond, the party may in lieu of filing the bond
deposit cash or, with leave of court, a negotiable obligation of the government of the United States of
America or any agency thereof, or with-leave-of-court; deposit a negotiable obligation of any bank or savings
and loan association chartered by the government of the United States of America or any state thereof, that
is insured by the government of the United States of America or any agency thereof, in the amount fixed for
the surety bond, conditioned in the same manner as would be a surety bond for the protection of other
parties. Any interest thereon shall constitute a part of the deposit. .
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RULE 49. APPELLATE REVIEW OF SECURITY IN CIVIL CASES

(a) Sufficiency. The sufficiency of a eest-or supersedeas bond or deposit or the sureties thereon or of
any other bond or deposit under Rule 47 shall be reviewable by the appellate court for insufficiency of the
amount or of the sureties or the securities deposited, whether arising from initial msufﬁclenc;y or any subsequent
condition which may arise affecting the sufficiency of the bond or deposit. The court in which the appeal is
pending shall, upon motion showing such insufficiency, require an additional bond or deposit to be filed and
approved by the clerk of the trial court and a certified copy to be filed in the appellate court.

(b) [No change.]

(c) Alterations in Security. If upon its review, the appellate court requires additional security for
suspension of enforcement of the Judgment, enforcement of the judgment shall be suspended for twenty days
after the order of the court of appeals is served. If the judgment debtor fails to comply with the order within
that period, the clerk shall notify the trial court that execution may be issued on the judgment. The additional
security shall not release the security previously posted or alternative security arrangements made.

Notes and Comments.

Change by 1994 amendments: The references to security for costs have been deleted.

RULE 50. RECORD ON APPEAL

(@)  Contents. The record on appeal shall consist of a wws
those contained in the a transcript and, where necessary to the appeal, a statement of facts.

(b) [No change.]

(e) Agreed Statement. The parties may agree upon a brief statement of the case and of the facts
proven as will enable the appellate court to determine whether there is error in the judgment. Such statement
shall be eopied-inte included in the transcript in lieu of the proceedings themselves.

(d) Burden on Appellant. The burden is on the appellant, or other party seeking review, to see
that-a-sufficientrecord-is-presented Wﬂmm show error requiring reversal.

(e) Lost or Destroyed Record. When the record or any pOI‘thIl thereof is lost or destroyed, copies it
may be substituted in the trial court and when so substituted the record may be prepared and transmitted to the
appellate court as in other cases. If the appellant has made a timely request for a statement of facts, but a
significant ngon gf the court reporter's notes and records have been lost or destroyed w1thout mg appellant’s
fault or i ' : '

been lost or destroxed, or a mgglﬁcang ggmon of the groceedmgs are maudlble thhmt gpggllgg:; {am:, ﬂle

appellant may be is entitled to a new trial unless the parties agree on a statement of facts.

(f [No change.]
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Notes and Comments

Change by 1994 amendment: (1) Paragraph (a) and (c) are amended to embody the concept that all
papers in the trial court are part of the record on appeal and accessible as needed, though only those listed in
Rule 51(a) and designated by the parties need be sent up in the transcript, original and as supplemented. (2)
Paragraph (d) is amended to conform to the concept of transferring to the clerk and reporter of the trial court
responsibility for filing the record, as provided in the amendments to Rules 51(c) and 53(k).

RULE §1. THE TRANSCRIPT ON APPEAL

() Contents. Unless otherwise designated by the pames in accordancc wnh Rule 50 the transcnpt
onappmlshallincludecopiesofmefollowmg: incmlcases,the livep & s-held

s 3 arey mcnmmalcases,copiaofthe
mdlctmcnt or mformation, any spec1a1 pleas and motions of the defcndant which were presented to the court and
overruled, and any written waivers; the court’s docket sheet; the charge of the court and the verdict of the jury,.
or the court’s ﬁndmgs of fact and concluswns of law; the court’s judgment or othcr order appcalcd from; any

motions for new moti m judgment, request for findings of f: io
motion to reinstate filed pu ggagg to gml Procgdure Rglg 165a, and any the order of thc coutt thcreon, any
. notice of appeal; any-appeal-bondy-affidavit-in of-be g eFt

0 y
notice of limitation of appeal in cml cases made pursuant to Rule 40 any formal bxlls of excepuon prowded for
in Rule 52; in civil cases, a certified bill of costs, mcludmg the cost of the transcnpt aad-the-statement-ef-ﬁaets
(if-any), showing any credits for payments made; any de :
p mt tg mﬁ (m g ﬂ!; mg ggg ggx ﬁlgd gager hsteg in §uch g dgxgggg g aad,—subjeet-to—ﬂ;e

(b) Written Designation. At or before the time prescribed for perfccting the appeal, any party may
file with the clerk a written designation specifying matter for inclusion in the transcript; the destgnatlon must be
- specific and the clerk shall disregard any general designation such as one for "all papers filed in the cause.” The

party makmg the desngnatlon shall serve a copy of the dcsxgnatnon on all other partles. Fadun—to—nmaly—make

(¢)  Dutyof Clerk. Upon perfection of the appeal, and payment or arrangement with the clerk to
pay the fee, the clerk of the trial court shall prepare the transcript under signature of the clerk his-hand and the
seal of the court and immediately transmit it the-transeript to the appellate court designated by the appellant
for filing. The pages of the transcript shall be numbered consecutively and there shall be an index prepared by
the clerk showing the location of each document in the transcript. The transcript shall be prepared in the form
directed by the Supreme Court and the Court of Criminal Appeals which will make an order or orders in such
respect for the guidance of trial clerks. In criminal cases, the tmnscnpt shall be made in duplicate and one copy
shall be retzuned by the clerk g_L_g_mchgg for use by the pames with penmsslon of the court. Ihg_mﬂ

le ] ppellate A the _ ce tha ral

@ Original Papers Exhibits. When the trial court is of the opinion that original papers er-exhibits
should be inspected by the appellate court or sent to the appellate court in lieu of copies, it may make such order
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therefor and for the safekeeping, transportation, and return thereof as it deems proper. The order shall contain
a list of such original papers exhibits in numerical order, with a brief identifying description of each, andy-se-far
as-practicabley all such papers exhibits shall be arranged in the order listed and firmly bound together. The
appellate court on its own initiative may direct the clerk of the trial court belew to send to it any original paper
er-exhibit for its inspection.

Notes and Comments

Change by 1994 amendments: (1) Responsibility is imposed on the trial court clerk rather than the
appellant to file the transcript in the appellate court. (2) Requiring the appellant to pay or make arrangements
to pay the clerk before the clerk is required to prepare the transcript is intended to change the rule announced
in Click v. Tyra, 867 S.W.2d 406 (Tex. App. Houston [14th Dist.] 1994, orig. proc.). (3) The provision concerning
original exhibits is moved to Rule 53.

RULE 52 PRESERVATION OF APPELLATE COMPLAINTS

(8) . General Preservation Rule. In-erder-to-preserve As a prerequisite to ! a
complamt for appellate review, a-pamt—have—mewmd—;%l-ewﬁ a timely request, objection, or

motion must appear of record, stating the specific grounds for the ruling he that the complaining party desired
the trial court to make if the specific grounds were not apparent from the context. No complaint shall be

gggglggrg_d meg if mg g& g s_@teg is §uff‘ cngntly specific to make the judge aware of the complaint. Itis

: Thg 1udge s rulmg upon the gg_m_p_lmmg party‘s request,
il

objecnon, or motlon must a ppea - ]
or n ial or a m th udmnnssufi‘cxentto resew fr lla

ggmggmg pmpgrly ggg in the motlon gless the takmg of ewdcngg is ngcessagg for proper mgngn of

complaint in the trial court. An order may be recited in the judgment, entered as a separate signed orde
M in the statement of facts, or otherwise made to apgggr in the record. If the mal judge refuses to rule,

an objection to the judge’s eeurt’s refusal to rule is sufficient to preserve the complaint. It-is-net-necessary-to
formally-except F g g! ggcggngns to rulings or orders of the trial court MM&M

notified but abse vaives all objections and complaints that party
if 1 th n ngfully induc oth

(b) Informal Bills of Exception and Offers of Proof. When the-court-excludes evidence is excluded,
the offerin g party eﬁemg—same shall as soon as practicable, but before the eeust’s charge is read to the jury or
the judgment i be allowed to make, in the absence of the jury, an offer of proof
in the form of a conclse statemcnt. The judge eeurt may, or at the request of a party shall, direct the making
of the offer in question and answer form. A transcription of the reporter’s notes or_of the electronic tape
recording showing the offer, whether by concise statement or question and answer, showing the objections made,
and showing the ruling thereon, when included in the record statement of facts certified by the reporter or
recorder, shall establish the nature of the evidence, the objections and the ruling. The mggg court may add any
other or further statement showing which-shews the character of the evidence, the form in which itwas offered,
the objection made, and the mlmg No further offer need be madc No formal bnlls of exceptlon are shaﬂ-be
needed to authorize appellate review of exclusion of the-guestion erred-in-e pe—the
evidence. When the judge eeurt hears objections to offered evidence out of the prescnce of the jury and rules
that the sueh evidence be admitted, the sueh objecnons are shall-be deemed to apply to the such evidence when
it is admitted before the jury without the necessity of repeating them

(c) Formal Bills of Exception. The preparation and filing of formal bills of exception shall be
governed by the following rules:
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¢)) No particular form of word shall be required in a bill of exception, but the objection -

to the ruling or action of the judge eeurt and the ruling complained of shall be stated with such
circumstances, or so much of the evidence as may be necessary to explain, and no more, and the whole
as briefly as possible.

@ When the statement of facts contains all the evidence requisite to explain the bill of
exception, evidence need not be set out in the bill; but it shall be sufficient to refer to the same as it
appears in the statement of facts.

3) The ruling of the judge eeust in giving or qualifying instructions to the jury shall be
regarded as approved unless a proper and timely objection is made.

NOTE TO ADVISORY COMMITTEE: This subparagraph should conform to the rules
conceming objections to the charge — or, perhaps, it may be omitted.

@ Formal bills of exception shall be presented to the judge for his allowance and
signature.

N 6)) The judge court shall submit the sueh bill to the adverse party or his the a
counsel, if in attendance on the court, and if the adverse party finds it feund to be correct, the judge
shall sign it without delay and file it with the clerk.

~ (6)  If the judge finds the such bill incorrect, he the judge shall suggest to the parties pasty
or their his counsel such corrections as he the judge deems necessary therein, and if they are agreed to
he the judge shall make such corrections, sign the bill and file it with the clerk.

@) Should the parties party not agree to the judge’s suggested sueh corrections, the judge
shall return the bill to him the complaining party with his the judge’s refusal endorsed on it thereen, and
shall prepare, sign and file with the clerk such a bill of exception as will, in his the judge’s opinion,
present the ruling of the court as it actually occurred. . ’

® Should the complaining party be dissatisfied with the said bill filed by the judge, he the
complaining party may, upon procuring the signature of three respectable bystanders, citizens of this
State, attesting to the correctness of the bill as originally presented by-him, have it the-same filed as part
of the record of the causes-and-tThe truth of the matter in-reference-thereto may be controverted and
maintained by affidavits, not exceeding five in number on each side, to-be filed with the papers of the
cause, within ten days after the filing of the said bill i
relating-thereto. On appeal the truth of the such bill of exceptions shall be determined from the such
affidavits so filed.

) In the event of a-formal-bill-ef-exception-is-filed-and-there-is-a conflict between a
formal bill and its-previsiens-and-the-provisions-of the statement of facts, the bill of-exceptions shall

control.

(10)  Anything occurring in open court or in chambers that is reported or recorded and so
certified by the court reporter or recorder may be included in the statement of facts rather than in a
formal bill of exceptionss-provided-thatin In a civil case the party requesting that all or part of the jury
arguments or the voir dire examination of the jury panel be included in the statement of facts shall pay
the cost thereof, which cest shall be separately listed in the certified bill of costs certificate-ofcests
prepared-by-the-clerk-of-the-trial-court, and the-same may be taxed in whole or in part by the appellate
court against any party to the appeal. ‘
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(11) Formal bills of exception shall be filed in the trial court within sixty days after the
judgment is signed in a civil case or within sixty days after the sentence is pronounced or suspended in
open court in a cnmmal case, orifa txmely motion for new trial, motion to modify, request for findings,

T motio; dure Rule 1652 has been filed, formal bills of exception
shall be filed within ninety days aftcr the judgment is signed in a civil case or within ninety days after
sentence is pronounced or suspended in open court in a criminal case. When 3 formal bills of exception
is are filed, it they may be included in the transcript or in a supplemental transcript.

(@) MMMMMQMMMM

from a request that the judge amen fa  nding or make an addiions) inding of fact ey be made for
first time on appeal in_the complainin s brief,

EXPLANATION: This draft resolves most of the issues end problems presented by current Tex.R App.P.
52 without the necessity of completely revising the Texas Rules of Civil Procedure.

RULE 53. THE STATEMENT OF FACTS ON APPEAL
(a) - (¢) [No change.]

) Partial Statement. If appellant requests or prepares a partial statement of facts, the appellant
he shall include in the his request or proposal a statement of the points to be relied on and shall thereafter be
limited to such pomts. If such statement is filed, there shall be a presumption on appeal that nothing omitted
from the record is relevant to any of the points specified or to the disposition of the appeal. Any other party
may designate additional portions of the evidence to be included in the statement of facts. Those additional

rtions ted by another pa: must be mcluded in the statement of facts at ap llant’s cost unless the trial

if ment identifi “ f ewdencetosu af‘mdm of guilt mt be 1 ‘ d

on, the record shall include all the evidence presented to the jury at the guilt phase of the trial or that would
havi i ted if a jury had not been waiv:

(e) Unnecessary Portions. In civil cases if any either party requires more of the testimony or other

evidence proceedings than is necessary to be included in the statement of facts, that party may he-shail be
required by the appellate court to pay the costs of the unnecessary portions thereef, regardless of the outcome

of the appeal.
(  [No change]
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(®  Reporter's or Recorder’s Fees. Except as provided in paragraph (d) of this rule, the appellant
ither pa ake arrange i e_officia EPC € ay his or h e oclore
i ment of f: The official court reporter or recorder shall include in his or her
certification the amount of the his charges for preparation of the statement of facts. The Supreme Court and
the Court of Criminal Appeals may from time to time make an order providing the fees which court reporters

and recorders may charge.
@) - () [No change.]

All exhibi in numerical order rief description of

&) Free Statement cof Facts Without Prepaymernt.

(§)) Civil Cases. In any case where the appellant has filed the affidavit required by Rule
45 to appeal his case without paying the fees of the clerk and official court reporter or recorder bead,
and no contest is filed, or any contest is overruled, the court or judge upon application of appellant shall
order the official reporter or recorder to prepare a statement of facts, and to deliver it to the appellate
court appelant, but the court reporter or recorder shall receive no pay for same.

2 Criminal Cases. Within the time prescribed for perfecting the appeal an appellant
unable to pay for the statement of facts may, by motion and affidavit, move the trial court to have the
statement of facts furnished without charge. After hearing the motion, if the court finds the appellant
is unable to pay for or give security for the statement of facts, the court shall order the reporter to
furnish the statement of facts, and when the court certifies that the statement of facts has been furnished
to the appellant, the court reporter shall be paid from the general funds of the county, by the county
in which the offense was committed the sum set by the trial judge.

o Duty of Appellant Reporter or Recorder to File. Itis the official court reporter’s or recorder’s
appellant’s duty, W&L&&M to cause the statement of facts to be filed with the
Eclerk of the Ceourt of Aappeals. ~

(m)  Original Exhibits. |
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thlf' ourtorthaellaeco

(n)  Duplicate Statement in Criminal Cases. [No change.]
(mg) When No Statement of Facts Filed in Appeals of Criminal Cases. [No change.]
Notes and Comments

Change by 1994 amendments: (1) Paragraph (d) has been clarified to apply the presumption of
completeness of the record to points complaining of legal and factual insufficiency of evidence to support fact
findings and to other cases where, notwithstanding the presumption, the appellate courts have held that a partial
record was insufficient to show harmful error, and the exception recognized by the Court of Criminal Appeals
in criminal cases has been expressly stated. (2) Paragraph (g) has been amended to require the appellant to pay

_the reporter’s fee before filing of the statement of facts. (3) Paragraph (j)(1) has been amended to delete the
reference to the bond. (4) Paragraphs (j)(1) and (k) have been amended to transfer responsibility for filing the
statement of facts from the appellant to the reporter. (5) The provisions of paragraph (I) have been moved here
from Rule 51(d).

RULE 54. TIME TO FILE RECORD

[This rule is repealed]
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{a) Mssiong from the Transcript. If anything material is gmmeg from thg m;ggpj, g mg_l

party may b lettrlre ce O al court to

()] curacies in the script. If any defect or inaccuraci ; i
of llate court shall return it to clerk of the trial cou ecifying the defect or in ra d
instructin, lerk to correc ript and refile it in the appellate c

[(3) Inaccuracies in the §gtement of Facts. Any mgccuramg in thg m gmg; of gg mg be

nent of the parties witho emf‘a on by the court reporte dispu afte

Notes and Comments

The rule has been rewritten to implement the amendments transferring responsibility for the record from
the appellant to the trial court clerk and reponcr and the appellate court.
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RULE D F_ THE APPELIATE CLERK IPT
THE NOTICE OF APPEAL AND RECORD.

(a) On Receiving Notice of Appeal. On receiving a copy of the notice of appeal from the clerk of the
trial court, the clerk of the appellate court shall endorse on it the time of receipt. The clerk shall send

notification of receipt of the notice gf apgeal to the attomey in_charge for all part@ sh gm bx thg nggg gf
appeal, b nroof of service of : any docketing statement filed in

Thg clerk _ all also notify any other gttomgx dcmggated pursuant 1o Rule 7( a) and any gggg@gnm p@_r_ty.

(1) Proper and Timely Notice. On receipt of the copy of the notice of appeal, the clerk shall
docket the appeal. Each case filed in the court of appeals shall be assigned a docket number consisting

f four ted by hyphens: (1) the number of the court of al

of four parts separated by hyphens: (1) the number of the court of appeals district, (2) the last two
digits of the year in which the case is filed, (3) the number assigned to the case, and (4) the designation
"CV" for civil and "CR" for criminal cases.

(2) Defective or Improper Notice. If it seems to the clerk that the notice is defective or that
it was not filed in time, the clerk shall notify the parties and the trial court clerk of the defect so that

fect may be remedied if it can be. If, after thirty days from such notification. no T _noti
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Notes and Comments

Change by 1994 amendments: The rule has been rewritten to implement the amendments transferring

responsibility for the record from the appellant to the trial court clerk and reporter and the appellate court and
to provide for docketing the appeal on filing of the notice of appeal.
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Notes and Comments

Paragraph (a) of this rule has been included in Rule 56(a) and paragraph (b) has been moved to 7(a).

to the ggpgllant a ockermz statement fgrm which shall mclude a reggg_s; for thg fgllowmg inf g : mg_g,

[6))] If llant filing the statement is represent orney, th

appeliant filmg thg sgtemgg; and the name, addrgs, tgleghong number, telecopier number, and State -
Ba f ',':. d C L] 11 -,i dil{ f - .

d d telephone pummber of the appellant

o 3) The date the notice of appeal was filed in_the trial court, and if by mail, the date of
mailing; ‘

4 The name and county of the trial court, the name of the judge who tried the case, and

the judgment or r order appealed from was signed;

() The date of filing of any motion for new trial, motion to modify the judgment, request
for findings of fact, motion to reinstate, or any other filing that could affect the time for perfecting the

(ﬁ) Thg ngmgg of gll gthgr pamgg to the trial court § mdgmeng_, ggg mg ggmgg, gggm

nt, 0 T & ttmean if the drss dtlehn n '.

the llant has made a diligent inquiry, but has not been able to discover the address and telephone
number;

(8): The general nature of the suit (personal inju ach of

Whether th should be advanced for submission or is accel

Rule 42 or other rules or statutes:

(10) Whether a statement of facts has been or will be requested, and if the trial was

1 ically recorded, that i recorded;
(11)  Whether llant intends to seek temporary or ancillary relie
(12)  The date of filing of any affidavit of inability to pay the costs of appeal, the date of

notice of the affidavit, the date of filing of the contest, and the date of any order overruling the contest;
(13)  Whether a supersedeas bond has or will be filed;
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(14)  Any other information required by the court of appeals.

i nt or r aled f m w igne judge;

- (9) The date of filmg of anx motion for new tngl, motion in arrest of judgment, or any

ilin C im rfecting the

(€3] Whether a statement of facts has been or will be requested, an if the trial was
electrically recorded, that it was so recorded;

[¢)) The f filing of idavit of inabili
notice of idavit date of verrulin n

(10)  Any other information required by the appellate court.

{c} Within ten after receiving the docketing statement form, th
the docketin tement. ’

{d) Any party may file a statement supplementing or correcting the docketing statement.

(e  The
the appellate court.

Notes and Comments

Change by 1994 amendments: New rule.

RULE 58. PREMATURE APPEAL

[No change.]
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RULE 59. YOLUNTARY DISMISSAL
(a) Civil Cases.

1) The appellate court may finally dispose of an appeal erwrit-of-error
as follows:

(A) [No change/]
(B) [No change.]

() If no transcript has been filed, the agreement or motion shall be accompanied by
certified or sworn copies of the judgment appealed from and of the appeal bond or other document
perfecting or attempting to perfect the appeal er-w#it-of-error.

(3) [No change.]

(b) Criminal Cases. [No change.]
Notes and Comments
Change by 1994 améndments: References to the writ of error procedure have been deleted in view of

the repeal of former rule 45.

RULE 60. INVOLUNTARY DISMISSAL

(a) Civil Cases. € If an appeal er-writ-ef-error is subject to dismissal for want of jurisdiction, or
for want of prosecution, or for failure of the appellant to comply with any requirements of these rules, or any

ordcr of the court, gr any notlcg fmm thg clgrk ggumng a rgsgonsg or other gct_n_)n wnmm a m_lﬁgg mgg, &he

(b) Criminal Cases. [No change.]

Notes and Comments

Change by 1994 amendments: References to the writ of error procedure have been deleted in view of
the repeal of former rule 45.
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RULE 61. DISPOSITION OF PAPERS
WHEN APPEAL DISMISSED IN CIVIL CASES

Notes and Comments

Change by 1995 amendment: The rule was deleted as unnecessafy in light of comprehensive treatment
of the same subject in the Government Code.

SECTION FIVE. -MOTIONS, BRIEFS, ARGUMENT,
AND SUBMISSION, DECISION, AND
REHEARING IN THE COURT OF APPEALS

Notes and Comments

This rule has been moved to Rule 19(g)(5).

Notes and Comments

This rule has been moved to Rule 19(g)(2).

Notes and Comments

This rule has been moved to Rule 19 (g)(1).
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Notes and Comments

This rule has been moved to Rule 19(g)(4).

AB. BRIEFS AND ARGUMENT IN THE COURTS OF APPEALS
_ RULE 74. REQUISITES OF BRIEFS
Briefs shall be brief. Briefs shall be filed with the Cclerk of the €court of Aappeals’ of the cerrect
Wﬂ_wm [p-civilga he narties-shall be-designated-as—Appellant—and-~Appe

LN

" =%

district

(@) ames-of-All Parties-to-the-Trie 25 ¥4 2nt Identity of Parties and Counsel.
A complete list of the-names-and-addresses-of all

parties to the trial court’s final judgment and the names and
addresses of their counsel in the trial court, if any, shall be listed at the beginning of the appeliant’s brief, so that
the members of the court may at once determine whether they are disqualified to serve or should recuse
themselves from participating in the decision of the case and so that the clerk of the court of appeals may
properly notify the parties to the trial court’s final judgment or their counsel, if any, of the judgment and all
orders of the court of appeals. The brief shall include also the address of any party not

attornev. but if the address is not known, shall certify that appellant’s attorn m ili

has been unable to discover it, and the certificate shall give any available information, such as the probable
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(e) Brief of Appellee or Cross-Appellee. The brief of the appellee or cross-appeliee shall respond

r ised reply-to-the-peints—relied-upen by the appellant or cross-appeliant in due order
when practicable; and in civil cases, if-the an appellee or cross-appellee may desires-to complain of any ruling
or action of the trial courty by including in cross-points his or her rief. his-brief-in-regard-to-such-matters

Argument. A brief of the argument may present separately or grouped the issues or the points
relied upon for reversal. A summary of the entire argument may be included either after th relimin
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statement or at the conclusion of the brief. The argument shall include: (1) a fair, condensed statement of thé
facts pertinent to such issues or points, with reference to the pages in the record where the same may be found;
and (2) such discussion of the facts and the authorities relied upon as may be requisite to maintain the point at
issue. If complaint is made of any part of the charge given or refused, such part of the charge shall be set out
in full. If complaint is made of the improper admission or rejection of evidence, the substance of such evidence
so admitted or rejected shall be set out with references to the pages of the record where the same may be found.
Repetition or prolixity of statement or argument must be avoided. Any statement made by appellant in his
original brief as to the facts or the record may be accepted by the court as correct unless challenged by the

opposing party.

(hg)  Prayer for Relief. The nature of the relief sought should be clearly stated.

i) El tement of Facts. When an electronic statement of facts h: fi foll
1 all apply:
(1) x. Each shall file separately in the court of als at or
the party’s brief is due one copy of an appendix containing a typewritten or printe ipti all
rtions of rded statement of facts tha the 3l con51de relevant o _the i
heal 3 1 f rel exhibits. The appellee lix nee epeat al
thg ewdence mcludeg in the appellant’s appendix. ’I‘ranscnpnons shall be presumgg to be accurate
1 n is made. The form of the appendix and transcription shall conform ifications
f uprem ncerning the form of the statement of facts. Written noti ilin
dix must iven to all parties to the trial court’s final judgment at the time it is fil ether
witha ification of th f the recorded statement of facts included by referen th T

numbers in the court recorder’s logs. Service of a copy of the appendix is not requir

(2)  Presumption. The appellate court shall presume that nothing omitted from the
appendices filed by the parties is relevant to any of the issues raised or to disposition of the appeal. The
ellate court has no duty to review any part of the electronic recordin

3) ix. The appellate court may di arty to file 1
appendix containing additional portions of the recorded statement of facts and may grant a party leave

to do so.
(4) Inability to Pay. Any party unable to pay the cost of an appendix shall fil

rovided by Rule 45, and in addition shall state in the affidavit (or a lement) that the affiant
not have either the access to the necessary equipment or the skill necessary to prepare the appendix.
Cumulative Report
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()49 Appellant’s Filing Date. [No change.]
()¢, Failure of Appellant to File Brief. [No change.]

{I}tm)- Appellee’s or Cross-Appellee’s Filing Dates. An Agppellee or cross-appellee shall file a his
brief within twenty-five days after the filing of an appellant’s or cross-appellant’s brief. In civil cases, when an
appellant has failed to file g his brief as provided in this rule, an the appellee or cross-appellee may, prior to the
call of the case, file a his brief, which the court may in its discretion regard as a correct presentation of the case,
and upon which it may, in its discretion, affirm the judgment of the court below without examining the record.

(m) Modifications of Filing Time. Upon written motion showing a reasonable explanation of the
need for more time, the court may grant either or both parties further time for filing their respective briefs, and
may extend the time for submission of the case. The court may also shorten the time for filing briefs and the

submission of the cause in case of emergency, when in its

opinion the n
o file a brief m led before or after the date

eeds of justice require it. A motion for

b d

(o) Amendment or Supplementation. Briefs may be amended or supplemented at any time when
justice requires upon such reasonable terms as the court may prescribe, and if the court shall strike or refuse
to consider any part of a brief, the court shall on reasonable terms allow the same to be amended or

lemented. ild it appear before bmission that the case has not been properly presented
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Notes and Comments

Changed by 1994 amendments: (1) Paragraph (a) has been amended to limit the requirement of listing
of addresses of parties in the trial court to those not represented by counsel. (2) Paragraph (d) has been
rewritten and liberalized to provide for "issues or points” rather than "points of error.” (3) Paragraph (€) has
been amended to incorporate the provisions of Rule 324(c), Texas Rules of Civil Procedure, concerning cross-
points complaining of jury findings disregarded by the trial court in rendering judgment, with no substantive
change. (4) Paragraph (f) has been amended to permit the brief to include a summary of the entire argument.
(5) Former paragraphs (h), (i), and (j) have been deleted and their provisions have been incorporated into Rule
4(d) and 4(e) as amended. The remaining paragraphs have been renumbered. (6) Paragraph (k) has been
added. (7) The last sentence has been added to paragraph (m). (8) Former paragraph (q) has been deleted
because of the service requirement in Rule 4(f) as amended.

RULE 75. ORAL ARGUMENT

(a) Right to Argument. Except as provided in paragraph (f), when Whes a case is properly -
prepared for submission, any party who has filed briefs in accordance with the rules prescribed therefor and who
has made a timely request for oral argument under (f) hereof may, upon the call of the case for submission,
submit an oral argument to the court.

(b) - (¢) [No Change.]

() Request and Waiver. A party te-the-appeal desiring oral argument shall note file a request for oral
argument on the front cover of that party's therefor-at-the-time-he-files-his brief in-the-case. Failure of a party
to file a request shall be deemed a waiver of his right to oral argument in the case. Although a party waives his
right to oral argument under this rule, the court of appeal may nevertheless direct such party to appear and
submit oral argument on the submission date of the case.

The court of appeals may, in its discretion, advance civil or criminal cases for submission without oral
argument where oral argument would not materially aid the court in the determination of the issues of law and
fact presented in the appeal. Notice of the submission date of cases without oral argument shall be given by the
clerk in writing to all attorneys of record, and to any party to the appeal not presented by counsel, at least
twenty-one days prior to the submission date. The date of the notice shall be deemed to be the date such notice
is delivered into the custody of the United States Postal Service in a properly addressed post-pald wrapper
(envelope).

Notes and Comments
Change by 1994 amendments: The caption has been added to paragraph (f) and the second paragraph
of that paragraph has been amended to authorize the court to advance civil as well and criminal cases without
oral argument.
RULE76-79

[No change.]

Cumulative Report
Appeliate Rules Committee -45- ‘January 19, 1995



CA. JUDGMENTS IN THE COURTS OF APPEALS

RULE 80. JUDGMENT OF THE COURT OF APREALS

(a) Time. [No change.]

(b)  Types of Judgment. The court of appeals may: (1) affirm the judgment of the trial court belows;
(2) modify the judgment of the trial court belew by correcting or reforming it, and, as so modified. affirm it
(3) reverse the judgment of the trial court below and dismiss-the-case-or render the Jjudgment er-decree that the
trial court belew should have rendered;-or (4) reverse the judgment of the trial court below and remand the
case for further proceedings; ate the judgment of the trial court and dismi: case; ismi

rial co d dismiss the

did s Ol

(ed) . Other Orders. In addition, the court of appeals may make any other appropriate order, as the
~ law and the nature of the case may require.

(de)  Presumptions in Criminal Cases. [No change.]

RULE 81. REVERSAL IN CIVIL AND CRIMINAL CASES
[No change.]

RULE 82 - 83.

[No change.]

RULE 84. DAMAGES FOR DELAY IN CIVIL CASES

In civil cases where the court of appeals shall determine that an appellant has taken an appeal or a-
relator has filed a petition in an original proceeding for delay and without sufficient cause, then the court may,
as part of its judgment, award each prevailing party appeliee an amount not to exceed ten percent of the amount
of damages awarded to such prevailing party appeliee as damages against such appellant or relator. If there is
no amount awarded to the prevailing appellee party as money damages, then the court may award, as part of
its judgment, each prevailing appellee party an amount not to exceed ten times the total taxable costs as damages

against such appellant or relator or, in original proceedings, such other amount as the court deems just.

A request for damages pursuant to this rule, or an imposition of such damages without request, shall
not authorize the court to consider allegations of error that have not been otherwise properly preserved or
presented for appellate review.

Notes and Comments

Change by 1994 amendments: Penalties against relators in original proceedings have been added.
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RULE 85 - 89

[No change.]

DB. OPINIONS BY TH R
RULE 90. OPINIONS, PUBLICATION AND CITATION

(a) - (b) [No change.]

@) Unpublished Opinions. Unpublished-eQpinions gg_gga_:g__g_t_fg_r_p_ub_uggmn_ shall not be
cited as authority by counsel or by a court.

RULE 91. COPY OF OPINION AND JUDGMENT TO INTERESTED PARTIES AND OTHER COURTS

On the date an opinion of an appellate court is handed down, the clerk of the appellate court shall mail
or deliver to the clerk of the trial court, to the trial judge who tried the case, and to the State and each of the
. defendants in a criminal case, and in _a civil case to each of the parties to the trial court’s final judgment in-a-eivil
case, a copy of the opinion handed down by the appellate court and a copy of the judgment rendered by the
appellate court as entered in the minutes. Delivery to a party having counsel indicated of record shall be made
to counsel. The clerk of the trial court shall file a copy of the opinion among the papers of the cause in such
court. When there is more than one attorney for a party, the attorneys may designate in advance the attorney
in_charge on ene-te whom the copies of the opinion and judgment shall be mailed. In criminal cases, copies shall
also be provided to the State Prosecuting Attorney, P. O. Box 12405, Austin, Texas 78711 and to the Clerk of
the Court of Criminal Appeals.

Notes and Comments

Change by 1994 amendments: The rule has been made to conform to the prov:sxon for dcsxgnauon of
attorney in charge in Rule 4(b).

E. REHEARING IN THE COURTS OF APPEALS
RULE 100.

(a) Motion for Rehearing. Any party to the trial court’s final judgment desiring a rehearing of any
matter determined by a court of appeals or any panel thereof must, within fifteen days after the date of rendition
of the judgment or decision of the court, file with the clerk of the court a motion in writing for a rehearing, in
which the points relied upon for the rehearing shall be distinctly specified.

(b) - (g) [No change.]

Notes and Comments

Change by 1994 amendments: The amendment to paragraph (a) clarifies the right of a party to the trial
court’s final judgment to file a motion for rehearing, if that party is aggrieved by the court of appeals
judgment, as a prerequisite to filing an application for writ of error that challenges the action taken by
the court of appeals. ‘
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'BRIEFS. ARGUMENT, SUBMISSION,
DECISION, AND REHEARING IN THE SUPREME COURT

B AND ARGUMENT IN THE REME
RULE 130. FILING OF APPLICATION IN COURT OF APPEALS

(a) Method of Review. The Supreme Court may review final judgments of the courts of appeals
upon writ of efror.

(b) Number-of-Copies; Time and Place of Filing. Twelve-copies-of-tThe application shall be filed
with the Cclerk of the Ecourt of Aappeals that delivered the decision within thirty days after the day the
judgment and opinion are issued or within thirty days after the day the last time otion for rehearing is
overruled ruling on all timely filed motions for rehearing. An application filed prior to the filing of a motion for
rehearing by a party shall not preclude a party, including the party filing the application, from filing a motion
for rehearing, or the court of appeals from ruling on such motion. An application filed prior to the last ruling
on all timely filed motions for rehearing shall be deemed to have been filed on the date of but subsequent to
the last ruling on any such motion.

(c) Successive Applications. If any party files an application within the time specified or as
extended by the Supreme Court any other party who was entitled to file an application may do so within forty
days after the overruling of the last timely motion for rehearing filed by any party or within ten days after the

filing of any preceding application, whichever is the later date.

Notes and Comments

Change by 1994 amendments: (1) The provision for copies has been moved to amended Rule 4(c)(2).
(2) Paragraph (c) has been amended to permit a successive application to be filed within ten days after any
preceding application, though later than forty days after the order overruling the last motion for rehearing. (3)
Former paragraph (d) has been deleted and its provisions have been included in amended Rule 19(g)(4).
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RULE 131. REQUISITES OF APPLICATIONS

The application for writ of error shall be addressed to "The Supreme Court of Texas,” and shall state
the name of the party or parties applying for the writ. The parties shall be designated as "Petitioner” and
"Respondent.” Applications for writs of error shall be as brief as possible. The respondent should file a brief
in response. The application shall contain the following:

(8)  Names Identity of All Parties to the Trial Court's Final Judgment. A complete list of the
aames-and-addresses-of all parties to the trial court’s final judgment and the names and addresses of their

counsel in the trial court, if any, shall be listed on the first page of the application, so that the members of the

court may at once determine whether they are disqualified to serve or should recuse themselves from

participation in the decision of the case and so that the clerk of the court may properly notify the parties to the

trial court’s final Judgment or their counsel, if any, of the Judgment and all orders of the Supreme Court. The
lica also the address of a d ) de

. 1'.'..,‘.4"'_ dildDIC d LS . i ' . s Li1d
to_id d locate th nte: If the etmoner no e m

gcertificate shall be under oath.

(b) Table of Contents and Index of Authorities. The application shall contain at the front thereof
a table of contents with page references where the discussion of each point relied upon may be found and also
an index of authorities alphabetically arranged, together with reference to the pages of the application where the
same are cited. The subject matter of each point or group of points shall be indicated in the table of contents.

(c) Statement of the Case. The application should contain a brief general statement of the nature
of the suit, - for instance, whether it is a suit for damages, on a note, or in trespass to try title, and that the
statement as contamed in the oprmon of the court of appeals is correct, except in the partlculars pomted out.

. Such statement should seldom exceed one—half page ' The demxls of the case
should be reserved to be stated in connection with the points to which they are pertinent.

@) Statement of Jurisdiction. Except in those cases in which the jurisdiction of the court depends
on a conflict of decisions under subsection (a)(2) of section 22.001 of the Government Code, the petition should
merely state that the Supreme Court has jurisdiction under a particular subsection of section 22.001 of the
Government Code. Example: "The Supreme Court has jurisdiction of this suit under subsection (a)(6) of section
22.001 of the Government Code.” When jurisdiction of the Supreme Court depends on a conflict of decisions,
the conflict on the question of law should be clearly and plainly stated.

Issues Presented. A statement of the issues or points presented for review, g;' ressed in the
terms and circumstances of the case but without unnecessary detail, shall be stated in short and concise form

without ment or tition. The statement of an issue or point presented will b m ver
i tion fairly included therein. Each issue or point should be support: fe
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of the record where the mhng or other matter complained of is shown. Whether the matter complained of
ongmated in the trial court or in the court of appeals, it shall be assigned as error in the motion for rehearing
in the court of appeals.

NOIETOADVISORY(DMMITTEE. The Section Committee recommends that Rule 101 be repealed,

an assignment in the motion for rehearing be a prerequisite to Supreme Court review, as currently
powdedm&del&'l(e) and not for review by the Court of Criminal Appeals, as currently provided by Rule
200(d). However, the Section Committee suggests that the SCAC consider eliminating an assignment in
the motion for rehearing as a prerequisite of Supreme Court review. The last sentence in paragraph (e)
should be struck if the Committee decides that an assignment in the motion for rehearing should not be
a prerequisite to appellate review.

(¢4) Brief of the Argument. The brief of the argument may present separately, or grouped if
germane, the issues or points ef-errer relied upon for reversal, the argument to include such pertinent statements
from the record as may be requisite, together with page references and such discussion of the authorities as is
deemed necessary to make clear the jssues or points ef-error complained of. A summary of the argument may
be included either after the statement of the case or at the conclusion of the brief. The opinion of the court of
appeals will be considered with the application, and statements therein, if accepted by counsel as correct, need
not be repeated.

® Prayer for Relief. The nature of the relief sought by the application should be clearly stated.

(h) Amendment. The application may be amended at any time when justice requires upon such
reasonable terms as the court may prescribe.

() Court May Require Application Redrawn. If any brief or application for writ of error is
unnecessarily lengthy or not prepared in conformity with these rules, the Supreme Court may require same to
be redrawn.

Notes and Comments

Change by 1994 amendments: (1) Paragraph (a) has been amended to relieve counsel of the
requirement to include the addresses of parties represented by attorneys and to permit counsel to make a
certificate of diligent i mquuy if the address of an unrepresented party is not known. (2) Paragraph (e) has been
rewritten to provide for "issues or points” rather than “points of error.” (3) Paragraph (i), Length of Application,
has been stricken because it duplicates Rule 4(d).

RULE 132. FILING AND DOCKETING APPLICATION IN SUPREME COURT

(a) Duty of Clerk of Court of Appeals. When an application for writ of error to the Supreme Court
is filed with the Cclerk of the Ccourt of Aappeals, ke the clerk shall record the filing of the application, and shall,
after the court of appeals has ruled on all timely filed motions for rehearing, promptly forward it to the Clerk
of the Supreme Court with the original record in the case and the opinion of the court of appeals, the motions
filed in the case, and certified copies of the judgment and orders of the court of appeals. The clerk need not
forward any exhibits that are not documentary in nature unless ordered to do so by the Supreme Court.
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(b) Expenses. The party applying for the writ of error shall deposit with the Cglerk of the Ccourt
of Aappeals a sum sufficient to pay the expressage or camage of the record to and from the Clerk of the
Supreme Court.

(c) Duty of the Clerk of the Supreme Court. The Clerk of the Supreme Court shall receive the
application for writ of error, shall file it and the accompanying record from the court of appeals, and shall enter
the filing upon the docket, but he shall not be required to receive the application and record from the post office
or express office unless the postage or express charges shall have been paid. The clerk shall notify each party
to the trial court’s final judgment, as listed on the first page of the application, by letter of the filing of the

application in the Supreme Court, and the clerk shall send copies of the opinion and all orders of the Supreme
Court to all such parties. Notification to parties having counsel indicated of record shall be made to the attorney
in charge ceunsel, fin Rule 7(a).
| Notes and Comments

Change by 1994 amendments: Paragraph (c) has been amended to make explicit the clerk’s duty to

notify counsel, implied by Rule 131(a), but to limit the duty to the attorney in charge.
RULE 133 - 135
[Move unchanged rules 133, 134 and 135 to Section Six

from current Section Nine and renumber rules accordingly.]

RULE 136. BRIEFS OF RESPONDENTS AND OTHERS

(a) - (2) [No change.]

Notes and Comments

Change by 1994 amendments: Former paragraph (h) has been deleted and its provisions have been
included in amended Rule 4(e).

R 1 . PETITIONER'S BRIEF IN

Petmnrm fil bnfmrel to th nde t’sbnefconﬁn t the1 r
fi f error. ief i hall e page eng
t rul 1 atl n or the like.
Notes and Comments
New Rule.
Cumulative Report
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Notes and Comments

Former Rule 160 has been deleted and its provisions have been incorporated into Rule 19(g)(4).

B. SUBMISSION IN THE SUPREME COURT
RULE 170 - 172

[Move from Section 12, No change.]

ME IN THE SUPREME RT

RULE 180
DECISION
(a) k&-eaeh—eause,—t’[’he Supreme Court shall-either may: (1) affirm the ]udgment of the court of
appealss-er;_(2) modify th the court of appeals by correcting or reforming the j
so modified, affirm the ]gdgmggt o{ the court of appeals; (3) reverse __gjy_gmgm_gf_mgggumm and

render such the judgment as that the court of appeals should have rendered,-or; _(4) reverse the judgment of
_s.sgmg_apmuag remand the cause to the court of appeals _Ltmlmmmmmm

the .:- LS o; court of appeals a jal cou

In all cases in which the Supreme Court reverses the |udgment of the court gf appeals, the

m rt may remand the cause to the trial court for another trial in the inte
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RULE 181

[Move from Section 12 unchanged.]

RULE 182. JUDGMENT ON AFFIRMANCE OR RENDITION
(a) [No change.]

(b) Damages for Delay. Whenever the Supreme Court shall determine that an application for writ
of error or an original proceeding has been taken for delay and without sufficient cause, then the court may, as
a part of its judgment, award each prevailing respondent an amount not to exceed ten percent of the amount
of damages awarded to such respondent as damages against such petitioner or relator. If there is no amount
awarded to the prevailing respondent as money damages, then the court may award, as part of its judgment, each
prevailing respondent an amount not to exceed ten times the taxable costs as damages against such petitioner
or relator, or. in an original proceeding, such other amount as the court deems just.

A request for damages pursuant to this rule, or an imposition of such damages without request, shall
not authorize the court to consider allegations of error that have not been otherwise properly preserved or
presented for review.

Notes and Comments
Change by 1994 amendments: The penalty provision has been extended to original proceedings.
RULE 183. ENFORCEMENT OF JUDGMENT
[Move frbm Section 12 unchanged.]
RULE 184. REVERSAL AND REMAND
(a) & (b) [No change.]
(©) Nature of Remand. If the judgment of a court of appeals shall be reversed, the Supreme Court

may remand the case either to the court of appeals from which it came or to the trial court for another trial.

In order to in a remand to the court of appeals for consideration of factual ufficien ints or other poin
; = . efed i

urt of appeals, it is not neces;

EXPLANATION: MpmposedanmdmauirpmmpwdbytheopﬁdmhwhidlﬂwSuprmeCmm
mﬁ;wdmmadwﬂwwwofappedsforwmwambnoffawdnﬁqumwmbmmhiefd
in the Supreme Court, Davis v. City of San Antonio, 752 SW2d 518, 521-22 (Tex. 1988). The opinion
hdicmathamemmuwmbmmmded#memrpandawsbﬁdhadspwﬁmaymfora
mwnd,blmeﬁuadwaﬂawmdautoamditsbriefwmqmammzd. The proposed amendment
mulddaitythemquﬁmmforammmdgoﬂwcounofappealsmdwouldpawﬁt.md:amqueztobe
made on rehearing.

Notes and Comments

Change by 1994 amendments:
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RULE 185. NO AFFIRMANCE, REVERSAL OR DISMISSAL FOR WANT OF FORM OR SUBSTANCE

[No change, moved from Section 12.)

RULE 186. MANDATE

[No change, moved from Section 12.]

SECTION-FOURTEEN D. REHEARING IN THE SUPREME COURT

RULE 190. MOTION FOR REHEARING
(a) [No change.]

(b) Contents and-Service. The points relied upon for the rehearing shall be distinctly specified in
the motion. The motion shall state the name and address of the attorneys of record for the parties to the trial
court’s final judgment, and if there is no attorney of record, the name and address of the party to the trial court’s
final judgment. The party filing such motion shall serve on each party to the trial court’s final judgment that or

his attorney of record, a true copy of such motion, and shall note on the motion so filed with the clerk that such
copies have been so served.

() Notice of the Motion. Upon the filing of the motion, the clerk shall notify the attorneys of
record or other parties to the trial court’s final judgment by mail of the filing.

(d) & (¢) [No change.]
Notes and Comments

Change by 1994 amendments:

SECTION SEVEN. CERTIFIED QUESTIONS IN CIVIL CASES
RULES 110 - 114

[Rules transferred here with no change. Must be renumbered.]

SECTION EIGHT. ORIGINAL PROCEEDINGS IN CIVIL CASES
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R 120. ORIGINAL PROCEEDINGS IN CIVIL

mmencement. An original proceeding seeking extraordinary relief in Ilat i

_ (8) C ! I ivil
case, including a writ of habeas corpus, mandamus, prohibition, or injunction, shall be commenced by filing with

containin, followi. isites:

for or omission in hi: or her ff‘cxa i 11 n

nden t hi her name shall not be incl in itl in
iii) Any person whose interest would be affected by the relief t shall

nam ndent.

.

iv names, addresse. telephon m

wwmu_w
respondents and of gll gttomeﬁ representmg those parties in any underlying cause

T ted by counsel in th ndrl se_ne n t »

®)  Juisdici
)] AW&M@LME_MW

rity givi rt jurisdiction t rigin

show that relator i ;§ rgtramed of his or her hg em :

(i) Inadequacy of Legal R . In other origin in i
to an underlying cause, the petition shall state the facts showing that relator has no
adequate remedy by appeal or other legal remedy.

(iv) isdiction. If the Suprem It
Ve con t jurisdicti n, the etition shall ted first
ourt sh ll ta the date of resenta jon to h cou f Is an
n the petition or the compelling reason that tition not fi
court of appeals. :
()  Faas. g petition_shall state concisely and without argum ent the ggg
nec tablis elling necessity for relator’s right to th
including a summary of the relevant proceedings in any underlying cause. All factual &tgmmts

shall be verified by affidavit made on personal knowledge showing that the affiant is competent

1 € i
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(D) Authorities. The petition shall contai i ‘
including g statement of the i issues or points grescnted as mg gasig for relief ;og;t_l}g with

ggg ; lremeng of Rule 74 if in the court of agp_gals and Rule 131 1f m !!!: ‘ Supreme ng, )

(E) Pryer. tition shall state the particular reli
the parties against whom relief is sought.

respondents or a certificate @lgmmg the gbgncg of gmcg,
2 iz. A filing fee shall id as provi

(3) Egggg The relator shall g_xgpgm and f lg w1_t_h 1!1; MHQI! ggg m gt a mmm

(b) §ervice. Relator shall promptly serve upon each respondent a copy of the petition and record.

i relator tempora _Or_emergency I hef other than a writ of ha €as_Corpu th l t d

[€))] ._If the court is of the tentativ
lief so th ourt wﬂl set the amount of a bond to exccuted l a co dx on of rel

ndents it a reply to the petition andmthatcvent thecl rkwxllson txf ] ld nlﬁe
I € _Ccou is of the tcntatw 0 m1 n_that rclator is nntled to the reh r ri

' m £ SU | al gt .
the petition. Othem se, the pgtmon wﬂl be denied. Before setting oral argument, ang mthgy; thg notice
provided by paragraph (e). the court or any justice acting for the court may hold an informal conference

. Y

with th jes, in n_or by telephone, at which the respondents or their coun i

telephone or other expedited communication to state orally any objection to further consideration of the

.0

tition and any information that may help the court make an expeditious disposition of tition
including a convenient time for oral argument.

3) bi Court. In cases over which the Supreme has ori risdiction
to_issue writs of mandamus, prohibition, or injunction, and in which the order of a lower court
complained of is in conflict with an opinion of the Supreme Court or is contrary to the Constitution, a
statute, or a rule of civil or appellate procedure, the Supreme Court may, after respondents have had
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[(3) Notifi n. cl I noti mail_all_identifi rti i if.
‘ sel, of the fili the petition and date set for oral argum

(f) - .Answer. Atleast five days before the date set for oral argument, respondents may file with the
1k and serve e relator an answer containing a ve e any facts material eeding
a brie iti ] m2 i g ibits re espondents

ipon th rified statem

(4] less Petition or Misleading Statement or Record. Ift ition
e that the ceding j ght in_good faith or that it i : '

vious
o < >
Rule 84 if in the court of appeals or Rule 182(b) if 'in the Supreme Court.

(h) rder of the Court. If after hearing argument, the court determines that all or f
lief s relator should ranted, it shall issue an order to that effect. Otherwise, the court shall den
lief. If the court deni relie h ourt shall remand the relator S cl

10_issu order of commi if relator is not available for return to custod er of

commitment, the court may order the bond forfeited and render judgment accordingly against the surety.

Notes and Comments

Change by 1994 amendments: Rules 120, 121, and 122 have been consolidated and condensed into this
rule. The procedure in all original proceedings has been made more nearly uniform.
The principal substantive changes are: (1) The motion for leave to file and the court’s granting of leave before
filing of the petition have been abolished; (2) the documents to be filed by the relator have been reduced to a
petition and a record containing proceedings in the underlying cause; (3) the petition is required to contain a
statement of jurisdiction, a statement of facts, a brief of argument and authorities, and a prayer for relief; (4)
any real party in interest is required to be made a respondent; (5) no judge or officer against whom relief is
sought is permitted to be named in the title of the proceeding; (6) the provisions for filing, service, copies, and
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some of the provisions for service have been incorporated into Rule 4; (7) service on any party represented by
counsel in an underlying cause is authorized to be made on counsel; (8) the court is authorized to hold an
informal conference with the parties before setting argument on the petition and is required to do so, if
practicable, before granting temporary relief.
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Netes and Comments:

The provisions of this rule have been incorporated into amended Rule 19(g)(4).
SECTION TEN FIFTEEN. DISCRETIONARY REVIEW IN CRIMINAL CASES
RULE 200. DISCRETIONARY REVIEW IN GENERAL
[No change.]
RULE 201. DISCRETIONARY REVIEW WITHOUT PETITION
[No change.]
RULE 202. DISCRETIONARY REVIEW WITH PETITION
(a) [No change.)

(b) The original petition shall be filed with the Cclerk of the Ccourt of Agppeals which delivered
the decision within 30 days after the day the judgment is entered or within 30 days after the day the last timely
motion for rehearing is overruled. If the court of appeals issues a judgment or opinion that is in anv respect

ifferent from its original or previous judgment or opinion, the petition shall be filed withi
f als i corrected or modified opinion or judgment.

NOTE TO ADVISORY COMMITTEE: The proposed amendment should be deleted if Rule 101 is
repealed.

(c) - 1) [No change.]
Notes and Comments

Change by 1994 amendments: The second sentence is added to conform this rule to the amendment
to Rule 101.
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RULE 203. BRIEF ON THE MERITS
[No change.]
SECTION ELEVEN SIXTEEN. DIRECT APPEALS AND EXTRAORDINARY MATTERS IN THE COURT
OF CRIMINAL APPEALS, INCLUDING POST CONVICTION APPLICATIONS
FOR WRIT OF HABEAS CORPUS
RULES 210 - 214.
[No change.]
SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS IN THE
COURT OF CRIMINAL APPEALS
RULES 220 - 223.

[No change.]

SECTION EIGHTEEN. REHEARINGS AND MANDATE IN THE COURT OF CRIMINAL APPEALS
RULES 230 - 234.
[No change.]
ORDER
OF THE SUPREME COURT OF TEXAS -
- DIRECTING THE FORM OF THE RECORD ON APPEAL IN CIVIL CASES

Pursuant to the provisions of Rules 51(c) and 53(h), TEX.R.APP.P., the Supreme Court of Texas directs
that, in the event of an appeal er-wsit-of-error from a trial court to an appellate court in a civil case, the clerk
shall prepare a record consisting of a transcript and a statement of facts in accordance with applicable Rules in
the following format:
(A)  Transcript

1) The clerk shall collect all proceedings, instruments, and other papers (a) specified in Rule 51(a),
TEX.R.APP.P., (b) designated by the parties pursuant to Rule 51(b), TEX.R.APP.P., and (c) ordered by the trial
judge to be included in the transcript. Each proceeding, instrument, and other paper shall clearly show the date
of filing. As far as practicable, each order and judgment shall show the date of signing by the judge, as well as
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date of entry in the minutes. The clerk shall then make a legible copy, on 8% by 11 inch paper, of all such

proceedings, instruments, and other papers and arrange the copies in ascending chronological order, by date of

distinguishable. The clerk shall then consecutively number the pages of the transcnpt in the bottom right-hand
comer of each page and bind them the—copies in a heavy cover in such a manner that, when opened, the

ch item i ifically designated b title.

(2) The clerk shall designate the transcript "Record, Volume 1.1." If the transcript consists of more
than one volume, the first volume of the transcript shall be designated "Record, Volume 1.1," the second volume
shall be designated "Record, Volume 1.2," and so forth, so that the transcript may be cited in the briefs simply

for ) " or "Tr 543",
3) The front cover of the first volume of the transcript shall include the following information and

be in substantially the following form:
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TRANSCRIPT

VOLUME 1 (OR VOLUME 1.1 OF _VOL

(Trial Court) No.
In the District (County) Court
of _______ County, Texas, :
Honorable Judge Presiding.
» Appellant(s)
Vs.
» Appellee(s)
Appealed to the

~ (Supreme Court of Texas at Austin, Texas
or Court of Appeals for the ___ Court of Appeals District
of Texas, at Texas).

Appellate Attorney for Appellant(s): Appellate Attorney for Appellee(s):

(name)

(name)

(address)

(address)

Telephone#

Telephone#

FAX #

FAX #

SBOT#

SBOT#

Delivered to (Supreme Court of Texas at Austin, Texas or Court of
Appeals for the Court of Appeals District of Texas, at
, Texas) on the day of , 19 .

(signature)
(name of clerk)
(title)

(Appellate Court) Cause No.

Filed in the (Supreme Court of Texas at Austin, Texas or Court of
Appeals for the Court of Appeals District of Texas, at |
Texas)this ___dayof .19 _ .

, Clerk
By » Deputy
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The front cover of the second and subsequent volumes of the transcript shall include the same

information and be in substantially the same form as that set forth above, except that second and subsequent

volumes may, but need not, include statements of delivery and filing.

C)) The clerk shall prepare and include on the first pages of the transcript a detailed index identifying each

proceeding, instrument, or other paper included in the transcript as it is denominated, the date of occurrence

or filing, and the page where it first appears. The index must conform to the order in which matters appear in

the transcript, rather than in alphabetical order. The index shall be double spaced.

) After the index, the clerk shall include a caption in substantially the following terms:

The State of Texas §

County of §
In the (County Court of Judicial District Court) of County,
Texas, the Honorable , sitting as Judge of said Court, the following proceedings
were held and the following instruments and other papers were filed in this cause, to wit:
No.
§ IN THE COURT
§
Vs. §
§
§ COUNTY, TEXAS

©) The transcript shall conclude with a certificate in substantially the following form:

The State of Texas §
County of §

I, , Clerk of the Court of County,
Texas. do hereby certify that the above and foregoing proceedings,
instruments, and other papers contained in Volume __, Pages __, inclusive,
to which this certification is attached and made a part thereof, are all the
original true-and-correct-copies-of-all proceedings, instruments, and other
papers specified by Rule 51(a), TEX.RAPP.P., all proceedings, instruments,
and other papers specified by Rule 51(a), TEX.R.APP.P., and all proceedings,
instruments, and other papers the trial judge ordered included in the

transcript in Cause No. , , Styled v.
____ in said court.
GIVEN UNDER MY HAND AND SEAL at my office in » Texas this
.. day of »19
(clerk)
(title)
By » Deputy
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) In the event of a flagrant violation of this Order in the preparation of a transcript, on motion
of a party or sua sponte, the appellate court may require the clerk to amend the transcript or to prepare a new
transcript in proper form at his or her own expense. In such evém, the clerk may be further required to provide,
at his or her own expense, a copy of the amended or new txinscript to all parties who have previously made a
copy of the original, defective transcript.

(B) STATEMENT OF FACTS

(4}) nless 3

33(0), fFhe court reporter shall type or print the statement of facts in this following format:
@) The top and bottom margins shall be 1 inch. The margin on the left-hand side of the
page shall be not less than 1% inches nor rhore than 2 inches.

“(b) The statement of facts shall be in readable typeféce (at least 12-point), in upper and
lower case, and double-spaced. | |
© The statement of facts shall be typed or printed on one side only of opaque and
unglazed white paper not less than 13-pound weight, 8% by 11 inches in size.

()} Each separate proceeding and hearing (pretrial hearing, voir dire, trial on the merits,

-etc.) shall be bound in a separate volume or as many volumes as necessary to prevent each
from being over two inches thick.

(e The first page of the first volume of the statement of facts of each such proceeding or
hearing shall be numbered "1" and each following page relating to the same proceeding or
hearing, whether in the first or a subsequent volume, shall be numbered consecutively at the
top right-hand corner of the page, so that page references will be sufficient without referring
to the particular volume number.

® Each volume of the statement of facts shall’ be securely bound on the left margin.
@® The court reporter shall designate the statement of facts "Record, Volume 2"} of-the
record. If the statcmentr of facts consists of more than one volume, Mmﬂgmm

statement of facts shall be designated "Record, Volume 2.1." the second volume shall be
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designated MVolmne 22 W&me—shaﬂ-be—desngnated—%lﬂme%, and so

(03] The front cover page of each volume of the statement of facts shall include the following

information and be in substantially the following form:

(Trial Court) No.
(NAME OF PLAINTIFF) § IN THE COURT
§ .
vs. : §
§
(NAME OF DEFENDANT) § OF COUNTY, TEXAS
STATEMENT OF FACTS
RECORD, VOLUME 2 (OR VOLUME 2.1 OF VOLUMES)
APPEARANCES:
Attorney for Plaintiff(s): Attorney for Defendant(s):
(name) (name)
(address) (address)
Telephone# Telephone#
FAX # FAX #
SBOT# SBOT#
Onthe ___dayof ______,19_, the above entitled and numbéred cause came on

to be heard (for trial) in the said Court, Honorable (name of Judge presiding), Judge Presiding,
and following proceedings were held, to wit:

3 The court reporter shall include an index of the testimony at the beginning of each volume of
the statement of facts showing the following information in substantially the following form:

INDEX OF TESTIMONY

Witness Direct Cross Re-Direct Re-Cross
JohnDoe 4 8 16 20

A master index of the testimony of all witnesses shall be included in the statement of facts at the beginning of
the first volume or as a separate volume. |
4) The court reporter shall also include an index of the exhibits at the beginning of each volume

of the statement of facts showing the following information in substantially the following form:
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INDEX OF EXHIBITS

DX1 Copy of Judgment 3 4 -5 6
in Cause #24310

A master index of the exhibits shall be included in the statement of facts at the beginning of the first volume or
as a separate volume.

(5) Unless ordered otherwise pursuant to Rule 5Kd) 33(e), TEX.R.APP.P., neither physical evidence
nor on'gihal exhibits are to be included in the record on appeal. Each itém of physical evidence shall be
described on a separate piece of paper in such a maimer that it may be identified, including the exhibit number.
When a legible copy of a photograph or any other paper exhibit cannot be made, the original exhibit shall be
included in the record under order of the trial court made pursuant to Rule 51(49 33(e). Copies of the exhibits
and the descriptions of physical evidence received in each separate proceeding or hearing shall be placed in

numerical order at the end of the statement of facts of that proceeding or hearing or, if the exhibit material is ‘

voluminous, in a separate volume or volumes. Original-exhi

) The statement of facts shall conclude with a certificate containing the following information and

8

in substantially the following form: -

THE STATE OF TEXAS §
COUNTY OF §

R » official court reporter in and for the Court of _
County, State of Texas, do hereby certify that the above and foregoing contains a true and
correct transcription of all portions of evidence and other proceeding requested in writing by
counsel for the parties to be included in the statement of facts in the above styled and
numbered cause, all of which occurred in open court or in chambers and were reported by me.

I further certify that this transcription of the proceedings truly and correctly reflects
the exhibits, if any, offered by the respective parties.

WITNESS my hand this the __ dayof __, 19 .

(signature) _
Official Court Reporter
Certification Number:
Date of Expiration:
Business Address:
Telephone Number:
Cumulative Report

Appeliate Rules Committee -68- January 19, 1995



¥)) In the event of a flagrant violation of this Order in the preparation of a statement of facts, on
motion of a party or sua sponze, the appellate court may require the court reporter to amend the statement of
facts or to prepare a new statement of facts in proper form at his or her own expense. In such even, the court
reporter may be further required to provide, at his or her own expense, a copy of the amended or new statement
of facts to all parties who have previously made a copy of the original, defective statement of facts.

SIGNED this _____ day of ,199 .

Chief Justice Thomas R. Phillips

Justice

Justice

Justice

Justice

Justice

Justice

Justice

Justice
Notes and Comments

~ Change by 1994 amendments: The changes would conform the order to the amendments to Rules 51 and 53.
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PROPOSED AMENDMENTS
TO
TEXAS RULES OF CIVIL PROCEDURE -
RULE 8. ATTORNEY IN CHARGE
On the occasion of a party’s first appearance through counsel, the attorney whose signature first appears
on the initial pleadings for any party shall be the attorney in charge, unless another attorney is specifically
designated therein. Thereafter, until such designation is changed by written notice to the court and all other

parties in accordance with Rule 21a, said attorney in charge shall be responsible for the suit as to such party.
The designation or redsignation of the attorney | arge on appeal does i

in_ch Ot constitu esig ' :

All communications from the court or other counsel with respect to a suit shall be sent to the attorney

in charge.

TRCP 264a. BUTIES WORK OF COURT REPORTERS AND COURT RECORDERS

(a) Duties of Court Reporters and Recorders. The duties of the official court reporters or court

recorder shall be perforn 2% t
limited-to:

) attending all sessions of court and making a full record of the evidence proceedings
when requested by the judge or any party to a case; ith jecti issibilite
he-evidence,-the rulings-and-rem e-court-t} rovided, however, that the making of

a fall record of jury ents and voir dire examinations is not required unless specifically whea
d““‘*mey-‘ef-aﬂﬁaﬂy to-a-case-together—with-all

requested to-de-se by a party or the judge

rlzce. o .

rttharesis

@ taking and marking all exhibits offered in evidence during any proceeding;

(®  filing all exhibits with the trial court clerk after the completion of any proceeding;

4 making copies of the exhibits for inclusion in the statement of facts when a statement

) preparing an official transeripts record of all-such-evidence-or-other any proceedings,
or any portion thereof, when required to do 50 by subject-to the law of this state, these rules, and-the

instructions-of-thepresiding-judge-of-the-coust or when a party or other person has made a proper
request (including a request for a statement of facts pursuant to Rule 53(a)) and has paid or made
satisfactory arrangements with the reporter or recorder for payment; and
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a 0

has filed a e of aj S
recorder’s fee or made satisfactory arrangements for such payment; and

(37)  performing such other duties relating to the reporter’s or recorder’s official duties as
may be directed by the judge presiding. ,

a ing that the recording system is functioning proper}
and that a complete, distinct, clear, and transcribable recording is made;

2 making a detailed, legible log of all proceedings whil in i n

[€))] making a typewritten copy of the original log of the proceedings;
lerk, after the completi ing, the origi

SN C)) filing wi
Yypewritten copy of the original;

[(3) Priorities of Reporters and Recorders. The presiding Jjudge of the trial court shall iensure that
the work of the court reporter or court recorder is timely accomplished by setting priorities on the various
elements of the reporter’s or recorder’s workload to be observed by the reporter or recorder in the conduct of
the business of the-eeurt-reperter’s his or her office. Duties relating to proceedings before the court shall take
preference over other work. ' '

[(:)) Report of Reporters and Recorders. To aid the judge in setting the priorities in paragraph (b)
abeve, each court reporter and court recorder shall report in writing to the judge on a monthly basis the amount
and nature of the business pending in the court reporter’s or court recorder’s office. A copy of this report shall
be filed with the €clerk of the €court of Aappeals of each district in which the court sits.

EXPLANATION: Paragraphs (c) and (d) were moved here from Rule of Appellate Procedure 12(b) and
(c)- :

(ee)  Appointment of Deputy Reporter or Recorder. In case of illness, press of official work, or
unavoidable absence or disability of the official court reporter or recorder to perform the duties in (a) or (b)
above, the presiding judge of the court may, in his or her discretion, authorize a deputy reporter or recorder to

act in place of and perform the duties of the official reporter or recorder.

Cumulative Report
Appeliate Rules Committee -71- January 19, 1995



3) Responsibility of Judge. During any court proceeding being recorded by electronic
equipment in lieu of stenographic means, the judge shall make sure that each person being recorded
is speaking so that his or her voice can be properly recorded. :

[C)) ificate of Judge. Each electronically recorded statement of facts filed in an f

U all be accompanied by a certificate of the judge that heard the case stating that th ipm
complied with pa h (1), that it was operated throushout th edin, T
lified as required in pa: h (2). and that the judge is satisfied that the recording i lear,
distinct, transcribable, and complete recording of the proceeding that it purports to include.
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fmmtome thnzeothercunst recrdthr ' in 1 i

i in ce with_this rul d_may withdraw_such ri r
previously authorized.

Notes and Comments

Change by 1995 amendments. New rule.

NOTE TO ADVISORY COMMITTEE: The following proposals for amendment of the Rules of Civil
Procedure may not be strictly within the scope of the State Appellate Rules Committee of the Appellate
Practice and Advocacy Section. but, in the opinion of this Section Committee, they are related to appellate

pmmcemdmofpauadm'umutoappdlatelawyas They are included in this report for referral to
mbwnmweeortawkfomofﬂneAdery(‘ommeemaybemmwmdaﬂm

RULE 296. REQUESTS FOR FINDINGS OF FACT
AND CONCLUSIONS OF LAW

[ , judge fro
_Mﬂg__g_mg_g_m Such request shall be entitled "Request for Fmdmgs of Fact and Conclusions
of Law" and shall be filed within twenty days after judgment is signed with the clerk of the court, who shall

immediately call such request to the attention of the judge who tried the case. The party makmg the request
shall serve it on all other parties in accordance with Rule 21a. A request for findings of fact is not proper and

no effect with t t0 al of a summary judgment.

RULE 297. FIME-TO-FILE-FILING FINDINGS OF FACT
AND CONCLUSIONS OF LAW

(a) Time to File. The court shall file its findings of fact and conclusions of law within twenty days after
a timely request is filed. The court shall cause a copy of its findings and conclusions to be mailed to each party
in the suit.

(b) Late Filing. If the court fails to file timely findings of fact and conclusions of law, the party makmg
the request shall, within thirty days after filing the original request, file with the clerk and serve on all other
parties in accordance with Rule a "Notice of Past Due Findings of Fact and Conclusions of Law" which shall be
immediately called to the attention of the court by the clerk. Such notice shall state the date the original request
was filed and the date the findings and conclusions were due. Upon filing this notice, the time for the court to
file findings of fact and conclusions of law is extended to forty days from the date the ongmal request was filed.

The court’s authority and duty to file findings and conclusions are not affected by expiration of the court’s
plenary power over the judgment.
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condlusions after expiration of the court’s plenary power. This question may arise when additional or
amended findings and conclusions are filed, as provided by Rule 298, particularly if the original findings
were filed late under Rule 297. The Section Commiitee is of the opinion that findings and condlusions,
whether filed before or after expiration of the court’s plenary power; do not in themselves change the
Judgment, although they may suppont a timely motion to modify or a ground for reversal. Consequendly,
counsel filing a request for additional findings would be well advised to file a motion to modify if he
believes that additional or amended findings would suppont a change in the judgment.

Notes and Comments

Change by 1994 amendments: The last sentence has been added. Findings and conclusions do not in
themselves change the judgment, but may provide grounds for a timely motion to modify the judgment or for

reversal on appeal.

NOTE TO ADVISORY COMMITTEE; The Section Committee considers the findings-and-conclusions
practice unsatisfactory and has studied various proposals to correct it, but has not been able to develop a
satisfactory solution. One proposal is to make the findings part of the decision process, analogous to jury
Jfindings, and to incorporate the request for additional findings into the motion to modify the judgment.
Another is to adopt something like the federal practice.

RULE 298. ADDITIONAL OR AMENDED FINDINGS OF FACT
AND CONCLUSIONS OF LAW,

After the court files original findings of fact and conclusions of law, any party may file with the clerk
of the court a request for specified additional or amended findings or conclusions. The request for these
findings shall be made within ten twenty days after the filing of the original f'mdmgs and conclusions by the court.
Each request made pursuant to this rule shall be served on each party to the suit in accordance with Rule 297(a).

The court shall file any additional or amended ﬁndmgs and conclusions that are appropnate within ten
days after such request is filed, and cause a copy to be mailed to each party to the suit. No findings or
conclusions shall be deemed or presumed by any failure of the court to make any additional findings or
conclusions.

Notes and Comments

Change by i994 amendments: The time for requesting additional findings is extended from ten to twenty
days.

H. JUDGMENTS
RULE 300. JUDGMENTS, DECREES AND ORDERS

@ Deﬁnition; Renduign and Entry. "Judgmen; g m these rules mglgdg a decree ggg @y

Source: New rule; codification of existing law.

(b)  Form and Substance. The-eatry-of-the A judgment shall contain the full names of the parties,
as-stated-in-the-pleadings; for and against whom the judgment is rendered and for what recovery. The judgment
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- of-the-court shall conform to the pleadings, the nature of the case proved, and the verdict, if any, and shall be
so-framed-as-to give the cach party all the relief to which he-may-be cach party is entitled either in law or in
equity. Only one final judgment shall be rendered in any cause except where-itis a5 otherwise specially provided
by law.

Source: Rules 301, 306.

(© Conformity to Fact Findings. When Where a special verdict is rendered by a jury or the yer
the-conclusions-of facts found by the judge are separately stated, the judge ceurt shall render judgment jn

accordance with the facts so found thereen unless the findings are set aside or a new trial is granted, or judgment
is rendered as a matter of law notwithstanding the verdict or jury finding under these rules.

Source: Rule 300.

(d)  Motion for Judgment. Any party may prepare-and—submit file 3 motion for judgment
accompanied by a proposed judgment to-the-coust for signature.

Source: Rule 305; conforms to current practice; provision for motion invokes the service
. Tequirement of Rule 21. :

() On Counterclaim. If the defendant establishes a demand against the plaintiff upon a
counterclaim exceeding that established against him the defendant by the plaintiff, the coust JUtgE shall render
judgment for the defendant for the excess.

Source: Rule 302.

(4] Enforcement. The court shall issue such process and writs as may be necessary to cause its
judgments, and decrees, and orders to be carried into execution.

Source: Rule 308, first clause of first sentence.

(8)  Judgment for Personal Property. Where the judgment is for personal property, and it is shown
by the pleadings and evidence and the verdict, if any, that such property has an especial value to the plaintiff,

the court may award a special writ for the seizure and delivery of such property to the plaintiff; and in such case
may enforce its judgment by attachment, fine and imprisonment.

Source: Rule 308, after first clause.

(h) Judgments in Foreclosure Proceedings. Judgments for the foreclosure of mortgages and other
liens shall be provide: that the plaintiff recover his debt, damages, and costs, with a foreclosure of the plaintiff’s
lien on the property subject theretorand; to the lien; except in judgments against executorsr-adminstrators-and
guardians personal representatives, that an order of sale shall issue to-any-sheriff-or-any-constable-withing-the
State-of-Texas,-directing-him-to-seize-and-sell-the-same; for the property as under executions-in-satisfaction-of
the-judgment; and, that if the property cannot be found; or if the proceeds of such the sale be are insufficient
to satisfy the judgment, then to-take-the-money-or-any the balance thereof remaining unpaids shall be taken out
of any other property of the defendant, as in case of ordinary executions. Whes An order foreclosing a lien
ggrealestatc' made-in-a-suit-ha '-; as-its-object-the-foreclosure-of such-lien HeR-OFder-shad-Rave-all-th
the force and effect of a writ of possession as-between-th

Figh hding-such-sui; and the eeurt order shall so provide
direct-in-the judgmentproviding-for-issuance-of such-ord he and direct the sheriff or other officer executing
such-order-of-sale to place the purchaser of the property sold-thereunder in possession thereof within thirty days
after the day-of date of the foreclosure sale. A

Source: Rule 309, 310.
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) Judgments Against Personal Representatives. A judgment for the recovery of money against

an executor, administrator, or guardian, shall state that it is to be paid in the due course of administration. No
execution shall issue thereon, but it shall be certified to the county court, sitting in matters-of probate, to be
‘there enforced in-accordance-with under the law, buta A judgment against an executor i :

appointed-and-acting
under a will dispensing with the action of the county court in-reference-to-such-estate shall be enforced against
the property of the testator in the hands of the executor, by execution, as in other cases.

Source: Rule 313,

L. NEW TRIALS

RULE 301. MOTION FOR JUDGMENT OR DETERMINATION OF FACT AS A MATTER OF LAW
()

lai mplaint at it can be clearly understood by the judge.

Source: Rules 268, 300, 301; Federal Rules 50(a)(last sentence) and 51.
RULE 302. MOTIONS TO MODIFY JUDGMENT,

TO DISREGARD JURY FINDINGS,
AND TO ADD OR AMEND FINDINGS IN NONJURY CASES

for new trial precl motion ify. A-motion-to-

Source: Rule 329b(g).
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RULE 303. MOTIONS TO CORRECT CORRECTION-OF CLERICAL MISTAKES
' ON IN JUDGMENT RECORD.

Clerical mistakes in the record of any judgment may be corrected by the judge in open court according
to the truth or justice of the case after notice of the motion therefor has been given to the parties interested in
such judgment, as provided in Rule 21a, and thereafter the execution shall conform to the judgment as amended.

Source: Rule 316.

RULE 320. MOTIONS FOR NEW TRIAL

(a) Grounds. A new trials may be granted and a judgment may be set aside for good cause; on
motion of a party or on the judge’s eourt’s own motion ea-such-terms-as-the-court-shall-direet i

laim, or third-party claim, or when a jury finding against the movant

the overwhelming preponderance of the evidence;

(2) when the damages awarded by the jury are manifestly too large or too small because of

the factual jnsufficiency or overwhelming preponderance of the evidence;

when the trial judge has made an error of law that is r nabl lated t
robably di ndition of an improper judgment;
(4) when misconduct of the jury or of the officer in charge of the jury or any communication
i r_a juror’ neous or incorrect answer on voir di minatio! 1
Ited in_injury to ovan

(5) when new evidence has been discovered that was not available at the trial by the movant’s

se of reasonable diligence and, if presented at the trial, probably would have resulted dict

favorable to the movant;

- (6)_when a default judgment was improper because of a defect in service of process, the
petition, or insufficiency of the evidence of damages or when the movant’s failure to file an answer or

t at ial after proper notification may be excused on equitabl d
up a meritorious claim or defense; :

when fendant cited ublication moves to set asi jud f
when there is a material and irreconcilable conflict in jury findings:

9) when any improper evidence, error in the court’s charge. ment of counsel, or T tri

court occurrence or ruling probably resulted in an improper verdict or judgment adverse to the movant.
Source: Rules 320, 327 and 329.
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(d) Procedure for Jury Misconduct.

(1) Hegring. When the ground of a the motion for new trial, supported by affidavit, is
misconduct of the jury or of the officer in charge of them the jury, or because-of any communication
made to the jury, or a juror's that-a—juror-gave—an erToneous or incorrect answer on Voir dire
examination, the judge eeurt shall hear evidence thereof from members of the jury or others in open
court;andmaygrantancwtﬁalif ol s ordy proved-—a the-communicatian-mada.—a ha

.
- - 0 rran n 0 0 an

SHEOUS-OF-inee 3t of-voir-dire-examination;-be—materia 'itreasonablyappearsm
the evidence both on the hearing of the motion and from the record as a whole on the trial of the case
and-from-the-record-as-a-whele that injury probably resulted to the complaining party.

(2) Testimony of Jurors. A juror may not testify as to any matter or statementA occurring during
the course-of-the jury’s deliberations or to-the-effect-of-anything-upen-his-or on any ether juror’s mind
or emotions or mental processes, as influencing any other juror’s him-te assent to or dissent from the
verdict -...:... RenRta DEOCESSE . BRAE 5-_ x._. 3 e » ura m artif na

infl

ahy-cutside-influence-was-imprepe brought-te-bear-upon-as 6 Normayg_jmtﬁsafﬁdavit
or evidence-of any statement by a juror him concerning a any matter about which the juror he would
be precluded from testifying be received-for admitted in evidence for any of these purposes. However,
a juror may testify whether 2 d : perly brought DN_any juror.

10 Des

d

(e) Excessive Damages; Remittitur

(1)_Excessive damages. judge is of the opinion that the damages fi
C idence, the judge may determine

legally or factually sufficient evid e greatest amou

of damages reasonably sustainable by the dence and may, as a condition of overruling a motion for

new trial, suggest that the party claiming such damages file a remittitur of the excess wi

(2) Voluntary remittitur, Any party in whose favor a judgment has been rendered may remit
any part thereof in open court, or by executing and filing with the clerk a written remittitur signed by
the party or the party’s attorney of record, and duly acknowledged by the party or the party’s attorney.
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Such remittitur shall be a part of the record of the cause. Execution shall issue for the balance only of

such judgment.
Source: Paragraph (2) - Rule 315.
® Partial New Trial. If the judge is of the opinion When-it-appears-to-the-coust that a new trial

should be granted on a point or points that affect only a part of the matters in controversy and-that-such-part
that is clearly separable without unfaimess to the parties, the judge eourt may grant a new trial as to that part
only, but provided-that a separate trial on unliquidated damages alone shall not be ordered if liability issues are
contested.

Source: Rule 320.

RULE 321. PRESERVATION OF COMPLAINTS
(@)  General Preservation Rule. In-order-to-preserve As a prerequisite to the presentation of a

complaint for appellate review, a-party-must-have-presented-to-the-trial-coust a timely request, objection, or
motion must appear of record, stating the specific grounds for the ruling he that the complaining party desired

the trial court to make if the specific grounds were not apparent from the context. No_complaint shall be
nsid ived if und stated i iciently specific to make the jud f the complaint, It-is

aiso-Recessary-for-the-complaining-party-to-obtain-a The judge’s ruling upon the complaining party’s request,

objection, or motion must al ar of record provided that in civil € OV i i

of a motion for new trial or a motion to modify the judgment is sufficient to e for appella

complain rly made in the motion unless the taking of evidence is neces: for er ntation of

the complaint in the trial court. An order may be recited in the judgment, entered as a separate signed order,
shown in the statement of facts, or otherwise made to appear in the record. If the trial judge refuses to rule,
an objection to the judge’s eeurt’s refusal to rule is sufficient to preserve the complaint. Itis-net-necessanrto

formally-except Formal exceptions to rulings or orders of the trial court
notified but absent from the trial waives all objections and complaints that

t trial if unless th e ongfully induc another

Source: Texas Rule of Appellate Procedure 52(a).

(b) “ases; When Motion fg i ire a i
review, the following complaints shall be made in a motion for new trial:
(1). jury miscon newly discovered evidence, failure to set aside a judgm de
any other complaint on which evidence must be heard; A-ecomplaint-oa-which-evidence-must-be-heard

defaulty

(2) A-complaint-of factual insufficiency of the evidence to support a jury finding;

(3) A-complaint that a jury finding is against the overwhelming weight preponderance of the
evidence; .

(4) A-complaint-of factual inadequacy or excessiveness of the damages found by the jury; er

any improper evidence, argument of counsel, or other occurrence in i

prejudicial that it could not have been cured by an instruction by the judge and probably resulted in a
verdict adverse to the movant; and
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materi irreconcilable conflict in jury findin

Source: Rule 324(b).

@ N and Factual Sufficiency of Evidence. A-party-desiring-to-complain-oa
appeal-in In a nonjury case, a complaint that the evidence was js legally or factually insufficient to support a
finding of fact, that a finding of fact was established as a matter of law or was against the overwhelming weight

judge. as distinguished

, I3 ade for

of the evidence, or of the inadequacy or excessiveness of the damages found by the eoust
8 est that the judg g ing ade an additional finding of fa

@ Informal Bills of Exception and Offers of Proof. When the-court-excludes evidence is excluded,

the offering party effering-same shall as soon as practicable, but before the eeurt’s charge is read to the jury,

be allowed to make, in the absence of the jury, an offer of proof in the form of a concise statement. The judge
eeurt may, or at the request of a party shall, direct the making of the offer in question and answer form. A
transcription of the reporter’s notes or of the electronic tape recording showing the offer, whether by concise
statement or question and answer, showing the objections made; and showing the ruling thereer, when included
in the record statement of facts certified by the reporter or recorders shall establish the nature of the evidence,
the objections and the ruling. The judge eeurt may add any other or further statement showing whieh-shows the
character of the evidence, the form in which it-was offered, the objection made, and the ruling. No further offer
need be made. No formal bills of exception are shall-be needed to authorize appellate review of exclusion of
the-question-whether the court-erred-in-excluding-the evidence. When the judge eourt hears objections to offered
evidence out of the presence of the jury and rules that the sueh evidence be admitted, the sueh objections are
shall-be- deemed to apply to the such evidence when it is admitted before the jury without the necessity of

Source: Texas Rule of Appellate Procedure 52(b).

(®  Formal Bills of Exception. The preparation and filing of formal bills of exception shall be
governed by the following rules:

(1) No particular form of word shall be required in a bill of exception, but the objection to the
ruling or action of the judge eeurt and the ruling complained of shall be stated with such circumstances,
or so much of the evidence as may be necessary to explain, and no more, and the whole as briefly as

possible.

(2) When the statement of facts contains all the evidence requisite to explain the bill of
exception, evidence need not be set out in the bill; but it shall be sufficient to refer to the same as it
appears in the statement of facts.
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(3) The ruling of the judge eeurt in giving or qualifying instructions to the jury shall be
regarded as approved unless a proper and timely objection is made.

NOTE TO ADVISORY COMMITTEE: This subparagraph should conform to the rules
concerning objections to the charge—or, perhaps, it may be omitted.

(4) Formal bills of exception shall be presented to the judge for his allowance and signature.

(5) The judge eeurt shall submit the such bill to the adverse party or his the adverse party’s
counsel, if in attendance on the court, and if the adverse party finds it found to be correct, the judge
shall sign it without delay and file it with the clerk.

(6) If the judge finds the such bill incorrect, he the judge shall suggest to the parties pasrty or
their his counsel such corrections as the judge deems necessary therein, and if they are agreed to he the
judge shall make such corrections, sign the bill and file it with the clerk.

(7) Should the parties party not agree to the judge’s suggested such corrections, the judge shall
return the bill to him the complaining party with his the judge’s refusal endorsed on it thereen, and shall
prepare, sign and file with the clerk such a bill of exception as will, in his- the judge’s opinion, present
the ruling of the court as it actually occurred.

(8) Should the complain g party be dissatisfied with the said bill filed by the Judge, he the
complaining party may, upon procuring the signatures of three respectable bystanders, citizens of this
state, attesting to the correctness of the bill as originally presented by-him, have it the-same filed as part
of the record of the causesand Tthe truth of the matter inreference-therete may be controverted and
maintained by affidavits, not exceeding five in number on each side, to-be filed with the papers of the
cause, within ten days after the filing of the said bill and-te-be—considered-as-a-part-of-the-record
relating-thereto. On appeal the truth of the such bill ef-exceptions shall be determined from the such
affidavits so filed.

(9) In the event of a fermal-bill-of-exceptions-is-filed-and-there-is-a conflict between a formal
bill and its-provisions-and-the-provisiens-of the statement of facts, the bill ef-exceptions shall control.

(10) Anything occurring in open court or in chambers that is reported or recorded and so
certified by the court reporter or recorder may be included in the statement of facts rather than in a
formal bill of excepnong_,-pmded-m In in a civil case the party requesting that all or part of the jury
arguments or the voir dire examination of the jury panel be included in the statement of facts shall pay
the cost thereof, which eest shall be separately listed in the certified bill of costs certificate-of-costs
prepared-by-the-clerk-of-the-trial-court, and the-same may be taxed in whole or in part by the appellate
court against any party to the appeal.

(11) Formal bills of exception shall be filed in the trial court within sixty days after the
judgment is signed in a civil case or within sixty days after the sentence is pronounced or suspended in
open court in a criminal case, or if a timely motion for new trial, motion to modify, request for findings,
or motion to reinstate pursuant to Civil Procedure Rule 1653 has been filed, formal bills of exception
shall be filed within ninety days after the judgment is signed in a civil case or within ninety days after
sentence is pronounced or suspended in open court in a criminal case. When a formal bills of exception
is are filed, it they may be included in the transcript or in a supplemental transcript.

Source: Texas Rule of Appellate Procedure 52(c).

Cumulative Report
Appeliate Rules Committee -8l- January 19, 1995



J. TIMETABLES
RULE 322. TIME FOR FILING AND RULING ON MOTIONS

(a) on for Ju n atter of in_Ju s._A motion for jud

(b) Motion for New Trial or to Modify Judgment.

(1) A motion for new trial or to modify the judgment, if filed, shall be filed before prier-te or
within thirty days after the judgment or other order complained of is signed.

(2) One or more amended motions for new trial or to modify the judgment may be filed
without leave of court before any preceding motion requesting the same relief for-new-tsial filed by the
movant is overruled and within thirty days after the judgment or other order complained of is signed.

(3) I In-the-eventan oﬁginal or amended motion for new trial or to modify;-correct-orreform
the judgment is not determined by written order signed within seventy-five days after the judgment was
signed, it shall be considered overruled by operation of law at the expiration of that period.

(4) The-trial-court; Regardless of whether an abpeal has been perfected, the trial court has
plenary power to grant a new trial or to vacate, modify, correct, or reform the judgment within thirty
days after the judgment is signed. :

(5) If a motion for new trial or to modify the judgment is timely filed by any party, the-tsial
eourt; regardless of whether an appeal has been perfected, the trial court has plenary power to grant
a new trial or to vacate, modify, correct or reform the judgment until thirty days after all such timely-
filed motions are overruled, either by a written and signed order or by operation of law, whichever
occurs first.

(6) On expiration of the time within which the trial court has plenary power, the trial court
cannot set aside a judgment cannot-be-sei-aside-by-the-trial-court except on by bill of review for
sufficient cause filed within the time allowed by law; but previded-that the court may at any time correct
a clerical error in the record of a judgment and render judgment nunc pro tunc under Rule 303 316,
and may also sign an order declaring a previous judgment or order to be void because signed after the

court’s plenary power had expired and may also file findings of fact and conclusions of law if within the
time allowed by Rule 297. '

Source: Rule 329b.

(c) Effective Dates and Beginning of Periods

(1) Beginning of Periods. The date an ef judgment or order is signed as shown of record shall
determines the beginning-of-the-periods-preseribed-by-these-rulesfor-the court’s plenary power to grant
a new trial or to vacate, or modify, correct or reform a judgment or order and for filing in the trial court
the-varieus documents that these-rules-autherize a party te may file within such those periods, including;
but-net-limited-to; motions for new trial, motions to modify judgment, motions to reinstate a case

. dismissed for want of prosecution, and motions to vacate a judgment and-requesis-for-findings-of-fact
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erder-for-any-other-purpese.

(2) Date to be Shown. Fudges;-attorneys-and-elers are-directed-to-use-their-best-efforis-te
cause-all All judgments, decisions, and orders of any kind te shall be reduced to writing and signed by
the trial judge with the date of signing expressly stated therein in it. If the date of signing is not recited
in the judgment or order, it may be shown in the record by a certificate of the judge or otherwise;
provided,-howeverr-that the absence of a showing of the date in the record does shell not invalidate aay
a judgment or an order.

(3) Notice of Judgmen:z. When the-final judgment-or-other-appealable-order an appealable
judgment or order is signed, the clerk of the court shall immediately give notice of the signing to the
parties or-their-attorneys-of-record by first-class mail advising-that-the-judgment-or-order-was-signed.
Failure to comply with the-provisiens-of this rule shall not affect the periods mentioned in paragraph

(1) of-this-rule, except as-provided-in under paragraph (4).

(4) No Notice of Judgment. If within twenty days after the judgment or other appealable order
is signed, a party adversely affected by it erhis-atterney has neither received the notice required by
paragraph (3) nor acquired actual knowledge of the order, then with-respeet—to for that party alt the
periods mentioned in paragraph (1) shall begin on the date that such party er-his-attorney received such
notice or acquired actual knowledge of the signing, whichever occurred first, but in no event shall those
periods begin more than ninety days after the original judgment-or-other appealable order was signed.

(5) Motion, Notice, and Hearing. Ia-order To establish the application of paragraph (4) ef-this
sule, the party adversely affected is required to prove in the trial court, on sworn motion and notice,
elements of paragraph (4) the date on which the party or his attorney first either received a notice of
the judgment or acquired actual knowledge of the signing and that this date was more than twenty days
after the judgment was signed. The trial court shall find the date on whi i

ither received or acquired actual knowledge of the signing of the judgment at the conclusion of
hearing and include this finding in the court’s order.

(6) Nunc Pro Tunc Order. When a corrected judgment has been signed after expiration of the
court’s plenary power pursuant-te-Rule-316, the periods mentioned-in-paragraph-(1)-of-this-rule in
subparagraph (1) of this paragraph shall run from the date of signing the corrected judgment with
respect-to-any-complaint for complaints that would not be-applieable apply to the original document.

(7) When Process Served by Publicazion. With-respeet-te For a motion for new trial filed more
than thirty days after the judgment was signed pesuant-te-Rule-329 when process has been served by

publication, the periods provided-by-paragraph in subparagraph (1) shall be computed as if the judgment
were signed on the date of filing the motion.

(8) Modified Judgmenss. If a judgment is modified, corrected or reformed in any respect, the
time for appeal shall run from the time the modified, corrected, or reformed judgment is signed, but
if a correction is made pursuant-to-Rule-316 after expiration of the period of plenary power provided
by this rule, no complaint shall be heard on appeal that could have been presented in an appeal from
the original judgment.

Source: Paragraphs 1 - 7 - Rule 306a; Paragraph 8 - Rule 329b(h).

RULE 627. TIME FOR ISSUANCE

If no supersedeas bond or notice of appeal, as required of agencies exempt from filing bonds, has been

filed and approved, the clerk of the court or justice of the peace shall issue the execution upon such judgment
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......

(2) Date to be Shown. ges—atta and-cleds-are-directed-to-use-their-best-efforts-ta
eause-all All judgments, decisions, and orders of any kind te shall be reduced to writing and signed by
the trial judge with the date of signing expressly stated therein in it. If the date of signing is not recited
in the judgment or order, it may be shown in the record by a certificate of the judge or otherwise;

? the absence of a showing of the date in the record does shall not invalidate any

a judgment or an order.
(3) Notice of Judgment. When the-final-judgment-or-other-appealable-order an appealable
judgment or order is signed, the clerk of the court shall immediately give notice of the signing to the

parties er-their-attorneys-of-record by first-class mail advisi 3
Failure to comply with the-previsiens-ef this rule shall not affect the periods mentioned in paragraph

(1) of-this-rule, except as-provided-ia under paragraph (4).

(4) No Notice of Judgment. If within twenty days after the judgment or other appealable order
is signed, a party adversely affected by it erhis-attorney has neither received the notice required by
paragrdph (3) nor acquired actual knowledge of the order, then with-respeet-to for that party all the
periods sentioned in paragraph (1) shall begin on the date that sueh party er-his-atterney received sueh
notice or acquired actual knowledge of the signing, whichever occurred first, but in no event shall those
periods begin more than ninety days after the original judgment-or-other appealable order was signed.

(5) Motion, Notice, and Hearing. ln-order To establish the application of paragraph (4) of-this
rule, the party adversely affected is required to prove in the trial court, on sworn motion and notice,
¢lements of paragraph (4) the date on which the party or his attorney first either received a notice of
the judgment or acquired actual knowledge of the signing and that this date was more than twenty days
after the judgment was signed. The trial court shall find the date on which the party or his attomey first

either received or acquired actual knowledge of the signing of the judgment at the conclusion of the

hearing and include this finding in the court’s order.

(6) Nunc Pro Tunc Order. When a corrected judgment has been signed after expiration of the
court’s plenary power pursuant-te-Rule-316, the periods mentioned-in-paragraph-(1)-of-this-rule in
subparagraph (1) of this paragraph shall run from the date of signing the corrected judgment with
respeet-to-any-complaint for complaints that would not be-applieable apply to the original document.

(7) When Process Served by Publicasion. With-respect-to For a motion for new trial filed more
than thirty days after the judgment was signed pursuant-te-Rule-329 when process has been served by

publication, the periods provided-by-paragraph in subparagraph (1) shall be computed as if the judgment

were signed on the date of filing the motion.

(8 Modified Judgments. If a judgment is modified, corrected or reformed in any respect, the
time for appeal shall run from the time the modified, corrected, or reformed judgment is signed, but
if a correction is made pursuant-to-Rule-316 after expiration of the period of plenary power provided
by this rule, no complaint shall be heard on appeal that could have been presented in an appeal from
the original judgment.

Source: Paragraphs 1 - 7 - Rule 306a; Paragraph 8 - Rule 329b(h).

RULE 627. TIME FOR ISSUANCE

If no supersedeas bond or notice of appeal, as required of agencies exempt from filing bonds, has been
filed and approved, the clerk of the court or justice of the peace shall issue the execution upon such judgment
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upon application of the successful party or his attorney after the expiration of thirty days from the time a final
judgment is signed. If a timely motion for new trial or in arrest of judgment or motion to vacate, or to modify
the judgment is filed, the clerk shall issue the execution upon the judgment on application of the party or his
attorney after the expiration of thirty days from the time the order overruling the motion is signed or from the
time the motion is overruled by operation of law. '

‘Notes and Comments

Change by 1994 amendment: The motion to modify is added to conform to Tex. R. Civ. P. 329b(g) and
the motion to vacate is also added.

RULE 634. EXECUTION SUPERSEDED

EXPLANATION: Rule 634 would be amended to reverse the decision in Texas Emp. Ins. Asén v.
Engelke, 790 SW2d 93 (Tex. App.- Houston [Ist Dist.] 1990, orig. proc.), in which the court of appeals
held that a supersedeas bond filed after a levy on a writ of execution, but before the funds were tumed over
to the judgment creditor, does not prevent the officer from tuming the funds over to the judgment creditor.
As amended, Rule 634 makes clear that the filing and approval of a supersedeas bond prevents any further
attemps to enforce the judgment by means of a writ of execution or gamishment or a turnover order.

Notes and Comménts

Change by 1994 amendments: The rule has been rewritten to give immediate effect to a supersedeas
bond, though an execution may have already been levied.

RULE 657. JUDGMENT FINAL FOR POSTJUDGMENT GARNISHMENT

In the case mentioned in subsection 3, section 63.001, Civil Practice and Remedies Code, the judgment
in_the underlying proceeding, whether based upon a liquidated demand or an unliquidated demand, shall be
deemed final and subsisting for the purpose of postjudgment garnishment from and after the date it is signed,
unless either a supersedeas bond or deposit shall have been approved and filed in accordance with Texas Rule
of Appellate Procedure 47 or the judgment debtor has complied with an order of alternate security under Texas

01 ADDE€

Notes and Comments

Change by 1994 amendments: The rule has been clarified and the last sentence has been added.

RULE 658. APPLICATION FOR WRIT OF GARNISHMENT AND ORDER

Either at the commencement of a suit, e at any time during its progress, or following the rendition of
a final judgment, the plaintiff garnishor may file an application for a writ of garnishment. Such application shall
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be supported by affidavits of the plaintiff garnishor, his agent, his attorney, or other person having knowledge
of relevant facts. The application shall comply with all statutory requirements and shall state the grounds for
issuing the writ and the specific facts relied upon by the plaiatiff gamishor to warrant the required findings of
the court. The writ shall not be quashed because two or more grounds are stated conjunctively or disjunctively.
The application and any affidavits shall be made on personal knowledge and shall set forth such facts as would
‘be admissible in evidence; provided that facts may be stated based upon information and belief if the grounds
of such belief are specifically stated.

a. Postjudgment Gamishment. jud writ of garnishment may i n
written order granting the application, which may be ex parte and in the absence of a hearin g. The

court in its order granting the application shall make specific findings of facts to support the statutory

unds found to exist and shall specify the maximum value of property or indebtedn t ma

gamishgg' . No bond shall be required for a postiudgment writ of garnishment.

b. Prejudgment Gamishment. No writ shall issue before final judgment except upon
written order of the court after a hearing, which may be ex parte. The court in its order granting the .
application shall make specific findings of facts to support the statutory grounds found to exist, and shall
specify the maximum value of property or indebtedness that may be gamished and the amount of bond
required of plaiatiff the garnishor. Such bond shall be in an amount which, in the opinion of the court,
shall adequately compensate the defendant in_the underlying proceeding in the event plaintiff the
garnishor fails to prosecute his suit to effect, and pay all damages and costs as shall be adjudged against
him for wrengfully suing out the writ of garnishment. The court shall further find in its order the
amount of bond required of the defendant in_the underlying proceeding to replevy, which, unless the
defendant exercises his option as provided under Rule 664, shall be the amount of plaintiffs the
garnishor’s claim, one year’s accrual of interest if allowed by law on the claim, and the estimated costs
of court. The order may direct the issuance of several writs at the same time, or in succession, to be
sent to different counties. ‘

RULE 658A. BOND FOR PREJUDGMENT GARNISHMENT

No writ of garnishment shall issue before final judgment until the party-applying-therefor gamishor has
filed with the officer authorized to issue such writ a bond payable to the defendant in the underlying proceeding
in the amount fixed by the court’s order, with sufficient surety or sureties as provided by statute, conditioned that
the plaintiff gamishor will prosecute his suit to effect and pay to the extent of the penal amount of the bond all
damages and costs as may be adjudged against him for wreagfully suing out such writ of garnishment.

After notice to the opposite party, either before or after the issuance of the writ, the defendant or
plaintiff in the underlying proceeding may file a motion to increase or reduce the amount of such bond, or to
question the sufficiency of the sureties. Upon hearing, the court shall enter its order with respect to such bond
and the sufficiency of the sureties.

Should it be determined from the garnishee’s answer, if such is not controverted, that the gamishee is
indebted to the defendant in the underlving proceeding, or has in his hands effects belonging to the defendant,
in an amount or value less than the amount of the debt claimed by the plaintiff garnishor, then after notice to
the defendant the court in which such gamishment.is pending upon hearing may reduce the required amount
of such bond to double the sum of the gamnishee’s indebtedness to the defendant plus the value of the effects
in his hands belonging to the defendant.

RULE 659. CASE DOCKETED

When the foregoing requirements of these rules have been complied with, the judge, or clerk, or justice
of the peace, as the case may be, shall docket the case in the name of the plaintiff garnishor as plaintiff and of
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the gamishee as defendant; and shall immediately issue a writ of garnishment directed to the garnishee,
commanding him to appear before the court out of which the same is issued at or before 10 o’clock a.m. of the
Monday next following the expiration of twenty days from the date the writ was served, if the writ is issued out
of the district or county court; or the Monday next after the expiration of ten days from the date the writ was
served, if the writ is issued out of the justice court. The writ shall command the garnishee to answer under oath
upon such return date what, if anything, he is indebted to the defendant in the underlving proceeding, and was
when the writ was served, and what effects, if any, of the defendant in_the underling proceeding he has in his
possession, and had when such writ was served, and what other persons, if any, within his knowledge, are
indebted to the defendant in the underlying proceeding or have effects belonging to him in their possession.

RULE 661. FORM OF WRIT
The following form of writ may be used:
The State of Texas.
To E.F., Gamishee, greeting:

Whereas, in the Court of County (if a justice court, state also the number
of the precinct), in a certain cause wherein A.B. is plaintiff and C.D. is defendant, the plaintiff, (having recovered
a final judgment against C.D. or claiming an _indebtedness against the said C.D.) of dollars,
besides interest and costs of suit, has applied for a writ of garnishment against you, E.F.; therefore you are
hereby commanded to be and appear before said court at in said county (if the writ is issued from
the county or district court, here proceed: ’at 10 o’ clock a.m. on the Monday next following the expiration of
twenty days from the date of service hereof.” 1If the writ is issued from a justice of the peace court, here
proceed: at or before 10 o’clock a.m. on the Monday next after the expiration of ten day from the date of service
hereof.’ In either event, proceed as follows:) then and there to answer upon oath what, if anything, you are
indebted to the said C.D., and were when this writ was served upon you, and what effects, if any, of the said C.D.
you have in your possession, and had when this writ was served, and what other persons, if any, within your
knowledge, are indebted to the said C.D. or have effects belonging to him in their possession. You are further
commanded NOT to pay to defendant any debt or to deliver to him any effects, pending further order of this
court. Herein fail not, but make due answer as the law directs.”

RULE 663A. SERVICE OF WRIT ON DEFENDANT IN THE UNDERLYING PROCEEDING

The defendant in_the underlying proceeding shall be served in any manner prescribed for service of
citation or as provided in Rule 21a with a copy of the writ of gamishment, the application, accompanying
affidavits and orders of the court as soon as practicable following the service of the writ. There shall be
prominently displayed on the face of the copy of the writ served on the defendant, in ten-point type and in a
manner calculated to advise a reasonably attentive person of its contents, the following:

*To ; , Defendant:

You are hereby notified that certain properties alleged
to be owned by you have been garnished. If you claim any
rights in such property, you are advised:

*YOU HAVE A RIGHT TO REGAIN POSSESSION OF THE PROPERTY
BY FILING A REPLEVY BOND. YOU HAVE A RIGHT TO SEEK TO
REGAIN POSSESSION OF THE PROPERTY BY FILING WITH THE COURT A
MOTION TO DISSOLVE THIS WRIT.”
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RULE 664. DEFENDANT IN UNDERLYING PROCEEDING MAY REPLEVY

At any time before judgment js rendered in the underlying proceeding, should the garnished property
not have been previously claimed or sold, the defendant in the underlying proceeding may replevy the same, or
any part thereof, or the proceeds from the sale of the property if it has been sold under order of the court, by
giving bond with sufficient surety or sureties as provided by statute, to be approved by the officer who levied the
~ writ, payable to plaintiff the garnishor, in the amount fixed by the court’s order, or, at the defendant’s option,
for the value of the property or indebtedness sought to be replevied (to be estimated by the officer), plus one
year’s interest thereon at the legal rate from the date of the bond, conditioned that the defendant,-garnishee, in
the underlying proceeding shall satisfy, to the extent of the penal amount of the bond, any judgment which may
be rendered against him in sueh-action the underlying proceeding.

On reasonable notice to the opposing party (which may be less than three days) either party shall have
the right to prompt judicial review of the amount of bond required, denial of bond, sufficiency of sureties, and
estimated value of the property, by the court which authorized issuance of the writ. The court’s determination
may be made upon the basis of affidavits, if uncontroverted, setting forth such facts as would be admissible in
evidence; otherwise, the parties shall submit evidence. The court shall forthwith enter its order either approving
or modifying the requirements of the officer or of the court’s prior order, and such order of the court shall
supersede and control with respect to such matters.

On reasonable notice to the opposing party (which may be less than three days) the defendant shall have
the right to move the court for a substitution of property, of equal value as that garnished, for the property
gamnished. Provided that there has been located sufficient property of the defendant’s to satisfy the order of
gamishment, the court may authorize substitution of one or more items of defendant’s property of the defendant
in the underlying proceeding for all or for part of the property garnished. The court shall first make findings
as to the value of the property to be substituted. If property is substituted, the property released from
gamnishment shall be delivered to defendant, if such property is personal property, and all liens upon such
property from the original order of garnishment or modification thereof shall be terminated. Garnishment of
substituted property shall be deemed to have existed from date of garnishment on the original property
gamished, and no property on which liens have become affixed since the date of garnishment of the original
property may be substituted. -

RULE 664A. DISSOLUTION OR MODIFICATION OF WRIT OF GARNISHMENT

A defendant whose property or account has been garnished or any intervening party who claims an interest
in such property or -account, may by sworn written motion, seek to vacate, dissolve or modify the writ of
garnishment, and the order directing its issuance, for any grounds or cause, extrinsic or intrinsic. Such motion
shall admit or deny each finding of the order directing the issuance of the writ except where the movant is unable
to admit or deny the finding, in which case movant shall set forth the reasons why he cannot admit or deny.
Unless the parties agree to an extension of time, the motion shall be heard promptly, after reasonable notice to
the plaintiff the gamishor (which may be less than three days), and the issue shall be determined not later than
ten days after the motion is filed. The filing of the motion shall stay any further proceedings under the writ,
except for any orders concerning the care, preservation or sale of any perishable property, until a hearing is had,
and the issue is determined. The writ shall be dissolved unless, at such hearing, the plaintiff the garnishor shall
prove the grounds relied upon for its issuance, but the court may modify its previous order granting the writ and
the writ issued pursuant thereto. The movant shall, however, have the burden to prove that the reasonable value
of the property garnished exceeds the amount necessary to secure the debt, interest for one year, and probable
costs. He shall also have the burden to prove facts to justify substitution of property.

The court’s determination may be made upon the basis of affidavits, if uncontroverted, setting forth such
facts as would be admissible in evidence; otherwise, the parties shall submit evidence. The court may make all
such orders including orders concerning the care, preservation or disposition of the property (or the proceeds
therefrom if the same has been sold), as justice may require. If the movant has given a replevy bond, an order
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to vacate or dissolve the writ shall vacate the replevy bond and discharge the sureties thereon, and if the court
modifies its orders or the writ issued pursuant thereto, it shall make such further orders with respect to the bond
as may bc consistent with its modification.

RULE 667. JUDGMENT BY DEFAULT

If the garnishee fails to file an answer to the writ of garnishment at or before the time directed in the
writ, it shall be lawful for the court, at any time after judgment shall have been rendered against the defendant
m_mgmsk_ﬂmg_pmggmg, and on or after appearance day, to render judgment by default, as in other civil
cases, against such gamnishee for the full amount of such judgment against the defendant together with all interest
and costs that may have accrued in the main case and also in the garnishment proceedings. The answer of the
gamishee may be filed as in any other civil case at any time before such default judgment is rendered.

RULE 668. JUDGMENT WHEN GARNISHEE IS INDEBTED

Should it appear from the answer of the garnishee or should it be otherwise made to appear and be
found by the court that the garnishee is indebted to the defendant jn the underlying proceeding in any amount,
or was so indebted when the writ of garishment was served, the court shall render judgment for the plaintiff
garnishor against the garmshcc for the amount so admitted or found to be due to the defendant from the
gamishee, unless such amount is in excess of the amount of the plaintifPs garnishor’s judgment against the
defendant with interest and costs, in which case, judgment shall be rendered against the garnishee for the full
amount of the judgment already rendered against the defendant, together with interest and costs of the suit in
the original case and also in the gammhment procecdmgs. If the garnishee fail or refuse to pay such judgmcnt
rendered against him, execution shall issue thereon in the same manner and under the same conditions as is or
may be provided for the issuance of execution in other cases.

RULE 669. JUDGMENT FOR EFFECTS

Should it appear from the garnishee’s answer, or otherwise, that the garnishee has in his possession, or
had when the writ was served, any effects of the defendant liable to execution, including any certificates of stock
in any corporation or joint stock company, the court shall render a decree ordering sale of such effects under
execution in satisfaction of plaintiffs gamishor’s judgment and directing the garnishee to deliver them, or so
much thereof as shall be necessary to satisfy plaintiff's judgment, to the proper officer for that purpose.

RULE 673. MAY TRAVERSE ANSWER

If the plaintiff garnishor should not be satisfied with the answer of any garnishee, he may controvert the
same by his affidavit stating that he has good reason to believe, and does believe, that the answer of the
gamishee is incorrect, stating in what particular he believes the same to be incorrect. The defendant in the
underlying proceeding may also, in like manner, controvert the answer of the garnishee,

RULE 675. DOCKET AND NOTICE

The clerk of the court or the justice of the peace, on receiving certified copies filed in the county of the
garnishee’s residence under the provisions of the statutes, shall docket the case in the name of the plaintiff
garnishor as plaintiff, and of the gamishee as defendant, and issue a notice to the garnishee, stating that his
answer has been so controverted, and that such issue will stand for trial on the docket of such court. Such notice
shall be directed to the garnishee, be dated and tested as other process from such court, and served by delivering
a copy thereof to the garnishee. It shall be returnable, if issued from the district or county court, at ten o’ clock
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a.m. of the Monday next after the expiration of twenty days from the date of its service; and if issued from the
justice court, to the next term of such court convening after the expiration of twenty days after the service of such
notice. ' ,

RULE 677. COSTS

Where the garnishee is discharged upon his answer, the costs of the proceeding, including a reasonable
compensation to the garnishee, shall be taxed against the plaintiff garnishor; where the answer of the garnishee
has not been controverted and the garnishee is held thereon, such costs shall be taxed against the defendant in
the underlying proceeding and included in the execution provided for in this section; where the answer is
contested, the costs shall abide the issue of such contest.
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RULE 5. COMPUTATION OF TIME
(a) - () Previously approved.

Notes and Comments

Change by 1995 amendments: The last two sentences of paragraph (a) have been
added and the requirement of a "sworn" motion has been deleted from paragraph (f),

since the evidence supporting the motion is governed by Rule 19(d). Paragraph (g) was
added.

EXPLANATION: Section 362(a) of the Bankruptcy Act (11 US.C § 362) provides
that once a bankruptcy petition is filed, the filing operates as a stay of the

nunencemem*orwnamancewnchcdmgthezssuanceoremploymeruofpm
of a judicial, administrative, or other proceeding against the debtor.”

Ahhoughthee_ﬂ'eaafthestaytstohaltﬂtecananuaaonofpen@xg]u&aal
proceedings against the debtor, it is not altogether clear that the automatic stay
suspends the passage of time altogether such that the debtor who desires to appeal a
trial court’s judgment need not take action to prosecute an appeal under applicable
Texas procedural law as modified by Section 108(b) of the Bankruptcy Act (11
US.C. § 108) which provides that the act in question may be performed before the
later of: :

(1) the end of such period, including any suspension of such period
occurring on or dfter the commencement of the case; or

(2) 60 days after the order for relief.

One court of appeals has been presented with the argument that only "actions
against the debtor® are stayed, but the court sidestepped this "against the debtor®

1



imwbywnchuﬁngthawhenabanbuptcycounliﬂedasmyitdaanﬁnedﬂtatthe
stay was in effect to begin with. See Howard v. Howard, 670 SW.2d 737, 739 (Tex.
App.-San Antonio 1984, no writ). contra In re Players. Pub. Inc., 45 BR. 387, 391-
392 (Bkrtcy 1895). It is clear, however, that the attempted prosecution or
conﬁnuaﬁandanappealbyapanywhoisadvetsemthedebtorishalwdbythe
stay, unless and until the stay is Uifted. Furthermore, the First Court of Appeals has
stated and held that Section 362 applies regardless of whether the debtor is the
appellant or the appellee. Star-Te acogdoches Telecommunications, 755 SW2d
146, 150 (Tex. App.-Houston [Ist Dist.] 1988, no writ). Both Howard and Star-Tel
mdteduithappmﬂappmvalbytheTexasSupmmeCmminﬂmLAmmﬂn
Eg_g,__B_gg&815S.W.2d545,547(Tex.1991),acasethatakoinvolvedanappealb)‘
thebaulaupt,butinwhichhomnﬁonisnwdeofSecﬁonlOB«ftheBanbuptcy
Act. An article discussing the interpretive problem that is presented by the decisions
that don’t take Section 18 into account is also attached.

This revised draft attempts to have it both ways by taking both Sections 108 and 362
into account. See also proposed Rule 19(g)(6) below.

The severance provisions of proposed Rule 19(g)(6) are squarely based on the Texas
Supreme Court’ s decision in the Hood case.



RULE 18. DUTIES OF APPELLATE COURT CLERK

(a) Docketing the Case and Monitoring the Record. The Eclerk of the
appellate Ecourt ef-Appeals shall have the responsibility for docketmg the appeal and
monitoring the filing of the record in accordance with Rule 57
Court, in accordance with Rule 152(c). The clerk shall put the docket number of athe
case on each separate item (transcript, statement of facts, motion, pleading, letter, etc.)
that-is received in connection with the case, as well as putting the docket number on the
envelope in which the record is stored.

®) - (¢) [No change.]

@) (@),(2),3)5(4),(5) [No change]
(6) AﬁerDecision in-the-Supreme Ee




RULE 22. PUBLIC ACCESS TO APPELLATE COURT RECORDS.

(a) ns. Ju : ini i
and dissenting opinions and all final judgments and other orders made during the

0 publi

appeal 3

EXPLANATION: This draft is patterned on Tex.R. Civ.P. 76a. The principal
difference between this draft and Civil Procedure Rule 76a is that this draft does not
define the term court records to exclude some filed papers or to include any '
documents not filed of record. See TexR.Civ.P. 76a(2). Also the language of
Paragraph (b)(4) is patterned after comparable language in both Civil Procedure
Rules 76a and 166b. '



'. VALY
RULE 23. MANDATE | ;,(/M/ \

(a) Issuance of Mandate. The clerk of th 1l
shall issue a mandate in accordance with the judgment and shall deliver it to

judgment
_ the clerk of the trial court to which it is directed witheut-weiting-for-the-payment-of-eests
upon c:qmatlon of one of the following periods:

(1)  In the court of appeals,

(A) Ferty-five Fifty days after the judgment if no timely motion
for rcheanng or petmon for dxscretlonary rev:ew has been ﬁled,—end—net

diseseaeaepy-fenewand nodlsefeﬁeﬁaryrevnewhasbeengranted bythe
Court of Criminal Appeals on its own motion;

(B) Ferty-five Fifty days after the last timely motion for rehearing
'has been overruled if no timely application for writ of error or petition for
discretionary review has been filed and no timely motion has been filed to
extend the time for filing application for writ of error or petition for
discretionary review and no diseretionary review has been granted by the
Court of Criminal Appeals on its own motion;

(C) Fifteen Twenty days after any timely motion to extend time

for filing an application for writ of error er-petition-for-diseretionary-review
has been overruled;

(D) Fifteen Twenty days after receipt by the clerk of an order of
the Supreme Court denying a writ of error er-an-order-of-the-Court-of

(2) In the Supreme Court At-the-expiration-of fifteen days frem after
the rendition of judgment if no motion for rehearing and no motion to extend the
mmﬂgg_awmg has been filed, or at-the-expiration-of-fifteen
days after ovcrrulmg the 3 motion for rehearing or a motion to extend the time
for filin hearin



petitioner A party may move for a stay of the mandate pending disposition by the
Supreme Court of the United States of a petition for certiorari. The motion shall show
the grounds for sueh the petition and the circumstances requiring a stay of the mandate.
The eourt-of-appesais appellate court authorized to jssue the mandate may grant sueh a
stay if it finds that the grounds are substantial and that serious hardship would result to
the petitioner or others from issuance of the mandate in the event of reversal by the
Supreme Court of the United States. In a criminal case, the stay shall be effective for -

not more than sixty days en-metien-ef-a-party to permit the timely filing of an appeal or
petition for writ of certiorari to the United States Supreme Court. After expiration of

the-time that period and of the periods mentioned by this rule, if no petition for
certiorari has been filed, the mandate ef-the-eeurt shall issue.

(0  File Number, The mandate shall contain the file number of the case in the
trial court.

(d) Filing of Mandate. When the mandate of the appellate court ef-eppeals is

received by the proper clerk, he the clerk shall file it with the papers of the cause and
note it upon the docket. :

(&) Costs. The mandate shall be issued without waiting for the payment of
costs. In cases in which the Supreme Court declines to grant an application for writ of
error, costs of the Supreme Court shall be paid in the court of appeals and the mandate
issued from that court. ’

(O If e an appellate court ef-appeals vacates, modifies, corrects or reforms its
judgment after the mandate has been issued, the mandate shall have no further effect

and a new mandate may be issued. The clerk shall at once give notice of sueh this act to
the clerk of the trial court to which the mandate was directed and to all parties.
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RULE 24. PLENARY POWER AND EXPIRATION OF TERM
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RULE 52 PRESERVATION OF APPELLATE COMPLAINTS

(a) General Preservation Rule. In-erder-to-preserve As a prerequisite to the
i a complaint for appellate review, i

eoust a timely request, objection, or motion

grounds for the ruling ke that the complaining party
specific grounds were not apparent from the context.
ed if the ground stated i ientl ific to

G

a-p&m-mast—lme—preseﬂted—te-ﬂie-m&l
must appear of record, stating the specific
desired the trial court to make if the
N laint shall ¢ idered
ak ,!'" g al G O J16

ifi

upon the complaining party’s request, objection, or motion must also appear of record

If

mace-{0-appearin-ne FeCorts

eration of Ia

!_ gl CINE MRy L
e trial judge refuses to rule, an objection to

_.)the courtls refusal to rule is sufficient to preserve the complaint. }-is-net
neeessary-to-formaliy-exeept Formal exceptions to rulings or orders of the trial court are

\X 8 steperhcnotified but-absent irom the (ridl WAIVES fii-Oojees O
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(b) Informal Bills of Exception and Offers of Proof. When the-eourt-excludes
evidence is excluded, the offering party effering-same shall as soon as practicable, but
before the esustLs charge is read to the jury or befi j is si in j
case be allowed to make, in the absence of the jury, an offer of proof in the form of a

concise statement. The judge eeurt may, or

at the request of a party shall, direct the

making of the offer in question and answer form. A transcription of the reporter’s notes
or_of the electronic tape recording showing the offer, whether by concise statement or
question and answer, showing the objections made, and showing the ruling thereen, when
included in the reeerd statement of facts certified by the reporter or_recorder, shall
establish the nature of the evidence, the objections and the ruling. The judge eeurt may

add any other or further statement showing

which-shews the character of the evidence,

the form in which it-was offered, the objection made, and the ruling. No further offer
need be made. No formal bills of exception are shall-be needed to authorize appellate

review of exclusion of

evidence.

When the judge eeurt hears objections to offered evidence out of the presence of the
jury and rules that the sueh evidence be admitted, the sueh objections are shail-be
deemed to apply to the such evidence when it is admitted before the jury without the
necessity of repeating them these-ebjeetions.

© Formal Bills of Exception. The preparation and filing of formal bills of
exception shall be governed by the following rules: ‘

(1)  No particular form of word shall be required in a bill of exception,
but the objection to the ruling or action of the judge eeurt and the ruling
complained of shall be stated with such circumstances, or so much of the evidence
as may be necessary to explain, and no more, and the whole as briefly as possible.

8



(2) When the statement of facts contains all the evidence requisite to
explain the bill of exception, evidence need not be set out in the bill; but it shall
be sufficient to refer to the same as it appears in the statement of facts. '

(3) The ruling of the judge eourt in giving or qualifying instructions to
the jury shall be regarded as approved unless a proper and timely objection is
made.

NOTE TO ADVISORY COMMITTEE: This subparagraph should conform
tothemlaconcemingobjectianstothecharge-or,pahaps,itmaybe
omitted.

(4) Formal bills of exception shall be presented to the judge for his
allowance and signature. :

(5) The judge eeust shall submit the sueh bill to the adverse party or his
the adverse party’s counsel, if in attendance on the court, and if the adverse party
finds it feund to be correct, the judge shall sign it without delay and file it with .
the clerk. ~

"~ (6) If the judge finds the such bill incorrect, ke the judge shall suggest
to the parties party or their his counsel such corrections as he the judge deems
necessary therein, and if they are agreed to he the judge shall make such
corrections, sign the bill and file it with the clerk. '

(7)  Should the parties party not agree to the judge’s suggested sueh
corrections, the judge shall return the bill to him the complaining party with his
the judge’s refusal endorsed on it therees, and shall prepare, sign and file with
the clerk such a bill of exception as will, in his the judge’s opinion, present the
ruling of the court as it actually occurred. '

(8)  Should the complaining party be dissatisfied with the said bill filed
by the judge, he the complaining party may, upon procuring the signature of three
_respectable bystanders, citizens of this State, attesting to the correctness of the bill
as originally presented by-him, have it the-same filed as part of the record of the
causes-and-tThe truth of the matter in-reference-therete may be controverted and
maintained by affidavits, not exceeding five in number on each side, to-be filed
with the papers of the cause, within ten days after the filing of the seid bill end-te
D€ :.:‘,::“": ng-A-BRF-OF-the-feecora Tt '; HRErete. Onappealthetruthofmg
sueh bill of exceptions shall be determined from the such affidavits so filed.

(9) In the event of a-formal-bill-of-exception-is-filed-and-there-is-8
conflict between a formal bill and m-pfemieﬂs—&nd-ﬁie-pfevmeﬂs-ef the
statement of facts, the bill ef-exceptiens shall control.

(10) Anything occurring in open court or in chambers that is reported or

recorded and so certified by the court reporter or recorder may be included in the
statement of facts rather than in a formal bill of exceptions-provided-that-ia In a

9



civil case the party requesting that all or part of the jury arguments or the voir

dire examination of the jury panel be included in the statement of facts shall pay
the cost thereof, which eest shall be separately listed in the certified bill of costs
sartificate-o-008tS-Preparea v Re-¢1€ D€ Lrial-eour andt:he—sefﬂemaybe
taxed in whole or in part by the appellate court against any party to the appeal.

(1) Formal bills of exception shall be filed in the trial court within sixty
days after the judgment is signed in a civil case or within sixty days after the
sentence is pronounced or suspended in open court in a criminal case, or if a
timely motion for new trial i i j i

reinstate pursuant to Civil Procedure Rule 1653 has been filed, formal bills of
exception shall be filed within ninety days after the judgment is signed in a civil
case or within ninety days after sentence is pronounced or suspended in open
court in a criminal case. When a formal bills of exception js ere filed, it they may
be included in the transcript or in a supplemental transcript.

EXPLANATION: This draft resolves nwstoftheissuesandpmblemspresentedby
auanexRAppP.SZuitththenecessityafwmplaelymvisiugtheTmsRules
ofCivilPtpcedwe. B
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RULE 57. DOCKETING STATEMENT

(a) Previously approved.

m_ﬂwmm@wo_mm

he affidavit, and the date of any ordei overruli

(©) - (¢) Previously approved.
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RULE 61. DISPOSITION OF PAPERS
WHEN APPEAL DISMISSED IN CIVIL CASES

Notes and Comments

Change by 1995 amendment: The rule was deleted as unnecessary in light of
comprehensive treatment of the same subject in the Government Code. ,

12



RULE 80. JUDGMENT OF THE COURT OF APPEALS
(a) Time. [No change.]

()  Types of Judgment. The court of appeals may: (1) affirm the judgment of
the trial court belews; (2) modify the judgment of the trial court belew by correcting or
reforming it, and, as so modified. affirm it:; (3) reverse the judgment of the trial court
below and dismiss-the-ease-er render the judgment er-deeree that the trial court belew
should have rendered;s-ef (4) reverse the judgment of the trial court belew and reman

COUrt ang Qidilling

(ed) Other Orders. In addition, the court of appeals may make any other
appropriate order, as the law and the nature of the case may require.

(de) Presumptions in Criminal Cases. [No change.]

13



RULE 180. DECISION

(a) In-each-eause;tThe Supreme Court shall-either may: (1) affirm the

judgment of the court of appealss-ef;_
y acti - ing l',!u,!l’!

court of appeals: (3 1 reverse the judgment of the court of appeals

judgment es that the court of appeals should have rendered;-er;_(4) reverse the

jygmnl_qf_mg_cg_uﬂ_gf_amm remand the cause to the court of appeals or the
i i ents of the

N

QU JENGEI CC b,»"lli'-il, emana the cause 1o G COoule O

for further proceedings in light of the newly announced rulc of iaw er-reverse-the

14



RULE 53. THE STATEMENT OF FACTS ON APPEAL

(a) - (i) Previously approved.

(k) - (o) Previously approved.

RULE 74. REQUISITES OF BRIEFS

(a) - (h) Previously approved

il

15
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() - (p) Previously approved. -

TRCP 264a. DUTIES WORK OF COURT REPORTERS
AND COURT RECORDERS

(a) utie ) The dutls of mg officxal court
reporters or court recorder shall be perferfec-unaer-Sup D€ presiding-judg
£ g 4 shall-inelude t be limited-to:

(1) attending e sessions of court and making a full record of the
evidenee pmmgmgs when requsted by the judge or any partytoa case,;

femme-ef-ehe-eeuﬁ-ﬂaefeeﬂ*-@ Mm,_hg_w makmg of a full
record of jury arguments and voir dire examinations is not required unless
mﬁgauywhen requstedte-de—sebyehe-aﬁemey-feﬁaaﬁamapartygm;

16



(3) filing all exhibits with the trial court clerk after the completion of

r ing;

(5) preparing an official transeripts record of all such-evid "

any proceedings, or aay portion thereof w_he_n;_eqmmd_tg_dg_sg_by sabjeet-te the
law of this state, these rules, and-th Sty

(57) performing such other duties relating to the reporter’s or
recorder’s official duties as may be directed by the judge presiding.

17



(¢) Priorities of Reporters and Recorders. The presiding judge of the trial
court shall iensure that the work of the court reporter or court recorder is timely
accomplished by setting priorities on the various elements of the reporter’s or
recorder ’s workload to be observed by the reporter or recorder in the conduct of the
business of the-eourt-reperters his or her office. Duties relating to proceedings before
the court shall take preference over other work.

(@) Report of Reporters and Recorders. To aid the judge in setting the
priorities in paragraph (b) abeve, each court reporter and court recorder shall report in
writing to the judge on a monthly basis the amount and nature of the business pending in
the court reporter’s or court recorder’s office. A copy of this report shall be filed with
the Eglerk of the Ecourt of Aappeals of each district in which the court sits.

EXPLANATION: Paragraphs (c) and (d) were moved here from Rule of Appellate
Procedure 12(b) and (c). _

(ee) Appointmen Depu : . Jer. In case of illness, press of
official work, or unavoidable absence or disability of the official court reporter or
recorder to perform the duties in (a) or (b) above, the presiding judge of the court may,
in his or_her discretion, authorize a deputy reporter or recorder to act in place of and
perform the duties of the official reporter or recorder.

A

(3)  Party May Employ Court Reporter. Any party may. at that party’s
Wi nse, hire rtified court reporter to make a sten ic r
ial or hearin court may use th nographic recor resolv lai

18



Electronic Recording. Anv court authorized bv the Supreme Court in civil cases.
Sourt of Criminal Appeals in criminal cases. to make an electronic record in lie
pgraphic record of its proceedings shall be governed b e following 7

CINCHIS: /

Equipme Any equipment used for electronic recording of court

ipment shall be
e recording of th
hen more thar

1 DackKUup capacity

roceed withg

2) Recorder. To opera ptronic recording equipment the judge
all appoint one or more recorders, who‘shall be certified to record cour
broceedings by any official agency authdrized ertify the gualifications of

%
electronic recorders of court proceedings if there is such an agency. Instead. the
il

&
are
judoe may appoint a propetly qualified official court reporter to

i Ve a> 1CCOT0C]

(3)  Responsibility of Judge. During any court proceeding being recorded

by electronic equipment in Heu of stenographic means, the judge shall make

at each person being recorded is‘speaking so that his or her voice can be
PR AN

[()) ertifiate of Judge. Each electronically recorded statement of facts

iled in an appelldte court shall be accompanied by a certificate of the judge tha
heard the case stating that the equipment used complied with paragraph (1), that
it was operatéd throughou e proceeding by'a recorder gualifi ired i
paragraph £2). and that the judge is satisfied that the recording is a clear, distinct.

ranscribdble. and complete recording of the proceeding that it purports ta




Rat the official (electronic) record is incomplete or ina ate under anBlicable

rules. T

(6) Effecr-of Rule. This rule does not in-ifself authorize any court to

record its proceedings by eies equipmefit in lieu of stenographic means.

is rule supersedes a hecial ordersof the ipreme Court prescribing rules for
pecified courts to use h equipment, e€xcept to the extent tha h orders
2uthorize the use of electronic recording equipnient in the specified courts. The
supreme Court mayfrom time to time, authorize othér-courts to record thei
vroceedings by-¢lectronic equipment in accordance with this Tule and ma

draw-such authority from any or all courts previously authorizex:
Notes and Comments

Change by 1995 amendments. New rule.

NOTE TO ADVISORY COMMITTEE: The following proposals for amendment of
the Rules of Civil Procedure may not be strictly within the scope of the State
Appellate Rules Committee of the Appellate Practice and Advocacy Section. but, in
the opinion of this Section Committee, they are related to appellate practice and are
of particular interest to appellate lawyers. They are included in this report for referral
to whatever subcommittee or task force of the Advisory Committee may be
appropriate to consider them.



RULE 296. REQUESTS FOR FINDINGS OF FACT
AND CONCLUSIONS OF LAW

Sictria ] . ury With
issues of fact tried to the court, any party may rcqucst the eourt th_.tnaLmdg: to state in
wrntmg its findmgs of fact and conclusxons of law. _me

n 1l g JOCS NOot €XCUS ria 'f"t',golu\o act on issues
mgg_m;_c_gum Such request shall be entitled "Request for Findings of Fact and
Conclusions of Law" and shall be filed within twenty days after judgment is signed with
the clerk of the court, who shall immediately call such request to the attention of the
Judge who tried the case. The party making the request shall serve it on all other parties

in accordance wnth Rulc 21a. A_mussj_qr_ﬁn.dmgs_quammmihmn
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RULE 634. EXECUTION SUPERSEDED

EXPLANATION: Rule634wouldbeanwndedtomversethedecisioninm
’ 790 S.W2d 93 (Tex. App.- Houston [1st Dist.] 1990,

oﬁg.pmc.),inwhkhthgwwtofappealsheldthdasupasedeasbondﬂed#taa

creditor. As amended, Rule 634 makes clear that the filing and approval of a
supasedeasbondpmntsanyﬁmhaaaemptswetiomedwjudganbymmcf
a writ of execution or garnishment or a turnover order.

Notes and Comments

Change by 1994 amendments: The rule has been rewritten to give immediate

effect to a supersedeas bond, though an execution may have already been levied.



RULE 657. JUDGMENT FINAL FOR POSTIUDGMENT GARNISHMENT

In the case mentioned in subsection 3, section 63.001, Civil Practice and Remedies
Code, the judgment jn the underlying proceeding, whether based upon a liquidated
demand or an unliquidated demand, shall be deemed final and subsisting for the purpose
of postjudgment garnishment from and after the date it is signed, unless ejther a
supersedeas bond or deposit shall have been approved and filed in accordance with
Texas Rule of Appellate Procedure 47 i i i

praer o YCCUTE 36! exas Rule

. .



TRAP 4

TRAP 5

TRAP 7

TRAP 9

TRAP 11

TRAP 12
TRAP 13

TRAP 14
TRAP 16
TRAP 18

D
[ —20-F5

CHANGES FROM NOVEMBER 14, 1994 DRAFT
TO JANUARY 19, 1995, DRAFT
(d)(2) — "of more than ten pages" was added in the first sentence.
(d)(3) — "double spaced" was added in the first sentence.

(d)(4) — *with a notation identifying the error to be corrected" was added in
the first sentence.

(f) — two references to paragraph (b) were changed to Rule 7(a).
(a) — the last sentence was deleted. It read as follows: "Whenever a party

has the right or is required to do some act within a prescribed period after the
service of a notice or other paper and the notice or paper is served by mail,

" three days shall be added to the prescribed period."

Paragraph (g) and the explanation were added.

(a) — "whose signature first appears on the" was added to the second
sentence and "who signed" was deleted from the second sentence.

The rule was substantially. revised and is now included in the cumulative
report.

Deleted as the provisions are now contained in proposed TRCP 264a. A
comment to that effect was added.

Deleted as the provisions are now contained in proposed TRCP 264a and
TRAP 56. A comment to that effect was added.

A new version of the rule, with an order of the Supreme Court, was
substituted.

Was moved to TRAP 18(d)(7).

The alternative and the explanation were dcleted.

(a) — “appellate" was added and "of appeals" was deleted in the first
sentence. "or if in the Supreme Court, in accordance with Rule 152(c)"

added to the first sentence.

Paragraph (d)(6) was rewritten and Rule 14 was moved to paragraph (d)(7).

1



TRAP 19

TRAP 22
TRAPé3
TRAP 24
TRAP 40

TRAP 41
TRAP 44

TRAP 45
TRAP 47
TRAP 48
TRAP 50

TRAP 51

"Twelve copies of" was deleted from paragraph (g)(4). Paragraph (g)(6) was
added.

The rule and an explanation were added.

The rule wés added.

The rule was added.

(a)(1) — "designated in the notice" was deleted.

(@)(2) -_subdivisién (4) was deleted and (5) was renumbered.

(a)(3) — "on all parties to the trial court’s final judgment, or in an
interlocutory appeal, on all parties to the proceedings in the trial court," was

added.

(b)(1) - "Except as provided in Rule 44" was added to the first sentence.
(c) — "appeal or bond or affidavit in lieu thereof," was deleted.

(a) — the rule was restored except that "if there is a reasonable explanation
for the need for such action" was deleted; and the prior version proposed by
the subcommittee was deleted.

(d) -- a comma was added after "attorney" and "or court recorder". was
added after "court reporter."

Paragraphs (a) and (k) were revised as shown and included in the cumulatlve
report. Paragraph (1) is new.

wwith leave of court" was moved in the first sentence.

(e) - "and the parties cannot agree on a statement of facts" was deleted from
the last sentence.

(b) - "Failure to timely make the designation provided for in this paragraph
shall not be grounds for refusing to file a transcript or supplemental transcript
tendered within the time provided by Rule 54(a); however, if the designation
specifying such matter is not timely filed, the failure of the clerk to include
designated matter will not be grounds for complaint on appeal.” was deleted.

(c) - "with the clerk" was added to the first sentence.



TRAP 52
TRAP 53

TRAP 55

TRAP 56

The prior draft of the rule was deleted and a new draft substituted therefore.

~ (g) — the first sentence was revised as follows:

Except as provided in paragraph (d) of this rule, the appellant shall
either pay or make arrangements te-pay with the official court reporter

or recorder to pay his or her fee en-eompletion before preparation of
the statement of facts.

(j) — the first sentence was revised to refer to Civil Procedure Rule 264b
rather than referring to the Texas Rules of Civil Procedure.

The second paragraph (j) — Statement of Facts Without Prepayment — was
renumbered as (k) as were all that followed. The first alternative paragraph
under that new (k) was deleted.

The first paragraph (k) [now (1)] was deleted.

-(m) [formerly 1] - the rule is split into two subdivisions. Subdivision (1) was

revised to state: "The order shall contain a list of such original exhibits in
numerical order, with a brief identifying description of each exhibit. s-and; In
so far as practicable, all such exhibits shall be arranged in the order listed,

aad firmly bound together, and transmitted by the official court reporter or
recorder to the clerk of the appellate court.

The following is added to the beginning of subdivision (2):

The trial court clerk shall, upon request by the court reporter, deliver
all original exhibits to the court reporter. The court reporter shall
return to the clerk the original of any exhibit copied for inclusion in
the statement of facts or omitted from the statement of facts. The
court reporter shall include original exhibits in the statement of facts
if ordered by the trial court to send originals in lieu of copies.

In the last sentence of subdivision (2), "possession" is substituted for
“custody", "that person to deliver" is added, and "to be delivered" was

‘deleted.

(c) — "without recertification by the court reporter"® was added to the first
sentence. A period was added after “reporter", "should" was deleted, and
wIfv was added.

(a) — The reference to Rule 4(b) was changed to Rule 7(a).



"TRAP 57

TRAP 60
TRAP 61

TRAP 74

(c) - 120 days was changed to ninety days.

vIn civil cases" was added to the beginning of paragraph (a). "The name and
county of the trial court, the name of the judge who tried the case, and" was
added to (a)(4). "other" was added, and “other than appellants" was deleted
from (a)(7). “the date of filing of the contest,” was added to (a)(12). (a)(13)
was added and (14) was renumbered. ‘

Paragraph (b), providing for a docketing statement in criminal cases, was
added. Remaining paragraphs renumbered. Paragraph (c) (formerly (b)) was
amended to delete "appellant" and insert “party appealing."

The rule was substantially rewritten.

Deleted and a note added.

The second sentence of the rule was deleted.

The first and third paragraphs of paragraph (e) were revised.

The paragraphs after (h) were misnumbered (i.e. there were two paragraph
(h)). They have been redesignated.

(i) (formerly the second (h)) has been revised as follows:

) Appendvc Each party shall file with-the-brief separately in the
court of appeals at or before the time the party’s brief is due one copy

of an appendix containing a typewritten or printed transcription of all
portions of the recorded statement of facts that the party considers
relevant to the issues raised on appeal and may include one copy of ait

relevant exhibits relevant—to—the—issues—raised—on—appeal. The
appellee’s appendix need not repeat any of the evidence included in
the appellant’s appendix. Transcriptions shall be presumed to be
accurate unless objection is made. The form of the appendix and
transcnptxon shall conform to any specifications of the Supreme Court
concerning the form of the statement of facts. ’_V_Vgﬁgp_ggl_g;gj_m;

filing of an ndix m iven 1l
final judgmen the time it is filed, together with a ifi
f the recorded ment of facts inclu refi
counter numbers in the ¢ recorder’s | ice of

(2)  Presumption. [no change]



TRAP 75

TRAP 80
TRAP 87
TRAP 90

TRAP 120

TRAP 130

TRAP 131

TRAP 132
TRAP 136

TRAP 160

TRAP 180

(3)  Supplemental Appendix. [no chkange]

'(4) Inability to Pay. H-any Any party is unable to pay the cost of an
appendnx shall m ﬁleg the afﬁdawt provnded by Rule 45, and m

any contst to the affidavxt is
overruled, the recorder shall transcribe or have transcribed such
portions of the recorded statement of facts as the party designates and
shall file it as that party’s appendix.

(5) Inaccuracies. [no change]

(6) Costs. [no change]

(a) — "Except as provided in paragraph'(f)," was added to the first sentence.

(f) — Changes were made to the first paragraph as shown.

Matter was added to paragraph (b) and it was revised. Paragraph (c) is new.
The subcommittee has withdrawn the recommendéd changes to the rule.
(i) - Paragraph was revised.

(h) — “the relief sought" was added and "a writ of habeas corpus" was
deleted.

The references to other rules in the Notes and Comments were corrected.

The Notes and Comments were revised; the mention in (2) about a motion
for rehearing was deleted and (4) was deleted.

(c) — the reference to Rule 4(b) was changed to Rule 7(a).
The reference in the Notes and Comments to Rule 4(f) was changed to 4(e).

The reference in the Notes and Comments to Rule 19(g)(3) was changed to

19(g)(4).

Revisions were made to the rule and it has been added to the cumulative
report.



TRCP 264a

" TRCP 296

TRCP 321
TRCP 634
TRCP 657

Paragraph (a) has been revised to include provisions applicable to both court
reporters and recorders. The redundant material in paragraph (b) has been
deleted so that paragraph (b) now has provisions applicable only to court
recorders. ‘ , -

The first sentence was revised; the second sentence is new; the last sentence
was revised.

The rule was revised so that it is identical to TRAP 52.
The prior recommendation was deleted and a new rule substituted.

The last sentence was deleted.
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carefully before our meeting this weekend as you will be asked to vote on all of
them. I want to extend my appreciation to the members of the subcommittee who
spent last weekend working on these rules.
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Preface: Comments to the Proposed Rules
In drafting these proposed rules, the Subcommittee proposes, in some inst;mces, to
rely upon commeﬁts to illustrate or explain the intended application of a particular
rule. Some comments have been drafted; others will be added later. Should the full
Supreme Court Advisory Committee or the Court decide that the reliance upon
comments is inappropriate, some rules may require minor revisions to account for the

removal of the comments.
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" Part One. Rules of Discovery

A. General Rules

1. Tier 1 -- Additional Discovery Limitations for Amount in Controversy.

a. Applicability. In a suit for damages in which the plaintiff's pleadings
affirmatively seeks $50,000 or less, excluding costs, prejudgment intérest and attorneys’

fees, discovery shall be limited as provided in this section unless a’ defendant, by a timely
filed claim, seeks an amount in excess of $50,000, excluding costs, prejudgment interest
and attorneys’ fees.

b. Limitations. In addition to other discovery limitations prdvided in these Rules:

(1)  Oral depositions shall be limited to no more than 6 hours per party;
(2) Interrogatories shall be limited to no more than 15 per party,
including discrete subparts;

c. Amendments. If an amendment of a claim or counterclaim brings the amount
above $50,000, discovery shall be reopened under Tier 2, and a person previously
deposed may be rédeposed. No al;lendment bringing the amount above $50,000 shall be
allowed at such a time as to unduly prejudice the opposing party.

2. Tier 2 -- Discovery Period.

a. Generally Applicable. Unless otherwise provided, discovery shall be conducted
in accordance with this section. | |

b. Limitations. In addition to other discovery limitations provided in these Rules:

(1 Al ‘discovery shall be conducted during a Discovery Period which

shall open upon the date the first response to written discovery other than a Request for
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Standard Disclosure is due or the first oral deposition is taken (whichever is earlier) and
shall continue for 9 months or until 30 days before trial, whichever is earlier.

(2) Oral depositions shall be limited so that each side, the plaintiffs and
the defendants, shall have S0 hours to examine and cross-examine opposing parties and
persons subject to their control. Third party defendants shall share the defendants 50
hours with regard to issues common to the defendants, however, third party defendants
have an additional 10 hours for examination regarding issues upon which they oppose the
defendants.

(35 | Interrogatories under Rule 12 shall be limited to no more than 30 in
number, including discrete subparts, except for interrogatories that ask any party only to
identify or authenticate specific documents as contemplated by Article IX of the Texas
Rules of Civil Procedure.

c. Inapplicability. The provisions of this Section shall not apply if the provisions
of paragraph 1 apply, or the parties by agreement enter, or the court orders, a Discovery
Control Plan pursuant to paragraph 3 of this Rule.

3. Tier 3 -- Discovery Control Plan. A Discovery Control Plan may be entered by
agreement of the parties, or imposed by court order. A Discovery Control Plan shall
include the following provisions: )

a. A trial date, if by court order, or a requested trial date, if by
agreement;

b. A discovery cutoff date which shall be not later than 30 days prior
to the trial date (or requested trial date) specified above; failure to try the case as

specified shall not reopen discovery in the absence of further agreement or order which
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shall specify the nature and extent to which further discovery is permitted and a new
discovery cutoff date;

c Date(s) for the disclosure of expert witnesses pursuant to Rule 10;

d. Identifying witnesses to be deposed by name or category, and fixing
the maximum deposition time by name, category or total for the case, as needed.
Witnesses previously deposed in other cases, whose depositions may be used without
being retaken, shall also Be listed.

e Stating agreements for authentication of documents, or Vspecifying
the discovery ;eduired to complete or stipulate to document authentication;

f Fixing deadlines for joinder of parties and amendment of pleadings;

g Specifying any discovery disputes which require resolution by the

court.
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1. Modification by Agreement. The parties may by written agreement modxfy the
- procedures and limitations set forth in these rules. An agreement affecting an oral
deposition is enforceable if the agreement is recorded in the deposition transcript.
2. Modification by Court Order. The procedures and limitations set forth in

these rules may be modified by the court for good reason.
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1. Forms of Discovery. Permissible forms of discovery are (a) requests for
- standard disclosure, (b) requests for designation of, and information regarding, expert
witnesses, () requests for production of documents and tangible things, (d)
interrogatories to a party, (¢) requests for admissions, (f) oral or written depositions, (2
motions for a mental or physical examination of a party or person under the legal
control of a party, and (h) motions for entry upon and examination of real property.
"Written discovery" as used elsewhere in these Rules means requests for standard
disclosure, requ'es.ts for designation of, and information regarding, expert witnesses,
requests for production of documents and tangible things, interrogatories to a party, and
requests for admissions. Unless otherwise specified in these Rules, the permissible forms
of discovery may be combined within the same instrument and may be taken in any
order or sequence.

2. Scope of Discovery.

a. In General. Parties may obtain discovery regarding any matter that is relevant
to the subject matter in the pending action whether it relates to the claim or defense of the
party seeking discovery or the claim or defense of any other party. It is not ground for
objection that the information sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of admissible evidence.

b. Documents and Tangible Things. A party may obtain discovery of the
existence, description, nature, custody, condition, location and contents of any and all
documents and tangible things (including but not limited to papers, books, accounts,
drawings, graphs, charts, photographs, electronic or videotape recordings, data, and data
compilations) that constitute or contain matters relevant to the subject matter of the
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action. A person is required to produce a document or tangible thing that is within the
person’s possession, custody, or control. If a person does not have actual physiéal
“possession, but has a superior right to compel the production from a third party, the
person has possession, custody or control.
¢. Persons With Knowledge of Relevant Facts. A party may obtain discovery of
the identity and location (name, address and telephone number) of persons having
knowledge of relevant facts, and a brief statement of each identified person’s connection
with the case. A person has knowledge of relevant facts when he or she has or may have
knowledge of ;;.ﬁy discoverable matter. The information need not be admissible to satisfy
the requirements of this subsection and personal knowledge is not required.
d. Trial Witnesses. A pﬁrty may obtain discovery of the identity and location
(name, address, telephone number) of persons who are expected to be called to testify at
trial.
e Expért Witnesses. A party may obtain discovery of the identity of and
information concerning expert witnesses pursuant to Rule 10.
f. Indemnity, Insuring and Settlement Agreements. A. party may obtain
discovery of the following:
(1) The existence and contents of any insurance agreement under which
any person carrying on an insurance business may be liable to satisfy part or all of a
judgment which may be rendered in the action or to indemnify or reimburse for
payments made to satisfy the judgment. Information concerning the insurance agreement
is not by reason of disclosure admissible in evidence at trial. For purposes of this
paragraph, an application for insurance shall not be treated as part of an insurance

agreement.
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(2) The existence and contents of any settlement agreement. Information
concerning the settlement agreement is not by reason of disclosure admissible in
evidence at trial,

& Witness statements. A witness statement, regardless of when made, is
discoverable, except as provided by Rule 4. "Witness statement" means a written
statement signed or otherwise adopted or approved by the person making it, a
stenographic, mechanical, electrical or other type of recording, or any transcription
thereof which is a substantially verbatim recital of a statement made by the person and
contemporaneau'sly adopted. Any person may obtain, upon written request, his or her

own witness statement concerning the lawsuit, that is in the possession, custody or

control of any party,

| Comments:

L The. definition of documents and tangible things has been revised to make clear that
everything, regardless of its form, is within the scope of discovery if it relevant to the
subject matter of the action, and properly requested by an appropriate discovery device.

2. Subdivision c. requires parties to make a "brief statement of each identified person’s
connection with the case." This provision does not require a narrative statement of the
facts the person knows, but at most a few words describing the person’s identity as
relevant to the lawsuit. For instance, "treating physician”, "eyewitness", "chief financial
officer”, "director", "plaintiff’s mother and eyewitness to accident".

3. The sections in current 166b concerning land, experts, and medical records are
deleted from this ryle, but it is not intended that these areas are now exempt from
discovery. They are clearly within the scope of discovery, and are discussed in the
specific discovery vehicles intended for their disclosure.
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The following matters and information, and any documents or tangible thnés
- containing such matters or information, are privileged and not discoverable except as
otherwise provided by law.

a. Work Product. The confidential documents, tangible things, and communications
otherwise discoverable under Rule 3 and made or prepared in anticipation of litigation
or for trial by or for a pérty or a party’s representative (including the party’s attorney,
consultant, surety, indemnitor, insurer, employee or agent), is privileged from discovery,
.except as pro;rided for in Rule 10 (the discovery of experts) and the exceptions of Texas
Rule of Civil Evidence 503. Work product may be discovered only upon a showing that
the party seeking discovery has substantial need of the materials in the preparation of
the party’s case and that the party is unable without undue hardship to obtain the
. substantial equivalent of the materials by other means. When the required showing has
been made, the court shall protect against disclosure of the mental impressions, opinions,
conclusions, or legal theories of an attorney or other representative of a party concerning
the litigation. Photographs and witness statements are not work product. |

b. Consulting experts. A consulting expert’s identity, mental impressions and opinions
are privileged from discovery. A consulting expert is an expért who has been informally
consulted, retained, or specially employed by a party in anticipation of litigation or in
preparation for trial, and will not be called as a witness.

c. Other privileged information. Any matter protected from disclosure by any other

privilege.
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'd Facts discoverable. Nothing in this rule shall be construed to render
nondiscoverable the underlying facts, however acquired, within the knowledge of any

-party or its representatives when requested through an appropriate discovery device.

Comment:

1. The rule concerning exemptions and privileges from discovery is now a separate rule.
The rule continues to adopt as discovery privileges all privileges guaranteed by statute,
other rules (such as the Rules of Evidence), and the Constitution. The discovery
privileges, which protect communications and materials prepared in anticipation of
litigation, have been condensed into two privileges, instead of the four privileges
specified in the current rules. Attorney work product and party communications have
been combined into one privilege for "work product" that is almost exactly like Federal
Rule 26(b)(3), the federal work product doctrine. As is allowed under the federal rule,
and under the current Texas rule as interpreted by the Texas Supreme Court, opinion
work product is given special protection, while ordinary work product is discoverable
upon a showing of need and hardship. The rule also provides a privilege for the mental
impressions and opinions of consulting experts, which presents no change from the
current rule.

2. Part d of the rule makes clear that parties cannot use privileges to protect underlying
facts within their knowledge (including the identity of persons with knowledge of relevant
facts) when those facts are properly requested. For instance, although an attorney’s
notes concerning an interview with a witness are protected work product except upon an
appropriate showing of good cause, the facts disclosed in that interview must be disclosed
in a proper interrogatory. | |

3. The witness statement privilege under the current rule has been eliminated. Thus,
witness statements are given no protection simply because they were prepared in
anticipation of litigation. Under the proposed rule, witness statements are protected
from discovery only if they are subject to evidentiary or statutory privileges, such as the
attorney-client privilege. The attorney-client privilege under current Texas law, however,
is limited to communications that an attorney makes with the “control group" of a
corporate client. The subcommittee recommends this change to the witness statement
privilege only if the "control group” test is changed to the "subject matter" test, as we
understand is under consideration.
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1. Duty to Respond. When responding to requests for written discovery, a party shall
make a complete response, based upon all information reasonably available to the
responding party or its attorney at the time the response is made. If the requesting party
has served on the responding party a readable computer disk setting out the discovery
requests, the responding party’s answers, objections and other responses shall be
preceded by the request to which they respond; otherwise, the responding party is under
no obligation to restate the request when responding.

. 2. Duty to Axhend or Supplement Discovery Responses. A party is under a duty
reasonably promptly to amend or supplement its prior responses to written discovery
requests if the party learns that a prior response was incomplete or correct when made,
or, although complete and correct when made, is no longer complete and correct, and if
the additional or corrective information has not otherwise been made known to the other
parties in discovery or in writing. An amendment or supplement filed less than thirty
days before trial is presumptively made without reasonable promptness. The supplement
shall be in writing, filed with the clerk, and need not be verified.

3. Additional Discovery After Amendment or Supplementation. If the amendment or
supplement occurs after the discovery period is completed, the opposing parties may
reopen discovery. A party must respond to reopened written discovery served under this
Rule the day before trial or within 20 days after the date of service, whichever is earlier.
The reopening side is allowed five (5) hours of deposition time in addition to that
provided in Rule 14. Such discovery shall be limited to matters related to any new

information disclosed in the amendment or supplement.
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This rule imposes a duty upon parties to make a complete response to written aiscovery
based upon all information reasonably available.
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1. Exclusion or continuance. If a party fails timely to disclose informaﬁon
during discovery, the court may exclude the information not timely disclosed or continue
the trial to allow the opposing party to prepare to confront or use the previously
undisclosed information when the failure to disclose causes the opposing party to be
unprepared in a way that may effect the outcome of the trial. The burden of this
showing is on the offending party. The court may exclude or continue in its discretion as
is fair under the circumstances. Nothing in this rule limits that court’s authority to grant
a continuanc'e;

2. Costs and expenses. If the court continues the case, the court may impose the
expense of the delay, including attorney’s fees and any difference between prejudgment

and postjudgment inteérest, on the party that failed to disclose.
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1. Withholding Privileged Information and Materials. A party preserves a"privilege
‘only by (1) withholding the privileged material or information and (2) filing a
withholding statement stating that information or materials responsive to the request
have been withheld and the privilege(s) relied upon. A party shall make a withholding
statement whenever the party is actually withholding specific information and materials
responsive to a request. .Thereafter, the party seeking discovery may request that the
withholding party identify the infbrmation and materials withheld. Within 15 days of the
request, the wi';hholding party shall file a privilege log identifying the information and
materials withheld with sufficient particularity to allow the requesting party to test the
basis of the asserted privilege. Withheld information or materials created by trial
counsel in preparation for the litigation in which the discovery is requested need not be
- included in a withholding statement or identified in the privilege log and need be
identified only upon court order in appropriate circumstances.

2. Objections. If the written discovery request is objectionable, the responding party
shall specifically in writing by stating the basis of the objection and the extent to which |
the party is refusing to comply with the request. Objections shall be made only if a good
faith factual and legal basis for the objection exists at the tirhe the objection is made.
Any objection not specifically stated within the time required or obscured by numerous
unfounded objections is waived unless the court excuses the waiver for good cause
shown. Unless compliance is unreasonable ﬁnder the circumstances, a party must
respond to so much of the request as to which the party has no objection.

3. Hearing. Any party may at any reasonable time request a hearing on an objection
or withholding statement. At or before to the hearing, the party seeking to avoid

JST-101897 13 DRAFT, 01/16/95, 4:



discovery shall produce any evidence necessary to support the objection or withholding
statement by affidavits served upon opposing parties at least seven days before the
hearing. If the judge determines that an in camera inspection of some or all of the
requested discovery is necessary to rule on the objection or withholding statement,
thereafter the requested discovery shall be segregated and produced to the judge in a
sealed wrapper. Evidence necessary to support a privilege for information or materials
created by trial counsel in preparation for the litigation shall be produc;ed only upon
court order in appropriate circumétances.

4. Ruling. If the court sustains the objection or withholding statement, the objecting
party has no further duty to respond to that request. If the court overrules the objection
or withholding statement, the objecting party shall respond to the request within thirty

(30) days after the court’s action, or at such time as the court orders.

Comments:

1. This rule provides for objections to the form of a written discovery request. The
responding party specifically objects to the request, and states whether the party intends
to comply with the request as specifically modified or not comply at all for specified
reasons. If a party receives a request for "all documents relevant to the lawsuit," the
requesting party can object to the request as an overly broad request that does not
comply with the rule requiring specific requests for documents, and refuse to comply with
its entirely. See Loftin v. Martin, 776 S.W.2d 145 (Tex. 1989). A party may also object to
a request for a litigation file on the ground that on its face it seeks only materials
protected by privilege. See National Union Fire Ins. Co. v. Valdez, 863 S.W.2d 458 (Tex.
1993). If a request seeks specific documents from 1980 to the present, the party may
object that the documents from 1980 to 1990 are irrelevant, and that it is overly
burdensome to produce them. In such case, the party may produce the documents from
1990 to the present, or refuse to produce any until the court resolves the objection if
producing according to a modified request will require a burdensome and duplicative
search if the court should overrule the objection.

2. The new rule dispenses with objections to written discovery requests on the basis that
responsive information or materials are protected by a specific privilege or immunity
from discovery. Instead, the rule requires parties that withhold such information or
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materials state that they have been intentionally withheld, and identify the privilege upon
which the party relies. A party need not make a withholding statement if the only
materials responsive to the request that are being withheld are information and materials
created for trial counsel for the litigation, as it can be assumed that such information or

~materials will be withheld from virtually any request on the grounds of attorney-client
privilege or work-product. The statement should not be made prophylactically, but only
when specific information and materials have been withheld. Should additional
privileged information or materials be found subsequent to the initial response, an
amendment or supplement to the discovery response can include a withholding
statement.

4. Any party can request a hearing in which the court will resolve issues brought up in

objections or withholding statements. The party seeking to avoid discovery has the
burden of proving the objection or privilege, as under the current rules.
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1. Motion. Any person against or from whom discovery is sought may move within
—the time required to respond to the discovery request for an order protecting that person
from the discovery sought. Any party may mové for such an order when an objection
pursuant to Rule 7 is not appropriate. The movant shall specifically state the objection
to the requested discovery and shall respond to so much of the request as to which the
party has no objection.

2. Depositions. A party or deponenf may include in a motion for protective order an
objection to tl;e‘ time and place designated for a deposition. If the movant had less than
ten (10) days notice of the deposition, the filing of the motion excuses compliance with
the notice or subpoena until the motion is overruled. If the movant had at least 10 days
notice of the deposition, the movant must comply with the noﬁce or subpoena unless the
motion is granted, or the movant demonstrates that it was unable to obtain a ruling on
the motion despife its good faith efforts to do so pursuant to any applicable'local rules.

3. Order. The court may make any order in the interest of justice necessary to
protect the movant from undue burden, unnecessary expense, harassment or annoyance,
or invasion of personal, constitutional, or property rights, including but to limited to the
following:

a. ordering that the requested discovery not be sought in whole or in part, or
that the extent or subject matter of discovery be limited, or that it not be undertaken at
the time or place specified; |

b. ordering that the discovery be undertaken only by such method or upon

such terms and conditions or at the time and place directed by the court;
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c. ordering for good cause shown that the results of discovery be sealed or

otherwxse protected, subject to the provisions of Rule 76a.
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_ B. Specific Discovery Vehicles

1. Disclosure of Standard Information Upon Request. The following information is
Subject to disclosure by a party upon request from any other party:

a A statement of the correct names of the parties to the lawsuit.

b. The information specified in Rule 3(2)(c) pertaining to persons with
knowledge of relevant facts ;

c The' information and documents specified in Rule 3(2)(f) pertaining to
indemnity, msunng and settlement agreements;

4. Witness statements discoverable under Rule 3(2)(g);

e. In a suit alleging physical or mental injury and damages from the occurrence
that is the subject of the case, all medical records and bills that are reasonably related to
the injuries or damages asserted or, in lien thereof, an authorization permitting the
disclosure of such medical records and bills;

f All medical records and bills obtained by virtue of an authorization furnished
by the requesting party; and

g. Any written instrument upon which a claim or defense is based.

2. Form of Request. Any party may serve upon any other party a Request for
Standard Disclosure pursuant to this Rule which shall state:

Pursuant to Rule 9, you are requested to make disclosure-within 30 days of

the standard information which is the subject of disclosure according to

Rule 9 [add specific subsections under which disclosure is requested].

JST-101897 A 18 DRAFT, 01/16/95, 4:



3. Response. A party served with a Request for Standard Disclosure shall serve a
response that shall disclose the information requested. The response shall be served
within thirty (30) days after service of the request unless the time to serve a response is
extended by agreement or court order. The response shall be verified in the manner

required by Rule 12 (interrogatory rule).
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1. Request. A party may request another party to designate, and disclose
- information concerning, expert witnesses only as set forth in this Rule.

2. Designation of Expert Witnesses. The plaintiff shall designate any witness who is
expected to offer expert testimony at trial no later than sixty (60) days before the end of
the discovery period or five (5) days after the receipt of notice of the first trial setting,
whichever is later. The defendant shall designate any witness who is expected to offer
expert testimony at trial no later than fifteen (15) days after the plaintiff is required to
‘designate expel;ts. Failure to timely designate an expert shall be grounds for exclusion of
that expert’s testimony.

3. Disclosure of General Information. At the time a party designates testifying
expert witnesses, the party shall disclose the following with respect to each expert
designated:

a. Identity. The expert’s name, address, and telephone number.

b. Background. The expert’s background, including a current resume and
bibliography.

c. Subject Matter. The subject matter on which the expert is expected to testify.

d. General Substance. The general substance of the éxpert’s mental impressions
and opinions and a brief summary of the basis thereof.

e. Documents and Tangible Things. Any document, tangible thing, reports,
models, or data compilations that have been prepared by, provided to, or reviewed by

the expert in anticipation of the expert’s testimony.
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f. Dates. At least two dates within forty-five (45) days following the date of
designation on which the expert will be available to testify by deposition. v'

g Reviewed consulting experts. The identity, background, and the general
substance of the mental impressions and opinions of a consulting expert who is not
expected to testify at trial, but whose opinions or impressions have been reviewed by
a testifying expert.

However, if the expert has first-hand knowledge of relevant facts and is not an employee
of or otherwise within the control of the party, the party need not provide the
information re;lﬁired in subsection b. or e. above except that information within the
party’s possession, custody or control.

4. Additional Discovery. A party may obtain further discovery of the subject matter
on which the testifying expert is expected to testify, the testifying expert’s mental
impressions and opinions, the facts known to the testifying expert (regardless of when the
factual informatién was acquired) that relate to or form the basis of the tesiifying
expert’s mental impressions and opinions, and the same information concerning reviewed
consulting experts only by oral deposition of the expert, unless the court orders the
expert to prepare a report pursuant to this Rule.

5. Reports. If the discoverable factual observations, tests, supporting data,
calculations, photographs, or opinions of an expert have not been recorded and reduced
to tangible form, the court may order these matters reduced to tangible form and
produced in addition to or in lieu of the deposition as is appropriate.

6. Expert Depositions. Each party will make its experts reasonably available in the
county of suit during the forty-five (45) day period immediately following the designation
of the experts. The deposition testimony of only two experts designated by any side shall
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count against the deposition testimony limitation set forth in Rule 14. If any side
designates more than two experts, the opposing side shall be allowed an additional six
- (6) hours to depose each additional expert designated.

7. Supplementation. Any document or tangible thing subsequently prepared by,
provided to, or reviewed by the expert must be provided to the other side as available
unless the expert designation is or has been withdrawn. A party is under a duty
otherwise to amend or supplement its expert designation, disclosure of general
information, and any other discovery provided by its experts (including deposition
- testimony) relaéonably promptly after it learns that a prior response was incorrect or
incomplete when made or, although correct and complete when made, is no longer
correct and complete and if the corrective or additional information has not otherwise
been made known to the other parties in discovery or in writing. Within 10 days of
receiving amending or supplementing information, a party may initiate additional
discovery limited to matters related to any new information disclosed in the amendment
or supplement as provided by Rule 5.

8. Discovery of Expert Witnesses. Discovery of the identity of and information
concerning witnesses who are expected to offer expert testimony at trial may be obtained
only as provided in this rule unless the witness has personal knowledge of relévam facts,

in which case a party may obtain discovery as provided elsewhere in these rules.
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‘1. Requests. During the discovery period provided for in Rule 1(2), any péfty may
,ksme‘,rve upon any other party a Request for Production and/or for Inspection, to inspect,
sample, test, photograph and/or copy any designated documents or tangible things that
constitute or contain matters within the scope of Rule 3(2). A person is required to
produce a document or tangible thing that is in within the person’s possession, custody or
control. |
2. Contents of Request for Production. The request shall set forth the items to be
produced o; inspected, either by individual item or by category, and describe each item
and category with reasonable particularity. The request shall specify a reasonable time
(on or after the date on which the response is due) and place for production. If the
requesting party intends to sample or test the requested items, the desired testing and
sampling shall be described with sufficient specificity to inform the producing party of
the means, manner, and procedure for testing or sampling. |
3. Response.
a. Written Response. 'I"he party upon whom the request is served shall serve a
written response within 30 days after service of the written request, except that, if the
request for production accompanies citation, a defendant mdy serve its written response
within 50 days after service of citation and petition upon that defendant. The response
Sall state, with respect to each item or category of items, that production, inspection, or
mher requested action will be permitted as requested, or shall state an objection to the
,ﬁ':«ffé,qucst pursuant to Rule 7 (objection rule).
f‘i . b. Objections to the time, place, or manner of production. In the response, the
f;eSpcnding party may make objections to the time, place, or manner ’of production,
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testmg, inspection, or sampling (including the manner of producing data or data
.ggmpllatlons), stating specific reasons why such discovery should not be allowed and the
- circumstances under which the party will comply with the request. If the responding
party objects to the time and place of production, the objection shall state when and
where the party will comply with the request.

4. Production. Subject to any objections stated in the response, the producing party
shall produce the requested documents or tangible things at eithe; the time and place
requested or the time and place set forth in the response, as follows:

a Coéiés. The responding party may, at its option, produce copies only if the
party has no originals or the originals remain available for inspection at the requesting
party’s request on no less than 10 days written notice. If originals are produced, the
producing party is entitled to retain the originals while the requesting party inspects and
copies them.

b. Organization. The produciﬁg party shall produce documents and things as they
are kept in the usual course of business, or shall organize and label them to correspond
W1th the categories in the Request.

c. Privileged Information and Materials. The responding party shall assert its

privileges pursuant to Rule 7 (objection rule), if any, at the fime documents or things

??:,f: actually are withheld from production.

. 5. Electronic or magnetic data. To obtain electronic or magnetic data, the

steps, the requesting party shall pay the reasonable expenses for the responding party to
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take the extraordinary steps. The responding party shall respond and may make
objections to a request for electronic or magnetic data pursuant to section 3 of ‘this rule.
. 6. Destruction or Alteration. Testing, sampling or examination shall not extend to
destruction or material alteration of an article without notice, hearing, and a prior order
of the court.

7. Expenses of Production. Unless otherwise ordered by the court, the expense of
producing documents, data, data compilations, or tangible things will be borne by the
producing party. The expense of inspecting, sampling, testing, photographing, and/or
copying the d;)éuments, data, data compilations, or tangible things produced will be

borne by the requesting party

Comments:
1. "Document and tangible things" are defined in Rule 3.

2. The proposed rule is very similar to the existing rule. The proposed rule makes clear
that a party that seeks to sample or test the produced documents or things, must describe
the procedure so that the responding party may make any appropriate objections. The
proposed rule also addresses for the first time the production of magnetic or electronic
data. The requesting party must specifically request the data, specify the form in which
it wants the data produced, and specify any extraordinary steps for retrieval and
_translation. Otherwise, the producing party need only prodice the data available in the
ordinary course of business in reasonably usable form. The responding party may object
to the form of a request or the time, place and manner of production, but must comply
with the request to the extent no objected to unless it explains to the court why it
cannot so comply. The rule requires production at the time and place specified in the
request or the response, and allows the production of copies if the originals are made
available upon request. The rule also clarifies how the expenses of production are to be
allocated absent a court order to the contrary.
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1. Availability. During the discovery period provided for in Rule 1, any party may
-file with the court and serve upon any other party written interrogatories to be answered
by the party served. Interrogatories that ask another party only to identify or
authenticate specific documents as contemplated by Article IX of the Texas Rules of
Civil Evidence shall be unlimited in number. Other interrogatories shall not exceed 30
_in number, including discrete subparts.
2. Response.

a Th;: party upon whom the interrogatories have been served shall file with the
court and serve answers and objections, if any, to the interrogatories within 30 days after
the service of the interrogatories, except that, if the interrogatories accompany citation, a
defendant may serve answers and objections within 50 days after service of citation and
petition upon that defendant.

b. Each interrogatory shall be answered separately and fully in wntmg under
oath, unless the party states an objection to the request pursuant to Rule 7 (objection

rule).

c. The answers shall be signed and verified by the party making them, and the
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and defenses of another party, provided that contention interrogatories may only request
another party to state the legal theories and to describe in general the factual Hases for
the claims or defenses of the other party. Contention interrogatories may not be used to
require another party to marshall all of its available proof or proof it intends to offer at
trial to answer the interrogatory. |

4. Use at Trial. Answers to interrogatories, subject to any objections as to
admissibility, may be used only against the party answering the interrogatory.

5. Option to Produce Records. Where the answer to an interrogatory may be
-derived or as;:értained from public records or from the business records of the party
upon whom the interrogatory has been served or from an examination, audit or
inspection of such business records, or from a compilation, abstract or summary based
thereon, and the burden of deriving or ascertaining the answer is substantially the same
for the party serving the interrogatory as for the party served, it is sufficient answer to
such interrogatory to specify the records from which the answer may be derived or
ascertained and, if applicable, to provide to the party serving the interrogatory
reasonable opportunity to examine, audit or inspect such records and to make copies,
compilations, abstracts or summaries. The specification of records provided shall include
sufficient detail to permit the interrogating party to locate afd to identify as readily as
can the party served, the records from which the answers may be ascertained, and shall
,specify a reasonable time and place at which the documents can be examined not to
exceed 10 days after the date the interrogatory answer is filed.

{Comment Open-ended contention interrogatories may be used only to secure
information that would be provided if the other party were required to plead more

,}gpartlcularly Parties seeking to obtain disclosure of facts supporting or rebutting
;; fhartlcular allegations should use other discovery devices.
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1. When Depositions May Be Taken. During the discovery period providéd for in

ulc 1(2), any party may take the testimony of any person, including a party, by

 :: deposition upon oral examination, which, unless taken pursuant to Rule 16, will be
mcﬁorded stenographically by any officer authorized to take depositions as provided by
;_i;flaw.

2. Notice; Subpoena.

a. A party proposing to take a deposition upon oral examination must give
reasonable n;)tice in writing to every other party. The notice shall state the name of the
deponent, and the time and the place of the taking of the deposition. The notice shall
also state the identity of persons who will attend the deposition other than the witness,
parties, spouses of parties, counsel, employees of counsel, and the officer taking.the
deposition. If any party intends to have any other persons attend, that party must give
reasonable notice to all parties of thé identity of such other persons. Ka subpoena
duces tecum is to be served on the person to be examined, the designation of materials
to be produced as set forth in the subpoena shall be attached to or included in, the
notice. |

b. A party may in the notice name as the deponerit a public or private
corporation, partnership, association, governmental agency, or other organization and
describe with reasonable particularity the matters on which examination is requested. In
;yfthat event, the organization so named shall designate one or more officers, directors,
agents, or other persons who consent to testify on its behalf, and may set forth, for each
_ person designated, the matters on which the person will testify. In response, the

‘organization so named shall de;ignate one or more persons to testify on its behalf, and
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may set forth, for each person designated, the matters on which the person will testify.
The person so designated shall testify as to matters known or reasonably available to the
‘organization. A subpoena shall advise a non-party organization of its duty to make such
a designation. This subdivision does not preclude taking a deposition by any other
procedure authorized by these rules.

c. Upon proof of service of a notice to take a deposition, written or oral, the
clerk or any officer authorized to take depositions and any certified shorthand reporter
shall immediately issue and cause to be served upon the witness a subpoena directing the
witness to appéai‘ before an officer at the time and place stated in the notice for the
- purpose of giving the deposition.

3. Production. A witness also may be compelled by subpoena duces tecum to
produce at the deposition documents or tangible things within the scope of Rule 3 and
within the witness’ care, custody or control.

4. Party. When the deponent is a party, or a person subject to the control of a

| party, service of the notice upon the party’s attorney shall have the same effect as a
subpoena served on the deponent, The notice to such a deponent may be accompanied
by a request made in compliance with Rule 11 for the production of documents and
tangible things at the deposition. The procedure of Rule 17, including the 30 days notice
requirement, shall apply to the request and the response.

5. Time and Place. The time and place designated for the deposition shall be
reasonable. The place shall be in the county of the witness’ residence or, where the
witness is employed or regularly transacts business in person or at such other convenient
place as may be directed by the court in which the cause is pending; provided,. however,
the deposition of a party or the person or persons designated by a party under paragraph
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e may be taken in the county of suit. A nonresident or transient person may be
mred to attend in the county where a witness is served with a subpoena, or within one
dred fifty miles from the place of service, or at such other convenient place as the

c)m‘t may direct. The witness shall remain in attendance from day to day until such

eposition is begun and completed.
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1. Oath; Examination. Every person whose deposition is taken upon oral
‘examination shall first be placed under oath. The parties may orally examine and cross-
examine the deponent. Any party, in lieu of participating in the oral examination, may
\:s’ervé written questions in a sealed envelope on the party proposing to take the
deposition who shall transmit them to the officer who shall propound them to the
‘witness.

2. Time Limitation. The time a party takes to examine and Cross-examine
deponents upor; dral examination shall be limited. |

a. Total deposition time. During the discovery period, each side, the plaintiffs

‘and the defendants, shall have 50 hours to examine and cross-examine opposing parties
and persons subject to their control. Third-party defendants share the defendants’ 50
hours with regard to issues common to the defendants, however, third-party defendants
‘have an additional 10 hours for examination regarding issues upon which they oppose the
defendants.

~ b. Time per deposition. Each side may conduct one deposition that is subject to

_ no per deposition time limit. For all other depositions, no side shall examine or cross-

amine a single fact witness for more than three (3) hours or a single expert witness for

| more than six (6) hours. Third-party defendants may examine a single witness regarding

ues upon which they oppose defendants for no more than 1 additional hour.

¢. Record of deposition time. Breaks during depositions do not count against any
rty’s deposition time limitation. The officer taking the deposition shall state as part of

e certificate required by Rule 206 the amount time each examiner used to examine the
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. Conduct during the deposition. The oral deposition shall be conducted in the

1e manner as if the testimony were being obtained in court during trial. Counsel are
ected to cooperate with and be courteous to each other and the deponents. Private
:‘fécnfcrences between deponents and their attorneys during the actual taking of the

fﬁ:ideposmon are improper except for the purpose of determining whether a privilege

uld be asserted. Private conferences may be held, however, during normal recesses
d adjournments. The court may allow statements, objections and discussions
‘gﬁjff;bnducted during the oral deposition that reflect upon the veracity of the testimony to be

| presented to the jury during trial.

4. Instructions not to answer. Instructions to the deponent not to answer a

f}i’questlon are improper except (a) to preserve a privilege against disclosure, (b) to enforce

a limitation on evidence directed by the court, (¢) to Pl"’tect a witness from an abusive
 question, or (d) to make a motion under paragraph 5. Should a court later order the
de‘cponent to answer a question to which the deponent was instructed not to answer, the

cmlrt may impose an appropriate sanction for discovery abuse pursuant to Rule 215.

5. Terminating the deposition. A party or the deponent may move to terminate or

1 it the deposition pursuant to Rule 8 when it is being conducted or defended in bad
ith or in such a manner as to unreasonably annoy, embarrass, or oppress the party or
l": deponent. Upon demand of the moving party or deponent, the deposition shall be
spended for the time necessary to secure a ruling. Should a court rule that the
osition should not have been terminated, the court may impose an appropriate
Qtidn for discovery abuse pursuant to Rule 215.
_ 6. Objections to testimony. Objections during the oral deposition are improper

ept the following objections to the form of the question or the responsiveness of the
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answer: "Objection, leading;" "Objection, form; and "Objection, nonresponsive.” Thes

objections shall be stated as phrased. A narrative objection will not preserve the
objection for the court’s later determination. Upon request, the objecting party shall
explain the grounds of the objection clearly and concisely, in a non-argumentative and
non-suggestive manner. Objections or explanations that are argumentative or suggest
answers to or otherwise coach the deponent are not permitted and can be grounds for

termination of the deposition pursuant to this Rule.

Comment: Section 3 of this rule refers only to the conduct of the lawyers and deponents
in the deposition. It is not meant to limit the scope of the interrogation to the scope
allowed at trial. See Rule 3.
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L Noantenographic Recording. Any party may cause the testimony and 6ther
-available evidence at a deposition upon oral examination to be recorded by other than
stenographic means, including videotape recordings, without leave of court, and the non-
stenographic recording may be presented at trial in lieu of reading from a stenographic
transcription of the deposition, subject to the following rules:

a. Any party intending to make a non-stenographic recording shall give
reasonable pnor notice to the deponent and other parties, either in the deposition notice
or in wntmg, of the method by which the testimony will be recorded and whether or not
a certified court reporter will be present. The party requesting the non-stenographic
recording will be responsible for taking, preserving, and filing the non-stenographic
recording and assuring that the recorded testimony will be intelligible, accurate and
trustworthy. Any transcription of the non-stenographic recording may be used as
evidence only if it complies with the provisions of Rules 205 and 206.

b. Any party may designate another method to record the deponent’s testimony
in addition to the method specified. The additional record or tianscript shall be made at
the expense ’of the designating party, unless the court otherwise orders.

c. Any party shall have reasonable access ’to the original non-stenographic
recording and may obtain a duplicate copy at its own expense. |

d. The side initiating the non-stenographic recording shall bear the expense of

. the non-stenographic recording, subject to an order of the court, upon motion and notice,
at the conclusion of the case, taxing the expense as court Costs.
2. Deposition by Telephone. Any party may give reasonable prior notice that a

deposition will be taken by telephone or other remote electronic means, subject to
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’gnzi;li(b) of this rule. For the purposes of this rule and Rules 14, 215-1a and 215- -
eposition taken by telephone is taken in the district and at the place where the
d ponent is t0 answer the questions asked. The officer taking the deposition may be

lﬁcated with the deposing parties instead of with the witness if the identification of the

witness is substantiated and the witness does not waive examination and signature of the

transcribed deposition.
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[See current Rule 208] -
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[See current Rule 167a]
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tion. During the discovery period provided for in Rule 1(2), any paity may
‘motion seeking permission for entry upon designated land or other property for the
*’ e of inspection and measuring, surveying, photographing, testing, or sampling the
y or any designated object or operation thereon when the land or property is
o the subject matter of the action. The motion shall state with specific
arity the reasoﬁs therefor.
‘Service. A true copy of the motion and order setting hearing shall be served on
rson in p;)s;session or control of the property in the same manner as service of
on as provided by Rule 106.
'Hearing and Order. All parties and the person in possession or control of the
ty shall have the opportunity to assert objections at the hearing. After proper
e and hearing, the court may enter an order permitting the movant to enter upon
oparty for the purposes of inspéction and measuring, surveying,v photographing,

0g or sampling the property or any designated object or operation thereon.
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o. Pretrial Conference

"5‘~‘Conferénce. When appropriate, the court may order the attorneys for the parties
the parties or their duly authorized agents to appear before it for a pretrial
erence. There may be more than one pretrial conference. The court may consider
k atter than may aid in the disposition of the action, including:

a The settlement of the case;

b. Referral of the case to alternate dispute resolution;

¢. Development of a scheduling order, including a Discovery Control Plan;

4 Determination of uncontested and contested issues of law and fact; and

e. Trial procedure, including exchange of fact witnesses, other than rebuttal or
impeaching witnesses the necessity of whose testimony cannot reasonably be
anticipated before trial, exchange of expert witnesses, exéhange of proposed jury

charges or findings of fact and conclusions of law, and exchange of exhibits.

2. Order. The court shall make an order that recites the action taken at the
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her Rules Affected By Subcommittee Proposals

S )

Ugdvyery period extended. Leave shall not be granted if it would unreasonably delay the
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