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CHAIRMAN SOULES: Let's be

convened .. it's about 8:40. We want to

welcome a new member of our committee ,Ken

Laws. Those of you who have had a chance to

shake hands wìth Ken, he' s a new member of the

commì ttee. It wìll be hìs fìrst meetìng.

Welcome, Judge Clìnton. We are goìng to

start this morning wìth the appellate rules,

and we wìll work untìl lunch on the appellate

rules and then we wìll start wìth dìscovery

andsanctìons. You saw the agenda and then go

on from there, but we apprecìate all of you

beìng here.

Judge Guìttard has prepared thìs

memorandum. It's dated September 7. It
should be ìn your materìals, one of the ìtems

that Holly asked you to brìng. It says

"Report of the Appellate Rules Subcommìttee,"

and so forth. That's what you are goìng to be

workìng from, Bìll? Bill and JUdge Guìttard;

ìs that rìght?

HONORABLE C. A. GUITTARD: Yes.

CHAIRMAN SOULES: Okay. I am

just goìng to turn ì t over to you, Judge

Guìttard, to make your report, and we wìll
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hear comments as we go, persons who feel lìke

you need to express yourselves on anythìng as

we go along so that we kìnd of take thìngs as

they come up ìn the report, Judge Guì ttard, ì f

that's okay.

HONORABLE C. A. GUITTARD:

Thank you, Mr. Cha ìrman. Fìrst I want to say

that the chaìrman .saìd I prepared thìs report.

Of course, the one that actually dìd the work

was Lee Parsley, the Supreme Court staff

attorney, and so I want to make sure and gìve

hìm credì t. The other thìng I wanted to say

ìs that we are very happy to have Ken Law on

our subcommì ttee. Ken ìs, as most of you

know, ìs the clerk of the Thìrd Court of

Appeals ìn Austìn, and he has already made a

whole lot of suggestìons that we are goìng to

have to deal with, and most of them bave merìt

unfortunately. I was hopìng that -- so we are

goìng to have to deal wì th those.

Now, ìf you wìll look at thìs cumulatìve

report, and I wìll dìrect you to page 5 of the

report. Thìs has to do wì th the problem of

when the courthouse ìs closed. There has been

some wrìtìng by the Supreme Court on that, but
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we thought ì t best to wrìte ìt ìnto the rules,

and you wìll notìce the underlìned part here

under Rule 5. Iwìll read ìt. "When the act

to be done ìs the fìlìng of a paper ìn court

and the clerk's offìce ìs closed or

ìnaccessìble on the last day of the perìod so

computed the perìod extends to the end of the

next day other than a Saturday, Sunday, or

legal boliday on whìch the clerk's offìce ìs

open and accessìble. Proof of closìng or

ìnaccessìbìlìty of the clerk's offìce may be

made by a certifìcate of the clerk or counsel

or by affidavìt of a party. Whenever a party

has a rìght or ìs requìred to do so wìthìn the

prescribed perìod after theservìce of a

notìce or other paper and the notìce of paper

ìs served by maìl, three days shall be added

to the prescribed perìod."

I thìnk that's explanatory, Mr. Chaìrman.

I move the approval of that proposal.

CHAIRMAN SOULES: Okay. Where

ìs the counterpart ìn the Rules of Cìvìl

Procedure?

MR. PARSLEY: Rule 4, I

belìeve.
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HONORABLE C. A. GUITTARD:

Perhaps the commìttee should consìder a

sìmìlar provìsìon ìn the Rules of Cìvìl

Procedure.

CHAIRMAN SOULES: Well, I
thìnk we ought to change the language to track

Rule 4. I thìnkwe have got ambiguous

language here, but ìn concept 1 thinkìt' s

f ìne.

HONORABLE C. A. GUITTARD: Any

other comments?

CHAIRMAN SOULES: I mean, you

can' t extend the per ìod ìf the next day ìs a

saturday, Sunday, or legal holìday; ìs that

rìght?

HONORABLE C. A. GUITTARD: And

ì f that's true, then ì t goes to the next day

after that.

CHAIRMAN SOULES: It doesn' t

say that.
HONORABLE C. A. GUITTARD:

"Extends to the end of the next day

other" -- next day afterwards would be the

next day.

CHAIRMAN SOULES: Let's just
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use Rule 4. We know what that means.

MR. ORS INGER: Rìchard

OrsìngeT. Let me comment that I really don' t

agree that you have to add three days for a

fax transfer because fax transfer ìs

tantamount to hand delivery, and yet under

Rule 4 you have got to add three days for fax

transfer. So I thìnk we ought to revìsìt the

questìon of whether you ought to add three

days for a fax.
CHAIRMAN SOULES: I thìnk

th.at's ìn these notebooks that we have never

gotten to yet. There ìs a suggestìon to do

that. Actually, sometìmes you have to add

f 0 u r ì f ì t ' s a fax .

MR. ORSINGER:

ìt's after 5: 00 0' clock?

Real ly? Because

CHAIRMAN SOULES: In El Paso.

It's after 4: 00 ìn Houston, so I mean, ìt's

really messed up.

PROFESSOR DORSANEO: Thìs ìs

Bìll Dorsaneo, and I have a suggestìon. Why

don' t we just take out "other than a Saturday,

Sunday, or legal holìday" from thìs draft?

HONORABLE C. A. GUITTARD: That
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sounds all rìght to me.

PROFESSOR DORSANEO: I f we do

that, then thìs draft wìll actually be clearer

than Rule 4, whìch should be ìnterpreted the

way thìs ìs drafted, but I'm not sure that the

courts have actually gotten there. Our

proposal is a sìmple rule that says ìf you

can' t fìle ìt because ìt' s closed or

ìnaccessìble you get untìl tomorrow.

CHAIRMAN SOULES: That would

work. Seems i ìke ì t would work to me. Okay.

The motìon has been made to adopt tbìs

deletìng the words "other than a Saturday,

Sunday, or legal hol ìday. " Second?

PROFESSOR CARLSON: Second.

CHAIRMAN SOULES: Elaìne

Carlson.

HONORABLE C. A. GUITTARD: If
the committee rules ìtdoesn't have to be

seconded, does ì t?

CHAIRMAN SOULES: Any

dìscussìon? Okay. Those ìn favor show by

hands.

Opposed? Okay. That's unanìmously ìn

favor, unopposed.
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PROFESSOR DORSANEO: Thìs ìs

Bìll Dorsaneo agaìn. What we are doìng here

as a combìned commì ttee ìs now presenting

thìngs that have not been prevìously

cons ìdered by the SCAC. There are

approxìmately 20 of them, and then we wìll

7 "\f' move to thìngs that have been considered but

were resubmìtted to us for reconsìderatìon and

then on to new matters.

HONORABLE C. A. GUITTARD: Next

we wìll go to page 8, Rule 13 (ì), faìlure to

make a depos ì t. The preSent rule ìs rather

cryptìc. It says "If the requìred deposìt for

cost ìs not tendered the clerk may decl ìne to

fìle the record, motion, or petìtìon, or the

court may dismìss the proceedìng." We would

propose sUbstìtutìng for that, "I f any deposìt

requìred by thìs rule is not

tendered" -- perhaps ìnstead of "deposit" we

ought to use the word "fee." What do you

thìnk about that, Ken?

MR. LAW: There is aYes.

lìttle bìt of confusìon over the dìfference

between deposìt for costs and a fìlìng fee,

and there ìs some phìlosophy, so possìbly ìf
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we went ahead and called ìt a fee --

HONORABLE C. A. GUITTARD: it' s

not a deposìt ìf you can't get any of ìt back.

MR. LAW: That's rìght, and you

can't. We won't let you have ìt.

HONORABLE C. A. GUITTARD:

Well, I would propose then that ìnstead of

"depos ì t" the word "fee" be used. "If any fee

required by thìs rule is not tendered when

requìred the appellate clerk shall notìfy the

appellant or other movìng party, and ìf the

fee ìs not tendered wìthin 10 days after

receìvìng such notìfìcatìon the clerk shall

refer the matter to the court for appropriate

actìon.1l

MR. LAW: One of the problems,

i bel ìeve, that we dìscussed in the last

meetìng was the Government Code descrìbes

certaìn costs for deposì ts and then there are

fees are created by the Supreme Court by rule,
and so there is a conflìct of those terms , but

as far as the clerk's offìce ìs concerned we

consìder them all fees and none of them

refundable. For now, i mean, for practìcal

purposes we couldn' t poss ìbly track them any
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other way..

HONORABLE C. A. GUITTARD:

Well, I would explaìn that the rest of Rule 13

ìs going to have to be revìsed, but for the

present all we are placìng before the

commìttee ìs thìs paragraph (ì), and I move

ì t' s adoptìon wì th the change of the word

"deposit" to "fee."
CHAIRMAN SOULES: Any

opposì tìon?

MR. LOW: I thìnk we need to

raìse the questìon. I mean, deposìt has a

long-standing meaning. I mean, ìt mìght be a

fee or a deposìt. We consìder a deposìt I

mean, why wouldn't ìt be any fee or deposìt?

I mean, eì ther way.

HONORABLE C. A. GUITTARD:

Well, are there any deposìts made ìn the court

of appeals?

PROFESSOR DORSANEO: There are

not. They are all fees.

MR. ORSINGER: Except they are

all called deposits.

PROFESSOR DORSANEO: They are

called deposìts. That's the problem.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. LOW: That's my poìnt.

am just tellìng you that ìt's such a

long-standìng thìng. I mean, that's f~ne, but

ìt creates di ffìculty. i f you put "depos ìt or
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I

fee," then there would be no confusìon.

HONORABLE C. A. GUITTARD:

Well, 1 thìnk perhaps your point is ìf they

use "deposìt" anywhere else ìt ought to be

made unìform. They all ought to say

"deposit," or they all ought to say" fees. "
MR. LOW: And I don' t know here

every tìme that term ìs used. So I am say ìng

here ì f you ìncorpora te the term "any depos ì t

or fee ìs requìred" ìt would take two more

words.

CHAIRMAN SOULES: Any problem

wìth that?

PROFESSOR DORSANEO: No.

CHAIRMAN SOULES: That's done.

MR. LOW: And then we don' t

have to worry about whether somebody used

"deposit" ìn the code of such-and-such.

CHAIRMAN SOULES: Any

opposìtìon to Buddy's suggestìon? Okay. So

we wìll say both, "deposìt or fee," "fee or
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deposìt," whìchever way you wìsh.

HONORABLE C. A. GUITTARD:

That's okay. That's okay.

CHAIRMAN SOULES: Okay. wìth

that change ìs there any opposìtìon to the

paragraph on faìlure to make deposìts on

page 8? Beìng no opposition that will be
unanìmously approved.

HONORABLE C. A. GUITTARD: Now

look at page 9, or actually ìt's the bottom of

page 8 and top of page 9. Let see. "Court 0 f

appeals unable to take ìmmedìate actìon." You

know, thìs rule says that ìf the court where

the case ìs fìled or should be fìled ìs unable

to take ìmmedìate actìon you go to the next

you go to the nearest court of appeals, and

you can get actìon there ,but ì t doesn't say
what shall be done after you get there. Does

that other court keep it from then on, or does

ìt send ìt back to the origìnal court, or what

does ì t do?

So this would spell ìt out to help

you-all at the top of page 9 addìng to that

rule the followìng language: "Any actìon

taken under thìs rule by a court other than
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the one ìn whìch the appeal or original
proceedìng ìs fìled or ìf not fìled would have

jurìsdìctìon of ìt has the same effect as ìf

taken by the other court. After taking or

denyìng such actìon the court so actìng shall

as soon as practìcablesend a copy of its

order and the documents presented to ìt or

copìes of them to the court on whose behalf

the actìon was taken, and that court shall

proceed wìth the matter whenever a quorum ìs

avaìlable." Mr. Chaìrman, I move the adoptìon

of thìs rule or thìs proposal.

CHAIRMAN SOULES: Okay.. Any

Okay.dìscussìons? Any opposì tìon to thìs?

MR. MCMAINS: What thìs

basically does ìs say that whatever the court

does that supposedly requìred ìmmediate actìon

even ìf ìt's on the merits that they stìll

lose j urìsdìctìon of ìt once they have done
ìt. Is that rìght?

HONORABLE C. A. GUITTARD:

We i i, the y s end ì t b a c k , and ì t ' s j us t as ì f

the orìgìnal court had done ìt.

MR. MCMAINS: Wel i, I

understand, but what I am sayìng ìs -- but
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they wash theìr hands of ì t rìght then and

there?
HONORABLE C. A. GUITTARD:

R ì g h t.

MR. MCMAINS: I mean, my

concern ìs ìf ìt was somethìng that requìred

ìmmedìate actìon ìn the begìnnìng ,then that

means that the motion for rehearing of ìt

would have to go to the other court.

HONORABLE C. A. GUITTARD:

Rìght.

PROFESSOR DORSANEO: I f they
were open.

HONORABLE C. A. GUITTARD: If

they are open.

MR. MCMAINS: Well, does ìt say

" ì f they are open"?

HONORABLE C. A. GUITTARD: Yes.

It says "as soon as a quorum ìs avaìlable.."

MR. MCMAINS: Wel i ,but it

says, "The court so acting shall as soon as

practìcable send a copy of ìts order on

behal f. . . and that court shal i proceed wìth the
matter whenever a quorum ìs available."

HONORABLE C. A. GUITTARD:
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Yeah.

MR. MCMAINS: So what ì t sounds

lìke is that only the inìtìal actìon ìs wìthìn

the j u r ì s d ì c t ì 0 n 0 f th e act ì n g co u r t , and the n

they send it back immediately even if the

other court ìsn' t ready to act. You see what

I am sayìng? That's what ìt says ìn my

judgment, and my concern ìs that if -- and I

don't know. I have been ìnvolved ìn cases

where people thought it was that ìmmedìate,

but ì t very seldom turned out to be that
ìmmedìate ìn terms of the Court's attìtude,

but the problem ìs that ìf ì t was so ìmmedìate

to warrant that ìn the fìrst place that ìt

shouldn' t be -- why should you be deprì ved of

a quorum to --

HONORABLE C. A. GUITTARD:

Well, of course ìf

MR. MCMAINS: I mean, do you

bounce ìt back? Agaìn, ìs thìs a -- ìt seems

sìlly to me that ìf the clerk -- does the

clerk recertìfy that therestìll ìsn't

everybody avaì1able and then you go back agaìn

on the motìon for --

HONORABLE C. A. GUITTARD:
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Well --
MR. MCMAINS: I am just

wonderìng ìf the court shouldn't keep ìt untìl

such tìme as the quorum ìs avaìlable.

HONORABLE C. A. GUITTARD:

Well, how are they goìng to know whether ìt ìs

avaìlable or not?

MR. MCMAINS: Well, the way

they knew ìn the fìrst place was the clerk

certìfìed ìt. So ìt seems to me that ìt's up

to the clerk to notìfy them when they are

avaìlable.
HONORABLEc. A. GUITTARD:

Well, if the clerk certìfies that again they

have to go through the same thing again, donlt

they? The court can act for that court as

long as the orìgìnal court ìs certìfìed not to
be avaìlable.

MR. MCMAINS: Well, but agaìn,

ì t looks 1 ìke they act, then send the papers

back.

HONORABLE C. A. GUITTARD:

That's right.
MR. MCMAINS: And then ìf the

clerks says -- and somebody says, "Okay. I
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want to fìle a motion for rehearìng."

HONORABLE C. A. GUITTARD: And

then ìf the origìnal court --

MR. MCMAINS: And the orìgìnal

court ìs stìll not avaìlable.

HONORABLE C. A. GUITTARD: In

the unlìkely event, well, ìt would be the same

way agaìn.

MR. MCMAINS: I mean, all I am

sayìng ìs so now you are sendìng ìt back up to

them agaìn and renumberìng. It just --

HONORABLE C. A. GUITTARD:

Yeah. That's rìght.
MS. DUNCAN: Just the plaìn

truth of the matter.

HONORABLE C. A. GUITTARD: You

have to solve the problem some way, and that' s

the submìss ìon we came up wìth.

MR. LOW: The only other way

you could do ì t would be ì f the court --

excuse me. I'm sorry.
HONORABLE C. A. GUITTARD: Go

ahead.

MR. LOW: I f the court - - they
don't favor just jumpìng from one court of
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appeals to another, puttìng ìn there that as

soon as two justices are available they shall

certìfy to that court because ìf the clerk

knows about ìt, send ìt back. In other words,

I understand Rusty's po ìnt, and that way they

have the language. That would automatìcally

have the language. Is that what you are

talkìng about, Rusty?

MR. MCMAINS: Rìght.

MR. LOW: That some of the

judges -- ìt wìll be the duty of the clerk ìn

that court to know that as soon as they are

avaìlable they shall certìfy theìr

avaìlabìlìty, and ìt wìll automatìcally go

back.

HONORABLE C. A. GUITTARD:

Well, I thìnk maybe we can revìse the proposal

to ìncorporate that suggestìon. Would that

satìsfy your concern?

MR. MCMAINS: Yeah. That' s the

only -- my only concern was that ì t looked

I mean, we are kìnd of ìmagìnìng thìngs that

would be happenìng anyway.

HONORABLE C. A. GUITTARD:

Yeah. Yeah.
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MR. LOW: Yeah.

MR. MCMAINS: Whìch ìs what' s

hard to fìgure out other than perhaps some

kìnd of onerous temporary ìnj unctìon or
temporary restraìnìng order or somethìng, or

mandamus.

HONORABLE C. A. GUITTARD: The

questìon then would be does the court that' s
actìng contìnue wìth jurìsdìctìon untìl ìt

gets some sort of certìfìcate from the

orìgìnal court that ìt' sready to act, or the

orìgìnal court mìght just sì t or let them do

Is that the way we want ìt done?

MS. DUNCAN: And ìf a

certìfìcate ìs made by counsel would the

ì t.

justìces of the orìgìnal court even know to

certìfy to the transferee court that they now

have a quorum and are ready to sì t?
CHAIRMAN SOULES: What's wrong

with letting ìt work just the way ìt's wrìtten

here? I f you send ìt back -- and ìn most

cases that's goìng to work. By the tìme ìt

gets back to the fìrst court unless there has

been a nuclear bomb or somethìng i ìke that

they w ì i i be there and ready to go to work.
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HONORABLE C. A. GUITTARD:

Yeah. We sometìmes have problems wrìtìng the

rules to take care of every conceìvable case

rather than takìng care of 99 cases out of

100. I thìnk thìs wouldn' t be bad.

CHAIRMAN SOULES: But you are

over there for emergency reI ìef. You go get

your emergency relìef, and then they send ìt

back to the court, and they stìll need some

more, and the court's not there. You can ask

the clerk to certìfy agaìn and go back, but ìn

the meantìme probably the court ìs goìng to be

back ìn sessìon, seems lìke to me, and that's

wha t thìs ìs des ìgned to take, to work.

HONORABLE C. A. GUITTARD:

That's exactly rìght.

MR. MCMAINS: Wel I, except that

the poìnt ìs that ìn every conceìvable case

where everybody ìs claimìng that they have an

emergency rìght to relìef and they go to thìs

other court, then ìn the same case ìn exactly

those kìnd of cases, whatever you can ìmagìne

theywoul d be, the other s ìde ì s go ìng to

c I a ìm that ìt' s an emergency that they have a

rehearìng or a reconsìderatìon or a motìon to
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vacate or whatever ìt ìs that they are doìng.

And the ìdea that once that the court acts on

somethìng that they say, "Okay. We are goìng

to grant leave to file a mandamus. We are

goìng to grant a stay of all proceedings, and

now we send ìt back to the other court."

And now you want to fìle -- now what

basìcally you're saying ìs, okay, so now you

fìle your motìon to vacate that order because

you are gettìng ready to go to trìal the next

day. Then you fìle that ìn a court which

dìdn't hear ìt, whìch ain't prepared to hear

ìt, and that's -- I mean, that ìs exactly the

kìnd of sìtuation that ìs goìng on here, and

all I'm sayìng ìs that ìt seems to me that the

very same cìrcumstances that would requìre

ìmmedìate actìon would requìre that basìcally

that that court retaìn the j urìsdìction untìl

those circumstances had passed, as unusual as

that ìs. I mean, I don't know that a clerk ìs

just goìng to haul off and certìfy the

unavailabìlìty of hìs judges.
HONORABLE C. A. GUITTARD:

What's the present practice?

PROFESSOR DORSANEO: Or ìs
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there a practìce?

MR. MCMAINS: There ìs no

practìce.
MR. ORS INGER: How often does

thìs happen?

CHAIRMAN SOULES: The clerks

talk and the judges talk. That's what happens

ìn the real world. We have just had a motìon

for leave f ìled, and two of our judges are
dìsqualìfìed because they both own Exxon

stock, and it ìnvolves Exxon so we can't hear

ì t, and they grant emergency rel ìef .

MR. MCMAINS: Yeah. But ì f

that's the case there ìs no reason for ìtto

ever to go back to that.

MR. ORSINGER: Wel i, the

governor ìs goìng to appoint a retìred judge

tofìll up that court of appeals i so ìt's

go ìng to be solved ìn a week or so.

MR. LOW: I tell you an

example. We had one of our judges --we have

three ìn BeaUmont. We had one of them on

mìl ì tary, another one was on vacatìon, and

another one had gone to a famìly emergency and

not a sìngle one of them was there, and a case
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was going to trìal, and they were trying to

mandamus over some dìscovery, and I won' t

burden you wìth tellìng you how ì t worked out,
but ìf ì t worked out lìke thìs someone would

have to certìfy-- the record on mandamus ìs

pretty thìck because ìt comes from Brazorìa

County, and ìt's a lawsuìt ìn Louìsìana, and

ìt took quìte some tìme to read that, and ìf

you had somethìng else arìsìng out of that

there would be no reason for the orìgìnal

judge, the judge that decìded that, ought to

have to decìde, and so ìssues lìke Rusty ìs

talkìng about

HONORABLE c. A. GUITTARD:

don' t know how to draw a rule that would

provìde for that sort of thìng, and thìs seems

I

to be --
MR. LOW: I don't know eìther

other than what Rusty ìs suggestìng.

PROFESSOR DORSANEO: Thìs ìs

Bìll Dorsaneo agaìn. i thìnk the ìssue really

would be, that we could vote on, ìs whether

thìs rule ought to be redrafted to provìde

that the transferee court, ìf that's what we

are goìng to call it, could entertain a motìon
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for rehear ìng ì f ì t wanted to. We could add
ìt by language at the end, you know, "provìded

that the transferee court may entertaìn a

motìon for rehearìng."

MR. MCMAINS: It's not really

just a questìon of -- I mean, I thìnk

technìcally ì t would apply to a rehearìng. It

could be, for instance, a modificatìon of the

order entered. I mean, ìt may be that the

emergency aspect of ìt is that ìf the court of

appeals decìdes to ìssue an order. For

ìnstance, ìf they want a stay of proceedìngs

on a dìscovery matter and they ìssue just an

automatìc stay of everythìng, ìt may be that

there are very extensìve dìscovery matters

goìng on that are unrelated to the ìssue on

mandamus, and all you want to do ìs to get a

mod ì f ì cat ì 0 n 0 f the s t a y 0 r d e r . Now, t hat I

suppose, technìcally qual ìfìesas a motìon for

rehearìng, but any attempt to -- and so ìf

broadened to ìnclude that I think that would

probably solve my maj or concern.

CHAIRMAN SOULES: Rìchard

Ors ìnger.

MR. ORS INGER: I thìnk ìt would
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be a better suggestìon to say that

j urìsdìctìon wìll remaìn ìn the transferee
court untìl somebody presents ì t wìth a

certifìcate that the fìrst court ìs avaìlable,

and then ìf someone else wants to ìntervene or

come back they can do that, and ì f the

opposìng party says, "No, the fìrst court ìs

avaìlable," ìf they get over there wi th the
certìfìcate, the transferee court knows to

send the entire matter back to the orìgìnal

court. That way you don' t debate over whether

the motìon you have got ìs ancìllary to

somethìng that's already been granted, and you

put the duty on the lìtìgants to brìng the

certìfìcate that the fìrst court ìs now

avaìlable, and if somebody obj ects to the fact

that ìt' s ìn the Tyler court ìnstead of the
Dallas court and that the Dallas court ìs now

avaìlable, then they can jolly well get a

certìficate over there saying that the Dallas

court ìs now avaìlable.

PROFESSOR DORSANEO:

Mr. Chairman, I suggest we vote on these

optìons and then draft ìt because thìs can't

be usìng up all of our tìme on thìs non-event
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ru Ie.

CHAIRMAN SOULES: All rìght.

Why don' t you state how you see the dìvìsìon

of the house?

PROFESSOR DORSANEO: One, leave

ìt lìke ìt ìs; two, put a provìso that the

transferee court may entertaìn a motìon for

rehear ìng; three, the Ors ìnger approach.

HONORABLE C. A. GUITTARD: The

Orsìnger approach would be accomplìshed thìs

way: "After takìng or denyìng such actìon on

certìfìcate by the transferor court that ìt ìs

avaìlable the .court so actìng shall as soon as

practìcable send ìt back." is that rìght,

Rìchard?

MR. ORS INGER: Yeah. That' s

rìght.

CHAIRMAN SOULES: Well, that

doesn' tsay that the transferee court has

jurìsdìctìon, ongoìng jurìsdìctìon. Maybe ìt

does, maybe ì t doesn' t.

MR. MCMAINS: No, ìt doesn' t.

CHAIRMAN SOULES: Well, I

thought that's why you wanted ì t to stay at

the orìgìnal court, so you would have ongoìng
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jurìsdìctìon for a motìon for reconsìderatìon.

MR. ORS INGER: You would want

that. That's the whole poìnt ìs to keep from

goìng back to the fìrst court two or three or

four tìmes to get certìfìcates that say the

same thìng.

CHAIRMAN SOULES: we are

talkìng about eì ther, one, leave ì t 1 ìke ì t

ìs; two, put a provìso that they can entertaìn

a motìon to reconsìder, whatever their actìon

was; and three, that they would just have

ongoìng jurìsdìctìon over the matter untìl

they were noti fied that the transferor court

had the capacìty to act.
Okay. Those are the three optìons.

Those in favor of one, leave ìt lìke it ìs,

show by hands. Eìght.

Okay. Those who favor just addìng a

provìso whìch lìmìts the court's further

actìon to reconsìderatìon of whatever ìts

prìor actìon was, show by hands.

MR. MCMAINS: You say lìmìts

ìt?

CHAIRMAN SOULES: It's a

provìso that says the court can reconsìder
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whatever ìt dìd before. Okay. Those ìn favor

of that show by hands. Okay. There are no

hands on that, and then those ìn favor of a

provìsìon ìn here that says that the

transferee court shall have contìnuìng

j urisdìctìon untìl the transferor court
somehow notìfìes ìt that the transferor court

ìs ready to take the case back, and the

language of that ìs goìng to have to be

wr ì t ten , but that's the concept.

to sìx leave ìt i ìke ìt ìs.
sìx. Eìght

PROFESSOR DORSANEO: I thìnk

what perhaps we ought to do, Lee, ìs to draft

ìt both ways for the court to look at and see

what they like. Judge, you thìnk that wìll be

all rìght?

HONORABLE C. A. GUITTARD:

That's okay.

The next ìs on page 9, the same page,

wì th respect to the evìdence on motìons. The

problem ìs whether a lawyer or the counsel

should be requìred to make an affìdavìt.

There ìs one school of thought that says that

ìf you -- ìf the lawyer makes a representatìon

to the court, that ought to be taken as true.
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There ìs the ,accompanying thought that, well,

lawyers are goìng to swear to whatever they

have to anyway, but in any event thìs would

solve that problem by dìspensìng wìth the oath

so far as lawyers are concerned.

So the subdìvìsìon (d) of the rule would

provìde "Motìons need not be verifìed except

that a motìon dependent on facts not ìn the

record or exoffìcìo known to the court or
wìthìn the personal knowledge of the attorney

cì tìng the motìon must be supported by

a f f ì d a v ì t s 0 rot her s at ì s f act 0 rye v ì de n c e . "

Mr. Chaìrman,I move adoptìon of that

one.

CHAIRMAN SOULES: Any

oppositìon to that?

MR. MCMAINS: The only questìon

I have, does thìs basìcally modìfy then the

notion that motìons for extensìon need to be

supported and need to be verì fìed?

MS. DUNCAN: Yes.

HONORABLE C. A. GUITTARD: Yes.

MR. MCMAINS:

are talkìng about?

HONORABLE C. A. GUITTARD:

That ìs what you

Yes.
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If ìt's matters withìn the attorney's

knowledge, then hìs representatìonìs enough.

Okay.

CHAIRMAN SOULES: Does he say

"I represent this on my personal knowledge" or

not?

HONORABLE C. A. GUITTARD:

Well, ìsn' t there a general rule that what the

lawyer represents to the court ìs taken as

true and then as beìng wì thìn hìs knowledge?

CHAIRMAN SOULES:

what ìt ìs. Not ìn pleadìngs.

It depends on

Ie a n f ì i e a

Plaìntìff's Orìgìnal Petìtìon, and I am not

sayìng -- I am contendìng everythìng ìn there

ìs true ,butI am not representìng that ìt ìs.

HONORABLE C. A. GUITTARD:

Well --
CHAIRMAN SOULES: Rìchard

Ors ìnger.

MR. ORS INGER: In response to

your thìng, Luke, the rule on affìdavìts ìs ìf

ì t' s not apparent from the language that you

use ì nth e a f f ì d a v ì t tha t ì t ' s bas e don

personal knowledge then you have to assert

that ìt's based on personal knowledge, at
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least for sUmmary judgment and specìal

appearance and whatnot. The other comment I

wanted to make ìs that are we sayìng now that

a motìon for extensìon on the statement of

facts does not require an affìdavit of a court

reporter?
MS. DUNCAN: You are not goìng

to be fìlìng those.

HONORABLE C. A. GUITTARD: We

have abolìshed those motìons.

MR. ORS INGER: The

correspondence that's between the court

reporter and the clerk?

HONORABLE C. A. GUITTARD:

There wìll be -- of course, there ìs the

motìon for extensìon for f ìl ìng those appeals,
for ìnstance.

MR. ORS INGER: Okay. But thìs

colloquy that goes on between the court

reporter and the clerk to get the record fìled

no longer requìres affìdavì ts from the court

reporter as to why they don' t do the statement

of facts?

HONORABLE C. A. GUITTARD: No.

No.
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MR. MCMAINS: It requìres

ìnterventìon of the attorneys.

HONORABLE C. A. GUTTARD: No.

That wouldn't

CHAIRMAN SOULES: One at a

tìme. Go ahead.

HONORABLE C. A. GUITTARD: If
ìt's wì thìn the personal knowledge of the

attorney, that's one thìng. If you have to

rely on the court reporter for ìt, ìt looks

lìke you have to get hìs affìdavìt.

CHAIRMAN SOULES: Okay. Any

further dìscussìon on thìs? Buddy Low.

MR. LOW: I have a questìon,

and I go for clarìty. I mean, I am not so

sure when ìt ìs --

CHAIRMAN SOULES: Rusty, your

discuss ìon, she can' t hear the speaker when

you are talkìng behìnd her. If you are goìng

to talk, move away from the court reporter.

MR. LOW: I am not sure when ìt

ìs wì thìn your personal knowledge or what. I

tend to favor the federal rule ìf the attorney

sìgnssomethìng that you are certìfying ìt,

but thìs doesn't just do ìt that way. It says
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certaìn thìngs then mìght have to be -- if the

attorney ìs sayìng he mìght have to swear to

ì t, wel l, I guess he couldn' t swear to
anythìng ìf ìt wasn't within hìs personal

knowledge, but when he's -- ìt's reported by

phone -- ìf thìs ìs clear then I have no

obj ectìon to ìt. It's just not clear to me

what situatìons I have to gìvean affìdavìt
ìn. Maybe that's just me. I tend to favor

that ì f the attorney s ìgns ìt, he cert ì fìes.

HONORABLE C. A. GUITTARD:

Rìght.

MR. LOW: And ì f the attorney

sìqns ìt, he ought not to have to sweartoìt.
That's what I favor.

HONORABLE C. A. GUITTARD:

That's the poìnt.

MR. LOW: But thìs doesn' t

necessarìly say that. So i wìll say no more.

I'm confused, but everYbody else may not be.

PROFESSOR DORSANEO: It relaxes

the oath requìrement ìn the cìrcumstance when

you could make an oath under current law. In

other words, a lawyer couldn' t swear to ìt ìf

he or she dìdn' t have personal knowledge of ì t
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under our current practice. So thìs

elìmìnates at least one technical requìrement

wìthout attemptìng to try to buìld ìn a

Federal Rule 11 or a Texas Rule 13 deal.

MR. LOW: But ìs thìs goìng to

be clear? I mean, when a lawyer has to swear

to ìt and when he doesn 't.

he

I mean, I guess

PROFESSOR DORSANEO: Well, a

lawyer can't swear to ìt.

HONORABLE C. A. GUITTARD: He

can't swear to ìt ìf he doesn't know ìt.

MR. LOW: Personal knowledge, I

know. But there ìs a -- I mean, well, the

question ìn my mìnd, what ìs personal

knowledge? I talked to somebody' s secretary,

and he's at a funeral. I can' t get a hold 0 f
hìm, and I know thìs secretary. Is that

wì thìn my personal knowledge that he's at a

funeral or has to attend a funeral? I mean, I

have read ìt ìn the paper. I mean, just I

know ì t . I mean, do I have to go get an

aff ìdavì t from the preacher that he's gone to

a funeral? I mean, wouldn't ìt be sìmpler ìf

the lawyer could just sìgn ìt and doesn't have
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to swear to ìt, and that's not withìn hìs

personal knowledge, I mean, ìn the sense that

he's there seeìng him.

HONORABLE C. A. GUITTARD: How

would you propose ìt be drafted?

MR. LOW: I would propose doìng

ìt that -- doìng away wìth affìdavìts by

lawyers.

HONORABLE C. A. GUITTARD: I

mean , what just say "motìon need not be

verìfìed," perìod?

MR. LOW: No. Motìons that

are -- upon whìch a factual basìs for such

motìons stated by the attorney doesn' t have to

be sworn to, but I'll leaVe ìt as ìt ìs.

Maybe I am the only one confused. i wìll go

along wìth that. i wìl i wìthdraw the request.

CHAIRMAN SOULES: The only

questìon I have ìs I don' t know what's ìn

Buddy's personal knowledge. I may not even

know what's ìn my personal knowledge.

MR. LOW:

questìon I have.

CHAIRMAN SOULES: I'm 1 ìke you.

And are we goìng to get ìnto satellìte

Yeah. That's the
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I ìtìgatìon about whether or not an unverì fied

f ìl ìng was or was notwì thìn the personal

knowledge of the attorney? Therefore, the

motìon ìs ìneffectìve. Especìally one that

would be fìled for the purposes of extendìng

the appellate court's j urisdictìon.
Okay. Those ìn favor of --

MR. MCMAINS: May I ask one

other thìng?

CHAIRMAN SOULES: Yes, sìr.

Rusty.

MR. MCMAINS:

grammatìcal part of ìt?

MR. ORS INGER:

Is ìt just the

I have a probl em

wìth that, too.
MR. MCMAINS: Because actual ly

I thìnk what ì tactually ìs doìng ìs

everythìng, al i of these phrases i are
essentially supposed to be modìfìed by "not."

I mean, there ì s supposed to be a "not" before

each 0 f the d ì s j un c t ì v e s bee a use the i as t tw 0

dìsjunctìves are actually ìn the affìrmatìve

unless you read ìn the "not" that appears on

the fìrst lìne. See what I am sayìng?

MS. DUNCAN: And that' s
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partìcularly
MR. MCMAINS: It ìs an

exceptìon. Yeah. It says "Except that a

motion dependent on facts" and then actually

you are sayìng ~not" almost colon, you know,

"ìn the record, not ex off ìcìo known to the

court or not within the personal knowledge

must be supported by affìdavit or other

sa tìs factory"

MR. ORSINGER: I would propose

that we put a parenthesìs lìttle (ì),

parenthesìs double (ì), and parenthesìs trìple

(ì) to make ìt cl ear that those are three

ìnstancesìn whìch the verifìcatìDn

requìrement is not requìred because to me thìs

ìs -- wì thout the COmmas thìs would requìre, I

thìnk, a verìfìc.atìon even when the attorn.ey

has personal knowledge the way ìt' s wrìtten.

It seems to me.

PROFESSOR DORSANEO: Maybe.

MR. MCMAINS: Well, I thìnk the

sense of ìt ìs obvìous that, I mean, somethìng

that's ex offìcio known to the court should

not be somethìng you h.ave to swear to, but ìn

order to get that sense you have to put a
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"not" ìn front of ìt. You eìther have to

borrow the fìrst "not" or you have to put ìt

ìn every place.
CHAIRMAN SOULES: Okay. We

wìll, as soon as we can, fìx the grammar.

Those ìn favor of (d) show by hands.

Thìrteen.

Those opposed? It's unanìmously

approved.

HONORABLE C. A. GUITTARD:

Let's go to --

CHAIRMAN SOULES: You are not

goìng to oppose that, Buddy?

MR. LOW: No. I'm confused,

and everybody else must not be, and I am not

going to vote agaìnst somethìng when I have

been voted that I am confused. So i stand

corrected.
CHAIRMAN SOULES: okay. Next,

Judge.

HONORABLE C. A. GUITTARD: On

page 25-- well, no. on page 10, amìcus

curìae brìefs, we are makìng no change to that

except to require that the amicus curiae who

ìs hired by somebody dìvulge who he is hìred
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by. So ìt would say that "The brief shall

ìdentìfy the person, associatìon, or

corporatìon on whose behal f the brìef ìs

tendered. "

I move the approval of that proposal.

CHAIRMAN SOULES: Rìchard

Ors ìnger.

MR. ORS INGER: I have been

concerned at the practìce that some people

engage ìn of a party lìtìgant draftìng an

amìcus brìef and then circulatìng ì t for

sìgnatures by thìrd partìes. I have always

been bothered by that practìce. I don' t know

ìf that bothers anybody else, but ìf ìt does,

could thìs language be ìnterpreted to requìre

that ìf the brìef ìs drafted by a party and

then offered for sìgnìng by nonpartìes that

that would need to be dìsclosed? No one ìs

hìred ìn that sìtuatìon, but I know of

ìnstances where a party wìll draft an amicus

brìef and then pass ìt around for sìgnatures

from nonparty lawyers, and I have always

thought that that was mìsleadìng to the court.

PROFESSOR DORSANEO: Wouldn' t

you read thìs language as sayìng that if that
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happened you would have to ìdentìfy the person

who tendered YDU the brìef for signìng as the

person on whose behalf --

MR ..McMAINS : No.

PROFESSOR DORSANEO: -- ì t' s

tendered?

MR. ORSINGER: No.

MR. BABCOCK: I wouldn' tread

ìt that way.

MR. MCMAINS: No, I would not.

One of the problems ìn the amìcus area ìs that

a lot of tìmes the people are hìred by

somebody but they fìle the brìefs on behalf of

somebody else. Now, this rule doesn' t requìre

that you dìsclose who you are hìred by anyway.

MR. ORS INGER: But just say

"tendered on behalf of the appellant or the

petìtìoner"?
MS. DUNCAN: No.

HONORABLE C. A. GUITTARD: No.

MR. MCMAINS: No.

MR. ORSINGER: You mean the

name of the amicus

MR. MCMAINS: No. It's the

name of an association or an organizatìon, but
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there are a number

MS. DUNCAN: A thìrd party to

the lìtìgatìon.

MR. MCMAINS: There are a

number of organizatìons that are -- there are

a number of entìtìes, corporatìons, that wìll

pay for an amìcus brìef to be fìled on behalf

of what ìs basìcally a trade corporatìon, for

ìnstance, ìn order to put ìn a bunch of names.

Actually ìt' s paid for by a person who may

even be tangentìally ìnvolved ìn the

i ìtigatìon, but they are goìng toìdentìfy
because they have gotten clearance from theìr

board of dìrectors or whatever of the trade

organìzatìon to tender ìt on behalf of the

trade organizatìon to look i ìke that there are
800 corporatìons that support thìs brìef, and

that's what they -- and that's what they do,

and most of the tìme-- I mean, you don't need

thìs rule.
That ìs what they are doìng, but ì t also

ìsn't true. Now, thìs rule doesn't do

anythìng about the truth of whether or not

tha t' sapos ì t ìon taken by the trade

organìzatìon or of the ìndìvìdual, you know,
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whoever ìt ìs that it's tendered on behalf of

ìn terms of who ìt' s paìd for by.
MR. BABCOCK: But what ìsn't

true about ì t, Rusty?

CHAIRMAN SOULES: Excuse me.

Tommy Jacks, you had your hand up, and I wìll

get to Alex and then I wìll get back here.

MR. JACKS: It seems to me we

are openìng up a can of worms by tryìng to do

anythìng by rule about that fact of life, and

I thìnk thìs commìttee ought to take notice of

the fact that appellate courts aren' t stupìd.

They understand that there are campaìgns for

amìcus brìefs. They know ìt when ìt's

happenìng. ~t's obvìous from the brìef on

whose behalf ìt's beìng submìtted, but rather

than get the courts in the busìness of tryìng

to polìce the actìvìties of nonpartìes ìn that

regard when theìr ìnterests are manìfest

anyhow, I mean, I think appellate courts

regard amìcus brìefs wìth the weìght that they

are due, whìch sometìmes ìs consìderable and

other tìmes ìs nìl, but I don' t see ì t as
anythìng we need to try to regulate by the

rules of practìce.
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CHAIRMAN SOULES: Alex.

PROFESSOR ALBRIGHT: I was

goìng to say what Tommy was goìng to say and

also add that sometìmes that happens not

because of busìness ìnterests. There are

tìmes at the law school that someone will want

to fìle an amìcus brief and take ìt around to

some other people on the faculty and see ìf we

agree wìth the posìtìon and wìll also sìgn ìt

as an amicus. I dìdn' t pay for ìt. I dìdn' t

do ìt, but I agree wìth whatìt says, so i

wìll sìgn ìt, and I donlt think we should stop

that. So I agree wìth Tommy. Let's leave ìt

alone.
CHAIRMAN SOULES: Chìp.

MR. BABCOCK: Yeah. I agree

wìth that as well. The only thìng that seems

to me ìs mìsle.adìng ìs ìf somebody' s name ìs

on that brìef who dìdn't consent to ìt, and

that's a whole dìfferent problem that thìs

rule doesn' t even touch.

alone.

So I say leave ìt

MS. DUNCAN: I agree wìth that

pos ì tìon, but I do thìnk there needs to be a

statement of ìnterest ìn the brìef, and that' s
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all that thìs amendment, at least from my

perspect ìve, was des ìgned to address.

CHAIRMAN SOULES: But ìt

doesn' t really address it. i thìnk that an

amìcus should have to state the ìnterest of

the amìcus or counsel who submì ts a brìef and

the source of any compensatìon receìved for

preparìng the brìef.

PROFESSOR DORSANEO: I agree

wìth that.
MR. ORS INGER: I would agree

wìth that, too.

CHAIRMAN SOULES: That really

gets to the meat of the coconut.

HONORABLE C. A. GUITTARD: I

wìll agree wìth you. That's acceptable to me

and to our commì ttee, I suppose.

MR. ORS INGER: That would also

ìnclude, I presume, a sìtuatìon where you have

a case lìke that that's stìll at the court of

appeals level and you want to fìle --

CHAIRMAN SOULES:

MR. ORS INGER:

Sure.

an amìcus at

the Supreme Court and dìsclose that you have a

case that would be ìnfluenced by the decìsìon?
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I

thìnk so.
MR. ORS INGER: I thìnk that' s

faìr to the Supreme Court ìf you dìd that.

HONORABLE C. A. GUITTARD:

That's fìne.

PROFESSOR DORSANEO: I thìnk we

can adopt the nature of the ìnterest of the

amìcus curìae and --

CHAIRMAN SOULES: It should

dìsclose any ìnterest of the amìcus or counsel

ìn the outcome of the appeal and the source of

any compensatìon for the amìcus brìef.

PROFESSOR ALBRIGHT: Well, the

poìnt ìs ìf I fìle a brìef --

CHAIRMAN SOULES: Al ex.

PROFESSOR ALBRIGHT: I'm sorry.

I fìled a brìef ìn a case ìn the Supreme Court

on behalf of the Texas Assocìatìon of

Busìness, Jobs for Texas, et cetera. What ìs

theìr ìnterest ìn the outcome? Well, we

usually make a statement that, you know, these

are corporatìons who are very ìnterested ìn

what happens to venue ìn the state of Texas,

but I would hate to get ìn the sìtuatìon
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where, well, they haven't disclosed that

conoco has four cases ìn South Texas, Shell

has three cases ìn South Texas, XYZ has two

cases ìn South Texas. I thìnk ìf you say they

have to dìsclose theìr ìnterest ìn the

1 ìtigation, you know, I thìnk the court knows

that they are ìnterested ìn the ìssue because

ìt clearly affects them, but ìf you make ìt

too technìcal, then I thìnk you could make ìt

very, very dìffìcult. I thìnk I agree wì th

Tommy. Courts aren' t stupìd, and they know

what's goìng on.

PROFESSOR DORSANEO: Theyare

not stupìd, but they can be fooled.

CHAIRMAN SOULES: We are a

frìend of the court because we want to be sure

that my case pendìng ìn the court of appeals

doesn' t get messed up by your decìsìon.

That's okay I guess to be a frìend of the

court on those terms, but ìt' s not just
somebody takìng a posì tìon of an ìmportant

publ ìc ìnterest.

PROFESSOR ALBRIGHT: But does

every corporatìon In the Texas Assocìatìon of

Busìness have to go through and fìgure out how
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many venue cases they have pendìng?

CHAIRMAN SOULES: Not ì f you

are just fìlìng ìt on the assocìatìon.

PROFESSOR ALBRIGHT: What ìf

you say ìf you dìsclose who's payìng for ìt

and who are the amìcus curiae? It seems I ìke

you have solved your problem without going

ìnto further deta ì I.
CHAIRMAN SOULES: Sarah.

MS. DUNCAN: I agree that the

courts aren' t stupìd, but the courts can' t
know that a partìcular amìcus has a pendìng

case as of the date of fìling that brìef, and

that to me would be very relevant ìnformatìon,

and I don' t need to know the style and the

cause, but there would be a bìg dìfference

between X corporatìon who fìles thìs brìef

simply because they are interested in the

ìssueand ìt may come up, and X corporatìon

who has a pendìng case involvìng precìsely

that ìssue that's going to have a big ìmpact

on X corporatìon, and I don't -- I just don't

see anythìng wrong wìth requìrìng the amìcus

to faìrly dìsclose to the court what ìts true

ìnterest ìn the outcome ìs.
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PROFESSOR ALBRIGHT: My only

concern ìs that ìt get too technìcal so ìt

gets people who are fìlìng amìcus brìefs ìn

good faì th ìn trouble because they dìdn' t make

some technìcal disclosure.

CHAIRMAN SOULES: Joe Lattìng.

MR. LATTING: It seems to me

naìve to thìnk that anybody fìles an amìcus

br ìe f who doesn' t have .an ìnterest ìn the

outcome of the case before the court. I don' t

thìnk that there are just ìn general frìends

of the court, and furthermore, the reason for

not requìrìng it ìs that we ought not to

requìre people to do thìngs unless there ìs a

real good reason to require them to do it.

It's just one more thìng you have got to do.

If the court wants to know further than that

you are fìlìng an amìcus, they can wrìte you a

letter and say, "Do you have any ìnterest ìn

thìs?"

CHAIRMAN SOULES: After the

Austìn court almost blew up broad questìons ìn

EB I wrote an amìcus brìef ìn support of the

petìtìon for wrìt of error and had absolutely

no ìnterest ìn ì t, and I ìmagìne a lot of
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other people dìd, too. I had no ìnterest

ìn -- I don' t even do famìly law.

MR. LATTING: Okay. i wìll

back o.ff of my there are a few publ ìc

expressìon people lìke you and law professors
that do that.

HONORABLE C. A. GUITTARD:

We I I, if that's true, you can so state.

MR. LATTING: But none of the

scurrìlous people I represent ever want to

fìle amìcus brìefs.

CHAIRMAN SOULES:

get any money for ìt eìther.

MS. DUNCAN: That i s probably

They don' t

true, Joe.

MR. LATTING: The courts know

why people fìle amìcus briefs, and what

dìfference does ìt make whether you have a

case pendìng ìf the strength of your argument

ought to control the validìty of the brìef.

CHAIRMAN SOULES:

Anythìng else on thìs?

Okay. We have got -- the commì ttee has

Okay.

moved to adopt Rule 20 as wrì tten, rìght?

HONORABLE C. A. GUITTARD:
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Well r we would accept your suggestìon.

CHAIRMAN SOULES: Okay. To

substitute the dìsclosure of any ìnterest of

the amìcus or counsel ìn the outcome of the

case and the source of any ~ompensation to

counsel for preparìng the amìcus brìef.

HONORABLE C. A. GUITTARD:

Rìght. Rìght.

CHAIRMAN SOULES: So that's the

motìon up or down.

MR. LATTING: Well, can I ask a

questìon? Are we going to defìne what "any

ìnterest" means because I think that ìs a very

questìonable phrase?

CHAIRMAN SOULES: We are goìng

to vote wìthout doing that. So cast your vote

wìthout havìng that defìnìtìon.

HONORABLE PAUL HEATH TILL: Say

ìt agaìn.

CHAIRMAN SOULES: The change ìn

Rule 20, Judge, would be to add a requìrement

that the brìef and amicus brìef disclose any

ìnterests of the amicus or counsel for amìcus

ìn the outcome of the case or the appeal and

the source of any compensatìon to counsel for
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preparìng the amìcus brìef.
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Okay. Those in
favor show by hands. Nìne.

Those opposed? Ten. Faìls by a vote of
10 to 9.

MR. LATTING: Now, may I ask

about whether we can have a vote on the source

of funds? That one doesn't bother me. What

bothered me was the "any ìnterest" because of

how wìde and deep that ìs, but I don' t have

any obj ectìon to havìng an amìcus dìvulged ìf

ìt's beìng paìd for by somebody to fìle an

amìcus. I think that's pretty straight
forward.

CHAIRMAN SOULES: Are you

making that motìQn?

MR. LATTING: Yeah.

MR. ORS INGER: I w ì II second

tha t .

CHAIRMAN SOULES: Moved and

seconded. Those ìn favor show by hands.

Opposed? That passes 11 to 8.
Okay. Next, Judge Guì ttard.

HONORABLE C. A. GUITTARD: Next

on page 25 ì s Rule 54 that i s been a stumbl ìng

block fora good many appellants, whìch
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requìres they have a certaìn tìme to fìle the

record. Under our system as prevìously

approved by the commìttee the record wouldn' t

be fìled by counsel but by the clerk and the

court reporter, and ìf ì t' s not fìled ìn a
certaìn tìme then the appellate court clerk

has responsìbìlìty to ìnquìre and rìde herd on

the reporter or clerk and get the record up

there.
So there would be no partìcular tìme

requìrement for fìlìng ìt. There would sìmply

be ìn the Rule 56 as we have provìded

subsequently a rule dìrectìng the appellate

court clerk after a certaìn perìod of tìme to

ìnquìreand make an effort to get the record

ìn the court and then we wìll consìder those

provisìons further when we present Rule 56,

but the present proposìtion ìs sìmply to

repeal Rule 54 whìch requìres certaìn tìme ìn

whìch to fìle records. I mOve the approval of

thìs repeal. Perhaps we should wait and

consìder that ìn connectìon wìth Rule 56.

PROFESSOR DORSANEO: I thìnk

so.

HONORABLE C. A. GUITTARD:
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Okay. Let's go on then. Rule 55 has to do

with amendment of the record on page 26, and

ìt's modìfìed to conform to that same scheme

that the appellate clerk should -- "If

anythìng materìal from the record ìs omì tted

from the transcript, the trìal court, the

appellate court, or any party may by letter

dìrect the clerk of the trìal court to

prepare, certi fy, and f ìle ìn the appel late

court a supplemental transcrìpt contaìnìng the

omìtted papers."

Subdìvìsìon (b), "Inaccuracìes in the

Transcrìpt. If any defect or ìnaccuracìes

appear ìn the transcrìpt, the clerk of the

appellate court shall return ìt to the clerk

of the trial court, specìfyìng the defect or

ìnaccuracy and ìnstructìng the clerk to

correct the transcrìpt and ref ìle ì t ìn the
appellate court.

" (C), Inaccuracy ìn the statement of
Facts. Any ìnaccuracìes ìn the statement of

facts may be corrected by agreement of the

partìes ; should any dìspute arìse after fìlìng

ìn the appellate court at to whether the

statement of facts accurately dìscloses what
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occurred in the trìal court, the appellate

court shal I submit the matter to the trial

judge, who" -- I guess we ought to have "who"

rather than "whìch" -- "who shall after notice

to the partìes and hearìng, settle the dìspute

and make the statement of facts conform to

wha t occurred ìn the tr ìal court."

I move the approval of that proposal.

CHAIRMAN SOULES: Any

obj ectìon?

MR. ORSINGER: Could I comment

or ìnquìre?

CHAIRMAN SOULES: C

Rìchard Orsìnger.

MR. ORSIN.GER:

of Appeals typìcallywìllnöt

transcrìpt after oral suhmìssìon. d

elìminate any dìstìnctìönbefore or after or

ìt could be durìng the briefìng period? I

mean, durìng the opìnìon wrìting stage?

HONORABLE C .A. GUITTARD:

Sure.

MR. ORS INGER: Okay.

MR. LATTING: Luke, I haVe a

question.
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CHAIRMAN SOULES: Joe Lattìng.

MR. LATTING: I s there a reason

for requìrìng the clerk of the court of

appeals to return the transcrìpt to the

dìstrìct clerk? It mìght just need

supplementatìon of some mìnor addition. As I

read ìt, taken i ì terally, thìs would requìre

the return of the entìre transcrìpt. I was

just wonderìng.

HONORABLE C. A. GUITTARD:

Well, ìf there ìs any ìnaccuracìes, ìf there

ìs anythìng wrong wì th ì t, ì t ought to be sent

back and corrected, ìs the theory here.

MR. LATTING: If any defect

HONORABLE C. A. GUITTARD: Now,

ì f ìt needs something el se, omìssions, that' s
subdìvision (a). They could get a supplement.

MR. LATTING: Okay.

CHAIRMAN SOULES: Any others?

Ken Law.

MR. LAW: Your Honor, the fìrst

part of this proposed Rule 56 talks about

receìvìng a copy of the notìce from the clerk.

Dìd you mean to skìp over the rewrìte of Rule

40 that we dìscussed about possìblyhavìng
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that notìce sent to the appellate clerk, or

has that been dìsposed of?

HONORABLE C. A. GUITTARD: We

haven't reached thatìn this sectìon. I thìnk

that's a matter for us to consìder, though,

and I thìnk ìt' s proper of you to brìng ì t up.
CHAIRMAN SOULES: okay. Any

opposìtìon to 55 (a), (b), or (c) as wrìtten?

Okay. There beìng no opposìtion that
wìll be unanimously approved.

HONORABLE C. A. GUITTARD: Now,

Rule 56 whìch begìns on page 27 ìs sort of the

guts of the proposal about the record, and ìt

has to do with the dutìes of the appellate

clerk. We have already approved Rule 18, I

thìnk ì t ìs, whìch requires the appellate

clerk to monìtor the record, and so I wìll

read thìs proposal.

Subdìvìsìon (a), "On Receìvìng Notìce of

Appeal. On receìvìng a copy of the notìce of

appea I" that goes -- now, Ken has the ìdea,

wìth whìch I sympathìze, that although the

Rule 40 as prevìously proposed says the notìce

of appeal should be fìled wìth the trìal court

and the trìal judge and the trìal court clerk



3095

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

then sends a copy to the court of appeals,

then I thìnk the commìttee needs to decìde

whether ìt should be done that way or whether

the notìce should be filed ìn the appellate

court and a copy sent to the trìal court, but

that's another matter to be consìdered.

Thìs assumes that ìt' s fìled ìn the trìal

court and a copy sent to the appellate court.

"On receìvìng a copy of the notice of appeal

from the clerk of the trìal court, the clerk

of the appellate court shall endorse on ìt the

tìme of receìpt and determìne whether ìt

compl ìes wìth the requìrements of Rule 40 and

was fìled wìthìn the tìme descrìbed by Rule

41 (a) (1). The clerk shall send notìficatìon
of receìpt of the notìce of appeal to the

attorney ìn charge for all partìes shown ìn

the notìce of appeal or by any proof of

servìce of the notice and by any docketìng

statements fìled ìn accordance wìth Rule 57."

The problem there ìs that ìf the clerk

sends the notìce he has to know who to send

the notice to , and you don't have a transcript

there to gìve the names of the partìes. So

the clerk has to fìnd out some way where that
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ìnformatìon -- or who the partìes are. So

thìs says that there are several ways of

gettìng it sìnce the notìce of appeal will not

state the names of the partìes other than the

appellants. Then hìs source of the names of

the partìes ìs, fìrst 0 f al i, the --
PROFESSOR DORSANEO: Proof of

serv ìce.

HONORABLE C. A. GUITTARD:

-- proof of servìce of the notice of appeal,

whìch under Rule 4 doesn't necessarìly have to

be fìled before the notìce ìtself ìs, and so

that mìght not be avaìlable, but our proposal

wì th respect to Rule 57 ìs to requìre a

docketing statement whìch would state the

names of all the partìes. So the clerk then

ìs requìred to send a copy of receìpt of

notìce of appeal to all copìes -- to all

parties that appear on any of those documents.

Subdìvìsìon (1), "Proper and Tìmely

Notìce. If ì t appears to the clerk that the
notìce of appeal ìs proper ìn the court of

appeals and tìmely, the clerk shall fìle ìt

and docket the appeal ìn the order of

receìvìng the notìce, "and then it gìves the



3097

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

present provìsìon wì th respect to how ì t' s

docketed. The court shall be assìgned -- "the

case shall be assìgned a docket number

consìstìng of four parts separated by hyphens"

and so forth, as that doesn' t change the

present practìce there.

Subdìvìsìon (2), "Defectìve or Improper

Notìce. If ìt seems to the clerk that the

notice ìs defectìve or that ìt was not fìled

ìn tìme, the clerk shall notìfy thepartìes

and the trìal court clerk of the de£ects so

that the defect may be remedìed ì f ì t can be.

If after 30 days from such notìfìcatìon no

proper notice of appeal has been received, the

clerk shall refer the matter to the appellate

court whìch shall make an appropriate order."

Subdìvìsion (b), "On Receìvìng the

Record. On reçeìvìng the transcrìpt from the
trìal court clerk or receìvìng the statement

of facts from the reporter the appellate court

clerk shall determine whether the transcrìpt

complìes wìth the requìrements of Rule 51 and

whether the statement of facts complìes wì th

the requìrements of RUle 53. I f so ,the clerk
shal i endorse on each the date of receìpt,
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fìle ìt, notify the parties of the fìlìng and

the date~ If not, the clerk shall endorse on

the transcrìpt or say by the facts the date of

receipt, return ìt to the trìal court clerk or

reporter specìfyìng the defects and

ìnstructìng the clerk or reporter to correct

the defects and return it to the appellate

court. II

Now we get to the part about whether no

record has been filed. "On the expìratìon of

12D days after the date of judgment ìs

signed" -- and ìn some cases perhapsìt ought

to be sooner than that. For ìnstance, ìf ìt's
an ìnterlocutory appeal we will deal with that

questìon later on. "On expiratìon of 120 days

after the date the judgment is sìgned wìthout

a proper transcrìpt or statement of facts
beìng fìled the clerk shall so notìfy the

partìes and the trìal judge, trìal court

clerk, or reporter. If after 30 days from

such notìfìcatìon no proper transcript or

statement of facts is receìved, the clerk

shall refer the matter to the appellate court

whìch shall make an approprìate order to avoìd

further delay and preserve therìghts of the
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partìes.
"If the trìal court clerk's faìlure to

f ìle the transcrìpt were the resul t of the
appellant' s faìlure to pay the clerk's fee for

the transcrìpt and appellant has not fìled an

affìdavìt of ìnabìl~ty to pay the cost as

prescrìbed by Rule 45 the appellate court on

motìon and notìce or on the court i sown motìon

after notìce to the appellant after reasonable

opportunì ty to cure and faìlure to cure may

dìsmìss the appeal £or want of prosecutìon."

In other words, whether you fìle a record

would not be a matter of j urìsdìctìon but a

matter of want of prosecutìon as ìs the fìlìng

of the brìef. "I f the transcript has been

fìled but no statement of facts has been fìled

because the appellant has faìled to request

the statement of facts or desìgnate the

evìdence to be ìncluded or has faìled to pay

the reporter or recorder's fee to make

satìsfactory arrangements for payment and has

not fìled an affìdavìt of ìnabìlìty to pay the

cost as provìded ìn Rule 45, the appellate

clerk on motìon and notìce or on the court' s
own motìon after notìce to appellant and after
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reasonable opportunìty to cure and faìlure to

cure may consider and decide the appeal

wìthout a statement of facts."

Then ì t' s thought that these provìsìons

would Obv ìa te the requìrement, any other

requìrement concernìng the tìme for fìlìng the

record, and therefore, Rule 54 would be

repealed. Mr. Chaìrman, I move the adopt Lon

of both Df those proposals.

CHAIRMAN SOULES: Okay.

Dìscussìon? Sarah.
MS. DUNCAN: Sarah Duncan. I

am concerned about the extent to whìch the

proposed rule gìves the clerk authorì ty to
determìne whether the notice of appeal is

proper and tìmely and to notìfy the partìes of

defects. We have Rule 71 now whìch provìdes

that technìcal defects notraìsed wìthìn 30

days are waìved ìf they can be waìved, and

thìs seems to conflìct wìth that because the

clerk ìs now apparently determìnìng that a

technìcal defect that could be waìved is not

goìng to be waived because the clerk's not

goìng to fìle ìt.

If for ìnstance, I maìl my notìce of
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appeal on the last day for perfectìng appeal

and ì t' s not receìved ìn the trìal court untìl
fìvedays later, ìt's stamped ffreceived." The

clerk of the trìal court has the envelope.

They look at ìt. They say ìt was maìled on

the last day. It's tìmely. F ìne. The clerk

of the appellate court isn't goìng to know

that just from havìng receìved a copy of the

notìce of appeal -- and I had thìs happen ìn

El Paso recently. They are going to say,

"That's not tìmely fìled. Your appeal ìs

gettìng ready to be dìsmìssed." I thìnk we

are puttìng an awful lot of responsìbìlìty on

the clerks that they would probably rather not

have and that I personally would prefer remaìn

wìth the court and the partìes.

HONORABLE C. A. GUITTARD: The

ìdea here, of course, ìs that the clerk should

notìfy the partìes ìf there ìs any problem

wìth notìce on ìts face so that ìt can be

cured and that the clerk should send ìt back

and notìfy the partìes that he sees thìs

defect. Now, ìf ìt's not -- ìf he's not

correct about ìt then, of course, the party

can -- the appellant can fìle some sort of
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motìon wìth the court to have the notice

properly accepted, but the maìn thrust of the

proposal ìs that you don' t just let the case

go and then come back later wìth a motìon to

dìsmìss the appeal for want of jurìsdìctìon

because of some technìcal defect. You ought

tD have an opportunìty to cure that.

MS. DUNCAN: And I don' t have

so much a problem wìth the notìfìcatìon of the

defect. I have a problem wìth not f ìl ìng ì t
ì f the clerk thìnks there ìs a defect.

HONORABLE C. A. GUITTARD:

Well, ìf the defect ìs remedìed, then the

court clerk fìles it as of the tìme ìt' s

tendered.

CHAIRMAN SOULES: Ken Law.

MR . LAW: If the rule ìs

changed to make the notìce of appeal the

perfectìng ìnstrumentthen you really have

s ì m p 1 ì f ì ed th ì n g sb e c a us e the way ì t ì s now

the dìstrict clerk ìs burdened wìth examìnìng

the bond, and most of the tìme they don' t even

have enough ìnformatìon to determìne whether

or not the bond ìs correct. When ì t comes to

us ìn the transcr~pt ìf we find a problem wìth
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the bond, we wrì te the attorneys, contact them

regardìng the defect, and we order -- I don' t
want to say hundreds, but frequently we have

to as.k the attorneys ìn the case of prìvate
bonds to get a supplemental or ìn the case of

surety bonds where they dìdn i t name all the

appellees to get correctìons.

So ìf the rule ìs goìng to be done away

wìth regarding perfectìon, that makes thìs

partìcular ìnstrument the ìnstrument of

perfectìon, and ìt's easìer to examìne than

that darn bond ìs, and ìt wìll also relìeve

the dìstrìct clerks from thìs defectìve

problem.

CHAIRMAN SOULES: Buddy Low.

MR. LOW: And as a practìcal

matter the clerk ìs not about a hundred mìles

away from the chìef judge or the judge. I

have never heard of a clerk questìonìng a bond

or an ìnstrument was suffìcìent that dìdn't go

to the judge. So ì t' s goìng to go to her
attention, but we know where ìt' s goìng to end

up ìs the judge, and I thìnk that's the proper

way to do ì t.

MR. LAW: He's gìvìng away our
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secrets, but that' s the truth. We will exceed

the advìce of our staff before we would do

anythìng about that.

CHAIRMAN SOULES: Bìll

Dorsaneo.

PROFESSOR DORSANEO: Sarah, I

thìnk from the way that I am readìng thìs ìs

you are reading some things ìntothìs language

that really ìt doesn't say. Thìs defectìve or

ìmproper notìce, ìt doesn't say that the clerk

may refuse to fìle the notìce of appeal. It

possìbly could be better worded ìf ìt saìd "ì t
seems to the clerk the notìce ìs defectìve or

that ìt was not tendered for fìlìng ìn time,

the clerk shall file the notìce of appeal and

shall notìfy the partìes," but I would read ìt

that way at thìs poìnt already.

MS. DUNCAN: My concern ìs

subparagraph (1). I mean, ìt's done a few

places, but for ìnstance, ìn subparagraph (1)

ìt says, "If it appears to the clerk that the

notìce of appeal is proper ìn the court of

appeals and tìmely the clerk shall fìle ìt and

docket the case," which would say to me as a

clerk ìf I determìne eìther that ìt' s not
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proper or that ìt's not tìmely I shouldn't

fìle ìt because I am not gìven another

alternatìve here.
PROFESSOR DORSANEO: And what

you are worrìed about ìs that if you are

not ì f ìed that ìt hasn' t been filed and now you

have to worry about getting it filed as of the

da te ì t was tendered for f ìl ìng?

MS. DUNCAN: I am not sure

under our new scheme what effect does ìt even

have to fìle a notìce of appeal in the

appellate court? The way I have understood

the scheme we were workìng on was that ì t

would have basìcally no j urìsdictìonal effect

at all. The jurìsdìctìonal effect would be

sìmply that ìt was fìled ìn the trìal court

pursuant to the rule and that nObody is goìng

to make adetermìnation. They are just goìng

to file ìt, but this rule seems to be changìng

that a lìttle bìt, and I am just not sure.

PROFESSOR DORSANEO: Wel I, I

would recommend and I thìnk everybody would

agree we could change the language to say that

ìf ìt 's defectìveorìmproper the clerk of the
appellate court stìll fìles it and doesn~ t
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just throw ìt away or put ìt ìn an envelope

and send ì t back.
MS. DUNCAN: Well, but we have

had the same problem wì th supersedeas bonds.

MS. WOLBRUECK: The dìstrìct

court clerk does the same thìng. Upon our

receìpt of the notìce of appeal we wìll not

make the determìnation also ìf it has been

tìmely fìled by the postmark or ìf it's not

properly postmarked, but we would also fìle ìt

and send ì t on to the clerk of the court of

appeals.
PROFESSOR DORSANEO: Why don' t

we change it to say that ìt' s f ìl ed, and you
are notìfìed, and ìt has whatever effect ìt

has when ìt's fìled?

MS. DUNCAN: That's great.

PROFESSOR DORSANEO: Wìll that

be all rìght, Judge?

HONORABLE C. A. GUITTARD:

Okay.

PROFESSOR DORSANEO: So the

language change would be somethìng 1 ìke thìs:

"I f ìt seems to the clerk" -- and thìs ìs in
paragraph (2).
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MS. DUNCAN: Why don' t we just

take out that whole preparatory phrase?

PROFESSOR DORSANEO: " . . . tha t

the notìce ìs defectìve or that ìt was not

tendered for fìlìng ìn tìme the clerk shall

fìle the notìce for appeal and notìfy the

partìes. "

HONORABLE C. A. GUITTARD: That

ìnvolves a questìon of where the notice ìs

fìled. Is the notìce fìled in -- the notice

ìs already fìled ìn the trìal court.

PROFESSOR DORSANEO: Wel i, say

"fileìt ìn the appellate court.ff

MS. DUNCAN: What I would

propose ìs that we strìke the clause begìnnìng

ì n subparagraph (1 ) beg ì n n ì n g w ì t h "ì f " and

goìng through "tìmely," and simply say, "The

clerk shall fìle the notìce of appeal."

PROFESSOR DORSANEO: That would

work as well because then the second paragraph

deals wìth the defectìve.

HONORABLE C. A. GUITTARD:

Okay.

MS. DUNCAN: And we have the

same consìderatìon ìn proposed Rule 56 (a)
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where we say that the clerk ìs to determìne

whether the notìce of appeal compl ìes wìth the

requìreIDents of Rule 40 and was f ìled wì thìn

the tìme prescrìbed by Rule 41 (a) (1), and I
propose that we simply strìke that.

PROFESSOR DORSANEO: Sarah,

what was that second part that you saìd? It

traìled off from my hearìng.

MS. DUNCAN: In 56 ( a), page 27,

begìnnìng where it says "and," fìrst sentence,

leave as-ìs ,"On receìving the copy of the
notìce of appeal from the clerk of the trìal

court the clerk of the appellate court shall

endorse on ìt the tìme of receìpt," but strike

the remaìnder of that sentence.

HONORABLE C. A. GUJTTARD: Why?

Why strìke ìt?

MS. DUNCAN: Because we are

agaìn puttìng the responsìbìlìty on the clerk

of the appellate court to determìne

PROFESSOR DORSANEO: Well,

that's whose job ìt ìs to handle all of thìs

now, whose ìn charge.

HONORABLE C. A. GUITTARD: But

clerks of appellate courts do that now wìth
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respect to the bond; do they not ,Ken?

MR . LAW: Yes, s ì r . We

probably overreach sometìmes, but if we fìnd

ì t necessary -- and of course, counsel can

certaìnly fìle motìons to attack all of these

thìngs and brìng them to ìssue anyway ìf we

mìss ìt.

HONORABLE C. A. GUITTARD:

Sure.

CHAIRMAN SOULES: Judge

cl ìnton.

HONORABLE SAM HOUSTON CLINTON:

1; was under the ìmpressìon that notìce of
appeals fìled ìn the trìal court vest

jurìsdìctìon ìn the appellate court. So Why

ìs the commotìon here about what happens to

the copy fìled ìn the appellate court?

PROFESSOR DORSANEO: Fear.

HONORABLE C. A. GUITTARD: The

problem ìs

HONORABLE SAM HOUSTON CLINTON:

I mean, when you have got all of these anyway.

That's my ìdea.

HONORABLE C. A. GUITTARD: The

problem ìs ìt' s filed ìn the trìal court. If
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ìt's proper --

HONORABLE SAM HOUSTON CLINTON:

Well, excuse me. If ìt's proper, but ìt stìll

vests jurìsdìctìon, doesn't ìt? Subject to
somebody sayìng "waìt a mìnute." In our case

you have got to do certaìn things subj ect to
somebody sayìng, "Well, you haven't done this.

You haven't done that," but that's usually a

party opposìng ìt. Otherwìse --

HONORABLE C. A. GUITTARD:

Well, for ìnstance, ìf ìt's late then --

HONORABLE SAM HOUSTON CLINTON:

We i i, I' m not talk ì n g about that. I am jus t

talkìng about the effect of filìng a motìon

wì th the clerk of the trìal court. A notìce

of appeal has always, you know, provìded

j urisdìction without regard to what happens

wìth what the clerk of the appellate court

does wì th the copy, and that's why I am a

i ì ttle confused here about everybody

emphasìzìng so much about what h.appens to the

copy ìn the court of appeals.

CHAIRMAN SOULES: Judge Ci ìnton

has really got hìs fìnger on the button here.

It doesn' t make any dìfference what the clerk
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does at the court of appeals other than maybe

say I thìnk there mìght be a question of your

j urìsdìctìon because the notice of appeal was

late to the trìal court. Once ìt's been fìled

ìn the trìal court, ìt's over. It should go

up and get fìled wìth the record, and ìf that

appeal can be dìsmìssed for want of

jurìsdìctìon, why should we have to go

through -- are we just tellìng the clerk of

the court of appeals "Check this out when ìt

gets there"?

HONORABLE C. A. GUITTARD:

Sure.

CHAIRMAN SOULES: "And advìse

your court whether or not you thìnk your court

has j urìsdictìon."

Why go through all thìs f ìl ìng, receìpt,

and so forth then to get that done? Just tell

them, "Look at ìt. See ì f your court has

j urìsdìctìon. I f you don' t thìnk ì t does,
tell your court ìt may not, but fìle ìt all

anyway. "

PROFESSOR DORSANEO: Well, what

ìt says here ìs look at ìt, and ìf there ìs a

problem, you are supposed to warn the partìes
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so that they can fìx ìt.
MS. DUNCAN: And that part is

f ìne .

PROFESSOR DORSANEO: If ì t can

be fìxed and that's a frìendly kìnd of a

thìng.

CHArRMAN SOULES: But do ìt

after ìt's been fìled.

PROFESSOR DORSANEO~ And then

ìf there ìs some bìg serìous problem lìke ìt

hasn' t been fìled on tìme, or ìt would be hard

to ìmagine what the other problem would be.

Okay.

CHAIRMAN SOULES: Uh-huh.

PROFESSOR DORSANEO: Then refer

to the court for approprìate actìon. We took

out the part that suggested ìn the other rule

that the clerk could dìsmìss the case.

CHAIRMAN SOULES: Yeah.

PROFESSOR DORSANEO: And I

thìnk thìs ìs a workable and frìendly thìng ìf

handled ìn the way that ì t' seven wrì tten now,

or ìt could be maybe cleaned up a lìttle bìt,

and the clerk looks at ìt ,tells you "I thìnk

you'Te late. I think you need to do this. II
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You eìther do ì t, ìf you can, or you go to the

court and say, "Well, I thìnk you're wrong,

Mr. Clerk."
What else can you do wì th the system?

Because the clerk really ìs the one who's

goìng to be monì torìng. The clerks are goìng

to have to work together on thìs record

bus ìness, and they have to start somewhere,

and they ought to start at the begìnnìng.

MS. DUNCAN: At thìs poìnt ìn

time ìf I could point out the clerk of the

appellate court has no transcrìpt. They have

no record of the proceedìngs ìn the trìal

court. They can' t determìne ìf thìs appeal

bond was tìmely fìled. They have no basìs for

determìnìng any of that. They have no bas ìs

for determining whether the cause number ìs

correct. They have no basìs for determìnìng

whether the style ìs correct, the attorneys,

the recìtatìon of when the motìon for new

tr ìal was overruled. They have no bas ìs for

doìng any of that based on thìs copy of the

notìce of appeal.

And ìf they have ìnternal procedures for

determìnìng whether the appellate court has
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jurìsdìctìon, I presume they wìll contìnue to

follow them regardless of whether we change

the notìce of appeal procedure or not, but

thìs ìs creatìng I mean, I understand that
ìt's ìntended to be frìendly, but I don't

think I am the cause of the problem , but I

seem to run ìnto an awful lot of clerks and

partìes who are simply look~ng for a way to

clear theìr dockets, and they are using cost

bonds and notìces of appeal as a way to do

that, and I thìnk we are gìvìng them another

opportunì ty to do that here, and that's my

posìtìon.

HONORABLE C. A. GUITTARD:

Mr. Chaìrman, I suggest that ìn sUbdìvision

(1) we sìmply -- ìt's subdìvìsion (1) on top

of page 28. we sìmply strìke "shall fìle ìt

and" so ìt says that the clerk shall -- "if ìt

appears that the notìce of appeal ìs proper ìn

the .court of appeals the clerk shall docket

the appeal" and so forth. Okay. Well, that

gets rìd of any problem about whether the

thìng ìs fìled or not~ Now, as far as the

ìnformatìon concern, that goes to the next

rule that we proposed wìth respect to a
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docketìng statement.

CHAIRMAN SOULES: I don' t thìnk

that's gettìng to Sarah Duncan's concern, ìf

ì twas ìntended to get to that.

HONORABLE C. A. GUITTARD:

Sarah says that the clerk has no basìs on

whìch to make th.at determìnatìon. Well, the

docketìng statement ìs supposed to give that

ìnformatìon.

CHAIRMAN SOULES: Do we say

that?
PROFESSOR DORSANEO: Uh-huh.

CHAIRMAN SOULES: Okay.

PROFESSOR DORSANEO: The

problem ìs the docketìng statement doesn' t go

wìth the notìce under the way we have ì t

dra fted ì t now.

MS. DUNCAN: And ìt' s just a

docketìng statement. It's not a copy of a

fìled ìnstrument ìn the trial court. It's
just an attorney's representatìon of when the

motìon for new trìal was overruled, of when a

JNOV motìon was fìled, whatever.

PROFESSOR DORSANEO: Whìch you

don' t even want hìm to swear to anymore.
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I

don' t want hìm to have to swear to ì t, but I

al so don' t want the clerk determining whether

they have j urìsdìctìon over my appeal based
upon the representatìons of opposìng counsel.

I would prefer that they do that on the basìs

of the appellate record.

CHAIRMAN SOULES: It seems to

me lìke maybe this is backwards. Why should

the appeal be docketed or the papers be fìled

and the appeal docketed and then ìf ìt appears

to the clerk or the court that there ìs .a
defect, they should notìfy the parties and so

forth? Thìs seems to make the assessment of

the notìce of appeal a predìcate for fìling

and docketìng the appeal. I agree that the

clerk should be pro-actìve and the court

should be proactìve ìf there appears to be a

defect ìn some of the appellate process,

partìcularly somethìng that there mìght be an

answer to, before they dìsmìss the appeal for

want of j urisdictìon and that they should be
somehow ìnduced to ask some questìons or send

out some notìces, but ìt doesn' t seem to me

lìke that process should be a predìcate to
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fìlìng and docketìng, fìlìng the papers and

docketìng the appeal.

HONORABLE C. A. GUITTARD:

Well, that would be the result ìf you strìke

out the word "fileu; would ìt not?

CHAIRMAN SOULES: Wel i, now,

Judge, what I would say ìs ìf the clerk gets

ìt, the clerk fìles ìt.

MS. DUNCAN: I mean, we

already --
CHAIRMAN SOULES: Don' t do

anythìng. Just ìf he gets ìt, he files ìt.
PROFESSOR DORSANEO: Just say

"On receìpt of the notìce of appeal the clerk

shall docket the appeal."

CHAIRMAN SOULES:

notìce and docket the appeal."

HONORABLE C. A. GUITTARD:

"Fìle the

Well, the notìce ìs fìled ìn the trìal court.
CHAIRMAN SOULES: Well, "the

clerk shall fìle ìt." What ìs "ìt"?

MR. MCMAINS: The copy.

CHAIRMAN SOULES: The copy.

Okay.

HONORABLE C. A. GUITTARD: The
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copy.

CHAIRMAN SOULES: "Upon receìpt

of the copy the clerk shall fìle the copy and

docket the appeal."

HONORABLE C. A. GUITTARD:

Okay.

CHAIRMAN SOULES: Ken Law.

MR. LAW: I bel ìeve one of you,

Bìll or someone, mentioned awhìle ago, or

Judge, real ly about the only ìssue to be
decìded would be tìmel ìness, and we won' t have

ìn the .copy a copy of the fìle-m.ark from the

dìstrìct cl.erk ' tìl we get the transcrìpt
anyway. So we won't really be able to

determìne that anyway, and secondly, the

bìggest -- I thìnk what we are aìmìng at here

ìs tryìng to get as early as possible an

ìdentìfìcatìon of all the partìes and

attorneys ìnvol ved so we can properly notìce

them as to what's goìng on.

Rìght now we would have to rely mostly on

the bond, whìch ìs quì te frequently defectì ve

ìn terms of ìdentìfyìng partìes, and we wrìte

lots of lawyers wantìng to know who Bìll

Smìth, et aI, are on bonds. So the notìce of
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appeal rule that prescrìbes what goes ìnto the

notìce of appeal, really we are just lookìng

for partìes, people, attorneys, so that we

wìll know who to notìce as the appeal

develops, and that's what -- we are not

lookìng for an excuse to try to rej ect
anythìng. We are lookìng for a proper

assemblage of ìnformatìon to get our computers

spìttìng out the right notices.

HONORABLE C. A. GUITTARD:

Mr. Chaìrman, let's consìder thìs ìn

connectìon wìth the notìce of appeal provìsìon

ìn sectìon -- ìn Rule 40 (a) (2) whìch says "The

not ìce of appeal shall state: (1), the number

and style of the case ìn the trìal court or

the court ìn which ìt' spend ìng ; (2), the date

of the judgment or order appealed from and

that appellant desìres to appeal; (3), the
names of all appellants fìlìng the notìce;

(4), the court to whìch the appeal ìs taken."

Now, the notìce could be defectìve for

noncompl ìance wìthany of those matters

wì thout -- ì t doesn' t state the date of the

judgment, for ìnstance. Then you send it

back, and ìf ìtcan properly be amended to
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supply that then presumably the appellant wìll

do ìt, but presumably there ìs at least that

much ìnformatìon that the appellate clerk can

look at to determìne whether or not he should

proceed with-- the appeal should proceed or

whether or not there ìs some problem that

needs to be cured. So then what addì tìonal

ìnformatìon ìs required by the docketìng

statement mìght also be relevant.

CHAIRMAN SOULES: Do we stìll

give notìce to all partìes of the trìal, of

the judgment?

PROFESSOR DORSANEO: Yes. The

notìce ìs to be served ìn accordancewìth

Rule 4. Rule 4 provìdes for proof of servìce,

and ìt provìdes for servìce. Well, pardon me.

It provìdes for proof of servìce that would

ìdentìfyby name each person who you served ìt
on, and ì t requìres each document, ìncludìng

the notìce of appeal, to be served on all

partìes to the trìal court's fìnal judgment.

HONORABLE C. A. GUITTARD: But

you don't know exactly when that proof ìs

goìng to be.

PROFESSOR DORSANEO: it' s
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almost always goìng to be just rìght wìth ìt.

It doesn't -- you're rìght. It doesn't

technìcally have to be, but ì t almost always

ìs going to be like ìt ìs on every pleading.

CHAIRMAN SOULES: Respondìng to

you, Judge Guìttard, and then I wìll get to

Mìke. I guess my ìmmedìate reactìon to that

ìs, okay, ìf you fìle ìt anyway and it's

defectìve, so what? You c.an stìll go through
the correctìon process after ìt' s been fìled.

HONORABLE C. A. GUITTARD:

Sure.

CHAIRMAN SOULES: And we are

not --
HONORABLE c. A. GUITTARD: But

ìt has been fìled ìn the trìal court, and

there ìs no reason to requìre ìt to be fìled

ìn the appellate court. If the fìling ìs the

j urìsdìctìonal fact, the appellate court has
receì ved ì t, and ì t' s ìn the record, but any
fìl ìng ì t has up there has no sìgnìfìcance

unless we change the rule to provide that the

notìce ìs orìgìnally fìled ìn the appellate
court.

PROFESSOR DORSANEO: I am goìng
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to end up agreeìng wìth Sarah on thìs and that

the way to fìx thìs ìn lìght of your

suggestìons , Luke, is to say that ìn (a) we do

take out "and determìne whether ìt compl ìes

wìth the requìrements of Rule 40, was fìled ìn

tìme," and to say in (1) that "upon receìpt of

a copy of the notìce of appeal the clerk shall
docket the appeal."

And then (2) ìs stìll all rìght. It just

becomes obvìously frìendly then, and I thìnk

that's cons ì stent wìth what everybody ìs

sayìng and wì th Judge Cl ìnton' s poìnt about

what's really ìmportant, fìlìng ìt ìn the

trìal court, and ìf there ìs a problem and the

clerk turns ìt up, it can be fìxed.

f ìxed.

It can be

CHAIRMAN SOULES: Mìke

Hatchell.
MR. HATCHELL: I agree wì th

Sarah's approach. The principal reason we are

goìng through thìs process ìs just to get

notìce out to the partìes, but let me also

suggest so that we don't have sort of a double

hìt ìn terms of defects in the record, why

don't we also move subparagraph (2) down to
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(b) ? It seems ì t becomes much more meanìngful

for the court to conduct a revìew about

defects and late fìiìngs when it actually gets

the transcrìpt as real documents there.

PROFESSOR DORSANEO: That makes

good sense as well.

HONORABLE C. A. GUITTARD:

Well, the problem about that ìs that --

MR. MCMAINS: It could be too

late.
HONORABLE C. A. GUITTARD:

ì f there ìs some defect that can be cured,
ìt ought to be cured withìn the time where

tìme allowed and that, of course, you can fìle

a motìon to extend the tìme for fìlìng a

notìce of appeal, and wì thìn that tìme you can

cure some defects, and ìf you waìt ' tìl the
record ìs fìled, then that tìme has passed.

CHAIRMAN SOULES: Anyone else?

MS. BARON: I am gettìng

confused now. It seems to me that once you

fìle the notìce of appeal you have met your

tìme deadlìne whether ìt ìs defectìve or not,

and then curìng ìs just a matter of workìng ìt

out between the partìes and the court, but so
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I am not sure there ìs a 15-day deadlìne.

CHAIRMAN SOULES: Unless ì t' s

late.
HONORABLE C. A. GUITTARD~

Unless it's late.

MS.. BARON: Huh?

CHAIRMAN SOULES: Except when

ìt's late.
MS. BARON: Except when ì t' s

late. Rìght.

CHAIRMAN SOULES: All rìght.

Do we have a consensus now on how thìs should

be wrìtten and arranged? Anyone have anythìng

else to suggest to the commìttee on thìs?

HONORABLE C. A. GUITTARD:

Bìll, why don't you propose ìt?

PROFESSOR DORSANEO: Well, to
repeat, I thìnk the way tosatìsfy everybody's

concern wìthout gettìng anyone's concern about

what you should do vìolated at the same tìme

would be to change the fìrst sentence of (a)

the way Sarah Duncan suggested earl ìer by

elìmìnatìng the last part "and determìne

whether ìt compl ìes wì th the requìrements of

Rule 40 and was fìled wìthìn the tìme
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prescrìbed by Rule 41 (a) (1) . " For the reason

that the language, although ìntended to be

frìendly, suggests that the clerk has the

abìl ìty to be more than friendly, to be

determìnatì ve.

Then ìn subparagraph (1) we could change

tha t i anguage to embrace Luke Soul es'

suggestìon that the clerk of the court of

appeals dockets the appeal on receìpt of the

copy of the notìce of appeal, takìng out the

proprìety and tìmìng concepts. Then wherever

ì t would be placed, and perhaps ì t should be a

separa te paragraph but perhaps not (b), the

defect~ve or ìmproper notìce language wìth the

possibìlìty of changing that a little bìt, but

I basìcally thìnk ìt's okay ìf the other two

changes are made.

CHAIRMAN SOULES: Well, why

don' t you-all draft thìs ìn commìttee? But

does that get everybody's concerns? Any

further comment on thìs?

wìll those ìn favor of them draftìng then

to meet those concerns show by hands?

Opposed? Okay. That's unanìmous.

HONORABLE C. A. GUITTARD: Now,
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the rest of the rule then, does that motion

ìnclude the rest of the rule?

CHAIRMAN SOULES: The rest of

the rule. Yes.

HONORABLE C. A. GUITTARD: Very

wel i.

PROFESSOR DORSANEO: That was

one of the bìggest ì tems.

CHAIRMAN SOULES: Dìd we

delìberately -- I know we elìmìnated the cost

or the bond on appeal by, what, say ìng there

was goìng to be a depos ì t and the party had to

pay for the transcript and the statement of

facts ,rìght? But did we say there ìsnot
go~ng to be any securìty for the underlyìng

tr ìal court costs, costs of court?
HONORABLE C. A. GUITTARD: We

dìscussed that. The draft before the

commìttee orìgìnally provìded that there be

some procedure for securìng the cost ìn the

trìal court. The commìttee expressly voted

agaìnst that as I recall.

PROFESSOR DORSANEO: On the

theory that that's already been paìd, and ìt's

unnecessary, and it would just be used as a
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tool to get somebody out of there.

CHAIRMAN SOULES: Wel I, let me

ask one of the trìal court clerks ìf the court

costs are supposed to be paìd by the losìng

party but a lot of them have been paìd by the

prevaìling party, does the clerk refund to the

prevaìl ìng party the deposì ts that the

prevaìling party made before they get the

money from the losìng party?

MS. WOLBRUEcK: No.

CHAIRMAN SOULES: Don't have

to?

MS. WOLBRUECK: No. We do not

have to do that. Agaìn, and the words

"deposìt" and "fee" have changed throughout

the years to where really we do not collect a

depos ì t anymore. Those are actual court costs

that are due, and we keep those.

MR. LAW: And on the appellate

leve~ we just award ìt ìn jUdgment.

CHAIRMAN SOULES: Okay. So

that just leaves the parties where they stand

all the way up through the appellate process?

MS. WOLBRUEcK: Yeah. If there

are --
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CHAIRMAN SOULES: I gotcha.

MS. WOLBRUEcK: Yeah.

CHAIRMAN SOULES: Rìchard

Ors ìnger.

MR. ORSINGER: Before we pass

thìs rule on I don't thìnk we have really

addressed anythìngìn (b) or (c), and there
may be nothing ìn there to dìscuss, but I

don' t thìnk we dìscussed ì t, and now ìs

probably the best tìme ìf anyone has any

don' t have anythìng to say but I think we

probably ought to look at (b) and (c) before

we pass ìt.

I

CHAIRMAN SOULES: (B) and (c)
on what page?

MR. ORSINGER: 28.

CHAIRMAN SOULES: 28.

Anybody goìng to have anythìng on (b)

Davìd.

Okay.

or (c)?

MR. JACKSON:

to tag three words ìn there.

I would just lìke

You know, we are

goìng to have a lot of dìscussìon later

probably about the merìts or demerits of tape

recorders versus court reporters and rìght now

the words "or the recorder" --
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HONORABLE C. A. GUITTARD:

we don' t adopt the rules wì th respect to

electronìc recordìng, well, of course, that

3129

If

would have to be elimìnated.

MR. JACKSON : Rìght. I just

wanted to tag those hecause rìght now there ìs

no statutory basìs for havLng a recordìng.

HONORABLE C. A. GUITTARD:

Rìght.

PROFESSOR DORSANEO: That' s

down here ìn the bottom. Of course, some

places they do have a recorder so andìf you

dìdn' t have one I guess --

MR. JACKSON: But ìt's under

specìal exceptìons to Government Code 52.

CHAIRMAN SOULES: The

recorder's fee. Okay. I gotcha. Thank you.

Anything else? Elaìne Carlson.

PROFESSOR CARLSON: I have had

several j ustìces out of the Houston court of
Appeals express concerns over subsectìon (c)

and ìts faìlure to expressly address the

authorìty of the appellate courts to act when

the faìlure to fìle the record ìs due to a

dìlatory or a nondìlìgent court reporter and
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wondered whether we were just -- I notìce the

explanatìon does address that and just for the

record would 1 ìke to know are we relyìng upon

the ìnherent contempt power of those courts,

or those j ustìces asked me to communìcate or

ask whether there was any thought to puttìng

some teeth ìn other alternatìve methods of

enforcìng preparatìon of the record such as a

negatìve slìdìng scale for the court reporters

of the lìke. They expressed a fear that an

ìnordìnate amount of court tìme mìght be spent

ìn tryìng to track down the record ìT there

was no real ìncentìve for the reporters to

tìmely prepare the record.

PROFESSOR DORSANEO: It says

"to make an appropr ìa te order."

HONORABLE C. A. GUITTARD: I

thìnk that that's a poìnt well taken. Our

commì ttee, perhaps you wìll recaLl, consìdered

what do you do ìn the case of the reporter who

doesn' t prepare the record?

Well, what do you do now? I don' t know.

I thìnk the suggestìon has consìderable merìt

as to how you deal wì th recalcìtrant or

unavaìlable reporters. Our commìttee didn't
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attempt to deal wìth that, and ìf anybody has

a good suggestìon about that, I thìnk we ought

to cons ìder ì t.

CHAIRMAN SOULES: And thìnk

about that for the next 10 mìnutes whìle we

gìve the court reporter a break.

(At thìs tìme there was a

recess, after whìch the proceedìngs continued

as fol lows: )

CHAIRMAN SOULES: Okay. We

were goìng to use that tìme to thìnk about

what?

HONORABLE C. A. GUITTARD:

About the rest of Rule 56, I think, and see ì f

anybody had any suggestions about it~

CHAIRMAN SOULES: Okay. Let' s

go to work.

HONORABLE C. A. GUITTARD: Are

there any othersuggestìons wì th respect to

proposed Rule 56?

CHAIRMAN SOULES: Are there any

other suggestìons now then wìth proposed

rule --
MS . DUNCAN: 56.

CHAIRMAN SOULES: -- 56 on
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page 271 Or 57 on page 28.

HONORABLE C. A. GUITTARD:

Well, i wìll explaìn 57.

MS. DUNCAN: Well, hold on on

56.

CHAIRMAN SOULES: Okay.

has got somethìng on 56.

MS. DUNCAN: As Judge Guì ttard

poìnted out earlier the 120 days only works in

Sarah

certain types of cases, and we may want to say

ìnstead of a specìfìc tìme deadlìne, date

deadl ìne, we mìght want to say "on expiratìon

of an approprìate tìme. fl

HONORABLE C. A. GUITTARD: I

thìnk we need to consìder ìn our committee

some varìatìon of that tìme. I thìnk we would

want to change ìt on ìnterlocutory appeals.
I f we have electronìc statement of facts that
would depend, and of course, we don' t have

any. That's another questìon, but I thìnk we

ought to reconsìder that, and the adoptìon of

thìs rule as ìt stands would be without

prej udice to any modìfìcatìon of that kìnd.

CHAIRMAN SOULES: Are you

sayìng that you're goìng to draft somethìng
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that would change the appellate timetable for

an electronìcally recorded statement of facts?
HONORABLE C. A. GUITTARD: I'm

sayìng that would change

would not change ì t.

CHAIRMAN SOULES: Okay.

as ìt ìs now ìt

Tha t' s

what we are votìng on.
HONORABLE C. A. GUITTARD: But

the poìnt ìs how soon does the clerk start the

process of ìnquìrìng? It's not a questìon of

j urìsdìctìon of the appellate court or
anythìng i ìke that, but how soon does the

clerk get ìn touch wìth the people down there

and say "Get thìs thìng up there." If ìt was

an electronìc statement of facts maybe he

ought to do that a lìttle sooner. See what I

mean?

CHAIRMAN SOULES: I do. Sarah

Dunc.an.

MS. DUNCAN: As I read

subdìvìsìon (c) ìn the context of the new

scheme ìt does change the tìme for fil ìng a
statement of facts ìn an ìnterlocutory appeal

or electronìc statement of facts.
HONORABLE C. A. GUITTARD: It
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does as wrìtten?

MS. DUNCAN: Because there ìs

no-- there ìs no tìme lìmìt now. It's up to

the appellate court and the court reporter as

to when thìs statement of facts wìll be fìled

ìf I am understandìng what we have done

correctly.
HONORABLE C. A. GUITTARD:

Well, adoptìon of thìs rule here now would be

wì thout prej udìce and consìderatìon of that.

Professor Carlson ìs workìng on a rule wìth

respect to ìnterlocutory appeals and should

consìder that ìn connectìon wì th that. Okay?

MS. DUNCAN: But ìn answer to

Luke's questìon I thìnk thìs does change the

tìme for fìlìng statement of facts, statements

of fact , ìn cases ìnvolving electronic records

because now we have got a presumptìve 120

days --
HONORABLE C. A. GUITTARD:

Rìght.

MS. DUNCAN: for fìlìng.

Rìght.

HONORABLE C. A. GUITTARD:

I f adopted now, ì t would say the same

tìme as any other record. Okay.
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CHAIRMAN SOULES: And that' s

basìcally what the Supreme Court has fìnally

saìd.

PROFESSOR DORSANEO: But for
the ìnterlocutory or the accelerated appeal we

are goìng to need to change that 120 days

probably to 30.

HONORABLE C. A. GUITTARD: Yes.

CHAIRMAN SOULES: Okay.

Anythìng else on Rule 56, pages 27 and 28?

Okay. wì th those changes, al 1 ìn favor

show by hands.

Those opposed? That's unanìmous ìn

favor.
HONORABLE C. A. GUITTARD: The

next ìtem ìs Rule 57, the docketìng statement.

Now, sìnce the appellate court wìll not have a

record untìl sometìme after the notìce of

appeal ìs f ìled they need ìnformatìon about

the appeal, ìncludìng the names of all the

partìes and so forth, as soon as they can get

ìt, and thìs rule wouldrequìre the appellant

to provìde that ìnformatìon and then would

permì t the other partìes to supply addì tìonal

ìnformatìon.
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SUbdìvìsìon (a), "Upon receìpt of the

notice of appeal the clerk shall send to the

appellant a docketìng statement form whìch

shall ìnclude a request for the followìng

ìnformatìon." NOW, before we get ~nto the

specìfìcs of the ìnformationI thìnk the

commì ttee should consìder alternatìves here.

One ìs that the appellant as soon as the

notice of appeal ìs fìled shoUld simply fìle

thìs docketìng statement wìth the ìnformatìon

required in the rule without receìvìng any

notìce or form from the .appellate court.
As drawn ìt would require the appel late

clerk ìn order to regularìze thìs and make

unìform thìs practìce would send out to the

appellant a form whìch the appellant would

fill out and then return as provided here. So

I thìnk the commìttee ought to make -- ought

to consìder whìch way they go on that.

i wìll proceed then wìth the provìsìons

of the rule ,the specìfìc provisions, the

specìfìc ìnformatìon requìred. "(1), ìf the

appellant fìling the statement ìs represented

by attorney, the name of the appellant fìlìng

the statement, names, addresses, and
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telephone, telecopìer numbers, state Bar of

Texas ìdentìficatìon number of the appellant' s
attorney ìn charge and of one other attorney

to receìve copìes of papers ìf so desìgnated

by the attorney ìn charge."

Second, "If the appellant fìlìng the

statement ìs not represented by an attorney,
the name, address, and telephone number of the

appellant; (3), the date the notìce of appeal

was filed ìn the trial court." That' s, of

course, a crucìal date.
" (4), the date of the judgment or other

order appealed from as sìgned; (5), the date

of fìlìng of any motìon for new trìal, motìon

to modìfy the judgment, request for fìlìng of

facts, or motìon to reLnstate. ff All of those

events would affect the appellate tìmetable.

" (6), the names of all other parties to

the trìal court's judgment, the names,

addresses, telephone number, telecopìer number

of theìr attorneys ìn charge ìn the trìal

court; (7), the names, address, and telephone

number of any party to the trìal court' s

judgment other than appellant not represented

by an attorney, and ìf the address and
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telephone number is not known, that the

appellant has made a dìl ìgent ìnquìry but has

not been able to dìscover the address and

telephone number; (8), the general nature of

the suì t, personal ìnj ury, breach of contract,

temporary ìnj unctìon, et cetera, and whether

the appeal should be advanced for submìssìon

or ìs accelerated pursuant to Rule 42 or other

rules or statutes.
U(10), whether a statement of facts has

been requested; (11), whether appellant

ìntends to seek temporary or ancillary relìef

pendìng the appeal; (12), the date of fìlìng

of any affìdavìt of ìnabìlìty to pay the costs
of appeal, the date of notice of the

affìdavìt, the date of any order overrulìng

the contest; (13), any other ìnformatìon

required by the court of appeals.

" (B), wìthin ten days after receivìng the
docketìng statement form the appellants have

fìled and served the docketìng statement.

"(C), any party may fìle a supplemental

statement supplementìng or correctìng the

docketìng statement."

Mr. chaìrman, wì thout regard
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to -- wì thout prej udìce to a subsequent

consìderatìon of addìtìonal ìtems to be added

to the docketìng statement I move the adoptìon

of thìs proposal.

CHAIRMAN SOULES: Okay. May I

ask a questìon? Is thìs ìntended ìn any way

to be a j urisdìctìonal ìssue?

HONORABLE C. A. GUITTARD: No.

PROFESSOR DORSANEO: No. It's

admìnìstratìve only.
HONORABLE C. A. GUITTARD:

Absolutely not.
CHAIRMAN SOULES: And do we say

that?
PROFESSOR DORSANEO: The ìdea

of having the notìce of appeal contaìn the

mìnìmal thìngs that ì t contaìns and the

docketìng statement as a separate and dìstìnct

ìtem ìs meant to demonstrate that.

CHAIRMAN SOULES: Do we s.ay

that?
HONORABLE C. A. GUITTARD:

Well, I guess maybe we -- ìf that's unclear,

maybe we ought to say ì t.
CHAIRMAN SOULES: I thìnk we
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ought to say ì t..

HONORABLE C. A. GUITTARD: All

r ìght .

MS. DUNCAN: Can' t we just say

as a fìnal sentence what you just saìd, Luke?

CHAIRMAN SOULES: Anywhere you

want to put ìt as long as --

MS. DUNCAN: "The docketìng

statement ìs not jurìsdìctìonal, but ìs

ìntended for admìnìstratìve purposes only."

PROFESSOR DORSANEO: Put that

ìn (d).
HONORABLE C. A. GUITTARD:

Okay.

CHAIRMAN SOULES: And then the

other questìan,I realize ìn (5), in 57 (a) (5)
on page 29, there has been probably an effort

to ìdentìfy all post-trìal motìons that mìght

extend the trìal court's plenary power.

HONORABLE C. A. GUITTARD:

Rìght.

CHAIRMAN SOULES: I don' t know

whether ìt ìs comprehensìve. For example,

suppose we call thìs, what we fìled, a motìon

to amend the judgment or a motìon to correct
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the judgment.

HONORABLE C. A. GUITTARD:

Motìon to modìfy.

CHAIRMAN SOULES: Is ìt?

PROFESSOR DORSANEO: Yeah..

HONORABLE C. A. GUITTARD:

Yeah.

PROFESSOR DORSANEO: Part of
what's goìng on here ìs that we changed Rule

329 (b) to use the word "modìfy" only to

encompass everyone of those serìes of words.

CHAIRMAN SOULES: Ok a'Y . The

onlythìng, what I would suggest and ìt may

not be worth doìng, ìs to say "or other motìon

extendìng the trìal court's plenary power."

HONORABLE C. A. GUITTARD:

don' t have any objectìon to that.
I

PROFESSOR DORSANEO: No. I

don' t eìther.

HONORABLE C. A. GUITTARD: Are

we concerned wì th the court's plenary power or

wìth the appellatetìmetable here? it' s the
same concept, of course, but I would thìnk ìt

would be more approprìate to say "any other

motìon that would affect the tìme for fìlìng."
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CHAIRMAN SOULES: Whatever.

HONORABLE C. A. GUITTARD:

Okay.

CHAIRMAN SOULES: Whatever ìs

the best way to sayìt. Just so we get

comprehensìve ìnclusìon of whatever the

nature --
HONORABLE C. A. GUITTARD:

any other motìon that would affect the

appellate tìmetable. ff

CHAIRMAN SOULES: That would

" Or

extend the tìme -- pardon?

MS. DUNCAN: Just say perfect.

CHAIRMAN SOULES:

t ìme to per feet the appeal"?

MS. DUNCAN: I would prefer to

say "that could affect the appellate

"Extend the

tìmetable. "

MR. MCMAINS: The only thìng

that perfects the appeal ìs the notìce of

appeal, .and that's what prompts the docketing

sta tement. I mean, I don' t know why you are

worrìed about puttìng ìn there thìngs about

extendìng the tìme to perfect the appeal.

CHAIRMAN SOULES: Well,
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suppose --
MR. MCMAINS: But ìt's only for

admìnìstratìve purposes. I mean, ìf that's

wha t you are say ìng ìn there, I mean, I don' t

know that it makes really makes any

dìfference one way or the ather.

CHAIRMAN SOULES: Wel I, I thìnk

57(a) (5) ìs there to ìnform the clerk whether

there has been anythìng post-trial that

extended the tìme for perfectìng the appeal or

extended the plenary power of the court.

HONORABLEc. A. GUITTARD: "Or

any other matter that could affect the tìme

for fìlìng the notìce of appeal or perfectìng

the appeal, 11 tìme for perfecting the appeal.

CHAIRMAN SOULES: Okay. Tha t' s

fìne. Those are the only problems I had.

Rusty McMaìns.

MR. MCMAINS: Well, you are

lookìng at ìt from the standpoìnt of you want

to gìve the clerk ìnformatìon ìn case the

notìce of appeal comes ìn, you know, lìke 90

days after the judgment ìs sìgned, but what

happens ìf the notìce of appeal comes ìn the

day after the judgment ìs sìgned? You don't
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have to fìle all of those thìngs yet, and so

all I am wonderìng about ìs why -- the tìmìng

here ìs that once you get the notìce of appeal

receìved then you are supposed to go ahead

and -- the clerk theoretìcally ìs goìng to

send thìs out.
HONORABLE C. A. GUITTARD: Yes.

MR. MCMAINS: And you are then

supposed to answer thìs. Well, you haven' t

done any of thìs stuff yet, and ìt says that

you have to do ìt -- you are supposed to do ì t

wì thìn -- send ì t back wìthìn 10 days after he

sends ì t out to you. So basìcally, I mean,

you could basìcally be 15 days out from the

judgment. You could even be 15 days out from

the verdìct and not have a judgment ìn realìty

because you could have a premature notìce of
appeal. I assume you haven' t done away wì th

that eìther. So, I mean, I am just -- agaìn,

I know it's for adminìstratìve purposes, but I

am wonderìng why do we have a tìme lìmìt that

kìnd of assumes that everybody ìs waì tìng

untìl the last mìnute, whìchmay be a

legì tìmate assumptìon, but ìt' s frequently not

the case when people frequently fìle theìr
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appeal bonds rìght after the fact, just so

they don' t forget ìt.

CHAIRMAN SOULES: It says II the

filìng of any motìon." I mean, I don' t th~nk

you have to go back and amend thìs ìf you fìle

them later, but maybe you do. You had your

hand up, Ken, and then I will get to Sarah.

Ken Law.

MR. LAW: I f I understand Rusty
correctly, one of the reasons thìs ìs

ìmportant to us ìs you know that the appellate

courts try to confer jurìsdìctìon. They don' t

necessarìly try to run ìt off, and the trend

ìs, of course, ìf anybody has trìed to ìnvoke

the jurìsdìctìon at the appellate court, we

want to docket ì t fully. We want to deal wì th

ì t ful ly and notìce everybody fully, and ì f
ìt's a dìsmissal because the notìce ìs fìled

late, then we want everybody to know, and

that's why ìt' s admìnìstratìve ìn nature, and

my suggestìon ìs ìt has no procedural value at

all other than that.

The 10 days ìs exactly what you saìd. We

are all I ìke that. We have got to have a

deadl ìne. You ought to come ìn on Thursdays
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and Frìdays when ìt's tìme to fìle motìons for

rehearìng and ìt' s the last day around our

court. I can' t let anybody 0 f f because they

just pour ìn, and the dìstrìct clerks get a I I
theìr fìlìngs, you know, at 5: 00 0' clock or
4:45. It's just the nature of the busìness.

We need some sort of -- and there's real ly no

penalty for faìlure -- I hate to mentìon that

but --
MR. MCMAINS: No. I understand

tha t.

MR. LAW: In show cause

remedìes, you know, the court has some common

law or whatever type authorìty to ìnvoke.

CHAIRMAN SOULES: Sarah Duncan.

MS. DUNCAN: I was just goìng

to say that ìn the event of the sì tuatìon

Rusty has posì ted ìf somebody wants to they

just fìle a supplemental statement. If the

court wants one, they ask for one. I don' t

thìnk that thìs presumes these thìngs have

been fìled. It's just that ì f they have been,

the clerk would lìke to be ìnformed of those

fìlìngs.
HONORABLE C. A. GUITTARD: But
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subdìvìsìon (c) says "Any party may fìle a

statement supplementing or correctìng the

docketìng statement." So that would allow any

addìtìonal ìnformation to be supplied ìn that
fashìon.

MR. MCMAINS: I understand.

Now you get to the other questìon of, okay,

you have a rule. You have saìd ì t' s for
admìnìstratìve purposes only. It doesn' t have

any other effect, and there appears to be,

therefore, no enforceabìlìty requìrìng that ìt

be returned. So what happens ìf everybody

just ìgnores ìt?

MR. LAW: You get a nasty

letter.
MR. MCMAINS: You have pìssed

o.ff the clerk.

Well, yeah.

HONORABLE C. A. GUITTARD:

Or perhaps the case could be

dìsmìssed for want of prosecutìon ìf you don' t
fìle the docketìng statement. I don't know.

CHAIRMAN SOULES: Maybe they

eat up 10 mìnutes of your oral argument

talking to you about ìt.

MR. MCMAINS: No~ I mean, I am



3148

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

just tryìng to be realìstic about this. I

mean, ìf thìs ìs ìnformatìon that the clerks

need to have and ì t makes sense that ì t ìs,
s ìnce they don' t have the record yet.

MR. LAW: And you know, I

sympathìze wìth what Sarah saìd awhile ago. A

lot of us are tryìng to be user-frìendly, and

ìn my partìcular case I used to practìce law,

and I hated to see federal court come to me

always knowìng I was going to get battered or

beat at the court or clerk's door, and thìs ìs

more of that user-frìendly stuff, and we don' t

need another penalty to impose on anyone, and

generally nearly all attorneys and even pro se

people, when they get a letter sayìng we have

got to have thìs, they help us out.
HONORABLE C. A. GUITTARD:

Mr. Chairman, I would like to calIon Ken Law

to express hìs vìews as to whether the

docketìng statement should be ìn response to a

form sent out by the clerk or whether the

appellant should have the duty to fìle a

docketìng statement wìth all of thìs

ìnformatìon in it ìmmediately after he fìles

the notìce of appeal. Ken, would you --
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MR. LAW: Yes, sìr. Thank you,

your Honor. I apprecìate the consìderatìon of

the commìttee ìn the rule that allows, of

caurse, 14 ìntermediate appellate courts, and

what we are really doing here ìs feeding a

computer, and eight of us are all on the same

system, but some are on dìfferent systems;

therefore, they may want to add some requests

to the docketìngstatement.

And the second thing is, of courser that

would mean -- ìt would necessarìly mean we

wìll have to send ìt out once we a

copy of the notìce of appeal, and d
really prefer to be ìn charge

than requìrìng attorneys or

or whoever to keep the stack

get changed, ìf I understood yoursta
correctly, Judge. We would just pre to

maìl ì t out when we had notìcebecause we may

make' some modìfìcatìons. We may drop Some

things. We may add SOme thìngs.

HONORABLE C. A. GUITTARD:

Well, then you would just as soon have ì t the
way ìt stands here?

MR. LAW: Yes, sìr. BecaUse ìt
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leaves the door open for each appellate

dìstrìct to add or take away ìf they want to.

HONORABLE C. A. GUITTARD: Of

course, if the rule requìred thìs ìnformatìon

~n any event, then the rule ought to provìde

that the appellate court could send out a

request for addìtìonal ìtems, but you would

prefer just to have it just lìke this?

MR. LAW: Yes, sìr. It looks

fìne to me.

HONORABLE C. A. GUITTARDj Very

we 1 i.

CHAIRMAN SOULES: Any

opposìtìon to 57 then?

MS. WOLBRUECK: Mr. Cha ìrman?

CHAIRMAN SOULES: Bonnie

Wolbrueck.

MS. WOLBRUEcK: I just had --

(a), the very fìrst line says "the clerk."

Should that clarìfy whìch clerk? I thìnk ìt

would be helpful if ìt would say "the

appellate clerk."
HONORABLE C. A. GUITTARD: I

thìnk you are rìght. "Clerk of the appellate

court. "
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PROFESSOR DORSANEO:
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Should we

also ìn lìght of Ken's comments say "the clerk

may"? "The clerk of the court of appeals may

say"? Is ìt the case that some courts of

appeals wìll not want thìs admìnìstratìve job?

MR. LAW: That's entìrely

I have haven't talked to all 14 ofpossìble.

them.

PROFESSOR DORSANEO: Do we want

to requìre them to do ìt? Well, probably we

can' t do that.

MR . LAW: Thìs rule ìs ìn the

nature of really what's good for -- ìt's for

our own good.

wantìng ìt.

I can' t ìmag ìne a clerk not

I really can't. So I guess ìt's

just up to the commìttee what you-all thìnk

about requìrìng or not.
good.

It's for theìr own

HONORABLE C. A. GUITTARD:

Well, I guess we can put "may" ìn there. "The

clerk may send to the" -- "the clerk of the

appellate court may send..."

MR. LAW: The onl y th ìng about

that ìs I see Rusty's wheels turnìng about ìt

takes a lìttle of our teeth away and a lìttle
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bìt of the bluff away ìf I have to wrìte a

nasty letter ìf you put "may. fl

CHAIRMAN SOULES: Well, that

would be done because (b) says "wìthin 10 days

after receìvìng ìt the appellant shall

respond. II

MR . LAW: Your Honor, I would

propose that you leave ì t II shall. "
HONORABLE C. A.. GUITTARD: Al i

rìght. We will leave ìt "shall."

MR. LAW: And ìf the clerk

doesn't want to make someone comply strìctly

wìth ìt, then that's theìr decìsìon.

HONORABLE C. A. GUITTARD:

That's rìght.

CHAIRMAN SOULES: Anythìng else

on 57? Mìke Hatchell.

MR. HATCHELL: I h.ave two

comments, Luke.

subdìvìsìon (5).

Fìrst, to your comment about

If we are really tryìng to

encompass wìthìn that subdìvìsìon those

motìons that affect the appellate tìmetable,

the appellate courts have not been able to

figure out what those motìons are, and I think

we would be a whole lot better off referrìng
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to the rules rather than tryìng to globally

descrìbe the motìon, and that could probably

secondly --
HONORABLE C. A. GUITTARD:

Well, M~ke, I woUld suggest that we could

be redrafted.

sìmply add "or any other matter that could

affect the time for perfecting the appeal."

MR. HATCHELL: Well, I don't

want to get ìnto all the cases that have trìed

to construe what a motìon to modìfy ìs, but

they are at a dìametrìcal confl ìct rìght now

unfortunately, and the courts don' t know what

they are. So all I am sayìng ìs ìf you would

re fer enc e the ru 1 e , a mot ì 0 n f ì led und era

rule, that seems to me thìs would be somewhat

surer.

Okay.

HONORABLE C. A. GUITTARD:

I don' t have any obj ectìon to ìt.
MR. HATCHELL: Secondly, I

would 1 ìke to ask Ken to comment about ìn

subparagraph (3) would ìt also aìd your court

ìf subparagraph (3) were to ìndìcate the

manner of fìlìng of the notìce of appeal such

as ìf it were maìled, the date that ìt was

maìled or ìf ìt was--
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MR. LAW: Yes. It would. That

would be helpful ìf we use a maìlbox rule.

MR. HATCHELL: Of course, you

could taìlor that under thìs rule anyway. You

could taìlor the form to ìnclude that

ìnformatìon, but ìt mìght be helpful on a

statewìde basìs. And that's all I have.

CHAIRMAN SOULES: Could you

gìve us some specìfìc language, Mikei for the

suggest ìon on (a) (3) ?

MR. HATCHELL: Well, I would

just put in parenthesìs, "(f) (3), ìf notice of

appeal ìs fìled by maìl, the date the notìce

of appeal was maìled."

HONORABLE C. A. GUITTARD: And

I would suggest say "and ìf by maìl, the date

of maìlìng."

MR. HATCHELL: That's rìght.

CHAIRMAN SOULES: All rìght.

Anythìngelse on 57?

Okay. Is there any oppos ìt ì on to 57 now

as w.e have commented and rewr ì tten?

No opposìtìon. That's unanìmously

approved.

HONORABLE C. A. GUITTARD: Very
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well. The next one then has to do wìth

page 39 wìth respect to Rule 130 (b) ,

success~ve applìcatìons for writ of error.

There ìs a possìbìlity that ìf several

appl ìcatìons are made there or several

motìons for rehearing are fìled there ìs a

problem about when a succeedìng appl ìcatìon

may be made. So thìs rule would provìde, as

on

you see ìt there on page 39, "or wìthìn 10

days after thefil ìng of any precedìng

appl ìcatìon, whìchever ìs the later date."

Make sure that nobody ìs caught wì thout tìme

to fìle that succeed~ng applìcation.

PROFESSOR DORSANEO: I thìnk

the ìdea ìs that ìf you agreed to an extensìon

you could agree -- for theappl ìcation you

co u 1 d a.g r ee you r s elf 0 u t 0 f the a b ìl ì t Y to

fìle a successìve applicatìon.

CHAIRMAN SOULES: wìthout thìs?

PROFESSOR DORSANEO: Yes.

CHAIRMAN SOULES: But wìth thìs

you don't?

PROFESSOR DORSANEO: wìth thìs

you have the 10 days. So what we dìd, ìt used

to be 1 ìke thìs and then we made ì t 40.
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MR. MCMAINS: Rìght.

PROFESSOR DORSANEO:
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Rìght.

Not

real ì z ìng that somebody could agree to extend

the orìgìnal one or could be extended and then

you're too late.
CHAIRMAN SOULES: Okay. Any

opposì tìon to thìs rule?

PROFESSOR DORSANEO: Shouldn' t

be.

CHAIRMAN SOULES: Thìs ìs

130(c). No oppositìon. That's unan~mously

approved.

HONORABLEC. A. GUITTARD:

Okay.

PROFESSOR DORSANEO: 131.

HONORABLE C. A. GUITTARD: 131.

PROFESSOR DORSANEO: Page 40,

41, and 42.

HONORABLE C. A. GUITTARD:

Rìght. I poìnt out that the rules wìth

respect to the brìefs have been ìncorporated

here. In other words, you have poìnts or

ìssues ìnstead of sImply poìnts, that a

summary of the argument would be permì tted,

and there ìs one other matter here that would
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be dìfferent, and that's subdìvìsìon (e) on

page -- no subdìvìsìon --

PROFESSOR DORSANEO: (J) .

HONORABLE C. A. GUITTARD: (J) .

PROFESSOR DORSANEO: On 42. I

guess the fìrst thìng ìs really to remìnd

people that, okay, the appl ìcatìon would look

I ìke -- correct me ì f I am wrong,

Judge -- what already has been voted up for

the br ìefs.

HONORABLE C. A. GUITTARD:

Th at's r ì g h t .

PROFESSOR DORSANEO: Wewould

have parallel language for ìssues presented ìn

lìeu of the poìnt of error language that we

have now, and the same summary of argument

thìng that's already been approved for brìefs

ìn the courts of appeals would be parallel ìn

the applìcatìon.

HONORABLE C. A. GUITTARD:

Rìght.

PROFESSOR DORSANEO: So the

only really new, new thìng ìs thìs (j) on page

42.

HONORABLE C. A. GUITTARD: And
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ìn that connectìon ìt should be remembered

that one of the partìes to the trìal court' s
jUdgment may after ìt gets the opìnìon of the

court of appeals may for the fìrst tìme become

aware that his ìnterest mìght be affected by

thìs appeal, and therefore -- and he ought to

have some r.emedy ìf he opposes ìt. So thìs

would give hìm an opportunìty to fìle an

appl ìcatìon of hìs own ìn the Supreme Court.

So subdìvision (j) would read "Any party

to the trìal court's judgment that has not

appeared ìn the court of appeals may fìle an

ìntervenìng applìcatìon for wrìt of order

opposìng any appellate reI ief he or she deems

adverse to hìs or her rìghts or ìnterest

wìthin the tìme allowed for filìng an

appl ìcatìon or may fìle a response to any

applìcatìon wìthìn the tìme allowed for fìlìng

a response. Such a party may also fìle an

ìntervenìng motìon for rehearing wìthin the

tìme allowed for a motìon for rehearìng or

wìthìn 15 days after receìvìng a copy of any

judgment or opìnìon grantìngsuch relìef."

CHAIRMAN SOULES: Any

opposìtìon to (j) on page 42? Dìscussìon?
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Okay. That's unanìmously approved.

PROFESSOR DORSANEO: Pam has

some.

CHAIRMAN SOULES: I'm sorry. I

dìdn' t see you. Dìd you have your hanrlup,

Pam?

MS. BARON: There ìs stìll a

capacity for waiver in al I of thìs, rìght, I

mean, by not partìcìpatìng ìn the court of

appeals?

PROFESSOR DORSANEO: I thìnk

so.

MS. BARON: They don' t have a

rìght to ask for a permanent relìef at thìs

poìnt other than to complaìn, I supposei of

new thìngs that have developed at the court of

appeals level; ìs that correct?

I mean, thìs ìsn't gìvìng them some new

rìght they wouldn' t otherwise have that wasn' t

procedural?
PROFESSOR DORSANEO: That was

our ìntentìon, that we want to g ì ve them a

procedural mechanìsm for ìntervenìng ìf they

have the rìght to ìntervene, ìf they haven't

already bypassed theìr opportunìty to
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partìcìpate ìn the proceedìng.

MR. MCMAINS: But ìt doesn't

say that.
PROFESSOR DORSANEO: No. But

w.e are not perfect, and we have just saìd ì t

now.

MR. MCMAINS: What I am gett ~ng

at ìs can you put ìn a sentence basìcally

whìch says that this sectìon ìn the rule would

not authorìze the party to ìmprove hìs

posìtìonfrom where he was at the trìal court

judgment? You know, ìt doesn't gìve hìm a

rìght to complaìn of the trìal court judgment

ìf he dìdn't appear ìn the court of appeals?

HONORABLE C. A. GUITTARD: I

don' t thìnk there would be any obj ectìon to

such a provìsìon, would there, Bill?

MR. MCMAINS: That's what you

are talkìng about, ìsn' t ì t, Pam?

MS. BARON: Yeah, ìt ìs.
CHAIRMAN SOULES: I thìnk

ìf -- see ìf this would work to say "you may

fìle an ìntervenìng" ìt's ìn the second

lìne. "You may fìle an ìntervsnìng

applìcatìon for wrìt of error opposìng any
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appellate rulìng that he or she deems adverse

to hìs or her rìghts or ìnterest." Now, what

that's ìntended to mean, I thìnk, ìs appellate

relìef dìfferent from what was ìn the trìal

court.
HONORABLE C. A. GUITTARD:

Yeah.

CHAIRMAN SOULES: So but ìt

doesn't say that.
HONORABLE C. A. GUITTARD: It

wouldn' t permìt hìm to ask for somethìng that

hadn' t been presented before.

CHAIRMAN SOULES: So ìf we saìd

"appellate relìef changìng the judgments of

the lower court" would that work?

MS. BARON: I thìnk thìs ìs

probably okay. I just wanted to make sure I

guess on this record that it doesn' t grant

some new rìghts, but clearly you have waìved

ìt ìf you haven't filed an appeal ìn the court
of appeals ìf you are complaìning about

somethìng ìn the tr ìal court's judgment.

CHAIRMAN SOULES: Unless thìs

resuscìtates ì t.

MS. BARON: Well, rìght.
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MR . MCMAINS : Yeah. And that's

the problem.

PROFESSOR DORSANEO: Maybe we

could say "any appellate relìef ìn the Supreme

Court. "

CHAIRMAN SOULES: I don' t know

what you're talkìng about. You are

complaìning about the appellate reI ìef of the

court of appeals that changes your --

HONORABLE C. A. GUITTARD:

That's right. That's rìght.

CHAIRMAN SOULES: -- trial

court status.
HONORABLE C. A. GUITTARD:

Opposing appellate relìef, well, that wouldn't

ìnclude addìng some complaint of the trìal

court judgment that hasn' t been made. One

questìon I thìnk we ought to consìder here ìs

whether or not the rule that requìres

ass~gnment for a varìant motion for rehearìng

ìn the court of appeals as a predìcate for an

applìcatìon for wrìt of error should apply to

thìs.
Now, ì f thìs party that doesn' t thìnk

he'S affected -- of course, he could file a
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motìon for rehearìng ìn the court of appeals

ì f he wakes up ìn tìme, and I thìnk we ought
to consìder whether a motìon for rehearìng

should be requìred as a predìcate for thìs

kìnd of ìnterventìon. I f that's true, then we

ought to provìde ìn connectìon wìth the motìon

for rehearìng that he could appear at that

tìme, but I don' t know ìf that would be

necessary. He could ìn any event, but ìf you

assume that this fellow ìs taken by surprise,

maybe you ought not to h.ave to do that. So as

ìt stands here he wouldn't be requìred to.

CHAIRMAN SOULES: Partìes

appearing ìn the court of appeals do not have

to fìle a motìon for rehearìng ìn order to

brìng forward an applìcation. I thìnk we

ought to just treat everybody the same, don' t

make any exceptìons.

MR. MCMAINS: Yes, they do.

Don't they?

HONORABLE C. A. GUITTARD: Yes,

they do.

MR. MCMAINS: Yes. You do have

to fìle on that motìon for rehearìng.

PROFESSOR DORSANEO: Yeah. We
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do. We went back to that.

HONORABLE C. A. GUITTARD: We

decìded to -- yeah. I remember Rusty's

argument that sent us back on that part.

PROFESSOR DORSANEO: Well,

maybe we should work on thìs interventìon

paragraph a tìny bit more because who we are

trying to protect ìs somebody who has not

appe.ared ìn the court of appeals and who

dìdn' t have an opportunìty to oppose the

appellate relìef that was awarded to someone

who's become an adversary.

HONORABLE C. A. GUITTARD:

Wel l, anybody that's part of the trìal court' s

judgment would have had an opportunì ty, I

That would rule everybody out.

PROFESSOR DORSANEO: We almost

have to go back to Rule 74 to look because we

say -- the way ì t would work under Rule 74 now

suppose.

ìs ìf you are a party to the trìal court' s
judgment then you f ìnd out what's go ìng on

when the brìefing process starts, and you

should be provìded a copy of a brief which you

ought to be able to read, and ìt ought to

ìndìcate that there ìs some reI ìef that ìs
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sought agaìnst you or that would affect you.

It's possìble that ìt wouldn't and that you

wouldn' t be made an appellee or cross-appellee

and that the court of appeals would just do

somethìng on ~ts own.

MR. MCMAINS: Yeah.

PRO.FESSOR DORSANEO: And I

guess it's that last thìng that we are tryìng

to guard agaìnst here, but only that last

thìng.

MR. MCMAINS: But don' t the

rules requìre that the clerk send a judgment

of the court of appeals, the opìnìon and

judgment, to al i parties to the trìal court

judgment?

HONORABLE C. A. GUITTARD: Yes.

PROFESSOR DORSANEO: Yes.

MR. MCMAINS: So, I mean, I

understand you're saying that, wel i, that's

not enough notìce, but ìn real ìty why ìsn' t
that enough notìce?

CHAIRMAN SOULES: I thìnk ìt

ìs. Sarah DUncan.

PROFESSOR DORSANEO: That' s

when you are allowed to ìntervene ìf you get
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thìs and you say "What? "

MR. MCMAINS: Well, I know, but

what I am gettìng at ìs ìf you do that then

why don't youfìle a motìon for rehearìng, and

you are just a regular petìtìoner because ìf

you dìdn' t have any complaìnt to the origìnal

trìal court judgment you dìdn' t have to do

anythìng ìn the court of appeals anyway, and

ì f they change ìt and affect you and that' s

the f ìrst tìme ì t shows up, then you are just
an ordinary petìtioner. I mean, you have a

rìght to make a motìDn for rehearing and say

II I don' t 1 ìke what you dìd to the judgment. II

PROFESSOR DORSANEO: We have to

say that ìn the motìon for rehearìng part

because ìt' s not altogether clear to me any

party affected by the judgment ìs allowed to

fìle a motìon for rehearìng.

CHAIRMAN SOULES: Okay. S.arah

Duncan.

MS. DUNCAN: Maybe I am off

base on thìs. I thought thìs was sìmply a

holdover from the notìce of appeal that we

rej ected, that beìng that only those people
who were named ìn the notìce of appeal were
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appellants and appellees. Now that we have

rej ected the concept o~ basìcally every appeal
be~ng an appeal i ìmìted to those parties named

ìn the notìce of appeal I just don' t thìnk

thìs ìs a problem ìf everybody ìs a party to

the appeal unless and untìl they are

dìsmìssed, and ìf anybody wants to do anythìng

to protect their rights, they need to do ìt ìn

a tìmely fashìon, whatever that ìs, and I

just -- I don' t see the need for an

ìnterventìon procedure ìf everybody ìs already

ìn. I mean, how do you ìntervene ì f you are

already a party?

PROFESSOR DORSANEO: Well, call

ìt somethìng else, but stìll you need to tell

somebody that they can do somethìng.

MR. MCMAINS: Well, if the

explanatìon that ìs gìven ìn thìs rule -- the

explanatìon that' s g~ven ìn thìs rule does

suggest that somehow they were not partìes to

the appeal, and I thìnk that ìs, therefore, a

holdover to what has now been rej ected as
beìng a way of lìmìtìng who the partìes to the

appeal are. So I thìnk that the purpose for

thìs really doesn't exìst once you have
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rej ected that notìon.
MS. DUNCAN: Rìght.

MR. MCMAINS: Isn't that rìght,

Mìke?

MR. HATCHELL: Yes. Well, I
mean, thìs agaìn gets back to a phìlosophìcal

debate that we have among some of us as to

whether or not there can be someone who's not

a party to an appeal. I mean, e ìther you are

an appealìng party or you are an appellee. I

mean, if you haven' t been aggrieved by the

judgment you are an appellee, and the problem

I have wì th thìs ìs the notìon ìn thìs rule ìs

that, okay, ìt gìves SOme sort of notìon to

the -- or val ìdì ty to the concept that, number

one, ì f I am a party aggr ìeved by the judgment

and I dìdn' t appeal, that somehow or another

when the judgment ìs ìssued out of the court

of appeals I get to do somethìng.

Okay. Well, now we all know that that' s
not rìght, and secondly, ìf you want to

protect somebody who generally thought he

wasn' t ìnvolved ìn the appeal but the court of

appeals does somethìng bad to hìm, whìch can

happen, they get notìce of the judgment, and
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they have -- and they then are an aggrìeved

party and are entitled to fìle a motìon for

rehearìng, and ìn my judgment must f ìle a

motìon for rehearìng in order to proceed

further ìn the Supreme Court. So what ì.s the

use or utìlìty of thìs rule other than to just
really look like we are creatìng a class of

partìes who can just do nothìng untìl the

Supreme Court level and then come runnìng ìn

and get reI ìef.

PROFESSOR DORSANEO: Well, I

don' t know ì f I am speakìng for anybody other

than myself, but not to spend a lot oftìme on

thìs, but ìf that's what everYbody thìnks,

that's acceptable. We wìll just wìthdraw thìs

( j ) .

HONORABLE C.. A. GUITTARD:

Ye a h.. I agree..

PROFESSOR DORSANEO: And hope

that people are smart enough to real ìze that

they can fìle a motìon for rehearìng even

though they have fìled nothìng before and that
they must ìn order to fìle an applìcatìon,

whìch they can do.

CHAIRMAN SOULES: My mìnd
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doesn' t have that just as clear as yours,

Mìke.

HONORABLE C. A. GUITTARD: The

problem seems to be, as Mìke and Sarah

suggested, goes back to the orìgìnal

phìlosophìcal problem thatìf the appellant

doesn't really attack the trìal court's

judgment in a manner that would affect some

other party to the judgment, and should he

have to hìre a lawyer to monìtor all phases of

the appeal and keep up wìth ìt just as ìf hìs

ìnterests were vìably affected all along?

Must he just assume that the appellate court

mìght rule against him even though the

appellant doesn't ask the court to rule

agaìnst hìm?

That's the phìlosophical basìs for thìs,
and under thìs proposal if he ìs ìn that

posì tìon and the court of appeals rules

agaìnst hìm ìn a manner that the appellant

hasn' tasked hìm to do then he ought to have
some -- then perhaps a motìon for rehearìng ìs

not an adequate remedy. Maybe ìt ìs. If ìt

ìs consìdered adequate remedy then thìs ìs not

needed.
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I thìnk what we

were tryìng to say ìs that -- or what our

opposìtìon to ìt is, ìs that ìf the ìntent ìs

not to be able to get any -- to modìfy the

trìal court judgment, I mean, that's why

theoretìcally these people are not partìes.

Th.ey are satì.sfìed wì th the trìal court

judgment, even though ìt may be part ìally
adverse to them but maybe they are satisfìed

overall. Then obvìously ìf the court of

appeals judgment -- the fìrst tìme that they

are goìng to be affected ìs ìf the court of

appeals judgment -- and nobody cares whether

they are readìng the brìefs or not, but ìf the

court of appeals judgment says somethìng that

adversely affects them more so than the trìal

court judgment dìd, they clearly have a rìght

to fìle amotìon for rehearìng, and they

haven't waìved aoythìng by not havìng

complaìoed of ìt before.

PROFESSOR DORSANEO: They also

have a short perìod of time to do ìt ìn.

MR. MCMAINS: I don' t dìsagree

wìth that.
PROFESSOR DORSANEO: And they



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3172

are not goìng to be lawyers. They are goìng

to be people.

HONORABLE C. A. GUITTARD: They

haven' t hìred a lawyer.

MR. MCMAINS: I 1 ìke the rule
of exclusìon there. They are goìng to be

human, huh? Is that what you are sayìng? Not

anìmals.

CHAIRMAN SOULES: All rìght.

So --
MS. BARON: Luke? Luke?

CHAIRMAN SOULES: What

everybody ìs assumìng here or what they know

ìs that ìf the court of appeals judgment

affects a party who has not partìcìpated ìn

the appeal at all, just been gone except for

receìvìng copìes of papers from the partìes

and copìes of orders and judgments and notìces

from the court, that's all they have done, and

then they f ìnd out that they have been

prej udìced by the court of appeals judgment

they can then become actìve ìn the appeals.

Everybody says that? I don i t thìnk that's all

that clear.

MR. MCMAINS: Yes. I don' t
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thìnk there ìs any questìon about that.
MR. LATTING: Why don' t we say

so ìf ìt's not clear?

CHAIRMAN SOULES: Then and

tha t' s f ìne . Maybe that's another

way -- where do we say that? Sarah, where do

we say that?

MS. DUNCAN: We say "any party

desìrLng a rehearing of any matter determìned

by a court of appeals or any panel thereof

must fìle a motìon for rehearìng" ìn Rule

100 (a). That's any party of any matter.

PROFESSOR DORSANEO: We better

say "any party to the trìal court's fìnal

judgment. "

CHAIRMAN SOULES: That's f ìne .

MS. DUNCAN: That's fìne.

MS. BARON: Luke?

CHAIRMAN SOULES: Pam. Excuse

me. Pam Baron.

MS. BARON: I thìnk the

equì tìes here are not as ghastly as people

thìnk, and ìt' s really a quest ìon of whether

you have to get a lawyer wì thìn the f ìrst 30
days of gettìng the court of appeals judgment
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or the fìrst 60 days . You are still going to

have to get a lawyer to look at the judgment

to know whether you are adversely affected,

but you have got 15 days to fìle your motìon

for rehearing, and a lawyer will know you have

15 days ìn whìch to fìle a motion for

extensìon to file your motìon for rehearìng.

Eventually a lawyer ìs goìng to have to look

at t h ì.s ì f you can i t tell on t h ef ace of ì t

that you have been adversely affected. it' s

not a questìon of avoìdìng lawyers. It's a

questìon of, you know, do you have to get them

ìn 30 days or 60 days, but you are stìll goìng

to have to do ìt to get the applìcatìon fìled.

CHAIRMAN SOULES: As long as we

say "any part of the trìal court's judgment"

like you saìd there so that ìt' s clear anybody

can jump ìn any tìme they feel 1 ìke they need

to, ìt's no problem.

PROFESSOR DORSANEO: Okay.

move to amend RUle 100 that's not ìn thìs

package by makìng ì t clear that not just a

party to, quote, "the appeal" but a party who

I

has been a party all along and who therefore

ìs also a party to the appeal can move for
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rehear ìng .

MR. LATTING: Second..

CHAIRMAN SOULES:

Any opposìtìon to that?

MR. MCMAINS: Wel I, aga ìn, we

Seconded.

are not lookìng at that rule right ìnfront of

us, but the problem I have ìs that when you

say that any party may raìse any matter to the

court of appeals ìf you are doing that

permìss ì vely, that's not true to modì fy the

tr ìal court's judgment ìn theìr favor ì f they

haven' t prevìously partìcìpated ìn the court

So I am not

PROFESSOR DORSANEO: Any party

could have already waived ìt, too. Anyone who

was there could have waìved ìt by not bavìng a

of appeals.

poìnt of error. So I donlt thìnk we need to

make that say that. Okay. I don' t thìnk

there ìs any suggestìon that you have orìgìnal

rìghts for the fìrst tìme, okay, on rehearìng.

Because ìt's well-establìshed that that's not

so.

CHAIRMAN SOULES: Okay. All ìn

favor of what Bìll just suggested hold up your

hands, please.
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MR. MCMAINS: Does that include

retractìon of (j)?
PROFESSOR DORSANEO: 0 f (j).

CHAIRMAN SOULES: 15. Those

opposed? There ìs no one opposed, so that
wìll be unanìmous that you are goìng to

wìthdraw (j) and correct -- and fìx Rule 100

as you suggested.

PROFESSOR DORSANEO: Next one,

137 on 43.

HONORABLE C. A. GUITTARD:

waìt. And the rest of Rule 131 then ìs

approved; ìs that correct?

MS. BARON: I'm sorry. What?

Rule 131?

HONORABLE C. A. GUITTARD:

Yeah.

MS. BARON: I have one comment.

HONORABLE C. A. GUITTARD: Al i

rìght.
MS. BARON: In subsectìon (c)

on statement of the case , and thìs ìs
somethìng that I thìnk maybe the subcommìttee

could thìnk about, but the example ìn there,

thìs ìs a suìt for damages ~n excess of $ 1,000
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for personal ìnj urìes. That ìs not a good

example. It's not ìnformatìve. It's not
useful, and when people put that ìn theìr

brìef ìt doesn't help the court at all. So

maybe just puttìng a dìfferent example ìn

there mìght ìmprove the qualìty of brìefs.

HONORABLE C. A. GUITTARD: Very

well. Now, we didn't undertake to change

tha t, of course, you understand..

MS. BARON: Rìght.

HONORABLE C. A. GUITTARD: But

ì f you want to propose an amendment I thìnk we

would probably consider ìt.
MS. BARON: Okay. Well, I wìll

try to thìnk of a better example.

MR. MCMAINS: Why don' t we put

the example ìn the comment or somethìng as

opposed to ìn the rule?

MS. BARON: Or just take the

example out.

MR. MCMAINS: We don' t ever

have any examples anywhere eLse ìn the rules.

HONORABLE C. A. GUITTARD: I

don' t see any problem in strìkìng the example.

MS. BARON: Okay. I would go
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for that.
CHAIRMAN SOULES: Anybody want

to retaìn the example? No one does, so ìt

goes as far as our recommendatìon to the

Court.

Anything else on 13 I? Okay. Anyone

opposed to 131 then as ì t now stands wì th the

changes we have recommended? If not, there

beìng none, it's unanìmously approved.

HONORABLE C. A. GUITTARD: Very

we II . Then we next go to 137. In Rule 74 we

provìded for a reply by the appellant ìn the

tìme and so forth, and there has been no

prevìous rule on that. Lìkewìse, ìn the court

of appeals -- ìn the Supreme Court we are

provìdìng here ìn Rule 137 on page 43 that the

petìtìoner may fìle a brìef ìn reply to the

respondent'sbrìef confìned to the ìssues and

poìnts ìn the applìcatìon of wrìt of error.

liThe petìtìoner's brìef ìn reply shall

not exceed 25 pages ìn length, exclusìve of

pages contaìnìng the table of contents, ìndex

of authorìtìes, reply poìnts, or ìssues, and

any addendum containìng statutes, rules i

regulatìons," or the 1 ìke. That's the same as
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we have approved wìth respect to the reply

brìefs ìn the court of appeals.

CHAIRMAN SOULES: Any

opposìtìon?

MR. MCMAINS: What rule ìs ìt?

I'm sorry.
PROFESSOR DORSANEO: 137 on

page 43.

MS. BARON: I just have a

questìon.

CHAIRMAN SOULES: Pam Baron.

MS. BARON: Neìther of these

rules have a suggested time for fìlìng;ìs
tha t correct?

MS. DUNCAN: No. 74 does.

PROFESSOR DORSANEO: Yeah. 74

does have a tìme.

MS. BARON: 74 does? okay.

CHAIRMAN SOULES: Where ìs

that?
MS. DUNCAN: Page 36,

subdivìsìon (I). No. It's not there.

MR. MCMAINS: Is the ìntentìon

of thìs rule to lìmìt the number of brìefs

that may be fìled?
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HONORABLE C. A. GUITTARD:

Limit the size of ìt.
MR. MCMAINS: No, no, no. I

mean ìs basìcally --

PROFESSOR DORSANEO: I think

the ìntentìon ìs to suggest you could fìle one

as a matter of rìght. I f you read into that
you can fìle one asa matter of right but you

can' t fìle more than one as a matter of right,

I suppose so.

MR. MCMAINS: Wel I, I am just

tryìng to fìgure out what the purpose ofìt
ìs. I mean, in the federal rules ìt'svery

specìfìc what you can do, and you can't do any

more than that wì thout leave of court and when

you do it, and our practìce historìcally has

basìcally been that after the fìrst two brìefs

ì t' s whatever anybody decìdes they want to do

whenever they do ìt, subj ect to whatever the

local rules are, most of whìch allow filing of

anythìng you want to fìle up to the date of

submìssìon, and all I was tryìng to fìgure out

ìs ìf thìs was desìgned to say we wìll let the

petìtìoner fìle ,the respondent fìle, and the

petìtìoner reply, and that's ìt. Because ìt



3181

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

would seem that the functìon of puttìng a

reply ìn ìs to say there iso't anythìng else

authorized. I mean, that's the way I would

ìnfer ìt. If that's true, then ì t seems to me

we should put ìn the rule that says, "No other

brìef shall be permì tted except upon leave of

court" or somethìng.

CHAIRMAN SOULES: Sarah Duncan.

MS. DUNCAN: Well, and thìs

gets me back to my orìgìnal opposìtìon to the

25-day perìod provìded ìn (i). In my vìew one

of the best and most useful functìons of a

reply brìef ìs durìng preparatìon for oral

argument and ìmmedìately precedìng oral

argument. You always fìnd new cases. You

always have new ìdeas about how a case should

be analyzed and what cases are pertìnentto

that analysìs, and I, frankly, thìnk ìf we say

that after the reply brìef no further brìefs

shall be fìled except on leave of court, we

are goìng to be lìmìtìng counsel wìthout leave

of court even from refìnìng analysìs and

addìng addìtional case cites , and we are

addìng one more motìon, one more, you know,

sìtting on your hands waìting for the court to
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tell you whether you can fìle thìs brìef, and

that's at a perìod of tìme when you are tryìng

to get ready for oral argument.

PROFESSOR DORSANEO: Why do we

need to clear everythìng up sìnce on.e problem

creates another problem, and your response

that ìf we change ìt thìs way then we wìll

have to add that? Thìs ìs now clear that you

can fìle a reply, and the Supreme Court

hìstorìcally doesn't care about tìme. Maybe

they care about ì t now for these kìnds of

thìngs, but hìstorìcally they don't, and ìt

would just be nìce to know that you can reply

to ìt wìthout fìlìng a motìon for leave, and

beyond that somethìng else mayor may not be

permìssìble.

HONORABLE C. A. GUITTARD:

There was also a dìscussion ìn our commìttee

wìth respect to 74(1) that there ìs a problem

when the appellant comes up wìth a reply brìef

on the day of submìssìon and that takes hìs

opponent by surprìse. The ìdea was that he

ought to do ìt wìthìn 25 days after he gets

the appellee's brìef so the appellee may be

prepared, and that's the reason that ì twas
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done that way ìn the court of appeals. Now, r

don' t know whether that same consìderatìon

applies ìn the Supreme Court or not. Maybe ìt

does, and ìf so, we ought to make both rules

al ìke.

CHAIRMAN SOULES: I thìnk both

of these, partìcularly the 25-day one ìs very

harmful. I mean, ìf you wanted to come

back --
MS. DUNCAN: In Rule 74.

CHAIRMAN SOULES: 10

before, thìs ìs ìn Rule 74, you want

days before oral submiss ion or s

that but what ìf the Supreme

Texas -- you fìle thìs, and

o f ~exas comes out with a

kìlls you or makes your day t

30 days before oral submìssìon. C.anwe brief

10

ke

that? What do we do wìth that?

MS. DUNCAN: At the dìscretion

of the court.

CHAIRMAN SOULES: I mean,

typìcally we waì t on reply brìefs to some

reasonable tìme before oral argument. We

don' t take them to the oral argument because
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we hope the court ìs goìng to read them ahead

of tìme on whìchever sìde we may be, and I

don't thìnk that you are -- I don' tthìnk any

appellate lawyers, 1 thìnk, are goìng to be

partìcularly surprìsed by a brìef fìled on the

day of oral submìssìon ìf they are ready for

oral argument and have been gettìng theìr case

prepared for citìng. I think the later the

better as long as ì t' s ìn before oral
Sarah then Buddy.

MS. DUNCAN: Part of what I

thìnk the problem ìs here is that we don't

have ìn state court a 28 (j) procedure 1 ìke we

argument.

have ìn federal c.ourt, whìch ìs an extremely

useful way to notìfy the court of new

authorities wìthout goìng through the whole

brìefìng process and startìng another

round-robìn of brìefs.

CHAIRMAN SOULES: Buddy Low.

MR. LOW: I tell you, I don't

know what the rule says, but the way we do ì t

ìf the Supreme Court comes -- we fìle our

reply brìef ìn tìme, but ìf the Supreme Court

comes out wìth somethìng, we wrì te the court

wì th a copy to the other lawyer and ìnform the
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court, and what they do wìth ì t, they want to

consìder ìt or not, we don't brìef ìt, but we

would ask you consìder thìs case that has just

come out. So I don't know ìf the court -- I

don' t think the court of appeals ìs goìng to

throw ì t ìn the wastebasket.

HONORABLE C. A. GUITTARD:

Yeah. The dìscussìon ìn our committee was ìf

there ìs a recent authority come out that the

practìce has been for counsel just to fìle a

letter, just to send ìn a letter sayìng to the

court, "Thìs case just came out and may affect

thìsdecision," and thìs rule would not

prevent that.
CHAIRMAN SOULES: Sarah Duncan.

MS. DUNCAN: I don't know that

we have that procedure and i -- most of the

people I have ever brìefed wìth or against

don't fìle 28 (j) letters ìn state court. They

fìle a whole new brìef.

CHAIRMAN SOULES: We f ìle 28 (j )

letters ìn state court so that the court won't

thìnk ì t' s a brìef because we don' t know

whether we can fìle a brìef, but we probably

can fìle a letter. So that's what we are
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doìng. If we are goìng to change that, we

have got to be careful about sayìng that an

appellant can't fìle another brìef beyond 25

days after the appellee's brìef ìs ìn because

then what ìs the court -- I agree wìth Buddy.

I f somebody submìts a Supreme Court case the

court ìs probably goìng to look at ìt, but ìs

ìt a vìolatìon of the brìefìng rules to do so

or not? You shouldn' t have a rule that would

suggest that we are vìolatìng the brìefìng

rules to do that, I thìnk, but anyway that 1 s

out there for you-all to thìnk about.

HONORABLE C. A. GUITTARD: The

dìscussìon ìn our committee had to do with

whether or not we should i ìmì t the tìme after

the appellee's brìef was fìled or by reference

to so many days before oral argument, and

that's an alternatìve we mìght consìder. For

ìnstance, 10 days before oral argument, ìt

ought not to be fìled later than that or 7

days, whatever.

CHAIRMAN SOULES: Or say eì ther

party --
HONORABLE C. A. GUITTARD:

Yeah.
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CHAIRMAN SOULES: -- can fìle a

supplemental brìef not later than 10 days

before oral submìssìon.

MR. MCMAINS: The only problem

wìth that, again, ìs that you have got -- one

party may not be ìntendìng to and then the

other party fìled one ,but on the last day,

and so ìt's not 1 ìke you can turn around and

respond, you know, ìn five hours when they

have been workìng on ìt for s ìx months.

MS. DUNCAN:

MR. MCMAINS:

That's a problem.

I mean, ìf you

are going to have a successìon authorizatìon

based on appellant/appellee, who has the

burden and so on, then ìt ought to be -- you

ought to be entì tIed to some tìme, and so one

of the problems we are gettìng ìs sayìng "to

the tìme of oral submìssìon." You would have

to eìther desìgnate ìt by party or do

something to where nothìng was comìng ìn on

the day of.
CHAIRMAN SOULES: Pam Baron and

then Sarah DUncan.

MS. BARON: I am kìnd of

agreeing wìth Bìll that maybe if it's not
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broke we shouldn' t try to f ìx ì t. I thìnk

that extrabrìefs are workìng okay, but if we

put ì t ìn the rule now everybody ìs goìng to

thìnk they are goìng to have to fìle a reply

brìef whether they want to or not or feel ìt' s
needed, and the courts are just goìng to be

burdened wì th these brìefs that partìes have a

rìght to fìle and feel lìke they have to.

CHAIRMAN SOULES: Sarah Duncan.

MS. DUNCAN: It ìs somewhat

broken. We have had one fairly lengthy

emotìonal opìnìon out of Houston. I would

suggest that a reply brìef wìthìn 25 days of

the appellee's brìef ìs fìne ìf we wìll go

ahead and provide a 28 (j) procedure up to the

moment of submissìon provìded copìes are

provided to the court and all counsel.

PROFESSOR DORSANEO: We have

got a provìsìon for amendment or

supplementatìon upon such reasonable terms as

the court may prescrìbe. We have got a

specìfìc provisìon, proposed submìssìon

brìefs.
MS. DUNCAN: But that's

agaìn -- my concern ìs that, agaìn, ìs just
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another brìef, and it seems I ìke there are a

lot of people out there now that every time a

brìef ìs fìled they have got to fìle another

brìef ìn response and they are going to raìse

all of thìs new stuff, and so then the other

people start fìlìng brìefs, and we are just

gettìng bundreds of brìefs ìn cases, but ìf

you confìne them the way Rule 28 (j) confìnes

you ìn federal court there ìs not a whole lot

you can say. I mean ìt' s a pretty restrìctìve
rule.

PROFESSOR DORSANEO: Why don't

we put that on the agenda?

MS. DUNCAN: Well, I thìnk part

of the concern ìs the 25 -day periöq or no

period, ìf we have a 28 ( j) procedureör we
don' t. The two kìnd of go hand ìn hand.

HONORABLE C. A. GUITTARD:

Well, thìs Rule 137 doesn't provìde for a

28-day perìod.

MR. MCMAINS: No.

HONORABLE C. A. GUITTARO: So

the questìon now before the committeeìs
whether that rule should be adopted wìthout

any tìme requìrement.
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CHAIRMAN SOULES.: Okay. Any

further dìscussìon? Those ìn favor show by

hands. Hold them up aqaìn, please.

Opposed? No one is opposed.
HONORABLE C. A. GUITTARD: Are

we ready to go to the next one, Mr. Chairman?

CHAIRMAN SOULES: I guess we

are ìf -- I guess we are forever past the

25-day limit ìn the court of appeals.

MR. MCMAINS: No, we haven' t

we weren' t on that at the poìnt. We Were on

the 137.

CHAIRMAN SOULESi LS

happy about the 25-day response tìine

74?

PROFESSOR DORSANEO: I

need a tìme 1 ìmì t. It could be bef

submìssìon, but I don't thìnk we just leaVe ìt

open for somebody to .brìng a brìef to ineand

hand ìt to me on oral argument.

CHAIRMAN SOULES: What's the

dìfference ìn the Supreme Court?

MS. DUNCAN: There ìs none.

MR. LOW: Who ìs goìng to need

any tìme lìmìt anyway?
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MS. DUNCAN: That's part of

what' s so ìncongruous about these two rules,

ìs that ìn the Supreme Court, whìch may be the

more serious argument, ìn quotes, you can be

handed a reply brìef a mìnute before oral

argument, but we are sayìng ìn the court of

appeals for some reason you can' t be.
CHAIRMAN SOULES: Pam Baron.

MS. BARON: Well, there ìs a

dìfference because ìn the Supreme Court your

fìrst concern ìs whether or not the wrì t ìs

go ìng to be granted, and you need to get yours

ìn there before they act , and you don't know

when that's going to be, and I don' t thìnk we

ought to requìre the court to waìt 25 days for

another brìef before they do that. That' s
kìnd of what ìt comes down to.

The court of appeals ìs goìng to have to

decìde the case. They have got a regular tìme

schedule, and there you could set some sort of

i ìmì t, and ìt could be before argument ìf you

have argument or submìssìon day, in whìch case

argument ìsn't requested, but that won' t work

ìn the Supreme Court. That's what ìt comes

down to..
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1 CHAIRMAN SOULES: Okay. What' s

2 next?

3 HONORABLE C. A. GUITTARD: Next

4 ì s R u leI 8 4 0 n p age 4 5, w h ì ch has to do w ì t h

5 remand by the supreme Court for consìderatìon

6 of complaìnts about suffìcìency of evìdence

7 whìch the Supreme Court has no jurìsdìctìon to

8 pass on, and ìt deals wìth the problem raìsed

9 ìn the Supreme Court case of Q~Yl~ agaìnst the

10 £ltY_2!_~~g_~gt2gì2 ìn whìch the Supreme Court

11 held that sìnce we haven' t heard here anythìng

1.2 before about remand for consìderatìon of

13 factual insuffìcìency poìnts we are not -- we

14 are just go ìng to render ìt.

15 So the -- but this proposal has to do

16 wìth permìttìng a remand to the court of

17 appeals whenever a further consìderatìon of

18 ìnsuffìcìency points would be approprìate. So

19 ìt sìmply adds that here, and ìt wìll change

20 the rule as ì t announced ìn Q~y'l~agaìnst £lty_

21 of San Antonìo. So "If the judgment of a

22 court of appeals shall be reversed, the

23 Supreme Court may remand the case eìther to

24 the court of appeals from whìch ìt came or the

25 trìal court for another trìal."
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And then the amendment would follow, "In

order to obtaìn a remand to the court of

appeals for consìderation of factual

sUffìcìency poìnts or other poìnts brìefed but

not consìdered by the court of appeals it ìs

not necessary that such poìnts be brìefed ìn

the Supreme Court ìf a request ìs made for

such reI ìef ìn the Supreme Court eìther

orìgìnally or on motìon for rehearìng."

In other words, ìf the Supreme Court

reverses the appellate rule that's been

favored by the opìnìon of the court of appeals

but that's now reversed, he ought to be able

to ask the Supreme Court to send ì t back to
the court of appeals and consìder poìnts whìch

haven' t been considered be£ore because of the

now appearìngly -- appearìng erroneous

judgment of the court of appeals.

CHAIRMAN SOULES: And the

commìttee then moves to add this sentence to

184(c)?

HONORABLE C. A. GUITTARD:

CHAIRMAN SOULES: Any

opposìtìon to that? Dìscussìon?

That's unanìmously approved.

Yes.
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HONORABLE C. A. GUITTARD: Now,

Ithìnk we need to consìder now the problem of

electronìc recordìngs. Now, the commìttee

doesn' t have any real opìnìon as to whether

electronìc recordings are proper. There are

two problems wì th electronìc recordìngs.

ìs technological, whether we get a true

recordìng and so forth, and the other ìs

raìsed by our legal problems ìn the rules that

One

have raìsed some -- ìn these ad hoc rules or

whatever you call them that the Supreme Court

has for certaìn courts that have caused some

problems.

So the purpose of the amendment ìs to

cure these legal problems whìch are

otherwìse -- whìch have been encountered

really wìthout respect to whether or not the

electronìc recordìngs should be done. I

suppose the electronìc recordìng thìng ìs

probably ìn ì ts ìnfancy, and there ìs an

argument to be made that the rule should be

open to further developments along that i ìne,
and wìth that ìn mìnd our commìttee has

proposed certaìn changes ìn the rules that

would allow that to be done and would not
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foreclose the use of electronìc recordìngs but

would remedy the problems that have arìsen

because of other rules, lìke the tìme for

fìlìng the record, that have caused dìffìculty

wìth those cases.
CHAIRMAN SOULES: Where are

those rules proposed? What page?

PROFESSOR DORSANEO: Here you

go.

HONORABLE C. A. GUITTARD:

Well, the first one, we fìrst have to go back

to the trìal court rules, whìch would be rule

264 on page 62, and this rule would basìcally

adopt the present provìsìons ìn those specìal

rules that the Supreme Court has adopted wìth

certain mìnor modìfìcatìons, and ìt would

ìncorporate them Lnto the cìvìl rules rather

than just leavìng them ìn the specìal rules

that a lot of people may not know anythìng

abou t.

PROFESSOR DORSANEO: And that

264 also -- did we talk about thìs, Judge?

The officìalreporter part, puttìng that ìn

264, or dìd we never talk about that eì ther?

HONORABLE C. A. GUITTARD: Yes.
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Yes. i think we ought to talk about that.

The rule heretofore has -- the appellate rules

have provìded what the offìcial reporter

should do, and thìs ì t occurs to our

commìttee that that ought to really be ìn the

trial rules rather than the appellate rules.

So subdìvisìon (a) of Rule 264 would

sìmply ìncorporate ìnto the trìal court rules

what has prevìously been provìded ìn the Rules

of Appellate Procedure, and then the provìsìon

for electronìc recording would be subdìvìsìon

(b) of Rule 264, and there wìll be other

provìsìons that I wìll call the commì ttee' s

attentìon to ìn Rule 53 whìch has to do wì th

the statement of facts and Rule 74 whìch has

to do wì th the appeal. Thìs ìs the part of ì t

that appl ìes ìn the trìal court, and as I say,

thìs rule ìs taken essentìally fr.om the model

rule or specìal rule that the Supreme Court

has passed for certain courts.

Paragraph (1), "Any c.ourt may elect to

make an electronic recording in lìeu of a

stenographìc record .of the court's
proceedìngs. The electronìc recordìng shall

be the offì.cìal record of that proceedìng and
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no stenographìc record shall be requìred of

any proceedìng recorded electronìcally ìn

accordance wìth thìs rule."

I belìeve some of the courts have held

that even though you have electronic recordìng

you have to have a statement of facts that

transcrìbe.s all of that, and thìs would make

ì t clear, as I thìnk the orìg ìnal ìntentìon

was, that you don' t have -- that you don' t

requìre a stenographic record as a part of

your statement of facts.

Rule sUbdivìsìon t2) has to do wìth the

recorder. "If an electìon to use the

electronìc recordìng ìs made, the judge shall

des ìgnate one or more persons as court
recorders. " And thìs ìs an addì tìon whìch our

commì ttee has suggested: "If the court sìts

ìn only one county the recorder shall be a

deputy clerk of the court."

In other words, ìt's sort of lìke trìal

courts now. They operate wì th clerks that

are -- or with deputy clerks that are

appoìnted by the dìstrìct clerk. They operate

wìth baìlìffs that are appoìnted by the

sherìff. They usually are -- the relatìon
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between the judges and those offìcìals are

usually harmonìous enough that they

can -- that that sìtuatìon works out ìn a

satìsfactory manner.

The ìdea ìs that the recorder should also

have some offìcìal status and be subj ect to
admìnìstratìon of someone other than just the

judge so that ìf the court sìts ìn only one

county that recorder should be a deputy clerk,
and the rest of the rule that has to do wì th

what the recorder does ìs taken from the

specìal rules.
"The court recorder's dut ì es shall be

assurìng that the recordìng system is

functìonìng properly, that a complete,

dìstìnct, clear, and transcrìbable record of

the recordìng ìs made; (b), makìng a detaìled,

legìble log of all proceedìngs whìle recording

showìng the number and style of proceedìngs

before the court, the correct name of each

person speakìng, the event beìng recorded,

tha t ìs, voìr dìre, openìng, dìrect

examinatìon, cross-examìnation, and so forth,
and all offers, admìssìons, and ìnclusìons of

exhìbìts. The log shall state the tìme of day
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of each event, the counter number or other

ìndìcation on the recordìng devìce showìng the

locatìon on the recordìng where the event ìs

recorded.

"(C), fìling wìth the clerk the original

log and a typewrìtten copy of the orìgìnal;

(d), takìng, markìng, and fìlìng wìththe
clerk after closìng the evìdence all exhìbìts

admìtted or offered ìn evìdence; (e) ,storing

or provìdìng for st.orage of the orìgìnal

recordìng to assure ìts preservatìon and

accessibìlìty; (f), prohìbìtìng or provìdìng

for denìal of access to the orìgìnal recordìng

by any person wìthout wrìtten order of the

judge of the court;

"Or (g), preparìng or obtainìng a

certìfìed duplicate of the orìgìnal recording

of any proceedìng upon full payment of any

reasonable charge ìmposed therefore at the

request of any party to the proceedìng or at

the dìrection of the judge of the court or of

any appellate judge before whom the proceedìng

ìs pendìng, subj ect to the ìnstructìons of the

judge of the court; and (h), performìng such

other dutìes as may be dìrected by the judge



3200

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

presìdìng. "

Now, I would suggest that before we take

any actìon on thìs we ought to go forward and

discuss the related rules that have to do wìth

the rules ìn the appellate court. On page 19

Rule 50 would be amended, and there would be

varìous other rules throughout the appellate

rules that refer to court reporters ìn whìch

the word drecorderM ought to be added ìf thìs

procedure is approved, but we won't go ìnto

all of those specìfìcallyi but there are some

provìsìons that the commìttee should consìder.

Rule 50 (e) would be amended. It would be

a little broader than simply electronìc

recordings but "If the appellant has made a

tìmely request for a statement of facts but a

sìgnifìcant portìon of the court reporter's

notes and records have been lost or destroyed

wìthout the appellant's fault or ìf the

prodeedings were electronìcally recorded and

the recording or a sìgnìfìcant portion thereof

have been lost or destroyed or a sìgnìfìcant

portìon of the proceedìngs are ìnaudible

wì thout appellant's faul t and the partìes

cannot agree on a statement of facts, the
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appellant may be entìtled to a new trìal

unless the parties agree on a statement of

facts."
Then we go to the next rule, whìch would

be 53 (j) frOm the -- ìn the rule relatìng to

the statement of facts on page 24, and that ìs

also taken from the specìal rules. "The

statement of facts on appeal from any

proceedìng that has been recorded

electronìcally in accordance wìth Rule 264 (b)

of the Rules of cìvìl Procedure shall be (1),
a standard recording labeled to reflect

clearly the contents and numbered if more than

onerecordìng ìs required, certìfìed by the
court recorder to be a clear and accurate

dupl ìcate of the orìginal recordìng of the

entire proceeding; (2), a copy of the

typewrìtten and the orìgìnal logs fìled ìn the

case certìfìed by the court recorder; and (3),
all exhibits arranged ìn numerìcal order and a

brìef descrìptìon of each," and that would be

ìn the statement of facts.
Now, the next provìsìon has to do wì th

brìefs on page 35 and 36 Rule 74 (h) would be

added wì th respect to electronìc statement of
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facts there on page 35. "When an electronìc

statement of facts has been fìled the

followìng rules shall apply."

Fìrst, appendìx. "Each party shall file

wì th the brìef one copy of an appendìx

contaìnìng a typewrìtten or prìnted

transcrìptìon of all portìons of the recorded

statement of facts and one copy of all

exhìbìts relevant to the ìssues raìsed on the

appeal. " In other words, the party that' s
appealìng, the appellant, ìn hìs brìef needn't

have a complete transcrìptìon of all of the

proceedìngs ìn the trìal court, but he can

have a transcrìptìon made by anybody, any

typìst or anybody, of the portìons that are

relevant.
"The appellee's appendìx need not repeat

any of the evìdence ìncluded ìn the

appellant's appendìx. Transcrìptìon shall be

presumed to be accurate unless obj ectìon ìs

made. The form of the appendìx and

transcriptìon shall conform to any

specìfìcatìons of the Supreme Court concernìng

the form of the statement of facts."

Second, presumptìon. "The appellate
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.court shall presume that nothìng omìtted from

the appendìces fìled by the partìes ìs

relevant to any of the ìssues raìsed or the

dìsposìtìon of appeal. The appellate court

has no duty to review any part of the

e lee t r 0 n ì c r e cor d ì n g . " A s an a p pel I ate j u d g e

I don' t want to go get that recordìng and try

to fìgure thìngs out from that.

" (3), Supplemental Appendìx. The
appellate court may dìrect a party to fìle a

supplemental appendìx wìth any addìtìonal

portìons of the recorded statement of facts
and may grant a party leave to do so.

"(4), Inabilìty to Pay. If any party ìs

unable to pay the cost of an appendìx and

fìles the affìdavit provided ìn Rule 45 and

any contest to the affìdavìt ìs overruled the

recorder shall transcrìbe or have transcrìbed

such portions of the recorded statement of

facts as the party desìgnates and shall fìle

ìt as that party's appendix.

" (5), Inaccuracies. Any ìnaccuracìes ìn

the transcrìptìon or reCorded statement of

facts may be corrected by agreement of

partìes. Should any dìspute arìse after the
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statement of facts or any appendìces are filed

as to whether any electronìc recordìng or

transcriptìon of ìt accurately discloses what

occurred ìn the trìal court the appellate

court may resolve the dìspute by revìewìng the

recordìng, or the court may submìt the matter

to the trìal judge who after notice to the

partìes and hearing shal i settle the dìspute,

make the statement of facts or transcrìptìon

conform to what occurred ìn trìal court.

" (6) , Costs. The actual expense of the

appendìces but not more than the amount

prescrìbed for offìcìal reporters shall be

taxed as costs. The appellate court may

dìsallow the cost of portions of the

appendìces that ì t cons ìders surplusage or
that do not conform to the specìfìcatìons

prescribed by the Supreme Court. "

Then we go to -- I believe that would

pretty well take care of ìt. So the commìttee

would move that the proposal wìthrespect to

recorded statement of facts be approved by

thìs commì ttee..

CHAIRMAN SOULES: Okay. Judge,
fìrst questìon, ìf I may, ìs there any
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dìfference ìn the tìme for fìlìng an

electronìc statement of facts or fìlìng an --

HONORABLE C. A. GUITTARD: No.

CHAIRMAN SOULES: -- ordìnary

statement of facts?
HONORABLE C. A. GUITTARD: Of

course, we have repealed by our earl ìer actìon

today any tìme requìrement for fìlìng a

statement of facts.
HONORABLE F. SCOTT MCCOWN:

Mr. Chaìrm.an?

CHAIRMAN SOULES: And

then - - okay. Judge.

HONORABLE F. SCOTT MCCOWN: I

have one suggestion on page 63 ìn (d) (2). I

don' t know if thìs ìs ìn the present Supreme

Court model order but I think ìt may be anew

requìrement where ì t says "I f the court s ì ts
ìn only one county the recorder shall be a

deputy clerk of the court. fl
HONORABLE C. A. GUITTARD:

Yeah.

HONORABLE F. SCOTT MCCOWN: I

thìnk there ìs a lìttle ambìguìty, and I

understand from your comments that you ìntend
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for the recorder to be an employee of the

clerk.
HONORABLE C. A. GUITTARD:

Yeah.

HONORABLE F. SCOTT MCCOWN: And

I think there ìs some ambiguìty here because

under the statutes the dìstrìct judge hìres

hìs own court reporter, and thìs could be

openìng the ìnterpretatìon that the judge

hìres the court reporter but that the court

reporter wìll be a desìgnated deputy clerk of

the court, but settìng the ambìguìty asìde ìf

the ìntent of thìs ìs to make the recorder a

deputy clerk I would recommend strongly

agaìnst that for two reasons.

Rìght now the judge hìres his own court

reporter, and that's an employee of the court,

and ìf we want to encourage electronic filìng

ìf we say to the judge that the dìstrict clerk

gets to hìre the recorder, then the judge ìs

going to say "I am not usìng electronic fìlìng

ìn my court," and I thìnk that hoW well

distrìct clerks and dìstrìct judges get along

they may be very polìte to each other ìn the

presence of the court of appeals judges, but
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ìn the courthouses they don' t get a long that

well.
And ìt' s goìng to create a real problem

of dual supervìsìon, and whìle ìt's true that

there ìs dual supervìsion of the clerks now

the relationship between the court reporter

and the judge ìs a mUch -- ì t' s a much more

ìntìmate, more hardworkìng kìnd of

relatìon&hip, and I thìnk that dual

supervìsion will be a real problem. If I was

a judge, I wouldn' t want the clerk to be

tellìng me who my reporter was goìng to be,

and I would encourage us to delete that and

just leave ìt the way ìt ìs.

HONORABLE C.. A. GUITTARD: I

ha v e no 0 b j e c t ì 0 n to del e t ìng ì t ì f there ì

any real obj ection.

CHAIRMAN SOULES: So what ìs

goìng to be the officìal capacity of the

reco'rder?

HONORABLE F. SCOTT MCCOWN:

Well, he would have the same offìcial capacity

that the reporter has now, whìch ìs we say --

CHAIRMAN SOULES: Does the rule

say that, though, Judge? What offic ìal
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capacì ty does thìs rule contemplate the

recorder have or say he wìll have?

HONORABLE F. SCOTT MCCOWN: It

says, "The jUdge shall designate one or more

persons as court recorders." So they would be

the court recorder just I ìke the present

stenographerìs the court reporter. Nowi ìt' s
true that they wouldn' t be regulated by a CSR

board. We wouldn't have that kìnd of

regulatìon, but they would be an offìc

the court appoìnted by the judge

the rule as the court recorder.

admìnìster oaths. SO I don't see

advantage to -- the only

they were a deputy dìstrìÐt

could admìnìster oaths, wh.ì

doìng anyway ìn thì.s functìon I

trìal judges would be real resìstant

electronìc recording ìf ì t meant they dìdn

get to pìck and control the recorder.

CHAIRMAN SOU.LES: Judge, I have

no dìsagreement wìth you about that at all,

and I don't think anyone here does . The

of

appellate courts have to be able to lay theìr

hands on thìsperson, thìs recorder who ìs not
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doìng their job, somehow lìke they lay theìr

hands on the court reporter who ìs not doìng

theìr job, and essentìally they get that

because, I guess, of some offìcìal capacìty

that the court reporter has. We need to have

a sìmìlar offìcìal capacìty on the recorder.

I thìnk that was the purpose of sayìng ìt

would be a deputy clerk was so there would be

an authorìty, a lìne of authorìty, and that's
all -- we need to have a lìne of authorìty,

wha tever ì t may be.

HONORABLE F. SCOTT MCCOWN:

Well, I agree wìth you.

CHAIRMAN SOULES: You gìve a

good reason why ìt shouldn' t be the clerk.

What should we put in place?

HONORABLE F. SCOTT MCCOWN:

Well, rìght now wìth the court r.eporter what
you have got is that they are the offìcìal

court reporter appointed by the judge. The

judge sìgns an order appoìntìng hìm as the

court reporter, as the offìcìal court reporter

and so, you know --

CHAIRMAN SOULES: I guess there

ìs a mechanism for that somewhere.
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HONORABLE F. SCOTT MCCOWN:

Well, the mechanismìs very simìlar to what we

have got here ìn (b) (2) . It's a statute that

says the judge shall pìck the court reporter.
I thìnk we just -- you know, we just need to

say, "The judge shall desLgnate one or more

persons as court recorders." You knowi you

could say "who wìll be offìcers of the court

subj ect to the control and dìrectìon of the
court. "

CHAIRMAN SOULES: As long as we

do that , I have got no problem.

HONORABLE C. A. GUITTARD: If
that language would help, we can add ì t and
strìke that second sentence ìn sub (b) (2) .

CHAIRMAN SOULES: Mìke

H.atchell.

MR. HATCHELL: I would i ìke to
go back to square one a lìttle bìt. I thought

that the reason that we hadelectronìc
recordìngs at all was so that we dìd not have

an addì tìonal layer of personnel ìn the

courthouse that the trìal judges would have to

spend money on, and one of the reasons ìn

addìtìon to the reason that Luke mentìoned you
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have a deputy clerk ìs to elìmìnate a class of

employees and the burden on that partìcular

court's budget. I f we are now go ìng to have a

layer of separately employed court recorders

who do nothing but fìddle wìth tapes, it seems

to me lìke we ought to consìder whether or not

to have electronìc recordìng at all and go

back to square one.

CHAIRMAN SOULES: Alex, you

f ìrst.
PROFESSOR ALBRIGHT: We

addressed some of these issues about whether

to do electronìc recordìng or nonstenographic

recordìng ìn the dìscovery subcommìttee when

we talked about nonstenographìc depos ì tìons,

and one concern that we had ìs about the

accuracy of the transcrìptìon of the

recordìng, and the way we resolved ìt

ul tìmately ìn the deposìtìon rule that we
have, the nonstenographìc recordìng rule, ìs

that ìn order to use a nonstenographically

recorded deposition at trial ìt has to have a

transcrìpt that ìs certifìed by the person who

makes the recordìng and who ìs also

responsìble for having ìt transcribed, and
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they have to certìfy that ìt ìs -- the same

certìfìcatìon that Rules 205 and 206, and I

thìnk David Jackson can help me out on that.

But then the person who ìs respons ìble

for the recordìng ìs also responsìble for an

accurate transcrìptìon of the recordìng.

Therefore, they are more likely to make sure

the nonstenographìc recordìng ìs as good as ì t

possìbiy can be sìnce they are the ones who

have to certìfy that the transcrìptìon ìs

accurate. What we decìded ìs that ìf there ìs

no tìe between the person who transcrìbes ìt

and the person who ìs makìng the recordìng

they may very well make a lousy recordìng that

nobody can understand, and so that was what

our concern was.

So you have the authorìty -- ìn thìs

rule, the appellate rule, you have the partìes

makìng the transcrìptìon and by submì ttìng ìt

to the court sayìng ìt' s accurate, but ìf you

have the person who ìs responsìble for makìng

the recordìng also responsìble for the

transcrìptìon and they have to certìfy ìt,

then we felt lìke ìt was more lìkely that ìt

would be an accurate and good record.
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CHAIRMAN SOULES: All rìght.

These rules are wrì tten exactly to the

contrary.
PROFESSOR ALBRIGHT: Rìght.

CHAIRMAN SOULES: The person

who makes the recordìng has zero

responsìbìlìty for ever provìdìng anythìng ìn

writìng, and ìt says that.
here.

That's expressed

PROFESSOR ALBRIGHT: Tha t' s

exactly rìght, and all I'm doing ìs I am

saying we addressed, I thìnk, what ìs

essentìally the same ìssue ìn the deposìtìon

rules as to, you know, when you have an

electronìc recordìng if you are never going to

use ìt you don' t care. The problem ìs when

you are goìng to use ìt, and you have got to

use ìt, and it has to be transcrìbed to use

ìt, and so who ìs goìng to be responsìble for

that transcrìptìon?

CHAIRMAN SOULES: Dav ìd Perry.

MR. PERRY: I thìnk ìt's also

ìmportant to note that under the appellate

rules on page 19 under the lost and destroyed

record ì f you don' t get a good record you get



3214

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

an automatìc new trial. Now, I guess -- I

think that probably ìs generally the present

rule, and I know I have been ìn the sì tuatìon

of havìng a shorthand reporter who dìed before

a trìal was transcribed, and ì t creates a lot

of problems, but wì th modern stenographìc

reportìng that's much less lìkely to be a

problem now.

Wha t I am concerned about ì sunder (b) (1)

ìs there -- ìt seems to me that ìt should

requìre the agreement of the partìes ìn order

to have the electronìc recordìng because the

partìes are undergoìng a s ìgnì f ìcant r ìsk.

For example, ìf a battery goes out or there ìs

some electronìc problem that ìs not perceìved

at the tìme, the partìes may be undergoìng a

substantìal extra rìsk of havìng to retry a

case. Now, ìt may be that ìn a lot of

sìtuatìons ìf ìt's a routìne matter that's not

goìng to be a bìg problem, and a lot of people

may want to agree to ì t, but ì t may al so be
that ìf ì t' s a maj or case the partìes may not
want to run that rìsk, and ìt seems to me that

thìs should be not sìmply somethìng that ìs

done merely by electìon of the judge but
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should requìre the agreement of the partìes.

CHAIRMAN SOULES: Judge McCown.

HONORABLE F. SCOTT MCCOWN:

Well, I have got no problem wì th the way the

rules are wrìtten ìf the judge pìcks the

recorder because the judge ìsn' t goìng to want

to retry ìt much more than the partìes are.

In fact, maybe less, and thej udge ìs goìng to

make sure that he has got a good, technìcal

person who ìs doìng a good job, and you know,

you always run a rìsk that somethìng ìs goìng

to happen to the record, but I thìnk thìs ìs

an exper ìment . It's at the judge's optìon,

and I thìnk the rules adequately provìde for

tha t for a low cost way to do ì t.
But to addres s Mìke' s point ì f ìt' s not

the deputy clerk then we are not savìng any

money. I thìnk we ought to leave that to be

worked out between each group of judges and

theìr own commìssìoner's court. If the judges

are going to be likely to -- ìn each local

sìtuatìon to be able to bargaìn best wì th the

commìssìoner's court as to what works in that

county and what that county wants to pay for,

ì f we s ìmply say, however, that the dìstrìct
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clerk ìs the one ìn charge of the recorders

and I as the judge lose the abìlìty to control

the record ìn my courtroom and whether those

people are doìng a good job and whether they

are producìng a good record, I don' t thìnk I
would buy ìnto ìt.

CHAIRMAN SOULES: Judge

ci ìnton.

HONORABLE SAM HOUSTON CLINTON:

As I understand ìt the basìs for all of this

ìs ìn the cìvìl rules, but som.e of these

others that we are now talkìng about on the

TRAP rule ìt' s my und.erstandìng also apply ìn

crìmìnal cases. NOW, my court haa ~e

spooked by SOme of these electronic

recordìngs. We are not -- most of my others
don't 1 ìke them. So ì f you are goìng to have
these cìvìl bases brought over into the

crìmìnal we may very well want to opt out of

that'.

CHAIRMAN SOULES: Okay.

thìnk that we need to then wrì te that

accordingly that anythìng that's

effectìve -- that contemplates the utìlìzatìon

I

o£ an electronìcally recorded statement of
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facts needs to be carved out and apply to

cìvìl cases only because that may be the only

way we can really accommodate the Court of

crìmìnal Appeals and the TRAP Rules that we

HONORABLE SAM HOUSTON CLINTON:

untìl adopted by the rule of the Court of

crìminal Appeals or something like that. The

vìew may change as thìs equìpment becomes more

sophìsticated and workable, but we just bad

bad experìences wìth ì t. We do ìt by separate

order, too, Judge, and our experìence has not

been pleasant at all.

CHAIRMAN SOULES: Davìd

Jackson, and then I am goìng to come around

the table.
MR. JACKSON: I just want to

say a few thìngsabout the basìc concept of

ìt, and I am a court reporter, so you can tell

I am prej udìced about thìs. On

several -- this ìs not ìn it's ìnfancy.

Alaska has been through ì t. They dìd ìt ìn

1960 because they couldn't get court reporters

to come to Alaska. So the next state was New

Mexìco that trìed ì t. They went through the

process of gettìng ìn tapes ìn theircìvìl
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courts, decìded that ìt was too expensìve to

get them transcrìbed because it just took too

long to get ìt done.

So they even changed theìr rule ìn New

Mexìco to make ìt where you couldn' t

transcr ìbe the tapes. That's the way they

would save the money ìs make ì t a rule that

you couldn' t transcribe the tapes. So you

sent the tapes dìrectly to the appeals court.

The appeals court fìnal ly saìd, "We don' t want

any more tapes comìng up here," and New Mexìco

now has no tapes ìn cìvìl court. They are

back to court reporters wì th computer-aìded

transcrìptìon.
The state of Alabama just recentlydìd a

year-long study on the feasìbìl ìty of tapes ìn

courts, and theìr judges councìl there has

just ìn the last month or so come up wìth the

resolutìon that they want CAT ìn the

courtrooms and not tape recorders. So ìf we

are goìng to try thìs -- I thìnk we are

wastìng a lot of tìme try ì n g ìt . .I thìnk we

need to look at Alaska, New Mexìco, Kentucky,

Alabama, and Maryland, the states that have

trìed ìt, to fìnd out what theìr experìence ìs
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wìth ìt and maybe learn somethìng from

somethìng that's already happened.

HONORABLE C. A. GUITTARD:

Well, that's the experìence ìn Maryland?

MR. JACKSON: Maryland buìlt a

courthouse specìfìcally desìgned for tape

recorders. They buìl t the courthouse, spent a

lot of money on ì t. That's been one of the

more success fuli quote-unquote i tape record ìng

examples, but they have got a lot of money

ìnvested ìn their test ìn the fact that they

have buìlt a courthouse ìn Rockvìlle,

Maryland, around the tape recordìng system.

You stìll -- even ìf you have got a

perfect tape recordìng system you have the

credìbìlìty factor of the tape gettìng from

the tape recorder to the transcrìbìng surface,

whether or not that transcrìbìng surface is

liable for the credìbilìty of the transcrìpt.

I f they don't hear somethìng, ì f you say "res

jUdìcata" or "res ìpsa loquìtur," the tape

transcrìber ìf they don' t want to sìt and try

to lìsten and look up ìn ~1~£~~~_L~~ the

spellìngs of those words can just put "not

audìble" or "ìnaudìble" or whatever they want
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to put.

So ìf you don't tìe in the credìbìlity of

the transcrìpt wìth the tape you are goìng to

have lawyer tìme at the end sì ttìng down

lìstenìng to tapes, getting ìnto a battle of

the tape recordìng. One lawyer who ìs not
goìng to want something on that tape goìng to

the appeals court ìs goìng to try to fìnd

everythìng else ìn that transcrìpt that's

wrong wìth ìt and try to poìnt a hundred

examples to where that tapeìs not accurately

transcrìbed, and you may never hear the

ìnstance that he ìs obj ectìng to because ì t

may be perfectly clear on the tape, but ì f he
can get the entire tape thrown out, he's

accomplìshed what he set out to do.

CHAIRMAN SOULES: John Marks.

MR. MARKS:

I agree wìth Davìd Perry.

In cìvìl litìgatìon

If we are goìng to

have ì t, ì t ought to be by agreement of
partìes because they are the ones that are

goìng to have to pay the ul tìmate expense of

retryìng the case ìf somethìng ìs wrong wì th

that record, and so ìf we have anythìng lìke

that I thìnk the partìes should fìrst agree
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upon and go from there, and ì t may save money,

you know, ìn smaller cases, you know, the 85

percent that people talk about, ì t may be best

to have tape recorders, but ìt ought to be

somethìng that the partìes agree to and not

som.ethìng that ìs forced on them.

CHAIRMAN SOULES: Come around

here. Anyone? Rìchard Orsinger.

MR. ORS INGER: I would suggest

that havìng ì t by agreement of the partìes ìs

ìmpractìcal because my experìence ìs that a

court ìs eì ther goìng to have a court reporter

or they are goìng to have a court recorder,

but they are not goìng to have a court

reporter that works part-tìme and a court

recorder that works part-tìme, and they are

got goìng to have two employees that work

full-tìme when neì ther one of them have jobs

to keep them busy all day long. So ìf you say

that ì t' s goìng to be by agreement of the

partìes, as a practìcal matter you are goìng

to have to have a court reporter full-tìme,

and I don' t know where you would f ìnd the

money to pay for a court recorder unless the

partìes decìded to come up wìth the money.
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secondly, I don't think ìtwould be wìse

for thìs commìttee to make a polìcy decìsìon

about whether we should contìnue or mandate or

ban tape-recorded trìals wìthout fìndìng out

from the trìal judges who do thìs whetherìt's

workìng or not. Now, we heard from Justìce

Ci ìnton that they don i t I ike it on the Court

of Crìmìnal Appeals, and I don' t know why, but

we have one court ìn San Antonìo that's been

recordìng now for at least five years, and I

know the court recorder, and I know the trìal

judge, and neì ther one of them have had any

problems that I am aware of. Ithìnk that
they are very satìsfìed wìth the system. I

have never talked tD anybody that appealed out

of the court that has ever had a problem wìth

tha t .

So I thìnk that if we are actually goìng

to engage ìn a policy debate about whether we

ought to have electronìc recorded statements

of fact or not we ought to go around and fìnd

out. We have had one court ìn Dallas, one

court ìn Houston, one cDurt ìn San Antonio,

and maybe others that I am not aware of, and

let's ask the people who have been doing ìt
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for f ìve years whether ì t' s workìng or not,
and ìf ìt ìs workìng, then maybe we can feel

more comfortable, and ìf ìt's not, maybe we

ought to back away from it.

The last thìng I would like to say ìs

that ìn the Valley they have a lot of mask

writers, and the mask wrìters are just givìng

electronìc statements of fact anyway. They

put a mask over theìr face, and they talk ìnto

the mask, and they repeat what they hear beìng

saìd, and they have backup microphones. They

have one ìn front of the judge, supposedly one

at each counsel table, and one up by the

wìtness, and when the statement of facts goes

up for a mask wrìter, they rely prìncìpally on

theìr own recorded tape, whìch ìs a repeat of

everythìng that's saìd ìn the courtroom. Only

they are talkìng ìnto a mask that's over theìr

face so nobody can hear what they are sayìng,

backed up by these mìcrophones sì ttìng around

the courtroom where you can hear the voìces

bouncìng off the walls, and you hear them from

a long dìstance.

Now, they can't get certìfìed shorthand

court reporters for all of the courts they
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have ìn the Valley, and so they have to use

these mask wrì ters, and I have one appeal

ìnvolvìng a mask wrìter that dìed before the

statement of facts was done, but for those

guys down there, they have electronic

statement of facts even though we don' t thìnk

they do, and they cal i them court reporters,
whìch I thìnk ìt ìs a certìfìed type of

reporter, aren' t they?

MR . JACKSON: They are

certifìed under the Court Reporters

certìfìcatìon Board, and they go take the test

just lìke court reporters go take the test.

MR. ORSINGER: But they are

stìll creatìng an electronìc statement of

facts.
MR. JACKSON: No, ìt's not.

MR. ORS INGER: What's the

dìfference?
MR. JACKSON: The bìg

dìfference ìs ìt's goìng through theìr braìn

fìrst, and they know whether or not they

understood what was saìd and know when to stop

and ask somebody to repeat somethìng. They

are not just turnìng OVer the tape backup that
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they are makìng ìn the room for somebody to

take and ìnterpret what they want to from the

tapes and then just say ìt' s not theìr fault
be.cause the tapes are not good. wì th mask

wrìters ì t' s goìng through theìr mental
process. They are accountable for that

transcrìpt, and they are sìgnìng that

statement of facts.
CHAIRMAN SOULES: Joe Lattìng.

MR. LATTING: As a member of

the commì t tee I would i ìke to agree w ì th

Richard and say that we are makìng a pol ì.cy

decision here, and I don' t know enough facts,

and I thìnk ì t would be a good ìdea to have

the people who are ìn charge of this issue

survey the courts that have used thìs and come

tel i us what theìr experìence has been because

I wouldn' t suggest ìt otherwìse.

HONORABLE C. A. GUITTARD:

Mr. Chaìrman?

CHAIRMAN SOULES: Yes. Judge

Guì ttard.

HONORABLE C. A. GUITTARD: Our

commìttee dìdn't attempt to make that polìcy

decìsìon. We understand that the Supreme
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Court has some ìnterest ìn contìnuìng the

process and that the Supreme Court ul tìmately

would make that decìsìon. Our concern was

that ìf you are goìng to have ì t, we ought to

clean up the rules, and that's what We have

undertaken to do. So I thìnk, perhaps, we

present this to thìs committee with the ìdea

that subj ect to a general decìsìon by the

Supreme Court as to whether they are going to

allow ìt or not.
And so far as the court recorder beìng a

deputy clerk, well, we are wìllìng to wìthdraw

that part of ìt, and just go wìth these rules

as presented and as amended or otherwìse

revìsed by thìs commìttee subj ect to the

polìcy decìsìon by the Supreme Court as to

whether they have ì t or not. Then the Supreme

Court could make such investìgation as they

thìnk proper. I understand Judge Brìster ìs a

member of thìs commì ttee. He ìs not here

today. He ìs one of those judges that uses ì t
and lìkes ìt. In Maryland I talked to the

chìef judge of the appellate court there. He

thìnks ì t works just great there. So there ìs

a lot of ìnformatìon that could be assembled
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tha tour commì ttee dìdn' t try to go ìnto, and

so I don' t thìnk that -- and we have not

proposed that that polìcy decìsìon be made.

CHAIRMAN SOULES: That's the

only thìng you can get ìn bankruptcy court ìn

San Antonìo ìs electronìc recordìngs, and they

seem to work okay for us.

MR. LOW: Magìstrates.

CHAIRMAN SOULES: Davìd, dìd

you have somethìng else? I have got a

dìfferent subj ect here.
MR. PERRY: Well, I just wanted

to respond to what Judge Guìttard saìd in thìs

way: I thìnk all of us understand that the

Supreme Court ìs in the process of

ìnvestìgatìng whether and how much and under

what cìrcumstances to go to electronìc

recordìng. The problem with the proposed Rule

264 (b) (1) ìs that as written ìt would say that

any court may elect to do thìs wìthout any

restrìctìons, and ìf that were enacted, then

you could have any judge wì thout any

lìmìtatìons, wìthout havìng the proper kìnd of

equìpment, and wìthout havìng personnel who

are properly certìfìed ìn the use of ìt, just
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going to thìs on a helter-skelter basìs. It

was my -- I dìd not understand that that was

what the commìttee was recommending or what

anybody ìs proposing to be done at this time.

CHAIRMAN SOULES: Buddy.

MR. LOW: Go to Cold Sprìngs,

Texas j or someplace that

CHAIRMAN SOULES: You'll have

to start over.

hear yoU.

The court reporter couldn' t

MR. LOW: Go to st. Augustìne

or where I am from, someplace I ìke that, and
the judge decLdes hìs nephew has got a new

Sony or something. I mean, I just think there

ought to be some kìnd of guìdel ìnes . It's

just I completely agree w.ì th Dav ìd, and I

would get up ìn the s ìtuation i ìke that and
say, "Waìt,Judge. i don't want this." Well,
you won' t have a choìce. I just thìnk we

ought to be very careful, and ìf we are goìng

to do ìt, there ought to be some pretty good

guìdelìnes lìke Davìd was talkìng about.

CHAIRMAN SOULES: We have got

two thìngs goìng rìght now. We have got

specìal orders from the Supreme Court of Texas
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regardìng certaìn trìal courts that gìve them

the authorìty to use these recorders

exclusìvely of reporters. In that the partìes

have no choìce, but those are specìal orders

that the Supreme Court rendered and sìgned

some tìme ago. Here we are talkìng about

makìng st.atewìde rules that would supplant

those orders, and they couldn' t supplant a
specìfìc court order anyway, but I suppose ìn

recommendìng the statewìde rules we could

condìtìon them on agreement of the partìes and

see what the Supreme Court does. I have

another problem on -- yes, sìr, Judge.

HONORABLE SAM HOUSTON CLINTON:

Let me ask, does the Supreme Court requìre

that there be a transcrìpt made?

CHAIRMAN SOULES: No.

HONORABLE SAM HOUSTON CLINTON:

No?

CHAIRMAN SOULES: And the tapes

are fìled wìth the courts of appeals.

HONORABLE SAM HOUSTON CLINTON:

Maybe that's where we made our mìstake. We

requìred that ìt dìd, and the only capìtal

case -- the only full-fledged case that we
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have had involving that was a capìtal case,

and ìt started about eight years ago, and we

never got a completed record, a transcrìptìon,

and we had to just send it back. So that's

the bìtter experience we have had.

CHAIRMAN SOULES: Okay. On (I)
on 35, let me get to thìs, and thìs ìs sort of

a problem, Judge, that we have that may resul t

because there ìsn't a transcrìpt requìred, and

there ìs not goìng to be one as I understand

ì t, but one court of appeals has held that
when the partìes transcrìbed what the partìes

fel t was the germane testìmony to eì ther

factual or legal sufficìency -- or maybe both,

I can' t remember -- that because the party dìd

not transcrìbe all of every tape that they

fell under the presumptìon that there was

somethìng ìn the statement of facts that would

be germane to the factual or legal suffìcìency

poìnt and they couldn't revìew it on a partìal

statement of facts.
Now, they had all the tapes but they

dìdn' t have every tape, every word of every

tape transcrìbed. Now, ìt ìs true under the

law that the entìre recorded statement of
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facts and all exhìbits are relevant to the

ìssues raised on appeal ìf thoseìssues are
legal or factual sUffìcìency issues. Does

th ì s (I) or (1) ìt's (h) (1) on page 35,

requìre a party to transcrìbe every word on

every tape to put to the court of appeal s ìf

questìons of legal or factual suffìcìency are

raìsed?

HONORABLE C. A. GUITTARD: I

don' t thìnk so, and we perhaps ought to --
CHAIRMAN SOULES: Well, we are

goìng to need to say that.

MR. ORS INGER: Wel I, look at

( 2) .

CHAIRMAN SOULES: That doesn' t

make any dì fference because you can' t have

a -- that's the same thing on a -- when you go

up on a 1 imited statement of facts, but you

stìll can't raìse, even though the rules say

dì fferently, what the case --

HONORABLE C. A. GUITTARD:

Subdìvìsìon (2) --

MR. ORS INGER: £~ìth_Y~~_

~2QQ2r, wasn' t ì t?
HONORABLE C. A. GUITTARD:
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ìs supposed to take care of that.

CHAIRMAN SOULES:

doesn' t under the other rules.

PROFESSOR DORSANEO: We are

But ìt

goìng to change that, too.

CHAIRMAN SOULES: Well, ìf we

are goìng to change that, too, maybe we wil I

fìx that, but rìght now factual or legal

suffìcìency you have got to take up every

exhìbì t and the entìre record.

HONORABLE C. A. GUITTARD: We

have already passed on 53 (d) that would cure

that problem ìnan ordìnary case.

CHAIRMAN SOULES: All rìght.

MS. DUNCAN: Page 23.

MR. HATCHELL: Luke, you are

fallìng ìnto the trap that the courts have

fallen ìnto by belìevìng that the appendìx ìs

the statement of facts. The recordìng ìs the

statement of facts, so there ìs nothìng

omìtted. The problem that you are reading ìs
just a court that got ìt al i messed up.

CHAIRMAN SOULES: I know, and

fortunately ìt wasn' t my ca.se, but the next

one mìght be. So, you know, we are typìng up
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the whole thìng every tìme because who's next?

who's next ìn that barrel, you know? Where

does 53 fix thìs?

MR. ORS INGER: Page 23.

PROFESSOR DORSANEO: 53(d),

page 23.

CHAIRMAN SOULES: "The same

presumptìon shall apply wì th respect to any

poìnt ìncludìng a request..."

"The same presumptìon shall apply wìth

respect to any poìnt ìncluded ìn the request

that complaìns of legal or factual

suffìciency, ìnsuffìcìency of the evìdence."

Okay.

PROFESSOR DORSANEO: Except for

crìmìnal cases.

CHAIRMAN SOULES: Well, that

may f ìx the whole thìng then. If that's true,

then we can -- then that takes care of my

problem. Rìchard.

MR. ORS INGER: I would i ìke to

ask Justìce Guì ttard to look at on page 63

paragraph (b) (1), and that first sentence

there, as Davìd Perry poìnted out before,

suggests to me that we may be pre-emptìng thìs
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Supreme Court court by court order sìtuation

and now makìng ì t local electìon wì th the

judge on a case by case basis, and ìf that' s
so, th en we are pro b ab i y ID.a k ì ng a pol ì c y

decìsìon here that we don' t

HONORABLE C. A. GUITTARD:

Well, the Supreme Court ìsgoing to adopt this

and by adoptìng ìt ìt would supersede these

specìal rules.
MR. ORS INGER: Okay. Then I

thìnk we are.
PROFESSOR DORSANEO: These

specìal rules are more purvasìve than you

thìnk, too.
MR. ORSINGER: I thìnkthat we

are makìng a polìcy decìsìon ìn thìs proposal

at least recommendìng to the Supreme Court

that all courts ìn Texas can now go to

electronìc statement of facts on an ad hoc

basìs.

HONORABLE C. A. GUITTARD: We

are aSkìng the Supreme Court to make th.at
policy decìsìon. Rìght.

CHAIRMAN SOULES: Okay. We

have got about 10 more mìnutes, then we are
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goìng to break for lunch and start on

dìscovery. I'd lìke to take thìs a step at a

tìme and then, Joe, i wìll hear from you, but

let me tell you what we are goìng to try to do

ìn the next 10 mìnutes, and ìf nobody

dìsagreesi we won't do ìt. Fìrst, decìde

whether we are wìllìng to have these

rules -- recommend these rules to the Supreme

Court just as they are wrìtten, where every

court does ìts bìddìng about electronìc

recordìng.

HONORABLE C. A. GUITTARD: Now,

th.at should be subj ect to the wì thdrawal of

the part about the clerk, the recorder beìng a

clerk.
CHAIRMAN SOULES: And whoever

this person is -- to start off, ìf We have

recorders, we wìll write ìnto the rules that

these recorders are goìng to be employees of

the court, of the jUdge, I guess, and that

they wìll have some offìcìal capacìty so that

there ìs a hìerarchy or an authorì ty where

they can be contacted by the appellate courts

or the trial courts ìn somé way sìmìlar to

what current court reporters -- what we are
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doìng wì th the current court reporters.

assume that we are goìng to do that.

Next -- and I thìnk that everybody is ìn

agreement wì th that. Is there anybody who

dìsagrees wìth that? Okay. Everybody agrees

So

wìth that.
Next, these rules are wrì tten so that

each court wìll make ìts own decìsìons about

whether to have a reporter or a recorder.

There wouldn' t be any specìal order needed

from the Supreme Court of Texas, and there

wouldn' t need to be any agreement of the

partìes. I want to f ìnd out how many are ìn

favor of that, and then I want to go to the

next one. How many are ìn favor of havìng

recorders but only where there ìs agreement of

the partìes? okay. So that's the path we are

goìng to go through.

MR. YELENOSKY:

anotherchoìce there?
CHAIRMAN SOULES: Another

Isn' t there

choìce.

be?

okay. What would the other choìce

MR. YELENOSKY: We I I, the other

choìce ìs to say we are not prepared to make a
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polìcy decìsionor to advise the supreme Court

as to the pol ìcy decìs ìon. I fyou choose to

have electronìc recordìng, here ìs the rule,
and ìf you choose to have ì t done court by

court, here ìs the rule.
HONORABLE C. A. GUITTARD:

That's rìght.

MR. ORSINGER:

same rule ìn both cases.

It should be the

MR. YELENOSKY: Because I don' t

thìnk anybody ìs comfortable makìng a polìcy

decìsìon.

MR. LATTING: That was my

concern that I understood was answered by

Judge Guìttard that we are not making a

recommendatìon, and I am specìfìcally

suggestìng we not make a recommendatìon untìl

we -- unless we get a report hearìng how this

has worked, and ìf we pass any of these rules,

untìl then I am goìng to hope that we will say

we are not makìng a recommendatìon on the

merìts of ìt.
HONORABLE C. A. GUITTARD:

Mr. Chairman, I would suggest , as I ìndìcated

before, that these rules be SUbject to the



3238

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Supreme Court's determìnatìon as to whether

electronìc recordìng should be allowed but

that ìt be presented to the Supreme Court on

the basìs that ìf they are allowed, these

rules wìll apply.

CHAIRMAN SOULES: That's what I

understand we are doìng. We are tryìng to

gìve the Supreme Court a message from thìs

commìttee how do we feel about thìs so that

they can take that ìnto consìderatìon as they

go forward and whatever they do about

recorders ìn the courtroom.

MR. YELENOSKY:

follow-up on that --

MS. DUNCAN: Luke, you-all just

saìd two exactly dìfferent thìngs.

MR. YELENOSKY: -- the fìrst

But, Luke, to

sentence stìll has to change because --

CHAIRMAN SOULES: Steve, wìll

you start over for me, please?

MR. YELENOSKY: The f ìrst

sentence does make a polìcy decìsìon. I just

thìnk ìt does because ìt says "any court. II I
mean, I can't vote for thìs wìthoutfeelìng

that I am votìng to recommend to the Supreme
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Court that ìt gìve dìscretìon to each court.

I f you change that f ìrst sentence and g ì ve ì t,
you know, eìther present optìons there or

leaveìt out indìcatìng that that's for the
Supreme Court to f ì i I ìn, then f ìne.

CHAIRMAN SOULES: Judge McCown.

HONORABLE F. SCOTT MCCOWN: If

I understand what steve's saying, I agree wìth

hìm, but ìt seems to me that what we are

saying is -- and what I would lìke to say to

the Supreme Court ìs we are not advìsìng you

about what ìs best to do wìth electronìc

recordìng. I f you are goìng to contìnue your

present experìment -- and they themselves are

ìn an experìmental phase wì th specìal

orders we recommend that your specìal

orders be these rules because these rules are

desìgned to ìntegrate wì th the TRAP rules.

When you de.cìde, ìf you decìde, to go

statewìde wìth electric recordìng, then we

have got the rule for you whìch ìntegrates

wìth the TRAP rules.

And I thìnk that's what Judge Guittard ìs

sayìng, and then what they can do wì th (b) (1) ,

they can have (b) (1) say, whenever we gìve a
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spec ìa I order, thi s ìs what ìt wì 1 1 be, Dr

they can have (b) (1) say at the point they

decìde to go wì th electronìc recordìng just

exactly what ìt ìs, but we wouldn' t ba buyìng

off on tellìng them whìch way to go.

CHAIRMAN SOULES: Okay. We

have got sìx more mìnutes of appellate rules.

Do we get thìs to closure, or do we keep

talkìng? It doesn' t make any dìfference to

me, whatever you say. John Marks.

MR. MARKS: If we are goìng to

make Some recommendatì.ons along these 1 ìne.s ì t

seems to me that we need to have or recommend

some sort of certìficatìon procedur$s so

ì f a court ìs goìng to do ìt it's got

certìfìed by somebody that knows What

doìng and not leave ìt up to the recorder but

somebody else who COmes ìn and saìd i "okay.

This passes the mustard."

CHAIRMAN SOULES: Rusty

McMa ìns .

MR . MCMAINS : Well, one of the

problems I have wì th the ìdea that we can just

tender thìs and say, "Thìs ìs the rule you

should fo.llow ìf you are goìng to make the
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decìsion to do it," ìs I don't thìnkthat thìs

ìs the rule they should follow. From a

technologìcal standpoìnt there are no

guìdelines, and what We are saying ìs that we

should not have -- we are basìcally sayìng ìf

you adopt electronìc court reportìng or

electronìc recordìngs, don' t worry about any

guìdel ines. Let everybody fìgure ìt out.
I would never recommend to the Supreme

Court that you adopt a rule whìch says they

can record on any kìnd of equìpment they can

dìg up ìn any secondhand pawn store, and

nobody has to test ìt, nobody has to certìfy

ì t, nobody has to ver ì fy ì t, and we don' t have

to worry about what the technologìcal

capacìtìes of the equìpment are. I thìnk

that's rìdìculous, and yet that's where we are

now. That's what the specìal orders, ìn fact,
do. The specìal orders don' t have any

technologìcal lìmitatìons either.
CHAIRMAN SOULES: Rìght. Davìd

Perry.

MR. PERRY: I thìnk the problem

we have got ìs that the rule that ìs beìng

proposed presupposes that we know what the
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technology ìs and know what the rules need to

requìre when, ìn fact, we don' t. I thìnk most

of us bel ìeved that ìf electronìc recordìng

was goìng to be authorìzed there would be a

lot of stuff that ought to be ìn this rule

about certìficatìon and things lìke that, but

ìt's not here because we don' t know what ì t

ìs, and ìt would appear to me that it ìs

premature for the rules to be adopted

governìng electronìcrecordìng untìl somebody

has made an organìzed decìsìon as to what

those rules need to be.

CHAIRMAN SOULES: Sarah.

MS. DUNCAN: I agree wì th that

except that we are requìrìng people to fol low

rules that haven' t been publ ìshed, and we are

dìsmìssing theìr appeals when they don't

comply wìth unpublished rules, and I thìnk

that the genesìs of thìs at least was not that

we know the detaìls because the Supreme Court

hasn't told us but that ìt's sìmply not faìr

to requìre people to comply wìth a whole set

of rules that's very dìfferent from the TRAP

rules and not have those be publìshed rules.

MR. PERRY: Well, then why
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doesn' t the commìttee wrìte a brìef set of

rules that is specìfìcally limìted only to the

courts that are subj ect to the ad hoc

electronìc recordìng rules?

MS. DUNCAN: Well, we can do

that, but that stìll doesn't fìll ìn all of

the gaps ìn electronìc recordìng procedures

that are left from the Supreme Court's order.

CHAIRMAN SOULES: Rìchard

Ors ìnger.

MR. ORS INGER: I thìnk we can

get around the whole problem just by takìng

out the fìrst sentence of (b) (1), and we wìll

let the supreme Court decìde what courts and

when are goìng to go to electronìc, but

whìchever they are thìs ìs a set of rules that

they will follow from the standpoìnt of

gettìng your statement of facts to the court

of appeals because we defìnìtely need to have

some kìnd of set of rules that's faìr because

appeals are beìng dìsmìssed all the tìme

because they are not makìng their 15-day

deadl ìne and everythìng else. I f we just take

that fìrst sentence out, don't we elìmìnate

the whole problem? We don' t take a posìtìon
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on whether it ought to be every court or one

court ìn each cìty, but whatever court it ìs

ìs goìng to follow the same set of rules

statewìde in terms of the statement of facts

to the court of appsals.

CHAIRMAN SOULES: Bìii

Dorsaneo.

PROFESSOR DORSANEO: I would

recommend doing something I ìke that,

elìmìnating in the tìtle "Election," and I am

not sure exactly what we could replace it

wìth, but the fìrst sentence would be a

sentence in my vìew that would be changed to

provìde that any court that ìs authorìzed by

law to make or toauthorìze the makìng of an

electronìc recordìng ìn lìeuof a stenographìc

record of the court's proceedìng, you know,

may do so ìn accordance wìth this rule or some

language lìke that. Now, that doesn't make

these rules very good, but they are not very

good now, and you can't fìnd them. it' s

better to have them not be very good and

subj ect to scrutiny than publ ìshed as

appendices to various courts of appeals

opìnìons.
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MS. DUNCAN: You are stìll

goìng to look at the rule and not know.

PROFESSOR DORSANEO: Wel i, I

can' t fìx everythìng rìght now.

HONORABLE C. A. GUITTARD: You

are talkìng about makìng prescrìptìons of

technologìcal requirements whìch I am not sure

the Supreme Court wants to make, and I'm sure

we couldn't fìgure out.
MR. YELENOSKY: That's rìght.

MR. ORSINGER: Wel i, we don' t

need to.
CHAIRMAN SOULES: Lunchtìme.

The appellate rules are closed, and we wìll

get back to them another tìme.

PROFES S OR DORSANEO: Actua i ly

we have now covered everythìng ìn the

appellate rules report except for the cìvìl

procedural companìon rules.
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