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Rule 44

CHANGES FROM SEPTEMBER 7, 1994 DRAFT
TO NOVEMBER 14, 1994 DRAFT

In paragraph (b), the following was inserted as the first sentence: "The
attorney in charge for a party is the attorney to whom orders and notices to
that party should be sent and on whom papers and copies of papers should
be served." In addition, paragraph (b) was moved to Rule 7(a) and the
remaining paragraphs of Rule 4 were renumbered. The Notes and Comments
following the rule have been revised accordingly.

nother than a Saturday, Sunday, or legal holiday" was deleted from the third
sentence.

Paragraph (a) was deleted and Rule 4(b) was substituted in its place. The

' Notes and Comments following the rule have been revised accordingly.

nfee or" was inserted in front of deposit in two instances.

An alternative to the last sentence was added to the report, along with a
comment by the Section Committee.

nnot" was added before "ex officio” and before vwithin the personal
knowledge"

wand disclose the source of any fee paid or to be paid for preparation of the
brief,"* was added.

v and (5) in accelerated appeals, that the appeal is accelerated" was added
to subdivision (a)(2).

wOrdinary" was deleted from the title of the rule.

nwor as extended in accordance with Rule 41(a)(2)" was added to the end of
the first sentence and an explanation was added to the Notes and Comments.
The last sentence of subdivision (a)(3) was deleted.

Paragraph (a) was deleted and the following was added:

(a) Notice of appeal in habeas corpus and bail proceedings shall be given
in writing, filed with the clerk of the trial court, within ten days after the
judgment or order is entered by the trial court, either in writing or in open
court. The transcript and statement of facts, if requested by the applicant or
the state, shall be filed in the appellate court within fifteen days after notice
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Rule 52

Rule 55(c)

Rule 56

Rule 57

Rule 74

Rule 87

Rule 100

Rule 120

of appeal is filed. The applicant ‘s brief shall be filed within 10 days after the
record is filed and the state’s brief shall be filed within 10 days after the
applicant’s brief is filed. The appellate court may shorten or extend the time
for filing the record or the briefs upon written motion of a party setting out
a reasonable explanation for the need for such action.

nor" inserted before "Code of Criminal Procedure" and "and" was
substituted for "or" before "any relevant statute."

"trial judge, who . . ." substituted for "trial court, which .. .."

"and determine whether it complies with the requirements of Rule 40 and
was filed within the time prescribed by Rule 41(a)(1)" was deleted from the
first sentence of paragraph (a). "On receipt of the copy of the notice of
appeal, the clerk shall docket the appeal.” was added to subparagraph (a)(1)
and "If it appears to the clerk that the notice of appeal is proper in the court
of appeals and timely, the clerk shall file it and docket the appeal in the order
of receiving the notice." was deleted from that subparagraph. "or thirty days
in the case of an accelerated appeal," was added to the first sentence of

paragraph (c).

In paragraph (a), "of the appellate court" was inserted after "clerk". In
subparagraph (a)(3), the following was added: "and if by mail, the date of
mailing". In subparagraph (a)(5), the following was added: "or any other
filing that could affect the time for perfecting the appeal®. In subparagraph
(a)(10), the following was added: "and if the trial was electronically recorded,
that it was so recorded". A new paragraph (d) was added, as follows: "(d)
The docketing statement is for administrative purposes and does not affect the
jurisdiction of the appellate court."

In paragraph (h)(5), "trial court, which" was changed to "trial judge, who".

The following changes were made in subdivision (b)(1): "send an
acknowledgement to the clerk of the appellate court of the receipt of the
mandate and” was deleted from the first sentence; "same" was deleted and
"mandate" inserted in the first sentence; "and the clerk of the appellate
court" was deleted from the last sentence. ' '

"to the trial court’s final judgment" was added to the first sentence of
paragraph (a) and a comment was added under the Notes and Comments.

Paragraph (a)(2) "deposit for costs shall be made" is changed to "filing fee
shall be paid". In paragraph (c)(1), "relator is entitled to the relief sought”



was inserted in the first sentence, and "a writ of habeas corpus should be
issued" was deleted.

Rule 131 In paragraph (c), the following is stricken: Example: "This is a suit for
damages in excess of $1000.00 for personal injuries growing out of an
automobile collision. The opinion of the court of appeals correctly states the
nature and results of the suit, except in the following particulars: (If any.)"
Paragraph (j), regarding intervention, was deleted

Transcript  "51(d)" was stricken and "53(e)" inserted in two instances.
Order (B)(S)

TRCP 264 A revised Rule 264a and 264b were inserted and Rule 264 which appeared in
the previous report was deleted.



CUMULATIVE REPORT OF RECOMMENDATIONS OF
COMMITTEE ON STATE APPELLATE RULES OF THE
JUDICIAL PRACTICE AND ADVOCACY SECTION.OF THE
STATE BAR OF TEXAS
1991-1994

~ PROPOSED AMENDMENTS TO
TEXAS RULES OF APPELLATE PROCEDURE
November 14. 1994

NOTE TO ADVISORY COMMITTEE: The proposed amendmerus in this report, unless otherwise
Miwd,hmbmmovdmdmmnmddbyﬂw&mmmwm
AmdlmerdeAdmmcySedimafdemeBw,whidxindmedwhdﬂmponmﬂw
*Section Committee.” However, the "Explanations,” "Notes to the Advisory Committee, and the “Notes
aldConunam'hawnabeencamﬂaedindamIbythemximwnun&tee. The "Notes and
(bmm,'whidzspedythepvmsddw:ga,mbzdudedbywayofammwﬂw&pmw
Cowtwhmﬁpublidmﬂwmw:dnwm,md,maq’m,mmtdedmﬂwudzﬂwwmdnwmhm
already- been adopted.

SECTION ONE. APPLICABILITY OF RULES
RULE 1. SCOPE OF RULES; LOCAL
RULES OF COURTS OF
APPEALS
(a) Scope of Rules. [No change.]

(b) Local Rules. Each court of appeals may, from time to time, make and amend ruies

governing its practice not inconsistent with these rules. Copies of rules and amendments so made shall
before their promulgation be furnished to the Supreme Court and to the Court of Criminal Appeais for
approval. When an appeal or original proceeding is docketed, the clerk shall mail a copy of the court’s local
rules to all counsel of record who request it. No appeal shall be dismissed for noncompliance with a local
rule without notice to the noncomplying party and a reasonable opportunity to cure the noncompliance.

Notes and Comments
Change by 1994 amendments: The last sentence of paragraph (b) has been added.
RULE 2. RELATIONSHIP TO
JURISDICTION AND
SUSPENSION
(a) Relationship to Jurisdiction. [No change.]

(b) Suspension of Rules in Civil and Criminal Matters. Except as otherwise provided in these
a-court-of-appeals,-or-the-Court

rules. in the interest of expediting a decision or for other good cause shown,

of Criminal-Appeals the appellate court in which the appeal is pending may suspend requirements and
provisions of any rule in a particular case on application of a party or on its own motion and may order
proceedings in accordance with its direction. Provided,-however, that aNothing in this rule shall be

Cumulative Report
State Bar Appeilate Rules Commirtee , -1- November 14, 1994



construed to allow any court to suspend requirements or provisions of the Code of Criminal Procedure or to
extend the time for perfecting appeal in a civil matter.

Notes and Comments
Change by 1994 amendment: The power to suspend rules in paragraph (b) as in criminal cases is
extended to civil cases.
SECTION TWO. GENERAL PROVISIONS
RULE 3. DEFINITIONS AND UNIFORM TERMINOLOGY
[No change.]

RULE 4. SIGNINGFILING-AND-SERVICE
FILED PAPERS-GENERAL RULES

(a) Signing. Each motion, petition, application, brief, metion or other paper filed shall be
signed by or on behalf of the attomey in charge at-least-one-of-the-attorneys for the filing party and shall
give the State Bar of Texas identification number, the mailing address, telephone number, and telecopier
number, if any, of each attorney whose name appears as an attorney for the party is-signed-therete. A party

whe-is not represented by an attorney shall sign the his brief or other paper and give his or her address and
telephone number.

EXPLANATION: The additions extend the rule to petitions for mandamus, motions for rehearing, etc.
hdxmmofonguwlpomedmgswﬂlmakemendewmpmmdwﬂdeﬁnemmaddyﬂw

requirements for such proceedings. . .
(b)  Filing of Papers. The filing of records, motions, petitions, applications, briefs and other

papers in the appellate court as required by these rules shall be made by delivering filing them with to the
clerk, except that any justice or judge of the court may permit the papers to be filed with hifs the justice or
judge, in which event he the justice or judge shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If any document ! ; i

petition-for-discretionary-review is sent to the pmr clerk b ust-cl Unit tat mail or by registered
or certified mail in an envelope or wrapper properly addressed and stamped and is deposited in the mail on

or before the last day for filing same, the same, if received by the clerk not more than ten days sardily after
the last day for filing, shall be filed by the clerk and be deemed as filed in time;-provided-however-that-a

fling. A legible postmark affixed by the United

() Number of Copies.

(1)  Each-pasty-shallfile-six Six copies of motions, petitions, applications, briefs,
jons and other papers shall be filed with the Eclerk of the Ccourt of Aappeals in which
the case is pending. Any court of appeals may by local rule authorize the filing of fewer or more
copies. Only one copy of the record is required to be filed in accordance with these rules.
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it yreviews Twelve copies of each a fication for writ of error shall be filed
with the Cclerk of the E€court of Aappeals. The original of each petition for discretionary review
shall be filed with the clerk of the court of appeals and eleven copies shall be delivered to the clerk.

@

deliver the eleven copies to the Clerk of the Court of Criminal Appeals.

3) In an original proceeding commenced in a court of appeals, each party shall deliver
three copies of all petitions and briefs provided for in the rule governing original proceedings (Rule
120) to the clerk of the court of appeals. If the proceeding is commenced in the Supreme Court or
the Court of Criminal Appeals, welve copies shall be delivered. Any court of appeals may by local

. ;ulg authorize the filing of more copies. Only one copy of the record is required to be filed in
accordance with the rul verning origin in

(34)  Each party shall file twelve copies of all other papers addressed to the Supreme
Court or Court of Criminal Appeals with the clerk of the court to which it is addressed.

EXPLANATION: The proposed amendmenzs to paragraphs (c) and (d) consolidate filing and copy
mqﬁ:mhmﬂm«b)md«c), 74(i), 121(a)3), 130(b), and 160 and apply to filing of

(6)] Paper. All documents shail be typewritten or printed on opaque white or near-
inches by 11 inches, unless commerciaily printed. The use of recycled

Py

2)

between the lines except that footnotes ma single spaced. Briefs and a lications shall be bound

so as 1o ensure that the bound copy will not lose its cover or fall apart in regular use. It is preferred
that briefs be bound to permit them to lie flat when open, and they must do so if the cover is plastic

3 of Briefs and icarions. llate briefs an lications in civil
i i i i i with one-inch m

statutes, rules, regulations, and the like, and excerpts from the record crucial to the issues presented.
The court may, upon motion or by local rule, permit a longer brief. The court may direct thata

file a brief, or another brief, in a particular . _If any brief is unn ily lengthy or n
prepared in conformity with these rules, the court may require it to be redrawn.

EXPLANATION: Mpopombb:dudeﬂwyvviﬁmuofmu%#d)mzddwpmvidea

mdmdfamwdmwwudwﬂlnaqutoevadepagelimmwm.
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NOTE TO ADVISORY COMMITTEE: It is not the intent of the Section Committee to limit the size
of commercially printed briefs. The restriction of record excerpxs to matters crucial to the issues is
added 1o avoid unnecessary bulk and to discouroge long appendices.

(€))] Rejection_of Briefs. Unless every copy of a brief conforms to this rule, the clerk is

authorized to return unfiled all nonconforming copies. An extension of ten days is allowed for the
re-submission in a conforming format of a rejected brief.

[6))] : . lication, brief, petition, motion, or other ma
amended at any time when justice requires upon sucl nable t the a

(e) Service ef-All-Papers Required. Copies of all papers filed by-any-pariy and not required by
these rules to be served by the clerk shall, at or before the time of filing, be served by the filing a party oF
person-acting-for-him on all other parties to the trial court’s judgment appeal-or-review. -Service-oR-a-pary
represenied-by-counsel-shall be-made-on-counsel: Except as provided in the rules governing original

eedin rvice of of th rd is no i :

EXPLANATION: TTwrequimnamb;orig'nalpmcaadingrmmarepaziadaiydeﬁzed.

6] Manner of Service. Service may be personal, by mail, or by telephonic document transfer to
the party’s current telecopier number. Personal service inciudes delivery of the copy to a clesk secretary or
other responsible person at the office of counsel. Service by mail is complete on mailing. Service by
telephonic document transfer is complete on receipt. ice
that party’s attorney in charge, as defined i

wt [alagldp)

EXPLANATION: 'Seaumy‘iuqueommdeeaimComﬂ:eeimatmofﬂwumuhg
of'dat'bxmAnwiamlaM:qﬂia Service on the attomey in charge will relieve the attomey of
the burden of serving more than two opposing aitomeys. :

® Proof of Service. Papers presented for filing shall be served and shall contain an
acknowledgement of service by the person served or proof of service in the form of a statement of the date
and manner of service and of the names and addresses of the persons served, certified by the person who
made the service. Proof of service may appear on or be affixed to the papers filed. The clerk may permit

papers to be filed without acknowledgment or proof of service but shall require such acknowledgment ot
proof to be filed promptly thereafter.

Notes and Comments

Change by 1994 amendments: The rule has been redrafted and pertinent provisions of former Rule

121 have been incorporated. The language in paragraph (e)(4) concerning record excerpts is added to avoid
unnecessary bulk.

RULE 5. COMPUTATION OF TIME

(a) In General. In computing any period of time prescribed or allowed by these rules, by order
of court, or by any applicable statute, the day of the act, event, or default after which the designated period
of time begins to run shall not be inciuded. The last day of the period so computed shall be included, uniess
it is a Saturday, Sunday or legal holiday, in which event the period extends to the end of the next day which
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is not a Saturday, Sunday or legal holiday. When the act to be done is the filing of a paper in court, and the"
clerk’s office is closed or inaccessible on the last day of the period so computed, the period extends to the

end of the next day on which the clerk’s office is open and accessible. Proof of closing or inaccessibility of

the cleric’s office may be made by a certificate of the clerk or counsel or by affidavit of the party. Whenever
a party has the right or is required to do some act within a prescribed period after the service of a notice or
other paper and the notice or paper is served by mail, three davs shall be added to the prescribed period.

(b) - (¢) [No change.]

EXPLANATION: The Section Committee is of the opinion that dosing or inaccessibility of the derk’s
oﬁiwﬁnﬁdadmmbmddmdmfwﬂbzgmmdﬂﬂawﬁﬁcﬂeofﬂwdakwof
counsel is reliable proof of that fact. This amendment would be consistent with the recent decisions
conceming locally-declared holidays. Inre V.C., 829 SW2d 772 (Tex. 1992); Miller Brewing Co. v.
Villarreal, 829 SW2d 770 (Tex. 1992). It would also take care of the problem in eareme weather when
the court is inaccessible.

) No notice of Judgment of Appellate Court. Notwithstanding any provision of these rules
concerning the time for filing a motion for extension of the period for filing a motion for rehearing,
application for writ of error, or petition for discretionary review, an extension of such period may be granted
by the appellate court in which a motion for extension would properly be filed on swem motion showing that
neither the party desiring to file such motion for rehearing, application for writ of error, or petition for
discretionary review nor his attorney had notice or actual knowledge of the judgment or order from which
such period began to run before the last day of such period and stating the earliest date either the party or
his attorney received such notice or actual knowledge. Such a motion for extension shall be filed within
fifteen days of the date either the party or his attorney first had such notice or actual knowledge, but in no
event more than ninety days after the beginning of such period. When such a motion is granted, the period
in question shall begin to run on the date of granting the motion.

Notes and Comments

Changé by 1994 amendments: The last two sentences of paragraph (a) have been added and the

requirement of a "sworn" motion has been deleted from paragraph (f), since the evidence supporting the
motion is governed by Rule 19(d).

RULE 6. COMMUNICATIONS WITH THE APPELLATE COURT.

[No change.}

RULE 7. APPEARANCE, WITHDRAWAL,
AND SUBSTITUTION OF COUNSEL

() Attorney in Charge in the Appellate Court. The attorney in charge for a party is the
attorney to whom orders and notices to that party should be sent and on whom papers and copies of papers
should be served. The attomey who.sigeed the notice of appeal shall be the attorne in charge for the
appellant. The attorney who was in charge for any party other than the appellant in the trial court shall be
deemed the artorney in charge for that arty on appeal. Any party may designate a different attorney in
charye by filing and serving a written designation specifving a different attorney in charge giving the State
Bar of Texas identification number, mailing address, telephone number and telec ier number. The attorne
in charge mav also designate one other attorney for that party to receive notices and co ies.

Cumulative Report
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(b) Withdrawal and Substitution. Counsel shall be permitted to withdraw or other counsel
may be substituted upon such terms and conditions as may be deemed appropriate by the appeilate court.
The motion for leave to withdraw as counsel shall be accompanied by either a showing that a copy of the
motion has been furnished to the party with a notice advising the party of any ensuing deadlines and settings
of the cause or written acceptance of employment by new counsel indicated.

Notes and Comments

Change by 1994 amendments: Paragraph (a) is new. Former Rule 7 is retained as paragraph (b).

RULES 8 - 10

[No change.]

RULE 11. DUTIES OF COURT REPORTERS
@ (1) &(2) [No change.]

(3) filing all exhibits with the clerk and making copies of the exhibits for inclusion in the |
statement of facts when a statement of facts is prepared;

(4) [No change.]

ring and filin tement of facts in any case in which a party has filed a noti
of appeal, has made a request for a statement of facts, and has paid the reporter’s fee or made

satisfactory arrangements for such payment;

(56) performing such other duties reiating to the reporter’s official duties as may be
directed by the judge presiding.

Notes and Comments
Change 1994 amendment: (1) Paragraph (a)(3) has been amended to clarify the division of labor

between the clerk and the court reporter in correspondence with Civil Procedure Rules 75a and 75b. (2)

Paragraph (a)(5) has been added to transfer responsibility for filing the statement of facts from the appellant
to the reporter.

RULE 12. WORK OF COURT REPORTERS
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(a) It shall be the joint responsibility of the trial and appellate courts to ensure that the work of
the court reporter is accomplished timely. When a notice of appeal has been filed and the appellant has
made a proper and timely request for a statement of facts and has paid the reporter’s fee or made
satisfactory arrangements for payment, the appellate court and the official court reporter, rather than the

arties. have responsibility to see that the statement of facts is filed. If a substitute or predecessor reporter
has recorded any part of the trial or other proceeding, the official reporter has responsibility to obtain from
the substitute or predecessor reporter a transcription of such proceedings.

(b) & (¢) [No change.]
Notes and Comments

Change by 1994 amendment: The second sentence of paragraph (a) has been added to transfer
responsibility for filing the statement of facts to the official reporter and the appellate court.

RULE 13. DEPOSIT FOR COSTS %; ;
IN CIVIL CASES
(a) On Filing Notice of Appeal. Filing-Franseript. Upon receipt of a notice _of aj in_the

appellate court tenderingthe-transcript-to-the-clerk-for-filing, the appeliant shall deposit with the €clerk of
the Ceourt of Aappeals the sum of fifty dollars $50 as costs.

EXPLANATION: This proposal amfomutothepmvirioruofpmposed&dew(axnthmdwapped
v,irpafeaedbyﬂb:gafcuodceofappealintheaialoomtmddmtawpyofthenaicebefommded
to the appellate cout. V

(¢) - (D [No change except paragraphs relettered as (b) - (e)]

(fg) Other Proceedings. Upon filing of other motions or proceedings not specifically
enumerated in this rule, when no notice of appeal record has been filed with the clerk of the trial court, the
party filing such motion or proceeding shall deposit the sum of ten dollars $18 if in the court of appeals, or
seventy-five dollars $75 if in the Supreme Court as all costs in such proceedings. When a record is later filed
in the same proceeding or oral argument s set, only an additional deposit of forty dollars $40 shall be
required if in the court of appeals or fifty dollars $50 if in the Supreme Court.

(gh) (No change.]
i) Failure to Make Deposit. If any fee or deposit required by this rule is not tendered when

required, the appellate clerk shall notify the appellant or other moving party, and if the fee or deposit is not
tendered withi ivi tificati . the court for

(ij) [No change.]
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k) Inability to Pay. If the appellant has filed in the trial court an affidavit of inability to pay
costs and has given the notice required by Rule 45(d) 48(a}3), and any contest of the such affidavit has been
overruled, the appellant he shall be entitled without making a deposit for costs to filing of the notice of
appeal and filing of file the record in the court of appeals. and. if the decision of the court of appeals is
adverse to him, to_the filing of an application for writ of error-witheut-maliag-any-depoesit-forcests. In all
other proceedings in which a cost deposit is required by this rule, a party unabie to pay such costs may make
an affidavit of his inability to do so and deliver it to the clerk of the appeliate court upon filing the petition
or motion. If the affidavit is filed in connection with an application for writ of error, it shall be delivered to
the Cclerk of the CGcourt of Aappeals to be forwarded to the Supreme Court with the record for action by
the Supreme Court. Contest of any such affidavit in the appeilate court shall be governed by Rule 43
4B@3).

Notes and Comments

Change by 1994 amendment: This rule has been amended to conform to the amendments to Rules
40, 45, 50(d), 51(e) and 53(k).

RULES 14 - 15

[No change.]

RULE 16. COURT OF APPEALS
UNABLE TO TAKE IMMEDIATE ACTION

~ The inability of any court of appeals having jurisdiction of a cause, matter, or controversy requiring
immediate action to take such immediate action by reason of the illness or absence or unavailability of at
least two of the justices thereof may be established either by the certificate of the clerk or any justice of such
court of appeals, or by the affidavit of counsel for any party to such proceeding establishing. the facts to the
satisfaction of the court of appeals from which immediate action is sought. In determining the nearest court
of appeals within the meaning of section 22220(b) of the Government Code its straight-line distance from
the courthouse of the county where such cause, matter, or controversy is or was last pending in the trial
court shall govern. A court of appeals is available to take immediate action under the provisions of said
Article when two or more justices thereof, not disqualified, are present for duty or can readily become
present for duty within the time when such action must be taken. If the inability of the nearest court of
appeals to take such immediate action is also established in the manner hereinabove provided, such action

may be taken by the court of appeals next nearest to such courthouse. Any action taken under this rule by a
: in whi appeal ot originz ceding i ,

transferor court for any additional action.]

EXPLANATION: The aliemative to the last sertence is based on the discussion in the Supreme Court
Advisory Committee meeting of September 16, 1994. ‘
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" RULE 18. DUTIES OF APPELLATE COURT CLERK

(a) Dacketing the Case and Monitoring the Record. The Cclerk of the Cgourt of Aappeals
shall have the responsibility for docketing the appeal and monitoring the filing of the record in accordance
-.with Rule 57 56(a). The clerk shall put the docket number of athe case on each separate item (transcript,
statement of facts, motion, pleading, letter, etc.) thatis received in connection with the case, as well as
putting the docket number on the envelope in which the record is stored.

(b) - (d) [No change.]

RULE 19. MOTIONS IN THE
APPELLATE COURTS

(a) - (¢) [No change.}

(d) Evidence on Motions. Motions need not be verified, except that a motion dependent on
facts not apparent jn the record and-net or not ex officio known to the court, or not within the personal
knowledge of the attorney signing the motion must be supported by affidavits or other satsfactory evidence.

(¢) & (0 [No change.]

[¢3] Particular Motions.

03] Motions to Dismiss for Wane of Jurisdigion. Motions to dismiss for want of
i ecide th fi h other defects as def;

as th n_in_the
which ot i hall al made, filed and docketed within thirty da ter the
filing of the transcript in the court of appeals; provided, however, if made afterwards, they may be
entertained by the court upon such terms as the court ma deem j _pro
(2)

of
transcript in_the court of appeals; otherwise the objection shall be considered as waived, if it can be

waived by a party.

3) Motions for Extension of Time. All motions for extension_of time shall be filed with
the clerk of the appellate court in which the case is pending. All motions for extension of time shall
specify the following: i

(a) the court below and the date of judgment, together with the number and
style of the case;

(b) in_criminal cases, the offense for which the appellant was convicted and the
punishment assessed;

1(3) if the appeal has been perfected, the date when the appeal was perfected:
(4 the deadline for filing the item in question;

(e) the length of time requested for the extensions

(€3] the number of extensions of time that have been granted previously

regarding the jtem in question; and
(¢4 the facts relied upon to reasonably explain the need for an_extension.

(4) Motion for Eue}zsion of Time to File ication. All motions for extension of time
for filing an application for writ of error shall be filed in directed to, and acted upon by the
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Supreme Court, Twelve copies of the motion for extension of time shall be filed in the Supreme
Court not later than fifteen days after the last date for filing an application. A copy of the motion
shall also be filed at the same time in the court of appeals and the Clerk of the Supreme Court shall .
notify the court of appeals of the action taken on the motion by the Supreme Court. Each such
(a) ourt of appeals and the date of its judgment, together with the n

and style of the case; '

(b) the date upon which the last timely motion for rehearing was overruled:

© the_deadline for filing the application; and

(d) the facts relied upon to reasonably explain the need for an extension.

(5 Motions to P ne ._Motions made to postpon nt of the
a future less consented to by the opposit It ufficient ca !

such sufficient cause is apparent to the court.

Notes and Comments

Change by 1994 amendments: (1) Paragraph (d) has been amended to eliminate the requirement of
an oath in the case of facts within the personal knowledge of the attorney. (2) Paragraph (g) incorporates
the provisions of other rules concerning motions, as follows: (g)(1) from former Rule 72, (g)(2) from former
Rule 71, (g)(3) from former Rule 160, (g)(4) from former- Rule 73, and (g)(5) from former Rule 70.

RULE 20. AMICUS CURIAE BRIEFS

The clerk of the appeilate court may receive but not file amicus curiae briefs. An amicus curiae
shall comply with the briefing rules for the parties, shall identify the person, association, or corporation on
whose behalf the brief is tendered and disclose the source ee paid or t : i
the brief, and shall show in the brief that copies have been fumnished to all attorneys of record in the case.

In civil cases, an amicus curiae brief shall not exceed 50 pages in length, exclusive of pages containing the list
of names and addresses of parties, the table of contents, index of authorities, points of error, and any
addendum containing statutes, rules, regulations, €tc. The court may, upon motion and order, permit a
longer brief.

EXPLANATION: Akhoudzmmmfoaawthemaiaofida@hg:hediaumm
b&a&ﬂwﬁdﬁﬂd.wsm&mm&oftheoﬁmhummbdmddbemqﬁmd.

Notes and Comments
Change by 1994 amendments: The rule has been amended to add the requirement to identify the
person, association, or corporation on whose behalf the brief is filed.
RULE 21. RECORDING AND BROADCASTING
OF COURT PROCEEDINGS
[No change.]
SECTION THREE. NEW TRIALS, ARREST OF

JUDGMENT, AND NUNC PRO TUNC
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PROCEEDINGS IN CRIMINAL CASES

[No change.]

SECTION FOUR. APPEALS FROM JUDGMENTS
AND ORDERS OF TRIAL COURTS

RULE 40. ORDINARY APPEAL—
HOW PERFECTED

(a) Appeals in Civil Cases.

Cumulative Report
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EJH’LANATION:PMW(I),M(Z),muldbeddaedandﬂwfollowhgmviubnofdxe
mkhpvpoxdwabdidlﬂwmqrdmnauafmnﬁyfbrwmmdmbmmofw The
mﬁdauofpanguﬂzﬁ)wnmhgaﬁidavhofbmbﬂ&ngiwmnﬁyfwww,w&hmbwr
revisions, would be moved to new Rule 45. :

(1)  Noticeo . The is per n a written notice of appeal is filed
with the clerk of the trial court. The clerk shall immediately forward to-the appellate court
designated in _the notice a copy of the notice showing the da li

(54)  Notice of Limitation of Appeal. No attempt to limit the scope of an appeal shall be
effective unless the severable portion of the judgment from which the appeal is taken is designated
g orice of Linim

in a notice expressly entitled "Notice 0 ation of Appeal” served on all other parties to the trial
court’s final judgment within fifteen days after judgment is signed, or if a motion for new trial, 3
motion to modify the judgment, a motion to reinstate filed pursuant to Civil Procedure Rule 165a, or
a request for findings of fact is filed by any party, within seventy-five days after the judgment is
signed.

EXPLANATION: Mmqubmmwﬂlamﬁovaiooﬁngalimﬂaimoftheappedcaminedh

(65)  Judgment Not Suspended by Appeal. Except as provided in Rule 43, the filing of a
notice of appeal bord-or-the-maldng-of-a-depesit-er-affidavit does not have the effect of suspending

enforcement of the judgment. Unless a supersedeas bond or deposit is made as provided in Rule
47, execution may issue thereon as if no appeal er-writ-ef-error had been taken.

(b) Appeals in Criminal Cases. [No Change.}

Cumulative Report .
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Notes and Comments

Change by 1994 amendments. (1) Paragraph (a) has been rewritten to replace the requirement of a
bond or other security to perfect the appeal with a notice of appeal. (2) The provision for filing an affidavit
to secure costs on appeal have been transferred to new Rule 45. (3) The contents of the notice of appeal
are prescribed. (4) Amendment of the notice to correct defects and omissions is allowed. (5) A notice of
limitation of the appeal must be so titled.

RULE 41. ORDINARY APPEAL-WHEN PERFECTED

(a) Appeals in Civil Cases.

¢y Time to Perfect Appeal. The notice of appeal When-security-for-cesis-en-appeal-is
it-in-di shall be filed with the clerk within thirty days after the
judgment is signed, or, within ninety days after the judgment is signed if a timely motion for new
trial, motion to modify the judgment, motion to reinstate filed pursuant to Civil Procedure Rule
165a, or a request for findings of fact has been filed by any party ef-if-any-party-has-timely-filed-a
orfindi T I e Y

in a case tried without a jury. H-a-depesit-of-cash

EXPLANATION: This amendment is proposed to conform this rule to Rule 329b(g) of the Texas
&daofﬁvﬂ?moedmadalmmmia&zhemviﬁmmﬁgmﬁyj«wmwkhﬂwmﬁm
of appeal provided in Rule 40. .

@ Extension of Time. An extension of time may be granted by the appellate court for
late filing of a eest-bend-ef notice of appeal @ dng-the-d it-required-by-paragraph-(a a

i it, if such bead-or notice of appeal is filed,-deposit-is-made,or-affidavit-is-filed
not later than fifteen days after the last day allowed and, within the same period, a motion is filed in
the appeliate court reasonably explaining the need for such extension. If-a-contest-o-an-affidavitin

-----------------

()  Appeals in Criminal Cases.

(1)  Time to Perfect Appeal. Appeal is perfected when notice of appeal is filed within
thirty (fifteen by the state) days after the day sentence is imposed or suspended in open court or the
—day an appealable order is signed by the trial judge; except, if a motion for new trial is timely filed,
notice of appeal shall be filed within ninety days of the day sentence is imposed or suspended in
open court. Cnfliir s e

EXPLANATION: This draft follows the second version of paragraph (1) adopted by the Court of

Criminal Appeals by order effective July 1, 1989. The earlier version, which still appears in the

WM&,&WWM&MWWWWWMWWW

hﬂmop&dmofﬂw(bmm&te.theemiiamnbnﬂwuwbeuwedmmdedbyﬂ:&lmam
2) Extension of Time. [No change.]

() Prematurely Filed Documents. [No change.]

Notes and Comments
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Change by 1994 amendments: (1) Notice of appeal is substituted for bond or other security as
method of perfecting appealing civil cases. (2) The reference to a motion to modify conforms this rule to
Rule 329(g) of the Texas Rules of Civil Procedure. (3) The two versions of paragraph (a)(1) have been
combined. ~

RULE 42. ACCELERATED APPEALS
IN CIVIL CASES

(a) Mandatory Acceleration.
(1) & (2) [No Change.]

?3) In all accelerated appeals from interlocutory orders and in quo warranto
proceedings, the notice of appeal, WW shall be
filed, MW—E«MMM within twenty days after the judgment or
order is signed or as extended in accordance with Rule 41(a)(2). The record shall be filed
in the appellate court within thirty days after the judgment or order is signed. The
appellant’s brief shall be filed within twenty days after the record is filed, and appeilee’s
brief shall be filed within twenty days after appellant’s brief is filed. i i

(b) & (c) [No Change.]

Notes and Comments
~ Change by 1994 amendment: The first sentence was amended to resolve a conflict in the cases
regarding the availability of a motion for extension in accelerated appeals. The other amendments extend
abolition of the cost bond to perfection of interlocutory appeals. :
RULE 43.

[No change.}

RULE 44. APPEALS IN HABEAS CORPUS AND BAIL;
CRIMINAL CASES

(a) Notice of appeal in habeas coppus and bail pro eedies shall be giverrinwitng, filed with
the clerk of the trial court, within ten days 3 M@l\ ourt. githehin
writing or_in open €o The transcript and mﬁw applican }m! at: )

A
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s
the applicant’s brief is filed. The appellate court may shorten or extend the fime for filing the record or the
briefs upon written motion of a party setting out a reasonable explanation for the need for such action.

(b) - (g) [No change.]

:Cumulative Report
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EXPLANATION: This rule is repealed. Provisions for writ of emor in  §§51.012 and 51.013 of the
Govemment Code should be listed by the Supreme Court as repealed under the Rule-Making Act.
Proposed new Rule 45 follows.

RULE 45. WHEN PARTY IS
UNABLE TO PAY COSTS

(a) When the appeliant is unable to pay the cost of appeal. including the cost of preparing the
record, of-give-security-therefor: he or she shall be entitled to preparation and filing of the record without
payment and to prosecute the aa appeal without paying the filing fee by filing with the clerk of the trial
court, within the time prescribed by Rule 41, an affidavit complying with pa h (b) of this rule

ntents of Affidavit_The affidavit shall contain complete informatio

identity, nature and amount of governmental entitlement income, nature and ggount of employment income,

other income ividends, etc. *

income if a le to the an nal pro

©) Attorn rtificate. If th is nted by an attorn viding free |
es, wi igency, because : indige X : e 3 certi ‘

-

e financial condition of

(db) Notice. The appellant or his attorney shall give notice of the filing of the affidavit to the
opposing party or his attomey and to the court reporter of the court where the case was tried within two
days after the filing; otherwise, he shall not be entitled to prosecute the appeal without paying the costs or
giving security therefor.

(ee) Contest. Any interested officer of the court or party to the suit, may file a contest to the
affidavit within ten days after notice thereof, whereupon the court trying the case (if in session) or (if not in
session) the judge of the court or county judge of the county in which the case is pending shall set the

contest for hearing, and the clerk shall give the parties notice of such setting. The contest need not be under
oath.

EXPLANATION: Although the rule in its present form, Rule 40 (a)(3), does not require the contest to
be under oath, there is confusion on this point. The Committee’s investigation reveals that derks and
mmmw&dyﬂemhmaimuyemmhwhidzmaﬁdw&afbmbﬁy&ﬂd
and that these contests are usually under oath. Apparendy, therefore, the requirement of an oath has
l&deeﬁwhdamhgmmymwmaymvdlbe@udydimﬁwd.

(fd)  The burden of proof at the hearing of the contest shall rest upon the appellant to sustain
the allegations of the affidavit.

(ge)  If no contest is filed in the allotted time, the allegations of the affidavit shall bé taken as
true. If a contest is filed, the court shall hear the same within ten days after its filing unless the court
extends the time for hearing and determining the contest by a signed written order made within the ten day
period. The court shall not extend the time for more than twenty additional days after the date of the order
of extension. If no written order ruliag is made on the contest within the ten day period or within the period
of time as extended by the court, the allegations of the affidavit shall be taken as true.

Cumulative Report
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(hf)  If the appellant is able to pay or give security for a part of the costs of appeal. he shall be
required to make such payment or give such security (one or both) to the extent of his ability.

NOTE TO ADVISORY COMMITTEE: This is current Rule 40(a)(3) with proposed amendment
concemning verification of a contest. It is moved here because the proposed amendmerz to Rule 40
would not require a bond. ThesepmvisiomofaumRulew.hom,mmtbemainedrom;xa
pmymablewpuycou:ﬁ'omt}wqudmmmpmpoxd&daﬁ(c)and53{g)cancemingadvmoe
payment for the record.

Notes and Comments

. Change by 1994 amendment: (1) Review by writ of error is abolished and former Rule 45 is
repealed. (2) The provisions concerning inability to pay costs provided in former Rule 40(a)(3) have been
inserted here because the requirement of a bond or other security for costs has been eliminated from Rule

40. (3) The provision in paragraph (c) concerning an oath to support a contest of the affidavit of inability to -
pay costs has been added. The only changes to current Rule 40(a)(3) are those designated above, besides
moving former 40(a)(3) to this rule.
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Notes and Comments

This rule is repealed because of abolition of the security requirement in Rule 40(a).

RULE 46. [Reserved]

RULE 47. SUSPENSION OF ENFORCEMENT
OF JUDGMENT PENDING APPEAL IN CIVIL CASES

[No change.}

RULE 48. DEPOSIT IN LIEU OF BOND

[No change.}

RULE 49. APPELLATE REVIEW OF SECURITY IN CIVIL CASES

(a) Sufficiency. The sufficiency of a cest-oF supersedeas bond or deposit or the sureties thereon or of
any other bond or deposit under Rule 47 shall be reviewable by the appeliate court for insufficiency of the
amount or of the sureties or the securities deposited, whether arising from initial insufficiency or any subsequent
condition which may arise affecting the sufficiency of the bond or deposit. The court in which the appeal is
pending shall, upon motion showing such insufficiency, require an additional bond or deposit to be filed and
approved by the clerk of the trial court and a cerified copy to be filed in the appellate court.

(b) [No chgngc.]

(¢) Alterations in Security. If upon its review, the appellate court requires additional security for
suspension of enforcement of the judgment, enforcement of the judgment shall be suspended.for twenty days
after the order of the court of appeals is served. If the judgment debtor fails to comply with the order within
that period, the clerk shall notify the trial court that execution may be issued on the judgment. The additional
security shall not release the security previously posted or aiternative security arrangements made.
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Notes and Comments.

Change by 1994 amendments: The references to security for costs have been deleted.

RULE 50. RECORD ON APPEAL

(a) Contents. The record on appeal shall consist of all papers on file in_the trial court, including
those contained in the a transcript and, where necessary to the appeal, a statement of facts.

EXPLANATION: mwdm@pedmuﬂwuhafaamﬂedhdwﬁdwm,bmmm
speciﬁqthdeSI(a)mdthoxda@medbydwmﬁameehduddhﬂwmmﬁx,mpwﬂd
in Rule 51. Anyodxapapasdaﬁgmedbymypatyorbydwuidorappeadewmwbecmﬁed
haumamﬂdmmﬁxmdmufmedwtheamdhembydwdatofﬂwﬁdmmﬁq‘m

(b) [No change.]

{¢) Agreed Statement. The parties may agreé upon a brief statement of the case and of the facts
proven as will enable the appellate court to determine whether there is error in the judgment. Such statement
shall be copied-iate included in the transcript in lieu of the proceedings themselves.

(d) Burden on Appellant. The burden is on the appellant, or other party seeking review, to see
§ i designate a record sufficient to show error requiring reversal.

(e NodxmgemlauﬂzeSGﬁCadopupwinbmfordewmicmmanajfaw,bzwhidzmﬂw
following is recommended: '

{e) Lost or Destroyed Record. When the record or any portion thereof is lost or destroyed, copies i
may be substituted in the wrial court and when so substituted the record may be prepared and transmitted to the
appellate court as in other cases. If the appellant has made a timely request for a statement of facts, but a

significant portion of the court reporter’s notes and records have been lost or destroyed without the appellant's
fault or if the ings were el ni th rding. or a significant portion thereof.
been lost or d or a signi e i i

the parties cannot agree on a statement of facts, the appellant may be is entitled to a new trial unless the parties
agree on a statement of facts.

() [No change.]
Notes and Comments

Change by 1994 amendment: (1) Paragraph (a) and (c) are amended to embody the concept that all
papers in the trial court are part of the record on appeal and accessible as needed, though only those listed in
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Rule 51(a) and designated by the parties need be sent up in the tmnscﬁpt. original and as supplemented. (2)
Paragraph (d) is amended to conform to the concept of transferring to the clerk and reporter of the trial court
responsibility for filing the record, as provided in the amendments to Rules 51(c) and 53(k).

RULE 51. THE TRANSCRIPT ON APPEAL

(a) Contents. Unless otherwise designated by the parties in accordance with Rule 50, the transcript

on appeal shall include copies of the following: in civil cases, the b i i i
last_petition and answer and any supplements thereto filed by each party; in criminal cases, copies of the
indictment or information, any special pleas and motions of the defendant which were presented to the court and
overruled, and any written waivers; the court's docket sheet; the charge of the court and the verdict of the jury,
or the court's findings of fact and conclusions of law; the court’s judgment or other order appealed from; any
motions for new trial, motion to modify the judgment, request for findings of fact and concl i f law, @
motion to reinstate filed pursuant to Civil Procedure Rule 165a, and any the order of the court thereon; any
noﬁceofappeak sonasl bond-affidavit-in-lieu-of-bord-o o artificate-e - depesit-in-lieu-of-boad
notice of limitation of appeal in civil cases made pursuant to Rule 40; any formal bills of exception provided for
in Rule 52; in civil cases, a certified bill of costs, including the cost of the transcript and-the-statement-of-facts
@ , showing any credits for payments made; an ignati incl i i

an 3ragra D) O is le and an file

0

pursuant to_paragrap f th mation andv-subject-to—the
consuit wi for th in leadin,
EXPLANATION: (1) Anw(iauwmodiﬁdwjudgmandwuldbebxdudedbmw,likeamoﬁmfa’

new trial, it ectends the appellate timetable. (2) Since the notice of filing of the appeal, rather than the
bad,wﬂy'wﬂwmmdaddrmofpaﬁawﬂwaidwwﬁﬁdmmmwdmpmﬁmwdm
appad,&dwuldbcawﬂabletothedakofﬂwappdmcom

(b) Written Designation. At or before the time prescribed for perfecting the appeal, any party may
file with the clerk a written designation specifying matter for inclusion in the transcript; the designation must be
specific and the clerk shall disregard any general designation such as one for "all papers filed in the cause.” The
party making the designation shall serve a copy of the designation on all other parties. Failure to timely make
the designation provided for in this paragraph shall not be grounds for refusing to file a transcript or
supplemental transcript tendered within the time provided by Rule 54(a); however, if the designation specifying
such matter is not timely filed, the failure of the clerk to include designated matter will not be grounds for

complaint on appeal. In civi ases. if any party requests more of the proceedings than necessary to be included
in the transcript, that party may be require e appellate cou 3 s of the pCESSATY PO
regardless of the outcome of the appeal.

(©  Datyof Clerk. Upon perfection of the appeal, and payment or arrangement fo pay the fee, the
clerk of the trial court shall prepare the transcript under signature of the clerk his-hand and the seal of the court
and immediately transmit it the-wranseript to the appellate court designated by the appellant for filing. The pages
of the transcript shall be numbered consecutively and there shall be an index prepared by the clerk showing the
location of each document in the transcript. The transcript shall be prepared in the form directed by the
Supreme Court and the Court of Criminal Appeals which will make an order or orders in such respect for the
guidance of trial clerks. In criminal cases, the transcript shall be made in duplicate and one copy shall be
retained by the clerk of the trial court for use by the parties with permission of the court. The trial court clerk
and the appellate court, rather than the parties, have responsibility to see that the transcript is prepared and filed.

(d) Original Papers Exhibits. When the trial court is of the opinion that original papers of-exhibits
should be inspected by the appellate court or sent to the appeliate court in lieu of copies, it may make such order
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therefor and for the safekeeping, transportation, and return thereof as it deems proper. The order shall contain
a list of such original papers exhibits in numerical order, with a brief identifving description of each, andyse-far
as-practicable; all such papers exhibits shall be arranged in the order listed and firmly bound together. The
appeilate court on its own initiative may direct the clerk of the trial court belew 1o send to it any original paper
or-exhibit for its inspection.

Notes and Cominents

Change by 1994 amendments: (1) Responsibility is imposed on the trial court clerk rather than the
appellant to file the transcript in the appeliate court. (2) Requiring the appellant to pay or make arrangements
to pay the clerk before the clerk is required to prepare the transcript is intended to change the rule announced
in Clickv. Tyra, __ SW2d __ (Tex. 1994). (3) The provision concerning original exhibits is moved to Rule
53. '

RULE 52 PRESERVATION OF APPELLATE COMPLAINTS

In order to present a complaint for appeal, a party must presenta record showing compliance with the
Rules of Civil edure. Rules of Civil Evidence, Rules of Criminal Evidence or Code of Criminal Proced

g

and any relevant statute.

Cumulative Report
State Bar Appeliate Rules Committee -21- November 14, 1994



RULE 53. THE STATEMENT OF FACTS ON APPEAL

November 14, 1994

Cumulative Report
State Bar Appellate Rules Committee



(a) - (¢) [No change.}

(d) Partial Statement. If appeilant requests or prepares a partial statement of facts, the appellant
he shall include in the his request or proposal a statement of the points to be relied on and shall thereafter be
limited to such points. If such statement is filed. there shall be a presumption on appeal that nothing omitted

“from the record is relevant to any of the points specified or to the disposition of the appeal. Any other party
may designate additional portions of the evidence to be included in the statement of facts. Those additional
nortions requested by another party must be included in the statement of facts at appellant’s cost unless the trial
court orders that all or part of the additional portion designated was unnecessary, in which event the trial court
may order the other party to pay the costs of the unnecessary portions. Nothing herein shall be construed to
limit or impair the power of the appeliate court to tax the costs otherwise. The partial record so designated by
the parties shall be considered the entire record for the purpose of reviewing the points so stated. The same

presumption shall apply with respect to any point included in the request that complains of the legal or factual
i f the evid ¢ rtan ific fac ing identi th i that in a crimin

c

on, the record shall include all the evidence presented to the jury at the guilt phase of the trial or that would
have been so presented if a jury had not been waived.

EXPLANATION: Thi:ama:dmauirpmm;xed'bythemdedriauthazthe;nmm;ﬁmof
wmﬂamaumdambmkmmbeapﬂbdwmbmrathhgmﬁewafthe'mﬁmmd.'hdudhg
kgdmdfammlwﬁqumﬁmmdm&mmqm?hgﬂwamdl@mmﬁemﬁmmuoffw
to discharge the burden to show harmful error. Since the rule has no exception for such points, the
Comumittee is of the opinion that the rule should be darified. Notwithstanding the per curiam opinion i
Schafer v. Conner, 813 SW2d 154, 155 (Tex. 1991) the Section Committee is of the opinion that the
pumzpdmdwuldqﬂymmdzbuuﬁidmcypobmifﬂwfaaﬁxdhgwmpl@wdof& ;
memwmmmqwmm,#m. Paragraph
(b)ofthirrulepamiuwdtamque.ﬁw&}ﬁzmdaysafmofawpyofﬂwappdlam’:requm If
comudfortheappdleedae:nattml&etheneaifor“additimdevidawewﬂheorﬁemdrﬂw
appdlmn’:bdqimeappdldewmhmamdmow&dymda&deﬁ(b)wpam&amm
record to be filed. :

mm&mmm%w&mmmmwmhmafw,
and, therefore, it should not be weakened in this respect.

Foraimhdcawex,sbweamjorityoftheComofGimbdippeal:hashddﬂm&ha.rtherarpon.nbﬂiry
to review "the entire record of the trial before the fact finder” in determining sufficiency of the evidence to
supponajhdbngofgw’lt;ma;xwaoepdanisrecomnmdad. See O’Neill v. State, 826 SW.2d 172, I73
(Tex. Crim. App. 1992).

(e) Unnecessary Portions. In civil cases if any either party requires more of the testimony or other
evidence proceedings than is necessary to _be included in the statement of facts, that party may he-shall be

required by the appellate court to pay the costs of the unnecessary portions thereof, regardless of the outcome
of the appeal.

D [No change.]

(® Reporter’s Fees. Except as provided in paragraph (d) of this rule, the appellant shall either pay
or make arrangements to pay the official court reporter his or her fee on completion of the statement of facts.
The official court reporter shall include in his or her certification the amount of thehis charges for preparation
of the statement of facts. The Supreme Court and the Court of Criminal Appeals may from time to time make
an order providing the fees which court reporters may charge.
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lfﬂwSQiCadomnde:fwdewmkwmmdwfodowbgaddiﬁmddmgammmmdet

(g Reporter’s or Recorder’s Fees. Except as provided in paragraph (d) of this rule, the appeliant
shall either pay or make arrangements to pay the official court reporter or recorder his or her fee on completion
_of the statement of facts. The official court reporter or recorder shall include in his or her certification the
amount of the his charges for preparation of the statement of facts. The Supreme Court and the Court of
Criminal Appeals may from time to time make an order providing the fees which court reporters and recorders
may charge.

() - () [No change.]

HﬂuSCACadaﬂ:mvﬁm:fad@aﬁcme&ﬂwfoﬂowhgmuyuph(j)&wm
remaining paragraphs would also need to be renumbered.

Electroni

rded el ically in accordance with Rule 264(b) of Rules of Civil P hall

@ Free-Statement of Facts Without Prepayment.

¢)) Civil Cases. In any case where the appellant has filed the affidavit required by Rule
45 to appeal his case without paying the fees of the clerk and official court reporter bead, and no
contest is filed, or any contest is overruled, the court or judge upon application of appellant shall order

the official reporter to prepare a statement of facts, and to deliver it to the appellate court appetiant,
but the court reporter shall receive no pay for same.

IfdeOiCadoonﬁdm:fwdmmkwmmﬁng.dwjoHowﬁgmofpmugnph(l)b

(¢)) Civil Cases. In any case where the appeliant has filed the affidavit required by Rule
45 10 appeal his case without paying the fees of the clerk and official court reporter or recorder bead,
and no contest is filed, or any contest is overruled, the court or judge upon application of appeliant shall
order the official reporter or recorder to prepare a statement of facts, and to deliver it to the appeliate
court appeliant, but the court reporter or recorder shall receive no pay for same.

@ Criminal Cases. Within the time prescribed for perfecting the appeal an appellant
unable to pay for the statement of facts may, by motion and affidavit, move the trial court to have the
statement of facts furnished without charge. After hearing the motion, if the court finds the appellant
is unable to pay for or give security for the statement of facts, the court shall order the reporter to
furnish the statement of facts, and when the court certifies that the statement of facts has been furnished
to the appellant, the court reporter shall be paid from the general funds of the county, by the county
in which the offense was committed the sum set by the trial judge.
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k) Duty of Appellant Reporter to File. It is the official court reporter’s appelants duty, on
ayment or arrangement to pay the fee, to cause the statement of facts to be filed with the Cclerk of the Ecourt
of Aappeals.

If the SCACadaptsprwiﬁm:fordemmicwmmponﬁzg,thefdbwhgvaﬁmajpaugaﬂz(k)i.s
recommended:

k) Duty of Appeliant Reporter or Recorder to File. It is the official court reporter’s or recorder's
s duty, on payment or arrangement to pay the fee, to cause the statement of facts to be filed with the
Cclerk of the Ecourt of Aappeals.

in
an exhibit is in_the custody of a person other than the clerk of the trial court, the trial court or the appellate
court may order the exhibit to be delivered to the appellate court.

(im)  Duplicate Statement in Criminal Cases. [No change.]
(mn) When No Statement of Facts Filed in Appeals of Criminal Cases. [No change.]
Notes and Comments

Change by 1994 amendments: (1) Paragraph (d) has been clarified to apply the presumption of
completeness of the record to points complaining of legal and factual insufficiency of evidence to support fact
findings and to other cases where, notwithstanding the presumption, the appetlate courts have held that a partial
record was insufficient to show harmful error, and the exception recognized by the Court of Criminal Appeals
in criminal cases has been expressly stated. (2) Paragraph (g) has been amended to require the appellant to pay
the reporter’s fee before filing of the statement of facts. (3) Paragraph (j)(1) has been amended to delete the
reference to the bond. (4) Paragraphs (j)(1) and (k) have been amended to transfer responsibility for filing the
statement of facts from the appellant to the reporter. (5) The provisions of paragraph (f) have been moved here
from Rule 51(d).

RULE 54. TIME TO FILE RECORD

[This rule is repealed]
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EXPLANATION: Since the burden has been transfered to the trial court derk and reporter 1o file the
mmm@dmmmmmwmmmqwmmmawm
requirements contained in this rule are no longer necessary.

RULE 55. AMEND OF THE RE

(a) issions ipt. If ing material is omitted from th
court, the llate r m letter di the ¢l f the trial court to
file in the appellate court a supplemental transcript containing the omitted papers.
o (B) Inaceuracies in the Transeript. If any defect or inaccuracies appear in the transcript, the clerk
of the appellate court shall return it to the clerk of the trial court, specifving the defect or inaccuracy and

instructing the clerk to correct the transcript and refile it in the appellate court,
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© Inaccuracies in the Statement of Facts. Any inaccuracies in the statement of facts may be
corrected by agreement of the parties; should any dispute arise after filing in the appellate court as to whether
the statement of facts accurately discloses what occurred in the trial court, the appellate court shall submit the
matter to the trial judge, who shall after notice to the parties and hearing, settle the dispute and make the
statement of facts conform to what occurred in the trial court.

Notes and Comments

The rule has been rewritten to implement the amendments transferring responsibility for the record from
the appellant to the trial court clerk and reporter and the appellate court.

RULE 56. DUTIES OF THE APPELLATE CLERK ON RECEIPT OF
THE NOTICE OF APPEAL AND RECORD.
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(a)_On Receiving Notice of Appeal. On receiving a copy of the notice of appeal from the clerk of the
trial court, the clerk of the appeilate court shall endorse on it_the time of receipt. The clerk shall send
notification of receipt of the notice of appeal to the attorney in_charge for all parties shown by the notice of
appeal, by any proof of service of the notice, and by any docketing statement filed in accordance with Rule 57.
The clerk shall also notify any other attorney designated pursuant to Rule 4(b) and any unrepresented party.

1) Proper and Timely Notice. On receipt of the copy of the notice of appeal, the clerk sh

docket the appeal. Each case filed in the court of als shall i docket number consisti
of four parts separated by hyphens: (1) the number of the court of appeals district, (2) the last two

digits of the year in which the case is filed, (3) the number assigned to the case, and (4) the designation
" for civil and "CR" for crimi

(2)_Defective or Improper Notice. If it seems to the clerk that the notice is defective or that
it filed in tim rk shall notify the ies and the tri urt clerk of the de
the defect may be remedied if it can be. If, after thirty days from such notification, no proper notice
of as been received, the clerk shall refer the matter to the \late court, which shail mak

an appropriate order.

¢) No Record Filed. On expiration of 488 days, or thirty days in th» rase of an accelerated appeal,
after the date the judgment is signed without a proper tra it or statement of facts being filed, the clerk shall

o notify the parties and the trial judge, trial court clerk or reporter. If, after ¥wisty days from such notification
i : is received, the clerk shall re '

.

court clerics failure to file the transcript was the result of appellant's failure 1o pay the clerk’s fee for the

fo “
transcri lan not filed an_affidavit of inability to pay the costs rovided Rule 45, th

llate ¢ tio n €0 ywn_motion after noti th llant and

EXPLANATION: Sbweﬂwamdlmumldbetdiewdofmspambﬂizywmmﬂarmeﬁdmw
mewﬁgdhmﬂ,hww&ywﬁﬂmdudaﬁ
of the appellate court, subject to ultimate control by that court. Consequently, the Section Committee
mwmwxdrthmdwappedbedo&aedamumenadwofappedbﬂedmddmmedathm
mﬂ&ywmmﬁordwﬂhgdaa,wab&&mofwmimﬁauw&hﬁdmdabmd
W,hmﬂeﬂwmﬂmub#omaﬂwammmﬂe,w,b‘mmﬂd,wmmiymm
wmadm,mdrefaﬂwm,vﬂmnmyfwa#omm,wmappdlmwm,whiduh
any evert, should bear ultimate responsibility. The Section Committee is of the opinion that this procedure,
whidzpauﬂd:ﬂmﬁmefdadmu,wﬂmeﬁWﬁOmmofwwudmdpvblamwhh
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de:hmdmpommdwﬂlobviaxemoubmmdordmformuianofﬁme. The derk will, of course,

Notes and Comments

Change by 1994 amendments: The rule has been rewritten to implement the amendments transferring
responsibility for the record from the appellant to the trial court clerk and reporter and the appellate court and
to provide for docketing the appeal on filing of the notice of appeal.

Notes and Comments

Paragraph (a) of this rule has been included in Rule 56(a) and paragraph (b) has been moved to 7(a).
RULE 57. DOCKETING STATEMENT

(a) Upon receipt of the notice of appeal, the clerk of the appellate court shall send to the appellant
a docketing statement form which shall include a request for the following information:

s If _the appellant filing the statement is represented by an attorney, the name of the
appellant filing the statement and the name, address, telephone number, telecopier number, and State
Bar of Texas identification number of the appellant’s attorney in charge and of one other attormey to
receive_copies of papers, if so designated by the attorney in charges

[¥3)] If th {lant filing the statement is not re nted by an attorney, the name.
address, and telephone number of the appellant;

3 The date the notice of appeal was filed in the trial court, and if by mail, the date of
mailing; .

(4) The date the judgment or other order appealed from was signed;
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5 The date of filing of any motion for new trial, motion to modify the judgment
for findings of fact, motion to reinstate, or any other filing that could affect the time for perfecting the
appeal; .

(6) The names of all other parties to the trial courr’s judgment, and the names, addresses,
telephone number, and telecopier number of their attorneys in charge in the trial courty

(@A) The name, add telephone number of t ial ¢ ju
other than appellants, not represented bv an attorney, and if the address and telephone number is not
t the appellant has made a diligent inguiry, but has not been able to discover the add an
telephone number;
(8) The general nature of the suit (personal injury, breach of contract, temporary
injunction, etc.);

-9 Whether the appeal should be advanced for submission or is accelerated pursuant to -
Rule 42 or other rules or statutes;

QQ) Whether a statement of facts has been or will be requested, and if the trial was

el nically recorded. that i recorded;

(1

(12)  The date of filing of any affidavit of inabili ts of a d
noti i f rder overrulin

(13)  Any other information required by the court of appeals.

()] Within ten d jvin docketi llant shall file an
the docketing statement. ' , , .

[(3) Any party may file a statement supplementing or correcting the docketing statement.

(d) The docketing statement is for administrative purposes and does not affect the jurisdiction of
the appellate court.

Notes and Comments

Change by 1994 amendments: New rule.

EXPLANATION: Mmkmddamueﬂwappdlmwmwdo&amemqiwﬂingafﬂwm

ofappadadmmkedmgeafﬂwmw,hdndbzgpepmuimadﬂhgofﬂwwd,befmﬂwm

is filed. hmuﬂalwrdknﬂwappdldedakofdwhnﬂmofmﬂzﬁgthemﬁodawﬁaﬁy

the parties and their attorneys. mqulmu':dod:abzgmmnwybesawdw&hdmmofappd.
RULE 58. PREMATURE APPEAL

[No change.]
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RULE 59. YOLUNTARY DISMISSAL

(a) Civil Cases.

(1) The appellate court may finally dispose of an appeal ef—m&-ef-«ems
as follows:

(A) [No change.}
(B) [No change.]

2 If no transcript has been filed, the agreement or motion shall be accompanied by
certified or sworn copies of the judgment appealed from and of the appeal bond or other document
perfecting or attempting to perfect the appeal oF-w¥it-of-efFor.

(3) [No change.]

(b) . Criminal Cases. [No change.]

Notes and Comments

Change by 1994 amendments: References to the writ of error procedure have been deleted in view of &‘,9/

the repeal of former rule 45. W
M

RULE 60. INVOLUNTARY DISMISSAL ” e
\er

(a) Civil Cases.

NG} If an appeal or-writ-of-error is subject to dismissal for want of jurisdiction or for failure
ofjJappellant to comply with any requirements of these rules or any order of the court, the appellee may
file a motion for dismissal or for affirmance,and judgment for costs on the appeal bond or for the cash
deposit. If the ground of the motion s failure to file the transcript, the motion shall be supported by
certified or sworn copies of the judgment and the appeal bond or other document perfecting or
attempting to perfect the appeal erwrit-of-error.

~

(2) If it appeak to the appellate court that an appeal er-writ-ef-erroF is subject to dismissal
for want of jurisdiction or for failure to comply with any requirements of these rules or any order of the
court, the court may, on its own motion, give notice to all parties that the case will be dismissed unless

the appellant or any party desiring to continue the appeal er-writ-of-error, files with the court within
ten days a response showing grounds for continuing the appeal or writ of error.

(b) Criminal Cases. [No change.]
Notes and Comments

Change by 1994 amendments: References to the writ of error procedure have been deleted in view of
the repeal of former rule 45.

RULE 61. DISPOSITION OF PAPERS
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WHEN APPEAL DISMISSED IN CIVIL CASES

[No change.]

SECTION FIVE. -MOTIONS, BRIEFS, ARGUMENT,
AND SUBMISSION, DECISION, AND
REHEARING IN THE COURT OF APPEALS

Notes and Comments

This rule has been moved to Rule 19(g)(5).

Notes and Comments

This rule has been moved to Rule 19(g)(2).

Notes and Comments

This rule has been moved to Rule 19 (g)(1)-




Notes and Comments

This rule has been moved to Rule 19(g)(4).

AB. BRIEFS AND ARGUMENT IN THE COURTS OF APPEALS
RULE 74. REQUISITES OF BRIEFS
Briefs shall be brief. Briefs shall be filed with the Cclerk of the €court of Aappeais” of the eorrect

district in which the appeal is pending.. In both civil and criminal cases the parties shall be designated as
"Appellant’ and "Appellee, r-and-in-erim inal-cases-as—Appellant—and—Appeliee-

EXPLANATION: No material change; repetitive language eliminated.

(a) 2 }-Cou Cinal-Judgment Identity of Parties and Counsel.
A complete list of the-names-and-addresses-of all parties to the trial court’s final judgment and the names and
addresses of their counsel in the trial court, if any, shall be listed at the beginning of the appellant’s brief, so that
the members of the court may at once determine whether they are disqualified to serve or shouid recuse
themselves from participating in the decision of the case and so that the clerk of the court of appeals may
properly notify the parties to the trial court’s final judgment or their counsel, if any, of the judgment and all
orders of the court of appeals. The brief shall include also the address of any party not represented by an
attorney, but if the address is not known, shall certify that appellant’s attorney has made a diligent inquiry but
has been unable to discover it, and the certif jcate shall give any available information, such as the probable
county of residence, that might serve to identify and locate the unrepresented . If the appeliant is no
represented by an attorney, the certificate shall be under oath.

EXPLANATION: (1) The Section Committee is of the opinion that the requirement to list the addresses
of parties represented by counsel is burdensome and serves no purpose. Also, the appellant’s counsel
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should not be required to list the address of an unrepresented party if he centifies that he has made a
diligauinqm'tybwha.rbemwmblewdirww&. (2) The Section Committee is of the opinion that in
order that the derk may know who should receive copies of orders and opinions, the brief should specify
thepmdawmeuhlmfxﬁdmmmmedmpmuhrwmappmlmdwldd:ofdm,&m,hm
filed a request for copies.

(b) [No change.}

() [No change.]

of I where rulin th al mplained of is

- EXPLANATION: This revision of paragraph (d) is @ relax the technicalities that have been
imposed on the "point of error” practice.
S ' <
(e) Brief of Appellee or Cross-Appellee. The prief of the appellee or_cross-appellee shall respond
to the i r points raised reply-to-the-points—relied-upoa by the appeliant or cross-appellant in due order
when practicable; and in civil cases, if-the appellee desires-to complain of any ruling or action of the trial court,
the appellee may do including in ¢ ints in his or rief, his-brief-in-regard-to-such-matters

When judgment is ren n obstante veredicto or notwith ing the findings of a jury on one or

im r argument of coun

In_presenting_cross-points, the appellee’s brief shall follow substantially the form of the brief for
appellant.
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(6] 5S-A .
proceed as a cross-appellant by including cross-points in his or her brief complaining of any ruling or action of
the trial court as to any party to the trial court's final judement without perfecting a separate appeal.

(g6) Argument. A brief of the argument may present separately or grouped the jssues or the points
relied upon for reversal. A summary of the entire argument may be included either after the preliminary
statement or at the conclusion of the brief. The argument shall include: (1) a fair, condensed statement of the
facts pertinent to such issues or points, with reference to the pages in the record where the same may be found;
and (2) such discussion of the facts and the authorities relied upon as may be requisite to maintain the point at
issue. If complaint is made of any part of the charge given or refused, such part of the charge shall be set out
in full. If complaint is made of the improper admission or rejection of evidence, the substance of such evidence
so admitted or rejected shall be set out with references to the pages of the record where the same may be found.
Repetition or prolixity of statement or argument must be avoided. Any statement made by appellant in his
original brief as to the facts or the record may be accepted by the court as correct unless challenged by the

opposing party.
(hg)  Prayer for Relief. The nature of the relief sought should be clearly stated.

EXPLANATION: Present paragraphs (h), (i), and (j) would be deleted in view of indusion of the same
requirements in Rules 4(d) and (4e).

WfoﬂowﬁgbmgeaediftheSOéCdeddamadoptmlesfordmkwmrepmﬁng. The paragraphs
pvhidzfollowwouldneedtobemumberad. ’

' (h) Electronic Statement of Facts. When an electronic statement of facts has been filed, the following
rules shall apply:

Lu . d ef y - e d
itten_or printe: scription of all portions of the rec ded-statement of facts and one copy of

all exhibits relevant to the issues raised on appeal. The appellee’s appendix need not repeat any of the
evidence included in the appellant’s appendix. Transcriptions shall be presumed to be accurate unless
objection is made. The form of the appendix and transcription shall conform to any specifications of

the Supreme Court concerning the form of the statement of facts.

(2) Presumprion. _The appellate court shall presume that_nothing omitted from the

appendices filed by the parties is relevant to any of the issues raised or to disposition of the appeal. The
appellate court has no duty to review any part of the electronic in .
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x. The appellate court may direct to file a supplemen
appendix containing additional portions of the recorded statement of facts and may grant a party leave

to do _so.
(4) Inability to Pay. 1f an is unable to pay the cost of an appendix and files the

Rule 45, and any-contest to the affidavit is overruled, the recorder shall transcri

or the cou it the matter to the trial judge. wh r notice e ies and h
di ake the statement of fa r transcription_confi whal in th

()@ Appellant's Filing Date. [No change.]

(D)  Failure of Appellant to File Brief. [No change.]

(K)m)- Appellee’s or Cross-Appellee’s Filing Dates. An Aappellee or cross-appeliee shall file a his
brief within twenty-five days after the filing of an appellant’s or cross-appellant’s brief. In civil cases, when an
appellant has failed to file 3 his brief as provided in this rule, an the appellee or cross-appellee may, prior to the
call of the case, file a his brief, which the court may in its discretion regard as a correct presentation of the case,
and upon which it may, in its discretion, affirm the judgment of the court below without examining the record.

(m)¢s) Modifications of Filing Time. Upon written motion showing a reasonable explanation of the
need for more time, the court may grant either or both parties further time for filing their respective briefs, and
may extend the time for submission of the case. The court may also shorten the time for filing briefs and the
submission of the cause in case of emergency, when in its opinion the needs of justice require it. A motion for
extension of time to file a brief may be filed before or after the date the brief is due.

(n)¢e) Amendment or Supplementation. Briefs may be amended or supplemented at any time when
justice requires upon such reasonable terms as the court may prescribe, and if the court shall strike or refuse
to consider any part of a brief, the court shail on reasonable terms allow the same to be amended or
supplemented. Should it appear before or after submission that the case has not been properly presented in the
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brief or briefs, or that the law and authorities have not been properiv cited, it may decline to receive the

submission, or, if received, may set it aside and make such orders as may be necessary 1o secure a more
satisfactory submission of the case.

(0)¢p) Briefing Rules to be Construed Liberally. [No change.]

EXPLANATION: mm&ddaaibecaueofdwmﬁzrequbwmbzmpamd%(ﬂ.

Notes and Comments

Changed by 1994 amendments: (1) Paragraph (a) has been amended to limit the requirement of listing
of addresses of parties in the trial court to those not represented by counsel. (2) Paragraph (d) has been
rewritten and liberalized to provide for "issues or points” rather than “points of error.” (3) Paragraph (e) has -
been amended to incorporate the provisions of Rule 324(c), Texas Rules of Civil Procedure, concemning cross-
points complaining of jury findings disregarded by the trial court in rendering judgment, with no substantive
change. (4) Paragraph (f) has been amended to permit the brief to include a summary of the entire argument.
(5) Former paragraphs (h), (i), and (j) have been deleted and their provisions have been incorporated into Rule
4(d) and 4(e) as amended. The remaining paragraphs have been renumbered. (6) Paragraph (k) has been

added. (7) The last sentence has been added to paragraph (m). (8) Former paragraph (q) has been deleted
because of the service requirement in Rule 4(f) as amended.

RULE 75. ORAL ARGUMENT

(a) - (¢) [No Change.]

() Request and Waiver. [First paragraph, no change; second paragraph amended as follows]

The court of appeals may, in its discretion, advance civil or criminal cases for submission without oral
argument where oral argument would not materially aid the court in the determination of the issues of law and
fact presented in the appeal. Notice of the submission date of cases without oral argument shail be given by the
clerk in writing to all attorneys of record, and to any party to the appeal not presented by counsel, at least
twenty-one days prior to the submission date. The date of the notice shall be deemed to be the date such notice

is delivered into the custody of the United States Postal Service in a properly addressed post-paid wrapper
(envelope).

NOTE TO ADVISORY COMMITTEE: This change is recommended by the Council of Chief Judges of
the Courts of Appeals. ,

Notes and Comments
Change by 1994 amendments: The caption has been added to paragraph (f) and the second paragraph
of that paragraph has been amended to authorize the court to advance civil as well and criminal cases without
oral argument.
RULE 76 - 79
[No change.]
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SECTION-SPL-G—JUDGMENTS ~OPINIONS AND-REHEARING
CA. JUDGMENTS IN THE COURTS OF APPEALS
RULE 80. JUDGMENT OF THE COURT OF APPEALS

{No change.}

RULE 81. REVERSAL IN CIVIL AND CRIMINAL CASES

[No change.}

RULE §2 - 83.

[No change.]

RULE 84. DAMAGES FOR DELAY IN CIVIL CASES -

In civil cases where the court of appeals shall determine that an appellant has taken an appeal or a
relator has filed a petition in an original proceeding for delay and without sufficient cause, then the court may,
as part of its judgment, award each prevailing party appellee an amount not to exceed ten percent of the amount
of damages awarded to such prevailing party appellee as damages against such appeilant or relator. If there is
no amount awarded to the prevailing appellee party as money damages, then the court may award, as part of
its judgment, each prevailing appeliee party an amount not to exceed ten times the total taxable costs as damages

against such appellant or relator or. in h other amoun (3
A request for damages pursuant to this rule, or an imposition of such damages without request, shall
not authorize the court to consider allegations of error that have not been otherwise properly preserved or
presented for appellate review.
Notes and Comments

Change by- 1994 amendments: Penalties against relators in original proceedings have been added.

RULE 85 - 86

[No change.]

RULE 87. ENFORCEMENT OF JUDGMENTS AFTER MANDATE
First paragraph {No change.]
(a) [No change.]
(b) In Criminal Cases.
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(1) . Judgment of Affirmance. When the judgment of the appellate court affirms the
judgment of the court below in a case in which bail has been allowed, the clerk of the trial court shall
and n aovwiledecamaean ::ngmam":"!m 2@ COUFt~O ha racaint o ha mandate 0

immediately file the mandate same and forthwith issue a capias for the arrest of the defendant for the
&xecution of the sentence of the court. which shall recite the fact of conviction, setting forth the offense
and the judgment and sentence of the court, the appeal from and affirmance of such judgment and the
filing of such mandate, and shall command iff to arrest and take into his custody the defendant
and place him in jail and therein keep him until delivered to the proper authorities, as directed by said
sentence. Such capias may issue to any county of this State, and shall be executed and returned as in
felony cases, except that no bail shall be taken in such cases. The sheriff shall forthwith execute such
capias as directed. The sheriff shall notify the clerk of the trial court and-the-clerk-of-the-appelate
eeurt when the mandate has been carried out and executed.

(2) and (3) ' [No change.]

RULE 88 - 89

[No change.]

DB. OPINIONS BY THE COURTS OF APPEALS
RULE 90. OPINIONS, PUBLICATION AND CITATION

[No change.]

RULE 91. COPY OF OPINION AND JUDGMENT TO INTERESTED PARTIES AND OTHER COURTS

On the date an opinion of an appellate court is handed down, the clerk of the appellate court shall mail
or deliver to the clerk of the trial court, to the trial judge who tried the case, and to the State and each of the
defendants in a criminal case, and in a civil case to each of the parties to the trial court’s final judgment in-a-civil
case, a copy of the opinion handed down by the appellate court and a copy of the judgment rendered by the
appellate court as entered in the minutes. Delivery to a party having counsel indicated of record shall be made
to counsel. The clerk of the trial court shall file a copy of the opinion among the papers of the cause in such
court. When there is more than one attorney for a party, the attorneys may designate in advance the attomey
in charge on eae-te whom the copies of the opinion and judgment shall be mailed. In criminal cases, copies shall
also be provided to the State Prosecuting Attorney, P. O. Box 12405, Austin, Texas 78711 and to the Clerk of
the Court of Criminal Appeals.

Notes and Comments
Change by 1994 amendments: The rule has been made to conform to the provision for designation of
attorney in charge in Rule 4(b).
E. REHEARING IN THE COURTS OF APPEALS

RULE 100.
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(a) Motion for Rehearing. Any party to the trial court’s final judgment desiring a rehearing of any
matter determined by a court of appeals or any panel thereof must, within fifteen days after the date of rendition
of the judgment or decision of the court, file with the clerk of the court a motion in writing for a rehearing, in -
which the points relied upon for the rehearing shall be distinctly specified.

(b) - (8) [No change.]
Notes and Comments

Change by 1994 amendments: The amendment to paragraph (a) clarifies the right of a party to the trial
court’s final judgment to file a motion for rehearing, if that party is aggrieved by the court of appeals
judgment, as a prerequisite to filing an application for writ of error that challenges the action taken by
the court of appeals. :

SECTION SIX NINE. ARRLIC/ : VRIT-OF-ERRG RIEF-IN-RES
RA-THE-SUPREME-COURT BRIEFS, ARGUMENT, SUBMISSION,
DECISION, AND REHEARING IN THE SUPREME COURT

A. BRIEFS AND ARGUMENT IN THE SUPREME COURT
RULE 130. FILING OF APPLICATION IN COURT OF APPEALS

(a) Method of Review. The Supreme Court may review final judgments of the courts of appeals
upon writ of error.

(b) Number-of-Copiess Time and Place of Filing. Twelve-copies-of-tThe application shall be filed
with the Cclerk of the Ggourt of Aappeals that delivered the decision within thirty days after the day the
judgme pini issue ithi er the day the last timely motion f paring i
overruled ruling on all timely filed motions for rehearing. An application filed prior to the filing of a motion for
rehearing by a party shall not preciude a party, including the party filing the application, from filing a motion
for rehearing, or the court of appeals from ruling on such motion. An application filed prior to the last ruling
on all timely filed motions for rehearing shall be deemed to have been filed on the date of but subsequent to
the last ruling on any such motion.

(c) Successive Applications. If any party files an application within the time specified or as
extended by the Supreme Court any other party who was entitled to file an application may do so within forty

days after the overruling of the last timely motion for rehearing filed by any party or within ten days after the
filing of an in lication, whichever is the later dat,
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Notes and Comments

Change by 1994 amendments: (1) The provision for copies has been moved to amended Rule 4(d)(2).
(2) Paragraph (c) has been amended to permit a successive application to be filed within ten days after any
preceding application. though later than forty days after the order overruling the last motion for rehearing. (3)
Former paragraph (d) has been deleted and its provisions have been included in amended Rule 19(g)(3).

RULE 131. REQUISITES OF APPLICATIONS

The application for writ of error shall be addressed to "The Supreme Court of Texas," and shall state

" the name of the party or parties applying for the writ The partes shall be designated as "Petitioner” and

“Respondent.” Applications for writs of error shall be as brief as possible. The respondent should file a brief
in response. The gppﬁcation shall contain the following:

{a) Names [dentity of All Parties_to the Trial Court's Final Judgment. A complete list of the
pames-and-addresses-of all parties to the trial court’s final judgment and the names and addresses of their
counsel in the trial court, if any, shall be listed on the first page of the application, so that the members of the
court may at once determine whether they are disqualified to serve or should recuse themselves from
participation in the decision of the case and so that the clerk of the court may properly notify the parties to the
 trial court’s final judgment or their counsel, if any, of the judgment and ail orders of the Supreme Court. The
application shall include aiso the address of any party not represented by an attorney, but if the address is not
known, shall cerify that petitioner’s attorn made a diligent inquiry but h n unable to discover i
the certificate shall give any available information, such as the probable city or county of residence, that might

serve to identify and locate the unrepresented party. If the petitioner is not represented by an attorney, the
certificate shall be under oath. : :

EXPLANATION: (1) The Section Commistee is of the opinion that the requirement to list the addresses
of parties represented by counsel is burdensome and serves no purpose. Also, the petitioner's counsel
ﬂwuﬂn«bemqm?aiwhlwdwaddmnofmwuepmmaedmifhewtﬁmdmhehmmadea
diligernt inquiry but has beer unable to discover . ”

(b) Table of Contents and Index of Authorities. The application shall contain at the front thereof
a table of contents with page references where the discussion of each point relied upon may be found and also
an index of authorities alphabetically arranged, together with reference to the pages of the application where the
same are cited. The subject matter of each point or group of points shall be indicated in the table of contents.

(© Statement of the Case. The applicationy should contain a brief general statement of the nature
of the suit, — for instance, whether it is a suit for damages, on a note, or in trespass to fry title, and that the
statement as contained in the opinion of the court of appeals is correct, except in the particulars pointed out.

- b io 3o A oyt far damasec.in axcecs-08-$ 1 000 . 00-105-De SO RA+-IR IS -EFOWARE-OUH-O -t B HIOY

OLLT-8 -

¥ uc s

tatement should seldom exceed one-half page. The details of the case
should be reserved to be stated in connection with the points to which they are pertinent.

(d) Statement of Jurisdiction. Except in those cases in which the jurisdiction of the court depends
on a conflict of decisions under subsection (a)(2) of section 22.001 of the Government Code, the petition should
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merely state that the Supreme Court has jurisdiction under a particular subsection of section 22.001 of the
Govermnment Code. Example: "The Supreme Court has jurisdiction of this suit under subsection (3)(6) of section
22.001 of the Government Code.” When jurisdiction of the Supreme Court depends on a conflict of decisions.
the conflict on the question of law should be clearly and plainly stated.

St D A a nte 0 a .
terms and circum f the case uthhut detail, shall in_sh ncise form
and without gggmg_g; or repetition. The statement of an issue or point presented will be deemed to cover every
subsidia tion fairly included therein. Each issue int should It reference t

of the record where the ruling or other matter complained of is shown. Whether the matter compiained of

: ongmated in the trial court or in the court of appeals, it shall be assigned as error in the motion for rehearing
in the court of appeals.

EXPLANATION This revision of paragraph (e) is intended to relax the technicalities that have been
imposed on the "point of error” practice.

NUI'ETOADVISORYG)MMITTEE. The Section Committee recommends that Rule 101 be repealed,

in the motion for rehearing be a prerequisite to Supreme Cowrt review, as currenty
pmwdaimRuleBI(e) and not for review by the Court of Criminal Appeals, as currendy provided by Rule
200(d). However, the Seation Committee suggests that the SCAC consider eliminating an assignment in
the modion for new trial as a prerequisite of Supreme Court review. The last sentence in paragraph (e)
dmddbemdy'meCommdeadaMMWm:hemmmfwrdzmngmbe
a prerequisite to appellate review.

0 Brief of the Argument. The brief of the argument may present separately, or grouped if
germane, the issues or points ef-erroF relied upon for reversal, the argument to include such pertinent statements
from the record as may be requisite, together with page references and such discussion of the authorities as is
deemed necessary to make clear the jssues or points ef-error complained of. A summary of the argument may
be included either after the statement of the case or at the conclusion of the brief. The opinion of the court of
appeals will be considered with the application, and statements therein, if accepted by counsel as correct, need
not be repeated.

(g) . Prayer for Relief. The nature of the relief sought by the application shouid be clearly stated.

(h) Amendment. The application may be amended at any time when ]usuce requires upon such
reasonable terms as the court may prescribe.
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(i) Court May Require Application Redrawn. If any brief or application for writ of error is
unnecessarily lengthy or not prepared in conformity with these rules. the Supreme Court may require same to
be redrawn.

Notes and Comments

Change by 1994 amendments: (1) Paragraph (a) has been amended to relieve counsel of the
requirement to include the addresses of parties represented by attorneys and to permit counsel to make a
certificate of diligent inquiry if the address of an unrepresented party is not known. (2) Paragraph (e) has been
rewritten to provide for "issues or points’ rather than "points of error’ and to abolish the requirement of a point
in the motion for rehearing as a prerequisite for further review. (3) Paragraph (i) has been stricken because
it duplicates Rule 4(e). (4) Paragraph (j) has been added.

RULE 132. FILING AND DOCKETING APPLICATION IN SUPREME COURT

(a) Duty of Clerk of Court of Appeals. When an application for writ of error to the Supreme Court
is filed with the Eclerk of the €court of Aappeals, he the clerk shall record the filing of the application, and shall,
after the court of appeals has ruled on all timely filed motions for rehearing, promptly forward it to the Clerk
of the Supreme Court with the original record in the case and the opinion of the court of appeals, the motions
filed in the case, and certified copies of the judgment and orders of the court of appeals. The clerk need not
forward any exhibits that are not documentary in nature unless ordered to do so by the Supreme Court.

(b) Expenses. The party applying for the writ of error shall deposit with the Eclerk of the Eeourt

of Aappeals a sum sufficient to pay the expressage or carriage of the record to and from the Clerk of the
Supreme Court.

(¢) Duty of the Clerk of the Supreme Court. The Clerk of the Supreme Court shail receive the
application for writ of error, shall file it and the accompanying record from the court of appeals, and shall enter
the filing upon the docket, but he shall not be required to receive the application and record from the post office
or express office unless the postage or express charges shall have been paid. The clerk shall notify each party
to the trial court’s final judgment, as listed on the first page of the application, by letter of the filing of the
application in the Supreme Co d the clerk shall send copies of the opinion and all orders of the
Court to all such parties. Notification to parties having counsel indicated of record shall be made to the attorney
in charge counsel, as defined by Rule 4(b).

EXPLANATION: The Section Committee is of the opinion that the derk should not be required to nocfy
more than one attomey for each party and that copies need be sent to only those nonparties to the appeal
thathaveﬂedamquaﬁforcopie.rofbﬁef:,orda:,mdop&:iau,arpmn&wdby&de«g).

Notes and Comments

Change by 1994 amendments: Paragraph (c) has been amended to make explicit the clerk’s duty to
notify counsel, implied by Rule 131(a), but to limit the duty to the attorney in charge.

RULE 133 - 135

[Move unchanged rules 133, 134 and 135 to Section Six
from current Section Nine and renumber rules accordingly.]

RULE 136. BRIEFS OF RESPONDENTS AND OTHERS
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(a) - (g) [No change.]

Notes and Comments

Change by 1994 amendments: Former paragraph (h) has been deleted and its provisions have been
included in amended Rule 4(f).

RULE 137. PETITIONER'S BRIEF IN REPLY -

Petitioner may file a brief in to the r ri fi to_the i r_points in_th
application fgg writ of error. Pgngongr’§ Qngf in reply §hg11 ng; exceed ggg ve pages in length, exclusive of
e of cont: f authoriti ints or i any addendum containi

Notes and Comments

New Rule.

Notes and Comments

Former Rule 160 has been deleted and its provisions have been incorporated into Rule 19(g)(3).

B. SUBMISSION IN THE SUPREME COURT

RULE 170 - 172
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[Move from Section 12, No change.]

C. JUDGMENTS IN THE SUPREME COURT
RULE 180 & 181

{Move from Section 12 unchanged.]

RULE 182. JUDGMENT ON AFFIRMANCE OR RENDITION
(a) [No change.]

(b) Damages for Delay. Whenever the Supreme Court shall determine that an application for writ
of error or an original proceeding has been taken for delay and without sufficient cause, then the court may, as
a part of its judgment, award each prevailing respondent an amount not to exceed ten percent of the amount
of damages awarded to such respondent as damages against such petitioner or relator. If there is no amount
awarded to the prevailing respondent as money damages, then the court may award, as part of its judgment, each
prevailing respondent an amount not to exceed ten times the taxable costs as damages against such petitioner
or relator, or, in an original proceeding, such other amount as the court deems just.

A request for damages pursuant to this rule, or an imposition of such damages without request, shall
not authorize the court to consider allegations of error that have not been otherwise properly preserved or
presented for review.

Notes and Comments

Change by 1994 amendments: The penalty provision has been extended to original proceedings.

RULE 183. ENFORCEMENT OF JUDGMENT

[Move from Section 12 unchanged.]

RULE 184. REVERSAL AND REMAND
(a) & (b) [No change.]

() Nature of Remand. If the judgment of a court of appeals shail be reversed, the Supreme Court
may remand the case either to the court of appeals from which it came or to the trial court for another trial.
In order to obtain a remand to the court of appeals for consideration of factual sufficiency points or other points
briefed but not considered by the court of appeals, it is not nec that such points be briefed in the Supreme
Court if a request is made for such relief in the Supreme Court, either originally or on motion for rehearing.

EXPLANATION: vaposedmnmdmauﬁpmm{xedbytheopbububtwhiduheSuprmem
Wmmﬂwﬂwmtofappmbfwmdauﬁmaffaaudmﬁqumwpobmmw
in the Supreme Court, Davis v. City of San Arntonio, 752 S.W.2d 518, 521-22 (Tex. 1988). The opinion
indicates that the case would have been remanded if the respondent’s brief had specifically prayed for a
remand, but refused to allow respondent to amend its brief to request a remand. The proposed amendmernt
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would dlarity the requirements for a remand to the court of appeals and would permit such a request to be
made on reheanng.

Notes and Comments

Change by 1994 amendments:

RULE 185. NO AFFIRMANCE, REVERSAL OR DISMISSAL FOR WANT OF FORM OR SUBSTANCE

[No change, moved from Section 12.]

RULE 186. MANDATE

[No change, moved from Section 12.]

SECTION-FOURTEEN D. REHEARING IN THE SUPREME COURT

RULE 190. MOTION FOR REHEARING
(a) [No change.}

(b) Contents and-Serviee. The points relied upon for the rehearing shall be distinctly specified in
the motion. The motion shall state the name and address of the attorneys of record for the parties to the trial
court’s final judgment, and if there is no attorney of record, the name and address of the party to the trial court’s
final judgment. The party filing such motion shall serve on each party to the trial court’s final judgment that or

his attorney of record, a true copy of such motion, and shall note on the motion so filed with the clerk that such
copies have been so served.

(c) Notice of the Motion. Upon the filing of the motion, the clerk shall notify the attorneys of
record or other parties to the trial court’s final judgment by mail of the filing.

(d) & (e) [No change.]v

Notes and Comments

- Change by 1994 amendments:

SECTION SEVEN. CERTIFIED QUESTIONS IN CIVIL CASES
RULES 110 - 114

[Rules transferred here with no change. Must be renumbered.]

SECTION EIGHT EIGHT. ORIGINAL PROCEEDINGS IN CIVIL CASES"
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RULE 120. ORIGINAL PR EDINGS IN CIVIL ES

case, includin it of h 0 mand rohibition. or injunction, shall be commenced by filing wi
the ¢l ts containing the followin isit
(1) Petition. The petition shall be in the following form and shall contain the following
(A)  Paries.
i) The i lief shal nam lator.

3 _aiiyl a d CDITN P 0 un & _Lad
referred to in the petition shall be stated. The ggggg and tglephonc numxr of a

(B) Jurisdiction.

i) ity. ition shall ci articular or r

show that relator is ined of hi er li

to an underlyi e, the tmnshall fa h ' thtrclatrh 1
ad te remedy b or other | medy.

unless there is a comxllmg n not ;o g 0 50. A p_c tmon f led in_the ngmg
Court shall state the date of presentation to the court of appeals and that court’s action
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on the petition or the compelling reason that the petition was not first presented to the
court of appeals.

) Facs. The petition shall state concisely and without argument the facts
necessary to establish a compelling necessity for and relator’s right to the relief sought,
including a summary of the relevant proceedings in any underlying cause. All factual statements
shall be verified by affidavit made on personal knowledge showing that the affiant is competent
to testify to the matters stated.

(D) ;A_rgyln_g_u' and Authoriries. The petition shall contain a brief of the argument,
including a statement of the issues or points presented as the basis for relief together with
argument and authorities supporting relator’s right to the relief sought in conformity with the

@glggments of Rule 74 if in the court of appeals and Rule 131 if in the Supreme Court,

(E)  Prayer. The petition shall state the particular rehef sought and the names g{
the parti ainst whom relief i t

(F) Certificate of Service. The petition shall contain a certificate of service on all
respondents or a certificate explaining the absence of service.

@ Deposir. _A filing fee shail be paid as provided in Rule 13.

3 Record. relator shall prepare and file wi e petition_one co

consisting of a certified or sworn copy of the order complained of and also. if in the Supreme
the order or opinion of the court of a if any. The record shall also contain any fi
material to the relator’ im_for relief, together with tha jon of the evid n
underlying proceeding, in a properly gmhenncagg_g form, necessary to demonstrate the relator’s right
to the relief sought. If a writ of hama_g t_pg; is sought, the record shall contain proof of restraint of
the relator. The record shall not incl f the eedings than isn and it s ot

med th ing omitted from the rd, includin itionai rd filed by the
is relevant.
(b) Service. Relator shall promptly serve upon each respondent a copy of the petition and record.

If the relator eeks tempora r emergen rehcf other than a writ of habeas corpu thc reiator shall

a re) nted by counsel in th derlving cause, if an underlying cause is referred to in the petition, sh
be made on counsel.

[(3) Action on Petition.

. _If the court is of the tentative_opinion that relator is entitled ¢
- relief sought, the court will set the amount of a bond to be executed by relatorasa condition of release,
order relator released on execurion and filing of the bond, and schedule oral ment on the petition.
Otherwise, the court shall deny the relief sought without further hearing.

(4] Other Original Proceedings. In any other original proceeding the court may request that

nden mit a reply to the petition, and in that event, the clerk will so notify all identifi
If the court is of the tentative opinion that relator is entitled to the relief sought, or that a serious
question concerning such relief requires further consideration, the court will schedule oral argument on
the petition. Otherwise, the petition will be denied. Before setting oral argument, and without the notice
provided by paragraph (e), the court or any justice acting for the court may hold an informal conference
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with the parties, in person or by te lephone, at which the respondents or their counsel are_invited by
telephone or other expedited communication to state orally any objection to further consideration of the

petition and any information that may help the court make an expeditious disposition of the petition,-
including a convenient time for oral argument.

(3) In the Supreme Coun. In cases over which the Supreme Court has original jurisdiction
to issue writs of mandamus, prohibition, or injunction, and in which the order of a lower co
complained of is in conflict with an opinion of the Supreme Court or is contrary to the Constitution, a

te, or a rule of civil or appellate edure, the Supreme Court may, after r ndents hav
0 ity to file an answer as provid aragraph rant the relief t without hearin
argument.

(d)  Temporary Relief. If the facts stated in the petition show that relator will be prejudiced unless
unmediat tem relief is ted the court m wnhoutn tice {0 nden such tem reli

Acomselaremvucdb te! honeoroth ited communication t stat orallvan obec 0

th 1mmedxat
relief gggg; and any suggestions conggmmg the amount of the bond and thg time for oral mmem. The
appellate court may but is not required to invite ial judge in the unde g proceeding to participa he
conference. No stay of an underlying proceeding shall be ordered without such a conference. An order granting
temporary relief shall be effective until the final decision of the case, unless vacated or modified.

[0} gggcangn, ’Ihgc!e;&gﬂgg_fx xmgggﬂggg_ui pag_lg;gg their attorneys, if

bri : : ' elie ‘
The coug in ltS dxscrenon max §honen or extcng the time. Thg ans.ver and addmgnal record shall comglx wath
the requirements set forth in this rule for the relator’s petition and record, so far as applicable.

Groundless Petmon or Mnsleadmg §tatemcnt or Record. If the petition is so clcarlx groundles
10 mdxca th the dm J89) r that it i for dela

court may, on mongn and nggcg or.on mg gg ug._‘; own mggn, after notice, impose a ggng;g gg pggvig ed by
Rule 84 if in_the court of appeals or Rule 182(b) if in the Supreme Court.

clerk to issue an order of commn@ex_xt_; if Elgtgr is not available for return to custody pursuant to the order of
commitmen U rder forfeit render jud n rdingl inst th

(i) Notice of Order. When the appellate court grants or denies the relief sought in the petition,
or dismisses the petition, or grants or overrules a motion for rehearing, the clerk of the court shail notify counsel
for the parties and any unrepresented ies by sending them a lett first-class mail.

Notes and Comments
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Change by 1994 amendments: Rules 120, 121. and 122 have been consolidated and condensed into this
rule. The procedure in ail original proceedings has been made more nearly uniform.
The principal substantive changes are: (1) The motion for leave to file and the court’s granting of leave before
filing of the petition have been abolished: (2) the documents to be filed by the relator have been reduced to a
petition and a record containing proceedings in the underlying cause; (3) the petition is required to contain a
statement of jurisdiction. a statement of facts, a brief of argument and authorities, and a prayer for relief; (4)
any real party in interest is required to be made a respondent: (5) no judge or officer against whom relief is
sought is permitted to be named in the title of the proceeding; (6) the provisions for filing, service. copies, and
some of the provisions for service have been incorporated into Rule 4: (7) service on any party represented by
counsel in an underlying cause is authorized to be made on counsel; (8) the court is authorized to hold an
informal conference with the parties before setting argument on the petition and is required to do so, if
practicable, before granting temporary relief.
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SECTION NINE FEN. DIRECT APPEALS TO THE SUPREME COURT
RULE 140. DIRECT APPEALS TO THE SUPREME COURT

[No change.]

Notes and Comments:

The provisions of this rule have been incorporated into amended Rule 19(g)(4)
SECTION TEN RIFTEEN. DISCRETIONARY REVIEW IN CRIMINAL CASES
RULE 200. DISCRETIONARY REVIEW IN GENERAL
[No change.}
RULE 201. DISCRETIONARY REVIEW WITHOUT PETITION
[No change.}
RULE 202. DISCRETIONARY REVIEW WITH PETITION

(a) [No change.]

(b) The original petition shall be filed with the Eclerk of the €court of Aappeals which delivered
the decision within 30 days after the day the judgment is entered or within 30 days after the day the last timely
motion for rehearing is overruled. If the court of a i a judgment or opinion that is in an
different from its original or previous judgment or opinion, the petition shall be filed within 30 days after the

day the court of appeals issues the corrected or modified opinion or judgment.
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NOTE TO ADVISORY COMMITTEE: The proposed amendmert should be deleted if Rule 101 is
repealed.

(¢) - (1) [No change.]
Notes and Comments

Change by 1994 amendments: The second sentence is added to conform this rule to the amendment
to Rule 101.
RULE 203. BRIEF ON THE MERITS
[No change.]
SECTION ELEVEN SEXTEEN. DIRECT APPEALS AND EXTRAORDINARY MATTERS IN THE COURT
OF CRIMINAL APPEALS, INCLUDING POST CONVICTION APPLICATIONS
FOR WRIT OF HABEAS CORPUS
RULES 210 - 214,
[No change.]
SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS IN THE
COURT OF CRIMINAL APPEALS
RULES 220 - 223,

[No change.]

SECTION EIGHTEEN. REHEARINGS AND MANDATE IN THE COURT OF CRIMINAL APPEALS
RULES 230 - 234.

[No change.]

ORDER
OF THE SUPREME COURT OF TEXAS
DIRECTING THE FORM OF THE RECORD ON APPEAL IN CIVIL CASES
Pursuant to the provisions of Rules 51(c) and 53(h), TEX.RAPP.P., the Supreme Court of Texas directs

that, in the event of an appeal er-writ-of-error from a trial court to an appellate court in a civil case, the clerk
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shall prepare a record consisting of a transcripf and a statement of facts in accordance with applicable Rules in
the following format
(A) Transcript V

(1) The clerk shall collect all proceedings, instruments, and other papers (a) specified in Rule 51(a),
TEX.R.APP.P., (b) designated by the parties pursuant to Rule 51(b), TEX.R.APP.P., and (c) ordered by the trial
judge to be included in the transcript. Each proceeding, instrument, and other paper shall clearly show the date
of filing. As far as practicable, each order and judgment shall show the date of signing by the judge, as well as
date of entry in the minutes. ﬁe clerk shall then make a legible copy, on 8% by 11 inch paper, of all such
proceedings, instruments, and other papers and arrange the copies in ascending chronological order, by date of

filing or occurrénce. with each proceeding, instrument, or other paper beginning at the top of a page separasing

distinguishable. The clerk shall then consecutively number the pages of the transcript in the bottom right-hand

corner of each page and bind them the—cepies in a heavy cover in such a manner that, when opened, the

transcript will lie flat. The clerk shall inciude only th rs specified in Rule 51(a ifically desi

by the parties according to their titles, or ordered included by the trial jud hall disregard gen
designations, such as "all pleadings,” "all othe'r filed papers.” and the like. The clerk shall not include briefs,
memoranda of authorities, citations, subpoenas, interrogatories, answers to interrogatories, and the like, uniess
each item is specifically designated by the title.

(2) The clerk shall designate the transcript "Record, Volume 11" If the transcript consists of more
than oné volume, the first volume of the transcript shall be designated "Record, Volume 1.1,” the second volume
shall be designated "Record, Volume 1.2, and so forth, so that the transcript may be cited in the briefs simply
as, for example, "R1 543" or "Tr 543", |

3) The front cover of the first volume of the transcript shall include the following information and

be in substantially the following form:
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TRANSCRIPT

RECORD. VOLUME 1 (OR VOLUME 1.1 OF VOLUMES)

(Trial Court) No.

In the District (County) Court
of County, Texas,
Honorable , Judge Presiding.

, Appellant(s)
Vs
, Appellee(s)
Appealed to the

(Supreme Court of Texas at Austin, Texas
or Court of Appeals for the ___ Court of Appeals District

of Texas, at Texas).
Appellate Attorney for Appellant(s): Appellate Attorney for Appellee(s):
(name) (name)
(address) (address)
Telephone# Telephone#
FAX # FAX #
SBOT# SBOT#

Delivered to (Supreme Court of Texas at Austin, Texas or Court of

Appeals for the . Court of Appeals District of Texas, at
Texas) on the day of ,19__.

(signature)
(name of clerk)
(title)

(Appellate Court) Cause No.

Filed in the (Supreme Court of Texas at Austin, Texas or Court of

Appeals for the Court of Appeals District of Texas, at
, Texas) this day of ,19 .
: _, Clerk
By ___, Deputy
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The front cover of the second and subsequent volumes of the transcript shall include the same
information and be in substantially the same form as that set forth above, except that second and subsequent
volumes may, but need not, include statements of delivery and filing.

“) The clerk shall prepare and include on the first pages of the transcript a detailed index identifying each
proceeding, instrument, or other paper included in the transcript as it is denominated, the date of occurrence
or filing, and the page where it first appears. The index must conform to the order in which matters appear in
the transcript, rather than in alphabetical order. The index shall be double spaced.

5) After the index, the clerk shall include a caption in substantially the following terms:

The State of Texas §
County of

In the (County Court of Judicial District Court) of County,
Texas, the Honorable , sitting as Judge of said Court, the following proceedings
were held and the following instruments and other papers were filed in this cause, 10 witt

No.

§ IN THE COURT
§

vs. §
§
§ COUNTY, TEXAS

(6) The transcript shall conclude with a certificate in substantially the following form:
The State of Texas §
County of §
I ___,Clerk of the __ Court of County,

Texas. do hereby certify that the above and foregoing proceedings,
instruments, and other papers contained in Volume __, Pages __, inclusive,
to which this certification is artached and made a part thereof, are all the
original rue-and—correct-copies—of-all proceedings, instruments, and other
papers specified by Rule 51(a), TEX.R.APP.P., all proceedings, instruments,
and other papers specified by Rule 51(a), TEX.RAPP.P., and all proceedings,
instruments, and other papers the trial judge ordered included in the

transcript in Cause No. ., styled v.
___in said court.
GIVEN UNDER MY HAND AND SEAL at my office in , Texas this
__dayof ,19 .
(clerk)
(title)
By _, Deputy
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(7) In the event of a flagrant violation of this Order in the preparation of a t‘ranscript, on motion
of a party or sua sponze, the appeliate court may require the clerk to amend the transcript or to prepare a new
-~transcript in proper form at his or her own expense. In such event, the clerk may be further required to provide,
at his or her own expense. a copy of the amended or new transcript to all parties who have previously made a
copy of the original, defective transcript.
(B) STATEMENT OF FACTS
(1) Unless an electronically recorded statement of facts is made and filed in accordance with Rule
53(0), tFhe court reporter shall type or print the statement of facts in this following format:
(a) The top and bottom margins shall be 1 inch. The margin on the leftfhand side of the
page shall‘ be not less than 1% inches nor more than 2 inches.
(b) The statement of facts shall be in readable typeface (at least 12-point), in upper and
lower case, and double-spaced.
(c) The statement of facts shall be typed or printed on one side only of opaque and
unglazed white paper not less than 13-pound weight, 8% by 11 inches in size.
(d) Each separate proceeding and hearing (pretrial hearing, voir dire, trial on the merits,
etc.) shall be bound in a separate volume or as many volumes as necessary to pi‘event each
from being over two inches thick.
(e) The first page of the first volume of the statement of facts of each such proceeding or
_ hearing shall be numbered "1" and each following page relating to thé same procéeding or
hearing, whether in the.ﬁxst or a subsequent volume, shail be numbered consecutively at the
top right-hand comer of the page, so that page references will be sufficient without referring
to the particular volume numbcr; |
® Each volume of the statement of facts shall be securely bound on the left margin.
(8) The court repoi‘ter shall designate the statement of facts "Record, Volume 2"} ef-the

cacord. If the statement of facts consists of more than one volume, the first volume of the

statement of facts shall be designated "Record, Volume 2.1 the second volume shall be
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designated "Record, Volume 2.2." the-third-volume-shall-be—designated-\-olume-2d, and so

forth, so that the statement of facts may be cited simply as, for example, "R2 587 or 'SE 58T
¥A] The front cover page of each volume of the statement of facts shall include the following

information and be in substantially the following form:

. (Trial Court) No.

(NAME OF PLAINTIFF) § IN THE COURT
§ .

Vs §
§

(NAME OF DEFENDANT) § OF COUNTY, TEXAS

STATEMENT OF FACTS
RECORD, VOLUME 2 (OR VOLUME 2.1 OF VOLUMES)

APPEARANCES:

Attorney for Plaintiff(s): Attorney for Defendant(s):

(name) (name)

(address) (address)

Telephone# Telephone#

FAX # FAX #

SBOT# SBOT#

On the ___ day of , 19_, the above entitled and numbered cause came on
to be heard (for trial) in the said Court, Honorable (name of Judge presiding), Judge Presiding,
and following proceedings were held, to wit:
3 The court reporter shall include an index of the testimony at the beginning of each volume of

the statement of facts showing the following information in substantially the following form:

INDEX OF TBTIMONY
Witness Direct Cross Re-Direct Re-Cross
John Doe 4 8 16 20

A master index of the testimony of all witnesses shall be included in the statement of facts at the beginning of
the first volume or as a separate volume.
4) The court reporter shall also include an index of the exhibits at the beginning of each volume

of the statement of facts showing the following information in substantially the following form:
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INDEX OF EXHIBITS

Exhibit # Description Marked Identified Offered Received
DX1 Copy of Judgment 3 4 5 6

in Cause #24310
A master index of the exhibits shall be included in the statement of facts at thé beginning of the first volume or
as a separate volume.

(5) Unless ordered otherwise pursuant to Rule 514d) 53(e), TEX.RAPP.P., neither physical evidence
nor original exhibits are to be included in the record on appeal. Each item of physical evidence shall be
described on a sepaxﬁte piece of paper in such a manner that it may be identified; including the exhibit number. -
When a legible copy of a photograph or any other paper exhibit cannot be made, the original exhibit shall be
included in the record under order of the trial court made pursuant to Rule 5:d) 53(e). Copies of the exhibits
and the descriptions of physical evidence received in each separate proceeding or hearing shall be placed in

numerical order at the end of the statement of facts of that proceeding or hearing or, if the exhibit material is

©) The statement of facts shall conclude with a certificate containing the following information and

in substantally the following form:

THE STATE OF TEXAS  §
COUNTY OF §

I , official court reporter in and for the Court of
County, State of Texas, do hereby certify that the above and foregoing contains a true and
correct transcription of all portions of evidence and other proceeding requested in writing by
counsel for the parties to be included in the statement of facts in the above styled and
numbered cause, all of which occurred in open court or in chambers and were reported by me.

I further certify that this transcription of the proceedings truly and correctly reflects
the exhibits, if any, offered by the respective parties.

WITNESS my hand this the __ dayof __,19 _.

(signature)
Official Court Reporter
Certification Number:
Date of Expiration:
Business Address:
Telephone Number:
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N In the event of a flagrant violation of this Order in the preparation of a statement of facts, on
motion of a party or sua sponte. the appellate court may require the court reporter to amend the statement of
facts or to prepare a new statement of facts in proper form at his or her own expense. In such even, the court
reporter may be further required to provide, at his or her own expense. a copy of the amended or new statement
of facts to all parties who have previously made a copy of the original. defective statement of facts.

SIGNED this day of 199

Chief Justice Thomas R. Phillips

Justice

Justice

" Justice

Justice

Justice

Justice

Justice

Justice
Notes and Comments

Change by 1994 amendments: The changes would conform the order to the amendments to Rules 51 and 53.
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PROPOSED AMENDMENTS
TO
TEXAS RULES OF CIVIL PROCEDURE
RULE 8. ATTORNEY IN CHARGE

On the occasion of a party’s first appearance through counsel, the attorney whose signature first appears
on the initial pleadings for any party shall be the attorney in charge, unless another attorney is specifically
designated therein. Thereafter, until such designation is changed by written notice to the court and all other
parties in accordance with Rule 21a. said attorney in charge shall be responsible for the suit as to such party.

designation or redsignation of the attorney in ch on_appeal does not constitute redesignation of
attorney in charge in the trial court.

All communications from the court or other counsel with respect to a suit shall be sent to the attorney

in charge.

NOTE TO ADVISORY COMMITTEE: The Section Committee makes no recommendation as to whether
electronic recording without an official court reporter should be permitted, but does recommend that if the
Supreme Court decides to allow such recording, the court’s temporary orders should be replaced by
amendments to both TRAP and TRCP. The Section Committee has induded most of the necessary
amendments to TRAP in the foregoing proposals, but the phrase "or recorder” may need to be added dfter
*reporter’ in other rules. In addition, the following revisions or TRCP 264 are suggested.

TRCP 264a. DUTIES WORK OF COURT REPORTERS AND T E

shall be performed

¢)) attending a¥# sessions of court and making a full record of the evidence procedings
when requested by the judge or any party o a case;-togetherwith-all-objections-to-the-admissibility-of
he-evidence,the-rulings-and-remaris-of the-court-thereon; (2) provided, however, that the making of
a full record of jury arguments and voir dire examinations is not required unless specifically whea
requested to-de-se by the-attorey-for-any a party or the judge te-a-casey-together-with-all-ebjections

2) taking and marking all exhibits offered in evidence during any proceeding;
A3) filing all exhibits with the trial court clerk after the comgletion‘of any proceding;

4) making copies of the exhibits for inclusion in the statement of facts when a statement
of facts is prepared; .

(45)  preparing an official transcripts of all-such-evidence-or-other any proceedings, or aay
portion thereof, when required to do so by subject-te the laws of this state; or these rules, and-the

or when a or other person has made a T
t for a transcript (includin for a statement of facts made pursuant to Rule of 11
Proc a)) and has paid reporter’s fee or m satisfactory arrangements for suc
and
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(6) prepariag-and timely filing in the court of appeals a statement of facts in any ¢ in
which a party has filed a notice of appeal, has made a request for a statement of facts, and has paid the
reporter’s fee or made satisfactory arrangements for such pavment; and

(57) performing such other duties relating to the reporter’s official duties as may be directed

by the judge presiding.
(b) Duties of Court Recorder. The official court recorders duties shall be:
[6)) assuring that the recording system is functioning properly throughout the proceeding

and that a complete, distinct, clear, and transcribable recording is made;

(2) attendin ions of court and making a complete recording of the procedings whe
¢ e judge or any pa es owever, that the ing of jury arguments

an e of the case bef

rec 2. rect exa n
and the like), and all offers, admission and exclusions of exhibits. The log shall state the time of da
of each event and the counter number on the recording device showing where each event is recordeds

(4 making a typewritten copy of the original log of the proceedings;

(5) filing with the clerk, after the completion of any proceeding, th riginal log and the
typewritten copy of the originak

()]
-
) 7 (8) Storing or providing for storage of the original recording to assure its preservationand
accessibility; _
9) Prohibiting or providing for denial of access to the original recording by any person

without written order of the judge of the coury;

(10)  making copies of the exhibits for inclusion in the statement of facts when a statement
. of facts is prepared;

(11)  preparing or obtaininga certified duplicate of the original recording of any proceeding,

or portion thereof, when required to do so by the laws of this state or these rules, or when a party or
)€ has made a Proper reque 3 COL ecording (including a request for a stateme

of facts made pursuant to Rule of Appellate Procedure 53(a)) and has paid the recorder’s fee or made

; (12) timely filing in the court of appeals a statement of facts in any case in which a party
has filed a notice of appeal, has made a est for a statement of facts, and has paid the rter’s fee
or made satisfactory arrangements for such payment; and

(13)  Performing such other duties as may be directed by the jud
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(3] Priorities of Reporters and Recorders. The presiding judge of the trial court shall iensure that
the work of the court reporter or_court recorder is timely accomplished by setting priorities on the various
elements of the reporter’s or recorder’s workload to be observed by the reporter ot recorder in the conduct of
the business of the-cour-reperters his or her office. Duties relating to proceedings before the court shall take

--preference over other work.

(d) Report of Reporters and Recorders. To.aid the judge in setting the priorities in paragraph (b)
abowe, each court reporter and court recorder shall report in writing to the judge on a monthly basis the amount
and nature of the business pending in the court reporter’s or court recorder’s office. A copy of this report shall
be filed with the Cclerk of the Ccourt of Aappeals of each district in which the court sits.

EXPLANATION: Paragraphs (c) and (d) were moved here from Rule of Appellate Procedure 12(b) and
(c)

(ee)  Appointment of Deputy Reporter or Recorder. In case of illness, press of official work, or
unavoidable absence or disability of the ofﬁc_ial court reporter or_recorder to perform the duties in (a) or.(b)

above, the presiding judge of the court may, in his or her discretion, authorize a deputy reporter or recorder to
act in place of and perform the duties of the official reporter or recorder. .

TRCP 264b ELECTRONI RECORDING OF COURT PROCEEDIN

P4
w} Electronic Recording. Any court authorized by the Supfeme Cou in civil cases, or the Co 0
Criminal Appeals in_criminal cases, to make an electrg ic record in lieu of a stenographic record of its

roceedings shall be govened by the following requirements
1) L.\ \“\’

€} quipment. Any equipment used/fof electronic recording of court proceedings shall
include separate microphones for the witness, the examining attomney, all cross-exz ining attorneys,
" and the judge. equipment shall be adequate to make a clear, distinct, separate, and transc bable
\K ecording of the voice of each person to whom 2 microphone is assigned, even when more than @
é verson speaks at the same ti Theequipment shall have a backup caps itv so that if any compo

fails to function properly, the trial may proceed without substantial interruption.

2) Recorder. To operate the electronic recording equipment the judge shall ap noint one

or more recorders, who-shall be certified fo record-court-proceedings-by any-officiat-Agency authorized
t0 i n-.i;..:g-A@{M!mrmxummﬂ:ﬁ-m*nu;@;n such-amagenty.
bead the judge may-sppoint-a properiy-dqualified-official courtreparter to-servesas rccorder,
= . R .
~quipment in liey of stenographi ans. the-iw@ze shall make sure that each person being recorded
is speaking so that his pice can be properiw recorded. S
3

' “efificate of Judge. Each electronicallyTesorded statement of facts T d in an appells
court shall bk accgmpahied bya ce: rtifidte of the judge tha heard -ase stafing that the g uipmen
used cofnplied-with patagrgph (1), that it Was oferated thro sghout| the pfoceeding | -m-!-ﬂ-" ot

qualified as required in\pafagraph (2), and thav

- . s T - ’ -
distinct, transcripabic, ang/ ol Dle recording of tiie proceeding tna DUIPOTtS to IACIUAE.

under applicable

Cumulative Report
State Bar Appeliate Rules Commirtee -64- November 14, 1994



>

(_z) Effect of Rule. This rule dogé not in itseif authorize any court to record its proceeding
by electronic_equipment in lieu of stenograbhic means. This rule supersedes all special orders of the
Supreme Court prescribing rules for specified courts to use such equipment except to the extent that
such orders authorize the use of electronjc recording equipment in the specified courts. The Supreme
Court_may, from time to time, authorize other courts te. record_their proceedings by electronic
equipment in accordance with this rule and may withdraw such_authority from_any or all courts
previously authorized.

Notes and Comments

Change by 1995 amendments. New rule.

NOTE TO ADVISORY COMMITTEE: The f wingpmposabformnaxdnuztofﬂw&daof(}vﬂ
Procedure may not be strictly within the scope of SweAppdlmeIMe:CammitteeoftheAppdme
PmcacemdAdvocaqSeaiorwa,indzeopbdmof ion Committee, they are related to appellate
pucﬁcemdmafpmﬁwhrimmwappdlazelawyw:. are induded in this report for referral to
wha:emmbcommiﬂeeorta.d:fomeafdedvivonyConun&we be appropriate to consider them.

RULE 296. REQUESTS FOR FINDINGS OF FACT
' AND CONCLUSIONS OF LAW

In any case tried in the district or county court without a jury, any party may request the court to state
in writing its findings of fact and conclusions of law. Such request shall be entitled "Request for Findings of Fact
and Conclusions of Law" and shall be filed within twenty days after judgment is signed ith the clerk of the
court, who shall immediately call such request to the attention of the judge who tried the The party making

the request shall serve it on all other parties in accordance with Rule 21a. findings of fa
and conclusions of law i shall have n
effect with 1 to any matter determined in nse to a motion for'summary j nt.

RULE 297. TIME-TO-FHE-FILING FINDINGS OF FACT
AND CONCLUSIONS OF LAW

(a) Time to File. The court shall file its findings of fact and conclusions of law within twenty days after

a timely request is filed. The court shall cause a copy of its findings and conclusions to be mailed to each party
in the suit.

(b) Late Filing. If the court fails to file timely findings of fact and conclusions of law, the party making
the request shall, within thirty days after filing the original request, file with the clerk and serve on all other
parties in accordance with Rule a "Notice of Past Due Findings of Fact and Conclusions of Law” which shall be
immediately called to the attention of the court by the clerk. Such notice shall state the date the original request
was filed and the date the findings and conclusions were due. Upon filing this notice, the time for the court to
file findings of fact and conclusions of law is extended to forty days from the date the original request was filed.

The court’s authority and duty to file findings and conclusions.are not affected b iration of the court’s
plenary power over the judgment. 1 o ¢ % Yo W

EXPLANAITOMQuwbmhmbemmimdaswwhahaawmhmpawmﬂeﬁndb@md
cmduu'auaftaeqimdmofﬂwmt’:plamypom mqummmaymwhmaddmmdor
mddﬁdhgsmdwnduﬁaumﬂd,umviddby&kﬂ&pmﬁadaiyb‘them@dﬁm
were filed late under Rule 297. TheSeaimConuniﬂeeiroftheaphlbuthmﬁxdingxmdwnduﬂbm,
whaha'ﬁledbefomoraﬁera;inﬁmoftlwmz’x dawypaww,donotiruhamdmdmgetlw
judgmau,ddwugﬁdwymaynpponadmdymmbuwmodﬁywagmmdformm Consequeraly,
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wmsdﬂhgamquaﬁfwaddbhldﬁldhgtmuﬂbendladvbaiwﬂeanw&mwmod@#he
believes that additional or amended findings would support a change in the judgment.

Notes and Comments

Change by 1994 amendments: The last sentence has been added. Findings and conclusions do not in
themselves change the judgment, but may provide grounds for a timely motion to modify the judgment or for
reversal on appeal.

NOTE TO ADVISORY COMMITTEE; The Section Commiitee considers the findings-and-condusions
mmmmmmmmwwma,mmewwma
satisfactory solution. Orwyupo.nii:wmakeﬂwﬁzd&zgspmtofdwded,ﬁmm,amlogowwﬁny
ﬁdﬁ:y,adwhwmeﬁemfwaddﬁiwdﬁdhgbmdmnwﬁmwnwdé&theﬁdgm
Another is to adopt something like the federal practice.

RULE 298. ADDITIONAL OR AMENDED FINDINGS OF FACT
AND CONCLUSIONS OF LAW. ’

After the court files original findings of fact and conclusions of law, any party may file with the clerk
of the court a request for specified additional or amended findings or conclusions. The request for these
findings shall be made within tea twenty days after the filing of the original findings and conclusions by the court.
Each request made pursuant to this rule shall be served on each party to the suit in accordance with Rule a.

The court shall file any additional or amended findings and conclusions that are appropriate within ten
days after such request is filed, and cause a copy to be mailed to each party to the suit. No findings or

conclusions shall be deemed or presumed by any failure of the court to make any additional findings or
conclusions.

EXPLANATION: The Committee is of the opinion that counsel needs more than ten days afeer the filing
ofodgfndﬁxdhgtadcmduﬁmsmpmemdﬂeamqu&fwadd&imdwmmdedﬁdﬁg&

Notes and Comments
Change by 1994 amendments: The time for requesting additional findings is extended from ten to twenty
days. . ,
H. JUDGMENTS

RULE 300. JUDGMENTS, DECREES AND ORDERS

judge, and entered in the minutes.

Source: New rule; codification of existing law.

(b) Form and Substance. The-entry-of-the A judgment shall contain the full names of the partiess
as-stated-in-the-pleadings, for and against whom the judgment is rendered and for what recovery- The judgment

of-the-court shall conform to the pleadings, the nature of the case proved, and the verdict, if any, and shall be
so-framed-as-to give the each party all the relief to which he-may-be each party is entitled either in law or in
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equity. Only one final judgment shall be rendered in any cause except where-itis as otherwise specially provided
by law.

Source: Rules 301, 306.

(c) Conformity to Fact Findings. When Where a special verdict is rendered by a jury or the yof
the—conclusions—of facts found by the judge are separately stated, the judge eeust shall render judgment in
accordance with the facts so found therees unless the findings are set aside or a new trial is granted. or judgment
s rendered as a matter of law notwithstanding the verdict or jury finding under these rules.

Source: Rule 300.

(d) Motion for Judgment. Any party may prepare-and—submit file a motion_for judgment
accompanied by a proposed judgment to-the-court for signature.

Source: Rule 305; conforms to current practice; provision for motion invokes the service.
requirement of Rule 21,

(¢)  'On Counterclaim. If the defendant establishes a demand against the plaintiff upon a
counterclaim exceeding that established against him tidg
judgment for the defendant for the excess.

¢ shall render

Source: Rule 302.

H Enforcement. The court shall issue such process and writs as may be necessary to caus¢ its
judgments, and decrees, and orders to be carried into execution.

Source: Rule 308, first clause of first sentence.

(®) Judgment for Personal Property. Where the judgment is for personal property, and it is shown
by the pleadings and evidence and the verdict, if any, that such property has an especial value to the plaintiff,
the court may award a special writ for the seizure and delivery of such property to the plaintiff; and in such case
may enforce its judgment by attachment, fine and imprisonment.

Source: Rule 308, after first clause.

(h) Judgments in Foreclosure Proceedings. J udgments for the foreclosure of mortgages and other
liens shall be provide: that the plainiff recover his debt, damages, and costs, with a foreclosure of the plaintiff’s
lien on the property subject theretoy-and to the lien; except in judgments against executors—adminstrators-and
WW@tmoﬁuof@eM&mmmmm
S tateof Taxas—direcinghim-to-seize-and-sell-the-same, for the property as under execution,-in-satisfaction-of

jud d, that if the property cannot be founds or if the proceeds of such the sale be are insufficient
to satisfy the judgment, then to-take-the-foney-oF-any the balance thereef remaining unpaids shall be taken out
of any other property of the defendant, as in case of ordinary executions. Whea An order foreclosing a lien upes

on real estate is-ade-in-a-Suit-having-as-Hs ch-J ych-ordershall-ha p-all-the has
the force and effect of a writ of possession as-bet ¢ o-the-foreclosure suit-and-any-persen-claiming
snder-the-defendant-te-such-suit-by-an : adinzsuch-suit; and the eeust order shall so provide
direct-in-the-judgment-providing for-issuance-of-such-order—iné and direct the sheriff or other officer executiag
such-order-of-sale to place the purchaser of the property sold-thereunder in possession thereof within thirty days

after the day-ef date of the foreclosure sale.

Source: Rule 309, 310.
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(i) Judgments Against Personal Representatives. A judgment for the recovery of money against
an executor, administrator. or guardian, shall state that it is to be paid in the due course of administration. No
execution shall issue thereon, but it shall be certified to the county court, sitting in mawesrs-of probate, 1o be
there enforced in-accordance-with under the law. but-a A judgment against an executor appoinied-and-acting

- under a will dispensing with the action of the county court in-reference-io-such-estaie shall be enforced against
the property of the testator in the hands of the executor, by execution, as in other cases.

Source: Rule 313

[. NEW TRIALS
RULE 301. MOTION FOR JUDGMENT OR DETERMINATION OF FACT AS A MATTER OF LAW

(a) Grounds. If the evidence is not legally sufficient for a reasonable jury to find against the
movant on a particular issue of fact, or if the undisputed evidence establishes the issue to be established in the
movant's favor, the judge may declare the issue to be established in the movant's favor as a matter of law for
all in_th nding_suit, and, if. er controlling law, a judgment cannot proper!

(b) Form. A motion for judgment as a matter of law or fora declaration that the evidence is legally

insufficient for a reasonable jury to find one or more issues of fact against the movant or that the undisputed

" evidence establishes one or more issues in the mova favor, shall identify the issue or issues referred to and
explain the complaint so that it can be clearly understood by the judge.

Source: Rules 268, 300, 301; Federal Rules 50(a)(last sentence) and 51.

RULE 302. MOTIONS TO MODIFY JUDGMENT,
TO DISREGARD JURY FINDINGS,
AND TO ADD OR AMEND FINDINGS IN NONJURY CASES

A _motion to modify may include any basis for modifying, correcting, or reforming the judgment in any

Source: Rule 329b(g).

RULE 303. MOTIONS TO CORRECT CORRECTION-OF CLERICAL MISTAKES
ON IN JUDGMENT RECORD.
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Clerical mistakes in the record of any judgment may be corrected by the judge in open court according
to the truth or justice of the case after notice of the motion therefor has been given to the parties interested in
such judgment. as provided in Rule 21a. and thereafter the execution shall conform to the judgment as amended.

Source: Rule 316.

RULE 320. MOTIONS FOR NEW TRIAL

(a) Grounds. A new trials may be granted and a judgment may be set aside for good cause; on
motion of a party or on the judge’s eeurt’s own motion on-such-terms-as-the-court-shall-direet in the following

o

(1) when the evidence is factually insufficient for a_reasonable jury to have found against the
movant on an issue of fact on which a finding adverse to the movant on the issue of liability is necessary
under the controlling law to support the judgment against the movant on any claim, counterclaim,

cross-claim, or third-party claim, or when a jury finding against the movant on such an issue is against
the ovewhglming preponderance of the evidence; :

(2) when the damages awarded by the jury are manifestly too large or too small because of

the factual 'msﬁf;gigggx or overwhelming preponderance of the evidence:
wh ial j has m r of law that is reasonably calculated to ca

probably did cause rendition of an improper judgment;

(4) when misconduct of the jury or of the officer in charge of the jury or any communication
made to the jury or a juror's erroneous or incorrect answer on voir dire examin ation has probably

resulted in injury to the movan

(5)_when new evidence has been discovered that was not available at the trial by the movant's
f reasonable diligence and, if ted at the trial, probably would have ited in a verdi
favorable to the movant;

(6) when a default judgment was improper because of a defect in service of process, the
petition, or insufficiency of the evidence of damages or when the movant's failure to file an answer or
to appear at the trial after proper notification may be excused on equitable grounds and the movant sets
up a meritorious claim or defense; '

(7)_when a defendant cited by publication moves to set aside a judgment for good cause;

(8) when there is a material and irreconcilable conflict in jury findings:

(9) when any improper evidence, error in the court’s charge, argument of counsel, or other trial
court occurrence or rulin Iv resulted in an improper verdict or judgment adverse to the movant.

Source: Rules 320, 327 and 329.

el A -V harce

(b) Form. Complaints in generai terms Shall not be considered. G;emds-ef-obgeeaehs—eeuehed'

PR
-
nA-AXCeRHOn n.itha-niasading

complaint in a motion for new trial shall briefl ’ identify the ruling of the co

or that part of the charge given to the jury, or the written questions, instructions, or definitions refused, or the
evidence admitted or excluded, or the fact finding without legal or factual evidentiary support, or other matter

- complained of, in such a way that the complaint can be clearly identified and understood by the judge. Each
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Source: First sentence - Rule 322; second sentence - Rule 321.

(¢) Affidavits. Supporting affidavits are required for complaints based on facts not in evidence, such

(1) _jury misconduct not otherwise shown of record;
(2) newly discovered evidence;
(3) equitable grounds to set aside a default judgment;
4 cause to set aside a judgment after citation lication

(d) " ' Procedure for Jury Misconduct.

(1) Hearing. When the ground of a the motion for new trial, supported by affidavit, is
misconduct of the jury or of the officer in charge of hesm the jury, or beecause-of any communication
made to the jury, or a_juror's that-a—jurer—gave-af €rToneous or incorrect answer on voir dire
examination, the judge eeust shall hear evidence thereef from members of the jury or others in open
court; and maygrantanewtrialif such—misconduci-proved—or-the-communication—-made,—or-the

m the m whole on the trial of the case
and-from-the-record-as-a-whele that injury probably resulted to the complaining party.

OResUs-ar-ince Y pR-voir-dire-eaminat d-if it reasonably appears from
the evidence both on the hearing of the motion and

2) T . A jurdr may not testify as to any matter or statement occurring during
the cousse-of-the jury’s deliberations or to-the-effect-of-anything-upen-his-oF ON any ether juror's mind
or emotions or mental processes, as influencing any other juror's him-te assent to or dissent from the
verdict conceringhis-mental-processes-in-connection-therewithrexcepi-th ORI

ARY-6 ;ence-was-improperly-brought-to-bear-upea-any-jurer Nor may a juror's his affidavit
or evideace-of any statement by a juror him concerning a any matter about which the juror ke would
be precluded from testifying be received-for admitted in evidence for any of these purposes. However,

aaTal- N - —_
N

Source: Rule 327.
(e) Excessive Damages; Remittitur

(1) Excessive damages. If the judge is of th inion that the dam found
no ed by | r factually suffici idence, the judge may determine the greatest g
of damages reasonably sustainable by the evidence and may, as a condition of overruling a motion for
: at the party claiming such damages file a remittitur of excess within a specified

(2)_Volunzary remigtitur. Any party in whose favor a judgment has been rendered may remit
any part thereof in open court, or by executing and filing with the clerk a written remittitur signed by
the party or the party’s attorney of record, and duly acknowledged by the party or the party’s attorncy.
Such remittitur shall be a part of the record of the cause. Execution shall issue for the balance only of
such judgment.
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Source: Paragraph (2) - Rule 315.

(N Partial New Trial. If the judge is of the opinion Mea-a-appeafs-&e-ée-eeun that a new trial
should be granted on a point or points that affect only a part of the matters in controversy and-that-such-paft
that is clearly separable without unfaimess to the parties, the judge eeust may grant a new trial as to that part

only, but previded-that a separate trial on unliquidated damages alone shall not be ordered if liability issues are
contested.

Source: Rule 320.

RULE 321. PRESERVATION OF COMPLAINTS

(a) General Preservation Rule. In-order—to-preserve As a prerequisite to the presentation of a
complaint for appeliate review, mem%mm a timely request, objection, or
motion must appear of record, stating the specific grounds for the ruling he that the complaining party desired
the mal court to make if the specific grounds were not apparent from the context. Itis-also-necessaryfor-the

Except as provided in paragraph (e) of this Rule, the judge’s ruling upon the
complaining party’s request, objection, or motion must also appear of record. If the trial judge refuses to rule,

an objection t6 the judge’s esust’s refusal to rule is sufficient to preserve the complaint. I-t—;s—ne&-neeeﬁaaqe

cemauy-e(eept Formal exceptions 10 mhngs or orders of the trial court are not required. A party propet rly
ified but absent from the trial waiv jections and complaints that the woul ired t
at trial if present, unless the s nce was induc another

Source: Texas Rule of Appellate Procedure 52(a).

(b) Jury Cases; When Motion for New Trial Required. Ina jug case, as a prerequisite to appellate
review, the following complaints shall be made in a motion for new trial:

(1) jury misconduct, newly discovered ev:dence, failure to set aside a judgment by default, or
anz other gomglam; on wmch evxggcc must m heard,

(2) A-cemplaint-of factual insufficiency of the evidence to support a jury finding;

(3) A<emplaint that a jury finding is against the overwhelming weight preponderance of the
evidence;

(4) Acomplaint-of factual inadequacy or excessiveness of the damages found by the jury; of

(5) any improper evidence, argument of counsel, or other occurrence in the jury's presence so
reiudicial that it could not hav n cured by an instruction by the judge and probably result
verdict adverse to the movant; and

(6) a material and irreconcilable conflict in jury findings.

Source: Rule 324(b).

(c) Jury Cases; Legal §ufﬁcieng of Evidence. A complaint that a jury finding is not based on
legally sufficient evidence or that a finding is established as a matter of law need not be madeina motion for
new trial if otherwi own in the record, but must be made in the trial cou d ma included in a
for judgment as a matter of law, a motion to declare an issue established in the movant's favor as a mattcr of
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law, a motion to modify the judgment, or in a motion for new trial as a prerequisite to appellate review of denial
of the relief requested in the motion.

(d) Nonjury Cases; Legal and Factual Sufficiency of Evidence. A-party-desiFing-to-complain-on
appeat-in [n a nonjury case, a complaint that the evidence was is legally or factually insufficient to support a
finding of fact, that a finding of fact was established as a matter of law or was against the overwhelming weight
of the evidence, or of the inadequacy or excessiveness of the damages found by the cousrt judge, as distinguished
from a request that the judge amend a fact finding or made an additional finding of fact, may be made for the
first time on appeai in the complaining party’s brief shal-s e-reguired : ith-paragraph of-thi
riles

Source: Texas Rule of Appellate Procedure 52(d).

(e) Presentation of Motions. Unless the taking of evidence is necessary for presentation of a
complaint in a motion for new trial, the overruling by operation of law of a motion for new trial or of a motion
1o modify the judgment is sufficient to preserve for appellate review the complaints property made in the motion.

(0 . Informal Bills of Exception and Offers of Proof. When the-court-excludes evidence is excluded,
the offering party effering-same shall as soon as practicable, but before the eoust’s charge is read to the jury,
be allowed to make, in the absence of the jury, an offer of proof in the form of a concise statement. The judge
coust may, or at the request of a party shall, direct the making of the offer in question and answer form. A
transcription of the reporter's notes or of the electronic tape recording showing the offer, whether by concise
statement or question and answer, showing the objections made; and shewing the ruling thereen, when included
in the record statement of facts certified by the reporter or recorder; shall establish the nature of the evidence,
the objections and the ruling. The judge eourt may add any other or further statement showing which-shows the
character of the evidence, the form in which it-was offered, the objection made, and the ruling. No further offer
need be made. No formal bills of exception are shall-be needed to authorize appeilate review of exclusion of
Mummmmw evidence. When the judge court hears objections to offered
evidence out of the presence of the jury and rules that the such evidence be admitted, the such objections are
shall- be- deemed to apply to the such evidence when it is admitted before the jury without the necessity of
repeating them those-objections.

Source: Texas Rule of Appellate Procedure 52(b).

(g) Formal Bills of Excegﬁon. The preparation and filing of formal bills of exception shall be
governed by the following rules:

(1) No particular form of word shall be required in a bill of exception, but the objection to the
ruling or action of the judge eeurt and the ruling complained of shall be stated with such circumstances,

or so much of the evidence as may be necessary to explain, and no more, and the whole as briefly as
possible.

(2) When the statement of facts contains all the evidence requisite to explain the bill of
exception, evidence need not be set out in the bill; but it shall be sufficient to refer to the same as it
appears in the statement of facts.

(3) The ruling of the judge eeust in giving or qualifying instructions to the jury shall be
regarded as approved unless a proper and timely objection is made.

NOTE TO ADVISORY COMMITTEE: This subparagraph should conform to the rules
concerning objections to the charge—or, perhaps, it may be omitted. .

(4) Formal bills of exception shall be presented to the judge for his allowance and signature.
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(5) The judge cous shall submit the such bill to the adverse party or his the adverse party's
counsel. if in attendance on the court, and if the adverse party finds it found to be correct, the judge
shall sign it without delay and file it with the clerk.

(6) If the judge finds the sueh bill incorrect, he the judge shall suggest to the parties pary or
their his counsel such corrections as the judge deems necessary therein, and if they are agreed to he the -
judge shall make such corrections, sign the bill and file it with the clerk.

(7) Should the parties passy not agree to the judge’s suggested sueh corrections, the judge shall
return the bill to his the complaining party with his the judge’s refusal endorsed on it thereon, and shail
prepare, sign and file with the clerk such a bill of exception as will, in his- the judge’s opinion, present
the ruling of the court as it actually occurred. :

(8) Should the complaining party be dissatisfied with the said bill filed by the judge, he the
complaining party may, upon procuring the signatures of three respectable bystanders, citizens of this
state, attesting to the correctness of the bill as originally presented by-him, have it the-same filed as part
of the record of the cause;aad Tthe truth of the matter in-reference-thereto may be controverted and
maintained by affidavits, not exceeding five in number on each side, to-be filed with the papers of the
cause, within ten days after the filing of the said bill and-to-be-considered-as-a-part-of-the-record
relating-therete. On appeal the truth of the such bill of-exceptions shall be determined from the such
affidavits so filed.

(9) In the eventofa formal-bill-of-exceptions-is-filed-and-there-is-a conflict between a formal
bill and mens—and—&he—pmemd the statement of facts, the bill ef-exceptions shall control.

(10) Anything occurring in open court or in chambers that is reported or recorded and so

certified by the court reporter or recorder may be included in the statement of facts rather than in a

formal bill of exceptions;-provided-that In in a civil case the party requesting that all or part of the jury

~ arguments or the voir dire examination of the jury panel be included in the statement of facts shall pay

the cost thereof, which eest shall be separately listed in the certified bill of costs certificate-of-costs

Ppgpand.bm-eledeef-ehemal-%m and the-same may be taxed in whole or in part by the appellate
court against any party to the appeal.

(11) Formal bills of exception shall be filed in the trial court within sixty days after the
judgment is signed in a civil case or within sixty days after the sentence is pronounced or suspended in
open court in a criminal case, or if a timely motion for new trial or motion to modify request for
findings, or motion to reinstate pursuant to Rule 1653 has been filed, formal bills of exception shall be
filed within ninety days after the judgment is signed in a civil case or within ninety days after sentence
is pronounced or suspended in open court in a criminal case. When a formal bills of exception is are
filed, it they may be included in the transcript or in a supplemental transcript.

Source: Texas Rule of Appellate Procedure 52(c).

J. TIMETABLES
RULE 322. TIME FOR FILING AND RULING ON MOTIONS

(a) Motion for Judgment as a Matter of Law in_Jury Cases. A motion for judgment as a matter

jon that the evidence is legally insufficient fo nable jury to find a particular i
of fact against the movant or that a finding in the movant’s favor is established by the undisputed evidence may
be presented at the close of the adverse party's evidence, or at the close of all the evidence, or after verdict and

before judgment, or after judgment, and shall not be considered waived if not presented earlier. If presented
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after judgment, the motion shall be presented in a motion to modify the judgment within the time allowed for
filing such motions.

(b) Motion for New Trial or to Modify Judgment.

(1) A motion for new trial or to modify the judgment, if filed, shall be filed before prese or
within thirty days after the judgment or other order complained of is signed.

(2) One or more amended motions for new trial or_to_modify the judgment may be filed
without leave of court before any preceding motion requesting the same relief for-new-trial filed by the
movant is overruled and within thirty days after the judgment or other order complained of is signed.

(3) If In-the-event an original or amended motion for new trial or to modifyrcerrect,-orreform
the judgment is not determined by written order signed within seventy-five days after the judgment was
signed, it shall be considered overruled by operation of law at the expiration of that period.

(4) The-rial-court; Regardless of whether an appeal has been perfected, the trial court has
plenary power to grant a new trial or to vacate, modify, correct, or reform the judgment within thirty
days after the judgment is signed.

(5) If a motion for new trial or to modify the judgment is timely filed by any party, the-trial
courty regardless of whether an appeal has been perfected, the trial court has plenary power to grant
a new trial or to vacate, modify, correct or reform the judgment until thirty days after all such timely-
filed motions are overruled, either by a written and signed order or by operation of law, whichever
occurs first.

(6) On expiration of the time within which the trial court has plenary power, the trial court
cannot set aside a judgment cannot-be-set-aside-by-the-trial-court except on by bill of review for
sufficient cause filed within the time allowed by law; but provided-that the court may at any time correct
a clerical error in the record of a judgment and render judgment nunc pro tunc under Rule 303 316
and may also sign an order declaring a previous judgment or order to be void because signed after the

court’s plenary power had expired and may also file findings of fact and conclusions of law if within the
time allowed by Rule 297.

Source: Rule 329b.

(©) Effective Dates and Beginning of Periods

(1) Beginning of Periods. The date an ef judgment or order is signed as shown of record shalt

- determines the beginning-of-the periods-preseribed-by-these-Rie5-10F-tie court’s plenary power to grant
a new trial or to vacate, or modify, correct or reform a judgment or order and for filing in the trial court
the-various documents that these-rules-authorize a party te may file within such those periods, includings
but-net-limited—te; motions for new trial, motions to modify judgmest, motions to reinstate a case
dismissed for want of prosecution, and motions to vacate a judgment i

(2) Date to be Shown. }udges,-aH
cause-all All judgments, decisions, and orde

reduced to writing and signed by
the trial judge with the date of signing expressly stated therein in it. If the date of signing is not recited
in the judgment or order, it may be shown in the record by a certificate of the judge or otherwise;

the absence of a showing of the date in the record does shall not invalidate any
a judgment or an order.

rs of any kind te shall

be
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(3) Notice of Judgmens. When the-final-judgment-or-other-appealable-order an_appealable
judgment or order is signed, the clerk of the court shall immediately give notice of the signing to the
parties etheir-attorneys-of-record by first-class mail advising-that-thejudgment-or-order-was-signed.
Failure to comply with the-previsions-ef this rule shall not affect the periods mentioned in paragraph
(1) of-this-Rale, except as-previded-in under paragraph (4).

(4) No Notice of Judgmenz. If within twenty days after the judgment or other appealable order
is signed, a party adversely affected by it or-his-atterney has neither received the notice required by
paragraph (3) nor acquired actual knowledge of the order, then with-respect-te for that party all the
periods mentioned in paragraph (1) shall begin on the date that such party or-his-atterney received such
notice or acquired actual knowledge of the signing, whichever occurred first, but in no event shall those
periods begin more than ninety days after the original judgment-or-other appealable order was signed.

(5) Motion, Notice, and Hearing. 1a-order To establish the application of paragraph (4) ef-his
rule, the party adversely affected is required to prove in the trial court, on swomn motion and notice,
elements of paragraph (4) the date on which the party or his attorney first either received a notice of
the judgment or acquired actual knowledge of the signing and that this date was more than twenty days
after the judgment was signed. The trial court shall find the date on which the party or his attorney first

either received or acquired actual knowledge of the signing of the judgment at the conclusion of the
hearing and include this finding in the court’s order.

(6) Nunc Pro Tunc Order. When a corrected judgment has been signed after expiration of the
court’s plenary power pursuani-to-Rule-316, the periods mentioned-in-paragraph—(b)-of-this-rule in
su h (1) of this shall run from the date of signing the corrected judgment with
respect-te-any-compiaiat for complaints that would not be-applicable apply to the original document.

(7) When Process Served by Publicarion. With-respeet-io Fora motion for new trial filed more
than thirty days after the judgment was signed pursuant-to-Rule-329 when process has been served by
publication, the periods provided-by-paragraph in subparagraph (1) shall be computed as if the judgment
were signed on the date of filing the motion.

(8) Modified Judgmenss. If a judgment is modified. corrected or reformed in any respect, the
time for appeal shall run from the time the modified, corrected, or reformed judgment is signed, but
if a correction is made pursuant-te-Rule-316 after expiration of the period of plenary power provided
by this rule, no complaint shall be heard on appeal that could have been presented in an appeal from
the original judgment.

Source: Paragraphs 1 - 7 - Rule 306a; Paragraph 8 - Rule 329b(h).

RULE 627. TIME FOR ISSUANCE

If no supersedeas bond or notice of appeal, as required of agencies exempt from filing bgnds, has been
filed and approved, the clerk of the court or justice of the peace shall issue the execution_ypon st
upon application of the successful party or his attorney after the expiration of thirty days §
judgment is signed. If a timely motion for new trial Hefinarseaf indediit or motion Soxades

EES A TSRINRS

.

the judgment is filed, the clerk shall issue the execution upon the judgmnt on application, of the pa »

attorney after the expiration of thirty days from the time the order overruling the motioh, is signed/or from the
time the motion is overruled by operation of law.

Notes and Comments

Change by 1994 amendment: The motion to modify is added to conform to Tex. R. Civ. P. 329b(g) and
the motion to vacate is also added.
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RULE 634. EXECUTION SUPERSEDED

-------

3 supersedea : 1 apps 3 e appellate protess, the clérk or justi
of the peage immediately issue i ersedeas, which $hall suspend all further preeeedings\under an
rreviousiv-issued writ of execution or other enforcement process!

a

© S fw - T
/,

EXPLANATION: Ruk&mﬂkmmddwmdwdedﬁmhw g
E_n&,7903.W.?d93(Ta.App.-Hau.ﬁon[L¢Diﬁ.]1990,oﬁg.pmc.),inwhiduhecomof
hddMaawxedm:bmdﬂedaﬁaakwmam&afmwbefmﬂwﬁmdsmmwdm
mﬁeﬁdymad&a,doammﬁeoﬁwﬁumwwmﬁndrmwhﬁwm
'As amended, Rule 634 makes dear that the filing and approval of a supersedeas bond prevents any further
Wwdmtﬁeﬁdgn@bymmafam&qfwamhuwgamﬂmmwamm

1
7275l

Notes and Comments

Change by 1994 amendments: The rule has been rewritten to give immediate effect to a supersedeas
bond, though an execution may have already been levied.

RULE 657. JUDGMENT FINAL FOR POSTJUDGMENT GARNISHMENT

In the case mentioned in subsection 3, section 63.001, Civil Practice and Remedies Code, the judgment
in_the underlying proceeding, whether based upon a liquidated demand or an unliquidated demand, shall be
deemed final and subsisting for the purpose of postjudgment garnishment from and after the date it is signed,
unless either a supersedeas bond or deposit shall have been approved and filed in accordance with Texas Rule
of Appellate Procedure 47 or the judgment debtor has complied with an order o alternate security under Texa
Rule of Appellate Procedure 47 or section 52.002 of the Texas Prope ode. Awrit of gamishment may issue

~on application and order{no earlier than the date upon which a writ of executign might issue under Rules 627
and 628 of the Texas Ruley of Civil Procedure < 0 e s
O

Notes and Comments W)
Change by 1994 amendments: The rule has been clarified and the last sentence has been added.

NOTE TO ADVISORY COMMITTEE: The following corforming amendments to the remaining
gamishment rules have been approved by the Section Commiree.

RULE 658. APPLICATION FOR WRIT OF GARNISHMENT AND ORDER

Either at the commencement of a suit, of at any time during its progress, or following the rendition of
a final judgment, the plaintiff garnishor may file an application for a writ of garnishment. Such application shall
be supported by affidavits of the plaintiff-garnishor, his agent, his attorney, or other person having knowledge
of relevant facts. The application shall comply with all statutory requirements and shall state the grounds for
issuing the writ and mcspedﬁcfacsmﬁeduponbymephhdﬁthowarrantmcrequin:dﬁndingsof
the court. The writ shall not be quashed because two or more grounds are stated conjunctively or disjunctively.
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The application and any affidavits shall be made on personal knowledge and shall set forth such facts as would
be admissible in evidence: provided that facts may be stated based upon information and belief if the grounds
of such belief are specifically stated.

a. Postiudgment Garnishment. A postjudgment writ of garnishment may issue upon
written i licaton, which mav be ex parte in the absence of a hearing. e
court in its order granting the application shall make specific findin of facts to support the

grounds found to exist and shall specify the maximum value of property or indebtedness that may be
garnished. No bond shall be required for a postjudgment writ of gamishment. -

b. Prejudgment Gamishment. No writ shall issue before final judgment except upon
written order of the court after a hearing, which may be ex parte. The court in its order granting the
application shall make specific findings of facts to support the statutory grounds found to exist, and shall
specify the maximum value of property or indebtedness that may be garnished and the amount of bond
required of plaitiff the gamnishor. Such bond shall be in an amount which, in the opinion of the court,
shall adequately compensate the defendant in_the underlying proceeding in the event plaindff the
garnishor fails to prosecute his suit to effect, and pay all damages and costs as shall be adjudged against
him for, wreagfully suing out the writ of gamishment. The court shall further find in its order the
amount of bond required of the defendant in the underlying proceeding to replevy, which, unless the
defendant exercises his option as provided under Rule 664, shall be the amount of plainsiif’s the
gamishor’s claim, one year’s accrual of interest if allowed by law on the claim, and the estimated costs
of court. The order may direct the issuance of several writs at the same time, or in succession, to be
sent to different counties.

RULE 658A. BOND FOR PREJUDGMENT GARNISHMENT

No writ of garnishment shall issue before final judgment until the pary-applying-therefor gamnishor has
filed with the officer authorized to issue such writ a bond payable to the defendant in_the underlving proceeding
in the amount fixed by the court's order, with sufficient surety or sureties as provided by statute, conditioned that
the plaiatiff gamishor will prosecute his suit to effect and pay to the extent of the penal amount of the bond all
damages and costs as may be adjudged against him for wreagfully suing out such writ of garnishment.

After notice to the opposite party, either before or after the issuance of the writ, the defendant or
plaintiff in_the underlying proceeding may file a motion to increase or reduce the amount of such bond, or to
question the sufficiency of the sureties. Upon hearing, the court shall enter its order with respect to such bond
and the sufficiency of the sureties.

Should it be determined from the garnishee’s answer, if such is not controverted, that the gamishee is
indebted to the defendant in_the underlying proceeding, or has in his hands effects belonging to the defendant,
in an amount or value less than the amount of the debt claimed by the plaiatiff garnishor, then after notice to
the defendant the court in which such garnishment is pending upon hearing may reduce the required amount
of such bond to double the sum of the gamnishee’s indebtedness to the defendant plus the value of the effects
in his hands belonging to the defendant. )

RULE 659. CASE DOCKETED

When the foregoing requirements of these rules have been complied with, the judge, or clerk, or justice
of the peace, as the case may be, shall docket the case in the name of the plaiatiff garnishor as plaintff and of
the gamishee as defendant; and shall immediately issue a writ of gamishment directed to the gamishee,
commanding him to appear before the court out of which the same is issued at or before 10 o’clock a.m. of the
Monday next following the expiration of twenty days from the date the writ was served, if the writ is issued out
of the district or county court; or the Monday next after the expiration of ten days from the date the writ was
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served, if the writ is issued out of the justice court. The writ shall command the gamishee to answer under oath
upon such return date what, if anything, he is indebted to the defendant in_the underiving proceeding, and was
when the writ was served, and what effects, if any, of the defendant in_the underling proceeding he has in his
possession, and had when such writ was served. and what other persons, if any, within his knowledge, are
indebted to the defendant in the underlying proceeding or have effects belonging to him in their possession.

RULE 661. FORM OF WRIT
The following form of writ may be used:
The State of Texas.
To E.F.,, Gamishee, greeting:

Whereas, in the Court of County (if a justice court, state also the number
of the precinct), in a certain cause wherein A.B. is plaintiff and C.D. is defendant, the plaintiff, (having recovered
a final judgment against C.D. or claiming an indebtedness against the said C.D.) of dollars,
besides interest and costs of suit, has applied for a writ of gamishment against you, E.F.; therefore you are
hereby commanded to be and appear before said court at in said county (if the writ is issued from
the county or district court, here proceed: *at 10 o’ clock a.m. on the Monday next following the expiration of
twenty days from the date of service hereof.’ If the writ is issued from a justice of the peace court, here
proceed: at or before 10 o’clock a.m. on the Monday next after the expiration of ten day from the date of service
hereof.’ In either event, proceed as follows:) then and there to answer upon oath what, if anything, you are
indebted to the said C.D., and were when this writ was served upon you, and what effects, if any, of the said C.D.
you have in your possession, and had when this writ was served, and what other persons, if any, within your
knowledge, are indebted to the said C.D. or have effects belonging to him in their possession. You are further
commanded NOT to pay to defendant any debt or to deliver to him any effects, pending further order of this
court. Herein fail not, but make due answer as the law directs.”

RULE 663A. SERVICE OF WRIT ON DEFENDANT IN THE UNDERLYING PROCEEDING

The defendant in the underlying proceeding shall be served in any manner prescribed for service of
citation or as provided in Rule 21a with a copy of the writ of garmshment, the application, accompanying
affidavits and orders of the court as soon as practicable following the service of the writ. There shall be
prominently displayed on the face of the copy of the writ served on the defendant, in ten-point type and in a
manner calculated to advise a reasonably attentive person of its contents, the following:

*To , Defendant

You are hereby notified that certain properties alleged
to be owned by you have been gamnished. If you claim any
rights in such property, you are advised:

*YOU HAVE A RIGHT TO REGAIN POSSESSION OF THE PROPERTY
BY FILING A REPLEVY BOND. YOU HAVE A RIGHT TO SEEK TO
REGAIN POSSESSION OF THE PROPERTY BY FILING WITH THE COURT A
MOTION TO DISSOLVE THIS WRIT.”

RULE 664. DEFENDANT IN ERLYING PROCEEDING MAY REPLEVY
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At any time before judgment is rendered in the underlying proceeding, should the garnished property
not have been previously claimed or sold, the defendant in the underiving proceeding may replevy the same, or
any part thereof, or the proceeds from the sale of the property if it has been sold under order of the court, by .
giving bond with sufficient surety or sureties as provided by statute, to be approved by the officer who levied the
writ, payable to plainsiff the gamishor, in the amount fixed by the court’s order, or, at the defendant’s option,
for the value of the property or indebtedness sought to be replevied (to be estimated by the officer), plus one
year's interest thereon at the legal rate from the date of the bond, conditioned that the defendant,-garnishee; in
the underlying proceeding shall satisfy, to the extent of the penal amount of the bond. any judgment which may
be rendered against him in such-actien_the underlying proceeding.

On reasonable notice to the opposing party (which may be less than three days) either party shall have
the right to prompt judicial review of the amount of bond required, denial of bond, sufficiency of sureties, and
estimated value of the property, by the court which authorized issuance of the writ. The court’s determination
may be made upon the basis of affidavits, if uncontroverted, setting forth such facts as would be admissible in
evidence: otherwise, the parties shall submit evidence. The court shall forthwith enter its order either approving

or modifying the requirements of the officer or of the court’s prior order, and-such order of the court shall
supersede and control with respect to such matters. ‘

' On reasonable notice to the opposing party (which may be less than three days) the defendant shall have
the right to move the court for a substitution of property, of equal value as that gamished, for the property
gamished. Provided that there has been located sufficient property of the defendant’s to satisfy the order of

gamishment, the court may authorize substitution of one or more items of defendant’s property of the defendant
in_the underlying proceeding for all or for part of the property gamished. The court shall first make findings
as to the value of the property to be substituted. If property is substituted, the property released from
gamishment shall be delivered to defendant, if such property is personal property, and all liens upon such
property from the original order of garnishment or modification thereof shall be terminated. Gamnishment of
substituted property shall be deemed to have existed from date of garnishment on the original property
garnished, and no property on which liens have become affixed since the date of garnishment of the original
property may be substituted.

RULE 664A. DISSOLUTION OR MODIFICATION OF WRIT OF GARNISHMENT

A defendant whose property or account has been garnished or any intervening party who claims an interest
in such property or account, may by sworn written motion, seek to vacate, dissolve or modify the writ of
gamishment, and the order directing its issuance, for any grounds or cause, extrinsic or intrinsic. Such motion
shall admit or deny each finding of the order directing the issuance of the writ except where the movant is unable
to admit or deny the finding, in which case movant shall set forth the reasons why he cannot admit or deny.
Unless the parties agree to an extension of time, the motion shall be heard promptly, after reasonable notice to
the plaintiff the gamishor (which may be less than three days), and the issue shall be determined not later than
ten days after the motion is filed. The filing of the motion shall stay any further proceedings under the writ,
except for any orders concemning the care, preservation or sale of any perishable property, until a hearing is had,
and the issue is determined. The writ shall be dissolved unless, at such hearing, the plaintiff the garnishor shall
prove the grounds relied upon for its issuance, but the court may modify its previous order granting the writ and
the writ issued pursuant thereto. The movant shall, however, have the burden to prove that the reasonable value
of the property gamished exceeds the amount necessary to secure the debt, interest for one year, and probable
costs. He shall also have the burden to prove facts to justify substitution of property.

The court’s determination may be made upon the basis of affidavits, if uncontroverted, setting forth such
facts as would be admissible in evidence; otherwise, the parties shall submit evidence. The court may make all
such orders including orders concerning the care, preservation or disposition of the property (or the proceeds
therefrom if the same has been sold), as justice may require. If the movant has given a replevy bond, an order
to vacate or dissolve the writ shall vacate the replevy bond and discharge the sureties thereon, and if the court

Cumulative Report .
State Bar Appellate Rules Committee -79- November 14, 1934



modifies its orders or the writ issued pursuant thereto, it shall make such further orders with respect to the bond
as may be consistent with its modification.

RULE 667. JUDGMENT BY DEFAULT

If the gamnishee fails to file an answer to the writ of gamishment at or before the time directed in the
writ, it shall be lawful for the court, at any time after judgment shall have been rendered against the defendant
in_the underlying proceeding, and on or after appearance day, to render judgment by default, as in other civil
cases, against such gamishee for the full amount of such judgment against the defendant together with all interest
and costs that may have accrued in the main case and also in the garnishment proceedings. The answer of the
garnishee may be filed as in any other civil case at any time before such default judgment is rendered.

RULE 668. JUDGMENT WHEN GARNISHEE IS INDEBTED

Should it appear from the answer of the garnishee or should it be otherwise made to appear and be
found by the court that the garnishee is indebted to the defendant in the underlving proceeding in any amount,
or was so indebted when the writ of garnishment was served, the court shall render judgment for the plaintff
garnishor against the garnishee for the amount so admitted or found to be due to the defendant from the
gamishee, unless such amount is in excess of the amount of the plaiatiffs gamishor’s judgment against the
defendant with interest and costs, in which case, judgment shall be rendered against the gamnishee for the full
amount of the judgment already rendered against the defendant, together with interest and costs of the suit in
the original case and also in the garnishment proceedings. If the garnishee fail or refuse to pay such judgment
rendered against him, execution shall issue thereon in the same manner and under the same conditions as isor
may be provided for the issuance of execution in other cases.

RULE 669. JUDGMENT FOR EFFECTS

Should it appear from the garnishee’s answer, or otherwise, that the gamnishee has in his possession, or
had when the writ was served, any effects of the defendant liable to execution, including any certificates of stock
in any corporation or joint stock company, the court shall render a decree ordering sale of such effects under
execution in satisfaction of plaintifPs gamishor's judgment and directing the gamishee to deliver them, or so
much thereof as shall be necessary to satisfy plaintiff’s judgment, to the proper officer for that purpose.

RULE 673. MAY TRAVERSE ANSWER

If the plainsiff garnishor should not be satisfied with the answer of any gamishee, he may controvert the
same by his affidavit stating that he has good reason to believe, and does believe, that the answer of the
garnishee is incorrect, stating in what particular he believes the same to be incorrect. The defendant in the
underlying proceeding may also, in like manner, controvert the answer of the garnishee.

RULE 675. DOCKET AND NOTICE

The clerk of the court or the justice of the peace, on receiving certified copies filed in the county of the
garnishee’s residence under the provisions of the statutes, shall docket the case in the name of the plaintiff
garnishor as plaintiff, and of the garnishee as defendant, and issue a notice to the garnishee, stating that his
answer has been so controverted, and that such issue will stand for trial on the docket of such court. Such notice
shall be directed to the gamishee, be dated and tested as other process from such court, and served by delivering
a copy thereof to the garnishee. It shall be returnable, if issued from the district or county court, at ten 0’ clock
a.m. of the Monday next after the expiration of twenty days from the date of its service; and if issued from the
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justice court, to the next term of such court convening after the expiration of twenty days after the service of such
notice.

RULE 677. COSTS

Where the garnishee is discharged upon his answer, the costs of the proceeding, including a reasonable
compensation to the garnishee, shail be taxed against the plaintiff garnishor; where the answer of the gamishee
has not been controverted and the gamishee is held thereon. such costs shall be taxed against the defendant in
the underlying proceeding and included in the execution provided for in this section; where the answer is
contested, the costs shall abide the issue of such contest.
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Committee on State Appellate Rules
Appellate Practice and Advocacy Section

and
SCAC Subcommittee on Appellate Rules

Report to Advisory Committee on Proposals
for Amending Appellate Rules

&

@{ 1 Proponent: Michael Northrup, San Francisco

Rule 41(a)(1), 52(c)(1 Page 984

2. Proposal: A motion to modify the judgment does not extend the time for perfecting the appeal
or for filing a bill of exception.

3. Draft (by Section Committee): See below.
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Rule S1c Page 985
1.  Proponent: Michael Northrup
2. Proposal: From a theoretical standpoint, making original exhibits part of the transcript while

putting the court reporter in charge of the exhibits is incongruous with other rules relating to the

1
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TRCP Rules 296-298 Page 989
L. Proponent: Elaine Carlson, Houston

2. Proposal: Amend TRCP 296-298 to make all times for deadlines run from the date the
judgment is signed.

3. Draﬁ (by Section Committee): See Cum. Rep. 11/2/94, pp. 64, 65.
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TRCP Rule 329B Page 990
1. Proponent: Elaine Carlson, Houston.

2. Proposal: Either TRCP 329b should be changed to extend plenary power by a timely filing
of a request for findings or make clear in the comments to Rule 329b that it does not.

3. Draft (by ):

4, Comment:




Rule 40(a)(4) [40(a)(5)] Page 991

L.

2.

Proponent: Elaine Carlson, Houston

Proposal: Amend rule 40(a)(4) [proposed 40(a)(5), Cum. Rep.11/2/94, p. 12] to include a

provision to extend the time to file a notice of limitation of appeal if a timely request for
findings/conclusions is filed.

3.

4.

1.

2.

Draft (by ):

Comment:

Committee Action: Na Ak hisl

Rule 40(a)(4) [40(a)(5)] Page 991

Proponent: Elaine Carlson, Houston

Proposal: Amend rule 40(a)(4) [proposed 40(a)(5), Cum. Rep.11/2/94, p. 12] to include a

provision to extend the time to file a notice of limitation of appeal if a timely request for
findings/conclusions is filed.

3.

4,

Rule 4

Draft (by ):

Comment:

et e

. .
Committee Action: chgé’;", ”gn;‘;fyég een HKen

Pages 993, 994

Proponent: Paul Nye, Corpus Christi



3. Draft (by ):

4. Comment:
= ‘Page 995

1. Proponent: Katherine A. Kinser, Dallas

2. Proposal: Sanctions in appellate courts. /
3. Draft (by): /
4. Comment: See aze . fﬂ.f:‘;;ﬁsi% DoboedRulessh 15700

Rule 120, 121 Page 997

1. Proponent: Frank Evans, Houston

2. Proposal: Do something about "impact of mandamus and other extraordinary proceedings."
3. Draft (by):

4, Comment: [

5. Committee Action: N

Rule 90(i) Page 997
L. Proponent: Frank Evans, Houston

2. Proposal: Unpublished opinions.

Better system for making unpublished opinions of greater benefit to the bar and the judiciary.

7



1. Proponent:  Charles Spain, Austin
2. Proposal: Mailing

(1)  Texas Rule of Appellate Procedure 4(b): I don't understand why the appellate mailbox
rule applies only to "a motion for rehearing, any matter relating to taking an appeal or writ of error
from the trial court to any higher court, or application for writ of error or petition for discretionary
review." Texas Rule of Civil Procedure 5 applies to "any document." Is Rule 4(b) really more
restrictive, and if so, is there a good reason why it is more restrictive? I recommend amending Rule
4(b) so it applies to "any document,"” which is certainly what the bar thinks (and perhaps prays) it
means.

3. Draft (b):

4, Comment: See’

, ) ) s
5. Committee Action: SCAC apbroval as b

Rule 4(h Page 1004
1. Proponent:  Thomas S. Leatherbﬁry, Dallas

2. Proposal: Sealing records, as per draft below.

3. Draft (by proponent):

All final opinions, including concurring and dissenting opinions, as well as all orders made
during the pendency of cases are specifically made public information, subject to public access and
inspection, and shall never be sealed. All other records, including applications, motions, briefs, and
- exhibits, filed with any Texas Court of Appeals, the Texas Court of Criminal Appeals, or the Supreme
Court of Texas are subject to Texas Rule of Civil Procedure 76a, provided, however, that all evidence
offered in connection with a sealing motion shall be by affidavit.

4, Comment:

5. Committee Action:

Rule 5(a) Page 1007
1. Proponent:  Michol O'Connor, Houston

2. Proposal: Courthouse closed.



Rules 51(c), 53(k) Page 001014

1. Proponent: Richard N. Countiss, Houston

2. Proposal: Adapt federal system of transmitting record to appellate court.
3. Draft (by):

4,

5.

TRAP Rule 11 Page 001016

1. Proponent: Paul Nye, Corbus Christi
2. Proposal: Specify who files exhibits with appellate court.

3. Draft (by):

4, Comment: Included in proposed Rule 11(a)(3).

e H iy o

S

. . o e G i
5. Committee Action: FRCP Giles Ioa and L hate hein studicd hither
TRAP Rule 12 Page 001017

1. Proponent: Paul Nye, Corpus Christi

2. Proposal: References in this rule should be to the district not Supreme Judicial District.
3. Draft (by):

4 Comment:

5. Committee Action: N

11



and counsel cannot agree about the disposition of the motion. Agreed or joint motions would be signed by
all parties or their counsel similar to Texas Rule of Appellate Procedure 8.

3. Draft (by ):

4. Comment:

. . . & I
5. Committee Action: W  DIop

TRAP Rule 20 Page 001022

1. Proponent: Charles Adkin Spain, Jr., Austin

2. Proposal: Rule 20: Since the new Rules for Admission to the Bar now govern pro hac vice
admissions in the appellate courts, will nonadmitted attorneys tendering amicus curiae briefs have to comply
. with Rule for Admission to the Bar 19?7

3. Draft (by ):

4. Comment:

5. Committee Action: i PIOVE o

TRAP Rule 20(b) |  Page 001025A

1. Proponent: Richard N. Countiss, Houston

2. Proposal: I am increasingly concerned by the abuse of the amicus curiae rules in appellate matters.

More and more special interest groups are filing amicus curiae briefs in an attempt to overwhelm any litigant
who takes a position contrary to the particular special interest.

Most of these briefs are filed at the last minute when there is insufficient time to respond to them
before oral argument. Also, most make no attempt at an objective discussion of the law (which is what an
amicus curiae brief is supposed to do).

I suggest that the following changes int he amicus curiae rules.should be considered:

(1)  Place a time limit on filing of amicus curiae briefs. A limitation of something like sixty days
after the appellee's brief is filed seems to me to be a fair time frame.

(2)  Require the amicus to file a Motion for Leave to File the Amicus Brief, demonstrating in the

13



(1) to (3) No change.

« (4) Notice of Limitation of Appeal. No attempt to limit the scope of an appeal shall be
effective unless the severable portion of the judgment from which the appeal is taken is designated in a notice
served on all other parties to the trial court's final judgment within fifteen days after judgment is signed, or
if a motion for new trial or request for findings of fact or conclusions of law is are filed by any party, within
seventy-five days after the judgment is signed.

(5) No change.
(b)  No change.

(1) to (2) No change.

e,

4. Comment: G404 point,

TRAP Rule 52 Page 001032
1. Proponent: Michol O'Connor, Houstbn
2. Proposal: The filing of the request for findings and conclusions, however, does not extend the time

to file the formal bill of exception under rule 52, TEX.R.APP.P. I think it should.
3. Draft (by proponent): Preservation of Appellate Complaints
(a) to (b) No change.
(c) Fonnai Bills of Exception.
| (1) to (10) No change.

(11) Formal bills of exception shall be filed in the trial court within sixty days after the
judgment is signed in a civil case or within sixty days after the sentence is pronounced or suspended in open
court in a criminal case, or if a timely motion for new trial or request for findings of fact and conclusions of
law have has been filed, formal bills of exception shall be filed within ninety days after the judgment is signed
in a civil case or within ninety days after sentence is pronounced or suspended in open court in a criminal
_ case. When formal bills of exception are filed they may be included in the transcript or in a supplemental
transcript.

(d) Necessity for Motion for New Trial in Civil Cases. A point in a motion for new trial is

15



3.  Draft(by proponent):
4, Comment: Thereisn i
5. Committee Action:
TRAP Rule 41(a) Page 001037
1. Proponent: Paul W. Nye, Corpus Christi
2. Proposal: Rule 41(a)(2)
This rule should read: "If a timely contest to an affidavit in lieu of bond is timely sustained.
' ." Also, the rule should provide what the consequences are, if the trial court finds and
recites that the affidavit is not filed in good faith.
3. Draft (by proponent):
4. Comment: ,
5. Committee Action: Disapproved o
TRAP Rule 42(a) Page 001038
1. Proponent: Paul W. Nye, Corpus Christi
Proposal: Rule 42(a)(3)
This rule should specifically state whether the time limit required in ordinary appeals to file
a motion for extension of time to file a perfecting instrument or the record is required to be
followed in this rule.
3. Draft (by proponent):
4. Comment:

17



to the benefit of the court reporter and clerk, the Texas courts have held that these officers may not condition
the preparation or delivery of the statement of facts or transcript upon advance payment. E.g., City of
Ingleside v. Johnson, 537 S.W.2d 145 (Tex.Civ.App.--Corpus Christi 1976, orig. proceeding).

3. Draft (by proponent):

4,
5.
TRAP Rule 46(e) Page 001043

L. Proponent: Paul W. Nye, Corpus Christi
2. Proposal: This rule should also include making arrangements for payments to the trial clerks.

3. Draft (by proponent):

4, Comment: Broto

5.

TRAP Rule 48 Page 001044

1. Proponent: Peter L. Brewer, Longview

2. Proposal: However, the rule goes on to state that "with leave of Court" an Appellant may "deposit

a negotiable obligation of any bank or savings and loan association chartered by the government of the United
States of America or any state thereof . . ."

My question is: Why is it necessary to obtain leave of court in this instance? The trial courts of this
state have better things to do than to worry about whether party's check is going to bounce or whether their
bank is solvent at the moment. further, it is most inconvenient for an Appellant to file this motion and obtain
an order granting same when something which is as good as cash, such as a cashiers check, is presented.

I submit that there are better ways to protect the trial court's interest in being reimbursed for its costs.
For example, if the negotiable obligation tendered for some reason fails, the Appellant could be given 10 days
in which to tender a new obligation or face dismissal of his appeal with prejudice. Such a provision could
be applied for any obligation, and such would greatly shorten Rule 48. For that matter, Rule 48 could be
conveniently made a part of Rule 46(a) regarding the cost bond thereby furthering the Court's mission of

19



TRAP Rule 51(c) Page 001051

1. Proponent: Paul W. Nye, Corpus Christi

2. Proposal: In criminal cases, the clerk is required to retain a duplicate of the transcript for use by the
parties with permission of the court. The rule should specify which court. ILe. trial court or appellate court.

3. Draft (by proponent):

'TRAP Rule 52(a) ' Page 001052

1. Proponent: Luke Soules, San Antonio
2. Proposal:
3. Draft (by proponent): When either a timely request, objection, or motion points out distinctly a

matter complained of a grounds of the compliant specific enough to support the conclusion that the trial court
was made fully aware of the complaint, no waiver of error will occur by any failure to preserve efror in the
trial court. Delete from Rule 274 and Rule 278.

4, Comment:

s e
Q 53 11
o

s ih At

5. Committee Action: €

TRAP Rule 53(k), 54(c) Page 001059

1. Proponent: Murry B. Cohen, Houston

2 Proposal: Court reporter should have duty to file statement of facts and move for extension, if

 needed.
Draft (by proponent):
Comment: ‘Prop




TRAP Rule 57(a) Page 001065

1 Proponent: Charles Adkin Spain, Jr., Austin

2. Proposal: Rule 57(a)(1): Change "number of the supreme judicial district" to "number of the court
of appeals district".

3. Draft (by proponent):

4.
5.
TRAP Rule 57(b) Page 001069

1. Proponent: Paul W. Nye, Corpus Christi

2. Proposal: This rule should allow the clerk to add additional counsel on request; however, the clerk
should be allowed to designate one attorney for each party for the purpose of receiving notice and for the
filing of papers, if the attorneys fail to timely designate lead counsel.

3.  Draft (by proponent):

P ¥

5. Committee Action: Eeommitte
TRAP Rule 61 Page 001070

1. Proponent: Paul W. Nye, Corpus Christi

2. Proposal: This rule should provide for the disposition of all papers in all cases, with reference to the
appropriate statutes governing disposition of exhibits, etc.

3. Draft (by proponent):

4, Comment:



4.

5.

TRAP Rule 74(a Page 001076
1. Proponent: Ben Taylor, Houston

2. Proposal: Eliminate addresses of parties

3. Draft (by proponent):

e, 7 ,—v.,,: -‘4‘1‘—{,' 5 ,...,.‘v. .- 'v;,’,.., &%ﬁ%@" a,-.:,:,/» o3

5. Committee Action: § eggﬁpﬁg;

TRAP Rule 74 Page 001078

1. Proponent: Paul W. Nye, Corpus Christi
2. Proposal: Rule 74. Should refer to judicial district not Supreme Judicial District.
Rule 74(h).  This rule should apply to the length of briefs in both civil and criminal cases.

3. Draft (by proponent):

4, Comment: (1)
2
5. Committee Action:

25



to be adjusted; I confess I have not done an exhaustive search.

4,
5.
TRAP Rule 79 Page 001083

1. Proponent: Charles Adkin Spain, Jr., Austin

2. Proposal: Texas Rules of Appellate Procedure 79(d), (¢) and 100(f): Is it a "motion for rehearing en
banc" or a "motion for reconsideration en banc"?

3. Draft (by proponent):

4.
5.
TRAP Rule 84 Page 001088

1. Proponent: J. Hadley Edgar, Lubbock

2. Proposal: Effective September 1, 1990 the Court amended Rule 182(b) to allow the Court to award
an appropriate amount as damages for delay. Prior to that time it read the same way as TRAP 84. However,
TRAP 84 was not amended. Is there some reason why the Court would have a different way of awarding
the amount as damages for delay for the Supreme Court than the courts of appeals or was the failure to
modify TRAP 84 in line with 182(b) an oversight?

3. Draft (by proponent):

T
fieisah intentional dibier

4, Comment: T

Eren s

5. Committee Action:
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receipt by the clerk of the order of the Supreme Court denying writ, we have not yet received the record back
from the higher court. There hould be allowed to wait for the return of the record until we issue
our mandate. Zhis s still bemg studied

3.
4,
5.
TRAP Rule 87(b)(1 Page 001093

L. Proponént: Paul W. Nye, Corpus Christi

2. Proposal: It is not necessary for the trial clerk to acknowledge receipt of the mandate to this Court.
Also it is not necessary for the sheriff to notify us when the mandate has been carried out and executed. We
would suggest that this language be deleted.

3. Draft (by proponent):

4. Comment:
5. Committée Action: §
TRAP Rule 88 Page 001094

1. Proponent: Paul W. Nye, Corpus Christi
2. Proposal: The appendix should apply to both civil and criminal cases and should delete references
to supreme judicial district and to appellant and the state. It should read appellant and appellee since the

State is now allowed to appeal. Also the thickness of each volume of the transcript should be set forth.

3. Draft (by proponent):

4, Comment:

Action:

See“prop
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1. Proponent: Gloria A. Jackson, Dallas

2. Proposél: Twice recently we have been the \;ictim of an unpublished opinion by the Dallas Court of
Appeals. The word "victim" is used because the opinions were not published but did modify or alter existing
law.

3. Draft (by proponent): .

4. Comment:

s. Committee Action: Recomaind.

TRAP Rule 120 Page 001106

1. Proponent: Fred Fick, Fort Worth

2. Prc;posal: In most original proceedings in appellate courts, the iséuance of a writ is the vehicle by

which relief is granted to the relator at the conclusion of the proceedings. In habeas corpus, however, the
issuance of the writ must occur as the initial act of the court and prior to the court's hearing the matter upon
oral argument and determination if the relator is entitled to be discharged from custody. In fact, the court
does not acquire jurisdiction over the person of the relator until it causes the writ to issue or its issuance is
waived by the respondent. See Ex parte Alderete, 203 S.W. 763, __ (Tex.Crim.App. 1918).

3.

Draft (by proponent):

(d) Action on Petition. If the court is of the tentative opinion that the-writ-should-issue [relator
is entitled to the relief sought,] the court will [issue the writ], set the amount of bond, order relator
released and schedule the petition for oral argument. Otherwise, the court shall deny the writ without
further hearing.

(2) Order of Court. If after hearing oral argument, the court determines that the-writ-sheuld-be
granted, [relator should be discharged from custody,] it shall enter an order to that effect.
Otherwise, the court shall remand relator to custody and direct the clerk to issue an order of
commitment. If relator is not available for return to custody, pursuant to the order of commitment,
the court may declare the bond to be forfeited.

Committee Action:

31



TRAP Rule 131 Page 001116

1. Proponent: John H. Holloway, Houston

2. Proposal: Is there anything that the Supreme Court has ever published as to what a page is or what
kind of type would be acceptable?

3. Draft (by proponent):

5

4, Comment: ,

5.

TRAP Rule 131 Page 001118

1. Proponent: John Adams, Austin

2. Proposal: We would appreciate a rule in the next change that specifies the Court's preference on

binding, binding material and color. It would also be helpful if the fees that the Court has approved, were
somehow incorporated into the rules, since we still receive many filings without the required fees.

3. Draft (by proponent):

4. Comment:

5. Committee Action: | i

TRAP Rule 172 Page 001120

1. Proponent: Justice Nathan L. Hecht, Austin

2. Proposal: The Court is now considering a further change in practice, which the rule change also

33



3. Draft (by proponent):
4. Comment:

s, Committee Action:
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(2) when the damages awarded by the jury are manifestly too large or
too small because of the factual insufficiency or overwhelming
reponderance of the evidence; * * * .

See Cumulative Report, 11/2/94, p.68.
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Rule 4(c Supp. p. 451

1. Proponent: Charles A. Spain, Jr.

2 Proposal: Consider use of the term "file." A party "tenders" a document for filing, while it is the
clerk who actually "files" the document. Rules do not require the clerk to file every item tendered.

3. Draft (by):

00

. red by Hie Darty ang accepie
erthenles il documen (obe
.-“'.a."" /’??‘;}{"‘ ﬁ': 7 .
o e
7 2

o
4 Jand A -

L iengeres

7 7 110 oo
e f, f;gg;/’
! 3L f S 5
i i i bt AHLCAS AL IS PLODAT 108 11

1ake
1!

2 ) ng %ﬁﬁ%é%tggn
T s

o e P e 22

37



'TRAP 41(2), TRCP 296 Supp. p. 463

1. Proponent: Alan B. Rich, Dallas

2. Proposal: Clarify whether request for findings extends timetable in summary judgment case. (See
letter citing Linwood v. NCNB, No. 05-92-00196 (Tx. App.--Dallas Feb. 1, 1994, n.w.)(not extended), and
Chavez v. The Housing Authority of the City of El Paso, No. 08-93-00422 (Tex. App.--El Paso, Mar. 3,
1994, n.w.)(extended}.

3. Draft (by Section Committeei): The following amendment added to TRCP 296 is recomended:

Such a request for findings of fact and conclusions of law is proper only after a plenary trial
before the judge without a jury, and shall have no effect with respect to any matter determined
in response to a motion for summary judgment.

See Cum.Rep. 11/2/94, p. 64.

S S
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TRAP 41(a)2, TRCP 329b(c) Supp. Page 465
L Proponent: Charles Spain, Austin.

2. Proposal: Change deadline for ruling on motions for new trial in TRCP 329b(c) from 75th to 60th
day so that trial court's jurisdiction would expire on 90th day, when perfecting instrument is due.

3. . Draft (by):

4 Comment:

5. Committee Action: P
Rule4s ‘Supp. Page 467, 469

Proponents: James E. Farris, Austin; Ronald R. Davis, Dallas.

39



Rule 52 Supp. Page 481

1. Proponent: Nathan Hecht, Austin

2. Proposal: Clarify rule as to whether an order overruling a motion for directed verdict must be recited
in the judgment or in a separate written order. See Sipco Serv. Marine v. Wyatt Field Serv., 857 S.W.2d 602,
609-10 (Tex. App.--Houston [1st Dist.]--1993].

3. Draft (by CAG):

Add to proposed TRCP 301, as drafted by the Section Committee, Cum. Rep. 11/2/94, p. 67, the
following:

(c) Order. The order granting or overruling such a motion may be recited in the
judgment. entered as a separate . signed order, shown in the statement of facts, or otherwise madeto

appear in the record.
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5. Committee Action: Eu

Rule 264a Supp. Page 487

1. Proponent: Nathan Hecht, Austin.

2. Proposal: Conform the special rules regarding electronic statements of facts to TRAP or incorporate
them into TRAP.

3. Draft (by Section Committee): See Cumulative Report, 11/2/94, pp. 19, 24, 35, 53.




Dratt (by Section Committee): See Cum. Rep. 11/2/94, p. 37.
Comment:

Committee Action
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BECK, REDDEN & SECREST
1331 Lamar, Suite 1570
Houston, Texas 77010

MEMORANDUM

TO: Subcommittee on TRCP Rules 15-165
DATE: November 17, 1994
FROM: David J. Beck
RE: Supreme Court Rules Advisory Committee Report
Rule 18a

17558_1

Problem: If a party does not learn of a ground for recusing or disqualifying a trial
judge until shortly before trial or during trial, the rule does not presently allow for
the filing of such a motion. Rule 18a "procedural" requirements are mandatory
and the failure to comply waives the right to complain. E.g., Enterprise v.
Hachar’s Inc., 839 S.W.2d 822, 840 (Tex. App. -- San Antonio 1992), writ denied
per curiam, Hachar’s Inc. v. Enterprise, 843 S.W.2d 476 (Tex. 1992); Sun
Exploration Prod. Co. v. Jackson, 783 S.W.2d 202, 206 (Tex. 1989) (Even though
Rule 18a "does not contemplate the situation in which a party does not know of
the disability of the judge to sit in the case until after trial has been completed, the
complaining party on remand "should be permitted to present a motion for recusal
pursuant to Rule 18a.") (Justice Spears concurring opinion; the court’s majority did
not address issue.) ‘

Recently, a court of appeals recognized that a "good cause" exception to the rule
should apply. In gw& S.W.2d 168, 172 (Tex. App. --
Texarkana 1993, writ requested), the law firm representing the plaintiffs hired the
trial judge’s son-in-law as an associate of the firm two weeks after the trial had
begun. The defendant filed a recusal motion which was untimely under the ten-day
rule. The court of appeals recognized that since "the motion: sought recusal based
on a relationship ... which did not exist until the day before [the defendant] filed
the motion ... good cause existed for the late filing because the basis of the motion
to recuse did not exist at the time trial began." Id. The dissent by Judge Bleil
in Keene argues that when a judge’s son-in-law is associated with a law firm which
is participating in a case before that judge, then that judge’s impartiality might
reasonably be questioned. Bleil argues that the majority failed to consider the
appearance of partiality and instead focused on the question of no showing of
active participation in the trial and no financial interest in the litigation. Bleil



ge 2

November 17, 1994

believes the majority erred in holding that the judge’s impartiality might not
reasonably be questioned.

Proposal: Amend Rule 18a to allow the filing of such a motion within the current
10-day period or during trial for "good cause."

Rule 21 and Rule 21a

17558 1

1.

. Problem: Despite Rule 8, which provides that "all communications ... with

respect to a suit" shall be with a party’s attorney-in-charge, certain rules
seem to provide for service on a party’s attorney or on a party. Rule 200
and Rule 201 are examples.

Proposal: Clarify rules 18a(b), 21, 21a, 89, 200, 201, 208, and 306a to
conform with Rule 8, to require service of all communications on the
party’s attorney of record when a party is represented by an attorney.
[Note: Listed rules are those in Parts I and II only and provide for notice
on the party or his attorney. Many rules simply provide for service on “all
parties." See, e.g., Justice Court Rules, Ancillary Proceedings Rules, etc.

Problem: Difficulty in determining all counsel involved in a case.

Proposal: Amend Rule 21a to require that Certificate of Service show the
person upon whom service was made, address, manner of service and date.

Problem: While the rule provides that service by telephonic transfer after
5:00 p.m. is considered service on the following day, service by courier
after 5:00 p.m. is considered as service on that day. The increase in
service by hand delivery has resulted in an increase in post-5:00 p.m.
"under the door" service.

Proposal: Amend Rule 21a to provide that service by either hand delivery
or telephonic transfer after 5:00 p.m. shall be deemed served on the
following day.

Problem: Request that state agencies and other government agencies be
relieved from obligation of mailing by certified or registered mail.
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Proposal: No change recommended. Rationale is that state and government
agencies should be treated the same as other litigants.
Rule 23

Problem: Anticipated problem if Rule 23 is amended to do away with random
assignment of suits. :

Proposal: No change recommended. Rule 23 should continue to give District
Clerks 'the authority to randomly assign suits.

Rule 40a Permissive Joinder

Problem: Language "arising out of same transaction, occurrence or series of
transactions or occurrences" in rule is "too confusing. "

Proposal: No change recommended. The language has been in the
corresponding federal rule' since 1937 when the Federal Rules of Civil
Procedure were adopted,? and is intended to provide some flexibility to
the rule’s application. Moreover, a body of law has developed which
gives meaning to such language. See Saval v. BL L., 710 F.2d 1027
(4th Cir. 1983); Desert Empire Bank v. Insurance Co. of North
America, 623 F.2d 1371 (9th Cir. 1980); Nor-Tex Agencies v. Jones,
482 F.2d 1093 (5th Cir. 1973); Walsh v. Ford Motor Co., 130 F.R.D.
514 (D.D.C. 1990); Papagiannis v. Pontikis, 108 F.R.D. 177.(N.D. II1.
1985). While several Texas cases recite the quoted language of the
rule, none provide guidance on its interpretation. :

Rule 47

' Fed. R. Civ. P. 20(a).

2 See 7 C. Wright, A. Miller & M. Kane, Federal Practice and Procedure, § 1651 (2d ed. 1986).
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Rule 63
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Problem: A plaintiff can file a petition seeking money damages within the
monetary boundaries of a court of limited jurisdiction and thereafter amend the
petition to increase the amount in controversy above that court’s jurisdictional limit,
but still maintain jurisdiction in that court. It is suggested that this rule be
amended to provide that a petition set forth the "maximum amount claimed."

The general rule is that "where jurisdiction is once lawfully and properly acquired,
no subsequent fact or event in the particular case serves to defeat that jurisdiction."
E.g., Flynt v. Garcia, 587 S.W.2d 109, 110 (Tex. 1979). Consequently, it is
permissible to seek additional damages outside the jurisdictional limits of the court,
and jurisdiction is not defeated if "[sJubsequent amendments seek only additional
damages that are accruing because of the passage of time. This is especially so
where there is no allegation of bad faith or fraud in invoking the jurisdiction of
the court." Id.; Mr. W. Fireworks, Inc. v. Mitchell, 622 S.W.2d 56 (Tex. 1981).
Thus where the original petition pleaded an amount of damages which fell within
the jurisdictional limits of the court but the plaintiff later amended to seek
additional attorney’s fees incurred during the course of the trial, a judgment for
damages plus an additional $5,760 in attorney’s fees (the total of which exceeded
the $5,000 maximum jurisdictional limits of the court) was upheld. Id. at 577.
However, where the jurisdictional limit of the court was $50,000, the plaintiff
sought to recover damages in an amount "not less than $49,860" and the jury
awarded the plaintiff $25,000 for each cause of action (for a total award of
$125,000), the judgment was modified to reduce the damages to the amount plead
because ‘the additional $75,000 of damages "did not accrue as a result of the mere
passage of time." Picon Trans., Inc. v. Pomerantz, 814 S.W.2d 489, 490 (Tex.
App. Dallas 1991, writ denied).

Proposal: No change recommended. Case law appears to deal adequately with
problem. Moreover, rule specifically allows a special exception to accomplish
suggested result.

Problem: Parties amending pleadings only a short time before trial so that
significant, new allegations are introduced on the eve of trial.
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Proposal: Amend rule to permit a party to amend their pleadings not less than 30
days prior to trial as opposed to the current 7 days, exczpt for good cause and
with leave of court.

Problem: It was suggested that Rule 76a does not explicitly apply to protective
orders during discovery. That is incorrect. In Chandler v. Hyundai Motor Co.,
829 S.W.2d 774 (Tex. 1992) (per curiam), the Supreme Court reversed the court
of appeal’s dismissal of an interlocutory appeal of a protective order. The court
of appeals had stated in its opinion that Rule 76a(8) "does not address protection
from disclosure or dissemination of documents during discovery." Id.; see
Chandler v. Hyundai, 1991 W.L. 148717 (Tex. App. Houston [1st Dist.] 1991)
rev’d per curiam, 829 S.W.2d 774 (Tex. 1992). The Supreme Court reversed:

This holding [of the court of appeals] conflicts with the
clear terms of subsection 2(a) which encompasses filed
discovery and subsection 2(c) which includes "discovery,
not filed of record, concerning matters that have a
probable adverse effect upon the general public health or
safety." In Eli Lilly & Co. v. Marshall, 829 S.W.2d 157
(Tex. 1992) (per curiam), we concluded that "any party
aggrieved by the trial court’s decision, finding or failure
to find made pursuant to rule 76a, including the decision
whether the document is a ‘court record’ as that term is
defined by the rule, may seek review by interlocutory
appeal. Tex. R. Civ. P. 76a(8).

Chandler v. Hyundai, 829 S.W.2d at 775.

Proposal: No change recommended.

Problem: Special exceptions are frequently filed immediately prior to trial because
current rule does not provide a time beyond which you may nor file special
exceptions. »
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Proposal: No change recommended. Special exceptions are waived if not called
to court’s attention "before the instruction or charge to the jury or, in a non-jury
case, before the judgment is signed." See Tex.R.Civ.P. 90. [Should we require
that special exceptions be filed at least a specified number of days before trial?
If so, that deadline should be some reasonable period of time after the opposing
party’s pleadings are amended.]

Problem: Notes and comments to Rule 93 refer to old letter subsections instead
of new numbered subsections.

Proposal: Housekeeping change.

1. Problem: Private process servers are abusing the system by showing
"badges" to feign authority.

Proposal: Amend rule to allow service "by any person who has registered
with the Secretary of State as an Authorized Process Server," and to
provide that "writs of garnishment may be served by the Sheriff, Constable
or by an Authorized Person."

2. Problem: Anticipated effort to expand use of process. servers into eviction
cases.

Proposal: Since no change has been requested to the subcommittee’s
knowledge, no change is recommended.

Problem: Persons serving process are failing to fill out process form. Since rule
presently provides that person serving process "shall endorse thereon" the relevant
information, the problem is one of enforcement. While presumptions will
ordinarily be made that service was proper in support of a judgment, “these




esumptlons do not apply to a direct attack upon a default judgment.” Melendez
v. John R. Schatzman, Inc., 685 S.W.2d 137, 138 (Tex. App. -- El Paso 1985,
writ); McKanna v. Edgar, 388 S.W.2d 927, 929 (Tex. 1965). In such a
tuation, “[tJhe Texas Rules of Civil Procedure relating to the issuance, service
return of citation are generally regarded as mandatory, and failure to show
ffirmatively a strict compliance with the rules will render the attempted service
process invalid and of no effect.” H.B.&W.M., Inc. v. Smith, 802 S.W.2d 279,
281 (Tex. App. -- San Antonio 1990, no writ). Without the information required
_ by Rule 105 the trial court is unable to determine whether the matter is npe for
hearing. Melendez, 685 S.W.2d at 138. Thus, where the officer receiving
delivery of process failed to endorse the day and hour of receipt or to complete
the return showing execution by certified mail, all as required by Rule 105, the
default judgment was invalid. Id.

Proposal: One possible change is to add the following sentence to rule: "If the
officer or authorized person fails to endorse properly the process, the court may
take appropriate action to ensure compliance with this rule."

Problem: Since Rule 99 was amended in 1987, the 90-day return of an unexecuted
citation requirement was deleted. However, Rule 177A(6) which concerns
delinquent tax suits was not changed. As a result, counties such as Bexar County
re-issue about 10% of their citations and they file about 6,600 suits per year.

Proposal: Delete language regarding return of unexecuted or unserved citation in
Rule 117A(6).

Problem: Rule 124 refers to Rule 21(a). There is no such rule.

Proposal: Housekeeping change. Eliminate "parenthesis" around “"a



Problem: See Karen Johnson’s attached letter.

T.R.A.P. 40(a)(3) requires notice of filing of affidavit of inability be given to
_parties (through counsel) and to the court reporter. Also, T.R.A.P. 40(a)(c) allows
"any interested officer of the court to contest affidavit of inability ... ."

Proposal: Could modify second sentence of Tex.R.Civ.P. 145(1) to read "After
service of citation, the defendant ‘or any interested officer of the court’ may
contest ... ." Since the rule indicates that the affidavit "shall be processed by the
clerk," it is likely that the District Clerk will have notice of the affidavit.
However, should notice to clerk be expressly required?

1. Problem: Rule does not provide for a minimum of time between a case
being placed on dismissal docket and date of dismissal hearing.

Proposal: Amend Rule 165a to provide that a hearing may be held only
after the expiration of a specified number of days from the date case
appears on the dismissal docket.

There are three bases upon which a court may dismiss a case for want of
prosecution: "(1) when a party fails to appear at a hearing or trial, Rule
165a(1); (2) when the case has not been disposed of within the Supreme
Court’s time standards, Rule 165a(2); and (3) by the court’s inherent power
to dismiss when the case has not been prosecuted with due diligence." City
of Houston v. Thomas, 838 S.W.2d 296, 297 (Tex. App. -- [1st Dist.]
1992, no writ), citing Veteran’s Land Board v. Williams, 543 S.W.2d 89,
90 (Tex. 1976). When a court has relied on its inherent power to dismiss,
the sole question is whether plaintiffs exercised due diligence in prosecuting
the case and in making its decision "[t]he trial court may consider the entire
history of the case, including the length of time the case was on file, the
amount of activity in the case, the request for a trial setting and the
existence of reasonable excuse for delay." City of Houston v. Thomas, 838
S.W.2d at 297; Bard v. Frank B. Hall & Co., 767 S.W.2d 839, 843 (Tex.
“App. -- San Antonio 1989, writ denied). No single factor is ordinarily
dispositive and whether the plaintiff actually intended to abandon the lawsuit
is immaterial. Ozuna v. Southwest Bio-Chemical Laboratories, 766 S.W.2d
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900, 902 (Tex. App. -- San Antonio 1989, writ denied); City of Houston
v. Thomas, 838 S.W.2d at 297. The court’s decision is reviewed by the
abuse of discretion standard. Vererans Land Boavd, 543 S.W.2d at 89.
Furthermore, the reinstatement provisions of Rule 165a(3) "apply only to
dismissals for failure to appear ... the court need not reinstate [a case
dismissed pursuant to its inherent power] upon a mere showing that the lack
of prosecution was not intentional but the result of accident or mistake."
Ozuna, 766 S.W.2d at 903.

Problem: The word "judgment" should be dropped from Rule 165a(3)
because rule generally applies to order of dismissal for want of prosection.

Proposal: Delete word "judgment.”

D.J.B.



