
RULE 279. OMISSIONS FROM THE CHAGE

Amended Text

1. Omission of Entire Ground.
lJn-awl--all Anl independent grounds
of recovery or of de ense which 

is not con-

clusively established under the evidence and
ne--elemet---e--wkek---is---suèUed---of
reaeste all elements of which are omitted
from the. charie without preservation of
~ppellate complaint by the 

part relyini
theren æ= li waived.

2. OmissiGn of One or Møre
Elements. When a,n independent ground of
recovery or defense consists of more than
one element, if.a one or more of suh th
elements necessar to sustai such ground of
recovery or defense, and necessary refer-
able thereto, æ= li submitted to and found
by the jur, and one or more of such ele-
ments a: li omitted from the charge, with- Disition: Later ìn same sentence

Ol--fue*~--ejeetieB;-al-the-e-lS-t-a£tu- Disition: Send sentence of New Rule 279(2)

aH-suffieRt--eYiea-5ppe-a-.fiB
the-eeø the trial cour at the request of
either par, may afer notice and hearng
and at any time before the judgment is ren-
dered, make and fie wrtten fidigs on such
omitted element or elements in-suppft--e Disition: Omitted as unnecesry

thejudgt, if the part ae:erieved lJY the Sourc: Language conformed to Currnt Rule 299

findinishas failed to preserve appellate
complaint with respect to the omitted ele-

~ht~ii;roi::~~ ~~~:~:~b:râe~~~~
found by the court in such maner as to sup-
port the judgment if such d~med findinis Sourc: Send sentence of Currnt Rule 279

are. supported by leeaUy and factually suff-
cient evidence. The leial or factual sum- Sourc: New; to conform to Tex. It App. P. 52(d)

ciency Or the evidence to support express
findinis made under this rnle may be chal-
lenied in the same manner as challenies to
express ftndinis in nonjuiy cases. Â--elai Distion: New Rule 274(5), in modified form

that--tbe-eYàenee-was-.lga--Øf-4a~
~nt-ie-wal":-at-th-submssn-e-a
qHSûeama-è-æ-fOf-tàe-fust-tim-aef
verdiet;..afess-of-wlhe£-thtHlwmiie
of--5Uel--~es--wa--æued--by---tàe
£-Gmtaiffl

Sources and Dispositinns
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Proposed Amendment: Rule 226a

Rule 226a. Admonitory Instructions to Jury
Panel and Jury.

The court iudge shall give such admonitory

the followin~ instructions to the jury panel and
to the jury as may be prescribed by the8upreme
Court iR aR order or orders entered for that
purpose. If the case is to tried to a six-person

jury. the references to ten or eleven jurors in New
these instructions should be changed to read
"five. "

Par i - Jur Panel

That the following oral iRstructioRs, with such

modifications as the circumstances of the

particular case may require, shall be gÌ''eR by

the court to the jurors After 4h th.e members
of the. panel have been sworn as provided in
Rule 226 and before the voir dire examination,

the jud~e .shall read the following instructions,
with such modifications as the circumstances of

the particular case may require, to the jury
paneL.

The case that is now on trial is v.
. This is a civil lawsuit action that

wil be tded before a jury. Your duty as jurors

wil be to decide the disputed facts. It is the
duty of the judge to see that the case is tded in
accordance with the rules of law. In this case, as
in all cases, the actioRs of the judge, parties,

witnesses, attorneys and jurors must be
according to law. The Texas law permits proof of
any '1iolation of the rules of proper jury conduct.

By this I meaR that jurors aRd others may be

called upon to testify in open court about acts of
jury misconduct. It is very important that you

follow carefully all instructions that I give you

now and later during the trial which I am now



goÜig to gIYe you, as well as otRers wRich you

will receive while this ease is OR trial. If you do
not obey these instructions the iRstructioRs I am
about to give you, it may become necessary for

another jury to retry this case with all of the

attendant waste of your time here and the
expense to the litigants and the taxpayers of this
county for another triaL. - Throughout your
service. you must obey the following
instructions:

l. Do not mingle with or talk with the

parties, the lawyers, the witnesses, or any other
person who might be connected with or
interested in this case, except for casual

greetings. You may not even have casual
conversation about things completely unrelated

to this lawsuit with any of those people. -T
have to follow these same iRstractioRs aRd you

will uRderstaRd it wReR they do.

2. Do not accept from, Ror give to, any of
those perSORS any favors howe'ler slight from

these people, and do not give them any favors.
You must avoid even slight favors. such as rides,
food, or refreshments.

3. Do not discuss aRythißg about this case ;-

e'leß meRtioß it to anyone whomsoe'ler,

includiRg your wife or husbaRd, Ror permit

aRyoRe to meRtioR it iR your heariRg URtIl you
are discharged as jurors or excused from this
eawith anyone, including your spouse. Do not
let anyone discuss the case in your presence. If

anyone attempts to discuss this case tries to talk
about the case with you or in your hearing, te II
report it to me immediately at ORce.

4. The. attorneys wil now have an
opportunity to talk with you about the case and
the ptople involved. and to ask you some

questions about your backgrounds. experiences.

attitudes. and opinions. The parties through



their attorReys have the right to direct questioRs

to each of you concerRing your qualificatioBs,
backgrol:lBd, experiences, aRd attitudes. In

qaestioning you, they are not meddling in your

persoRal affairs, but are trying to select fair and

impartial jurors who are free from any bias or
prejudice iB this particalar case. Listen to the

questions and give true lu and complete
answers. Do not conceal information or give
answers '.vhichare not true. If you cannot hear

or understand the questions. please let me know.

5. -4 If the attorneys ask some questioRs

directed to you as a group which require aR

aaswer on your part individually, hold up yoar
hand imtil you have aRswered the qaestions. If
a Question is asked. of the whole panel that
requires an answer from you. please raise your
hand. and keep it raised long enough for
everyone to make a quick note of the people

who responded.

Do you understand these instructioRs? If you,
please let me know no v: .

Whether you are selected as a juror for this
case or not, you are performing a significant
servìce which only free people can perform. We
shall try the case as fast as possible consistent

with justice, which requires a carefu'i and correct

triaL. If selected on the jury, unless I instruct

you differeRtly, you wil be permitted to
separate at recesses and for meals, and at night.

The attorneys wil nO'N proceed with their

examination.

Part 2 - Jury

That the following oral and written instructions,
with such modifications as the circumstances of



the particalar case may require shall be giv.en by

the court to the jury immediately after the

jurors are selected for the case:

Immedidately after the. jurors are selected and
have been sworn as prnvided in Rule 236. the
jud~e shall give each juror a copy of the

followin~ written instructions and then read
them to the jury.

Written Instrctions

By-t ~ oath which you take as jurors,
you become are now officials of this court, and
active participants in the public administration

of justice. I now. give you farther instructions

VlRich you mast obect througRout this triaL.

It is yoar duty to listen to and consider tRe

eyidence and to determine fact issues later
submitted to you, but I, as jtldge, wil decide

matters of tRe law. You viil no'll receive written
instractions wRicR you wil observe during this
trial, together with such other instractions as I
may Rereafter ghe, or as heretofore I Rave

gi':en to yoa. V~ copy of the written ins tractions 

set oat below in this SectÌon II shall thereupoR

be handed to each juror.) As you examine the

instructions which have just been handed to
youl, we wil go over them briefly together. The
first three instructions have previously been

stated, and you will continue to observe tRem

throughout the triaL. These and the other

instructions just handed to YOtl are as follO'vs: It
is essential to the administration of fair and

impartial. justice that you follow these
instructions:

l. You must continue to obey the instructions
I ~ave you earlier. Do not talk. about the case
with anyone. and do not have any contact with
the parties. attorneys. witnesses. or other

See new
paragraph 3

See paragraph 1



interested persons. outside the courtroom. Do not
mingle with nor talk to the lawyers, the
witnesses, the parties, or any other persoR who
might be connected with or. interested iR this
case, except for casNal greetings. They ha'/e to
follow these same instrNctions and YON will

understand it when they do.

2. Do ROt accept from, nor give to, aRY of

those persons aRY fa'/ors however slight, such as
rides, food or refreshmeRts.

3. Do ROt discRss aRydiing about this case, or
eveR mention it to anyone whomsoever,

incladiRg your wife or husbaRd Ror permit

aRyoRe to meRtion it in yoar hearing Nntil you
are discharged as jarors or excused from this
case. IfaRyoRe attempts to discuss this case,
report it to me at once.

2. Do not even discuss the case among

yourselves until -a you have heard all of the

evidence, the court's charge, and the attorneys'
arguments, and -l I have sent you to the jury'
room to begin your delibërations consider your
verdict.

3. You are the judges of the facts of this case.
It is )lour duty to listen to and consider carefully

the evidence admitted under my rulings. and to
answer the specific questions about the facts
that I will submit to you in writing in the court's

charge.

4. In arnving at your verdict. you can

consider only the evidence admitted during the

triaL. Do not make any investigation about the
facts of this case. Occasionally we have a juror

. who privately seeks oat information abORt a case
on triaL. This is improper. All evidence must be

presented in open court so that each side may

question the '.vitnesses and niake proper
objection. These niles apply to jurors the sanie

See paragraph i

see paragraph 1

From second intro-
ductory paragraph



as they apply to the parties and to me. If yoø
kBo'¡¡ of, or learB aBythiBg about, this case

except from the evideBce admitted during the

course of thie trial, you should tell me about it at
once. You ha':e just takea an oath that you will
reader a verdict on the e'/idence submitted to

you under my rulings. Do not seek out any
information contained in documents. books. or

records that are not in evidençe. Do not make
personal inspections or observations outside the

courtroom. Do not let anyone else do any of
these things for you. This avoids a trial based
upon secret evidence.

6. Do not make personal inspections,
obser'latiOBs, investigations, or experiments Bor
personally 'lie'l premises, things, or articles Rot

produced in court. Do not let anyone else do any
of tlles,e things for you.

7. Do not tell other jurors your own personal

experiences nor those of other persons, nor

relate any special information. /'.. juror may
ha'/e special kBowledge of matters such as
bøsiness, technical or professional matters or he

may haye expert knowledge or opinions, or he
may know what happened ia this or some other
lawsuit. To tell the other jurors any of this
iaformation is a violation of these instructions.

5. The law is determined bx the legislature
and courts of this state. You are obligated to

follow my instructions about the law. regardless
of whether you think the law is right or wrong.

6. During the presentation of evidence. the
attorneys may make legalobiections. If an
objection to a question is sustained. disregard

the question. and do not speculate as to why it
was asked or what the answer would have been.

If an obiection to a witness's answer is. sustained.

disregard that answer. It is not in evidence. and

should not be considered. Do not speculate about

See paragraph 4

Moved to Part 3 -
Court i 5 Charge

New

New



or consider for any reason the objections or my

rulings themselves.

8. Do not discass or consider attorneys' fees
unless evidence about attorneys' fees is
admitted.

9. Do not consider, discBss, nor specalate
whether or not any party is or is Rot protected 1R

,-:hole in part by insarance of any kiBd.

i O. Do not seek information in law books,
dictionaries, pablic or private records or
elsewhere, ,¡/hich is not admitted in evidence.

,"..t the conclusion of all the e'lidence, I may
submit to you a written charge asldng you some

specific qaestions. Y oa will not be asked, and

YOB should not consider, whether one party or
the other slioald win. Since you will need to
consider all of the evidence admitted by me, it is
important that you pay close attention to the
evidence as it is presented.

The Texas la'll permits proof of any violation
of the rules of proper jury cORduct. By this I
mean that jurors and others may be called upon
to testify in open COBrt about acts of jury

misconduct. I instrBct you, therefore, to follow
carefully all instructions which I have giveR you,
as well as others which you later receive while
this case is on triaL.

You may keep these instructionsand review
them as the case proceeds. A violation of these
instructions should be reported to me.

I stress again that it is imperative that you

follow these instructions. as well as any others

that I may later give you. If you do not obey
these instructions. then it may . become necessary

for another jury to re-try this case with all of the
attendant waste of your time here and the

Moved to Part 3 -
Court l s Charge

Moved to Part 3 -
Court i s Charge



expense. to the litigants and the taxpayers of this

county for. another triaL. Keep your copy of these
instructions. and refer to them should any
question. arise about the rules that ¡:overn your

conduct durin¡: this triaL. A. violation of any
instruction must be reported to me as soon as
possible.

Par 3 - Cour's Charge

.. The following written instructions, with

such modifications as the circumstances of the

particular case may require, shall be given by
the court to the jury as part of the charge:

i. This case is submitted to you by asking

questions about the facts which you must decide
from the e':idence you have heard in this triaL.
Your answers must be based only upon the
evidence. inc1udin¡: exhibits. admitted durin¡: the
triaL.

2. In considerin¡: the evidence. you are

bound to follow the law set forth in this charge.
as well as all instructions concernin¡: jurors'

conduct that you have been ¡:iven.

3. You are the sole judges of the credibility of
the witnesses and the weight to be given their
testimony but iR matters of law, you must be
governed by the instructioRs iR this charge.

In discharging your responsibilty on this
Jury, you will observe all the instructions which
have previously been given you. I shall ROW

give you additional instructions which you
should carefully and strictly follow during your
deliberations.

4. -h Do not let bias, prejudice, or sympathy

play any part in your deliberations.

New emphasis

See paragraph 2



2. Ia ariving at your answers, consider only

the e'/ideace iatrodllced here under oath and
such exhibits, if any., as have beeR introduced for
your consideration under the rulings of the
Court, that is, what you have seen and heard in
this courtroom, together with. the law as given
you by the coart. Ia your deliberations, you

will not consider or discass aaything that is not
represented by the evidence ia this case.

5. Do not become a secret witness by telling
other jurors about other incidents. experiences.

or lawsuits. Do not tell other jurors about any
sp~cial knowledge. information. or expertise you
may have. You must confine your deliberations
to the evidence presented in open court. This

avoids a trial based upon secret evidence.

6. Do not discuss or consider attorneys' fees.
rOmi! when attorneys' fees are in issue.l

7. Do not discuss or consider whether

insurance protects any party. rOmit when
coverage is in issue.l

8. This charge includes all legal instructions
and definitions that are necessary to assist you

in reaching your verdict. so do not seek out any
information in law books or dictionaries.

9. 3. Since Every answer that is required by
the charge is important, no juror should state or
consider that any required answer is not
important.

1 O. 4. You must not Do not decide who you
think should win and then try to answer the

questions accordingly. Simply answer the

questions, and do not discuss or concern

yourselves with the effect of your answers.

See paragraph i

Moved from Part 2

Moved from Part 2

Moved from Part 2

Moved from Part 2



11. 5. Y ou ~..:il not Do not decide the answer
t- a question by lot or by drawing stra'.vs or by

any other method of chance.

l2. 5. Do not return a quotient '/erdìct. A

quotient verdict means that the jurors agree to
abide by the result to be reached by Do not
answer a question that calls for a numerìcal

answer by adding together each juror's figure
and dividing by the number of jurors to get an
average.

13. ~Do not do any trading on your answers.
That is, one juror must not agree to answer -a

certain one question -e a certain way if other
jurors will agree to answer another question

another.a certain way.

14. After you retire to the jury room, you will
select your own â presiding juror. The first thin~
th~ presidilli. iuror wil . do is to have this
complete charee read aloud and then You wil

then deliberate upon your answers to the
questions asked.

l5. It is the duty of that presidini: iuror:

a. to preside durini: the deliberations to

provide order and compliançe with the char~e: New

b. to write. sii:n. and deliver to the
bailff any communication to me;

c. to conduct the vote: and

d. to write your answers in the spaces
provided.

l6. é.You may render your verdìct on the
vote of ten or more members of the jury, but the
same ten or more must agree upon each of the
answers made. and to the entire verdict.--

wil not, therefore., enter iAto an agreement to be



bOHDd bra majority or any other vote of less
that ten jurors.

17. If the verdict and all of the answers

therein is reached by unanimous agreement, the

presiding juror -s will sign the verdict on the
certificate page for the entire jury.

18. If the verdict is less than unanimous. the

ten or eleven jurors who agree to each and every
answer will sign the verdict individually on the
certificate page. If any juror disagrees as toaDY
aDswer made by the verdict, those jurors wRo
agree to all findings sRall each sign the verdict.

19. If you observe a violation of my

instructions outside the jury room. by either a
juror or any other person. you must report that
to me.

20. During your deliberations, the presidiag
jHrof or any other juror who observes a violation
of my the court's instructions shall immediately
warn the one who is violating the samepoint out
the violation and caution the offending juror not

to violate the instruction do so again.

These instructÌons are gÎ'en you because
your conduct is subject to review the same as
that of the witnesses, parties, attorneys, and the

judge. If it should be found that you have

disregarded any of these instructions, it '.vill be
jury misconduct and it may require another trial
by .another jury; then all of our time will have
been wasted.

21. You must not discuss the case with
anyone. not even with other members of the
jury. unless all of the jurors are in the jury room.

If anyone other than a juror tries to talk to you
about the case before you reach a verdict.. tell
me immediately.

New

New



22. When all required questions have been
answered. the presiding juror has written your
answers on the charge. and the verdict has been
signed. you will summon the bailff and be
returned to court with your verdict.

New

(Questions, definitions, and instructions to be
placed here.)

Certficate

We., the jury, have answered the above and
foregoiRg questions as shown hereiR iRdicated,
and herewith return these answers to same into
court as our verdict.

Signature of presiding juror. if unanimous.

r One signature line here 1 (To be sigHed by the
presidiRg juror if unaRimous.)

Signatures of jurors voting for the verdict. if
not unanimous: rii signature lines herel (To be
sigHed by those reRdering the verdict if not
unanimoHs. )

Part 4 - Jury Release

The judge shall give the jury the following
oral instructions after accepting the verdict and

then release them. That the following oral
instructions shall be given by the court to the
jury after the verdict has been accepted by the

court and before the jurors are discharged.

I The court has earlier instructed you to
that you should observe strict secrecy during the
trial, not to and that you should not discuss this
case with anyone except other jurors while you



were deliberating. I am -n about to discharge

you. Once I have done that after yoar discharge,
you are released from that and all of the other
orders that I i:ave you from yoar secrecy. You

will -t be absolutely free to discuss anythin~

about the case and yoar deliberations with
anyone. Howe'ier , You wil be just as are also
free to decline to talk about discuss the case-a
your deliberations if that is your decision-y
wI.

After yoa are discharged, it is la'::ful for the
attorneys or other persons to question yoa to
determine whether any of the standa-rds for jary
conduct which I have given yoa in the coarse of
this trial 'iiere yiolated and to ask yoa to gh'e an
affida'Út to that effect. Y oa are free to discllss or

not to discass these matters and to give or not to

give an affidavit.

rJudi:e's commendation of iurors and the
important service they have performed may be
added here.l

Rule 226. Oath to Jury Panel

Before the parties or their attorneys begin

the examination of the jury panel jurors whose

names have thus been listed, the jurors shall be
sworn by the court or under its direction as
follows: "Do you, and each of you, do solemnly

swear or affirm that you wil i:ive true answers

true answers give to all questions asked of
propoanded to you concerning your
qualifications as a juror, so help you God?"

Rule 236. Jurors' Oath

The jury shall be sworn by the court or under

its direction as follows: "Do you, and each of



you, do solemnly swear or affirm that .f
cases betVleeB parties which shall be to you

submitted, you wil return a true verdict a true
verdict render according to the law stated in the

court's charge as it may be ghen YOH in charge

by the COHrt and to the evidence submitted to

you under the rulings of this court, so help you
God?"
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November 8, 1993

To: The Honorable Nathan L. Hecht
Rules Member, Supreme Court of Texas

From: william V. Dorsaneo, III
Chairman, Task Force on Revision of the Texas Rules of
Civ il Procedure

Re: Recodification of the Texas Rules of civil Procedure

Status Report

1. The Need for Recodification: Background.

As originally promulgated, the Texas Rules of civil
Procedure consisted of approximately 822 separate rules divided
into eight parts:

I.
II.
III.

General Rules.
Rules of Practice in District and County Courts.
Rules of Procedure for the Courts of Civil
Appeals.
Rules of Practice for the Supreme Court.
Rules of Practice in Justice Courts.
Rules Relating to Ancillary 

Proceedings .
Rules Relating to special Proceedings.
Closing Rules.

IV.
V.
VI.
VII.
VI I I .

This original structure has been rendered substantially
obsolete by subsequent Texas Supreme court orders. As a result
of the adoption of the Texas Rules of Appellate Procedure, Parts
III and IV were completely repealed and the number of civil
procedural rules was reduced by approximately 130 rules. In
addition to the large gap that was created by the promulgation of
the Rules of Appellate Procedure, another consequence of their
removal from the Rules of civil Procedure is that the civil
procedural rulebook now begins with two separate sections of
"general rules," Le., the General Rules (Rules 1-14C) contained
in Part I and the General Rules (Rules 15-21b) contained in the
first section of Part II.

In addition to themaj or structural change that resulted
from the adoption of the appellate rules, other maj or revisions
have been made in Part II of the rulebook. Most notably, the
rules concerning pretrial discovery, venue practice, the jury
charge, and findings of fact in bench trials and have been
rewritten; the rules concerning the need for and the procedural
mechanisms for serving papers and notices on other parties or



their counsel have been changed; the rules concerning
post judgment motions and the duration and extent of the trial
court's plenary power have been substantially revised; new rules
have been adopted recogniz ing new procedural mechanisms, i. e.
special appearances, summary judgments, mental and physical
examinations; and a large numer of rules have been repealed for
a variety of reasons. Nonetheless, despite all of this activity,
many of the current rules are substantially verbatim renditions
of the parts of the Revised civil statutes of 1925 that were
deemed procedural and, therefore, appropriate for inclusion in
the rules of civil procedure by the Texas Supreme Court and the
original rules committee.

Currently, the Texas Rules of civil Procedure are divided
into six parts and numbered 1-14c (general rules), 15-330
(district and county level courts) 523-591 (justice court rules)
572-734 (ancillary proceedings), 737-813 (special proceedings)
and 814-822 (closing rules). Parts I and II contain the most
important rules and include the following sections and
subsections:

I. General Rules (1-14c) .
II. Rules of Practice in District and County Courts

Sec. 1 General Rules (15-21b)
Sec. 2 Institution of Suit (22-27)
Sec. 3 Parties to suits (28-44)
Sec. 4. Pleading

A. General (45-77)
B. Pleadings of Plaintiff (78-82)
C. Pleadings of Defendant (83-98)

Sec. 5. citation (99-124)
Sec. 6. Costs and security Therefor (125-149)
Sec. 7. Abatement and Discontinuance of Suit

( 150-165a)
Sec. 8. Pre-Trial Procedure (166-175)
Sec. 9. Evidence and Depositions

A. Evidence (176-105)
B. Depositions (187-215)

Sec. 10. The Jury in Court (216-236)
Sec. 11. Trial of Causes

A. Appearance and Procedure (237-250)
B. Continuance and Change of Venue (251-261)
C. The Trial (262-270)
D. Charge to the Jury (271-279)
E. Case to the Jury (280-289)
F. Verdict (290-295)
G. Findings by Court (296-299a)
H. Judgments (300-314)
I. Remittitur and Correction (315-316)
J. New Trials (320-329b)
K. Certain District Courts (330)

2



2. The Desirabilitv of Reoraanization.

The Task Force recommends that Parts I and II of the Texas
Rules of civil Procedure containing Rules 1-330 be substantially
reorganized. From an overall standpoint, the members of the Task
Force have concluded that it is feasible and desirable to
reorganize the Texas Rules of civil Procedure in the current
rulebook in the following manner:

I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.

XI.

General Rules
Commencement of Action; Service of Process,
Pleadings ,Motions and Orders
Pleading.s and Motions
Parties
Discovery and Pretrial Procedure
Trial
Judgments; Motions for Judgment; New Trials
Provisional and Final Remedies
special Proceedings
Counsel, Courts, Clerks, Court Reporters, Court
Records, and Court Costs
Closing Rules.

The method of organization is based on the way that the
Federal Rules of Civil Procedure are organized except for the
inclusion of a s.eparate subsection for Pretrial Procedure in the
structure that we recommend. We believe that this organization
is far superior to the current one for two basic reasons. First,
the changes made in the original rules have impaired the
structural utility of the original rulebook. Second, the
proposed general structure is substantially less complicated as
well as being more in tune with modern procedural thinking
concerning particular procedural subj ects and, therefore, more
user friendly. In other words, given the procedural developments
that have occurred in Texas since the rules were promulgated
originally, the federal structure is a better one than the
original structure.

A detailed table of contents based on the proposed structure
is attached to this memorandum as an appendix.

3. The Need for Revision of Sections and Specific Rules
wi th or without Substantive Changes.

The Task Force also recommends that the sections and the
specific rules of procedure concerning practice in district and
county level courts within each part and section be amended by
combining discrete rules, by eliminating unnecessary rules and by
reordering the remaining rules into a more workable and
understandable organization wi thin each section of the new

3



qeneral structure. Many of the current Texas RUles of Civil
procedure qoverning the practice in district and county level
courts are one paragraph items with relatively uninformative
titles that could and should be combined, with 

or without

substantive change. This is especially so in contrast to the
current federal rules and the Texas rules that were based on the
1937 draft of the federal rules, which are longer rules having
titled subparts.

Probably, the original drafters thought it wise not to
change the predecessor rules and statutes too much in 1939-1940,
because of a presumed familiarity with them by the bench and
bar. However, because of the fractionalization of particular
subj ects into a large number of short rules it is frequently
difficult for lawyers and judges to 

see and appreciate the
relationship between related matters. As a result, this method
of organization and drafting is also productive of needless
complexity, uncertainty and some procedural stupidity. Of
course, this part of the revision process is an especially
difficult and time-consuming one for several reasons.

First, because the original rules were copied from the
revi.sed civil statutes of 1925, which were themselves copied from
earlier codifications, they are poorly worded and 

poorly ordered.
Unlike each of the codes "recodifying" the statutes that have
been enacted in the past twenty-five years, the Texas rules of
procedure have not been restated in modern language, rearranged
into a more logical order, or systematically cleansed of
duplicative, expired or other ineffective provisions.

Second, when the original rules were promulgated, although
many of them were in fact taken from the then existing federal
rules, a number of changes were made in them either
organizationally or textually. For the most part, these changes
were mistakes that should be reversed.

Third, despite the fact that most of the major efforts at
revising specific parts of the rulebook that have been undertaken
during the past fifteen years have produced substantial
improvements, a number of other piecemeal changes that have been
made over time have compromised the overall utility of the
rulebook.

A preliminary and working draft of a set of reorganized
rules developed by the Task Force as well as a disposition table
are also attached to this memorandum as appendices.

4. The Need for More Work on Ancillary and Special
Proceedinqs.

The third recommendation of the Task Force is that the rules
governi~g Ancillary Proceedings and Special Proceedings be
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substantially revised in two fundamental ways. First, many of
the subj ects covered in both the Ancillary Proceedings and
Special Proceedings sections of the current rulebook are also
covered both procedurally and substantively in either the Civil
Practice and Remedies Code, the Property Code or in .some other
codification. The Task Force believes that this truncation or in
some cases duplication of coverage is undesirable. Although we
have not completed our analysis of the Ancillary Proceedings and
special Proceedings and are not in a position to make specific
recommendations, one maj or part of the revision process would
entail the repeal of procedural rules coupled with statutory
amendments.

Conclusion

Since the original promulgation of the Texas Rules of Civil
Procedure, amendments have been made or are being made on the
most important procedural subj ects . Most of these changes have
been beneficial and they can be retained in substantial measure.
Nonetheless, the sophistication of modern Texas lawyers is not
matched by the overall organization of our procedural rules which
contain an excessive number of rules, incomplete treatment of
important subj ects, a separation of pertinent information
concerning an individual subject into a number of rules that are
not in reasonable proximity to each other ,as well as unnecessary
redundancy. Despi te the fact that current rules are workable and
notwithstanding the overall contributions of the fine lawyers and
jurists who have worked for the improvement of the rules in the
years following their initial promulgation, after more than fifty
years of service, the rulebook needs special attention.

It is our privilege to be of service to the Court in pursuit
of this worthwhile endeavor.

Respectfully submitted,

~ V. ¡g~
william V. Dorsaneo III
Chairperson, Task Force
on Revision of the Texas
Rules of Civil Procedure
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