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CHATRMAN SOUNLES: We avre in session, and T

call on Lefty Morris to make his report on sealding court

records. efty, vou have the {loov.

SEALING COURT RECORDS

MR. MORRYS: This is a pleasure I vield to
ﬁhuck‘H@rring, |

CHATRMAN SOULES: Chuck Herring, you bave th@_
floor. Tt is an important report.

MR. HERRING: JF everybody will come in and
sit down, we,wiil gagbégd&fﬁﬁngMWQ have anjoved working on
this. Lefty and J, who Sg thé§§a~ﬁhaﬁr, heve enjoved working
on this. 'H@‘mad@_gkyﬁgﬁa%@,%ghqughmv hen we got appointed
as comcﬁaﬁrs,‘h@ said this would'be an interesting iitile
project. And it hasibeen va@ggﬁmﬁ@w&ﬁﬁiﬁg; but it hasn’t
baen little at all.

The jgsﬂé”j3a§he.gﬁ%§iﬂg of the court records, and
the materials that wvou hav%-béfof@"you,,Tvghink we geﬁt out a

report to each member of tha;CQmﬁﬁhiﬁef%%ﬁéh T hope some of

‘you at least brought with you. But_ 1in:the packet you have

today, if vou will Jgok . at Page 792 and Ffoliowing, you will

find a little memo fromumgﬁan&“ﬂ@fﬁyw,aﬂd{ﬁﬁ@n thare is a

draft rule dust to talk about on Page 797. So 792 and then
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797 .
T want to explain a little bit about the process
and why we ave heve on this particular rule and then explain

the draft a little bit. And then we have Tom Leatherbury

_here from Locke Purnell who has done a lot of the preliminary

work, and we are going to Jet him make a Ffew remarks as well
and talk about some of the dratiis.

The reason we are here jis that the legisiature
passed a statuite which 1is now Section 22.010 of the
Government Code which appears in the materials there, T
think, on Page 792 and is one sentence tong. And that is why
we are dealing with this rule. The Section 22.010 says,

"The Supreme Court shall adopt rules

establishing guidelines for the courts of this
state to use in determining whethev in the intevest
of justice the records in a civil case, including
éettlementé, should be sealed -—- whether iun the
interest of justice the records in a.civil case,
including settlﬂmepts,~sﬁould be sealed.”

Luke appeinted a subcommittee with Lefty and me as
co-chairs and four other members, Justice Paeplas and a
couple of others. And wh@n we ha@ two p#inc hearings, we
had about forty pecple show up total at those two public
hearings on Wovember 15th and December 18th, and then the

Suprame Court had its public heaving on Wovember 30th, and wa
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had a couple of hours testimony. And we have vecsived
hundreds of pages of drafts and letters and law review
articles and cases on this, And 1t has bsen an interasting

project. Tt hes been an evolutionarv project, the draft rule

that we have got, and the draft vule is the product of

consensus. And probably nelther evolution nor concensus
teads to either litevavy giaganc@ or intellesctual precision,
and vou will =see that in the rule. The rule that vou have
before vou, the draft, it 1is long and it is daifficult, but we
will tryv to take wou through it. 7Tt is something to talik
about.. Meither ity nor T like parts of it, but it is
something to consider, and we want to kev vou in on zome of
the big issues, and T think Tom can do that as well.

>

The basig structure of the rule, the notion is tha

0

P

theve is cervtainly a presumption that the public should have
access to court records. And the rule is designed to allow
procedure to put that into effect. The basic pré&e&ure is
that if someone wanted to smeal a court record, a motion must
be filed, a wyrittan moﬁioﬁ, néticé‘must ba given -- public
notice éﬁven@ Thére is a procedure outlining that. The
public is8 allowed to pavticipate to intevrvene fovr the Timited
purpose of participating on that motionm to seal.

There is a standard set out for compaliling need
that must be shown Iif records are to be s@ajéd@ There are

raguirements fovr the order, for the duvation of the ovder,
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the contents of the order and the findings that the trial
court needs to make. There is also & provision dealing wjih
temporary emergency ovders morve or Less tracking Ruls 680,
the TRO procedure. And then there are provisions dealing
with continuing jurisdiction and appeal because one of the
problems —- and Tom can speak to thjg —~= one of the problems
that the press has had in the past, they have not found out
about sealings until after plenary Jjurisdiction of the ﬁrﬁaﬁ
court has expired. AaAnd that has been a major problem bscause
we don't vet have a ruling on the merits outbt of Texas
ap@@iléte court dealing with éxaatly the standard that should
be applied because it has been hard to have reviewad.

We have had input from, cevtainly, plaintiffs
lawvers, defense bar, the in%e§3ectua3 property bar, the
family lawvers, public intevest groups. ALl kinds of pesoplse
have come before us and some of then even‘come out of the
woodwork before us. But it has been a waal intecresting.
interesting process.’

The three cases T would like vou to keep in mind as
you think about the rule, the nechanics, the three kind of
tough cases or paradine cases. One of them is the trade
secrets case. What do vou do in a case wheve somebody files
suit to protect a trade secret or to enforce a Tort remedy
for misappropriation of a trade secret? How do vou handle

that under this rule? Intellectusl property lawyers are veary




10
313

12

14
i5
16
17
18
ie
20
23

22

interested in this vule becauss of that guestion.

Another case jg the Family Jawyer -- family bar has
repeatedly emphas{ﬂﬁd the case of small children who pevrhaps
have been sexually abused and who are below the age where
they are awace of that, and those vscords, they contend,
should certainly be sealed and that child should not be
inflictad to parpeitual exposurs of public records of that in
their background.

The third case js a products Jiability case. What
do vou do 1if ymu'hav& a products liabiliity case and a public
hazard surfaces in the course of discovery in that case? How
do vou deal with that?

Keep these three examples in mind as you think
about the mechanics of this ful@ and how we dsal with it.

The issuer we will get jnto,’? wént you to think
about whether discovery materials should be iancluded within
the definition of court records and go into detail whether
the rules should apply to ssettlemsunts fthat ave not £iled, the
definition of compelling need, and then trade secreis.

et me just run through very guiekly the rule
itself and the burden of proof alse. Let me run through the
vitte., Tf vou have got it, 1f wvou will turn to Page 797, T
will take wvou through it verv guickly.

The fivst section has definitlionsg, and it has three

subsections. Compelling need is the first one. Protectible
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interests is fLhe second one. Court‘r@cards i3 the third’one.

The conpelling need, that is the standard that is
going to have to be shown 1f you want to seal court records,
and compelling need, as vou see there, the First sentence
says it is "the existencs of a specific protsetible intevest
overriding the presumption that{al] court records are open to
the general public,” -and the then the {four things that nust
be shown to astéblish that compelling need.

The €irst one is a specific intervest that clearly
ocoutweighs the interest in open court records and that the
specific intevest would suffer immadiate and ivvepavabls hacm

2

if the court records are not sealed. That is the §]

4

rat

o

raguirement undevr thatf Speciiic intevest cleariy
outweighing the interest in the open records.

The second one is basically that theve 18 no less
restrictive alternative. Sealing 5s_necessawy because there
is no less restrictive alternative to protect that intersest.

The third one, Ttem (c¢) there jis the sealing will
effectively protect the specific intevest without being over
broad.

And the fourth one is the sealing will not restrict
public access to information that is detvimental to public
health or safety, or if the information concerning the
administratién ot justice, basically, that information that

would show a wviolation of any law or invelved the misuse of
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public funds.
So those are the Ffour reguirements under compelling
need. How, compelliing need refevences protectible interesis

in that next Section No. 2, jtemizes some protectible

interests. And what this 1is 18 an attempt to deal with somns

of the hard cassas, some of the 5n§@rests the people have
said, well, in these civcumstances, some form of sealing
should be justifiable. And here are four of the categories.
Many weve suggested, and these arven’'t perfect, and as T say,
nejither Lefty or I wouch for or probably will defend hardlv
any part of this vule. But in any event, the four intevesis,
the first one is basically a right of privacy or privilege
under the rules —- under the rules of evidence. The sescond
one is a constitutional right. The third one is trade
secrets. And, again, we will come back to that b@aéuse the
trade secret lawyvers and the intellectual properiy bar have a
problem with the way we have done that or the way it appears
in this draft. And the fourth one is the sexual assauvli-type
of situation, the protection of the identity or privacy of an
individual who has been the subject of a sexuvaliliy-related
assault ov injuvry. Those ave the faurf Thesse are notb
exhaustive, but the Ffour protective interests of the ruile or
this draft at least sets out.

Next, JTtem 3 under Paragraph A on the next page is

court records. And this particular draftt, you will unotics,
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basically defines court vecords as to what is filed in court
and specifically excludes discovery materials. And that has
been a big point of discussion. We will discuss that with
you in & moment, the pros and cons of discoverv nmaterials as
being a part of the court vecords.

Then we go into Paragraph », and that sets out
basically the proceduves for the notice and the heavings and
the orders. Subpart A there, Subparagraph A under R ta}ké
about the hearing and basically provides for an open court
hearing would alljow this drafﬁ -- would allow an in canera
hearing 1f, otherwise, the matters that ave sought to be
protected would be revealed or disclosed if vou had a public
hearing in that limited circumstance. But basically, an open
court hearing.

At the hearing, the court can consider affidavit
evidence if the affiant is present and available fov
cross"éxamjn&tion, and then any person not a party can
intervene in the proceeding at the hearving stage -- or veally
at other stages, as well, the way the rule is written -- Ffor
the limited purpose of participating on that issue, the
sealing issue, And that is where the press, at times, after
the fact, has b@@ﬁ exciuded. They said vou didn’'t intsvvens
timely, you didn't have an opportunity, vou didn't
@art{eipat@ in a timely fashion. 8o the goal is to let the

press or public participate on that limited issue of sealing.
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Now, fhe second part deals with notice. There must
be & written notice filed. The moving partv is to post &
public notice at the place where you post public recovds
dealing with county government, notices Ffor meetings of
county government. Thai notice ié o be poSﬁed>14 davs
before the hearing. WNow, if we get into the rule later and
we have an emergency ex parte exception to that, but in
general , 34 davs pubklic notice, That notice, the rule --
provision there sets out the contents of the notice, provides
that the parties shall file a copyv with the ¢ierk and Forward
a copy to the clerk of the Texas Supvreme Courit mo that theve
will be a central location where the press ¢an check to Find
out what sealing is going on avound the state. - That was a

big issue that the press was very, very interested in, and we

discussed a lot of proceduvres, but that is the one in this

draft.

s

The third provision there is the temporarv seal

Sk

ng
or&er@ And as T said befovre, that basically tracks Ruie 680,
the TRO procedure. And the idea is that in a case where
sealing is necessary immediately and theve is not time fovr
the public notice and the public hearing that there can bes an
an application with affidavits and that the immediate need
can be established. A jd-dav order time period is allowed
with up to one extension unless thevre is agreemant fov

subsequent extensions, just as we do under Rule 680 For TRO=,
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and then a motion to dissolve that kind of tampovavy
emergency order can be filed in two days notice on & motion
to dissolve, again, just as we have under Ruls 680. So that
is the emergency temporary order procedure.

A Subpart 4 theve that Pavagvaph B seats out or just
makes reference to js the findings and specifically reguires
the trial court to make a finding demoustrating the
compelling need as that term was defined in the Ffirst section
of the rule.

Subparagraph 5 deals with the sealing order and the
contents of the sealing ovder. Tt provides what shall be in
there, the cause number, the stvle, et cetera, the time
period for which the ovrdsr shall countinue for which those
records shall be sealed, and jdentifying those parts of the
file that will be sealed and those parts that will vemain
open. And it provides that the order, while it needs to be
specific, shall not veveal the information sought to be
protected.

And then Paragraph € deals with continuing
jurisdiction, and this is, again, the attempt to make sure
that the press, i¥ they Ffind out after the Fact after
judgment has been entered, where otherwise plenary
jurisdiction has expired in several cases in Texas, they have
an opportunity to come in. The couvri has continuing

jurisdiction over the sealing order. And then the appeal
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vight, it proviées for an appeal, except as Lo thoss
temporary emergency orders, except as to the ld4~day orders,
it would allow an appeal.

That, in very brief Fashion, is the outline of that
particular dvaft. There ave, as 1 say, saveral issuss. One
of them is discoverv. I don't think Tom really wants to
speak to the discovery issue. We can come back to that in a
minute. Settlement agreements, we want to talk about that,
but T don’'t think vou are intevested in that either. And
trade secrets, T don't think vou are involved with that one.

The standavd of proof is a guestion, 1if you willi go
back and Jook at -- if vou will look at the compelling need,
that 1s the very firvst sentence, the second sentence, really.
Tt savs "The moving party must establish the Following:"™ And
then it lists those four {factovrs.

Well, one gquestion is whethér that should be by a
prepondevance of the svidence ovr by clear and convincing
evidence. T think that is one of the points probably you
wanted to talk on, Tom. So why doun’t you take it theve and
then Tom Leatherbury and John McElhaney to represent the
Dallas Morning Wews veally drafted the very initial version
of this rule that went through many different forns an&véi&
just a whole lot of work for the committese, and we were very,
very appreciative of that. |

There is a current version that -— T think his most
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cuvraent version we are going to pass ont, and it will also
%ava sone of the other current versions, Navid Perry's
varsion and David Chamberlain’'s version, in this packet we
will pass out now. But why don't vou draw some of the
differences betwsen this dvait and the one ~—'th@‘most racent
version that you have.

MR. LEATHERRBURY: Sure. In the packel that T
got from Chuck esrlier in the week, our most recent draft
says draft 12/26/89 up at the top and it was Attachment C.
Chuck, jis that the same as in --

MR. HERRTNG: That is what is going out vight

oW,

MR. LEATHERBURY: Okay.

» MR. MORRTIS: Did any of you gat this bound
book? Okay. well, T thought vou had it.

JUSTICHE DOGGETT: £ is undevr Tab C.

MR. HERRING: If vou have the bound book that
we sent ouﬁ to evervbhbody, and vou may ov may not have gotten
it, 3t will be under Tab €. We are going to pass oul a copy
of Tab C and the othev vevrsions right now.

MR. LEATHERBURY: T can go ahead and get
started because I know time is short. T tried to compara ouv
most recent draft, which is Attachment C, with the draft that
Chuck circulated as the co-chalvrs’® draftt. And T wiill just

walk through it and show vou the points of agreenent and
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disagveement and be happy to answer any questiouns you nave.
Under the definition of compelling need, in our
dratt, Attachment C, one of the first things we get up frount

is the clear and convincing evidence standerd that we think

. is the appropriate standard given the fundam@ntal nature of

this right to access to information that is on file at the
courthouse. Tt’is a standavd that the courts are familiar
with. Clear and convincing evidence is used in civil
commitment cases, in termination of pavsntal rights cases, in
libel cases to assess certaln issues of Ffact such as the
existence of actuél malice. And we believe very strongly
that that rather than the preponderance of the evidence
standavd that othsrs have advocated is appropriate to seal
court records that are actually on File at the courthouse,

Our draft, as well as Chuck’s drafit, incorpovates a
ba;ahcing test in this definition of compeEBﬁng nead. ¥We
helieve that the co~chairs’ dvaft dilutes the balancing test
a little bit and Uﬁacaéptabiy,

In the definition of compelling nead in the
co-chairs' draft, we would enter a line after "mpecific
protectible interests,” which we would add "9 substantial
enough to override the presumption that &l1i court records are
open to the general pubiiae.” So we woulid suggest that
innerlineation in the co-chalirs® draft to jive more closely

to what we have in our drafit, which is Attachment <,
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Our fear there is that with the enumevation of
certain protectible interests, the definition of certain
protectible intevests, that the definition of compelling nsed

in the co-chairs' draft is not explicit enough about the

balancing test, and courts may fovrgst that aill —-— that theve

are other parts of the balancing test in addition to the
establishment of & protectible intevest.

There is some langiuage in our draft ¢ which drew &
lot of heat and not much Tight about mere sensitivity,
embarrassment or desire to conceal the details of litigation
is not in and of itself a compelling need. That has bsaen
deleted Ffrom the co-chairs' draft. And while we think that
is still an accurate statement of the law, T think it draws
more controversy than jt deserves and so are nobt really
insisting and advocating that, although 1t is a covrect
statement of the law.

B and € are identical between the co-chairs' drafts
and ouv dratt talk{ng about less restrictive alternative and
a Finding that sealing will actually protect the interest of
the pevrson that sought to.be protectad without being ovar
broad. |

N in the co~chairs' draft adds that Ffinal Qhrasa
“that violates any law or involves misuse of public funds ov
public office.” We take a broader approach that any

information about the administration of public offtice or ithe
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operation of government should not be sealed and would be
more absoliute test onn that than the co-chalrs’ draft
currently provides for by deleting that language.

We did not enumerate protectiblie interests -
specific protectibie interests that would be coverad by this
rule., ¥ guess our preference is For no specific categories
and io renain gensral and just talk about speciiic
protectible interests, although we can see some benefit to
spelling out specific categories. Again, the fear is that in
the trial court vou come in and vou say “trade secret,” the
judge looks at protectible interesits and vou have trade
secret. And that may be the end of the discussion without
going through the balancing test that 18 necessavy.

Tn addition, T try to think of some copstitutional
vight that would wavvant sealing, and'T really couldn’t conme
up with one uniess vou accept that there js a constituviional
vight tovprivacy, and T am not suvre that 1s ths case. 8o T
have questibns about 2{c), T mean, 2(b), protectible
interests, and that would cover 2. |

As Chuck said, the definition of court records is
the same. We 4did not want to bite oftf the discovevy fight,
whether discoverv is subject to the same standards of sealing
as documents that are actually on €ile at the courthouse. We
think it is very 5mportaﬁt to get a rule in place about the

documents that are actually filed at the couvrthouss and
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certainly would encouvagse any further study about discovery
and sealing of discovery and protective de@rs and =mo Forth,
but thought that was & study best 1left to another day and not

for this rule. So our rule, similarly, would not affect

Cdiscovery.

Our rule, as well as Chuck's draft,. would affect
settlement agreements that ave actually filed at the court,
but would not reach bevond that, and try to make public
settlenent agreements which were aot reguired to be filed and
which were not filad with the court.

There is a very crucial sentsnce in B of our draft
that is omitted, an introductory sentence which stétes,

"All ovrders of anv nature and all opinions

made in the adjudication of cé&es area s?eeﬁfﬁca?iy
made public information and shall never be sealed.”

Tt is that Ffirst sentence jﬂ B. That language
tracks exactly the Open Recovds Act language in Section 612,

all orders

@

We think, if anvthing, should be public., Tt i
and opinions that are made by the court which actually
explain the reasoning and the rulings of the court. And this
language was included in our draft to respond to

particu)ér -- at least one particuisr situvation Qh@r@ an
ovder was sealed and the pariyv seeking to unseal the rvecovds
could not even be told the basis Ffor the order by their

lLawyver. That was the Tuttle Jones case., So we think that
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that is a vevry coritical ~-~-

MR. MORRTS: Do you miné clarifying for me
what vou just said? T_m@an why is this pavticular Opsn
Racords Acts phrassology important to vou?

MR. HERRTNG: T think the veason we left it
out, it is in the Open Records Act.

MR. LEATHRWRBURY: Well, T think it belongs in
the rules too, and T will tell vou why, because there is a
very fundamental d@bai@ about Wh@th@v‘the Opan Records Act
a@pEies in any Fashion to the judiciary or to court clerk
files. And so we thought in an abundance of caution, since
we were doing this and there regllv didn't seem to be much
dispute at the committee level, that that language should bs
Jeft in here to cover any possible loopholez in the
application of the Open Recovds Act.

We have one great concern about the co-chairs'
dratit, and that is the yrovisibn for in camsra hsaving. We
certainly are sensitive to the prob?em of bringing and having
to €ile trade secret infovmation ov other typss of

protectible information with the court and recognize that a

. potential -- an open heavring always has the potential to

reveal the information that Js sought to be disclosed. BRut
in camera nheavings, in my view and expeviencs, rveally have =a
great potential For abuse. 7T think vou would Find an ainmost

indiscriminate use of the in camera heavrings bscause of ~-
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because in eveyry situation an open heavring wmight reveal the
information scught to be protected. And we would urgs that
that be handled through instructions from the judge to the

lawvers not to reveal it in their questioning as was done in

the orval arguments at Tuttle Jonses — in the Tuttle Jones

case, which some of vou may be Familiar with, involving a

f£ile that was sealed invoiving saxual abuse of a patient by a
psyﬁhclogist, and really would urge no in camera hearing
provision or cevtainly not the ones that is inciluded with a
faivriy Waak showing in the co~chairs' draft.

There is a veal minor diffeventiation in the notics
provision. Our notice pfovﬁsion would require the party
giving notice to describe the type of recovds which avre
sought to be sealed in the notice. So actually just lJist
th@m,‘whﬁfh@r it is plaintiff’s original petition ovr answers
to interrvogatories or exhibits to summary judgment motion,
some brief description 1ike that. BAnd T think that is a vevry
good and useful thing to have in the notice to ailow the
public to decide whether ov not they want to come and spand
the time and the effort to sttend the hearing on the motion
to seal.

The notice provigion in Chuck's draft, 7 am sure it
18 implicit, but it omits the spscific vefsevencse that the
notice itselfd can never be sealed. And we think that is an

important addition that may be implicit, but we think we nesd
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to be sxplicit about 1it.

Our temporary sealing order provigion is quite
different fvowm Chuck’'s in that -- or from the co~chaivrs' =--
in that it does not provide for any extensions of the
temporéry sealing order, and cevtainly dossn’t pvrovids fov
any extansions by sgreement. And there isg & good reason, ¥
think, why there should be no extension to the tempovary
sealing orders in this case and why TRO practice is not
dir@ctly applicable in this point. &nd that is once you getl
your temporary s@aﬁjng'order, vou have to go ahead and post
yvour notice, vour public notice. You have to mail notice to
the clierk of the Supremea Court B0 thét it can bev90$taé Aown
here as well,

in the notice, vou bhave to specify the tine For the
hearing, and presumably, people will look at these notices
and either come to the hearings at the scheduled time or
decide not to come to th@ hearings at the scheduled tine.

IF vou get into a situation where there can be
extensions and extensions by agreement and so forth, T think
it is going to —-— it i=s not going to ajilow the pub}jc to
appeayr and contest S@alingkorﬁ@rﬁ@ T think thevs will be
confusion about szettings. There js a real questionbjn my
mind in the co-chaivrs’® draft about whéthér vou have to go
back and post a new notica if you obtain an‘axtansionw Do

vou have have to wait again 15 days after that notice 1is
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nosted or 15 days before vou have the hearings. 8o T think
that it is not complete. And because the public's rights on
sealed rﬁcordsware involived, as well as ths private
Jitigant's rights, T would urge the Committee not to inciude
any extensions and to adopt oux tamporary sealing ovdev
provigsion as it is written in our draft, which is

Attachment C.

There is a minor discrepancy in tha section on
findings, which is No. 4. #He included that the Couvt must
explain the reason for the findings, and we believe that is
impovrtant or elss vou are going to get laundry List findings
and no explanation, no reasoning, no rationale. And we think
that is very impovtant that the couvrt set forth 1ts veasouns
for sealing the records as well as just making the Ffindings
that are vreguived by the rule. Chuck had inciluded a
provision that the findings should not reveal the information
sought to be protected. 1 think that, of course, is
understood, and we don'‘t have any problem with that. T think
good lawyers can dvaft avound that and good judges can dvaft
around that and that won't be a problem. BRut if that
language helps out, that is fine.

The sealing order provision, we made expliicit For
the clerk’s benefit that in cases were sealing orvdevs ave
granted, there would be two Files, an open one and a closed

one., This mayv be move of a semantic differvence than a
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substantive difference because, in substance, Chuck’'s, or the
co-chairs' draft, is substantially identical to ours. BRut
there is that one minov wording changa about two files being
kept by the clerk’s office.

The continuing juris&ﬁaﬁion provision of ours is
virtually identical to Chuck's, and that is very important
from our past iawsuitg_where the press or other parties have
been held to intervene too late to challenge a sealing order
because the trial court’s jurisdiction over the ssaling ordev
has expired. So theat is very«importantg

The appeal provisiéﬁs -= T want to direct vour
attention to the last twe sentences of our draft
Attachment €, the smentences which begin "Upon any such
appeal, the t?ié} court's Ffailure to make the specific
findings veguirad in Parvagraph (B8) (4) shall never be harmiess
error and shall be r@y@rsﬁb}e erroyr." And then the second
sentence savs, "The trial court’s failure to comply with the
notice of hearing requirements in Paragraphs (R) (i) through
{B) (3) shall render any sealing ovdev void and of no forcs
and effect."”

That is an accurate statement of the law. We think
the importance of it is such that it desevves a place in the
rule. I can anticipate that there would be a jot of harmless

error cases if we did not have that, and you ave never going

to have adeqguate appelliete review unless you reqguire the
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trial couvrts to explain the veasons fovr the ssaling and make
their findings.

The second sentence there about coﬁplﬁanc@ with the
notice and hearing reguivements is egually impovrtant in tevrms
of cont&m@t, possible contempt of sealing orders. I§F there
hasn't been public notice, how can somecna be in contampt of
an order? And that sentence is degigned to accomplish that.

¢ of our drafi, Attachment €, is not found in the
co-chajirs® draft. Tt prohibits counsel ¥From withdrawing
records except as expressly parmitted by other vrule ov
statute. Tn the evolutionary process of drafting this rule,
we foressaw a big loophole if we had these pretiy spscific
order —= requﬁramen%s about What vou had up there to get
records sealed or unsealed, but left the rule silent as to
whether or not records could be withdrawn once a& case is
settled or disposed of. And this is intended to close that
loophole.

T can't give vou a specific example of a case in
which that has happened, but T think that wa all agree that
withdrawal is not & goo& concept. And so B belongs in the
rule. And T would be happy to answer any questions. 'That
summarﬁzes what T perceive to be the differences between the
co~chairs’ draftt and our latest draft. |

MR. HERRING: What we wmight, bacause T know

you have got to get out of heve. 1T want to lay thase
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specific issues out for the Committee to just Kind of go back
and have an exchange on those points so that at least the
Committee is clear on those. 7T do want to get to discovery

and T do want to get to settlement later, but T know you are

. not concerned about those.

The First one on c¢lear and convincing aviﬁémce,
And again, on the draft, that is ﬁhé guestion of whether a
compelling need is & standard the moving party ought to have
to establish the four factors by cleavr and convinciog
evid@n¢@ or by a preponderance of the evidence.

The biggest objection we got to a clear and
convincing standard was trade secret Jawyers. And again, do

we include trade secrets or not in the rule? That is an

o

imssue we will come back to. PRut this is what they said.

=5

They said, look, if I have got a trade secret 1 need to filse
suit to protect because somebody just Jeft our company, T
have got to show uﬁ&@v fHvde v. Huffines under Secition 757,
the restatement courts, I have got to show that there jis &
trade secret. T have got to put on expert testimony of that.
T have got to show it has competitive value, go T hava’got to
analyze the industry and the competition. T have to show
that 7 have kept it secret, the protective security devices 7T
have used, nnncompetitioﬁ agreaments, physical security and
the like. That can be shown. And we do it at trial on the

merits, but it is a lot to show, and it is difficult in a
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real trade secvets case to show that. Tf you make me, vight
away, when T File suit, have to meet a clear and convincing
evidence standard on a motion to seal, you impose & standard
on me T would never have to meet at Eria} on the merits. ¥
would never, to protect my right —-- my property vight -- and
the Supreme Court has held it is a property right ~— T could
get relief at tvial on the merits under a lesser standacd
than T could seal the records. Why don‘t T file my case?
But if T can’'t seal my vecords, you have abolished my trade
secret right because 7 can't pursue that right in court, T
T put that evidancs {n, T tlose it. T give public notica of
what my trade secret is, so I‘éan’t sue to protect my trade
secret without revealing my‘trade secret. And 1f vou have a
clear and convincing evidence standard, that is a higher
standavd then T would ever have Lo mest on mevits, and T
canft do it, and T can‘t do it right away, perhaps. That is
the concern that the intellectual property bar has ¢given us,
and that is why Lefty and 7 took the courageous stand of not
putting any standards of proof in hevre and letting you all
decide that, whether it should be preponderance of the
evidence or ci@ar and convinecing evidence, That is the other
side on that opne. We can talk about each one of these as we
go through, or we can go through -— whatsver you want to do,
Frank.

MR. MORRIS: The thing is Tom is going to
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-leave at noon, and I really would 1ike, before we starit our

debate, for us to be sure we unﬂersian& because T think there
is & ﬁr@m@n&gua amount of merit in this proposal. AaAnd I
would like, iFf you don't mind, Ffor Chuck to go shead and let
them have their dialogus énﬁ then let’s come back and make
our decision.

MR. HERRING: Tom, why don't we go through
these one by one. Do von want ﬁo‘a&d anything on cleavr and
convﬁncing?

MR. LEATHERRURY: Well, T guess my response Lo
that speciiic hypothetical or example that vou gave is that T
am not sure at the outset of a case why the trade secret is
actually being filed with the court as part of the petition.
I would think that, vou know, vou can draft around that iF
that is a problem. Wow -- and that is one reason why ourv
proposal doesn't speak to discoverv because that is where
most of the trade s&cxet fights come up =-- is 1t a trade
secyet or is not,

MR. BERRING: VYou are exactly right. The big
pfoblﬁm for the trade sscvet, €olks, is 1if discovary is
included in this rule, and then all of it is going to be out
in depositious and all that. They would say, well, vou may
have motions for summary judgment, vou may have other issues
we need td regolve and yvou would have matters filaé>of racord

and it is all out on the table and vou make us have a
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standavd that is tougher than what we wonld have to meet
otherwise.

MR. LEATHRRBURY: But if it is a legitimate
trade secret, they can meet the clear and convinecing
standard. T mean J guess it j= Jjust —-

| MR. HERRING: They mayv ov may not be able to.

MRk, LFEATHERBURY: The problem has come up in
the past where things that veally avrven’'t legitimate trade
secrets have been claimed to be trade secrets, and then they.
have been sealed. And when looked at, the judge or appsliats
court has held, well, that is not & Regitimate-tra&a secret,
open up the files.

So T don't know how to get above that specific
other than to sav the vight to opsn court vecords is - a
fﬁndamentéj right that has been recognized in the common law
and in some cases in the constitution. And so it dessvves
that heightened burden of proof.

MR. HERRING: Okay, T think that is a fair
presentation of both sides. The trade secret lawyers have
one view and the media lawyvers have anothevy, and T think we
have prettyv well set it out as well as we can on that issuve.

On the nere sensitivity language —— now, this would
go under Section {(a)(il){a), T think is where you have it in
yvours, don’t you?

MR. LEATHERRBURY: Ves, but T don’'t think that
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really merits a lot of discussion now.
MR. HERRING: You want to Fforget that? All
rvight.
MR. RRANSON: Can we hear discussion on this?
MR. HERRIWG: Yes, let ﬁe go ah@ad and make

discussion on that. On his draft, if wvou will look at this

item € that we passed avound, he has goit his language added

under (a){i){a),

“jere sensitivity, embarrassment or desire to
conceal the detall of litigation is not in and of
itself a compelling nead.”

Okay, the vesason it was left out, theve ave two
reasons in the draft that we submitted to vou. HNumber one,
we felt that was kind of obvious anyway that we set out what
the four standards are, and if all yoﬁ could show jis mere
sensitivity and embavvassment, vou didn’t meet the fourv
standards.

But the bigger reason that is not in there is the
family lawvers appeared at the Commities, and they obiscted
becausé they said, Jleook, we have divorce cases where we
have ~— we e¥pose to all the world if we can’t seal the
records our agssets. .We disclose things that we did to sach
other that we prefer that nobody ever kunew because we didn’t
want to do them, and some of them are pretty embarrassing.

and it veally -- that is a factor €for at least sometimes
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embarrvassment and 3@ﬂs{ﬁivity is a 1agitima£@ factor. Tf you
jook at the child abuse case where & patient has abused a
voung child, part of that is sensitivity. We arve wovrvied
about sensitivity and ambarrassmént that that e¢hild will be
caused when they ave a young adult and €ind out that their
parent abused them sexnally ag an infant. So they say —— and
the family lawyers are really the veason that is not in
there. Theyv said vou just sheu}dn't take that, yvou shouldn't
have that completsly because some of that element,
gensitivity and emberrassment, is something vou could look at
when vou look at the othevr intevests. T think Tom came up
with thet Janguage, is not concerne& about jt. T don't think
it’adds greatly to the standavds we have ¢got anvway, the four
substantive standards of compelling need.

MR. LEATHERBURY: T think othevr psopls ave
concernaed about it because it is.a correct statement of the
law, and we tried fto gualify it by saving mere swnsiﬁivity
and in and of jtself. So we tried to answer some of those
concerns, but T think that the political vealities ave that
it probably needs to come out to please some people who are
interested and thev think that is all they may be abls to
show and, in fact, ¥ think thev could show more. T think
that in all those cases movre than meve sensitivity,
embarassment and so forth is involved, such as sexual

interest ov other things that gualify as a laegitimate
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protective intevest.

MR. HERRING: bMere sensitivity or embarassment
would never bs enough to mest the ﬂténdard anyway. ‘Sm we
have got the four crﬁtarﬁé;

MR. BRANSON: ¥ don't want to interrupt, but
couldn't yvou handle the two problems you are having with the
two sections by m@rely’acceptiﬂg trade secvets in the fivst
section and accepting Ffamily Jlaws under (g} (1) {a)?

| MR. HERRTNG: We tried, and wse have proposals
and T have got another drarft that we will circulate probably
aftter lunch that does that as to trade sscrets. And we had
dﬁscussion, and Ken is not here today, Xen Fﬁ]ﬁer, who
participataed pretty actively. But that was discussed, and it
was -- it is a legitimate way to approsch it, and we just
ultimately ended up with we don’'t want to have difﬁer@nt
rules Ffor evervbody. We ought to try to‘éd e&arythihg we can
in one rule. When vou do that, vou havs a cam@rqmia@ PTOCEsSSs
that doesn't draw it exactly. But vou are right. I mean
that is one way to go at it. The tvade secrets, though, you
are going to hear later when we get to the discussion, some
of the plaintiffs lawvers have had the view that, hey, trade
secrets have been abused. People come in énd sav "trade
secret,” and ipso facto, evervihing gets sealad, and that
shouldn't be allowed. And vou have Lo distinguish batwesen

cases where people ave suing specifically to protect a trade




& W W

o

ii
32
13
14
i5
i6
17
Jj8
19
20
21

22

23
24

25

o7

secra2t to cases whave vou have discovary and somebody savs,
hev, Rule 507 privilege. Let's not get into my trade secrais
in the discovery process. RutVW@ can talk about that
probably a Jittle more after Junch if you want. That ig -—
FOu aré vight, that is & way to go about it; Tt just got too
cunbersome when we started drawing three separate rules.

Anyway, the next point T think that Tom mentionad
deals wﬁth.th@ Tanguage of (A){1){d), and that is one of the
reguivements to show compelling unsed would be that sealing
will not restrict publfc'acceﬁﬁ to information that is
detrimental to public healih ox satety or —~- and Lefty and I
have alreadyv changed this rule so it doesn't read the wayv vou
have got it, but ieﬁ me vead 1t the Wayvit does tvaad, ths
raest of jit, "or to information that concerns the
administration of public ofﬁice ot %h@ opervation of .
government and that shows vieclation of any law or involves
misuéa of public funds for public office.”

In essense, Tom's verzion would not have the
vaguirvement that that informaticn concerning public ofifices
relates to & violation of the law. Here 5s_tbe’ratjona3e For
having that veguirement. If we simply say that 1if ths
informatjon concerns public office or public administration,
and we don’'t say that th@_information has to be negative,
just as we say if the information concerns public health it

has to be detrimental to public health, then anvitime yvou have
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got any case that in any way deals with a public office, you
can't seal & record. And our view Wéﬁ that 3if the
information is somehow negative about a ?u%tic office and
therefore the public ought to know about it, then certainiy
sealing should not be allowed.

But what we are trying to do is simply say that ¥
a case tangentialiy involves a public offlce, that shouldn’t

automatically mean you can't ever seal anything. And that is

‘+he reason for that diffevence, T have not avticulated that

as clearly as T should have, but the 5é@a‘iﬁ under ouyr draft
that there ought to be some showing that that information
reflects negatively on the office -- a violation of the law,
misuse of funds versus simply concerns the office. 1T don't
know if there is much to add on that, but that js the issue
and we can talk about that one movre later.

MR. LEATHERBHRV: Ag a practiaa} matter, 1

think that puts the trial court who is trying to make the

determination to seal or not to seal in & tough position. ITs
he going to say that that is a vieolation of law up front when
a motion to seal is filed? T think that is & hard test For a
trial court, and it is veally -- it is almost a censorship
mode. J mean we &ré talking about that anyway. - But it ds
too mich, in my view. Access to information about governﬁ@mt
should be bfoadar@

MR. BERRING: That tekes & Jittle more talking
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around. Mavbe if we can do that after lunch. 7T think the
general issue isg clear.

On protectible interests -— now, this is the
subsection under Part A, Paragravh A, and we had a Jot of
discussion in the subcommittes, lots of diffevent approaches
about whether we trv to articulate any protectible interests

or not, whether we just have a general standavd. Buit the

"Family Jaw bar, the intellectual property bar, some of thease

other concerns were suppressed. And we tried to put thess 1in
just as examples of when vou might Ffind a protectible
interest. You have'still got to show all four things up in
Paragraph A. BRut this was an attempt to Jist some of them.
Tom’'s specific comment went to (A) {2) (b} which
refers to constitutional rights and does not refer more
specitically to anything other than that. Aand his question
was well is -— F think he =aid he ig not amure if the right of
privacy is a consitutional vight ox not. In any event, ws

have taken care of right of privacy in Subsection (a), which

refers to vight of privacy. So if there is another

constitutional right that somebody can identify that ought to
be protected is veally the question.

Somebédy this morning —— we were Kicking around and
somabody said what about veligious vight? And there is &
Seattle Times v. Rhinehart case where there is a case in

which theve was a discussion of veligious rights in the
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context of a suit by a religious organization ov occult
against the media and the nmedia wanted to gel the
contributions to the religious ovganization, get discovery of
that. And there was zome discussion mavbe that indicates in
addition to tha vight of privacy, mavbe that implicates the
first amendment right to freedom of religion. 7T don't know
1f 1t doss ovr not, but there is some councern that if somebody
can really somedav articulate a legitimate constitutional
right, realizing that that iz a moving target and always has
been with our Supreme Court, that we ought to allow for its
protection. aund 1 guess part of the vespousse to Tom would be
if there aren't any, we don't need to worry about it. Tt
doesn't hurt to have it in the rule. Tf theve ars aomé that
peopie can articulate, we will a&llow them to be protected.
That 1is the veason we have it in theve and he does not.
JUSTICE DOGGRTT: Chuck, beyond that on that
particular section, did you enumevate protectible intevests

and he does not? You a&lso have in the Committee chair draft

- deleted the veference to "substantial enough to overrids.”

It is not enough even under vour drafit, is it, to just prove
bne of those protectible interests. Thevre is still a
balancing test that the court has to engage in to determine
whether that protectible inter@st is sufficient and
significant enough to override the presumption of openness.

MR. HERRING: Right in (A){1) in Tom’'s dvaft,
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he had "substantial enough to overvide” wheve we have
tovaerride.® And T think that really was just an editorial
decision that “subsantial enough to overrvide” 4idn’'t add wmuch

meaning to the word override. How do you override iFf it is

 nof substantial snough to override? But thave still is

balancing, and it is still required, and you have stilil got
to consider all €four of those factors.

Ke has language -- Tom had Janguage in bjﬁ draft
Yeoncerning all ovdevrs of any néture and all opinions made,
and the adjudicatﬁan.caseﬂ are speciFfically made public
information and shall never be sealed.” And wa left that out
because we forgot what he said.

Basically, he said that, ves, it is in the Opsua
Meetings Act. ‘Phere is some question about the application
of that, ahd we thought it was in_there and that would take
care of it. T think we can add that back in there and ¥
think we probably shoulid just to -— 1if that has besn a
problen, ané he apparently has encountered & case where it
has been.

Next we have got a provigion in a draft that would
allow for in camevra heavings. As T mentioned befove, you
give notice the public caﬁ appear, the media can appear. We
will have a notice that is postad. The clevk of the Supreme

Court will have a bulletin board or something where they post

+hese notices of motions to seal that have been filsed avound
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the state. And the idea 18 that the pubiic ov the press can
come in 3iFf thev want to oppose & motion to meal.

We have taken the position in this draft that thave
are times at the motjon’to seal hearing where it is
imaginable that vou can’t prevail on vouyr motion, you can’'t
show what vou nead to show, what vou need to protect without
revealing it, and thatvth@r@ ought to be an allowance for
in camera hearings in those situations, and those situvations
oniy, whare if you presented the evidence tha chicken has
filown. I mean the cat is out of bag. And that is the idea
of having and an in camera procesding. And ithevrs probabliy
shoulidn't be many of those. Tom is concerned that that might
lead to abuse and we will have all in camera heavings.

‘Again, that jis something where the trade secret
lawyers were concarnsd —- how do T have my heaving and prove
up my Ruje 5074pr5vi}ege or my trade secrel iFf T can’'t put on
the evidence of what mv. trade secret is without my competitov
or whoever I am concerned about sitting in there and hearing
what it is. And effectively, if T can't have an in camera
examination, if I can’t have an in camera @%esantation, ¥

have lost it, my tvade secvret is gone. 1T am not sure we dvew

. that line right, but that was the idea behind, at Jeast in

some +instances, allowing an in camera presentaition.
Anyithing else to add on that, Tom?

MR. TEATHRRBURY: Wo, T think 1 said




30
11
12
13
b3é

15

17
18
i9

20

22
23
24

25

103

everything 1 could on that.

MR, HFERRING: A3l vight. Tom had & provision
in Paragraph (B) {2} dealing with notice. ﬁnd T think, if my
notes are right, vou had & provision requiring specification
of the tvpe of vrecords to be sealed, that is, the notice
would smay the type of records to be sealed,

OQur notice provision simply says you descvibs the
cauge number of the case, the general type of case, because
in most cases where vou have a sealing, say a tvade secvets
case, most of those cases, the press isn't gcing Lo care,
most family law cases, the press isn’'it going to care. But we
waﬁt some genera) description. What we were concerned about
i8 that somsbody might validly get a saaiing ovder and then

be overturned on & technicalitv because we were concerned

- about the ambiguity of what you had to descyvibe by the type

of records to be sealed. And again, part of this goes to

whether we include discovery or not within the rule. And

Tom's version doesn't include discovery. Go ahead, Tonm.

MR. LEATHRRBURY: Well, ouvr draft is a Little
bit more specific than that. 7Tt doesn't say the type of
records, Lt savs the spscific couit recérds ought to be
sealed, which 7 think eliminates a little of that probiem of
thea pbt@ntiai ambiguity because youn just list the pleadings
o éxhjbits that vou ake seeking to =seal.

MR, HERRIWG: We weve concevuad that i1 you.
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list all the pleadings, do you have to list alil the pieadings

in vour motion if yvou are down the line in & case? What do

vou do i€ vou have ithe trade sscreis wheve you have got
ﬁoéumants and memos? What syecjficity need vou have in the
noticae? And again, the énswev to this issue vou have vaised
depends, in paft, on whetheyr we have trade secrets -~ Or
whether we have discovery in there ov not. T think it is
easier if discovery is not in and it is not such a problem.
1 think those ave the positions oun that.

Tom sajid also under (B){(2), the notice provision,
that we should have an explicit statement that the notics
shoui@ not be sealed, and we can certainly add that. Ve
thought since the notice has to be gosied publicly, 1t has to
be filed with the clerk, it has to be served on the clerk of
the Texas Supreme Court and posted publicly thers. We didn’'t
sav it shouldn‘t be sealed because we thought that pretty
well gave several public access §oin£s to the notice, and
that is why that is not in there.

| MR. LEATHERBURY: T guess 1 was movre worriad
apout a retrospective sealing of the notice after the
proceaedings had aiready been had.
MR. HERRING: Right. Next, the temporary
sealing order, and this 1is the proceduve if you don't have
time to go through the public notice and the public hearing

that would allow more ov less a TRO procedure.
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Tom's version does ndt allow for an extsnsion of
the Jj4—-day order. Rule 680, the TROyorder, basically aliows
for an extension, additional extension of 14 days, and we
simply followed that. 9he reason T think that is in Rule 680
is kind of the pragmatic veason, T suppose, we have
encountered here in Travis County where vou get TRO and then
yvou are on the docket and the court doesn’t rsach von and
sometimes vou need an @Xt&ﬂﬁﬁOﬂ,.aﬂd we Jjust thought there
ought to be the possibility of one extension 1f you run up
against a docket crunch. With respect to —— we also allow
further extensions if evervbody agrees. AaAnd Tom said, weil,
that is too broad.

¥ guess our notion was that we built protection in
here. I1f anvbody disagvess with a tempovravry ovdevr of
sealing, you can file a motion to dissolve what we &}Bow'you
to file on two davs notice. 8o therve i1s always that
pratectioﬂ'to come in an& undo ‘the temporary order seal if
somebody wants to.. But 1t is Just kind of a diffevent way to
approach it. |

MR. LEATHERBURY: Well, ¥ really do fear
confusion. If you change the hearing date that is posted
through the extensgion process, T think you are going to
possibly confuse people and shut out people who want Lo be
heard if thev can't ~- if they can't find the hearing or if

it has been put ocff. 1 also have the question about whethew
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or not yvou have to go back and veposi notice i{ you get an
extenaion and change vour hearing day.

MR. HERRING: Ouv position on that was thét TOU
shouldn't For either one of those situations, the reason
being given notice, we posted a public notice at the
courthouse, we ?osta& public notice with the Supreme Court.
1f anybody has seen it and carad about it at all, they ave
going to know about the case. And you shouldn't havé to
rvepost a notlice every time the hearing on the motion to seal
gets reset because sometimes those r@s&ttingﬁ are out of wour
control. They may be within the contvol of the court ov the
court coordinator or reasons that you can't really have any
influvence over, so shouldn’t have to keep giving notice, and
that if we gave that one wave of notices, pubiicly, locally,
filing with the clevk, filing with the Supreme Couvrt, that
would be adeguate notice. T§Ff somebody cared about the case,
they could get into it and €ind out when the heaving was.
That was the rationale.

MR. LEATHERBURY: The other thing is, the way
I read the co-chairs' draft, the extensions could be
indefinite. And; Chuck, vou said one extensicﬁ, and that is
not the way 7 read this draft. 7 could be misinterpreting
it, But I had a real concarn about no definite maximum time
period for a temporary sealing order.

MR, HERRING: 1T think vou are vight. 1T think
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wae ought to add "the order iz extended for a 1like period”
probably if we are going to have an extension @rovﬁsﬁoﬁ at
all,

MR. LEATHERRBURY: One thing that -— are vou
finished with that témporary sealing ovder?

MR. HERRING: Ves.

MR. LEATHERBURY: One thing that T neglectsed
to mention that was omitted from the co~chairs' draft the
first time T went through was the vevry tailend of Pavagvaph
{B) {3) dealing with temporary $@a35ng orders in ouyr
Attchment €. And basically what this pavt of our proposal
does is to reinforce thaﬁ,‘ ¥ a party has obtained a
témpmrary sealing ovder, he still beavs the buvrden of proof
at any hearing on the merits of establishing everything, of
establishing all prongs of a four-part test, and it is to
attempt to work around some of the eguitable arguments that
have been raised in the past that partieﬁ relied on the entry
of a temporary sealing order and so somehow ihe bvrﬁaﬁ of
proof should be lessened. That was an argument that was
raised guite effectively in the Tuttle Jones case where, of
course, in that case, the file had besen sealed for 18 months
and the parties had entered into a settlement agreement. We
won’'t have that specific problem in this case, but it is a
compelling argument. T think on the grounds of equity the

court should give more cradence to the temporary sealing
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order and somehow Lower the buvrden of pvroot as a practical
matter or in his consideration because of the entry of the
temporavry sealing vule.

MR. HFERRING: T think our position on that was
that the vule clearly states that if thecve is a tempovary
sealing order, a motion haz to be filed and then you have to
have an actual hearing, and the 5éma standard should apply
and it would be a clear voilation of the rule if the court
somehow saild, well, bscause there was eifactively a TRO
entered, it is a different standard thaﬁ LOMDOrary
injunction. That is the analogy. But that is just not
having that specific bad experience, T suppose, is tbé'rﬁaaaﬁ
we use that 1itéra1 approach.

M?, LEATHRERRURY: Yes, T think it was just ouyr
effort to be mors explicit and to anticipate some of the
problems that might come up.

MR. ABERRING: A1l right,‘next, turning to
Subparagraph (B) (4), the Ffindings provision. Tom has a
provision, T think, that vequires —- yvou have to help me
there, Tom. |

MR. LBATHERBURY: The reason for such
findings, it would veguivre tha court to explain its vreasous,
ih addition to just making the findings required by the
four—part test.

MR. HERRING: The difference is in our
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Provision 4 there it says “in ovder to seal recovds, the
court shall make specific fjn&ings ﬁémonstratfng that a
compelling need has been shown.” Aand he adds the language
and the reasons Ffor such fﬁndings;l We thought that was taken
care of in the next Subdivision 5 which has the sealing
order, and the sealing order says, in part, the sealing
provision says there that the ovder would have to include the
specific Ffindings, the conclusions of law, the time period,
et cetera. And if vou have to have in the ovder the specific
findﬁngs‘ané conclusions of Jew, T don't know how vou could
do that without having the vreasons stated. Aﬁd we just
thought it was redundant with 5, T think, is why that is not
ﬁn theve.

And then Tom has two provisions dealing with
appeal, one of them stabing @ssentiaiiy that 1t the court
doesn't make the Ffindings, the specific findings, that wiil
alwayé he reversible srvor. And that 1s just kind of, T
guess, a judgment call as to whether vou want to leave -~
whether you want to tie the hands of the appellate court 1iks
that or not. And T think that is the difference on that,

MR. MORRIS: And, Tom, why do vou say that is
jmportant? |

MR. LEATHRRBURY: It is important for the
trial courts to get in the habit with this rule of

articulating the findings and the reasons For the findings.
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T think, otherwise, yvou would see a lot of harmiess evvovr
cases. J think it is important forbprOC@&uraB and
substantive reasons. | |

MR. PHERRING: VYes, and T guess the view of the
alternative was that the rule is €aiviy clieavr and fairly
mandatory in its Eanguagé, and if the trial court didn't, the
appellate court would have to have a pretiy good reason unot
to find that was reversible error. But T can see your side
of it.

'?ou also have language that the trial court's
failure to comply with the notice of hearing veguivemenis
shall render any sealing order void and no Force and effect,
and that is basically the sams issue. The rule is mandatory,
the language is mandatory. Do you need to go on and add that
additional language saying it is void 1f they‘dom’t do it?

MR. LEATHRRRBURY: T think vou do because it is
void, not. just voidable.

MR. BERRING: And then the last point T think
yvou had was about th@ withdrawal of vecovds, and thevre 18 a
provision in ~- he has an extra Provision ¥ that savs “Wo
court rvecord shall be withdrawn from the public file except
as expressly permi tted by’specﬁfﬁc statute or rule." And 7T
am not sure why that is not in ours. 1 think somebody had
the view that vou couldn't do 3t anyway. But T don't know

that it shouidn’t bs emplicit.
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T think those ave main issues that Tom wanis o
address and speak to. We cén eith@r'éa those or T can go on
inte the other —-- dvaw the issues on discovery.

MR. MORRTS: Why don't we do these. And my
sense 18 whils we ars on this topic ovr these new savies of
topics, let's move through them and thaﬁ go to the next
problem.

MR, HERRING: Okav, that is fine. The issue
is we want to kind of hold back then our discovevry and
settlement and trade secrets, realizing the trade secrets,
whether vou put it in ouy out, has some impact, perheps, on
how vou decide some of these other issues.

MR. T/RATHERBURY: T want to make cleav fovr
evar?boﬁy that trade ﬁacrets we think would be covered in ouy
ruie. Tt is not a quastion cf either ov.

MR. HERRING: Well, ves.

MR. LEATHERBURY: Tt is just not specified.

MR. MORRITS: Tell us then how vou think trade
gecrets would be handled undgr the Locke Purneil dvatt
here, C.

MR. LFEATHERRBURY: Well, a trade secrat would
be a specific intevest which is substantial enough to
override the presumption of open court records if A, E; ¢ and
D were met,  So trades secvets, privacy right, all sorts of

protectible interests that have been recognized are subsumed
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int&rest,

MR. HERRING: Why don’t, however anybody wants
to do it, we can go back and talk mavbse aboutr the aclear and
convincing if anybody wants to talk about that. Should the
standard, assuming that yvou—all decide to adopt some rule
that remotely resembles thié, should the standard for showing
thoge four factovrs as compeiiing need be prepondevance of the
evidence or by clear and convincing evidence. And again, the
main objaétors Lo ¢lear and convincing evideance wsve fhe
trade secret lawvers who said we don't ever have to show
that, we can’t show it vight away, and that is‘too mich of &
burden and, in Fact, argued that it would be unconstitutional
because vou will take away from us by vour cule our vight to
protect our property intereast.

CHATRMAN SOULES: #We can take that in two
steps., First of all, should we have a standard articulated
in the rule at ail, and then if we ave going to have ons,
preponderance of the evidence or clear and convincing or what
have vou.

| ?s‘theré anvone who feels that there should be no
standard articulated hevea?

MR. SPIVEY: That is a good starting poinit.
Let’s talk about this.

MR. BRANSON: Let me ask this: dMavbe we could
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put this in péYSpéﬁtive and get a feel for the Committas. T,
for one, would vote to substitute the Locke Purneil proposal
for the joint co~cﬁair proposal 1n toto, and you might get -
enough votes in the beginning that we could safely pull back
somg time that we weve géing to use that we could use in some
areas if there is a majority of votes for that proposal.

So T would move that if it would bs appropriate at
this time, perhaps as a time~saving method.

MR. MORRIS: Ave vou talking about to work off
of?

MR. BRANSON: VYes.

ME. MORRIS: Because we arse going to have some
more work to do, Frank.

MR. BRANGON: I_un&@rstaﬂd we have got to desl
with settlements, we have got to deal with trade 3@cyéts and
those other aveas, but T move §e~use the Locke Purnell
proposal as the base as opposed to the co-chajrs' proposal.

MR. MORRTS: T second that.

CHATRMAN SOULES: OQOkay, that has been moved

| and seconded. Any discussion.

JUSTICE HECHT: Secondad by the co-chair?

MR. MORRTS: We both gave each other the rvight
to crawfish.

MR. HRERRING: T think we both did crawfish on

a 1ot of it. I don‘t think it makes a whole lot of
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differencs, this discussion, because 1 think we ave going to
have to come back and confront all of these issues anyway.
but we are still going to have to talk about the buvrden of

proof, whether you want clear and convincing or whether you

. want by & prepondevance of the evidence.

MR. BRANSON: Would vou be acceptable to that,
Chuck, then, if we Just substituted the Locke Purnell as the
baé@?

MR. HERRING: For discussion @ur?osas,‘it,
doesn’t make any difference because they ave awfully cios%.
But T think we still peed to address and at least vote or not
vote on the individual provisions. Thevrs ave a few changes T
would make in the Locke Purnell just as a matter of
congistency, but 1 really don't cave which one we have for
discussicﬁ purposes. I don't think it makes any difference.

JUSTICE PREPLES: Could T ask lefty why he
gigned off on a proposal he is willing to withdraw.

MR. MORRTS: Chuck and 1 had the specific
undekatanding we wanted to put something out before the
Committee but that we could then -— we are not in concreis oun
any of it, and ¥ think after hearing this this morning that
there will be fewevr changss madse in Tiocke Purngll than thare
will in the co-chair draft, and it wjij sinpliifyv what we are
trying to do. That is my whole reason in doing it bscause we

are going to get to the same place probabﬁy_anyway, but T
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think Frank may be vight that that wiill get us theve without
as many amendments.

MR. FERRING: T don't have any problem with
that. The idea of the co-chaiv’'s drafit was that W@ Ltook
NDavid Perrv's draft end NDavid Chamb@rﬁain‘s draft and the
wwcke Purnell dvaft and tried tb put them all together aund
get as nmuch concensus as we could and deal with some of those
issues we are going to have to deal with anyway to go back to
that draft.

CHATRMAN SOULES: Anymore discussion on
wnethser we stavrt with thé Locke Purnell dfaft? How ﬁany in
favor of starting with Locke Purnell draft? Hoid yvour hands
up, please. Okay, those opposed? OCkay. hLet me —— T bettsy
count, T think. I think it is Ffor the Locke Purnell draft,
but let me just see them again. Those to start with the
Locke Purnell draft please show yvour hands. That is Tab .
One, two, three, fTour, five, six, seven, eight, aine, 10.

Okay, those who want to start with the Committes
dvaftt. Ous, two, thres, fauf, five, Bix, seven, eighit, nine,
Okay. How many didn't vote?

Okav, well, we will start with ~- T guess, we will
start with Locke Purnell draft. Tﬁat is 10 to nine.

SUSTiCE HECHT: Following in the {ine
tradition of the court itself. |

CHATRMAN SOUNLES: It 1is almost a five/four
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vatio, isn’t it. Okay, we arve staviing with ths materials

behind Tab €. And the book, if you have the book, aﬁé i¥

not, T think that that was also passed out, Right?

MR. HERRING: Jt is Jabeled C on the bottom in
the little handout tﬁat we sent out.

CHATRMAN SOQULES: - Sent by Locke Purnell
12/26/89, 4:12 p.m. Dvaft 12/26/8%. 1TIs that it, Tow?

MR. DAVIS: VYes.

CHATRMAN SOULES: Okay, starting with that
guastion, is cleear and con#inaing the proper standard.

First -— T guess first should we have a standavd arvticuiated.
How many Feel that we shou)& have a standard articulated?

MR. SPIVEY: T didn't vote bacausa T
haven't -—- T have got -—- T think we ought to discuss Ffirst of
all whether we want either of these programs. T have got
some real serious concern sbout that.

CHATRMAN SOULES: Well, T think we ave --
Broadus, that is going -- I think.that is going teo put & lot
of baggage on the time,

MR. HERRING: I think ji iz a legitimate
guestion. You know, we spent a long time listening te a lot
of different views and the Code 53 c¢lear we have got to do
something and, cveally, ouvr goal -— that wouid be my goal --
ig just to get samethiﬁg bafore vou so0 vou could startc

working with it and i¥ you want to --
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WR. WORRTS: The hegislature directed the
Supreme Court.

MR. HRRRING: VYes, the Legjs}ature'éjrect@d
the Supreme Court iﬁ rhat Sesction 32.0L0 on Page 792 of the

materiais, it is said “The Supreme Court shall adopt rules

' establishing guidelines for courts to use in determining

whether in the interest of justice the rééoyéa in a civii
case, including settlements, should be sealied.” The Suprems
Court ~—= |

CHATRMAN SOULES: That is why Senator Glasgow
sent Marty over havre today to be suvre we do ourvjob,

Okay, let's get on with it. We have gdt to do this

and so let’svgo on with it. How many just as a tasi -

MR. MORRTYS: May T make a steatement?

CHATRMAW SQULESx Yes, sSiv.

MR. MORRY¥S: When Chuck and ¥ did our

discussions, it doesn’'t matter which draft yvou ave on, T msan

T think it is very, very strongly we need to tell thesme trial

courts out avound the state whether or not ths burden on the
litigant is preponderance of the evidence or ciear and
convinceing.

CHATRMAN SOULES: 7 think a strong vote is
going to sustain that.

MR, MORRIS: Wo matter how we go. T mean 7 am

-

not taking a position which one vight now. T tThink that i€
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the Supreme Court is qoiﬁg to come down to vule, we must set
a burden of proof.
CHATRMAN SOQULES: How many agree? Show by

hands. All right, vou won that without opposition. ALl

. right, which ig it, clear and convincing or preponderance of

the evidence? I guess whoe wants to speak to that?

MR. NORSBAKEG: Does clear and convincing mean
that yvou have to establish a pavticular fact by showing that
it is highly probable rather than just probable? Ts that the
difference betwesen prepondsrance and clear and convincing? T
think that is the difference.

MR. BFRRING: Tom s still here. Why don't
vou speak to that? That iz vour language.

MR. LREATHERBURY: 1T ¢an’t vemembevr the exact
definition. 7Tt started am a mental health case --—

JUSTICH PEEPLES: Tt is a strong belief in
the -— |

MR. DORSANEO: T am opposed to 3t for that
reason because that is what it is.

MR. O'QUITNN: %What? You are opposed for Wﬁat
reason’?

MR. DORSANKO: I am opposed to having the
burden on somebody to show that the sxistence or nonexistence
of something is highly probable rather than Jjust probable

baecause T don’'t Kknow whether it ends up being particulaviy
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meaningful on one hand, and on the other hand, it 1is
something that is so &t varisnce with our standard procedures
that it is proceduralily difficult to handie 1it.

CHATRMAN SOULES: Rusty.

MR. McMATNS: W®Well, in addition, the -- whevre
clear and convincing has materiglized in the law before, vou
ave dealing with a specific thing. This attempts to put the
burden on all of the factors and a?} kinds of tﬁﬁngs, each of
them having to be established by clear and conviﬁcing as

opposed —— which really being done is a weighing process

>

‘anyway. And 1t doesn’t even put clear and convincing on the

- weighing factor, which is reallyv, T think, what he was trving

to accomplish, but it actually puts it on proof of elements,
which s I don‘t think that there really jis any aspect of our
1éw that reguivres eadh'of the elements at thaﬁ lavel. 1Tt is
the uvlitimate issue thabt vou are talking about must be clear
and convincing. &nd thait bothers me in tevmns of multiplying
the burden manvioid.

Secondly, the court has held previously that clear
and convincing is merely a legal speaciss of factual
sufficiency complaints anyway with regards to when vou are
talking about at an appsallate level.

MR, SPIVEY: If wyou don‘'t heave cligar and
conviancing, how ave vou ever going to have revarsible evror

in every case? If vou will just put that cliear and
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convinaeing in there, 1 guarahte@ you we will vevevrse every
case,

MR. DORSANFO: Well, that is a point.

MR. SPTVRY: 1Isn't that vight?

MR. McMATNS: Who knows? WNow, the other, from
a procadural standpoint.

MR. GAQUTNN: RBroadus, Rusty doesn’t want to
take a position until he sees who hives him.

MR@:McMATWS: Tt depends on who has got the
monay .

MR. O'QUINN: Pa;éon me, Iwuke, T shouldn't
have interrupted. 1 couldn’t vrasstvain myseif.

CHATRMAN SOULES: A1) right, other discussion?
John O Quinn.

MR, O'QUINM: OQkay, T gﬁesﬁ my concern is just
kind cfia fundamental one. T don't get involved in these
very much, but T just think ihe preponderance of the evidence
rale works, and it seems like to me just reading this, T am
also impressed by the apparent argument of trade secrets
there is that somehow ii seens like they ave put in the
procedural backwards, it is unfair to them. T haven't heayd
a solution to that problem vet. While T nave not got any
personal interest in the outcome of that because 7 don't
handie those kind of caﬁés, th@y seem to make a legitimate

point to me.
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Secondly, the guy trying to get an ovder sees me,
has to jump through about 14 dﬁffer@ht hoops here. Tt is
really havd to get one. Everything has to outweigh |
everything else, and then you stack on top of that that he
has got to do it in a cleavr and convincing manner. And maybe
this is more of a visceral reaction than a logical reaction.
Tt seems like Lo me you ars just building a walil this guy
can't get over very orten. And is that good publiic poliicy?
18 that what we want hers? AaAve we making it too tough to get
one and we are writing this rule such that it is tel)ing
trial judges yau‘shouldn't give§0ne of those tﬁings ever
almost. And maybe that is what we want, mavbe that is what
the law should be. T doun’t practice in thare. T doun't
understaﬂd it.

MR. LFATHERBURY: That is the Jaw.

MR. O'QUINN: T am just telling you the way 1
read this thing, if 7 were & trial judge jOOkiﬂg at this
rule, T would say it is going to be veal tough fov anyvbody to
get a sealing order. He is going to have to do & lot ~- his

burden of proof sounds to me almost like a criminal case.

Fverything has to outweigh everything and has to be dope in &

clear and convincing mannsr.
CHATRMAN SOUNLRES: John Collins.
MR. COLLINS: Under the ¢urr@nt rule,

166 (b) {5) on protective orders, results of discovery can be
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sealed now only €or good cause shown. That is the standard
that exists now. And it seems to me if we don't have clear
and convineing in there, then we ave eliminating good cause
reguirement, in essence, and saying you can Jjust come in and
by prepondevance of the evidence ovevrcoms the public’s vight

to know what is in a court file. And we are protecting a

‘heightened public intevest, it ssems to me, and T think that

that is the necessity for the c¢lear and cpnvincing standard
here, 1 don’'t think we ought to have just mevs
preponderance. That is my own opinion.

CHATRMAN SOULES: = #rank Branson.

MR. BRANSON: Would it be appropriate fcr‘th@
trade secvret 1awyersynow to add the &xcéption for the trads
secret lawvers on clear and convincing?

| CHATRMAN SOUNLES: T don't kuow., That is a
very complicated guestion.

MR . %RAWSOW: Pavdon?

CHATRMAN SOULES: That guestion has a lot
of == that is a very comyisx guestion.

MR. BRANSON: W%Well, T understood Chuck to say
earlier the major problem with using clear and convineing in
the initial paragraph were the trade secret problems. Now,
I see trade secreté misused in attempis to gei sealing ovdsvs
on & regular hasisbwhere anything that the manufacturer

doasn’t like in a2 product is & trade secvret. A&nd so T don’t
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have any problem puttiag it in ciear and convincing. T do
think if we are going to treat the trade secrets specificaily
as vou all do in yvour dvaft, we need to put a definition of
what & trade secret would be so that we could cut out -—-

MR . HERRING& Hell, vou vaised two‘or three
points there. The trade secrets come up in two contexts in
the stuff we saw before the Committes. One is the products
case. VYou sue somebody, vou want their engineering drawings,
and they say “trade s@ﬁr@t?“,an& 1t ends up being
confidential and seaied.

The other is where trade secret forms a baﬂis‘far
an affirmative claim for relief and it js realily a trade
secraets case and somebody is tvrying to protect it. We do
have a version that 7 don't even want to take out because it
is so cumbersome that tries to identify that categovry of
cases and treat it completely different}y, and we can do
thatQ And that is a Wéy to handle the intellectual property
lawyvers.

TF vou will Jook, if vou still have your noteboolk,
if you will look under Tab T you will see some very |
bocipherous objections by intellectual property bar who T
promise vou will just come out of their seats if we have
clear and convincing fOr trade secrets. They think it is
unconstitutional because we have got right now undsr the iaw

to protect it and we can do it trial on merits but we can't
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do it ==

CHATRMAN SOULES: lLet me try and handle it
this wav: 1If we decide pfepond&vanﬂe of the svidence is the
right test, we don't have to deal Qith‘the gueation that you
raised. 8o let's go ahead and mavbe fivst get to that poiunt
whether the concensus is preponderance of the evidence or
clear and convineing.

Any further discussion on those standards? Anyons
have anything else to sayv about that? Okay, how many feel
that clear and convincing is the proper standard? All right;
that is one, two, three, four, éive, six, seven., hLei me
count them again. I saw hands go up agsin. T8 yvour hand up,
Lefty? One, two, thfe@, four, five, s1ix, seven, eight.

Those who feel a prepondarance of the evidence is
the proper standavrd show by hands, please. One, two, thrae,
four,Afive,,ij, seven, eight, nine, 10, ﬁﬁ, 12, CQOkay,
prepondevance of the evidencs will be the standavd. What is
the next éuastion, next objection?

MR. MORRTS: Then you ave in (a) (1} {a)} down
thpf@, the wording on meravséﬂsﬁtivjty, @mbarrassment; or
dasive to conceal the details of litigation. Tsn’t that
where we are now?

¥MR. HERRING: We can go ther@~if you want,
That is fine. I don’'t think thers is any problem vealily with

taking that out, jis there, though maybe Frank had a different
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view on it.
MR. BRANSOM: Ves, T have & problem. Most of

the time when 1 sse r@cor&s'attempting to be sealed, 1f I

understand right, the bLocke Purnell propozal in that regard

48, in Taect, the law now. And most of the timseS, those ave

the onlyv reasons that T ses proposed to the court to seaal
fecorﬁs@ So if the law is they shouldn’'t be sealed fovr those
reasons, then T think it is time we told the trial courts.

| MR, HERRING: T don't think 1t makes a whole
Jot of difference having that language in or out. The
veasons that we avticulated to have it out wers the family
Ea@ bar who said those are elements that we do consider. Vou
still, 17 vou show meve ssnsitivity ov smbavvassment, you
don't get a smealing order. You have got to meet all Four
prongs, and T don’t think 1t is impovrtant, pwobabiy; oneg way
or the other, and ¥ think.that was Tom's feeling as well when
he put it in. 7T just don’'t think that is a big one.

MR. BRANSON: Could we solve their problem by
putting sensitivity alone or embarassment alone?

MR. HERRING: 7T think we say that, Mere
sensitivity, embarrvassment ov desive to conceal the details
i not in and of itself & compelling need. So ¥ thimk’th&t
is done.

MR. BRANSON: Unless there is some compailing

argument for taking it out, wheun you put that in, you veally
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solve a Lot of problems the courts are dealing, at least the
cases T am down arguing against sealing orders,
CHATRMAN SOULES: DNoes anyone want to advocate

the omission of the words after the semicolon in {a){i){a)?

CA1TL vight, it is unanimous then thait stay in.

JUSTICR PREPLRES: What protects the child
ébusa victim 1f that lLanguage -~ k

MR. RRANSON: 7Tt savs that that stending alone
is not a reason. |

JUSTICE PREPLES: What is the harm to him
other than em%arrassment, et,éef@ra?

MR. LOW: Phyéica}, emotional harm, not just
embarassment .

MR. SPIVEY: hamage to revputation.

MR. BRANSON: Damage to the psrson of that
individvel which is more than mere embarrassment.

MR HﬁRKT%Gt Wall, the €family law boavd also
iook@d at -- and T don'‘t sayv you ought to do it or not do
E wouid‘alao look at the divowc&‘eases where you have Lhe
right of priveaecy, they would claim, impiicated with respect
to their financial dealings that come out in the course of
the case and they, T guass, sometimes seal that. And they
would say that is all that is is really embavvassment aad
sénsitjvity on our part. You know, vou get intéf T guess,

semantic arguments of whether it is bad ov whether it is the
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fight of privacy. This vérsion has delsted the vight of
privacy protection, so we will havento address that.

MR. BRANSOW: Chuck, aren’'t vou saying that
embarrassment can be enocugh iFf it iz coupled with {(b), (¢}
and (d) anyway?

MR. HERRING: No.

CHATRMAN SOULES: T don’'t undevstand the
sengitivity, that word being used. Sensitivity to W%at? T
mean isn’'t that‘really what we ave all talking about
sensitivity to trade secrets, sensitivity to chiid abuse.
Can't we say —-- T guess where T am getfing at is a suggestion
that we consi@er dropping thé word sensitivity and =say “mare
embacvrassment or desirve to concgal the details of litigation”
is not enough. But sengitivity to a problem that reguires
proi@ction islwhat this is all about, and T think s@nsitivity
iz & bad word to have.

MR. TINDALL: Mere desire to conceal is not
enough .

CHATRWAN SOULES: Pardon?

MR. TINDALL: WHere desive to conceal the
details of ljitigation is not enough, but there could
certainly be a veason that you would not want to bse
embarrassed in &5vorce work. T mean peopﬁeé‘ tax returns are
in the file, any instances bf spousal fighting.

MR. RRANSON: Let me ask this: Could we
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handle the problem 1f we saild "except in’matters iavolving —-
in juvenile courts or domestic ke?atioms matters® and just
add that?

MR. SPIVAY: That iz not enough because vou
hava civil vrape cases of a lot éﬁ arsas where you do have
embarrassmnant, but it rises.to the point that it ought to be
protecied.

MR. BRANSOWN: What if you said domestic
relation matters, juvenile mattevs ovr serxual -~ allegations
of‘sexua} mi sconduct.

CHATRMAN SOULES:* Frank, it runs on and on.
if we did that in a Jot of these public hearings then
somebody comes up with anothér one and sonebody comes up with
another one and sconer or Jater all vou have got is a general
rule that has got so many patches on it that it veally
doesn“t speak very well any longer. Jsn't that what came up
in the hearings, Taeity?. Ovar.thr@e Gays yvou Jjust couldn’t
make an exception. Once you started making exceptions, they
were -—-

MR. MORRIS: That is why we didn't put in that
other draft, |

MR. BRANSON: Leave it in and just that is the
way to go.

CHA?R%A% SOULES:  Anyone have anvithing else to

sav about thosse words "weve sensitivity, ambavvassment, ov
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dasire to conceal details of litigation is not in and of
itself a compelling néa&“? John O‘Qﬁiﬂnw

MR, O'QUINN: This may be move of a guestion
than a comment. T sounds to me like what ¥ am hearing —w\?
kind of dirvect this towavrds lawvers like Harcty Tindail. @his
extra sentence that has been put in this one versus the draft
that our subcommities canme u@ with ruans the visk of
preventing needed sealing orders in femily Jaw cases, and if
that is so, T think we ought to be sensitive to that problem.
And T want to vote aéajnstfthat sentence if that is truve.
What do vou smay, Haryry?

WR. TINDALL: There will be many, many times
members of this coom, this Committes, will bs thtough a
painful divorce and want their records sealed. You are not

hurting the public by sealing thoss vecovrds. Theve is uo

compelling reason. RBut if you put that in there and say,

*Judge, it 18 very ém%arras&ing to my client to have all
these public records open forwinspaction,“ T would urge us to
take it out and go with Lefty’s drafi on that issue.

MR. MORRIS: Well, }et'm@ spealk to that,
Frank. You know, T joined with vou on going with this Locke
Purnell thing while ago because T really, mavbe wrongly.
thought it was going to save us some time today. But T think
that in the interest of family Jaw and little kids and things

of that nature, this wording should bs taken out. The judges
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can then balance what they want to.

MR. BRANSOW: Lefty, We}}, here is what
bothers me. Ti 18 also embarvrassing to Ford Hotor Company
that they produced & daengererous gas tank. %mﬁ 3t im very
s&néitive to them. And mevaely bacause i embavvasses them‘
and is sengitive to them doesn'‘t mean that that should be
sealad or that anvthing dealing with that case shouid be
5@é}a§, Rvervone in the room is sensitive to the Familiy
lLawyavs’ prabiemg But whv not exclude them and the Jjuvenlles
lawyers from that and let everyone alse prove what they are
vequired to under the vemainder of the Act befove they ¢aun
have something sealed?

MR. MORRIS: Well, let me make plain that my
intent in'r@moving that word would not be for some
sensitivity that is not a personal sensitivity.

MR. BRANSON: 7T hear time after time
manufacturers an&_@eop1e Who are repressenting phvsicians in
medical negligence suits attempting to get orders sealed
merely because what has come out in discovery is sensitive orvr
embarrassment in the manner in which they kii?@&, injured or
maimaed the victim.  And T don’t think that should be
appropriate. JFf that is the only reason they are asking to
have {t sealed, T think the court needs to b@'told that is
inadeguate.

CHATRMAN SOULFS: Buddy Low.
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MR. LOW: One other avea T have had probisus
in, T have been in some law partnerships that -- and mayvbe T
can do some tvicky th{ngs there which T don’t think wouid
serve, vou know, where the parties have maybe dons sémething
that would be more than embavrvassment, contributions and
things like that. ¥ just have personal Feelings about it. 7
don't kﬁow that they ought to be protected. But having been
involved in them, it_coulé get resl personal. I could see &
lot of those things.

CHATRMAN SOULES: Steve McConnico.

MR. MCCONNICO: Doesn’t Section {4} of
{a) (1) {(d) take care of Frank's conce?n; though, because we
are not going to seal 1t 1if in any way‘it 18 detvimental to
public health or safety, end if it iz a Ford Pinto casme, it
is not going to be sealed because it deals. with safety.

CHATRMAN SOUNLRES: Join C'Quinn.

MR. O'QUTNN: 7 Llike Steve’'s comment, bui ths
problem I have got, Steve, and 7 had already circled that to
discuss when we got to it, the phrassology "informaiion
getrimental.® T don't understand what that means. It sounds
to‘mevawkwaré and sublject to a misunderstanding. The court
cannot restrict the public's access to information that is
detrimental.

MR. HERRING: If we propose the change bealow

in that rule, it probably should say something like
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finformation concerning matters detvrimental.”
MR, O'QUINN: ‘That would help inmprove that.
MR. SPARKS {SAYW AWGELO): 1In other words, i€

we have got some good, advantageous Iinformation from the

- public, we hide that fxom them.

MR. HERRING: We sure c&n‘t‘ﬁiﬂe the other.

CHATRMAN SOULES: #Well, iet’s -- okay, ave we
ready to veote in or out omn this language? Gkay, those who
feel that this last material after the semicolon in {1} {(a)
should be in, please raise your hands. One, two, t%r@&,
four, €ive, si%, ssven. Out? How many feel 1t should b@

out? One, two, three, four, five, six, seven, eight, nine,

10, 11, 12. 12 to seven. It is out.

Okay, let's go now to {d). What if you inserted
after information ”é@ncerning matters velated to public
health or safetbty® insiead'of detrimental.

MR. O'QUINN: That is better.

MR. EDGAR: Repeat that, please.

CHATRMAK SOULES: All vight, in {4} i? would
say "“sealing will not restrict public access to information®
~-= insert this -~ “concerning matiers velated” and mirike
detrimental so it would read “eoncerning matters related to
pubiic h=alth or safety ovr to th&‘administration of publiic
office or the operation of government.”

MR. MeMATINS: Well, avguably, 1 suppose, any




L

Ut

~d

10

il

13
14
15
16
17
18

products case would be velated, woulda't 147

CgA?R%AN SOULES: Could be.

MR. SPARKS: (RI, PASO): Any medical
malpractice.

CHATRMAN SOULES: A3l right.

MR . Hﬁﬁkiﬂ62 and that was fthe veason why
before theyv had the detrimental and they -— the proposaﬁ ?his
moxrning to include é@triméntal relative to administration of
public office. And it is just a question of which way you go
on that.

CHATRMAN SOULRES: ' PHow many Feel —-- T guess ¥

- am going to say one is neutral. T it is velated to pubiic

safety, it is neutral or detrimental.

MR. BRANSOW: Say related to ov detrimenal.
What is wrong with making it both?

MR. O'QUINN: 1Tt is awkward. Tt is confusing.

CHATRMAN SOUIRS: DNon't need it. Tt i=s
redundaat. |

Okay, how many think only detrimental information

should be restricted from sealing and how many think should
be jﬁst any information, okay? How many detrimental only?

MR. O'QUINN: That the information in and of
the has to be detrimental?

MR. HERRING: You mean information concerning

mattersg —--—
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CHATRMAY SQULES: The wav it is right konow is

~what we are voting Ffor. Those in Ffavor of (d) the way it is

‘written right now.

MR. HRERRING: WNo, what we talked about was
information concerning m&tt@rs that ave detvimental. 1f vou
are going to do d@%rim@ntéi, T think John's point is wall
taken. Tt would have to be phrased like that.

The first alternative would be to have detrimental
in there, and the language would bhe tn_infowmation concarning
matters that are detvimental.

CHATRMAN SOULES: @ A1l right, how many want it

limited to that right there what Chuck just said? Fold your

 hands up, please. One, two, three, four, five, siw. And how

many think it should be information concerning matters
related to public healith or safety ov to the administvation
of public office? One, two, three, Ffour, five, six, seven,
eight, nine, 10, 1%, 12, 13. Okay, by a vote of 13 to six,
{&d) would read “sealing will pot restrict public access to
information concerning matters related to public heaith ov
safety or to the aéministration of public office or the
operation of governmemte“
“ Next objective then in this is what?

MR. MORRIS: 'The nexnt thiﬁg wonid be whethev

or not to add -—- we are goﬁng to govwith Tom's issues while

he i3 still heve s0 that 1if something comes up he Can answsy
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them.

CHATRMAN SOULES: WasAthare something about
the balancing tests that he differsd with vou about?

MR. HERRING: Mavbe we ought to wait and cone
back to that 1at@v, but the version that we had had the
protectible interests specified, identifving some of those,
That was adopting David Percey’s dratt and David Chamberlain’s
&raft in trving to come up with the list of some jtems to
address the concerns in the child abuse case and the tvrads
secrets case and then the other constjitutional right case.

CHATRMAN SOUNLES: * Tom, tell us what yvou would
like to have us address next to the issue since you are on a
short string hevre travel-wise.

MR. LFEATHERBURY: T really think one of the
masﬁ important things is tewpovavry sealing ovders and the
appeal provision.

CHATRMAN SOQULES: Okay, and the temporary

«
i

sealing, Tom, if we gave the court the latituds of one

extra —-- T understand vour concerns about the notice. But

- dust as a matter of fLiming, 1f we followed 630 and said

34 dayé plus another Ji4 days but no more, and we amended that
rule back iﬁ "84 to say that, spécificaliy, that no move than
one extension may be granted unless subsequent extensions are
unopposed, That, to me, would mean opposed by anvone who 1is

permitted to attend one of these hearings, not just the
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parties. 680, of course, is limited to the pavties. But if
we had that, is that, time-wise, something that vou Feel
could be worked with?

MR. LEATHERBURY: T think it is. T think that
the addition of the two-~day dissoclution provisian,'
dissolution on two dava is %aa3ly important to keep in there
it any extensions ave granted. And you might want to taik
about whether vou repost notice or that sort of thing on a
shortened time frame. But one of myv major concerns was the
indefiniteness of it rather than just one extension and then
a subsidiary agr&@maﬁt which continues with agresment. But
Oné extension would be preferable to the way the co-chairs'
draft is and it wmight solve some objections wade by the tvial
courc.

JUSTTICE NDOGEETT: Was vour lapguage one
extension only. |

CHATRMAN SCULES: Ves, Jjust like we have in

680, Judge.

MR. MORRIS: Since this is your draft we are
working off on now, %hat would vou make of that paragrapﬁ?

JUSTICE DOGGETT: Unless successive extensions
are opposed, that is a problem of concevn.

CHATRMAN SOULES: T just asked him about that,
and he indicated, of course, the persons who could oppose

could be anv person who has an interest in the hearing,
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inciuding the newspaper or anvbody who showed up €or that

0

hearing, but not limited just to pafté@s& Of course, 680 3
limited to partie$; But we broaden this vule so that the
public, in general, has standing. And Q@ might aven say by
the paviies or any other participants.

Would you Tike io have the unopposged aspect of that
"unless further extsngions are unopposad by & pavriy ovr any
other participant®?

MR. LEATHRRRBURY: That Wouid be preferable. T
hear some discussion and vou might wani to ask for otherv
views ébout the logistical problem of havfng a hearing posted
for a ceviain time when nounparties are‘going to attend, and
the parties reaily might not know who is going it attend =so
they can‘t give them effective notice, T foveses that as a
real problem. You have got reporters going From Austin to
Dallas ov citizens going from Austin to Datllas. They get up
there, the hearing has been postponed and knocked off
14 davs and youiare adding to citizens’' costs of -- for the
convenience of parties.

JUSTTCE DOGGETT: This whole temporary mealing
section waes added as & compromise. Tt was not in the
original hLocke Purnell draft to try to meet this.

MR. LEA%HERRURY: Phat is right. So T guess T
am going back. T am not sure that any @xteasion whan vou

have got public rights involved and when there is no
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practical way to ¢give notice to thosse members of the pubiic
who might receive the original notﬁée* Any extension would
be very cumbersome and buvdsnsome and veally unaccepiable.
CHATRMAN SOULES: T don't have any position to
advocate on this. T do have some sensitiviity to how we ave
writing these rules because of‘being involved in the process
like so many of us have for so long. #e got judgss - we got
judges down in DeWitt County. Thew are not even there all

the time. We get a judge in DeWitt County, a eviminal judge

one or two weeks & month, a c¢ivil Jjudge, what those crimineald

judges don‘t take care of and dispose of if the ériminaim
docket breaks down and they want to stay around and hang
around a couple of daysv it gets looked at about ounce a
mbnth» There won't @V@ﬁ‘b@ & judge in DeWitt County,
pvcbably may not be in 14 days. Thevre ave just 1ogisticai
problems in some areas of actually having é contested hearidg
on a i&~day'fuse@ Tt is dust vivrtually impossible withoui, T
mean, really shaking a lot of trees with district judges to -
get over here and do this, and that judge may, on that iﬁﬁh
day, have a crucial crﬁmjﬂal trial underwav and he is the
only ju&gea 80 to have no flex in & 14~dav fuse, T am not
sure that will work out in the country. And again, we are
writing these rules fovr every county in Texas, okay.

MR. SPARKS ({SAN ANGELO): Call before you show

1.
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CHATIRMAN SOULES: The second point is once a
case has been set, once a matter has been sel, evervbody who
18 going to participate in that hearing has got to watch the

docket. Tt can get reset on the'judg@‘s notion oy on &

- party’'s motion. We 1live with that in every context of the

trial practice, and T don‘t know why we -—— T mean axplain to
me why ~- 1 vealize that the pubiic iz being invited move to
particﬁpata>here than maybe ever before, but why accommodate
them like no one has ever been accommodated befora not to

bave to keep up with the setting and know whether to come or

not because that is what —- thati is the way the thing works

now. Do we need an exception?

| MR . LEATHERRUR?: Yes, T guess it really is ——
the good argvment f cen think of is that it is the public and
they mayvy bs unsophisticated, and that is the whole puvrpose of
this rule is to open things up and allow citizens and their
vepresentative, the nmadia, to find out move about what goes
on at the courthouss. And T Just foreszee a lot of Jogistical
problems and some abuse, really, getting vight up to a
hearing time and you mee there fs some opposition to the
sealing theve from out in the general public, and just
getting an extension or bumping the heariﬁg, So that is the
counterveiling abuse tﬁat T see.

CAATRMAN SOULFS: Rroadus.

MR. SPIVEY: The veporiers ha#@ all the ink
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and all the paper anvhow, and 1f a judge abuses him, he is
going see it in the newspaper.

MR. DORSANEO: Fowvget who the public really

MR. BPIVEY: T am not saying that the public
isn’t entiil@d to mors coasideration pechaps than lawvers,
but this is & practical reality we have to deal with. We
can’t forecast what a judge’s problems ave going io ba., As
pointed out to Sam, vou know, what if T get sick? This
doesn’t providse fov that.

CHATIRMAN SOULES: | Tom says_what if she has a
baby.

MR. SPARKS (SAN ANGﬁLb): She better have it
in 14 days.

MR. SPIVRY: We might be getting a littlie bit
altruistic Lo try to~rém@éy all the 1lis of society raither
thaﬂ adéreséing_ve?y speci fic p?Ob?ﬂMﬁ that we ars mendasted,
and T undevstand weve mandated to addvess. But T think we
ought to b@ a little bit hesitant to take on more than meets
common sense. That just doesn’'t meet the common sense test
to me.

CHATRMAN SOULES: Any other discussion? A1}
right. Is the concensus that we stay vigid 14 days? How
many sav rigid 14 days? HNe hands up. How nany 14 davs plus

one exteunsion, no more, unless they ave unopposed by the

I




[FAIE S

~ Oy B

o

i0

11

12

i3

14

ib

ie

17

i8

19

20

a1

22

N
(£

24

25

parties or any pariticipaat?

MR. RAGLAND: T have a guestion about that.

CHATRMAN SOULES: Okay, Tom Ragland.

MR. RAGLAND: We skipped over here, and this
is causing me some concern here. When you are talking about
in one glac@ where they are a participant and then the other
place where they ave an iﬁtarvenor, T guess the problem is
someone participating in my hearing, and T can't get a grip
on them, vou know, the court can’'t get a grip on them othev
than holding them 55 contenpt.

CHATRMAN SOULE,:';Tﬁ@ intervenors would bhe
parties, wouldn't they, =so we only Jjust say unless they are
unopposead.

MR. RAGLAND: Come in at the last minute and
say, "Jdudge, we ﬁan’t a continuance. We ave a paviicipant in
this hearing and we want a continuance. We are not prepared
for this hearing.”

MR. BRANSON: You are talking interliopers now
not --

CHRATRMAN SOULRS: All right, let me restate
it. How many would approve 14 days plus ons extension only
for up.to an acdditional 14 davs, no Furthar extensions unless
they avre unopposed. See hands on that. Oune, two, three,
four, five, six, seven, eight, 30, 33, 32, 33, 313, 15, 16,

17. That is a majovrity. Those who feasl othevwiss? ALl
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right, it i® unanimous then.

WR. SPARKS (SAN ANGRLO): Juke, are you saying
theve that yvou ave goinglio track the TRO Ruls 680,

CHAIRMAN SOUL%$§ Fxactly. Caﬁ you-~all write
that in? |

MR. HFRRING: Po we want to go 14 days. Locke
Purnell has 1i5.

Cﬁ%?RﬁA% SOULFES: Fourteen.

MR. HRERRING: ALl right.

CHATRMAN SOULES: Because that way they
usnally fall on weekends.

MR. SPARKS (SAN’ENGELO)ﬁ TRO, =mame rule.

MR. HERRING: T will do some languags on that.

CHATRMAN SOULRS: What else, Tom? We want to
take wvour concerns while vou are heve.

MR. LEATHFRBURY: We probably want to discuss

the in camera heaving provisions aud the appeal provisious.

CHATRMAN SOULRS: Which First?

MR. TRATHRRBURY: Tt doesu’'t matter to me.
The appeal standards may be easier to talk about than the
i1 camevra neavring. '

CHATRMAN SOULES: Okay, Jet's take those,

MR. LEATHRRBURY: And T am veferring to the
last twe sentences of our (b) on Page 4 of the draft of the

26th which stavts "Upon anvy such appeal.”
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JUSTICR DOGGRETT: That is just a question as
to whether that should be deleted?

MR . %EATH%R%ﬂRY: Right.

MR. MORRIS: That was not in the co-chairs’
draftt. The last two sentences over on Page 4 baginning with
“Upon . ©

CHATRMAN SOULES: Has anvone done any research
to see if == the jurisdiction for interlocutory appeals is
gtatutory, idsn't it.

MS. CARISON: DNoesn't the constitution =say
only final judgment eicapt as permiitted by law?

CHATRMAN SOUNLES: Yes. Rusty, the (&)
provides Ffor ﬁntar?ocutory appeal. Can that be done other
than bv statute? T wmsan the jurisdiction of the appeilate
courts -—

MR. DORSANEQO: We Jjust 4id it this morning.

MR. MCMAINS: What they have attempitad to do
is define this order as a final judgment and thereby just
kind of moving right through the legislative participation in
deciding that interlocutory appeal. That is’th@ machanism,
Now, whether that works, T den’t know. T mean [ -—

‘ MR. HBRRING: W®Well, somebody -- Tom, it is

your language -- but somebody in heve outfitted changes a

couple of times. ¥ don't know where it cane from.

MR. LRATHRRBURY: Yes, it was changaed fo this
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to address that problem that we ave talking about and to
include that definition in the rule because that was the best
Way and pbssibly the omlvaay we could provide for the
appellate rights that need to be in here.

MR. RBDGAR: T don't see ses how we can say
that this is a Ffinal judgement when it is not a Final
judgnment . Tt doesn't dispose of all the issues on all the
parties. T &on‘t care what 3t savs, it doesn‘t do it. BAnd
it seems to me that thé only appropriate vemedy wonld be oneg
of mandamus. Aﬁd we have got a mandamus remedy, and then we
have a further question about thfher or not we could state
that this shall be prima Ffacie abuse of discretion or
something like that in ovder to give the court mandanus
juriéﬁictéon& But T don't think that we can Jjust =may this is
a final appeal of judgment. Tt is not.

MR. SPARKS: (FIL. PASO): Actually, vou are
saying it is a separate and independent final judgment to the
Ffinal judgment.

MR. BDGAR: VYes, that is just wrong.

MR. BRANSON: And at the sane time giving
continuing jurisdiction.

MR . BRRRING: Yeéf the idea there came from
the -— if vou will Jook at the Texas cases, the medlia gets
clobbered and beat unp agatnst the head every time becauss

they Ffind out about it afterwards. And that is part of what
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they ave tyvving to addvess theve,

WR. EPGAR: T don't have any problem with them
trving to address 1f. T think it is a good point.

¥MR. HERRING: T am not sure vou c¢an do it here.

MR. BDGAR: Couldn’'t you consider a mandamus
praﬁeeéihg rather than tryving to go the Final Jjudgment route?
T am‘directing my qguestion to the script --

MR.LETHERBURY: T mean we sure could. That
was not the path that we chose to Lake b@caus@ of the desive
for, possibly, Ffor appellate review. And we were not
insensitive to the concerns you ars talking about, and T
think they are goéd concerng to talk about.

MR. EDGAR: The Couvrt certainly gives
sufficient review to discovery orders. T don't kﬁow what

would prevent them from ¢giving that same veview to these

orders.

'CHATRMﬁw SOULES: Apparently, once the 0?&6?
is rendered, rather than take the discretionary mandamus -- T
“think it is discretionary mandamus -—- to get into court, they

want an intsriocutory appeal. But they want it onvappeal
standards rather than mandanmus standards so there Ss a
mandatory jurisdiction in the appellate court so the
appellate court has to review it. And that jis really -~ T an
SOTTY.

JUSTICHE BRCET:  But, vou know, as Jong as wa
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are dealing with fiction, all you have veally douns is
reguired thét the sealing order be mevered From the main
action so that it comes, so then it can be appsalsd. 11t is
sort of a_con&t?uétive mandatory severance. 8o wé are not
really rvunning up against’the statute of the coanstituition.

MR, MoMATNS: Well, the problem is, though, it
do@sn’t do any good to severe it bacause they have continuing
jurisdiction over it. 7 mean the whole thrust of the rule is
to give continuing jurisdiction to go back fo ths trial
court. |

MR. LOW: Rut the timeliness are mandatory,

and 1f he doesn’t do them or something, T mean so mandanus is

not just a discretionaryv-type thing, it is not drawn to be

discretionary with a trial judge. These things say must.
Amé g0 even under the mandamus rules vou are Jooking at the
same thing.

CHATRMAN SOULES: Do vou have & comment
Justice Hecht ovr Justice Doggett?

JUSTICRE BRCHT: Well, it sounds like to me you
have fewer problems if you do it by mandamus. Buit T don’t
sea the stan&ard is any &ifferent because the fact that the
rile 18 phrased in mandatory language, this can be handled by
mandamus. The clear abuse of discretion jis onlv one element

of mandamus. The other element is refusal to execute a

mandatory duty. So it looks like to me you are there either
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way. The ounly groéeduvai nicsty is you have got a motion fo
Jeave the file, but T don't know that that makes a whole lot
of difference. That allows the tvrial judges to have
continuing Jurisdiction in the event of appeal.

MR. EDGAR: Tf the appellate couvrit dossn’t
abide by that, you can rest sssured the wmedia will call that
to the public’s atf@ntiong |

CHATRMAN SOULES: Justice Noggett, how do you
feel on that point? Do vou have any fseling about it?

JUSTICE DOGERETT: Tt just ends up at the same
place either way .

MR. LEATHRRPBURY: Well, certeinly, as to
nonparties, a sealing ovder would ke fine. And T am not surs
you want to get into drawing those distinctionm. AL Jeamt ¥
can ses that possibility. You also have -~- vou have Lwo
different sitvations usually. VYou have a sealing order that
is &ntered while ths case is ongéing. Pecple find out about
it. They get iﬁto it. ¥ think that is what vou are trying
to address, vou know, provide the mandamus vemedy for. How
about afterwards? If y#u have a continuing Jurisdiction
after Jjudgment, do vou want p@o@l@ to go mandamus then ov do
yvou want them to go by appeal?

MR. DORBANEO: #Mr. Chairman.

CHATRMAN SOULES: Rill Dor=aneo.

MR. DORSANEQ: PFrankliv, T think it would bes
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best if theve was a way Lo do the appeal bacause T t%ink in
the mandamus context we have other difficulties with mandamus
jurisdiction if they ave contested -issues of fact, and theve
has dust been ~ whole bunch of extra beaggage there that
doesn’t really £it well here. This mignt be onse of thoss

things to send back to the Legisiature kind of as a return

favor and aunthovize the veview of these ovdevs. T% would be

possible to Ffit these into Jike probate code or receivorship
or innerpleader final judgment packages 1f vou ceally wanted
to. T mean you could charact@rizé this as a Final Jjudgenment
because it disposes éf the particular issuve that is the issue
that would be the subiect of the appeal, which is basically
the probate code veceivership standard., T don’t thiank T
would use deemed language. T just would perhaps have
reference to that standavd and avticulate it. |

CHATRMAN SOULFES: Let me ask vou, of course,

' we have got to spend enough time to get this as vight as we

can. Suppose we have no special appeal provisgion in this one
and leave tﬁat studv in the bieanium upcoming. If we fesl
like there is & way to dea} with it more effectively, do it
then rather than try to write it here with another big
agenda. I mean J want té do what all vou want done as far as
this agenda 18 concevned. Buddy Low.

MR. LOW: Let me ask Rusty a question.

CHATRMANY SOULES: FRxcuse me just a second,
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Buddy. We have goﬁlaonversation going on off the recovd and
the court reporter can'‘t hear your tallk, ané iT wvou will
restate your -- |

MR. LOW: What T am asking Rusty, in federsl
courts, you know,‘you can’'t appeal things that aven’'t €inal
and so forth. Frederick v. Press holds that qgualified
immunityv, for some veamson, vou can appeail that, just that
alone. Would this be something similar to that? Fow did
they get avound that in federal court.

MR, McMATNS: The Feds slso have ~- VOu «an
appeal any interlocutory ovdevr of = judge,'and they have kind
of c¢reated --

MR. LOW: Well, that is what T am saying.

ME. MoMAINS: -- federal vights much like ths
Supreme Court created jurisdiction.

CHATRMAN SOULES: We don't have that. How
many feel that th@re'shou3d be speéjaﬁvappajiate ~= [10W mMany
fesl that we should have a special appellate rule in this --
special appellate remedy in this rule?

MR. ®BDGAR: 1In this dvaft.

CHATRMAN SOULES: At this time without
decidiﬁg wheﬁher we are going to tyy to fix that later, but
at the timeﬁ%

MR. SPARRS (SAN ANGRLO): The altermative for

trial lawyers 1is you tvy yvour case, they seal your ovder.
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You don't get the evidence. hLet’'s talk about that. You try

yvour case to the conclusion, then you appeal the point like
any other type, and then they unseal it and you go try your

case again, if the sealing weas hermful -- have T have got it

- vight?

CHATRMAN SOULRS: Tt is either that or
mandamus.,

MR. SPARKS fSAN ANGRLO} s  Trying a lawsuit is
fun, same one twice.

JUSTTCR BECHT: We are talking about having a

better issue standard bscause we want to give as much

guidance as we could to trial courts. The big issue in

Tuttle v. Jones and some other casas is how do you appeal

this. 7T think it would be helpful to have some guidance on
it.

.wa COLLTINS: What is wrong with Jeaving it
like it is now and drafting it.

MR. FEDGAR: Frankly, T would just guestion
whether or not it is valid and why sit herve and do someihing
that ﬁi)l create more problems perhaps for them to solve.

MR. COLLINS: #Well, if it is not valid, lei’s
talk about that.

MR. BRANSON: We have got two members of the
court heve that don’'t seem to —; figiags don’'t seaem to bothsy

them,
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MR. SPARKS (SAW ANGELO)}: Tt seems like to me

we passed & rule of crimipal proa@dﬁreg 7 don't know.

| MR . BORSANEO? What T wonld do is T would
perfect an appeal, and T would also do a companion maendamus.
T mean you ave making just extra paper. T would never rely
on this lenguage until somebody said it was.

MR. SPTVEY: That worriaes me that h@ sat hevs
and creates something thatfwa have got doubit about at the
tim@ of creating it, and we have alveady got a vemedy that is
adequate. We have got & mandate in the rule that says he
shall, tﬁen if he does not -- why create special rulas? Why
not just use the rules we have now?  We are making it complex
instea& ot Simplifying it.

CBATRMAN SOULES: Okay. how many Feel ~—~ how
many agres with Broadus, use the appeliate vemedies now
avaijable rather than write something new? T ask vou that,
and in a seéond 1 want to ask how manvy feel that we should
write something new.

How many feel we should leave this ?roceéur@ to
appellate remedies now available and not write something new
for them? Please show by hands. One, two, three, fourvr,
five, six, seven, eight, »nineé, 30, 13, 52, 13, 14, 15. PHow
many feel we should write something new? One, two, three,
four, five -- 15 to five, then T suppose we would just delete

{d}. "That is the conssnsus.
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MR. COLLINS: That means we ¢go up on mandanus,

right? T don't like that at all, T really don't.

IN_ CAMERS

CHATRMAN SQULES: Okav, now then we want

to the in camera -~ the point on in camera heavings.

‘feels that there should be ﬁoyin camera proceedings in

connection with heaving whether ov not to seal racords.
that right, Tonm? |
 MR. LEATHFERBURY: There is no appeaiablie
provision in our vules as dvafted in Attacﬁm&nt <.
CHATRMAN SOQULFES: And our draftsman put

provision that in certain civcumstances, T gather -~-

MR. HERRING: The provision -- and this
from the tvade secvet iawy@ts -~ would allow in camera

hearing may be conducted in camera uvpon request by any
1 fhe court finds from affidavits submitted ovr other
evidence that an open hearing would reveal the informat
which iz sought to be protscted.” The idea was only i€
could be established that if vou had the open hearing,
information that’you were teying to proitect would bes
disclosed, in that limited circumstance there would be

possibiiity of an in cameva heavriung.
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CHATRMAN SOULES: The langunage that Chuck is
reading iz on Page 798 of the materié}s, the big materiais,
and it is in {((B) (1} heavring and starts from the third line.
“The hearing may bhe conducte&'in camera upon reguest” and so
forth to the end of that sentencs.

MR. TINDALL: Chuck, if we constituted your
(B} (1), does it fit well with the locke Purnell drafi.

MR . HERRTNG; T @don't know, T didn't go back
and compare them.

MR. ADAMS: IFf it is open to the public, what
do vou do by walking back in chambers and doing this?

MR. HERRING: T am sOryv?e

MR, ADAMS: T wmean 1€ it is‘going to be open
to the public for public participants and others to
participate in i1t, what do yoﬁ do by going back in chambers?

MR. HWﬁRING: How do wvou keep the public out or
the people who show up Lo participate? 1 don’'t know the
answer to that is‘any short answer, T guess., T suppose, in
part, it would be the way vou handle in cameca procesdiogs
now with the presentation of dmcumeﬁts when you have an
adverss party. At times, you present matters to the couvrt,
at least T have had courts where the 0ther party didn't ses
the documente, cewtainiy, and T have had courts take evidence
in camera when nobody else was present but the witness or the

witness and both sidses.
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MR. ADAMS: They are all going to intevvene.
Anvbody that has got an interest that is there iFf they are
going to do it.

MR. HERRING: What 7 am saying, Gilbert, is

_that if vou submit a document in camera now fovr inspection,

the other side, even though they are a party and
participating, dossn’'t see it. What I have also experienced

is when a judge wants to hear some evidence in camera, and I

don't know if it is proper or not, but T have had judges take

the testimony back in chambers with neither attorney prasent

or with the attorney fox ouns sié@ present taking it in cameva
because it, in theory, is privileged testimony or privileged
evidence that is in issue, and T assume, assuming that is
propeyr -—-

MR. DORSANFEO: Fx parte.

MR, HBERRIWNG: Y@s, kY kind of thought 80 too,
but in any event, that is the only way mechanically T know
that it ccul& be done. So I don't have an answevr to your
guestion or a sothion to the inguiry.

CHATRMAN SOULES: Bill Dorsaneo on this
in canmera point.

MR. DORSANRO: 7T hope this is responsive, but
T think the first heaving needs, whether you are going to
decide whether to permit this secret hearing, vour ex parte

proceeding, c¢learly needs to be an open adversary heaviang. T
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am not finding that that is completely clear from this, and T
don't like usging affidavits and f don't like the suggestion
that the whole thing can be ex parvte such that the person who
is on the other side is not therea,

MR. HERRING: T undecstand.

MR. DORSANRO: That is my point asbout it. ¥
think that Barnes vs. whittington, Suprema Court opinion,
sayvs we are not supposed té do ex parte fhﬁngs and the Cods
and canons of ethics say that, and the canons of judicial
ethics say it, and they say unless there is gome really good
veason ~- and presumably, thét reason would have to be
ljitigated and determined at an open hearing.

MR. HERRIWNG: 1T think that is vight.

MR. NORSANFRO: BAnd I don't find that is
exactly clear hevre.

MR. HERRING: T don't think it is explicit
thers, |

MR . M¢MATNS@ In fact, there is not bul part
of 1t heve on the inbcamera issue,

| MR. HERRING: %he way it is set ﬁp here is on
atfidavit or othevr evidence; which T don’t think is
adaqﬁateﬁy specific to really describe how it ought to be
taken, if vou ave going to allow in camera. So T think we
wonid have to rework that anvway.

WMR. DORSANEGO: Just imagine how this would go.
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The heaving that 18 ex parte is -~

MR. HERRING: Tt is scarey.

CHATRMAN SOULES: Well, is this something that
that we need a lot of debate on? 7 don't know, Kow many
feel that the heaving to seal vecovds should prohibit any
in camera activity?

MR. HERRING: BRefore you vote on that, ¥ woulid
suggest that vou can probably address it with in camevra
iﬁspectioh of documents and the like without having the need
for an in camera heavring. 1 mean thevre is certainly a
procedure for in camera @xaminatian of documents and -—-

MR. JONES: T am thovrvoughly confused. T never
heard of an in camera hearing. A hearing jis when you get
into the couvriroem and talk, and in camera, T have always
understood, was when the judge took t%e information furnished
privately by a pavty and went and looked at it and dscided
whether somebody else ought to see Jt. Am 7 wrong about
that?

MR. BERRING: The context that it came up,
Franklin, was what if{ we have thé Dress filiing the couriroom
an&vtha parties agreed theait, well, before we have the

complete heavring, we ought to have some matevial pressnted fo

the court on the record but without the entire pubiic

present. That is one scenario. 1 am not saying we ought to

do it. T am dust saving that that js what was suggested.
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MR. JONES: You ave talking about the ones
that are at war with each other. VYou are talking about a
hearing.

MR. HERRING: T am not tryihg to make peace, T
am trying to recite what was sugg@sted; The othetr and more
&xtr@ﬁe example ig the ﬁoﬁ¢a}}ad pura}y ex parte where one
side walks into the chambers, and ﬁay%e it is on ths vecord,
but vou are not present. And T think that is even arguably
much more objectionable, if it sver is objectiounabls. But

the way jt came up was the trade secret Jawver had said,

&

look, i€ we have got to prbtedt our trade secvelt but you avse
going to make us tell ever?bo&y what 3t is, jpso Facto at the
end of the hearing, we just lost our trade secret.
| MR. NORSANFEG: Or even tell the other lawyer,

tell the othevr party vepresentative lawyer, we have Losi our
trade secret.

MR. HERRING: Th&tvﬁs the concern that
provision Waé trving te address.

%R, JONESz T guess the coicept of an
in camera hearing 18 more a public fteial,

MR. ANANMS: What vou are trying to do is have
a heaving that is conducted outside the pragancae of the
public, aren't you? Instead of saying the hearing may be
conducted in cameva, just say it can be conductad outside the

presence —- out of the public. That is what you are realily
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talking ébout, baecause ﬁh@ parties, 1f you are going to have
& hearing., you have got to have @ariiesw If vou are going to
conduct 1t where you don't want ho just distvribute it to the
whoiebworjé, then vou are going to have to have a hearing in
private.

MR. HERRING: If we allow anybody to
intervens --

MR . AbAMS: Well, an intervenor is going to be
a party. T am like Franklin. ¥ am veally confused about
having a hearing in camera.

MR. FERRING: T don't have an easy soiution to
that one, T can tell wou that it is & trade }awyefs‘
concern.

MR. McMATNS: Resically. as & practical
matter, if vou have the wherewithal to intervene, then you
are always going to be able to go --

CMR. HRRRTNG: T am soryy.

MR. WcMATNS: The rule provides standing for
any memberc of the public to +intervene, and thus, the heaving
itself, which is in cemera with the parties, well, the
intexvenors are parties. T mean, if they have a wvight to
intervene, and they do intervene, they are parities. They
have a right to be theve anyway. But T don’t think that vou
have much protection is what I am saying by putting this

stuff in theve.
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MR. HERRING: The only way T can visualize in
my own mind -- the protection, again, is by submission of
affidavits ov documents that the judge iuspscts without
others looking at them, which we do all the time in the
discovery context to see 1if a privilege is established.

MR. DORSANEQ: Shouldn't &0 affidavits.

MR. SPIVREY: How aﬁgut substituting the words
documents may be inspected ~~ “documents which are claimed to
be sensitive may be inspected in cameva.” @hat clears up
vour Eng}iéh and that really attacks the probiem.

BR. JONES: Why don't we just leave it alons.

MR. FREAR: Tt meems to me that the problem
@vclvgs arvound that €fivst porition of the fivrst ssntence
beginniﬂg-affﬁ&avit semicolon on the word records, and T
think everybo&y 18 saving pevhaps theve should be some
provision for some in camera inspections of documents but the
hearing should not be in.camera, and that clause -— those
clauses are the ones that are giving us the problem.

CHATRMAN SOULES: What i€ the the secret is
not & document? |

MR. FDGAR: Or just say or a}i the matters.

CHATRMAN SOULES: Okay,’matterﬁg Let me
see -— let me try to do this -~ T am sorryv.

JUDGE HECHT: 1t is only a document. . All we

are talking about is documents, and iFf you don't inciude
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discovery, then vou don’t nead an in cameva inspscition
because evervthing is in the court's file anyway. What is
there to ~-

MR. EBDGAR: Could it perhaps concern the
id@ntity of someone? kY mean that may natrba a document.

JUSTICE HBBECHT: For purposes of this rule, the
term court rvecords includes documents and vecords Tiled in
connection with @ﬁy m&tt@?_bafor@ any civil court. How can
you seal something that is not a vscovd?

| MR. MCCOWNICO: Luke, can T add something to

that?

¥MR. BRANSOW: The draft we avre working with
doesn’t have that prcvisidn in it._ |

CHATRMAN SOULES: VYes, Steve McConnico.
Erocuse mea. ’

MR. MeCONNICO: The problem is, T think we are
going to gét into the same problem we got into in discovery
because we are talking about documents ihat are privileged,

but to undevrstand the documents, it is necessary that you

.have testimony and some explanation.

The ounlv experience 1 have ever had in this has
been in o0il and gas cases where you have geology that is
priviieged or you ave saying this is our spacial propsriy,
and these other p@op}e'have taken it, but teo uwnderstand the

geology, you have to have a petroleum enginese ov a genlogist
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in thevre explaining it, and by having them explain 1it, vou
give away the farm. Then the other side knows what has
happenad. So I don’'t veally think we have solved our problem
by just by having someone Zookvat the documents. That is
probably true also in trade secvrets.

CHATRMAN SOULES: Well, except we are oniy
sealing vrecovds. We are not sealing.teﬁtimcnyv wé are only
s@aling e

MR. HERRING: But vou have to explain the

document. What is your trade secvet, Mr. Witness? Well, lst

‘me tell you what it is, here are the documents that support

it, but let me explain it bacause you caﬁ;t tell it 1¥ you
are a court just by Jooking at the documents, and ¥ want to
present this testimony. But 1f T present if, then éhe cat 12
out of the bag. That is the concern that there may be things
that need to be communicated other than sim@iy in the
documents thaﬁ if vou comﬁmﬂicate them the ballgame is over.

JUSTICRE DOGGETT: What procedure is Ltheve now
under the current rules to seal anybody out of a courtrdom in
that situation?

WR»V%ERRfﬁﬁi I don't know.

JUSTICTR DOGGRTT: T wouldn't want to take a
step backwards and close people out of the courtroonm.

MR. DORSAWFRO: That has been don@;

MR. SPARKS (SAN ANGRLO): Now, if we have our
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hearing and this point comas up, you file a motion for
in camera inspection that is part of the hearing itself. So
T don’ft think you need the in camera’language in theve, You

still have the right to file the motion even during this

sealing period.

MR, COLLINS: Ft is covered now under Rule
166{b) (4) on presentation of objections. A& party has got to

object concerning discoverability, and if the trial court

determines an in camera inspsaction is necessary, hs can have

it. That is already provided For in the current rule.

MR. HERRING: But that {s discovery as opposed
to sealing, which deals with nondiscovery context.

MR. COLLTNS: Hell, 1t is ﬁha same principal.
The party that jis objecting to discovery says this is work
product or this is privileged, and the judge sSEYS waell why is
it. And he says, well, under thﬁa rule, and he says, well,
let ﬁ@'look at it or T am --

MR. JONFS: What i=s the ]

gw§§ﬂ303veé where the
BTyt 8 :

judge -~ produce the documents. 1Tt is velevant and we are

1
4

going to use it in this case, and the dacumaﬁi is produced
and mavbe sven used as an exhibit Lo tvial. And vow we talk
aboﬁt an in camera hearing to decide the public eéﬁ@ﬁ, Is
thatlwhat we are talking about?

| CHATRMAN SOULRS: Okay, iet's break For Jjunch.

Let's give it 30 minutes. You can bring your sandwich back




ie
17
18
19

20

22
23

24

in hevre if vou ave not done s0 we can ¢gel on with it.

(At this time there was & Junch

vecess at 12:45, after which time the heaving continued as

Follows:}
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Afterncon Session

CHATRMAN SQUILES: 'Mhe document itself mev be

undsr seal, bul you hava still got Lo prove uader

crogs—-examination, don't vou, thet this was & communicsiion

1

Ly and fasa’i beso

disclosed and s0 Jorth.

b

t. seems o me like maybe we cean just Jesve the

piceties of how to do that in an effective way to the lawyers
and the iatellecuaal propeviy bar, aad if we }jusi pui it dowa
that the record thet they are seeking to protect';~ 85
Frankiia poiated out, yvou doa'i have ia camerva heaviogs, tave
in camera anspeciions of the records. Okay, if just the
racord caa be submittad ita camera aad aoi - bubt heavioag,
otherwise, has to be public.

The way we'wwot@ that oul was on Pagse 798 we - -
Hadlev had it broader than that. ¥Fe aiso thonght mayb% sOme
of the teaviags shouid be La camsrva, and we can discuss that
T am sure as well. But the wey, iFf yvou wanted it just to the
record, on Page 798, 1t would say "however, vecowds wmay be

» o

inspected in camera upon reguest by any varty iF Lhe court

fiads that aa opan iaspection gould reveal the itaformaiion
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which id soughi to ba probected,” aad it would only be the
i .
records then that the court would take in camera and inspect.,

4%

egtablishiag that thalt racord should be gealad, would be doaws
openly, either by affidevit shared or by teslinony 15 open

A1

court, T don'i know gneve wonether thal crsaies morve problsewus

()
o

solvaes., Comments? Tom Davis.
MR. DAVTS: T thiok Frankiio’s prvoblam i
confusing vus., T am n&w coniused.,
CHATRUAN SOUNLES: That i probably because T
am, Tom,

WR. DAVIS: Tn context, T am having trouvbis

visualizing what Rind of documents or iaformation or just

Gt

what 18 1t thst we are trying to seal 17 we are not talking
about discovery. Bvaryvbody says we are aot talkRiag about
discovery, which T smrsume means we are not eﬁim?nating what
you wmay wani Lo gel through discovery bdﬁ you are talikiag
about something eise. T have & Ba?d time visuvalizing just

EN 3
1

. ois that a lavwver s going Lo waanl Lo proleci or where

P

%

B

this would come inte play. T think it would be belpful if we

. d

understood mavbe a Litile move spec
¥ i

..

iFLeally the contegh that

»

this may arise in. ]
CHATRMAN SOULRS: Pat had a comment about
that.
MR. BREARD: Well, T bave never been expossad Lo

a lawver trying to seal something during the trial of a case.
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if you get a protective ordser, you have an in cameva
iﬂspactiony but the sealing. ac@sn‘t it come when the case is
over? |

MR. DAVIS: But of what?

MR. BEARD: As a practical matter?

MR, DAVIS: What jis it we are sealing or what
is it we avre tyving to protect if it is not discovery? That
iz where I have a problem.

CHATIRMAN SOULES: Wél], it could be the
evidénce, some ofF the evidence in the case.

MR, HERRING: We have motions forvr aummary
judgments, affidavits or attachments. That kind of thing is
what thay>ta1k about,

WR. JONRS: You mean what -

MR. HERRING: Well, befove the end of the
case, though, a summary judgment motion that has affidavits
otv exhibits attached, that is one context,

MR. DAVIS: That is not discovery.

MR, HERRING: Tt mav not be. The affidavit,
for examplie. mayv not have been produced in discovery. T
think the guestion is more ovr less difficult depending on
whether the rule applies to discovery, Whjdh T think Lefty is
saving for the end of dayv. That is a nice, Jjuicy issue.

MR. DAVIS: That is sinmpie.

MR, HERRING: Well, T figured you would think
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itlwas simple, Tom, but there might be another view on that.
'MR. DAVIS: WNot legitimate.

CHATRMAN SOULES: Where it has cowme up 1o our
practice 53 where we will file a motion and somebody will
file a rvesponse that just has scurilous matevial in 1it,
something just Ffor the purpose of prejudicing the court,
dossn’t veally have that\much to do with the lawsuit, and ws
jump right on it and try to.gat that sturfy sealed up saving
it is irrelevant and doesn’'t have aunvthing to do with the
guaestions and someboéy iz going to Ffind it and meal it up,
and they nearly alwavs do. And then they look at it and look
at it in camera snd decide whether or not 3t has to come out
and should be seen by the public, 1if 1t has any coannsction
with the caées at all. And that has happened.

MR, DAVIS: T don't see that theve is any
problem there.

CHATRMAN SOULES: W®Well, yvou rapreﬁént a party
and vou Tile a motion.

MR. DNDAVIS: %é, T mean there isn't any
quéstion about that. You avren’'t going to have the pubiliic
wanting to see that, vou are going to have the newspaper -—-—

CHATR@AN SOUTES: 1t depsads on how profile
the case is. 7This was pretty high profile.

| HMR. DAVIS: Family cases‘and divorece and, yves,

maybe that —-- T am just tryving to visualize the context in
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which it can avise. T can see fTamily adopiion and criminal
child abuse casas, things of that kind, but other -- in other
litigation, what 1s 1t other than discovery? % am just
having trouble with it.

MR. HERRING: Well, again, the trade secretis
lawyers would say it would be documents that show the trade
secrets attached to the motion.

MR. DAVIS: Where sonebody sues somebody for
infringment of a patent and then vou get into a guestion
of —-- okay, well, it is a rather Jimited situation there when
vou exciude discovexry.

CHATRMAN SOULES: This whole sealing thing is
limited. it is just veally not very widespread, except when
it does happen, it gets a Jlot of notariety. OF coursa,v
obv{ously, we have to deal with it effectively.

MR. DAVIS: T am trving to know what we ara
dealing with.

MR. BRARD: Vou are talking abéut instances
where yvou saal during the coursse of a triél. T have unever
been exposed te that.

MR. HERRING: Well, somebody -- and again, the
only one 1T know of that people come back to is trade secrets
and they -- Quincy pulled out a cite that one of the trade
secrets lawyers had given us to an ALR annotation which says

in sujits in equity to enjoin wrongful use or disclosure of
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the plaintiff’'s trade secrets, the couvits very gensevally have

- adopted the practice of taking evidence in camera where it

involved disclosure of the specific nature and details of the
plaintifft's trade secret. And there js discussion of it and
the case is going both ways all over the country on it in the
trade secret context. T don't know the others.

MR . Bﬁﬁﬁﬁz‘ 1 have déne that in camera, seal
it, |

CHATRMAN SOULES: That is Fadleyv's position,
which is broader than mine, that not only would the vrecovd be
5nspecteﬁ in camera and perhaps sealed, but glsc that the
evidence could be taken in camevra.

MR. BEARD: 7T havé“haé in camera hearing on
trade secvrets.

MR. SPARKS (SAN ANGELO): IJwmke, Jat me ask vou
something, and we ave talking about (B)(i) under heavings,
wihethey té put in thé words in camers oy nouy

CHATRMAN SOULES: That is vight.

MR. SPARKS (SaN AN@ELO); And it would seem to

me like if yvou take Tom's language, which is labelsed € in the

~handout, that doesn't have the in camera_?anguag@ ih it, vou

vput it in, vou still have the right during the hearing to

file for a protective order or te file a motion to consider
cevitain svidence in camera. You still got all ths

protections there, but the hearing jis a public hearing. That
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draft seems to be pretty good to me. But by aot maentioning
it, you are not saying you can‘t do it. Tt is just a right
that you have 1in the presentation of svidencs oY accumulated.

CHATRMAN SOULRES: Well, that may get it if we
vead the hocke Puvnell draft, Tab C, Page 2, (2)y(b)y{i)r T
gués& is thé numbér here, to be just like any other hearing
that if it should become desivable to saek some sort of an
in camera proceeding, Whataver’jt may be, do it just like you
would in any othex countext.

MR. SPARKS (SAN ANGFLO): Any other hearing
you got is what 1 am saving.

CHATRMAN SOULRS: And that our committee is

understanding i€t we ave that {2) (b) (2) about this heaving,

that doesn't preclude the court in & sealing hearing Ffrom

conducting parts of the procé@dings in camera as in any othat |
case where circumstances indicate. T meanvif that is the
concensus of this committee, we make that the legislative
historybof this, theb»maybe it is enough, mayba it ia not.

WR. SPARKS (SAN ANGRLO): T€ you are waating
to make that jegislative history. maybe I ought to rethink my
thoughts.

MR. DAVIS: You went to go down in history
corvact.

MR. JONES: 7T have never seen before ever

guoted delibesrations that this committee has ever ruled.
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CHATRMAN SOULES: Judge Speavs has written
some opinions where he goes back to these proceedings. 7T
think some others too. That just comes to to mind.

JUSTICR HECHT: Doesn't this boil down to
somebody wants to file a wmotion for summary judgment, and
they want to attach an affidavit, and the affidavit has
something in it that thev don’'t want to be discleosed., Thsy
want it sesled, and then th@y aré going to have a hearing on
it whether it is ssaled or not, and theiy problem is they
waﬁt to télj why it ig sealed, why it should be sealed. ¥
they tell too much about it, they ave going to disclose what
the contents are and it wouldn't do ény good to smeal it. IF
they don't tell snough abouit it, they may not meet their
burden of proof and it may not get sealed. But how many
times is that veallyv going to happen? 1T have a hara time
imagining when they are reaily -~

MR. HERRING: X Wouldn'tvthink it would he

very many. J¢ is a problem they expressed, and T don't do

“that full time, so I can’'t speak to how often. T wouldn't

think it would be often.

CHATRMAN SOULES: RB3JJ1 Norsaneo.

MR. NDORSANEO: Tt certainly is an entirely
different problem from this overall problem of public access

or nondisclosure to the public of information. We are just

"talking about whether or not somebody can conduct pavt of the
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proceadings without an advevsary, and when we ave talking
about this, we are just talking about to what ext@nt will

ex parte_communications with the couvrt be permitted as part
of the process of determining an issue that is at issue
between pevrsons or otherwise a&v&rsaria., To me, T can sae
how the trade mecret Jawvers would be interested in it, but ¥
don’t see how it has much to do, frankiy, with the sealing of
court records, Tt is a distinct pfob]em@ We are talking
about keeping something from your adversary because you don’'t
want them to have jt bacausé it will be damaging to vou if
they have the information, either becauss it is the sane
information that vou are trying to have determined to be
confidential, or because it is genevally something you ﬁmuld
like to keep secret.

CHATRMAN SOULES: Hadley.

MR. ENGAR: On the other hand, though, iFf you
are focusing upon the Quhiic’s -~ public¢ access to the court
records, T can see how a judge Jooking at this withoul sone
reference to an in cameva inspeciion might be disinciinaed to
conduct an in camera 5hspaction because of the pub]ic‘s right
to know, and therafora, it seems to me that pervhaps refevaeunce
to an in camera inspectjon might clerifv in the judge's nind
that he ov she has the right to conduct an in camera
inspection even though he or she may have a right to do it

under the discovery rule. But it sesms to me that this is
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something sepavate and distinct from discovery and vefsvence
to in canera should be provided.

CHATRMAN SOUNLRS: Well, vesponding to that,
again, ¥ don‘t -- T am not advocating. A way to Fix that is
just to sav "in camerva ?rac&aéingﬁ may be conducted as in
Rule 166(Db) (4)," just not get into a lot of -- we have got
discovery in camera practice going now and'ﬁome standavds
about when it is done and when it is not &0n@,'?@faraﬂce
back and try to pick that up.

MR. RRANSON: But aren't they really talking
about in camera ex parte proceadings as opposed -- T mean
ffcm something other than really Jooking at a document?

CHATRMAN SOULRES: Yes, and that happeas in
discovery, of course., The judge will listen to a witness
answear qﬁestioms and somstimes let the witness' lawyevr be
there when the witness answers guestions, but nol anyvbody
alse.

MR. BRANSON: I have never had them do that.

CHATRMAN SOULESzi T have. Okav, do we naed to

"do anything about this in camera? T guess that is really the

threshold. We have talked about, T think, most of the
considerations. Why don't we decide what we need. We want
to do anything about 1it, whether we are going to just ieave
the Locke Purnell (2){b) (1) as it is or —-

MR. MORRIS: Yow ave going to have to make one
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change ftovr sure.

CHATRMAN SOULES: AJ) right, what is that,
Letftty.

MR. MORRTS: It says “A party seeking sealting
shall havé the burden of proving compsiling nead by clear and
convincing evidence.™

" CHATRMAN SOULFES: Well, we have aliready donea
that.

MR. MORRIS: That ﬂeéﬁs to be’strick@n@

CHATRMAW SOUL%S? By a prepondavance of the
avidence.

MR. MORRIS: Well, Jet's just strike that. we

have already got this wovrded —--

CHAYRMAN SOQULES: T got you.

MR. MORRIS: We have set the burden of proot
up at the top.

CHATRMAN SOULES: Teke that sentence out.

MR. DAVIS: Luke --

CHAIRMAN SOULRS: VYes, sir.

MR. DAVITS: With ®dgar’'s thing, ona proposal
is jwst to leave it milent and let the couftﬁ aasume they
have in camera proceading which they have it in evervihing
else, or as was suggested, make a 1imj ted reference to it,
let them know they do spécificaliy have it just like they do

in other proceedings. 7T am inclined to see that T can't see
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th@ré would be any harm to at laast poiunt sut that in camera
proceedings are avallable the same as they are in Rule 166,
at least remove any doubt in anybody's mind without really
getting into the details of how they conduct it or who they
iisten to or who they don’'t listen to.

CHAIRMAN Saﬁ%ﬁsf why don't we gel a CONsSensus
on that then. AHowAmany feai that we should make vefevence in

{2) {b) (1) to the availability of in camera proceedings?

"~ okay, one, two, three, four, five, sLX, saven, eight. How

many feel that there should be no such reference? Right
to -- one, two, thres, Tour, five, six, seven, eight. Okav,
we are going to vote again. FREverybody vote this tjm@w Take
a position one way ov the other. 1t is é cuestion of we
mention in camera in (2){b) (1) O?Fnot mention in camera.

MR. MORRIS: Méy T say somsthing?

CHATRMAN SOULES: Tn the chair‘'s draft, we had
written in theve that the in cameva hearing may be aeld -~-

MR. SPARKS {(SAN ANGRLO): You have got the
whole heaving ——

MR. MORRIS: T know, héng on a minute -
reveal the information which 18 sought to be protected. T
think that that is the only place where in camera would be
appropriate.

In other words, ¥ don't think to go back to a

discovery ruls over on another vule. +hink heve we ave
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talking about sealing, and the place whersa in Cam@ra'is
appropriate here is where, as Chuck sajid eariier, vou are
going to let the cat out of bag in having the hearing.
| CHATRMAN SOULES: Do we mention in camera oy

not in this (2) (b} {(1)? Those who say we should --

MR. JOMRS: Wr. Chairman.

CHATRMAN SOULES: Yes, sirv.

MR. JONES: I think where everybody 55 having
a probilem, at least where T am baving wy problem, is this
phrase or term or whatever we want to call it of an in camers
hearing.

Now, as far as T am concerned, there aint no such

animal. I have never been to one. Many of you may have.

MR. SPARKS (SAN ANGRLO): In camers evﬁdence.

MR. JONES: There ave in camefa ingpections of
avidenée, but an in camera hearing impjias to me that vou go
hide somewhere, and I don’t know who is th@f& ov exactly what
they do, but everybody ig not there, that is for sure. and J
just don't think that we ought to be expanding that kind of
concept without knowiﬁg where we are going. T don't even
know whether it is constitutional.

CHATRUMAN SOULARS: 7T am going to teke a
consensus. ¢ was eight to aight last time. Sonebody éiﬁm*t’
vote. Fverybody please vote this time whether or not we

include anvthing in heve about the availability of in camera
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proceedings. That is the guestion. How many feal we should
inciude something in here about the availability of in camera
proceadings. Oune, twd, thres, fTour, five, six, seven, sight
nine, 10, 11 say to include it. Those opposed to it? T hope
that is not 11 again. One, tWQ, theee, four, five, six,
seven, eight, nine, 10. Okay, 11 to 10. We are goﬁhg to
mention.

MR. DORSANRO: Steve told me he votes wilh me.

CHATRMAW SOULES: A1l vight, 11 to 0. We avre
going to do it. Now lJet's try to figurerut guicklivy how to
do it so we we can g@t‘on with this.

MR. DAVIS: 7T suggest just a broad reference
that these procesdings can be held in cameva in'aacoréénca
with the practice under rulé g0 and sO0.

MR. MORRIS: Tet me wmake a suggestion. 1T was
going to say something like "documents may be reviewed in
camera upon reguest by any party if the couvrt finds that
information would be revealed which is sought to be
protected.” TIn other words, what you ave tvrying to do is
strictly Jimit to where you don't let the cat out of bag.

MR. BDGAR: Did vou use the word racord?

MR. MORRIS: I said docuﬁents.

MR. HERRING: Court recovds sought to be
sealed.

MR, MORRTIS: T came after that colon. T put
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"howaver deocuments may be veviewed.” Can you read back what
I read?

MR. DAVIS: Tt is information sought to be
sealed,

MR. HERRING: . Why don't we say the court
records sought to be sealed bscause the vule deals with court
records, whatever those are.

- MR. MORRIS: May be reviewed in camera upon
regquest by any party if the court finds thét information
won'id be w@veaied'which is sought to be protected. How about
that.

MR . ADA%S% ¥e haes already got the power to
review something in cameva. The court has got power to look
at something in camera, doesn't he, any time.

JUSTICH PW%?LES% Why not meuntion it then.

MR. MORRTS: This is & new proceeding,
Gilbert.

MR. EDGAR: Read it again, please.

MR. DAVIS: Somebody can avgue that they
didn't sav anvthing about it —-

CHATRMAN SOULES: Well, 1f somebody vaises a
privileged question at this hearing, &o&sn;t have anythjng o
do with revealing the iaformation soughit to be>prot@ct@d. it
is a privileged question, attorneyv/cijent privilege. Can the

Court in one of thaese heavings conduct in camera
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considerations of whether or not there is, in €fact, the
attorney/client privilege at risk.

| MR, JONES: That 1is vaised in privilege when
he first got past --

CHATRMAN SOULFS: This is the Ffirst time,

MR. JONRS: - getting ready to file a-suit.

CHATRMAN SOULES: This is the €irst time that
it has come up. Tsn't in cemera proceadings -——

MR, MORRTS: Tt’is not going to be the fivst
time, though, is ﬁt, Lﬁka?

PR, HERRING: It may.

CHATRMAN SOULES: I understand hypothetically
it is. T don’'t see the problem with just saying "in camera
proceedings may be conducted as provided in 366(b)(4), and
that is privilege, trade secret, and it is the same Kkinds of
problens really that we are dealing with here.

WR. ADAMS: T have got a guastion., TIs it
going to bé, in camara; is he just going to be Bockﬁngbat the
court vecovrds or .is he going to be looking at some afifidavit
the other party hadn't seen? What jis the court going to be
Looking at when we talk about in cameva?

CHATRMAN SOULES: Tt qu}& be just Jike &
discovery heaving. 1€ we go up to 166(4).

MR. ADAMS: It is nokt going to be any Jawyers

in thevre.
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CHATRMAN SOULES: iay be.
MR. ADAMS: He im going to be Jooking at

something that has been furnished to him by one side that the

- other side hadn't seen like an affidavit from an angineer or

something like that? What is going to happen 1if 1t is in
camera. ’

CHATRMAN SOﬁLESz Judges can, and they do,
conduct in cameva hearings about evevry way you can imagine,
sometimes both lawvers, sometimes no Jawyers. Som@iimas a
witness.

MR . JO%ESE How can somathing become & court
record in an in caneva pfoaaading.

CHATRMAN SOULES: Wé have voted to put in that
in cameva procﬁ@dingﬁ are available. How do we say that?
That is what is on the table rigbt now. dJoihm O'Quinn.

MR. O'QUIN®: T think we ought to say it the
way vou said it awhile ago. Do you remember what vou said?

CHATRMAN SOUL®S: T have said it two ov thres
ways, John, awhile ago.

MR. O'QUINN: Well., what T remember vou said
while ago was that the court can proceed in camera, and then
ybu reference the vule on discovery in cameva, you kanow, 1in
accordance with where that rule is, and it probably needs
some language like Lefty had been talking about, you know, 1€

rhere is some compelling need For that or however vou put it.
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If it i3 necessary in ovdevr tm'yrevent, vou know, the
disclosure of their information.

MR. MORRIS: 11t looks to ma,iikg we ave nob —-
this isn‘t a discovery procedure. ¥ think the problem is is
we are cveating a whole new procedurs or procseding in Texas,
and discovery is over here and vou will have your discovery
fighis and privilaege. fights over heve, but when 1t comes to
whether or not this is going to be sealed, it seems like the
only one thing the court at this stage 18 going to be
interested in, and that jis whether or not he doesn’t want to
let the cat out Qf bag in revi@wimgbit when daciding whethey
or not to seal it. And why wouldn't he, in this omne
instance, just reviﬁﬁ it in camera to deterwine whethev orvr
not it should be sealed in such a manner so it won't reveal
the informatiom éonght to be protected. T mean 1 think we
are mixing discovery with a sealing hearing.

| MR. SPARKS (SAN ANGENO): Tefty, when he has
his private in camera hearing aﬁd_he rules that it js=
sealed, and T don't think 1t is going to be sealed, how do 1
convince an appellate court that he abused & propondance of
evidence in sealing this because T don’'t know what weni on at
the hearing.

MR. DORSANFO: You don't know what it is.

MR. SPARKS (SaN ANGELO): T don't even know

what it is. We are getting into & problem that T think
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Frankliin points out, vou canﬁt have an in aaméra hearing.
MR. MORRIS: Says the hearing should be held
in. open court. |
CHATRHMAN SQULES: AlJ right, Jel me propose
this: “The Court may conduct in cameva proceedings where

necessary to prevent disclosure of the record sought to be

‘protect@d, or the substance of that rscord.”

JUSTICE DOGGETT: I have the same concearn asg
Franklin has about the term in camera proceedings. 1t im onse

thing to have an in camera inspection of documents, Tt is

"another thing to have a proceeding that is really an ex pavie

proceeding.

MR. HRRRING: Also, let me point out that
there isn’t going to be any such thing as in camera
proceeding if vou are going to allow anybody to intervene who
wants to because everybody bhecomes not a member of the public
but a party to the proc&@dith T would suggest we simply go
back ~- we can’'t solive that proceeding probilsm completely --
we go back to inspection of docuements, and we say "the court
may conduct an in camera inspection of th@vcouwtfrecords
sought to be sealed before ruling on the motion iIf the court
finds that such an inspection is necessary to avoid revealing
the information sought to be protected.”

JUSTICE DOGGRTT: Good proposal.

MR. JONES: Let's think ebout that a minute.
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it may be we are all fiﬁa, if vou ave going to have the court
go Jook at public records secretly and decide whether to seal
it.

MR. BERRING: In moét instances, if they are
already public vacovrds, you acre ndt going to have this cone
up.

MR. JONES: T thought that was what we were
dealing with.

MR, HERRING: This refers to court --
inspection of the court records sought to be seaied.

MR. JONES: Court records are publiic records.

MR. HRERRING: What vou are going to have -~
and yéu are right in this sense, Wrank?inQ You may have to
have vour definition of courit recovds -- and Lefty and T
talked about this -- raf@? not only to what is Ffiled but what
18 proposed to be filed, such as vour motion for summary
Judigment .

MR. SPARKS (SAN ANGELO): Or has been
exchanged but hasn’t been €iled. |

MR. HERRING: That gets into discovery. We
are going to address that later.

MR. JONFS: 7Then we are going to go to sealipg
things that arven’t sven -—-

CHATRMAN SOULES: How about this, the court

may conduct an in cameva inspection of vecovrds,
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1f anvbody h&a‘a formal proposal, let's getl it on
the ?@cdrﬁ” A1l right, how about this. “rhe court may
conduct an in camnava imspection'oﬁ records whews necessary to
prevent disclosure of r@cm?&s sought to be protected.” Now,
that has got it compressed down tO the vecord. ‘ffhat is the

only thing he can jook at in camers.

&
i

MR. DORSANEO: You still haven’t é@fin@dfwh
in camera means. |

CHATRMAN SOULES$: Tt says the onliy thing you
can do back thers 1is iqck at a racord.

MR. DORSANEO: By himself, by herself, with
one set of counsel and not the othevr counsel, with all
counseél but not the public?

MR. MORRIS: It says hearing may pe held in
opeﬁ court.

WR. RBRANSON: . With the exception of the
instance when Justice Heoht objectaed about the summary
judgment, T am trying tb think of an instance where this
would be -- 1 mean you ave teying to to sesal somathing,
presumably., the other side has a}raady gotten in discovery,
aren't vou? You ave not trying to seal it from the
adversary, you are trying to seal it from tha public. Why
aot let the adversavy back there, and why’ﬂot just give the
court the authority to conduct this hearing in his chambers

with nobody but the orxiginal participants theve?
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MR. DORSANEQ: What tha‘irade secret lLawvers
really want is an ex parte proceeding, as K»unﬁerﬁtand_ﬁﬁm
They don’'t want —- they are calling it in cameva. It means i
don't want the enemy there, and T don't think that that is
aven éonstitutiOﬂaKe

MR. BRANSON: .PRut isn't that really in
discovery, Bill? Aven’t we to a point now whe?é TOUY
oppon@nﬁ~ha$ the information?

MR. MORRTS: You probably are.

MR. HRERRING: Usually vou are, you may noit be,

MR. BRANSOW: Why hide it from him anymovre and
conduct something that sounds like star chanbers proceé&ﬁﬂg
for those of us who are litigators. Why not let original
parties go back in the court's chambers and participate in
the legal process and kesp the public out of that hearing.

JUSTICE RGQGETT:A Because they are intervenors
at this pdint, They ave pariiss, as Chuck éaié¢

MR . BRANSONz But it would solve the probiem
that we ave dealing with to not tyeat them as an intervenor
for the purposes of this hearing.

JUSTXCEvﬁﬁﬁﬁT: But the problem i1z nons of the
parties who were originally in the case may represent the
interests of the public pariiss who are ini&rvenows@

MR. BRANSOM: T see.

CHATRMAN SOULES: hefty Movrvis.
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MR. MORRIS: Well, what we ave talking about
is thet the judge may Jook at this ﬁata,.make look at these
documents and review them, Frank. The judge may look at them
nimzels, but the hearing is then going to be held in open
conrt, and at that time, he can make his ruiing. 7Tf he
decides he is going to let them be sealed, he has to do it in
such a way as to not veveal tﬁe contents. But vou can’'t stop
the judge Ffrom looking at the documents Sn camera if he wants
to, but 1 don;t think that means he goss back and has an
ex parte hearing.

MR. SPARKS (SAN ANGRIO): TFf he seals from
right there, 1T mean it is kind oi over,

¥MR. HERRING: We have in canera inspection of
documents now, whatsver that means, undev Lhe discovery
procedures. And generally, in discovery, it means you don’'t
want the other side to see it because yo# are claiming a
pri#iﬁege and the judge inspects them without the other side
being thers. And fov docwm@nt inspaction, T thiuk we ave
talking about the same thing. 4

MR. LOW: You have to describé the document,
name and dav. 7Jt is just not like you don't know what it
was. 1t just doesn’'t give you the nitty-gfitty detail, but
you can't just say this is bad ané T won't even tell what you
it is.

MR. ABRRING: “That is right.
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CHATRMAN SOUNLWS: We ﬁpaﬂt a lLong time
designing the in camera routine in 166(b){4). Tt is probably
still impevfect, but at least it has gét some guidelines in
it.

MR. BRANSON: What is the argument again
against using the previous words 1in 166(b}?

CHATRMAN SOULRS: Somebody savs this is so
different from discovery that it shouldn’t be done. T donlt
agree with that, but that is neither here nor there.

| | MR. MORRIS: We ave not in discovery. We ave
in sealing hearing.

¥ wouiﬁnﬁika’to mnove we adopt this {(R) (1) of lLocke
Purneil on the hearing with the addition that huk@ hasAjﬁst
proposed.

In other wards} that vou have everything that is in
here except the part referring to burden of proof, and then
you also put in there what Luke has just progés@eég

CHATRMAN SOULES: T will read it again if you
like. Jt says "The court may conduct an’in camera Inspaction
of records where necessavy to prevent disclosuvre of records
sought to be pratacte&@“

MR. BEARD: Fxplain this to me. VYou say that
you are going to seal fees. Now, under this practice_hera,
are you going to give a notice and have the racords down

there in the clerk‘s office, going to seal it, it is sitting
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there. Do you seal it €irst under this tem@orary o e
CHATRMAN SOULES: Here is what happens: T

file a motion, T am tvying to conduct a tvial, whatsver. Wy
adversarvam say it is in a djvoréa case -— my adversary
comes in and files a pleading with a lot of extranesous stuif
that is terribly damaging to my c¢lient but really doesn't
have anything.to do with the lawsuit. Mayvbs 1t is a past 15,
20 vears agoe jmprisommént or Serious psycha?égica3 problam
that really nobody has thodght about in & loung time. It is
very &émagiﬁg, and 7 want that sealed. That is just done for
meanness.

¥ come in, T fﬁie a motion Ffor an emergency ovder
of sealing. Aand T take those up and say look hevre, Judgs.
The judge savs fine. 7T am going to seal them on an energency
basis, post vyour notices. Evérybady shows up. The judge has
got the record, and %a put on evidence that is an event that
happened vears age, won't have anvihing to do with this case.
Tf we convince the judge of'that,‘the other side saye, well,
when did it oceour. We got to tell him whan@‘ﬁay%e the
general nature of it, not enough to disclome its contents
1ike these trade secrets peoplse ave going to have to do. And
Ffinally we get all &§na, the Judge says, well, 7 am looking
at it and T conclude that it should be sealsd pevrmanently. T
beljeve that it is not Fair to yvour ciient for this stuff to

be in the record so the public can find it. Thev arvre
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using this trial proceseding as a vehicle to cause a lot of
problems and this isg just Jeverage. Then if the press wants
to review that, thevy go to the ap@@%laté court. They can't
see what is in it. They can just say ¥ don't t%ﬁnk the
hearing was conducted right ovr what have yvou ov sevevrvbody
knows 3t is a lie, the Judge made a nistake. The appelilate
court opens it up and looks at it, and they eithsy agrves ov
disagree. That is what we are talking about.
| MR. BRAWNSON: This heaving that you are having
where you are describing the act —-

CHATRMAN SOULES: That is all open. :

MR. BRANSOW: -- but not what kind of animal
it.isﬂ The public shows up --

CHAYRMAN SOULRS: They are all in there, that
18 Yight. Exzetiy, But the animal, the fleece is still in
the envelope.

MR, MCMATNS: T8 that Jike proof ﬁn the
pudding.

MR. JONES: If ¥ were a journalist, T could
make a Llot out of‘that,

MR. LOW: There are a Jot §f defense Jawyers
that wish vou were avjournétist,

CH%TRM%W<SOUL%S: Yes, «iyr, Hadley,

MR. EDGAR: Mové the gusastion.

CHATRMAN SOULFES: Wove the guestion. Okay,
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thoge in favor say “Ave.” Opposed?

MR. JONFES: Opposed.

CHATRMAN SOUILRS: House to one. ALl vight,
that passesg house to one, as 7 understand tbe vote. |

MR , &0RRTS% Sav, Take, avrs you going to
sandwich that jnﬁﬂ this rﬁEe there where we deleted "A parliy

seeking sealing.”

ssx

CHATRMAN SOULES: Ts that all right with vou
to put it there.

MR. WORRTIS8: 7T think that jis a good place for
it.

HMR. BRARD: Lelt me ask vou one other gquestion
about proceduvre practice, You ave going to say T am going Lo
file this affidavit in connection with motion to summary
dudgment 1if vou seal it. Tf you didn’t seal 1t, T am wnot
going to file it. Is that what we do?

MR . JONES:‘ Mr. Beavrd, vou have done voted forv
that. ¥You can't go back;

MR. BEARD: T didn't say Aye, T didn't say no.

CHATRMAN SOULES: T think vou would Ffile &
motion for lsave to file a sesaled recovrd. TE the judge would
deny vour motion, vou wouldn't file it. T mean you have got
a vehicle heve for doing that.

MR. RAGLAND: Let me ask you this, Luke, in

summary Judgment context, then is the judge going to rvule on
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summary Jjudgement based 6n sealed rvecord that the opposition
hasn‘t seen?

. CHATRMAN SOULES: T don't see how they can
because that wailves every privilege. |

MR . %R%%SQ%? Sure would be hard to bhave a
controverting affidavit.

CHATRMAN SOULES: Okay, what is the next
objective? 1t is important, let’'s move on to the next item.
What is next?

MR. HERR?NG; why don't we go back and add
in —-- yun through the language that Tom and T talked about
before he left about the extension of time, the extension of
the ovrder, and that wouid be added on the tempovary sealing
order. That would be added on the top of Page 3 where it now
says the first word is “notice” and then there is a comma.
7¥ vou struck the rest of that sentence and we are proposing
to put in this "and shall expive by its terms within such
time after signing not ﬁo exceed 14 days as the court fixes,
uniess within the time so fiwed, the ovdexr fov good cause
shown is extended or unless all parties consaﬂt that it may
be extended samiéclon any such extension shall not exceed an
additional 14 davys.”

MR. MORRIS: And then the rest of the rule,

MR. HERRING: The rest of the rule would stay

the same. We would go back under the notice provisions and
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change the 15 davs to 14 days undevr that paragfaphq

MR. RDGAR: OQuestion, Chuc&, since thea
intervenors are now parties, would they also have to agree?

MR. HERRFNG: Yes. Anyone who has intervenad
could block and an extension. |

MR. DAVTS: Tt is kind of useless, isp't it?

MR. SPARKS (SﬁN’ANGRLO)ﬁ Nb, FOu gét an
additional 314 davs.

WR. DAVIS: If anvbody can block it.

MR. BRANSON: Are these intervenors formal
intervenors? HWave they got Lo fii@_@%eadin@s in
intervention. |

MR. DAVTS: Here ¥ am, T came all the way From
out of town, T wanit this hearé. 1 am not going Lo agvee to
any extension.

MR. BERRING: We already voted.

MR. SPARKS (SAN ANGELO): IJ§ vou get the
14 days without any agreement, the couri can give you an
additional 14 days. To get anything past that, vou have to
have an agresemsant,

JUSTICR HRECHT: Let's take a vote.

CHATRMAN SOUNLES: ALL vight, that is vight out
of 680, Chuck? Ts this paralle} to 6807

MR. KERRTNGz 1t pavaliels 680, but the way it

works, vou can only get one extension and it has got to be
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for good cause ovr sverybody agrees. 1€ anyvbody disagrvees,
you can't get an extension.

MR. S?ARWS {8AN ANGEIOQ): 7That is not what we
voted Ffor earlier. WHe vat@é on eariier tracking temnporeary
restraining order Rule &80.

MR . %ﬁRRIﬁG? T understood we were oniy going
to do one, allow one extension.

CHATRMAN SBOULES: 7That is what 680 mays.

MR. SPARKS (SAN ANGELO): You get something
past the original 14 days 3f there is no objection from any
party. That is what TROs sav.

MR . RRANSON: Sam, he iz saving thease
intervenors ave now the pavties.

MR. SPARKS (SAN ANGELO): That is right, and
they can ceviainly stop anything past the 14 davs. T
understand that.

CHATRMAN BOULER: Let's see, does this sel the

MR. JONES: ~Extension automatically.
MR. HERRING: You don't think that is what it

was? That is what Tom and J.uﬂderstoo&,

MR. SPARKS (SAN ANGELO): T asked Luks
specifically is he tracking Rule 680 on TROs because we have
judges that get sick. You have got to have the fivst 14 days

ypon the court's order and just having & newspaper man come




10
it
12
13
14
i5
16
17
3.8
19
20
23
22
23

%4

in an&'say no, I want to hear it today.

’ﬁﬁ, HERRING: That was my original pasjtjon,
but Tom didn't feel vou should automatically get it, and I
understood this is what we went to and this js what he
understood as weil., 1 dom’t cave eitherAwayb He ave just
trying termbody whatever the grbu@ wants to do.

.CHRTRMEN'SOUhﬁsé “Heve is what -~ if you use
680 after the word “notice," it would read and “and shall
expire by 1ts tevrms after signing, not ta'exee@é 14 dayvs, and
shall @ﬁpire by its terme not to exceed 14 davs after signing
as the court fixes, unless within the time 50 fixed the orderv
for good cause shown jis extended for a like period or uniess
2 party gets to them, the ordei as dirvected consents that it
may be extended for & Jonger period. The reason for the

extension shall be enterved of vecord. Wo move than one

. extension may be granted unless subsequent extensions are

unopposaed.” That is all the language of 680. Can we just
use that?

MR. HERRING: 7hat is fine with me.

CHATRMAN SOULES: 1 know what it means.

MR. SPARKS (SAN ANGELO):  That is what we
votaed oun.

MR. HERRING: Tom understood it was something
different, and it was his language, but 71 will bs glad to go

with that. 1 prefer that.
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MR. SPARKS {(8ay ANGENRO): T thought we had the
finslities of Jife pointed out here. dJust make it where you
have to.

CHATRMAN BOULES: Okav, all in favor say
"Ave." Opposad? It is uﬁanimousa

¥MR. FDEAR: ILwke, 680 iz savs For good cause
is extended unless the pavty against whom the ovdevr is
&irecﬁaé consents. Do you mean any party congents?

Cﬁﬁ?RN&W SOUNLES: Hold on dust a second. Let
me see where that is. OQOkay.

MR. BEDGAR: You have to c¢hange that. You just
can't just literally adopt 680.

CWAIRMAN‘SOULES: a1l vight, that is vight.
*Uniess all parties congent,® I guess.

MR. BDGAR: "Unless all pattiés consent that
it may be extended for a longer period." And that then would
parallel 680. |

CHATRMAN SOULES: ‘“Unless the parties congent

“that it may be extended fov a longevr period.”

MR. BDGAR: Unless “all" parties.

CHAERMAW SOULES: 0kay,vthank you., L
appreciate vour watching over me there. Okay, what js next?

MR. TINDALL: Yook, T have ~— are we down tTo
noticve? On notice, T notice that the nmotion must be posted

at a place whers your open mestings law reguives postings.
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Tn my county, that would be difficult. The county

administration building is totally separate from the
courthouse, and T would suggest that either YOQ post it over
there if you'wanﬁ to. I think yvou have to get a Jock and key
from those who can get access to the glass bulletin boavd,
and it is very awkward to do that, or they could post at the
eniwanc& to the courtyoom. VYou have been through that iséu&?
MR. ﬁﬁRRKNG: The problem we got into with the
commitiee was which couvtroom, if yvou have got 13 couvrtvooms.
You couid post it on the for@c3osure pboard, but in some
gities now we have gobt thousands of foreclosures. An idea

was this would be the cleanest other readily availabie

Calternative that psople could find to post it. And they will

have to make arrangements locally in some areas to allow it,
but that is the best we can come up with. You also, of
course, have to File it with the Supreme Cou?trc]arkg

MR. BISHOP: What‘ié the purposs of seading
ﬁoiice to the Supreme Court clerk aﬂ&’postiﬂg it at the
Supvreme Court? |

MR. HPERRING: The idea was that ths media,

wmost of the which have Austin offices, would be able to find

out if there is sealing going on. There were alternative
proposals such as that there would be a 1ist filed with the
Supreme Court and you would have to send out notice at vour

own expense to everybody on the 1ist, and that was viewsd o
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be inmpractical.

JUSTICE NOGGETT: And so the court could have
an idea of how extensive a probliem th&# is and how.aft@n it
is ocecurring. These are golng to specify the type of case s0
we will have the tabulation from the clierk on that. Tt may
not be something to keep permanently in the rule, but T think
it i8 a good, again, to give us an iﬂ@a»of how extensive --

MR. PINDALIL: 'Et seems LO me vou are upping
the ante. T know in my divorce practics befors a client is
going to readily march into saa?jng records, T have got to
tell them we have to send it to the Supreme Couvrt of Texas
and they are going to publish it there.  FRvery newspaper in
the state is going to see it. We have got to take it up in
OpeEn maétiﬁgs, Fhat vou up the ante so much thalt you have
dastrovad any real opportunity for -- should T cali it
discrete sealing'of records in a divorce.

MR, HERRING: T think that was the inteat,
really., behind this provision.

MR. TINNALL: That ix in & c¢hild abuse case,
we have got to send it to the Supreme Court, got to post &
pubiic meeting law. T mean I just think that --

MR. EDGAR: But, Harry, that is 6n3y if vou
éeek to seal something. T mean, otherwise, you don’t. You
don't have to do it in every case.

MR. TINDALL: #®o, T am saving vou have got a
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divorce case wheve lots of confidentiail information has bhsen
out. Tt is there, sworn inventory, the divorce decree that
is vevry detailed on their asseis, andvthﬁn the client sayvs,
hevy, 55 there some way J can keep this Ffrom public scrutiny?
Yes, but we have got to go post it over at the county
commissioners’' office, we have got to mail it to the Supreme
Court. I just think that‘that 18 vevry unreasonable fov
matters that don't have some bearing on public interest
litigation.

MR. LOW: Would that include & situation Jike
T am talking about, = @awtn@rﬁhipa The agresment —— they
want to se&l, both parties do. They agree to it. Fven i7
they agvee to 1t, ave they still going to have to file alil
thig stuff? |

CHATRHAN SQULES: We are going to get -~ ip &
1ittle while, we ave going to get to some movs sewious’siufﬁt
net anvmore more sarioué mavbe thean this, but T mean there is
a whole nother dose of this. Whensver we decide whethew ov
not discovery is going to ba under these ganme ruleg -—--

discovery not filed —— bsacause discovery that is filed is

already under this rule, and whether or not sestitlement

agreements not filed are going to be under this rvule. Ws
have got to get to those two points later.
MR. T0W: This 1s not discovery. You agves,

CHATRMAN SOULES: Tt is a settlement
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MR, LOWz» This will be a document that is the
whole basis of the lawsuit, and both -- and neithev side
wants anybody else to know about what this partnership was,
and thev will agres that vou could file it and seal it, it
would be referred to, parties would have copies and so forth
and 1t would be 6n racovd, vou know, even before it was
introduced as an exhibit. Tt iz not something vou have to
have discovery. Both sides have it, and they éan’t seal that
unless they —-

CHATRMAN SOULBES: No, absolutely nolt. That is
what this does, not uniess you post it in Austin and whevevey
else it is.

¥R, TINDALL: Are you open to amendments or
suggestious ftor changes?

CHATIRMAN SOULES: T don't know.: T mean -

MR. %ERQTNG: T have besn foveclosed. You can
propose winatever -—- _ . |

MR. FDGAR: While Farry is mulling that
over --

MR. ANAMS: That is going fo jincrease
arbitration.

MR. FDGAR: T‘pr@sum@ that this is intended to
be 2 simaitaneous traunsmission to the Suprenme Couvrt bscause T

can see parties delaving -~ it doesn't sayv anvihing about
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| "when that has to be £iled with the Supreme Court. Tt just

*gays “shall be Filed.®

CHATRMAN SOULRS: FRadley, help ma’fﬁnd the
Janguage that we need to Fix.

MR. BDGAR: At the bottom of (b)(2).

MR, COLLINS: It savs immediately after
posting such notice, Hadlsy, than vou have got to fils with
the c¢lerk of the court ahé_wjth the Suprema Court clerk.

MR. FDGAR: a1l vight, all right.

CHATRMAN SOULESi} Okav, where aYﬁ we NoOwW,
Leftv? What is newnt?

| | MR. MORRIS: Well, on notice, but Chuck said
he mentioned 1t. The only change we had in thave was change
that 15 days to J4. DNDid you get that?

CHATRMAN SOULES: What line is that?

MR. MORRTS: 7Tt is down there in the body
about six lines, seven lines up. 1t says "posted at least”
-- it has 15 and we are changing it to -- “i4 days prior to
the heaving.” “The written motion in support of ths sealing
recquest shall be fileda . . . ©

CHATRMAY SOULES: I got yéu, thank vou.

MR. MORRIS: Okay, that needs to be changed.

CHATRMAN SOULES: Okay, wheat ié the nexwt one.,

MR. COLLINS: 7T have one more gquestion about

the verv last sentence -—-
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CHATRMAN SOULES: Joha Collins.

MR. COLLINS: -—- of (b){(2). *The notice shall
not be sealad, be maintained and remain open to public
iﬂspaciiona“ Thaet is at the office of the Suprenme Caurt

clerk. T8 that correct? If T wanted to oo see the notices

that have been filed, ig thalt where T go?

MR. HERRING: That is actually --

MR. TINMDAII:  The notice at the courthouse. T
vead that, John --

MR. COLLINS: T don‘t know. I¥s that -- that
is both of them?

MR. HERRING: The way it provides is that when
vOou @oét yvour notice with the local cl@rk,‘you have fto file a
verified copy of that notice. Sé is -~ that js going to be
in yvour file -- verified copy in the file -~ and then you ave
going to have a copvy at the Supreme Court. Both of those
would remain open. |

MR. COLLINS: Will the Supreme Court clerk,
though, have a book or ledger or somesthing, X aséume, that
has that-in there?

CHATRMAN SOULRS: When dogs it sav that the
notice is to be €iled?

MR. HERRING: “Tmmediately after posting such
notice, the moving pariy shall file a vevified copy of the

posted notice with the clerk of the court.,” et cetersa.
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CHATRMAN SOUTKS: Okay. Wow, 1% this is going

to remain open to publiic inmpection, let me ask Justice

Doggett, doas the Suprems Court plan to keep thaese fovrevar ov

do you mean to just have it open Ffor public inspection in the

court wheve the case is pending?

JUSTTCE DOGGRTT: Well, I gusss it is going to

be, until this rule is changed, it is going to be kept
indefinitely, Jjust lik@ ouyr other records are kept
indefinitelym

Cﬁ%fRﬁ%N SOULES: Both places?

JUSTICHE DOGGRTT: ,Tha§ iéw?ight.

MR. HRERRING: VYes, the media was concerned
that they want to go back and study, you Kknow, malpractice
cases or something and they can't Ffind the records and they
don’'t know what has been sealed, |

JUSTICF NOGGRTY: Thousands of these instead
of a few of these, after a year ovr two, we come back and

change the rules.

CHATRMAN SOULES: T just wanted to be sure

- that T understood it, we want it both places.

JUSTICE DOGGETT: There is a debate about
whether this is such an extensive practice that it deserves
attention at all, o tﬁ@ converse, whether it happans 80 much
when doing anything will interfere. ¥We ave going to find

out.
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CHATRMAN SOUT®S: Okay, what 18 next?

MR. RAGLAND: T have é quastion.

CHATRMAN SOULES: Tom Ragiand.

me RAGLAND: Stii?Ahaving Drobl emns
i&@ntiﬁying in my mind how ona of these hearings is going to
take place, who the players are. Jf the TV station gets wind
of a sealing hearing, may they show up and juét sit and
listen or may they show up and put on testimony or must they
first be intervenors and put on testimony?

CHATRMAN SOULRS: They can do twoe out of those

three things. Thev can't do the middle one. They can show

'up and sit and listen. Anvbodv can. They can intervene and

participate in the hearing, but they can’t just show up and
start participating Qit%ont intervention.

MR. RAGLAND: They have to bhe aﬁ intervenor
pefore thev can get up aﬂé‘maka a gtat@m@nt or evidence of
that soxt? |

CHATRMAN SOULRS: ‘They have got to commit
themselves by inter@ention as a party to this matter so that
they are before the court as a party For this matter.

MR. RAGLAWD: #Well, as T undevstand the
concept here, that makes this intervention a matter of right.

CHATRMAN SOUNLES: Yes, 1t is.

MR. RAGLAND: We mav need to jook at Rule 60

because that doesn’'t measure up to Rule 60, intervention
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ruie,
- CHAIRMAN SOULRES: That is with leave of the
court, isn't it?

MR. RAGLAND: Yes, where the existing parties
have a vight to oppose it and have them kicked out.

MR. McMATNS: VYou can always intervene, but
vou don’'t ﬁav& & right to stav.

MR. RAGLAND: That is not what T understand
this to mean.

MR. McMATNS: T am talking about the ordinary
ruief You can intervene, but yvou just may.be subjsct io
heing stricken.

CHATRMAN SOULES: Nobodyv can get stricken
under this vrule.

MR. McMATINS: That is & problem. ¥ou have a
rule that expressiy authovizes intevveuntion.

MR. BEDGAR: Under Rule 60, the court can oniy
strike you if you domn’t have some justiciable intevest, and
it seems to me that what we have &one under this rule is to
create justiciable intervest. 8o T don't think that is a
problen.

CHAIRMAN SOULES: What is next?

MR, MORRIS: Chuck and T were talking thai we
don't have any problem over here on Page 3 with snyihing in

4, which is findings, or 5, which is sealing ovder, ovr {(a},
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which is contiauing jurisdiction. You have alrveady dsait

~with (&), and over in (e}, which is on'?age 4, If there is

no problem with that, then we ave just going to wmove ithat
that be adopted, 3Ff need be. We weren't sure whether we had
already ade?t@d everything uniess it is specificaliy removed,
oy whather Wa’need to make & record on it.

MR. HERRING: We had some differences in those
provisions in our draft, but in our minds, they are not
sufficisntly significant to take the time to talk about them.
If somebody else wants to talk about something in those
provisions, that is €ine.

MR. MORRIS: Tf you want us to move the
adoption, we will do {t@

CHATRMAN SOULRES: I dé, exca@t the Chair needs
to note on record that we mav be coming back to vevisit the
guestion of appeal after Rusty and Bill work on it some.

MR. TINDALL: TIs somebody on notice? 1T am
concarn@é.about notice.

MR. SPARKS (SAN ANGELO): T have another
guestion, too.

CEATRMAN SﬁU%ES: iat's move -

MR. MORRIS: As Far as the housekeeping, what
we are doing hevre, since you have already dsalt with appeal,
we are just moving that Paragraph 4, Paragraph No. 5 and then

{¢), which is continuing jurisdiction, and (e} ovevr on
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Page 4, be adopted as wfitteﬂo

MR. EDGAR: OQuestion, continuing Jurisdiction,
is it intended that once this rvule is adopted that‘a party
would have the right to go back and look at sesaied docunents
which weve S@alﬁd prior to the adoption of this wruie?

MR. HERRING: 7he other wayv to phrase that is
whether someon@ could iﬁt@rvane to try to modify that. Tis
that what vou nean or do yvou mean -——

MR. BDGAR: Yes, 1 suppose s0.

MR. HERRFNG: That was definitely Tom's intent
with this languagse because T know he told us that,

MR. FDRCAR: So that, for example, 1§ somebody
made refevence to medical malpractice cases, somsone wént@d
to do a studyv on this, te'go'back a yvear from now and loox
back at‘sealeé racords fovr the last 10 or 15 vears? |

MR. WFRERRING: ‘That was his intent.

MR. BEDGAR: X nndevskanéq

MR. HERRING: ¥F will defer to the sxpertise of
you and Bill, perhaps, on the effesctive dates and how it
works., PRubt that is what Tom leatherbury wanted fo do becauss
ﬁhe press does want to study issues that they can’t gst into
the files right now to study sometimes, settlements and the
iike.

CHATRMAN SOULES: This seems to do that. Are

you moving now that this proposed Rule 76(a), Rule 76{a), as
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it has besn ameaded through our discussions, be adoptiad or be
recommendad by the Supreme Court for adoption.
MR. MORRTS: Well, that we have discussed up

to date as indicated by the record, ves. But T mean, jn

other wovds, we obviously have move to do.

JUSTICE HECHT: Did vou modify the court
records $ection,“(a)(3)?,

MR. McMATNS: We haven't goetten to thst.

MR. HERRTWNG: We héven’t gotten to court
records because we have to &iscuss«&js¢ove?y and settlements.

WR. MORRIS: We are saving that for last.

CHATRMAN SOULES: ?s‘ther@ something Wrong
with the wav thig iz worded?

Okay, are yvou moving then that everyithing that we
have talked about in -~ excuse me, ave vou moving now that
the proposed Rule of Civil Procedur@ 76 (&) be adopted as we
modified in our discussion, save and sexcept, Pacvagraph 2,
(a)(zfy court records, which we need to discuss.

MR, MORRIS: We are not guite veady to do
that. Let me come at it kind of pliecemeal if you don't mine.
a1l right, Qhat T am reallyvtrying to &o right now
is get inte the record that Paragraph 4 on findings,
Pavagraph 5 on sealing ovders, Pavagvaph {¢}, continuing
jurisdiction, and Paragraph (e), which is no court record

shall be withdrawn from public files except as expressly
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parmitted by specific statute or rules, that those be adopted
as drafted in the Locke Purnell version.

CHATRMAN SOULES: Second.

MR. MeCONNICO: FHere again, which paragraphs
are we Llooking at? |

MR. MORRTS: Steve, T am over aﬁ Page 3.

MR. MeCOWNTCO: Right.

MR. MORRIS: And Chuck and T just don't sse

matter of substance, findings.

MR. HERRING: That is (B)(4), veally.

MR. MORRIS: That is (B){(4). (BR)(B), which i=s
sealing ovdesr -— |

MR. SPARKS (SAN ANGRLO): Bingo.

MR . MO?RIS: {¢)}, which is continuing
Jurigdiction, and {e), which doesn't have & title.

CHATRMAN SOUNLES: Okay, all in favor say
“Ave." Opvosed? |

MR. MeCONNTICO: Wait just a minute. Can we
mark out, since ws are dealing with fhe sealing order, aond
then again repeat the c}aéy aﬂd convincing evidence test
which we veijected sarliier.

CHATRMAN SOULES: Where is that --

MR. WERRING: So does findings.

MR, McCONNICO But T mean that is going to be
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knocked out?
| MR . WORRYS; Yes. Any place where it séys
clear and aonﬁinaimg avidence is knocked out.

MR. HERRING: Al13 of the references in the
rule to clear and convincing nsed to be chauged to
preponderance of the @vié@ﬁc@w

MR, MORRIS: What we ave doing is striking
them and we are just setbing the burden of proof up at the
top where we voted it in.

"WR. McCONNICO: So we are not even going to
repeat a standavrd of proof?

MR. MORRIS: No.

CHATRMAN SBOULES: Tell ne where to take them

out now because that is my Jjob and T want to be sure T do the

best T can.

MR. MORRIS: Well, under 4, vou see it there
under {findings, vou have clear and convincing evidesnce down
at the bottom line. That needs to be taken out.

CHATRMAW SOULES: How?

MR. MORRIS: Just by striking it.

MR. HERRING: 8Stvrike the wovds "by cleavr and
convinecing evidence® so it just smavs “has be@nvshowm,

MR. EDGAR: That won't guite geit it becauss
vou éra going to have to come back in and say “"And the

reasons for such findings have besen shown.”
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MR. HERRING: A1l vight, we can add that in,

MR. FEDGAR: The sentence wouldn't make any
sense unliess vou change ihe_grammar a 1ittle bit.

CHATRMAM SOULRES: 9hat is what T was worried.
about. @hank vou, Hadley.

MR. MORRTS: Then the next on 5 where you are
taikiﬂg about in sealing ovder, 1t savs down on the thivd
line “shown by cliear and convﬁncing‘eviﬁancao“ How wiil that
read then, Hadlev? 1Ts that all vight?

MR. BEDGAR: T don'‘t know, T haven't Jooked at
it.

MR. MORRIS: A3l right.

MR. HERRING: T think we can just say "shown”
ané put the comma there.

MR. FNGAR: “Has been shown comma.”

. MR. HERRTNG: Delete Yov cliear and convincing
evidence.,”

CHATRMAN SOULES: Okay, all in Favor say
Tave. Y

MR. RAGIAND: T still have & guestion.

CHATRMAY SOULES: T am sorvry, Tonm.

MR. RAGLAND: This Paragraph 5, the sealing
order pavrt, vests with findings of fact and conclusions of
jaw, appears tﬁat it requires the trial judge to make those

findings at the time he auntevrs the ovder, which is countvravy
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to th@.concept in Rule 296 and thoss rvules. T have got an

idea some of the trial Judges are ﬂnt going To be too happy
to have to make those formal findings at the tims the ordev
is entered.

JUSTICE DOGGRTT: When would vou have him nmake

it?

MR. RAGLAND: Well, it Jooks like if it is
appropriate, 296, the time table undev 296nwou1& be -~— Vou
know, it has got to be requested and that sort of thing.

MR. BDGAR: Before vou look at thétP Justice
Noggett, we are proposing that the time limit on 296 that
appears in the book you avre looking at be extended so it
would even be a longer period of,tfme than that.

MR . HERRfNG: The media was councerned about
having a&ll that immediately éo thev could smeek review,
whatever the form of veview is going to be, as guickly as
possible, and that is why they proposed it that way. That im
all T can say about why it is in that form.

MR. BDGAR: Tt seems to me there jis a natural
byproduct of the expedited time table that is envisionaed
here, but that that is Jjust going to be a further stumbling
block to sealing ordevrs, and which again, T think, cavvies
out the intent of this whole thing to open up some of the
records to the public.

MR. MORRIYS: 7T think that is right.
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CMR. BDGAR: T think that is the intent of it.

MR. MORRTS: 7 think that is right.

GSSTECE DOGEETY:  This is zﬁbéaya under vouy
proposal, under your proposed change that you just pointed
out.

MR. Enﬁﬁﬁﬂ T havé got to 1dok, Judge. T have
forgotten now exactly what that time table was.

| JUSTTCE DOGGRTT: That will defeat any
opportunity for an expaditesd appeal.

MR. MORRIS: Well, our motion is still on the
tloor.

JUSTTCR HRECHT: Fven though c¢ivil judges are
accustomed to having movre time to make findings, criminal
judges are making Ffindings when they are r@@uﬁraﬁ to right on
the spot. There is no reason why they shouldan’'t be requived
to make them here, or at lJeast the same time as the order.

Somebody iz obviously going to helip prepare it, T wounld

think.

MR. LOW: Judge, that same day withﬁn five
days?

CHATRMAN SOULES: Tt says “Findings made at or
aftter the heaving.” Those words ave there alveady.

MR. RAGLANND: Does that mean any time Ffor
appeal mandamus is expived?

CHATRMAN SQUILES: T don't know.
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MR. WDGAR: Justice Doggett, it is ceaily a
little longer than that because 286 says that you have to
make the veguest 20 davs after the judgment is signad, and
then the court has 20 days after that in which to Ffile. And
so vou would have 40 davs, 1n esseance.

JUSTICRE NOGERTT: As Buddy was just observing,
T don't have anv problem in giving soms additional time, but
¥ think geolng & month would defeat the purpose.

MR, BDGAR: But T an just saving that 1f vou
typed Ruje 296, you are really talking about 40 days rather
than a shorter period. That is the only point T was trying
to make.

MR. SPARKS: (Fl, PASO): TFf you walit too iong
and the appeal 1is gone, it 1is reversible svvor.

MR. MORRIS: Once again, thig isn't after a
trial on the merits, this is just an ovder on a sealing
hearing. You are not talking about sometbﬁng that is going
to be that complex, mot@ than likely, to have. When vou walk
over there for your hearing, you know how you are going to
want the judge to rule.

MR. LOW: Most judges want a day or two to be
sure they have dotted their I's and cvossed their T's, not
all of them write just like they think. And mosf of then,
vou know, they don't want to -~ they might maks a vuling, but

they don't want to just put everything in writing just that
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CHATRMAN SOULRS: Well, 3f T win this hearing,
and as tight as 1 have got tb be about these findings, T want
a Jittle time to go over these findings of Fact and get them
over to His Honor.

MR. BRANSON: Would three days satisfy
avervbodv?

MR. LOW: Suppose it was like you hit a Friday
and he is getting ready to go somewheve and he can sign it
but, vou know, going back to notice,

CHATRMAN SOULRS: Three days for what.

JUSTTCRE HRECHY: Findings and conciusions,

CHATRMAN SOUTES: Wnat portion do we put that?

MR. BERRING: Put it back in 4 because it now
savs“the court shall make specifiec on the record Tindings” up
there.

MR, MORRIS: Within three days of the
heaving, within three déys of the conclusion of the heavring.

¥MR. McMAINS: Why do vou need Findings of rule
for when vou have you got the f{nﬁimgs in the ssaling ovders
rule? The sealing order rule reqguires the Ffindings to be in
there.

MR. O'QUINN: Have to be in the order.

MR, HERRING: T think that is because the way

they refer to the Ffindings in the order, that is, the sealing
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orders rule doesn’t say what the finding shall inciude. And
they have that reference in 4. In truth, ¥ think it is again
Tom simply trying to be vevy cavetful. You could have
combined those two.

MR. MceMATNS: What T am saving is since he is

‘going to be making the decision, maybe after the heaving, and

going to have the findings, why not just have it
contemporansous with the ovrdsyr so0 yoﬁ %ill have one document
as to findings in the order. It reguires that it be in the
order anvwav. So why put it two places?

MR. HERRING: T think his intent is that you
have it in the ovrder. |

MR. MORRIS: I think so, too.

CHAIRMAN SOULES: The sealing ovdsvy problem --
this has got some more probliems. Jt can be fixed Fairly
easy. This doesn't differentiate between a written ovder and
a bench order, a rendition from the bench. What would be
the -- what problem would it cause if we said "if after
congidering all the evidence concerning sealing the court
records the judge concludes a compelling need as defined
herein has been shown, the judge shall, within three davs,
sign a written ovder.

MR. McMATINS: 7Tt shall include.

CHATRMAN SOULES: And then the vest of it says

what goes in the written order within three days. Is that
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order.

HMR. MORRIS: But is that going to then
spec{fy the findings and the veason automatically?

CHATRMAN SOULES: And then the rule -— Jjet's
see, this, of course, is in the -— this is in the Rules of
Civil Procedure. So the rule, if the court adopts a rule
that we ask them to on counting time, take Satuvdays, Sundavs
legal holidavs out of periods Jess than Ffive days, and this
period woﬁid be three davs exclusive of Saturdays, Sundays
and legal holidays. |

JUSTICE BRCHT: Three days --

CHATRMAN BOULERS: That vou don't bhave
Saturdavs and Sundays and legal holidays as peviods shoriex
than Ffive days. Tt will solve a lot of problems. This wovld
then become three working days. Okayv, what elss, John?

MR, O'QUINN: In 1ﬁghtf Luke, éf what you are
doing iﬁ Paragraph 5 concerning the sealing ovders, what is
the necessity of Paragraph 47?7 Jsn't that jtst unnecessary
verbage at this point?

CHATRMAN SOULES:- Seems to me it is.

MR, O'QUTHN: T would like to make a mofion
that we remove 4, IFf there is anything in 4 that you need to
add to 5, put it in 5. But T don’t think th@ré is. T don’'t

think there is any nead for 4.
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MR, DOWALDSOW: If T could speak to that.

MR . %@RRTNG% The'mﬁ}y - g0 anead.

MR. DONALDSON: 1T am David Donaldson, aund T
also sat on the advisory committee. The reason Ffor having a

sepavate section on findings, it was vevy important, we feit,

~that the court should have to specify specific reasons why

the recovd was being sealsd. And this separvate ssction makes
it clear that those fjnéiﬂgﬂ nead to be made. And someons
else pointed out esarlier, Pavagraph 5 doesn’t veally go into
what should the finding conclude, and Paragraph 4 pravﬁﬁég
what shouild the fiﬁ&ings conclude. |

MR, O'QUINN: We ought ﬁo siay of ¥ m~’No@ 4
talks about has to be shown by clear and convincing evidence.

MR. DONALDSON: That has been changed already.
That has besn taken out.

CHATRMAN BOQULFS: Actually, 4 doesn't get ab
what you ave sayinq there, David. That is dust probably a
drafting error. It says here “"the reason for such Findings."
T guess the court found because he heard a contested
proceeding and decided to rule for sealing. What you really
want is the rveasons for such sealing, don’t you?

MR. BRRRING: Well, the idea in 4, it does
make specific refsvence to the findings demounstvationg that a
compej}ﬁﬁg need has been shown. And we have that defined

before. T think vou can move that language, though, down
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into 5, couldn’'t yvou, David?

MR. Mcﬁ%TNS: Talk about the Findings being in
the ovder.

MR. O'QUTNN: T don't think we need 4. T
think 5 i1s enough. |

MR. HRERRING: T think if your concern, David,
igs to make suve that the findings indicate that, vou could
move down to where the reference in the middle of Paragraph 5
ig to the specific findihgs and add down theve “the specific
Findings &amcnﬁtratﬁﬂg that a compelling need has been shown.

MR. DOWALDSOW: T think that can consolidate
it. |

CHATRMAN SOULKS: Okay.

MR . MORRIS@ Yhat we ave tyying to do is
congolidate it, 4 and %, without doing any destruction to
what was contained in 4 and/ov 5. s that vight.

WR. DONALDSON: That is right. .

HMR. O'QUINN: Covrract.

CHATRMAN SOULES: So we need to move, pardon
me, the words findings -- oh, T mean demonstvating ~-

MR. HBERRING: %hat T would suggest, Luke, ig
after the word "hearing” in the middlie of that Parvagraph 5,
“the specific findings made at or after the hearing
demonstrating that a compelling need has bsen shown.”

CHATRMAN SOULFRS: Okay, T am move that
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lLanguage to that point.

MR. O‘QUINN: The oniy problem with putting it
there is the a&déd words tended to define the wovd heaving
ratherAthan the word findings. T think what David waﬂts’is
that it is the findings demonstrating it, not the heavring
that demonstrates it, »

WR. HBERRING: Well, specific fﬁnéﬁngsb~~ put
it right after the wofd fﬁndingsvth@ﬂv | |

MR, DONALDSON: T think that would be batter.

CHATRMAN SOULES: Okay.

MR. HERRING: And then venumbey Pavagraph 5
No. 4 and delete 4. ’

CHATRMAN SOULES: 7 think so. AJJ right, so
that would be 4 and that is still the last on=. ,Okay, What
is next?

MR. MORRTS: Welld, T guéss have we voted to
adopt those things as changed?

CHATRMAN SOULRS: T never have got it to &

vote. T called for it several times, but T haven’'t gotiten a
vote yvet. |

HMR. MORRYS: We are talking about 4 and 5,
which has now b@enVconsolidated {B)(4) and (5) which has now
been consolidated. We are talking about (¢}, which is

continuing jurisdiction, and we are talking about ().

CHAIRMAN SQULRS: Okayv, you move those be
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recommended to Supreme Court as modified?

Oppoged?

MR. MORRIS: Yes.
CHATRMAN SOULES: Seacond.
MR. ERGAR: Second.

CHATRMAN SOULES: All in favor say "Aye.”

KR. SPARKS: (BIl: PASO): HNo.
CHATRMAN SOULES: 'That 1is house to one.

MR. MORRIYS: Theré is one other thing before

we get into the discovery issue. T don't think theve was any

problem with it. BRBut in Paragraph (2) (b} up at the top o

Page 2,

Gy

there was that first sentencs that he said tracked

the Open Records Act and that he felt like it should be in

here because it makes it apply specific to the judiciavy.

Where it says “All orders of any nature and all opinions made

in the adjudication of the case specifically made pubiic

information and should never be sealed,” that whole paragraph

T move the adoption of all of (b), not just what T vead, but

the whole thing.

VES .

*3 Ay@ R #

CHATRMAN SOULRS: DNiscussion?

MR. MORRIS: I am talking about 2 little (b}
CHATRMAN SOULES: Discusson? All in favor =may

JUSTICE PREPLES: What is the opinion made in
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the adiudication of a case other than a Court of Appeals ovr
Supreme Court? Certainly, it doesn't include memos in the
court of Appeals 1 mean the -~ ov the trial comrt fovr that
matter. T can't believe it.

MR. MORRIS: 71t says ordsavrs.

JUSTICFR PRFPLES: It says orders, doesn't it?

MR. MoCONNTCO: #Why don’'t we Jjust knock out
opinions? Js it reaﬁ}y necessary?

MR. HERRING: Tom indicated that came from the
Open Records Act.

| MR, DONAIDSON: Tt js out the of the Open

Records Act 1like that. 1 undsvstand opinions to bas appeilate
opinions. Sometimes trial courts issue opinions too, written
opinions that accompany their ovdevrs.

CHATRMAN SOULFS: Any other discussion?

MR, OTQUTNY: Quéstiaﬂg

CHATRMAN SOULES: John.

MR. O'QUINW: T want to make sure what we are
votiﬂg on. We are voting on which paragraphs to be approved?

3 CHATRMAN SOULES: 2(b) on Page 2 of Tab C.

MR. HERRING: No, we are voting on (b}, just
{b). The way it is divided, it starts with {a). You have
got 1 and 2 are under (a), and then you go to (b). We are
just voting oun that (b).

CHATIRMAN SOULFS: We are voting on the opening
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paragraph of {(b).

MR. BFRRING: On the opening peragraph of (b},
not the subdivisions, just that Little old pavagraph.

MR. SPARKS (SAN ANGRLO): Second that nmotion.

CHATRMAN SOUTES: ALl 1a favor say "Aye.”
Oppozed? Carries unanimous. Next?

MR. MORRIS: Okay, T neaed for vou Lo sach
look at the two drafts, the co-chalir draft and ﬁh@ lwoke
Purnell draft ¥ am going to call it. And yvou will see two
different wayvs that 3t has been handled regarding to the
spacific or protectible intevests.

In other words, in the Locke Purnell draft that we
have just been working from, they just say compelliing need
means the existence of a specific interest which the
administration of justice is substantial snough, and it never
defines what those specific iﬁteragtﬁ are.

MR. EBDGAR: Wheve 18 that language in hocke
Purnelil. | |

MR. MORRIS: That iz on Page 1.

MR. HERRTWG: He is talking about the fivrst
senteﬂcé in the rule.

MR, MWORRIS: Wow, if vou will look at the
co-chairs' proposed ?ulep a second paragraph was set up there
on the frount page that definaes some of the protectible

intersestg. Do you see that, Hadley?
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MR. BDGAR: Yesm, T got you.

MR, MORRIS: This is where we specifically
tried to put in tva&e secrets. We specifically put in things
that would make sure that the fémi?y Jawyers ware nore
comfortable with it. We got —- we don’t know what we put in
when we had constitutional rights. He don't know what we are
talking about, bﬁt it probably sounded good. and T
don'‘t -~ other than right of privacy, we don't have any idea
what is in that grab bag on (2)({(a). So what we naaed o
decide here, Whét the committee née&& to decide im whether to
leave to the couris to d@t@rmiﬁa'umd@w the dvaft we ave
working on on a case-by-case basis what spaéiffc interest It
is that may overvide the presumption of open vacords, oY will
it be helipful to the courts an&_to }awyers’to define down in
here without limiting some protectible interest.

Probably the argument against dofﬂg this, putting
in %his»proteetible intevests is we don't wanit theve to be an
inference that 3f vou automatically have maybe, Jet's say.
trade secret, that then theve could just never be a
compelling need that was strong enough to ever overcome it.

On the othevr hand, Stave McConnico said to me
earjier th@ thing he Jliked about having these specific things
in heve was we are cutting new ground and i does give some
specific examples for courts to look at. BRut ¥ think if we

are going to do that, we need to make plain that this is not
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"all that theve is theve.

So with that explanation, you are just going to

| have to decide for yourself which one of those you like. Tt

¥
is a matter of styvle because probably it is all going to be

about tha same.

MR. MeMATHNE: The problem is, T think it is a
misnomer to call it a definition.

MR. HERRTNG: 7JT¢ is examples js reallyv what it
is.

MR. McMATWNS: Tt is kind of -~ these are sone
of the things we can think of, but it is not ~-

MR. BERRING: And what ii was, we didn't think
of them. iwhosa are the avess that we got hammersed on th@‘
mogt in the hearings.

MR. McMATNS: These are the psopie who
bitched.

MR. HERRIMG: ERExactly.

MR. MORRIS: What even concerns me is under
{2){(a), 7 don't know what T am talking abowte

MR, McMATWS: “That was the ACLU that voted
you - |

MR. BERGAR: Tt seems to me coming backbta what
Steve said that vou may not know what vouw arve taliking about
there, but at Jeast it gives & trial Jjudge more guidance than

just saying “which in the admiunistration of justice is
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substantial enough to overvide a presumption.” 1t sesms to
me that it does give some guidanee;‘an& gince we are plowing
new ground, it would be betiter Lo be a little more speciiic
than ﬂdt»

« MR. WORRIS: Let's look here a minute,
Hadlsy. Once again, T:hava already confessed ny -ignorance,
When it savs “but not }imited to privileges,” nearly
evervithing that vou may want to unseal probably is going to
deal with some privilege, and by specifically putting that
word in thevre, ave vou saving this has spscial significance
which makes it where it is more prone to override the
compelling need because T don‘t thiak fhat 18 the int@nﬁ, and
that is reallyv one of the reasons T went to go over that
other draft this morning because T am not sure what we are
doing ther@ﬁ |

MR. McMATNS: BResides which vou have got --
under this acmpeiiing nead definition, it talks about, that
we started off with, it talks aboﬁt & specific interest of
the perﬁon’or entity sought to bs protected. |

MR. MORRIS: Right.

MR. MeMATINS: And then vou jusit defined it in
such & way that it isn't specific anyway. Then we make
findings‘that requives‘that 1t be specific. . S0 you have got
to make something up each time vou get to an order anyway

that is more specific than even just referencing whatever the
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category is. 1 really don’t see that adding those
categories, especially with a totally open end, does
anything.

MR. MORRTS:. Well, vou know, 7 can understand,
just to make suve that +the trads secret people aven't scaved
to death, T can even understand where yéu may have some ciiid
that has been sexually molested. 1 can see using those
examples. I get concernad that T don't kpow what T am doing
other than that and T don’'t know if this Committes knows what
we ave doing.

MR. DAVIS: I smecond.

MR. HERRTNG: %Well, ¥ went back and forth on

~this, and David Perry had a protéétibié interest categovry.

David Chamberliain did. And they were kind of on opposite
sides on most of ﬁh@ issues. T think T end u@“Wh@ve we
probably shouldn't try teo list it. T think theré is some
danger that, number one, we don’t know what some of this
neans, and number two, that we mayv be constricting it @vem
though we say we ave not, we may have that affect. |

MR. MCMATNS: Jf vou have identified certain
categories as being protectible ilanterests, particulav?y SVEN
for purposes of this one, it mayv have accorded them Jegal
standing in another comntext that make asseviions that the

court is not all that prepared to create privilieges or righis

or whatever for other purposes such as moving them back into
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the discovery rulas and stuff. T mean, vou know, it is kKind
of, well, T have a constitutional rﬁght to make a gas station
blow up or whatsver.

MR, MORRIS: 7T move that we strike the
protectible intevest part. It is not included. T just move
adoption of this portion of the Locke Purnell as drafted by
ocke Purnell that does not have the protsctible intersst
dafimitions or examples in it.

MR. SPARKS (SAN ANGRLO): T will second that
motion. |

CHATRMAN SOULFS: Where does the Locke Purnell
standard -- whevre is it? ‘

MR. MeMATNS: Tt says specific interest.

MR. MORRIS: We arve just adopting {(a) (1) is
&)1 we are doing. We are adopting {a){i). ¥ move the
adoption of (a){l).

CHATRMAN SOULES: Second.

w&TDRwTI?Tﬁﬁz 1 will second.

CHATRMAN SCUILFRS: A1l in favor say "Ave."

Opposed?

MR. MeCONNICO: Way.

MR. SPARKS (SAW ANGEILO): Did we just adoph
{a) (1), little (&), (b), (<) and (d) as changed eariier
through all of ouvr discussions?

CHBATRMAN SOULKS: VYes, that completes (a),
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{a)(1). That complets {(a){(1). Okay, next?

MR. MORRIS: We are down to the hard part.

Court Records

MR . HE&RTKG& He is going to gelt some waler,
which shows you what an intelligent co-chair ne is. Court
records. There are really two issues, the é@fﬁniticn we have
of court records., et me just vead 1t oul so we will Know
what we are d@aling with right now the way it is written in
the MeBlhaney version. 1Tt is pavagraph (a) {2}, bottom of the
first page, excuse me, Locke Purnell, bottom of the First
page,’court rTeCcoras;

“Purpogas of this rule: The term court records
shall inclmé@ all docunments and recovds of any
pature filed in connection with any matter before
any civil court 1in the state of Tewas. This rule
shall wnot apply to mat@riajs sgimpliy exchangad
between the pavties, or to discovary mads by a
party pursvant te & discovery request and not filed
‘with the court, ovr to documenits filed with the
court in camera solely forAtba purpese of obtaining
a ruling on the discoverabiility of such documents.”

We have here ~~ Lefty hasm a draft of a different
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version of court records that does itwo things, numbsr one, it

adds in the definition of court records, discovery, and the

Cresults of discovery. and this would bs discovery and the

results of discovery that are not Ffiled with record. And
then numbayr two, the draft that he has that we will make him
pull out when he gets back also refers to settlements.

Let's talk about the discovery firvst of all, if we
can, and Jet me kind of give yvou the argunments pro and con
and the diffevent wavs of approaching it that were bvrought
befor@‘our subcomnl ttee,

Thar@, basically, were two approaches. TF vou
wanted to put discovery in here, there are two approaches to
doing it. HNumber one was to have this Ianguag@ added 1o the
definition of court records that sﬁﬁp?y includes a reference
to discovery and the resulits of discovery. That is one way
to do it.

Number two, the second way is to go back into our
éth@r rules which no longer vequive the filiﬁg of discovecry
materials and insert it in those rules, rules éaéﬂiﬂg with
intervogatories and the iike.

Now, the arguments -- First of all, let me just
mention the arguments in favor of it that ws heard the mosti.
People salid, look, digcovery would already be a court record
under this definition 1f we st{ill filed it as we used to file

it in Texas until, T guess, the 1988 changes, which is when
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we didn‘t file 1t.  WHe étO@ped filing 1t, primarvily, fov
convenience cf'the clerks® offices because we were burving
them in paper was the idea, and if we hadn’'t made that changs
for the convenience, it would be filed and it woulid be &
éourt record within this definition, |

Secondiy, they said a lot of the material that is
really important say that might éhow a public hazard cones
out in discovery. And unless that is a court record and
thevefore there is going to be a presumption of puhlic
access, that material is going to be hidden from the public.
and that is wheve the real nuggets 1ie 1s in discovery
materials. So that ought to be included. And the public
intevrest groups and plaintiffs’ lawvevrs ceviainly talked
about that.

And the third thing they said was look, vou
have got to keep those discovery documentis anyway as an
attorney. You don't throw them away, you keep them Sn your
office. You have to keep them in vour office as a pvractical
matter. So why not have access to them?

&11‘right, 1€ vou include discovery within the
defﬁnition of court records, but vou don't require discovery
materials to bé filed with the clerk’s office, then what does
that mean? That means thevy are not sealed, dbut to have any
meéningful ACCess, the.publie has to be able to come in to

the law office and look at the discoverv records. That means
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the opponents or objectors to that approach said that means
that vou have got to have a cliean copy of your file that vou
kesep iun.a conference voom in a cass that anybody is
intarested in seeing so the public can come in. You have got
to have cevtain hours whan the public could cowme thwough your
office to Jook at it, You have got to spend a bunch of time
and money doing that. VYou have logistical and cosit factors
that'you shou}én‘t.hava to confront in dealing with discovery
if you are going to consider it to be a court record but you
are not going to hava it Filed 3n the court. That is &
practical objection, obviously, to defining discovevry within
court records.

Tf vou take the other approach and you go back and
vou reguire us now to fiils the disco%ary withvthe couct -
with the clerk —- vou. are going to have the clerks of the
state of Texas come out and shoot us all bacause the requasts
for production of documents and the responses get 80
voluminous that they can’'t afford to keep them anymove, and
that is one reason we changed the rule to not have thenm
£1iled.

‘Those are on a practics) level the objections to
those two diffevent ways teo trving to incilude discovevry in
the definition of court records. BReyond tﬁat,’the paople
who -- and Tom Leatherbury was ons who objeciad to including

discovery —- point out that historicallv, if vou look at the
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cases, 1f vou lLook at the Seattle Times v. Rhinshart decision
of the Unjited States Supreme Court in 3984, the courts
traditionally have treated discovery documents as diftfevent
from, gualitatively different Ffrom other records or court
racords, and have not accovrded the publiic access to those
racords.

And they have -- well, Seattle Times V. Rbinehart
says “Pretrial dﬁposit{ohs and intervogatories ave not public
components of a civil trial. Regtrjétionﬂ placed on
discovered but not y@f admitted information ave not a
reastriction on»traﬁitﬁonaB?y public sources of information.®
And they discuss that we didn’t veally have the curvent
discovery procedures until the 1983 amendments of the federal
rutes and the 1ike, and really tvy to draw the lagal

distinction that there is historically in the law a

gualitative difference in discovevy varsus other vecovds.

In kind of short form, those are the arguments and
alternatives. hLefty, vou may want to pass avound the
language that wvou had.

MR. BRANSON: The context that most of us run
into is the discovery has already been procured and may be --
and the cburt tries to seal 1t and the case is closed. Now
that is really not addressed in the problem you Just called
up.

MR. HERRTWNG: Right, and you remind me of one
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other thing, and that is if we ave going to deal with
discovery, we need Lo change Rule 366(&)(5)(0’, which right
now ﬁ@ecifiﬁalﬁy provides a lesser standard than what ouv
rule on sealing has, that is, it provides that wwyoy allows
the protecgtive orders'br&aring that "fovr good éause showa,
results of discovery be sealed or othersz@kadeqmatQKy
protected.” So we ave going to have to pull that provision
out of Rule 166(b)(5) or change it or refer all sealing back
to this rule 1fE we want to address discovery.

MR. RRANSOY? The very mame argument that
mandates the public have access to court documents certainly
mandates that other litigants have access to discovery
previously procured in lawsuits. And it is not -- T can ses
no distinction at all between the two, particularly when you
deal with prevention fbr health and safety, which you have
aﬁr@aﬁy,

MR, HERRING: T hope we will gel nore
disecussion than that; But T think T have pretty well stated
as well as T can the two positions as they were presented to
the committee, |

MR, WORRIS: ~ That is right, and you know,
theve has been some thought, and Chuck and 1 wovrked to try to
find some middle ground where, upon a motion being filed to
seal -- that then at that time the documents are moved to the

courthouse.
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n othser wovrds, there has got to be something
between the two poles. VYou aith&v_havé to make the clerks
start taking 1t all again or peopls have to come Lo youvr
office.

MR. BRANSON: Let me ask this§ Couid we
aééréss it in the manner ~- in this manner and say that wheun
aiparty files asking to have ééacovarybseajaﬁ, then that
party has to jump through the loops wekhaVQ already set up.
Would that be p03$§bje§

MR, DAVIS: That would include attaching the
discovery that he wants sesaled.

MR, BRANSON: Parvdon?

MR. DAVIS: That would inciude in his motion
attaching the discovery that he wants ssaled bescauss you only
have to Ffile it on those very rare occasions where they try
to get it sealed by filing evervihing.

MR. BRANSON: And then they would have to meet
the burden that we put in on the original section. Does that
saundvreasonabie to vou—all,

MR . Eﬁ@ﬁﬁz Well, let me ralse & poﬁﬂt, Am T
hearing that vou are sayﬁng that Jawvers today have enough
space in their offices that they Qaﬁ keé@ these discovery
records indefinitely?

MR. BRANSON: Tn truth and in fact, most of us

keap them.
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MR. EDGAR: Then vou do have a snough space?

¥MR. BRANSON: TF you don't have any space, you
rent it out at a wacehouse.

MR. RDGAR: Then 5f.y0u don't have to do it,
but vou do it bscause vou want Lo, then thave isn’t any
prohibition agaeinst voluntary destruction. 8o as & practical
matter, 1t may not be available 1f somsons Qants 1t. Am T
correct? Js that & Jogical conclusion?

T mean it is unlike a court vecord whers the courts
are‘requjreﬁ to keep thaaevrecor&s indefinitely. 8o it
really stands on somewhat of a differvent footing, it sesms Lo
me, and vou need to deal with tbat probiem alsgo if you
\appfoach it from that vanﬁage pointa

MR. RRANSON: We are really dealing with two
pvobiems@ One 1s the problem 1f someone comes in and says
Five vears after & case ig settled, T need éﬁsmov&ry in thet
tlawsuit. That is one problem.

The other probklem isg where a party at the ciose of
a lawsuit savs theve is some vevry damaging matevrial that was
prqﬁwce& in this Jawsuit, and it would really be sensitive to
me for it to not be sealed. &nd T think we can address the
Jatter problem fairly simply by merely incliuding that in the
prevaguisites we have sel herstofor. How we covear

maintaining the documents for & period of time is a different

o

problem, and we may have to addvess 1t sepavately. Could we




Lo LI I

~d

10

11
12

13

14

i5

19

20

21

22

23

24

f{rst address how we want Lo daa% with 1t when theve is a
motiOﬂ to =meal it at the c¢lose of the case or after it is
produced in the case.

CHATRMAM BSOULRS: Tsn't there a threshold
guestion, though, is it even available. T mean T don't want
to be -- if T were a medical melpractice lawver of Frank
Branson;s stature and had done the quality of work that voun
have done and discovery that you have done over the years ~-
and it has been superb., The resulis are plain. T don’'t want
~to be deposmed three or Ffour davs a weel By Tawyers that can't
do their work as well and have my discovery product that is
in my‘fﬁ}es discovered, plainiv relevant, may%a about the
same doctor, X mean we ave going to bacone witn@ﬁsaé QOW .,
Our law offices are going to be the targets of records,
depositions on writhen intervvogatories for recorvds.

MR. RRANSON: Those are chances that ¥ oam

willing to take. We may have to determine how to calculate

an hourly wage for 3t.

CHATRMAN SOQULES: TFf that is the way it goes.
The second point that we need to addressg too is Faiy trial,
trae @ress@ The Houston Chvonicle vs. Havdy sealed the
discovery -—- all the discovery in that case ongoing because
the press was getting the discovery and publicizing it
Wiﬁ@}g} and the judge determined that iF that continued over

the 1ife of the discovery in that nuclear power plant case,
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they woui&n't b@Aabie to pick a jury. The jurors would all
be contaminated by the press.

MR. SPARKS (SAN ANGRI.Q): That analogy is what
our big problem is té&ay really diﬂéovary vou have gotten but
it is under a prctectivé ord@r;,

In other words, vou have got it Ffor this guy. You
conclude that cass by whatever veason ~— the juvry trial is
over, whatever. You have got that ip vour office, it is
under a protective ovder. Can vou then disseminate 1t Lo
other people? Let's say that PCRs were being dunped down
h@r@ in the water system, and it is, vou know, the public
needs to know that this is going on and you bave<got it In
your vrecord through a pfntectiva order. Can yvou dissamihat@
that information? And J think what the consensus T am
hearing is ves vou can unless they file a sealing motion at
the conclusion of the case,

MR. SPARKS: (FI, PASO): T don‘t kmnow 375 T
agree with that. I don't think the protective ordeyr just
dissolves with the dismissal or the judgnent, and T am
thinking of something not as heal th~wise. It seemed like

irst

5

every case that T have for a lawver or a doctor, the
thing that comes in jis gross negligence and they want to know
the financial worih and that usually goss fhvough a

protective order, and that is not to be disclosed until the

time of of trial ovr at the right time of tvial except to an
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expert or whatnot. And when the case is over, T don't ses
any public interest in disseminating the def@néabt“s
financial statement to anvbody else. The protective ovdsyr
seens Lo me Eontinuéa on. You don't go in ~- vou would be
dumb to go in and try to get 1t sealaed 1€ yvou have to go
through these hurdies, but it js not anything that vou are
going to disclose ov give to the‘mﬂdia or the senemies of the
Gdefendant or, you knﬂﬁy competetive plaintiffs lawvers.

MR. SPARKS {(SAN ANGRLO): You shouldn‘t, but
if it is information that affects the public's heslth or
safety, then 1t should not be locked up undar a ccntiﬁmin@
protective order. ¥ think that is what 7 am sayving in the
case of cancer causing agents that arve being dumpsd in a
toxice -

MR. SPTVAY: There is a whole -- another area
that touches vight on this that dossn’t have a thing to do
With_pub}ic health, and that is the sharing of discovery, and
all of us, plaintiffs and defendants, tvry to get in touch
With groups that share —-- collect and share that inFformation.
Then vou can become members of those groups for X dollars.
And one of the purposes of these groups is to save thousands
and thousands of dollars in discoveryv and to make available
vast amounts of information that have been recovered by
maltiple people arvound the countyy. And theve is a real

policy in the courts to encourage the sharing of that
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information, and 1 think we can, 1if we are not cavsful, W@
can participate in trying to draft.the rule that would run
contrary to that policy in the eiforts and clear holding imn
court in that respect.

7 did a paper on shared discovery, and if any of
you haven't read this book by Brother Harry, Confidentiality
Ovders, it is a goid mine of information vagardless of which
side of the bar vou are on, about -— it conteains é court's
attitude, courts vight heve in Texas, attitudes, and in fact,
in Judge Nibrell and his handling of the case -~ what is
that -~ Yamahas, no, American Honda, the Amevrican Hounda case,
american Honda vs. Dibrell, set out the guidelines For
protecting the tcade secvets and encouraging discovery and
the sharing of discovery and set out guidelines For sharing
of discovery. T sure would hate to see us by aﬁ afternoon’s
casual deﬁjberations set back a lot of fine court opinions
that have come out in that respect.

CHATRMAN Sﬁﬂﬁﬁfz Tom Navis, then, Navid, 7
will get vou.

MR. DAVIS: ¥ would like to analvze wilh
vou-alls’® help is veally, in context, what ave we talking
about or discussing here? We have adopted rules for the
sealing of wvarious documenis, information, in other wovrds,
keeping information away Ffrom peoplie, whoever they might be.

We have got those rules for that.
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Now, the guestion is, as T sse 1t, 1s in what
situations are those ruvies going to apply? And particularly,
we are aiming on discovery. T see, ong, you asked for soms
documents. T sav, okay, T will give them to you but I want
them sealed. 'That is one situation.

" Another situation is wvou won't give them to me, but
if you arve, vou won't do i1t until th@y'ar@ sealed and then we
have to go and get the court to hear it.

Andthew situation is that ¥ will give yvou these
’documents that the court orders me to give vou these
documents, but at the end of the trial, vou have got tovgive

them all back or daestroy them. 7That is another situation,

and ¥ think 1t is what we have before us as to nhow do these

procedures apply to those situations? Jt seems to me that
what we ave talking about is hevre ave tha vrules that if you
want some information or séme docunments sealed or protectead
from othevr people, then herve 1is whait yvou have Lo do in orvder
to have that done, and that would apply wh@ther it is
discoverj that vou hav&ﬁ’t given vet, if it is discovery you
have given. In all of those situations it woulid applyv at the
end of the tvial.

Now, T don‘t see how that has anyithing to do with
how long T keép my vecords. If th@y haven't been sealed, 1T
T have them, I guess tﬁay are gvailable. Kf § don't have

them, they ave not. The rvules we have sst up heve haven't
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said how 1oﬁg vou have to keep vecords. We ave assuming the
records are available. TPThey are here and someone is asking
that’they be éeaied. o T don’t know that is an issue that
we need to be bothered with. |

The jssue is 55_@5 we want those that want to keep
information awayvfrom other groups of people, do we want them
to have to abide by theses same rulss that we have get up fovr
others that want information kept Ffrom other people. And T
think that is the issue, and if it is not, then T would 1iks
at least to decide what it is ﬁa are trving to decide. That
that is the way 1 see it.

CHATRMAN SOUILES: fnavid, T =maid T wouid
recognize vou next. David Donaldson.

MR. DONALDSON: 7 appreciate it. hLet me try
to put this in context. One of the guestions is do we want
to -- what do we want to happen with the court records, the
records that are actﬁally on filte with th@ court.

Phe main focustwe have had so far in this procedure
is letting the pmhlicyobS@wva what is happening {n their
courte, the courts that thev pav for. That is one focus.

Then theve is the secound focus of do we, when we
get into a litigation of plaintiffs' products litigation and
we discover independent evidence that may or may not get into
court, do we want to be able to disseminate that information?

The position that we have been taking -— and T have
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been dealing with Tom Leathevrbury 6n this too —-=- +is that
jet's deal with the court records issue and the court
viSWawﬁis its function as the public’s satity, the public’'s
interest in finding out what js happening in its couris, and
solve that problem.

The court records that we are talking about in that
instance are the ones that ave actually €iled at the
courthouse, the ones that the clerks majntain,vtha ones that
thev will aontinﬁ@ to have on file and available to the
public.

Now, it may be that you would not want to have a
separate rule on discovery. Aand I think that is an issue
that we ought to 1003 at. But T think we ougﬁt to accomplish
what we can accomplish with this couct records rule and then

vote in a separate proceeding on a discovery rule, maybe

changing Rule 166{4) so that protective ovdsers that ave

entered cannot pravent the sharing of discovery or the
disclosure of matters when they affect the public health or
public administration. Rut do what you can do with court
records, the ones that ave actually on file with the court,
and that is the focus that ¥ hope that you take in this one.
CHATRMAN SOULES: Rusty.
¥MR. MoMAINS: Along the line of that last

solution, if you put ~- if vou stop the clock running on

erotective orders that are issued during the course of
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iitigation, at the tevrmination of the litigation, sffective
orders is gone unless there is comp3jahca with this rule
which would veqguive then -~ and then vequivre basically that
in order to secure an extension of any protective order that
has previously been issued, which most of the time that is
what vou are talking about is something that is already
either by agreement or by actual sentvy of something. W#Hon't
that, by making them comply with the rule, they would then
have to €ile the documents, that is, rvequive them to #ile any
documents thev wish -- that anybody wishes to have protected
bevond, and vou go through the process then. That gets the
records on file in the court and it makes Fisher cut bait at
that time, andras to auything alse, no protective ovdsy runs
bevond that dav, and vou know, at that point, it is &
guestion of yvou getting all the information you want €rom
anybody. Can't you do that.

MR. DAVIS: Well, that is é good sclution for
part of it, but how about this pratéctfve orﬁer while the two
or three or ftour or five years that this case is going on

that this information cannot be shared with others without

having gone through some procsedure such as we adopted nheve.

MR. McMAINSG: I don't think we have a renmedy
for that anywavy, though, ao wa?
MR. NAVIS: TIFf we make the discovery subject

to this ruls bafore it +is kept confidential or ssalad or vou
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can't give it to smm@bcdy,vyou have got to go through thase
steps before vou can keep me Ffrom gjwing it to Sam.

MR. SPARKS (SAN ANGHLO): et’s change the
definition of the protective orders.

MR wémazws: What T am saving is, vou ave
using this rule to open up -— Lo reopan up the protective
ordar rule is the problem with that. |

MR. DAVTS: Meking it subject to what wa have
donse here.

MR. MoMATNS: T know. J mean that means -

MR. DAVIS: That is exactly vight. You got it
right on the heaé@‘ |

MR. BRANSON: All vou are doing is saying the
same theory that applies to protective ovrdevrs at any stags on
any matter applies to discovery aliso, an& certainiy iFf it i=m
good in the one sense, it is gocd‘{n the other,

MR. DAVIS: Tt is no different. TF they can
show these things, then they got a tight not to give them to
somebody. Jf they can't, they have no right to keep it
secvret.

MR. MOeMATNS: AJ1 T am saving is you can't
ignore, if you ave talking about peuding titigation, peading
issues productively, particularliy ones that were done by
agreement.

MR. DAVIE: I got another solution to that
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MR. McoWMAINS: The problem wjth that is that &
Lot of t{més, obviously, it is easier to get it 1f they agves
to it, if we agree do it, but if that doesn’t mean that
somebody else can’t get -- then somebody slse can just kind
of start a proceeding and subpoena to you or whatever, this
sealing pro&&és has to be complied with in order to conclude
other access fo, then that reallvy makes it real chancy for
anvbody to enter into an agreed protectivs ovdar.

MR. BRANSON: That is what it is intended to
do.

MR. DAVIS: That is another subject. T think
it ought to be unethical to do +it.

MRL MeMATNS:  That, té me, T mean T think that
when vou get teo the point you arve interfeving with the
Jitigation with which the discovery is taking piaces -— the
progress of that ov in.amy way stifling that.

MR. DAVIS: You are not interfering. you are
just putting move restrictiouns on what they can keep secret.
Rven now they are going before a Court and everybody has got

their own vrules and evervbody has got their own standards and

. the judge will enter the order here, now we have sets of some

pretty tough standards before you can keep information from
other people, and J don'‘t know why infermation you obtain

during the coursse of a trial is any dififerent than any of
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those other examples that we went thrvough, the patant cases
or anvthing else. |

MR. RRANSON: Unless wvou can meet the standard
voua have set oﬁt in the other section that allows the press
access to it, why should vou be able to enter into &
protective orvder? T msan i¢ ybu can meet those standavds,

then there may be & reason for it. But if vou can't meet

those standavds, whv should we get to hide evidence?

MR. MceMATHNE: It j= not a guestion of being
able to hide evidence, it is a guestion of wﬁ@th&r ov not the
discovery rules and whether or not we sre going to make the
discovery rules such that we don’t enéourage any kind of
voluntary cooperation if that is possible.

MR. BRAWSOW: The Legislaturs has mandated we
address the problem, as far as the problem,

CHAIRMAN SOULES: Steve.

MR. WcCONNTCO: W#What we are doling now is
obvious we are backing in from thig problem of what type
of -~ what is the @r@s& and what they should be able to get
to, and if we are going all the over 166(b) and what the
parties among thenselves can agree to to expedite discovery
and expedite the movement of fhe case. 1 think they ars two
completely different ﬁatters@ We are also under -— the
suprens Court says they want the parties teo coopevate and

reach agreements, make agreements among themselves, do
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anything theyv can to expedite the movemeni of the case,

Now, 3f we are going to put discovery ~- if we are
just going o mavk out 166(b) and say this is going to bes ourvr
discovery ruje, it isn‘t going to work because then we are
going to have to have all these heavrings for every typa of
discovery agreement that anvone enters into. And 7 don't
think that is what we want to do. T think that just
conplicates matters more. We have been here for four hours
today, and it is>obvious1y no criticism heve bscause this is
very difficult, but to expect the bar te be able to operate
with what we &re diséussing fér this new vule for 166{b} is
impossible. That won't work.

MR. BRANSONM: Steve, why js a litigant any
much less the public tban the press? That is what we are
saying ¥ we restrict 1t. T mean a litigant is entitled to
the same public access asvth@ press should be.

WR. MeCONWICO: T am not saying peopls
shouldn't have access. What Broadus brought up first, 7T
think we should have access Lo depositions that ave taken,
and people do today. Fvery time T take an axpert's
depogition, either side of the docket, T get on é 1-800
number and I get every &epasﬁtiah he has taken. That is not
going to change because sveyryone is a member of those groups

and are still going to supply it. We are not impacting on

that at all. The only thing that we ave talking about here
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is making it vesitvictions where evervthing that we do duving

a discovery hearing and every agreement that ¥ reach with you
here on the other side, T have to go to the couvrt and T have

to jump through every hoop that we have talked abéwt mnder

this new ruls, and we can’t do that.

MR. 1.0%W: Tf you do that in discovery, vou

just -- it just cuts out agreementszs. T had a case with

~ Texaco, they are going to give me this investigation. 7Fhere

i8 no public interest. Lim{taticns run and severvithing, they
don't want it out. T make certain agreemenis, both sjdes
that we entevr that we won’'t give it out. We get along with
the litigation and you could always argue a case involved
health or safety and; vou know, that is pvretity easy, bub,

Lord, that would make so easy ~—- had about two hours of phone

~calls when T could have made 1t in mavbs two months., T

consider 7 don't disagree with Frank's philosophy.

MR. BRAMSOW: wWhat about where vou had to dvag
it out? -

MR. DAVIS: Don't mix up what you do by
agrvesment énd what they are htrying to force vou to do.

MR. BRAMBON: Let's smay vou had to drag it out
of the oth@r.side and now vou drag it out and 1t is out theve
and now they want to ﬁﬁ&ﬁ it again.

MR, LOW: T agree with you there. But ¥ am

just saying thet ¥ have & fine -~ T have trouble drawing the
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line that casses say vou got.tovﬂubmit a case a cevitailn wayv.
The 3awy@rs’can agree. Helm and T agree a case is wide open,
argue anvihing. That is a violation of every wuls. T mean,
you know, you can try & case the way you want to. You ought
to bs able to make an agvesment on something.

MR. BRANSON: Bere is what happens: VYou get
to the close of the lawsuit, and the manufactuver savs okay,
¥ou have got &ll thiﬁ stuff and we will pey vour demand, but
we will only do it if wou agree to seal the documents. dow,
all of the sudden, you are in a conflict with vour client's
position and 1in aAconflict with the public’s position on
safety and welfare, and Jawyers shouldn't have to be put in
that position. That ought to be discovevead,.

CHATRMAN SOULRS: Hold it. Wait a minute.
Now we have too many people talking. The court repoviay
can't get the dialogue. Who im next? Rusty.

MR. McMATWS: But that is the poiﬁt T was
making. To that axt@nt,vtc the extent something is not
subject to a protective order by agreamsnt ov otherwise, you
are able to share that information anyway. |

Wnen theve is a protective ovder issued through the
life of that litigation, all your remedies and ail the
1itigant’s vemedies that is 1involved in that is rvight there

and 3t is under 166({(bh). WNow. when that is oveyr, all T am

saving is if vou terminate the effective date of the
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protective order at the date of the heaving, at the date of

~the determination of the case, and then then make -— if they

want that to go bevoud the date of the case, when the case 1is
over, if the defendant wants it to go, they have got -~ if
they have got to go then through this procedure, they would
have to file it in order to extend 3t. ¥ mean all vou have
to do’iﬁﬁ(bi is just sayv the protective ovder eunds when the
case ends,

MR. RRANSON: Why shouldn't they, in order to
get the protective ovder, Rusty, you have to jump through
these hoops in the first places unless they can do it by
agreement,

MR. SPARKS (SAN ANGELO): Juke.

CHATRMAW SOULES: Wait a minute. That is a
very interesting point unless they can do it by agr@emént,
This procedure permits no agreement whatsoevey. You must
have a hearing and vou must post it in 3ustjﬂe

MR. DAVIS: We can do an excepition for
discovery on that.

MR. SPARKS (S8AN ANGRLO)}: 7T have got a bigger
problem than all the of us ave touching hevre. Wow, T have
had a case where some very dangerous health things were
involve&, okay, and T settled that case because they offeved
a 1ot of money and 7T asked my clients, T represent you, yvou

nired me, vou wani to take this settlement ovr not. The
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clients said ves, we do. But vou have got an obligation to
the courts. We are officers of the court. We have got an
obligation to the society ws 1live in, and theve ave things

going on that are going to kill people and yet by agreement

you are telling me that if 1 go dvag it out of them, then we

have got some kind of sealing. But if T agree to it, thepn
the public has to keep dying. T mean T have got a Lavgeyr
comfliét with the philosophy of what 7 owe te the community 7
live in. Do you undevstand? T am having prohl@ms with that,
and T really would like to see a rule passed that Just says
any agreement between two people to seal a document is
invalid. Only a court can seal records. Ts that making any
sense?

CHBATRMAN SOULRS: Sure.

MR. SPARKS (SAN ANGELO): T don't cave i€ it
is a settlement or protected dﬁscovefy or agreed discovery.
We have got an obligation to our fallow man we iive with, and
if¥ we get down thinking so much in nar?ow scope that we are
willing Lo see peopia die to get money, we are no betiter than
Ford Pinto saving 3t ié cheaper to burn them than to retool.
¥ think we have got to think about this seriocusiy in a
broader aspect than just discovery versus sealing.

MR. MoMATNS: Sam, what T am talking about --

MR. SPARKS (SAN ANGELO): f agree with you,

concept, mechanical -~
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MR . Mc%AtWﬁz Sam, the problem we have gob 1is,
who is qoihg to keep these records forever? How do they get
there? And fhe point i1s that the pewsoﬁ who has the interest
in keeping the informastion consealed ~~

MR. SPARKS (SAW ANGELQO): f agree with vou.

MR. McMATNS: ~- is the person who beyond the
1ife of the case -~ because that is veally the only discovary
privilege ybu have is relating to that iitigation, That is
one of the —-- vou know, the other issues deal with all the
protective orders anyway is for the purposes of that
1itigation. WNow, if you produce it in connsction with
another piece of litigation, it is not privileged anyway.

8o, vou know, in terms of a lot of investigations and stuff.
o all T am éaying is basically taeking it in the sanme
context. When the case is over and that dafendant wanted to

pay vou & lot of money to keep vou quiet, iIFf you had this

)

brocedure in place, you would say T can't do that because th
protective orders -—
| MR. SPARKS (SAN ANGELO): T agree with you.
CHATRMAN SOULFS: Let Rusty finish.
MR. SPARKS (SAN ANGELO): You have got to {file
a sealing to extend it.
MR. McMAIHS: To keep & prot@ctive ordeyr
bevond, whether by agreement oy otherwise, b&and the 1ife of

the litigation, vou have to fils it as -- you can file it
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in camera just like we have airveady got the provisions fov,
but yvou have got to File it and then move to seal it and junp
through all the bhoops, and that way you don‘t have to worry
about sealing all discovery because there is not but just a
few thingé that most anvbody dossu’'t Wani ot anyway. But
you make that one fix in 166(b) where the protactive order
ends at the 1ife of the litigation, that encourages all the
agreements you want to up to the time of the litigstion, and
then theveafter it is éhe reapousibility of whéever wants the
records kept guiet, whather it is a doctor who doasn't want
it to talk about 32 adultery examples in cases of divorce, ov
what.

MR. SPARKS (8AN ANGFLO): Someone's Financial

statement, whatever.

MR. MoMATNS: Whatewver, it doesn’'t matter. He
has to go and show and file it and then you have got it in
the courthouse, but it ain't all thset much, and thet ﬁs just
something that is going to have to happsn.

MR, O'QUINN: Question.

CEATRWAN SOULES: Join O'Quinn has the floor.

MR. O'QUINN: Rusty, whét woulid you put in
this rule to do what you just said?

MR. MceMATNS: First of a&ll, in the protective
order in 166(b}) ~- and T would define ~- and T would Jjust put

in 168 the —- we take out the part over here which savs that
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discovary and results of discovery.
MR. O'QUINK: Take that out of the proposed
rule?

MR. McMATNS: ‘Take it out of here which savs

_it doesn’t apply because it does apply by definition as a

filed yrecord, you see. And so if all you say in the 166(b)
ig that in ovder to continue a protective ovdsv beyénd the
Jife of the litigation, then the documents in which
protection are sought, or whethser achieved by agreement, must
be filed and, wvou know, must be filed period. dJust stop

right thevre. ALl of the sudden it wmesets the definition of

court records, okav, and at that point, it is Filed. TFf they

want the protective ovdevr, 1f theyv didun’t do that, then it is
pot filed.

MR. Q'QUINN: Fine. Hould vou be willing to
add one more sentsence in light of what Brothevr Sparks said
that anyvagre@ments between parties --—

MR. MoMATWNS: For the destruction of
documents.

MR. O'QUINN: VYes, the destruction or
secreting of documents, whatever the word, the probleams that
he had is invalid.

JUSTICE DOGEETT: There iz language on that,
John, in the D tab of what vou have. Thave is "WHo court

shall make or enforce any order or agreement, civil
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agreements, vestricting public access.”

MR, OFQUINN: 'Som@%hing‘}jke either what
Justice Doggett just said. Would you be willing to add that?

MR. MeMATNS: Sure. 7T don‘t have a probliem
with that. T mean T think it is the same spivit of the vule
that vou ought not to be given something on the idea that you
%ill read it and then destroy it.

MR. O'QUIRN: DNoes that satisfy the concern of
somebody, Rusty, does that satisfy the concarn of somebody
that they are going to have to maintain a file in their
office so people can come trooping through ﬁh@we decades and
decades -~-—

MR. MCMATNS: The Jitigation is over, the
litigation. Then protective ovdevrs, all protective -- there
is no such thing as a protective order. Tt doesn't apply
anywhere.

MR. O'QUINN: AJ} right, so vou are ﬁayﬁng‘
during the time of the litigation --

MR. McMATNS: If the defendant is worried
about the information getting out after the Xitigatioﬁ 18
about to conclude, whethek'by trial or whatever, it didn’'t
come out in the trial or something, then he is going to have
tb Jump through these hoops, the protéct5VQ order expires by
its very terms when that judgement 1is entered,

MR. O'QUINN: He would have to file the
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docum@nts in guestion with the court so they would be
available there --

MR, MceHMATNS: And at that point, thev would
bscome subﬁ@ct‘to the vruies.

MR. O'QUINN: And thereby available to
interested other parties to deal with the court vather than
troub?e,thﬁ Jawyers.

MR. DAVIS: FHow jong do you keep the records?

CHATRMAW SOULES: Lebt’s tyvy hd get a concensus
on, I guess, the threshold guestion. How many feelil that
parties should bs able to veach agreements and have the courvrt
sign protective orders in a pending case outside of the
purview of this seailed dacumeni standard;

MR. COLLTNS: 7T would like to amend that,
Luke. And 1ét’s veally get to the guts of this thing. ¥We
have been dancing around the mavpole bush here now since &:30
this movrning and veally, the real guestion is ave we going Lo
bring discovery docunents within the defipition of Court
records., And T think we ought to see if we can veach a
concensus on that issue because that is the guts of it right
there. The rest of it is mechanical. Tf we can reach an
agreaement on that, the rest jis mechanical concerning
agreeﬁ&nts, concerning how long we maintain it, those thiungs,
because 3n my opinion, if wvou don't include discovery

documents in this definition, it is a sham on the pubiiec, the
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press and the madia bacause, otherwise, all vou have is a
plaintiff’s original petitions, the &@fendant‘s.aﬂswars and
gpecial exc@ptionS} You know, big deal. That is nothing.
And this whole structure is for naught if you don't include
discovery in the definition of court vecovds,

CHATRMAN SOULES: T think there is a —-

MR. COLLINUS: T would like to see if we can
reach a concensusg on that.

CHATRMAN SOULRS: T think there is a division
between, though, between whether discovery can be protected
pending a case unitil it is ovevr with, aﬁd then whethar it
shoulid thereafter not be protected, continue to ba protected.
That is what T am tryving to fiﬁﬁ out is are we going t§ write
one rule that deals with discovery without 4ifferentiating
between whether the case is pending or over with, ov are we
going to trv to treat those as two different ¢ircumstances.
and T think we have got to know that.

MR. BRANSON: Twuke, can't you address the
threshold question John presented and then go back and carve
out ekcaptﬁansAfor pending Jlitigetion and for agreements or
whateaver?

CHATRMAN SOULES: You come up here and take
the vote. ALL T am trying to do 18 get it ovganized somehow.

MR. DAVIS: T have a motion. John, make & .

motion.
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MR, COLLINS: T would move that we include

discovery documents of all kinds within the definition of

 court vecords as found in Pavagraph 2, the dafinition of

court records.

MR. RRANSON: Second.

MR. PAVIS: Second.

CHATRMAW SOUNLES: Made and seconded. Any
discussion?

MR, O'QUINN: Just a point of clarification.
Is the point of vour motion, John, that @ith respect to what
we now call protective orders du?ing the discovery process
where the defendant or some party seeks a protective ovder
that if they give sonething up in discovery it can't be
disclosed, 1t 18 the spivit and the poiat of vour motion ﬁhat
that wheole procedure be now covered by this new rule.

MR. COLLINS: That is correct.

CHATRMAN SQULES: Anv discussion?

MR. MCCONMNTCO: Just anotfher claﬁif&caﬁion.
Rut we are not voting under your proposal as to whether or

not that is binding on the pavitiss to makiong an agresment

during the trial itself?

MR. COLLINS: %hat is correct. That agreement
ig another separate subject matter that we can talk about in
trviang to iron out those problems.

MR, O'QUINN: W¥We are just saving where the
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parties can’t reach agreement and they ave going to go to the:

court to get the Court to make the decision, whether the

decision is during the trial when discovery is going on, 0¥

whether the decision is to dsal with what happensd after the
case is over. Tt is all covered by this rule.

MR. éOLLINSs That is correct.

CHATRMAW SOUNRS: That won't work., This vuie
doesn't permit that. This rule says that pavid NDonaldsor,
aven though O‘Quinn and MéConnico have agresed to whatever
about discovery —~- it has to be discoverv, and T don't know
what the voluntavy exchange of information is. ‘E don't Kaow
if that is dis&ovary or not.

MR . O‘QUINN§ Let me amend vour statement. He
could include that he is going té pay my c¢lient a bnnchAof
money if my client keeps his mouth shut after the lawsuit is
done, too. So it can include thome kind of agreements.

CHATRMAW SOULES: All those Kinds of
agreements, David Donaldson could come in and say, O'Quinn, ¥
want to know the desl. hn& he has =& right to get 1t unlass
you have asked the court it seal your agreement.

| MR. O'QUINN: Because you ave saving this
rule, as writt@n, does not permit agreoments.

CHATRMAN SOUNLES: DNoss not permii agresmsais.

MR. COLLINS: T agree. As drafted, that is

covrevedct,
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MR. DAVIS: ‘That doesn’t mean we can’'t add
that to it later.

MR. BRANSON: 7Tt is the concept of whether yvou
want to.édopt the rula’ané‘th@n go baék and carve oui
exceptions Ffor sgreemsnts.

MR. O'QUINN: ¥His motion is not to prove the
rule ié written and apply it to discovery. 1 perceive John's
motion to be do we want to have a rui@ -~ let’'s get a
concensus ~- do we want to have a rule that mays absent
agresment, in otherv words; take that part out of heve if vou
can‘t have an agreement, absent égre@m@nt, do we use these
procedures to decide secrecy‘duriﬂg discovery and evan after
trial is over? Tsg that about right, John.

MR. COLLINS: Well, not vreally. My moltion
from the philosophy standpoint includes all discovery
materials in the definition of court records., Then if this
commi ttee so'chooses, we can go back and make certain
gxceptions or agreements or whatever we wanit to. But just
from & philosophical standpoint, that is the thrust of my
motion.

CHAIRMAN SOULES: &nymore digcussion?

MR. O'QUTNN: _Can we have any bri&fkdiscussion
oy his point? |

CHATRMAN SOULES:V Sur@@ That is what we want

to do.
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MR, O'QUTINN: As T undevstand John’'s motion, I
str&ng}y Favor 4t, bécausa T think it is verv important that
we confront the fact that protective ovders and things of
that nature impact on more than Just thev}ﬂtﬁgantsvan& can
result in very important {nfqrmation being bottled up and
sealed which needs to be -- thé‘pnbﬁic neads to have access
to, and I think that is very impovitant at all times. Aund we
need to confront that and come up with some rules that are
workable to do that. And while it may be easy to have a

situation where lawvers can just willie-nillie agree to these

~things ox just let couvrts entevr them, I don’t think that is =

good practice. T think it jis bad public policy, and T think
there has besn a lot written about it, and T think we have
got to confront jit. T am very wuch moved, Ffor example, by
Sam Spavks' example about it. Aand 1 favor vevy muchkwhat
John Collins just moved to do.
| CHATRMAN SOULES: Any fTurther discussion?

Qkay, all in Favor say YAve."  QOpposed?

MR. SPARKS (BI, PASQ): No.

CHATRMAN SOULRS: One dissent.

MR. OTQUTWNY: Tha_oth@? Sam Sperks.

MR, SPIVEY: Don't tell which Sam Spariks.

MR. SPARKS (saw ANGEIQ): That its like a
co—-chair going against his own wmotion.

MR, MoCONNICO: Luke, do vou want to put the
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next one oun the floovr about reaching the agreemsnts during
the Jawsuit? That seems to be the next point.

CHATRMAW SOULES: All vight, doss anybody have
a motion?  Tio you want to make & motion?

MR, McCOWNTCO: Yes, T move tﬁat the parties
during the pendency of the lawsuit can agree thalt certain
recovds ave privileged, not disclosable, whatever, notb
subject to this provision. 7 don't know what the rule number
18 Now.

MR . G“Qﬁ?ﬁwz Ft doesn't have one right now.

MR. McCONNTICO: 76{(a). |

MR. BPARKS (SAN ANGFILO): My problem -- and I
agree with vou. It isvsc much easier to facilitate the
handling of my case, ¥ promise vou. And T do think I am the
most agreeabls lawyer you have ever met. Vou don’t have to
notice me for a depozmition or anythjngx‘ T will give vou my
file, T don’'t care. ﬁy probliem is this: T have got a case
pending right now that deals wﬁt% ethylene oxide., T am nob
under a protective ordevr, okay -~~ where they aré using
ethylene oxide to steralize Johnson & Johngon sutures and
needies and products out of San dngelo.  And that stuff is
leaking in that plant. The proplem is like asbestos. The
people aren’'t going to stavt dying until 10 or 15 VEars
later. 'That case jis pending. Tt has been going on.

if they come to me and sav, Sam, look, hers is the
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material. We ave killing them ileft and vight. They aven't
going to die for 15 vears, but 7 am going to give it to you
by agreement. WNow, all of the sudden, T am paviticipating to
the the harm io these other people to my client’s interest,
and veally to my own €inancial interest because 1 am going Lo
get hired by those other people that start dying Jater omn,
that as a matter of public poiicyrwhat i8 vight and wrong and
what 1 owe to myv Ffellow man, Steve. 7T shouldn'‘t be reguired
to bottle it up simply bacause 1t is given to me by
agreement. That ﬁs’wrongw Tt is not right.

MR. TOW: You don’t have to agves to it,
though, Sam, if it is an agreement.

MR. SPARKS (SAN aNGHEIO}: T wasu't going to.
Okay, we won't give it to you, Sam. And then ¥ can't prove
my client’'s case. |

MR. LOW: Not every éase ig like that.

MR. SPARKS (SaWw ANGELO): H™y problam is not
with the ?u]es vou are talking about, it ism philosophically
in a much broader sense.

MR. BRANSON: IFf wvou reqguire them, though, to
dump through these hoops, if yvou say, okayv, T won’'t agree to
it, vou have got to go’th%ough these hoops to get it
protected by proteef{ve‘ovéer, yvou are got to get 1t through
the normal discdvery channels, ané it is not going to be

protectad.
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MR. SPARKS (SaAN AWGELO}: Perhaps.

CHATRMAN SOULRS: Steve McConnico.

MR. BRANSON: Tan that instance, it cevtainly
hasg --

¥MR. SPARKSE (SaN ANGRLO): Perhaps they know
exactly, ¥Frank, and T don’ti.

CHATRMAN SOULES: Steve has got the floor.

MR, MoCONNTCO: 1T was just gming to reflsct
what Ruﬁéﬁ and Frank just said. VYou are going to get that
under 166(b) anywayv. You ave going to gst it. You do not
have to enter into any agreement at all. But 3IFf there is one
thing that has been c¢lear since we changed 1658(b), and which
has been a consistent complaint, iz we are having too many
hearings. Thev have made the bar too much adversavies to one
another, we are wastiﬁg too much tj@@ in &5scévary, and if we
have to everyiime 1 rveach an agresment with anotheyr
attorney, and I cannot reach an agreemént if we transplant
this Rule 1661{b) litevally -~ and T doun’t think T am
exaggerating -- we are abouvit to triple the nunber of hﬂérings
and time discovevry takes, and we have got to bs caveful to
say bad Facts make bad law. What you are saying is a very
exceptional situation., T think it counld be hand{@é VEery
easgily by not making the agreement or you could get the
material anyway under 166(b). We have goit to ba able to let

the attornevs agree among themselves as to how theyv are going
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MR. SPARRKS (SAN ANGRIQ): That is a valid
point.

MR. ﬂoﬂﬁim&@%: Let me interject again. The
immediate concevrn that thosse agveements, 1f they ave done in
the discovery context, ﬁé éonsistent with the way we practice
now. But 1f it is done in the context where everyithing that
wae talk about this issue we are going to keep it private
between the parties, including heavings, and we teli the
judge, Judge, we have agreed we are going to keep this
private, and the judge says okay, we will closs the
couftroom, okay, all these records are sealed. T have a real
concern about that. Our focus is at lsast don’'t back up.

The procedure now normally 5svthat court records are
avatilable. By crsating a 4ifficult process in ovder to
prétect dﬁscove?y materials, don't cause that to Iead to even
mors records being sealed.

MR. DAVIS: What is the motion?

CHATRMAN SOULES: T don’'t know.

BR. MORRIS: We don't have a motion on the
fioor. |

MR. SPARKS (SAﬁ ANGELO): You didn't make &
notion, did wvou?

MR. MeCORNICO: HNo, 7 just said Jet's discuss

+t. T think the motion -~ of course, now we arve all kind of
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confused as to whers we ave as to whethevr or not -~ T don't
even know if a ﬁmtﬁon needs to be made. T guess it does in
light of what John said last time,

MR. MORRIS: We still don't have Jlanguage.
e voted on a concept.

MR, COLLINS: T nave got language now.

MR, SPARKS {SAW ANGELO): Steve, on concept,
wnat you and I are telking about --

MR, McCONNTCO: Right.

MR. SPARKS (8AN ANGELO): -- T can certainly
see in the practics of aw where we gel hoggéd down in
hearing after hearing after hearing. 7T mean T am Finally put
in a position wheve T sav T won't agvaes to it, don't give me
any 5ﬁfo?matjonv You understand, T don't want to be put in

that position. That is not representing my client. T can

see the concept yvou are coming from on that. At the sane

time, when ?ou are talking about discovery that is exchanged
by agreemsnt, are vou including agreements to eoﬁc}udarthe
case, sebtlements? Ov arve ave vou just talking about
digcovery. | ”

MR. BCCORNICO: We are talking about
settlement. T think -~ we are talking about discovavry. T
think settlement is a different issue.

MR. SPARKS (SAN ANGRLO): 1T wiil back off.

MR. TAVIS: Luke, T move the adoption of the
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definition of court raéordﬁ {a) {3) that nas been distyvibuted,
and 1T will rea& it: “For purposes of this rule, the Ternm
counrt records shall include ali documents and recovds fTiled
of record and Qiscovery and the results of discovery whether
or not filed of vecovd in connection with any matisy befove
any civil court in the state of Texas. Tﬁe term court
TECOTAS alsoyinc?ud@s settlement agveements.”

MR. MORRIS: vou nead to stop at that jast
period.

ME. DAVIS: That part First.

MR . ﬁORktéz’ After vou sald state of Texas
period.

MR. DAVIS: State of Texas period. T move the
adoption of that as an amendment Lo Rule 76{=a}.

MR. BRANSON: Second.

MR, McMATINS: Can ycﬁ read Lt? 1 am s0vTY.
Can vou r@ad it.

CEATRMAN SOULES: It has already been. Hay ¥
have a clarification om it? You intend then to make the
protective order practice and discovery govern -— to have
that governed by Rule 76{a).

MR. DAVTS: T think that would be the effect
of it.

CHATRMAN SOULES: Any confidentiality order

has got to go through the 76{a) process.
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MR. DAVITS: Right. Uiscovery is a public
document, oy a court record, 7 am sorrv.

’ CHATRMAN SOULES: We ave not going to kill the
goose tha%ﬁﬁéﬁ& %h@ golden egg when w@_éc this, are we? We
are increasing litigation big time,

MR. McCONNICO: That is my probiem.

MR. COLLINS: T think we are veducing
Yitigtion.

MR, NDAVIS: T think tryving to sesl information
only increasses, The problem is i€ they will tell you the
truth and give it to vou and not try to hide it, we wouldn't
have this problem.

MR. BRANSOW: You mav have a hearing, but by
having that hearing, you ace stopping four veavs of
unnecessary discovery process in another case.

CHATRMAN SOULES: My wovk is business wovrk,

g

and 7 don't have these ongoing same experiences you—-all have.
and this is going to be devastating to my work.

MR, O'QUINN: Tt can only come up when
somebody wants to seal vouvr vecords.

CHATRMAN SOULES: ‘They always want to seal
their general ledgers and thetlr sales rvsecords and their
formulas, the thing -- now, they have got to show them to the

dudge whenever vyou ave in one of these business disputss, but

thev want all that kept confidential. T mean they have got
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to show them to the supevrits, lost profits and a2ill that sort
of thing. %This 3z going to put highly coﬁfi&entia?
commevcial business information of closge corporate sntitiss
out in public unless there ig & T6{a) proceeding in the case
sverytime & protective ovder is sought. 1 mean if we ave

-

going to lJay that burden on the process, J_jﬁst don't want to

do it without people heve vecognizing that is what we ave

+

doing.

MR. DAVIS: T don'‘t think we will have that
problem because there 18 noi going to be that many people
that want to jump through the hoops because it is not that
important. It is going to be the exceptional situation where
you have something of extreme importance, and iFf vou do, it
is justified and 1t ought to be sealed. But 1t will stop
this Ffrivolous stuff of everv time vou turn &réuﬂd every
single thiag that theyv produce is privilegsd an& confidential
and everything else, and the protection oré&ré are being
granted right and left. And I think we have golt to stop it
or at least Jet the Supreme Court kpow that at least the
majority of this group would 1ike to stop it.

MR. MORRIS: We nave got & motion and a
second.

CHATRMAN SOUNLRS: Okay, motion made and
seconded. Discussion? Motion has been wmade and seconded

that first sentence of {(a)(3) be recommend to the Supreme
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Court for adoption. Sawm Sparks.

MR, MORRIS: #Mo, this ~- it should be under

a
%

MR. COLLINS: It should be {(al){2}).

MR. DAVIS: 'Tell me where it goes.

MR . GG&LINS; Locke Purnell draft (a) (2).

MR. MORRIS: whai it is is vour definition of
court records which is (a)(2).

CHATRMAN SOULES: It is labeled () (3).
(a) (2) . |

MR. MORRYS: 7Tt is lJabeled (8){3). T am
soryy. You will pavdon my ervoyr, T am suce.

CHATRMAN SOULRS: Tt waspn't your eryror. I8
tﬁ@re discussion on this? Okav, Let’'s let hev changs papsv

and then we will get into the discussion.

(At this time there was a brief
discussion off the record, after which time the hearing

continved as follows:)

CHATRMAN SOULES: A1l right, come to order.
And Hadley has the floor.

MR, FDGAR: ¥ would Just Jike to ask the
drafter of (a){2) what is the difference hetwsen discovevry

and the results of discovery?
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MR. HERRTEG: That language ~— T won't claim
to be the drefter —-- but 7 ﬁhiﬂk that language came out of
166 (b} which in 5{c} vrefars to vresults of discovery and of
the -~ T understand that the thought was that discovery is a
little different than vesults of discovery. Results wight
just be the responses. NDiscovery might inciude the
inﬁ@rrqgatmri@s@

WR. NAVIS: Answérs to & question on
deposition.

MR, BRAWNSON: 7Ts there any disadvantage,
Haﬁley; to 1unclude both?.

MR, %ORRTS:A No, there is not.

MR . ﬁDGARé 1 just have a guestion about
whether there is. any difference between then ahﬂ why be
redundant.

MR. HERRTING: The reason is to be consistent
with Rule 166(b){(5), which is the terminologv it uses,
recognizing it is going to have to be amended now.

MR, BRANSOWN: And discové?y might be what
animal was it and the results might be a nanme.

MR. HERRING: Yes.

CHATRMAN SOULES: Both terms are used in
Section 5 of 166(b).

MR, RRAQSON: Call the guestion, Wr. Chairman.

MR, HMORRIS: Tet's vots.
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MR. BEDGAR: T don’'t ses whevre it is {ound.

CRATRMAN SQULES: Tom had his hand up.

MR. COLLIWS: 166(b)(5)(c), Hadley, talks
about ordering that for good cause shown results of discovery
be sealed or otherwise adsguately protectad,.

CHATRMAN BOULES: Sam Sparks, vou had yourk
hand up. |

MR. SPARKS: (RL PASO): T want to echo Steven.
T see the handwriting on the wall. You know, we are talking
about & group of people in here who have some pretty good
lawsuits, big lawsuits and have some valid points, but the
bulk of the docket are not these tvpes of cases.

Our discovery vules now ave libeval. Among otherv
things, they allow a lot personal information that usually is=s
not admissible. A lot of information that i1f now is going to
become public-recor&, vou are going to get & Jot more
objections, you ave going to get a Lot more couvrt heavings.

i just Fforesee lots of problems From a defense standpoint.
You are just going to doubling and tripling the discovaery
because everything is going to be at the courthouse rather
than on agreement because vour c¢lisnts do not wish that
personal information -~ T am not talking about saving people
or harmin§ people from a plant, T am talking about just
motion to produce personnel files. And you fjgpr@ out what

kind of 1itigation we ave talking about, and vou avre going to
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find that people ave going to stact objecting to it because
they can't come through the loopholes, and at the end of the
laﬁsuit, when you tell people that that is public vecovd, vou
are just going to ~—~ yvou are doubling and tripling vour
efforts, and this is -- to me, it is making big reversal on
the liberal discovery and t%e way we have been able Lo move
diseovéry, and 1t is é mistakes.

CHATRMAN SOULES: Is there anvbody here who
does much family law? Havvry is not here and Ken is not heve.
I would assume this is gbjﬁg to put‘th@m in apoplexy.

¥ow, then, the parties’' discovery discloéuw@s are
oublic for all time, open to the press, unless they get thenm
sealed by notice through the Supr@me Court clsrk’'s office and
s0 Forth. T mean that is what we are doing. |

MR, LOW: VYou can't do it just becauss yéu ArS
enbarrassed.

HMR. MaCONﬁTCQ:‘ Luke, could T add something?

CHATRMAW SOULES: Yes, Steve.

MR, McCONNICO: We don't have anybody also
here from the trads s@cr@t arsa. T do some oil and gas
litigation, and there is never & piece of discovery that is
filed in oil and gas litigation that ééats with any pstrolsum
engineering, geology, future reservoir projections, that has
not nad a lot of time and a lot of expevriise gons into it

that those people don'‘t want their competitors to know the
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operators oflthe oftsetting leases. And to say that Sxxon,
winto T don't represent and am usuvally opposed to, has to jump
through all of these hoops because T rapresent some voyalty
owneyr,. and thenkwe are going to put that onto the burden of
the district court in Chambers Countv or wherever where most
of those cases are, and they are mostly in Ffront of rural
district court judges who arse unot usedkto haviang special
masters that are petroleum engineers. It is going toe be an
unbeii@vabla burdsn, énd.those are the facts the wayv that
type of Jitigation iz done. And 7 am afraid that we are not
looking at the big picturs and Wevar@ Looking at just a few
precise cases -~ personal injuryv cases that have a large

atfect upon the geneval health of the public, and we arve

doing a rule that affects those, but we are not thinking

about what afifect this is going to have and impact on othervr
areas of iitigation iike family law, commercial law. Andg 7
am totally in sympathy with what Sam has said, and svevvone
else here says that we need to protect the h@alth of the
publiic and envivonmental-type cases. But T think we need to
be very careful in doing that so we’just don't cauge this
ripple effect that is going to have‘a treamendous sconomic
burden on the litigation in the state in everv oéh&r aresa,
MR. BEARD: et me sayv my personal fesling is
court records is something that is filed with the court, and

1 am much opposaed to having us in charvge of court records
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other than the depositions in the couvse of the tyrial. You
know, how long we going to keep all these things?

ME. DAVIS: WNothing in thevre says you have to
keep anvthing.

MR. SPIVRY: Wait & minute. Aren't you-all
talking about -~ you are declaving these matters couvrt
records. They don‘t cease to be céurt records when that case
is over, and five years from now T decide to get vid of them
and T discard them. Somebody comes aliong and savs 7
destroved pu%iic records? |

MR. DAVIS: VYes,

CHATRMAN SOULEBS: Yes, that is vight.

MR. COLLYNS: That jis the wav it is right now,
gentlemen, because we did not addvess that problem wh@ﬁ we
switched the filing from the &3eyks back to the lawyers. UWe
didn’'t addvess that issue then so it is th@ sam@ thing right
now. |

CHATRMAN SOQULRES: it was addressed in the
Seattle Times case and it is not court vecords. Those ave

not court records. NDiscovery is not a court record unless we

make it a court vecovrd 1an this vule, and we have.

MR. DAVIS: Would it be made a court record
for the purpose of this rule?
CHATRMAN SOULES: Well, it is made a court

record period.
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MR. DAVIS: And not a court record in that you
have got to retain them and keep them and have access to the’
public oﬁ St

MR, HERRING: #Well, the public citizen votes,
that intevest group ihat showed up, the pubiic citizsuas
group, specifically argued that if we adopt this,., they ar@r
going to have the vight to aécess - |

MR. NDAVIS: TF we let them.

MR, HERRIWG: ¥Well, theyv said they ave going

to have the vight to access because it then becomes a court

Py

record, and;'you know, how they enforce 1t and what yvouv
rights are to keep them out of vour office, or whatever,
bacone issu@s to deal with.  But theivr axpectation is that
they ccui& use this whether they are right or wrong.

MR. BRANSON: Why don’'t we just pass the rule
and then say we don't have to keep them in a subsection.

MR. DAVIS: You say they ars couwt'raéordﬁ
only for the opurpose of this rule and it doesn‘t have
anything to do with how long vou keep them anymore than the
ruie of not filing interrogatories with the clerk tells vou
how long vou have to keep something. and 1€ vou don’t have
them -~ if vou have them, then I guess they are entitied to
sea them, but if vou don't have them, there is nothing thsere
that sayvs how Jong yvou got to keep then.

MR. HERRTNG: But they ave entitlied to see
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them wh@n,and 1E -

MR. DAVIS: TFf they exist.

MR. HERRING: If you have them and they are 1in
your office, they are entitied to see them. T8 that 8 to 57
You have got to have them in a sepavats voom. You don’t want
to have work product mix@é in. VYou want Lo have & clean Ccopy
of those. Do you have to do that iﬁ avery ca%é?

WR. DAVIS: T don't worry about that. let
them -- f don’'t think they are going to flood me with
reguests.

CBATRMAN SOULRS: Judge Peeples.

JUSTICH PREREPLES: I am Like evevvbody in the
room except for one ox two. I voted for Joﬁn Collins'
motion.

He nee& to remember something, though, we are
cutting new geound on this. And when you do that, it is havd
to see the ramifications. And then lately we have started
talking about making what T think ave probably going to be
major changes in the wav discovery happens, and T just,
frankly, think that we don’'t have the vision to foveses how
this is going to im?act evervthing. VYou know, we are alli, T
think, thinking in terms of product liability cases and then
T @34 & lot of family law as a district judge, and there isg a
1ot of it, and T, frankly, don’'t know how all of this is

going to impact that. There are all kinds of -- Jots of
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litigation out there that is not parsonal injury. Gosh, the
unforseen impact on dockets, if some of this happens, T am
just not sure that we can think it out in 30 minutes or two
hours here. T mean it could have major'impaét,

MR. BEARD: T don’t think we shoul& aver have
to let the public have access to our files. If they come in
and we have to produce it and put them in a confevence voom
and all to look at it.

MR. DAVIE: “That is nét the purpose of this
provision. This rule and this rule is hnw do vou seal
information. |

MR. BEARD: You have got ﬁbr?ﬁ}&ta it, Tom.
What is th@knexﬁ step? 1f T got a court raéor@ in thﬁ’%@nse
that 7 am going to have to gﬁva iﬁ to ihe m—

HMR. COLLINS: You have got court r&aowdwvnew,
Pat. | |

MR. DAVIS: You have jnt@rrogatmri@ﬂ ahﬁ
depositions., |

CHAIRMAN SOULES: Those are not court records.,

BR. BRARD: T don't consider them court.
records.

| MR. COLLINS: I would sure like to see
somebody try and destrov one of themn. T think T know what
the court would rule on that.

MR. REARD: T consider it & court record, but
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1if somebody comes in to see it, T am not going to let them
havé it.

MR. LOW: T had a trust case that involved --
the news media was constantly wanting to kunow certain things,
and we had to answer interrogatories and discovery. T would
spend half my time -~ 1 can’'t see those peoplae. 1T am Lrving
to get ready, and thev say they are public records. T have
got to watch them. 1T have only got one copy, maybé thaey may
steal one., We have got 50 boxesg -- mo?@ than 50 -- about %00
boxés., How could T handle that i1f theyv have a vight to coms
into my office and look at that? T just have to stop getting
ready for trial and sit down with them. That is a problem. ‘

CHATRMAN SGUL%S? Does anybody have anvihing
new on this that thev want to bring to‘thevdiscussidn befors
we wvote? Justice Doggett.

| JUSTICE DOGGETT: Go ahead, Rusty.

'MR, MeMATNS: Well, perbaps I, as ususl,
didn’t make what 1 was tryiag to make as cleavr in terms of
where T was tryving to make the changes to coveyr what T
thought weve basically éil of the councerns. But if you took
the ru}e that he has and divide 3t into essentialily tha ifwo
different segments so that when you get wheve the undevrlying
parts where it savs records Ffijed with records in discovery
and the vesults of discovery filed of vrecord, but does not

include discovery and the resulis of discovery not Filed of
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record in a pending case, then move to 166(b) in the
orotective orders and say that no protective order shall
extend —- no protective ocvder or agreement relating to
protecting disclosure —— shall extend beyond the signing of a
final judgment or dispositive ordevr without filing the
discovery or results of discovery with the c¢lerk of the court
and complying with whatever this rule numbevr is. That takes
pending cases out, it keeps discovery where it is and puts
the burden on the partyv that wants to keep the wraps on
bevond the Jitigation on the party who wants to do it and
puts them through these hoops,vth@n, at that time, and puts
the burden on the clerk to take it. Just with —- Jjust those
changes. And all that does is just -~ and it eliminates all
those problems about whose office is what and who gats 3nto
whose office.

MR. ERAN$Q%$ John, would vou accept that as
an amendment.

MR. COLLINS: T am listening.

MR. McMATINS: These are two combinatiouns.
That ig what T was trving to télk about is just to say there
i% 1Mo profective order or agreement relating to protection
shall ever extend bevond the }1ife of litigation without
filing what 1t is vou want to protect and meseting the burdsn
under this rule. How, if vou Qm and then if vou Filed it of

racord, it is alveady here. 1t is already coveved by the
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definition.
MR. NDAVIS: So Far so good. RBut bow about
informatioﬁ during the coursa of a five-year trial?
MR, MceMATNS: Véu mean five years discovery?
MR, DAVIS: Yes, T nean the trial -~
MR. MCOMATNS: That is why T may that is the

g

only place ~- 1 understand, and that is what T am saying.
That is the onlv thing that that doesp't Fix, end T just --

MR. SPARKS (SAW ANGELO): To solve wmy ouns
problem; could I go with you Wﬁth the exception of saving
except for those things affecting public health ov saftety? 1
think we have got to quit‘kiﬁ}ing our fellow men. The nmore
it happens, the more T get hired, Rusty. But we really ought
to think bigger than just our practice of lJaw.

MR. McCONMICO: Butvthﬁn T think, Sam, we ¢gst
back to where we did our discussing in the first place.
Let’'s bhe honest@ He ave not going to agres to anything that
kilis anvbody. 7T am not, vou are not either. And that is
not going to‘—— T mean we are not going to anter into those
agreements, and ev&n'if they are, vou st3ill have 166(b}) that
all that information is going Lo be discoverable anvway.

MR. SPARKS (SAN ANGELO): T backed off of the
agresment, 6kay,

MR. MCMATNS: Wnat about making an additional

change to 166(b) to mevely prov{d@'that 8 party to a
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proteciive agresment may move the court for velisef from the
protected agreement. Wow, if it is an order, then you have
aiready gone through the contest anyway, so the judge will
nave told vou to shut up, and you are then going to be
ruaning in violation of ths court. 8o you can move fov
rejief From a protected agreement in the event that
disclosure of the information bevond the bounds of the
agreemaent is necessary in the Jjudgment of the court For the
health and welfave of thé public.,

Now, that puts the Jjudge as the one who will
determine it. Tt puts the standard at some Kind that he has.
determined that it is necessary, puts 5t in & protective’
context where vou have mandamus remedies in the svent yvou
don‘t have 3t, but it keeps all of that.

Wow, the only problem that dossan’'t say, it still
doesn't solve Tom's prablem of he wants, vou know, Dave Perry-
is in the course of discovery on some stuff, and he wants it
and they have agreed to & protective order and he can't give
it to you. Tt doesn’t solve that probilem. But 1€ vou have .
solved that probliem, vou create ﬁo’manyvmore mechans cal
problems by making us either file evervthing with the clevk,
which we have already backed off of.

WR. SPARKS (SAN AWGENQ): Which is not
fileable. You couldn'‘t even file it.

PIR. McMATNS: That is vight. Ov vou have to
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keep it in your office, you know, you have to make it access
to the news medis and evervbody else through this stuff, and
vou don't need anvbody else in your business while you are
jlitigating for vour client., T don't care, with &l due
respect for Tom, if T don’'t want him in my office messing
around in my files, 7 don't want him in my office, and T
ought to not have to tet them do that. And that is --

-HMR. SPARKS (S8AN ANGRELO): That is what Ruddy
was saying. Reitevate agaim'what vyou propose to do.

HMR. MeMATNSG: The proposed amendment would
mefe1y track this ameundment that was propos&dyby == T think

Lefty circulated it ~— which mays “For the purposes of this

rule, the term court record shall inciude all documents and

records filed of record" which, actuallv, once vou comply
with this, vou have done that anyway. But in ovder to makse
it clear and discovery -~ and the results of discoverv filed
of recovrd, go ahead and distinguish 1t although T think ehc@
it is filed of racord, it is a record. That may be
redundant. But just distinguish -— but does not include
discovery and the resulis of discovery not filed of record in
a pending case.

Then go to the protective order rule over here,
166({b), and vou add anothsr gection which is just -—- T put in
just Section N under the protective order rule which would

say “no protective ovder ov agreement relating to proitsciing
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disclosure shall extend bevond the sigaing of a final
judgment oy dispositive order without Ffiling the discovery or
results of discovery with the clerk of the court and
complving with rule® -- w%ateve? this rule ig.

MR. SPARKS {SAW ANGENO): ‘76(3)w

MR. McCOﬁ%TCQ: Rusty, read that propomead
Language 1866(b}.

HMR. MCMATNS: Okav, "No protective order or
agreement.welating to protecting disclosure” —= mow,‘if VOu
want to put discovery or the results of discovery -- T just,
it sounded cumbersome -- “shall extend bsyvound the signing of
a final judgment or dispositive order without Filing the
discovery or results of discovevry with the clerk of the couvrt
and complying with Rule 76(a).

MR. NAVIS: When do vou have a final Jjudgment?

MR. MeMATNS: Well, the Fingl judgment rule
savs when it 1s sigmed, actualiy.

MR. DAVIS: T know. When it is signed or
aftter the appesal is over?

MR. MeHMATNS: WNo, well, ves, the rule on final
judgments is when it is signed.

JﬁS??CE DOGGRTT: Would that cover a nonsuit?

MR. McoMAINS: Ves, that is what the
&ispositive order would be d@sigﬁeé to deal with, a nonsuit

or any kind of -
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MR. BEARD: Let me ask vou, Rusty, would that
mean the parties could not agree to destroy the discovery
prior to —-—

MR. MoCONNICO: Parties could never destroy.

MR . BEARﬁr Why can’t they?

MR. MCMATNS: You know, it is not addressed
explieitly, what John's caﬂéevn wag. We didn’'t add the othew
language.

MR. SPARKS (SAN ANGELO): The only thing we
have not covered —-- theve is that -~ but the otherv thing is
pending Jitigetion where you have &iscoﬁ@ry by agreement on
protective ovders.

JUSTTCRE NOGGETT: TFf vou have a serious toxic
waste problem, can vou provide that informat{on to the local
health department so they can do something about it or can
vou provi@@#it‘to an attorney who has a similar case
invo&viné"éﬁé same toxic substsnce? And it doesn*t really
zgolve that really.

MR, McoMATNS: No, T am just saving you add
another section for that. That is what T was telling him
that I didn't find any offense and 7 didn't think that even
Steve with his comments &a& any. ‘That procedure theve is to
simply add a new Section R which says that "a party" —- or
the attorney for the party —- "may move the court for velief

from a protective order, whether issued by order of the court
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or by an agreement, to permit disclosure of information
obtazined in discovery that is necessary to be disclosed For
the protection of the public health and welfare by the
court.* I mean you move court Ffor thet relief.

JUSTICE DOGGRTT: Would that psrmit a
citizens® group to intervene in a personal injury case in &
toxic waste dump to get that information to protect the
parties?

MR. McMATNS: Probablyv. Once they intervene,
they would be a party. Tf they intervensd, they wevre a
party, they were denied access to the same information. VYou
know, the first thing thev would do is probably resist
dealing with the agreenent, and then the guestion of whether
or not the agreement, vou know, so that then they would havs
to be opposed by the court, which basically is the sane thjng
as going to the court and asking for velief.

MR, COLLINS: Rusty, vou are starting from &
different presumption, namely, that all discovery is closed
unless the judge orders it open. Wy proposal and the
language that Tom has suggested has a diffevent prewmise,
namelv, that ail documents are open unless the court makes a
specific finding that thev should be c¢losed. &and that is ny
only objection to vour proposal.

MR . MCMAENS% It 98 tvue that what T am

assuming is that there is some kind of an agreement Ffor
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protection or that theve is protaction.

MR. COLLINE: Let me stop vou right there.
What T would like to de is to have a voiLe on this language
and then Jlet's discuss agreements because T think that is a
legitimate avea to talk about how to handls discovery
agreements beitween the paf%ﬁa& to reduce hearings,. to reduce
time and expense, and at the same time allow the public
acceés to those documents which are Jegitimate and which are
important.

MR. MﬁMETNSz But the driving source of. the
controversy hers is precisely home mechanices. Tt is not the
issue of agreement or nonagresemant. Tt’js the issue of
pending versus over., There is a diffaevencs batwesn it being
pending and when it ix over. When it is pending, T want
people out of my office. T may not want him there. He may
be trving to run a case out from under me. T don't want
people in wmy office when 1 don‘t want Lhem there.

CHATRMAN SOULES: Justice Doggetit bas the
floor, please.

JUSTICE NOGEETT: Oné solution, of course, is

just to file it at the courthouse, and there is a procsedure

kfor filing at the courthouse, and then vou don't have to

worry about them being at your office because duving most of
your Jjegal practice, and even most of mine, that jis the way

it was done up until the time that the vule was changsd Lo




10

11

12

314

15

16

17

i8

19

20

N
Y

22

43

24
25

288

provide discovery wouldn't be filed. A&nd it didn't ¢reate a
ot of problems For paa@ﬁa'tc go to the courthouse and get
that information. So thers is an alternative way to avoid
the problem.

MR. LOW: This is discovery now instead of a
folder. WHow, vou are talking about theve wasn't ~- the clavk
didn‘t have enough in that antitrust case we had. They
didn’t have -- the clevk's office couldn’t hold esvewy
document. ¥ mean, you'gnow, what are vou gpiﬂg'to do if vou
say -~ how do vou file that? Where you going file it? Who
has room?

MR. DAVIS: What price we pay Ffor the clerk's
problens.

MR. LOW: I don't know that is & problem, but
say, okay; I want them filed. They say, well, it 18 going
out the window down here when it gets Full, T don't know
whose preoblem it is, but it is a problem when vou get boxes
of stuff and you say, well, 7 wiil Ffile it, and thev =msay they
are not going to do it, what arve you going to do?

MR. BREARD: 7T don'‘t want the public coming
into my files before ov aftervr 1itigati0n and s0 we nave to
have a place where we can put 3it. |

MR, SPARKS {(SAW ANGHLO): But 7T think Rusty's
deal took care of ?at*s_com@lajnt, dgidn't dt.

MR, McMAINS: Tt took cave of his complaint
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because in ovder to protect it yvou have got to €ile 1t.

CHATRMAN SOULES: Well, there has never been &
second to the amendment and T don’'t have it written down
really enough to read it back.

MR. SPARKS (SAN ANGELO): John has still got
this vending.

| Cﬁkfkﬁ&ﬁ SOULES: ¥ know, but there was &

motion to amend it. Is theve any second to that motion?

MR, MCCONHICO: I will second Rusty's, if that
is what is hevre. I don’'t know what is on the floor;

CHATRMAN SOULES: 7T believe that is what
Rusty -- 4id you have —-

MR. COLLITNS: T haven't seen Rusty's, so ¥
don’t know what it is.

JUSTICR HRECHT: Here it is right here.

MR. MeMATNS: A1l T’éid was distinguish

between discoverv, really, in & pending case. The only

‘discovery in & pending case that T had that was discloseabis

or that was subject to this rule regarding sealing is Ffiled
discovery, and it is filed discovevry in a pending case, still
a File of record, and it is part of a court record.

MR. DAVIS: 76(a) applies after final judgment
as defined and not before,

MR. McHMAINS: Then T just took out discovery

in a pending caese from the definition.
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CHATRMAN SOULES: Okav, harve is Rusty's
proposed amendment, and then he will deal with it. He
@rdposes to deal with diécov&ry differently in the new
166(n) (5) (@) and {(e), and it is (d) and (e) that ¥ don't have
written down V@ry well, but I got what vou put down oun
(a) (2). And that was to strike the words “whether or not"
that appear in the forth line and then add "atievr the state
of Texas but does not® —-- these words —- “but does not
include discovevry and the results of discovery in a pending
caga."®

MR, COLLTNS: Sav that one more time, Luke.

CHALRMAW SOULES: het's go ahead and doctor
it, and then 7 will read the whole thing.

MR. MOMAINS: T am sorfy, the results of
discovery not Ffiled of record in a pending case -— “but does
not inciude discovery and results of discovevry not filed of
record in @& pending case.® Otherwise it is -—-

CHATRMAN SOULES: Okay, so doctovcing (a) (2)

firat, we would take out the words “whether or not.” the

first three words of the fourth line. T mean that is what

this amendment proposes to do. And then add aft@% the word
"Pexas” in the €ifth line these words, "buib does not inciuds
discovery and the results of discovery not Filed of record in
a pending case.” Tf that is not an acceptablie amendmeﬁt Lo

the main motion then J guess we need to vote on the
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amnendment .,

MR. McMATINS: Tt

293

ism not acceptabie in and of

itself because it veally is 1iu combination with the othsvs.

CHATRMAN SOULRS:

TFf this pagses, we would

have to deal with discovery someplace elss.

MR, McCONNICO:

MR, McMAINS: T
all of the mechanics problienis,
coilection —--

CHAIRMAN SOULRS:
on the amendment? Essent&al{y,
dimcussion all along. Bnvithing
amendment, those in favor, show
MR. COLLINS: TF

T still am not

full amendment.

CHATRMAN SOULKS:

166 (b} propoessal there.

can deal with all of that, £ix

T think, by the combination

of that plus the two sections to 166(b}, which is a

Ckav, any further discussion
it has been the same

new on that? Okay, on the

by hands. |
mind,

yvou don't Just read the

sure T have it all.

Good didea. This would be

the firvst sentence as anmended 1€ 1t passed,

"For purposss of this

rule, the term court

records shall include alil documents and vecovds

filed of record, and discovery &nd the resulis of

discovery filed of record 4

n connaection with any

matter before any civil court in the state of.

Texas, but does not include discovery and the

results of discovery not Ffijed of record in a
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pending case.”

MR. COLLINS: T am not sure that makes too
mach sense.

MR. HBERRING: Why don‘'t you read it one more
time.

CHATRMAN SOULES: "For purposes of this
rule, the t@%m court record shall incliude all
documents and records Filed of record, and
discévery and the vesults of discovery filed of
record in connection with any matter before any
e¢ivil court in the state of Texas, but does not
include discovery and the results of discovery not .
filed of record 1n a peading case.”

MR. ENDGAR: What does the c¢lause after state

of Tewxas vou just read %dd to what vou vread befove that?

MR. MCMAYNS: VYes, T didn't ——

MR. EDGAR: Tt seems if you just strike out
the whether or not, you have taken care of it without adding
that last clause ovr phrase or whatsver it is.

CHATRMAN SOULES: 7Phat iz not my amendment.

MR, MCMATNS: VYou mean just don't talk about
the fact you are not dealiing with pending cases or with
unfiled discovery?

MR. SPIVRY: He said just knock 0ut_“whatber

or not” and leave 1t as is.
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MR. EDGAR: Just eliminate the "whether ov
not,® and haven't you taken care of wiat vou are t?yﬁng‘tov
achisve?

MR. MeMATNS: Well, except thet his argument
i8 that 1t is a court vacowvd i€ it ia‘in vour possession., I
realize that is not what our definition of court records is.

MR. RBDGAR: Well, but you just matd that it ~-

MR. MCMATNS: “Filed of}reeordm“ T mean his
position is that if it is filed of recowvd -—

MR. BDGAR: ~- isn't that right?

MR, McMAINS: Sse, the problem is, thevre is a
difference in this language of court record. Going back to
the other vule, it would work, goin@ back to the ovriginal ons
because they talk about court records as being things filed
with the clerk. WNow, that is a limitation on what is fil@dg
This one actually doesn't have such 8 limitation is the only
reason L was trying to make 1t clearv.

CHATRMAN SBOULFR: Well, we have really got
three things. Let me see if T can get thres concepts,

All right, there are three different ?hjﬂgﬁg We
have got discovery in a conciuded case Wh@th@f or not 1t is
of record -—- right? We are tryﬁﬁg to deal with three
daifferent things. The first 1s discovery whether or not it
is filed of record in a concluded case, then we have got

discovery filed of vecord in a pending case, and then we have
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got discovevry not filed of record in a‘panéing casse bacause
in & concluding case ~- okay, 80 for purposes of this rule,
court recovds —- this im, as T understand, the divection of
the amendment.
“Court records shall include all records Ffiled

of record and disgcovery and the results of

discovery, whether or not filed of record in a

conciuded case, plus discovery filed of record in a

pending case, but does not include discovery not

filed of vecord in a peunding case.”

MR, DAVIS: His amendment does that,

CHATRMAN SOULES: That 1is rvight, that is his
amendment. Js that right, Rusty?

MR, MoMATNS: Yes.

MR. BRAMSON: Ts that acceptable to vou?

MR. COLLIWS: Wo, 1t is not.

MR. MeMATNS: My proposal, of course, inciudes
the modifications for the discovery rule.

CHATRMAN. SOULES: And then you would go back
and. savy that protective ovders terminate when the case
concludes?

MR. McMATNS: Ves., No protectﬁve order shall
extend bﬂﬁgﬁ& wm no protective ovder ov agrsemeni relatiang to
protecting disc]asure’sha}l axtend bevond the signing of the

final Judgment ovr dispositive order without €tiling the
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discovery or vesults of discovery with the clerk of the court
and complyving with Rule T76{a).

MR. SPARKS (SAN ANGENLQO): If vou want to keep

‘it protected, get it sealed.

MR. MCMATHS: No protective order or agreement
to protect ﬁi}ﬁ ever extend beyond the i1ife of the case.

MR. SPARKS (8AM ANGENO)}: 7T€ wvou want it to go
further, get it sesled.

| MR. DAVIS: During the life of the case, it

can‘t be protected without going through 76{a).

MR. MCMATNS: Correct, with ona exception I
was attempting to write which was the R part to cover him.

CHATRMAN SCW%ES: Pubiic safety and public

MR. McMAINS: VYes, which T -~

CHATRMAN SOULRS: Okay, all these concepts ave
together. So when we vote on thig amendment up oy down, iF
it is - siv?

MR. BPIVEY: Could @@ take about a five or
Xmeinute.reQ@ss and let's get that typéd up and look at it
because thig is & rather inmportant amendnent.

CHATRHMAN SOULES: Suve. Tf yvou will wvite 1%

3

down, I w3}l have Folly type it up and we will print it and

put copies avound.
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(At this time theve was a brief

recess, after which time the hearing continuved as Follows:)

CHATRMAN SOULES: Okay, this is 166({b) (5){d)
and (&) that Rusty proposes if we exempt fiom new 76{a)
discovery in & pending case.

MR. MOMATNS: ¥yr. Chasirman, 7, over the break
talked, with John who has r@fﬁs@& to sccept nmy amendment to
this resolution, but so -- his motion was alrveady sscondad
when I interjected this. Why don't we vcté on nis, wou know,
if we beat that, then we can g¢go to mine. Ov if we pass it,
then f will try and amend it again or something.

CHATRMAN SOULES: Hold it just a wminute and T
will print vour amendment so that everyvbody can Jook at that.
We will have it printed.

MR . MOMAINS: Y, franklv, don‘t think that
John caves about it.

CHATRMAN SOULFS: We will just vote on John's,
save us the time, I guess.

-JUSTICE ?EEPLES; Can I smav this: ¥You know,
Wavare proposing, by taking on discovery, proposing to take
major - make major change in th@kway diséavery happens Iin
Texas, and T just, T cannot, in good conscisnce, not spaak
out. That kind of change shouldn't happen on the basis of an

afternoon’s discussion.
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Now, we have got a proposal frvom a subcommites and
T wag on it, J was at one meeting. I nmissed another one, but
there was all kinds of people that talked about thase
provigions, and T think it is s good product, Sometﬁmas
reforn takes places one step at a time, and you are mistaken
when you try to take manylsteps at once.

T think we ought to seavch our souls and decids
whether to approve, basically, Locke Purnell and so jorth
without going on to discovery. dMNaybe let’'s take that step,
and then 3if a vear from now or later aﬁ we want to change
discovery, we can do it having thought about it, but T think
it is irresponsible of a committee with this much
responsibility to make significant changes -- not just in
sealed records but in the wav discovery happens ~— on the
basis of one afternocon’s discussion.

We really haven't thought this out the wayv we ought
to, and I haven’'t heard a good answer to what T think it was
Luke and MeConnico said, that 37 vou increase the stakes,
once something is discovered, if ths stakes ave ineveased,
you are going to make people Ffight a Jot h&fﬁar ovey what iz
discoverad in the first place on the front end. And T have
not heard a good answer from anvbody about that. And T think
we neaed Lo -- T am not moving to recousideyr the decision Lo
go into discovery, but ¥ think we might want to think about

that. T really do. Wow, maybe T am the only one, but I just
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cannot sit back and have us make this tremendous ahahg@ in
discovery on the basis of just & coupie of three hours of
discussion. T think it is irrespounsible, T really do. That
is Jt.

MR. FDRGAR: While Bolly jis completing thset, T
sat here and, vreally, T haven't any ax to grind onse way ov
the other because T am not involved in it at alli. BPBut X
éecond Judge Peeples’ concern heve that T -- and T
wholeheartedly agree wit% the philosophy that San Angelo Sam

has exprassed that the public concern, the helth and safely

area, these things are very, very important. T am personailiy

concerned that pavties should not heltecv—-skelisv bs able to
agree to keep things secret when the public has a right to
know.

But again, it seems to me thet we frequently make
decisions without full and fair and loung studied
consideration, and 1 am afraid that that is about what we are
getting readv to do if we vote to include discovery as part
of court records, and T agree that‘we should wait and think
about this, go ahead and adopt the proposal that has been
presented to us, study this some more, and then later on make
the decision about whether discovery should be included.

CHAIRMAN SOULES: Rlaine.
MS. CARLSOW: T think T shave the sentimentis

of Judge Peeples and Professor Rdgar has expressed. T also
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think there is something sise to bs consideved, and that is
when we have repraS@ntad to the public that there is ap
opportunity for iﬁput from the bench ov bar on the changes
that are on the table, and this is a major modification. The

implications are fav-reaching in discovery, and we haven’'t

| had comment that and we have in other matters. I would also

1ike to say T think a lot of what has been said seems to have
sound philosophical root in the product ijability, personal
injury ot @nvironmemtai concernsg. Bubt 1, too, share concsrus
in other kinds of lJitigation and the effect that this
proposal would have in those othev aveas.

CHATRMAN SOULES: Chuck, go ahesad.

MR, HERRTNG: Tet me just echo that bscause T
don*t want to do the job that T guess we were supposed to do
and sit and do all the ~- we have kind of been thyrough this
before, Lefty and T, repeatedly. T mesn we have heard almost
evervihing that we have heavd today, except we don’'t veally
have anvbody here from the intellectusl properiv bay, and if
vou got th@’maikout that we did and vou look under Tab T, you
will find letter after Jetter after lJetter From the chajrmaﬁ
of the intellectual propeviv section of the state bavr and
from other practitioners who sav if you do this, it may make
sense —-- a Lot of sense —-- and be the thing to do in some
context, but if vou do it in their practice, you are going to

revolutionize their practice, and the vevolution is going to
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be one of increasad litigation costs and increassed numbers of
hearingﬁ bacause th@y are going to be at the courthouse all
the time because they af@ dealing with tvade secvrelis, which
trade secrets inherentlyv, and T don'‘t think that is the abuse
John even wants to addvess, but T thiank that is a problewm,
and F am very reluctant to change somebody else's practice of
law in a major, majov way wiihout really tham having an
impact on it at this point. ¥ just want te make sure you
know that that is their sentiment and they are going go te go
thirough the roof if we deo it this way without giving them
some kind of relief on this. T just T want to make ﬁurezwé
have expresszed that as clesarly as we can.

MR. MCMATINS: ‘That is true with‘evafything we
passad s0 fa?, right?

MR. HBERRING: More so with this, T mean the
discovery. JIf you are going intoe discovery, that is a --
that is something, they are, they ave just extramely inteunse
on, and I think you put them at the courthouse every week in
their practice, and they are going to be billing their |
clients for that, vou are going to be increasing the cost of
what they do fovr a 1living.

MR. DAVIS: Chuck, all these bad things that
avre going to happen, how do we know this?

MR. HERRING: T don‘t. T mean I don't -- 7

tried two trade secrets casses and have had had problems with
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it, but T don't do it day in and day out as a steady living
and a steady diet. And that is the problem, nobedy else here
does. And T ijust --

MR. JONRS: What about Luke Soules, doesn't
he?

MR, HERRING: WMo, Luke can talk to that.

MR. JONES: Steve?

MR. MeCONNICO: Franklin, T don't do any trade

secrets. The only involvemsnt T have with anything that

would dmpact on this is oil and gas, and T can tell you if

any of your discovery where you go and vou gel someons slse's
logs, which thev keep in highest cdnfi&ﬁnceF or if vou go and
vou get vour petvolsum, theivr ressrvoir analysis, which thev
keep in highest confidence, and then you -~ and even at the
Railroad Commission thev have speciail procedures wheve
reservoir engineers can see those and the other side cannot
ses them, and they have it set up there right now whevs they
prctect that. and if vou get it where vou cannot protect any
of that information without going througn all of the
procedures that we have outlined eariier teoday, every oil and

gas case that I can imagine being tried wheve vou have eithev

‘damage to a resevvoir, drainage From that reservoir, or

whatever, vou avse going to have to go thvough evaery one of
the procedures that we have discussed here, and that is going

to add a Lot of expsnse and time. That 1s the only sxposurs
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T have had to it.

MR. DAVIS: We are only referring to discovery
that avre discovevabls. T mean those things that ave
protected and nondiscoverable have no app}ﬁcatﬁan to that
here.

MR. MeCONNICC: But theyv are &ll] discoverable.
You caﬁ’t tvy & reservoir damage case and say my va8sS8YVOLY
has been damaged this amount showing what your reserves are.
They ave obviously going to be discoverable. What vou try to .
do is to keep everyone else that is not involved in that
litigation that has offsetting lsases from finding all that
information out because vou have spent hundred of thousands
of dollars sometimes coliecting that information.

MR. DAVIS: 'Phat may be & reason for
nondiscoverable, but if it is discoverable, then it 1s at
least accoréﬁmg to whatever studies and evervihing we are
doing heve. 1t should be public knowledge if the public
wantg it. T think we are --

MR, MCCONNTCO: We are not dealing with
nealth, yvou know. ?hat'haﬁ no’jmpact on the health of the
public ox anvihing ilike that.

MR. DAVIS: T just can't see a swarm of
newspaper reporters and éameras suddenly coming in to
sverybody's office as soon as we pass this thing here.

¥MR. McCONNTCO: You won't be.
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MR. DAVI&: You ave Looking at extrame
sitvations that are gcjﬂgvto very rarely ocour.

- MR. MeCONMTICO: Newspapetr people won't coms.
People that will come will be atltorneys, other petroleum
engineers and other geologists. Vewspapevrs could cave less.

MR. DAVIS: Well, mavbe you can get an
exclusion.

MR, McCOMNICO: The problem is, vou have got
to make an exclusion Tor every tvpe of practice that impacts
on, I don't know anvthing about patents or trademarks.

CHATRMAN SOULES: Well, of course —— Buddy
how. FExcuse me.

| MR, LOW: T tend to agree that it is a pretty
good bite, howsver, we can't just cut it off theve becauss we
have got to state whether it db@s pertain to discovery or
not.

Iﬁ other words, if we just take the report and say
it passed and it is open, it wouldn’t peviain td dimcovary
uh}ess we s0 state because we have got to give a definition.
T ftend teo like what Rusty said and T tend to agfﬁﬁ with it
put I alsc know there is a lot T don't know asbout it and
perhaps need further study, and mayhe we could make sons
recommendations to a subcommittee to consider what Rusty
says.

CHATRUMAN SQULES: What the newspapers through
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their lawvers, the media lawyvers, who have been in this fight
for a Jong time, and the subcommittee that had held three
full davs of public hearings and heard ev&rgbnﬁy that wanted
to come, and then another day where there was several hours
of testimony before the Supreme Court dowt in the courtroom.
What they &l came up with and brought here was & rule that
covered vecords filed in courts did not cover discovery at
atl.

MR. LOW: But see we have to define so that

that draft doesn’'t include that if that is what wa plan to

'&oml

CHATRMAN SOULES: They brought to us draftis
that clearliy 4id not inciﬁd@ digcovery.

MR. MORRTS: Jwke, what if -— T mean 7 have
heard Hadley and Rlaine and Steve éﬁd evervone saving that
the Tort cases or environment case or something Jike that 5§W
different, but what 1% we‘said, for purposses of this vule,
“the.term court records shall include all documents and

racords ftiled of vecord” and this is not aritful wovding, but

then -~ "and discovery and the resulits of discovery, whether

or not filed of record pertaining to pubiic health ovr saféty

out of the administration of public office.” So that we are
not getting off into some field where we accideuntly bump into
something that we are not wanting to get into. In other

words, we ave just limiting the discovery that would have
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knowledge of public health or safety ov public
adninistration.

CHATRMAN SOULES: Steve.

MR. McCONNTCO: Well, again, and 3t is kind of
echoing what Chuck said. The probilem that T see gstiting into
that -~ and I know abszolutely nothing about patent and
trademarks, don’'t know anvithing, but T do know that it seens
that & lot of that is done in the health field. Then we get
inte somebody is trving to get a patent on a special vial,
medical prosthesis, or someé type of new drug or whatever.
That has to do with health and science, that has to do Witﬁ
public welfare. And T think mavbe what we are doing is we
are stepping into another swamp that nons of us h@r@var@
really very Ffamiliar with, and we are tryving to meke a rule
something that could havae a lot of impact that we can't
foresee. N0 you understand what ¥ an saying?

CHATRMAW SOULES: Broadus S$pivey.

MR, $?TVRV: I have been persuaded again by
tuke. - It appears to me that this has besn studised, and
studied thoroughlv. HNumber one, ¥, personally, have a Jol of
reservations about it, but number fwo, addressing vour
problem whether it goes to health or what yvou are really
taliking about, {inaudibﬁﬂ) or ideas. We arve not ~- we can’'t
agsume that either the Supreme Court iz going to operate in &

vaccuum ovr that a trial court is going to opevats in a
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vaccuum when it is confronted with an issue. I€ an issue has
significant enough concerns about confidentiality that it
ought to be brought befors the judger we nave got ~- theve is
a vehicle in this to do that.

What T am concerned sbout heve is we arve sitting
here assuming that we have got a Jot more power than we do.
We ave an advisory group. My recommendation is that ws go
baék to the basmics, asm Wijjﬁa and Wavlend sav, and take
this -—- what is it cailed —- take the Locke Purnell and then
we will see what thelr firm does with that, by the way ——
take the Locke Purnell idea, put the amendwment that is
talking about that is essential on it, get it on there éné
get it to the Supreme Court, let them mull 1t over, than we

can blame Judge Hecht and Judge Doggett and the rest of the

- judges. But about all we can do is avgue this. Our avgument

ig of record. They have got Lo sense of our concerns about
it. They know that thers avre other psople that are
concerned, and thev can builid into the rules special
provigions if thev want to. But 1 sure hate to be a, numbav
one, negative influence, and number two, we have golt &
legisiative mandate that we ave looking down ths throat of.

T weuld rather take the study that has been done in the

Locke Purnell revision than wy own 1dsas of what is vight., I
recommend that we get it on the road and get it on up to the

Supreme Court.
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MR. McCOWNTCO: T agree with that with the
changes we made in the Locke Purnell version this morning.

MR, BRANSOW: You ave not telling us the
Supreme Court can change what we recommend? |

CHATRMAY SOULES: Sam Spavks.

MR. SPARKS (SAWN ANGFRIO}): You can call ne
Bl Paso Sam too, 1f wvou want to. I ha#e got an office out
there too. Down in Luckenbach too.

Let me tell vou one of the probl@mﬁ taat 1 have got
that I see here, We are an advisory commititee. Whatever we
advise the Supreme Court doesn’t mean i1t is going to get
passed, Th&yv&o that. We advige. We are in a vposition
wheve we have got a legislative mandate. We ave existing in
a time and & place where the legal profassion, and not Jjust

plainti€f lawvevs, the lagal profession is probably in its

Jowest esteem that it nas ever been., One of the reasons isg

we hids things frvom the public that ave not privileged to
what should be public information. We don't really have open
documents. We have been told do something with the sealing
of documents, and we have got an extreme problem with it in
the avea of publiﬁ health and safety because what plaintifis
lawvers are getting accused of is having information that is
killing people, not divuiging it =0 movre paople can get
#illed so they can have more cases. And 7 want to go on the

record that T am in favovr of doing away with that. T think
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owe an obligation to the community and society we live in
protect them from known harm somewhere down the road, and
are not meeting our obligation by stepping out on the edge
what is right and wrong and telling the Supreme Court how

feel about it 1if we duck and dodge and say, "Well, 1t is

going to make my practice a ijittle harder. T am going to

have to work at discovery a littie more.” T think we ave

making & serious wmistake, to ourselves, to our profession,

and to ths socisty we live 1in, 1if we don't racognize a

responsgibility and step out and tell the Supreme Court this

is what we think at least when public health and safety is

invoived. And we b@ttér think about it pretty aerious}y

before we dodge it. That is myv feeling.

MR. BRANSON: Sam, vou ought to pass the hat

after this.

to

MR. DAVIS: Bave a vote,
MR, SPARKS (SAM ANGELO}: Well, T am not going
have asny cases,

¥MR. SPIVEY: Before somebody else goes inte a

lcng—wimdﬁd tyrade, why don’'t we voite?

CHATRMAN SOULRS: What are we going to vote

on, whether we put discovery in or not put discovery in.

MR. MoMATNS: ‘That is Jobn's -~-

MR. DAVIS: The motion befove us is the

adeption of this {2){a){(2).
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CﬂﬁTRﬁgw SCULES: Okay.

CEATRMAN SOULBS: All in favor show hands.
One, two, thrsae, foury’€{V@f %1%, seven. Opposed, show
hands. One, two, three, four, Ffive, six, seven, eight, nine,
10, 11, It fails 11 to sevan.

MR. DAVITS: Now we have the amendment,
Modains '’ proposed amendment.

JUSTTCE PRREPLFS: Luke, T want to move to
table until some time furither the extension of the seale@;
records Locke Purnell proposal to discovery.

CCHATRMAN SOULES: Motion tabled, sesconded..
Not available., Those in favor say “%ye;“ Oppoged? Aﬁlﬁﬁ 3
zight, T will have to see a show of hands on that. Letiﬁgiﬂ
see a show of hands on that. Those who are in Favor cfi
tabling the cguestion of discovary in new 76(a) for furthear
discussion. |

WR. DAVIS: Tn effect, what yvou are doing is
you are adopting their proposal that says that discovery is
not in there.

CHATRMAN SOULES: Not debatable. 7T need &
show of hands. Show of hands. iHow many agrae to table?

One, two, three, four, Five, six, seven, eight, nine, 30, 13.
Trhose who oppose the motion to tabls. Oné, two, tuavees, fourv,
five, six, seven, eight, nine. Motion to table carries

11 to nine. And that then takes cave of Rusty's motioas




except to daeliver them to Steve MeConnico’'s subcommittee for
work and development, and if you will bs & special member
ever that subcommittes, Rusty, ¥ will appreciate.

MR, SBPARKS (SA% ANGRLO): We had already
pvagsed one moiion, Luke, that was to ths effect that the
discovery was included. WNow, can you table something that
nas alveady been passed? X don't know pavrliamentary
procedure.

CHATRUMAN SOUILES: We have got ancther
imporitant pavit of this, though, that is in the legislative
mandate. The Jegislative mandate is silent on discovery.
The legislative mandate is expressed on seitlemsuts, and we
need to get that done today because T know the committes has
voted to adjourn tomorrow at noon. ‘That is goiang to be
pretty hard to do because that means our 1%89 work product
will never get a final pass. And T guess we won't have a
report for the Court after working for a vear becauge we
can’t get that done in‘thwé@ or €four hours in the marmigg.
So unless vou are willing to stav here all dayv tomorrow, we
are not going to have a report to the Supveme Couvi on a hard
vear's work.

WR. BRANSON: WMr. Chairman, T think we voted
on that this wmorning.

CEATRMAN SOULRS: You did. T would iike to

persuade you to change vour mind and work with us tomovrow to
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help get a repovt to the Court because we can’'t get one any
other wayv.

BR. BRANSON: Tt was & unanimous vote this
morning.

CHATRMAN SOULBS: Well, it was not & unanimous
vote, There have alrveady been some peopls that sxpresssad to
me that they saw they were beal and didn't vote. Anyway
settlements. The Court nes=ds our help. We have a
responﬁi%i}ity when we sit on this Commitiee to do our work
for the court, and they want this out —-- they want this back

by Friday, two weeks from todav. T am going to do everyihing
1L can to meet that cholice whethevr anvbody else doas or not.
That is my Jeb as chajirman. T want it on the réccr&. Ang T
will send a veport from the Chalv on what T think should bs
done with public comment, whether 1 have wvour help or not,

whether -=- if T do not have vour help. T¥ T have yvour help,
T wiil send to the court a report from the Committee. But T
will have a veport to the court two weseks f%ém today, as
have been asked to do.
Okay, next is settlement.

MR. JONRES: What time do vou proposs o
adijourn tonight?

Cﬁéf&ﬁA% SOULFES: ¥%hen we get done with this
settlement discussion 18 when we ave going to adjourn.

MR. MeMATNE: T move we excludse settlements.
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CHATRMAN SOULRS: Wow, that 18 8 way to deal
with it. I don't mean that facetiously. T mean 7 think that
addresses the legislative mandate to discuss it and decide
whether or not to include.

We have got settlement agrsements Filed of record.
I think there are ﬁhr@e k¥inds of settliement agreements. This
came up in the hearing. Setti@ment agreaements not filed of
record reached contractually between the parties where the
case ends with a judgment that doesn't even speak to theve
being a settlement agreement, nonsuit, take nothing,
whatever. 8o that is just a countractual setilenment agregmeat
with private releases, not brought to the court's
consideration.

Second is a settlenent agreement which gets court
activity approval made the judgment of the court, whatever
those recitations are, where it really is not placed in the
file.

MR. SPARRS (SAN ANGBELC): Premises.

CHATRMAN SOULES: 1Tt 1is a side deal, but the
Court, in its order, speaks about it. Tt says the parties
have settled the case, the court approves the zetilement and
dismisses with preijudice, or something else, something 3§ke
that. There is somelthing else som@th{ng 1ike that,.

And tﬁeﬁ there isg the settlement agreement that

gets filed of vecord and gets acted on somehow. The Ta{z) as
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we passed it here already takes care of the last one whave
that agr&é@%mta jtself in Ffull text jis filed of record or
sOnNe membkéﬁ&um of 1it, then a memorandum. But we have not
addressed a situation where the agreement is not Fijed of
vacord, sither discussed by the court, or you can't find
anyﬁhiﬁg:ahaut it. Those are the two things that we need to
bring up. Rusty —-- theve may be something more than that.

MR. MceHATNS: The thing 3s that T don't agres
that we wevre really voting on whethseyry ov not s&t%iement
agreements filed of record should be included. |

CHATRMAN BOULES: Well, they ave.

MR. MCMATNS: 7 understand -- well, ¥
understand that until we take them out.

CHATRMAN SOULES: Okay,’

MR. McMATINS: The point is8 that they can be
taken out real eamily.,

CHATRMAN SOQULES: VYes, true.

MR. McoWMATNS: And of having to comply with
this rule. And there are numarous problems with vegavds o
the sealing, or inability to measl with any kind of ease,
settiements that I think ave of mﬁch more conseqguence than
most of it.

CHARTRMAN SOULES: Chuck, do you and Lefity have
a repori of some Rind on this point?

MR. HERRING: Tell you what, there isgs a draft
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cireculating avound heve that just refevs to it. Ths
dimcussion in the committes was there was presentation from a
number of plaintiffs 1awy@rs who said, look, vou know, ws
agreed éo seal settlement sgresements because we settled For
an amount and we are not iﬁ & negotiating posgition at that
point with our client, vig-a~-vis the defendant, Lo agree not
to conceal or have confidential certain settlements
agreements or terms.

There was a competing body that argued that part of
the policy of the law 1s to ancouvage settlements, and we
need to do that, and if wou can't have private parties
contracting privaetely to agree noi to disclose settisment
agreenments, you are going to discourage settliaments. You are
going to make it havd to settle the small cases that wmavbe
other nuisance cases or small settlenent cases a8 defendant
caﬁ aftford to settle if they ave not going to have everybody
else come out of the woodwork to file a similar but bamicallw
frivolous case against them. And thevse are Lots of other
reasons people talked about asz to when theyv have used
settlements in the past, énd 1 think thevse was a pretty good
debate on the issue, but we conciuded that settiement
agreenenits, at least those that ave not filied, weave not
included, should not be includsed.

Initiaily, when Tonm and John Me®lhauney dvew up the

rule, the Ffirst draft, they understood the settlement
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agreanents that were not filed would not be covevrad. And
Representative Orlando Garcia, who authored the bill, camne
and said to us it just wasn't c¢lear ov maybe they should bs
included. Jt wasn't just‘aﬂ absolute no vou don't have them
in there. So he kind of left the issus opsn from his own
individual legislative intent perspective, whatever that is
wovth.
The Janguage of the statute, as you see, is mot
entively unanbiguous. 1t says,
“The records in a civil case, iﬂcjuﬁﬁng
setitlements, should be sealed.”™

That is what ycﬁ are suppozead to determine the rule For.
Well, are they vecords in a civil case to stavt off with if
they are not filed? That is pretty much the input we have
got, 1 guess. Lefty, do yvou have anvthing to add?

MR. MORRIYS: I think that is about jt.

CHATRMAN SOQUILES: Okay., nothiug else, Lefiv,
on that. Frank.

MR. BRANSOHN: The argument that it encouragses
settlement of frivolous lawsuits, I find disguieting as a
plaintiffs Jawvers., Frivolous lawsuits -~ we passed a ruvle
here to discourage filing €rivolous lawsunits. Therve ave
penalties in the rules now For the defendant to come forward
when frivolous lawsuits ave filed. 1 don’t want to do

anvihing to encourage them, and peonle who are filing them
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ought to have to tvy the things. Aand to not addvress
settiements when we are addressing so much other public need
would really bes abandoning ouv duties and vesponsibilities
here.

7f products or other matters are injuring people
and maiming people and killing peopie and manufacturers ave
acknowledging that by way of compramisé settlements, then
that should be known to the vest of the public who may well
be buving that product, dr who may well be injured by that
product and not know about it -~ about the cause of their
injury. Or 3f it is & physician who has a d?ﬁg or alcohol
problem who is injuring it, that should be kunown too S50 his
patients can avoid treatment by that physician wntil he gets
treatment or she gets treatment. And the efforis by the

defense -- J won't sav the defense bar -- but the deFense

- community, the wmanufacturers aund the madical communiiy, €Lo

guiet the plaintiffs who they have been injured by buving

their {(inauvdible), historically puts the plaintiffs lawyer in
exactly the same ethical conflict that Sam Sparks was

describing esavlier. All such agreements, in Wy opinion,

should be void as against public policy. And T think there

is absolutely no veason Lo exclude them from the conduct of
this Committee or the actions of the Supreme Court.
MR. DAVIS: Tauke.

CHATRMAN SOULES: “Tom Davis.
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MR. DAVIS: T move that we add to, as
Paragraph {(a){2), T believe we decided on the Purpell draft,
the following language under Court vecord,

"For purposes of this rule, the term court
records includes settlement agreements whethevr ov
not filed of record.™

MR. BRANSON: Second.

CHATRMAN SOULFS: Okav, & motion has been nade
and seconded. Discussion. ,

MR, McCONNTCO: Could T hear it again? T am
SOTYY .

CHAIRMAN SOUNLES: The motion is that ~-

MR, DAVIS: “The tecm couvri vecords includes
setiiement agream&mts whether or not filsed of recordg."”

CHATR&AN SOULES: ﬁiscﬁssion@

MR. LOW: T have one guestion.

CHATRMAN SOULES: Svervbody have the motion in
their mind? It has been made and seconded. Buddy hLow. |

MR. LOW: 1T have a question. Therse is a
difference in 5aying T have never entered in one where T
didn’t say they settied, they paid me. The thing is how
wmuch., You know, and I have had & humber -— ¥ don't have a
lot of big clients or anyvthing, but T have had a number of
them that 4id not want sonmebody Xnowing how much money they

got, so insurance people, salesmen, veal estate people would
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be hounding them. So it works the other way avound. T just
settled one the other day, end they dbn‘t want nobody to know
what they got. Aand T just feel they ought to have that
privacy.

MR. MeMATNS: You also have divorce cases,
paternity suits and judgments, agveemsnis. Theve ave all
kinds of agreements that are entered into, and one of the
greatest problems in a lot of the commevrcial area, 1i{ vou ave
dealing with publicly-traded corporations is when it is that
vou are talking about this thing applying because basically
what vou are doing is putting in ancother st - of geing and
getting a temporary sealing ovder. And the problem is, once
yvou do that, vou have got to put notice of something. What
is yvouvr temporary sealing ovdsr, when you have goit a proposed
Judgment? You are not sure that the Jjudge is going to sign
of€ on to it. ¥ou have got &o proposs settlemeat in an SHEC
traded trade case, and vou are not ready to disclose it. T
have had that come up three times this vear, and we don't
even tell the ijudge why we are postponing a particular
proceeding while we are wovrking oun the settlement documents
because it cannot -—- bacause theliyr SREC lawvers have told theam
they are in serious jesopardy even if 1t leaks out through
him.

There are enumerable reasons to seal settlement

documents, and when the parties agree to seal setilenent
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documents to the extent that they should have the powevr to 4o
s0, in terms of smounts, whether they are amounts paid, the
fact of settlement, is a different issue.

Now, T have & problem with the idea of vou got an
ovder saying the case is settled. That ought to be kunown.
People ought to be ab?é to know that when the order jtself is
actually enteved, Hﬁt the agreement {tsalf may wall have a
jot of things in it that thevre is just abzolutely no reason
to be jumping through thess hoops. and that is in 90 pavesnt
of the cases other than personal injury is absolutely true,

tha

o
ok

and not just at the insistence of defendants. Tt is
insistence of 90 parcent of my clients on the plaintiff's
side in the non-PI heavings. And T just - T faal that iz a
very, very serious error to make vou jump through these hoops
with regards to trying to resoive somethingvamicably by a
settlement and vou run afoul of so many different problens.

T think, in fact, that theve may well be a legality
problem with the federal Jaw in some of it with ragards to
rhe SEC and certain other proceedings. You can violate
congsent &ecrees or with regards to certain disgclosures and
fhimgs. There arve Jjust anum@%a%ie hassles here.

And the notion that, well, then Jjust don’'t File it
of record, that will fix., Of course, they ave usurpiag that
by saying, well, you can go get anvbody's settlement, go Find

out what all is in it. 7T dossn't make any diffevence. Just
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go ask for it, which, again, invades my office trying to fiad
out what my settlement agreements are and how T structured
them and how my particular work product is done so that they
don‘t have to go through the hassle of drafting. They can go
find somebody eise who has done it and did it a pavticulav
way and thev worked it and it worked for them, And so you can
just go see ﬁcm@bo&y else’'s work product. Well, that is
hogwash, and 7 don't see that there is absolutely any
interést whatsoever that either the press, ov ceviainly that
any otheyr lawvers had, with regar&s to knowing the details of
any particular s@ttteﬁent agrveements., T do not think that is
at the same level with with regards to publiic disclosure.

CHATRMAN SOULES: Sam Sparks—EL Paso.

MR, S?ARKS (BRI, PASO): VYou know, there are &
1ot 6f reasons to settle. Sometimes it is not totally on the
merite of the plaintiff's case. You can have two cases going
on at the same part of the country and vou can’'t get the
witnesses, ‘There are just jots of reasons that vou end up
settling the case. 1t may mean the diffevrence of paying a
certain amount of money. And a&ll that doesn't go into a
settlement agreement. And the siilieﬁt’things T have seen in
the Jast couple of years, particularliy in the medical
malpractice casses, avre summary'jﬂdgmentﬁ which ave not
anymore valid than a man in the moon when vou get an agreed

summary Jjudgment enteved and take a little velsase Tor theve
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not to be an appeal to avoid that, or you taks some ilongd
judgment that the doctor n@&@r a&id do anyithing wrong but the
insurance company wants to pay and ihat type of thing. And T
don't think vou get the true picture in settlement agreements
anyway. I don’t ses that just getting the setilsment
agreement jis going to be of any public benefit. T agree wWith
Rusty. 1T don’'t see the applicability to settlement
agreements,

| MR. MORRTS: Twke, T am back to where I was &
i1ittle eavriier. 1t saamgyto me like what wa ave veally
trving to deal with is settlement agreements that restrict
public access to information pevtainad in matitevs of pubhli¢
health or safety or malfeasance in office, just For lack of a
better wovd. |

T mean 3t seems= to me like that that is where, as &
matter of public policy, we shouldn’'t bes a party to sealing
vp information as te how much or somebodyv's paternity things
or any of that information, 1T agree with you, Russ, but ¥
think that we need to deal with -— and JF think -— because ¥
don’t think we did it, and T am disappointed, feankly, with
what we ended up doing & minute ago on discovery because T
don't think we 4id the right thing with vegard to public
health and safety and the administration of public office.
and T think we ought to let the Supreme Court - at least

give them the recommendation. They may decide they don‘t
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agree with us. But at least give them the recommendation
that on settlement agreements that will restrict public
access to matters pertaining to public health ovr safely, the
administration of public office, that that is something that
we should recommend an action that they take. Bacauss T
think that 3s really the evil we are tryﬁng.ta get to. We
are trving to not hide things thet ave lsavned in the
peopl@sf;q??rtﬁ that could hurt them. BAnd we ought to not
aven be thaﬁlﬁast bit bashful about just vecommsoding that to
the Court. But as far as opening up our offices into private
things involving private litigants or oil companiss that ave
priv&teymattersr the herd work they have done FTor yvears, that
they ought to be entitled to just by getting in litigation.

Sometimes vou can‘t help it, vou gebt sued. That shouldn’'t

‘mean it exposes all vour stuff. But we need to ouvt with a

razor and excise the evil and deal with it.. Aand ¥ think we
ought to do it right‘h@r@ on settlements.

UNITNENTIFIRD SPEARER: Was that an amendment?

MR. MORRIS: Well, T didn’t -~ what is the
motion?

MR. DAVIS: The motion was the term court
records can include setitlement agreements whather or not
Filed of racorﬁ,

MR, MORRIS: Well, okav, then, "that restrict

public access to information pertaining to mattevs of public
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health ovr safety or the adwinistration of pubiic office.”

MR. DAVIS: Accept the amendnment.

MR. EDGAR: You mean “"and” vathey than "or.”

MR. MORRIS: Okay, “and.” Those are twoe things
that we ought not bs able to hide.

MR, WeMATNS: You are talking about whether
those are filed of vecord or not?

MR. MORRTS: Ves.

MR, MeMAINS: T am not sure, though, that in
this context because of what haé been done, vou then go bacek
to the mechanical problem. What do you do with the ones that
ain't in the record?

MR. MORRIS: Well, there has got to bs &
mechanism where it -- i@t*a sav that, vou know, the Nallas
Morning News ov the Austin American—Statesman decides that
they want to invoke this rule that we are working on, then we
can surely come up with a mechanism wheve those documenis ave
transmitted to the court to be reviewed —— they are going to
be veviewed in the hearing by the couvrit anyway. Thev arve
going to be taken over there for the judge to Joeck at before
the determination is made, Russ. That isn‘t -~ T don’'t want
people trucking through ny office, but»tbat ig no reason Lo
hide €rom a vresponsibility that we have on these two
important areas.

MR. BFEARD: If the settlement agreement just
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says they ave going to pay a million dollars -

MR, MORRIS: If you want Lo exclude sums,
let's just specifically say “excluding sums ot money.”

MR. REARD: Let me make sure., T am agreeing
to do certain corvective matters, or what is it you want
to —-

MR . MORRYS: Okay, all T am doing is this:
angd T thiﬁk that that is all that this this says. 1Tt doasn’t
say they know how much ~— how much money, it doesn't say they
get to know something about paternity. Tt just says on
matters that -- where the settlement restricts public access
to information pertaining to public health or safsty of the
aédninistration of public office.

WMR. MCMAINS: Wo. My gquestion, though, is
does that put a& duty ﬁpon the trial Jjudge bafore entering
-- let's sayv that the partiss are both adulis, they ave both
entering an out of court settlement. Would the agreement
being out of court to tendering to the judge a documaent that
only reflects & dismissal or taking nothing oy whatever.
Doss this impose’a duty on the judge to €ind out whether ov
not ==

MR. MORRIS: T don't think so. 7 don't
envision it that way. T have thought 1t through, but, te me,
it doesn‘t. PRut what it does alljow us to do is to hide

something that is cleariy in this vital, significant, you
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Know, avea, these Lwo avsas.

MR. MoMATNS: Well, 7 am just thinking sbout
in terms of the judges, though, 1f, vou know, the powst of
the press, becausme if there s some controversial Figure thet
has been indicted or whatever aund thsy have some kKind of -
or, you know, there is something gdéﬂg on, accused of
stealing and done in a ¢ivil contewxt and thay go and solve
the thing with a take nothing Jjudgment, the judge dossn’'t
find out what the deal is. The press over theve goss to the
judge and says, well, what is the deal, and the judge savs,
well, T don’'t know, 1t is nonse Gf{my hbusiness. He is liabls
to get pretty well reemed by the press just —-

MR. MORRYS: We ave not changing the
settiement procedure.

CHATRMAN SOULRES: BRBut this js whether or not
Filed of record, right? Let ne see iF T have got 3it. You
ar@’saying -~ 18 this the esssnce of 1t -~ that th@'rulé
about ﬁealimg‘court records shall not apply to settlemsnt
agreements, axcept seitlsment agreements made in casss
involving public health and safetv or malfeasance in public
ocffice, whether ovr not filed of vecovrd.

MR. MORRIB: VYes. That is not ewactly how T
would uitimately end uwp wanting to word 1t. but that 1s what
I am saving.

CHATRMAN SOULFES: Okav. That iz open to
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discussion. That is the motion.

MR. MORRIS: That is my amendment.

MR. DAVTS: Amendment is acceptable to replace
the original motion,

JUSTICR PERPLRES: TI¥F there jisg an argument
against that, 7 would like to hear it.

MR, DAVIE: Ju%ﬁ a minute, vou mav.

CHATRMAN SQULES: Steve McConnico and then
Bill.

¥MR. MeCONNTCO: 7T don't have an argument
against 1it, but T don’'t know if we are talking about
something that really isn't & problem beacauss Rule 1866(b), ¥
guess now we ave gaying the parties can’'t evavr agree to it
and it is separate, but Rule 186(b) am it is now yvou can
dis&over all settlemani agreements. Theve 18 no question
that they are discoverable. And 1686{(b), T don't know if that
doesn’t solve our problem with it being its present status.

MR. MORRTE: We just got through for one thing
voting that discoverabls stutl dossn’t matiter.

MR, MeCONNICO: Well, doesn't come wnder this,
and that is what T am saﬁing becauvse under Rule 166(b)} -~
where this is going to come up is vou want Lo see ail of the
settiement agreements that GM has euntered into in a like
case, right? That jis where it is going to come up. Okay,

undey 166{b) that savs vou can discover those sseiitlement
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agreements. Wow, 1if the parties say this is counfidential and
it is between us and no one else, T don't kpow iF they can
get arvound that by 168(b) ﬁaying they are discoverabls
bacause parties can'‘t agree to make something
nondiscoverabls. You mndewﬂtand what 1 am saying?

MR. DAVIS: Tt can be discoverable and =mtill
protected. |

MR. SPARKS (SAN ANGFIL0): How about the
situation ﬁher@ somebody comes to me and they said they ave
going to payv vou & million dollars but yvou have té give the
money back if you ever tell what you got it €for --
cancer causing agent, something of that nature. T am talking
about public health and safety. They got a problem, they
jJust don't want anybedy else to know about it so they don't
ever want to have fto pav. So vou go to yvour «lisnt and yéu
savy this ia the deal they have made, vou know, prétty gooad
sum for what vou have got wrong with you. But vou have got
to promise to Keep it quiet because that really is what we
are talking about should we make voilid those type of
settEamenfsa

MR. McoCONNICO: And ¥ don't have any problem

with those being void. AlL I am saying is then you get back

to what Sam Sparks was talking about earlier, from Rl Paso,
thev ave going to structure and drafi settlement agvreements

where they are really meaningless. So all you are going Lo
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discovér i8 settlement documents that ave full of a buach of
meaning rhetoric.

| WR, SPARRS (SAN ANGERIQ): But when & newspaper
reporter walks into wmy office and says, you know, we have
discovered vou settled here For something, now what did vou
settle for? Well, they were causing cancev out heve and they
paid & miilionvéa}}ars for it because they resglly got &
problem. The public ought to know about it. T don’'t want to
have to pay the mdnﬁy back to them,

WMR., MecCONNTCO: That is the point we ave

talking about.

MR. MoMATNS: You would agreé as long am you
get to kesp ths money,

MR. SPARKS (SAN ANGRLO): ¥ think this is the
public’'s access td information that is safsty and health., Tt

is hurting them out thers, Steve. That was the whole point

about the discovery rules too.

MR. %GCONKYCO: T think vou can zo0lve that
without saving that all of these have to be filaed of racord
and they are all part of the record in the case, conmpletely
discoverable by anyboéy who comes by us.

CHATRMAN SOQUIES: Bill Norsaneo. He had
sonething to vespond, T think.

MR. DORSANRO: Tt im really & small point if

yvou end up saving that what we ave concerned aboutr is
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concealing information, then the information ismn’'t -- 1is that
what you are after? |

MR, ﬁﬁRR?é: Yes, only the information that is
of a public nature, BLi1l.

MR. DORSANRO: BRBut it won't be in the
settlament agreement. So vou are back Lo discovavy,
effectively.

MR. MORRIS: T said “restricting pubdblic
sccess.” OFf course, sonetimes in a sstilement agresment, you
do make a&s part —— if it is not in writing somewhere, T gueass
then there is no r@stricticn on vou, but ¥ think that the
Supreme Court should be able to tell the lawvers of the state
vou ave operating under the couvts paid fovr by the psoples’
taxes that we are not going to let vou restrict public accaess
to these two vital aveas of infogmationw

MR . DORSA%EG: All T am saying is that is not
going to be in ths settlsment agresments.

MR. O'QUINN: The answer to that is is what
they make us agres to, Bill.

MR. SPARRS (SAN ANGELO)}: That is right.

MR. O'QUINN: WNot only will we not let then
resad the four corners of the documents, but we won't evan
talk to them about what happened ..

MR. MORRIS: Right.

HMR. O'QUIHN: TIs trving te get to hoth points,
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T think..

MR, SPARKS (SAN ANGFRLO): Any agreenment that
restricts public acc&éﬁ to these aveas is vold.

MR. MORRIS: Tt doesn't say it is void. That
is not the issue.

CHATRMAN SOULRES: Lefty, read me your words
again slow so I can write them down here. Hers is the
proposgition. All yightf the proposition is --

MR, WORRIS: “The term court racords also
includes settlement a@r&ements whether or not™ ~-

CHATRMAN SOULRS: Hold it vight theve,

MR. MORRIS: =~ “filed of record” --—.

CHATRMAN SOUNLES: Okay.

MR. MORRTS: == “which ?@étrﬁcts public access
to information” -~ make that "matters” --— "to matters
concerning public health or séfety oy to’jnformatﬁon
concerning the administration oif public office.”

MR. MeMATNS: ¥ have & guestion.

CHATRMAN SOULES: Okay, what is the guestion?

“MR. MoMAINS: One verifving question. Is the
function of this proposal and amendment to make settlement
agreenents otherwise not &igéavarabja?

| MR. MORRIS: Vas. No, not -~ we ars not
dealing with discovery here. We are dealing with --

MR. MceMAIWS: T don’it nean discovevable, Y
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mean subject to this rule. What T am getiting at ig you say
that court records mean -- court records already is delined
to cover filed mettlsment documsnts. Tt is €iled ssitlemant

want to ssal. 8o yvou have got to

onm

documents, in part, that J
take them out. You have got one siep further te go if vou
are goﬁng'to coveyr —= if vou are going to put that in but
take the filed ssttlewsni documenis out.

MR. MORRIS: Well, ¥ don't think you are -— in
other words, T just said “whether or unot fil@&“ in my
é@finﬁiah, and which would mean that is the new definition as
pertaining to the settlements of what court wecords -

CHATRMAN SOULES: May we add this sentence,
Rusty, may we ad& this sentence to meset vour concern and will
Lefty accégﬁ*it, We will just expressly sayv "otherwise, the
ternm coﬁrtk%ecor&s doas not include settiement agreements
whether or not filed of record.”

MR. MORRIS: VYes.

CHATRMAN SOULRES: That is okay.

MR. MORRIS: That is what T am tvying to get.

MR. WeMAINS: That is what T thought vou weare
getting at, but it is not --

MR, BRRANSON: ¥How is thet again? T 4idn't
follow vou.

CHATRMAN SOULES: A3l right, 3§ --

"the term court record alilso includes
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settlement agreements, whether or not filed of
record, which restrict publiic access to matters
concerning public health and safety, or to
information concerning the administration of public
office; otherwise, the tevm court vecovd doss not
include settiement agreements whether or not filed
of vecord,” is the whole text.

| MR. MORRIS: T think that is fine.

CHATRMAY SOUNLES: Okav, any opposition to
that?

MR. SPARKS (SAW ANGRIO): Aren't you Lrying to
sav the term does not include ssttlement agreswmenits excpst
those affecting public health and safety, which -~

CHATRMAN SOULES: T will have Holly tvpe this
tomcyrowy and if we want to reverse the gram@&v - all right,
18 the consensus that we do it this wav or not.

MR, TINDALL: A more forecful way of sayving
it, it does not include, unless 1t aftfects publiic health and
safety.

MR. BRANSOWM: We are talking now about
settlement agreements where, histovrically, the detfeandant has
said okay., T am going to pay this amount of monevy, aﬂﬁ‘the
plaintiff has said, okay, T will take it and will not
disseminate the information.”

CHATRMAN SOULES: Yes.
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We ave not doing anvithing, T

hope -~ and let me make sure ¥ understand 3t, that woulid

sncourage a defendant to be abls

to come in and ask & court

to seal thia settlement, or the amount of it or anything

about it, without the plaintifi’'s agresement,

corract?
CHATRMAN BOULES:

JUSTICE PREEPLES:

Ts that

That is correct.

He are talking about the

document jtzelf or something more?

CHATRMAN SOULES:
agreament.

JUSTICE PREEPLES:
that has the tevms. |

CEATRW%M SOULRES:

JUSTICE PREPLES:

CHATRMAN SOULRES:

He are sayving that an

¥ mean the real docunent
That is not the end of it.
Qkay.

Tf the document ~— the

document mav be discoverable, or way not bha sealed, but also

the any agreement —- that is right, any ~- we are talking

about a vecord, ockay, you can’'t seal a vrecord - you can’'t

saal a record that restricits access to information that

ineliudes an agreemsent that restricts access to infovamation

about these things.
MR. MORRTS:
CHATRMAN SQULES:

that? A1L vight,

Thowe two things.

Okayv, anv opposition to

that will stend then passsed by unanimity,
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if we want tb revarse the ocvders so that it says 1t dossn’t
include settlement agreements except these —-— we will work
that out tomorrow with subcommittes and get 1t in the dvaft.
| We will stand then adiourned until 8:30 unless
vou~all want to staxt‘at 8 or 7:30 -- what tims do vou want
to start? Fight o'clock.
(At this time the hearing

recessed at 5:40 p.m., to reconvene on Saturday,

February 10th, 1990, at 8 o'clock.a.m.)




