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1 CHAIR1ViAN' SOUhRS: ar.e i.n sess1.)U, and 1:

2 asJ J on ¡iafty i\¡lorr:i s to bj s report. em seal:! ngcourt.
3 records. Lefty, you havé the fioo~.

4

5

6

7

8 Th~. is a pJ essure I. 1'10RRJ S d to

9 Chuck Herring.

10 ChuckSOUl.F,S ng, Y:Oìi

11 floot'. It is an important report.

J2 HF.RR1NG:1f everybody
13 si t down, we. wi 1 1 have enjoy,;a.
:i -4 th is, Lef ty ê\nrl I, who j,Æ \ ng:i T, h f"!njoYlíd

1.5 on this made , \thoV.gh.~u \ l gnt:

:i 6" as co-chaj TS 1 hè sâì dth:rswouJ'ti-be an ng :i

17 p"roject~ Al\d ~t t -L t hason

38 been Jjttle at
19

20

23

24

')"he j sstiê' j s ing of the court records,

the materials that you have:

2J report to each member of

we sent: out ayou,

hope SOlíle of

22 you at least brought!'witn ßut packet you have

today, y.ou wi n J)792., and f oJ 1 ow:ing 1 you

find a little memo and there is a

25 draft niJ e just to taJ k about on Page 797. So 792 and than
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1 797.

2
,

J want to expJ a:i n a ttJ ~ bi t about. t.he process

3 and why we are here on this particular rule and then explain

4 the draft a J j ttJ e bit And then t-1~ have Tom I.eat.herbury

5 here froin 'LJocke Purnell who has done a lot 0'1 the

6 i\'o:rk, and we are go; ng to) et 11) m ¡¡iake a few r'emarks as J

7 and talk about .some of the drafts.

8 The reason we are here j s t.hat tbe J.egj at-ure

:i 0 GoverumEmt Code 'wh:i oh appears :i n the mater:Î a) s l r

9 passed a statute which is now Section ii. 010 o~

ll thi.nk, on Page 792 and i.s one sf!ntence long. And that

:i 2

13

:i 4,

15

16

17

18

The Sec on 22 010 says.we are deal :i1)g wi th this ruJ ~

"The Supreme tourt shall adopt ~ules

establj shi og çJu:idel:i nes for the courts iof this

state to use in dete-t:min¡ing whether in biterest

of justice the records in a a:iv:i J including
settlements ,shQuld sealed-- the

interest. of justfee thé:records j.p a cd J caslí,

19 including settlements, should be sealed

20 l.uke appoj n t~d a subcomm:i t t.ee th J.efty and me as

21 co-chat rs and four other. members, Justi.c(~ l?e(~ples and a

22 couple of others And when w~ had t.wo piibJ j c hear:i ngs, tV'e

:n had about f.ort.y. p~op1.e show up total, at those two publlc

24 hearj ngs on NOVE'imber 15t.h ana December j and then

25 Supn~me Coirct had its public hr,ar.ing on 'NovEìmbl')t' 30th f and we
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1 had a couple of hours testimony. A.nd we have rt:;cei ved

.2 hundreds oJ' pages of drafts and J etters and J a't'i En'1

:3 articles and cases on this. A.nd 1. t has been an inte'Y.("!sting

-4 project. It. has been an evo) ut:i onary project 1 the draft niJ e

5 draft 1:,ule is the p-i:'odu(~t ofthat we have got rand

6 consensus And probably nei ther evoJut: on nor concensus

7 leads to ther l;. tei:ary elegance or intelle(~tiial preci.si.on,
£$ and you wiD see that j n the niJ e. I)'he ruJ e that you have

9 before you 1 the draft 1 it is long and it is ii.cuI t, 'ýH':

10 wi) 1 try to take you throiigh j t. It:i S sOIDethi nt¡ to taJ k

11 about. the'!' IJefty nor 1: like pa'Yts of i.t, but it is

12 something to consider ¡ and we want to key you j n on some of

13 the big issues, and I think Tom can do that as well.

14 'J'ha bas:lc structure of the rule, the not:ìon JS that

15 there i.s ce'r.tainlya presumption that the public should have

access to court records. And the rule j s deøi t.o aJJ ow16

J 8 that if someone wan tad t.o seaJ a court record, a moti on imis t

pi:'ocedu'Ye to put that into 'lhß pasi.c pr.oc;edu'Ye i,s

19 be filed, a wl:.tten motion, nòticè ,must be given publ "lc
.

.20 notice 9'j ven w There:i.s a procedure out) inS ng that, The

21 public is allowed to parti.~ipate to intt':'Yvene for the limited
22 purpose of: part:i C) pating on t.hat motion to seal.

23 There is a standard set out for compell "l.ng' need
24 shown j r records are to be .ed. ')'here arethat must

/,5 requirements fo~ the o'Yder, "for the duration O"t the o't'der,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE .AUSTIN, TEXAS 78705 . 512/452.0009
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15

16

17

18
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20

21
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24
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the contents of the o'Ydei: and the tindings that the tr.ial

court needs to make There j s aJ so a provj on des) j ng wi th

tempora'YY emergency oi:ders more or less tracking Rule 680,

the TRO procedure ~ And then there are prov; sions deaJ j ng

wi th continuing jU'lisdiction and appeal because one 0'( the

probJ ems -- and 'I'om can speak to thj s-- one of the probJ ems

that the press has had in the past, they have not found out:

about seaJ; ngs unti J after p) enary juri sdj ct; on of the trj aJ
court has expired. And that has been a majm::' prob1.ein because

we don' t. yet have a rul) ng on the med, ts out of '1'axas

appe 1 late c;:ourt dea 1 ing wi th exact 11' the standard that shOll1.d

be appJ i ed bE-iCaUSe j t has been hard to have rev)

We have had input from, cer.tainly, plainti f.fs
J awyers, defense bar, the :inteJ) ectusJ property bar, the
family lawyers, public interest groups " All kinds of people

have come before us and some of them even come out. of the

woodwo'Yk before us. But it has been a i:eal interesting t

interestj ng process.

The three cases J would J j you to keep j n m5 nd as

25

you think about the rule 1 the mechanics t the th~ee kind of.
tough cases or pa:radine caSR$. OnR of them :i s the trade

secrets case. What do you do in a case wher.e somebody ti.les

su:i t to protect a trade secret or t.o enforce a 'J'ort remedy

for misapp~opri.ation of a trade secret? How do you handle

that under this ruJ e? :Tnte) J ectuaJ propert:y J awyers are very



3

4

5

(;

7

8

9

16

JJ

12

13

14

15

16

17

18

19

20

2:1

23

24

25

7 ?

1 interested in this because of. that qìJ.est ion R

Anotber case is the famj J awyer -- famj J l' bar has
repeatedly emphasized the case of small ch1.1d"Y.~n who perhaps

have been sexual)1' abused and~¡ho are below the age where

they are aware of. that 1 and those reco"Yds, they contend t

2

should certajnly sE-~aled and that chi 1 d shoul d not be

? ?

infl icted to p€fl:petllal e:Kposure of public; records of that
thei r background

The third case j s a products J j abj J j case.

do you do if you have a products 1 iabi.l it:y case and a publ"Ì:~

hazard sun:aces course of dj scovery j J1 that case? How
do you deal with that?

Keep these three exampJ es :i n mi nd as you trdnk

about the mechanics of this rule and how we deal th it.

':Phe j ssues we wi J 1 get j nto, )- want you to th:l

about whether di.scovery materials should be i.nchided wi.thÜ1

the defin:i tion of court records and go into tedJ whether
the rules should apply to settlements that are not filed, the

defi ni tj on of compel) 1ng need 1 and then trade secrets.

IJet me just '~un thr.ough very quickly the r.ule

:i tseJ f and the burden of proof a) so. I.et. Tle run through the
rule. If you ha've got it, you will tur.n to Page 797, I

wi) J take you through :i t very quickJ y.

'('he first section has definitions, and it has th-ree
subsections. CompeJJing need is the first one Protecti E'i



6

7

8

9

1Ö

l1.

) 2

1.3

14

15

16

17

18

19

20

21

22

23

24

25

73

1. i.nte'Yésts is the second one. Cmirt 'cecot'ds is the thixd one.

2

3

4

'J'he compelLing need, that is the standard t,hat :is

going to have to be shown it you want to sea 1. court recor.ds,
and compelling need, as you see there, the first sentence

says it is "the existence of a specific pro.tecttble intei:est
overriding the presumptj on that all court records are open 1.:0

the general public," and the then the four. things that
be shown to establish that compelling need

The fir.st one is a specific interest that clearly

outwej ghs the :i nterest in open court records and that the

spec;' fic interest would suff.er iI¡rmediateand i:i:"r.epat'able har.m

if the court records are not seal ed~ That:i s the f:i rst
requirement under that. Specific interest clear.ly

outwe:i ghing the j nterest :: n the open records.

The second one is basica that

5

is no

restrictive alternatjve. Sealing is necessary because there

is no less restrictive alternative to protect that intel:est~

The third one, Item (cl theTeis the øealjng wi))

effectively protect the specitic interest

broad

thout be'Î1.g over

And the fourth one :is the sea) j ng J J not rest;d ct
public access to information that is detrimental to public

heal th or safety 1 or :i f the j nforma t. on concer.r.d ng t.he

administrati.on of justi.ce, basically, that "'ntm:'mation that

r;iould show a oJ ation of: any' law or ;i nvol'vecl the mi suse 0)"
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1 publ ic funds.

2 So those are the four requi rements under compeJ:1:l ng

3 need. Now. compelling need references protectibte

4 that next Secti on 1\10. 2. :: tend zes some protect:! bJ e

5 interests And what this is is an attempt to 'with some

6. of the hard caseS, sorne of th(~ j nterests the peopJ e have

7 said, 1, these circumstances, some f.o"t'm of seaVui.g

8 should be just:! fj ab) e. Ànd h€~re are fOUT of the categorJ es.
9 l'1any were suggested, and these isn:-en't perf.ect. and as i:

:1 Ö ned ther Lefty or I vouch for or probably J J defend hardJy
11 any part of this rule. ßut in any event, the four i.ntert3sts 1

12 the first one is ba.s:icaJly a right of privacy or pr:Îv:iege

13 under the rules -- under the rules of evidence. The second

one 1 s a consti tutj onaJ. r:: ght. 'J'hethird one j s trade
15 secrets. And, again, we will come back to that because the

16 trade secret lawyers and the j ntE~J J actual property bar have a

1'7 problem ttiith the we have done that or the wai,? i.t appears

:18 in this draft. And the fourth one j s the sexuaJassamJ t-type

01: situation,the protect.ton 01: the identi.ty or. pri.vacy' of an

20 j ndi vi dual who has been the $ubject of a sexuaJ J y-reJ at.ad

21 assault or i.njury'. 'lhose are the foi.:r. 'l'hese are not.
22 exhaust.:i ve, but the four protect. ve j nt.erests of thE! ruJ e or

23 this draft at least sets out.
24 Next, Item 3 under Paragraph A on the next page j s
25 court records. And this parti.cu.lar draft, you 11 notice,
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1 basically de'fines court r.acords as to what. is t'U.ad in ('!()lH:t

2 and spec:i fj caJ ly axc) udes dj scovary material s And that has

3 been a big point of discussion wi 11 discuss that th
4, you:in a moment, pros and cons of d:i scovery mated aJ s as
5 being a part of the court records.

6 1-1e go j nto Paragraph rl, and that, sets out

7 basically the procedures for the notice and the hearings and

8 the orders. Subpart A thÉire 1 Subparagraph A under :11 tal ks

9 about the hearing and basically provides for. an open COlrct

10 hearing would aJJow this draft -- would alJow an in camera

11 hearing if, otherwise, the matters that are sought to be

12 protc-!cted wouJ d be reveaJ ad or dj scJ osed :if you had a pub):i c

13 hearing in that lim'i.ted circumstance. But basically, ëH1. open

i -4 court hear; ng .

15 A t the heari ng, the court. can cons:i der at dav:it
16 evidence i t the affiant is present and ava"llable fot'

17 cross-exarrd natj on, and then any person not: a party can
18 inter.vene in the proceeding at the hearing stage -- or really
i 9 at other stages 1 as we) ) 1 the way the rul e j s wrj ttan -- for

20 the limited purpose of. par.ticipating on that issue, the
21 sealing issue. Ànd that :is tihere the press, at tjmes, after
22 the f.act, has been excluded. 'rhey said you didn't inte-cvene

23 t:imely, you didn't have an opportunity, you d:idn't.
24 participate in a timely f.ashion. Sotha goat is to let tha
25 press or pubJ ic part:l cdpate on that J j m:i ted j,ssue of seaJ:i ng,
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Now 1 the second part d~a Is with notice. frhe~e IDiist

be a wri tten notice fDed. The moving part.y j s to post a

publ i.c notice at the place where you post public records

¿¡ea) :i ng th county government 1 not:i cas j=cir meet:i J1gs of

county government That notice is to be posted 14 days
before the hearjng~ Now, jf we get :into theruJe Jater and

we have an emergency ex parte e~ception to that, but in

generaJ, :i 4 days pub):i c noti ce, That not'; ce, the nil e --

provision there sets out the contents of the notice, provides

that the parti es shaJ J fj J e a copy wi th t.hE= cJ .erk and forward

a copy' to the cle1:k of the Texas Supreme Cou~t so that there
will be a central location '\iVhere the press can checlr to j"'ind

out what sealing is going on around the state. That was a

big :issue that the pre:ss was very 1 very j nterested j n 1 and we

discussed a lot of procedures, but that is the one in this

draft.
The thj:rd provis:i 011 there is the temporary seal:i ng

order. And as I said be'tore, that basically tracks Rule 680,

the TRO procedure And the :idea is that in a case where

25

seal iug is necessary immed.:..ately and there is not time for

the pubJ j c not:i ce and the pubJ j c heaY':i ng that there can be an

an appl i.cation with affidavits and that the i:mmedi.ate need

can be estabJ:i shed. A 14,-day order ti me per) öd ;i s aJ J owed

with up to one extension unless there is agreement for

subsequent extensions, just as we do under RuJ e 680 for TROs 1
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1 and then a motion to di.ssolve that kind of temporary

2 emergency order can be f:l J ed j n two days not; ce ona mot.: on

:3 to dissolve. again. just as we have under 680. So that

4 j s the emergency temporary order procedure.

5 A Subpart 4 thei:e that i?ai:agraph 'ß sets out or just

6 makes reference to :i s the fj ndings and sp.ac:i caJ Jy requires
7 the trial court to make a finding demonstrating the

8 compelling need as that term was defined :in the first section

9 of the rule.
10 Subparagraph 5 deals with the seal :ing order and tbe
11 contents of the sea 1 Ü1.g order. i:t prov-ldes 't1hat shall in

12 there~ the cause number, the style, et cater., the tjme
periOd 'for which the orde-r shall continue '(or which those

J 4 records shaJ J be seaJ ed, and :i dent.:i fyj ng t.nOSf! parts of the

15 le that will be sealed and those parts that will remain

16 open And j t provides that the o;¡~der 1 1I1h:l J e :i t needs t.o be

17 specific, shall not reveal the in'f.ormation sought: to be

J 8 protected.
19 And then Paragraph C deals with cont.nuing

20 jurisdiction, and this is ,again, the attempt to make sun~

21 that the press, if they find out after the fact a:fter
22 judgment has been entered, where otherwise plenary

23 jurisd:i ction has expired j n severaJ cases j n Texas, the~l have
24 an opportunity to come The court has continuing

25jud sdj ct:i on over the sealing order * And then the appeaJ
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1 right 1 it provides 'for an appeal. except as to those

2 temporary emergency orders, except as to the J 4-day orders!

.3 it would allow an appeal.

4 Tbat, in very brief fashioD, is the outline of that.
5 particular d-iaft. are. as I say 1 seve-ial issues Oue

6 of them is discovery. :r don i t think Tom real J y ~i'ants to

7

8

speak to the discovery issue. can come back to tha t in a

minute. Settlement agreements 1 we ivant. t.o k about that 1

9 but! don't think you are interested in that And
10 trade secrets 1 r don't thi nk you are :i nvo) ved th that. one.

11. i'~he standa-id o'fproot 1.s a question, if. you wUl go

12 back and J ook at -~ j f you wi L J J ook at the compel J :i ng need 1

13 that is the very 'first sentence, the second sentence, really.

14 It says "'lhe mov:i ng party must estabJ:i sh the foJJ ow:: ng" And

15 then it lists those four "factors.

16 Well, one question is whether that should be by a
17 preponderance of. the evidence or by clear and convincing

i 8 evidence. I think that is one of the poi ntsprobabJ y you

19 wanted to talk on, Tom. So why don't Y01.l take it the~e and

20 then ')"om Leatherbury and John McEJ haney to represent t.he

21 Dallas Norni.ng Ne'(1S really dra.f.ted the very ini.tial version

22 0)'= t.his ruJ €i that want through many fferent forms and d:i d

23 jus t a whole lot o.¡: work 'for the commi. t tee, and we were very.

24 very apprecj a t.:Î va of that.
25 i'J'here :í s a current. vers:Î on that -- r th:î nk his most
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1 current version we at'e going to pass Ol:it, and î.t will also

2 have some of tbe other current. verfd ons 1 navj d Pe)""ry' ~

3 version and David Chamberlain' s vet:sion, in this pack~':t we

.4 wi J i pass out now. don ~ t you draw some the

5 di. f.fe"Yences between thi.s dt:aft and the one -- the mOst t:t;cent

6 vers:í on that you have"

7 MR IJF:A'jlHERrlURY: Sure. In the packet that J

8 got from Chuck earl i er in the week, our most recent draft

9 says draft 12/26/89 up at the top and. it was Attachment C,

10 Chuck, is that the same as j n
11 I'lR. HERRING: That is what is going out ri-gh-t

12 now.

13 MR. LF:ATHERBURY: Okay.

14 MIL MORRIS: nid any of. you get this, bound

15 book? Okay, we) J 1 J thought ,you had :i t.

16 ,:n:iS'liIC8 nOGGETT: It is undet' ''l~ab c.

J .. l"JR . HF.RRJNG: If you ha.ve the bound book J..!\. .1,.l.JJa l.

18 we sent out to everybody, and you may ot' may not have gotten

19 it, it wjii be under Tab C. We are going to pass out a copy

20 of Tab C and the other versions "Yight now.

21 i"1R. r,F:ATHERBURY: J can go ahead and get

22 started because I know time is sho-rt. I tried to compare our

23 most recent draft, lo1h:ich is Attachment C, with the draft that
24 Chuclt ci'tculated as the co-chairs' draft. Änd 1: will just
25 rfalk through it and show you the points of agreement. and
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1 disagreement and be happy to answer any questions you have

2 Under the defini tion 0)'" cempe) J j ng need, j:n our

J draft, Attachment C, ()ne .of the fit'st thi.ngs we get up frcnt

4 is the clear and convincing evidence standa,rd that we t.hink

5 the apprcpriate standard given the fundamental nature of

6 this right to access t.o informat:i on that is on )""i J e at the
7 ceurthouse. 1:t is a standard that the courts are familiar
8 with. Clear and convjnchig evidence :is used :in c:ivjJ
9 cOIDinitment cases, in terminati.on .of. parental rights cases,

:i 0 i ibeJ cases to assess certain :i ssiies oJ'" fact such as thE'

11 existence .of. actual malice. And we believe strcngly

12 that that rather than the preponderance of the evj dance

13 standa"tdthat others have advocated is appropriate to seal
14 court records that are actuaJ Iy on fj J El at the courthouse.

15 Our draft ,as well as Chuck's draft. ':1.ncorpo'Yates a

16 balancing test in this definition of compeJJing nead

17 believe that the co-chairs' draft dilutes the balancing test
1.8 a ),ittle bit and unacceptably.

19 In the definiticn of compeL. 1 i:ng need in the

20 ce-chairs' draft, we would enter a Jine after "spec:f:io

21 protectible interests," which we wculd add "is substantial

22 enough to .override tbe presumption that aJ J court. records are
23 open to the general public." 5.0 we would suggest: that

.24 JnnerJineat:len:in t.he co-cha:irsl draft to jive more CJOSfoJJy

25 to what we have in cui: draft, whi.ch i.s Attachment c.
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1. Ou~ fear there is that th the enume~ation of

2 certain protectible j nterests, the deti n:l t.j on of' certa:i n
3 protectible interests, that the definition 01: compelling need

4 j n the co-chai.rs' draft j s not expJ j cj t enoi.igh about the

i-:: balancing test 1 and cou~ts may f.orget that all that there

6 are other parts of the balancing test. in add) tion t.o the
7 establ ishment of a protectible interest.

8 'j-lhere j s some Jangm'lge j n our draft C ch drew a

9 lot of heat and not much l~ght about me~e sensitivity,

:i 0 embarrassment or desi re to conceaJ the deta:Us of :I j t:i gat:1on

11 is not in and of itself a compelling need '"('hat has been

:i 2 del eteò from the co-chai rs' draft. And whiJ e we think that.

13 is stil i an accurate statement of the law, 1: think i t: d~i:tws
14 more controversy than j t deserves and so are not real J y
15 insisting and advocatÜ1.g that, although it is a correct

16 statement of the law
17 Band Care jdent:i caJ between the co-cha:i rs' draft.s
18 and our d~aft talking about less~est~ictive alternative and
:i 9 . finding that sea) ing J J actual protect the j nterest öf

20 the person that sought to be p~otected wi th01Jt being ovp.~

21 broad~

22 )) j n the co-aha; rs i draft adds 'that f:i naJ phrase
23 "that violates any law or i.nvolves misuse ot p1iblic funds or

24 public or):; ce~" We take a broader approach that any

25 information about the administration of public otf.i.ca or t:he
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L operation ot ÇJu"rermnent should not be si~aled and would

2 more absolute test on that than the co-'chairs' dra1~t
3 currently provides for by deleting that language.

4 We did not enumerate protect) ble ;I nterests

5 specific protectible interests that t.fould be covered this
6 rule. J" guess our preference is for nospec:if:lc categorjes

7 and to remain general and just talk about speci fie

a protect:lble i nterest.s 1 aJ though ~.¡e can see some benetj tto

9 spelling out speeif1.c categories Again, the is in

10 the trial court you come j n emdyou say "trade secret," the

11 judge looks at protectible ;.nterests and Y'O'll haVf~ trade

12 secret. And that may be the end of the d:i scuss:i on thout

13 going through the balancing test that is necessary
14 In add:ition, 1 try to think of some constitutional
15 right that would war1:"ant sealing, and I re.al eouldn' t come

16 up wi th one unJ ess you accept that thare j s a constj t.uti on
17 right to privacy, and I am not sure that is the case. So!
:18 have questions about~Hc) 1 J mean, 2Cb) 1 protectibJe

19 interests, and that would cover 2.

20 As Chuck said, the defini tion C)e: court records j s
21 the sanie We did not want to hi ta off tha discovery fight,
22 wbether discov€~ry is subject to the same standards of sea; :ìng

23 as documents that are actually on fi.le at the courthouse. We

2'4 think:it is very :important to get a ruJe :in pJace about the

25 documents that are actually filed at the cour.thouse and
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1 certainly would encourage any f1.rthe~ stl.idy about di.scoV'er.y

2 and sealing of discovery and prot.ect:i ve orders and so forth,

3 but thought that Nasa study best left to another and not
4 for th:i s rule So our rule 1 s:i mj ) ar) y, won) d not. affect

5 discovery.

6 Our ruJ e 1 as well as Chuck.' s draft'r wouJ d affect

1 settlement agreements that are actually fi led at the cour.t,
8 but would not reach beyond that. 1 and try to make pub) j c

9 settlement agreements which were not reqt1ir.ed to be led and

:i 0 whi ch wera not fj led wi th the court.
11 There is a very crucial sentence in ß of our draft
12 that j S omi tted, an :i ntroductory sentence whi en st.ates.

13 "All o-cders of any nature and all opinions
14 made in the adjudication of cases are specj fj call y

15 made public information and shall nevei: be sealed "
:i 6 It :i s that fj rst sentence j n J1. That) anguage

17 tt:acks exactly the Open Reco'Yds Act language in Sect.ion 61?.

18 We think, if anything, shouJd be public rt:is aJ) orders
19 and opinions that are made by the court whi.ch actually

20 expla:i n the reasonj ng and t.he TnJ j ngs of the court. And t.h:i s

21 language was included in our draf.t to respond to
22 part:i cu) ar -- at least one part:i cu) ar s:i t.uad on where an

23 order w'a.s sealed and the party sl'eking t:o unseal the'Yecords

24 could not even be told the bas:is for the order by the:ir
25 lawyer. 'l'hat was the Tuttle Jones case. So we think that
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1 that is a very critical --

MR. 1~10RRjS: no you irdnd cJar:ifying for me

what you just said? t mean Why Ù'll this particula~ Open

Records Acts phraseology :important to you?

¡"iR. HERRING: I think the reason we left--i..t

out, it is in the Open Records Act.

lVUL lJEATHF;RßURY: 1.. I think it belongs

the rules too f and r wi J 1 tel J you why f because there j s a

ve~y fundamental debate about whether the Open Records Act

applies jn any fasbion to the judiciary or to court clerk

files. And so we thought in an abundance of caution, f:ince

we were doj ng thj s and there rea) J y didn't seem to be much

dispute at the coriimittee It=vel, that that language should

) eft j n here to cover any possdbJ e 1 oophoJ E'S :i n the

application of the Open Records Act.

We ha've one great concern about the co-cha; rs

draft 1 and that is the provision for in camera hear.ing.

certa:i nly are sensi tive to the probJ em of br) 1)9') ng and havi ng

to file trade secret information or other types of

protect; ble :information with the court and recognize that a

potential -- an open hearing always has the potential to

reveal the :information that is sought to be dj sel osed. rh~t

.2

in camera hearings, in my view and expe-ri.ence 1 rea 1. have a

great potentia) for abuse. r think you wou) d fj nd an almost

indiscriminate use of the i.n camera hearings because of --
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because in every situation an open hea'ting might t'eveal the

J nformation sought to be protectød. And we wou:1 d urge that

that be handled tht'ol.i.gh inst:r.uctions ft'om the to the
lawyers not to reveaJ it j n their questj oni ng as w'as done j n

tha oralai:guments at Tuttle Jones -- in the '1:'uttLe .1onaß

case 1 wh:l.ch some of you may be f am; J j ar w:i th, j nvoJ vi:lg a

fi le that was sealed i.wolving se'Rual abuse of a patient by a

psychologist, and realJy wouJd urge no in camera hea:dng

provi.sion 01: cet'tainly not the one that is included with a
fairly weak showing in the co-cha:i rs t draft,

6

There is a real minot' dif.fet"enti.ation the notice

provi .~don. Our notice provj sion wouJ d reqn:i re the party

giving notice to desc~ibe the type of t'ecords which are

sought to be sea) ed in the not; ce. So actual J y just J i at

them, whether it is plaintiff's original petition or answe1:S

to interrogatories or exhibits to summary judgment motjon,

some brief desc'ciption like that. Ànd I think that is a

good and useful thing to have in the noti ce to aJ J ow the

public to decide 'tyhether or not th.ey want: to come and spend

the time and the effort to attend the heai"':i ng on t.he mot:i on

to seal ~

'J'he not.:i ce prov; s:i on j n Chuck' 13 dr.aft, J am sur'a :1 t

is implicit, but it omits the specific refet'enc.e that the

notice j tseJ f can never be sea) ed And we th:l nk that j s an

important addition tha.t may be implici.t, but. we think we ne.ed
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1 to be explicit about it
2 ~ir temporary seaJ j ng order provj si on j s te

3 different f'Yom. Chuck's in that -- or from the co-chairs'

4 j n that :i t does not prov:i de for any extensi on8 of the

5 temporary sealing order, and certainly doesn't provide for

6 any extensions by agreement. And there :i 8 a good r.eaSOl1, r

7 think, why there should be no extension to the tenipor.ar:sr

8 seal:! ng orders j n thj s case and why TROpractj ce is not

9 directly applicable in this point. And th.at 1.s once you get

10 your temporary seal j ng order, you have to go ahead and post.

11 your notice, YOl.ir publ io notice. You have to IDai 1. notice to
12 the clerk of the Supreme Court so that j t can be postecl down

13 here as well.
lo4 In the notice 1 you have to specj fy thet:i me f()y-

15 hearing, and presumably, people will look at thest::not
16 and ej ther come to the hearings at the schedriJ edt:i me or

t 7 decide not to come to the hearings at the schedul.ad time.

:J 8 If you get jnt.o asituat.i on where t.here can be

19 extensions and extensions by agreement and so forth 1 "( think

20 it is go:ing to -- j t is not going to aJ J ow t.he pub:l i c to

21 appear and contest sealing orders. I think thel:e wi.ll be
22 confusi on about settings. Thera j s a rea) quest; on j n my

23 mind in the co-chairs' draft about whether you have to go

24 back and post a new notice j f you obtai n an extensi on. Po

25 you ,have have to wait again 15 days af.ter t.hat noti.ce i.s
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1 postador 15 'days before you have the hea~ings ~ So T think

2 that it is not comp) ete And because the pubJ:i c sri ghts on

3 sealed records are involved, as well as the pri.vate

4 1:1 tigant' s ri ghts 1 I would urge the Comnd ttee not to in

5 any extensions and t:o adopt our temporary sealing orde'Y

6 provisJon as it is written in onr dY'aft, which :is

1 Attachment C.

8 'l'here is a mj nor discrepancy :i n the sectj on on
9 finding.sr which is No.4. i.ncluded that the Court must

10 explain the reason for the findi ngs. and we beJ:i eve that is

11

12

important or else you are going to get laundry fi.ndi.ngs

and no exp) anat:i on, no reason; ng 1 no rat:ì onaJ t?. And we :ink

13 that is very important that the court set "forth i tsreasons

)4 )"'o:r sealing the records as well as just mak:ing the f::nd:ings

15 that are required by the rule~ Chuck had included a

16 provision that the findings shouJ d not' reveal the :i nformati on

17 sought to be protected . I think that, of course 1 is

18 understood, and i.¡e don't have any problem w:i th that. J nJ(

19 good lawyers can draft around that and good judges can dt"aft

20 around that and that won't be a probJ.em.Rut :if t.hat
21 language helps out 1 that is fine.
22 The sea) jng order provhd on, we made axp):i CJ t for
23 the cle-rk' s benefit that. in cases were sealing orders are
24 granted 1 there wouJ be two fj J es 1 an open one and a cJ osed

25 one. Thi.s :may be mO'Ye of a semantic dt ffe'l'ence than a
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substantive difterence because, in slibstance, Chuck's, 01: the

co-cba:i1's' draft, :is substant:i aJ J y identj caJ to ours. Rut

there is that one niinor. wording change about two bei.ng
Kept by tbe cJ erK' S offj ce ~

The continuj ng jur:i sd:l ctj on prov) on of ours :i s

virtuaJ J y ident.:i caJ to Chuck t s, and that :i s very j mportant

fr.om our past lawsuits where the press or other parties have

been h.eJ d to intervene too late to chal) enge a lng order
because the trial court ï s jur.isdict ion over the seal ing order

has expired. So that is very important

The appeal provisions -- T want to direct your

attention to the J ast two sentences of our t

Attachment C, the sentencea which begin "Upon such
appeal 1 the tr:i al court's fail ure to mall:e tbe specdfj c

findings r.ea:uired in Paragraph ('8) (4) shall never be ha'cl'n1.ess

err.'or and shaJ J be revers; bJ e error." Ând thén the second
sentence says, " trial cour.t:'s fail:u.re to comply with the

25

notice of hea:rng requirements in Paragraphs (fl) (:) through

(B) 0) shall -render. any sealing o'Yde"¡: void and of no fo-rce

and effect."

That is an accurate statement of the Jaw. We think

the importance of it is such that it deser.ves a place i.n the

rule.. I can anticipate that there l'10UJ d be a Jot of harmless

error cases if we did not have that, and YOll a'Ye neve-r going

to have adequate appellate review unless you require the



89

L tri.al courts to explain the reasons fool: the seal inQ' and make-

2 tbei r findings
3 '.Pbe second sentence there about compJ j ance th tJie

4 notice and hearing requi 'Yements equa 1. ly impot'tant in te'YIDS

5 of contempt, poss:i ole contempt 01" seaJ ing o.rders. If there
6 liasn't been publ1.o notice, how can someone contempt of

7 an order? And that sentence j $ de$:i gned to acco.mpJ j sh ,i,i. .

8 Co! our draft, Attachment C 1 is not found the

9 co-chaj rs' drafL It probi.bi ts counseJ from tndraw:i ng

10 records except as expressly permi.tted by othe-r rule or
:lJ statute. In the evolut:ionary process o.f draft.ìng thh~ rule,

l?s we foresaw a big loophole if we had these pretty speci

:i.3 order -- requi rements about what you had up there to

14 records sealed or unsealed, but left the rule ai.lent as to
15 whether or not records could be wi thdrawn o.nce a cas~! j s

16 settled or disposed of. And this is intended to close that
17 loophole.
18 I cant t give you a specj fic exampJe of a case :hi
19 which that has happened, but i: think that we all agree that
20 wi thdrawaJ j s not a good concapt. And so Po beJ ongs j n the

21 rule. And t would happy to answel: any qiiestions. "(hat

22 summarj zes: what 1 perceive to be the dj ffere)1ces between the
23 co-chairs' draft and our latest dr.a.ft.
24 lvIR. HERR1N(4; ~Jha t we might., because 1 knOtAl

25 you have got to get out of T want to lay these
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1 specific issues out 'for the Committee t:o just Id.nd of go back

2 and have an exchange on 'those pojnts. so that. at J east the

3 Commi ttee is clea-r on those. 1: do want to get: to discover.'y

4 and r do want to get t.o. set.t.) ement later 1 but J know you are
5 not concê-rned about those

6 The first one on cJeaT and convincing evidence.

7 And again, on the d-ratt, that is the question of whethe-r a

8 compaJ ling need is a standard the moving party ollgnt to have

:9 to establish the four factors by clea~'and conv"i.nc;.ng

10 evidence or by a prepo.nderance o.f the ev:i dence.

11 The biggest objection we got to a clear and
12 conv:i.ncing standard was trade secret J awyers. And agai n 1 do.

13 we include trade secrets or not in the rule? That is an
14 j ssue we wiJ 1 COme back to. :Rut this is what they saj d.
15 They said 1 look, if I have got a trade secret I need to t;.le
16 sui t to protect because somebody just J eft. our company, J

17 have got to show l.rnde-r Hyde v. H1..ffines under Section 757,

38 the restatememt courts 1 I have got to show that there j sa

19 t-rade sec-ret. 1: have got to put on expert testimony of that.
20 J have got to shorR j t has competj t.:: va va:1 ue, sö J have got. t.o

21 analyze the indust-ry and the competition. I have to show
22 that 1 have kept j t secret 1 the protecti ve secur:i ty dev) ces J
23 have used, noncompeti tion agreements, physi.ca L secii-ri ty and

24 the like. ,)~bat can be shown * And we do :í t at a) an t.be

25 merits, but it is a lot to show, and it is difficult in a
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real trade secr.ets case to show that. If ymi me, r..ght

away, when :r f iJ e sui t, have to meet a cJ ear and convi nc:ng

evidence standat'd on a motion to seal, you impose a standard

on me J wouJ d never have t.o meet at tr:1 aJ on ts, r

would never, to protect my right my property right -- and

the Supreme Court has held it :1 s a proparty ri ght-.., 1 could
get relief at trial on the merits under a lesser standard

than J could sea) the records. 'Why don't J fj J e my case?

But if ¡ can't seal my ~ecords, yC)U have abolish.ed my tt'ade

secret r5ght because J can't pursue that ght:i n court. If

¡put that evidence in, 1: lose it. I gi.ve p'ubl ic notice of

what my tracle secret ;is 1 so I can't. sue to prot.ect my t.rade

secret without revealtng my trade secret. And if you have a

cJ ear and conv:i nc:1 Dg evi dence standard 1 that j 51 a hi gher

standai~d then I would ever have to 
meet on ineri ts 1 and i:

can't do j t 1 and r can't do j t rj ght away 1 perhaps. That is
the concet'n that the intellectual pt.'operty bar ha.$ given us,

and 'that j s why J~eft.y and J tooJ1: the courageous stand of not

putting any standards of proof in here and letting you all

decide that 1 ~jhet.he)~ it should :be preponderance of tbe

evidence or clear "and convincing ev.ldence. "(hat is the other

side on that one. vie can taJ k about each one of these as we

go through. or we can go through -- what~ver you want to do,

f'rank

. i-ï01UUS: The thj ng j s '1'om j s goj ng t.o
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1 leave at noon ,and I really would like, before lfe start our
2 debate, for us to be sure we understand because :r think therE'

3 is a trEnnendous amount, of merit in this Pt'oposal And T.

4 would J j ke 1 :i of you don' t mi nd 1 for Chuck to go ahead and J t-;t.

5 them hav.e their dia loque and then let's come back and make

6 our decJ si on.
7 MR. HF.RRING: I)"Oll, why don't WE- go through

8 these one by one. 00 you want to add anything on clea~ and

9 convinc:i ng?

10 1vIR Mi:A"J'HF.RBURY: ll1eJ J, r guess my response to

that specific hypothetical or example that you gave is that T.

32 am not sure at the outset of a case why the trade secret j s
13 actually being filed with the court as part of the petition.
14 I would think that, you know 1 you can draft around that :i f

15 t:hat is a problem, Now -- and that is one reason why our

16 proposal doesn' t speaOlt to di$covery because t.hat j S l'lhere

17 most of the trade sec"t'et fights come up _tiW is ita trade
18 secret or is not.
19 HERRING: You are exact.Jy right. The b).g

20 problem for the tl:ade secl:et, folks, is i.f di.scQvery ;.s
21 included in thj S TU) eiand then aJ L of j t :i 8 goj ng to be out
22 in depositions and a1.1 that. They would say , well r YOll may

Z3 have moti ODS for summary' judg'1ent: r you may have ot.her j SSUflS

24 we need to resolve and you would have matte'rs fi.led of 'record

25 and:it is aJ J. out on the tab) e and you make us have a



t't'ade secret, they can meet the clea:r. and convincing

standard. J mean J guess :î t j s just. --

HERRING: They mayor may not be able to.

i-UL J..F.ATHriRBURY: The probJ erîl has come np j n

past where thi.ngs that really aren' t legitimate trade

secrets have been claimed to be trade secrets 1 the)' t.hey
have been sealed, And when looked at, the judge or appellate

court has held, welJ, that j s not a J egj t.:i mate trade secret,
open up the ii lea.

So J don't know how to get above that spec:î c

other than to say the right to open COll.rt records is a

15 fundamental right that hafl be:en n:~coqnj :?ed j 11 thE' common jaw

16 and in some cases in the constitution. And so i.t deser.ves

17 that heightened burden of proof.

18 J.lR. HERRING: Okay, 1: think that i.s a f.air

J 9 presentation of both sides. rFhe trade secret J awyers have

20 one view and the media lawyers haVf~ another, and 1: think we

21 have pretty weJ J set j t out as we) 1 as w.e can on thctt j ssue.
22 On the mere sensitivity language -- now, this wou.ld

23 go under Section (a) (1) (a), 1 think j s wbere you have :i t :.În

24 yours, don't you?
25 ¡ViR 1.RATHF:RFltJRY: ":ires 1 but J don't think that

6
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standard that is tq,ugher than what we w01:id have to meet

otherwise.
. IJF.A'1HRR:RtJRY: Rut. if .it is a J tì mate

5
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lrea l1y merits a lot of discussion now.

2 MR HF:RRING: You want to i"'orget that? AJ J

:3 right.
4 liHL ÐRANSOJIi: Can i\'e hear d:i scu5:!!d on on th:i s?

5 MR HERRING: Yes, let me go ahead and make

6 di,scussion on that. On his draft, if you w:iJJ Jook at this

7 Item C that we paased around t he has got hi.s language added

8 under fa) (i) ta) .
9 "Mere sen~¡j t:i vi ty, embarrassment or desd re to

10 conceal the detail of li.ti.gation i.s not and of
:i J i tseJ j' a compeJ J j ng need "

12 Okay, the reason it was left out, thereat:e two

13 reasons in the draf t. that. we submi t tad to you. l\lumber one.

14 we felt that was kind ot obvious anyway that we set out what

15 the .four standards are 1 and jf aD you conJ d sbow :î s mere

16 sensi ti vi ty and embarrassment, you didn't meet the f.our

17 standards.
18 But the b:igger reason that is not :in there :is the
19 falli 117 l.awyers appeared at the Coinmittee, and they objected
20 because t.hey sai d, look, we have divorce cases where we
21 have -- we expose to all the world if. we can't seal the

22 records our assets. . We d:: scJ ose things that we did to each

23 other that we pr~f.e'(' that nobody' ever knew b~~ause we didn't

24 want to do them. and some of them are pretty emba.:rrass:U:ig.

25 And 1. t "teally -- that is a f.actor 1:or at least sometimes
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1 emba:r..cassment and sensi:tivi. ty is a leg;' t imate factor. Tf you
2 J ook at the chi J d abuse case where a pat:i enthas abused a

3 young child, part of that is sensi ti vi ty. icle are 'Wo7.ri.ed

.4 about; sensitivity and embarrassment that that chiJd JJ be

5 caused when they area young adult and find out that their

6 parent abused them sexualJy as an ant. So say -- and

7 the family laWyers are really the reason that is not

8 there ~ 'I'hey said you just shouldn't take that, you sboul dn' t
9 have that completely because some of that element,

J 0 sensitivi ty and embarrassment 1 is something you couJd Jook at

11 when you look at the other interests. I thi.nk Tom came up

12 wi.th tbat J anguage, j s not concerned about :i t :r don i t th:i nk

13 it adds greatly to the standards we have got anyway, the f.OUl:

14 substantive standards of compelJ:ing need.

15 MR. LEATHERBURY: I think other people

16 concerned about j t becaiise it j s a correct statement of t.ne
17 law ,and we t'lied to qualify it by saying mere sensitiv"lty

:18 and in and of jtseJ f. So we triad to answer some of tbo:fe

19 concerns, but I thinl( that the political realities ar€' that
20 it probably needs to come out to pJ ease some peop) a who are

21 interested and they think that is all they may be able to

22 show andg in Tact, 1 think tbey could sbow more. 1 think
23 that in all those cases more than mere sensi ti vi ty,

24 emba:i~assment and so forth j s involved, such as sex-uaJ
25 interest or other things that a:uali fyas a legitimate
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1 protecti ve interest.
2 MR. JiRRRING: Mere sens5 tj vj ty or embarassment

3 would never be enough to meet the standard anyway'. So we

4 have got the four cri teri a
5 MR RRANSON: :r don't want to interrupti but

6 couian' t you handJ e the two probJ ells you are havJ ng th the

7 two sections by 1l1erely a.ccepting t'l:adesec'Yets in the

8 section and accept:big fam:! Jy J.an'1S under (a) (:) (a)?

9 MR. HERR1NG: We t'Yied, and we have proposals

10 and:r have got another draft that we wj J J circuJ probabJ y

1. i a'f.ter lunch that does that as to tradt:; St::crets And we had

12 di scussion 1 and Ken is not here today, Ken FuJJer 1 l'1ho

13 participated pretty actively. But that was discussed. and

14 was -- it is a legi.timate way to approach j t, and ~'¡e just

15 ultimately ended up with we don't want to have diff.erent

:i 6 rules for ever:vbody We ought to try to do everything we can
17 in one rule. When you do that, you have a compromise process

:i 8 that doesn t draw :: t exactly Rut you are right ~ :r mean

19 that is one way to go at it.. rrhe trade secr.ets 1 though, you

20 are going to hear later when we get to the d:i $cussj on 1 some

21 of the plaintiffs lawye~s have had the view that. hey, trade

22 secrets have been abused Peop) e come j n and say "trade

23 seci::et," and ipso .f.acto, everything gets sealed, and that

24 shouldn't be aJ J owed. And you have -Co distj nguj sh between

25 cases where people are suing spt~ci fi.ca lly to prot:ect a trade
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secret to cases where you have discovery and somebody says,

hey f Rule 507 priv:l Let t s not. get :i nto mli" t-'''ade secrets
in the discovery process. But we can talk about that

probably al j ttJ e more after ) unch :i f you want. That:i s

you are right, that is a way to go about it. It just: got too

cumbersome when we started drawing three separate ruJ es,

Anyway, the point t think that 'i:mn mentioned

deals th the J anguage of (A) (1) (d) 1 and t.hat j s one of thl1

requirements to show compel 1 ing need would be that seal i.ng

wi) 1 not restrict pubJ j c acceS$ to informati on that :i s
detrimental to public health or safety or .-~ and hefty and i:
have already changed this ruJ e so j t doesn t t read the way you

have got it, but let me n~ad it the way it does read, the

rest of j t f nor to information that conCerns the

administration of public office or the operation of.

government .and that shows v:i oj at.:i on of any J ElW or :i nvoJ ves

misuse of public funds "f.m: public of.fice u

In essense, '1'011' s versi on won) d not have t.ne

requi.rement that that information concerning public ofti.ces
relates to a vi oJ at.:i on of the Jaw Here:i s the ratj onaJ ê fOT

having that requirement. If we si.mply say that the

information concerns public office or pub):i c adm:in:istrat:i on,

and we don't say that the "Lnformation has to negative,

just as we say jf the j nformat.i on concerns pub) j c oea) to :i t

has to be detri.mental to publi.c health, then anytime you have
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1 got any case that in any way deals with a public office, you

2 ean 't seal a record . And our view was tbat if the

3 information somehow negative about a public of and

4 therefore the public ought to knoti' about j ti then certa:inJy

5 sealing should not be allowed.

6 :But what we are try; n9 to do :is s:í mply say t:hat j f
7 a case tangentially involves a p1-ibl ic offtce 1 thatshouldn' t
8 automatJealJ y mean YOlJ can't everseaJ anythj ng. Ànd that. j s
9 the 'Yeason fot' that diffe'tence. t have not ar.tiClJ.lated that

10 ascJ early as r should have, but the :idea is our òraft.

11 that the'te ought to be some showing that that i.n'F.or.matton

12 refl ect.s negat; vely on the offi ce -- a vi oJ at.:i on the Jaw 1
13 misuse of funds ver.sus simply concer.ns the office. t don' t
14 know j f there :i s much to add on that 1 but that j s t.ne :i SSUE-i

1.5 and we can talk about that one moi:e later.

16 MR. l..F.ATHF:RBURY: As a pract:icaJ matter, J

17 think that puts the t'Yi.al court who t'tying to make the

:i 8 determination to seal or not to seal j n a tough pos; t.; on Is
19 he going to say that that is a v1.01a.tion of law up front when

20 a moti on to seal is 'j J ad? J th:i that j s a hard test for a
21 trial court 1 and it is really -- it is almost a censorship

22 mode~ r mean we are talking about that anYl"lay. r$ut:it:is
23 too much, in my view. Access to informationabt)ut government

should be broader

25 MR HF.RRJN'G: That. take.s a J:ittJe more t.aJk:i
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1. a"Cound. Maybe if we can do that aftt3r h:ich. 1: thinJ~ the
2 generaJ issue j s cJ ear.
3 On protect) bJ e interests now 1 thi s :is the

4 subsectj on under Part A 1 Paragraph A r and we had a Jot of

5 discussion in the subcommittee, lots ot di.fferentapp"Coaches

6 about whether we try to artj cuJ ate any protect:l b) ci i nterest.s
7 or not 1 whethe"! just have a general standa'tdK ßl.\t the

8 fand J:I' J ail' bar. the :i nteJ lactual property bar, some of the.se

9 othei: concerns were suppressed. And we tried to put these i.n

J.O just as exampJes .of ~ihen you migbt find a protectibJe

1.. .J. J. i.nterest. You have still got to show all four things up

:12 Paragraph A. But this was an attempt. t.o Jistsome of them.
13 TonI's specific comment went to (A) (::) (b) '!¡h'Lch
J. 4 refers to constj tutional rights and does not. refer more

15 specifically to anything ether than that. And his question

16 was well is -- 1 think he said he is not sure :if ther:ight of
17 pri.vacy is a censi.tiitional right or net. 'Cn any event 1 we

:ì 8 have taken care .of right of pri vacy :i n Subsect:i on (a), wh:i eh

19 refers te right .of privacy So -i f. th~re is atiother

20 eonstj tutionaJ rj ght that somebody can j dentj fy t.hat ought to

21 be protected is rea i ly the questien.
22 Someb.ody this morning -- we were Jd ck:i ng around and

23 semebedy said what about r.al igi.eus right? And there is a

24 Seattle TÜries v. Rhinehart case wher€! then~ j s a case in

25 which there was a discussion of religious rights in the
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1 context of a suit by' a re:i i.giOllS organization or occult
.2 agaj nst the media and the media wanted to get the

3

4

contributions to the igious organization, get discovery of

that And there was some discuss) on maybe that j ndj cates

5 addi tion to the right of privacy, maybe that imp 1 icates the

6 amendment r:ight to )':reedo:m of rel igion. :r don l t know

7 if it does or not. but there is some concern that if somebOdY

8 can realJy someday cuIate a Jegitj:mate constjtutionaJ
9 righ t, rea li zing that tha t is a moving target and a hrays has

10 been with our Supreme Court 1 that we ought to aJ J o'(,q for j ts

11 protection. And I guess part of the response to r('om would

12 there ar~:m l t any, we don l t need to worryaboii t :i t

1.' doesn' t hut't to have it in the rule. If. there ara some that

peopJe canartjcu)ate, we will aJJow them to be protflcted.

15 '¡'hat is the reason we have it in thera and he does not.
J (; JUST:rCE DOGGETT: Chuck f beyond that on that

17 particular section f did you enume'Yate protectible inter.ests

18 and he does not? You also have in the Commj tteecha:i r draft

19 deleted the 'Yeference to "substanti.al enol.:tgh to override."

20 It is not enough aven under your draft 1 is it. ¡ to just prove

21 one of. those protectible interests. The'Ye is 1 a

22 balancj ng test that. the court has to engage :i n t.o determj J)("'

23 whether that protecti.ble interest is sufficient and
24 signifi cant enough to override the presumptj on of openness.

25 ('lR. HJ¡;RRING; Right in (A) (1) in rt01ll'S draft"
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1 he had "substantial enough to override" where WE.' have

2 "override" And J thirlK that rea) J Y l'faS just an ed:i tor: aJ
3 decision that "subsantial enough to override" didn't add much

4 meaning to the word override. How do yo.u override :i f :i t :i s

5 not substantial enotl.gh to overri.de? 'aut thete sti.ll is
6 balanc:i,ng, and jt 5s still required, and you have still got
7 to consider all four of those factots

8 "He has J anguage -- ':Pom had J anguage :in hi s draft

9 "concerning all otders of any nature and all opini.ons made 1

10 and the adjudicat:ion cases are spec:i ficaJ J y made pub; ic

11 information and shall never be sealed." And'v'le left that out
12 because we forgot what he sajd"

13 Basically, he said that, yes, it is in the Open
14 l"leetings Act. There:i s some qiiestj on about theappJ:i cat) on

15 of that, and we thought it was in there and that would take

16 care of j t. r think we can add t.hat back :i n there and J

1.7 think we probably should just to -- if. that has been a

18 probJ em, and he apparent) y bas encountered a case w'here :i t

19 has been.
20 Next rqB have got a prov:i s:i on in a draft. that ltqouJ d
21 allow for in camera hearings. As 1 m~ntioned before r YOll

22 give not:i ce the pubJ j c can appear, the med; a can appear

23 11 have a notice that is posted The clerk of. the Supreme

24 Court wil) have a bulletin board or somet.h:ing where they post

, 25 these notices of. motions to seal that hav€~ been ti led axoHnd
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1 the state~ And the idea is that the public or the press can

:& come j n j f they want to oppose a motion to seaJ.
3 "G1'e have taken the position in this draft that there

4 are times a t. the mot; on to seal hear; ng where :i t :i s

5 imaginable that you can't prevai i on your motiou, ~ioU can't
6 snotq what you need to show F i.¡hat you need to protect wi thout

7 revealing it, and that there ought to be an allowance fot'

8 :in camera hearings in those s:i tuations, and those s:i tuatj 0)1S

9 only, where if you presented tha avi.dence the chicll\en has
10 flown. I mean the cat j s out of bag And that. :i.s the :i dea
11 of having and an in camera p'Yoceeding. And ther.e probably

12 shouldn't be many of thosa. Tom is concerned that-that mj ght

13 lead to abuse and wi.ll have a 11 in camet'a hearings a
:i 4 Again, that :i s sometb:i ng where the trade secret

15 lawyers were concerned -- how do I have my hearing and prove

J 6 up my RuJ e 507 pr:i vilege or my trade secret :i f ! can 1 t. put on

17 the evidence of what my t1:adiesecret i.s without my competì..tor

18 or whoever :r am concerned abou t. s:i t tj ng j n tbere and hear;i,ng

19 what it is. And ef'fecti'vely, if 1: can't have an in camera

20 examination F if ! can. t have an in camera presentation 1 1
21 have lost it, niy trade secret is gone. I am not Sl.:n::"e we drew

22 that line right, but that was t.he idea behind, at Jeast jn

23 some instances, allowing an in camera presentation.
24 Anythj ng eJ se to add on that, 1'0m?
25 MR. rJF~ATHF,RBURY: No 1 I th'lnk T said
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1. everything I could on that

l1R aF:R.RJ1'\(i: Al) rj ght. Tom had a prov:i SJ on

in Paragraph (ß) (2) deal inQ with notice And I think 1 if my
notes are right 1 you had a prov:i sd on requ:i r:l ng spec; cat:! on

of the type of ~ecords to be sealed, that is, the notice

l\10\lJ dsay the type of records t.o be sea) ed,

Our notice pi:ov1.sion simply says you descr.ibe the

cause number of the case 1 the genera) type of case 1 because

in most cases where you have a seaL. ing ,say a trade secr.ets

case 1 most of those c8S$S 1 the press i.sn' t g01 ng to care,

most family law cases r the press isn't going to care But we

't\1ant some generaJ descrj pt:i on. What we were concerned about

is that somebody might val idly get a sealing order and then

be overturned on a techni caJ i ty because we were concerned

about the ambiguity of what you had to describe by the type

of records to be sealed And again. part of this goes to
whether we inchi.de discovery or not withi.n the i:ule. And

'rom's versi on doesn't :i nclude dj scovery, Go ahead, Tom.

t-iR. hEA'lHF:RBURY: 1, our draft 1.S a l.i.ttlli

bit more specifi c than that. It doesn' t say the type of

records, it says t:he spt!ci fic court records ought to be

sealed, whjch I think eJiminates a JittJe of that. p:robJem of

the potential ambigtlity blicause you just i.;..st the pleadi.1.gs
or exhibits that you are seek:ing to seaJ.

lYIR. HERRING: We were conce'cned tha t you
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1 list all the pleadings. do you have to list all the pleadings

2 :in your mot:ion jf you are down the Jine :in a case? What do

3 you do if you have the t'r.ade secrets where .you have got

4 documents and memos? ,What sped cd ty need you have j n the
5 notice? And again, the answe"C to th-i.s i.s.sue you have t'ai.sed
6 depends.:in part 1 on whethøy. wøhave trade set;j"ets -- or

7 whether we have discove'r.y in there ot' not. I think it is

8 easier jf discovery is not in and :: t :i s not such a probJ em.
9 r think those are the positions on that.

10 110m sa:i d aJ so under (B) (2), the not:i ce provhd on t
11 that we should have an expl icitstateiuent that the notice

12 should not be sealed, and we can certa:i nJ y add that.. lve

13 thought since the notice has to be posted publicly, it has t:o
:i 4 be filed ,!q:i th the cJ erk 1 j t has to be servød on tJJø erk of
15 the Texas Supreme Court and posted pubt icly there. di.dn' t

J 6 say j t shouJ dn' t be søal ed because we t.hought t.hat pret.ty

17 well gave several publicaccesR points to the noti.ce, and
38 that is why that is not in there.
19 MR. ill;;A't'HRRJ3URY: I guess i was more wor~ied

20 about a retrospective sea) j ng of the noti cø m"'ter the
21 proceedings had already been had.

22 MR. HF.RRING: Right. Next, the temporary

23 sealing order, and this is the procedure -¡.f. 1"0\' don i t have

24 time to go tbrough the pubJ fa notj CEl and the pub) j a hearing

25 that would allow mor€: or less a '('RO procedì.r.e
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1 'l:'om's ve'lsion does not allow to-t an extension Ol:

2 the l4,-day order. Rule 680, the TRO or'der, bas; c!aJ ly aJJ OljfS

3 tor. an extension, additional extension of 14 days, and we

4, s:i mply to) J owed that. The reason 1 think that j S Rule 680

5 is kind of the pragmatic rèason, suppose, we have

6 encountered here :in Trav:i s County where yo.u get. TR() and then

7 you a'le on the docket and the court doesn't -reach you. and

8 somet; mes you need an extens) en 1 and we just tho.ugbt there

9 ought to be the possibil1. ty of one extens'ton 'i.: you "(un up

:10 against a docket crunch. W:i th respect. to -.. we aJ so. aJ J o.w

11 f.u-rthe-r extensions i.t eve'Yybody ag'r.ees. Ànd Tom said, well,

12 tha't is too broad.
13 J guess our not:l en was that we bu:i t protf!ct.:; on :i n
14 here~ If anybody di.sagrees wi. th a temporary order of

15 sealing, you can fjJ e a motion to dj ssolve what we aJJ ow you

16 to fi.le on two day;!! notice. So the'Ye is always that

17 protectj on to come in and undo. the temporary o.rder seaJ :i f

18 somebody wants to. l3ut it is just ki.nd oia di ffe-rent t'1ay to
19 approach j t .

20 MR. LBATHF.RßURY: WeJ J 1 J reaJ J y do. fear

2",1. confusion. If yeu change the hea~ing date that i.s pested

22 through the exteJJsionprocesi; r :r th:i nk you are go:; ng to

23 possibly con'f.ise people and shut out people who want to be

24 heard if they can't -- if they can't fjnd the hearing or if
25 it has been put .off. I also have the question about whether
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1 or not you ha.ve to go back and repost notice if you. get an

2 extensj on and change your hearj ng day.

3 MR. HERRING: Our position on that was that you

4. shouJ dn 't for ei theY' one of t-hoae iid tuations p the reason

5 being given notice 1 we posted a public notice at the

6 courthou'se 1 we posted publj c notice wi t.h the Supreme Court.

7 anybody has seen i. t and cared about it at all, they are

8 go:jng to know about the case. And you shouJ dn 't have to

9 reposta notice every time the hearing on the moti.on to seal
10 gets reset because soinetimes those resettingii are out oJ' your

1:1 control. They may be within the contr.ol of the cour.t 01: t.he
12 court coordinator or reasons that you can't rea) J y have any

13 influence over, so shouldn' t hi:r\1€ to ke.ep giving notice ,and
that ) f we gavt:: that one wave of not; ces, pub):i cJ Y 1 J ocal J y y

15 ling with the clerk, filing with the Supr.eme Court, that

16 w'ould be adequate notice. If somebody cared about the casE' t

17 they could get into i. t and -find out when the hear.ing waf,

18 That was the rationale.
19 MR. LRATHERnURY~ 'J'he other thing :is, the way

20 I read the co-chairs' draft, the extensjons could be

21 indefini te. And l Chuck, you said one ext~msi.on, and that is

22 not the way J read this draft" 1 could be mj s:i nt.erpret:i ng

23 . ..
i L But I had a real concern about no definite ma:xinmm tinie

24 period for a t.empo:rary sea) ing order.

25 MR. HF:RRtNG: I think you are right" 1: think
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we ought to add "the order is extended. for .a 1. period"

probably if ~l-e are goi ng to. have .an extens; on prov:i sj on at

J.lR. LF:AT1iRRBURY: One thing that --are you

finished with that temporary sealing order?

MR. HF.RRJNG Yes

MR hEATHßR8URY: One thing that I negleqted

to mentio.n that was o:mi tted from the co-ena; rs i draft the

fi rst time I went through was the very tai lend of Paragr.aph

(B) (3) deal:i ng th temporary sea) ;:Ig orders :in our

Attchment C. And basically what this pat't of: our. proposal
does j s to re:i nforce that. 1f a party has oota) a
temporat'y sealing or.der t he still beat's the bll1~den of p"Yoof

at any hear; ng on the meri ts of establishing everything, of

establishing all pi:ongs of. a f.our-part test, and it to

attempt to work around some of t.he equ:l table arguments that

have been raised in the past that parties relied on the entry

of a temporary seal ing order and so somehow the burden of

proof should be lessened. That was an argument that was

raised qui te effeet.ively j n t.ne ':rut.tJ e Jones case where N of

course, in that case, the f.i had been sealed 1':0" 1.8 months

and 't.he partie:s had entered :into a seittJ ement agreement lie

won J t have that, specific prOblem in this case r but it is a

co:inpeJljng argument. 1 think on the grounds of equity the

court should give mot'e credence to the tempor.at'y sealing
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t order and somehow lower the burden of proof as a practical

2 :matter or in his cons:lderatjon because of the entry of the

3 tempora'rY sealing 'rule.

ltlR $ H:FRR.ING: tb:l nk our posd t.:l on on t:ha'l: was

that thF: 'rule clearly state.s that if. the'r.e is a tF:mp01:ary

sealing order f a motjon bas to be fi J and then yon have to
have an actual hF:at'ing, and the same standa:cd should apply

and it would be a clear voi J at.ion of the :ì f t.he court

sOl'ehowsaid, well, because there was effectively a TRO

entered, it :is a different standard than ternporary

injunction. That is the analogy. But that jl.1St not
having that specdf:ic bad e;Kperience, J supposai is t.he reason
we use that literal approach.

MR. J~:pÃ'J¡HF.RÐURY: Yes, J thi nk j t was just our

effort to be mO'Ye explicit and to anticipate some of the

pr.obJ ems that might come up.

MR. HF:RRING~ A3) 1":1 ght 1 next f turning to

Subparagraph (B) (4) f the findings provision Tom has a

provision, 1: th-Lnk, that 'Yequires -- you have to help me

there, Tom.

ÌYÍR. l,F.ATHF.RFfURY: reasol) for sucb

22 findings, it would requit'e the court to exp1.ain i. ts 'Yeasons,

in add:: tion to just making 'the f:: ndings requ:l red by the

four-part test.
¡viR HF.RR1NG Tba difference :i s in our

23

24

25
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1 P'cov1.sion 4 thei:e it says "in O'Yder to seal recor.ds 1 t.he

2 court shal J make spec; fj c f; nd:Lngs de:monstrat:l ng that a

3 compelling need has been shown" And he adds the lançp.lage

.4 and the reasons for such findings. We thought that waft t.aken

5 care of in the next Subdivision 5 which has the sealing

6 order, and the sealing order says 1 in part 1 the sea)
7 pi:ovis.lon says there that the order wou"ld have to include

8 specific find:ings, the conclus:loDs of Jawy the thrie period,

9 et cetera. And if you have to have in the ot'der the specific

i 0 fj nding's and concJ usi ons of Jaw, J don' t know how you eo'l) d

ll do that without having the reasons stated. And we just

12 thougbt j t was redundant w:i t.h 5, J th:i nk 1 j s why that :i s not
13 in there

:i 4. And then Tom has two provisions deaLi n9 Vi) t.h

15 appeal, one of them stating essential that if the court

:16 doesn t make the fj ndings, the spec) fj c findings, that w::JJ
17 always be revei:sible err.or. And that is just kind of 1 I

guess, a judgment call as to whether you want. to leave

19 whethei: YOll want to tie the hands of the app~llate cou-r't 1.

20 that or not And I think that :is the difference on that.
21 lvIR MORRIS: And, Tom 1 w'hy do you say that is

22 important?

23 ¡'ilL IIEATJ1F.R.BURY: It j s :i mportant for
24 trial coui:ts to get in the habi.t l'1ith tlYis r.ule of
25 articuJat:ing the findings and the reasons for the f:ind:ings.
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1 I think, otherwise, you would see a lot of harmless error

2 cases. 1 think :i tis important for proceduraJand

3 substantive reasonsN

.4 l-fR ~ BERR1NG: Yes, and 1 guess the v:i ew of the

5 alternative was that the rule is fairly clear and fairly
6 mandatory in it.s J anguage, and :i f thE' trj aJ conrt d:i dn' t, the

7 appellate cour.t would have tohava a pr.etty good reason not

8 to find t.hat was revers) bJ E' error ~ :ß1.3t 1 can see your s:i de

9 01: it.
10 You al so have J anguage that t.he t:r:i aJ CO\lT't' s
11 failure to comply wi. th the notice ot' heax'i.ng r.equirements

12 shall render any sealing order void ana no force and effect,

13 and that is basically the same issue. The r.ule is mandatory 1

14 the J anguage is mandatory . Po you need to go on and add that

15 additional language saying it is void if they don' tdo it?
16 MR. I,RATHF:RllURY :r think you do because :it :is
17 void i not just voidable.
18 l'ÏlL HF:RRJNG: And then the last po:int J th:ink
19 you had was about the withdrawal of i:eco-cds, and there i.s a

20 provision in -- he has an extra Prov) s:i on F: that says "No

:n cour.t 'tecord shall be wi thd-rawn "f.t'om the pub 1 i.r; f.i e')cept

22 as express) y permi tted by spec), fj c st.atute or rule." Ànd:r
23 am not sure why that is not in ours. t think som~body had

24 the v:ie~f that you couldn' t do j t anYl\1ay. But1' don't know

25 that it shouldn't be explicit.
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,i. I think thos~ ar.e main issues that Tom want:s to

2 address and speak to. We can e:i ther do t.hose or T can go on

3 into the other -- draw the issues on discovery

lvl0RRTS: Why don' t we dothesa. And my

5 sense is whi we are on this t:opic or these new se-ries of

6 topics r let t s move through them and then go to the next

7 problem.

8 MRa HERRING; Okay, that is fine The :i ssue

9 is we want to Kind o-E hold back then our discove-ry and

:10 settlement and trade secrets, :real iz:i ng the tradl? sl?crets,

11 whether you put it in 01lr. out, has somf..l impact, perhaps, on
:i 2 how you dad de some of these other issues.

MR. TlflATHERßURY: I want to niake clear.' for13

:14 everybody that trade secrets we tbink wouJd be covered :in our

15 rule. It is not a question of either or.

16 MR. HF.RRING: Wel J 1 yes.

17 MR Tll;ATHRRßtJRY: It is just not speci -E. ad .

:i a ¡VIR 1.¡10RRJS: 'Te) J us. then how you th;i nk t:¡"'ade

19 secrets would be handled under the T.Jocke l?tlr.nell dra'ct

20 here 1 C.
21 MR. LRATHER~URY: Well 1 a trade secret would

22 be a specific interest which is substantial enough to

23 override the presumption of open court Tl?cords :1 f A, f! 1 C

24 0 were met. So trades secrets 1 p'Y'Î_vacy right, all sorts of

25 protecti bJ e int.erests that bave been recogn5 zl?d are subsumed
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1

2

3

4

our definition of compelling need where we say specific
interest.

5

MR. HF.RRTNG: Why don't, however anybody wants

to do it,we can go back and talk maybe about the clear and

convincj ng if anybody wants to tal k about that. Shoul d t.ne

standard, assuming thatyou-a1.1 deci.de to adopt sorne r.ule

that remotely resembles this, shoul d the st.andard fOT SfJow:i ng

those four 'êactot'sas compe1.l ing need be preponderance of

ev:i danca or by clear and convi ncd ng av:i dance. And aga:l n 1 the

main objectors to clear and convincing evidence we'r.e

trade secret J awye:rs who said w.e don't. ever have to show

that, we can't show it right away r and that is too much of a

burden and, in fact, argued that :i t would be unconst:i t.utionaJ

because you will take away from us by yourru1.e O1ir right to
protect our property j nterest

CHAIRMAN SOUf..F.S: can take that in two

steps. First of all, should we have a standard art:i cu) at.iFd

in the rule at all, and then if we are going to have one,

preponderance of the evidence or cJiFajA and conv:1ncìng or at

have you.

15 there anyone who :feeJ s that t.here shonJ d be no.

standard articulated here?

MR SPIVF.Y: That:is a good start:ing point.

Let; s talk about this
¡vIR flRA1\¡SON: l.et me ask this ¡'flaybe we couJ d
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1 put this in per~pe(';ti.ve and get a f.eel f.or. the Comnii 1: 1

2 for one, wonJ d vote to substi t.ute the J.ocke PurneJ J proposaJ

3 for. the joint co-chair proposal in toto. and you might get

4 enough votes j 1) the begirmj ng that. we conJ d safe) y pu) J hacìr

5 some time that we were going to use that we could use in some

6 areas j f there is a major:l t.y of \l-otes .foi" that proposaJ .

7 So I would move that if. it W'ou l.d be appropria t:e at

8 this tj me, perhaps as a time-sav:i ng met.hod.

9 l~íR ~ MORR 1: S Are you talking about to work of.f.

10 of?

11

12

MR ø ~RANSON: Yes.

MR. l-iORRIS: ßecanse weare going to have$ome

j 3 more work to do, Frank,

14 foïR. ~RANSON: 1 understemd we have got to

j 5 with settlements 1 we bave got to deaJ wi to trade secrets and

16 those other areas, but 1: move we use the tiocke Pur.nell

;7 proposal as the base as opposed to the co-chaj rs. proposaJ"

18 MR. MORRIS: I second that.

19 CHAIRMAN SOU1,F.S: Okay 1 that has been moved

20 and seconded. Any discussion.

2:1 JUSTICE HF.CHT: Seconded by the co-cha) r?

22 'LIiIR. MORRIS: Wè both gave each other. the right

23 to cratqfj sh
24 i:1R HERRING I think we hoth d:i d crawfj sh on

25 a lot of it. I don' t think i.t makes a ~'lhole lot of
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difference, thi~ discussion, because 1: think we are going to

have t.o come back and confront aJ J of these issues anyway r

butT¡le are still going to have to talk about the burden of

proof" whether you want oJ eaT and convinoi ng or t\1hether you

want by a. preponde'Yance of theevi.dence.

:tlR. ÐRANS01íi: l'4ould you be acceptable to that,

Chuck 1 then. if we just substituted the ¡..ocke

base?

1. as the

MR. HF:RRJNG: For di scussion piirpo.ses t j t

doesn't make any difterence 'becaucRe they are awtul close,

ßut J thi nk we st:i J J need to address and at :i east vota or not.
vote on the individual provicRions. The'Ye ar~~a tewchanges I

would make in the ¡.ocke Pu:rneJ) just as a matter of

consistency, but I 'Yeal1y don' t care which one we have tor

discussio.n purposes I don't think :i t makes any diff€!:rence,

JUST1:CF; PRF;PT..F.S: Could task 'f.efty why

signed of.f on a proposal he is willing to withdraw.

!vR. i'10RRTS Chuck and I had the sp.eci tic

understanding we ¡,:ranted to put Bometh:ing out before the

Commi t tee but that we could then -- we a'Ye not in concrete on

any of :i t 1 and J th:i n)r aftar hear:i:ng th:i s t:h; s morn) ng th

there will be fewe'Y Changes inade in liocke Pur.nell than the'ce

will in the co-chair draft, and itVliJ) simplify what we are

trying to do. That is l11Y whole reason in doing it because we

are going' to get to the same pJ ace probabJ y anyway 1 but :r
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think Frank may be right that that will get us there wi_ thout

as many amendments.

l'IR HF:RRING: 1 don't have any pY'obJ em th

that. The idea iof the co-cha"Ìi:'s dr.aft was that we tOIOJ(

Dav) d Perry' s draft and Dav:i d CbamberJ ain 's drclft and the

Locke Purnell draft and tr.ied to put them all tQgether. and

get as much concensus as we could and dea) wi th some .f."f those

issues we are going to have to deal with anyway tQ gQ back to

that draft ø

CHAIRMAN SOUI..F.S: Anymore dj scussj on on

whether we start with the Locke Pur.nell dr.aft? How many in

favor of starting with 1Jocke Purnell draft? Hold your hands

UP, please. Okay, those oPPlOsed? Oka:y-. fiat me -- I bett:er.

count, j think I thj nk j, t is for the l,ocke Pur-nel J draft.,
but let me just see them again. 'lhQse tQ star.t with the

Locke PurneJ) draft p) ease show your hands. That j sTab C.

One, two, three, four, five, six, seven, eight, nine, 10.

19 draft. One, two, three, flOur, five, six, seven, eight, nine.

Okay 1 tbose WJJO want to start. th the Comin:i tt.ee

20

21

22

23

24-

25

Okay How many didn It vote?

Okay, we) 1, we wj IJ start. wi th :r guess 1 we wi J 1

start ~d th I..ocke Purnel J draft That:i s :i 0 to nj ne

JUSTi:CE Following in the fine

tradi tj on of the court j tseJ f *

CHAIRl.LAN sourJES: It is almost a f.i ve/tour
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1. ratio, isn't it. Okay, we Ci-restarting with the materials

2 bani nd Yj'ab C. .1md tha book t j f YOt: have the book, and :i f

3 not, I think that that was also passed out. Right?

-4 . HERRIN(4 It is J aba) ed ç on the bot.tom

5 the little handout that we sent out~

6 CHAIRMAN S0UL.:¡S: Sent by 1iocke PurneJ J

7 12/26/89, 4:12 p.m. Draft 12/26/89~ i:s that it, Tom?

8 DAVIS: Yes.
9 CHAIRIvIAN SQUl.RS: Okay, starting w.tth that

10 question 1 :is cJ ear and convi nc:i ng the proper standard.

F'ixst -- i: guess fi.'çst should we have a standai:d artic111at:ed.

J 2 How many fee) t.hat we shoul d have a st.a.ndard arti cu) ated?

13 MRw SPi:V~Y: i: didn't vote because!
J 4 haven t -- 1 have got -- 1 think we ought t.o d:i SCUBa :rst of

15 all whether we want either of theSE; p'Yograms. I have got

16 some real serious concern .about that"
1'7 CHAtRMAi~ SOUiÆ:S Well, T think we a1:e --

18 Broadus. that is gojng-- 1 think that is 901ng to put a lot
19 of baggage on the time.

20 MR. HRRRING~ I think it :is a legitimate
21 question You ki1.ow 1 we spent a long time 1 i.stening toa lot
22 of different v:i ewsand the: Code :is cJ ear we have got. to do

23 something axid, 1:eal our goal that would my goal

24 is just to get someth:Lng before you so ymi conJ d: start.

25 'wo'tld.ng wi. th i. t and if. you want to --
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1 MR MORRIS: The l:.egislatiire directed the

2 Supreme Court

3 . HF..RR13\lG: Yes ¡ the i.eg;ì 5J a tu:re dj )"ected

4 the Supreme Court in that Section 32.010 on Page 792 of the

5 mater; al 5 1 j t is saJ d'''J'ne Supreme Court sbaJ J adopt. nil es

6 establishing guidelines fo'Y courts tOU$e in detet'minin.g

'7 ~~hethe:r:l n the inter-est of just:! ce the records j n a ci v:i J

8 case 1 inclliding set t lements ,should be sealed. II ThG: Supreme

9 Court

10 CHAJ::ilAN SOUl,ES That j s why Senator G) asgow

11 sent Marty over here today to be sure we do our job.

12 Okay, let' s get on with it. Wa hava got to do this

13 and .so let' s go on with it. How many justasa test
14 MR. i-:ORRJS: May 1 make a statement?

15 CHAIRMAN SOULES: Yes, sit'.
i~lR. MORRIS: Whan Chuck and J d:i our

17 discussions, it doesn't matter which dra'f.t you are on, 't Inean
1.8 1 think L t :is very 1 very strongJ y il1e need to tel J these t.:ri aJ
19 courts oll.taround the state whethe.cor not the bUY.dan on the

20 litigant is preponderance of the evidence or cJl?ar and

21 convincing"
22 CHAIRM~l SOULES ~ J thi nk a strong vote j s

23 going to sustain that.
24 ~ 1'l0RR:rS: No :matter how we go. r mean J am

25 not taking a position which ons ri.ght now 1: think that .U:
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1 Supr.eme Court i~ going to come dO\im to nl1e, we mU.st set

7. a burden of proof.

3 CHAIRMAN SOUl,ES: How many agree? Show by

4: hands All ri.ght, you won that without oppositi.on. All
5 right, whioh is it, clear and convi.ncing or pj"eponderance of

6 the evidenoe? I guess who wants to sp.eak to that?

7 1.iR. nORSAJ\lRØ Does cJ ear and convj nc:ng mean

8 that you have to establish a particular f.act by showing that

9 it j s highly probable rather than just probabJ e? 1s that the

10 di tterence betwt'enpreponderanct' and clt'ar and convincing? T.

l:l th:i nkthat j s the dj fference.

12 ì.jR. HF.RR1NG-: Tom:is st.:iJJ here. \ihy don't
13 you speak to that? That j s your language.

14 MR. IJF.A'l"'HF.RßURY: t can't remember the e-Xè\ct

15

16

17

18

19

20

2t

2.2

23

24

25

defini tion 1t started as a ment.aJ heal th case

J'USiriCF. PERPI..F;S It is a sti:ong bf.li.f.f: in
the --

MR. nORSAilfEO: 1 am opposed to j t. for that

i:eason because that is what it is

MR. O'QUINN What? You are opposed for what

reason?

lviR. nORSAN1J:O: 'J am opposed to having the

bU'Yden on somebody to show that the existence or. nonexisten("~e

of something is h; ghly probable rather than just probabJ e

because I don't know whether it ends up being pa'lti.culai:ly
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1 meaning'Eul on one hand, a.iid on the other hand, i.t is
2 something that is so at variance WJ th our st:andard procedures

3 that it is proced\:;t:ral1y difficu.lt to handle it

4 CHAIRMAN SOUL~S: Rusty,

5 MR. McMAINS: 1, in addition, the --
6 cJ ear and convi DC; ng has mat.eriaJ:i :ted j n t.he Jaw before 1 yo!.)

'7 are dealing with a speci. fic thing. This attempts to put the

8 buy'den on aJ 1 of the factors and an kinds of th:i ngs ieach of

9 them having to beestabl ished by clear and convincing as

10 opposed -- which really be:i ng done j sa wei gh:i n9 process
."

11 anyway. And it doesn f t even put clear and convincing on the
12 weighing factor, which is really, 1 think, what he was tryjng
13 to a.ccompl ish, but it actually puts it on proofot element:s,

15 laltT that requires each of the elements at that level. ,,t is

which j s 1. don't think that there real J y:: s any aspect. of ou)"'

16 the u1 tima'te j ssue that you are tal king about must be cJ ear

11 and convincing. And that bothers me in ter.ms of multiplying
18 the burden manyfold

19 Secondly 1 the court has he) d prev; ousJ y that. cJ ear
20 and convincing is merely a legal species of. .f.actual
21 suff:i ciency comp) a:ints anyway wi th regards to when you are

22 talking about at an appellate level.
23 :¡iR. SPJVRY: If you don i t have clear and

24 co:miincing 1 how at"e you ever going to have reversible errot"

25 . ?J.n every case. you .511 just put that cJ ear and
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1 convincing in there 1 I gua~antee you we will reverse every

2 case.

3 . DORSANF.O: 1, that is a point
4, SP"(V'j~Y: Isn't that~ight?

5 ¡VIR McMAINS:: Who knows? Now, t.he other', from

6 a procedural standpoint ~

'ì MR. 0 QUrNN: Ðroadus~ Rusty doesn t want to

8 take a position until he sees who hi~es him.

9 MR McMAINS: It depends on who has got the

10 money.

:i :i
"-

0' QUINN: Pardon me 1 1.ukE! 1 J shou) dn' t

12 have interrupted. I c.ou1.dn't restrain myself.

13 CHAJRl'.AN S0111.;;5: AJ J r;i ght. , other d:i scuss:i on?

14 John O'Quinn.
"

15 . O' QUINN: Okay, r g'lH?SS my concern :i S just

16 kind of" a f.undamental one. 1: don't get involved i.n t.he::e
17 v'ery much, but J just think the preponderance of the ev:i dence

18 rule works, and it seems like to me just reading this, 1: am

19 also ,impressed by the apparent argument of trade secrets

20 tliere is that somehow it seems like they are put in the

21 procedural backwards, :it :is unfair to them. 1 haven a t heard

22 a solution to that problem yet. While I have not got any

23 persona) interest in the outcome of that because J don't

24 handle those kind of. cases, they seem to make a legitimate
25 point to me,
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1 Second 11, the guy trying to get an o~de~ sees me 1

2 has to jump through about. 14 dj fferant hoops here 1t j s

3 really hard to get one. 'Everything has to outweigh

4 everyth:ìng else and then you stack on top of that that he

5 has got to do it a clear and convincing manne~ And iiiaybe

6 this j s more of a viscera) react; on than a J Og5 ca:i react.: on"

7 OCt seems like to me you are just building a wa 11 this guy

8 can' t get over very often. And:i s t.hat. good pub) j c poJ:i cy?

9 Is that what we want here? Are we making it too tough to get

10 one and we are wri t:ing thi S ruJ e such that :i t :i s t.eJJ:i ng
-,

11 trial judges you shouldn't give one 01: those things ever

12 aJ most. And maybe that is what we want 1 maybe that. :i s what

13 the law should be. 1: don § t practice in there. 1: don' t
J ~ understand j t.
15 MR. IJF.ATHF.RBURY: Tbat j s the Jaw",

16 l.IR. 0' QUHli\: 1: am just telling you the way I

17 read th:isth:i ng 1 j f J were a trj aJ judge J oold ng f4t. th:i s

18 rule, 1: would say it is going to be real tough for anybody to

19 get a seaJ ing order. He j s go:h:ig to have to do a Jot. -- h:is

20 burden of. p'Yoof sounds to me almost 1 ikea ~t'irninal. ~asp,.

21 Everyt.hi ng has t.o out.weigh øverythj ng and has to be done :i n a

22 cleat' and convi.ncing manner 6

23 CHA1RMAN SOU¡.F:S: John Co)) j ns.

24 IvlR. COi~T~i:NS: Under the cu~rent 'Yule,

25 J66fbH5) on protective orders, resu:lts of d:iscovery caD be
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1 sealp.dno't'Ï only 'co-i good cause shown. That the standard

2 t.hat .exi sts now. And:i t seems to me :i f we don't have CJ ear

and convincing in there, thlin weare eliminating good cause

requirement 1 in essence, and sa1':ing you can just come in and

by p-ieponde-iance of the evidence overcome publ ic f s right

to know what is a court fi 1e. And ife are protect) ng a

heightened public intere,st, it seems to me, and 1: think that

that is the necess:i ty for the clear and conv; ncing stani:-lard

here. I don't think we ought to have just mere

prepondl:rance, That is my own opinion
"

eRA IRMAW SQUTiRS Frank Branson.

MR ÐRANSON: W01:i) d it be app:ropr:i ate for the

trade secret lawyers now to add the except ion f.o-t the t't"ade

14 secret lawye:rs on clear and convinci )1g1

15 CHA1:RMAN SOUTii1;S: I don't l"no'tl. '-l'hat is a
16 very comp) icated quest.ion

17 l'fR .8 RANSON: Fa rdon?

18 cHAIRI'1A:N SOUJ..F.S: 'J1hat question has a Jot

19 of -- that is a very complex question.

20 MR. ~RANSON: We) 1, J understood Chuck to say

21 earliar the major problem with using clear and convincing in

22

23

24

25

the j ni tial paragraph were the trade secret problems. Now,

I see trade secrets misused in attempts to get sealing order.s

011 a regular basis where anything that the manufacturer

doesn ¡ t like in a pr.oduct is a trade secret And so I don't
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1 have any problem putting it in clear and convincing, I do

2. think if we are going to treat the trade sec)~at.s speci fj caJ J y
3as you all do in your draft, we need to put a definition of
4 what a trade secret wou) d be so tbat we couJ d cut out --

5 MR. HERRING: WelL. , you 1:'aised two or th1:ee

6 poi nts there. The trade secrets come in two contexts in

7 the stuff we saw before the Committee. One the pr.oducts

8 case ~ You sue somebody 1 you want thei r engj neer:! ng draw' ngs i

9 and they say "t1:ade secret," and itend..s being

10 confidential and sealed.
"-

1.1 'J'ne other :î s where trade secy'et )conns a basi s for

12 an affirmative claim for reJjef and it i,s reaJJy a t.rade
13 sec'tets case and somebody is try'ing to protect it. We do

have a versi on that 1 don' t even want to take out because j t
15 is so cumbersome that tries to identify that catagory of

16 cases and tre.at it completel y different) y, ancl we can do

17 that. And that is a way to handle the intellectual prope-t'ty

:18 lawyers.

19 If you w:iJ J J ook 1 if you stiJ I have your not.ebooJ-r 1

20 if you will look under Tab I you will see some ver.y

21 bocipherous objecti ons by :intellectuaJ p)"opert.:!i" bar who I

22 promise you wi U. jU$t come out of their. seats if we have
23 clear and convi ncing for trade secrets. They th:l nk ) t :i s
24 uuconstitut-tona1. because we have got right now lJ.nder. the

25 to prot.ect j t and we can do j t trj aJ on meri ts but we can t.
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1 do it --
2

3

CHA1RMAN SOUJ,~S: l,et me t.ry and hand) e , t.

this way: we decide preponderance o'f the evidence is the

4 r:i ght test 1 we don't have to deaJ w, th the quest:l on t.h&t. you

5 raî.sed" So l.et'sgo ahead and maybe -first get to that point

6 whether the concensus :is prepond~rance of the av:i dence or
7 clear and convincing.

8 Any further discuss) on on those standards?

9 have anything else tt) say about that? Okay, how many feel

) 0 that clear and convincing is tbe proper standard? AI) r: ght f
,

11 that is one, two, three 1 foui:, five, six, seven. "fiat me

:i 2 count them again. r saw hands go up again 151 your hand up,

13 t.efty? One, two, three, four, five, six, seven,
14 Those who feel a preponderance of the dance j 51

15 the proper standard show by hands. please. One f two, three 1

16 four, five, ,six" S€fVen¡t e:ight, nine, :l0, :i:i 1 :12. Okay,

17 preponderance of the evidence 1. be the standard. What is

:i 8 the next question, next object; on?
19 lV1lL .. Then you are in (a) (1) ta) down

20 th~re 1 tJie wording on mere sens:i t:i v:i t.j", embarrassment 1 or

21 desi~e to conceal details of tigation. Isn't that

22 where we are now?

~3 HERR)~NG: We can go there if you want,

24 ',lhat is fine. I don t think there is any prob-tei'l -really with

25 taking that out, j s there 1 though maybe Frank bad a dj fferent
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vi.ew on it.

M1L J3RANSQN* Yes ~ J have a probJ em. l"lost. of

the tiiue when I see records attempting to be sealed, I

understand right, the Locke Purnell proposa:1 :i n that regani

is, i.n fact r the law now. And most of th(7 timeS, thøse are

the only :reasons that J see proposed t.o the court. t.o sea)

records. So if the law is they shouldn't be sealed for those

reasons, then I thi nk it is time we to) d tJ1e tri COUJ"ts.

1\fR. HERRING: t don J t think l.t makes a whole

lot of difference bavi ng that. J anguage :i n or out.

reasons that we arti.culated to have 'i.t out we'te the f.ami

law bar ~qho sai d those are eJ ements t.hat we do coniid der You

still, if you show mere sensi.tivi ty 0': emba'trassment:, you

don' t get a seal ing order. You have got t.o meet aJ)' four

prongs, and t don' t think it is important, probably ione way

or the other, and j t.hink that was Tom l s feel:l ng as we) J 'when

he put it in. ! just don't think that is a bi.g one.

¡viR. BRAj\iSON: Could we sol ve the:i r probJ em

putting sensitivity alone or embarassment alone?

MR. HF:RRJNG: r think we say that k Mere

sensitivi.ty. embarrassment or desire to conceal the details

is not in and of j tsel f a compel J iog need. So r think that
is done.

MR. ~RANSON: UnJess there js some compeJJing

argument for talting it out, when you put that in, you
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2

3

4

solve a lot of problems the courts are dealing 1 at least the

cases j am down arguing agEÔ nst seal:i ng o:rdE'rs.

CHA t Rl'l AN SOUl,¡:S: noes anyone want to advocate

the mrdssion of tbE' wordsafteT the serrdcoJon :in Ca) 0) Ca)?

rignt, it is unanimous then that stay in.5

,:lUSr.:rCF: PF,F.Pl.F:S What protect.5 t.he chi) d

abuse victÜn if that language --

¡VIR. BRANSON: 1t says that. that standing aJo.ne

is not a reason.

JUSTICE PF:EPI.F.S: What is the barm to him

other than embarrassment, et cetera?

MR. ¡,OW: Physical, e:motjonaJ harm, not just

embarassment.

l'ÏR. SPIVEY:

MR. 'BRANSON:

Damage to. reputati on.

Damage to the person of that:

16 individual which j 51 more than mere emba.r:rassment.

17 lvIR. HF,RR.tNG: Well, the ta:mi law board also
J8 looked at -- and J don't say you ought to do j t. or not. do
19 it -- would also look at the divorce cases where you have the

2.0 right of privacy, they would cJaim, :impl:icated with :respect

21 to their financial dealings that come out in the cout'se of

22 the case and they 1 I guess 1 so.met:i mes sea) tha t. And they

23 would say that is all that is is t'eally embar-iassment and

24 senf¡d t:i vi ty on our part. You know" yo.u get j nto. 1 guess"

25 semanti.c arguments o'f. whether it is bad ot' whether it is the
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1 ri.ght o.e pri vaey. This ve1:sion has delet:ed the t'i.ght of.
privacy protect:i on, so we w:U 1 have to address that.

MR. BRANSON: Chuck, a1:en' t you saying that

embarrassment can be enough :i f j tis coup) ed w:i th tb), (c)

and (d) anyw'ay?

~iR . HERRING; No.

CriAIRlYíAN SOULSS: 1: don i t llnde~stand the

sensitivity, that word being used. Sensjt:iv:ity to i;fhat? :r
mean i.sn' t that really what we are all talking about

SEH'lsj tivi ty to trade secrets 1 se:i1Edt:i vi ty to cnD d abuse,

Can't we say -- 1: guess where 1. am gf'Jtti.ng at i.s a sliggestÜn'1

that we con~d der dropp:ing the word sans; t:l VJ ty and say "mere

emba"Crassment or desi1:e to conceaL. the detai.ls of. li.ti.gati.on"

j s not enough" But sensJ t:i vi ty to a propJ em tbat rceQ,u:i res

protection is what this is all about, and 1: think sensi tbri ty
is a bad word to have.

MR. T1l\¡PAl.J.J Mare des; re to conceaJ :i 51 not

enough ..

25

CHAIRMAN SOUI,F.S ~ Pardon?

¡VIR 'lINlJALL: Met'e desire to conceal the

details of litigation :is not enougb, but there couJd

certainly be a ~eason that you WQiild not want to be

embarrassed in divorce work :r mean peopJ es! tax returns; are
in the file, any instances of spousal fighting.

IvI. RRANSON: l.et- me ask thjs: CouJd we
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1 handle the problem if we said "exc.ept in matters Ü1'vobri.ng

in juvenile court.s or domest:i c reJ at:i ons matt.ers" and

add that?
2

¡ViR. SPIVF:V: ''J'hat:is not enough you

have civi.l rape cases of a lot of areas where yo.u do have

embarrassment 1 t:it rises t.o the point that j t ought to be

protected.

:18

MR. BRANSON: What:i f you sa:i d domest:i c

relation matter.s, juveni.lematters or sF.fxual -- allegations

of sexuaJ mi sconduct

CHAIRl-JAli SOUJ,F.S: 'Prank l j t runs on and on

If we dj d that a lot of these publ:i c hearings then

somebody COll1eS up with another. one and somebody comes up wi th

another one and sooner or J a tel" aJ 1 you hav's got :i s a genera;

rule that has got so many patches on it that it really

doesn't speak very weD any J onger. rsn' t that what CcUí'e up

in the hearings, Ti€n:ty? OVal: thl:ee days you just couldn't

make an exceptj on. Once lWU start.ed mak:i ng excE'!pt:i ons,

were19

20

21

22

lIîR MORRIS: That j s wby we d:i dn' t put j n t.hat

other dra f. t .

¡V1R~ BRANSON I,eave it :in and just th;;,¡'f. :is the

23 way to go.
24 CHAIRMAN SOUiES: Anyone have anyth:l ng eJ se to

25 say about those words umere sens'i. t 1. vi ty, embar'tassment, or
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1 dasir.e to conceal details 0.(' liti.gation -¡.s not .!l.n and of.

2. J tseJ f a compe)) j ng need"? John 0 i Qid nn.

3 MR. O'QUINN: Thi.¡: may bamm:e of aquesti.on

4 than a comment. I sounds to m$ ) ike what J am hearing --:r
5 kind of dir.ect this towar.ds lawyers like Har.r.y Tindall. This

6 extra sentence that has been put j n th:i s one v'ersus the dra:ft.

7 that our subcommittee came up with runs the t'iskot

8 prevent; ng needed sea), ng orders in :fami J y Jaw cases, and j:f

9 that is so, I think we ought to be sensi.tive to that problem

10 And J want to vote aged nst that sentence j f that j s true.
11 What do you say, Harry?

:I 2. H:R. TTNDAl.I.: There wi J) be many, many t.j ynes

13 members of this '100111, this Commit: tee , will b~ thron.g'h a

:i 4 pa:Î nful dj vorce and want thei r records sea) ed. You are not
15 hurting the public by sealing those t'ecbrds. 'rhet'e i.s no
16 compeJ1ing reason. But:if you p.ut tJ'iat :in there and say,

17 "J'udge, it is very embat'rassing to niy client to have all
18 these pubJ ic records open foi~, inspec!tj on," J wouJd urge us t.o

19 take it out ~nd go with Lefty' S draft on that issue.

20 l"1R. lYIORRJS: J 1 let me speak to t.hat t
21 Frank w You know, I joined with you on going th this fJocke
22. PurnelJ th:i ng whi J e ago because 1 rea)) y, maybe wrong) y,

23 thought it was going to save us some time today. ßut 1: think

24 that:in the :interest of fam:iJyJaw and J:itt)e kids and thjngs

25 of that natut'e, this wording should be taken out. 'lhe judges
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1 can then balance what they want to

2 MR~ rlRANSON: ¡,efty, 'Ifi1'eJJ 1 here j s what

3 bothers me . It also emba'lrassing to Ford i'10tor Company

4. that they produced a damgererous gas tank, J!.nd j t :i fi very

5 sensitive to them. And merely because it emha;:rasses them

6 and:is sens:lt:lve to them doesn't mean that that shouJd be

7 sealed or that anything dealing with that case should be

S seal ed. F.veryone j n the room :i s sens; tj ve t.o t.he f am:i y

5) lawyers' problem aut why not exclude t:hem and juveni lea
10 J swyers from that and Jet. everyone eJse prove what are
11 requir.ed to under the i:emainder 'of the Act before they can

12 have something sealed?

13 MORRJS: We) J 1 Jet me make pJ that my
14 intent in removing that word wouJ d not be for some

sensitivity that is not a personal sensitivity

16 liIR BRANSON J h.ear t.ime after t:ime
11 manufacturers and people who are r.ep'lesenting physicians in

18 m.edical negJjgence suits attempt:ing to get orders seaJed
19 merely because what has come out in discovery is sensitive or
20 embarrassment in the manner in which t.hey Jd J J ,:i njured or
21 maimed the victim. And! don't think that should be
7.2. appropriate. Jf that is t.he on) y reason t.hey are asking t.o

23 have it sealed, t think the court needs to be told that is
24 inadequate.
25 C:RAJRI"l).N SOU1.F.S: Fhiddy ¡.ow
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t i'4R. I¡Oi~: One other area t have had pr.obl~mi"

2 :i n, 1 have haem j n some Jew pertnersb:i ps that _.. and maybe :r

3 (';an do some tricky thingi" there 'which 1: doil.' t think would

.4 serve 1 you Imow 1 where tha part:i es have maybe done somet.hii

5 that would be more than e1l1ba'tr.assment, contri.J:mtions and

6 things like that J just have persona) j ngs about j t. :r
7 don't know that they ought to ba p'totec aut having

8 involved in them, j t. could get :real personal ~ J could see (:1
9 lot of those things

10 CHAI~~AN SOULF.S: Steve McConn) co.

11

12

13

14

i 6

17

18

19

20

21

22

23

24

25

. rU":RRING: If propose t.he change be) ow

in that 'Yule, it probably should say something 1. iJ~e
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"inforniation c:oncerning matters det-rimental."

MR O'Q,UINN: That wouJd heJp improve that

. SF ARKS (SAN Al\JGELO); In other words tit

we have got some good advantageous :informat:ion from the

publ ic, we hide that trom them.

l"lR" HF:RRlNG: sure can' t hi de t.he ot.her.

SOUIJES; li1ell t lets .,.- okay, a:r.e we

ready to vote :in or out on th:i 51 J anguage? OJHlY? those who

feel that this last material atter the semicolon in (1.) (a)

shou Id be j n 1 pJ ease ra:i se your hands. One., two, three,

four, five, six, seven~ Out? How man~t feel it shOl:td

out? One? two, thr.e, fOUT, f:iv., six, seven, eigbt, nine,
10, 11, 12. 12 to seven. It is out.

Okay 1 Jet's go now to (d) What:if you :inaerted

after information "concerning matters related to public

heaJ th or safety" j nstead of detr:i menta) .

. O'QUIl\N: That is batte'!.
l.lR. RDGÀR: Repea t th a t 1 pI ease.

CHAIRMAN SOULES; All right, in (d) it would

say j, sea) ing \iV:i

-- insert this

not restT:i ct pubJ:i c access to informat:i on"

"concerning matters relatedU and strike

detrimental so it would read "concarnjng matters reJ atad to

publ1.c health 0'1 safety or to the admi.ni,stration of publi..c

office or the operatj on of government 0 "

¡.vIR. MclvtAtNS Well, ai:'guably, t suppose, any
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1 p-roducts case would be relatad, wouldn't it?

2 S0t11,F:S: Cou) d be.

3 MR . SPARKS: (Eli PASO): .Any medical

.4 mal practice.

5 CHAIRMAN SOUJ..:FS: AJJ r:i gbt.

6 MR. HERR i:NG And that was the Toaason Why

7 before they had t.ne detri menta) and they -- tJie propose) th:ls
~

8 morning to include detriinental relai::i.ve to administ-cation of

9 pubJ:i c office. And it is just a question of wh:i eh you go

10 on that
:i 1 CRAIRMAN SO'(.n~F.S: Bow many fee) -- I guess I

12 am going to say one i.a neutral. i:t it is r.elated to pubiic
13 safety,:it is neutral or detrimental.

14 MR. ßRANSON: Say related to or. detr.imenal.

15 Wbat is wrong with maldng :it both?

16 MR O'QUi:NN: It is awkwa-rd. It is contusing.

17 CHA JRMAN SOU; ,RS non i t need :i t. It.:i s

18 redundant

19 Okay 1 how many think only det:dmE'ntaJ jnfoT-mat.:i:m

20 should be restr.icted 'f"Yom sealing and how many think should

21 be just any infor:mati on, okay? ijowmany detri mentaJ onJ

22 MR. O'QUINN: That the in'fo-rmation in and of

23 the has to be detriinentaJ?
24 MR. HERRING: You mean :lnfoTination concerning

25 matters--
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1 CHAIRMAN SOtJTJ'RS :'l'he way it is r'1.ght know i.s

2 what we are voting for Those j n favor of (d) the j t :i IS

.3 written right now

4

5

MR~ H~RRJNG: No, wbat we taJ about. was

in'f.orniati.on concerning matters that are det-rimental. you

6 .are g.oing t.o do detrimentaJ ,1 think John 's PO) nt :l s .,
J

7 taken* It w.ould have to be phrased like that

8 The f:i rst aJ ternatj ve would be tehave detr:i nien

9 in the-ie. and the lan.g'uaga would be to i.nf.or.mation concerning

:i 0 matters that are det:dmentaJ *

11 C:HAJRMj.\N SOU1.¡iS: AJ J r:i ght., how many l,f(int j t.

:: 2 lim:i ted t.o that. right thei"'e what Chuck just sa; d? HeJ d your
13

14

hands up, please. One, two, three 1 four, fi va t And how

15 related to pUblic health o-r safety or to the administration
:many th:i nk j t sh.ouJ d j nf.or:mat:i on c.oncerning matters

17 eight, nine, 10, 11, 12, 13. Okay, by a vote .of 13 to six,

j 6 .of pubJ j c office? One 1 two 1 three, four 1 five, si x, seven 1

18 (d) wouJ d read "seaJ ing wi 1) net restr:i ct pubJ:i c access t.o

19 inf.ormation c.oncerning matt:ers related to pubiic health .or

20 safety .or t.o the admin:i st:ration of pub):i C off5 c.e .or the

21 operation .of government "

22 Next objective then in thi s j s what?
23 MR. MORRIS: ~he ne~t thing would be whethe~

24 or not to add w'€ are g.oing to go w:i th'Jom' s j ssues whiJ e

:'5 he is still he-ce so that i, f something comes up he can answer
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1 them

2 CHAJRMAN SO'lH-,RS Was there sometb:i anoil t

3 the balancing tests that he differ.ed with you about?

4 NR. lHsRR:rNG: Maybe we ought to wed t and come

r., back to that later. 1 but th~ ver.sionthat we had had the

6 protectibJe j,nterests spec:i f:i ed 1 identj ng some of those.

7 That was adopting David Perry'.s draft and David Chamberlai.n J s

8 draft in trying to come up wi th the J j st 0)'" some j tems to

9 addr.ess the concerns in the child abuse case and thet'r.ade

1.0 secrets case and then the other consti tut:i ona) right case.

11 CH:AtRi"iAN sour,ES:'ToJl, tell us what you would
12 J ike to have us address next to the j ssue sj nce you are on a
13 short string here travel-wise~

14. l'1R 0 i,F.ATJ1:RRFlURY: 1 rea) J y th:i nk one of the

15 1i10st important things is tempot'ary sealing oi-:'det"s and the

16 appeaJ prov:i sion.
17 CH1HRMAN SOU1,RS: Okay, and the t.emporary

1 a seal i ng, Tom 1 i. f we gave the cOl.rr.t the latitude of. one

39 extra -- 1 understand your concerns about the not:i ce, But

20 just as a matter 0;: timing, if we followed 680 and sai.d

21 j 4 days plus another :i -4 days but no more, and ~qE' amended that.

22 rule back in '84 to say that , specifically, that no lUot"e than

23 one extension may bE' granted un) ess subseiquent. extensdons are

24 unopposed. That, to me, would mean opposed by anyone who is

25 permitted to attend one of these hear; Dgs f not just the
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1 part.ies. 680, of course, is li.mited to the parties. aiit i'r:
2. we had that, j ~ that 1 tj me-wise, sO:ltethj ng that. yotl fee)

3 could be worked th?

.4 l-HL 1.F:ATHER:BURY: J' think jt :Is. i th:ink that

5 the additioi'l of the two-'day dissolution provision 1

6 d:ìssol ution on two days :i s reaJ 11' j mportant to keep :.n there

'7 if. any e~tensions at'egranted. And you nri.ght want to talk

8 about whether you repo~t r.ot:i ce or that sort 01" thing on ;t

9 shortened ti.me frame. ßut one of my majot' cm1.ce-rns was the

10 indefin:i teness of :i t rather than just one exteni:d on and then

11 a subsidia-ry agreement which co'4ti.nues with agr.eement.. aut

12 one extension woul d be preferable to t.he way the co-cha; rs'

13 draft is and it might solve some objections mada by the trial

14 court
JUS')'JCF. nOGGF.'l'T: W'asyour J anguage one

16 extension only.
17

18 680, Judge"

19

CHAIRMAN SOUl,ES Yes, just J:l ke ~.;e have j n

MR . lv10RRI S Since th:i s ; s your draft we are

20 working off on nOl~, what would you make of that paragraph?

21 JUSTJC:¡ DOGGETT: Unless success:i ve ext-ens) ODS

22 are opposed, that is a p~oblem of concern.

23 CHAIRMAN SOUI,F.S: 1 just asked rd mabout t.hat 1

24 and he indicated, of cour.se, the persons who caii ld oppose

25 cou) d be any person ,,'1)0 has an ; nterest ; n the hear; ng,
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including the newspaper or anybody who showed u.p "for that

hearing r but not 1 i mj ted just to partj es Of course, 680 :i s

limited to pa'cties ßut we broaden this nile so that

pubJ:ic 1 in general 1 has stand:i.ng ,. And we nd ght even fU?J'Y

the parties 0'( any othe-r pa-rticipants.

'Would YO'll Jike to have the unopposed aspect of that

"unless further extensions at.'e tmopposed by a party or any

other participant!l?
MR. ¡,EA THF:RßURY That tqouJ d preferable. :r

hear some discus.sion and you might want to ask for other

views about the 10gist:icaJ probl,em of having a :iieadng posted

fo'c a ce-rtain ti.me when nonpart:ies a-re going to attend, and

the parties reaJJ.y might not know who js go::ng :it attend so

they can't give them effective notice, I foresee that as a

real prOblem You have got reporters going from Austin t.o

Dallas or citizens going from Austin to Dallas. '('hey get up
there r the hearing has been postponed and knocked off

14 days and you are adô:Î.ng to citizens' costs of. -- foT. the

.. c..i "conven:ience 0) par\..) es.

JtlS1lrcr: DOGGF.TT: Tb:i s whoJ e t.emporary sea:!:i ng

section was added as a compromise. It was not :i n the

o~iginal Locke Purnell draft to try to meet this.

MR. LEATHF.RRURY: That j 51 right" So 1 guess r

25

am going back. I am not sure that any extension when you

have got pub) ic rights :involved and when there :is no
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1. pr.actical way to gi.ve notice to those member.s ot the pub1..c

who mi ght racai va tha or; g; na) not) ca. An~ axtansi on wouJ d

be ve'YY cl.lmben~ome and burdensome and real i.mact;epts.ble.

CHAlR14AN SOU1,F.S: j don't. have any pos:i t:i on to

advocate on this. t do have some sens;. ti.v';, ty to how -t7e

i.¡ri ting these rules because of bei ng j nvoJ ved :i n the proceSls

i i.ke so many of '.is havetor so long. got judges -- we got
judges down i.n neWi tt County. 'I'hey are not even there aJ J

the time. We get a judge in PeWitt C01mty, a cri.minal judge

one or two weeks a month, a d vi J judge 1 what those cr:i naJ
i~;

judges don't take car.e of and d~spose of if the cr.iminal

docket breaks do'wn and they want to stay around eind hang

around a C:,ouplÆ: of days i:t get:s looked at about once a

mo:ntlL There lfO:n't. ev.enbe a judge in PeWitt County,

probably may not be, in l4 days. Thet'e ar.e just logistical

problems :i n some areas of actual J y hav:i ng a conte$ted hear) iig

on a 1.4-day fuse It is jl1St vi. rtual1y impossiblÆ: thoiit, 1:
mean f really shaking a lot of trees wi th dj st.r;l ct judges to

gat over he"t8 and do this, and that judge 111ay, on that 14th

day f have a crucdal crj minal triaJ underway and he j s the

only judge. So to have no flex in a l4-day fuse 1 1: am not

sure that will work out in the country. And again, we are

wri tingthese ruleR 'for ev.e-ry county i.n rrexas. okay.
MR. SPARKS (SAN ANGF.l.O) CaJ J before you show

up.
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1 CHAIRMAN SOUL~S: The second point is once a

2 case has been set, once a matter has been set., everybody who

3 is going to participate in that hearing has got t.o watch the

4 docket., It can get reset on the judge l s mot:i on or on a

5 party's motion. live with that in every context of the
6 trial practice, and 1 don l t know why we -- 1 meanexpJ a:i n t.o

7 me why -- I realize that the public is being invited more to

8 part:i c:l pate here than maybe ever before, but why accommodat.e

9 them like no one has ever been accommodated before not to

10 bave to keep up wJth the setting and know whether to come or

11 not because t.hat is what -_. that¡ is the way the thing works

:i 2 now. Po we need an except:i on?

13 MR fi i..F:ATH:FR.:BURY: Yes r T guess :i trea) J y :is --
14 the good argument T can think of is that j t j s the pub) j c and
15 they l11ay be- unsophisticated, and that is the whole purpose of
16 thls rule :i.a to open things up and allow ci t.:i zens and thei r
17 representati.ve, the medi.a, to find out more about what goes

18 on at the courthouse. And 1 just foresee a Jot. of J og:i st:i caJ

19 problems and some abuse 1 'Yeally, getting right up t:o a

20 bearing tj me and you see tbere j s soma oppos; tj on to the
:n sealing there from out in the generalpubl i.c, and just

22 getting an ex-tanS'l on or bumping the hear; ng. So that is t.he

23counte'tvei 1 Üig abuse that t see,

24 CHAIRMAN SOiJlJF:S.: firoadus.

25 MR SPIVEY: The repo'tte'ts have a11 the ì.nk
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1. and all the paper anyhow, and if a jltdge abuses him, he is

going see :i t in the newspaper.

loIR. OORSA.NF:O¡; Forget who the pub1 ie rea 111'

2

3

4 is.
¡viR.. SPIVEY: r am not saying t.hat t.he pub):i c

isn't entitled to more consideration perhaps than lawyers 1

but this is a practical real j ty we have to deal wi th. We

can 1 t forecast what a jl,ldge' s problemsa'Ce going to be. As I
pointed out to Sam, yoii know, what :H" r get sick? '1h;s

doesn't provide for. that.

CHAIRl".AN SOU1,ES: \ Tom sS'tYs what :i f she has a

baby.

MR. SPARKS (SAN ANGF:l,O) She better have j t
in 14 days.

MR. S?TVF.Y: We might be gett:ing a J:ittJe bJt

1.6 altruistic to try to remedy all the i.lls 0'( society i::ather.
17 than address; ng very spec; fj c prob) ems that we are mandated,
18 and! llnde"Cstand we"Ce mandated to add-ress. But 1: think we

J 9 ought t.o be a J;, ttJ e .bi t nesi tant. to tak.e on more than meets

20 common sense. 'Chat just doesn't mp.et the common sense test
2:1 to me.

22 CHAIRMAN SOUI~F.S Any othør d:i scuss:i on? AJ J

23 -right. Is the concensus that we stay rigid 14 days? How

24 many say' r:i g:id :14 days? No hands up. How many 14 days pJ us

25 one extension, no more 1 un less they a~e unopposed by the
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parties o~ any participant?

MiL RAGLAND I have a qiestj on about that.

CHAIRMAN SOULES: Okay 1 Tom Ragland.

1l1JL RAGIJANn: skipped O\1'êr herê, and t.his

is causing me some conce~n here When you are talking about

:in one place where they are a partj cd pant and t.hen t.he other

place where they are an interveno'l t 1: .gi;ie~s thto1. problem

someone part.icdpat5 ng :in my heari ng 1 and J can't get a grj p

on them, you know r the court can't get a grip on them other

than hoJ di ng them j n contempt. &

CHA 1: RivlM'I SOULES: The intervenors would be

parties ¡ wouJ dn 't they 1 so w'e on) y just say imless they are

unopposed.

¡VIR. RAGI,ANn: Come in at t.he J ast. minute

say, ".Judge, 'tle wan J t a continuance We are a parti.cipant in

this hearing and we want a continuance are not prepared
fo'l this hearing "

i"lR . ßRA.NSON You are taJ king inter) opera now

not --
CBAIRl"lN SOUIif'~S: AJ 1 right, let me restate

it. How many would apprO'le 14 days plus one e~t~nsion only

for up t.o an addi tj onaJ j 4 days ~ no further extensj OT.$ imJ ess

they are unopposed See hands on that One r t:wo, three.,

)"'ou:r 1 f:: ve, s; x, seven f ght.) 0,1 J 1 i 2. 1 :I:i :i :i 1 Hi, Hi,

17~ That is a majo-r1.ty. Those who f~~l othe-rw1.se? All
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1

2

'l:'.ght, it is unanimous then
. SPARì\S (SAN AJ\GF:J~()): JJuke, are you ng

.3 there that youarEl goi.ng to t'lack the 't'RO Rille 680.

4 CHAIRMAN SOUIÆS: F.xactJ y. Can you-a) J wr:i te

5 that. in?
6 MR. HF:RRING: no we want to go i 4 days. l,ocke

7 Pu.rnell has

8 CJ1AIRMAN SOUJJF:S: Fourteen,

9 MR HERR¡NG All right.
10 CHAIRl"iA.N SOU¡'P,S: :Because tJ:iat lfay they
11 u.sl.l.ally fallon weekends.
12 l"IR SPARKS (SAN ANCi:Fl.0) TRO, same ruJ e.

13 lVIR t wi 1 1 do some language on that.
14 CHAJ.Rl".AN SOUJ..:¡:S: vlhat eJ se 1 Tom? want to

15 take your concerns while you. are he'le.

16 MR. JJ:FAT1fRRRURY: We probably want to d:iscuss

17 the in came'la hearing provisions and the appeal p'lovisions

j 8 CHAIRMAN SOUl,F.S: W'h:i ch f:i rst?

19 . 1,l-;ATHiÕRßURY: It doestl't matter to me.
20 The appeaJstandards may be easier to tal k about. than the
21 in camera hearing &

22 CHAIRMAN' SOUllES: Okay, J at's take those.

23 '(rR. 1,EATHERi3URY: A.nd ¡ am referring to the

24 last two sentences of our (0) on Page Il of the draft of the

25 26th which starts "Upon any such appeal."
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1 J'UST1:CR OOGGE'lT: That is just a question as

2 to whether that should be deleted?

3 MR. T~RATHERaURY: Right.

4 MR. MORRIS: That was not j n t.he co-I:':hÇ\:i rs

5 draft. 'rhe last two sentences over on Page .4 beginning with

6 "Upon. "

7 CH):URMAN SOU1.F:S: Has anyone done Ç\ny :researcb

8 to see if. -- the jurisdiction for interlocutory appeal.s is

9 statutory, :isnlt it
lVJS. CARl,SON: J'oesn 't the con st.; t.ut; on

1 only fjnaJ judgment except as pelrm:itt.ed by Jaw?

CHA1:Rl'iAN SOU11~S: Yes. Rusty, tht~ (d)

prov; des for j nterJ oautory appeaJ Can that be done other

1A than by statute? I mean the jurisdictiøn of theappel late

16

15 courts --.
MR DORSANEO: We just did it tnJs morn:ing.

17

18 is define this order as a finaJ judgment, and thereby just

MR. lV¡c~IA1:NS: What they have attempted toi do

19 kind of moving right through the legislati.'ve pat'ticipation in
20 deed ding that interlocutory appeaJ. 'J'hat j s the mech.ani sm.

21 Now, whether that works. t don f t know. 1: mean 1:

22 MR. H~RRJNG: We)) 1 somebody -- Tom, j t j s

23 but somebody in he"Yp. out t ted. changes ayour language

24 couple of tj mes . l' don l t lmow where j t carne from.

25 l~R. Ml:ATHF.RBURY: Yes, it was ('~hanged to thî,s
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1 to address that problem that we a'te talking aboiit and to

2 incJ u4e that defbd t.:i on j n the rule because that was the t

.3 way and po~sibly the only way we could provide .r:or tht~

4 appeJ J ate rights that need to be in here.

5 IViRRDGAR: I don't see see how we can say

6 that th; s j s a final judgement when it. j s not a finaJ

7 judgment. It doesn't dispose o'fall the i~sues on all the
8 parties. :r don't care what j t says" j t doesn' t do j t And
9 it seems to me that the only approp'Ciata 'tamedy would be one

1. 0 of :mandamus. And 't\1E' have got a :mandamus re1ììedy 1 and then we

11 have a 'further question about w~ther O'C not we could state

12 that this sball be prima faci e abuse of discretion or

1.3 something like that in orde'C to give the court mandamus

14 jurisdiction But r don't think that we can just say this is
1.5 a 'final appeal of judgment. Tt i.s not"

16 ì"lR. SPARKS: on, PASO): Actua:lJy, you are

17 saying it is a separate and independent 'final judgment to the

:i 8 final judgment.
19 MR. RPGAR: Yes, that is just wrong.

20 MR. l3RANSON:And at the f.Hime time givi.ng

21 conti nui ng juri sdi cti on.

22 )ViR.. 1iF~RRJNG: Yes; the :id.ea there came from
23 the ~.- if you will Jook at t.he Texas cases, the med:la gets

24 clobbered and beat up against the head eve'YY ti:me because

25 they fi nd out about it afterwards. And that j s part of what
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1 they ar~ trying to add~es$ there.

2 MR. RnGAR: 1 don i t havG any proDJ em them

3 tr.ying to address it. I think i.t is a good point.

4

5

MR. HBRRIJ\G: 1 am not sure you can do j there.

. RnGAR: Couldn't you consider a :mandamus

6 proceeding rather than trying to go the finaJ judgment rout.a?

7 I am directing my question to the script

8 . J .RTHF:RßUR.Y:; 1 ill?an we sure cou J d. Tha t.

9 was not the path that we chose to take because of the de.sire

10 for, possi bJ y i for appeJ J ate rev:i I?w. And we were not

1.1 insensitive to the concerns you are talking abOl,it, arid i:
32 think they are good ccmcerns to talk about,.

13

J 4

MR. ~nGAR: The Court cert:ainly g-i.ves

sufficient revi ew to dj scovery orders r don't know what

15 would prevent them 'from givi.ng that Same review to these

16 orders.
17

18

CHA1Rl".ÃN SOUl.F:S: Apparently 1 once the order

is rendered, rather than take the discretionary mandamus T.

19 think it j s dj screti onary mandamus -- t.o get :i nto cou.::t 1 they

20 want an interlocutory appeal. But they want i. t on appeal
21 standards rather than mandamus st.andards so there j s a

22 mandatory juri.sdiction in theappel1.ate court 50 the
23 appeJ late court has to rev; ew j t. And that j s ::ea) J y -- 1 am

24 sorry.
25 JUS'JJCl'~ HF:GH'J': :But, you know, as J ong as we
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1 are dealing lifith tiction, all you have really done is
2 requ::Lr.ed that the seal ing order ba?severed from t.he ma:! n

3 action so that it comes 1 SO then it can be appealed. It

4 sort of a constructive mandatory severance So we era? not

5 really running up against the statute of. the constitution.
6 MR. l".cMA1NS: J r the probl em :! s 1 though 1 j t

7 doe.sn' t do any good t:o severe it b.;: cause' they have conti niiing

8 jurisdict:l on over :l t. r mean the who) e thruat. of t.ne ruJ e j s

9 to give continuing jurisdiction to go back to the trial

10 court.
11 lVIR. I.OW: But the timeJ:l ness are mandatory f
12 and if he doesn J t do them or something t ! mean so mandamus is

i 3 not just a discretionary-type thing f j t :l s not drawn to be
14 discretionary with a trial jiidge. These things say lnust.

15 And so even under the mandamus ruJ esyou are J oold ng at the

16 same thing.

17 CHA1RMAN SOUL~S: Do you have a comment

18 Justice Hecht or. .Justice Doggett?

19 JUSTICE HRCH'l: We) J 1 j t sounds Jj ¡~e to me you

20 have f.ewer. problanlS you do it. by mandamus. But -c don't

21 see the standard is any di fferent because the fact that the
22 rule is phX'ased in mandatory language, this can handled by

23 mandamus. The cJ ear abuse of d:i scrat:ion j s (mly one eJ emant

24 of. mandamus. The other element is refusal to execute a
25 mandatory duty. So j t looks: like to me you are there e:i ther
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1 way ~ The only p'tocedllt'al nicety is you ha'IJ"ß got a mot ton to

2 leave the file, but. I don't know that that makes a whole :lot

3 of diffet'ènce. ¡,~hatallows the t~ial judge to

4 co:ntinuing jurj sdictjon :Ln the event of appeal.
5 EDGAR: If the appellate ~OU-tt doesn't
6 abide by that 1 you can rest assured the medhi w;i II ca) J that

7 to the public's attention.

S CHA1RMAN SOUI,ES: Justice nogget.t., how do you

9 i:eel on that point? Do you have any feeling abOlit i.t?

10 JUST1Cß DOGGETT: It just ends up at the same

11 place eithe-t way.
12 0 J..EA'l'RF:RÐtIRY: We) J f certa:l nJ Y T as t.o
13 nonparties 1 a sealing order would be fine. And t am not sur.e

1. you want. to get into drawing those d:istinct10ns. At least J

15 can se.e that possibi.l You ah:i have -- Y'Oll have two

16 d:i fferent. s:i tuations usual J y You ha\ve a seaJ j ng order that.
17 is enter.ed l'1hi.le th.ecase is ongoi.ng. People f.ind out about

18 it. 'J'hey get into j t, 'J thin)e that is. what you are t.ry:i

19 to address, you know, provide the mandamus remedy f.or, How

20 about afterwards? you have a contj J)U) ng juri sdlct.j OJ)
21 after judgment l do you want people to go mandamus then or do

22 you want them to go by appeaJ?

23 MR* PORSAN~O; Mr. Chairman~
2. CHAIRMAN SOUL.P.S: Ð:i J J D.orsaneo.

25 ¡ViR OO'RSAl'RO: Frankly 1 I thinlt i.t would be



1

2

3

.4

5

6

7

8

9

10

11

J 2

13

14

15

J 6

17

18

19

20

21

22

2.3

24

25

:i

best if there was a way to do the appeal bp.cause I think in

the mandamus context we have other di ff:iculties th mandamus

jurisdiction if they are contested issues of fact, and

has just been ~ whoJ e bunch of extra baggage there that

doesn't really fit well here. This might be one of those

th:Lngs to send back to the Leg:i s1 ature kj nd of as a return

favo'Y and ~u.lthorize the 'teview of t:hese orders. T.t would be

posflibJ e to fj t. these j nto J:i ke prc)bate code or vorsh:i p
or innerpleade-r final judgment packages i.f you oi:eally wanted.

to~ :i mean you could characteri this as a f:h:iaJ judgement.

because it disposes of the particular issue that i.s the iSS1,1e

that won) d be the SUbject of the appeaJ, wh:i cn is basi caJ J y

the p'tobate code receivership standard -r don J t think 1:

would use deemed language. I just wouJd perhaps have

reference to that standard and articulate it.
CJ1A:rRMAN SOU1,F.S: IJet me ask you 1 of conrse,

we have got to spend enought ime to get this as r;.ght as 'we

can. Suppose we nave no specieJ appeaJ provi sd on j n this one

and leave that study in the biennium upcoming. we feel
like there :l s a., way to deal wit.h j t. mO:re effect; vel y, do it

then rather than tr.y to wri te it here with another big

agenda. :r mea)') 1 want 'to do t'fnat aJ J you want. done as far as

this agenda is concer.ned. Buddy '(Jow

MR. ¡,OW ~ I.et me ask Rusty a questj on.

CHA IRMAN SOm~ES F:xC'use me jlJ.st a second,
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Buddy. we have gotconvet'sation going on off the r.ecor.d and

the court :reporter can't hear your tal k iand j f you J J
restate your

lilR.. I,OW: what l' am asking 1 j n fede:raJ

courts, you know, you can't appeal things that a-ren't final

and so forth Frederick v. Pre~~ hol ds that quaJ j ed

immunity, for some i:eason, you can appeal that ,just that

alone Would this be something similar to that? How d:id

they get around that federal court.

MR. McMJHNS: The Feds aJ so have -- you can

appeal any i.nterlocutory oi:de7. of a judge, and they ha'V'e kind

of crea ted

. SPARKS (SAN ANGRLO): The aJ ternati va for

t.rial lawyers i.s you try YOU1:case, they seal your or.der.
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You don J t get the evidence. TJet's talk about that. You

your case to the conclus:i on 1 then you appeal the po:i nt J:i ke

any other type r and then they unseal it and you go try your

case again t :if the seal :Lng was harmful -- have '1 hav'l? got: ; t.

right?
CHAIRMAN SOUi.RS:: It is ei ther that or

:mandamu5 .

MR SPARKS (SANANGJ11,O) Trying a lawsui t i ø

tun, same one twice.

JUST:rCF. HECHT: We are taJ k:i about heiv:l ng a

be.tter issue standar.d beCal.lSe we want to giv'e as much

guidance as we couJ d to tria) courts. The b:: g issue j n
Tuttle v. Jones and SOl'le other cases is how do Y'OU appeal

this. I think j t wouJ d be he) pfuJ to have some gu; dance on

it.
MR. COLLJNS:: What j s wrong wi th J eav:i n9 j t

like it is now and drafting it.

MR ~ EDGAR Frankl y 1 J wouJ d just quest; on

whether or. not it 1.5 valid and why sit here and do something

that wiJl create more prOblems perhaps for them to solve.

. COT..LINS:: Well, if i t Ü~ not valid, let's

tal k about that.
MR. BRANSON: We have got two members of the

court here that don t seem to -- t'h~iì.gs don J t seem to bot:her

tbem.
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"i SPARKS (SAN ANGE'l~O): i:t seems 1 i.ke t:omf'~

2 we passed a r.ule of criminal procedure. :r don t t knmf
3 MR, OORSANF.;What i: would do ts 1: would

4. perfect an appeal, and j would aJ so do a compan:l on mandamus.

5 I mean you a'te making jiist extra pape'!. 1: would neve-r rely'

6 on this J anguage nnt; 1 somebody :it was

7 MR. SPiV~Y: That worries me that he sat here
,

8 and creates something that ~'te: have got doubt about at the

9 time of creating it. and. w.e have ah:eady got a remed.y that is

1.0 adequate. Wè have got a mandate in the rule that says he

shall, then if he does not -- why create special rules?

12 not just use the rules we have noi,,? We are maJd n9' :i t compJ eX

13 instead of simplifying it
14 CHAIR.¡'iAJ~ SOUL,F:S : Okay, how many feeJ-- how

15 many agree wi thBroadus r use the appellate remedies now
16 avaiJ abl e rather than wri te someth:i ng new? :r aSK you that 1

17 and i.n a second I want to ask how many f.eel that we .iho111d

18 write something new.

19 How many feel we should leave this procedure t.o
20 appeJ J at.e :remedies now ava:i j able and not wrj te sorneth:hig new

21 for them? Please show by hands 0 On~ 1 two 1 thr.ee, f01J.r,

22 five, six, seven, eight, nine, 10,1', 12, :13, 1 15 Hoi;.¡

.23 many feel we should write something new? One 1 two, three,
24 four, five 15 to five, then j suppose we wouJd just deJete

25 (d) . That is the consensus
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1 HR COLriIN'S: That means we go up on mandamus,

2 right? :r don't J:: ke that at al) r l realJ y don't
3

4

5 IN CAMERA
6

7 CHAIRMAN SOU1,F:S: Okay r nOtf than wa 'Want to go

8 to the in camera -- the point on i-ncamera hearings. 'Com

9 feeJs that there should be no :in camera proceéd:inga in

10 connection with hearing whethe-r or not to seaL. r.ecor.ds Is

J j that ght r Tom?

12 l,F.ATJJF.RfmRY: 'j'here j s no appeal abJ e
13 provision in our. rules as drafted í:n Attachment C.

14 CHATR.MAN SOUl.FoS: And our draftsman :in a

15 provision that in certain circumstances 1 I gather

16 MR. HF.RRING: The provision -- and this came

17 from the trade secret lawyers -- would allow in camera "the
18 heari.ng may be conducted j n camer.a upon request by any party

19 if the court finds from affidavits submitted or other

20 evidence that an open hearing wouJd reiveaJ the information

21 which is sought to be py'otected, " 'i'he idea was only if there

22 could be estabJ ished that , f you had the open hearing, that.
23 information that you were trying to protect would be
2. disclosed,in that limited circumstance there would be R

25 possibility of an in camera hear.ing.
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1 eRA IRMAN SOIJIÆS: '"(he language tha t Chuck

2 reading j $ on :Page 798 of the mater) aJ $, the hi 9 mater; a:ì 51,

3 and it is in ((B) ('0 heal:ingand staxts f.rom the t:hîxd

4 '''J'be hearing may' be conducted :i f. camera upon reqtl8st and so

5 f.orth to the end of. that $entence.

6 IvlR TINDAl.)".; Chuck 1 j fwa const:i tntad your

7 (B) (1.). does ittit well with the Jiocke Purnell

8 MR HF.RRING; I don' t know 1 T d:i dn l t go back

9 and compare them

10 MR. APAlvlS: If:i t :ì s open to the piibJ j Ct. what

11 do you do by walking back in chambers and doing thi$?

12-

13

MR. HERRING: I am sorry?

MR ADAMS ! mean if. it ifj going to be open

J 4 to the pub) j c for pubJ j c part:i cipants and others to

15 participate in it i what do you do by going back in chambers?

'-6 MR. HF.RRTNG: How do you keep the pub) j c out. or

17 the people who show up to participate? t don' t know the
18 ans\tfer to that j s any short answer 1 J guess. :r suppose, :i n
19 part, it would the way you handle in camera pr.oceedings

20 now wi th the presentat; on of documents when you have an

21 adverse party. At times i you present matte~s to the ~OUl:t,
22 at least r have had courts where the other party d:i dn t t see
23 the documents, cel:tainly, and I have had cou~ts take evidence

24 j n camera when nobody else Was present but the w:i tness or

25 wi. tness and both side.s
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1 MR, ADAMS: They are going to inte~vene.
2 Anybody that has got an j nterest that j $ there ì f they are
.3 going to do -it.
.4 J-:R. HERRING What 1 am sayi ng 1 Gi) bert 1 j $

5 that if you submit a document in caiuera now fol: inspection,

6 the other isd de r even though they are a part.y and

7 participating, doesn't see it. What 1: have also experienced

8 is wh!?n a judge iqants to h!?ar Bom!? evi dance :i n camera rand J

9 don i t know i t it is proper (Jr not 1 but. 1: have had jiidges take

:i o the testimony back in chambers w:ì t.b ne:ì ther at,t.orney present

11 or with th~~ atto't'ney tor one side present t:aking it in caiuera
12 because j t, j n theory, j s priv:îJ egad test:i :mony or prj J eged

13 evidence that is in issu.e, and Iassllme, assuming that

14 proper--
15 MR. nORSANF.O: parte.
16 ¡,viR., H8RRtNG: Yes, t kind of thought so too,
17 but in any event, that is the only way :mechan:ica:Uy 1 know

18 that it could be done. So I don i t have an answe~ to your

19 question or a so) ution to the inquiry.,
20 CHAIRMAN SOUTJRS: Bill t)orsaneo on this

21 j n camera point.
22 MR. nORSANEO: 1 hope th; s j s responsj v~, but

23 I think the first hearing needs 1 whether you a'('e going to

24 decide whether to permi t this secret hear; ng r your ex parte

25 p-roceedirig l cleai:ly needs to be an open adversar.y hearing. ¡:
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am not -Einding that that is completely clear fr.om this, and 1:

don It J j ke usi ng dav:i ts and j dn.n' t J j the s'Uggestj on

that the whole thing can be e'X parte sl,C'.!h that the person who

is on the other iElde js not there.
¡ViR H~RRn\JG: 1: understand.

. nORSANF.O: Tbat j smy point. about :it. J

think that Barnes vs. Wh'ittington, Supreme COU'Yt opinion 1

says we are not supcposed to do ex parte thj ngs a.nd the Code

and canons of ethics say that, and the canonsot judicial
ethics say it, and they say unless there some :reaJ Jy good

reason and presumably, that r.easonwould have to be
lit j ga ted and de termi ned a t an open h ear:i ng .

MR. HERRING: 1: think that is r.ight.

MR. DORSANF:O And:r don i t :fitld that j s

exactly clea~ her.e.
. HRRRJ.NG: 1 don t think j t j s expJ j d t.

there.
MR. MèMÁ1NS 1n :fact. 1 there j fl not but part

25

of. it here on the in camera issue.

¡ViR. HF1RR:rNG: 'J'he way j t :i s set up here j s on

af.f.idavi t or other. evidence, which t don' t think is
adequately specific to reaJly describe how :it ol.igbt to be

taken, if you ai:e going to allow in camei:a. So I think we

ii'ould have to rework that anyway.

MR. DORSAN'F~O: .lust imagine how this would go.
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The heari.ng that is ex pa'tte i.a
* H?RRING It is scarey.

SOU'TIJ!S: WeIli 1.5 this something that

t.hat we need a lot of debate on? 1 don i t know, How Jilany

feel that the hearing to seal records should proh:ibi.t
in camera act; vi ty?

~ 1lF.RR.1.NG: Ðej%orE' you vote on that r J would

suggest that you can. pt'obably address it with in camer.a

ins.pect:ion of documents and tbe J ike thout havi ng the

tor an in camera hearing ~ 1: mean there is certainly a

procedure för in camera examinat:i on of documents and

MR. JONES ! am thoroughly confused ~ I never

heard of an in camera hearj ng. A hea:d ng :i s when you get

into the courtroom and talk, and in camera, T have aI'ways

under$tood, was when the judge took the hìformatjon furnished

privately by a pa~ty and went and looked at it and decided

whether somebody eJ se ouç;rht to see j t." Am 1 wrong about

tha t ?

MR. HERRING. The context that it ceurie up,

Franklin 1 was what if we have the prêss ti i 1 ing the courtroom

and the parties ag:i"eed that, we1 J 1 before we have the

complete hearing, we ought to have some material presented to

th$ court on the :record but thout th$ entire pub) 5 c

24 present. llhat is one scenario Iam not: saying we ought to

25 do it 1 am just sayj ng that that j s what was suggested.
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1 MR JON'fS: You are talking about the on~s

2 that are at war tñ each other. You are t.aJ:I; ng about: a

3 hearing.

4 . H~RRING: r am not try; ng to make peace, J

5 am trying to recite ':4hat was suggested. The other and 1110re

6 extreme example j s the .so.,caJ J ad y ex parte ¡;(there one

7 si.de wa ii~s into the chambe'cs. and maybe it '".s on the -record i

8 but you are not present. And:r thlnk that j seven arguabJ y

9 mllGh mo-re objecti.onable, it it evel: is objectionable. 'But

j 0 the wa'!t J t came up was the trade sec!røt J hï:H'l sa:i d,

11 look, i'f we have got t.o protect our trade seceet but you are
12 gojng to make us t.elJ everybody what :it :is, jpso fact.o at. t.he

ot the hea-ring, we just lost our t-rade secret

14 MR nORSANEO Or even teJ J the other JawyeY',

15 tell the other party r.epresentative lawyer 1 we have lost our

16 trade secret
17 ¡ViR. HF:RRXN(';: ')'h a t :i s the con cern th a t.
18 provision was trying to address.
j 9 ¡V.íR . JONES 1 guess the concøpt of an

20 in camera hearing is m.o-re a public trial.
i.:i MR. AnAMS: \ihat you arø try:i ng to do j shave

2:' a hearing that is conducted outside the present:p. .of the

23 publ:i c, aren l t you? :r:nst.ead of sayj ng the hear) ng may be

24 conducted in came-ra, jl.1st say it can be conducted outsi.de t.he
25 pY'esencø -., out of t.he pubJ j c" That.:i s what you are Jy
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1 talking abOlit, because the parties, if you are going to have

a hear:hig, you bave got. t.o have partj es, If you are goj ng to

condll(':t it where Y01. don't want to just distriJ::n.lte i.t to the

whole 'WorJ d t then you a:rEl going to have to haV(1 a ht2ar:i ng :i n

pri vate.

MR. H~RRING: If aJ low anybody t.o

intervene--
î'1R ADÁMS:; 'wel J 1 an i.ntervenor j s gO) ng to be

a party. t am like Franklin. t am r.eally confl)sed about

having a hearing j n camera

MR. HERRING: I don't. have an easy soJ uti on to

J.2 that one. 1 can tiaJ J you that j t j s a trade J awyers'

13 concern.

MR. McMA1NS: Basi cal ly~ as a practical

1.5 matter, if you have the wherewithal to intervene, then y.oU

16 are aJ ways g05 ng to be abJ e to go

17 MR. HF.RR ING: 1: am sorry.
i 8 MR. i'1cl'vAINS:; The ruJ e prov:i des standi ng for

19 any member .of the pu~lic to intervene, and thus, the hearing

20 i tseJ f 1 which is camera WJ th the parti es iYRe) J 1 the

21 intervenors are parties. ~(mean, î.f they have a ri.ght to

22 intervene, and they do intervene, they are parties 0/ '¡'hey

23 have a right to be there anyway. But t don't think that you
24 have much protect; on is wbat! am say; ng by puttj ng this

25 stuff in there 0
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1 The only way t cart visu.ali.ze ini~rR ~ HERR tNG

2 my own mind -- the protection 1 again,. ;i s by aubm:í sajon of

3 affidavi ts or documents that the judge inspects without

4 others looking at them" which we do all t.he time :in the

5 discover.y context to see if a pri vi lege is established
6 MR DORSAJ'JF~O: Shouldn! t. do aff:i dav:i ts

7 MR SPIVF.Y': How about substituting the wor.ds

8 "documents which are cJa:imed todocuments may be inspected

9 he sensitive may be inspected in camera" That clears up

10 your English and that really at.t.acks the problem.
1"i.

12

iVU". .¡ONl'S: Why .don' t we just leave it alone ø

13 evolves a-round that first portion of the fi.-cst sentence
MR. F.PGAR Jt seems to me that. the prob) em

15 th1.nk everybody is saying perhaps there should be some
beg-inn;:og aff; dav:i t send co) on on tbe word records" and J

16 provision fOT some in camera :inspections of document.s but the

1.7 hearing should not be in camera, and that clause -- those

18 clauses are the ones that are giv:J ng us theprobJ em.

CHAIRMAN" SOUIiF.S: Wha t ;.'1: the the secret is19

20 not a document?

21 MR EDGAR: Or just. say or aJ J the matt.ers

22 CHAIRMMi. SOIJLl'S: Okay, matter:," Tjet iTIe

23 see -- Jet me try to do thi s J am sorry,

24 ~. It ì,:' only a do~umant. A 11. weJUl)GR

25 RretaJkjng about is documents, and jf you don't include
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discovery 1 then you don't need an in cams'Ya inspection

because everyt.hing is j n thecou:rt' $ fjJ e anY~\fay. What j $

there to --

F:nGAR: Con) d :it perhaps concern the

identity of someone? 1: mean that may not be a document.

JUST:rCPo In¡:CHT: For purposes 0:" tJ:d $ ruJ e the

ter-.m court reco-rds includes dOcllrnents and records

connectj on td th any matter before any cd vi J court

you seal something that is not a -record?

MR. McCOrIJI'lICO: I,uke F can :r. add somethj ng to

led in
Jim\! can

that?
MR. ~RANSON: The draft we are working th

doesn't have that pt'ovision in i. t.
CHAI.RlvlAN SOUi.¡:S Yes, steve McConni co

Rxcus e mt::.

MR McCOJ~N:rCO: The probJ em :is 1 r think we are

going to gE;t into the same problem we got into in discovet"'y

because we are t.aJ k:i ng about documents that are prj v:i J eged,.

but to undet"stand the documents, it is necessary that you

have testimony and some explanatj em"

The only experience t have evet' had in this has

been in oil and gas cases where you have geology t.hat :i $

pri.vileged or you are saying this is our specÜÜ proper.ty,
and these other people have taJten jt, but to understand the

geology 1 you have to have a petroleum engine.e'C or. a geologist
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in there explaining it, and by having them explain it, yon

gjve away the farm. Then the other side knows what ha~

happened. So. I don' t-ceal1y think we have solved our proble!11

by just by having someone ) oak at the documents That:is

probably true also in trade secrets.

CHAIRMAN SOUl,ES: We) J, except we are on) y

sea ling recot'ds .We are not sealing testimony.

sealing

are only

MR. HERRING: nut you have to expJajn the

document. What is your trade secret, Mr. Wi.tness? tlell. 1 let

me tel J you what. :l t :i s, here are the docUlTifint.s t.hat support

it, but let me explain i.t becaus£' YOl). can't t:ell 1.t i.1: you

are a court just by Jooking at the documents, and :: want to

Pl:'(";Sent thi.s testimony. aut if. "J: present i.t, then the (~at i.s
out of t.he bag That.:is the concern that there may De things

that need to be communi.cated other than Si1ilP1y 1.11 the

documents that if you comrminicate them the ba) Jgame is over.

JUS~tC~ DOGGETT: What p-cocedure is there now

under the current ruJ es to seaJ anybody out of a courtroom :í n

that situation?

25

MR. HERRING~ ¡ don' t know.

JUSTJ:Ci:ß POGGF.'1T: t wouldn't waut to take a

step backwards and cO ose peopJ e out of t.hec.ourt'room.
MR. OORS Al~F.O :Tha t has bean dona.

¡-JR. SPARKS (SAN ANGF.JJO): ¡'\ow,:if we have our
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1. hearing and this point comes up 1 you 'le a mot ion fo-r

2 in camera inspection that" j s part of t.he heari ng :l tse) f So

3 t don't think you need the ,i.ncame-ra 'langu~ge there. You

4 still have the right to f:i J e t.hemot:i on even ng th:i s

5 sealing period.

6 MR. C01.1.11\S: Jt j $ covered now under RuJ e

7 166(b) (4) on p-cesentation o'E objections. A par.ty has got to

8 object concern:tng discoverabj J i r and if the t:d aJ com"t

9 determines an in camera iuspecti011 is necessai:y, he can have

10 it. That is already provided for in the CUTrEmt TnJ e $

11 MR. HF.RRi:NG: ßut that is discove-ry as opposed

:12 to sea) ing 1 which deals w:i th nondi scovery context.

13 MR~ COIiLINS: vlell, it is the same principal

14 'j'he party that is objectj ng to di scovery says th:i s :Is work

15 product or this is privileged 1 and the judge sa:'lS well why is

:16 j t. And he says f we) J, under thi s ruJ eiand he says" :1 ,

17 let me look at it or r am
:Us i-JR. JONF.S: What j s the) aw n"03 ved where the

, ~ '

19 judge produce the documents. "Ct "Î.s relevant and wa are
i

j

20 going, to use j t in t.hi 51 case rand t.he document :i $ produ(~ed

21 and maybe even used as an exhib'lt to trial. And now we talk

22 about an in camerabear:i ng to decj de the pub):i ceases. Ts
23 that what we are talking about?

24
,

CHAIR1".AN SOUllr~S: Okay ~ let i s break for J imch

25 Let' s give it 30 minutes. You can bri.ng your sandwich back
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1. l. :ßQ. £ !i :6, !l I N ~ì. ii

? Febr,I,tì:1"j( 9, 1.990

:1 A:ft.e.rnoon SefiEd on

4

5

6 CHAJR¡~AN' SOUJ.JlS: The d(H:ument :i f mf:Y

7 i,w.di.'n: ;iei;ll, you haVe ~t i.ll got to pr.ov~ IHl.det'

8 (::ro~~-exf:m:i )H:it:i em f don i t. y(m f tlH:it. tJ;j f; Wf:~~ f: (:ommun:i (:f:I.di (m

9 b~;tween 1.awyi:'H: and (~L ¡.ant do(lt' conT' i.d.~nt Î.t:l1.y ì:nd hì:iiH' 1: been

J 0 (J) f-cJ ()~ed ~nd f;(i f())"th.

1.l

:I '-

rt øeemf; to me 1 i ka mf:ybe we Cf:ß just 1 ehve the

rd(:et:iE'~f; of how to do t.h~t. :in f:)l effec:t:ive lYilH:Y t.o J ¡H.;ye:¡,'s

1.3 i:nd the i,nLf'l1.t'c:ti.lì:1. p't'oper.ty bi;U:, r.H\d i.f \Oll~ jUiit píd~ i,L down

:i 4,

1.!, Fr.r.nk1.i,(\ pOÎ.ntt'd Oiit, you don't have i.t\ (:i:í1lai:'i;1 hear.i,ngiir have

t.hht tJJe :re(:oy'd thht. t.hey ¡,¡re f;eek:Î))9 t.o pi"otec:t. . . :, ."'.ni:"

Hi

'17

:Î n (:nmerfJ :i n~pe(:t.Î (HJf of t.he rei::oT'ds. Ok , :i f just.

r.ee:or.d e:i:n be iiuhm i.t Led i,(\ C:i:m(~t'r.1 r.Hid not im1~ hear.' ing,

i 8 othe:rw5 f;e 1 haN t.o be plJbl j c.

1.9 'ì''he Wr.iy we Wï:'ob~ thr. tend: v.1i:ii on ì?i:gi' 79 S i¡lf7

,,1. of. tht-~ h~Í".\ì~LngH Hhou1.d. b~ i,(\ (~i:rn~r.r., r.(id we (:r.n di.ii(;'HiiS thr.\t

'-0 H~dJ ey had j t, b:r'onder th~n tJ'lê$t.. He ê::¡ f-O tJHJi(?ht. mhybe fHlTnt'ê

'-? :r nTO NU:rt-ê nf4 weJ:I. nut tJH'! WhY, :if :you w(:nt-ed :i t. jUf'L t.o t.he

;n r.ecqr.d, on l?i:ge 798 ,i,t wou l.d. Sr.lY' "howevt'l', r.e(;o1;'ds mi:IY be

?-4 :i nf-~)t"'i::t-ed :i n (:n1le:rn upon :requeNt by ~ny P~yty :i:f tlJe (:Ou:l".t.

?h f'inds thi:t r.W ()pf'n i.niipE'l(;ti.on woiild n",var.ll UW! În'for'ffdti.on
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1. which iM Hought to be pt'otft(~tp.d, "
¡

i:w,d i,twould. only be th.e

2 :reco:rdti then t.hat. the (:ou:rt: vWu;1 d t.Cike :i n Cr.meJ"C" r.nd :i nf:);)ect.,

:3 p'ii1:'J.bl, iHhi.ng that tha1: t'ft(~or.d. Hlwu1.d be Hl-~i:\lp.d., would be dOfH"J

4. opt!nJy, e:iUler by aff:idCiV:it fihf.Y'?d or by tt'fit.:imo)J:V ,in open

fi (~onr.t. 1: don i t ¡'(now \\lhar.'awhathe-i' that (;r.ai;d:eH TllOte p'I'oblBlll:i

6 t.han:i t f.o) Vefi . CWIlmc.m t~? ')om nl:v:i f: . '

7 NR. DAVTS: T 1:h ¡,uk Fnwkl i.n' H pt'oblein i.H

8 (~on)"\.if:; ng Uti. J Cim now (wnf\.jti?(l.

9 CHA1J~.llM\T SOÜll'RS; That ¡.:-l pr.'obably bf:(;au:-H': 1:

:1 0 blJ1, Tom.

1.1. ¡~HL f)AV:rS; :rn context, :r l-im bl:v:;ng t.:((mh~¡e

1.2 vi.Hw:l.li,zi,ng 'what ki.nd ol: doc:umantH Of: i.nf:ot'Tlat;.on ot' jUHt

~13 what. :if. :it thtit W.t!Cirf-! t:ry:ing t() liel:l ;if ~.¡('" c-n:-'t! not tiiJk:;ng

1.4 about d i,*~ovar.y. '¡:ver.ybody Hr.\YH we are o.oi: talk i.ng aboi.it

Hi d:ilicovery 1 wh:i (:h :r c-Hu=iume :rì\fHtn~ we ($)''e not t!J:i :i:i nat:i ng íiilJat

1.6 you lUay Wi:w1~ to get thr.Ol.lgh d ¡.H(~OV~r.y but you I:f.'f' ti:l.lK

J '7 i1bout. lio:iet.h:i ng e:l ~e, :r hC've ti hl:nl t.:ime v~¡fmtiJ:i;r:¡ng jHHt

1.8 wha1~ ;,t i,H t.hHt ï:l l.i:Ï'Jyer i.H go Lng to want to pr.ott~ct 01:' whef.~

J 9 thj li wouJ d c()me j n to pJ &y . :r th:i nk ;i t. woüJ d be ÌJe) pfnJ .' ..cJ l

:)0 IHl.der::itood TIHybf' a li.U~le mor.f~ Hpe(;i,r:.c;i:ll1.y (~ont(~Kt thdi:

23 thi s may arj se j n.
22 CHAIRMAN SOUL,P.S: Pat hade comment about

23 that
24 l~lR. RRARJ) We)) 1 J have never been exposed to

25 a lawyer tryin.g to seal somethin.g during thf' trial of a case
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1. If you get a protfict i. veorder, :!('ou ha.ve a.n in camera.

2 :inspect:i em 1 bu t the sea) j ng, doesn' t j t come when the case j s

3 ovet"?

4

5

6

MR~ PAVIS: Ðut. of what?

¡vIR, ~EARO: As a practical matter?

MRe PAVIS: What is it we are sealing or what

7 is it we are tying t:o protect if it is not discovery? That

8 is where J: havE-i a problemR

9 CHA:rRI'iAN SOUl,ES: W'elJ 1 j t could be the

10 evidence 1 SOnlE! of the evidence :in the case.

11 MR. HERRING: We have mot ions for S1.l1ma ry

12 judgments, aff:davjts or att.achments. That kind of th:ing :is
13 what they talk about.
14

15

MR. JONES: You mean what. --

MR. Hl'RRING: Well, befo'Ye the end otthe

16 case, though, a summary judgment motion t.hat bas aff:idavits

1. 7 ör exhibits attached, that is one context.
18

19

20

l'lR PAVIS: 'That:i snot dj scovery ,.

l\ilL HERRING: It may not bl~. fPhe aftidav'i.t t

for example, may not have been produced j n dj scovery J

21 think the question is more or less diff.i.cult d-epending on

22 whether the rl.JJ e applies to discovery 1 wh:i cn I think' J:"efty j s

23 saving for the end of day That is a nice l juicy issue.
24 iY.R. DAVIS That.:is simpJe.
25 . HERRING: Well 1 I figured you would think
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1 it was simple, 'Iom,but there might be another view' on that.

2

3

l-IR. PAVIS: Not løgitjmate

CHAIRMAN' SOULES: Where it has come up 'in our

.4 practice:ls where we w:i 1) fj Ie a moti on and somebody w:i J J

5 file a response that just has scurilous material in 1.t,

6 something just for the purpose of prajud:. cdng t.he court 1
'7 doesnJt rea1.1Y have that :much to do with the lawsiiit, and we

8 jump :d,gJit on :i t and try to get t.hat stuff seaJ ad up say; ng
9 it is irrelevant and doesnJ t have anything to do with the

:i 0 questions and somebody :i s going to fj nd :i t and 5llfaJ ;i t up,

11 and they neatly always do. And then they look at 'l.t: and look
12 at j t Hi camera and dlfc;i de whether or not j t has to corne out.

13 and should be seen by the public, it it has any connecti.on

14 w:ith the cases at all. And that has happened.

15 MR. PAVIS: I don't see that there is any

16 problem there.
17 CHAIRl'lAi'i SOUliF.S: We) J t you represent. a part.y

18 and you tile a motion.
19 i'îR. PAVI S : No , 1 mean th ere j sn "t any

20 question about that. You aren't going to have the public

21 wanting to see that 1 you are go:lng to have the newspaper --
22

23

24

the case ; 5

eRA !RI.'1IAN SOUTll;;S: !t depends on nml1 prof.i.le

'Phi 5 was pretty bi gh profi J e

LvIR . nAVIS: Family cases and dh70rce and f yes,

25 maybe t.hat -- :r atn just try; ng to vi suaJ:i ze the conte~t in
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1 which i tcan arisew 1:cans.ee iami lyadopti"on and c"ci.nl1.Il.r.ll

2 chD d abuse cases 1 things of that lei nd, but other -- :i n ot.her
3 1 i tigation 1 what is it other than disco,¡ery? Iam ,j1,st
4 hav:i ng troub) e w:i t.h j t. .

5 MR ~ HF:RRING J 1 agEd n 1 the trade secrets

6 lawyers wouJd $ayit would be documents that show the t.rade

7 secrets attached to the motion.

8 l"lR. DAVI S : Where somebody sues somebody for

9 infringment of a patent and then YOll get into a question

:to of -- okay, welJ, :it is a rathar limited s:ituat.:Îon there when

11 you exclude discovery.
:i :2 CHAIRl-lAN SOUJJF.S: lJ'his who) e seaJ:i ng th:i ng :i s

13 Ii.mi ted. It 1.8 just really not very widespread, except when

14 j t does happen 1 j t get.s a Jot of notari ety . Of course,
obviously 1 we have to deal with i.t iectively15

16

17 dealing with.
MR DAVIS: J am tryj ng to know what we are

18 MR RF.ARn: You are tal k:i ng about j nstanceR

19 where you seal during the course of a tr.ial. i: h,H,e never.

20 been exposed to that.
21 HF.RR.1NG: WeJl 1 somebody and aga:i n, the

22 only one I know of that people come back to is trade secrets
23 and they -- Quincy pulled out a c:: te that one of the trade

24 secrets lawyers had given us to an ATJR annotation which says

25 :in suits in equ:ity to enjo;l,n wrongful usa or disclosura of
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t the plainti fi' s trade secrets 1 the courts very gen~ral1y have

2 adopted the practi ce of taking evi dance j n camera where j t

3 involved disclosure of the specific nature and details of the

.4 pJ aintj if's trade secret. And there j s discuss; on of it and

5 the case is going both Wé\YS allover the country on it in the

6 trade secret context. 1 don' t know the others.

7 BEARD: t have done that in camera,
8 it.
9 CHAJRMANSOUl.¡iS * That:i s HadJ 's pas:i tj on,

10 which is br.oader than mine, that not only ,\,,ould the record be
J J j nspected j n camera and perhaps .seaJ ed 1 but aJ so that t.he
12 evidence could be taken in camer.a

13 MR. :A¡iAR.D: 1 have had :i n camera hear:i ng on
14 trade Bscrets
15 ¡VIR. SPARKS (SAI\! ANGF;LO): l,uke, J me aslr you

16 something, and we are talking about (ß) (1) under hearings,
17 whether to pì.it in the words 1n camera or not:?
18 CHAIRMAN SOULES: That is right.

:19 MR. SPARKS (SAN ANG¡ii,O): And it wotiJd seem t.o

20 nie like if you take Tom's language 1 which i.a labeled C -'ì.n

21 handout i that doesm It, have the in cameraJ angtiag'$ j h j t 1 YO'U

22 put it in 1 you still have the right du~ing the hearing t:o

23 file for a protect.ive order or to tjJe amot.ion to cons:idfir

24 certain evidence in camera. You sti.ll got all the

25 protect:i ons there, but the hearì ng j s a pubJ j c hear; ng. That
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1 draft seems to be pretty good 
to me. But by not ment.-l()Ting

2 j t, you are not say:i ngyou can't do it. Jt j s just. a ght

3 that you have in the presentation of evi.dence o-c acci:rmulatecL

4 CHAIRMAN SOUl~~S: J 1 that may :i t :i f we

5 read the Tiocke Pur.ne1.l draft, rtab C, Page 2, (?,) (p) (1) 1:

6 guess is t.he number here, to be just J:l ke any ot.her hear; ng

7 that if it should bacmne desi..r.able to seek some sort of. an

8 :in camera p;roceeding, whatever :l t may be, do :i t just J:i
9 would i.n any other context.

10 MR. SPARKS (SAN J.'iGF:l,OJ: Any other heari ng

11 y'ou got is what 1: am saying
12 CHAIRMAN SOi.1JJF:S: And that our corom:i t.-tee j s
13 1xnderstanding if weare that (?)(b) (2) about thi.s hearing,
14 that doesn't preclude the court :i n a seal:! ng hear; ng from

15 conducting parts of the proceedings in camera as in 

any other

16 case where cJ.rcumst.ances :i ndicatø. :r :Ilean :i f that. :i s the

17 concensus of this committee, we make that: the legiSlative

18 history of thi s 1 then maybe it j s enough, maybe :i t j R not.
19 MR. SPARKS (SAN AN(rflTiO): If y.ou a-re wanti.ng

20 to make that J eg:islatj va hi story, maybe :r ought to reth:i nk my

21 thoughts

22 MR. DAVrS: You want to go down :in history

23 correct
24 MR. JONES: r have Dever seen before ever

25 quoted del iherations that this committee has eve-c ruled.
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1 eRA IRIvIAN SOULRS: ,judge Spea'Ys has t te11

2 some op:in:lons where he goes back to tbese p:roceed:i ngs. J
3 thi.nk some others too. That just comes to tomi.nd.

4 JUSi:"lJCE HECH'I': noesn t. this boD down to

5. somebody wants to file a motion fo'Y summary judgment 1 and

6 they want to attach an affidavit, and the aff:idavj t
7 something in it that they don J t want to disclosed. They

8 want :i t seal ed, and then they are goi ng to have a hear; on

9 i twhether it is sealed or not, and theii:' proble:ri is they
10 want to tell why j tis sealed, why it shouJ d be sea) ed n=

11 they tell too much about it, they ar.e going to disclos~

12 the contents arB andi t wouldn't do any good to seal j t. 1r
13 they don't tell enough about it, they may not meet thei'Y

J.4 burden of proof and :i t. may not get seaJ ed . But how' 1í1any

15 times is that r.eally going to happen? I have a hard time

J6 imagining when they are really

17 MR. HERRtNG: t wouldn't think it would be

18 very many. 1t:is a problem they expressed, and J don't do

19 that full time, so I can't speak to how often. I wouldn't

20 think:it wouJd be often.

21 CHATR1-ìAN SOUI~W.S: Bj 1 i Dorsaneo

22 MR j)ORSANF.O: It certajnly is an ent.ireJy

23 different problem from this overall probleii\ of publ i.c. aCCfN~S

24 or nondiscJ osure to the pub) j c of ;nj'ormat:i on We are ju.st

'-'i:40 talking about whether or not somebody can conduct pa'Yt of the
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1 proceedings without an adversary, and when we a'Ye ta1Jdng

2 about thi s, we are just tal king about to what extent JJ

3 ex parte communications with the court be permitted as part

4 of the process of determining an issue that :i s at j sl!ue
5 between persons orotharwiae adversa'Yies. To me, 1: can s.ee
6 how the trade secret J awyørs wouJ d be j nteref't.ad j n :i t F but :r

1 don · t sea how 'i t has much to do, f.rankly, wi th the sea 1. ing of.

8 court records" lt:i s a di st) nct probJ em. ~ve are taJ ng
9 about keeping something from your ad:ve~sary because you don't

:i 0 want them to have j t because j t wi) J be damag:ing to YO\i jf

11 they have the information. ther because it is the same
12 information that you are trying to have determ:i n\Sd to be

13 conf.idential., or because it is generally aomethí.ng you would

14 1 ike to keep secret.
15 CHAIRMAN SOULES: Hadley,
16 JllR. EDG,AR: On the ot.her hand, though,jf you
17 are focusing upon the public's public access to the court
18 records 1 1 can see how a judge looking at t.his w:it.hont some

19 reterence to an in came'Ya inspect,;i"on might: be disincl i.m~d to

20 conduct an :1 n camE"ra ; nspact; on because of t.he pub) j c' s r:i ght

21 to know, and the'YefQ~e, it seems to me that perhaps 'Yef.erence

22 to an j n camera inspect; on m:i ght cJ 6rj fy :1 n the judge' s m:i nd

23 that he or she has the right to conduct an in camei:a

24 :hispect:ion even though he or she may have a r: ght to dci j t.

25 under thEl discovery t'ule. But it seems to me that this is
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somethi:ng sepa'Yate and disti.nct f.'Yom di.scover.y and reiet'~nce

to in camera shouJ d be provj dad.

CRA 1:RMAN' SOUhf'S Well 1 -responding to that 1

dj scovary, of course The judge wi J J ) j stan to a w:i tness

answer qu~stions and someti.mes let the witness' lawY$'Y be

there when the wi tness answers questions 1 but not anybody

else.

20

21

22

23

MR. RRANSON: I have never had them do that.

CHA1:RMAN somJ~s:

. do anything about this in camera?

th:reshold tie have talked about 1 1: think, most o'f. the

considerations. Why don't we decide what i4e need. want

to do anything about it ,whethe-r we are going to just leave

the Locke PurneJ 1 (2) Co) (:1 )as it j s or

MR. MORRIS: You are going to have to make 
one

1: have. Okay, do we need to

1 guess that is real J y the

25
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1

2

3

change 'for sure.
CHAiroiAN SOU1.ßS 1 right, what :is that,

Lefty

.4 MR. 1".ORR1 S = :r t says "Ã party seeld ng :i ng

5 shall have the burden of. proving compelling need clear and

6 convincing ev:i dence .

7 CHAIRMAN SOU1~irS: WeJ I, we have aJ ready done

8 tbat.
9 ¡VIR.. MORRIS: That needs to be str:i cken.

10 CH1URMAN SOI1Tii::S: By a preponderF.H\ce of. the

11 evidence.

12 MR~ MORRIS: Well, Jet's just str:ike t.hat. we
13 have already got this worded ~-

14 CHAIR.liïAN SOUI..:fS:: I got you.
15 MR. MORRIS: We have set the burden of. proof.

16 up at the top
17 CHAJR¡viAN SOUJ~F.S: Take that sentence out.

18 . nAVIS: Luke
:: 9 CHAIR.MAN SOU1,F.S: Yøs, S:l r

20 MR. DAVIS: With '¡;:dgar's thing, om:: propoRr;l
21 is just to leave it lent and let the courts assume they

22 have in camera proceedingwhi(;h they have it in eve-rythi.ng

23 el se 1 or as was 
suggested 1 make a J:i m:i t,ed reference to :i t ¡

24 let them know they do specifically have it just like they do

25 in other proceedings. 1 am j nc.J inea to see that J can't flee
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the~e would be any harm to 
at least point out that in 

camera

proceed:i ngs are avaj) aDJ e the sanu? as 'c.hey are j n Ru J e 1 66 ,

at least 'Ysn\ove any doubt anybodyl smind without l:-ea1.ly

getting ::nto the detsd Is of how they conduct j t or who

1. ilSten to or who they don' t 1. ilSten to.
SOUI.iJl;S: Why don i t we get a consensus

that we should make in
:I:i ty of j n cameraproceed:i ngs?

on that then. How many

(2) (0) (1) to the avai
Okay, one 1 two, th:ree, tour, 'five, six. seven,

many feel that there should be no such' reference? ght

to -- one i two, three, tour, five, six, seven. eight Okay,

i¡'ake

. SPARKS (SAN ANGl';l.O): YO\J have got t.he

whole hea"Cing

MR. i.JORR.IS: 1 know, hang on a m:! nut.e --

reveal the into'tination which is sought to be protected 1:
tb:ink that that is the only place where j n camEn~ati'.ouJ d be

appropria te .

In other words i ¡ don i t think to go back to a

discovery rule over on another rule. 'C think her.e we a-cEl
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1 talking about sealing. and the place where in ca:mer'a -¡,s

:6 approprJate here is where , as Chuck saj dear) j ar 1 you are

3 going to let the cat out of bag in having the hea'Y..ng.

4. SOUl,F.S: Do we ment:i on j r. camera or

5 not in this (2) (b) (1)? Those who say we sh.ould --

6 MR JON~S: . Chaj rman
7 eRA IRMAN SOUT,r:S; Yes, sit' .

8 MR JONF.S: I thi nk where j s havi 1)g
9 a problem, at least whet'e I am having my problem, is this

j 0 phrase or tarm or whatever we want to ca) J it. 0)'= an :I n camE!;ra

11 hearing.
:i 2

13

:14

15

animal

Now, as far as! am concerned, there a:i nt no such
I have never been to one. Many of you may have.

MR. SPARKS (SJ.NANGF.JJO): In camera evi dance.

MR. JONES: There are in camera inspections of

16 evidence, but an in camera hearing imp) j es to. me that you go.

17 hide somewhere, and I don't know who is that'e 0'Y exactly what

18 they do, but everybody is not there, that :is for sure. And J
19 just don't think that we ought to be expanding that Kind of

20 concept wi thout knowing :where we are goj.ng. :r don't even

21 know whether it is constitutional.
22 SOU1..F,S: J am going t.o take a
23 consensus It was eight to eight last time. Somebody didn't

24 vat,a. F.v'arybody pI ease vote th.:i s tj me whether or not Wf'l

25 include anything in here about the avai.labil i t:y of in camera
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that is not 11 again. One 1 two,

seven, eight 1 nine. :i 0 0 Okay 1

mention.

th-ree, four 1 five, si.x,
11 tol 0 We are go; ng to

MR. nORSANF.O: St.eve toJdme he votes wi t.h :me

CHAIRMAN SOULSS: All right 1 11 to 10. are
going to do it. let.' s try to figure out qui ckJ y how to

do it so we we can get on with this.

MR. nAVIS: 1 suggest just a broad re:ferElDce

that these proceedings can be he l.d in camera in acco'Ydance

wi tb the practice under rule so a,:nd so.
MR.. MORRIS: riet me make a suggestion. I was

going to say something 1:1 ke 1tdocuments may be rev:i ewed j n

camera upon request by any party if the COU'Yt finds that

inf()rmatjon would be :revealed which :is sought. t.o be

protected. " Tn other words, what YOll are trying to do is

str:i ctJ y J:i m:i t to where you don i t let the cat out of bag.
'!UGAR: Did you use the word r.ecord?

MR. MORRIS: I said documents.

. HERRtNG: Court records sought to b(-)

sealed.
MORRIS: J (:~ame after that colon :r put
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1. "however documents mayberev1.ewed." Can you 'read back what~

.2 I read?

3 It is :tn:formatj on sought to beMR DAVIS

4. sealed.

5 MR. HERRING: ,Why don' t we say the court

6 records sought to sealed because the rule dealf' with court
7 records, wha tever those

8 ba revî ewed :i n camera uponMR MORRIS:

9 request by any party if the court fjnds that. :informat:ion
would be revealed which sought to be protected. How about

12

:11 that
l"lR. ADAMS.: has aJ ready got 'the power to

'I.,I,.: revi.ew something camera. "(he court has got powe~to look

:i 4 at something :in camera 1 does))' t he 1 any ti me.

15

16

not mention it then..rUSTICFl PFlEPLF,S:

MR. MORRIS: This is a new proceeding,

17 Gilbert.
18

19

MR. EDGAR.: Read it again 1 pJ ease.

J.lR. 'OAV'XS.: Somebody can argue that they

20 did)) 't say anything about j t --
21 CHAIRMAN SOULES: Well, somebody raises a

22 priv:iJeged question at this hearjng, doesn't have any'th:lng to

23 do wi th revealing information sought to be px'ote.cted. it
24 is a privileged question, attorney/cJ:ient priv:iege. Can t.he

25 Court i.n one of these heari.ngs conduct in (~amer.a
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1 considerations of whether 01: not the'ce is ,fact 1 the

2 attorney/client prjv:ilegeat r:isk
3 l\flL .JONES: That rai.sed in privilege when

hef:i rat got past --
5 CHAIRMAN SOULES Th:i s j s f1 rat tj me.

6 MR. JONF:S: --- get. ting ready to f:iJ e a sui t.
7 SOUllfìS: This is the -i:irst time that
8 it has come up. Jsn't j n camera proceedings

9 MR. MORRIS It is not going to be the first

10 time, though, is J.t, Luke?
11 . HERRING: It may.
12 CHAIRMAN SOULF.S: r understand hypotbet:i c~:tJ Jy

13 it is. r donft see the problem with just sayi.ng uincamera

14 proceedings may be conducted as provided :in 166(b) (4) 1 and

15 that is prlvilege, trade secret, and it is the same kinds of

16 probl ems rea.JJ y tha.t we are deal hig w:i th here.
17 tvIR. ADAMS: T. have got a question. 1:s it
18 goi ng to be f j n camera 1 j s he just going to be J ookj ng at the

19 COl'xt records or is he going to be looking at some 'Ldavi t
20 the other party hadn' t seen? What j s the court go:i ng to be
21 iooking at when we talk about in camera?

22 CHAIRMAN SOUJ.¡¡S It would be just J a

23 discovery hearing. If we go up to 166 (4) .

24 MR. APAMS: It is not goi ng to b~ any J
25 in there
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1 eRA n~MA.N SOUU~S: Hay be
2 l-iR. ADAMS::i s gO) ng to be J oold ng at

.' something that has been to him by onf: side that the
4 other s:íde hadn't sean like an affidav:it from an engineer O,Y-

5 something like that? What is going to happen if. it is in
6 camera.

"1 SOUi.F.S: Judges can, and they do. 1
8 conduct in came'Ya heari.ngs about ever.y way:you can -¡,magine,

9 sometimes both lawyers, somat, meS no J awyers . Somet-: mes a

10 witness.
Li MR JONES: How can someth; ng become a court.

12 'Yecord in an in came'Ya proceeding.

:i 3 C.HAJ'RMAN SOUI,F.S: We have vo.t.ed to put j n t.nat.

14 in camera pt'oceedings a'Ye available. How do we say that?

15 Tl1.at:is what :ts on the tabJe rigbt. no\'l. llohn O'Q'uhm

16 MIL 0 QU1:Nl~: T. think we ought to say
17 way you said :it :lJ e ago.. Do you :remember what you sa:i d?

18 CHA1:RMAN SOUURS '" havesai.d it two or three

J 9 ways John, awhi J a ago..

20 MR. O'QUINN; Well, what J' remember Y'O'U said

21 while ago was that the court can proceed :i n ca:mera, andthe:o,
22 you referi:mce rule on discove'YY in camera, you know, in

23 accordance wi tb where that ruJ e j s 1 and :it probabJ y needs
24 some langtl.age like ì:left:y had been talking about, you know, "it

25 there:i fl some compe)):i ng need for that or however you put j t.
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1

2

3

4

If it is necessary in order to prevent, you know 1 the

disclosure of the) r information
MR. Iv¡ORRIS: 1:t looks to 'me kewe a-re not --

this isn't a d;j scovery procedure. r th1 nk the probJ em :i s :i s
we axe c-reating a whole new procedii-re or pi:'oceeding in r£'exas r

and discovery j s over and you J J have your d:i scove:ry

fights and privilege fights over he'Ye ,but when it comes to

whether or not thi s j s goi ng to be saaJ ed, j t seems J j ke the
only ona thing the court at this sta.ge is going to be

interested in, and that ::s whether or not he doesn't want, to

let the ca.t out of bag in -reviewing it when der.id'h-ig whether

or not to seal j t. And Why wouldn't he r in this one

instance, just review it in camet'a to determine whether or

not it should be sealed j n such a manner so it won't reveal

the intormation sought tC) be p1:otected~ I mean 1: think we

are mhd ng discovery wi th a sea) j ng Jiearing.

5

MR SPARKS (S1\N ANf:rr.;l.O) Tief.t:~i, when he has

his pr:i vata in camara hearing and he Y'uJ es that. j t j s

sealed, and 1: don f t think: 1. t Ü~ goi.ng to be sea led, how do 1:

convince an appeJ late court t.hat he abused a propondance of

evidence i.n sealing thi.s because t don't know what went on at

the hear1 ng .

what :it is.

MR. PO)lSANJ?O: You don l t. lmçnq what it :i s.

MR . SPARKS ( SAN' Al\lG'€ì:JO): -i don't even know

are getting into a problem that J think
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Frankl in points out:, you can l t have an i.n camera hearing.

1-1R. lVJORR1S: Saystne near:ing should be heJd

in open court.

CHA1RMAì''i SOUl,:FS: J :r:ight, Jet me propose

this: "The Court may cond.uct in camera proceedings where

necessary to prevent disclosure of the record sought to be

protected., or the substance oftnat record."
JUS'rICF: POGGE'J~T: I have the same concern as

¡;'rankl in has about the term in camara proceedinÇ1$ is one

th:ing to have an i,n camera inspecti on of documents. :rt j 5

another thing to have a proceeding that is really an ex :parte

p:roceed:i.ng

MR.. HP-RRING: so, Jet me poi nt out that.

there Üm J t going to be any :nich thing as in camera

proceeding :í f you are going to a) J ow anybodY to j ntervene who

wants to because everybody becomes not a metfiber of the publ ic

but a party to the proceeding. J wouJ d suggest we s:i mpJ y go

back -- we can't solve that proceeding p-roblem completely

we go back to inspection of docuements, and we say "the court.

may conduct an in camera inspecti.on of the cov:rt recm:ds

sought to be sealed before ruJ:i ng on the motion :i f the court.

tinds that such an inspecti.on is necessary to avo"ld 'ce'lealing

the informati o:n sought to be protect.ed."

JUSTICE DOGGETT: Good proposa 1.

. JONF.S IJet' s t.hi about t.hat a m:i nut.e.
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may be we are all fine, if you are going to have the court

go look at pubJ records secretJ y and ded de what.her to seal
it.

MR. :RERR1NG: In most :inst.arices, :if they are

al-ready public -records, you are not going to
up.

this come

ltJR. ~:rONES: J thought that was what we were

dealing with.
MR. HF.RR1NG: 'j'lh:isrefers to court -_.

insPecti.on of the court recQl:'ds sought tobesea1.ed.

l'\R. JONF.S Court records are pub):i c reco:~ds.

R~RRING: What you a-re gQing to have --

and you are right in th:is sanse 1 FrankJ ÍJ1. You may have to

have your definition .of court records-- and Lefty and I
tal ked about this refer not onJ y to what :i s fi J ad but what

is proposed to be

judgment.

1 such as your motion for summary

MR. SPARKS (SAN ÃJ'\GF.IJO) Or h as been

21

exchanged but hasn t been filed.

J'IR. HF.RRING: That gets into d:i scovery,. vie

are going to address that later.

. ,10NF.S: 'j'hen we a:r'e go:i ng to go to aeaJ:i n9

things that aren t even

CHA1'RMA SOUL,F,S: How about th:l s, 'the court

may conduct an in camera "inspection of records.

22

23

24

25



1

2

3

4,

5

6

7

8

9

10

11

12

J 3

14

J 5

16

1'7

18

19

20

21

22

23

24

25

:i 84

Xt anybody has atormal proposal, ll2tfj get~ i,t on

the :record. AJ J rj ght r how about t.h:i s "'!hecourt. lflay

conduct an camera inspection of records necessary to

p:..event sc) o.sure ofreicords sought to 
be prot.ect.ed . Now,.

that has got it compressed down to the record. That is the

on) y thing he can look-at ::tn camera.

MR. DORSANEO: You still haven't detined what

in camera means.

CHAIRI'fAN 50'01,":5 It says the only th:i ng you

can do back there is 'L.ook at a record.
POR5AJ'iEO: fly h:imseJ f , hersel f, w5 th

one set of counsel and not the other counseli wi. th

counsèJ but not the pubJ j c?
MR~ MORRIS: It says hearing may be held in

open COii:rt..

. RRM)fSON: th t.ne except; on of t.he

instance when Justice Hecht objected about the summary

judgment 1 1 am try:i to thj nk of an j nst.ance where th:: s

would be -- i: meatl you are trying to to seal something,

presumabJ y, the other has aJ ready gotten j n scovery f
sren't you? You are not trying to seal i.t from the
adversary 1 you are trying to seal :i t from the public. 'Why

not let the adversary back there, and why not just gi.ve the

court the authority to conduct 
this hearing :in his cha:mbers

with nobody but the original participants there?
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1 MR" DORSANEO: What the trade secret lawyers

:& really want j s an ex parte procaed:i ng, as I understand, j t.
:3 '1'hey don't want ..- they a'Ye calli.ng it in Cal'iiera. means 1:

4 don't want the enemy thera, ànd J don't think that that is

5 even consti.tutional

6 . ßRANSOi\i:ßut :'sn't that reaJJy :in

7 discovery, II? A-ren i t we to a point now your
8 opponent has the j nformatj on?

9 'lIlL lv¡ORRtS: You probably are #

:10 MR. HERRING Usual Iy you are ,you may not.

11 MR. ßRANSON Why hide it t'Yom him anymo-re

:12 conduct somethj,ng that sounds like star charnbers proceedS ng

13 for those of us who are Ii tigators. Why not let ori.ginal

parties go back in the court' s chambers and part:! c:i pate in

15 the legal process and keep the public: out of that heari.ng.

16 JUSTICE DOGGETT: Because they are intervenors

17 at this point. 'l"hey are parties, as Chuck 
said .

:US MR. BRANSON: But jt would so)ve the probJem

19 that we a'r.e dealing with to not t-reat them as an intervenor

20 for the purposes of this hearing.

21 JUSTICE aut the 
problem is nona of the

22 parties who were original J y j n the case may represent Uie

23 intereßts of the public parties who are intervenors.

24 MR. BRANSON: r see
25 CHA1:RMAN SOUI",ES: t,etty Morri.s.
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. MORRts 1, what ,!H't,: t:alking' about
is that the judge look this data 1 :make J (lok at. these

documents and review them 1 The judge may look at theni

hi roseJ f r but the ng j s then go:i ng to be bel d j n open

.court, and at that time, he can 'tug. i:f

decides he :i s go:i rig to Jet them be sealed, he has t.o do :i t :i n

such a way as to not 'Yeveal the contents. But you can i t stop

judge from looking at the documents in camera if he wants

to, but I don it think that means he goes back and has an

ex parte hearing.

MR. SPARKS (SAN ANGF.l,O): If he seals from

right there, t mean it is kind of over.

MR. in!:RRING We have j n camera inspect:i on of

documents now, whateve'Y that means, under the discovery

procedures, And generaJ ly. :in discovery t :i t. :means you dont t.

want the other side to see it because you are claiming a

pr:i vj J ege and the judge inspects them wi thout the other s:i de

being there. Ä.nd f.O-L document inspecti.on, I th;.nk we a:r.e

talking about the same thing.

l'lR. L.OW: You have to describe the document,

name and day. 'Jt is just not like you don't know what j t

was. It just doesn't give you the nitty-g'ti tty detai.l, but
you can't just say this is bad and :r won t even te) J what you

it is

MR. HERRJNG: 'J'bat is right
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1 SOUl.I'FS: We spent a long time

2 design:ing the :in camera routine :in :l66(b) (.4,), Jt:is probably
:) still impe~i:fect 1 bl..tat least it has got some guideli.nes in

4 it
5 MR ~ :BRANSON What :is the argument. agaj n

6 against using the previous words in t66(b)?

7

8

9

SOUl.¡iS: somebody says t.hi s j s so

different frQm d.iscovery that ì. t shmildn It done I don't

agree th that ¡.but that :is neither here nor
10 tJiR MORR 1: S We are not discO'le'Y~t " ai~.e

11 in seal ing heftrjog.
12 1 woul d J ike to move we adopt t.h:i s ()l) (3) of 1.0cJH"*

.

13 Purnell on the hearing with the addi.t-i.oTI that TJl).ke has just

:14 proposed

15 In other words r that you have everyth:i ng t.hat is j n
16 here except the part referring to burden of proof.. and thF;t1

17 you so put in thére what ¡.luke has just proposeed.

18 CHAIRMAN SOUL~S: 1: will read it again if Y01~

19 like, It says court may conduct an in camera j nspec on

20 of r.ecords where necessary to prevent disclosure of records

21 sought to be protected."
22 . :BF:ARP: F.xpJain thi s to me. You say that

23 you are goj ng to saa) fees. Now f under this practJ ce here.

24 ar.e you going to give a notice and have the recor.ds down

25 there :i ri the cl t s off; ce, go:l ng toseaJ j t; j t. :is t.'t:i ng
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1 there. Do you seal it fi:rst undei: this t:em.poi:ary --
2 CHAIJU'lAN 80\11,;;8: j s what happ~ns J

:3 fi lea motion, 1: am trying to conduc-t a ti:ial, what~va'Y. ivíy

4 adversary -- say :it j s ina divorce case my adversary

5 comes in and files a pleading with a lot of. eKtraneous stuf.f
6 that terr:ibJ y damaging t.o my cJ hmt but reaJ J y doesn i t

7 have anything to do wit.h the lawsuit. lV(aybe it is a past 1.5,

8 20ye.ars ago :Împr:i $onmant or s~ri ous psychoJ og:icaJ prob) am

9 that really nobody has thought about in a long time. It is

10 very damaging, and 1 want that seaJ ed. ')'1hat j s just done :for

meanness.

12 I come in, I fi Ie a mot; on :for an emergency order

13 of sealing And 1: take those up and say look here, .Judg'e.

14 'l'he judge says :fine. 1 am going to sea) them on an emergE'ncy

15 basis, post your notices. Everybody shows ~he judge has

16 got the record, and we put on E'v:l dence that j s an event that
17 happened years ago, won' t have anything to do with this. case.

18 If we convince the judge of that, the ot:her side says, J,

19 when did it occur. We got to tell him whan. Maybt~ the

20 genera) nature of it, not enougb to d:iscJoi:e :its contents

21 like these trad-e secrets people are going to have to do. And

22 finally we get J done 1 the Judge says 1 we) J, J am look.: ng

23 at it and 1: conclude that should be .sealed perman.ently. T

24 beJ ieve that ;i tis not to your cJ:i ent for this stuff to
25 be the ~ecord so the public can find it. ~hey are
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1 using this trial pr.oceeding as a vehicle to cause a lot ot

2 prob) E'.:.ìS and thi s is just leverage" Then:i f the press wants

3 to review that, go to the appellate c()urt. T.hey can't

4 see what j s j nit. They can just say 1 don ~ t thj

5 hea'Ying was conducted right oi:what have you or ever.ybody

6 knows it is a Iie, the Judge :made a ìnistaka. The appe:ìata

7 court opens it up and looks at it. and they ei the-r agree or

8 disagree That j s what we are tal k:i ng about

9 lvlR'IRANSON: T.his hearing that 101.1 are having

10 where you are desc:r:iJ:ij,ng the act

11

12

eRA tRI"lAN SOUIJES: T.ha t is all open.

l'.fR. ì1RANSON: but not what of an:irnaJ

13 it is. The public shows up

:i .4

15

CHAIRMAN SOU1.¡iS: They are an j n the:re., that

is right Exactly
'l

But the animal r the tleece is st~i1.1

J6 the envelope.

17 Is that J:i ke proof :i:n t.he~.

18 pudding.

19 I'lR. JONES: If i: were a jom~naJ:ist, J could

20 1l.ake a lot 01lt of that .

21 MR. ¡¡OW: 'l'here are a Jot of defense Jaiqyers

22 that wish you were a jout'nalist.
23 CRA1RMAN SOUl,¡'~S: Ye.s, si r, HadJ flY.

24 EOGAR Move the question.

25 CRA1RMAN SOU1.F:S MovEl the quest:i o.j), O:~ay.
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those in favor say "Aye ~ " Opposed?

MR. JONF.S: Opposed.

CHA!RlvtAN SOUll-lšS: Hmise to one, 1 right,
that passes bouse to. one 1 as l' tmderst.and the vote.

. MORRT.S: Say, fiuKe 1 are you go.ing to

sandw; ch that into. th:l. s ruJ e there where i~e del e party
seeking seal i.ng. "

J 1"5 ght w; th youCHAIRMAN SOl..l,F.S: 1a that.

to. put it there.
MR. MORR1S: 1 thjnk that :is a goo.d place for

it.
11R. JlJ'ARP: ¡',et me aak you o.ne other ques tj on

about procedure practice. You are go.ing to. sayi: am going' to

file th:i s affidavit :in connection wi th mot; on to summary

judgment if you seal it. !fyou didn't seal it, T. am not

going to fjJ e j t. Is that what we do?

. JONiiS . Beard, you have done voted for

that. You can't go back.

. rìF:ARn: r d:idn i t say Aye, J djdn' t say no.

CHA lRMAN SOUl,F:S: J th:i nk you won:1 d J e a

motion for leave to 'tile a sealed 'reccrrd. the judge would

deny your motj on 1 you woul dn' t f; Ie :i t. 1 mean you have got

a vehicle here for. doing that.
. RAGhMllll: I.et me ask you tn:l s! JJuke, :i n

summary judgment context, then is the judge going to rule on
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1 suminary judgement ba.sed on record that the opposition

2 hasn t seen?

3 SO'U1IES:: r .don i t sae howt.bey' can

4 because that waives privilege

5 . JiRANSOli': sure would be hard to a

6 controverting affidavit.
7 SOUl/FoB: Okay 1 what :is the next

8 objective? It is important f let's move on to next item.

9 What is next?

'to HERR1NG: Why don't we go badi: and add

11 in -- run th-cough the la.nguag.e that ~tom and I talked about

12 before he left about the extension of
.i..
i.) :me 1 the exten~d on of

13 the orde-c f and that would be added on t.he temporary sealing

14 order That would be added on the top of Page :1 w'hej"('l j t. now

15 says the first wo-rd is "notice" and then the-re is a comma.

16 J'f YO'll struck the rest of that sentemce and ¡.;e are propo~d n9

to put in this "and shall expi-re by its terms 
within such

18 time after signing not to excaed :i 4 days as the court f:i xes i
19 unless within the time so fixed, the o-rder for good caUse

20 shown is axtendad or unless aJ i partj as consent. that it may
21 be ~xtended semicolon such extension shall not exceed an

22 additional 14 day.."
23 "' MORRIS And t.hen the rest of t.he rule.

24 "' HF:RR1NG: '1'he rest of the ruJ e W(')uJ d

25 the same would go back under. the notì.ce prov'¡.si.ons and
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:I. change the 15 days to 14 days iu:\der that parag'Yaph

2 ~ RDGAR: Questi.on 1 Chuck 1 s:: nee the

3 intervenors are now paxtiEis r would they also have to agree?

4, l"fR : Yes, Anyone who has :i ntervened

5 could block and an €'Ktension.

6

7

MR. DAVIS: :idnd of u ass, jsn t. j

MR. SPAR:tS (SAN ANGßIJO): No, you get an

8 additional 14 days.

9

10

MR . nAIl:r s : anybody can ock :: t. .

J'#R BRANSON: Are these:intervenors forma)

intervenors? Have they got tofi

12 :intervention.

pleadings in

13 . nAVIS Here :r ami J came aJ 1 the way from

14 out of town, ! want this hea"cd. 'tam not 
going to ag-cee to

15 any extension.
16

17

18

. ìiF;RRING: aJ ready voted.

SPARKS (SAN ANGF:J,O) If yo\~ get

14 days without any ag-ceement, the court can you an

j 9 add; tj onaJ j 4 days. To get anythl ng past that 1 you have to

20 have an agreement.

2:1

22

23

JUSTICF. ßF.CHT: 1,at's take a vot.e.

CHA"tRMA'I¡' SOUTJF:S: All 'Yi.ght, that rtght out

of 680, Chuck? rs th:i s para) J to 6801

24 i:t pcl-rallels 680, but the way it
25 works, you can only get one eztems:ì on and :i t. has got. to be
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1

2

3

4

5

6

7

for good cause or evetybody agrees. 1:1: any'body di.sagn'!f!s,

you can't get an eX't.ena:ion.

SPARKS (SAN ) '1'hat:l 5\ not
voted )"or earl jel". voted on ear) ier t:rack:i ng
restraining order Rule 680

MR. H:lRRJNG: :r undara tood we were on J y gojng

to do one, al1.ow one extension

t we

8 SOUl,JSS: That is 680 says.

SPARKS (SAN ANGF.I.iO): You something

past the original 14 days :jf there j s no object.ion from any

party . That is what TROs say.

. BRANSON: Sam, he j s say:i ng these

intet'venor.s are now the parties.

MR. SPARKS (SAN ANGRI.O): 'J'hat. j s:d t rand

9

they can certainly stop anything past the

understand that

days. 1:

CHAIRMAN SOtJ.:P~S: lJet. 's see, does tJ:d a set

1. 8 t imf'.!?

19 MR JONF.S: F.xtens:iön automat:icaJ

ivUL Ht!RRING: You don't think that is what it20

21 was? ':Phat:is what ~ro.m and J understood.

22

23

24

25

SPARKS (SAN ANGELO) I asked IJu.ke

specif:i cally :is he track:i,ng Rule 680 on TROs because we have

judges that get sick. You have got to have theti'tst day's

upon the court's order and just hav:i ng a nE~wspaper man come
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1 in and say no, r want to hear it today.

2 MR. RERRJNG: That was my or:ìgj POS:l on,

3 but Tom didn't feel you should automatically get it, and or

4 understood this :is what we went to and th:i s :i s what.

5 understood as well. I don't care either way. We are just

6 trying to embody whatever group wants to do.
7 SOUïlfiS He1'e is what -- î. f you USB
8 680 after the word "not; ce y l\ j t wouJ d read and and )
9 expire by i tis terms after signing 1 not to exceed days, and

:1 0 shall exp:i re by j ts terms not to exceed :14 days tar SJ gn:ì ng

11 as the court fixes, unless within the time so t-¡:xed the or.der

:1 2 for good cause shown j s extended for a J j Ke per:i od or 1m:1 ess

13 a party gets to them, the orde'(' as dir.ected consents that it

14 may be extended )"'or a longer period. The reason for the

15 extension shall be ente'ted of racor.d. l\!o more than one

16 extension may be granted unless subsequent extensions are
17 unopposed." F('hat is all the language 01:680. Can we just
18 use thatl
19 l-JR. HERRING: 'l"hat:is fine w:ith me.
20 CHAIRMAN SOUïJRS: I know what it :means

2:1 SPARKS (SAN ANGEliO): That:l s what we

22 voted 011.

23 r'lR. HF.RRINCh Tom undfir~tood j twas sometJ:d ng

;)4 di.t1:erent, and it was his languagt~, but "( wi.ll be glad to go

25 w:i th that" I prfiffir that..
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1 SPARKS (SAl'\ ANGBJJO): 1: thought we had the

2. finaJities of life pointed out bare. "lust make :it where you

3 have to.

4 CHJUR1~AN SOU1..)4S: Okay 1 aJ J :\ n fervor

5 i.s unan"imoi;,s"Aye. " Opposed?

17

l-fR. ROOAR: l,uka, 680 :i s says good cause

is extended unless party against whom the o~der is

directed consents. Do you mean any party consents?

SOUM-:S: Hold on just a second Let

:me see where that Okày.
o EDGAR: You have to change that. Y(Jll just

can i t just literally adopt 680.
CHAIRMAN SOUl,ES: All right, that i.s 'Yight

ass J parties copsen t," I guess.
l".R. F.nGAR: "Unless all parties consent that

it :may be extended for a longer per) od" And tbat then wou) d

parallel 680.

CH.AIRMAN SOUI..RS: "UnJ ess t.he part:i es consent

that i.t may be extended 'fo'Y a longel: period."

lolR. EDGAR: Unless" aD ti pa:rt,j es.

CHAIRMAN sOut..ES: Okay, thank you I

appreciate your watching over me there" Okay, what js next?

'iiR .TINDAlJl': liook 1 1: have -- a'Ye w~ down to

notice~( On notice, ¡ not) ce that the :motj on must. be posted

at a place where irour open m.eeti.ngs law requires posting'S.
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1 In my cou"nty, that would, be di'ffi.cult. c01mty

2. adm:l n:i stration bu:i Id:l ng :is total) y separate from

3 courthouse, and "C would suggest that eithe1: Y'OU po,st it over.

4 there.:f you want to. l' think you have to get a Jock and key

5 f-rom those who can get access to the glass bulletin board,

6 and j t is very awkward to do that, or they con) d post at the

7 entrance to the coirr.troom. You have been th'Yough that issue?

8 lv.R HF.R.RING: The problem ife got :l nt.o wi th th(~

9 committee was which cou'Ytroom, you have got 1:3 courtrooms

:io You couJ d post :I t on theforecJ osure board r but :i n some

11 ci ti.e.s now we have got thousands ot toreclosl1n~s, An idea

12. was s wou) d the cJ eanest other :read:i yava:i J e
13 ternative that people could find to post it, And 1.1
14 have to :make arrangements locaD y :i n some areaFl to aJ J ow :i t 1

15 but that is the best we can. come up with. You also, of

16 course, have to f:ile it th the Supreme Court cJerk.

MR SHOP What is the purpose of sending

18 notice to the Supreme Court clerk and posting j t at the

19 Sup1:eme Court?

20 l1R.. HERRING: The:1 dea was t.bat. the med:i af
21 most of the which have Austi.n off..i.ces, 'Would OP. ablp. to find

22 out:i f the)"e j s seal :ÌJig go:i ng on. ,)lhere were ternat:i va

23 pro¡msals such as that the'Ye would be a list filed wi.th the
2.4 Supreme Court and you wouJd have to send out not; ce at your

25 own expense to everybody on the list, and that was v'te'Wed to
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1 impractical ~

2 JUSTICB nOGGri1TT: And so t,he court con) d have

3 an idea of. how extensaproblem this and how of.ten 1. t
4 :i s occurring. 'J'hese are going to specj thE'! type of casef'O

5 we wi 11 have the tabulation fi:om on that i:t may

6 not be sömeth:i .'$1 to keep permanent:i y j n the rule, but :1' tJi) nk

7 it 1.8 a good, again, to Q"tv€: us an idea o'fhow extensì.ve --

8 MR. i¡'1J\lnAJ,l,: It seems to me you are ng

'9 theaute. 1: know my di vo-rce practice bef.ore a client is
o going to readily march into seaJ :lng records r :r have got, to

11 tell them we have to send it to the Supreme Court of Texas

12 and they are going t.o pubJi sh it there Every newspaper :in

13 the state is going to see it. We have got to t:ake up in

14 open meet.ings. '1'hat you up the ante so :much that you ,have

15 destroyed any real oppoi=tunity 'for -- should 1: call it
16 discrete sealjng of records in a divorce.
17 MR FO:O;RR1:N'G: T. think that 'was the intent,
18 really, behind tbjø provision.

19 MR TJNnA1JJ,: That j s :l .' a ch:l J d abuse case 1
20 we have got to send it to the Supreme Court 1 got, to post a

21 public meeting law. 1: lnean i: just thi.nk that --
22 MR. F.nGAR: Fiut 1 Harry 1 t.hat :i s onJ y :i f you
23 seek to seal something. 1: mean. othei;w'Íse, you don't. You

24 don't have to do i, t every case.

25 MR. TINDALL No, I am saying you have got a
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t divorce case where lots of confidential informationha~ be~n

2 out. It is there, sworn inventory 1 the divorce decree that.

3 is very detailed on thei.r asset.s, and then the client says.,
4 hey, is: tha:re soma way 1 can keep th:l sfrom pubJ icscruti ny?

5 Yes., but we have got to go post it over at the ,county

6 commissioners ,j office/we ha.ve got tomalJ i tto e Supreme

7 Court. I just think that that is very llm:easonable fot'

a matters that don't have .some bearing on pubJ ic j nterest

9 litigation
10 . I~OW Wou) d that j DC) ude a s:i tuat:i on J:i ke

11 1: am talking about, a partnership. The agreemf,nt -- they

J 2 wemt to sea) 1 bot.h parti es do. They agree to :l t. F:ven:ì f

13 they agree to it 1 are still going to have to file all

14 thj s stuff?
15 SOUl..F.S: are going to get--j D 8

16 little while, we at'e going to get to some mo-ce sei:iOl.1.S' stuf'¡:,

17 not anymore more serj ous maybe than th:i s, biit J mean therl: j s
1.8 a whole nother dose of thi.s. 'Whenever we decide whethet' or

19 not discovery j s going to be under these Sall1e rules --
20 discovery not filed -- because discovel:Y that i.s filed i.s
21 aJ ready under this rule 1 and 't'fhethar or not settJ amant

22 agreements not -filed are going 1:0 b~ under this

have got to to those two PO) nts Jatar.

. ì',OW': Thi.s 1,S not di.scovery. You agree.

23

24

25 SOUIjF:S 1t :i s a sattJ amant
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1 agreement.

2 MR. JJOW: s 1 be a document that :is the
3 whole basis 01: the lawsuit, ånd both ---and neither side

4. wants anybody else to know about what th:i.s partnersh:i P Wf:fi,

5 and they wi 11 agree that you could file it and seal it 1 i.t
6 would be referred to, part; eswould have copi es and so forth

7 and it wotlld be on reco'Yd, you know, e'V'p.n bef.ore it was

8 j ntroduced as an exhi oj t. 1t.:i s not somethi you have to
9 have discovery 0 Both sides have it. and they can i t seal that

J 0 unless they --
11 CHAJRJ:1AN 50U1.155: No, absoJuteJy not., That:'s

12 what this does, not unleslS you post it in Austin and wherever

13 else it :is
14

15

16

17

18

19

20

21

22

23

24

25

you open to amendments or. TIND.U.L

suggestions for changes?

CHAIRMAN SOUl,JšS r don t know. r mean --

l"ïR. HERRING: I have been foreclosed. You can

propose whatever --

MR. ¡¡:PGAR: WhiJe Harry :is mulJjng t.hat.

over --
. ADAMS That j s go:i:og to increase

a'Ybi ti:ation.

MR",F.TlGAR: J presume that th:is :ìs :intended t.o

bea simultaneous ti:ansmislSion to tht' Supi:eme Court bt'cause t

can see parties delay:i ng -- it doesn l t. say anyth:i ng about
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that has be filed wi ththf: SuprEiine C(n.n:t. T.t ju~t:

':liays "shaJJ be fj:: ed. to

3

1;

ey, he)p me nd thE'eRA SOUJ.RS

J anguage that we need to x

EDGAR: At the bottom of (0) (",

MR* COl~IJINS: It says :immed:iateJy after

posting slJch notice. 1 then you have got to with
the cJ ark of the court and th the Supreme C(:)u:rt c:i

l'lR. RDGAR: Al1 t'ight ,all right

CRA:rRMAN som.ES: Okay 1 whej~e are we now 1

Lefty? What next?

i:iORRIS WeJ J, on not) ce, t Chuck d

he mentioned it. The only change we had in thet'e was change

that :'5 days tö 14. Did you get that?
eRA IRMANSOtHlF.S: What 1. ine is that?

MR. MORRIS rt j s down there in the body

about six: lines, seven lines up. It says "posted at least"

-- it has 15 and we are changing :1 t to -- ":i 4 days p,rj or to
the hearing." "''('he written :motion in support of the .seali.ng

request shall bef:tled . It

CHAIRMAN SOUl,llS: I. got you, thank you.

MR. MORRIS: Okay 1 that ne€;ds to be changed.

eRA I RlVI AN S()UTll"-S: Okay, wha.t -¡.s the next one

MR. CQi"j"rNS: J have one more questi on about

the ve:r:y last sentence --
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CHA1:RMAN SOui1rtS

¡VIR. COIll~J:NS:

John Col

of (b) (2) . "The notice shaJ L

3 not be sealed, be maintaiued and ~emain open to public

inspectj .on, " That j s at the office of t.he Court.4-

5

6

'7

8

9 read that, John

clerK ~ ts that correct? 1: wanted to go see the notices

J go?that have "been filed, :is that

lvíR. : That is actual

. ,)~JNnAJ,J, not:i ce at the courthouse. J

you pos t your not ice th the local clerk, you have to a

verif:i ed copy of that notice" So is that is going to be

in your ti verified copy in the ti and then YOt'! a-ie

J 6 gcdng to have a copy at the Supreme Court. Roth of those-!

17 would remain open.

:18 MR C01,1,!NS: Wi the Supreme Court. cJ erk 1

19 though, have a book or lp.dger or soniething, 1: assume,
20 has that in there?
21

22

23

CHAXRMA1\Ï SOUL..¡¡S: When does j tsaythat the

notice is to be led?

l".R HR.RR:rNG: "JmmediataJy after post:ing such

24 noti.ce, the moving party-shall tile a verif.i.ed copy of the
25 posted noti ca wi th the clerk of the court," at cetera.
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1 eRA IRMAlll sourlF~S -: Okay Now, if this i~ going

2 to. rema:l n epen to publ ina13ectJ on, Jet :me asik ce

3 Ooggett. does the Suprt~nie Court: plan to keep th$:se fot'evar 0'('

4. do you:mean to. just have :ltopen )~or public :inspection :in

5 court where the case is pending?

6 JUSTJCF. POGGBTT: J, ¡ guess j t j s go.; ng to

7 bei until this rule changed, it is going to be kept

a indefinitely, just 1 our otner records are

9 indefinitely.
10 CHA1:RMAN SmJl~ES: Retb 13) aces?

11 JUST!CE DOGGRTT: 'rhat,
I

right.

12 MR. HERR1NG: Yes, t.ne med:la was concerned

13 that they want to go back and study, you know, malp't'acti.ce

J,4 cases or something and they can't find the recoy'ds and they

15 den't know what has been sealed.

'16 J'US':PJCF. POGGF.'JT Thousands of these; nstead

17 efa few ef these, af.ter a year or two, we come back and

18 change the ruJ es.
19 CHAIRMAN SOUi~r:S J just wanted to. be sure

20 that! undet'stood it we want it both places.

2J JUSTICE DOGGETT: T;iere:is a debate about

22 whethe't this is Sllch an extensive practice that it deserves
23 attention at , or the converse 1 whether it happens so much

24 when dOÜig anything will interfere 4 We are going to find
25 Ol.it.
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1 CHAIRMAN SOUJiF.S Oltay, what is ne-xt?

2 l'iR. RAGLAND J have a quest; on .

1 SOULES: Tom Ragland.
4 lllR. R.AGL.MJn: StllJ having probJ ems

5 identi tying in my mind how one of these hearings is going to

6 take pI ace, who the players are 1f the fJ'V stat.) on gets w:i

1 ota sealing hearing. may they show up and jUßt sit and

8 listen or may they show up and put on test:imony or nmst.

'9 first intervenors and put on test;.1'ony"?

:i 0 CHAJRMAN SOUl.F.S: 'They can do two out of t.ho.sf!

ll things. They can't do the middle one. can show

:i 2. up and si t and J isten. Anybody can. They can j nt-eTvene and

13 parti.cipate in the hea,ring t but they can't just show up and

14 start participating without intervent:l on.
MR RAGhAND: 'l'hey have to be an intervenor

1.6 before they can get up and make a statement or ev;i dence 0)'3

17 that sort?
18 CHAJJtMAN 50'01.;;:5: 'They have got to co:mm:i t
19 themselves by inter"vention as a party to this riiatter so that
20 they are before the court as a party-for tJl:Î smatter.
21 RAGi'JANJ): Well, as t under.standthe
22 concept here, that:makea th:i a jnter'vent:lon a matt,er of r: ght."

23 CHAIRMAN SOUlJF:S: Yes, it -l.S,

24 MR. RAG1.AND: We may need t.o )oolr at Ru)e 60

25 because that doesn' t measure up to 'Ru1.e60, i.ntt~T.vention
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1 "Cule.

2 CßAJRIvlAN SO'îJl,¡:S Th a t j s th J earve of the

3 cou"Ct, isn 1 tit?
4, MR. RAGJ.AND:: Yas, where the sting €IS

:3 have a right to oppose i tand have them kidtf:id out.

6 MR. iYJcl-'1A1NS; You can always :intervene, but

7 you don 1 t have a right to stay.

8

9 this to mean.

10

lliFt. RAGl.AJ'lP: That j s not what T understand

MR l'1cl-JAJNS:: I am talking about o:rd:i nary

11 rule. You caD intervene 1 but you just may- subject to

12 being stricken
13 CHAIRMAN SOULF.S:: Nobody can get str:i cken

14 under this rule.
15 MR. McMAINS: That:i s a prob) em. You have a

16 rule that expressly authorizes intervention

17 ïvJR. F.nGAR: tInder Rule 60, the coiirt. can on:ly

18 strike you if you don i t have some justiciable inter~":.st, and

:19 jt seems to me that what we have done under this rule :is to

20 create justiciable interest. So i: don't think t:hat is a
21 problem

22

23

SOUI,¡:S: \'ihat is next?

MR MORRIS: Chuck and l were talking that we

24 don't have any probJem over here on Paga :1 wi th anything :i n
25 4, which is findings ,or 5, which is sealing or.der or. (c),
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1 which is contin1;dng jurisdiction. You have already dealt

2 th Cd), and over in Ca), which j s on Paga .. If theTe j ø

3 no probleiii with that, then are just 
going t:o move that

4 that be adopted, j f need be. weren't sure whether we

5 a 1 ready adopted everything unless it is speci. fi.ca l1y removed.,

6 or whether we need to make a record on ; t ,
7 MR. HERRING: We had some those
8 prov1.sions in our draft (' but :in our 

minds 1 t.hey are not

9 sufficiently significant to take the time to t:alk aboiit thenL,

10 If somebody eJ.se want.s to talk about something :in t.nose

1.1. provisions 1 that ;..s fine.

12 MR. MORRIS: lf 1"01. want. us t.o move t.ne
13 adoption 1 we will do it.
14 CHAIRMAN SOUIJES: I do l except the Cha:l r needs

15 to note on record that we may be coming back to revisi t the

16 question of appeal after Rusty and 13j work on :l t some.

17 ME. TINPAT-ili: Is somebody on not ice? I am
18 concerned about notice.
19 . SPARKS (SAN ANGELO): I have another

20 quest; on, too.
21 CHAIRMAN 50U1,1-:S: l..et' s move --

22 . 1.iORRIS: As far as tha housekeep; ng, what
23 we are doing nere,since yOl~ have alx'p.ady dealt th appeal,
24 we are just movj ng tha t Paragraph .4 l Paragraph No. 5 and 'then

25 (c), which is contimiing jurisdiction, and (e) ove"l on
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1 Page 4, be adopted as writtert~

2. ¡VIR. ¡ïPGAR: Quest:i on, cant; nu:i ng sd:i ct:i on,

3 is intended that once this rule is adopted that a party

4. would have the 1') ght to go back and J oo)t at seaJ ed docmnent.s

5 which we'Ye sealed p'tior to the adoption of thi.s rule?
6 MR. HF.nRJNG: The other way to tha t j s
7 whether someone could intervene to try tOilodi that.

8 that what you mean or do you mean

9 MR ~ EDGAR: Yes 1 "C suppose so.

'10 MR. HF:RR1NG: ¡That WaS definiteiy ¡rom's :intent

:n with this language becauSe I know he told us that.

12 IvlR. EPGÃR: So that, for example, :if somebody
13 made reference to medi.ca 1 malpractice cases ,someone wanted

14 to do a study on th:i s, to go back a year from now and J ook

15 back at sealed record.s for the last "to or. 15 years?

16 MR. ßF.RRJNG That was his :intent

17 f:lR. EDGAR: I understand..
18 MR. HF.RRJNG: J w:! J J defer to the expert; se of

19 you and Bil1, per.haps, on t:he effactive dates and how it
20 works. t1ut that :i s what Tom Iieatherbury wanted to do becaul:H'!

the pres.s does want to study issues that they can f t get into

the files ri gh t now to study somet:i mEZs 1 Sf!tt) amants and the22

23 like
24 CHAIRMAN SOUl,:FS: '1h::s seems t.o do that. Are

25 you moving now that this proposed Rule 76 (a) t Rule 76 (a) ,as
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1 it has been amended through our discussions, be adopted or be

2 recommended by the Supreme Court for adopt.:i on.

3 , that we have d.iscus.sed l¡PMORRIS:

4 Rut J mean, j nto date as ind:i cated by the record l yes

5 other wO'tds 1 we obvio\'Usly have more to do.

6 JUSi':rCE HEcHII: :Oid you modi the court

7 records section, (a) (3)?
8 MR McMAJNS: haven .i gott.en to that.t.

We haven't gotten to court9 . RF:RR ING

records because we have t.o discuss dj scove)"y emd em en t.s;

l1R. MORRIS: are saving that f.or last
CHAIRMAN SOU1..ES: 1s there someth:lng wrong

wi th the way this worded?

Okay, are you mov:i ng then that. everii-trd ng t.hat 'we

have talked about in excuse me, are you moving now that

the proposed Rule of Ci viI Procedure 76 (a) adopted as we

17 modi fied in ou~c discussion, save and except, 'iaragraph ?,
18 (a) (2) court records, which we need 'to d:iscuss,

19

20

21

l'lR. MORRIS: are not qui te ready to do

that Let me come at :i t kind of pi ecem:eaJ :i f you don't. mine

All right 1 what I am real t~ying to do right now

22 :is gat into the record that paragraph 4 on f: nd:i ngs 1

23 ParagraphS on sealing orders, 'iaragr.aph (c) t continuing

24 jurisd:: ction l aridParagraph (e) 1 ~4'hich j s no court ,record

25 be wi thd'lawn from public til€:s except asaha
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permitted by specific statute or rules, that those be adopted

as d:r'a:fted in tbe lJocke PurneJ J vE-:rsion.

SOULES Second

MR McCONNJCO: Here aged n , ch paragraphs

are we looking at?

MORR1S: Steve 1 1 am over on 3.

'lìR.. NcCON'N!CO: Right.

¡"'R~ MORR1S: And Chuck and :r just. don t see

any' 'leal difte'Yencebetween what we have done s as a
matter of substance, findings

That is 0)) UO ,

Th a t :i s on (4), on (5) , ch :is

MR

l-fR . MORRI S :'

sealing orde'Y

MR SPARKS (SAN ANGF.l,O): J1:i ng'o

MR. MORRIS (c) 1 which is continuing

jurJsd:ìct:ion, and (e), which doesn't have a tJe
SOUTlllS: Okay, all in favor say

" Opposed?

22

23

24

25

. McCONNICO Wed t just a m; nut-e. Can we

ina'tk out, since we are dealing with the sealing m:de't, and

then again repeat the clear and conv:i nci ng evj dence t.est

which we rejected earl ie'Y

CHA1RMAN SOUl..ES Where j s that

MR. HERRING: So does findings.

MR McCONN:rCO Ðut 1 mean that j s go; ng to be
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1 knockad out?

2

.3

4

pJ ace :i t saysMR. MORRJS: Yes.

clear and convincing evidence knocked out.

5

MR. HF.RRJ:NG ) of the re)"'erences :in the

ru leto clear and convincing need to be changed to

preponderance of the ev:i dance.

MRMORR!S What we are doing is striking

them and we are just sett; ng the burden of proof up at the

top where we voted it in.

NR. McCONN:rCO: So we are not. even go:i ng to

repeat a standai:d of pr-Oof?

. i-iORR.I No.

CttAIRMAN SOUrlF;S: Tell me to take them

out now because that ) 51 my job and :rwant to be sure J do the

best I can"

MORRIS: 'WeJ J 1 under 4 r you see :i t there

under findings 1 have clear and convincing evidenc.e down

at the bott.om 1 ine, That needs to be taken out.

CHA'tRMAN SOUliES: How?

. MORRIS: Just by striking j t.
MR HE:RR!NG: Strike the woi:ds "by clear and

convincing evidenceu so it just says "has beien shown.

. EDGAR: That won i t quite it b.ecause

you are going to have to come 'bacJr 1 n and say "'And thø

reasons tor such f.indings have been shown,,"
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1 MR HER.RING: All right, we can add that i.n,

MR~ EDGAR: The sentence wouldn' tmake any

sense unless :\rouchange the g1:ammar a 11. ttle hi. t.

worriedCHArRMAN SOUI.F:S: 'l'hat:i s what J'

about. Thank you 1 Hadley.

MR. 'MORRIS :'Jhen the next. on 5 where :you

talking about sealing ol:der 1 says down on th~ thi-rd

J j ne "shown by ear and conv:i nc:l ngev) dence. " w:i J J t.hat
read then, Hadley? Is that all -right?

i-nL rmGAR 1 don' t know, :r haven't J ooked at

i. t.

. MORRIS: J rj ght.
lilR HERRtNG: I think we can just say "shown"

and put the conwa there

~ EDGAR.: "Has been shown comma "

l"IR HERRING: Delete "by cJ ear and convj nd ng

evidence. "

eRA 1 R11AN SOl.H..F.S Okay, aJ J j n favor say

"Aye .'1

MR. RAGI,AND: :r st-i)) hêHl'e a question.

CHAIRMAN SOiTGBS: 1: am sor'lY, Tom.

MJL RAGliANO: Tb:is Paragraph 5, the seaJing

o-rder pa'Yt' rests with findings of. fact and conclusions of.

Jaw, appears that :i t requires t.he t.r:i aJ judge to make t.hose

findings at the time he ente-rs the o~d~'t', which i.s cont-rar.'y



2 :i

1 to the concept in RiÜe 496 and those 'Yules. i havt' got an

2 :l dea some of the tr:i aJ judges ('re not. gO;;19 to be t.oo happy

3 to have to niake those formal findings at: the time t:he or.de'Y

.4 is entered.

5 ,mST:rCF: nOGGF.TT: When would you have h:im ff('ke

6 it?
7 MR. R.AGl,ANlì: WeD,;i t looks J :ikø :i f j t :is
8 apP'Y.opriate, 496, the ti.me table under 296 would be you
9 know, it has got to be requested and that sort .of thi ng.

10 MR. ~OGAR: aefore you look at that, Justice
11 J1oggett, we are proposing that. the t:ima Jim:it on 296 that

12 appears in the b.o.ok y..ouare looki.ng at be extended so it

13 W.ouJd even be a )onger period of time than that

14 MR. H'fRRtNG: The media was conce'Yhf;;d about

J 5 having aJ J that immedi ate) y so they couJd seek rev) ew ,

16 whatever the form ot review is goi.ng to be, as quickly ~s
17 pos~db).e, and that :is why they proposed it that way, That:is

18 all 1: can say about why i.t is in that fo'tm.

19 ¡ViR. EDGAR: Tt. seems to me there j s a naturaJ

20 byproduct of the expedited time table that is envisioned
21 here, but that that :is just goj,pg to be a further stu:rbJing

22 block to sealing .orders 1 and which again 1 '( think, ca't~i.es

23 out the intent .of whole thing to open up some of the

24 records to the public.
25 MR~ MORR!S: I think that is r:ight
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. RDGAR: I think that is the intent of

. MORRrS ! thì nk that j s rj ght.
JUSTICE 'íOGGfi;'(I': '('his is 20 days under your

proposal, under your proposed change that you just poj,nt.ed

out.5

MR .RJ)C.JAR: 1 have got to :1 óok , Judge. r have

fO"Ygotten now ,exactly what that time tablE. was.

JUS'1ICr: DOGGF:')'T: That wi J J defeat. any

oppo-rti,:mity 'for an expedited appeal

MR. ivJORRrS We) J, öur mot:i on j s st:! J J on t.he

floor.
JUSTJCR HF.CHT,: F:ven though c: J judgas are

accustomed to having more time to make 'fi.ndings t criminal

judges are maki ng findings wben they ara requ:i red to rj ght on
the spot no reason whY they shouldn't be required

to make them here, or at J east the same tj me as the order.

Somebody is obvi.ously going to helpprepa.re it, 1: would

think

LOW Judge 1 that same day th:in five

days?

CñA:rRi~ANsour.,ES: Jt s'ays j ndings made at or

afte"Y the hearing." Those wO"Yds are the't'e alt'ea.dy.

. RAGi.~Nn: noes that mean any tj m.e :for

appeal mandamu.s i..s ,expired?

SOUl,¡;S: J dcm 't know.
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1 . EDGAR: Justice Deggett, it is really a

2. Ii ttle J onger than that because 296 says that you have to

3 make the ~equest 20 days afte~ the judgment is signed, and

4. then the court haa 20 days after that j n :i ch to f:i J t~. And
580 you would have 40 days 1 in essence.
'6 Jt1STIC:P nOGG:fTT ::Buddy was just observ:i ng,

7 i: don't have anyp-reblem in giving scme additi.cnal time, but

8 I think going a month would defeat the purpose.

9 EOGAR: ßut I am just saying that if you
10 typed Rule 296 t you are really taJ king about 40 days ra

11 than a shorter pericd. 'rhat is the 'Only pe'i.nt I was trying
12 to make

13 MR. SPARKS: (El. PASO): If you waJ t. too Jong

14 and the appeal is gone tit is :r.eversible e-r-ror.
15 MR. MORRIS: Once agajn, tn,s :isn't after a
16 trial en the merits, this is just an order en a sealing

17 bearjng You are not talking about something that is gojng
18 te be that complex 1 more than li.kelYI to have. W'hen yeu walk

J 9 oval" there for your hea:d ng 1 you know how you are gO? ng t.o

20 want the judge to'
21 MR ~ LOW: Most judges want a day or two to be

22 su-re they have dotted their I' s and crossed thei.-r "(" s, net
23 alJ of them wrj just like they think And most of them,

24 you knew, they don't want to -,- they might l11ake a ruling, but

25 they don't want to just put everything j n wr:: t:i ng just that.
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red hot mi nu tee.

CHAIRl\iAN SOUJ..F.S: We) J 1 :i f I wi n s haar) ng T

and as tight as I have got to be about these findings, I want

a little time to go over these f:ind:ingsof fact. and get them

over to His Honor

MR. RRANSON: WouJd three days satisfy

everybody?

MR. I,OW: suppose it was 1:i you h:i t a Friday

and he is getting ready to go somewhe-re and he can sl.gn it

but 1 you know, going back tonot:i ee.

eRA I Rl.1AN' SOUTÆS: Th-ree f.o-r \fhat.

JUSTICE HECHT ndjngs and cone) usi ons.

CHAIRMAN SOUTJRS: What portion do we put that?

MR. HERRING Put :it. bac:kin 4. because j t. now

says "the court shall make speci fi-e on tha record f.ind.ings" up

there.
. l\iORRIS: th:i n three days of the

hearing 1 within three days of the conclusion of. the hearing.

J.leMAINS: 'Why do you need 15 nd:i nga of nO i?i

'for when you have you got the findings in the seal ing or.ders

rule? The sea) ing order ruJ e requ:i res t.he nd:ingø t.o be :i n

there.

25

MR. O' QUINN: Have to be :i n the order

MR i: thi.nk that 1,S because the
they :refer to the fj ndjngs j n the order, that :i s, seaJ :i ng
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t .orders rii1e doesn't say what the 'findi.ng sha.ll -i.nclude. And

2 they have that referenc€~ :i n 4. In truth, j thj nk :i t j s again
3 Tom simply trying to be VE!"CY careful. Y.ou could have

4. combined those two.

5 MR. McMAJ'NS;: at. J am say) ng :i s since he :i s

6 g.oing to be making thedecisi.on, maybe after the heari.ng,a.nd

"1 going to have the fj nd:ings,. why not just have j t
8 con temporane.ous wi. th the .o'Yde-r s.oyou wi 11 have ()ne d.ocumen t

9 as to fjnd:ings in the order. requ:ires that :it :in the
10 order anyway So why put it two places?

i 1 "HERRiNG: :r think his j ntent :i s that you

12 have it in the .order.
13 MR. MORRIS: J think SOi too.

CHAIRMAN SOULES: The seiSl lng o'Yde-r prob l.em

15 this ha.s got. some more problems, It can be f:i xed fa):r) y

16 easy. This doesn't differentiate between a w'ritten .o'rdal: and

37 a bench order, a rendition from the bench. What. wouJd be

18 the -- what prob~em would it cause if we said nif after

j 9 cons:i der:i ng aJ) the evi demce concerning seaJ j nO' the (,"!olwt.

20 'tecörds the judgec.onclude.s a c.ompell i.ng need as defined

21 he:rej n has been sho.wn.. the judgesha:1 J 1 wi t.hin three days.

22 sign a written .order.
23 M.cMAINS: It sha) J j ncJ ude.
24 CHAIRMAN SOULES And thf'Jn rest 01: it says

25 what goes in the written order wi thin t.hree days. Is that
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1. all -right? 'I'he judge shall wi thin three days sign a w-rì. tten

2 order.

3 l~R. MORRIS; Rut:is that going to than

4 specify the findings and the reason automatical ?

5 CHAIRMAN SOUJ~RS: And then the ruJ e -- Jet, i .s

6 this. of. course, is in the -- this -i.s -i.n the Rules of

7 Ci vi 1 Procedure. So the e,:i f the court adopt.s a ru J e
8 that we ask them to on counting time, take Saturdays, Sundays

9 legal nol j days out of' periods Jess than ve days, and th; s

10 period would be three days e'Kclusive of. Saturdays t Sundays

11 and 1 egaJ hoJ j days
12 JUST:rCF: HF:CW.l: Three days

13 CHArRMAN SOUj,F.S: That you don' t have

14 Saturdays and Sundays and legal holidays as pel:-1.ods shorter.'

j 5 than fj ve days. It 11 solve a lot. of p:robJ ems Th; s wouJ d

16 then become three working days. Okay, what else, John?

17 . 0' QUINN.: In 1:1 ghty l,uke 1 of what you are
18 doing in Paragraph 5 concerning the seal1.ng ord.ers 1 what is
19 the necessity of Paragraph 4? Ism' t that just 'ìmnecessary

20 verbage at this point?
21 CHAIRMAN SOU1..F:S: Seems to me j tis

22 MR O~QUrNN: i would like to make a motion

23 that we remove there anyth:i ng j n 4. that you need t.o
24 add t05 l put it 1:05 aut I don't think there -i.s. ~( don't
25 thî nk there j s any need for 4..
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1 MR DONALDSON I could to that
2 . HERRING The only -- go ahead,
3 MR OONAI-i'!SQ1\f~ 1: am David Donaldson, and or
4 also sat on the advi aory comm:i t tee. l)'he reaf'on fo:r hav:i ng a

5 separa.te section on findings, it was very important, we

6 that the court should have to spec:i fy spec;Î f:i c :reasons why

7 the record was being sealed. And t:his separate section makes

8 j t clear that those findings need to be made. And someone

9 else pointed out earlier, Paragraph 5 doesn't real go into

10 what shouJd the finding coticJude, and Paragraph 4 prov:ides
11 what should the findings conclude
12 MR O'QUINN: Wa ought to stay off -- No. 4

13 talks about has to be shown by clear and convincing evidence.

14 MR. DONALDSON: That has been changed already.

15 That has been taken out.
16 CHA1RMAN SOUJ,F:S: Actua) Jy 1 -4 doesn t get. at

17 what you are saying there t Oavid. That is just probably a

:J 8 drat ti.ng error J:t says here "the reason for such fj nd) ngs . "

19 t guess the court found because he heard a contested

20 proceed; ng and dec: ded to ruJ e for sea) j ng. What you réaJ J y

"1 want is the reasons for such sealing ,don't you?

22 MR J1ERRING: Wen, the idea :i n 4, j t. d()~s
23 make specific reference to the findings demonstrating that a

24 compelling need has been shown And we have that defined

25 before. I think you can move that lançpJ.age t though, down
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in to 5. couldn't yoU., David '1

MR. MCMAINS: TaJk about the fj ngs being :in

the o.rder

MR. 0' QU1N'N: 1 don i t. th:i nk tqe n('!ed 4.. I

think 5 is eno.ugh.

MR. aJ-':RRING: I th:i nk :i f your concern, :navi d 1

is to. make sure that the findings indicate that, you could

move down to where the reference in the m:i dd) e of Paragraph 5

is to the specitic findings and add down the'Ye "the specitic

f:indings demonstrating that a compeJJ:ing need has been shown

l-IlL OONAT.JnSON: 1: think that: can consolidate

:i t .

CHAIRMAN SOULES: Okay.

MR MORR!S What we are tr.ying to do is

consol j date :i t 1 4. and 5, wi thout do:i:lg an:~i truct.: on t()

what was contained in 4 and/O'::' 5. 1:s that ri.ght h

ì-JR nONAi.nSON: Tb a t j s gh t: .

MR. 01QU1:NN: CO'Yrect

CHAIR.MAN SOUI,F.S: 50 we need t.o move, pardon

me, the woxds findings -- oh, i: mean demonstr.ating

. HERRING: What r wouJd suggest, Luke, is

after. the word "hearing" in the middle of that Paragraph 5,

"thespec:i fic findi,ngs made at or after the hear:i ng

demonstrating that a compelling need has been shown,"

SOUI.F.5: Okay, J am move that
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language to that point

O'QUJl\JN Tha only pro.bJeli w:lth putt:ing jt

there is the added wO'Yds tended to define the wO'Yd hearing

rather t.han t.he word 1':1 ndings J' think what nav:i d wants 5s

that it is the findings demonstrating it f not the hea'Ying

that demonstrates j t
MR. BRRRING: Well 1 speei 15 c fi ngs--

j t rj ght after the word f:ì nd:i ng$ then.

IvtR. DONAl'JDSON: T think that would be

CBA:rRl~AN 80'Ol.1'S: Okay.

. HERRING: And then -renumber- 'ia'Yagraph 5

No. 4 and delete -4.

CHAIRMAN SOUJ.iF,S: r th:i so. AJ J

that would be 4. and that is sti llthe last one.

is next?

ght f so.

Okay, what

voted to.MR~ MORRIS: Weii,:r guess have

adopt those things as changed?

CHA:rR1V1AN 80UJ..1'8: J never have got j t to a

vote. I called tor it. s8v8'Yal times, but T haven't gotten a

vote yet,

21 ìvlR. MORRIS: lve are tai:id ng about -4 and .5 f

which has now been consolidated (H) (4) and (5) has no~i

been con so; hia tea. We are tal Jd ng anou t ( c), ~\1h:i en is

continuing jurisdiction 1 and we a"Y8 talking about (e)

CHAJ'R.l-IN SOUl,;;S: Oltay 1 you mov~ those be

42

23

24

25
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recommended to Sup~eme Court as modified?

. MORRIS: Yes.

CRA I RiIlAN SOUTJF,S: Second,

. F.OGAR: Second.

CHA"(RÌ,IAN SOUIJl'S: All in f.avor. say "
"

Opposed?

. SPARKS: (F.J~ PASO): No.

CHAIRMAN SOULES: That is house to one.

¡ViR.. ì-iORRJS: Thera?:is one other th:iJig bflfore

we get into the discnve~y issue. i: don i t think there was any

probJem with :it. But Paragraph (2) (b) up at t.he t.op of
Page 2, there was that fi ~st sentence that said t~acked
the Open Records Act and that he feJ t J j :i t should b(-: j r:

here because it' makes it apply specific' to the jud'i.cia~y.
Where :l t says "A orders of any nature and an op;Î):i:l onsl1ade

in theadjudicati.on of the case spe.c-ificallY made publi.c

infoi"mation and: snon; d never be seaJ ed i" t.nat who) e parag:r'aph

r ~nove the adoptlonof all of (b), not jU,st what 1: ~eadi but

the whole thing.

CHAJR1-IAN SOU1,F.S OJ scuss:i on?

l"iR. :llORRT.S: J am taJJdng about 2 J:lttJe Cb)

yes

SOUJ,.f;S: Dj scusflon? AI) in favor

ii Aye . ..

25 ~lUSTJCF: PF:F.Pl,ES: What j s the opj n:l on made :\ n
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the adjudication of a case othe't than a Court of. Appeals or

Supreme Court? Certa;lnly,:i t doasn' t j nc) ucla memos j n the

court of ApP8a 15 I mean the -- or t.he td.a lcourt for that

matter. J can i t believe j t.
MR.. :MORRIS: tt says orders.

JUSTIC'F ?rlF.Pl,F.S: It says orders, doesn i t :i t,?

MR. McCON'NtCO: don't we just knocì~ out

opinions? Is:i t reaJ Jy necessary?

R¡;~RRING: Tom indicated that: (~a1ne from tht'

Open Records Act.

MR.. J'()NAJ,nSON: It j s out the of the Open

Records Act 1. ike that. 1: under.stand opinions to b("! appellat.e

oplnions. Someti.mes trial courts j ssue op:ln:i ons tooi wrj tten

opinions that accompany their o'Yders.

SOUIJF:S: Any other d:lscuss:ion?

l-IR 0 'QUINN: Quea tion ~

CFV\JRMAN SOUl,F:S:: John.

. 0' QUi:NN: 1: want to mak.e s'U'te wha t we are

are voting on which paragraphs to be approved'?voting on.

22

CHA1:RMMiì SOUl.iES 2 (b) on Page 2 of 'eab C.

MR. HF:RR.ING: No., we are votJon (b),

(b). The way is divided, it Rtarts wi. th (a). You have
got J and 2 are under (a) and then you go to (b) We are

just voting on that (b)

eRA IRMAN SOULF.S: We vot:l ng em the open:l ng
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paragraph of. (b) ~

MR F1F:RR1J\5G: On the opening paragraph of (b) 1

not the subdi.visions. just that U.,ttle old pa1:agraph.

. SPARKS (SAN ANGF.l,O): Second t.hat:mot.:i on.

eRA TRl"tAN SOUhRS A 11 1. n f. a vor say" Aye ~ "

Opposed? Carr; es unanimous, Next?

ìvtORR is : Okay. ¡ np.p.d for Y'CJl. to each

look at the two draf ts . the co-cha:i r draft and t.he l,ocke

Purtle 11 draft t am going to call it And you 11 see two

dì fferen't ways that j t has been handJ ed regarding to the

or protectible interp.sts.
1n other words, :i n the JJocke PurneJ J draft that

have just been wot'ki.ng trom 1 they just say compelling need

means the existence of a speed f:i c j nterest wh:i en the

administration of jl.\stice is substantial enough, and it never
defi nes what those spec; f:i c :i nt.erests are.

F.nGAR: Whe'le is that language in riocke

speci f

Purnel J .

That is on J .MR . l~JORR:rS:

MR Hl'RR. "(NG :

sentence in the rule

lifR ~MORRI S: Now 1 j f you wi JJJ ook at the

co-chairs' proposed rul.e" a second paragraph was set up there

on the front page that defines some o'fthe protectible

interests. no you s.ae that. HadJ ey?

1.S talking about the first
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1 l'lR ~ EOGAR: Yes, I got you

2 MR, l'iORRIS: This j s where we spec) f) caJJ y

3 tried to put in trade secrets We specitic:allyi,n things

4 that waul d make sure that famD y lawyers. were more

5 comfortable with it. We got -- we don't know what we put in

6 when we had constitutional rights 0 lie don't, know ~qh t'Ie are

7 talkingabou t, but i tpr.obably s01.inded good * 't

8 don' t -- other than r:ight of privacy 1 we don t have j dea
9 what is in that grab bag on (~) (a). So what we to
:i 0 dec:i de here, what the corom:i ttee to dec:i :i s whether to

11 leave to the courts tò determine under draf.t we are
12 working on on a case-by-case basi s what. spec:i c:i nt.erest. j t

13 is that may override the presumption ot open records, ()r 11

14 it be hel pfuJ to the court.s and to :i swyers t.o defi ne dciwn :in

15 here without 1 imi ting some protectible interest.
16 ProbabJ y the argument against, do; th:i s, putt; ng
17 in thisprotectible interests is we don' t want there to be an

38 inference that :if you automatically have maybe, Jet's S8Y~

19 trade secret 1 that then there could just nev'er be a
20 compeJ J ing need that was strong enough to ever overcome J t.

~1 On the other hand, Steve McConnico sa'Í.d to me
22 earJjer the thing he J :Uted about: hav:i)1g these spec) f: c th:l ngs

~3 in here was we are cutting new ground and it does 
give some

24 speci fj c exampJ es for courts to J ook at. :Rut J th:i nk :if we

~5 are going to do that, we need to make plain that thi.s i.s not
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1 all that the-ré the-r.e..

& th e~pJ anatj on, you are just go:i ng toSo

.3

Ii

have to decide tOt' yoursel t which one of. those you 1 l:t

:1.8' a matter of s e bec(Jinn:~e p:robabJ y :i t j s aJ J go;l ng to

5 about the same.

6 McMAniS: The probJ em :i s, J think :i t. :l s a

7 niisnome-r to call it a deti:nition.
a MR HERR1NG: J t :l s axemlpJ es j s :ly j¡ t

9 is.
MR.. McMAJNS: :rt j s Jd of -- these are some

of of., but it is not --things we can

MR. HERRJNG: And what :it was, we d:i 't th

13 of them. Those are the area.s that we got hamme-red on. th.e

:14 most in the hearings

15 MR. McMAJNS: These are t.l1E! peopJ E!

16 bj tched.
17

18

. ¡.rF:RR:.t:NG: F:xactJ y ,

. MORRXS: What .even concer.\'1R me is l1nder.

J 9 (:~) (a) 1 J don t know what :r am taJ k:i ng about.

20 McMA INS '11ha twas ACl~U that VQt?d

&1 you--
22 . EPGAR: It seems to me coming back to what

2.3 Steve said that you may not knm.¡ what you are talking about

24 there 1 but at least :it gives a triaJ judge more gu:ldance than

25 just sa:iring "which in the administrat1.on otjustice is
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1 slibstant"ia1. enough to over-ride a presumption." on seems to

2 :me that j t does g:l ve so:megii:i dance, and s:i nee we are pJ OW) ng

3 new ground, it would be better to bea littll-) more specific
4 than not.

5 MR. l'iORRIS: I..et i s :1 ook here a nu

6 Hadley $ Once agail1, ! have alreadyconiessed my ignOl:"ance

7 When it says "but not ted to p:ri. vi J eges, n nfia:rJ y
8 everything-that y.ou m,ay want to unseal probably is going to

9 deal witb some p:r:lv:ilege, and spec; cally p\ltt:ing that.
10 word in there, are y.ou saying this has specia 1. s igni. ftcance
J 1 whi eh makes j t whers it is more prone to oven'" de the

12 compelling need becaUse! don't thi.nk that the intt-mttand

:i 3 that j s :reaJ) Y OT)El of the reasons 1 'went to go ove;" that.

14 othe'Y draf.t this morning because I am not sure what we are
15 d01 ng there.
16 ¡VIR. McMAINS: Res) des whi en you havEl got. --

17 under this compelling need definition, it talk.s aboi;it, that
J 8 we started off with, it talks about a specific :interest of

19 the person or entity sought to be protected.
20 . MORRIS: Rj ght.
21 F1R McMAINS: And then you just de"fined it

22 such a way that it :lsn · t sped c anyway Th("m we malfe

23 f.indings that requires that it be specific. So you have got

24 to make somethi ng up each t; me you get to an order anyway

25 that is more specific than even just ref.er~~ncing whateve'r
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category is. ¡ really don't see that adding those

categorj es, espec:' åJ J y th a total J y open end, does
anything.

MR. nAVIS: I second.

MR. HF.RRJNG: WeJ J, 1 went and forth on

this, and OavidPerry had a protectible intet"est: categol:Y.

David Chamber) ain dj d. And they were k1 nd of on oppos; ta

sides on most of issues. I think t end where we

probabJ y shou) an' t try to J:i st :i t. $ J think t.here j s some
danger that, number one, we don't know what some of this

;'8 means, and number two, that we may bE' const.:r:íct:i ng :l t

19

20

21

22

23

24

though we say we are not, we may have that, "feet.

25

MR. Mcl-1AJNS: If you have j dent.j fj ed cartad n

categories as protectible interests. particularly even
for purposes of Ud s one, :i t may have accorded them J ega)

standing in another context that make assertions that the

cour.t :is not a) 1 that prepared to CT'eate pr:í J ages or r:i ght.s

or whatever for other purposes such as movinçJ them back into
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the discové'YY 'YuléRandstutt. T mean, Y"OU know, 1.t kind

of, weJ J. J have a consti tut;i ODaJ ght to make a gas stêit:i on

blow up or li1hatever

4 MORRIS: j move that we strj the

protecti.ble inte'Yest part. tt is not 1.ncluded' 1: just move

adoption of this portion of the l,ocke Purn.eJ 1 as drafted

l.iocke PU'Ynell that does not have the protect1.ble i.nte-rest

defini tions or e~ampJ es in it.

l'1R.. S'P ARKS ( ANGF.IJO): 1 1 J second that

moti on

CfJA:rR.MAN SO'(J¡ïS: Where does th¡¡i ¡,ocke PurneJ J

standard -- where 1.s it?

MR. lvJclliAJNS: :rt says i:pecjf:ic interest.

MR. ¥.IORRi:S: We are just adopti.ng (a) (1.) i.s

aJ 1 we are do:! ng, We aTE! adoptj ng (a) (J ). J :m()ve the

adoption of (a) (1) .
SO'O.)4S: Second.

: t second,

CHAIRMAN SOUL.F:S: All:l n .f avor say ., Aye. "

Oppos ad ?

MR.. McCONNICO: Nay.

. SPARKS (8Al\! A'N(:iTJO): Did we just adopt

(a,) (1), ttle (a) 1 (b). (c) and (d) as dianged earLier

through all of our di.scussions?

SOU1,P.S: Yes, that compJet.es (a) 1
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(a) (1). 'Phat complete (a) (1. ~ Okay, next?

l\;lR ol"10RR:rS: We are do~.¡n to the hard part

Court Records

H:FR:RING: Hf'l:l s go:! ng to get. si.")¡ne wa t.er 1

which shows YOl). what an intel1i.gent co-c:hair he l,S. Court

records. l:'nere are rea)) y two :l ssues, the (i~if) rd d on we have

of coiirt 'Yecords" IJet me just 'Yead it out so we wi. know

what we are dealing w:i th ri ant now the way j t j s Tif:rj t.ten Î11

the ivIcF.lhaney ,rersion It is paragraph (a) (2), bot tom of the

first page 1 excuse me 1 I.ocke Purne) J, bottom of the first

page. court records:

"Purposes of th:i s ruJ e The t.erm (!OlU'.t records

shall includ.e all documents and r.ecords of any

nature 1 :in connection t.h any matter before
any' civi 1 courti.n the state of 'texas. '('his rule
she) J not appJ y to mater) aJ s sj mpJ y excbanglíd

between thepai:t-'t.es, or to discovery made a

party pursuant toa dj scovery request and not f:l J

wi th the court:. or to documents tiled th the

court:in camera so) eJ for the purpose of obta:î n:i ng

a ruli.ng on the discoverabi.li.ty of such documents II

bave here -- J~fty has adraft of a di fferent
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1 version of. court 'r.flcords that does two ttd.ngs, number one 1 i. t
adds in the defin:i tj on of court records r d:i scovery r and the

ts of discovery And this would discovery and the

rasuJ oie scovery that. ara not f:i J ad w:i tJiracord. j)nd

2.

3

then numba'l two 1 the draft that he has that we will make him

J out when he back also refers to settJ ements.

Let's talk about the discovel'Y f.i.i"St: of. all f if we

can, and let me of giva y.outhe argument.s pro and con

and the diffe'tent waysot approachi.ng it that we-ra brought

before oursubco:in:i
'jlhere, basically, were two approacheS!. If you

wanted to put d:i scovery jnhej~e, there a;n?i two. approachefl t()

doing i t. Number one was to have this language added in the

def:in:ition of court records that s:impJy :incJudes a referen'~E'~

to discovery' and results of discovery. 'that is one wa.y

to do j t.
Number 1 the second way :i s t.o go back :i nto our

other rules which no longer 'teqiiit'e the f.i.l i.ng o.t dis.çovei:y

material sand j nsert j t in those ruJ es, rul ea deal j ng w::

interrogatories and the like

Now, the arguments -- f5 rst of al), ) et 1ne just

mention the arguments in favor of it that we heard the most

Peoplesaj d 1 look, discovery would aJ ready a court record

unde'c this definition if we still filed it as we used to

:ì t :i n ',J'ex.as untj J, J guess, the j 988 changes, which j s
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1 we didn t file it. We stopped ling it, p't;.mar.i.ly, fm:'
2 convenience of the clerks' offices because we were bury:i ng

3 them in paper was the idea, and we hadn' t made that change

4 for the convenience, it would be f:i J ed and :it 'tfouJ d be a

5 court record within this definition.
6 SecondJy, they said a lot of the material that is

'7 -reallY important say that might show a puh1. ic haza'td cmnes

8 out in di scovary. And un) ess that :i s a court record and

9 the'tefore there going to be a pres1imption of. publ i.c

j 0 access 1 that material j s go:i n9 to be hi dden from the pub)) c.

And that is whe'Ce the 'Ceal nugg.ets 1. is in discove'C:Jt

:12 materials. So that ought t.o be included. And the p'ubL'ic

13 inte-rest groups and plaintiffs' lawyers certainly talked
14 about that.

And the thi rd thj ng they sa:i d was J ook 1 you

16 have got to k.eep those discovery documents anyway as an

17 attorney. You don't throw them away 1 you kaep them j n your

18 off-Lee. You have to keep them i.n your of.f;.ce as a p-ractica 1

19 matter. So why not have access to them?

20 All right, if imu include discovery within the
2.J def:i nitj on of court. :records, but you don i t :requj re d:i scovery

22 materials to be filed l';d.th the clerk's otfi.c:e, then what: does

23 that mean? That means tbey are not seaJ ad r bl,it to have any
24 meaningfu.l access, the public has to be able to come -tn to

25 the Jaw of ce and ) ook at the d:i scove:ryrecordf'. That meanfl
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1

2

3

the opponents or objectot"s to thatappï:'oach said t:hat means

that you have g.ot to have a cJ ean copy of your fj J e that.

in, a confe'tence 'yooll in a case that anybody is

:interested in seeing so the pubJ:i c can come j:n" You ha.ve got,

to havec€l'Ytain hours when the public could come th'Yough youx

off) ce t.o J ook at ) t You have got to spend a bunch of tj me
and money doing that. You have logistical and cost factors

that youshouldn' t have t() confront :i n deal jng w:l th scovery
if you are going to conside'Y to be a court record but you

are not going to have j t )"':i led :in the court, 'J'hat j $ a

practical objection, obv"Ì.ously, to defining discovet"Y tqi

court records.

you take the other approach and you go back and

you t'ea:uire 11S now to the di.scovery wi th the cou'i:t --

wi ththe cJ erk -- you are going to haVe the cJ arks of the

state of Texas come out and shoot us a 1.1 becaiise the r~~quests

for product:i on of docum.ents and the responses get. so

.4

voluminous that they can 't aff.ord to them auymot'e, and

that j s one reason we changed the ruJ e to not have them

led.

22

'Those are on a pract:i ca) leveJ the object; ons to.

those two diff.erent ways to. trying to include di.scova'cy i.n

the definiti on of court records. Bey(md that. 1 the people

who --and 'I'om rJeatherbury was one who objp.cted to including

discovery -- point out that historj caJ J y, j fyou J ook at the

23

24

25
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1 cases, i i you look at the Seattle i¡'imes v. Rhinehart deci.sion

2 of the United States Supreme Court in J 984, t.he courts

3 traditionally have treated discove~y documents as di. tferent

4 froID 1 qualitat:i ffe:rent: from other :records or court

S records, and have not accorded the public acce$S to those

6 records,

7 .And they have -- we)) r Seattle Times V. Rh:inE~hart

8 says "Pretrial depositions and interrogatories are not public

9 components of a cd J tr:l a) . Restrj ct:i ons aced on
to discovered but not yet admitted information are nota

1:1 restrict; on on traditionaJ J y pub):i c sources of :i nfor:mat;i on" ..

t2 And they discuss that we di.dn' t t't~a1.1y have th¡f~ cur.r.ent

J 3 d:i scovary procedures imt:i J the :1 983 amendment.s of t.hE'federaJ

14 rules and the like t and real t-iy to dxaw the legal

15 d:istinct:i on that there j s bistor:i caJ J y in the Jaw a
16 qualitative difference in discovery versus othe~ recor.ds.

17 In ld nd of short form t those are the arguments and
18 alternatives. liefty i you may want to pass around the

19 language that you had.
20 MR. Ð.RANS.ON The context that. most of us run

21 into:is the discovery h~U;t aJ ready been procured and may be --

22 and the court tries to seal it and the case is closed. Now

23 that j s :rea) not addressed :l n the probJ em you just ca) J ed

A 4 up.

25 MR. :RERR1NG: Right 1 and you:rem:i nd me of one
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1 other thing, and that is we are going to deal with

2 discovery 1 WE' need to change RuJt= ::66 (b) (5) (c), which right

3 now specifically p:r()vides .i' lesser. .standard than i-ihat our
.4 :rule on seaJ ing has, that :i s 1 it pro") des that -- 01" aJJ ow~

5 the protective o:rders orde'Ying that "to'Y good cause shown,

6 resuJ ts 01' discovery be seaJ ed or otheTw:i se .adeqiiateJ '!

7 protected." So we are going to have to pull that provision

8 out of RuJ e 166 (b) (5) or change :it or refeT JseaJ :i ng bacll
9 to this rule i t we want to address discovery.

:i 0 ßRANSON: The very same argument t.hat

11 mandates the public have access to court documents certainly
12 mandates that other J j t:i gants have aCcess t.o discovE-!ry

13 previously procured in lawsuits. And it i.s not -- t can see
14 no distj nctj on at. 1 between the two f pa;rt:i cu) arJ y when you

15 deal wi.th prevention 'for health and saf.et~lr wh-1.ch you have

:i 6 aJ ready.
17 MR. HF.RRING: 1 hope we w; 1 J get more

18 discussion than that. ßut 1: think i: have pretty 
well stated

:i 9 as welJ as T can tha two pos:i ti on~ a.~ thay WE'ra presentad t.o

20 the committee

21 MR. J'lORR:rS: That is gnt, and you knowr
22 ther.e has been some thought t and Chuck and or wor.ked to t to

23 find some m:i ddle ground where. upon a mot; on be; ng fj J ed to

24 seal -- that then at that time the documents are moved to the

25 courthouse
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-en other lRO'Yds 1 t.her~has got to b~ somathirl.g

between the two :poJ as. Youe:i thex' have to make t.he arks
start taking it all again or p~opla have to coma to your

office,
lilR ~ BRANSON: Let me asJc th:i s CouJ d we

address it in the manner -- in this manner and say that when

a party files asking to have d:i s.cove:ry seal ed 1 then that

party has to jump through the loops we have already set

WouJ d that possj hJ e.

loJR. l)AV1S: That wouJ d :l ncJ at.tach) ng the

d:i saoverythat wants seal ad.

MR. ßRANSON: Pardon?

MR. fìAV1S: That would :ineJudfl :in s :mot) on

attaching the discove'YY that he wants s~aled becalU"le you .only

have to f j 1 e :i t on th o.se very rare occaid on s wh erE' th ey try

to get it sealed by filing everything.

MR. :aRANS01'i: And then they wouJd have to meet

the burden that we put i.n on the o'Yiginal section, noes that

sound reasonahle to you-all

MR. ií;GAR: J, Jet me' ra:i Slí a po:l pt, Am J

hearing t.hat you are say; n9 that J awyers today have enough

space in their offices that they can theSt"! discovery

records j ndefini tel y?

. BRANSON: Tn truth and j n moat. of us

keep them.
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1 l".'R. EDGAR '1'hen you do have a enough space ?

2. :BRANSON -: 1 f you don't have any gpace 1 you

3 rent it out at a warehouse

Il JY1R. F:OOAR: Then:: f you don't t.odc):it .,

5

6

but you do it because you want to, then isn t any

proh:lb:i t:i on nst voJ untary dlistTUCtj on" S08si a pract:i caJ

7 matter, it may not be available ;.f someone wants it. Am "(

8 cor:rec t 'l that . J ogicaJ concJ usj on?

9 or lIle(il. it is unl a court reco'ld whel:~i' the courts

10 are requ:l red to keep those records ; in; tely, So:i t

11 really stands on somewhat of a different footing, i. t Sf:eïnS to

12 roe 1 and you need to deal th that prob) em aJ so j f you

13 \ approach it from that vantage point.
14 . :BRANSON: We are Teal J y deaJ j ng th tl40

p'toblems One is the problem if someone comes in and says

16 :fi va years after a case j s settJ 1 I need aj s(~overy :i n that

17 1 await i. t . F('hat is one problem.

18 'Phe other prOblem :is whare a party at. cJ osa

19 a lawsuit says thet"e is some ve-ry damaging liiate'lial that was

20 produced jJ1 this ) awsu:i t'r and j t wou) d Tea) J y be seTIs:i t:i vet.o

701 me to-r it to not And'I think we can addt"p.ss thesea led

22 Jatter pro.blem fairly simply by merely incJud:ingthat :in the

23 prerequisites we have set heretofor. How we covet"

24 maintaining the documents for a peri od of t: me j s a .il.f

25 problem, and we may have to address it separately Cmild we
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first addr.ess how we want to wi. th it when ther.e -¡.s a

motion to seai it at the close of the case or after j t j s
produced i.n the case

CnAJRMAN SOUJJF.St Jsn' t there a tJireahoJ d

question, though, is it even available. I mean 1: don't want

to be -- j l' J were a medi ca.J mal pract:: ce of Frank
Branson's stature and had done the quality of wor.k you
have done and dj scovery that you have done over t.he

and it has been superb. The results are i: don't want

to be deposed three or four days a week by J awyera can't
do their work as well a"ad have my discC'JVEH'Y product that

in my f:D es dj scovered 1 pJ aj nJy rel evant, maybe about the

same doctor,. I mean we are going to become wi. tn.esses nm-l.

Our Jaw off; ces aTe going to be the targets of records 1

depositi.ons on written inter-rogatories for. recor.ds.
MR. RRANSON: Those are chances that. I am

17 li.ngto take. may have to determine how to calculate

:i 8 an hourly wage for j t.
19 CBAJRMA1\l SOt1JJ:FS: If that j s t.he Way j t goes.
20 The second point that we need to address too is faiT tria) 1
21 Íi:ee press. The Houston Ch'tonicle vs. Hardy sea led the

22 d5 scovery alJ the discovery in that case ongo:i ng because

23 the press was getting the discover.y and publ ici.zing it

24 wideJ y ,and the judge dete:rmî ned that. :i)'" that conti over

25 life of discovery in that nuclear. power. plant case,
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1 they 'Wouldn' t be able to pick a jur.y. 'l'he jut"ot"s 'Would

2 be contaminated by the press.

3 S:PARftS (SAN ANGF.J.Oì: 'j'hat ana) ogy j s what

4\ our bi g problem is today reaD y dj scov.ery you have got t.en but

5 i. t, is under. apt'.otect i veot'det' .

6 In other 'W())..dli 1 you have got :1 t for thj li You

7 conclude that case by whatevet' reason -- the jury tr.ial is
8 over, whatever. You have got that your office, :it. J$
9 under a protecti.ve order.. Can you then disseminate t:o

:i 0 other people? i.et i s say that PC:Ba were be; ng dumped dm,¡n

11 here in the water system, and it is, Y011 knol1, thepubl-Lc

12 needs to know that this :i sgo.; ng on and YOll have got j t j n

13 your t'eco'i:d throug'ha pr.otecti va order. Can YO'll. disseminate

14 that infoi:mation? And 1 thin)r what the consensus :r am

15 hearing is yes y.oU can unless they file a sea 1. ing motion at

16 the conclusion of the case.
17 MR SPARKS: on. PASO): :r don't know jf 1

J 8 agree wi th that. Idem' t think the protect; va orden just

19 dissolves with the dismissal or the judgment, and 1: aRl

20 thinking of something not as heal th-w:i sa. 1t seemed J:i ke
21 every case that I have 'for a lawyer or a döç t:or. , the fii:st

thj ng that COIrles :in :is gross 1 . and they want. toneg",,) gence22

2.3 the financia1.worth and that 11$lial1y goes thr.Oiigh a

24 protective order, and that is not t.o be di scJ osed nnt:i) the
25 time of of trial or at the right tÜne of tr.ial except to art
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into~mation, and I think we can, i"E we are not caref.ul, we

can part:ic:ipate :in trying to draft the ruJe that wouJd nm
contrary to that policy in the ef.forts and clear holding in

court j n tha t respect.

I dj d a paper 0;1. shared d:i scovery 1 and :i f any of

you haven i tread. th:i s book by :Brother Harry, Con dent) aJ:l

Orders, it is a gold 'mine of information regardlesfi of which

s:i de of the bar you are on 1 about -- j t cont.a:i ns a court's

attitude, courts right here ip. Texas, attitudes, and f.act,
:i n Judge PibreJ:I and hi shand) j ng of t.ne casE'! -- what. :i s

that -- Yamahas, no, American Honda, the American Ronda case,

Amerj can Honda vs, Pi bre) J set out the gu:i de) :i nesfor

protecting the t'cade secrets and en.c()l.n:'aging discovery and

the sharlng of d; scovery and set out guidel:i nes for shad ng-

of discovery. I sure would hate to see us by an afternoon's

casual de) j berat:i ons set bacJe a Jot of fine court opj rd ons

that have come out in that respect.

CHAIRMAN SOUl.RS: 'Tom J1avj a 1 than, PavJ d, :r

will get you~

l'~n(+ DAVIS: :r woiiJd Jjka to anaJY7.E! th

you-alls' help real1y, in context, what are we talking

about 01' discu.ssd ng he:ré? We .have adopt.ed ruJ as for thE!

seal -l.ng of vari.oufi document.s, inf.ormation ,'tn other. words,

keeping j n:rormat:on away from peop) e, whoever they ;m:Î ght

We have got those rules for that
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Now, the question is f as "( see it, is what:

tuations are thosl: rull:s go; ng to appJ And en) aT):V ,
we are aiming on discovery. "( see, one, asked f.or some

documents. J say f okay f r 13 gi ve them to you but :r want

them sealed. 'l'hat is one situation
Another situatj on is you won l t va them. to mE' ,but

if you are 1 you won t do it until they ërr.e sealed and then 
we

have to go and çiet. the court to hear j t."

Another situation is that I will you these

documents that. the court orders me to g:i ve you these

documents 1 but at th~ end of the tr-tal, you have got to give

the.m J back or destroy them ,':Phat j s another situat:i on.

And 1: think it is ,what we have bef.ore us as to how do these

procedures apply to thosa s:i tuatj ems? It. seems t.o ma that
what we are talking about is hereat'e the ~ules that -U: you

want some informat5 on or some documents sea:l ed or prot.ected

f.rom other people, then here is what you have to do in order

to have that done f and that wou) d appJ y wbether :i t j s

discovery that you haven't gi.ven yet,ii i.t is disc:ovet'y you

have given. :rn alJ of those s:i, tuat:i ons 5 t wouJ d appJ y at t.he
end of the trial ~

Now f 1 don't seE! how that has anytnj:ng t.o do wi th

how long I my :t'ec:ord.s. If they haven't been sea led 1
J have them, l' guess they are ava:i labJ e. Xf 'J don l t. have

them 1 they are not. 'l'he rules we hav'e set up haven't
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sai.d how long you have to keep r.ecoi:ds. are ass1J1ìii.ng the

records are .avaj J abJ e. They are hare and someona j s asld ng

that they be sealed. So i: don't know that is an issue that
we need to be bothered th.

The issue :i s :i s do we want. those that want t.o

i.nformation away from other groups of people, do we want them

to have to abide by thesesa.me "Yules that we have set up f.or
others that want j nformation kept from other peopJ e. And 1

think that is the issue, and i.t it is not, then T. would 1.

at least to decide what it j s. we are try) ng t.o dec:i de.

that is the way "( .see it.
CHAIRMAN SOUI,:PS: Pav:i d 1 i- sa:' d J wouJ d

recognize you next IJavid Donaldson.

M1L nONAI-iPSON: I apprac:i ata j t.. Jiat me try

to put this in context. One ot the qllf!sti.ons is do we want

to -- what do we want to happen w:i th the court :records, the
records that ai:e actually on ii Ie with the court

The main focus we have had so far in this procedure

is tine; the pu:bl icobserve what is happeni.ng in their

courts, the courts that they pay for. at :is one focus.

t'rhen thei:e is the second focus of do we 1 when we

get into a litigation of pJa:int:lffs' products)1 gat:ion and

we discover inde:pend,ent evidence that mayor may not get i.nto

court f do we want to be able to d:i ssem:î nata that :i nformatj on?

p.osi tion that ~loe haVe been taki,ng -- and "( have
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1 been dealing with Tom fJeatherbury on thì.s too -- is that

2 J at's deaJwi th the court records :i .ssue and the co'u:rt

3 vis-a-vis its function as the public's enti.ty, the public's

.4 interest:in finding out what :is happening :i n:its courts and

5 solve that problem.

6 The court records that we are taJ k:i ng about. :i n t

7 instance are the ones that are actually filed at the
8 .oourthouse, tbe ones that oj erks ma; nta; n 1 the ('mea that
9 they will continue to have on file and available to the

10 public.
11 11l0w, it may be tbatyou wouJ d not want to have a
12 separate rule on discovery. And t think that is an issue
13 that we ought to look at. But j think we ought to accompJ:l sih

14 what we can accomplish with this C01H't records rule and then

15 vote in a separateproceed:ing on a discovery rule 1 maybe

16 changing Rule 1.66 (d) so that protect"lve orders th.at are

'17 entered cannot. prevent the shari ng of d:i scovery or the
18 di.sclosure of matters when they affect the public hea1.th or

19 pubJ ic adm:i nistrat:icm. :But. do what you can do w:i t.h court,

20 records, the ones that a.re actua.liy on f.i.le wCLth thec01.tr.t,

21 and that :. s the focus that :r hope t.J1at :you take :i n th3 s one,

22 CHAIIUU\llJ SOUliRS: R1.lsty.

23 MR. McMA1NS: Along the Ji:ne of that Jast

24 s01ution, if you put --- i.f YOl) stop the clodt r.unning 011

25proteoti've orders that are issued dur:':ng t.he course of
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litigation, at the te-rmÜiation Of the li.tigation, !.ftective

orders :i s gone unJ ess tJiere j s comp):i ance th th:i s rUJ e

~1hich would i:equir.e then _..' and then rea:uir.ebasically that

:in order to seoure an extens:i on of any protect:i v(~ order that

has pt"eviously been issiied, which most of the time that
what you are tal ki.ng about is $omethj ng t.hat :is aJ ready

ei the-r by agreement or by actual ent'lY of something & ii'on' t

that, mak:ing them compJy with the rule, they' wouJd

have to fi the documents, that is 1 require them to le any

documents they wish -- that anybody l\t shes to have prot.ected

beyond, and you go th'Yough the process then. ''(hat .gets

records on f:i) e :I n t.he court. and :l t. ma)te5 f:i cut. bed t at

that time 1 and as to anything else 1 no protective orde'l runs

beyond that day, and you know 1 at t.nat. po:! nt l j t :i 5 a

question of you getting all the information you want f.rom

anybody. Can · t you do that.

MR. 1ìAV:rS: We) J, tJ1at :i 5 a good soJ ut:i on for

part of i t ~ but how about this protecti ve order wh:i e the t.wo

or three or four 0'1 ti va years that this case going on
that th:i s :infor-mati o;n cannot be shared WJ th others w=l thout

having gon.e th'Yough some procedure such as we adopted here

MR. Mcl~INS: I don't. thi nk we have a remedy

for tha t anyway 1 though t do we?

MR. nAVIS: 1.f we make the d:i scovery subject

to this before it is kept confidential or sealedo'lYou
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1 can't give it to somebody ,you have got to go th-cough

2 steps before you can keep me from gi vi ng j t to Sam.

3 . SPARKS (SAN ANG8TJO) TJet · 51 change the

4 def:) n:1 tion of the protect; va orders.

5 tvIR . : What t am saying is 1 you a~e

6 using this rule to open up -- to :leopan up the p:rotaç;t:i'va

7 orde'¡; rule is the problem with that"

8 l-iR nAV:rS Mak:: ng j t sUbject t.o what Wt~

9 done here.

10 ,M1L : :r know. :r mean that means --

11 HR DAVIS: That is exactly right. You got ,~ :;
1, t.

12 right on the head.
13 l-iR. BRANSON All you are do:i ng j s say; ng t.he

14 same theory that applies to protective ot'ders at 
any stage on

15 any matter appJ leB to discovery aJ $0, and certa:inJ y j f :i t :i s

16 good in the one sense, it is good in the other.
17 MR. DAVIS: :rt is no oj fferent. rf they can

18 show these things 1 t:hen they got a t'ight not to give them to
:i 9 somebody. they can't, they have no r:i ght to keep j t

20 secret.
2:1 MR. McMA:rNS: AJJ:r am sayi ng :i s you can't

22 ignore, i'f Y01À are talking about pending 1.itigation, pend-tog

23 issues product;iveJYr parti.cularly Ol1t!S t.hat. werE' done by

24 agreement.

25 MR DAVIS: l' got anothersoJution t.o that
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1 too.
2 Ì"lR. ì'lcMAJNS: The problem lo1:it.Ji t.hat. :is that. a
.3 lot ()'( times 1 obviously, it is easiel' to it 1, t they af;fcee

4 to:: t 1 ;j f we agree do j t.. kri.t. j f that doesn i t mean that.

5 somebody else can't get -.. then sömebody else c¡::n just kind

6 of start a proceeding and subpoena to you or whatever, th:is

7 sealing pl'ocess has to be comp1.ie-d with in o'Cdel' to conclude

S other acceS$ to, thEm that really makes j t ohancy for
'9 anybody to enter into an açrr.eed p'Cotective order..

10 MR.. BRAJ\S()N: Tbat:is what :i t :is j nt.endE-ld to
11 do.

12 MR. PAVIS That j s another subject J nk
13 it ought to be unethica 1. to doi t .
J 4 MR. McMAINS That r to me 1 :r mean j th:i nk that

15 when you get to the point you axe inter.f.ar.ing with

:16 J:itigation with wh:ioh the dj$cove:ry :is taJd aces -.. the
t 7 prog-ressof. that 6-r in any way ing that.,.
38 MR. PAVIS: You are not jnterfer:ing you are
1.9 just putting more -restr'Íctious on what they can keep seccet

20 Even now they are going before a Court and everybody got.
:.1 thei'cown -ru1.esand ev.erybody has got theh: own standards and

22 the judge will enter the order here, :now we have sets of some

23 pretty tough standards bef.ore you can keep into-r:ination from

24 other people, and J don't know why informati on you obtain

25 duxing the course of a tri.al i.s any di.f.ferent than any (")f.
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1 those other e:Kampl'es that we went through, the patent case¡:

2 or anything else.

.3 ¡ViR. Ti:RANSOI\I: 'Onle8s you can meet the fl ta:ndard

4 you have set out in the other section that allows the press

5 access to :i t 1 why should you be abJ e to enter :i nto a

6 p't'otective o'cder? -i mean if you can ineet those st.andards,

then thElre may be a real!on for :i t. Rut j f you can't meE'it7

8

9

those standards,

¡ViR.

should we get to hide evidence?

: Jt~is not'.. aqiiest.j on of ng

10 able to hide evidence, it is a question of whether or not the

1J d5 scovery ruJ as and whether or not. we are gO) ng to make th€'~

12 discovery rules such that ~H~ don't encourag'e any ki.nd of

1:1 v'oluntary cooperatj on if that j 8 possj e.

14 BRANSOl¡: The TJegislaturehas mandated ~1e

15 address the probJ em, as far aa the problem.

16

J 7

CHAIRMAN SOUliRS: Steve

MR. McCONNrCO What we are doing no~ 5s

18 obvious we are baCking in fr.om thi.s pr.oblem .of what: type

19 of -- what is the press and what they should be ab) e to get

20 to, and if we ar.e goi.ng all the over 166(b) and what

2:. partj es among then:lsaJ vaa can agree to to eX'ped:i te d:i scovery

22 and expedite the movement of the case. I think they ~:r.e two

23

24

oompleteJy (:!

Supreme Cour.t says

matters. are aJ sounder _.~ thli

want the pa'Yties to cooperate and

25 reach agreements ,make agreementl! among themseJ ves f do
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1 anything they can to expedite the movement of. the case.

2. Now 1 we aregoi ng to put d:l scovery -- j f we are
3 just going to ll\ark out 166 (b) and say t:his is go-¡,ng to be our

4 di scovery e 1 j t :I sn' t gO) ng to work because then we are
5 going to hav'e to have all these hearings for every type of:

6 dj scovery agreement that anyone enters :i nto. And 1 don 't

7 think that is what we want: to do. T. think that just

a complicates matters more. lie have been he:re for four hours

9 tOdaY,1 and it is obviously no criticism het'e because this is

10 very difficult but to axpect the bar to be abJ e to operate

wi th what we àre discussing for this new rule £o't' '166 (b)

12. impossibJ e. That won't wo.rk

13 MR. :BRANSON: Steve 1 why j s a J j tigant any

much less the pub) j c than t.he press? That:i s what, rqe are

1.5 saying if. we restri.ctit. r mean a liti.gant -l.a entitled to

j 6 the same pub) j c access as the press SDOti) d be.

17 M'R"i.tcCO'Nl\1:CO: 1: am not saying people
:18 sho.uldn' t have access. iihat Broadus brought up fj rst 1 1

19 think we should have access to depositions that are taken,
20 and peopJ e do today. Every tj,me :r take an expert's

21 deposition, ei the'tside of the docket 1 1: get ona 1-800

22. number and I get every deposii ti.OD he has taken That j s no.t

23 going to change because everyone is a member of those g'r.oups

24 and are still goi,ng to suppJy it. are not :impact) ng o.n

25 that at all. The only thi.ng that we at'e talking' about here
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1 is making it restrictions whs-reevei'ything that we do d-i.li:ing

2 a discovery hearing and every agreement that J reach th you

3 on the other side, I have to go to the court and I have

4 to jump through every hoop that we have talked about under

5 this new rule f and we can' t do that.

6 MR 1,OW: If you do that :l J) dj scovery, you
7 just it just cuts out agreeinents. I had a case th

8 Texaco, they are going to 9:1 Ve me this j t. gatj on.

9 is no public intert"ist. Limi tations run and everythi.ng,

10 don't want it. outq 1 make certa:li agreements, bot.h 55 des

11 that we enter that we won't give it out. We get along with

J 2 the J j tj gat; on and you con) d aJ ways argue a case :i nvoJ ved

13 health or safety and, you know, that is pretty easy, but,
14 ¡Jord, that would make so easy -- had about two hours of phone

15 calls when I could have made it in maybe two months ~ I

16 consider I don't disagree wi th Frank' 5 phi J osophy'.

17 MR. BRANSON: What about where you had to drag

18 it out?

19 MR. PAV1S: Pon't mix up what you do

20 agreement and what theyai:e trying to torce you to do.

21 MR~ RRÃ)'lSON: 1.at' s say you had to drag j t orit
22 of the other side and now you drag it: Olit: and "it is out there
23 and now they want to hid.e :it again.
24 MR. LOW: I agree wi.th )!'OU l3il.t I am
25 just say:i ng that J have a f:ine -- J havi~ t:rouhJ e drai.aj ng thE~
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line that cases say you got. to submi. t a case a cei:tain

The lawyers can agree . HeJm and 1 agree 8 case j $. open 1

argue anythi.ng. That 1.sa v.lolati.on of ever.:.' r.ule. t mean 1
you know i you can try a cafia the way you want te). ought.

tò be able to make an açp:eement on somethi.ng.

i"lR. fiRANSON: Here j s happe:n$ : You get

to the close of the lawsu.i. t, and the manufact.urer says okay t

you have got aJ J this stuff and we JJ pay your demand, but

we 1 only do it you agree to sea1 the documents.

J of the sudden 1 you are j n a confJ j at th your oj j ent i s

position and in a conflict with the public's position on

safety and fare, and J ai~ers shouJ dn i t have to be put j n

that position. irhat ought to be discovet'ed.

7

CHAIRMAN SOUJ,F.S Ho) d :i t * t a m:lnute.

23

Now we have too many people talking lrhe court repor.ter

can' tget the dialogue. Who j $ TJext? Rusty

ivnL l-cMAINS: But that is the point twas

mak:i ng. iJ'O that extent l' to the ext.ent someth:i j s not.

subject to a pt'otecti ve or.der by agr.eement or. othet'wis~, you

are ab:ì a to share that information anyway

'When thet's is aprotecti ve order. issued through

life of that J j tigation, all your remi?d:i as and aJ J the

litigant's remedies that is involved in that right the~e
and :it is under J 66 (b) . Now ~ when that j s over, aJJ r am

saying is i t you terminate the eftecti ve date of the
24

25
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1 pr.otectì.ve order at the date of the hear.i.ng, at the date ot
2 the determination of the case, and then then make --:i f they
3 want that to go beyond the date of the case 1 when the case is

4 over, if the defendant wants ;it to go, they have got -- if

5 they have got to go then through, this procedure , would

6 have to file it in order to extend it. 1 mean aJ J you have

7 to do 166 (b) is just say the protective order f'uds whf'n the

8 case ends

9 BRANSON Why shaul dn t t they, j n order to

10 get the protective or.der 1 'Rl.lsty i you have to jump through

:i. these hoops :i n f:i rst pJ aces un) ess t.ney (~an do :i t by

12 agreement g

13 ~.JR ~ SPARKS (SAN ANGF:J,O) j,uke.

CHA IRMA'N SOUI..ES: Wai. t a mi.nute. That 'iS a

15 very j nteresting PO) nt unless they can do j t by agreement.
16 Thi.s procedur.e permits no agreement whatsoever. You must

17 have a hearing and you must post j t in Austin
18 MR. nAVIS: We can do an exception tor

19 discovery on that.
20 ltJR. SPARKS (SAN ANGm.O): :r have got a bi gg8r

21 problem than all the of us at:e touching here. Now, t have
22. had a case where some very dangarous haal th th:i ngs were

23 involved, okay 1 and 1: settled that case becaiise they offered
24 a lot of money and 1 tlNked my cJ:i entN T :r repreNent, you, you

25 hi~ed me, you want to take this settlement: or not. The
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1 clients said yes,we do. But you have got an obligation to

2 the courtf:. are officers of court. We got an
3 obligation to the societ! we 1 iv€! in, and Sfee things
.4 go;ng on that are going to kin peopJe and yet t

5 you are telli.ng me that ! go dl:ag it out of them, then we

6 have got some ki nel of seaJ :ing Rut:i f 1 agree to it. I'

7 the public has to dying. t 11'ean ! have got a

8 conflict wi t.h the ph:i losoph:y of what 1 owe to the co:mimi ty :r

9 live in e Do you undel:stand? 1: am having pi:oblenis wi ththat,

:1.0 and l' rea1J y would ) ike to see a ru) epassed that. just says

11 any agreement between two people to seal a document -:.s

12 invalid g Only a court can seal records. that :mak:i ng

13 sense?

jA CflA SOU1.F:S: Sure.
15 ¡VIR. SPARKS (SAN ANGEliO) ~ I don't cai:e i t it
16 :is a settlement or prot.ected d; scovery or agreed d:l SCOVery,

17 We have got an obligation to olll: 'fellow man we I"í.ve tn, and

:IS :i1' we get down thinJcing so much :in narrow scope that. we are

19 willing to see people die to get money t wea:ce no 'bP.ttp.1: than

20 Ford Pinto saying j t :i s cheaper to burn them than to l"'etoo).
21 ! thini~ we have got to think about this seriously in a

22 broader aspect than just discovery versus sea):i ng c'

23 MR. l'lcl'1A"r:NS: Sam, what! am talk~Lng about --
24 MR. SF ARKS (SAN ANGF.IJO): 1 agree wi th you 1

25 concept, :mechanical --



1

:6

3

4

5

6

7

8

9

10

11

12

13

:l4

15

16

17

18

19

20

21

22

23

24

?5?

JYIR. SaìTI. the p'Yob1.e11 we have goti,~ ¡

who :is g05 ng to keep these records forever? How do t.Jiey get.

the"ce? And the point is that the paTson who has the inte'test

in keeping the informati.on conseaJed --

MR. SPARKS (SAN ANGF.liO): I agree "1i th you.

MJL Mcl-1A:n\1S: -.. is the person who beyond the

life of the case -- because that is really the only di~covet'y

priviJ ege you have is relating to that J j tj gatj on That:i s
one of the YOll know. the other issues deal w.t th all the
protective orders anyway :i s for the purposes of t.nat

litigation. Now, if you p'toduce it in connecti.on th

another piece of J j t.; gatj on 1 j t :i s not pr:i vi Jeged anyway .

So. you k n ().¡ 1 in terms ot a lot of investigations and stuff. .

25 the litigation, you have to file it as -- YOl), can fi, i. t
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1 i.n camera Just like we have already got the provÜsions '(or r

2 but you have got to fj J a j t and then move to seal j t and jump
:3 through all the hoops, and that way you don t have to wo-rry

4, about seal ing all di scove)'y beCauSie there j s not t just. a

5 few things that most anybOdy do~~sn' t want ou.t: anyway. But

G you make that one in 166 (0) where the protect) ve order
1 ends at the life of the litigation. that enC01:rr.ages all the

8 agreements you want to up to the tj me of the J j tj gatj on, and

9 then thereaf.ter it is the 'i:espof'sibi ty of l'1a.nt$ the

10 records kept qui €It whether j t :i s a doct.or WJ10 doesn't want

11 i.t to talk about 32 adïilte-ry examples in cases of. divOl:ce, or

:12. what.

13 . SPARKS (SAN ANGF.1JO) Someone R finane1 a)

14 statement, whatever ~

15 MR Mcl"JAJNS: Whatever, it. doesn't matter. He

16 has to go and show and f.i it and then you have got it in
17 the courthouse ,but j, t aJ n t t aJ J that much, and j s just

18 something that is going t.o have to happen

19 MR 0' QUINN: Question,
20 eRA tRl"1AN SOUJJF;S ,1 oi nO' Qu inn has the f: loor .
2J lYHL O'ml!)~N: Rusty what iq()uJd you put :in

22 this rule to do what you just said?

23 MR. ltfcMAJNS: First of aD, :in the protective
24 o-rder in 166 (b) -- and r woulddef:ine -- and T. would just put

25 in 166 the -- we take out the part over here wh:i ch says that
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discovet':V and resul tsof discove"r.y.

, 0 l QUINN ; Taka that. out of t.he proposed

rule?
lilt. Mci.JÃ1NS: j t out of here whi en

it doesn t apply-becau.se it does apply by def.initionas a

filed record, you see* so :if aJJ you :in the 166(b)

is that in order to continue a protective order beyond

J:i fe of the Ii tj gation p then the documents :1)' wh:i ch

protection are sought , or whether achieved by ag'ceement, must

be filed and, you know, must be fjled per:iod, ..lust stop
right there, of the sudden it meet:s the def.inition of.

court. recor-ds, okay, and at that point, :it :is f:íed. 1f they'

want the protective order, they did:n t do that, then it
not 15 led,

MR.. 0 i QU:rNN: F:i ne Won) d you be w:t J :i ng to

add one mor.e sentence in light of what: 'ßrothet' Spélt'ks said

that any agreements between parties --

MR. McMAINS: Pot' the destructi.on of

documen ts .

25

¡'iIR. O'QU1NN: Yes 1 the destruction or

sec:re.ting of documents 1 whatever the word, the problems that

he had j s invalid.
JUST1CE nOO(.;ET'l: '1'he:re:is language on that,

John, in the 1) tab 01: what you have. I'Phe:-ieis No court

shaJ J make or enforce any order of'agreement, ci vi J
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1. agreements, restricting public accass.

2 HIt 0 QUINN Something J j ke e) ther what

.3 Justice Dog.gett just sai.d Would you be willing to add that?

4 MR ~ McMA1NS: Sure" 1 don i t have a prob:! em

5 with that. 1: mean 1: think i tis the same spirit of the rule

6 that you ougbt not to be given sometJiJ n9' on the :i dea that. :you
7 11. read it and then destroy it
8 O'QUJNN: Does that sat:' sfy the concern of

9 somebody, Rusty, does that satisfy the concer.n of. somebody

10 that they fire gO:b'lg to have to ma:b1taj n a fj J e thei r

11 office so people can come tt'ooping through there decades and

12 decades--

13 1;!R.. Mci~INS: The JjtigatJon is ove)''" 
, the

14 tigation. Then protective o-rder.s, all protective -- there

15 is no such thing as a p:r'otecti ve order. It doesn't apply

16 anywhere ..

17 MR. O'QUINN: AJJ :right, so you are say:ing
18 during the time of the litigation --
19 i1JR Mc¡VIA:rNS: If the defendatit :is wo:r:rjed
20 about the information getting out ter the litigation is

2) about to cone) ude, whether by tr5 aJ or whatev'er, j t an i t
22 come out in the trial o~'somBthing 1 then he is going to have

23 to jump th:rougb these hoops ~ the protact: VIE order res
24 its terms when that judgem(~nt il' entwred.

25 MR ()' QUINN: He would have to fj) e the
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1. documents in q1iestion with the court so they wOl.(Ld he

ava:i J ao) e there --

MR. JvlcMA1NS: And at. t.bat. ;point.,

become subject to the rules.

MR. 0' And thereby ava) J abJ e to
interested other. parties to deal with tha court rather than

troubJ e the lawyera.

MR. DAV¡S t How J ong do you keeptbe record~?

CHAIRMAt'i sourJss: liet · s try to get a concensus

wouJ d

on, I guess, the threshoJ d quest; on How many )"eeJ that

parties shoii ld be to i:each agi:eements and have the court

sign protective orders :in a pend; n9 case outEd de of the

purview of this sealed document standard.

¡viR. Coi,l,:n'\S: wou J d ke to am.end that,

ì'iuke, And let's 'r.eally get to the guts of. this thing. We

have been dancdng around the m.aypoJ e bush now 5lj nce 8: 30
this morning and really, the re.al question is at'a we going t.o

bring d:i scovery documents w:i th:iJ1 t.he defi n:i tj on of Court

records. And I thinK we ought to see i 1: we can reach a

concensus on that issue bacaUfõe that j s tbe guta of j t rj gbt

there. The rest of it is iuechan ica 1. . we can reach an
agrettment on that, the rest js mechanical concerning

agreements l concat"ning how long we inaintain it, those things 1

because in my opinion 1 :U" you don't i nc) ude d:i scovery

documents in this definition, it is a sham on the publi.c, the
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press and the media because, otherw'ise . all .1lOU have is a

ainti 's or-; gina) petitions r the defendant'.s answers and

special e'xceptions,. You know 1 bigdea 1. 'lha t is nothing.

And thj s whole structure :l s for naught if you don i tine) ucla
discovery in the definition 01: court recm:ds.

C:RA:n~MA1'¡ soul..F:s: :r think there j s a

MR. COTJLINS: I won ld like to Slili 1. f. we can

reach a concensus on that

CHAIRMAN SOULRS: J thi nk there j s a dj vi sj on

between, though 1 bet.w'een ~qhether d:l scovery can be prot,ected

pending a case until i. t is over th, and th(~n whether it

20

21

22

23

.24

25

shouJ d ther(~aft.e:r not be protected,. con nus to be protected .

That is what 1: am trying to findou.t is are we going to write

one :rule that deaJ s: wi th discovery wi thout dj fft¿:rent:lating

between whether the case is pending or over with, or are we

go5ng to try to treat those as two different cdrcums:tances.

And t think we have got to know that

Iv.R.. BR.ANSON: ¡,uke, can't y.ou address the

th"i:eshold question John presented and then go back and carve

out except:i ons for pend; ng )j tj gat:i on and for agreements or

whatever?

CHAJRMAN som,BS: You come up here and t.ake

the vote" All I aln t1:y'ing to do 'is get it oT.'gani.zed somehow.

MR. nAVIS: J have a motion.. tlohn, make a

motion,
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l'1R. COi.iLtNS: I would move that we include

di-scovery documents of aJ J Jdnôs w:l thin the dati)1:1 t:i on of

court records as f.Ol:md in Paragt'aph A 1 the dr,f.ini tion of

court. records..

3

MR ~ RRANSON: Second.

MR. PAV1S: Second~

SOUT,RS: Nade and seconded.

di scussd on?

~ O'QUINN: Just a po:int of cl cat.Jon.

the point of yourmoti.on, Ji;hn ,that respect to what
we noW' caJ 1 protecti ve orders duri ng the djscovery process

'l1herethe defendant or some party seeks a pt'otective order

tbat if they give something up in df scovery' :i t. can't. be

disclosed r it is the spirit and the point .of your motion that

that whole procedure be now covered by th:i s new ruJ €'"

. COLUTNS: That is correct.

CHAIRMAN SOUi.:iS: d:l 5ciws:i on?

l8 i"IR. l'ÍcCONNtCO: ,just anothe'l clar.'ification.

But we are not vot:i ng under your proposal as to whether or

not that is bindi.ng on the pat"t'tes to making: an ag1:'eement

dur:l ng the trJ aJ j tseJ f?

MR.. COl.l.iINS: 'That:is correct. 'That agreement

:19

20

21

22

23

24

25

taJ k about inis another separate subject matter that we

trying to iron out those problems.

l".R. 0 QtJ)~NJ\: We are just say:ing wbere t.he
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1. parties can't reach agre amen t and they are going to go t.o the

2 court to get the Court to make the decj ~j 0)) 1 whether the

3 decision is during the trial when discovery is going on, or

4 whether the dec::,i:don to deal wi th l'1hat happened after the

5 case is over. tt is all covered by this

6 MR. COI,JJINSi That j~ correct.

7 CHAIRMAN SöUTlF:S: That won't wor.k. Thi.s

a doesn't permit that Th:is rule say~ that Pcndd nonaJd~on,

9 even though 0 Quinn and McConnico have agr(':ed to whatevs1t

10 about discovery -- j t haa to be d:l ~covery, and 1 don't

1. t what the voluntary exchangsof inf.or.mation is * 1: don i t know

12 :i f that is di scovery or not.
13 l'UL 0' QUINN: ¡iet me am(-lnd your statemfmt. He
14 couJd incJude that :is going to pay my cJ:ient a bunch of
15 money my client keeps his mouth shut lawsui. t is

:i 6 done, too So it can j,ncJ ude those Jd nd of agreemej)'cs.

17 CHAIRMAN SOULES: All those kinds of

18 agreements 1 David DonaJdson could come in and say, O'Qu:inn, I

19 want to know the deal. And he has a right to get it unless

20 you have asked the court j t sea) your agreement,
21 MR., 0' QU"i:NN: Because you a:ce saying this
22 rule, as written, does not perm;it agreements.

23 CHAi:Ri.tAN SOUTIES: 'loes not per.nr1. t agr.eements.
MR. COJ,J.JNS: I agree, As d:rafbi'~d 1 that. j s

25 correct.
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1 MR. DAVIS: That doesn't .mean we can't: add

2 tha tt.o i. t J ster.
3 MR. nRANSON: It j s the concept of whether you

4 want to adopt the rlJ.le and than go back and canre out

5 except; ODS for agreements.

6 MR. 0' QUINN: s :mot; on j s not to prove the

"1 rule:is wri tten and appJ y :i t. to d:i scovery J perce; ve ~John' s

8 motion to be do we want to have a rule · s get a

9 concensus do we want to have a ruJ e tbat says absent
10 agreement 1 in other wo-cds 1 take that part out of if you

11 can't have an agreement~ absent agreement, do we use these

12 procedures to decide secrecy during d-i.scovery and evenåfter

13 trial 1.$ over? Is that about right f ~Tohn.

14 MR. COTlwINS Well, not really. moti.on
15 from the ph:ilosophy standpoint inc) udes aJ J dj scovE-~ry

16 materials in the definition of court r.eco1:ds. if this

J 7 comm:l t tee so chooses 1 we can go back and make certa; n

18 exceptions o-r agr.eements or whatev:e-r we want to.. But just

19 from a ph:iJosoph:icaJ standpo:lnt, that :is the thrust of riil'

20 mot ion.
2:1 CBAIRMAN SOUi,:rS: Anymore d:iscuss:i on?

"?MR.. 0' QUTNN: Can wa have any bt'l.et discussion
23 on hi s point?
24 CHAJ:R.lllAN SOUI.JïS: SurE'. That j s what we lfant
25 to do.
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1 MR. O'QUINNi As T. tmdet'sta,n.d ,John's motion, I

2 strongly favor .j t, because :r th:i nk j t :is very :i mportant that
3 we confront the fact that pt'otect"lve ot'det's and things of
4/ that nature impaot on mOTe than just the J j tj gants can
5 result in very important infor.mation being bottled up and

6 sealed which needs to be -- thepiibJ j c needs to have access
'1 to, and I think that is 'Very important at all times. And we

8 need to confront that and come up w:i S(i"me ruJ es at are

, '9 workable to do that. And while may be easy to have a

10 situation where lawyers can just JJ j e-nn J j e agree to. these
11 things or just let coui:ts antet' them, 1: don't think that isa

:i 2 good practice. 1 th:i.nk j t j s badpubJ j cPo) j cy, and :r tn; nk

13 there has bean a lot t ten about ,and I th''Ínk we have

:i 4 got to confront :: t.. J am very much moved, fo.r ex-amp) e,

15 Sam Spa-iks' exatraple about it And 1: favor ve1:1' much wha.t

16 John Col J jns just moved: t.o do

17S0UT~F.S Any fu-ither di.scussion?
18 Okay~ all in favor say "Aye." Opposed?

19 SPARKS (EL PASO): No
20 cHAIRNAN SOUlJF:S: One dj ssent

21 . ()1 QUINN: ''(he othet' Sam Sparks
22 SPIVEY: Don't tell cb Sam Sparks.
23 l"iR. SPARKS (SAN ANGE'l~O).~ rrhat 'Ls like a

24 co-chaj r gcd ng aga~ nst h:: s own mot; on ~

25 . l'icCONNTCO: . do you want to put the
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next one on the floor about the dud.ng

7

the J awsuJ t? That seems to the next nt.

SOUliisS All r'lght, does anybody have

a motion? no you ifant to make a motion?

MR. ~tcCöt\1N"'(CO: Y'es, T move that parties

durj ng the pendency the t can agree certa; n

reco"cds are privi.leged, not disclosab1.e f whateve't', not

subject: to t.h:i s p:rov:i on. :r don't know

i.s now

the e

MR. 0 one ght n()'\I.:r t 't
* McCONl\rrCO: (a) ~

(SAJ\, ANC4F.:f iO )

agree you.!t is so much easier to faci

halld15ng of' my case, I prom:i se you ~ And J" do thî

:r

1 am th.a

tomost a.greeable lawyer you have ever You don t

notice me for a deposj tj on or anything. 1 J 1 ve you
Ie, I don i t care My pt'oblem t ha.ve got a

pend:! ng right. now s w; th E'~thyJ ane ox:! del am not

under. a pr.otect i ve . okay -- th~)y a'r.e us 1. ng

ethyJ ene to starsJ:í 7.e \Johnson &: Johnf\on suture.£' and
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1 materia 1. areki 11 ing them l(~f.t and ;:ight. 'they a;:en' t
2. go;b'ig t.o die for :15 Yf!ars 1 but r am go; ng to gj ve j t to you

3 by agreement. Now. all of. the sudden , I am pa-rt-i.cipating to

4 the the harm to thesa other p.f!OpJ e to my cJ j ent' 51 :i nt.erest,

5 and ly to my own 'financial interest because i: am go'tug to

6 get hired by those other peopJ f! that start nO' J ater on,

1 that as a matter of. public policy what i.s right and 'w-congand

8 what J .owe to my fellow man 1 steve, I shouldn't be requ:i red

9 to bottle it up simply beCause it is given to ine by

10 agreement. That j s '!.¡rong. It j s not 1":1 ghL

11 MR. LOW: You don J t have to to it,
12. though, Sam 1 if j t :is anag:r'eeman t .

13 SPARKS (SANANG'FIi0): I wasn' tgoing to

14 Okay,. we won't g:i ve j t to you 1 Sam~ Ànd t.hen :r can i t prove

15 my client'.s case.
J 6 MR. 1.OW Not every case :is J j that,

17 MR. SPARKS (SAN ANGEIJO): My p~oblem is not

18 th the ruJes you are taJJdng about, :it :is ph:iJosoph::caJly

19 in a :much bt:oader sense

20 MR fi.RANSON: If you require therlÌl thougn, to
21 jump through these hoops r i. f YOl.i say. ol~ay, 1: won · t agree to

22 it 1 you have 'got to go through these hoops to gat j t
23 protected by protective order 1 you are got to get i. t thr.oug'h

24 the normal dj scovery channeJ s 1 and j t j s not going t.o be

25 pt"otected.
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1 MR. SPARKS (SAN ÀN(~F:T-lO) Perhaps 0/

CHA1Ri"tAN SOU11F:S: Steve I'icConn::co.

BRANSON: In that in.stance 1 certainly

has --
MR. SPARKS (

exactly, Frank, and I don't.

CHA1RMAN SOin,F:S:

l\iR. McCO'NNlCO:

ANGRJ,O); Perh t.)ey kno'w

Steve has got the fJ 001'.

1: was just going to lect
what ßuddy and Frank just saì d. You are gO) ng to get that

under 166(b) anyway. You are going to get it. You do nöt

have to enter :into any agreement at aJ J j:f there one

thing that has been clear since we changed 166 (b), and which

has been a consistent compla:int, :'s we are ng too many

hearings. They have made the bar too much adv'ersaries to one

another 1 we are wasting too much j n d:i scovt:iry, and J f we

have to every time :r reach an agreement with another

at.torney, and 1 cannot rEla(~h an agreement :i f we t:ranspJ ant

this Rule 166 (b) literally -- and "( don t think I am

eJl'aggerating -- we are about tot:d pJ e thE' number of hear:i ngs

and time discovery takes t and we have got t:o be caref.ul to
say bad facts :make bad Jaw. at you are say; ng j s a very

exceptional situation. t think it could be handled very

eas:î y by not .mak:i ng the agTeement or you couJ d get. tJie

material anyway under 166 (b). We have got to able to let

thE' attorneys agree among themse) ves as to how they are g05
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1 to conduct discovery.

2

3 point"

4

MR. SPARKS (SAN ANGF.J.1): That:is: a VC'Jjd

MR nONA1,PSOJ1J: i.et:me :interject aga:in. The

5 immediate concern that thøsea.greements f i t they are done in

6

7

the discovery context 1 j scons:i stent th the way we pract.i c€!

now. But if it is done the context where eve-cything that

8 'we talk about this :i ssue WE' are going to keep j t prj vate

9 between the parties, including hea'Yings, and we tell the

10 judge, Judge', we have agreed we are go:ing too kelíp thji:

11 privat.e, and judge says okay, we wiii close the

12 courtroolT, okay, alJ these records are s:eaJed. :r have a
13 concern about that. OUt" 'focus is at lp.ast don' t back up.

14 The procedl1re not" norma) J y j s that CO\lrt records are

15 available. ai' creating a di f.ticult procp.ss 'in order to
:16 protect d:i s:covery mate:r:i aJs: 1 don' t cause that to J ead to even

17 mo-ce -recordsbeing sealed

18

19

20

21 floor
2,2

MR. PA VI S What :is: tJie :mot:io:n~t

CHAIRi.i.AN' SOUT..ES I don't know.

. MORRIS: We don't have a mot) on on the

MR. SF ARKS (SAN: ANGEliO) You didn't Jiake a

23 motion, did you?

24

25

. McCONNJCO: No, ¡ just sajd Jet's d;scuss

it* t thin,k the motion -.,- of coi.rrse, now weare k i nd()"(
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confused as to where we a'te as to whethe't or not 1: don't

even know if. a mot) on needs to be made ~ 1 giiess :i t does j n

light of what John said last time.

. J'iORRI S : We at:i J J don't have 1 anguage .

We voted on a concept.

. COM.1NS: :r have got. language now.

SPARKS (SAN' ANGELO): Steve, on concept:,

what you and 1 are t.al ki ng about --

MR. l"icCONNi:CO: Right

MR. SPARKS ( ANGJ.-:J,O) --:r can (,,ert.a:ÎiJ y

see in the practice of l..aw where weg,et bogged dO'iff in

hearing after heari ng af tel" ng. I mean T am f5 nal J y put

in a position where t say t won t agree to it, don' t give me

any :ÎJifo:rmatj on You understand 1 :r don't want to be put in
that position. That is not repreSf.fnt-'l.ng my client can
see the concept you are coming from on that. At t.he same

time ( when you are talking about discovery that is exchanged

by agreement F are you including agreements to cone) ude the

case, settlements? Or are are you just talking about

discovery.

MR ÌlICCONl.J:rCO We are ld,ng about

settle1nent.. I think _... we at'e talking about discovery. T
think settlement is a different :i ssue

. SPARKS (SAN ANGELO): t will back off.

. DAVIS: 1Juke 1 :r move thf~ adopt) on of the
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defini.tion of court records (i;.l(3) that has heen di.stri.but:ed,
and I 1) read j t.: "For purposes of thj s ruJ e 1 the t.e:rm

coiixt :records shall include all doc;iunenta and records fi.led

of record and dj scovery and the resu) ts of d:i scovery whether

or not filed of record in connecti.Qn th any matter before

any c:i.v:i J court j)j the state of Texas. The term court.

records al.so includes settlement agri~ements."

i.Ut. lil0RR.JS You need to stop at that J ast

period.
MR ~ DAVr. s

¡"1R MORR is :;

l:Phat part. rat

After you .sai.d state of Texas

perlod.

of

CHAIRMAN SOm,ES: Any conf:i dent) aJ:i ty order

has got to go through the 76 (a) process.
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1 MR. DAViS ~ Right. Discovery is a public

2 document 1 OJ:" a court record, J am sorry.

3 SOUl~ßS: Wea'Ye not going to 11 the
4. d the golden egg when do thj s, are we? Wegoose

5 are increasing litigation big time.
6. l'iR. McCONN1CO: ')"'hat is my problem.

7 COf-iLINS: I think we a-r€' 'reducing

8 Ii tigtion
9 . nAVIS. l th:i nit trying to seal j nfonnat.j on

on ly i nc-reases . The problem is the~i 11 tell you the

truth and give j t to you .and not. try to h:ide :i t, we "wouJdn t

have this problem.

FiRANSON. You may have a hear; ng, but by

14 having that hea'Ying, you a'Ye stopping four years of.

15 unnecessary d:i scove:ry process j n another case.
16 work -¡.s business wO'Yk,CHAIRMAN SOUT."F;S:

17 and I don' t have these ongo:i ng same e"perien(~es y.ou-alJ have,

18

~ 9

And thi.s going tone devastating to my work.

MR 0 l QUINN It can on) y come up when

20 somebody wants to seal your records.
CHAIRMAN SOUY.F.S: 'J'hey aJ ways want to seal21

22 theix' general ledgers and the-l~' sales records and their

23 formuJ as 1 the thirJg -- 11m., 1 they haVE! got to show thém to thé

24 judge wheneve'Y you are in one 01: thesp. bu.sinem'i disputes 1 but

25 they wa:nt all that I mean they have gotcc.mf:i dent:iaJ
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1 to show them to the experts 1 lost prof.i ts and all that sort
2 of 'lhi ng. Th) 51 j 51 going to ,put hi g11) y cont:i dentS a)

3 commercial but'iness information 0'( cloEH~ corpm:ate entities

4 out in pubJ:tc un) ess there ; a a 76 (a) proceed; ng j n the case

5 every time a protective oi:d;fr is sought 1: iiiean if we ar.,,,

6

7

going to Jay that burden on process i 1 jnst don't want to

do it wi thoil t people r.ecogni:zing that ì.s what we ërr.;f

8 do) ng .

9 J1AV1S: :r don't tJdnk we J J hav¡f that

10 prOblem because ther.e is not going to be that maniT people

1) that want to jurrip through the hoops because j t. j s not that

12. important ~ is going to be the exceptional situation where

13yotl have someth:i ng of extreme j mportance f and j f you do 1 j t

14 is justified and it ought to be sealed. But it will stop

15 this frivolous stuff of every' tjme Y'OU .t.urn around every

16 single thing that they prodt\ce Ü.i privi.leged and conf1.dentia1.

17

18

and everything se i and the protectj on ord€!rs are be) ng

granted right and t. And:t think we have got to stop it

:i 9 or at J east Jet t.he Suprema Court know that at leaE:t t.he

20 majority of this group would 1. ike to stop i. t.
21

22 second~

23

M1L MORR1S: have got a moti on and' a

CHA1RMAN SOUl.RS Okay, motj on made and

24 seconde.d. Oiscussion? Motion has made and seconded

25 that f;rat sentence of fa) (3) he :recommend to the Supreme
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Court for adopt ion. Salì1 .Sparks,

. MORRIS 1'10, tlij s -- j t. shouJ d beundEH'''

:&

. COi,i,JNS It shouJ d be (a) (2.)

MR. OAVIS Tell me wher.e it goes

COliI.TNS: l.ocke J draft (a) (?) .
liIR . MORR 1:8 : What it is is YOllr. definition of

oourt records which :i s (a.) (2) ?

sour~ßS: It labeled (a) (3) .

(A)(2).

sorry,. YOll

l-JR. ì.¡ORRIS: 1t is JabeJed (a)(3), 1 am

pardon my error, I am sure.

CH'AIRMJ\N SOm,F:s: It wasn l t your e:r'ror. Js

there di.scussion on this? Okay 1 løt' s let

and then we wi) J get :Into the d:i seuss:ì on

change paper.

(At this tj me there was a bY;

discussion off the record, after. which time 1:he heari:ng

continued as follows )

CHAIRl'1Ã1\Æ SOUJ.ES: 1\1 J r:l ght, come to order.

And Radley has the floor"

F.nGAR: i: wouJd just J:ike to ask the

dra:Eter of (a) (2) what is the di f'ference b('7tween disr.over.y

and the ts of dj scovery?
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l : That "langu.age -- 1: won t c1.aÜiil1R.

2 to be the dra,fter -- but J' ,think that J anguage came out of

3 l66(b) which in 5(c) to ~esults of. discover.y and of

-4 the -- I understand that the thought was that'. dj scovery :is a
5 1. itt1.e di ffe-centthan ~esul ts of di.scover.y. ts might

6 the responses, niscove:ry mlght :i ncJ ude thE'just
7 interrogatories.
8 nAVIS ~ Answers toa question on

:9 deposi tion.

MR :tRMIiSON: rs there any d:isadva:ntage,.

11 Hadley, to include both?

J 2

13

J 4

. MORRJ'S: No 1 there j s not.

MR.F;'OGAR: 1: just have a questlon about.

whether theTe is, any d:i fference them and why be

J 6

15 ~edundant.

tMR. HF.RRrNG: The reason j s to be con s

17 with Rule 166(b) (5), which is the ter.minology it uses,
18 recogn:l :i:i ng it :ì s goi ng to have to be amended now

MR. BRANSON': And discover.y might be what1:9

20 animal lias j t and resul ts mi ght be a name.

21 Yes.HR. ..

22 SOUI.RS: floth terms are used :i n

23 Section 5 of 166 (b)

24 . BRANSON: CaJ J the quest) pri 1 l~lr. Chairman

25 . MORRIS: Tiet's vote
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1 I'iR. EDG,AR: i: don t see it is found,
2 SOUI,P:S: Tom had his hand up.
3 'tlHL COTJLINS: 166 (b) (5) (c), Hadley 1 talks

4 about ordaring that for good causa ShOWXi resuJ ts ofscovery

5 be sealed o~ otha~wise adequately protected.

6 SOU'I,F:S: Sam Sparks, YOll had your
7 hand up.

8 SPARKS: (F:L PASO): 1 want to echo Steven

9 I see the handw"titi.ng on the wall. YQ1i Know, Wt~ ar-e talking

10 about a group of peopJ e in here who have some prett.y good

11 lawsu:i.ts" big lawsuits and have some vali.d points, but the

12 buJ k of the docket are not these types of cases
13 Our discovery rules now are 1 ibe"tal. Among other
14 things, they aJJew a lot persona:! :information that usuaJJy :is

15 not admissible. A lot of into"tmation th.at it now going to
J 6 become public r.ecord f you are go:i ng to get. a Jet :more

17 objections, you are going to get a lot mora C011r.t hear.ings,

18 I just foresee Jots of probJ ems from at defense i:tandpo:i nt.

19 ''l'ou are just going to doubting and tri.pl ing the d-¡.scoverjt

20 because everythÜig j s go:ingto be at the courthouse rat.her
21 than onagree1i1ent because your. clients do not wish that

22 personaJ J nformatj on -- r am not taJ kj ng about savj ng peop) e

23 or harming people froni a plant 1 i: am talking about j1;~t

24 motj on to produce personneJ fj J as. And you fj gura out what

25 kind of liti.gation we ëì1:P. talking about, and you ar.e going to



'l

2

:3

.4

5

6

7

8

9

10

11

12

13

:I 4

15

16

17

18

:i 9

20

21

22

23

24

25

273

find that people are going to start ob:iect.i.ng' to it be(~ausf;

they can ~ t corne through the J oophoJ es ,. and at the E'ind of the

lawsuit, when you tell people that that is public 'Yecord,you

are just going to you are doubJ and trii pJ j ng your
efforts, and this is -- to me 1 it is making big reversal on

the 1 ::t:beraJ discovery and the way we have been able to move

discovery, and ita mistake.

SOUL:RS: Is there anybody who

does much family law? Harry is not here and "Ken is not

I would assume s :ts going to put them in apoplexy
Now, then, the parties' discovery' di.sclosu1''es are

pubJ j c for aJ J tj me, open to the press, imJess they get them

sealed by notice through the Supreme Court c 's off.ice and

so forth. J mean that :i s what we are doing.

l'fR. ïJOW: You can't do i.t just because you are

embarrassed

ivnL l'"lcCONN1'CO Luke, couJ d I add sonieth:: ng?

som'JEs: Yt'lS, Steve.

MR McCONNJCO: don't have anybody so
T. do some oi 1 and gasfrom the trade sec~et .~ea

l:ltj.gatjon, and there is never a piece of discovery 'chat

filed in oil and gas litigation that deals with any petroleum

engineering 1 geology 1 future reservoj r projections l that has

not had a lot of time and a lot of ex~e~tise gone int:o it

that those peopJ e don't want thai r COInp.etj tors to know the
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1 operators o'c the of'êsetting leases. And to say that Exxon,

2 who I don't represent and am usuaJ J y opposed to, has to jump

3 tht"ough all of these hoops because 1: t"ept"esent some royalty

4 O~\1ne.r r and then we are going to put that onto the burden of

5 the district court in Chambet's COl.mty 0'1 whet"ever. most

6 of those cases are, and they are most.) y :î n front of rural

7 trict court judges who are not used to having special

8 masters that are petroleum engj neers. Jt. j s go:1 ng t.o be an

9 unhel ievable bur.den t and those ar.e the facts the way that

10 type of J:i gat:ion:is done. And r am afra:id that we are not

11 looking at the big picture and we a-re 100)('1.ng at just at
12 precdse cases -- personal injury cases t.nat a Jarge

13 affect upon the general health of the public, and we ar.e

14 doing a rule that affects those, but we are notth:i ng
15 about what affect this is going to have and impact on other

1.6 areas of t:. gation UJ,e famiJ y Jaw, commerc:i aJ Jaw. And:r

11 am totally in symPathy with what Sam has said, and eV'fH'yone

18 e) se here says that we need to protect the th of the
19 public and envi.ronmenta l-typp. casp.s . 'But. 1: think we nep.d to

20 be very careful :l.n do:i ng that so we just don't cause th:i s

21 'tipple effect that is going to h.ave a tr.emendQUs economic

22 burden on the J j tj gat:! on j n the sta'te :in ot.her êirea.

:'3 MR. FrRARl): Jiet me say my peUJonal feeling is

24 court records :is something that :is f:ied tqjth the court, and

25 lam Yi1uch opposed to hav'ing us in charge of court t"ecords
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other than the depositions in the course .of. the ti:ial. You
know F how long we going to keep a) J these th:i ngs?

DAVIS:N'othing in thet'e $ays you have to

keep anything,

MR SPIVRY: Vai t a J~ren' t you-a) Jnute

talking about -- you are declat'ing these mattet's coui:t
records. They don't cease tabe court records when that case

over, f.ive years f.rom now I decide to get rid

and I discard them Somebody comesal ong and says 1

destroyed pUblic records?

Mll DAVIS: Yes.

CHAIRMAN SOUL~S: Yes 1 that is tight.

MR. CQIJLINS: That j s the way j t j s ght nol'i..

gentle1ilen, because we did not addr.ess that p~oblem when 1iie

switched the fiJing from the cJ erks back to the J a~\TYE;¡"S. We

didrll t addr.ess that issue then so it i.s same thi.ng right

them

now

CRAJRlcvAN SOUl.'¡S: was addressed j n the

Seattle Times case and it is not court records. Those .~e

not court records nj scovery :i s not a court record un ~¡ ess we

make ita court record in this rule, and we have.

. DAVIS: ~vould j t he made a court record

for the putpose of this rule?

CJ1AIR1YIAN SOUIJES: We) J, j t. is made a court

record period.
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1 î'1R. l)AVi:S: And not a court n~coi:d in that

2 have got to retain them and keep tbem and have access t.o t:he

3 piibl ic on --
.4 Ì"lR. HERRING: We))f th e pub) j c c:i zen votes,

5 that interest group that showed UP, the public c;.tizens

6 group, specî fically argued that if we adopt this, are

7 going to have the right to access --

8 MR. nAVrS: If we Jet them.

9 HERRi:WG: , they said they are going
:10 to have ght to access becauSe j t. t.henbecomes a court

11 record, and, you know t how they enforce it and what yoiU~

i 2 rights are to keep them out of your off:! oe, or xqhateve:r 1

14

19

13 become issues to deal with. 'But theii: expect:ation is that
tbey could use this whether they are gb t or wrong

15 Why don't we jus t pass the i:uleI"lR .ßRANSON

16 and then say we don ¡ t have to keep them :In a subsection

17 MR. DAVIS: You say they are cour.t records

18 only for the purpose of this rul e and j t doesn , t h (::nre

anything to do with how long you keep them anymore than the

20 rule of not fi 1) ng interrogatories wi the eJ e:rk tel Is you
21 how long you have to keep something. And if you. don 1 t have
22 you have them, then I guess they are ent:i tothem -,-

23 see them, but if you don $ t have them 1 there is nothing

24 that says how J ong you got to keep t.hem.

.. ~./..) MR. HF.RRTNG: "But they are €Inti. tled to see
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1 them when and if. --

2 MR nAVIS: 1f they st.
3 MR. you have them and they are in..

4 your offjce, they .are entit)ed to see them. that g to S?
5 You have got to hava them in a separate ~oom. You don ¡ t want

6 to have work product m:.,xed ; n. You want t.o hâve a cJ ean copy

7 Do you have to do that in case?of those

8 FIR. nAVIS: 1 don't worry aoo'ut t.hat., liet

9 them -- 1: don l t think they are going to flood me with

11

:: 0 requests.
SOUl..F.S: Judge Peeples.

12 JUSTIC~ PR~PL~S: I am ever.ybody in the

13 room except for one or two. I voted for John CoJJ:ins'

14 motion.

15 We need to remember something, though l are

16 cutting new ~rt"ound on this And \hVhøtl you do that 1 it i.s hard

17 to see theram:i fj cations. And thenJ ateJ y we have st.arted

18 talking-about making what I think a'r.e probably goin.g to be
:19 major changes in the way dj scovery happens 1 and J just:,

20 f.rankly, think that we don't have the sÜm t:o fore:iee how

2:i trds j s go:l ng to impact everyth:i ng. 'You know, we are aJ.J, T

22 think, thinking in terms 0'1 product liabi li.ty cases and then

23 1 did a lot of famiJ y law as a d:i str;i ct judge, and there j s a
24 lot of it 1 and ~(, -frankly 1 don' t know how 1 of this is
25 going to j mpact that. There are al 1 Id nds of Jots of



1.J

14

?,78

1 litigation out there that is not pe'Ysonal inju'YY Goah, the
2 unfo:rsaen impact on dockets," j f some this .happens r ! am

.3 ju.st not SU'1€' that we can th"hi.k it out 30 mi.nu.tes 0'1 two

4 .hours here. J mean j t couJ d bavamajor j mpact

5 BEARD: "( don/ t think we should $ver
6 to let pub1 j c bave access to they come in

'7 and we have to pr,oduce it and put them in a conferenceroo:m

8 and all to look at :i t.
9 : That not

10 provision '1'hj$ e and i s bow do
information.

:i 2 MR. RP:ARJ1: Yon bavf! got

."'hat is the next ntap? Xi got a court

that am going to bavf! to vei t to15 :'
16 Pa

17 'You...

18 depositions.
19

20

22

23

CHAIRMANSOULF.$ : Those not
SJlARD: dOn't con$i.der them

records

HR.. COi.1.,INS: :r would to
somebody try and destroy one of them. ! "( know

25

24 the court would rule on that.

MR. RJihRD:: I consi j t a record, bu t



279

1 if somebody comes in to see it 1 1: am not going to let them

2 have it.
3 . IJOW: 1. had a tru.st case that ;nvoJvE'd -,-

4 the news media was constantly wanting to know cer.tain things.

5 And we had 'to answer :i nter:rogatorias and dj scove:ry. :r won) d

6 spend half my time _.- 1: can$ t see those peop L.e . i: am tr.ying

7 to get ready T and they say they are pubJ;i c:i"ecords . :r havE'

8 got to watch them. i: have only got one copy, 'maybe they. may

9 steal one We have got 50 boxes -- more than 50 -- about 500

10 boxès. How could I handle that -t f they hcwe a right to come
J.3 :lnto my offj ce and look at that? :r just have to stop getting

12 ready for trial and sit down wi.th them. 'lhat is a problem.

13 CHA.IRMAl\i SOULF.S:; Does a,nybody' have anythÜig

14 new on this that they want to bring to the discussion be'êo-te

15 we vote? Justi ce Doggett.
16 iJUSTICìš DOGGls'rT: Go ahead, Rusty,

17 MR. lVlcl'1AINS:; We) J, perhaps J 1 as usuaJ 1
18 d.idn' t make what I was trying to make as clear in ter.ms o'E

19 where J was trying to make the changes to cover what J
20 thought were basically a 11. of theconca-rns, :aut i, f. you took

21 the rule that he bas and divide it into essent; ly the two
22 di.fte-rsnt segnients so that when you g,,~t whe"r.e the under.1.ying

:2 3 parts where it says records f j J ed th records j n d:i scovery

24 and the results of discovery filed of. -rp.co-rd, but does not
25 include discovery and the rasu) ts of discovery not J ed of
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record in a pending easei then move to 1.66 (b) i.n the

protect.) ve orders and say no protect.) va ordl2~r shaJ J

extend -- no protectî.ve order O~' agreement relating to

protect:i ng d:í scJ osure --shaJ J extend beyond thes:í gning oj~ a

final judgment or dispositive orde~' without filing the

d:í scovery or results of di scovery th the cl ark of the court

and complying with whatever this rule number is. That takes

pending cases out, it keeps d:iscoverywhe:re :i t :is and puts

burden on th.€; party that l'yants to keep the wraps on

beyond the litigation on the party who wants to do j t ancl

puts them through these hoops, then, at that time, and puts

the burden on the cJ erk to take j t. Just t.J1 --- just, thost-~
changes. And all tha t does is jus t -- and it e 11.mi na tes all

those problems about whose office is what and ¡¡"'no gets :into

whose office

ìVIR. f\RAN'SON ,John, won) d you accept that. as

an amendment.

MR. COL.LL.J INS: Jam 1 j s t.en j :Ig

MR, McMA iNS These are two combinations

That is what I was trying to talk about j s just to say there
is no protectiv'e order or agreement relating to protection

shaJ 1 ever extend beyond the J lfe of J j t:i gatlon thout

filing what it is you want to protect and mee"ti.ng the burden

under this rule. Nowi jf you ,-- and then :if you f:îJed it. of
'i:ecoi:d, it is a1.:ready here. is already covered by the



9

:10

11

1.2

13

,~8:l

1 defini tion.
2 ¡.iR. DAVIS: So far so good. f\ut how about

.3 information di.rcing the course 0'1: a five-year trial?
4

5

6

: You mean ve years dlscovery?

MR nAVIS Yes, 1: mean the trial

¡~JL l.JcMÄ:n~S: 'J'hat j s why J say that. js the

7 only place -- 1: understand, and that is what "( am sayi.ng.

8 That is the on) y thing that that doesn t fj % 1 and J just

M'R. SPARKS (SMi' ANGF:riO): To solve my one

probl em., cou J d :r go wi th you to the exception of say:i ng

except for those things facting ic th 01:' saf.ety? t

think we have got: to qui t J ow men. The moreJ J OUT

:I 4 to think bigger than just our practi ce of Jaw.
it happens, the mo-re tget hi.red, Rusty. But we ly ought

15 . McCONNICO: ßut then I think, Sam, We get

16 back to where we did our discussing :in the )"':irst place.

17

18

tiet J S :Qe hones t $ are not going to agree to anything that
k:U J s anybody. 1 am not, you aJ~e not e; the:r . And th a t. j s

19 not going to -- I m.ean we axe not goi.ng to enter into those

20 agreements 1 and even j f t.hey are 1 you st.:i J J have :166 (b) that

21 all that information ts going to be di.sr.overable anyway.

22 r-1R. SPjmKS (SAN ANGF:l..O): :r baCKE'ld off of

23 agr.eement, okay.

24 What about :mak:i ng an add:! t:i onl".R.

25 change to i66 (b) to merely pr.ovide that a pa-i:'ty to a
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1

2

3

4

5

6

7

8

9

pt"otecti veagreement :iuaymov'e the cour.t tO'l rel i.ef 'f.rolIi the

protected agreement, Now r :i f :i t j s an order 1 then you have

alt"eady gone through the contest anyway, so the judge wiii

have told you to shut up, and you aTe then go:l to be

running in violati.on of the court. So YOti can mov.e foi::

Tel jef fToma pTotected agreement j n the event that

disclosure of the information beyond the bounds of the

agr.eement :is necessary in the judgment of the court for the

heal th and welfare of the publie
N'Oiq, that puts the judge as the one who J)

determine it. It puts the standard at SOlne kind that naH
determined tha t :l tis necessary 1 puts j t :i:n a protect) ve
context where you have mandamus -remedì.es in the ,i~V('mt you

don't have it, but :it keeps all of that.

Now, the only probleiu that doesn't say, it stì.ll

doesn i t sol veII'om' s problem .of he wants 1 you know, nave Perry'

is in the cout"se of discove-ry on some stuff, and he wants it

and they have agreed to a protecti ve order and he can't gj ve

it to you. doesn't solve that problem. ßut if YO\l have

solv'ed that probJ em, you criaate so many more mechan:l ca)

problems by making us ai. ther f't Ie eve-rything wi. th the cle-rk,

whì ch we have aJ ready backed off of..

'!IR. SPARKS (SAN ANG¡;TJO);: Which not

leabJ e. You CO'l) dn ~ t even fj J e j t.

MR. McMA tNS ;: That is righ t Or you. have to
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2

3

4

5

6

7

8

9

keep it in your office i you know, you have to make it access

to the news media and everybody s.e thr()'Ugh this st.uff 1 and

you don't need anybody else in Yo1.\r bUsiness whi you are
li t:.gating fOT your client J don' ,1: care 1 th J
respect for Tom, 1: don't want him in my o'Efi.ce messing

around :Ln my les 1 J don t. want :in my off) ce f and J
ought to not have to let them do that And that ;.s --

~ SPARKS (SAN ANGJí..O) at is what

was saying tera te agai.n what you propose to do *

The proposed amendment d

âiiiendment that was proposed by _.- 1: thinltmerely track

Lefty circulated :it -- which says "For t.he purpo.ses of th:i s
rule, the term court record shall include all documents and

records fjJed of record" which, actuaJly, once you (~ompJy

wi th this, you have done that anyway. But in order to make

j t clear and discovery -- and the results of scover'y f

of record, go ahead and distingl11sh it althou.gh 1: think once

it is f:lJed of record, it is a record, Tbat may be

redundant. But ju.st di.stinguish -- but does not inchide
discovery and the results of discovery not led of record in

a pending case

'l'hen go to protect; ve order :niJ e over here

1.66 (b), al'dyou add another section which is just --- 1: put

just Sectj on n under the protect) VB orda.r e whi ch woiild

say "no protective order or agreel'1ent relati.ng to protecti.ng
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1 di.sclosure shall .extend beyond the si.gning 01: a 'fi.nal

;5 judgment or disposi:i tj va order i;.¡:l thout J j)'g the d:l scov'ery or

3 results of discovery the cler.~ of court and

4. comply; ng with rul thj si rul e :i s..
5lVIR.. .sl?ARKS (.sAN ANG¡:~l.O) 76 ta) .

6 l-jR. ¡~cC01iiNICO: Rusty, read that propo$ad

7 language 166 (b) .
8 l~lR. 1~1c¡'!ÃINS: Okay, "No protect:l va ordtlr or

9 agreement relating to protecting di.sc1.os1H'e" -- 'now, it you

10 want to put discovery or the rasu) ts of d:i scov.ery :r just,
11 it sounded cumbersol'\e "shall extend beyond the sí.gning Q't

12 a final judgmi.nt or spos; tive (.):rder without J jng
13 discovery or results of discovery with the clerk of
14 and complying wj th RuJ e 76 (a) .

15 MR. nAVIS When do you have a naJ judgiiient?

16 MiL McMAINS: WeJ J, the fj naJ judgment ruJ e

17 says when it is signed, actually
18 . DAVIS: J know. en :it :is signed or
19 after the appeal is over?

20 iY1R. McMAINS: No, weJl, yes, the e on nal

21 judgments is when it is signed.
22 JUSTJCF: DOGGF:r.'I': WouJd coveT a nonsuJ

23,!vîcl~AINS: Yes r that is what
24 dispos) t:l.ve ordeT would be des:i gned to th 1 anonsu:i t

25 or any kind of --
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1 MR 'ßEARì): T-iet me ask you, Rusty r wou,ldthat

2 mean the partj es could not agree to destroy the d:iscovery
3 prior to
4

5

6

7

MR. McCONNJCO: Parties couJd never destroy

. ßEARO; Why can't they?

MR. : Y'au k)..,ow, :i.t :is :not addressed

explicitly 1 what John' sconcern was. d ian' t add ot.hei;,

8 languag~.

9 SPARKS (SAiìl ANG:Fl.O) The on) l' th; ng we

10 have not covered -- there that -- but othe-r thing

J:: pend) n.g J j tj gatj on where you have d:i sco\1ery by agreement' o:n

1 ~ protec t i ve orders.
13 JUSTICF. nOGGF.i:'T: you have a ous toxj (~

14 waste problem, can you provide that "information to the local

15 health department so they can do someth:ing about :it or can

16 to an attorney who has a similar case

same toxic substance? And:ì t doe.~m t really

18 sol va that really.

you

19 MR. MCÍ"ÌAINS: No, j am just saying ~tOU

20 anothet section for that. That 1.8 what '( was telL. in.g him

2J that I d:ldntt find any offense and :r d:ldn't trdnk th even

22 steve with his comments had any . 'that procedure the-re i.s to

23 simply add a new Sectj on R which says that "a party" -- or

24 the attorney for the party ,-- "may mov~ thec;ourt to-r

25 from a protectj ve order, whether j ssued by order of t.he court
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1 or by an agreement r to permit disclosure of. information

2 obtai ned in discovery that j s necessary to be scJ osed 1"01"

3 the protection of publ ic health and welta'ce by

4 court" :r mean you :move court for that re):i

5 JUST'tCF:DOGG'RT'r Would that pei:iui. t: a

6 cdt:izens' group to :intervene :in a persona) :in,ju:ry case in a
7 toxic waste dump to get that inf.oi:inatî.on topi:otect the
a parties?

9 MR. 11cMA1:\lS: ProbabJ y , Once they :i ntervene,

10 they would be a. pa-r"ty. they intervened, they wei:e a

JJ party 1 they' were deDi ed access to the same j m":ormation. ')0\3

12 know 1 the first thing they would do is probably res-tst

13 dealing with the agreement, and then the question of whether

14 or not the agreement. you know, so that then they would have

15 to be opposed by the court, which bas:icaJ.ly :is same thing
16 as going to the court andasKiDg 'Eor i:elî.et.

17 1'i)L COl,l,JNS:: Rusty, you are start; ng from a
18 different presumption, namely, that all discovery closed

:19 unless the judge orders it open. lvly proposal and t.he

20 language that Tom has suggested has a di ifet"ent premi.se r

2:J name), that aJ) document.s are open un) ess the court. makes a

22 specific finding that they should be closed. And that is my

on) y objection to your proposaJ

24 MR MclV1AIN"S: It is true that what I am
25 assu:m:i,ng is that there is some kind of an agreement for
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\ protection or that there is protection.

2 r'lR. COl..l.1NS ¡.et me at.op you :ri ght there.

.3 What I would like to do is to have a vote on thi.s language

4. and then Jet':; dj flCU$$ ag;r'eements because J th; nk that :i s a

5 legi timate area to ta.'llt about how to handle discovery

6 agreernents between the parti es to reduce hearings l' to reduce

7 time and expense ,and at the same time allow the pUblic

8 access to those documents wh:l ch are J egj mate and j eh are

9 important.

i 0 But the d:r:i vingsou:ree of' the..

1\ controversy here is precisely home mechani.cs. Iti.s not, the

12

1.3

issue of agreement or nonagreement It 5s t.he :issue of

pendi ng versus ovei; lrhe'Ye a di. fte'Yence between it being

:14 pend, ng and when j t 5 s over. When j t j s ng, J want

15 people out of my off.ice I may not want him there. may

16 be try; ng to run a case out from under me. J don t want
17 people in my of.fice when I don t want them there.

18 CHAIRMAN SOUJJ:FS Just; ce Dogget.t has the

19 floor, please.
20 JUSTICE nOGGETT: One sol uti on, of com"'SE'.1 ) s

21 just to le i tat the courthouse, and i. 51 a procedure'

22 for fil:ing at the courthouse, and then you don' t have to

23 worry about them bei.ng at your of.fi.ce because during most of.

your J egaJpract:i,ce, and even most of m; ne 1 that j s the

25 it was done up until the time that the rule was changed t:o
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1 p-rovide discove-ry wOll1.dn i t be filed. And it didn' t ci~'eate a

2 lot o.f prob) ems for t.o go to the cou:~tnouse and get

3 that information. So the'Ye is an a1 te-rnati.ve way to avoid

4 the probJ em.

5 I"4R. 1,OV¥: Tn:! s j s d:i scovery now inst.ead of a

6 l\low, yoU are talking about the-re wasn't .w_ the ctolder
7 didn't have enough in that ant; trust case we had.

8 didn't have -- the clerk's oft-lee couldn't hold

9 document. :r mean 1 you know, what are you go:ing to do :if you

1 J has room?

say -- how do you le that? Where you going if le it? Who

12 MR. nAVIS: What prj ce we pay for the cJ erk' s

14

13 problems

. I,OW: 1 don 
'I t know that is a probJ (~m, but

15 say, okay, I want them filed. They say, 1,. it is going

i 6 out the window down here wh,en it gets fu) 1. J don' t Jmow

18

17 whose problem it is, but it is a problem when you get boxes

of stuff and you say t J, r wi L J Ij J e j t, and they say th

20

24

are not going to do it, what are you going to do?

. BEARD: J don't want the piibJ:i c coming

21 into my les before or after litigation and so wa have to

22 have a pJ ace where we can put :i t

:13 MR. SPARKS (SAN Al\lG'ElJO): But i: think Rusty i s

deaJ took care of Pa t $ compl ai n t 1 di dn ' t . ..
J \. "

25 took care of his complaint. McMAINS:
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''I
I. because in order to protect it you have got t:O l.e -t. t .

2 CIH~:rRl.1AN SOUl,F,S: tieJ J, there has never bean fi

3 second to the amendment and 1: don't have it written down

4. really enough t.o read :i t back

5 l.lR. SPARKS (SAN AN(~F.J.O): i.lohn has s't:i,lJ got

6 this pending

7 SOUIJP:S: 1 know, but there was a

8 motion to amend it. Is there any second to that motion?

9 McCONN1CO: I wi J J second Rusty l s, j f that

is what is here. :C don't know what is on 'floot- .

SOUIJF.S: 1 beJ j evl? that j s what

13

12 Rusty -- did you have
COIJIJrNS: J haven't seen Rusty's, so J

1.4 don't know what it is.

Here j t j s r:i gnt here.15 JUSTICE

:16 All I did was distinguishMR.

17 betwl?en discovery, real 1 j n a pend; ng case, The onJ Y

18 scove'tY 'in a pending case that I had that was discloseable
or that was subject to th:i,s ru) e regard; ng :i ng j s :f jJ ad19

20 discovery, and it is j::iled discovet'y a pending case, s 1.1

23 a fj of record f and j t is part of a court record.

22 MR DAVIS: 16(a) applies a'fte1:' 'final judgment

23 as de:l~ined and not before.

24 ~ Mc¡.iAJNS Then r j took ovt. d:i scoV'ery

25 in a pending case from the def:in:i t.:ion



290

i,rR COl,llrNS Say' that one more tj )'ie, l.uk(l,

12 CHA:(RMA~' SOUTJES: liet 's go ahead and docto'Y

13 it, and then 1 11 read the whoJ e thing.

14 l"lR. r'i.clv!AINS I am sor1.Y, the riesults of
15 discovery not filed of record :i n a pending case -- "but does
16 not include discovery and results of discove-ry not led of

17 record a pending case U Otherwise j t

18 SOULES: Okay, so doctoring (a) (2)
19 first, we woul d take out the words "whether or not.," the

20 first three words of the tourth line. I mean that is what

23 this amendment proposes to do. than add after the lfO:rd
22 "'l'exas" in the ti fth line these wo-ids, "but does not include
23 dj scovery and the :resul ts of dj scovery not fj) ad of j n

24 a pending case." tf that is not an acceptable amendment to

25 the main lilOt:i on then J guess we need to vote on t.he



29:1

1 amendmen t .

2 : It is not acceptabJ e j n and of

3

4

5

6

'7

b~cause in cmubination w'i. th the others.
SOUJ,:¡S: 1f this passes, we woul d

have to deal wi. th .someplace else.

. l'.cCONNJCO :166 Cb) proposal there.

MR. McltfA1:NS: t can deal with all of that,
8 of the mechan:i.cs probJ emJs 1 J think y by the combinat::i on

9 ,.of that plus the two sections to "166 (bl, which is a

10 collection--
11

l3

14

15

16

17

CHAIRMAN SOULF.S: Okay, any further scus:td on

01.1 the amendment? E:ssentiaU.y, it has the same

discussion all along Anything new on that? Okay 1 on

amendmen t, those favor r show by hands.

¡VIR COl~1"JNS you don't m:i nd 1 just. read t.he

amendmen t have ita 1.1 .1: 1.1 am not sure

som,FiS: Good j dea., s tqouJ d be

18 the f:ixst sentence as amended 1.-( i.t passed.

19 "For purposes of t.h::s rule, the t:enn court
20 record.s shall include all dOC1.iments and recoi:'ds

21 led of record, and discovery and t.he resuJ ts of
22

23

24

25

discovery led of record in connection with any

:matter before any c:iv:i court :i n the .state of
Texa.s, but does not include discovei:'y and

re.suJ ts of dj scovery notfj J ed of record a
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12

1.3

14

?9?

1. pending case."

2 MR. COLLINS: 1 am not ~ure that makes too

3 much sense ~

4 Why don' t you read j t one more
5 time"

6 " purp()ses of thisSOl.HJF.S:

1

8

1 the te~m court record shall include all

documents and records )"'j J ed of record 1 and

9 discovery and the ~esults of discovery fi L.ed of.

record j n connect) on wi th any matter before any

civil court in the st:ate of Te1tas 1 but does not

include d; scovery and the resuJ ts of d:i scove:r'y not

led of. record in a pending case""

. F:l1GAR: What does the clause after state

:16

15 of Texas you just read add to what you read before that?

McMAINS l Yes. I d:i an t t

17 MR mDGAR: tt seems you just strUte out

18 the whether or not, you have taken care of j t wi thout addjng
19 that last clause or phrase or whatever it is.

20

21

CHAIRMAN SOUM-:S That :l s not my amendment.

MR .l"tcMA INS: Y ()U mean just don't ta 1. k about

22 the f act you are not deal ing w:i th pending ca~es or t4':i

23 l.lnfi1.ed discoV'E!'I:Y?

24 l~JL ..

25 or not " and leave it as is.

He Sed d just Jmock out
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11

12
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1 MR. F.DG.AR: Just eliminate the or

:& not," aJ1d haven't you taJten care of ng t.()at you are

3 achieve?

4. ) 1 e~cept that hj s argtUîlent,.'R ~ MCÌ"IAJ)\iS:

5 is that it is a court record if it ia your possession * I

6 reaJJxe that :is not what our j tj on of court records :i s.
7

8

11, but you just said thatMiL ..,

u J of record." 1 mean D:íS.l"JcMAINS

9 posi tion is that led of reco-rdit is

MR.. EDGAR.: -- isn't that. ght?

MR" lficMAINS:: See, the problem is, there "Ls a

13 the other rule, it woiÜd wo-rk t going back to the origi.nal one

differ.ence :in this lsuiguage of court record Go:í ng baCK t:o

15

18

because they talk about court records as bei ng ngR :f:i

wi th the clerK. Now, that is a limitation on what is led.

16 This one actual ly doesn't have such a J imi tatS on j s the onJ y
17 reason I was trying to make it clea'Y ,.

SOUI,F.S: J r '\\lehave rea) J y got

1.9 three things. Tiet me see if 1: can get three èoncept:L

20 AlJ r:i t t there are three d:iJ'ferent th:i ngs. We

have got discovery in a concluded case whether or not it is

22 of' record -- rj ght? We are tryj ng to dE'aJ ~ij th three

23 different things. rphe fi.rst isdiscov-et'y whether or not it
24 is fiJ ad of record a concluded case T Uian we have got

25 di.scover:~t of record in a pending case, and then we have
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14

13

14

15

16

1'7

18

19

20

21

22

23

24

25

got diRcove~y not

?94

led of record in a pend~ng case because

Is that rj ght, Rusty?

. l.:lcIvlAINS: Yt~S .

MR .flRANSON Is that accept.abJ e to you?

MR ,. cor.. li niS \\o ,i t is not.

. iVlcMAINS: lily proposa) 1 of course, :i DC) udeS!

the modifications for the discovery rule.

CHAIR1'lAl\l SOUl,ES: And then you would go back

and say that prottictive orde~R terminate when the case

concludes?

amendmen t

. McMA:r:NS: Yes No protect:! ve order shaJ:i

extend no protective o~der or agreement relating to
protecting scJosnre shaJl extend beyond the signing of the

final j1J.dgment or disposi t:"Í.ve order without 1. ing the
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1 di.scov~t'y or res'll ta of discovery with the clerk of the COU'Yt

i. and complying wi th e '16(a)

3 ANGRJ.O ) If you want to keep.. SPARKS (

4

5

it protected 1 gat it. ed.

. McMAJNS: No protecti va order or agreement

6 to protect wi J:i ever extend beyond the J i of the cf,1'e.

7 . SPARKS (SAN AN'Gl'IJO): YOll want it to

8 further J get j t seal ed
9 nUr) ng the ) j of t.he case, j tMiL nAV:i:S

10 cani t be protec ted withot1 t go;:og through 76 (a) .

11

12

13

MR. i,tcMAINS: Correct, with one exception I

was attempting to cn was the rl~ part to cover h:i m.

SOUTlffS: Publ i.c safety and public

i -4 heal th .

15

16

MR.. McMAINS j eh J --Yes,

SOUTiES: Okay, a 11 these cc:n:icepts are

together. Sei we vot.e on s amendment up or down, j f

18 it is -- sir?
J 9 ve or: CouJ d we take about a

20 lO-minute recess and let's get that typed up and look at it
21

22

23

is a rather j mportant amendment.because th

CHAIRl..AN SOUTJl4.S.: Sure. If you wi. 1 1. w"tì. te it

down, I Holly type j t up and we
¡

lJ prj n t j t and

25

24 put copies around.
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/.

(At this time the~e was a b~iet

recess 1 after ng conti nued as foJ J OW'S ~ )ch tj me thE-i h

CHA1RlVIAN SOUJ.:rs: Okay, this :i s :166 (b) (5) (d)

and (el that Rusty p~oposes if we exempt from new 76 hod

discovery in a. pending case

MR. McMAINS: . Cha:Î rman, J, over the

taJ:ked, with John who has refused to accept my amendxrient to

this ~eso1ution, but so -- his motion wasalxeady seconded

when J: interjected this. don' tvote o:n s 1 you know 1

if we beat that, then we can go to mine. Ot" if. we pass '\ t

then I w:ìJ 1 try amend j t again or sòmeth:i

BOUTIES Hold it: just a minute and i:

)J print yom~ amendment so that everybody can look at that

We will have it printed.

MR. McMAINS: J, .frankl Y', dcm' t

John cares about it~
nk that.

JJ just vote ()n John's,SOlll,:rS : W.e

save us the time, I guess ~

JUSTieR P¡';F,Pl,F.S: Can:r say thj s You know 1

we are proposing. by taking on discove"tY, i:H:,oposing to take

major -- make :major (!hange j n the way scovery happens :ì n

'rexas, and 1: just, :i cannot, in good conscience t not speak

out, 'lhat kind of change shouJ dn t t happen on the basi s of an

afternoon's disC11ssion.
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1 Now r we have got a proposal f.'Yoma subc:01mni tee and.

2 J was on :i t, J was at one meeting. :r missed another one 1 but.

.3 there was all kinds of people that talked about these

4 provisions 1 and J th:tnk ::t is a good product & Somet:i mas

5 'Yeform takes places one step at a time rand Y.O'U a-re 1I11.staken

6 when you try to take many steps at once.

7 1: thi.nk we ought to search our souls and deci.de

9 whet.her to approve r baæ;j ca) 11' r IJc)cke Piu'"neJ Jand so forth

9 without g.oing on to di.scovery Haybe let s take that step,

10 and then jf a year from now or later on we want t.o t.!h

11 discovery, we can do it having thought about it, but t thi.nk
12 i.t is irresponsible of: a committee with this muc.!h

13 responsibility to make significant changes -- not just i.n

14 seal ed records but in the way discovery happens -- on

15 basis of one afternoon 1 s discussion

:16 'We rea) 1y. haven l t thought this out. the way we ought

17 to, and I haven't hea'td. a good answe'¡: to what I think it was

18 Luke and l'cCorm:ico sa:id, that if you hic:rease the stakefl,
19 once something is dis~ovaredt if the stakes are in~~eased,

. 20 you are going to make people fj ght a Jot harder over what. :i $

21 discovered in the fixst place on the f'tont end.. And 1: have

22 not heard a good answer from anybody about t.hat. And J t.h:i nk

23 we need to -- Iam not moving to 'teconsider the decision to
24 go into discovery, but I t.hJ.nk we m:i ght want. to th:i nJ~ about

25 that. I reaL. do~ l\Tow, maybe 1: am the only one, biit 1: just
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1 cannot sit back and have us makE" this tremendol1s change in

? discovery on the basi s of' just. a coup) e of three hours of

3 disCiission ø r ,thi.nk is irresponsible r 1: really do. That
4. :is:it
~.:: :Whj J e HoJJ,y :i s compJet:ing t.hat,. rMR.

6

7

11', 1: havcen't any ax to grind. One way orsat here and.,

the other because J am not :involved :in it at aJJ tI
8 second Judge Peeples concern he"t'e that 1: and I

9 th the ptd J osophy that. San AngeJ 0wholeheartedly agreie

has expressed that publi.c concern 1 the helth and satety

i:i area "theseth:; ngs are very 1 very j :mportant., l' am parsona):. y

12 concerned that parties should not helter-skelter be able to
13 agree to keep th:i ngssecret when the pubJ j c has a r:i ght to

know

:i 5 :aut agaj n, j t seems to me that we frequent) y :make

16 decisions without t'ulland fait: and long studied
:I considerat.j on, and :r .am afraj d that that, j s about what 'Wf~ ar~~

18 getting ready to do it we vote to include discovery as part

19 of court records, and J agree that we shouJ d wa:i t and t.h; nk

20 about this. go aheë:d and adopt p-roposal that has been

21 presented to us, study this some more, and then J ater on make

22 the decision about whether discovery should inc1.ided,

23 SOU1~ES : aj ne.

24 MS CARLSON: 1: think T. share the sentiments

25 of. Judge Peeples and Professor Rdgar has e~'pressed. J aJ so
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1

2

3

4

:5

6

7

8

9

10

think there is something se to be conside~ed, and that is

when we have represented to the pubJ:i c that then~ an

opportunity for inputf'Yom the bench or ba't' on the changes
that are on the table, and this a major modif; catj 0)).

implications a'Ye in discovery 1 and we haven' t
had comment that and we have j n other matters, J d aJ so

1 to say "l:a lot ot what ha.s been sai.d sefìlllS to have

sound phi lO$ophi caJ root :in product J 1ab:i J:î ty, persona:i

or envi ronmenta 1. coneerns But t, too, share concerns

in other kinds of J :lti.gation and the effect.
proposal w01.ild have those other areas .

th:i s

12 SOUJ)ES Chuck t go ahead.
13 MIL trERRINGi fiet me just echo that because 1:
:1,4 don' t want to do job that 1 guess we were ii;"upposed to do

15 and sit and do -- we have kind of been through this

:i 6 before, Lefty and 1. repeatedly w I mean liTe have heard almost.

17 everything that we have hea'Yd today, except we don't real

18 have anybody here ,from the tell ectuaJ property bar 1 and j f

19 you. got the mailout that !tie did and you look unde~ ¡rab T. t you

20 wj 11 find iatter tar Jetter after Jetter from the cha5 rman

21 of the intellectual property section of the state ba~ and

22 from other pract.:i t.ioners who say :i f you do t.his 1 j t make
23 sense -- a lot 0'( sense -- and be the thing to do in some

24 context, but if you do :it t.hei.:r p:ract:Lce 1 you are going to

25 revolutioni2e p~actice, and the ~evolution is going to



300

1 be one of inc'Yeased li.tigation costs and increa-Red nllmbe'Ys of

2

:3

.4

hearings because they are go; to be at. tJie courtJio1H:-ie all

the time because a-t'e dealing with ti:ade secrets, which

and 1 don't th:i nk that j.y, abuse'trade secrets

5 J"ohn even wants to address 1 but "( think that isa prob1.(~m,

6 and 1am very :reluctant to change somebody" eJ se' s practice of'

7 law ina majo'Y l majot' way without real them having an

8 :i mpacit on at th:i s po:i nt J just want "to make sure you

9 know that that is thei'Y sentiment and they are going go to go

10 through the roof if we do j t s way wi thout giving them

11 some kind of relie'f on this. I just I want to make sure

12 have expressed that as oj earl y as we can.
13 That true with eve'Yythh1.g we

14 passed sO far 1 right?
15 . HERRING: More so th this t 1 mean t.he

16 discovery. If you are going :lnt.o d::scovE'ry, t.hat :is a
that is something 1 they are 1 they are justextl'emely intense

:i 8 on, and I ink you :int them at 'the courthousE'

19 their practice, and they are going to be 11 "tug ¿." .-
..ne1. r

20 oJ :ients for that, you are going to be j ncrE'as:l ng the COS"t of

21 what they do for a living.
22 MR. DAVIS: Chuck l aJ)' these bad things that

23 are going to happen, how do we know this?

24 . HERRING 1 mean r don' t -- J:i don t

25 tried t't1O trade secrets cases and have had had p-roblelì1S with
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0:1

1 it, but ¡don; t do it day and day out as a steady 1 i. vi.ng

2 and a steady d::.et. And that is the prop) em, nobody se herf"

:1 does. And I just --.
4 abou t Luke Soul es ~ doesn i t. JONES:

5 he?

6 can tal k to that.No,

'1 "JONES: Steve?

8 Frankl :i n. J don't do any trade)vIR % McCONN:rCO

9 secrets. The only :tnvol vement I have with anything that

wouJd:impact on J you :ifs î S 0) J and gas, and ! can

any of your discOV0-ry where you go and you someone e:lse; s

12 logs. which they in highest confi f or j f you go and

13 you g'et you-r .petroleum, their resßì:voir analysis. TRhich they

14 keep j n highest confi dence f and then you -- and even fit t.he

15 Railroad Commission they have spec"i.al procediires whet'e

16 reservoir engi neers can see those and the other de cannot

17 see them. and they have set up there right now wh.et'e they

18 j f you get j t where you cannot protect anyprotect that.
19 of that informati.on without goi.ng th-rough all of the

20 procedures that we ha've outJ j fled: ear):i er toda~t f every oj J

21 case that I can imagine being tried where you haveei thet'
22 damage to a resey,"vo:i r 1 dni:i nage from that :reSiervo:i r. or

23 'l4'hateve-r 1 you at'e going to have to go th'tOl.igh eve'ty one of

24 theprocedu:res that we have sicussed heTe 1 and that. j s going

")t.
Lj .J to add a lot of- f-)xpenSe and time. it'hat 1.S only exposur.e
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1 T have had to it.

2. J.jR. DAVIS are only referr:i ng to dj scovery

.3 that are discove-rable. "( mean those things that are

4 protected nondj $coverabJ e have no j cat) on to that
5 here.

6 lY!JL .McCONN:rCO But they are aJ J d:iscoverablf'~,

7 'Y'ou can' t try a reservoi'Y dama.ge caseaud say my t'e.ser.voir

8 has been dama.ged th amount show:ing what: reserves are.

9 They are obviously going to be d-tscoverable. What you try to

10 do is to keep everyone se that :is not invoJ vad j n that
11 litigation that has offsetting leases from finding i that
12 inf.ormation out because you have spent hundred of thousands

13 of dollars sometimes collecting that information.

14 . DAVIS 11'hat be a reason for
15 nondiscoverable, but it is discoverable, then it at

16 least aoco:rêUng to whatever stud:ies and everyt.h:lng 'tl'e are

17 doing here. It shmildbe public knowledge if t:he public

18 wants i t I th;nk we are

19 MR. McCONN!CO are not dealing with
20 heal th, you know . That has no j mpact on th of the

21. public or anything like that.
2.2 MR * DAVIS r just can't see a swarm of

23 newspaper reporters and cainera.s suddenly coming in '1:0

24 everybody's office as soon as we pass this thing here .

25 . McCONN!CO: You won't be
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1 MR DAVIS: "louat"Ei looki.ng atext1:eme

2 situaticms that are going to very rsreJy occur.

3 McCOl\TNtCO Newspaper people won't come
.4 People that wiJ J. come 11 be attorneys 1 other petroleum

5 engineers and other geologists Newspapei:s couldcai:'e less.

6 MR. DAVIS: 1, maybe you can get an
7 exclusion &

a MR. McCONNICO: The pro1o) em j s l' you have got

9 to make an exclusion tor eve:ry type of. p:ractice that b:npaci:s

1.0 on I don' t know anything about patents or trademarks

11

:12 ¡,ow. Excuse me

13

:15

16

17

18

19

20

,21

22

23

24

25

SOUT,ES Well, of. course -- ßuddy

MR. I,OW .r tend to agree that j t j s a prett:v

good bi te, however, we can't just eu tit of t there because w,~

have got to state whether j t does pertai n t.o dj scovery or

not.
In other words, if we just take the report and

it passed and it Opel'i it 'Wouldn't pertain to discovet"y

unless ltie so state because we havegçit to give fJ defjn::tjon.
I tend to like what Rusty said and T tend to th

but I so know thera j s a lot :r don i t about j t and
perhaps need furthet" study 1 and maybe we cou l.d make SOIlia

r.ecommendat::ons to a subconim:i ttee to cons) deY what Rusty

says

CHA1RMAN SOU1..F:S the newspapers through
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their lawyers, the media la'91yers, who have been in this tight

for a J ong tima~ and subcommJ ttee had he) d three
full days 01: public. hearings and hea~d evet'ybody that wanted

to corne, and then another day era there lias several hours

of testimony betoi:e the Supt:eme Court down in the courtroOTiì.

What they 1 came th and brought here was a ruJ e
covet:ed records f i

1.

in courts did not coveo: discoveo:y at

MR. ¡,OW But see ~ve have to def: ne so that

that draft doesn't incl:ude that if. that is what we plan to

do.

soui.¡:s: They brought to us drafts

that clearly did not include discovery.

MR . IvfORR1 S )',uke, what. jf .~- :r mean T have

heard Hadley and Elai.neand Steve and everyone saying that

the 'J'ort cases or envi ronment case or somethj ng J j ke that j.s

diffe1'ent, l:nJ,t what if we said, f01: purposes of this

"the, term court :records shaJ J :ìJ1cJ ude J documen

records led ot -record" and this is not a'r.tf.ul woo:ding,

then -- "and scove:ry and the results of discovery, whether

or not. filed of rp.cord pertaÜi:ing to public hea 1. th 00: safety

out of the administ:rat:i on of puhl j C off:i ce So that we are

not getting off into some field where we accd.dentt:t bump into

something that we are not wanting to get :into. Tn other

words 1 we are jiist 1. imiting the discovery that would have
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1.

2

3

4.

o~ safety or publicknowledgeot public
adm:injstratjon

5

SOU1..ES : Steve,

l"1R. McCONN'JCO: We)) 1 agaj n, and j t j s Jdnd

echoing what Chuck sai.d.The problem that r see getting into

that -- and I know abso) ute)y nothing about patent and

tradema:i:ks, don't know anything, but t do know that it See1ìlS

tha,t a lot of that j s done :in the heaJ th f:l d Then we
into somebod.y is trying to get a patent ona special 'vial,
:med:lcal prosthesis, or some type of new drug or whatever.

'ì:hat has to do with health and science, that has to do w-ith

:i c fare Ithj nk maybe what. we are doj l1g j S we

are stepping into another swamp that none of us here are

rea) ly very )"ami):i ar , and we are t1'yingto maJ\'e a e
something that could have a lot of impact that we can't

foresee, no you understand what 1 am say; l1g?

CHA!RMAli SOUMi:S: i)roadiis Spivey

SPJVF:Y: I have been persuaded agaj n by

Luli:e. It appears to me that this has been .shi(lied, and

studied thoroughly. Number. one 1 Jf personal Jy, have a J at. of

reservations about it, number two, add'Yessing your

problem whether it goes to heal th or what you are real J y
talking abou.t, (inaudible) o~ ideas. We are not -- we can't

as,su:me that e:i tolier Supreme Court :is going to operate j n at
va.cC'uum o~ that a t't'ial court is goingt:o operate i.n (~25
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1 vaccuum when it is confronted with an issue. Ii an issue has

2 sdgnificant enough concerns'abOtit confj d~nt:l aJ j t.y that j t

3 ought to be brought before the jiidge, we have got -- there

4 a vehi.cle this to do that

t':J What IaYl conce"t'ned about he'Ye we are sitti.ng
6 h~r.e assuming that we got a Jot more power than W~ do.

7 recommendation is that we goare an advisory g1:OUp.

8 J J j e and Way) and say 1 and takeback to the cs 1 as

9 this what it called. -- take the T~ocke Purnell and then

!4Te w:!11 see what fi rm does th that, the way

take 1 idea. ptit the amendment that i.srlocKe

12 talking about that is ,essentj aJ on it 1 get j t on there and
13 get it to the Supreme Court, let them mull i. t over 1 then we

14 can hJ ame Judge Hecht and Judge Doggett and the rest: of the
15 judges. But about all we can do is argue this. Our arg'ument

16 is .of record Tbey have g.ot t.o sense of our concerns about

17 it. They kn.ow that there are othe'l~' people that are

HI concerned 1 and they can bu:Ud into t.he rules spec:iaJ
19 provisi.ons i. t they want to, But 1: sure hate t.o be a r numbe't'

20 Ol'ie, negative infJut1nce, and number two, we got. a

21 legislati.ve mandate that we at'~ looJdng down the throat 0'1:.

22 1 wouJ d ratheJ" take study that has been done the

23 Locke Pur.nell rev'i.si.on than my .own ideas of what l.S r1.ght T

24 recommend that we get j t .on the road and get j t on up to the

25 Supreme C.ourt
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!.IR. lVlcCON1\li:CO: I agr.ee wi. th that wi t:h the

changes we made the Loeke Purnel J on this morning.

BRAi~soi\¡: You. are n.ot tell i.ng us the

.4 Supreme Caurt can change what we recommend?

5

6

'7

SOULßS: Sam Spar.ks.

. SPARKS .fìNGEJ.O): You can call me

PaSQ Sam taD, to. t have g.ot an .office .out

8 there toa. 1)ei.,n in l.uckenbacn tea

you

10

12

9 Let me tel1. you .one of the pr.Qblems that i: have gat

that I see here are an advisary committee. a tever we

advise the Supr,eme C.our.t doesn't mean it;. is going to

13 whe-re lile have got a legislative mandate. We are existi:ng in
passed. They da that adv) se. are in a posd tj on

:i 4; a t:i me and a pJ ace where J egaJ profess) on 1 and not just

plaintiff lawyer.s 1 the legal pr.ofessi.on is probably
. ..
1.1.S

J owes t esteem th :í t has ever been One of the reasons j s

17 we hide things fr.om the piibli.c that ar.e nQt privileged t.o
18 don't real J 17 have open

19 d.ocuments. We have been tQld d.o s.omething with the sealing

what should be public informatj on.

20 of documents f and we have got an ext:re:meprobl em wi th j t :l n

21 the area of public health and safety because what plaintiffs

22 lawyers are getting accused 0:.":' ;i shaving j nfo:rmati on that :i s

23 killing people, flot divulging it so mor.e people can get

2. kiJ led so they can have more cases. And J want to go on the

25 reGord that t am favo.r. .of do1.ng away with that. T think
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we owe an obligation to communi ty and soci.ety we live in

to protect them fl~om known harm somewhey'e down the road 1 and

we at:enot mee'ting OU:r. obli.gation by stepping aui: on the edge

of what is right and wrong and teJ) j ng the Supreme Court how

we feel about it if we duck and dodge and say, " r it is

go; ng to make my pract:i ce a ). it tJ e J am go; ng to
have to worK at discovery a little mot:ê." i: thi.nk we arê
:making a ser:i 01.8 st.ake r to ourse) ves, t.o our' profeas:i on r

and to the society we 1. i ve in , if. WP. don' t recogni~ea

respons; b:U j t.y and step oiit and teJ J the Supreme Court th:i s

is what we think at least when public health and saf.ety;,::

involved, And we better think about j t pretty seriousJ
beio'te we dodge That i,s l'ny feeling,

MR.. BRANSON: Sam, you ought to pass the hat

after this.
"nAVr..s: Have a vote.

MR SPARKS (SAN MIlGß1:'Q) ~ Well, I am not going

to have any cases.

MR SPIVF.Y Before somebody eJ se goes j nto a

long-winded tyrade 1 why don't we vote?

CHAIRMAN SOUI,F:S: What are we go.:I fig to vot.e

on, whethe~ we put dÜ~cove'ty -in o~ not put d-¡.scÕVt~ry

MR. McMAiNS: That)s John's --

MR. DAVIS: Th~ motion beio~eus is the

o.n of this (2) eed C?).
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t SOUT-iES: Okay.

2 C1U\1JUli,Aj\1 SOUi,FoB: AJ J j n favor show hands,

.3 One, two, th'l'ee, four, fi.ve, six, seven Opposed, show

4 One f two 1 three Ifony,
1:". ..) )ve, SJX, ght, nina,hands. seven,

5 10. 11. I t fa its 11 to seven.
6 MR DJW:rS: I\rOW we have t.be .a:mend:ment,

7 proposed amendment.

8 JUST:rCP: P:rRPl,F.S: liuke, J want to move to

9 table until some time further the extension of the sealed

10 records IJocke Purnell proposa) to dj scovery

11 Motion tabled, saeondedSOUT~ES

12 Not avail able. Those i.n favor say "Aye." Opposed? AJ

right, t wi 1.1. have to see a show of hands on that 'lAet

J 4 see a show of hands on that. ':'bose who are 5 n of

15 tabl ing the qu.estion of discovery in new 76 (a) for further
16 d:l scusfJd on .

. DAVIS: In effect r what. you art't doS ng :í s

18 you are adopti.ng their proposàl that says that discovery
19 therenot

20 CJ1AJRMAN SOm,F:S: Not debatabJ e J JJeE!d a

21 show of hands & Show of hands. How' many agree to table?

22 One, two, three, four, rive, sdx. seVel', e:ight, nine, :l0, 1:1 ~
23 Those who oppose the motion to tabla. One, two, three, 'f.our,

24 five 1 seven 1 eight 1 nine. l"lot:i on to tab) e carr:i \?s

25 11 to nine. And that then takes care of Rusty i $ motions
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'1 them to Steve 'itcConni.co'.~ ~ubcommi t tee torexcept to

2 work and davelopment and if you wi J J be a speed member

3 eve'l: that s'Uoco:mi ttee, Rusty, I ,d 11 appreciate.

4 MR. SPARKS (SAN Aj\JGF.JJO) readyhad

5 feet that th-eone, mot-Lon, , that was to th-e

6 d:i scoi¡ery was i.ncluded * Now, can you tabJ IS something that

7 has already been passed? t don't jt;now patl ianientary

8 procedure

9 We have got anothersoul ,;is

import:ant part of. this, though 1 that in the ~lative
11 The L eg:i slat; ve mandat.e j s an ent on d:i scove:rymanda te

12 The legislati va mandat:e expre~sed 0'1 ~et t laments, and w-e

13 need to get that done t.oday because r Jmo¡'i t.he cOJltm:i ttee bas

14 voted toadjoi:rrn tomorrow at noon Tha t i R goì.ng to be
-i r-),;: pretty hard to do because that means our i 989 work product

will never get a final pass And I guess we won't have a

17 report for the Court a.fter working for a year because we

18 ca.n 1 t get that done in three or 'four hours the morning.

19 So unless you a.rew:i J J ing to stay here aJ) tomorro'w F we

20 are not going to have a report to Supi:'eme Court on a hard

21 year i s work.

22 MR nRANSmix filr. Che.d rm:çU1, :r t.h:i nk we voted

23 on that this morni.ng,

24 You d:i d. :r wouJ d J:i ke t.oSOUJ.F.S

25 persuade you to change your mind and work wi t.h us t.omorrow t.o
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:1 Court because we can't get one anyhe lp get a report to

Z other
3 : It..WElS a uJ1an:imc:fus vot.a t..hi,s

4 morni.ng.

5 .som i. j t was not a unan; mous

vot~~ There hava t.h.at expr.l:ii~sed tobeen ßome

me that they saw were beat and dj dn' t. vote Anyway

settlements. 'lhe Court ne(~ds our help, 'We a

respons::.bil i ty

for the court, and

by Friday 1 two

s Comm:i ttae to dt) our workwe t on

want this out -- they want this back

from today, r am go; to do everythj ng

does or not

record. And r

r can to meet that choice 'Çihether anybody

That is my job as chairman. r want it on

11 send a repo"tt from the Cha, iron 1: think should

help or not. 1

T have you"t help,

done th public commE,Hit,. whether J have

whether -- ! do not have your help.

J i¡¡j J 1 send to court a report from the Comm; t teE' :Aut J

11 have a report to tha court two 'i:rorii today, as 't

haVe been to do.

Okay f next is settlement

JvJR L'lONF;S: What time do you pi"opose t.o

22 adjourn tonight?
23 en we gat done tl1 thisSOUl,:RS :

settlement discussion

¡vIR l'.lcMAIJìS

we are going to adjourn

J move wa exclude sattJ amenta.
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wi tb i t

sorHJ'F.S: Now, that is a t.:ay to deal

I don't mean that facetiously. J .mean J th:inìr that

mandate to discuss i.t and deci.deaddresses the legis

whether or not to

We have got settlement agreements fiJ of record.

:r th:ink there are three Jdnds of settlement agreements. s
came up in hearing w Settlemen,t agreements not fi.led of
record reached contractual J y the parties ;Rhere the

case ends with a judgment that doesn i t even to thel:e

a settlement agreement, nonsuJ t f take noth:i )")g t

whatever So that is j1.lst a con.tractual sett,lement agræ~t~men.t

wi tli pr:i vate reJ eases 1 not b:r'ought to the com."t's

consideration.
Second :i s a satt) ement agreement t,¡hi ch gets court

activity approval made the judgment of the court 1 whatever

those recitations are, where j t

file
J y :is not. aced j n tJi6

¡viR. SPARKS (

CHAIRlliAN SOULES

ANGEliO) Premises ..

It is a side , but the

Court 1 j ts order f speaks abOtit :i t. 1 t says t.he part; es
have settled the ca.sß, t.he court apprO'leS the settlement and

dismisses wi tn p:r'ejud:i ce, or something e) se, so:meth:i ng J j

that. There is something else soml-:thi.ng that.

And then there j s the sattJ ement agreement that

led .of record and acted on sOmehO'l1. 'I"he 76 (a) asgets
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1 we passed it here alr.ea.dy takes car.e 0'( last one

2. in :i text j s J ed of record ()l":ithat
3 some memorandum of it, tnf¡n a memor.andu.m. But we have not

4 tuation where the :i.s not fj) ofaddressed a.

5 record, either. di.scussed by the court, or Y01.l can't fi.nd

6 anything about j t,. '1'hose are the two th:i ngs that. we need to
7 something mor.e than that.bring up Rusty -- there may

8 th is that! don't agreeMR
,

9 that we were really voting on wheth~'I or not settlement

10 agreements f j led of :record shou be i HeJ uded.

11 CHAiRMAN SOUTJRS~ Well, they a1:'e.

MR . McliJAJNS : l understand J, J

13 under.stand that until we take them out.

:)4

15

CH,AIRMAN som,¡¡:s Okay.

MR Mcl'ïA iN'S point is that: they can be

16 taken out rea) eas:î
17 CHA1Rl".A)\¡ SOm.FoS: Yes true,

:18 And of hav:i to com.pJ y:i".R. IvJcMA1NS

19 this r.ule, And ar.e numer.ous p~oblems t h reg.i:u:ds to

20 tbe seaJ ing, or ::nabj J:i ty to ~waJ w:i thany nd of easR,

21 sett1.enients that r think are of. nnich mQre consequence than

22 most of it.
23 CHAJRl!!AN SOUl,FoS Chuck, do you and ty

24 a report o'f some on this point?

25 . HFoRRING: Tel) you what 1 :i s a draft
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entii:ely iinambiguous. It say.s t
"The )"ecord$ :i n a c; v1 J case 1

settlements, should be sealed "

12 ':Phat is what you are supposed t.o determj ne the ruJ e for.
13 Well, are they records a ci viI case to start off th if

they are not f:i J t j 51 pretty much the input we

15 got, I guess ø I~e;:ty, do you have anything to add?

16 MR.. MORRIS: I thi.nk that. j s about j t.
17 SOUhFì;S: Okay, nothing else 1 ty,
18 on that
19 .. BRANSON: The argument. that :it. encourages

20 settlement of fri'rolous lawsuits 1 I 'fi.nd disqui.eting as l:
2:J pJ ainti f.fs lawyers. Frivolons Jawsu; ts -~. we passed a ruJ e

~2 here to discourage 'fi 1. iug frivolous lawsuits. are
'23 penal ties :in the rules now for the defendant t() C(ime forward

24 when f-rivolous lawsui tsar.e filed I don't want to do

25 anything to encourage them, and peop) e who are fj J jng them

8

9

) 0
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1

.2

3

4

5

6

that were not would not be covel:ed. And

Representative Orlando Garcda, who authored the J J 1 ca:me

and said to us wasn t (;!lear. Qt' maybe they
included. It wast)' t an absoJ ute no you donI t

in there. So of left the iSSUl7 open 'from hi.s o"tSn

duaJ J eg:i slat-iv-e intent perspect.:l ve 1 whatever at :l s

'7 wot'th

')~h €' J j s notof the st.atut.e r as you see 1

i ncJ ng
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1 .ought to have to t-ry the thingß. And to 
not addre$fò

2. settlements 'f1hen we are addres~d ng so much other piibJ:i c

3 would real be abandoni.ng .our dutÜ~fò and responsi.bili.ties
4-

5 If products. or other matters are :i njuring peopJ e

6 and ma1.1uing people and lling people andmanutacturers a-re

7 acknowledging that O)e compromi se settlements, then
8 that should be known to the rest of 

the public who may 1

9 be buyj ng that' product, or who may welJ be :i njured by that

10 product and not know about it --, about the r:a:use of;
:I:ì :injury Or j f :it :i s a physic; an who has a .or ('!()hoJ

12 p'loblem who is injuring , that should be known too S.o his

:13 patients can avoid t.reatment by that phys:ician unt:J he get.s
14 t-reatinent .or she gets treatment. And the eftot'ts by the
i 5 defense -- r won't say the defense bar -- but. the defense

16 community, themanufactur.e-rs and the medical community, t.o

37 quiet the pJa;ntiffs who they have been :injured by buy:ing

18 their (inaudible) r historically putß the plai.ntiff.s lawyer
J9 exactly the same eth:iceJ confJ j ct that Sam Sparks was

20 describing earlier All such agreements, in mj?, opinion 
1

21 should be void as against pubIi c polley ~ And r there

22 is abs.olutely no reason to exclude t,hem from the conduct of

23 this Committee .or the act; ons of the SupremE: Court.

24 MR OAVtS: IJuke.
25 CHArRl'lAN SOUIJF.S: 'rom nevi s"
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tlïR DAVIS: r mO'\1e that we add to, as

Paragraph ( a) ( 2) :i bel we decided on the :PurneJ J draft,
the following language unde-rCourt record

"For purposes of tdhi s ru:1 e, the term court

records includes settlement agreements whether or

not OJ'" record "

Second

som,FoS

and seconded. Discussion.

Okay f a mot) on haf'

Con J d J :i t. agaj n? j am

sO-t"ry.

SOU:f.F.S:

MR" DAVIS:

The rnot.:ì on t.hat --

te"cm C01H't r.ecords includes

sett) ement agreements whether or not fj 1 of record."

CHAIRMAN SOUïJES Discussion ..

l'tR. JJOW: X have one question.

CHAIRMAN SOULES.: Evet"ybody have moti.on

their m::nd? It has been Jliada and seconded. Ruddy ¡,ow

l.:iR* IiOW: 1: have a question. Thert:i is a

d:i fference in saying 1 have never ent.ered j n one where J

didn t say they settled , paid me. The thing is hO~l

much You know 1 and J have had a number -- J don' t have a

lot of big clients or anything, but I have had a numbe~ of

them that d:i d nott4ant somebody' Jmow) ng how much money they

got, so insurance people, salesmen 1 -ceal 13sta'te people would



:U8

1 be hounding them So it works othe"r a'Yound" i: just
2 settled one the other' , and th don i t tic:mt. nobody to
3 what they got. I feel they ought t:o have that

4 vaey.
5 You aJ so have d:i vorce cases 1
6 paternity and judgments, a,gr.eements. are all

7 Jdnds of agreements that are entered :into, and one of the

8 greatest problems a lot of the co:m:mercialarea, it you are

9 dealing with icly-traded corporations :is when jt :is that
10 you are talking-about this thing applying because bas1.cal

11 what you are do:i og is putting :i n another st. ") of go:i ng and

12 getting a temporary sealing m:der. And the pr.oblem is, once

13 you do that 1 you have got to put not:! ce of someth:i ng,

14 is your temporary sealing .order, when YOlJ have got a p~oposed

15 judgment? You are not sure that the judge :is go:lng to s:ign
16 oft on to You 'have got tö propose settlement "i.n an s~c

17 traded trade case, and you are not ready to d:i sd ose j t, :r
18 have had that (~ome up thor'ee times th"is ~vea¡;, and we don't

19 even teJ 1 the judge why we are post,pord ng a pa:rtj eu) ar

2,0 proceedi.ng whi ¡ie are werking en the settlement decuments

21 because it cannot -- because their SJ-ic la'wyers to) d them
22 they are in serious jeopardy even if it leaks out threugh
23 11

24 There are enumerabJ e reasons t.o sea; settlement
25 documents, and when the parties agrea to sea1.st:tt1.enient



:10

11

:t2

13

)4

15
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1 documents to the extent that they should have power to do
2 so, in terms of a:motmts, whather the:v are a:mcnmts d t the

3 fact of aettleinent, a different issue"

4, Now, I have a prob) em the j dea of you g()t an

r.0 order saying the case set t led. Tha t ought to known *

6 PeopJ.e ougb t to to that order j tseJ f j s

7 actuallY entered agreement itself may well have a'But

8 lot ofthjngs it j s just absolutely no reasonat

9 to be j umpi.ng hoops. And that ì.s in 90 per('~ent

oj: tbe oasl?s other personal j :is absolutely true,
and not just at of defendants ,. -it is at

j ns:i stenceof 90 of my oj j ents on the nt:î ff' s
side the non-PI hearings And 1: just -- I that a

very, very seri OUS error to make you jump .through hoops

wi th regards to something amicably by ato

16 settJ ement you .run afoul of so many dj fferent p:robJ ems

17 :r , that there may well a legality,

18 problem with Jaw some of j t wi th regards to

19 the SEe and other proceedings. You can violate

20 consent decrees or thregard:s to ce:rta:1 n sc:ì osures and

21 th:in..s. a-rejnst enumerable he-re .

22 And: the notj on that, i 1 th en ju s t don i t f j J e it

23 of record, that will Of. c;,ourse, t.hey are usurping that

24 by saying, we) J 1 you can go get anybody' s set-t.J e:ment, go j~:i

25 out what all in it. "(t doe.sn't make any d-i.ftei:'ence. .rust
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1 go ask tor i.t, which, again, invades my office trying to find

2 (rut what :my sett) amant agreements ara and how J st.J"uctured

3 thel11 and how my particular, work product 1.S done so that they

4, don i t to go nasfd e drafting, can go
5 find somebody has done i. tand did 1. t a particula7.'
6 and they ~ t and i t workE~d foy' And so you can
7 just go see somebody ì s work produ.ct. 1 ,that is
8 hogwash 1 and :1' don 1 t see that there :i s absolute) y any

9 interest that either the , or certainly that
10 any other lawyers had, th regards t.o know:ing e detaDs

11. any particular settlement agreements . 1: do not that.

12 at the same level th th regards t.o :i c dj scJ osure *
13 som,r~s Sam Sparks-fn?'aso.
14 MR~ SPAR.KS (El, PASO): You know, there are a

1.5 lot of r.easons to settle. Sometimes it is not total on

:i 6 ts of the plsd ff; s case, You can two cases gO))1g

17 on at the same part the count~.Y and you can i t g~~t the

:i 8 tnesses. '11here are just Jots .of reasons t.hat you eJ1d up

19 sattl ing the case. It may mean the di )~f.arance of paying a

20 certaj n amount of money. And a) J that. èloesn t t go j nto a

21 settlement agreement And the silliest things 1: have seen
22 the last couple of years, parbcuJarly the med:lcaJ

23 malpractice cases. are S'Ulll'mary judgments which ai:€' not

24 anymore val than a man j n the moon when get an agreed

25 summary judgment entered and take a little release for the-re
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1 not to be an to avoid that. o~ you some long

2. judgment that the doct.or naval" dj d do any'l.ìi:i ng wrong but. the

3

4

insurance company wants to pay and that of thi.n.g. "1'"
"-

don't think you get true picture in settJ amant

5 anyway. I don't see that just getting the settlement
6 agreement j s going to be j c 'bene:f:i t thany r

7 Rusty. 1: don't seethe applicabi. to

8 agre.emen ts .

9 . MORRJS huke 1 r am back t.o 1 war; a

10 1 i ttle earlier. It seems to :m,e 1. ike what we are

i J

1.2

cttry) ng to deal wi th j s settJ ement agreements that res

J .3 health or sa)"'ety or maJ feasance :in office, just for) ack of a

publ ic access to inf.ormation pertained in of. publ

14 better wo'td
15 J mean it seems to me :l:ike that t.hat is where, aa a
16 :mat.ter of public policy., we shouldn't be a party to seali.ng
17 up information as tohOlf much or somebody's paternity things

18 or any of that info'cmation, 1: agree i.¡ith you, Russ, but 1:

19 think that we need to .desJ th -- and J t.hink -- bece'l.:se J

20 don t think we did it, and 1: am disappointed, f't"ankly, th

21 what we ended 'Up doing 
a mjnute ago on d:i scovery because r

22 don't think we did the right th:tng ~E:gal:d to pub 1 ia

23 heal th and safety the adm:i n:i stn=it:i em of pub):i c off:i ce,

24 And I think we ought to let the SlJ.pr.eine Court -- at least
25 give them tJiEl :recommendation, may dec:i de they don't
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1

2

3

4

5

6.

7

8

9

agree with u.s. But at least give thein the ~econuneudat1.on

that on satt) amant agreements that J J restrj ct pubJ j c

access tomatte~s pertaining to health o~ , the

admini.stratj on of pub1 j coffj eei that that :i s s:ornathj ng t.hat.

we should recommend au action that take, Because 1:

tJiink that is Jy the J we ara t.ry:; to g€~t to. We

are t~ying to not hide things that a-ce in the
peoples t tbat couJ d hurt them. we o'U.ght t.o not
even be the t bashful about just recornmending that to

the Court ~ But as: :far as open; ngup our cas :into pr:i
things involving private litigants or oil companies that are

private llHiitters, the hard work they have done for years, that

they ought to be entitled to just getting in litigation.

Sometimes you can't he) pit, you get sued. shouJ dn ¡ t

mean it exposes your stuff But w.e need to cut a

razor and excise t.he ev'Í 1 desJ w:i th :i t. :r we

ought to do it right he~e on settlements~

UNJPEN'TJFHÖ:P SPF.AKER the t an

. l.löRR.IS: W'ell, t didn't -- what

'?

the

motion?

. nJWIS nlot:l on was the court.

'Yeco~ds can include settlement agr.eements whethe'Y or 'not

f:l) ed of. :i~ecord

MORRIS: We)) 1 okay f then, at restr:i ct

publ ic access to information pertaining to mattet'S of pUblic
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6
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8
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10
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health or safet:y or the adnd.n.i.strati.on of pub1. of.f

: Accept the amendment ~

: You mean "and" rathel: " or ø "

: Okay f I. and. Those are two th
to hide

: You are tal ng about

MR

that we ought not be

MR.

those ar.e led of record or not?

MR. MORR1S: Yes.

. McMAINS: t aia not sure t t:hough 1 that

this context because of what has been done, then go

t ht"; ones tha tto the mechanical pr.oblem. do you do

12 ain' t in the record?
13 . MORRIS WeJ J ~ there has got to a
14 mechan; sm where ; t -- 1 i S say that 1 you know 1 Del,) as

:16

17

19

lvlorning O'r. the Austin Amet'ican-Statesman decides that

want to :invoke this rule tbat 14'e are ng on, then we

can surely come wi tha mechani.sm those documents a~e

ia transmitted to the court to be reviewed -- they are gcdng to.

be reviewed in the hearing by the court anyway. are

20 going to be taken o'ver there for the judge to J oak
21 the determination is made, Russ. "Phat isn't -- I don't
22 people trucking through my office t that :i s no reason to
23 hide 'from a 't'€:sponsibi lity that Tile have on these two

24 important areas.
25 1f the set ement agreemEmt. BEARD ::
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2
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5

6

7

8

9

10

J :i

12

13

'14

15
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says they are going to pay a million dollars --

MR. MOR.R!S: :rf you want to exclude sums f

's just specifically say "exc1i.lding su:ms of money."

ßJi~ARD :

to do certain corrective mat

to

me make SUTe. r am ng

, or what is it YOU want

. MORRJS: Okay, aJ 1 J am do) ng j s trd s

And 1: think that that all that this this 'tt doesn't

say they know how much -,- how much money, :i t do.eSlJl' t say

to know something about paternity. T.t says on

matters that -- settlement restr; cts pubJ j c access

to information pertaining to public health or of the

administration of pub) ic offi ae.
MR .Î"!cMA tN'S t No. question, thou.gh, is

17

18

19

20

21

22

does t:i'1at put a duty upon the triaJ judge before enter; ng'

-- let's that the parties are both adult.s 1 they a'!'e both

entering an out of court settJ emant" WouJ a 
the agreement

bi:;ing out of court to t.endering t:o the judge a document that
only ref) acts a dj sm:î ssa) or takj ng notJi; ng or whatever"

noes this impose a .on th.e judge to find .out whether or
not --

jll:R. liIORRIS: 1 don't. think so. :r don't-

23 envi.sion

it dQesn' t .

tha t way

ßut

I have thQught through, 101).1:, to met

24 :i t does J ow 'U,$ to do j s t.o h:i de

25 sQmething that cl~a'Ylyin this vitali s1.gnif.icant, you
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22

23

24

25
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1.

:&

3

4

know, at:ea, these two areas

MR. J, J am jiist Ud nJd og about

terms of the judges, though, if. 1 you know, the power 0'1:

the press y because j s some cootroversi aJ fj that
been indicted or tever they have some Idndo'f

or, you know, is somethj nggoi ng on, accused of

steal ing and done in a civil context and go and .solve
the tJÜng tqj th a noth:ing judgment, the judge doesn i t

find out what the The press over there goes to the

judge and says, is the deB), and the jUdge says,
well, I don't know, is none of my busines:'L He is liable

to get pretty 1 reemed by the press just --

We are not changing

5

settlement procedure.

CHAIJUì.lAN SOUi,¡i:S ~ :But thi s j s whether or not

filed of record, r:lght? l,.et me see if J have got:it You
a'le saying -- is the essence of it ,-- that the rule

about sea) lng court records ahaJ) not appJ If to satt) ament

agr.eements, except settlement açp:eementsmade cases

involving public health and safety or :maJfessance :in pubJ:ic

off 1 whether or not led of record.

. MORRIS Yes * That:is not. exact~i y how r

would ultimately end up wanting to word it, but that is what

I am saying.

CH'AJRl'lAJ\l SOUJ,F.S ~ Okay ,'That j S opent.o
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discussion. That is the motion.

MR. MORRIS: That:is my amendment.

HR. DAVIS Amendment is accept:able to replace

orj ginal motion.

1f there j s an argument

against that 1 1 would J j ke to hear j t.

DAVIS .:ll.st a minute, you may

CHA1RJ!lAJ\! SOtJJ,P:S: Steve ltlcConn; co and then

Bi 11.

McCONN1CO 1 don i t an argument

against , but i: don't know i t we are talking about

something that :rea)) y isn t a p:robJ am becausa RuJ e j 66 (b) 1 J

guess now we are saying the parties can't evi:)'Y agr.ee to it

and it :is separate, but Rule 166(b) as ;it :is nOT,f you can

discover all settlement agr,eements. ¡rhere is no question

that they are d:i scove:rabJe. And:i 66(bJ,T don i t know j f t.hat

doesn't solve out' problem with it being its pr,esent statiis.
S We just got throiigb for one thjng

voting that discoverablestiift doesn't matt:er.

MR. McCONNrCO J 1 doesn't. come UJich::r this

and that is what 1: am saying because under. Rule t66 (b) --

where thi s j s going to come up is you want t.o Sf!e J of
settlement agr.eements that has enter.ed into in a Vi.
case 1 ght? Tha.t j s where :i t :i s going to come up Okay f

under 166 (b) that says .you can discover those settlement
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t Now, i t the say this is c:onf.id,¡'mtial andagreements

2. sa r J don't. :i f can1 A_-" L. j,s between Ui5 and no one

3 around that by 166 (b) they are disc:overable

,4 because parties can' t to make somath:i ng

5 nondiscoverah1.ti. You understand what 1: am saying?

6 s: 1t can kH?i d:iscove:rabJ e and JJ

7 protected

8 MìL SPARKS (BAllI ANGF.IJO); How about the

9 situation where so:mebody comes to me and said they are

11 money back if you ever tell what you got it for
going to pay you a J lion doi:i arB but you have to g5 ve the

:i 2 cancer caus; n9 agent 1 something of that nature. 1 am taJ:d ng
13 about pubt ic health and saf.ety" They got a problem.

1.5

J 6

just don i t want anybody eJ se tC) krw\f about. don'tJ s()

ever want to have to pay 1.f:nt and youSo you go to your

th,s ;is the deaJ they have mader you know, pretty good

17 sum fot'what you hav'egot wrong with you. ßut yotl have got
18 to prom:! Se to et because that :real J y j So what wej t
19 a"t'e talking about should wie make void those type of-

20 settJ ements.
21 MiL McCON'N1CO: And j don t. have any problem

22 with thosiebeing void. All t am saying is then you get baclt

23 to what Sam Sparks l'\aS talking about ear') j e:r, from F:l PaS(),

24 they are going to stt"uctur.e and. draf-t settle:l'ent agreements

25 where they are reaJ J y mear.dngless. So :1 you are go; ng to
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discove'Y is settlement documents that are f.ull of a bunch of

meaning rhetor; c.

SPARKS ANGF.J J()) nut when a newspaper

reporter walks into and says, you know f we have

discovered you settl for someth:i ng. n01;'1 what. dj d you

settle for? 1, we-cecaiisingcance-r out and

pa.id a 11j on do) J ari: for j t because they rea:i J y got a

problem to know .about i.t. T. d()nJt want to
have to. p.ay the 'to t.hem.

'lhat is the 190i1.1: we are

tal Jd ng about.

You wouJ d agree af/ J ong as you

get to money.

. S:P ARKS ¡ th~nk thj s js theANGF.JJ() )

T.t

Bi J J J1orsaneo ~CHAIRMAN SOUJ.F.S

something to respond, T. think

. J10RSANRO: It;8 really a small point )f

you end up saying that 'tl'hat we are concerned about is

had
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1 conceal ing inf.O'lniationl then thli inf.or.:rnat i.on ti t -- 1.S

2 what you are aj'ter?

3

.4

5

6

: Yges ,only tJ1a iJ1.foY')liñ orJ :18MR

of a natur.e,

Tiut j t wont j j'

settlement So you ar.e back to discover.y,

'7 effectively.

8 1 ea) d "reetri ct; ng pubJ:i c
9 access." Of cou'Yse 1 sometimes in Ii settlement ag'Yp.ement,

10 do as part -- j f j t :is not :i r. wri tj ng somev;qhere 1 1
11

12

then is no'Cestriction on yaii, but 1: think that the

13 you are. oper.ating under. t.ne courts paid for by the peoples i
Supreme Court should be able to teJ 1 the J ers of the

14

1. 5

J 6

J 8

19

20

:a 1.

t.axes tbat we are not going to Jet reøtrj ct publ:i c access

to these tWQ areas .of i.nformati.on.

nORSAJ\F:O: All 1 am say:lng :is that ;is not

settlement agreements.goi. ng to

0' The answer to that j s j R what

they make us to, BilL.

. SPARKS (SAN ANGF:I,O) ~Phat r:i gh t.

0' not let themNot only wi.ll

22 read the four cornere of the documents 1 but we -iqon' t even

23 talk to themahout what happened.24 ght.
25 . 0 QUINN: "(S to bot.h points,to
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7

8

9

10

11

:12

13

14

::no

1 T think

:& MR. AJ\(.fF.IJ(J ) ;lin'5l agreement. that

3 i:est'ticts public to these areas is void.

4 . MORRIS : It doesn't f!ay :i t is voj èL That:

5 is not the issue.

SOUJÆS Lefty, read me your word~

again slow so I can them down here. f£e1:e is the

j no) tides

ghtr the p:roposjUon :is
: "'l~'he term c()urt records also

ement agreements whether or not."

propos) t:lon '. A) J

SOUTl-RS: f£old it right ther.e.

)\jR. MORRIS: --" f j J ed of record" --

SOUT/ISS: Okay.

MR. MORRIS: -- "which restr:l ots pub):i c access

15 to -i.nformation" -- make that "lllatters ,-- Uto matters
16

17

18

19

20

th or safety or to jnf(')rma:tjonconcerning :ic

concertrLng the adniin-i.st-iation of public of 1~

MR. M'cfiJATNS: J have a quest; on..

SOUIJES Okay, what is the question?

. Mc¡'1AINS: One veri Dg qiiest.j on. Is tOlie

21. function of this proposal and amendment to make settlement

22

23

24

25

agreements otherwjse not sooverabJ e?

No, not we a-ce not

th d:i scovery

l"rR.

are deal jng with --
T.don't mean disçoverable, T

deaJ ing
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mean to thi.s Iam getting at is you say

court records Jtieem -- court a) ready j s defined

Tt is ii led settleYì1entdocuments.

tbat 1 want to So you have got to

to go if you

to cover

documents r in part

take them out. You

are go; ng to cover

the led

got one step

:i f you are go; nt;f to put

documents out.

t :in hiit

MORR1S: J 1 J don' t. th:i art~ -,.- j n

othe'r words, 1: just said or not led"
1 and ch would mean t.hat t.he new di?fj nJ t.:ion as

pertaining to the settlements of lt1h.at COU'Yt recot'ds --

CB'AIRMAN SOlH,ES May we add this sentence,

Rusty r may we add this sentence to meet your concern and

it. l'le wn J just expressly say "otJi se, the

not include settlement agreements

whether or not filed of recoJ~d "

20

21

22-

23

24-

25

i"IR lYfORRIS Yes

CHA1Rl'lÂJ~ SOUI,F.S: That j s okay

. r'fORRIS: 'i'hat is what lam t'Yying to get.

. l'lcMAINS That.:í s wbat. j t.houghtyou r"Ïere

getting at 1 but it is not ---
Bow j s thelt aged n? :r d:i ' t

follow you

SOUI;F:S.: A right, j f
term court rp.cot'd also i.ncludes
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6

7

8

9

10

11

12

:13

14

15

16

17

18

19

20

21

22

23

24

25

33?

'1

2

or DQtti led 0-(set t lement ag~eements r

.3

record t ch ct pubJ i c acc~~s to matters

concerning bealth and safety, O~ to
infoY'mat:î on concerning the strati on of pub):i c

office: t the te~ court recor.d does not

include twhether or not fjJ
of i:ecord, U is

that is :fine.S 1

SOUl.lf!S ~ Okay 1 0PPos'l tion to

th at?

SPARKS (SAN 1-~N(H,n,O)

say the term does not include: set

those affect5 pub) j c heaJ th and

SOUTiF:S: '1:

Aren · t you

agreements

j

, ch --
type this
aJ J

11 have Hol

tomorrow, and j f we want to reverse

is the: consensus that we do it this way o'tnot.

MR. '.rINPAIJl,: A more forecfuJ way of say)

it, it does not include, unless it at'feets public health and

safety
. rlRANSON We are talking now about

settlement agreelTents wbe-re 1 hi.storiea 111' f the defendant has

$aid okay, :r am going to pay th:l s amount of n-OfH'"Y, and

plaintiff has said , okay, I take ;, t and II not

di ssem.inate the j nforma on. "

CHATRlvIM\l SOUi.ÆS Yes.
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2.

3

4-

5

6

'7

.8

9

10

:11

12

13

14-

15

16

17

18

19

20

21

2.2

23

24

333

are not doi:n.g any'thing, I

sure r understand j t, that dhope -- and Jet me

to come and ask a courtencourage a defendant to be

to
ahou t,

correct?

s or 'the 8Tt0Un t of j t or ng

thout the that's

sotHIF.S :is (~orrect.

are talking about

dOCUInErnt j tseJ f or smnething more?

CH:ArR.MAtI SOUM!;S :We are Raying that an

ag:reømen t ..

that
~mS'JIC:K

terms

J mean the real document

CßAIRlVJAN SOUIJ:;S: 'That: is 310t

l?EF;PllF:S: Okay.

CJih SOìJJ.¡¡S: If the document -- t.he
document may be di.scoverable, or may not be sealedr~butalso
the any agreement -- that j s:r 't, any ~.- i;.¡e are ng

:i t,

about a record, okay, you can't st"!al a r.eco~d .._- you can' t

seaJ a record that:.estr:i cts access t" j nformat:i on that.

includes an agr.eement that 'cestricts access to information

about thesø

25 that? All

. Ì"10:RRJS 'J'hose two th:i nÇfs

SOlJ1JP.S r any OPPOS) tj on to

,that wi.ll stand then passed byunani.mi ty 1
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1. i~ we want to ~ave~se

2 settJ ernent

3 out t01ìlOt"I:OW

4 'tie JJ

5 you'-a 11 'want to

6 gnt o'clock.to
7

3

o~d.ers so tha t says 1. t doesn 1 t

except these -- we J J work

subr.ommí. t and get it dr.af.t.

adjoiirnad unti J a 30 un) ass

at 8 or 1: 30 -- what time do you

(At thj s tjme the hear; ng

8 recessed at 5 pm., to reconvene on Saturday 1
,

'3 10th, 1990, at: 0'


