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subcommittee reviewed written comments as well
before the Texas Supreme Court in its hearing
30, 1989 concerning proposed rule amendments
in the Texas Bar Journal in November, 1989.
the fOllowing changes be considered by the
at its next regularly scheduled meeting.

as
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as
We

full

2. Rule TRCP 749c

If appellant is unable to pay the costs of appeal, or file a
bond as required by Rule 7439, he shall nevertheless be entitled
to appeal by making strict proof of such inability within five
days after the judgment is signed, which shall consist of his

_ __~~-tfldavit filed with the justice of the peace stating his---
inability to pay such costs, or any part thereof 1 or to give
security, which may be contested within five days after the
notice of the filing of such affidavit thereof to the opposite
party or his attorney of record, whereu on it shall be the duty
of the justice of t n w ose court the s' . ending
to hear ev' and determine the right of the party to app
and enter his finding on the docket as apart of the

cord. Upon the filing of a pauper's affidavit the -;ustice of
the peace or clerk of the court shall notice the opposinq party
of the filinq of the affidavit of inability within one working
day of its filing bvwritten notification accomplished through
first class mail. It will be presumed prima facie that the
fidavit speaks the truth, and, unless contested wi.' eafter the mailing of not' ion shall be

, u i a contest if filed, the burden shall
on the appellant to prove his aIle . . t by

e affidavit above re er
affidavit is timelY contested bv the
shall hold a hearinq and rule on the

Input from the practicing bench and bar expressed several
concerns including that a party appealing inforra pauperis
from a justice court ruling in a forcible rule and detainer
case, be required to continue to pay rent accruing in the
duration of the appeal. Conceptually, this is similar to
the notion that any litigant be required to post a
supersedeas or other security to cover costs accruing by.'
virtue of the appeal being taken. Therefore,Rule 749c and
its counterparts are proposed to be amended as follows.
The right to appeal in a forcible entry and detainer case
by a pauper, is not however, conditioned on the posting of
additional rent in proposed amendments to Rule 749c as it
has in the past, but only current accruing rent as
suggested in :::: ::::: PAUPER'S AFFIDAVIT 

4 ~ ~

a . pauper's
appellant , the iustice
matter wi thin five da s.
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If the justice

fl.

A pàupe s affidavit will be considered approved upon one of the
following occurrences: (1) the pauper's affidavit is not
contested by the other party; (2) the pauper's affidavit is
contested by the other party and upon a hearing the justice
determines that the pauper's affidavit is approved; or p) upon
a hearing by the j . e disapproving of the pauper's affidavit
the appellant a eals 0 the county judge who th.en, after ahearing, appr s tn pa er's affidavit.

affidavit,

No writ 012
county j udg
affidavit.
affidavi
bond .
th
o

ay issue pending the hearing by the
ell ant 's right to appeal on a pauper's

the county judge disapproves the pauper's
ella may perfect his appeal by filing an appeal
ount as required by Rule 749 within five days
no appeal bond is filed within five days,. a writ

ay issue.

When an appeal bond
affidavit approved in
shall be perfected.

RULE 749c.

RULE 751.

When an appeal has been perfected,
further proceedings on the jUdgment,
transcript of all the entries
proceedings had in the case; and he
same, together .
court regist
with the cle
trial was had, or other court having jur1sdicl:i
appeal. The clerk shall docket the cause,
be de novo.

The clerk shall immediately notify both appellant and
adverse party of the date of receipt of the transcript and
docket number of the cause. Such notice shall advise
defendant of the necessity for filing a written answer in
county court when the defendant has pleaded orally in
justice court.

The trial, as well as all hearings and motions, shall be
entitled to precedence in the county court.
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If the justice of peace disapproves the pauper's affidavit,
appellant may , within five days thereafter bring the matter
befor he ounty judge for a final decision, and, on request,

'u tice shall certify to the county judge appellant's
davit, th contest thereof, and all documents, and papers
eto. The ounty judge shall set a day for hearing not later
n five day¡ , and shall hear the contest de novo. If the
er's .aft' avit is approved by the county judge, he shall
ct the j stice to transmit to the clerk of the county court,
ranscr' t, records and papers of the case.

s affidavit will be considered approved upon one of the
following occurrences: (1) the pauper's affidavit is not
contested by the other party; (2) the pauper's affidavit iscontested by the other party and upon a hearing the justice
determines that the pauperIs affidavit is approved; or (3) upon
a hearing by the j . ce disapproving of the pauper's affidavit
the appellant a eals 0 the county judge who then, after ahearing, appr as tn pa er's affidavit.

fl.

-(dq L-

When an appeal
fidavit approv
all be perfect

e hea.ring by the
eal on a pauper's
ves the pauper 's
7 filing .an appeal
within five days
five days ,awrit

-
udJ tJ~ ti6 7'1

m an appeal has been perfected, the...justice...shal~~~ê;iàii
~ther proceeqings on the jUdgment, and. imme.qiatelYmak.et:tit.a
mscript of. all the entries made.. .on his. docket8~\~he
iceedings had in the case; and he shall iiiunediat~lY.fi;iigitheie, together . . . .

court regist sums tendered
with the cle _ county court of the county in which t~
trial was had, or other court having JlIrIsdic~íon ot-- such
appeal. The clerk shall docket the cause, and the. .trialshaii
be de novo. ~~
The clerk shall immediately notify both appellant and
adverse party of the date of receipt of the transcript and
docket number of the cause. Such notice shall advise
defendant of the necessity for filing a written answer in
county court when the defendant has pleaded orally in
justice court.

the
the
the
the
the

The trial, as well as all hearings and motions, shall be
entitled to precedence in the county court.
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1. Rules 748, 749, 749a, 749b, 749c

Comments support that suggested amendments to Rule 4 TRCP
(to exclude Saturday, Sunday i and legal holidays from time
computation of five days or less); would serve to enlarge
the times relative to forcible entry and detainer actions
and appeals therefrom. Suggestions from justices of the
peace and practicing attorneys support that these types of
actions should be excluded from the application of the
enlargement of time as proposed in Rule 4. We endorse the
recommendation set forth by the subcommittee charged with
reviewing and recommending revisions of TRCP 1-14, that is
that Rule 4 be further amended .as proposed to include this
sentence following the word transfer, Saturdays, Sundays
and legal holidays shall be counted for purposes of the
five day periods provided under Rule 748, 749, 749a, 749b,
and 749c.
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December 20, 1989

Vl . V'"4c)4~¡ bol Ui,~~
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~~
FRED NlEMANN
U\ NlEMA
'RD NlEM. JR

NIEMANN & NIEMANN
ATTRNS AT IAW

1210 ME TOWE
AUSI.1E 78701

Professor Elaine Carlson
South Texas College of Law
1303 San Jacinto, Suite 224
Houston, Texas 77002

Dear Professor Calson:

Re: Texas Aparent Association's objections to
changes in TRCP 749c

Ths is a follow-up on severa points raised in the hearg in Austin regarding TRCP 749c
on Thursday, November 30, 1989. The proposed rule change for TRCP 749c would delete the
requirement that the tenant (who has had judgment rendered agaist himin a non..payment-of..rent
eviction) must pay one renta period's wort of rent into the Cour as aCönditiön ofappèâl.Very
briefly, my additional thoughts are as follows:

1. Constitutionality. I would like to make it clear that the intended meaning of my
language in paragraph 2 of page 4 of my letter to Judge Hecht was that the Texas Aparent
Association and the Texas Tenants Association believed TRCP 749c to be constitutional at the tie

of its origial adoption by the Cour

2. Relationship of Rule 749c to Rule 749b(l). When the appeal rules for paupers were
adopted for non-payment of rent evictions, it was intended that the renta payment required in Rule
749c was the same rental payment as requir in Rule 749b(1). The attorney for the Texas Tenants

Association and I jointly prepared the original draft of the rule. It was intended that the eviction
appeal would not be perfected unti both the affidavit was fùed and the rent which was caled for in
Rule 749b(1) was tendered into JP cour.

If the proposed change were adopted and if an appeal could be perfected by the tenant in a
non-payment-of-rent eviction without payment of rent for one rental period, the landlord would be

. doomed to unjustified delay and expense, i.e., the landlord would have to hire an attorney, fùe a
motion to dismiss the appeal in county cour, arnge for a hearng, wait for the he. have the
hearng, get the judgment, and then get a wrt of possession frm the county cour if nant has
not moved out. As a practical matter, any hearng on such a motion would occur no sooner than
the hearng on the merits of the appeal. I think you can see, therefore, the practical imponance of
the requirement of tender into the JP coun of one renta period's rent in order to protect the
landlord durg appeal and miime frvolous appeals with no factual justication.

3. Appellate supersedeas bond analogy. When an appeal of a IP Court eviction is
perfected, there is a tral de novo in county cour It has been assumed by both landlord and tenant
lawyers that the perfection of the appeal prevents execution of the judgment and allows the tenant
to continue in possession of the premises. TRCP 749c serves as a type of supersedeas bond to
protect the landlord durng the appeal since he is losing rent by the tenant remaning in possession.

Under the Texas rues of appellate proedur applicable to other civil cases, a losing par
may not avoid the necessity of fùing a supersedeas bond by merely filing a pauper's oath. (See
TR 47 in which there is no "pauper" exception for avoidance of a supersedeas bond to suspend
the tral cour's judgment durng appeal and protet the par who won in tral cour
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The requirement in TRCP 749c that the tenant pay one rental period's rent in a nonpayment
of rent eviction serves a purose similar to a supersedeas bond. The provisions of Rules 749 et al
were intended to avoid the overwhelmng complexities of Appellate Ru1e 47 regarding supersedeas
bonds and to make it simple and easy for the tenant to appeal a nonpayment-of-rent eviction while
stil protecting the landlord. In such cases, a single rental period of rent is stil woefully

insufficient to cover past due rent; but it is better than nothg. When Rule 749 et al were adopted,
there was considerable doubt as to whether Appellate Rule 47 actually governed JP court eviction
appeals to county cour; and it was believed by the lawyers supportng the change that there may
indeed have been a void in the Texas Rules on that subject. Ths author believes that TR 47 did
not and still does not apply to eviction appeals from JP cour to county court and that therefore a
trditional supersedeas bond is not avaiable for the landlord's protection.

4. Federa Appeal Rules and SUDersedeas Bonds. Federa Rule of Appellate Procedur 24
allows paupers affidavits in civil cases for appeal bonds to cover fees and ~ of appeal.
However, under federal rules, there is no provision for waiver of the requirement of a supersedeas
bond under FR 8 merely beause the appellant is a pauper.

5. Limited to non-pavment of rent cases. I wou1d emphasize that the requirement of the
payment of one rental period's rent as a condition of appeal under Rule 749c applies only when
judgment has been rendered against the pauper tenant in a non-payment-of-rent eviction case. It
does not apply to other eviction appeals.

6. JP Association. We would urge you to make inquir to the Justices of the Peace and
Constables Association of Texas as to whether that association shares our fear that the proposed
change to TRCP 749c wi result in widespread abuses. You may find that the JPs will agree with
TAA. If the proposed rue change is adopted, we believe that it will be used and abused by many,
many tenants who clai they are "broke". Tenants who haven't paid their rent wil be able to
appeal the eviction by merely filing a "pauper's afdait", do nothing fuher, and stil get two to

four more weeks of free rent from a landlord while the landlord tries to get extricated from the
appeal. And, in adition, the tenant will hae unjustiably ru up another attornes fee bil for the
landlord. The potential drain on the cour's time is also afactor. .

Thank you for your patience and indulgence with regard to this Rule. The proposed
change has a very serious potential economic effect on the aparent industr, and for that reason I

would appreciate the opportnity to attend the next meeting of the Supreme Court Advisory
Commttee on the rules to answer any questions.

By

pec.9ms

xc: Judge Nathan Hecht, Texa Supreme Cour
Judge David Peeples
Mr. Luther H. Soules il, Chaian, Supreme Cour Advisory Commttee on Rules
Mr. Paul Heath Til

Mr. Joe Bax, Attorney for the Houston Aparent Assoation
Mr. Jerr Ada, TAA Executive Vice Prsident
Judge Fay Murhr, President, Justices of the Peace and Constables Association of Texas

2
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OBJECTION TO PROPOSED CHANGE IN TRCP 749c

The proposed changes in Rule 749c of the Texas Rules of Civil Procedure as published in the Bar
Joural are as follows (hyphenated language is being deleted and underlined language is new):

TRCP 749c. Appeal Perfected. The appeal in any forcible detainer case shall be perfected
when an appeal bond has been filed.

When a pauper's affidavit has been filed in lieu of the appeal bond, the appeal shall be
perfected when the pauper's affidavit is filed with the cour; howe'/er, '.vhen the. case
~~l¡;s nonpayment of rent, such. appeal is perfected '~h~n both ~he lilp:~~~~tha;
been filed and when one rental penod s rent has been paid into the justice c-- -., S '. In

a case where the pauper's affidavit is contested by the landlord, the appeal shall beperfected when the contest is overrled and, if the case involves nonpayment of rent, one
renta period's rent has been paid into the justice cour registr.

ARGUMENTS AGAmST CHNGE

1. DELAY OF POSSESSION. The most significant result of perfecting an appeal is to stop the
wrt of possession from being issued by the JP. If appeal can be peifected in a nonpayment-of-
rent eviction of a pauper without an appeal bond or without at least one rental period's rent being
tendered to the cour to protect the landlord, then a pauper can merely fie a pauper's affdavit in
lieu of an appeal bond and ride the "free rent" gravy train for two to four weeks more while the
landlord tres to get a hearg and a decision out of the county cour This is patently unfai. Who
is going to compensate the landlord for this extr time period without any rent coming in? the
pauper?

2. CONSTITIONALIT AND PAST APPROVAL BY TENANTS. The Texas Tenant's
Association helped draft existing Rules 749a, b, and c. They supported the rules in pllblic hearg,
and they wrote a letter to the Cour urgig the initial adoption of the rues severa year ago. They
and TAA both were of the opinion that the rules werè unconstitutionaL. No one has ever
chalenged the constitutionalty of the rules.

3. NO COMPLAIN BY JP AS SOCIA TION. We would encourage the Cour to inquire about
the wisdom of this rule with the Justices of the Peace and Constables Association of as. The
JPs live with these rues on a daiy basis and collectively have experience and insight the

need for any change and the potential abuse from the change. We believe the Cour no
opposition to the existig rule from that boy.

4. POTENT ABUSE. If the rent-tender requirement were deleted from pauper appeals in
nonpayment-of-rent evictions, it would very likely be a real source of abuse by knowledgeable.
tenants who would claim pauper status, force the landlord to a possible hearng to contest 

the.pauper status, and probably squeeze another month's worth of free rent out of the landlord via the
county cour tral de novo proess. In this regard, it would be dificult for a landlord to contest the
pauper affidavit since the landlord is seldom privy to sufficient facts to contest the alleged pauper
status. Furhermore, to contest the alleged pauper status would probably cost the landlord more in
attorneys fees than an extr month's rent; so he canot come out ahead, even ü he is right.

5. RULES WHICH ARE AFFClD. Set forth below are the varous rules which relate to the
proposed change in TRCP 749c. The bold language is for puroses of emphasis only.

Texas ApaIent Association Page 4 November 22, 1989
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Pauper's Affidavit in Lieu of Bond

(Existing) Rule 749c. APPEAL PERFCTD. The appeal in any forcible detainer cas shall be perfected
when an appeal bond has been filed. When a pauper's affdavit has been fied in lieu or the

appeal bond, the appeal shall be perfected when the pauper's affdavit is fied with tbe
court; however, when the case involves nonpayment of rent, such appe is perfected when both the
pauper's affidavit has been fied .and when one rental period's rent has been paid into the
justice court registry. In a cas where the pauper's affidavit is contested by the landlord, the appe

shall be perfected when the contest is overrled and, if the case involves nonpayment of rent. one rental
period's rent has been paid into the justice court registry.

(Existing) Rule 751. TRANSCRIPT. When an appeal has been perfected, the justice shall
stay all further proceedings on the judgment, and immedately make out a trscript of all the entres

made on his docket of the proceegs had in the cas; and he shall immediately fie the same, together with
the original papers and any money in the cour registr, with the clerk of the county cour of the county in

which the tr was had, or other cour having junsdction of such appe. The clerk shall docket the cause.
and the tral shal be de novo.

The clerk shall immedately notify both appellant and the adverse pary of the date of receipt of the
trscript and the docket number of the cause. Such notice shall advise the defendat of the necssity for

ming a wrtten answer in the county cour when the defendat ha pleaded oray in the justice cour.

The tral. as well as all hearngs and motions, shal be entitled to precedence in the county cour

ru1chg.5t

Texas Apar!Tent Association Page 5 November 22, 1989
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FRED NIEMA
LA NlEMA
FRD NIEMA, JR.

NIEMANN & NIEMANN
ATIRNS AT lAW

1210 M8 TOWE
AUST, TE 78701 TELEPHONE (512) 474-690"

FAX (512) 474.0717

November 27, 1989

Justice Nathan L. Hecht
Supreme Cour of Texas
P. O. Box 12248
Austi, Texas 78711

via hand delivery

Re: TAA objections to changes in TRCP 4 and TRCP 749c

Dear Justice Hecht:

I am wrting this letter on behalf of the Texas Aparent Association. T AA wishes to
object to the proposed rule changes in TRCP 4 regarding computation of time and TRCP 749c
regardig appeal by paupers in eviction cases. Our specifc reasons for objecting to the language
of the proposed changes in those rules are set fort in the attached sumares.

It may come as a surrise to the Cour that forcible detaer cases comprise approximately
11.76% of all civil cases fied in all original jurisdiction cours in Texas. For the reportng year
which ended in 1988, the total number of new civil cases filed in JP, county level, and distrct
cours in this state was 899,820. Of that total, 29.88% (or 268,923 cases) Were fied in JP cour.

. Fort percent of the JP cour cases were eviction cases. We suspect, therefore, that the number of

people affected by the eviction rules far exceeds any other one kid of civil litigation. The impact
of eviction cases on the people of our state and their poketboks canot be overemphasized.

Accordingly, the Texas Aparent Association respectively requests that TRCP 4 be
modified to exclude the 5~day time period under TRCPs 748 through 749c regarding wrts of
possession and eviction appeals.

Respectflly submittet

NIMANN & NIMA

nlh.8ms
enclosurs

By
La Niema

Texas Aparent Assoation

xc: Mr. Luke Soules, Jr.,Chaìan, Supreme Cour Advisory Commttee, via FAX 224~9144

Mr. Fra Finch, T AA President

Mr. Jerr Ada, TAA Executive Vice Prsident -
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(7'3) 977-8686
FAX (713\ 977-5395

HOOVER. SAX & SHEARER
APAATNER!ol-IQ I"'CI.U01"fG p.AOf"ES;lOf'AL COAPOAAT10i-S

ATTORNI;YS AT LAW
JOI; G. SA. P.C.

PMT~lI

eoN'CEJlflll:O.CQM..i.JKl.. Rl:..£ST..n u.w
-iNtCEir,"Ic:c-flCSIOEHT"" 1'L& lST.UC L.W'

T~-iNlDO~ LEG.. SPEC:lAIZATlN

SAN FELIPE PLAZ~

5847 SAN FELIPE.SUlTE2200

HOUSTON. TEXAS 77057

November 28, 1989

Justice Nathan L. Hecht
Supreme Court of Texas
Supreme Court Building
Austin, Texas 78711

VIA FEDERAL EXPRESS
AIRBILL #500035394$

RE: Objections of the Houston Apartment Association to
changes in TRCP 4.

Dear Justice Hecht,

Our firm is counsel to the Houston Apartment Associationi a
trade association representing over 350,000 apartment units in
the Houston area. we have discussed the proposed changes to TRCP
Rule with Larry Niemann, counsel for both the .Texas Building
Owners and Managers Associat ion, and the Texas Apartment
Association. We must concur with Larry's comments and we share
the same objections expressed to you by Mr:. Niemann.

simply stated, TexaS landlords are in the business of
collecting rent for the shelters that they provide¡ thay a.re not
in the business of evicting tenants. As you know 

the vastrnajor'"

ity of evictions are filed for nonpayment of... rent. By /the time
that eviction has beßn fi~ed the,.avßcase t~.nant¡. wbX)kri~jí(tn,~
d a t ß tM c ß n t was .du ein the fi C$t ¡i~ac e · .i\\\s fl!f,,~!~~a ,,:!,~\\ t~
notice, various forms of informal 

request 
for paymentl.anotiC!Ë

to vacate, and a copy of the piaintiff's.evictionpetition. .If
the lease required some opportunity to cure.. there wouldihavebeen
an additional written notice furnished that. resitìent. ..Iti9012S
without saying that at any point along that process, thr\resident
has the opportunity of cur ing the default and tendering 

payment

to the landiord, who in most cases would 

gladly/accept. 
the pay'"

men t .

The proposed change in the rules would s imply elongate the
deiay in returning the apartment to production.

The joinder of a claim for the delinquent rent with the
eviction petition has not been effective. Most tenants are judg-
ment proof and therefore the landlords do not have a practical
remedy to gain back the lost rent. For this reason it is
extremely important that the eviction process continue to be an
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Justice Nathan L. Hecht
November 28, 1989
Page 2

expedited one designed to return an unproductive asset back to an
income producing apartment unit.

Candidly, we have heard no objection fr.om any of the
Constables or Justices of the Peace regarding the current rules.
In fact, we have heard no real request for a modification of
those rules. Accordingly, we would urge the COurt 

to make. an
exception to the proposed Rule TRCP 4.. fa.r the... five. day ...timeper iods involved in TRCP 748 through 749c regarding the waiting
period for wr i ts of possession and evictionappeals.

Respectfuiiy submitted,

JGB: df

H:~OVER'BA~)&S H. EARER

. . /--¿.
..~ if j' Jl-...~. /. -;:... ,.,~

G. Bax
At torney for the

/Houston Apartment~_v. -

cc: Mr. Paul Heiberger
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theretoj /~ýirf Il¡'f~l-l- 1l¡f.~f.Ø If.'f~f. /~ iørppý Irpf. /f.'fø Ip~tiØt l'f~l¡

rfØl-t1ØtØrf Irpt /~~ti-ørf If.rp IØ~Ø'f I~trp~p /rpf. /rppprpl¡tf.ø /p~tf.tøl¡ /rpt 1f.'fØtt

ørp~ýil¡øi-. A party who is not represented by an attorney shall
sign his brief and give his address and telephone number.

l¡f.~f.ø~øýif. /rpf. Il¡Øt1tØØ Irpýi IrpptJrpl¡i-f.ø Ip~tf.i-Øl¡ lpt /rpýiø /ýltjirp I

l- trtØýil¡Ørf1 ~f.f.rptýiøt I l¡'f~l-l- lpØl1Øt tf. i-ørflpt I ~f.f.

(b) Filing. The filing of records,

in the appellate court as required by

by filing them with

court may permit the papers

he shall note thereon the

transmi t them to the

rehearing, any matter

error from the

for writ of error or petition for

the proper clerk by first-class United

or wrapper properly addressed and stamped and is

mail rpýiø /rf~t /rpt /~rptø lýJøf.rptø ron or before) the last day for

filing same, the same, if received by the clerk not more than ten

TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief,
paper filed shall be signed by at least one of

the partyj (andl shall give the State Bar of Texas

number, the mailing address (, ) ~ýirf telephone
telecopier number, if anv,) of each attorney whose

c: Idw4/scac/allrules.doc



days tardily 1 shall be filed by the clerk and be deemed as filed

in time; provided, however 1 that a certificate of mailing by the

United states Postal Service or a legible postmark affixed by the

United states Postal Service shall be prima facie evidence of the

date of mailing.

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) Manner of Service. Service may be personal ( ,) øt by

mail r, or by telephonic document transfer to the party's current

telecopier number 1 . Personal service includes delivery of the

copy to a clerk or other responsible. person at the office of
,

counsel. Service by mail is complete on mailing.I.C.g -::~~.4 C-ÐAÂAtJJ~~~
~ (g) f!tøøt /øt Service. paper's"'''p-resÈmted for filing shall

(be served and shall i contain an acknowledgement of service by

the person served or proof of service in the form of a statement

of the date and manner of service and of the

esl of the persons served, certified by the person who

service. Proof of service may appear on or be affixed to the

papers filed. The clerk may permit papers to be filed without

acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

(COMMENT TO 1990 CHANGE: Time period clarification, deletion of

requirement of verification by a pro se litiqant, provision for

service by telephonic document transfer, and textual corrective

chanqes. )

00466
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CHIEF JUSTICE
PAUL W. NYE QTnu of J\pp2ttls

'crnìirl2£ní~ ;Supume JIuòtial ~¡strirl

CLERK

BETH A. GRAY

JUSTICES

NORMAN L UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER .DORSEY

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI TEXAS 78401

DEPUTY CLERK

CATHY WILBORN

512-888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P.O. Box 122 48
Austin, TX 78711

Dear Justice Hecht:

We have reviewed the proposed amendments to the Texas Court
Rules and respectfully submit the fOllowing comments for the
Court's consideration:

-rtA P

Rule 4 (f) .

This rule provides for mailinq only, not
other services such as Federal Expr ess 1 etc.
However, we do not see thisasa problem.

Th i s rul e does not def ine serv ice by
telephonic document transfer. Is service. t?complete when the document 1S sen...

Rul e 4 ( b) .
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CRAIG T. ENOCH
CHIEF JUSTICE

C!.ourt .of Apptols
lfiftl¡ Eistrirt .of (!2xns nt 1Enllns

DALLAS COUNTY COURTHOUSE
DALLAS, TEXAS 75202-4658

December 7, 1989 TJCP 5
-nCP ~qlp
TK-CP tJ
-T /tfJ 5/
T~APqO
-r A-(' e: 0

Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Dear Nathan:

A. Certificate of service reQUirements.

(214) 653-6920

~ -TA P t.
TfÆ-P tf'~AP :s~
T~A P 1.31
T~P.5
~p.~...~...
r¡AP .91
l-/tP .tß-rA-P I.

(1) Tex. R. App. P. 4 would now require certificates of
service to give the names and addresses of 

all parties served. A
general certificate showing service "upon 

all counsel. of 
ire cord"is not sufficient.

This Change is significant primarily for prerecordtnotiOn$,
e. q., a motion to extend the time to 

file the cost bond..QnceWeget the transcript, we have a fighting chance. at knowing~hOithe
parties and the attorneys are, but before we get. the.transc;ir,tpt,
the only information we have about the appeal come$f:rpmithe
prerecord motion itself. In the past, whe.n we.. 

got aPi.~:t~ç:ordmotion with a general certificate 1 we did not. know.~n't:iiitheadversary was, and the only letter asking for a resPOlle;ewçisSi.G!nt
just to the movant, aSking him to respond to hiS;. ownmoti9n.

This situation was hardly desirable. With the adøptiott.ofi:he.
amended rule, we can reserve ruling on suchmotiori~iintil.the
movants supply us with a specific certificate 

of service. and we cancite the rule as our authority . Then we can effectuate 
real noticeon all interested parties.

(2) RUle 4 is also being amended to permit pro .$eparti.es
from dispensing with the old requirement that 

they certify serviceby affidavit. (we usually didn i t require a pro se party to provide
us an affidavit; we relied upon our clerks i notice to the parties
for a 10-day response and simply waited the full 10 days.)
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D. Faxing. The new rules accommodate filing by fax. See,
e.g., Tex. R. App. P. 4.

A man in a cafe once asked the waiter for a cup of coffee,
"black, without cream." The waiter returned .and said, "Sir, I'm
sorry, -but we i re out of cream; would you like your coffee black,
without milk?" I can tell you how these amendments would have
changed our procedures (if we had had any) concerning the faxing
machines that we don't have, if we had had any, but black is black.

But I note these changes because the day is coming.

A. Chanqes in the mailbox rule.

(1) Both Tex. R. civ. P. 5 and Tex. R. App.P. 4 will now
expressly provide that El document is timely filed if deposited in
the first-Class mail on the day that it is due, even if that day
otherwise results from the application of the weekend rule. This
amendment effectively overrules our opinion in Fellowship
Missionary Baptist Church of Dallas, Inc., v. Sigel, 749 S.W.2d 186
(Tex. App. --Dallas 1988, no writ) .

(2) The mailbox rule (rule 4) still applies only to items
deposited in the first-class mail. Any other transmittal lTethod

does not trigger the rule. See HrR Penguin Tuxedo RentaJ..& Sales,
Inc., .v. NCE Corp., 777 S. W. 2d800, . 801-02 (Tex.. App.....Eastland
1989, n. w. h.) (per curiam) (something sent by FederalE~press is
not sent by first-class mail). The proposed rulea.mendments.do not
address Hr. Penguin; the failure to do so is probably because the
opinion is so recent, not because of any implied endorsement by the
Rules Advisory Committee.

Regards,

(I .;7._.__~
Craig T. Enoc
Chief Justice ...
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lAW OFlCES OF

TOBOLOWSKY PRAGER & SCHLINGER
EDWIN TOBOLOWSKY
JEROME L PRAGER
GERALD W ElENSQN
RONALD L McINNEY
N. HENRY SIMf'N. II

PETER M. GROSS
ROElERT A. MIu.R
EMILY G. TOBOLOWSKY
START A. LAUTIN
MORGAN A. JONES
FRANKJ. SIGNORIEu.. JR.
JOHN H.TULlJR.
TERRY T. PLCO
J. HUNTER JOHNSON

A PROFESSIONAl-CORPORATlON

30 CRESCENT COURT SUITE ~

QALLS. TEXS 75201

214-871-390

TELEX 46301 e9 TELECOPV 214-81-3914

November 28, 1989

The Honorable Nathan L. Hecht
P.O. Box 12248
Austin, Texas 78711

Re: Telephonic Document Transfer i TRCP Rule 21 A and TRAP
Rule 4 ( f)

Dear Judge Hecht:

On behalf of myself and my entire firm, I suggest an
amendment to the Rules on telephonic service under the Texas
Rules of Civil Procedure and Texas Rules of Appellate Procedure.
First, the hours of transmission should be limited to regular
business hours, such as 9:00 a.m. to 5:00 p.m. Monday. through
Friday. There are instances where notices have been telecopied
very l.ate in the evening notifying .couh.sel of.a hearing .... the next
morning and this is an abuse that the Rules should prohibit from
the outset. Addi tionally, the number of pages that can be
telecopied should be limited. ! suggest a limit of five pages,
since anything longer inordinately ties up the telecopy machine.
Finally, on each telecopy, the time of transmission and the
sender should be clearly identified. I have been inVolved in a
case where over fifty pages of deposition notices were tèlecopied
beginning at 11: 00 p.m. This type of conduct should not be
condoned.

In the alterna ti ve, the Rules could be written so each
counsel could agree to accept telephonic notice during. extended
hours. However 1 I believe a uniform statewide rule. is necessary
and preferable.

Yours very truly,

/I/7/? d!
/¿/r:~L :~Robert A. Miller

RAM: ag
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TRAP 5. Computation of Time

(a) In General. In computing any period of time prescribed

or allowed by these rules, by order of court, or by any applica-

ble statute, the day of the act, event, or default after which

the designated period of time begins to run j.~/ýicpt/trp (shall not 1

be included. The last day of the period so computed j.~ /trp

rshall) be included, unless it is a Saturday, L£ Sunday or L£
legal holiday, as defined by Article 4591, Revised civil Stat-

utes, in which event the period tViýi~ /Viýi1-j.l- r extends to J the end

of the next day which is ýiøj.t~øt (not) a Saturday, Sunday ýirpt

ror aJ legal holiday. Tl~øýi /t~ø /7-íf~t /f)4ý /rpf. /t~ø /-tøtj.rpf) /j.~ /t~ø

ýiøtt / f)ífý /ý1~j.ct~ / j.~ / ýiøj. t~øt / íf / 1iíf tVitf)ífý J / 1iViýif)ífý / ýirpt / 7-ø1Jíf 7- lø.rp 7- j.f)ífý J

ífýiý /-tíf-tøt / f. j.i-øf) l(Jý /T/ífj.l- / íf~ /-ttrp1rj.f)øf) / j.ýi /l-Vii-Ø / f. / j.~ /T/íf j. 7-øf) / rp:t / t j.T/ø

ý1~ø:t/ j.t/ j.~ /T/ífj.7-øf)/ øýi/t~Ø/ l-íf~t/ f)ífý / cpf. /t~Ø/-tøtj.rpf)j

(b) (No change.)

(c) Nunc Pro Tunc Order. In civil cases, when a corrected

judgment has been signed after expiration of the court's plenary

power pursuant to Rule 316 rpt /7i17 of the Texas Rules of civil

Procedure, the periods mentioned in subparagraph (b) (1)
rule shall run from the date of signing the corrected judgment

with respect to any complaint that would not be applicable to the

original judgment.

(d) (No change.)

(e) (No change.)

(f) (No change.)

(COMMENT TO 1990 CHANGE: Textual corrective chanqe only.)

c: /dw4/scac/allrules. doc 00471



JUSTICES

NORMAN LUTTER
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO p. BENAVIDES

J. BONNER DORSEY

(1nurl of l\pp~nI5

'Uairlimta ;Supimte muòi:al ~istrid

CLERK

BETH A. GRAY
CHIEF JUSTICE

PAUL W. NYE

DEPUTY CLERK

CATHY WILBOR!
TENTH Fi.OOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512-888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

We have reviewed the proposed amendments to the Texas Court
Rules and respectfully submit the following comments for the
Cour t 's cons.i de r a ti on:

TtAP
Rul e 5. Pi ease note typographical

Saturday, Sunday nor (oral
"Nor" should be stricken.

error a
legal holiday.

tJot.e: ~ ~.
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CRAIG T. ENOCH
CHIEF JUSTICE

Q!uurt uf 1\J!J!~nls
l/ift1¡ Bisfrirt uf m~xns nt Bnllns

DALLAS COUNTY COURTHOUSE
DALLAS. TEXAS 75202-4658 (214) 653-6920

December 7, 1989 T/CP 5
-r cP d? q /¡

-r~CP tJ
-T frY: 5/
T'tAP .qO
rRA-P .;0

-TA P it
-TÆ-P i- J
TJAP 51.
T,:A P J.3¿

~ TtAP 5
TRP l.l
-tA P g
TfAP if¿
-nA-f' 71

Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Dear Nathan:

D. Definition of leqal holiday. I note that one timeliness
problem that has not been entirely cleared up is the question of
what constitutes a holiday for filing purposes. Tex. R. Civ. P.
4 provides that something due to be filed on a legal holiday may
be filed on the next day that is not .a Saturday, Sunday, or legal
holiday. The rule has been construed to include banking hOlidays.
See Johnson v. Texas Employers Insurance Association, 674 S.W.2d
761 (Tex. 1984) (per curiam). When the Texas Rules of Appellate
Procedure were first promulgated, Tex. R. App. P. 5 was derived
from Tex. R. Civ. P. 4.

Subsequentl y, however, Tex. R. App. P. 5 was amended to s ta te
that something due to be filed on a legal holiday, "as defined by
Article 4591, Revised Civil Statutesll (emphasis added) 1 could be
filed on the next working day. That language pretty clearly
overrules Johnson. For exampie, if July 4 falls on a Sunday, July
5 is a banking hOliday, but not a holiday listed in article 4591.

One commentator has noted the potential for confusion. M.
O'Connor, Perfecting the Appeal 3 (1988). Filing a motion for new
trial is governed by Tex. R. Civ. P. 329b. Therefore, to keep on
with the example, filing it on July 5 would be timely. Filing a
cost bond is governed by Tex. R. App. P. 41, so filing it on July
5 would not be timely. The variance between the two .rules adds
unnecessary complexity to civil procedure as a whole, but the
current amendments do not address the problem.

Regards,

~?,.__.
Craig T. Enoc
Chief Justice 00473



~,r('\'eI!ber 22, 1989

CHIEF JUSTICE
MAX N. OSBORN

JUSTICES
LARRY FULLER
JERRY WOODARD
WARD L. KOEHLER

QIuurt of appeals
1.igqtq JJuàicial ìSistrid

500 CITY.COUNTY BUILDING
EL PASO. TEXAS

79901 . 2490

91 5 546-2240

Justice ~-ratp.an 1. Recht

P. O. POY 12248
Austin, Texas, 78711

Dear Jus tice Pech t:

I take this opportunity to I'ri te concern1.ng tpe proposed 

changesthe Texas Appellate Practice Rules as set forth in the Noveinberissue
the Texas Bar Journal.

The proposed change to TRAP 5 :i s one that has been for some
time and probably eVf~ry or.e will agree is a good change.
cor.fident it will be adopted.

S~4(~
l'!ax N. Osborn
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,t-hP 5

12. Same probl ems in l 1; str ike the "nor".

~

TRAP 5. Computation of Time
(4) In General. In computing any period of time prescribed

or 4110wed by thes rules. by order of court. or by any applic4bJe

statute, the d4Y of the 4ct, event, or default after which the
designated period of time begins to run i3 not to (shall notl be
included. The last day of the period so computed ~ (shallj
be included. unless it is a Saturday, (al Sunday or (allegal holi.
day, 4S defined by Article 4591, Revised Civil Statutes, in which
event the period rui,~ ur,LI (extends tol the end of the next day
which is ~(notl a Saturday, Sunday..for allegal holi-
day. 'iVhcr th, Jiut dii) of the period :.! tl., .,ext dii! .. Li-:h i.!
neither ~ Siiturdiiy. $ur.dii! no. leMI !.olidii). iin) ¡'liP'! filed
b) ii.ail a.) pro,i~:kd in Rule t IJ ,..ail,d on tin.e ..:,ei. ;t i,
miiiled en the Ill.!t aii) of the 15aiod.

(b) (No change.)
(c) Nunc Pro Tunc Order. In civil cases. when a corrected judg-

ment h4s been signed after expiration of the court's plenary power
pursuant to Rule .316 oi of the Texas Rules of Civil Procedure.

the periods mentioned in subparagraph (b)(l) of this rule shall
run from the date of signing the corrected judgment with respect
to any compJ4int that would not be applic4ble to the original
judgment.

(d) (No change.)
(e) (No change.)
(f) (No change.)

(COMMENT TO 199 CHAGE: Textual corrective change
only.)

Sincerely,

tOÆ~
Carol Baker
1224 Randy Drive
Irving, TX 75060
SB jj 0156 5580
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TRAP 9 Substi tution of Parties

(a) Death of a Party in civil Cases. (No change.)

(b) Death of Appellant in a Criminal Case. (No change.)

(c) Public Officers; Separation from Office. (No change.)

(Cd) Substitution for Other Causes. If substitution of a

successor to a party in the appellate court is necessary for any

reason other than death or s.eparation from public offic.e, the
appellate court may order such substitution upon motion of any

party at any time or as the court may otherwise determine. 1 

rCOMMENT TO 1990 CHANGE: To provide mechanism for substitution

of appellate parties as may be necessary. 1

&t~ú
~
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CRAIG T. ENOCH
CHIEF JUSTICE

Cluurt uf AP"JIl'nls

lJrifti- Bistrict uf mtxns nt3EnUns
DALLAS COUNTY COURTHOUSE

DALLAS. TEXAS 75202-4658

December 7, 1989 TlCP 5
-nCP ~ c¡ 1.
j¡¿c.P tJ
-TA-fJ 5/
T~AP CfO
-rItP ~o

Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Dear Nathan:

(214) 653-6920

itA P lt
TfÆ-P Y.'ii
TfAP .5'-
TRA P 1.3D
T~P5
TRP l.D

-- -tA P c¡
l-A-P l.~l-yÆ-P 7'-

B.. Substitution .of parties. The only provisions for
substituting parties on appeal in the old rules were: (1) on the
death of a party; or (2) in the case of a public official
succeeding a previous official litigating in his official capacity.
Proposed new Tex. R. App. P. 9 now expressly provides for
substitution generally as the Court may determine necessary.

That 1 s what we i ve been doing all along anyway, because, as a
practical matter, it seemed to make things so muchsinipler. (We
have a number of cases in which FDIC has been substituted as
successor-in-interest to an insolvent bank.) But we did so on very
slender authority, and arguably with no authority at all. See
Leggîtt v. Nesbîtt, 415 S.W.2d 696, 700 (Tex. Civ. App.--Tyler
1967, no writ). Now we have clear authority.

Regargs,

~.... ...;7- .~..

Craig T. Enoc
Chlef Justice .... . ·
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TRAP 12. Work of èourt Reporters
(a) (No change.)

(b) (No change.)

(c) To aid the judge in setting the priorities in (b)

above, each court reporter shall report in writing to the judge

on a monthly basis the amount and nature of
in the court reporter's o.ff ice. A copy Of
filed with the Clerk of the Court of Appeals of each

;¡~tt;.lt-l..ø.l.rø (d) istrict in which the court. sits.

~~~

c: /dw4/scac/allrules. doc o



JUSTICES
NORMAN LUTTER
NOAH KENNEDY

ROBERT J_SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

QInu of J\pp2ii15
'Qaim£utq ;Sup£nl£ JJu.dal :fiiõb:id

CLERK

BETH A. GRA Y

CHIEF JUSTICE
PAUL W. NYE

DEPUTY CLERK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COUR"HOUSE

CORPUS CHRISTI. TEXAS 78401

512.888-041 ()

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

vIe have reviewed the proposed
Rules and respectfully submit the fol
Court's consideration:

Court
or th e

TRAP
Rul e 12 ( c). A copy shall be

Appeals where th
appeal not
For exampl e,
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Z300 NCN a TOWER aCH '- VAUGl0AH~ 1:
0" COUHSD

GRAVES. DOUGHERTY, HEARON & MOODY

Dear Judge Hecht:

POST OFFICE: BOX 98 ~
AUSTIN. TEXAS 78767 j ß
TEL.E~"'ONE.: ISIZI 480-S600 lJ~ r:

1'/ T£l.ECOPY lrUWI!t:RtJi J V (51~1 47e'197e_
November ii,9 () ~~31 l''Y 71

Just~~r ~1(a-)l\
j' ~. í ?r ,i/ V 1tV (,a)L I :1

al \ /" IL (rl )
V ,/ ~ ('?tJ)

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol station
Austin, Texas 78711

¡. Texas Rule of Appellate Procedure 57 (a) (1) refers to "supreme
judicial district." Perhaps this should be changed to lIcourt of
appeals district" or simply "district" in keeping with the
proposed amendments to rules 12, 74, and the appendix for criminal
cases.

I appreciate the opportunity to comment on the proposed
amendments and hope that my comments are helpful.

ReS~llY'

Charles A.' Spain,

0048r.



TRAP 20. Amicus rCuriael Briefs

The clerk of the appellate court may receive but not file

amicus curiae briefs. An amicus curiae shall comply with the/'briefing rules for the parties, ~shall show in the brief that
copies have been furnished to all attorneys of record in the

case. r In civil cases, an amicus curiae. brief 
shall not exceed

50 paqes in lenqth, exclusive of pages containinq list of names

and addresses of parties, the table of contents, index of

authorities, points of error, and any addendum containinq

statutes, rules, requlations, etc. The court mav, upon motion

( COMMENT TO 1990 CHANG E :

a lonqer briet 1 ..~~.
To provide for a maximum lenqth for

and order, permit

amicus curiae briefs in civil cases to conform with Rules 74 (h)

and 136 (e) .)

~~~

00481
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JUSTICES

NORMAN L. UTTR
NOAH KENNEDY
ROBERT J. SEER DEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

OInu uf ¿\pp2als
'i4iment4 ~upe!te :1u.i:al ~tsIrid

CLERK

BETH A. GRAY

CHIEF JUSTICE

PAUL W. NYE

DEPUTY CLERK

CATHY WILBORh
TENTH FLOOR

NUECES COUNTY COURTHOUSi:

CORPUS CHRiSTL TEXAS 78401

512-888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

'VIe have reviewed the proposed amendments to the Texas Court
Rules ana respectfully submit the following comments for the
Court i s consideration:

-rf Rul e 20.. Please note typographical error "a. nd" should
be "and." Also, the added portion is
unnecessary since the rule already requires
that the amicus curiae brief comply with the
briefing rules for the parties.

00482



CRAIG T. ENOCH
CHIEF JUSTICE

Q!rrurt of í\p-P-l'nls

lfifUi 3isIrirt of ml'xns nt 3nUns
DALLAS COUNTY COURTHOUSE

DALLAS. TEXAS 75202-4658

Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

December 7, 1989 -TCP 5
-n CP ~ q (p

-rK-cP tf
-¡Pr'l 5/
T~AP C¡O

.. rR A-P ~ 0

Dear Nathan:

(214) 653-6920

T/A P i-
-TÆ-P tf,li
Tf A fJ .s '-
TRAP J.3D
rtA P 5
TfP LID
-tAP 9
TfAP l-~
-rA-P 7 '"

C. Motions for amicus curiae briefs in excess of 50 paqes.
Amicus curiae briefs were always marked received, but never filed.
Tex. R. App. P. 20. (The reason is that the Court always has
discretion to address any point raised in an amicus brief, but,
unlike a point raised by a party, need not do so.) As a result,
we never filed motions for leave to file amicus briefs, because the
motions could not be granted in any case.

Tex. R. App. P. 20 is being amended to require a motion for
leave to tender an amicus brief in eXcess of 50 pages. At first
glance, the rule appears to be confused: how can we refuse to
accept a motion for leave to file an amicus brief less than 50
pages, while we must accept a motion for leave to file an amicus
brief more than 50 pages? The distinction between a filestamp and
a "rec' d II mark is critical here.

Because we never had the authority to file amicus briefs, we
could only receive them. Because we could only receive them, we
could not refuse to accept any; it made nö difference whether an
amicus brief was ten ora thousand pages long. If a party tendered
a thousand-page brief , we could mark it "rec' d" and compel him to
file a motion for leave to file it; we could then deny the motion,
strike the brief, and return it. But as long as an amicus could
never g.et leave to file a brief of any size ,we had no mechanism
by which we could get rid of unwanted amicus briefs.

But at a point when we're putting file boxes through.out the
hallways of the Court because we've run out of storage space, it
is a little ridiculous to say that we can compel a party to cut his
brief down to 50 pages, but that we can't do anything about the
bulk that a nonparty gives us. This rule char:ge is obviously to
remedy that problem. The amendment is carefully worded .and neVer
talks about the filing of an amicus brief, of any size. But it
puts amicus briefs on a par with party briefs: it gives us. the
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mechanism to get rid of excessively long ones. The motion required
for a lengthy amicus brief will not, strictly speaking, be a motion
for leave to file an amicus brief in excess of 50 pages; it will
be a motion for leave to tender an amicus brief in excess of 50
pages.

The clerks i office will have to be told that they are to
continue refusing to file any motion for leave to file
an amicus brief, if:

(a) the brief is less than 50 pages long; or

(b) if the brief has not yet been tendered (so that

we can i t tell how long i.t is going to be).

They are, however, to require a motion 'Whenever an amicus
brief is tendered that is longer than 50 pages.

Orders drafted for the motions panel on motions in connection
with excessively long amicus briefs must be carefully drafted:
they must never inadvertently order the briefs "filed, II but merely
direct the clerk to "receive" them.

Regards,

b~?.....~
Craig T. Enoc
Chief )~iíce ..

00484



TRAP 40. Ordinary Appeal -- How Perfected
z:~Q~ ~

(a) Appeals in civil Cases.

(1) When Security is Required. (No change.)

(2) When Security is Not Requ ired. (No change.)

(3) When Party is Unable to Give Securitv. (No change.)

(4) Notice of Limitation of Appeal. No attempt to limit

the scope of an appeal shall be effective ~$/tØ/~/~~ttt /~øý~t$~

tø /tlf~ /~~~~l-l-~tit unless the severable portion of the judgment
from which the appeal is taken is designated in a notice served

on tl7~ / ~ø.ý~t$rf /~~ttt . (all other parties to the trial court's

final iudqmentJ within fifteen days after judgment is signed, or

if a motion for new trial is filed by any party, within seventy-

five days after the jUdgment is signed.

(5) Judgment Not Suspended bv Appeal.

(b) Appeals in Criminal Cases.

(No change.)

(1) (No change.)

(2) Effect of Appea i in Crimina 1 Cases. (No change.)

( COMMENT TO i 990 CHANG E : This amendment, toqether with other

similar amendments conforminq other appellate rules, requires the

parties to any appeal to serve copies of all papers filed with

the clerk of the appellate court (except the statement of facts

and the transcript), and the clerk of the appellate court to mail

notice and copies of all appellate court orders and opinions on

all parties to the trial court's iUdqment.)

00485
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CRAIG T. ENOCH
CHIEF JUSTICE

O!aurt of Avvenlz
lliftl¡ :fiztrirt of Qrexnz nt :fnllnz

DALLAS COUNTY COURTHOUSE
DALLAS. TEXAS 75202-4658 (214) 653-6920

December 7, 1989 -TCP 5
-rcP ~ c¡ ~

TI?c. q.
-TA-'P 5/
T~AP qO
~A-(' ~D

TtA P ti
TfA-P Lfj
TJ It fJ .£
TtA P i..
TfAP 5
(f P lt
-¡A P .Cl

-" nAP ~i
-lÆ-P -l

Honorable Nathan L. Hecht
Justìce
Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

Dear Nathan:

E. Failure to serve a court reporter with an affidavit of 

inabilitv to pay. Tex.R. App. P. 40(a) (J)(B) currently provides
that an indigent appellant shall serve his affidavit upøn . the
opposing party and upon the court reporter; "otherwise, he shall
not be entitled to prosecute the appeal without. paying thê. costs
or giving security therefor. il This rule has caused us.. some
difficulty in interpretation. See Dodson v.. StalTens l:rq.n.sport, 776
S.W.2d 800 (Tex. App.--Oallas 1989, .no writ) (en banc)~... In..Dodson,
we carved out an exception to the ruleiin summary judgientcaS~§i1
where no statement of facts is necessary.~ If the Rules; Advis():t
Committee wants to give clarification. concerning what. it intendiad.
the rule to mean, it is not taking th~ opportunitycpf thepurren1;
proposed amendments to do so.

Regards,

(' -;7--..~
Craig T. Enoc
Chief Justice
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Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.o. Box 12248
Austin, Texas 78711

Dear Nathan:

C. Parties to be served

The proposed rules contain provisions throughout stating, in
substance, that anything part of the record on an appeal (except
for the transcript and the statement of facts) is to be served on
all "parties to the trial court's jUdgment.." See comment to Tex.
R. App. P. 40. This change applies to our own notices, orders,
opinions, and jUdgments. See Tex. R. App. P. 91.

The clerks' office will have to be informed. The clerks
will also have to make Sure that every party to... thejudgment is on the court. s mailing list for every case._

The change is probably to prevent the disaster. that Occurred
in Hexcel Corp. v. Conap, Inc., 738 S.W.2d 359 (Tex. App.--Fort
Worth 1987, writ denied). Hexcel involved llul tiple parties, with
claims for contribution. The appellant served a copy of its bondupon the party against whom it directly asserted a claim, but not
upon all parties to the judgment. As a result, the appellant's
direct adversary was unable to timely perfect an appeal against the
third party from whom the adversary sought contribution, if the
appellant should ultimately prevail. BecaUse the appellant i s
failure to serve all parties prejUdiced its adversary i s rights
against the third party, the appeal was dismissed..
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will achieve their full purpose only if the cleEks do attempt to
establish who the parties to the judgment are as soon as possible.
Because the clerks can't do so without examining the inside of the
transcript, the task of sending out our initial notice letters will
be considerably more difficult.

Also, the clerks will have to brace themselves for phone calls
from anxious attorneys. Attorneys whose clients have no direct
interest in an appeal are prone to panic when they hear from the
Court; they conclude that we must know something about the appeal
that they don i t. The clerks' office has even been asked in the
past to review an appellant's brief and assure an attorney that he
need not respond to it on behalf of his client. We inform the
attorney, of course, that that kind of determination is 

beyond theclerks i capacity, but the proposed change means that we will be
giving that answer out far more frequently.

Regards,

~ _._-
Craig T. En;;' .7
Chief Justice~
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( 1) Time to Perfect Appeal. When security for costs

bon~.. affidavit in 1ieu~~:
e c erk wi thin thirty days after the

rdinary Appeal - When Perfected

ppeals in civil Cases.

on

shal

judgment is signed, or, within ninety days after theijudg-

ment is signed if a timely motion for new trial has been

timel filed a

in a

made in lieu of

same period.

(2) Extension of Time. (No change.)

(b) Appeals in Criminal Cases.

(1) Time to Perfect AppeaL (No change.)

(2) Extension of Time. (Nochang.è.)

No appeal(c) Prematurely Filed Documents.

affidavit in lieu thereof, notice

limitation of appeal shall be

prematurely filed. In civil

sha 1 1 be deemed to have been
subsequent to the ~4tØ rtimel of signing

the (fl4tØ (timel of the overruling of
if such a motion is filed. In criminal cases,

instrument shall be deemed to have been filed on the

but subsequent to the imposition or suspension of sentence

in open court or the signing of appealable order by the

trial judge, provided that no notice of appeal shall be

c: jdw4jscacjallrules. doc 00490



effective if given before a finding of guilt is made or a

verdict is received.

(COMMENT TO 1990 CHANGE: To make the aripellate timetablè for

non-iury cases conform more to that in iury cases.)

c:ldw4lscaclallrules. doc 00491



JUSTICES

NORMAN L UffR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

QIrm of ¿\w£als
~~irl£ir~ ~up£m£ 3Ju.dal ~isIi:.d

CLERK

BETH A. GRA'

CHIEF JUSTICE

PAUL W. NYE

TENTH FLOOR

NUECE$ COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

DEPUTY CLERK

CATHY WllBC

512.888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justicei Supreme Court of Texas
P.O. Box 122 48
Austin, TX 78711

Dear Justice Hecht:

We have reviewed the proposed amendments to the Texas Court
Rules and respectfully submit the following comments for the
Court' s consideration~

( TeAI'
Rule 41 (a) (1) . We suggest you ci te the rule governing the

timely filing of a request for findings.of
fact and conclusions of law. Also, rulecould ed to delete the last line of
rul .4l (a) (I) a'nd in the first sentence
simpI a e word "deposit. n For example,
"when security for costs on appeal is
r eq u ire d the bon d , th e de p os i tor th e
affidavit in lieu thereof . . . n
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Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Dear Nathan:

B. Effect of filinq a request for findinqs of fact and
conclusions of law. The proposed amendments provide that a request
for findings of fact and conclusions of law is to be filed within
20 days of jUdgment after a nonjury case. Tex. R. Civ. P. 296.
If one is timely filed, the appellate timetable is extended the
same as if a motion for new trial is timely filed. Tex. R. App.
P. 41(a) (1) & 54(a)..

The impetus seems to be to give appellants' attorney.s time to
get the findings and conclusions in hand, so that they can assess
realistically the desirability of an appeal. See Garcia v. Kastner
Farms, Inc., 774 S.W.2d 668, 669 (Tex. 1989) i overruling Garcia v.
Kastner Farms, Inc., 761 S.W.2d 444 (Tex. App.--Corpus Christi
1988) .

Nonetheless, the comment to the proposed new rule states only
that the amendment is "(t)o make the appellate timetable for non-
jury cases conform more to that in jury cases," without further
elaboration. This comment is somewhat mystifying, because a motion
for new trial could be filed in either a jury or a nonjury case.
And there are problems that caselaw will have to resolve. For
example, what if a party does not make a timely reminder and fails
to obtain any findings or conclusions--is the timetable still
extended? A motion for new trial is overruled by operation of law
if the trial court doesn' tact; a request for findings and
conclusions can simply be ignored if there's not a timely reminder.
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What if a request is filed in a case in which a request is
inappropriate (such as a summary judgment case) --is the timetable
still extended? A motion for new trial can be so deficient that
it should be overruled as a matter of law, but it still operates
to extend the timetable. See Vasquez v. Carmel Shopping Center
Co." 777 S.W.2d 532, 533-34 (Tex. App.--corpus Christi 1989,
n. w. h. ) . On the other hand, a motion for new trial in an
interlocutory appeal is totally ineffective to do anything . See

Leone v. S. Nordhaus Co., Inc., 678 S.W.2d 129, 130 (Tex. App.--San
Antonio 1984, no writ) (on mot. for reh'g). A request in a summary
judgment case, if analogized to a legally deficient motion, would
extend the timetable, but, if analogized to a motion filed in the
wrong kind of case, would not. The draft rule does not give much
guidance.

The clerks' office will have to be instructed to file in
any transcript showing a request for findings anq
conclusions filed within 20 days of the judgment when the
transcript is ti~ely under the 90/120-day timetable. We
can · t . risk the clerks refusing to file a transcript 'as
untimely when it ~ight in fact be ti~elY.

Regards,

(' ~?-. . ._-~
Craig T. Enoc
Chief Justice ..
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CHIEF JUSTICE
MAX N. OSBORN

JUSTICES
LARRY FULLER
JERRY WOODARD
WARD L. KOEHLER

Q!.ourt .of App eats
1Eig~t~ JJuòiciut ãisttict

500 CITY-COUNTY BUILDING
EL PASO. TEXAS

79901 - 2490
915 5462240

Vrvember 22, 1989

Justice ~at~an L. Hecht
P. O. Foy 12248
Austin, Texas, 78711

Dear Justice Pech t:

I take this opportunity to T,Tri te concern:tng t~e proposed changes in
the Texas Appel1ate Practice i:ules as set forth in the Novem.ber issue of
the Texas Bar Journal.

My real pUrpose ln writi.ng is with regard to the Article on page
1147 of the Journal .and the comment that many complain because the rules
"do not do enough to reduce the cost and del~y ot" litigati on. II In
particular I note that under TRAP 41 we are now increasing the time
table in many non-jury cases so as to conform to the rules in jury
cases. I don't object to conformity. It may be needed. Rut Ì see
r.othing i.h any of the rul es which will recluce delay. Thus, the
following suggestion is made to heJp speed up appellate revlew.

~~en I began my practice in 1953 and up unti I the change of Rul e
324 in 1976 a motion for neW trial was 8. necessity al"d served as the
basis for practically all points of error. Nothing could be
incorporated by reference and thus under the holding in Wagner v.
Foster, 341 S. W. 2d R87 (Tex. 1960) Motions for New Trial were ususaJ) y
the longest instrument in any transcript. r jtJst reviewed a copy of the
170tion for new trial wp:!ch r fiJed in Shell Oil r.ompany v. Reinhart, 375
S.W.2d 717 (Tex. 1961: and find it was more .than 20 pages i.n length. It
included all the objections to ev:1dentiarv rulings, aH the objections
to the court's charge and Matters set forth in Motions for an instructed
verdict. That was net an unusual motion in those days of practice.
At that ti17e a motion for new trial had to be F~ied within 10 days after
the iudgment and could be amended in anotlier /0 days. That much til"e
was needed in those days.

~4(~
~'!ax N. Osborn
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The Honorable Nathan L.Hecht, Justice
The Supreme Court of Texas
Post Office Box 12248
Capitol Station
Austin, Texas 78711

Dear Judge Hecht:

6. The following proposed amendments use the word Unonjupyii:
Texas Rules of Appellate Procedure 4;1 (a)Jl) . and 

54(aJt .... .. Thefollowing proposed amendments use the word "non..jury":TexassRuless
of Appellate Procedure 41 comment.'52(d) 1 ..52 COlllIent, ..aha.54
comment. The court may wish to standardize 

the terminoiogy.. . Theterm "non-jury" currently appears in Texas Rules of CiVil Procedure
90, 156, 2 16 ( 1), 249, 3 07, and 542. The term Ifn9njury Ilcl,rrerit~;i\
appears in Texas Rule of Ciyil Procedure 324 (a) andTexassRUleofi:
Judicial Administration 6 (b) (2) . ¡

I appreciate the opportunity to comment on the proposed rules
amendments and hope that my comments are helpful.

RespectfUlly,

fl..
Charles A.
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TRAP 46. Bond for Costs on Appeal in civil Cases

(a) Cost Bond. (No change.)

(b) Deposit. (No change.)

(c) Increase or Decrease in Amount. (No change.)

bond

(d) Notice of Filing. Notification of the fi~Of the
or cedificate of deposÏt shall promptly be gi~ØØ¡!¡\M¡

reach 1 appellant by T/l.1-l-1-ti1J r servinql a copy thereof trp1- rpt

ltrpiAti'fffl- Irp1- Itffrtrpt~ (on all parties in the trial court toqether
with notice of) øt IffØ4'r/P.l.ttý Irpt'rfft lt'rl.tilt'rffll.ppffl-l-l.ýitlrptJ 11-1- I~

Pl.ttý 11-'f Itirpt ItØ-ptff'ffftitØ-Ø- l'Pý IrtØiAti'fffl-J ltrp lt'rff IPl.ttý I~t 1'r1-'f Il-l.'ft

'týicjýlýi I l.Ø-Ø-tff'f'f l I I q:ØiAti'fØ-l- I 'f'rl.l-l- Itirptff I rpýi I ffl.rt'r /rtøpý I 'fffttffø. the date

on which the appeal bond or certificate was filed. Failure to

l§ serve l. I rtrppý (all other parties) shall be ground for
dismissal of the r appellant's 1 appeal or other appropriate action
if l. appellee is prejudiced by such failure.

(e) Payment of Court Reporters. (No change.)

(f) Amendment: New Appeal Bond or Deposit. (No change.)

(COMMENT TO 1990 CHANGE: To provide immediate notice to all

parties in the trial court of any appeal by any other parties.)

rI

~
c: /dw4/scac/redlines



JUSTICES

NORMAN L. UffR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

QInu of !\pp£uIs
'Q~tm.ent~ ;Suprtm2 3Juòi:al ~i5irtd

CLERK

BETH A. GRA Y

CHIEF JUSTICE
PAUL W. NYE

DEPUTY CLERK

CATHY WILBO¡¡
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI 1"EXAS 78401

512.888.0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

vIe have reviewed the propos.ed amendments to the Texas Court
Rules .and respectfully submit the fOllowing comments for the
Court's consideration:

i-A P
Rule 46 (d) . It is not clear who must give notification of

the filing of the bonß.



TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in civil Cases

(a) Suspension of Enforcement. Unless otherwise provided

by law or these rules, a judgment debtor may suspend the exe-

cution of the judgment by filing a good and sufficient bond to be

approved by the clerk, subject to review by the court on hearing,

or making the deposit provided by Rule 48, payable to the judg-

ment creditor in the amount provided below, conditioned that the

judgment debtor shall prosecute his appeal or writ of error with

effect and, in case the judgment of the Supreme Court or court of

appeals shall be against him, he shall perform its judgment,

sentence or decree and pay all such damages and costs as said

court may award against him. If the bond or deposit issuffi-

cient to secure the costs and is filed or made within the time

prescribed by Rule ~ø ll, it constitutes sufficient compliance

with Rule 46. The trial court may make such orders as will

adequately protect the judgment creditor against any loss or

damages occasioned by the appeal.

(b) Money Judgment. When the judgment awards recovery of a

.sum of money, the amount of the bond or deposit shall be at least

the amount of the jUdgment, interest, and costs.

The .trial court may make an order deviating from this

general rule if after notice to all parties and a hearing the

trial court finds (~

c: /dw4/scac/redlines 00499



(1) as to civil iudgments rendered in a bond forfeiture

proceedinq, a personal iniurv or wronqful death action, a claim

covered by liability insurance or a workers' compensation claiml

that posting the amount of the bond or deposit will cause

irreparable harm to the judgment debtor, and not posting such

bond or deposit will cause no substantial harm to the judgment

creditor. In such a case, the trial court may stay enforcement

of the judgment based upon an order which adequately protects

judgment creditor against any loss or damage occasioned by the

appeal;

( (2) as to civil judqments rendered other in a bond

forfeiture proceedinq, a personal injury or wrongful death

iudgment, interest, and costs would

a workers'action, a claim covered by

compensation claim, that settinq the security at an amount of the

to the

iudqment debtor, and settinq the security at a lesser. amount

would not substantially decrease the degree to which a ..judgment

creditor's recovery under the judgment after.. the

( c) (No change. )

( d) (No change. )

( e) (No change. )

( f) (No change. )

(g) Conserva torship or Custody. When

exhaustion of all appellate remedies.)

involving the conservatorship or custody of a rjVI.i7-~ (minorl,

appeal, with or. without security shall not have the effect of

suspending the judgment as to the conservatorship or custody of

c: /dw4/scac/redlines
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the ø~i¡~ rminorJ, unless it shall be so ordered by the court

rendering the jUdgment. However, the appellate court, upon a

proper showing, may permit. the judgment to be superseded in that

respect also.

(h) (No change. )

( i) (No change. )

(j) (No change. )

(k) (No change. )

(COMMENT TO 1990 CHANGE: To conform the rule to statute.)

c: /dw4/scac/redlines 0050 L
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S12/463-0104

DISTRICT OFFICI:: i
Ona PIau SQuara
POrt Arthur. Taxas 77QA2
4 9/985-2591

Commlt...:

EDUCATION. Chairman
AdminIstation
Finance
Jurl.prudence

September 18, 1989

Mr. Luther H. Soules III
Soules and Wallace
10th Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

I appreciated you gi ving me the opportuni ty to comment on your
proposed rules to implement the provisions of SB 134. While I
believe that your draft accurately captures the intent of the
law wi th regard to the subj ect of the change made in the burden
required of a defendant to obtain a reduced bond reqiiirement, I
offer the following additional comments.

~ ;-

The draft you sent me fails to incorporate the change made in
Sec. 52.004 of the bill, lihich reinstates statutorily-the old,
pre-amendment Rule 49(b) ,."Excessiveness". As you mayhe.-aware,
this provision was dropped by the Supreme Court Advis.oryCommittee.
when the rules were rewri tten in the spring and. summer pf 1987,
and took effect January 1, 1988. The new rules allowed fora
review for "Sufficiency" (Rule 49 (a)), but...dropp.ed excëssiv~ness.

The Joint Commi ttee heard testimony from Professor Elaine Carlson,
who chaiíed the subcommittee of the Advisory Committee which
propbsed the rules, that discretion still existed for excessiveness
review. The Joint Committee in this instance, however, believed
that because a positivè action had been taken (the deletion of an
exis ting rule), that the rule would need to be readopted or
statutorily imposed to be effective. Thus the passage ~f .
Sec. 52.004 of SB 134.

00502
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Mr. Luther H. Soules III
Page 2
September 18, 1989

i would suggest that appropriate language for a rule to implement
this change read as follows:

4~ tJ
Rule 49 (d). In a manner similar to appellate review
under this rule of the sufficiency of the amount set
by a trial court, an appellate court may review for
excessiveness the amount of security set by a trial
court under Tex. Ci v. Prac. & Rem. Code Section 52.002,
Or under these rules if security is not set under
Section 52.002. If the appellate court finds that the
amount of security is excessive, the appßllate court
may reduce the amount.

I hope you will consider an additional area where there seemed to
be some confusion as to the ability of a trial court to accept
some type (form) of security other than a bond or cash deposit to
suspend enforcement of a civil money judgment pending appeaL.
The Joing Special Committee was informed by Professor Carlson
that the language of Rule 47(b), as written by the Advisory
Commi ttee and adopted by the Court, allowed such discretion. The
Joint Commi ttee, relying on and referencing Professor Carlson l s
analysis, recommended clarifying the trial court l s additional
flexibili ty in setting the type of security but hoped this could
be clarified by the Court in any changes to the rule.s. I do
suggest, therefore, that the Advisory Committee make 47(b) more
clear (as it is for other types of judgments) to more clearly
reflect that amount and~e. of bond or deposit are discretionary
wi th the court, wi th~tneuidelines set otherwise by rule or
statute.

..

¥ 4 7(1)

~
I am appreciative of the work being done by you and the committee
on these rules and your responsiveness to the concerns of and
actions by the legislature. Should you underta.ke to write. a
rule dealing with the lièn portions of the bill, I l 11 be glad to
share with you my comments on that section also.. .

~

1t

Thanks for your interest.

Sineerec ~
-G- Parker

CAP I p i

~.
cc: Justice Nathan L. Hecht

Senator Kent Caperton
Senator Bob Glasgow
Sena tor Cyndi Krier
Sena tor Carl Parker
Representative Patricia Hill
Representative Senfronia Thompson
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AUSTIN

(512) 327-4105

October 16, 1989

///
Senator C~rl A. Parker
Law Off~ces of Carl A. Parker
One Plaza Square
p~~Arthur, Texas 77642

Dear Senator Parker:

Thank you very much for your letter of September 18 regard-
ing TRAP 47 and 49. My apologies for not responding sooner. I
enclose an interlined mark-up of the rules with some ideas on how
to address your very appropriate suggestions. I will call you in
a few days to determine whether you. feel these interlineations
are adequate to resolve your concerns.

I would like to discuss with you the "excessiveness" matter
that you raise. I had perceived, although perhaps erroneously
so, that the insertion beginning in the fifth line of TRAP 49 (b)
of the words "appellate court for insufficiency or excessiveness"
reached that concern. If it does not, then I simply have not
understood your suggestion, and I certainly want to fully under-.
stand it and respond to it. I certainly agree with you that
discretion should be expressed in the rule for review of exces-
siveness for security set under either Rule 47 or Section 52.002.

I have tried to capture your excellent suggestion on varying
the "type" of security by making insertions in proposed Rule
47 (b) to cover instances where security is set either under RUle
47 or Section 52.002.

I would like also to discuss with you your suggestion to
include in TRAP 49 (d) a specific rule reference to Section
52.002. The proposed amendment deletes the current reference in
TRAP 49 to "Rule 47" so as to broaden the scope of TRAP 49. If
you desire a specific statutory reference, I will recommend that.
However, perhaps the use of language such as "by law or these
rules" to generalize to both legislation and other civil rules

AUSTIN. TEXA OFFICE: BARTON OAK.S PLAZA TWO. SUITE 315
901 MOPAC EXPRESSWAY SOUTH, AUSTIN, TEXA 78746

. (512) 328-5511
CORPUS CHRISTI. TEXA OFFICE: THE GOO BUILDINC. SUITE 1201

GOO LEOPARD STREET. CORPUS CHRISTI. TEX 78473
(512) 883-7501

nXA BOARD OF LECAL SPECIALIZATION
, BOARD CERTIFIED CIVIL TRIAL LAW

. BOARD CERTifiED CIVIL APPElLATE LAW

. BOARD CERTIfiED' COMMERCIAL AND
llSIDENTIAL REAL ESTATE LAW

00504



Senator Carl A. Parker
October 16,1989
Page 2

may be adequate, and even perhaps safer in event subsequent
legislation or rUle-making generates additional sources and TRAP
49 not be contemporaneously adjusted due to oversight.

I am indeed interested in your thoughts on the lien matters
and will work with you in any way you ask to fully harmonize the
rules with the statutes.

We a.re most appreciative o.f / the tim.e that youswend .... to
improve the administration of justice in .'lexas,..andpai-tiç:ularly
the attention that you have given to assisting with 

'IRAP Rules 47and 49 and Section 52.002.

LHSIII: gc
Enclosure
c: ID~4/LHS/LETTERS/405. DOC

cc: Justice Nathan
Senator Kent
Senator Bob
Senator cyndi
Representative
Representa tive
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TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

(a) Suspension of Enforcement. Unless otherwise provided

by law or these rules, a judgment debtor may suspend the exe-

cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,

or making the deposit provided by Rule 48, payable to the judg-

ment creditor in the amount provided below, conditioned that the

judgment debtor shall prosecute his appeal or writ of error with

effect and, in case the jUdgment of the Supreme Court or court of

appeals shall be against him1 he shall perform its jUa.gmeht,

sentence or decree and pay all such damages and costs as said

court may award against him. If the bond or deposit iss'Uff.i-

cient to secure the costs and is filed or made within the

prescribed by Rule~Ø Li, it constitutes sufficient

with Rule 46. The trial court may make such orders as
adequately protect the judgment creditor against any

damages occasioned by the appeal.

(b) Money Judgment. When the judgment awards recovery of a

sum of money, the amount of the bond or deposit shall be at least

the amount of the judgment, interest, and. cos~. .. · i~~
4-0 p"lj~~ ~ølf 5t!Cu.n-l lit aft o~~:?

The trial court may make an order l deviating fro.m this I ¡

general rule if after notice to all parties and a hearing the

trial court f inds (~

c: /dw4/scac/redlines 00506



(1) as to civil iudoments rendered in a bond forfeiture

proceedinq, a personal iniurv or wronqful death action, a claim

covered bv liability insurance or a workers' compensation claiml

that posting the amount of the bond or deposit will cause

irreparable harm to the judgment debtor, and not

bond or deposit will cause no substantial

credi tor. In such a case,

of the judgment based upon

judgment creditor against

appeal;

( ( 2)

dW4/scac/redlines

credi tor's

exhaustion of

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) conservatorship

involving the conservatorship or custody

appeal, with or without security shall
t;suspending the judgment as to 'the



the øfi,i;iø. rminorl, unless it shall be so ordered by the court
rendering the judgment. However, the appellate court, upon a

proper showing, may permit the judgment to be superseded in that

respect also.

(h) (No change. )

( i) (No change. )

(j) (NO change. )

(k) (No change. )

(COMMENT TO 1990 CHANGE: To conform the rule to statute. J

c: /dw4/scac/redlines



TRAP 49. Appellate Review of Bonds in civil Cases

(a) (No change.)

(b) Appellate Review of (Order settinq Security or)

Suspending Enforcement of Judgment Pending AppeaL. The trial

court's order p1jtss1j9itif. /tø /l-1ji-ø /~7 (settinq security or stayinq

enforcement of a iudoment) is subject to review ~t 1Q a motion
to the øø1jtt /r/1 /9iPpØ9il-Ss (a-ppellate court for insufficiency or
excessiveness) . Such motions shall be heard at the earliest

practical time. The appellate court may issue such temporary

orders as it finds necessary to preserve the rights of the

parties.
The øø1jtt /øt /9iPPØ9il-Ss (appellate court) reviewing the trial

court's order may require a change in the trial court's order.

The øø1jtt IØt /9iPPØ9il-Ss (appellate court) may remand to the trial

court for findings of fact or the taking of evidence.

(c) (No change.)

(COMMENT TO 1990 CHANGE: To make clear that within any

jurisdictional limitations, all appellate courts may review a

trial court order for insufficiency or excessiveness.)

GO 509
/scac/redlined. doc
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CAR L A. PAR KER
Pr"'ldent Pro Tempore

QISTRICT 4

--9- 45, t~(; ¡ h6h
(~:.w ~\J LhI
~~.' \ . .~j , .A_,. n -'P:9

....:..:£...:~... V"~. .,- ¿. '-?tm~r ~rttab of

m~r ~tab of îìhxas

CAPITOL OFF ICE
Pon Offlca Box 12068
Aiinlti. Taxa, 78711 -
512/463,0104

CømmlnM"

EDUCATION, Chairman
Admlnlnretløn
Finan.,
Jurl,prUden.,

DISTRICT OFFICE:
One piaza SQua,e

4 qï:a-Š';;;;". 7W
September l8, 1989

Mr. Luther H. Soules III
Soules and lVallace
10th Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

I appreciated you gi. vi.ng me the opportunity to comment
proposed rules to implement the provisions of SB 134.
believe that your draft accurately captures the intent
law wi th regard to the subject of the change made in
reauired of a defendant to obtain a reduced bond reatii
offer the following additional comments.

.,'

The draft you sent me fails to incorporate
Sec. 52.004 of the bill, Which reinstates
pre-amendment Rule 49(b) ,'''Excessiveness''.
this provision was dropped by the Supreme
when the rules were rewritten in the spring
and took effect January 1~ 1988~ The new es
review for "Sufficiency" (Rule 49 (a)), ,droppe

The Joint Commi ttee heard testimony from Professor
who chait ed the subcommi tte.e of the Advisory
propbsed the rules, that discretion still
review. The Joint Committee in this instance,
that because aposi ti vé action had been taken
existing rule), that the rule would need to be
statutorily imposed to be effective. Thus the
Sec. 52.004 of SB 134.

0051 0
CHAMBERS, GALVESTON, HARRIS, JEFFERSON, LIBERTY,



Mr. Luther H. Soules III
Page 2
September 18, 1989

I would suggest that appropriate language for a rule to implement
this change read .as follows:

41 rJ
Rule 49 Cd). In a manner similar to appellate review
under this rule of the sufficiency of the amount set
by a trial court, an appellate court may review for
excessiveness the amount of security set by a trial
court under Tex. Civ. Prac. & Rem. Code Section 52.002,
or under these rules if security is not set under
Section 52.002. If the appellate court finds that the
amount of security is excessive, the appßllate court
may reduce the amount.

I hope you will consider an additional area where there seemed to
be some confusion as to the ability of a trial court to accept
some type (form) of security other than a bond or cash deposit to
suspend enforcement of a civil money judgment pending appeaL.
The Joing Special Committee was informed by Professor Carlson
that the language of Rule 47Cb), as written by the Advisory
Commi ttee and adopted by the Court, allowed such discretion. The
Joint Commi ttee, relying on and referencing Professor Carlson's
analysis, recommended clarifying the trial court's addi tional
flexibility in setting the !L of security but hoped this could
be clarified by the Court in any changes to the rules. I do
suggest, therefore, that the Advisory Committee make 47(b) more
clear (as it is for other types of judgments) to nio.re. clearly

~~i~e~~e t~~~r~~o~i~hi~d t~~P:u~~e~~~~s o~e~e~~~~:w~~: ~;S~~i~i~~ary
statute.

./

4 7(1)

~
I am appreciative of the work being done by you .and the.committee
on these rules and your responsiveness to the concerns of and
actions by the legislature. Should you undertake to write. a
rule dealing with the lien portions of the bill, L'll be glad to
share with you my comments on that section also. .

--

-l
Thanks for your interest.

Sinterec f2
.W Parker

CAP / p 1

~.
cc: Jus tice Nathan L. Hecht

Senator Kent Caperton
Senator Bob Glasgow--
Senator Cyndi Krier
Senator Carl Parker
Re~resentative Patricia Hill
Representative Senfronia Thompson

0051 i



LAW OFFICES

~EITH M, MUR
RICHARD M, BUTLER

W. CHARLES CAMPBELL

CHRISTOPHER CLARK
HERBERT GORDON DAVIS

SARAH 8. DUNCAN
MARY S. FENLON

GEORGE ANN HARPOLE

LAURA D, HEARD
RONALD ). JOHNSON
REM 8ENNETT KENNEDY

PHIL STEVEN ~OSUB
GARY W. MAYTON

). UN NUNLEY
SUSAN SHANK PATTERSON

JUDITH L RAMSEY

SAVANNAH L R081NSON
MARC I, SCHNALL'
LUTHE R H. SOU LES 11 ii
WILLIAM T. SULLIVAN

lAMES P. WALLACE i

SOU LES B WALLACE
ATTORNEYS-AT-LAW

A PROfE5SIONAl CORPORATION

TUEF AX

TENTH FLOOR

REPUBLIC OF TEXA PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

SAN ANTONIO

(512) 224-7073

October 16,

AUSTIN

(512) 327-4105

/"
.../..

Senator c~rl A. Parker
Law Offyces of Carl A. Parker
One PXáza Square
p~~Arthur, Texas 77642

Dear Senator Parker:

Thank you very much for your letter of September 18 regard-
ing TRAP 47 and 49. My apologies for not responding sooner. I
enclose an interlined mark-up of the rules with some ideas on how
to address your very appropriate suggestions. I will call you in
a few days to determine whether you feel these interlineations
are adequate to resolve your concerns.

I would like to discuss with you the "excessiveness" matter
that you raise. I had perceived, although perhaps erroneousiy
so, that the insertion beginning in the fifth line of TRAP 49 (b)
of the words "appellate court for inSUfficiency or . es "
reached that concern. If it does not, then I simply e nQt.,
understood your suggestion, and I certainly want to ful u,nd,ei:";
stand it and respond to it. I certainly agree with that'
discretion should be expressed in the rule for review. ,Qf exces-
siveness for security set under either Rule 47 or Section 52.002.

I have tried to capture your excellent suggestion ö.n varying
the "type" of security by making insertions in proposed Rule
4 7 (b) to cover instances where security is set either under Rule
47 or Section 52.002.

I would like also to discuss with you your suggestion to
include in TRAP 49 (d) a specific rule reference to Section
52.002. The proposed amendment deletes the current reference in
TRAP 49 to "Rule 4 7" so as to broaden the scope of TRAP 4 9 . If
you desire a specific statutory reference, I will recommend that.
However, perhaps the use of language such as "by law or these
rules" to generalize to both legislation and other civil rules

AUSTIN, TEXA OFFICE: BARTON OAKS PLAZA TWO, SUITE 315

901 MOPAC EXPRESSWAY SOUTH. AUSTIN, TEXA 78746
(512) 328-5511

CORPUS CHRISTI, TEXA OFFICE: THE GOO BUILDINC, SUITE 1201

GOO LEOPARD STREET. CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

TEXA BOARD OF LECAL SPECIALIZATION
, BOARD CERTIFIED CIVIL TRIAL LAW
i BOARD CERTIFIED CIVIL APPELLATE LAW

. BOARD CERTIFIED-COMMERCIAL AND
JlSIDENTIAL REAL ESTATE LAW

00512



Senator Carl A. Parker
October 16, 1989
Page 2

may be adequate, and even perhaps safer in event subsequent
legislation or rule-making generates additional sources and TRAP
49 not be contemporaneously adjusted due to oversight.

I am indeed interested in your thoughts on the lien matters
and will work with you in any way you ask to fully harmonize the
rules with the statutes.

We are most appreciative of the time that you spend to
improve the administration of justice in Texas, and particularly
the attention that you have given to assisting with TRAP Rules 47
and 49 and Section 52.002.

LHSIII:gc
Enclosure
c: /D~4/LHS/LETTERS/ 405. DOC

cc: Justice Nathan L. Hecht
Senator Kent Caperton
Senator Bob Glasgow
Senator Cyndi Krier
Representative Patricia Hill
Representa ti ve senfronia Thompson

00513



(a)

(b)

pellate Review of Bonds in Civil CasesTRAP 49.

Suspending

Review of (Order Setting Security or)

Enforcement of Judgment Pending Appeal. The trial

~/court's order Pift'/if~tri¡/irp/p.ifi-ø./1:7 (settinq security or stayinq

by law ø,. ~es. ..ule s.
enforcement of a jUdqmen~) is. sUbj.ect to review 'P'l J:a motion

~~i¡ to the. ~ø".tf. Nt J;Ý'Ý'M¡Ø (appellate court for
, ~\ excessiveness) . Such motions shall be heard at the earliest

practical time. The appellate court may issue such temporary

orders as it finds necessary to preserve the rights of the

parties.
The rtrpifti/rpf. /~ý;ý;ø.~l-'/ (apt:ellate court) reviewing the trial

court's order may require a change ~n the trial court's order.

The rtrpifti /rpf. /~PPø.~l-'/ (appellate court)

(c) (No change.)

court for findings of- fact or the taking of evidence.

(COMMENT TO 1990 CHANGE: To make clear that within any:

iurisdictional limitations, all appellate courts ma" . teview . a

trial court order for insufficiency or excessiveness.)

c: /dw4/scac/redlines 005 i 4



~AP 49

13. Strike "to" in the title.

(j
TRP 49. Appellate Review of Bonds in Civil C;ies

(a) (No change.)
(b) Appellate Review of (Order Setting Security orl Suspend~

ing .lorcement of Judgment Pending Appeal. The tral court's

order I'U.llL.41.t to Rule 47 (setting security or staying enforce-
ment of a judgment) is subject to review by (onl a motion to
the coiut of appeals (appellate cour for insuffciency or \!ces
sivene!is). Such motions shal be heard at the earliest practical
time. The appellate court may issue such temporary orders as
it finds necessary to preerve the rights of the parties.

The co..l of 1Ii'¡?al (appetecourtJ reviewing the trial cour's
order may require a change in the trial court's order. The CO
011ll'PC4b (appellate court) may remand to the trial court for
findings of fact or the taking of evidence.

(c) (No change.)

(COMMENT TO 1990 CHANGE: To make clea that within
any juriictional limitations, an appellate courts may review a
tr court order for insufficiency or excessiveness.!

Sincerely,tCi~
Carol Bak.er
1224 Randy Drive
Irving, TX 75060
SB lOl565580
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TRAP 51.. The Transcript on Appeal

(a) Contents. (No change.)

(b) written Designation. At or before the time prescribed

for perfecting the appeal, any party may file with the clerk a

written designation specifying matter for inclusion in the

transcript; the designation must be specific and the clerk shall

disregard any general designation such as one for "all papers

filed in the cause." 1ViØ 11~1.7-y1tØ IØ1 ltViØ 1rl7-øt1tltØll.ýirt7-y1~ø I~ØØf

l.~ýi~ tØ~/rt~ t tøt lýl 1. 7-7- 1 ýiØr.1YiØ 1 ~tØy1ýi~øI1øtlrløt.p7-~l.ýitIØýiI~ppØ~7- 11.11 tliØ

~øøt~ýi~tl.øýi løpørl1.1ttýi~ IØýJ.rVi Irt~ttØt 11.ØlýiØt If-tt.Ø7-1 111.1.ø~1 The

party making the designation shall serve a. copy of the desig'"

nation on all other parties. (Failure to timely make' the

desiqnation provided for in this paraara'Ph shall not be grounds

for refusinq to file a transcrÌ1::lt or supplemental transcri'Pt

tenderèd within the time provided by Rule 54 (a); however, if the

desiqnation specifyinq such matter is not timely filed.. t) '¡he

failure of the clerk to include designated matter will not be

grounds for complaint on appeal 11.1 ItViØ I~ØØt~ýi~tl.øýi IØpØrtl.f.1j.ýi~ . .

øy1rlVi/rt~ttØt 1 j.ø lýiØtltj.rtØ7-1 1 1 j.7-ø~.

(c) Duty of Clerk. (No change.)

(d) Original Exhibits. (No change.)

(COMMENT TO 1990 CHANGE: To eliminate any consideration that

timelY desiqnation is a jtirisdictional requisite for a-ppeaL.)
I

c: Idw4/scac/redlines

!YJ
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CRAIG T. ENOCH
CHIEF JUSTICE

C1ourt of App 2a15

Niftl! 1ãistrirt 11£ CI2xas at !lalla5
DALLAS COUNTY COURTHOUSE

DALLAS. TEXAS 75202-4658

Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

December 7, 1989 T7CP 5
rteP ~qlp
TftcP tJ

-'/ -T lrfJ 5/

T'tAP aO
--/t(' ~o

Dear Nathan:

(214 )653-6920

~A P i.
TfÆ-P 41
-n A (J .s i. .
T¡?A P 130

TI!P 5
71 P i¡0
-;AP q
~AP tJl?
-,A-P 7ï.

A. Late desianation of the transcriot and late reauest to the
court reoorter. The rules have always provided that the trial
court clerk is to prepare a transcript according to rule when a
bond is filed: if an appellant does not designate the contents, the
rule itself does. See Tex. R. App. P. 51(a). A latê designation
can be accommodated, if it has to be, by a supplemental transcript.
Hence the timeliness of an appellant's designation does not.a.ffect
our jurisdiction.

While a late designation does not affect our jurisdiction1 we \
¡~P~~;~~lY lee;, a:~ei.~;~$ p :i~î~i) mi;iQ;:in~o âd;::¡::' t:~iiGg.~~: · )

hope) the nu:ier of such motions, which routinely get denied
anyway.

The request to the court reporter is a somewhat different
matter. The reason is that filing a bond with the trial. court
clerk suffices in itself to inform the clerk that an appeal has
been initiated. The reporter, however, knows to begin preparing
the statement of facts only if an appellant makes the request.
Thus, a late request to the reporter is a consideration that we
must take into account in determining whether to grant an extension
for the stat.ement of facts. See Tex. R. App. P. 54 (c) .
Nonetheless, Tex. R. App. P. 53 (a) is being amended to ciarify that
à late request is something to consider in our discretion, but
nothing of jurisdictional dimension. If a reporter timelY files
the statement of facts despite a late request, the lateness of the
request is immaterial.

Regards,

~-;7".Craig T. Enoc
Chief Justice 00517



TRAP 52. Preservation of Appellate Complaints

(a) General Rule. (No change.)

(b) Informal Bills of Exception and Offers of Proof. (NO

change. )

(c) Formal Bills of Exception. (No change.)

(d) Necessity for Motion for New Trial in civil Cases. A

point in a motion for new trial is prerequisite to appellate

complaint in those instances provided inparagraph(b)O£ilule
324 of the Texas Rules of civil Procedure. (A oartv desiring-tO

complain on appeal in a non-iury case that the evidencewås

leqally or factually insufficient to support a finding of fact.

that a finding of fact was established as a matter of law 0;1 was

against the overwhelming weiqht of the evidence. or of the

inadequacy or excessiveness of the damaqes found by the court 

shall not be required to com~ly with subdivision (a) of this

rule. 1

(COMMENT TO 1990 CHANGE: To clarify: a~'Peilate reauisit.es. trQm

non-iury trials. 1

I --rl / / /Jl~\ (g ~

00518
c: /dw4Iscac/redlines
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6. The following proposed amendments use the word "nonjury": I
Texas Rules of Appellate Procedur~ 4l.(a) (1) and 54(a). The
following proposed amendments use the word "non-jury'.: Texas Rules '
of Appellate Procedure 41 comment, 52 (d), 52 comment 1 and 54
comment. The court may wish to standardize the terminology. The
term "non-jury" currently appears in Texas Rules of Civil Procedure.
90, 156, 216 (1) ,249, 307, and 542. The term "nonjury" currently I
appears in Texas Rule of Civil Procedure 324 (a) and Texas Rule of i
Judicial Administration 6 (b) (2) . I

i

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
capitol Station
Austin, Texas 78711

Dear Judqe Hecht:

I appreciate the opportunity to comment on the proposed rules
amendments and hope that my comments are helpful.

Respectfully,

/I , .
Char les A. Spain,

0051 S
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TRAP 53. The statement of Facts on Appeal

(a) Appellant's Request. The appellant, at or before the

time prescriped for perfecting the appeal, shall make a written

request to the official reporter designating the portion of the

evidence and other proceedings to be included therein. A copy of

such request shall be filed with the clerk of the trial court and

another copy served on the appellee. rFailure to timely request

the statement of facts under this paragraph shall not oreventthe
filina of a statement of facts ora supplemental statemen~of

J /facts within the time ~rescribed by Rule 54 (a) .1

(b) Other Requests. (No change.)

(c) Abbreviation of statement. (NO change.)

(d) Partial statement. (No change.)

(e) Unnecessary Portions. (No change.)

(f) Certification by Court Reporter. (No change.

(g) Reporter's Fees. (No change.)

(h) Form. (No change.)

(i) Narrative Statement. (No change..)

(j) Free statement of Facts. (No change.

(k) Duty of Appellant to File. (NO change.)

(1) Duplicate Statement in Criminal Cases. (NO

(m) when No statement of Facts Filed in Appeals of

Cases. (No change.)

(COMMENT TO 1990 CHANGE: To eliminate any consìderation that
timelY request is a iurisdictional requisite for a~peal. J

c: /dw4/scac/rediines 00



'\T. HCGH HARRELL
.lrT:JANEY ANOCOUN5£LOQ .Tl"..w

170B METRO TOWER. 1220 BROAOWAY AVi;NUE

RES. ¡B06) 795-1B:ZS

rf.J\f 63

~-..
ç -"

LUBBOCK. TEXAS 79401

Justice Nathan L. Hecht
Box 12248
Austin, Texas-78711

November ,198 9

1tcP);có
Dear Judge Hecht:

As per the request of the Tex.as Supreme Court, I would like to
offer the following suggestions concerning the Rules.

1. Rescind ALL local rules and do not permit local Courts to trap
the practicing attorney by making Rules.

Require a party taking the a party or witness to
furnish the other attorne co the deposition at the ex-
pense of the one taking the deposition.

Require the Appellant to deliver the copy of the Transcript.
and the Statement of Facts to the Appellee's attorney the day
of or after the Appellant 1 s Brief is mailed to the Court of
Appeals: and, thereafter the Appellee's attorney will file
same with the Clerk of the trial Court.

2.

3.

Remove, rescind, delete ALL sanctions by opposing counsel for
alleged bad faith or frivilous law suits, because opposing
counsel NOT having any counter-claim or cross-action is using
these allegations alone to intimidate and coerce the opposing
side. These allegations have become just as abusive as the
party allegedly bringing a bad faith law suit~ IF, retained
in any manner, let JUST the trial Judge file a Motion and a
hearing, and if a fact issue to be tried bya jury.
Require that a Judge NOT discuss any matter concerning the case

with one attorney when the other attorney is NOT present, where
there are opposing counsel. And, you might ought to sayan
attorney will not discuss matters with the Court. unless the
other attorney is present.

A Rule which would follow due process would require that NO order
or judgment of the Court would be rendered or entered unless a

\ hearing is set and notice served on all parties. This business! of Courts just signing order~and/or Judgments without oPPosing
\counself bein,9 afforded an opportunity to be heard is for the
birds. This would not apply as to a default judgment and this
might be clarified as to default judgments and say no motion
need be served upon the defaulting party. Other jurisdictions
require a Motion asking for a default judgment, and that it
be served and a date, time and palce set for a hearing thereon.

7. A Rule that any appeal from an administrative agency will in fact
be trial de novo and not test an Administrative Order under the
substantial evid:n;e r~:i~~~ .

Yours very truly, ~~-~ Hugh HarrellWHH:wh cc: Ret. 0052 i

4.

5.

6.



':' FRANK G. EVANS
CHIEF JUSTICE

l

JAMES F. WARREN
SAM BASS
LEE DUGGAN, JR.

') MURRY B. COHEND. CAMILLE DUNN
MARGARET G. MIRAL
JON N. HUGHE
MICHOL O'CONNOR

JUSTICE
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LYNNE LIBERATO.
CHIEF STAFF ATTORNEY

September 27,1989

PHONE 713-655-27001

~ Øìa
..

.5 ~~-

-S4-(~
Hon. Nathan Hecht
Texas Supreme Court
P.O. Box 12248

Austin, Texas 78711

~
Re: Amendments to Texas Rules of AppeUate Procedure

Dear Justice Hecht:

I want to thank you for an exceUent presentation to appeUate judges
assembled last week at the Judicial Conference. We appreciate the opportunity to
discuss our rules of civil and appeUate procedure with those who have a direct
influence in making them.

I would like tò respectfully recommend two changes in ou:r appellate
rules. . .

~-~ _.~-- -_. - --, ", . '"
~ My second recommendation is that rules of appellate proced re 53G a \1

c e changed to provide that it is the court reporter's duty, not the appe t's
y, to file the statement of facts in the Court of Appeals and to obtain extensions of

" time for late filing. The present rules place this duty upon the appellant, which causes

considerable inconvenience to lawyers in dealing with the many court reporters 

andsubstitute court reporters who are often involved in different parts of the case. Our.

rules should recognize that the court reporter is an officer of the court, and usually a

fuU-time employee, who is weII paid to perform this sole function. It is unreasonable
to impose on a lawyer, who in most criminal cases wil be working for a court-
appointed fee, the duty of going to the court reporter's home or office, picking up the
record, and transporting it downtown to the Court of Appeals.

Likewise, I can imagine no good reason for requiring the lawyer to obtain
an extension of time for filng the statement of facts. The låwyer has no control over
the statement of facts and makes no money from producing it. This burdensome
responsibilty - should be placed upon the court reporter because the Court reporter has
sole control of the statement of facts and is the only one who makes money from
producing it.

I recommend that appellate rule 53(k) read as follows:

(k) Duty of Appan Court Reporter to File It is the
appelan~!s court reporter's duty to cause the statement of
facts to be filed with the Clerk of the Court of Appeals. 00522



TRAP 54. Time to File Record

(a) In civil Cases -- Ordinary Timetable.

and statement of facts, if any, shall be filed in the

court within sixty days after the judgment is signed, or, a

timely motion for new trial or to modify the judgment has been

filed by any party (or if any party

for findin s of fact and conclusions

wi thin one hundred twenty days after

a writ of error has been perfected 1

record shall be filed within sixty q

writ of error. Failure to file ell
statement of facts wi thin such time I

ì

diction of the court, but shall beÎ

appeal, affirming the judgment a

materials filed, or applying presump

ei ther on appeal or on - the court' s ow

determine. The court has authority

-.

~

transcripts and statements of facts, but shall have no authority

- ------- ---... .------.1. -----

to consider a late filed transcript or statement of facts, except

as permitted by this rule.

(b) In Criminal cases - Ordinary Timetable. The transcript

and statement of facts shall be filed in the appellate court
.

within sixty days after the day sentence is imposed or suspended

in open court or the order appealed from has been signed, if a

motion for new trial is not filed. If a timely motion for new

trial is filed, the transcript and statement of facts shall be

filed within one hundred (twentyl days after the day sentence is

c: /dw4/scac/allrules 00523



TRAP 54. Time to File Record

(a) In civil Cases -- Ordinary Timetable. The transcript

and statement of facts, if any, shall be filed in the appellate

court within sixty days after the judgment is signed, or, if a

timely motion for new trial or to modify the judgment has been

filed by any party (or if any party has timelY ~~dw~e:t ..
for findin s of fact and conclusions of law in a cas J,
within one hundred twenty days after the judgment is signed. If

a writ of error has been perfected to the court of appeals the

record shall be filed within sixty days after perfection of the

writ of error. Failure to file either the transcript or the

statement of facts within such time shall not affect the juris-

diction of the court, but shall be ground for dismissing the

appeal, affirming the jUdgment appealed from, disregarding

materials filed, or applying presumptions against the appellant,

either on appeal or on -the court's own motion, as the court shall

determine. The court has authority to consider all timely filed

transcripts and statements of facts, but shall have no authority

to consider a late filed transcript or statement of facts, except

as permitted by this rule.

(b) In Criminal Cases - Ordinary Timetable. The transcript

and statement of facts shall be filed in the appellate court
.

within sixty days after the day sentence is imposed or suspended

in open court or the order appealed from has been signed, if a

motion for new trial is not filed. If a timely motion for new

trial is filed, the transcript and statement of facts shall be

filed within one hundred (twenty) days after the day sentence is

c: /dw4/scac/allrules 00523



imposed or suspended in open court or the order appealed from has

been signed.

(c) No change.

(COMMENT TO 1990 CHANGE: To make the appellate timetable for

non-jury cases conform more to that in ;ury cases. To conform

paragraph (b) to the rule amendment adopted by the Court of

Criminal Atmeals.)

c: /dw4/scac/aiirules 00524



CRAIG T. ENOCH
CHIEF JUSTCE

Qtnurt af Appttt15

lJiftlr ¡istrt"t af CleXtt5 at Ettlltt5
DALLAS COUNTY COURTHOUSE

DALLAS. TEXAS 75202-4658 (214) 653-6920

December 7. 1989 TlCP 5 . TtA P i.
~cP ~qø TfA-P 4-,1,i l- -? -rA (J .s l-.

:;i; ~ i TtA P I~O
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¡rAP ~o ¡-Ap q

TfAP l/l!~A-P 7,

Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Dear Nathan:

B. Effect of filina a request for findinas of.. fact and
conclusions of law. The proposed amendments provide that a request
for findings of fact and conclusions of law is to be filed within
20 days of judgment after a nonjury case. Tex. R. civ. P. 296.
If one is timely filed, the appellate timetable is extended the
same as if a motion for new trial is timelY filed. Tex. R. App.
P. 41(a) (1)& 54 (a) .

The impetus seems to be to give appellants · attorneys time to
get the findings and conclusions in hand1 so that they can assess
realistically the desirability of an appeal. See Garcia v. Kastner
Farms, Inc., 774 S.W.2d 6691 669. (Tex. 19a9), overruling Garcia v.
Kastner Farms, In.c., 761 S.W.2d 444 (Tex. App.--Corpus Christi1988) . .

Nonetheless, the comment to the proposed new rule state.s only
that the amendment is "(t) 0 make the appellate timetable for non-
jury cases conform more to that in jury cases," without further
elaboration. This comment is somewhat mystifying, because a motion
for new trial could be filed in either a jury or a nonjury case.
And there are problems that caselaw will have to resol ve. For
example, what if a party does not make a timely reminder and fails
to obtain any findings or conclusions--is the timetable still
extended? A motion for new trial is overruled by operation of law
if the trial court doesn' t act: a request for findings and
conclusions can simply be ignored if there' s not a timely reminder.
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What if a request is filed in a case in which a request is
inappropriate (such as a summary judgment case) --is the timetable
still extended? A motion for new trial can be so deficient that
it should be overruled as a matter of law, but it still operates
to extend the timetable. See Vasquez v. Carmel Shopping Center
Co. , 777 S.W. 2d 532, 533-34 (Tex. App. --Corpus Christi 1989,
n. w. h.) . On the other hand, a motion for new trial in an
interlocutory appeal is totally ineffective to do anything . See
Leone v. S. Nordhaus Co., Inc., 678 S.W.2d 129, 130 (Tex. App.--San
Antonio 1984, no writ) (on mot. for reh'g). A request in a summary
judgment case, if analogized to a legally deficient motion, would
extend the timetable, but, i~ analogized to a motion filed in the
wrong kind of case, would not. The draft rule does not give much
guidance.

The clerks' office will have to be instructed to file in
any transcript showing a request for findings and
conclusions filed within 20 days of the judgment when the
transcript is tim.ely under the 90/120-day timetable. We
can't'risk the clerks refusina to file a transcript as
untimely when it might in fact be tim.ely.

Regards,

. ~..?-,.-
Craig T. Enoc
Chief Justice ... .. .
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JAMES F. WARREN
SAM BASS
LEE DUGGAN, JR.

~ MURRY B. COHEN .
-, D. CAMILLE DUNN

MARGART G. MIRAL
JON N. HUGHE
MICHOL O'CONNOR

JUSTICE

KA THR YN COX
CLERK

LYNNE LIBERA TO
CHIEF STAFF ATTORHEY

September 27, 1989

PHONE 713-655-2700

fi f?(0ç
./ .~'E(L

\ --r~r~i
Hon. Nathan Hecht
Texas Supreme Court
P.O. Box 12248

Austin, Texas 78711

Re: Amendments to Texas Rules of Appellate Procedure

Dear Justice Hecht:

~ My second recommendation is that rules of appellate proced.ur(~ö

I ~e changed to provide that it is the court reporter's duty, not the appellant's
~~'&~~ file the statement of facts in the Court of Appeals and to obtain extensions of
. time for late filing. The present rules place this duty upon the appellant, which causes

considerable inconvenience to lawyers in dealing with the many court reporters and

substitute court reporters who are often involved in different parts of the case.' Our
rules should recognize that the court reporter is an officer of the court, and usually a

full-time employee, who is well paid to perform this sole function. It is unreasonable
to impose on a lawyer, who in most criminal cases will be working for a court-
appointed fee, the duty of going to the court reporter's home or office, picking up the
record, and transporting it downtown to the Court of Appeals.

Likewise, I can imagine no good reason for .requiring the lawyer to obtain
an extension of time for filng the statement of facts. The lawyer has no control over
the statement of facts and makes no money from producing it. This burdensome
r.esponsibility should be placed upon the court reporter because the court reporter has
sole control of the statement of facts and is the only one who makes money froin

_~_ prod_ucing it.' .
Similarly, rule 54( c) should be changed to read as follows:

(c) Extension of Time An extension of time may be granted
for late filng in a court of appeals of a transcript or
statement of facts, if a motion reasonably explaining the

need therefor is filed, by appellant in the case of the late
transcript and by the court reporter in the .case. of a late
statement of facts, with the court of appeals not later than
15 days after the last date for filng the record. Such motion
shall also reasonably explain any delay in the request
required Rule 53(a).
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The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
capitol Station
Austin, Texas 78711
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Dear Judge Hecht:

5. The following proposed amendments use the word "nonjury":
i:exas Rules of Appellate Procedure 41(a) (1) and 54(a). '!e:~ollowinq proposed amendments use the word "non-jury": Texas Rules .
)f Appellate Procedure 41 comment, 52 (d), 52 comment, and 54.
:omment. The court may wish to standardize the terminology.. The.'
:erm "non-jury" currently appears in Texas Rules of Civil Procedure.
90, 156, 216(1), 249, 307, and 542. The term "nonjury" currently I
appears in Texas Rule of Civil Procedure 324 (a) and Texas RUle Of¡
JUdicial Administration 6 (b) (2) . i

~;~~~~:+::,";..,~
I appreciate the opportunity to comment on the proposed rUles
amendments and hope that my comments are helpful.
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TRAP 57. Docketing the Appeal

(a) (No change.)

(b) Attorneys' Names. Before an attorney has filed his (or
herl brief he (or she) may notify the clerk in writing of the

fact that he (or shel represents a named party to the appeal,

which fact shall be 'P1/t'rØ- / rtl-Ø-ty. noted (bY the clerk iupon the

docket, opposite the name of the party for whom 'rØ- (the attorneyl

appears, and shall be regarded by the court as having whatever

effect is given to the appearance of a party to a case without

12 brief (havinq beenl filed. After briefs have been filed, the

name of (ëachl t'rØ- attorney øt/~ttØt~Ø-1Ø signØ-~/tØ(inql the brief

shall be entered by the clerk on the docket, opposite the name of

the appropriate party if such names have not already been so

entered'. The clerk shall add the names of additional counsel

.D) on request.

(COMMENT TO 1990 CHANGE: Textual corrective chanqe only. J

~~
~-
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November

The Honorable Nathan L. Hecht, Justi.oe
The Supreme Court of Texas
Post Offioe Box 12248
capitol station
Austin, Texas 78711

"

Dear Judge Heoht:

5. Texas Rule of Appellate Procedure 51 (a) (1) refers to "supreme
judicial distriot. II Perhaps this should ,be ohanqed to "cqurt of
appeals districtll or simply "distriot". in keépinq. with. thé,
proposêd amendments to rules 12, 74, and the appendix.for crimin.al
cases.

I appreciate the
amendments and hope
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TRAP 72. Motions to Dismiss for Want of Jurisdiction

made afterwards they may be entertained by the court upon such

terms as the court may deem just and proper.

(COMMENT TO 1990 CHANGE: Textual corrective change only.)

i

~oJr
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JUSTICES
NORMAN L. UTTR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

(!nu nf J\pp£a:ls

mltirU2ut ~ime ~iùci ~i5trid

CLERK

BETH A. GRAY
CHIEF JUSTICE

PAUL W. NYE

DEPUTY CLERK

CATHY WilBORN
TENTH f"LOOR

NUECES COUN1' .COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512-666-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O.BOx 12248
Austin, TX 787ll
Dear Justice Hecht:

We have reviewed the proposed amendin~I)ts
Rules and respectfully submit the following
Court' s consideration:

Tt.AP
Rule 72.



ct fG
(1 A-ry

~TRAP 74. Requisites of Briefs
Briefs S~ll be brief . Briefs shall be filed with the Clerk

of the Court of Appeals. "They shall be addressed to "The Court

of Appeals" of the correct ~ýJtJtørlø /;¡ýJø.j.øj.~7- rø (d) istrict. In
civil cases the parties shall be designated as "Appellant" and

"Appellee", and in criminal cases as "Appellant" and "state".

(a) Names of All Parties (to the Trial Court's Final

Judqment J . A complete list of the names (and addresses) of all

parties (to the trial court's final iudgment and their counsel in

the trial court, if any) shall be listed at the beginning of the

appellant's brief, so the members of the court may at once

determine whether they are disqualified to serve or should recuse

themselves from participating in the decision of the case (and .so

arties:the clerk of the court of a

to the trial court's if an of

the 'ud ment and all orders of the

(b) Table of Contents and Index (No

change. )

(c) Preliminary statement. (NO change.)

(d) Points o.f Error. (No change.)

(e) Brief of Appellee. (No change.)

(f) Argument. (No change.)

(g) Prayer for Relief. (NO change.)

(h) Length of Briefs. Except as specified by local rule of

the court of appeals, appellate briefs .in civil cases shall not
exceed 50 pages,. exclusive of pages containing the (list of names

and addresses of parties, ) table of contents, index of

c: /dw4/scac/redline2 .doc 00533



authorities, points of error, and any addendum containing stat-

utes, rules , regulations, etc. The court may, upon motion,

permi t a longer brief. A" court of appeals may direct that a

party file a brief, or another brief, in a particular case. If

any brief is unnecessarily lengthy or not prepared in conformity

with these rules, the court may require same to be redrawn.

(i) Number of Copies. (No change.)

(j) Briefs Typewritten or Printed. (No change.)

(k) Appellant's Filing Date. (No change.)

(I) Failure of Appellant to File Brief. (No change.)

(m) Appellee's Filing Dates. (No change.)

(n) Modifications of Filing Time. (No change.)

(0) Amendment or Supplementation. (No. change.)

(p) Briefing Rules to be Construed Liberally. (No change.)

((q) Service of Briefs. All briefs filed in

court shall at the same time be served

trial court's final judgment.)

(COMMENT TO 1990 CHANGE: This amendment, toqether with o.thEir

similar amendments conforming other appellate rules. .requires the

parties to any appeal to serve copies of all papers filed with

the clerk of the ar,pellate court (except

and the transcript), and the clerk of the appellate court to mail

notice and copies of all appellate court orders and opinions on

all parties to the trial court's iudqment. )

c: /dw4/scac/redline2 .doc
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HIEF JUSTICE

PAUL W. NYE aInu of J\pp2ttIs
Wi¡irh1!nta ~ini 3Juèdal ~hdrid

CLERK

BETH A. GRAY

iJSTICES

NORMAN L. UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

DEPUTY CLERK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI TE:XAS 78401

512.888.0"'16

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

~le have reviewed the proposed amendments to the Texas Court
Rules and respectfully submit the following comments for the
Court's consideration:

~Af Rule 74. This rule as well as other previOUS rules and "
comments suggests that the clerk of the court
of appeals notify the parties to the trial
court's final judgment and their counsel, if
any, of the orde of the court. There are 2 )
problems wit ':i" equirement. First, the,
appellate c rts sh uld notify counsel onl'v,
not the pa y and t ir counsel. Second, all
parties to: the tri court's judgment may notbe involve On e appellate process. In
other words, if ten parties are named in the
judgment but only three are involved in the
appeal, then there is no need to send routine
notices to the other seven parties no longer
involved. In addition, this rule requires
that the brief contain a list of the names
and addresses of all parties .to the trial
court's final judgment and thei r counsel in
the trial court. Again, shouldn i t counsel on
appeal be th e impor tant f act or. For exampl e,
one party may have had attorney A for trial
counsel and now has retained attorney B. The
notice provisions throughout the appellate
rules will cause a great increase in expenseif the appellate courts are ~ired to __
notify all parties to the judgment .and their
trial counsel and thei r appellate --unsel.
For example, a will contest involving several
hei rs .
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TH SUPREME COURT OF TEXAS

Justie Nathan L. Hecht Court Rules Liaison

MEMORANDUM

TO: luther H. Soules, Chairman
Supreme Court Rules Advisory Committee

January 15, 1990

RE: Rules 74(h) , 131 (i), Texas Rules of Appellate Procedure
length of Briefs (1 page)

To meet the 50-page limit on briefs without sparing the appellate court the full benefit
of their views, counsel occasionally reduce the page margins and type size rather

dramatically. Some members of the Court have raised the issue of whether the rules
should specify printing standards for briefs to eliminate this practice. I woulct. preferta
await that ironic crisis when counsel's determination to add a few very important words
wil yield a brief with type too small to be read.

My own view is that the problem, when it occurs, can be dealt with under Rules 1310),
and the corresponding provision of Rule 74(h), irrespective of the actual number of
pages in the brief. The issue raised is but a smaller part of a larger problem which
takes myriad forms: placement of materials in appendices, reference to other parties'
briefs, etc. The point is, good counsel wil not burden a court with more than it can
or wil consider in a given case. Page limits and other such standards are only rules

of thumb. I do not see much to be gained by being more specific. However, the

Court has asked for the Committee's counseL.
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CRAIG T. ENOCH
CHIEF JUSTCE
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1Jiftn 3istrirt af CIexttsnt !JaHns

DALLAS COUNTY COURTHOUSE
DALLAS. TEXAS 75202-4658

December 7, 1989 -rcp 5
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Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

Dear Nathan:

C. Parties to be served

(214) 653-6920

7fA P tf
--l'fJ '-1

-nAPSa ..
rtA p 1.30

rtAP 5~p~O
-tA. e.CJ
f1ÆP l.()~...A-"" 7i...

The proposed rules contain provisions throughout stating, in
substance, that anything part of the record on an appeal (except
for the transcript and the statement of facts) is to be served on
all "parties to the trial court. s judgment. it See comment to Tex.
R. App. P. 40. This change applies to our own notices, orders,
opinion~, and judgments. See Tex. R. App. P. 91.

The clerks' office will have to be informed. The clerks
will also have to make sure that every party to the
judgment is on the Court's mailinq list for every case.

The change is probably to prevent the disaster that occurred
in Hexcel Corp. v. Conap, Inc., 738 S.W.2d 359 (Tex. App.--Fort
worth 1987, writ denied). Hexcel involved multiple parties, with
claims for contribution. The appellant served a copy of its bond
upon the party against whom it directly asserted a claim, but not
upon all parties to the judgment. As a result, the appellant' s
direct adversary was unable to timely perfect an appeal against the
third party from whom the adversary sought contribution, if the
appellant should ultimately prevail. Because the appellant. s
failure to serve all parties prejudiced its adversary's rights
against the third party, the appeal was dismissed.
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will achieve their full purpose only if the cleFks do attempt to
establish who the parties to the judgment 

are as soon as possible.Because the clerks can't do so without examining the inside of the
transcript, the task of sending out our initial notice letters will
be considerably more difficult.

Also, the clerks will have to brace themselves for phone calls
from anxious attorneys. Attorneys whose clients have no directinterest in an appeal are prone to panic when they hear from the
Court; they conclude that we must know something 

about the appealthat they don It. The clerks i office has even been asked in the
past to review an appellant's brief and assure an attorney that he
need not respond to it on behalf of his client. We inform the
attorney, of course, that that kind of determination is beyond the
clerks i capacity, but the proposed change means that we will be
giving that answer out far more frequently.

Regards,

.. ~;7-.'--
Craig T. Enoc
Chief Justice. .
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Dear Judge Hecht:

POST OFFice: BOX 98 a. O/J-l

T:~.~:~N~.~~7::.:~:.e:o lJ .vP

. . - ~ ./ =O",T'_JiJ (Y _ e: lS'l147ll-'ll78
Nove1lør 2~9 () ;r~, 1 ?O'Y'yj
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Justice JVfJ 51
,¡ . ..l~ ..~7:.~ .cCI)

V tV\ ~~ci)
V 0'5 ~?-i6)i~

The Honorable NathanL. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol station
Austin, Texas 78711

7. In amending Texas Rules of Appellate Procedure 74 (a) and i
131 (a), the court may wish to consider United .$tat~s.. SupreineCourtJ
Rule 2 8 . 1, which requires a corporation..to naiie\ iallipël:tel1t i
companies, subsiqiaries (except wholly .owned SUPsidia.ries )tian..d.1affiliates. . ... ..... . .. \

I appreciate the opportunity to comment on the
amendments and hope that my comments are heipful.

Respectfuiiy,

ChlJl ...., .. .. ar es A. Spa.i.n1
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SMEAD, ANDERSON. WIL.COX & DUNN
ATTORNEYS AT LAW

425 NORTH F'REOONl... SUITE iea

P. O. sox 33.3
TELEPHONE (21.1 757'2S6.

F'ACSIMlLl (21.1 757-4612

LONGVIEW. TEXAS 75606-3343
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lice ANOCRSCN
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I(YLE I(UTCH

PCTCR i.. li"cweR

Justice Nathan L. Recht
Supre~e Court of Texas
Rules Advisory Committee
P.O. Box 12248
Austin, Texas 78711 fiØ

1
November JO, 1989

R~~ Tex. R. App. P. 74(k)

To The Committee:

In r~spons e to the Court l s invitation in the Novembe% ,1989 iSsue of
t he Texas Bar Journal, t he follow i n g su g g est i on reg a r din g the R u 1 e s 0 f
Appellate Procedure is made. Rule 74(k) of the Texas Rules of
Appellate Procedure concerns the deadline for filing Appellant i s Brief
i n t he C ou r t 0 f Appeal s . I t s t at e s : .. A P P e 11 ant s hall f i 1 e hi s b r i e f

within 30 days after the filing of the transcript and statem.nt of
facts, if any. . . ." .
This rule is slightly ambiguous where the transcript and facts are not
filed on the same day. The rule could be clarified .as rephras:lng that
portion of the Rul~ as follows: ppellant shall file his brief within
30 days after both the tr.anscrip and statement of facts, if any, have
been filed. . . ."

BY: A~L1-----------------~--
Peter L. Brewer
F~~mer Briefing Attorney,
Texas Supreme Court
1 98 7 - 8 8t e r m

Sincerely,

SMEAD, ANDE RSON, WILCOX AND DUNN

dl
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. ~~í9
~ November

r ~MP14c02 r".V/ W
29, 19a9

Justice Nathan L. Hecht
P. o. Box 12248
Austin, TX 78711

Dear Justice Becht:

This letter is in J:esponse to the invitation to comment on
the proposed amendments to the Texas Rules of Civil and Appellate
Procedure. 'Jh1. letter will be confined to expreSSing concerns as
to two major changes in the Rules of Appellate ProceduJ:e as viewed
by the office of Clerk of the Second Court of Appeals.

Appellate Rule 74(a) as imended will require briefs to 11st
all parties to the trial court i s final judgment and their counsel
so that the Clerk of the court of appeals may send those parties
copies of all orders, opinions and jucJgments of the court of
ClJilJCGl10. ~wl.'1 oimilcu:ly ito,!~,a.... .1\0 ~ppcii:&1io oloJ:1c 1:0 ..J'd
copies of the opinion and judgment to all parti.s to the tr ial
court i s judgment. This proposed rul. does 1i aid the le9al
system to "reclue. the cost and delay of litigation, II nor does it
Wincrease both the efficiency and the fairness of the justice
system, II professed goals of the rules committee as stated on
p.1147 -Of the November Texas b. J~urnal.

Court clerks alreaøy face a heavy load of paperwork. Now

~ri:;i~;;~en:: ;~~r ~~Ch~~:~i:~: ~~~~:s~: r:ggiie:usif il:Pt~.::~
sending copies of every order an appellate court issues to people
~ho ate not parties to the appeal. J\êldi tionally, those persona
who chose not to appeal might have to pay legal fees to thei l'
trial attorneys who wiii teceive those or:êlers, opinions and
judgments, and pass them along to their: clients at a. suitable
billing tate. The office of Cler:k. of this. court strongly opposes
such a wasteful, time-consuming change in the Rules of Appellate
Proceclure.

__ _n
. Thank' .you for giving us the opportunity to COmment on the
proposed RUles changes.

Sincerely,.._tl~ ýJ~
~vonne Palmer .
Chief Clerk
2ncJ Court of Appeals
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TRA 90. Opinions, Publication and Citation
(a) Decision and Opinion. The court of appeals

down a written opinion which shall be as brief as practicable but

which shall address every issue raised and necessary to final

disposition of the appeal. Where the issues are Clearly settled,

the court shall write a brief memorandum opinion. /W~i~~ /Ø~Ø~¡~

~øt/~ø/p~~¡iø~'~J

(b) Signing of Opinions. A majority of the justices
participating in the decision of the case shall determine whether

the opinion shall be signed by a justice or issued per curiam.

The names of the justices participating in the decision shall be

noted on all written opinions or orders handed down by a panel.

1'1 l£ Determination to Publish. A inajority of the

justices participating in the decision of a case shall determine,

prior to the time it is issued, whether an opinion ineet$ the

criteria for publishing, and if it does not meet the criteria for

publication, the opinion shall be distributed only to theipersons

specified in Rule 91, but a copy may be furnished to anyiinter'"
ested person. On each opinion a notation shall be made to

"publish" or "do not publish." (AnY partv may move tqe appellate 

court to reconsider the determination whether. .to ....J)ublish ..an
opinion. Theiustices participatinq in the decision ofa case

may reconsider their determination whether to publish ano~inion
after it has issued. However. the appellate court shall not

order any unpublished ot)inion to be DUblished after the Supreme

Court or Court of Criminal Appeals has acted on any party's

application for writ of error, discretionary review. or any other
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relief. The Su?reme Court or the Court of Criminal Appeals may

on reouest of any party or non-party to a court of appeals

decision order a court of appeals opinion published at any time.)

ity r (d)) Standards for Publication. An opinion by a court
of appeals shall be published only if, in the judgment of a

majority of the justices participating in the decision, it is one

that (1) establishes a new rule of law, alters or modifies an

existing rule, or applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal

issue of continuing public interest; (3) criticizes existing law;

or (4) resolves an apparent conflict of authority.

iøy ((e) 1 Concurring and Dissenting. Opinions. Any justice
may file an opinion concurring in or dissenting from the decision

of the court of appeals. A concurring or dissenting opinion may

be published if, in the judgment of its author, it meets one of

the criteria established in paragraph (c), but in such event the

majority opinion shall be published as well.

(f) (No change.)

(g) Action of Court En Banc. The court en

or overrule a panel's decision wi th regard to the signing or

publication of the panel's opinion or opinions in a particular

case. A majority of justices shall determine whether written

opinions handed down by the court en bane shall be signed by a

justice or issued per curiam, and whether they should be

published. (However. the appellate court shall not order any

unpublished opinion to be published after the Supreme Court or
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Court of Criminal Appeals has acted on any party's application

for writ of error, discretionary review, or any other relief.)

(h) Order of the Supreme Court. Upon the grant or refusal

of an application for writ of error, w~øi~øt /~ý /ø~itiw~iltøt~ø~~

øt /~ý /tøt~ø~~ I~Ø/tøýøtøi~~ø /ØttØtl an opinion previously unpub-
lished shall forthwith be released rby the clerk of the court of

appeals J for publication. I / it/i~ø/~~ptø~ø/tø~ti/øø/øt~ØtØI
rUpon the denial or dismissal of an application for writ of

error. an opinion previouslY unpublished shall forthwith be

released bY the clerk of the court of appeals for publication. if

the Supreme Court so orders).

(i) (No change.)

(COMMENT TO 1990 CHANGE: To nreclude publication of an

unpublished opinion by a court of appeals after court action in

the appeal bv the Supreme Court or the Court of Criminal Appeals:

to provide that anyone. whether or not a party. can seek an order

from the Supreme Court or Court of Criminal Ap'Peals to publish
any such opinion at anv time: to require the clerks of the courts

of appeals to releas.e for publication all court of ap'Peals

opinions followinq arant or refusal of writ of error bY the

Supreme Court of Texas and to make other textual chanaes.)
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llrSTATE BAR OFT.EXAS
464~,col /t-q-q

-:: R-s.::

FROM:

Texas Supreme Court

Committee on Admnistration of Justice

TO:

RE: Proposed Rule Changes

DATE : Decemb.er 18, 1989

The Committee on the Administration of Justice has reviewed

the Supreme Court Advisory Committee's proposed rule changes.

We believe that the vast majority of the proposals ~re sound and

should be approved. We have a .few suggestions to make, which

fall into these four categories: ( 1) alternate proposals for

rules 21a and 166, (2) criticism of proposed rules 271"275, (3)

recommendation that TR 90 remain unchanged, and (4) the

"highlighting of various inadvertent errors in the wording of

several of the rules.

3. Recommendation that TRP 90 remain unchanged.

The advisory committee's proposed TR 90 would
significantly alter present law concerning the publishing of

court of appeals opinions. we believe the present rule. is
working well and should not be changed.
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CHIEF JUSTICE
PAUL W. NYE

JUSTICES
NORMAN l. UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

QInu of J\pp£ms
m~imtnth, ~upent 3fiùi:a. J9istrid

CLERK

BETH A. GRA Y

OEPUTY CLERK

CATHY WilBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512.888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

We have reviewed the proposed amendments to the Texas Court
Rules and respectfully submit the fo.llowing comments for the
Court's consideration:

í.1!A- PRul e 90 (c) ) .

~AP
Rule 90 (h) .

This should be corrected to incl.ude a full
set of ( ). Does section (c) allow for a
request by a court of appeals to the SUpr.eme
Court or Court of Criminal Appeals to publish
a previously unpublished court of appeals
opinion? If not, the rule should do so.

This rule states th.at, if an application for
writ of error is granted or refused,
automatically, the previously unpublished
opinion of the Court of Appeals shall be
published. There may be times when the Court
initially grants, and then withdraws the
decision. Publishing should simply be
ordered by the COuit when necessary,
and not be an automatic occurrence.
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CRAIG T. ENOCa
CHIEF JUmCE

(tourt af .Appl'ttls

lfiftIr !listrict of ml'Xtts ttt 1tttlltts

DALLAS COUNTY COtJRTHOUSE
DALLAS. TEXAS 75202-4658

Honorable Nathan L. Hecht
Justìce
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

December 7, 1989 j1CP 5
~cP ~ql.
,f:CP cJ

-TlTfJ 5/
~ T~rlP qO

rtA-(' l:O

Dear Nathan:

(214) 653-6920

. ~AP l.
TfÆ-P 4l
~A(J .s4,
reAP I..
rtAP SI
TT P t.O
-tA P ff
-fp ;~

~,+p . ..1.
B. Publication of opinions. Theamended rules clarity

pUblication policy. We can publish an opinion upon motion,
provided that a higher court has not yet granted any relief to a
party appealing our decision. See Tex. R. App. P. 90(g). Once a
higher court has granted some relief, it has the exclusive
prerogative to determine whether our opinion should be PUblished.

Regards.

~........?~'-
Craig T~ Enoc
ChieO~ti~ . ....
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DALLA COUNTY
DISTRICT ATTORNEY
JOHN VANCE

November 21, 1989

.c0

9Ö (6) ~

Justice Nathan L. Hecht
P. O. Box 12248
Austin, Texas 78711

~~
RE: Comments on Proposed Amendments to Texas Court Rules-

Texas Rules of Appellate Procedure - TR 90

Dear Justice Hecht:

Pursuant to the invitation for public comment on the
proposed rule changes found in the November issue of Texas Bar
Journal, please consider the fOllowing:

ïB' iQ(c) and (g)
In my opinion both the present and proposed - rules

suffer from the same species of flaw. Under both rules it is
possible that a Court of Appeals opinion may be chanqed from
unpublished to published after the parties have decided not to file
a petition for discretionary review. While the proposed rules have
the "advantage" of at least making it clear that this can occur,
they also appear to b:toaden the categories of persons who may
request a post-decision change in the publication status of the
opinion.

This problem is not theoretical in nature, it has already
happened to me. In my case, the unpublished opinion of the Court
of Appeals was changed to a PUblished opinion by way of an order
signed 2 days before the expiration of the time to file a petition
for discretionary review. Due to delays in delivery of this order
tome, I became aware of the fact that this change was made
approximately 4 hours before the State's petition for discretionary

, In this acronym conscious age, I wonder if anyone but me
has noticed the unfortunate "trap" produced by the abbreviation
used in the Bar Journal article.
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review was due to be filed.

As the head of the appellate division of a major
metropoli tan District Attorney'S office my concerns about the
severi ty of this problem may be somewhat atypical. However, I
think that there may be other appellate litigators (and some on the
civil side as well) who may share my concerns.

These concerns arise from the fact that our office is in
many instances concerned with the rationale and holding. of a
particular opinion for reasons outside of the resolution of the
case(s) which the opinion may decide. Because of the large number
of cases which have identical or near identical issues in them,
this office must be concerned with the effect that the published
opinions may have on the jurisprudence of this state.

The state of Texas may "lose" a particular case based
upon certain holdings of the Court of Appeals which are ques-
tionable, unclear, or simply wrong. Yet, the attorney for the
state may feel that further appeal of a particular unpublished
opinion would be frui tless in light o.f other known reasons
supporting reversal of the conviction which are not stated in the
unpublished opinion. In such a situation the state's attorneys may
decide to simply stop beating the dead horse in question, and
proceed to a speedy retrial of the case. However,. such a
conclusion might not have been reached if the opinion had been
published and therefore of precedental value pursuant to TRAP
90 (i) . To allow the published/unpublished status of the opinionto be changed after the time for filing a petition for
discretionary review has SUbstantially elapsed or expired, allows
for an alteration of this portion of the decision-makinq equasion
to be changed after the time for doing anything about correcting
the erroneous opinion ha~ effectively passed.

In addition, it may be that in a rare situation, a
particular unpublished opinion of the Court of App.eals may "affirm"
the conviction but still contain a holdinq deemed unsatiSfactory
to the State. Again, this actually happened to me ina particular
case. Where the unsatisfactory opinion is unpublished, the State's
attorney may be content to take the win (never take points off the. .
board is the theory, originating in the.. NFL, behind such a
decision) and, as they say in East Texas, "go to the hOUse."
However, the state may wish to seek discretionary review of an
improperly decided point if it is contained in a Qub:Llsi,eg opinion,
particularly where the defendant has sought 2 petition for
discretionary review on another issue in the case.

Another related concern is based on my perception

2 But this is not the only instance where this may occur. I

once had the state's Attorney (in Austin) seek a petition in a case
I had won in the Court of Appeals wi thout consul tine¡ me, even
though the defendant had not filed a petition.
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court of appeals justices may take 'more care in crafting an opinion
(by including appropriate limiting language, etc.) where the
justice believes that he is not writing for publication.

I propose that if the Court desires that there be a
mechanism in the appellate rules to allow for the change of the
publication status of a court of appeals opinion (and.I concede
some such rule is desirable), that the RUles be structured to allow
either party to the case in question a full 30 days from the day
the appellate court orders such a change in status (from
unpublished to published) to file a petition for discretionary
review, writ of error, or other relief.

In addition, I believe it would be useful to specifically
require any party or non-party requesting a change in the
publication status of an opinion to serve copies of the request on
the opposing party (or both parties in the case of a non-party
request) and to specifically require at least 15 days for the
parties to respond to such requests before the appellate court to
which such a request is made may rule on the request. This will
allow the appellate court to rule on the request with a maximum
amount of input from the attorneys who have handled the case.

I have also enclosed a recently published article written
by Justice 0' Connor of the Houston Court of Appeals which suggésts
that a more thorough evaluation of the policies informing the
initial publication decision by the Court of Appeals is in order.
I realize that the rule changes in question were not designed to
deal specifically with such issues, but this topic should be put
forward for consideration by the Court.

,effr S~ Keck
l' Assistant District Attorney
Frank Crowley Criminal Courts Bldg.
Dallas County, Texas
(214) 653-3628

JBK/ sn
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JUSTICES

NORMAN L. UTTER

NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

QInu of J\pp£aIs
'iqimetd ~upine 3JiWcid ~i5lrid

CLERK

BETH A. GRAY

CHIEF JUSTICE

PAUL W. NYE

TENTH FLOOR

NUECESCOUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

DEPUTY CLERK

CATHY WilBORN

512-888-0416

pçl C¡O~
September 29, 1989

Justice Nathan L. Hecht
Supreme Court of Texas
P. O. Box 12248, Capitol Station
Austin, Texas 78711

Dear Justi ce Hecht:

On September 21, 1989, at the Annual meeting of the Council
of Justices of the Courts of Appeals the enClosed resolution was
adopted unanimously.

We earnestly request that you favorably consider this
Resolution at the time of the proposed changes to the Rules of
Civil Procedure.

KinSes personal regards,
I.

../ø*/I//
~ orman L. Uttet

NLO:mjd
Enclosure
cc: Hon. Bob Dickenson

Hon. Jimm Carroll
Hon. John T. Boyd
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BE IT RESOLVE THAT THE COUNCIL OF JUSTICES OF THE COURTS

OF APPEALS REQUESTS THE SUPREME COURT OF TEXAS TO REJECT THE

RECOMMNDATION OF THE RULS ADVISORY COMMITTE TO REQUIRE THE

AUTOMATIC PUBLICATION OF ALL OPINIONS WHEN AN APPLICATION FOR

WRIT OF ERRO.R IS GRATED.
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LIDD~LL. SAPP. ZIVLEV, HILL & LA800N
A PAFlTNE:FlSHIP INCLUelNG PFlOF"ESSIONAL COFlPORATIONS

237 PARK AVEHV£
NEW YORK. NEW YORK 10017

(aiai 455-$300
TEU:COPIERialaI888-7a81

ATTORNEYS

TEXAS COM M i:i:CE TOWER

HOUSTON. TEXAS 77002
17131 c!f5-I;!OQ

. TE:LE:X 7f5-;!616

TELECQPI E:R C71312;!3-3717

iaoo TEXAS CO"'''ERC~ TOWER

2200 FlOSS AVENUE
OAL~S. TEXAS 7!S201

lal41 aZO-4800
TELECOpi ER laI41220-48_.

November 29, 1989

301 CONGRESS AVENUE
SUITE 1400

AU$TIN, TE:XA$ 78701
Isla13aO-4111''''C'''''~''l

nVIA FEDERA EXPRESS

Justice
Supreme
15th at
Austin,

Nathan Hecht
Court of Texas
Colorado
Texas 78711

RE: Pr.oposed 1990 Change to Tex. R. App.P. 90 (publication
of court of appeals decisions)

Dear Judge Hecht:

I wouid suggest a couple of minor textual changes in proposed
Tex. R. App. P. 90. These changes would, I believe, better reflect
the Court's intent in amending the rule.

(c) Determination to Publish. . . .. Any party may move
the a!,!,e%la~e-eetl!!~ Cou:ttof A¡R~çLls to reconsider
the determination whether to publish an opinion.
The justices participating in the decision of a case
may reconsider their determination whether to
publish an opinion after it has issued. However,
the a!,!,el%a~e-el" çQyrt of ARP,~iS shall not order
any unpublished opinion to be published after the
Supreme Court or Court of Criminal Appeals has acted
on any party's application for writ of error,
discretionary review, or any other relief.

( g) Action of Court En Banc. . . . However, theappella~e-~ cøu~t of aRPe~iS shall not order
any unpublished opinion to be published after the
Supreme Court or Court of Appeals has acted on any
party's application for writ of error, discretionary
review, or any other relief.
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November 29, 1989
Page 2

The purpose for these suggested minor changes .1s to make it
perfectly clear that the phrase "the appellate court" really refers
to the Court of Appeals, and not both the Court of Appeals and the
Supreme Court.

In add.1 tion, I have a number of substant.1 ve concerns regard.1ng
the proposed rule change. I understand the Court's concern with
possible abuse of power by courts of appeals. I also assume that
the Supreme Court Advisory Commi ttee considered the proposed
changes in detail. I am curious ,however, whether the following
matters have been considered:

1. The new rule would apparently perm.1t the Texas
Supreme Court to order a court of appeals op.1nion
published even when no party has ever sought an
appl.1cation for writ of error or otherw.1se .1nvoked
the Texas Supreme Court's jurisd.1ct.1on. Is a
decision by the Texas Supreme court to order an
opinion published under these e.1reumstances
consistent with the general prohibit.1on on advisory
opinions? Is it practical or des.1rable for. the
Texas Supreme Court to make. a determination
regarding whether a court of appeals op.1n.1on should
be ordered pQbl.1shed without the benef.1t of brief.1ng
or argument by either. party to the ease? Is it
courteous or wise to reverse the. dec.1s.1on. of a. court
of appeals to order an opin.1on not. publ.1shed. without
formally consulting that court or giving 

that eO\.rt

an opportuni ty to rule on a. motion to order
publicat.1on?

2. As currently worded, the proposed rule change
perm.1ts a non-party to ask the Texas Supreme court
to order publication of an originallY \1npQbl.1shed
decision. Is there any reason for not perm.1 tting
the same option to a non-party on application to
the court of appeals, wh.1le that court-has authority
to amend its publication decision?
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November 29, 1989
Page 3

3. As currently worded, the rule is silent regarding
the authority of a court of appeals to order post-
hac pUblication of a "no writ" decision, months or
years after that decision is final. Should some
provision be made for this situation?

4. In addition to giving the Texas Supreme Court the
authority to determine whether to publish an opinion
in a case where jurisdiction is final in the court
of appeals ( e . g . , a t~mporary in junction
proceeding), the revised rule also appears to give
the Court the power to determine whether to order
publication of a criminal decision. Is this
intended?

5. For the limi ted classes of cases in which
jurisdiction is made final in the court of appeals,
certiorari review by the United states Supreme Court
may be available. The United States Supreme court
certiorari process is to some extent influenced by
the jurisprudential importance of a case which, in
turn, is somewhat influenced by whether or not a
decision is published. Would it not make sense to
curtail the power of a court of appeals to
retroactively order publication in situations in
which the United States Supreme Court has acted on
a petition for writ of Certiorari?

6. In light of the new provision in Tex. R. App. P.
90 (h) permitting the Texas Supreme. Court to. order
opinions published after denial or dismissal. of writ
applications, attorneys will inevitably speculate
about what sueh an order "really" meanS. I assume
that the Court anticipates using this authority only
in unusual circumstances. Accordingly, the Court
might decrease speculation by adding a sentence atthe end of Tex. R. App. P. 90(0), like the
following: "Such decision to order or not order

. publication is not intended and should not be
construed as expressing any opinion on the legal
meri ts of the lower court's decision."
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November 29, 1989
Page 4

Again, I expect that all of these matters have been fully
taken into consideration. If any clarification or explanation for
my comments is desired, however, I would be more than happy to
discuss them with any member of the Committee.

Sincerely,

j \m f'0J\~
James W. Paulsen

JWP/eaj

00557



JUSTCES
LARRY FULLER
JERRY WOODARD
WARD L. KOEHLER

lft'\'et!.ber Z2, 1989

CHIEF JUSTICE
MAX N. OSBORN

araur af ÂppenlB
iEi911t4 3Jubicial iUstrid

SOO CITY-COUNTY BUILDING
EL PASO. TEXAS

799 i - 2490

915 5462240

Justice ~at~an L. Recht
P. O. Pox 12248
Austin, Texas, 78711

Dear Justice Pecht:

I take this opportunity
the Texas Appellate Practice
the Texas P.ar Journal.

I 21 so favor the propnsed
opinions bv the Courts of
application for wri t of
Supreme Court di sagrees
intermeòiate court
difference to those
che.ii~e .

.
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..~AP '10

Dear Justice Hecht:

This letter is in response to the invitation to comment on
the proposed amenõments to the Texas Rules of Civil and Appellate
Procedure. This letter will be confined to expressing concerns as
to two major changes in the Rules of Appellate Procedui:e as vieweå
by the office of Clerk of the Second Coui:t of Appeals.

The second rule chanc;e we ai:e concerned about 1s found in
Rule 90. part of our concern arises from the conflict between
subsections (c) and (h). Subsection (c) in and of itself makes
perfect sense in forbidding the appellate court to publish an
opinion after- th. supreme Court has acted on the case. Subsection
(h), however, then requires the court. of appeals to automatically
publ ish all court of appeals i op1nions in which writ .is granted or
refused. Perhaps (c) should be amended to read:

However, the appellate court shall not order any unpublished
opinion to be publiShed ai-tei: the Supreme Coui:t or Court
of Criminal Appeals has acted on any party i s application for
writ of error, d1sci:etionary review, or any other relief,
except a8 p~ovide4 in (b).

If granting Or refUsing a writ makes all opinions
printworthy, perhaps the Standards fOt PUblication set out in (d)
should also be amended to add: 'Or: (5) if writ. of error: is
granted or refused. A problem then arises !.n that (h) do.s not
tell the appellate CQurt whether it must publish opinions in which
discretionary review is granted Ot refUsed, as the Court of
Criminal Appeals is not mentioned in (h), although it ls .in (c).

A .further problem arises to., the appeiiate c:letks in the
instances under (h) where writ is gtanted and the Supreme Court
later holds wi:it was improvidently gi:anted. Shouldt.he court of
appeals the.n attempt to withdraw from publicatlon its utlPub11sheà
opinion that was published only because writ had been gJ:ianted? It.
would be helpful to appellate court clei:ks. if the rules addressèd
this question.

These comments on Rule 90 ai:e based on the assumption that
(h) 1s only addressing cases in which the court.. of appeals'
opinion1s marked "do not pUblish" undei: Rule 90 (e) . If, hOWeVét,
we have misread (h) and it is intended that the court of appeals
withhold publication on all opinion. untll the Supreme Court has
acted, we do oppose such a construction of (h). ThÌ'const.ructì.on
of (h) would seriouslY delaypub11cation of opinions by Courts of
appeals. As a practtcalresult, attorneys could not us.ea court
of appeals - opinion for .legal research or authority unless they
were fortunate enough to have Westlaw or Lexii. Legal research is
extremely difficult with only slip opinions.

If these constructions of (h) are not. What the Rule$
Committee intended, please clarify rule 90 (h) so that your intent
is clear and there is no 1nl:etnal conflict with 90 (c).-- Sincerely,tJ~ ýJ~

~vonne PalmetChief Clerk 00559
2nd Court of Appeals



TRA 91. Copy of Opinion and Judgment to :¡:'t:'fØtýi;.1;.1 11-141

(Interested Parties. and Other Courts)

On the date an opinion of an appellate court is handed down,

j."f 1;."(ø.1-1- I'P;. 1"f"(;. 1r#:i)"f1Iøf- the clerk of. the appellate court "f9S

rshall) mail or deliver to the clerk of the trial court, to the

trial jUdge who tried the case, and to Øf1;'/Ør/"f"(;.Iø."f"f9Stýi;.1;.If-Øt

"f"(;. Ip1-ø.f.ýi"ff.f-f-;. 19St 1"f"(;. I$";."f;. 1;'f1~ IØýi;. 19Sr 1"f"(;. 1;'''''Øtýi;.1;.1f-9St 1"f"(;.

~ .
~

~;.f-_ýi~;'f1"f;. (the state and each of the defendants ina criminal
case and to each of the Darties to the trial court's final
iudgment in a civil case) a copy of the opinion ~_1-j.ý_t_~ rhanded

down) by the appellate court and a copy of the jUdgment rendered

by ;.J4st"( rthe) appellate court as entered in the minutes~ (Deliv-

ery to a l;arty havina counsel indicated of record shall be made

to counsel.) The stØp1It_st_f.ý_~/'P11"f"(_ clerk of the trial court

shall Vi_IVi11"(j.ý. file~ rthe COpy of the oDinion) among the papers

of the cause in such court. When there is more than one attorney

9Sýi 1_;.st"( I;.j.~_ (for a party), the attorneys may designate in
advance the one to whom the copies of the opinion. and jUdgment

shall be mailed. In criminal cases, copies shall also be provid-

ed to the State Prosecuting Attorney, P.O. Box 12405, Austin,

Texas 78711 and to the Clerk of the Court of Criminal Appeals

;.ýi~1 ;.ýi11 ;'Pp-1-1-;.ýi"flt'Apt_;''Af1''f.ti.hl''f.ý.;.'Air .

(COMMENT ON 1990 CHANGE: This amendment. toaether with other

similar amendments conformina other apDellate rules. requires the

Darties to any aDPeal to serve cODies of all DaDers filed with

the clerk of the appellate court (except the statement of facts

c: Idw4/scac/redlined.doc 00560



STATE BAR OF TEXAS
404~,oOì

hj ;~)

lY"
/i-C)-qc~e.

TO:

FROM:

Texas Supreme Court

Commi ttee on Administration of Justice

RE: Proposed Rule Changes

December 1.8, 1989DATE :

4. Suqgested corrections of errors in spe1linc¡ and errors

of omission.

We also point out various errors in spelling and wording

which have appeared in the rules as forwarded. to the supreme

court and as published in the bar journal. These mistakes are

identified by line numer and rule on the typ.ewritten copy of

the proposed rules submitted to the court.

L. TRA 91, lines 12-14: "Delivery on a party. . . shall

be made on counsel" should read "Delivery to a party . shall

be made to counsel."
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CHIEF JUSTICE

PAUL W. NYE OInu of J\pp£ms
'Cairhentq ~eme 3Jiùial ~iøtridJUSTICES

NORMAN L. UTTER

NOAH ioENNEDY

ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

CLERK

BETH A. GRAY

DEPUTY CLERK

CATHY WILBORN

SI2-888.0"16

We have reviewed the proposed amendmentst.o the Texas Court
Rules and respectfully submit the following comment.sfor the
Court's consideration:

'1L.AP
RUle 91. Again this rule requires the clerk of the

court to notify parties that might not
be parties to the appeal. This rule, unlike
the prior rules, specifically allows for
service to be on counsel indicated of record
instead of the party. What counsel?
Previous rules require a listing of trial
counsel, but, again, appellate counsel is
what is important. There should be a
provision here, as well as a general
provision applying to all of the appellate
rules, that, if more than one attorney
represents a party and if the attorneys fail
to designa te in advance the one to whom
copies of all correspondence is to be sent,
then the appellate court may so designate.
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TRA 100. Motion and ~øøø~~ rFurtherl Motion for Rehearing

(a) Motion for Rehearing. (No change.)

(b) Reply. (No change.)

(c) Decision on Motion. (No change.)

(d) ~øøø~~ (Further) Motion for Rehearing. (NO change.)

(e) Amendments. (No change.)

(f) En Banc Reconsideration. A majority of the justices of

the court en banc may order an en banc reconsideration of any

decision of a panel within f.f.f.f:ø.ø.~ / ~Ø-1f. / Ø-f.f:øt / f.iføYi / ~ø.øf.f.1-ø~ /1-f.

f.f.f.ifø.ø. (the period of the court's 'Plenary jurisdiction( with or
without a motion for reconsideration en banco A majority of the
justices may call for an en banc review by (1) notifying the' ..
clerk in writing within said f.f.f.tøø~ /~Ø-1 period, or (2r-t~.-

tl written order issue" within .saidf.f.f.tØØ~/~Ø-1 period 1 either with

or without en banc conference. In such event, the panel decision

shall not become final, and the case shall be resubmitted to the

court for an en banc review and disposition.

(g) Extensions of Time. (No change.)

(COMMENT TO 1990 CHANGE: To provide that en banc review may be

conducted at any time within the oeriod of plenary jurisdiction

of a court of appeals. J

ft ~~.
~~ --. .

00563
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CLERK

BETH A. GRAY

CHIEF JUSTICE

PAU.i W. NYE

TENTH FLOOR

C:OUNTY C:OURTHOUSE

TEXAS 78401

DEPUTY CLERK

CATHY WllBORI'

512.888.o.l~

January 2, 1990

L. Hecht
, Supreme Court of Texas

P. O.Box 12248
Austin, TX 78711

Dear Justice Hecht:

We have reviewed the proposed amendments to the Texas Court
Rules and respectfully submit the fOllowing comments for the
Court's consiàeration:

-rÆP
Rule 100. Since the rule discusses the plenary power of

the appellate court, then "plenary power"
should be defined. In other words, if a
motion for rehearing is overruled by a court
of appeals and then later, on the 29th day
afterwards but prior to the filing of an
application for writ of error, a majority of
the justices order an en banc reconsideration
on their own motion, is that okay? What
about reconsideration by the panel itself?
There is no provision to allow for the
reconsideration by a panel itself during the
court's "plenary power."
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MEORAUM

To: Justice Nathan L. Hecht

From: Robert w. Coleman

Date: December 11, 1989

Re: Proposed Amendments to Texas Court Rules

I apologize for not being able to submit my comments prior to
November 30, but hope that these arrive in time for consideration.

(15) TRAP 1 00 : There is a textual. error in subparagraph f.
I believe the word "within" has been inadvertently omitted.

Y'Q:". ;;"' I\ ~ ~ ~.
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LAW OFFICES
OF

STANLEY G. SCHNEIDER
A PROFESIONAL CORPORATION

Eleven Greenway Pla. Suite J II i
HOustOn. Texas 7i046

. (713) 96(.5901

Stmley G. Sc;hneider
W. Troy Mc;Kinney

Thomas D. Moran November 16, 1989

Justice Nathan L. Hecht
P . O. 80 x 1 22 48
Austin, Texas 787ll

RE: Proposed 1990 Rule Changes.

Dea r Ju s t ic e He ch t :

After reviewing the proposed rule changes, I offer
following comments and suggestions:

4. Texas Rules of Appellate Procedure 100 (f):

The proposed change in the first full textual
sentence would produce a rule that said:

A majority of the justices of the court en
banc. may order an en banc recons ideration of

~~~r~;~i;f~~a;: j~r~~~~~tl~~ :h~ :e~iod of the

Either the striken word "within" or some other
similar word should remain between IIEanal" and
" th e" .

Respectfully,. . ..0~ ..
II. TROY MCKINNlV

WTM/ agl
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14. Do not strike "within".

rfAP 100

15. For parallel structure and verb tense, (f) (2) should say
""issuing a written order within said period, . . ."

TRP 100. Motion and Se (Further! Motion for Rehearing
(a) Motion for Rehearig. (No change.)
(b) Reply. (No change.)
(c) Deòsion on Motion. (No change.)
(d) Se(Further! Motion for Rehearing. (No change.)

(e) Amendments. (No change.)
(f) En Banc Reconsideration. A majority of the justices of the

court en banc may order an en banc reconsideration of any dec-
sion of a panei~fjt".. da)'s aftc.f' JI1,k d.c':3ion îi Ì33t.cd

(the period of the courts plenary juriictionl with or without
a motion for reconsideration en banco A majority of the justices
may call for an en banc reew by (1 notifg the clerk in writing
within said Eft".. day peod, or (2) "'" rnt'è order Î&thin
said fitiCl. dA) peod, eithe with or wi out en banc confrence.
In such event, the panel decision shall ot become final, and the
case shall be resubmitted to the Court r an en bane: review and
disposition~

(g) Extensions of TIme. (No ch

0J

~

i ~S(.; I)~ Cl

Sincerely,tlL~
Carol Baker
1224 Randy Drive
Irving, TX 75060
SB 101565580
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TfAP t:(h)
,

2. Appellate Rule 90(h) conflicts with (c) and makes no sense.
If (h) means that a court of appeals must automatically
publish all opinions in which writ was filed, I oppose such a
change. The number of 'pulished opinions would increase
greatly. The quality of law published would not be increased,
but the time lawyers must spend wading through useless
appellate opinions will certainly incre.ase -- further slowing
legal research and raising legal fees. Law libraries will be
hard pressed to find rOOm for all the new reporters.

If, on the other hand, (h) means courts of appeals
should withhold from publication all their opinions
until time for Supreme Court action has passed, I oppose
the change. This would seriousiy delay publication of
court of appeals opinions. Not everyone has slip
opinions and access to Westlaw and Lexis. If I am
incorrect in these interpretations of (h), please re-
wri te the section and cl arify the committee' s intent.

These may not be the type of comments the committee sought,
but I felt they needed to be made. Thank you for your time and
attention.

Sincerely,tcv~
Carol Baker
1224 Randy Drive
Irving,. TX 75060
SB #01565580
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R WRIT OF ERROR

SUPREME COURT)

TRAP 130. Filing of Application in Court of Appeals

(No change.)

(b) (Number of Copies :) Time and Place of Filing. (TweiVe

copies of) 7'ilhe application shall be filed with the Clerk of

the Court of Appeals within thirty days after the ØÝØtruling øi

t'(Ø/ l-~l¡t (on all) timely rfiled 1 motionil f.or rehearing/f.'li-øø./'(ý

~ýit /'Ý~ttt. (An application filed prior to the filing of a motion
for rehearinq by a party shall not preclude a party , including
the party filing the application, from filinq a motion for

rehearing, or the court of appeals from rulinq on such motion.

An aP?lication filed prior to the last ruling on alltimelv filed

motions for rehearinq shall be deemed to have. been filed on the

date of but subsequent to the last rulinq on any such motion) .

(c) Successive Application.s. (No change.)

(d) Extension of Time. (No change.)

(COMMENT TO 1990 CHANGE: To provide that the court of appeals

shall rule on all timely filed motions for rehearinq reqardless

of any prematurlY filed application for writ of error and to deem

that all premature applications f.or writ of error are filed on

the date of but sUbsequent to the lòst rulinq by the court of

appeals on the last timely filed motion for rehearing. J

c: /dw4/scac/redline2. doc 00569



TH SUPREME COURT OF TEXAS

Justice Nathan L Hecht Court Rules Liaison

MEMORANDUM

TO: Luther H. Soules, Chairman
Supreme Court Rules Advisory Committee

January 15, 1990

RE: Rule 130(c), Texas Rules of Appellate Procedure
Time for Filng Successive Applications for Writ of Error (1 page)

A question has arisen whether the deadline for filng successive applications for writ of
error should be determined by reference to the actual filng of the first application or
by reference to the event from which the deadline for the first application is measured,
the overruling of the last timely motion for rehearing filed by any part. It has been
suggested that the present rule is confusing. The following amendment is proposed:

~ (c) Successive Applications. If any part files an application
~hin the time specifed or as extnded by the Sup-lle Court ~ oth!l~

part who was entitled to file S\ an application but failed to do so OM 011 

have ton additional days from the date of filing nAy l)fCeeding application

~~"i~;~~!Zl~~lr~~lllllll!.~~~ll¡¡ ill:!Xlllt
The Court Committee's counsel regarding this matter.

~~~~
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CRAIG T. ENOCH
CHIEF JUSTICE

QInurf O'f Âlllltals

l1iftn iisfrirt O'f (!txas .afiaUas
DALLAS COUNTY COURTHOUSE

DALLAS. TEXAS 75202-4658

December 7. 1989 T7CP 5
~c. ,;qto
-rf!CP q.
-TA-tJ s/
T'CAP qO
TtA-P ~o

Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

Dear Nathan:

(214) 653-6920

. TtAP i.
-TÆ-P l- I
neAP .siJ-

-= TtAP /30
TtAP 5
Tf p tJO
-lAP q
-r/tP t,~..:ÆP 7 'i

C. Prematurelv filed applications for writ oferrar. The
Supreme Court has listened to us and has attempted to resolve the
problem stated in our Wadsworth opinions, beginning 

with Wadsworth
Business Center-Willowbrook Limited Partnership, 775S.W.2d...663
(Tex. App. --Dallas 1989, writ pending). Whether it has ... been
resolved, only time can tell. Tex.R. App. P. 130(b) 

now expressly
provides that a writ application "filed prior to .the fii.inqof.a
motion for rehearing by a party 

shall not preclude .i. ....tlleCOUrtof appeals from ruling on such motion." In .such ca$fa.s,...tbe
application is treated as a premature application, dElfamedfi.led o.n
the date of, but subsequent to, the filine¡ O.f theinC?tion..

I note that thewordine¡ of the amended.. rule onlycoti'te.inplate$
that the application be filed before 'the moti.on;iltdoesnot
literally address the situation in which amotion.i$ fi~~d,bUt
just not ruled upon, before the application i.!5filec..i(:a!T~auseof
the different deadlines--15 days. for amC?ti.()n,30iday~..+ora.n
application--the latter. situation. iSj fat. ..m();re.. .~ikely.)
Nonetheless, if we have jurisdiction.to issueian orci!T:t onia. mOt,i~n
that is filed after a writ application, wemust,b.aV'!Tjuri~dicti.t:J'
to issue an order, after a writ apPli.cation,ona..11()t,i()I1it,hal;wë;.£;
filed before the application. Additionaiiy /.t,llei c()mi~mtto .thl!
rule states that the amendment is "(tJo 

provide that the. court of
appeals shall rule on all timely filed .mot.ions.forire.b.earin.e¡
regardless of any prematurely filed application 

for writ. Of e:rrt:r
. . . " (emphasis added). Thus, the rule seems SUfficiently cle.ar,
but it may need caselaw exploundinq.

The clerks' office will have to be told that, from now
on, they file all tiMely motions for rehearing whether
or not an application for writ of error has already been
filed.

Regards,

~.
... ..;7----

Craig T.Enoc
Chief Justice
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Dear JUdge Hecht:

GRAVES. DOUGHERTY, HEARON & MOODY ~RI:U.HOO"AVI:Sll...~:I
2300 NCN 8 TOWEFl III:N p; VAUOl4AH. 11. PoPOST OFFice: sox 98 ib O'COUN

AUSTIN. TEXAS 78767 ¡ ~
TELEPHONE, 15121 480-5800 tp.

. ,A ./ TlLI:COl'Y HUMIICJI,
fiJ (Y V ISIZI4711...7.

Novembe~ 2~9 () Q~; -1 ?C'Y,,A

I ~-r .,.. 1tll (O-YV

Justice -rVfJ 51
/ . lr ~_
,/ 14/ cil)
VV' ik (/ l ccf

V' 5. (~tÓ)

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol station
Austin, Texas 78711

T(/lP f30

9. In light of the \ lngua-Jof footnote 5 to Judge Ray' s
concurring opinion in ~ tie court _y wish to add the
following language to the end of Texas Rule of Appellate Procedure
130(c): "in which to file it (with the Clerk of the Court of
Appeals). Donwerth v. Preston II ChrsLer-Dodge, Inc., 775 S.W.2d
634, 643 n.5 (Tex. 1989) (Ray,. J., concurrinq). Conversely, the
court may wish to allow successive' applications to be fi.led
directly with the clerk of the supreme court. In any event, it
would be unfortunate if under the current rule a successive
application was mistakenly filed in the supreme court and opposinq
counsel argued that no jurisdiction' existed to consider that
application. This is the sort of appellate trap the court has
sought to do away with.

The court may also wish to address the other appellate trap
hiqhliqhted in Donwerth: the. requirement that a motion for
rehearinq in the court of appeals be filed before a successive.
application for writ of error may be filed. Donwerth, 775 S.W.2.d
'at 643 n.6. Texas Rule of Appellate Procedure 130(c) appears to
be a savinqs clause that allows a party who oriqinally did not
intend to file an application for writ of error, to file an
application if the opposinq party files an application. This
savinqs clause is larqely nullified by the jurisdictional
requirement of filing a motion for rehearinq in the court of
appeals. The court may wish to consider either waivinq the
requirement of a motion for rehearinq in the court of appeals for
a successive application or specifically statinq in rule 130(c)
-that a motion for rehearinq is still required.

I appreciate the opportunity to comment on -th
amendments and hope that my comments are helPfui~ proposed rules

Re~l.Y'

Charles A.' Spain,
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GRAVES, DOUGHERTY, HEARON & MOODY
2300 lIeli B TOW!:R

_eN flVAUGHAN.DX.I'.(
or CO:Uf

POST OFFice; SOX 98 ~
AUSTIN. TE:XAS 78767 ¡ ~ .

TI:~E:~HOllE: 15121 480-5BOO rJt# ~

TELC:COP' HUM.Eft
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/' l" ~
,/ 14/ tZilJ
ÝiY\ L" C~
V,?? r~tÓ)

The Honorable Nathan L. Hecht,
The Supreme Cour of Texas
Post Office Box 12248
Cap! tol station
Austin, Texas 78711

Dear JUdge Hecht:

8. The proposed amendments to Texas Rules of Appellate ProcedUre
130 (b) and 132 fa) refer to the court of appeals ruling on all
timely filed motions for rehearing. I 

assume this language isintended to prevent the situation that occurred in Rose. Rose v.
Court o£ Appeals, 32 Tex. sup. ct. J .279 (Mar. 

9 , 1989). I amconcerned, however, that unless these rules specifically apply only
when the court of appeals finally overrules all timely filed
motions for rehearing, then the proposed 

amendments will. not solvethe prOblem. . '. .
Under the proposed amendments, what h~ppens-: iftheco~t of appeals i
rules on all timely filed motions for rehearing, granting .on. and
overruling the other? Proposed rule 133 fa) , 

if read. literally,
appears to require the clerk of the court o.f apPeals 

to forward therecord and any applications for writ of error tol:neclerk of the
supreme court. In addition, proposed rule 130(b) appearS to
require a party to file an application for . 

writ of ...erro.rtnirt,ydays after a rehearing is granted. Does this mean .that apar1;y no
longer has a right to another motion fOr rehearin9'.in the coUi:t of
appeals if the jUdgment is changed on. rehearing, and that. thissecond motion for rehearing is no longer a juriSdictionaiprerequisite for an application for writ of erroi:?

._-~~~:;;rm,;~y~l:e,,:ei'i:t~1l=:;fth~-~"'~~t;~iii-aiVh..r..
t appreciate the opportunity to comment on the proposed rules
imendments and hope that my comments are helpful.

Rheiil,lY, .

Carles A. Spain,
00 73



TRAP 131. Requisites of Applications
The application for writ of error shall be addressed to "The

Supreme Court of Texas," and shall state the name of the party or

parties applying for the writ. The parties shall be designated

as "Petitioner" and "Respondent." Applications for writs of

error shall be as brief as possible. The respondent should file

a brief in response. The application shall contain the follow-

ing:

(a) Names of All Parties. A complete list of the names

(and addresses 1 of all parties (to the trial court's final

iudgment and their counsel in the trial court. if any) shall be

listed on the first page of the application, so the. members of

the court may at once determine whether they are disqualified

serve or should recuse themselves from pai:ticipation in the
decision of the case (and so the clerk of court may 'Q~opei,ly

notify the parties to the trial court's final

counsel. if any. of the iudcnent and all orders o~ the supr~me

Court) .

(b)

(c)

(d)

(e)

(f)

(g)

(h)

( i)

(j)

(No change. )

(No change. )

(No change. )

(No change. )

(No change. )

(No change. )

(No change. )

(No change. )

(No change. )

c: /dw4/scac/redlined.doc 00574



(COMMENT TO 1990 CHANGE: This amendment, toqether with other

similar amendments conforminq other appellate rules. requires the

parties to any appeal to serve copies of all papers filed with

the clerk of the appellate court (exceot the statement of facts

and the transcript). and the clerk of the ap~ellate court to mail

notice and copies of all appellate court orders and opinions on

all parties to the trial court1s iudgment. )
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JUSTICES

NORMAN L UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

QInu of ¿\pp£als
m~ir.eut1r ~upine 3Jiùtial ~i5trid

CLERK

BETH A. GRAY

CHIEF JUSTICE
PAUL W. NYE

TENTH FLOOR

NUECES COUN1" COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

DEPUTY CLERK

CATHY WILBOR",

512.888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

We have reviewed the proposed amendments to the Texas Court
Rules and respectfully submit the following comments for the
Courtrs consideration:

71P
Rules 131
and l32. Again, this rule requires notification by the

clerk on all trial parties instead of
appellate parties (counsel). See previous
comments.
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1-rF?AP 131 )

2300 NCN B TOWER .eN '.VAUGHAN... iic.'" co_

GRAVES. DOUGHERTY HEARON & MOODY

Dear Judge Hecht:

POST OFFICI: BOX 9B n. OM

~:~c~:',~c~~7::':~:::Q lJ VJ

. . JiJ c. V m:';':;:~'.
November 2;#9 () ~~) 1 ?O~l?1

I ~r . l. )(l J (OJt9

Justice -rVfJ51
/ .. l~............ ~.

../ ~. ~ì( I )
V Al\ (,."1 (~
V v5~1-tJ)__

--~

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box i2248
Capìtol statìon
Austin, Texas 787.11."

. u_.._ I
7. In amending Texas Rules of Appellate Procedure 74 (a) and

~ i31(a), the court may wish to consider united states Supreme Court
Rule 28.1, which requires a corporation to name all parent
companies, subsidiaries (except wholly owned subsidiaries), and
affiliates.

I appreciate the opportunity to cOlnent on the prOposed rules
amendments and hope that my comments are helpfUl.

Respectfully,

l/ .Charles A.'
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TRAP 132. Filing and Docketing Application in Supreme Court

(a) Duty of Clerk of Court of Appeals. When an application

for writ of error to the Supreme Court is filed with the Clerk of

the Court of Appeals, he shall record the filing of the applica-

tion, and shall (, after the court of appeals has ruled on all

timelY filed motions for rehearinq, J promptly forward it to the

Clerk of the Supreme Court with the original record in the case

and the opinion o.f the court of appeals, the motions filed in the

case, and certified copies of the jUdgmènt and orders of the

court of appeals. The clerk need not forward any exhibits that

are not documentary in nature unless ordered to do so by the

Supreme Court.

(b) Expenses. (No change.)

(c) Duty of the Clerk of the Supreme Court. The Clerk of

the Supreme Court shall receive the application for writ of

error, shall file it and the accompanying record from the court

of appeals, and shall enter the filing upon the docket1 but he

shall not be required to receive the application and record from
the post office or express office unless the postage or eJ(pr~ss

charges shall have been paid. The clerk shall notify t'ØØ/øttrptr

tiØ1'f/øf./tørlrptrf (each party to the trial court's final ;udgment,

as listed on the first paqe of the applìcntion,) by letter of the

filing of the application in the Supreme Court. (Notification to

parties having counsel indicated of record shall be made to

counseL. )

(COMMENT TO 1990 CHANGE: This õmendment, toqether with other

similar amendments conforminq other appellate rules, requires the

c: /dw4/scac/redline2 .doc
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parties to any appeal to serve copies of all papers filed with

the clerk of the appellate court (except the statement of facts 

and the transcript) , and the clerk of the appellate court to mail

notice and copies of all appellate court orders and opinions on

all parties to the trial court's iudqment. )

00579
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JUSTICES
NORMAN l. UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

QInu of J\~a1s
'maimema ~!n2 IDubitial ~i5trid

CHIEF JUSTICE
PAUL W. NYE

TENTH FLOOR

NUECES COUNTY C.OURTHOUSE

CORPUS CHRISTI. TEXAS 78401

CLERK

BETH A. GRAY

DEP~T~tE~~lBORN i

512.888-0416

January 2, 1990

Hon. Nabhan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

vle have reviewed the proposed amendments to the Texas Court
Rules and respectfully submit the ~ollowin9 comments for the
Court i s consideration:

ïXAP
, Rules 131
and 132. Again, this rule requires notification by the

clerk on all trial parties instead of
appellate parties (counsel). See previous
comments.
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The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol Station
Austin, Texas 78711

GRAVES. DOUGHERTY. HEARON & MOODY ~"C:""DG.."vc:ii...~...,
Z300 NCNB TOWER

81£H II VAUGHAN. m. P.c.POST OFFICE: BOx 98 ~ OF COUNsa
AUSTIN. TEXAS 78767 ¡ ß
T!:~E~"ONE: 151Z1 4BO-51500 rJ~~

. TEL£COPY NUN.EII:

g- V (Sl~' "'.un.

Justice f 51
/ t;i ~

.'/ 14/ c)l I)
V l\1 C,. .. cc0
V i/7 ti-lJ) __Dear JUdge Hecht:

#~p
13~(~

8. The proposed amendments to Texas RUles of Appeilate Procedure
130 (b) and 132 (a) 

refer to the court of appeals ruling on alltimely filed motions for rehearing.. I assume this language is
intended to prevent the situation that occurred in Rose. Rose 

v..Court of Appeals, 32 Tex. Sup. ct..J. 279 (Mar.. 9, 1.989).. I am

Cc 0 nc e r ned. .' however, that. unless these... r..u.ies sp.e.c i'f. i . 

c.. al. I Y.ap.p. l. y onlywhen the court of appeals finally overrules all timely filed
motions for rehearing, then the proposed amendments wiii. not solvethe problem.. '.
Under the proposed amendment.s, what -ha~;)~~s i; the c~~rt o.f appeaisl
rules on all timely filed motions for rehearing, granting 

one and iOverruling the other? Proposed rule 

133 (a), if read literally,
appears to require the .clerk of 

the court of appeals. to forward therecord and any applications for writ of error tothe Clerk of the
supreme court. In addition, proposed rule 130 (b) iapPears to
require a party to file an application .for writ. of.e.rJ:oJ: tb,irty
days after a rehearing is granted. Does this 

mean that 
a paJ:ty nolonger has a right to another motion for rehearing in 

the court..ofappeals if the jUdgment is changed on. rehearing, and that this
second motion for rehearing is no longer a juriSdictional
prerequisite for an application for writ of error?

. !~i~r~r;tythr~e$:~fi:r¡::r~;;lrin~tieu:~:t~øURi"~ whe)è

I appreciate the opportunity to Comment on the proposed rules
amendments and hope that my comments are helpful.

ae7Jl.1Y' ..

Charles A" Spain, Jr..
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Applications for Writ of Error

Decisions. In cases of conflict ~øøøø / t~

(a) (2) of section 22.001 of. the Government

grant the application for writ of

ror, unless it is in agreement with the decision of the court

of appeals in the case in which the application is filed. In

that event said Supreme Court 'Will so state in its order, 'With

such explanatory remarks as may be deemed appropriate. If the

decision of the court of appeals is in conflict with an opinion

of the Supreme Court, is contrary to the Constitution, the

statutes. Or any rules promulgated by the Supreme Court, the

Supreme Court may, upon granting writ of error and without

hearing argument in the case, reverse, reform or mOdify the
judgment of the court of appeals, making, at the same time, su.ch

further orders as may be appropriate.

(c) (No change.)

(COMMENT TO 1990 CHANGE: Textual correct.ìve changeorUv. J

c: / dw4 / scac / allrules. doc 00582



mE SUPREME COURT OF TEXAS

Justúe Nathan L. Hecht Court Rules Liaison

MEMORANDUM

TO: Luther H. Soules, Chairman
Supreme Court Rules Advisory Committee

January 15, 1990

RE: Rule 133(b), Texas Rules of Appellate Procedure
Supreme Court Per Curiam Opinions (3 pages)

When the Supreme Court grants an application, it is not required by the Constitution
or statutes to hear oral argument. In certain cases, the Court does not hear oral
argument and issues its decisions in per curiam opinions. The Court also sometimes
issues a per curiam opinion with the denial of an application.

Although Rule 133(b), Texas Rules of Appellate Procedure, dòes not r~fer expressly to
per curiam opinions, it purports to state the applicable procedure in the Supreme Court,
as follows:

Conflict in decisions. In cases of conflict named in subsection
(a) (2) of section 22.001 of the Government Code, the Supreme Court wil .
grant the application for writ of error, unless it is in agreement with the
decision of the court of appeals in the case in which the application is
filed. In that event said Supreme Court wil so state in its order, with such
explanatory remarks as may be deemed appropriate. If the decision of
the court or appeals is in conflict with an opinion of the Supreme Court,
is contrary to the Constitution, the statutes or any rules promulgated by
the Supreme Court, the Supreme Court may, upon granting writ of error
and without hearing argument in the case, reverse, reform or modify the
judgment of the court of appeals, making, at the same time,such further
orders as may be appropriate.

In effect, the rule is advisory and informational only, and not binding upon the Court.
The Court has the power to issue per curiam opinions in cases in which the predicate
conflict required by the rule does not exist. Arguably, some might argue that it does
so already, although the Court has at least attempted to adhere to the policy stated in
the rule. It is less certain that the Court has the power to issue a per curiam opinion
when an application is denied.
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The Court is considering whether to expand the category of cases in which per curiam
opinions should issue to include, particularly, cases in which the issue is so clear,
simple and well-defined, and the briefs so thorough, that it is very unlikely that oral
argument could in any way influence the outcome of the case. The kind of language
the Court may consider is set out below.

The Court requests the counsel of the Committee regarding these matters.

PROPOSED AMENDMENTS

Rule 133. Orders on Applications for Writ of Error

(a) Notation on Denial of Application. In all cases where the judgment of
the court of appeals is correct and where the principles of law declared in the opinion
of the court are correctly determined, the Supreme Court wil refuse the application
with the doc~et notation uRefused.u In all cases where the Supreme Court is not
satisfied that the opinion of the court of appeals in all respects has correctly declared
the law, but is of the opinion that the application presents no error of law which

requires reversal or which is of such importance to the jurisprudence of the State as
to require correction, the court wil deny the application with the notation .Writ Denied.1I

In all cases where the Supreme Court is without jurisdiction of the case as presented
in the application, it wil dismiss the application with the docket notation IIDismissed for
Want of Jurisdiction.1I wt1~:::ltI,I:1:mg¡:R;Qmlll:::~n';¡llgIll:::Qt:::Irl::l-PJrll.~t1:¡ilUl~:I~Yll

!!~l.igI1Itl:l!~rl~:::::i~:I!!I:!n~1:::!~t1IJ;tlltilmtlQäitli

(b) Confliot in DeeisioA$.ln oooes of oonlliotnamed in subsection (0) (2) 
of 

Dection 22.001 of the GO'.~ernment Code, the Supremo Court wil grant the oppUcâtion

for writ of error, unlecD it is in agreement 'fJith tho deoision of the oourt. of. appeals Jfl
the eacein ':ihich the applicationio filed. In thata'/ont Gaid Supremo Court.....Uls.o stato
in its order, with suoh explanatory remarl(s .aD may 130 deomedopproprioto... If tho 

deoiDion of tho oourt of appealD iD inaonflict with an opinion of the Suprome. COlJrt,

is oontrary to the Conotitution, the statutes or any rules promulgated by the Suprem9
Court, the Supreme Court may, UpOrl granting writ of error and without hearing
argument in the caoo, reveroe, reform or modif)' the judgment of tho aourt of. appealo,
maldng, at the same time, such further orders as may be appropriate.

00 l'-lMoot Cases. If a cause or an appealable portion thereof Is
moot, theSÙpreme Court may,in its discretion and after notice to the parties, upon
granting writ of error and without hearing argument with reference thereto, dismiss such

l-1J3 Nt a)
(ß(/~

2
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cause or the appealable portion thereof without reference to the merits of the appeaL.

Rule 170. Order o.f Submission

Causes may be heard and submitted in such order as the Supreme Court may
deem to be in the best interest and convenience of the parties or their attorneys. WQ!

§HIilm!:::.H!!:::m~:::lmltmæl:¡:!mit::.YI1§:::119glS¡:!I!:¡:!M.!flII¡¡¡I!!m9m¡¡¡If!l::!rIE~m:::

~/h~fl~'
il# i?è;

~~

3
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GRAVES. DOUGHERTY HEARON & MOODY
2300 NCNB TOWER

.eN ", VAUGHAN, Jor co_

TCU:C:O"" NU'"
lSlZI ..'.-1.7.

November

The Honorable Nathan L. Hecht, Justice
The Supreme Court of Texas
Post Office Box 12248
capitol Station
Austin, Texas 78711

..

A' ~~-\\~
Dear Judge Hecht:
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. C§~
~Yic)u~c~J~ ~

TRAP 181. l- Judgments..~;~. C~d?

In all cases decided by the Supreme Court, its judgments or

decrees will be 'Ptrptirpiptirtø(l/ tti / rp'Pøti (announced through the clerk

of the) court; and the opinion of the court will be reduced to

writing in such cases as the court deems of sufficient importance

to be reported. Where the c.ourt, after the submission of a case,

is of the opinion that the court of appeals has entered a correct

judgment, and that the writ should not have been granted, the

court may set aside the order granting the writ, and dismiss or

tØ1ip~Ø (denyl the application as though the writ had never been

granted, without writing any opinion.

(COMMENT TO 1990 CHANGE: To conform Rule 181 to the Supreme

Court's current method of announcinq its orders.)

\, '\

00587
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~'L2~. \:1

'''''.~ iV:iJ
~ ?-

2300 NeN B TOWER
_eN .~ VAUGHAN.m. II

0' COU

GRAVES. DOUGHERTY, HEARON & MOODY

Dear Judge Hecht:

POST OFFice: sox 98 O. OIJ,l

T:~':::~'~::;:':'::::o I,) ~ /'

(y f1 rEL£COI' ..u..nll

November 2ì.9 () g1,.31~?' ~..~.-.

l1Pf..ri kli (o.)C.9

Justice íVfJ 51
/' lr. .~
./ 14/ tZ)L I)
VV' i\\ tl cd)

./ ~(?-lJ)J

The Honor.able Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
capitol Station
Austin, Texas 18111

-f~---11. To be c~rtsistent with other references to .the clerk,the.co'Urt..
~ ~ may wish to aUer tie proposed amendiiint ta 'lexas R¡1e o~ APp.¡il,."ii

Procedure 181 to II (announced through the Clei:lt of the Supreme
court) ceur't; II .

I appreciate the opportunity to comment on the proposed rules
amendments and hope that my comments are helpful.

Respectfully,I/Charles A.I Spain,
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equest of a party the court shall ord

they cannot hear the testimony of

es, and it may ma the order
not authorize of (1) a party who
the spouse of such person, or
of a party which is a natural

representa tive by its

shown by a party to be

cause. (This rule is

/
Exclusion of Witnesses

witnesses

rule does

person or r

officer or employee

rson designated as its

person whose presence is

to the presentation of his

discover roceedin s.)

(COMMENT TO 1990 C 208 Texas Rules of

/J ~
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LAW OmCE

OF .~

PAT MANEnd~~ Decemr 4, 1989

.. PAT MA
· PA MANE. JR
· GF ll

JAICE MANE
· VJ Y. YA
PmI MA
TOM JONE Dear Xr. Justice Doggett i
0l NIOO
AI M. HE 089i9n) After having reviewed the proposed changes to the Texas
mP WAL Rules of Civil Procedure and theTe~l. Riiles of CiY.il
RO G. BR Evidence, I wanted to point out the following less-thaii'"

· GAY HOWAR salutary provisions in the rules, as well as the oneM~~L exemplary provision, all of which are stated belowi

Justice Lloyd Doggett
The- Supreme £óurt of Texas
Supreme Cqurt Building
P.O. Bo~/12248, Capitol Station
Austin,/Texas 78711

_Æe: Proposed Revisions to Texas Rules

T.j. SA", Ci
Texas Rules of Civil Evidence:

614:

The rule should be more explicit in stating
that "the Rule" can be invoked in depositions,
for while it appears that such will be the
case under the proposed amendments to the
Rules of Civil Procedure regarding notices of
depositions ,this rule is iess-than-clear in
stating that to be its purprt. Thus, if it
is the intention of the Supreme Court to allow
for the exclusion of non-parties and non-
spouses, it should be clearly stated so. If
it was not the Supreme Court's intention to do
the same, it should be.

Very truly yours,

LAW o;Z5 or PAT MAOll.

By. ~L~' ~
P.C.

VW:naj

ce: Chief Justice Thomas R. Phillips
Justice Franklin S. Spears
Justice C.L. Ray
Justice Raul A. Gonzalez
Justice Oscar H. Mauzy
Justice Eugene A. Cook
Justice Jack Hightower

vrJustice Nathan L. Hecht
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'ANCEY WHITE
AN HIJSEMAN

- ANTHONY E. PLETCHER
SRY AN POWERS
JOHN O. MILLER il

MARGERY HIJSTON
MAR DEKOCH
PAIJL DuDSON

WHIT, HUS~MAN, I'LETcaER & POWERS A?ot P' 'V
A1iORNEYS AT LAW 1/t1 c; ~

2100 THE 60 BUILDING
CORPUS CHRITI, TEXAS 78473

(512) 883-3563 MAILING APDRE:
P.O_ BOX 2700

CORPS CHRITI. TEXAS 7843-

Nove'mber 14, 1989

Hon. Nathan Hecht
P. Q. Box 12248

Austin, Texas 78711

Re: Proposed Changes to the Rules of Civìl Procedure

Dear Justice Hecht:

Please note my opposition to the proposed change to TEX. R. Civ. P. 200. The
proposed change would simply create problems in taking depositions; the change would not
cure any problems which may now exist.

The amendment appears to deal obliquely with the question of which persons may
properly appear at a deposition. The amendment, however, provìdes no gudance on the
question, and the proposed amendement to TEX. R. Civ. EViD. 614 would expressly make
"the rule" inapplicable to depositions. Instead the proposed change to Rule 200 simply
creates another needless battleground for ìssues such as who constitutes "employees of
counsel," what constitutes reasonable notice of identity of other persons, and the nature of
the notice that is required. The question of sanctions for violations of this rule also should
be interesting.

This aspect of the rules is not broken. Please don't fix it.

~-&
Paul Dodson

PD:jd
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ERNEST REYNOLDS II

CANTEY a. HANGER
ATTORNEYS AT LAW

óZlOO F'IRST Rt:PUBLICeANK TOWER

ISOI CHERRY STREET
F'ORT WORTH, TE:XAS 7'5102

ISI7/1S77-óZISOO

November 21, 1989

Honorable Justice Nathan Hecht
P. O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

Regarding the proposed change for evidence 

rule 614,an4I have noted above, mythou.ght is that this proposal to clar~
the applicability of the rule probably is a good proposai'~ÎT(
the language probably should appear as a Commen t belo¡f.theirule,
not as a part of the rule. I would not presume to speak 

for th~
other members of the evidence committee, but 

I woulc:saythis;my best speculation is that the other memllerS(¡f the conuittee
would pr.obably have some interest in this approac.h, alsio..
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TRCE 703. Bases of opinion Testimony

The facts or data in the particular case upon which an

expert bases an ~t~ opinion or inference may be those perceived

by or ~Ø~Ø/r~ø~~/iø (reviewed by the ex?ert) ~t~ at or before tae/
hearing. If of a type reasonably relied upon by experts in the

particular field in forming opinions or inferences upon the

subject, the facts or data need not be admissible in evidence.

(COMMENT TO 1990 CHANGE: This amendment conforms this 
rule of

evidence to the rules of discovery in utilizinq the term "re-

viewed by the expert. 
II See also comment to Rule 166b.)

I

00593
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ERNEST REYNOI.OS II

CANTEY 8i HANGER
"'TTORNE:YS "'T ....W

2100 F'IRST REPUBLICBANK TOWER

801 CHERRY STREE..
F'ORT WORTH, TE:XAS 7elOa

817/877-2800

Honorable Justice Nathan Hecht
P. O. Box 12248
Austin, Texas 78711

JØ
J!

ATTORNEY'S OIREC' i:''"

~11-r 79 ."....

tI~~~5(giit
--\~.G-1,~

METRO LINE 429-:i81!l
Te:i.£X 75-8831

LJEc;., S17/877-aSQ

November 21, 1989

Dear Justice Hecht: /

Regarding the proposed change for evidence rule 703, I am
strongly of the opinion that it should not be made. Apparently,
somebody has -decided that this needs to be made in order to bring
language of evidence rule 703 into some semblance of conformi ty
with proposed changes to certain procedural rules dealing with
discovery. There is a difference of purpose and scope between
the discovery rules and the evidence rules. Things are often
discoverable, yet not admissible. Broadening, or narrowing, the
scope of discovery is' often done for purposes that have nothing
to do with the considerations made when determining what proper
evidentiary rules will be applied in a trial court with regard to
preferred evidence (whether testimonial or tangible).
Furthermore, in adopting the proposed change to evidence rule 703
there is the possibility of subsequent re-interpretation of the
rule in ways that I would wager were never intended: by doing
away with the language "made known to" the door is opened to an
argument about whether or not hypothetical questions may be used1
on the other hand, if the language "made known to" is retained,
it is clearly broad enough to include any information "reviewed
by the expert". I would strongly urge that. the proposed changes
to evidence rule 703 should not be adopted.
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SUBCOMMITTEE REPORT
RULES 1-14

TEXAS RULES OF CIVIL PROCEDURE

Rule 6: There were comments from some of the constables
who objected to not being able to serve process on Sunday.
Again, since this had 

not been dealt with previously by-
the committee as a whole, we reserve for future action.

Respectfully,~,!~~
Kenneth D.. Fuller
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?5 ~
0....1c:1E Oil

WALTER H. RANKIN. CONSTABLE
""IEC:INC:T NO. I. HAftl". C:OUNTY

HOUSTON. TEXAS

November 28. i 989

Rule 6. Suits comenced on Sunday

No ci vi 1 sui t sha 11 be connnced nor process issued or served onSunday$,... ,

COltENT: Although this rule is not on the agenda for a proposed amendment.

I would like to offer one suggestion. At your first opportunity I would

appreciated your consideration on a amendment to Rule 6 of the Texas Rules

of Court. Rule 6 presently prohibits 
service of civil citations on Sundays.

Our society has changed greatly to a progressive. mobile one. Law enforcement

operates on a 24 hour. 7 day a week schedule. The service of all civil process

on Sunday woul d be one more step toward expedi ti ng the ci vil process system.
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SUBCOMMITTEE REPORT
RULES 1-14

TEXAS RULES OF CIVIL PROCEDURE

Rule 13: Th isrul e, dealing with frivolous pleadings,
drew several very strong coments from judges and others.
However, this was of such a volatile nature that We feie
further consideration by this sub-comniitteeand the
committee as a whole when not under the present time
constraints would be advisable.

RespectfullY, .~l),~
Kenneth D. Fuller
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GUY JONES
DISTRICT JUDGE

. . 202ND JUDICIAL DISTRICT

BI-STATE JUSTICE BUilDING

Honorable Nathan Hecht
Associate Justice
Supreme Court of Texas
Supreme Court Building
P. O. Box 12248
Austin, Texas 7.8711

Dear Justice Hecht:

100 NORTH STATE LINE TEXARKANA. TEXAS 75501

T¡¿cP 13

I sincerely appreciate the privilege of appearing before the Supreme
Court to express my view regarding the revision of Rule 13. I applaud the
Court for conducting the hearings and trust that it will be helpful in your
rule revision process.

PHONE (:214) 798-3004

December 13, 1989

~cL

I, again, strongly urge the Court to amend Rule 13 so that the trial
judges of this state can have an effective tool to deal with frivolous cases
and slip-shod law practice. It is our d to do everything in our power
to restore in the legal profession higher andards so that it once again will
have the respect it deserves.

GJ I cfc

cc: Hon. Thomas R. Philips
Hon. Franklin S. Spears
Hon. C. L. Ray
Hon. Raul A. Gonzalez
Hon. Oscar H. Mauzy
Hon. Eugene A. Cook
Hon. Jack Hightower
Hon. Lloyd Doggett
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RULE 13 - PROPOSED SUBSTITUTION

The signatures of attorneys or parties constitute

by them that they have read the pleading, motion, or

other paper and that to the best of their knowledge,

information and belief, formed after reasonable inquiry,

the instrument is not groundless, brought in bad faith,

or for the purpose of harassment or delay. Attorneys

or parties who shall bring a 
fictitious suit, or file

a fictitious pleading, motion, or other paper, and/or

file any paper for experiment, or for harassment, or

who shall make any statement in pleadings or other

papers knowing same to be false, groundless, frivolous,

or file any instrument for the purpose of delay or

harassment, or who shall file any instrument without

having first made reasonable inquiry as to the accuracy

thereof, may be adjudged guilty of contempt. Any attorney

or party found, after hearing, to have violated this

Rule may be sanctioned as provided under Rule 215-2b,

and additionally, any other sanctions the Court may

wish to impose as may reasonably be necessary to do

equity to an offended party.

No sanctions under this Rule may be imposed

except upon hearing after notice, and any sanctions

i~posed shall be subject to Appellate Review.

A general denial or request for damages does

not offend this Rule.

. 00599



"TT~llNE:Y "NO CQUNSEl.a" AT' l.AW

,V. Hi:GH HARRELL

RES. (8061 795-1825
170S Me:TRO TOWe:R, 1220 SROADWAY AVe:NUe:

LUBBOCK. TEXAS 79401

Justice Nathan L. Hecht
Box 12248
Austin, Texas-787lI

November , 1989

1f cf \ 'J CÓ/?Dear Judge Hecht:

~...( '"

As per the request of the Texas
offer the following suggestions

I. Rescind ALL local rules and
the practicing attorney by

2 .

3 .

4 .

-rLl I~

5.

6.

7.



FULBRIGHT & ~AWO.RSKI
1301 MCKINNEY

HOUSTON, TEXAS 77010 HOUSTON
WASHINGTON. C.C.

AUSTIN
SAN ANTONIO

CALLAS
LONCON
ZUI'ICH

LBI'IGHT .JAWOI'SKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE' 713/651-5151
TELEX' 76-2829

TELECOPIER: 713/651-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

. At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule Changes..
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

9. Rule 20. The existing rule deals with the
minutes of the court, The concern expressed is that "a special
judge" is required to sign the minutes of proceedings that were
had before him. However, the current practice apparently is
that visiting judges never sign the minutes. The subcommittee
bel ieves that the concern expressed raises the more basic.
question of whether rule .20 is an anachronism. The
subcommittee therefore believes that, unless there is some
unknown reason why this rule should exist, repeal should be
considered. In the alternative, the subcommittee recommends
that the last sentence of the rule be deleted.
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RECOMMNDED NEW RULE
RELATIVE TO READING AN SIGNING MINUTES

Rule 20. Minutes Read and Signed

On the last day of the session, the minutes shall be read,
corrected and signed in open court by the judge. (Eaeh 3pe:cial
j 1:à~c !3ftall siEJa the: æiautct3 of m:icR prooceàiago ao vere had
by hiæ. J

~~
I
,

)
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( / i - -; .'- . ¿ "JtG~R~~~oiø~1¿r ~~L-:-..
Dallas. Texas 75244 \ .r-- .: - , ..V~.(214) 247-8974 \, ~ /--

December 30, 1 989 1.J f: ~~ZS
J~-S~d~c:~

"r. Luther H. Soules . ~ 4k~¡r~
~~~i~~a~~u:~~:s s~~~;~ory Committee :)4- r- $).. i lÔa.

san Antonio, Texas 78205-2230 . .. ~.L~;JJll.). f1.t~).

Pear Mr. s:::es:uggest.~d rule ChangeS~ ~ __.. ......

Enclosed are reco";ended changes and addi Uoni- \0 the r~
Rules of Civil Procedure. Additions .to existing. rules and. new
rules are designated by underlined text of the rul.e. portions
of existing rules which are deleted are enclosed in bracketsand lined through. Please submit these suggestions to.. yöur
committee for consideration.

1,

4543, od

Reading and Signing Minutes:

My recommendation relative to Rule 20, Texas Rules of\Civil
Procedure, is a pragmatic recommendation.

Rule 20, as it now exists, requires each judge who acts
. on behalf of a court to sign the minutes of that court at the
end of each session. As a visiting judge, I frequently serve
a large number o~ 'different courts in different areas of the
state. I have never been offered an opportunity to sign the
minutes of any court at any time in the three years I have beenserving às a visiting judge. .

The most direct method of remedying this logistic problem
to eliminate it. Therefore, I recommend requiring the judge
the court to sign for all who _have served the court. This
accomplished by deleting the last sentence of Rule 20 ~

is
of
is

A copy of my proposed change to Rules 20 is attached to
this letter.

o
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Rule 45. Definit' n and System

Pleadings. in

(a) (No

(b) (No ch nge. )

(c) (No ch nge. )

(d) be in writing, on paper

inches by 11

of

and

approximately 8 1/2

es, signed by the his attorney, and the

filed with the court.

co of
the party or his attorney filinq such copy is required t.o

maintain the siqned origi'nal for inspection bv the court or

party incident to the suit. should a alestion be raised as to

authentici ty .

tJJ 8-~~

biJ~ ~~.~
~ "

O-~.
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TRCP 45. Defiñ~tion and System

Pleadings in the district and county courts shall .

(a) (No change.)

(b) (No change.)

(c) (No change.)

~ ..

be in writin , on paper measuring. approximately 8 1/2~
inches ,1inches by 11~

(he si ned ori inal c- an verifica.t.ion
. , i d f ~f' t' d-i4Øb..r¿f'l dorigina an COPy 0 . any.l veri ica ion J . e i e

igned by the party or his attorney,
OV

co

(d)

and

said
the court.

authentici ty .

(COMMENT TO 1990 CHANGE: )

~
.

Nt~

c: /dw4/scac/redlined.doc



FULBRIGHT & .JAWORSKI
1301 MCKINNEY

HOUSTON,TEXAS 77010 HOUSTON
WASHINGTON.O.C.

AUSTIN
SAN ANTONIO

OALLAS
LONOON
ZURICH

FVLBAIGHT JAWORSKI &
REAVIS MCGRATH

NEW YOAK
LO$ ANGè:LE$

TELEPHONE:' 713nSSI-S151
TE:LEX' 715-2829

TELECOPIEA: 713/651-52046

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) thewr;itten
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck,/Pat
Beard, and Elaine Car on. The c ions reached at the
meetin were as fo 0 s

10. Rul The proposed suggestion
is that the exist n ulJ be e ed 0 require that thesiqned
original or a copy there e file with the clerk. The
proposal also suggests that when a copy is filed, the 

party
should be required to maintain the signed original in the.ev~nt
the authenticity of the writing is questioned. Thesuggested
change in Rule 57 would expressly permit the filing of a copy
of the original signed pleading.

Rule 74. The suggested change in this rule would
make the same amendment as in Rules 45 and 57. The
subcommi ttee does no t recommend any of these changes.
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6-W45~
(d) be in writing, on pSlp~r nie~sut'ir'J :: proxirrately 8 1/2

inChes by 11 inches. Sign~d by tha party or his
attorney,

'I and the sign-ed origin,al OJ: copy .:)f i aid (lX'iginal

be filed wi th the clerk.

* When a copy of the sigoed original . s tenèered for
filing, the party or his atto:cneyf- ling such copy is
requireQ to ffelintain the aignlid ;\::i. ina.l for inspection
by the court or any peirtyj.ricident 0 .th~ suit, šhould a
que5tion be raised as to 1ts.aL!i.b.enlçi.ty.

Rule 57

* A copy or the original 8i~neò plead 11g i& aecepteibi.~
for filing w.ilb the clerk orco\1rt.

* STAR "INDICATES ADDITlONAL Tl:XT
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Rule 47. Claims for Relief

An original pleading which sets forth a claim for relief,
whether an original petition, counterclaim cross-claim, or third
party claim, shall contain

(a) a short statement of the cause of action sufficient
to give fair notice of the claim involved,

(b) in all claims for unliquidated damages only the
statement that the damages sought are within Eeiieeeêll the
(æißiætiæ~ jurisdictional limits of the court, and

(c) a demand for judgment for all the other relief to
which the party deems himself entitled.

Relief in theal ternative or of several different types
may be demanded ¡ provided, further, that upon special exception
the court .shall equire the pleader to amend so as to specify
the maximum amoun t

~~
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FULBRIGHT & .JAWORSKI
1301 MCKINNEY

HOUSTON. TEXAS 77010 HOUSTON
W"SHINGTON. O. C,

"USTIN
S"N ANTONIO

OALLAS
LONDON
ZURICH

FULBRIGHT JAWORSKI &
REAVIS MCGRAtH

NEW YORK
LOS ANGELES

TELEPHONE' 713/651-5151
TELEX'76-2829

TELECOPIER: 713/651-5248

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommlttee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments ofatt.orneys forwarded to our '
subcommittee, and ( iii) additional proposals for rule changes.
The p~rsons participating in the meeting were David Beck, Pat
Beard, . and Elaine Carlson. The conclusions reached at the
meeting were as follows:

11. Rule 47. The suggested change would. have the
effect of requiring that a party allege that a. clai.m for
unliquidated damages "are within" the jurisdictional limits of
the court. The existing rule requ~r~s th~t ~ p~rtl alleg~ ~ha~
the damages sought "exceed" the "mi.ni.mum Juri.sdi.cti.onal li.mits
of the court. The subcommittee 

recommends this change.
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L\'5A-. oC t Vi~Jl ~

L '-j ..."'.J..~. V d

JUGE B. F. (BILL) COKER 4- .
3823 Calculus Drive lA ~' l

Tf:tP Lj7 Dec~::::~l:989 iJrfJ ~/i;?~
J~S-~d~c:~

llr. I,uther a. Soules ~ ~~7~~~~i~:;~~~~~~:;~~:;::::_::::ittee ~......I .~~~~

Dear llr. s:::es:uggested rule ChangeS~~~
Enclosed are reco";ended change$and .addHi9Mtp th" 'r~

Rules of Civil Procedure. Additions to existing rules and new
rules are designated by. underlined. text of. the rule. portions
of existing rules which are deleted are enclo;;ed in brackets
and lined through. Please submit these suggestions to_your
committee for consideration.

.-

My recommendations relate tochanges.in the rul.eS. relative
to:

1 . claims for damages;

2. reading and signing minutes;

3. assessment of costs
and other notices; and

4. requests and. fees for a

Each area of recommended chang.e

Claims for Damages:

My recommended changes which
for damages rela te to pleading
granting judgments on default.

are associated
jurisdictional

.~lI

Rule 47, Texas Rules of Civil Procedure, as it now
significantly increases the cost of litigation and
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valuable judicial resources. This rule makes it impossible
to plead a claim for unliquidated damages without being required
to-re-p-lead the same claim. The rule requires a statement tnat--
only advises the opposing party that the claim exceeds the
jurisdictional limits of the court. Further, the rule invites
the opposing party to except to the lack of a specific amount
claimed, and follows that with a mandate that the trial court
sustain the special exception and require the pleader to re-plead
with more specifics. On the other hand, if the pleader
anticipates the special exception and pleads a specific, a trial
would be required to sustain a special exception that claimedthe pleader £ailed to follow Rule 47. Basically, this creates
a "Catch 22" because a litigant seeking damages cannot plead
in such a way as to avoid the necessity of re-pleading.

As a housekeeping matter, I also recommend sub-part (b)
of Rule 47 be amended to require the assertion that the claim
is within the jurisdictional limits rather than above the. miniinum
limit. The rule, as now written, prevents affirmatively stating
a claim within the limits of a limited-jurisdiction court.

In addition to the above recommendations relative to Rule
47, I recommend repealing Rules 241 and 243 , enacting two new
rules (which will be referred to as Rules 47a and 242).

.
Rule 47a requires each damages claiinant to advise the

person from whom damages is sought the amount of damages which
will be requested from the court in the event no answer is filed
in response to the suit. Such a rule provides information from
which à defendant can assess maximum risk and make a business
decision relative to the desirability of..contesting the claim.

Rule 242 replaces the current Rules 241 and 243.

Rules 241 and 243 speak to a dichotomy the law has created
relative to liquidated and unliquidated claims. This dichotomy
serves very little, if any, purpose. In limited circumstances,
it permits the law to indulge in a presumption upon default .
However, in my view~ that p.resumption is not consistent withreality... "'~...- ..~

In suits involving unliquidated claims, we presume that
a defaulting party admits liability due to fault, but that same
defaul ting party does not admit ,the amount of damages cauSed
by the admitted fault.'

I believe my experiences would be similar to those of other
judges across the state. Letters I have received from defendants
frequently admit they had no money to pay damages, but they
deny they did anything wrong. Human nature is such that people
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cannot admit failure, but they can and do admit a debt. People
will admit a debt, even an unliquidated debt. Our presumption
i s wrong-~

It is also my belief that defaulting defendants do not
rely on the Court to conduct hearings for the presentment of
evidence of unliquidated debts.

with those basic beliefs, I recommend that the rules be
amended to provide trial courts with an option of hearing
evidence or granting jUdgment without hearing evidence in those
cases where the claimant has advised. the opposing party of the
amount to be sought on default.

These proposed new Rules 241 and 243 will permit trial
courts which have computer support to automatically process
default judgments if the Court is satisfied with the
reasonableness of the amounts claimed. The Court will also
have the option of requiring evidence if a claim appears to
be out of the ordinary..

By changing these rules to permit automated judgments,
valuable Court resources and time can be devoted to contestedissues.

A copy of my proposed changes to Rules 47, 47a,241, 242,
and 243 is attached to this letter.
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Rule 47a. Claims on Default

Each original pleading which seeks damages, with or without
a claim for attorney fees, shall contain a statement sufficient
to give fair notice to a defendant of the amount ,or amounts,
which will be requested if default jUdgment is granted against
that defendant.

~0/,
~~~
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FULBRIGHT & ~AWORSKI
1301 MCKINNEY

HOUSTON,TEXA.$ 71'010 HOUSTON
W.lSHINGTON, D.C.

.lUSTIN
S.lN "NTONIO

D.lLLAS
LONDON
ZURICH

FULBRIG..'t .JAWORSKI &
REAVIS MCGAA't..

NEW YORK
LOS .lNGELES

TELEPHONE' 7131 6SI-SISI
TELEX' 76-2829

TELECOPIER: 713/651-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule changes.
The peJ;sons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

12 . Rule 47 a . The suggested change would requi re
that each original pleading which seeks damages give "fair
notice" of the amount which will be requested in the event of a
default judgment.

The subcommittee does no t recommep.d such change.
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(214) 247-8974
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~ 4-~7a.7.

Mr. Luther H. SoulesChairman, Rules Advisory Committee d-~~ Bö llI

Dear

Enclosed are recom~ended changes and addi tions to the Te s
Rules of Civil Procedure. Additions to existing rules and new
rules are designated by underlined text of the rule. Portions
of existing rules which are deleted are enclosed in brackets
and lined through. Please submit these suggestions to. your
committee for consideration.

..

-----

My recommendations relate to changes in the rules. relative
to:

1 . claims for damages;

2. reading and signing minutes;

3. assessment of costs associated with service of process
and other notices; and

4. requests and fees for a jury trial.

Each area of recommended change is addressed separately.

Claims for Damages:

My recommended changes which are associated with claims
for damages relate to pleading _ jurisdictional amounts and
granting judgments on default.

Rule 47, Texas Rules of Civil Procedure, as it now exists,
significantly increases the cost of litigation and wastes
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valuable judicial resources. This rule makes it impossible
to plead a claim for unliquidated damages without being required

- to re-plead the same claim. The rule requires a statement-that-
only advises the opposing party that the claim exceeds the
jurisdictional limits of the court. Further, the rule invites
the opposing party to except to the lack of a specific amount
claimed, and follows that with a mandate that the trial court
sustain the special exception and require the pleader to re-plead
with more specifics.. On the other hand, if the pleader
anticipates the special exception and pleads a specific, a trial
would be required to sustain a special exception that claimed
the pleader failed to follow Rule 47. Basically, this creates
a "Catch 22" because a litigant seeking damages cannot plead
in such a way as to avoid the necessity of re-pleading.

As a housekeeping matter, I also recommend sub-part (b)
of Rule 47 be amended to require the assertion that the claim
is wi thin the jurisdictional limits rather than above the minimum
limit. The rule, as now written, prevents affirmatively stating
a claim within the limits of a limited-jurisdiction court.

In addition to the above recommendations relative to Rule
47, I recommend repealing Rules 241 and 243, enacting two new
rules (which will be referred to as Rules 47a and 242).

Rule 47a requires each damages claimant to advise th.e
person from whom damages is sought the amount of damages which.
will be requested from the court in the event no answer is filed
in response to the suit. Such a rule provides information frC)m
which á defendant can assess maximum risk and make a; business
decision relative to the desirability of.. contesting the claim.

Rule 242 replaces the current Rules 241 and 243.

Rules 241 and 243 speak to a dichotomy the law has created
.relative to liquidated and unliquidated claims. This dichotolÎY'
serves very little, if any, purpose. In limited circum Sl.
it permits the law to indulge in a presumption upon ult.
However, in my view, that presumption is not consistent with
reality~. .. ,- ~...: -

In suits involving unliquidated claims, we presume that
a defaulting party admits liability due to fault, but that same
defaul ting party does not admit .the amount of damages caused
by the admitted fault.

I believe my experiences would be similar to those of other
judges across the state. Letters I have received from defendants
frequently admit they had no money to pay damages, but they
deny they did anything wrong. Human nature is such that people

00616



cannot admit failure, but they can and do admit a debt. People
will admit a debt, even an unliquidated debt. Our presumption-
is - wro-ng~-

It is also my belief that defaulting defendants do not
rely on the. Court to conduct hearings for the presentment of
evidence of unliquidated debts.

Wi th those basic beliefs, I recommend that the rules be
amended to provide trial courts with an option of hearing
evidence or granting judgment without hearing evidence in those
cases where the claimant has advised the oppOsing party of the
amount to besought on default.

These proposed new Rules 241 and 243 will permit trial
courts which have computer support to automatically process
default judgments if the Court is satisfied with the
reasonableness of the amounts claimed. The Court will also
have the option of requiring evidence if a claim appears to
be out of the ordinary~'

By changing these rules to permit automated jUdgments,
valuable Court resources and time can be devoted to contested
issues.

A copy of my proposed changes to Rules 47, 47a, 241, 242,
and 243 is attached to this letter.
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Rule 57. Signing of Pleadings

Every pleading of a party represented by an attorney shall

be signed by at least one attorney of record in his indi vidual
name, with his State Bar of Texas identification number, address

and telephone number. A party not represented by an attorney
shall sign his pleadings, state his address and telephone number.

A co of the is acce table for filin
with the clerk or court.

~~
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FUL8RIGHT& JAWORSKI
1301 MCKINNEY

HOU$"tON,TEXA$ 77010 HOUSTON
WASHINGTON, D. C.

AUSTIN
SAN ANTONIO

DALLAS
LONDON
ZURICH

FUi.BRIGHT JAWORSKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE' 713/651-5151
TELEX' 76-2829

TELECOPIER: 713/651-5¡t4e

January 11, 1990

TO: SUPRE COURT ADVI SORY COMMITTEE

FROM: Subcommittee on Rules 15 to 1.65

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for ruie changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the
meetinq were as follows:

10. Rules 45 and 57 ,and 74. The proposed sU(J(Jestion
is that the existing rUle be amended to require that the 

signed
original or a copy thereof be filed with the clerk,. The
proposal also suggests that when a copy is filed, the party
should be required to maintain the signed original in the event
the authenticity of the writing is questioned. The suggested
change in Rule 57 would expressly permit the filing of a copy
of the original signed pleading.

Rule 74. The suggested change in this rule would
make the same amendment as in Rules 45 and 51. The
subcommi ttee does no t recommend any of these changes.
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RUJ.e 45

(d) be in writing, on p3p~r me~sui:inl :l: proxiirately 8 1/2
inches ~¥ 11 inches. Sign~d bY th3 party or. his
attorney,

." and the sign-ed original O~ COp? ::l£ ! aid or iginal

be filed with the clerk.

* When a copy of the s1gned original . Ð teneered for
filing, the party or his attorney £:lin9 such copy is
required to maintain the sisngd.,:.ii :tnal for inspection
by the court or any party i~cideot 0 the suit. should a
question be raiSed as to its a;,then leity.

~e S7~
* A copy of the original siç;ned pleac111g i:i aeceptabl~

for filing wilh the èlerk or court.

· STAR. -INOICAlrES ADDITlONAL Tl:XT
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DAVID ~i. DAVIS'
SnvE."l R. '",'ELCH

JA.\IES B.EwBA."lK. 11°'¡
JEff D. Grrot

-1 GLE"l ~'ii.KERSON.t I:

1680 ONE .\.\IERIC-\'i CENTR
.600 CONGRE .\\"EUE

(P.O. BOX 2283 Ai.STIN 78768)
Ai.STIN. TE'\\S -8701

ABAi'\c:t 10: Wilkersn.G
F:i:(: 512.-i82.0 3-i2

;12.-482.061-4

~1-\ h
U/"V:

., i - -:Cf -~

-?:,.~-
J. Scorr BARDU;
RiCH.\J B. GEIGER

Ki\1 B. VERNON
BRJ'l L :'lcELROV

W. D,\\ID MOORE
PATRCIA :'1. MCCLL"NG
KELLY A. McDoNAl
SHAON M. ScHWEITZR

AL4.3l 00 I
DAVIS, WELCH, E\VA1'I ono & WILKRSON, P.C.

ATIOR1'lEYS AT LAW

'BOAR CERTIFIED. PERS:-.-\ I!\Jl'RY TlL LAW
lBOAR CERTIIED. CIVIL TR-\ L\W
11 BOAR Of t.GAL SPECL\ULTION

o

Justice Nathan L. Hecht
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

~ ~tP/. 3

RE : Proposed Rule Changes

rr. Change Rule 63

A. Change Rule 63 from 7 days prior to trial to 30.. Davs
Prior to trial.

B. Modify the Rules of Pleadlig,Rules 63 &~7, toproviêl.
that the pleadings shall not be. a:mendèd...)1i'thin 3.0. days
of trial absent leave of court, .~u~hert)roVlditlat:tiat
the Court shall. have discretion ..to. Dermit.l~av~.. tOfi~e
the . amended Dleadinas but tha.t. the.buJ:èlian.iEionthè
MOVANT SEEKING LEAVE TO SHOW THAT SURPRISEI.S.. NOT. SHOWN 

OR THAT "GOOD CAUSE" OTHERWISE EXISTS..';O .PERMIT.LEAVETO
BE FILED.

Judge, the reasons for the above rules are :many, but I wiii
give you only a few.

PLEADrNGS.

The Texas time pèriods of 1 days (pleadings) and.. 30 days
(experts ete.) are ridiculous for anyone who has eyer en~aged . in
.any~_serious lawsuits at all. The notion that a .mere. 7 davs before
trial after 75 depositions and3 .vears ofpreDaratioD a party .can
"amend" their pleadings and that 

such "amendment" will begranteQ.
"absent a showing of surprise"can only be vi.ewed as absurd from
the point of view of "streamlining" 

or "fairness or efficiency'..
We have all of this discovery, all these "rules", and we are
AUTHORIZED, should :r say invited!, to wait until 7 days prior. to
trial to "amend".

We know to a certainty that lawyers wait to amend and put o(f
doing until 7 days what they could and should do earlier. At the
minimum, NO AMENDMENT TO THE PLEADINGS WITRI:N 30 DAYSOP' TRIA~.
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The filing of s, other papers

Rule 74. Filing with the Cou t Defined

required by these rules shal be made by filing

t)1Øli wi th the clerk of øourt 1co of the si
,;;oexcept that the judge ma~t the papers to be filed. w /him,.

in which event he shall ~hereon the filing date a~~ ti~~,'~..
forthwith transmit them to the office of the clerk.

attorney filing such CODY is required.

oriqinal for inspection by the court or any party incident to the..

suit . should a ouest ion be raised as to its authentici tV.

~ (k,,¿" \.7~)
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FULBRIGHT & JAWORSKI
1301 MCKINNl!Y

HOUSTON. TEXAS 77010 HOUSTON
WASHINGTON. D.C.

AUSTIN
S"N ANTONIO

DALLAS
LONDON
ZURICH

FULIiRIGHT JAWORSKI &
REAVIS MCGA"tH

NEW YORK
LOS ANGELES

TELEPHONE' 713/051-5151
TELEX. 76-2829

t£L£COPI £R:713/651-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing..the proposed
changes in the Texas Rules of Civil Procedure, (ii) thèwtitten
suggestions and comments of attorneys. forwarded to our
subcommittee, and (iii) additionalproposaiseortUle ei1anges.
The persons participating in the meeting weteDêLv:i.dSeeK¡l?å.t
Beard, and Elaine Carlson. The conclusionstèå.chèd at the
meetinq were as follows:

10. Rules 45 and 57, and 14. The ptoposed sug9'è~tion.
is that the existing rule be amended to..requirethat. theisigned
original or a copy thereof be filed with theelerk,. ..... Th~
proposal also suggests that when a c.opy isfil(id,t);eliartl'
should be required to maintêLin .the .signedorigina~i:inth(i eve.p.t
the authenticity of the writing is .. quest:ionea..iTh(i suggested
change in Rule 51 would expressly permit(thefiling of 4/CØPJ1
of the original signed pleêLding.

Rule 14. The suggested change in this rule would
make the same amendment as in RUles 45 and 51. The
subcommi ttee does no t r.ecommend any of these changes..
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GUle 71) FILING WITH TilE; CC.'UHT NU"INEr'
'lhe filing of pleadings l othhr paper,; tnd e:-:hibits as
required by these rules slu:i:. bE") mæèie. 1'/ fili.ng

* the ot-iglnal or a copy of tbt. s:..gnHl ,i:igir.al
with the clerlt of thø c(')ui:t. e~(cept th d:i tt.e judge 

may

permit the papers to be filel-l with hitt in "/hiciñ $ventl1f:
snall Ilvle tl1eJ:con thQ filiu:l .;iO't:e eir,(1 H.me;. anò forthwith
lJ.cosmit them to th$ offici. iif the elfl -:~.

'"

.. When a copy of thA si9nE:d or.lgi.nal is :end(!rad for filingi
tile party 0.(: hll: dl.tvi.uey fitiri3 õ:Hioh JOpy i9 l"'-'lu;rAd to
maintain the signed o:-;Iyi.iial f':hA !H~Pf! ;itlulI t;y the co,",rl'
or any party i~ci.dent to the sut t l aho Jld a question be
raised as to its', aulhenticit-,.

.. STAR INDICATES AOOITIONAL'1EXl.
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LAW OFFICES

Kf,ITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL

CHRISTOPHE"II CLAR~
HERBERT CORDON DAVIS
SARAH B. DUNCAN
MARY S. FENLON

CEORCE ANN HARPOLE
LAURAD. HEARD
ELIZABETH P_ HOLBERT

RONALD J. IOHNSON

REBA BENNE1T KENNEDY
PHIL STEVEN KOSUB

CARY W. MAYTON
I. KEN NUNLEY
SUSAN SHANK PATTERSON

SAVANNAH L ROBINSON
JUDITH MMSEY SALDAÑA
MARC I. SCHNALL'
LUTHER H. SOULES Iilll
WilliAM T. SULLIVAN

JAMES P. WALLACE'

SOULES S WALLACE
AlTORNEYS-AT-LAW

i-LEFAX

A PIlOFESSIONAL CORPORATION SAN ANTONIO

--12) 22407-3TENTH FLOOR

REPUBUC OF TEXA PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

AUSTIN

(512) 327-4105

WAITER.S DIRECT OIAL NUMSER:

December 26, 1989

Mr. David J.. Beck
FUlbright & Jaworski
1301 McKinney street
Houston, Texas 77002

Re: Proposed Changes to Rules 21a, 45, 57 and 74
Texas Rules of Civil Procedure

Dear Mr. Beck:

Enclosed herewith please find a copies of letters sent to me
by James Jolly Clark, Paul R. Clevenger, JohnF.. Campbell, . and
Judge J. David Phillips regarding proposed changes to the .above
captioned rules. Please be prepared to report on this matter at
our next SCAC meeting. I will include the matter on our next
agenda.

As always, thank you for your keen attentio.n to the
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan L. Hecht

Honorabl.e David Peeples
Honorable J. David Phillips
Mr. Reagan M. Martin
Mr.. John F. Campbell
Mr. James Jolly Clark

yours,

AUSTIN, TEX OFFICE: BARTON OAKS PLAZA TWO. SUITE 315
901 MOPAC EXPRESSWAY SOUTH. AUSTIN, TEXA 78746
(512) 328-5511

CORPUS CHRISTI, i-XA OFFICE: THE 600 BUILDINC.SUITE 1201
600 LEOPARD STREET. CORPUS CHRISTI. nXA 78473
(512) 883-7501

0062~
TEXA BOARI) OF LEGAL SPECIAI,IZATION

, BOARD CERTIFIED .CVIL TRIAL LAW
i BOARD CERTIFIED CIVIL APPELLATE LAW

. BOARD CERTIFIED COMMERCIAL AND
R.SIDENTIAL REAL ESTATE LAW
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GRAVES, DOUGHERTY HEARON & MOODY ~Riii.OGR..viiSIl"S.'''.l
2300 NCN8 TOWE'" UN '- V..UG....N. m, p,c:.

POST OFFice: BOX 98 ~ 0' COUHIC
AUSTIN, TEXAS 78767 ¡ ß
Te:L.E,,. HONE: 1!S121 480-5600 f),t#.Vl

T£LECO~Y NUMBeii:

V (Siii 47.-197.
Noveiner 2~9 fJ g1~31 ?D'Y,?'

I ~ .rA ~1J (0.)(9

Justice íVfJ J/", ~
,/ ~4/ ci')

Vv' al\ S4' ct1

V 7 (-ylJ) __
6. The following proposed amendments use the word "nonjury": I
Texas Rules of Appellate Procea.ure 41(a) 

(1) and 54(a). The:following proposed amendments use the word "non-jury": Texas Rules ¡
of Appellate Procedure 41 comment, 52 (d), 52 coinent, and 54
comment. The court may wish to standardize the terminoiogy. The
term "non-jury" currently appears in Texas Rules of Civil Procedure
90, 156, 216 (1), 249,307, and 542. The term "nonjury" currently.
appears in Texas Rule of Civil Procedure 324 (a) 

and Texas RUle ofJUdicial Administr.ation 6 (b) (2) .

)

r(, \
L \ (p (\)

CHA~~~. \:1

'"'' ~ tV ~i)
;) ?-

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol Station
Austin, Texas 78711

Dear Judge Hecht:

.~~-~.-
I appreciate the opportunity to comment on the proposed rules
amendments and hope that my comments are helpful.

Respectfully,

ti.
Charles A.
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_00 THANKSGIVING TOWltR
OALLAS.'l£XAS 75201

OTHER OFFICES:
HOUSTON

oVASHINGTON, D.C.
1.0S ANGEI.ES

TEI.EPHONE: (214) 979-4400
TEI.ECOPII!R: (214) 969-9334

TEL.EX: 70-9669

January 29,1990

TKC.P '1 ~ a.

The Honorable David Peeples
San Antonio Court of Appeals
500 County Courtouse
San Antonio, Texas 78205

Re: Proposal for Texas Rule for Offer of Judønent

Dear Judge Peeples:

I enclose a copy of a letter from Hugh E. Hackney of Fulbright & Jaworaki.
regarding the above referenced matter. ~

Sincerøly your,

~.~ ~-
Charles R. Hawort

iI~rt
270l1fk
Enclosure

cc: Members of the Cointteø
on the Adnnistration of Justice (w/encls.)
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SUITE aeco
OAI.LAS. TEX... 711aoi
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January 26, 199

VIA FAX

Charles R. Haworth, Esq.
Andrews 8& 1Curth
4400 Thanksgiving Tower
Dallas, Texas 75201

IoOUaTON
W...IoINGTON.O' c.

AU.TIN
.AN ..NTONIO

O....I..
LONOON
ZU"ICH

JlU...IW'HT JAWOIlIKI "
RU."11 MCGIUTH

NI:Yt VO""
..08 ANGci.ca

~C-
~ V

..
RE: Propoial tor Texai Rule tor Offer o£ Judgment

Dear Charlei:

Thank YOu very much tor sendiiig me the draft
memorandumregardinq the proposal for a Texai offer of judgment
rule. I have review both the memOrandum ine! theprqposed rule,
and offer the fOllowing comments.

While- the rule ii very well dratted, I would suggest
several changes or additions to £urther. achieve. the.nds
souqht. For eiiimple, I feel that the defenc!ant shouid be given
the option of a diSmissal with p.rejudice or entry of a
judgment; this procedure would enible the c!efendant1 if he Or
she so chooses, to avoièl the potential preclusive effect.. of a
judgment. The propoi.d rUle.lso provides (in suJ:uieetion (bJ)
that the offer ihall remain open for thirty days unless
withdrawn J:y writing served on the ofter.. before it ii
aecepted. It may be wise to include in th.ii leet10n a
provision. (iimilar to Texas Rule 11 regarding agreements
between counsel) that the offer may also J:e withdrawn "in open
court- (1..., on the record during a he.rin9 or i.n a
deposition). This approach would enable the party who h.i made
an outstanding offer to revoke 1t during in evidentiary hearingor deposition in which particularly helpful testimony is
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Charles R. Haworth, Esq.
January 26, 1990
Page 2

elicited which may induce him to withdraw the offer. The
proposed rule does not requi re that an acceptance be in
writing, so it may also be wise to include i provision for
.acceptance in writing or "on the re~ord-.

Section (f) of the proposed rule outlines the
post-judgment procedure for seeking sanctions for rejection of
an offer. It may be advisable to include in this section a
provision governing the time limits for the filing of such a
motion; however, the general rules regarding the plenary power
of the court after final adjUdication may provide this time
1 imi t .

It is interesting to note that the proposed... rule
consistently refers to sanctions being imposed .on the offeree,
or his attorney, or both." This conforms to the current
practice reqardin; discovery sanctions, which also may be
impos.ed on the party or hii attorney or both. The primary
drawback to thii phraseology is that the court will be called
upon to determine who is responSible for the rejection of the
offer. Obviously, this may reqUire the disclosure of
attorney/client communciations, partiCUlarly if the sanctioni
imposed are severe. While the rulei of privile;e cleirly
provide an exception for situations inVOlving a breich of duty
between attorney and client, the prospects of In appeal of th.
jUdgment and subsequent new trial reqUite that: any abro,ltiOt\
of the privilege be undertaken only after careful consideration
by the trial court. Perhaps the issues ot responsibility fot
sanctions could be deferred unti 1 such time as appeals of the
judgment are exhausted or a;e time-barred. .

Section (f) 1110 proviCles that, when the judgmenfinally entered is 1eii favorable to tiie offer.. tha.D: ..
rejected offer, the offeree (or his attoriuiy, or both) "'ìh.ii.
pay the offeror tlm.. the cost incurrecS" af.tét theoff.'i
wai made. In keepin; wi th the proposed rule' i in .. to
provide the trial court eUlcretion in s.ettinc; the am oi;
sanctions, the legiilature (or rulei committee). may wiih to
include a ran;e Of multiplei (i .e., between two and toui: times
the coiti lncui:ted) in the rule, and leave the multiple Chosen
in the discretion Of the Court. .

1'1nally, the proviiion permittin; an awai:d. of
sanctions for filing . frivilous motion to reduce the ianctionsimposed for rejection of the offer is particularly
interesting. It appeari to be an attempt to incorporate into
the Texai rule. iome of the -bite- of Rule 11 of the "ader,i
Rules. .It may seem a bit odd, in the conteit of the other
Texas rulei, to impoie ianctions for the frivilous filin; ot a
motion under this rule only. However, I like it because, if
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Charles R. Haworth, Esq.
January 26, 1990
Page 3

accepted, appli.cation of such a rule may ultimately lead to a
general rule prohibiting the filing Of frivilous motions.

I hope you find these comments helpful. Aqain Ii
appreciate your giving me the opportunity to provide some input
on this matter. As you know, I have pUshed for the' adoption of
such a rule for some time, and. would be very interested to hear
from you regarding how this proposal is received..

V1rY",t ru 1y

~e-~
Huqn E. HackneY'

HEH: ds
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FULBRIGHT & ..AWORSKI
1301 MCKINNEY

HOUSTON, TEXAS 77010

January 11, 1990
~~

HOUSTON
WASHINGTON. O. C.

AUSTIN
SAN ANTONIO

PALLAS
1.0NOON
ZURICH

FULBRIGHT .JAWORSKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE: 713/651-5151
TEI.EX.76-2829

TE:LE:COPI E:R: 713/651-5246

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommlttee on RUles 15 to 165

At our subcommittee meeting held on Janua.ry 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys 

forwarded to our
subcommittee, and (iii) additional proposals for .rule changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusionsreached at the
meeting were as follows:

_.- ~..-.---_.- :...~~~_.,._.....
14. Rule 103. The suggested change, requested by the

Constables, is that the existihg rule be amended to require in
writing a motion showing "good cause." before "any person
authorized by law or by written order of the cOUrt who is
less than 18 years of age" be authorized to serve citation
other notices.

The subcommittee does not recommend this chanC¡è,
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. PAR COUNTY
Weat1ufrd, TUlI 76086

November 29, , 989

Honorable Nathan L. Hecnt
Texas Supreme Court
Austin. Texas 78711

Re: Proposed Amendments to Texas Rules of' C1vllProcedure

Dear Justice Hecnt:

We would l1ke to take this opportunity to comment on three propo3ed amend-
ments to the Texas Rules ot Civil Procedure.

We would Uketo restate our oppos1 t:lon to Rule 103 here. Firstly, and rore-
most tram a county financlal prosp.ect1ve, utilization or prtvateproce$$
servers cost the county taxpayers money. Sheriffs and. constables art!
mandat.ed by the Constitution; they have a wide variety of duties other than
the service' or c1 vllprocess, all of which are An expense to. tne taxø.yers.
In the case at civllproces.s.served in private la\isu1ts by sherirraan.d
constables, the county 13 authorized t.o charge a fee. These .rees b.iø oft.set
the cost to the county of ma1nta1n1ng the offices. Privat. ørcc!ssøerv.i"$
take only the revenue..generat1ng work anc1 leaved.l. ..thenonrevenue-generat1ns
WCl"k ror the ccunt1e:. wh.1ch obv1oualy hurts the taxpaYér.

Secondly, from the Justice or the Peace standpo1nt, therfli.e thequest1onot'
the validity of default. JudgmenU based on service ot cit.at1onbYt\pr'ivat.e
individual over whom the court haa no control. Cu rrentl~nthejud_l ofa Justice
court nl$ccntrol over private se.rv1ce of process and can vtiri.fy theinte$ri ty
or the person who is soing to serve the c:1 tat10n prior tc..uthoriiln~ the
person to do so. We be11eve th1S1S th. much better system.

~~
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RECOMMDED NEW RULE
RELATIVE TO ASSESSMENT OF COSTS

OF SERVICE OF PROCESS AND OTHER NOTICES

Rule 140a. Costs of Service of Process and Other Notices

The amount of fee charged by a person authorized by court
order for service of citation or other notice pursuant to Rule
103 in excess of the maximum fee authorized to be charged by
any sheriff or constable shall not be taxed in the bill of costs.

~k- ~~

GO 63 6

RECOMMENDED RULE CHANGES -- COSTS OF SERVICE Page 1



FULBRIGHT & JAWORSKI
1301 MCKINNi:Y

HOUSTON. TEXAS 77010 HOUSTON
WASHINGTON. D.C.

AUSTIN
SAN ANTONIO

DALLAS
LONDON
ZURICH

FULBRIGHT JAWORSKI &
REAVIS MCGRATH

NEW ",ORK
LOS ANGELES

TELEPHONE' 713/651-5151
TELEX. 76-2829

TELECOPIER: 713/651-S24e

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommlttee .on Rules 15 to 165

At our subcommittee meeting held on January 8,. 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addr.essing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck, .pat
Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

15. New RUle 140a. The suggested change is that thefees of persons authorized by court order to serve process or
other notices that exceed the maximum fee charged by any
sheriff or constable should not be taxed as court. costs. The
subcommi ttee believes that our rules should not place any
arbitrary limitations on fees . In any event, Rule 141
indicates that the court "may, for good cause, adjudge the
costs otherwise than as provided by law or these rules."
Accordingly, if a court believes that service fees are
excessive, the court can deny the motion to tax the fees or a
part thereof as costs.
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Re: Suggested rule Changé~ .1 .~ ri $"-3..~ ~ .
Dear Mr. Soules: .. ~ ~ 4 -

Enclosed are recom~ended changes and additions to the T~
Rules of Civil Procedure. Additions to existing rules and new'
rules are designated by underlined text of" the rule. Portions
of existing rules which are deleted are enclosed in brackets
and lined through. Please submit these suggestions to your
committee for consideration. .

.

JUGE B. F. (BILL) COKER
3823 Calculus Drive
Dallas. Texas 75244

(214) 247-8974

December 30, 1989

t ,... #'.' "'t .'1 - ~ ~ ;-'w' . /'-~/,:'~d. / ';:l-

Mr. Luther H. Soules
Chairman, Rules Advisory Committee
175 E. Houston Street
San Antonio, Texas 78205-2230

Assessment of Costs Associated With Service of Process and Other
Notices:

My recommendation relative to the assessment of.
associated with service of citations and other notices
from a recognition that there are no limitations on. the..
that ::s:e s:::::d ::e:r:::::dP::O:::t:~:O:é~~'~~U i~::.

actions, but the party using pri vate process . services ..
not be able to unilaterally dictate the amount of risk to ..
the other party will be subjected. I am not aware. of anyab
which now exist, but the inclusion of a new rule limiting'
amount of private process fees which can be taxed a.s. costs wo
prevent any possible future abuse. -

I propose a new rule which I refer to as Rule 140a.

A copy of my proposed Rule 140a is attached to this letter.
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6. The following proposed amendments use the word "nonjury": I
Texas RUles of Appellate Procedure 4l(a) (1) and 54(a). The ¡
following proposed amendments use the word "non-jury": Texas Rules
of Appellate Procedure 4 1 comment, 52 (d), 52 comment, and 54
comment. The court may wish to standardize the terminology., The.
term "non-jury" currently appears in Texas Rules of Civil Procedure
90,156,216(1),249, .307, and 542. The term "nonjury" currently
appears in Texas Rule of Civii Procedure 324 (a) and Texas Rule of
Judicial Administration 6 (b) (2) .

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol Station
Austin, Texas 78711

Dear Judge Hecht:

I appreciate the opportunity to comment on the proposed rules
amendments and hope that my comments are helpful.

:5 (L
Respectfully,I/
Char les A.' Spain,
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~~
TRCP 166b.

5 . Protective Orders. On motion specifying the grounds and

made by any person against or from whom discovery is sought under

these rules, the court may make any order in the interest of

justice necessary to protect the movant from undue burden,

unnecessary expense, harassment or annoyance, or invasion of

personal, constitutional, or property rights. Motions or

responses made under this rule may have exhibits attached
including affidavits, discovery pleadings, or any other

documents. Specifically, the court's authority as to such orders

extends to, although it is not necessarily limited by, any of the

following:

a. (No change. )

b. (No change. )

c. (No change. )

(d. A trial court shall have continuinq iurisdiction beyond

its plenary power over the merits of a case to rule on motions by

to a case seekin to order

c: /dw4/scac/166b5d.doc 0064~
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TE\S BOAJ Of LEGAL SPECLUJ\TION

January 25, 1990

~~
Justice Nathan L. Hecht
Supreme Court of T.exas
P.O. Box 12248
Austin, Texas 78711

RE: Proposed Rule Changes

I. Chanqe Rule 166b(6l (bl

A. change the Rule 166b(6) (b) from 3.0 days to, at a mininium,
60 days.

Judge, the reasons for the above rules are many, but I will
gi~~ you only a few.

THE THIRTY DAY RULE

Further, I talked to a great lawyer a few days ago.
. lawyer is one of the best in this state in... my opini.on
statement: "my whole life revolves around the 30 davirule.
UP at niaht worrvinq about the 30 day rule".

Judge, if this is true, why not make it 60 days and not. 3 O.
The fact is, and all lawyers with any experience now .knO! it, .is
that the exclusionary provisions of Rule 166b and the. cases
interpreting it (i.e. excluding experts or witnesses fOJtf.ailure
to supplement or supplementation within the "30 day rule") . have
drastically changed our practice. The courts are saying: . you can
NOT wait any more to disclose experts or witnesses. This.. did. not
use to be the real Texas practice. I can remember the "old days"
when a trial judge would grant a continuance and permi ta party to
"supplement" as late as the day of trial and even in major cases.

This
. His
r stav

We have moved far away from this, and properly so. But i:
submit that the time is now to make a realistic decision to get to
a realistic number: not 30 days, but a minimum of 60 days prior
to trial.

30 days prior to trial is not enough time. If a party does
bring in a new expert, the depositions can not be set up, the other
party wants new experts etc. The case is put off. Depositions
are noticed. Lawyers are unhappy. Rambo tactics become more
common within the last "30 days". All of this "pressure" is not
necessary. Just back the dates back to. at a minimum. 60 days.

~~.
(0o.~
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November 28, 1989

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

Other matters: Rule 166c. I believe new Rule 166c should be
clarified. The last part of the rule discusses agreement in non-
deposition discovery. The question is whether or not Rule 166c1
if read in conjunction with Rule 11, requires that such an
agreement be in writing, si~neq by the parties, andfileq with the
court? I believe this shoUld be clarified by the new rules.

Wl~
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January 25 ~ 1990

~
Justice Nathan L. Hecht
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

RE: Proposed Rule Chang.es

iv. New Rule

A. Finally, I would create a new Rule, let us sa.y "Rule
166c" .

B. This rule would say in essence:

A Lawyer files a Motion "Pursuant to Rule 
166ç" forDiscovery. .

That is about all that the "Rule 166C Motiop," would
say.

When a lawyer received a "Rule 166cMoti()n" t the
content of his/her re'sponse would be govet'ned by
Rule 166c.

RUle 166c would provide that, .within 30davs aft.er
receiDt of a Rule 166c Motion, the respondênt would
provide the following inforlation:

Suqc:ested Content of statement Required bV Rule 166c

2.

1.

3.

4.

Within 30 days after receipt of a Rule 1660 Request, all
parties shall each serve on each other 1 and all other involved
counsel a document styled as "Rule 166c Pre-trial Statement of
Witnesses, Experts and Documents".

Such statement shall designate and contain the following
information:

a. The name, address and telephone numer of all
persons who have knowledge of relevant facts. The statement shall
designate from this list of people identified those persons that
a party "will probably call" if the lawyer, in the exercise of good
faith, knows that he/she will, in all probability, call that person'1 

0 6... .. 3as a witness at the time of trial. v ~



b. The name, address and telephone numer of all
experts which the party filing the statement may call at the time
of the trial.

c. The name, address and telephone numer of every
expert used for consultation who is not expected to be called as
a witness at trial, if the consul ting expert l s opinions or
impressions have been reviewed by a testifying expert. ,"

d. . As to each such expert identified pursuant to either
paragraph b or c above the following information shall be stated
in detail:

(1) the subject matter on which the witness is
expected to testify;

(2) the mental impressions and opinions held by
the expert;

(3) a statement of whether the expert has prepared.
any report or sumary of his opinions or mental impressions ¡

(4) identification of any document prepared by the
expert or used by the expert on which the expert may rely for any
opinions at the time of hearing or trial.

e. Identify all documents or tangible items which the
party filing the statement believes at this time that it intends
to introduce at the time of trial or doc;umellts wh~ch the l)arty
filina the statement believes sui:)1:)orts hislher/its claim or
defense. All documents shall be designated. which the lawyer
believes that he/she will probably use at trial, that is, any
document that the lawyer, in the exercise of good faith, believes
that he/she will, in all probability, introduce the document at
the time of trial.

By the term "identify", it is intended that a party shall
identify a document by giving the date of the document, a general
description of the contents of the document and . the source of the
document where applicable.

By the term "identify", it is intended that a party shall
identify a tangible item by giving a reasonably specifie
description of the item so that the Court or opposing counsel can
be put on notice of the character of the tangible item.

f. As to any tangible item which is not a document,
the party identifying the tangible item shall have the duty of .
notifying all counsel and unrepresented parties that a tangible
item has been identified but not produced and shall. set a
reasonable time and place for the examination and inspection of
the tangible item.

----- -----
1 This language follows the proposed ianguage change

under Rule 166b(e).
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g. EACH Rule 166c PRE-TRIAL STATEMENT SHALL BE SIGNED
BY COUNSE.L. THIS PROCEDURE SHALL BE CONSIDERED IN LIEU OF
INTERROGATORIES AND REQUEST FOR PRODUCTION INQUIRING AS TO (A)
WITNESSES WITH KNOWLEDGE OF RELEVANT FACTS; (B) EXPERTS WHO MAY BE
. CALLED; (C) EXPERTS FOR CONSULTATION WHO WILL NOT BE CALLED BUT WHO
MAY BE RELIED ON BY AN EXPERT WHO MAY BE CALLD; AND (D)
IDENTIFICATION AND PRODUCTION AS TO RELEVANT DOCUMNTS. COUNSEL
NEED NOT OBTAIN THE SIGNATURES OF THE CLIENTS ON THE PRE-TRIAL
STATEMENTS.

On or before 60 days prior to any trial setting in the cause,
this Rule 166c Pre-Trial statement shall be supplemented.

All parties shall file in the papers of the cause and serve
on counsel this supplementation of the pre-trial statement. This
supplementation shall cover each and every item required in the
pre-trial statement, including persons with knowledge of relevant
facts, experts, identification and production of documents. This
first supplementation of this pre-trial statement should be made
as soon as practical, but in no event later than 60 days prior to
trial. In this supplementation, there is no need or requirement
to list again experts, documents or witnesses who were previously
named by the party.

No witness or expert shall be permitted to testifv or document
. be introduced unless said witness. expert ~ or document is properly
identified in timel V filed Qre-trial statements filed on or before
60 days prior to trial as described in this Order except on leave
of Court and unless the Court finds that aood cause exists for
permittinq orreauirina su~plementationnot in compliance with the
timetable contained in this Rule. .¿, .

This Rule 166c Motion and Pre-Statement shall not relieve .anv
partv from any duty of disclosure or supplementation which is not
specificallv addressed. controlled or impo.sed otherwise bv the
Court or bv these Rules.

2 The purpose here is to conform to the
supplementation requirements of 166b. I have not tracked
the language exactly, but that is the general intent.
Refinements would have to include making it conform to
Rule 166b and to make "Rule 166c" and Rule 166b work
together.
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Judge, the reasons for the above rules are many, but I will
give you only a few.

My New Rule 166c

I am also admitted into the bar of the state of Colorado.
That state passed a Rule which is similar, though even broader,
that the Rule 166c which I am suggesting.

I do not have the time in this letter to argue at length why
such a rule would be helpful. However, I am convinced that it
would be of immense help for the Supreme Court to tell every lawyer
in this state that within 30 days after getting a "Rule 166c"
Motion, a "statement" from the lawyer giving the information which
I have set out about would be reauired. and that the content of that.
response was something that the lawyers were definite about and
knew exactly what was coming.

If you are at all interested. in following up on this
suggestion, I would be willing to do whatever you think is
appropriate to flush out my reasons 

for this suggestion, the
Colorado experience, a survey of the literature on it etc.

In conclusion, these suggestions are probably not totally new
at all. But I am completely convinced. that our Texas practice. as,'
it now stands has much going for it. But. . need. to Cjet utterly.
realistic, and I strongly believe that r current practice of

amending pleading 7 days prior to a trial:' dateandd
. expert 30 days prior to trial is absurd. given the r
practice in 1990. "::,::::::,:

The unpleasant truth is: lawye:ç
experts and HIRE THEM, and when has. to
amend pleadings, then and somet1:h .about settlement, getting very w
the cost and probable outcome of thts vast li
we. have been involved with.

... tioti of
tielÎ. of,

.bout
roc;ess. ,tbat
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RULE 167. DISCOVERY AND PRODUC.

TION OF DOCUMENTS AND THINGS
FOR INSPECTION. COPYING OR
PHOTOGRAPHING

1. Procedure. Any par may serve on any
other par a REQUEST:
a. to produce and permit the part making the

REQUEST, or someone acting on his behalf, to
inpect, sample, test, photogrph andlor copy, any
designated docments or tangible 

things which con-
stitute or contain mattrs within the scope of Rule
166b which ar in the possession, custody or contrl

of the par upon whom the request is served; or
b. to permt entr upon designated land or other

propert in the possession or contrl of the par
upon whom the reuest is served for the purse of
inpection and measurg, sureyig, photogrph.
ing, testig, or sampling the propert or any desig-
nated objec or operation thereon with the scope
of Rule 166b.

c. The REQUEST shall set fort the items to be

insped either by individual item or by category, i
and descn'b each item and 'category with reason-
ablepartcuty. The REQUEST shall spec 

a
reasonable tie, place and manner for mag the
inpeon and performg the related ac.
d. The par upon whom the REQUEST is

served sha serve a wrttn RESPONSE which shall
state, with repect to each. item or category of

items, tht inpeon or other 
requeste action wi

be permtt as reuested,. and he sha thereafr
comply with the REQUET, except only to the
exnt tht he makes objections .in wrting to par
ul. items, or categories of items. statig specc
reasons why such dicovery should not be.allowed. "'''

REPONSES, including any objections,
shall be preceded by the REQUEST to
which the RESPONSE pr,'objection .',pertains. -

e. All pares to. the action shall be served with

copies of each REQUEST.andRESPQNSE.
f. A par who produces documents for inpec-

tion shall prouce them as they ar kept in the
usual coure of business, or shall organie and label
them to corrspond with the categories in the re
quest.
g. Testig or examination shall not extnd to

destrction or material alteration of an .arcle with-
out notice, hearg, and prior approva by the cour
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~q,L.AW OFFICES OF

TINSMAN S HOUSER. INC.
gOO NATIONAL. SANK OF COMMERCE: BUILDING

Dea r Luke:

RICHARD TINSMAN
FRANKLIN D. HOUSER
..OHN F. YOUNGe:R, ..R.
MARGARET M. MAISe:L
DAVID G. ..AYNe:
ROBe:RT SCOTT
BRUCe: M. MILLe:R
DANIEL... T. SCIANO
MICHe:LE PETTY
W. D. Se:YFRIED, m
SHARON COOK
REY Pe:Re:Z

SAN ANTONIO, TEXAS 78205

Septembe r 8,

Mr. Luke Soules
Law Offices of Luther Soules, III
175 E. Houston Street, 10th Floor
San Antonio, Texas 78205

Re: proposed Amendment of Texas



Mr. Luke Soules
Law Offices of Luther Soules, III
Page Two

It seems to me that for the sake of consistency and for clarity
of the record, a provision similar to that quoted and found in Rule
168 should be incorporated in Rules 167 and 169. I have included for
your reference copies of Rules 167, 168 and 169, along with the
language which I propose should be added to Rules 167 and 169 to make
them consistent with Rule 168 and which I believe will ultimately
simplify the process.. It may requi re a bi t more of the secretaries
or paralegals in copying the requests for production or requests for
admission that precede the response or objection, but clari ty for the
record would be greatly enhanced. It is further my contention that
such a procedure would not unduly overload the filing capacity of the
District Clerks, who seem to not file much of anything anymore anyway.

If there is some reason why the language and change in format I
have suggested for Rules 167 and 169 was not included purposefully,
then i would like to know that reason. If it was merely oversight,
then I believe the language and the slight change in format which i
have suggested should be added to those rules would ultimately save
time and simplify the process. ultimately, it would save money, as
we i i .

Please let me hear from you in this regard.

Very truly yours,

TINSMA & HOUSER, INC.

Jr.
JFYj r/mlh

Enclosures

tl 0 6 49



FULBRIGHT & ~A.WORSKI
1301 MCKINNEY

HOUSTON. TEXAS 77010 HOUSTON
WASHIN(HON. O. C.

AUSTII\
SAN AI\TONIO

OAl.LAS
LOI\OON
ZURICH

FULllRIGHT .JAWORSKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE' 713/651-5151
TELEX. 78-2829

TELECOPIER,713/851-524e

December 8, 1989

Re: Comments Regarding Proposed Amendments
to Texas Court Rules r;:tl

-rt.CP
''Tièl-P
'j c.P

II~lÚl)

/14
I J. tl

~()I

-------.-.-.--.-------_....__.._-.--....-._-.--_._---_._--._----.---.---

Justice Nathan L. Hecht
P. O. .Box 12248
Austin, Texas 78711

Dear Justice Hecht:

Please consider the following
on the proposed amendments to the
Procedure and are not to be construed
firm or any of its attorneys:

as my person~l comments
Texas Rules. of Civi 1
as the comments of this

Rules 167, 168 and 169. The p.ropose.dchang.e t.o Rule
169 gives a Defendant fifty (50) days after ser.vice
of the citation and petition to respond to requestsfor admission. However, Rules. 167 .and168 allow ...~
defendant fifty (50) days torèspondto . requests ft¡t
production and interrogatories only if such discovery
requests accompany the citation. I have recently
been party to a situation where after ..the citatiOn is
served, the plaintiff has issued discovery requests
upon the defendant prior to the time the party
appears but after. the citation isiissued.. . .I.n.....sucbia
situation, the. defendant may .Only have . thirt7i((30~
days to respond to the discovery. request . since the
request did not accompany the citation.

I would suggest that Rules 167, 168 and 169 be re..
drafted so that they are consistent;. in allowing adefendant fifty (50) days after service .of the cita..
tion to resp.ond to any discoveryrequest.s. lnather
words, the defendant should not need t.o reSPOnd to
any discovery requests for fifty (50) days after
citation has been served upon him.

I hope these suggestions are of some benefit.

Yours very truly,

/1L. 0~
¡Keith S. DUbanevich

KSD/ Ic 00650.



ERNEST L. SAMPLE

/10 7 (;

-rCP J /ç g~oo
0\01

ATTORNEY AT LAW

POST OFFICE BOX SS3

BEAUMONT. TEXAS 7704

TELEPHONE

(.09) 899-iiSIS December II, 1989
OFFICE LOCATiON

ii8~S EASTEX FREEWAY
SUITE "l-

Texas Supreme Court
Rules Commi t tee
P. O. Box 12248
Austin, Tx 78711

In Re: Recent Discovery RUles Changes

Gentlemen:

I respectfully recommend changes in discovery rules as
follows:

i. Limit written interrogatories to 10 single questions, except
upon leave of court. (Rule 168(S)

2. Followup or clarification interrogatories: 2 each for any
interrogatory imperfectly answered, to which the answer is not
understood, or needs clarifying.

3. File discovery papers. Pr.esenty rules dispense with filing.
This results in disorder and irresponsibility. Anything
important enough to consume a lawyer' s time should be kept on
record, (including opinions of the Court of Appeals).

4. Limit depositions to one each per attorney per witness t except
upon leave of court.

S. Provide for the party taking the depositions to make a deposit
to cover time and expense of witness and the attorney
representing the witness if the deposition requires more than oneday. This should be a requirement in all multiple party or
extended depositons where a client and his lawyer are held in a
vice grip for several days for a long, long, deposition.
Particularly where the wi tness is a party-witness, and his
lawyer' s expenses are mounting uncontrollably anyway.

6. Go back to the requirement that the deposition be taken in the
county where the witness resides, except by agreement or special
leave of court. Should apply to party wi tnesses as well as
others. This is not an unreasonable requirement.

7. Require the party giving notice to take the deposition to
also give notice of the subject matter or zone of inquiry, and
require the same thing of the opposite attorney if he intends to
pursue an independent line of questioning. AllOw "free for a~l n
depositions only on leave of court, if at all, and with

\)0651



I imi ta t ions. Each depos i t ion no t ice, whethe r for oral
depos it ions or interrogatories, should contain the name of the
individual court reporter, and the phone number of the court
reporter.
8. Require 10 days notice when the wi tneSs is required to
produce documentary materiaL. "Reasonable notice" is probably
adequate in other situations.

Yours very truly,

&~~r

00651
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TIOMA R. PHIIPS

THE SUPREME COURT OF TEXAS
P.O. BOX 12248 CAITL STATION

AUSTI. TE 78711
(512) 463-312JUSTCE

FRKLIN S. SPEA
C. L. RAY
RAUL A GONZA
OSCA H. MAUZY
EUGEN A COOK
JACK HIGHTOWER
NATH L. HE
lLOYD DOEl September 14, 1989

Mr. Luther H. Soules III
Soules and Wallace
Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

CLERK
JOHN 1'. ADAt.S

EXECUTIVE ASST.
WILLIAt. L. WILLIS

1¡J.~ ADt.INISTRATIVE AST.
r lP 11 ~ ¡J MAY N'N ""lBAUGH

(t , )su V~
(! ~~~~~~

I enclose a copy of a letter from Charles Griggs of Sweetwater
to Justice Cook regarding Texas Rules of Civil Procedure 168 and
169. The letter raises the question of how to treat the. filing of
an instrument which contains both interrogatories and requests for
admission, and the responsive instrument.

Please schedule this subject for discussion by the Committee.

NLH: sm

Sincerely,

:t~a han L. . Hecht.
Justice

ll0653



THE SUPREME COURT OF TEXAS
CHIEf Jt:STICE
TIOMAS R PHIlPS

P.O. BOX 12248 CAPITOL STATION

AUSTIN, TE.~ 7871 i

(512) 463-312

CLERK
JOHN T. AOAMS

EXECUTIVE ASST.
WilliAM L WIlliS

JUSTICES
fRKLN S. SPEARS
C. L RAY
RAL1. A. GONZ~EZ
OSCAR H. ~1At:Z'
EtGENE A. COOK
JACK HIGHTOWER
NA1r L HECH
lLOYD OOGGEI

AO:\UNISTRATIVE AST.
MARY Ar-N OEFIBAU~

September 14, 1989

Mr. Charles R. Griggs
Nunn, Griggs, Jones & Sher___..
P.O. Box 488
Sweetwater, Texas 79556-0488

Dear Mr. Griggs:

Justice Cook has referred to me your letter to. him regarding
Texas Rules of Civil Procedure 168 and 169. As the Court's liaison
to the Rules Advisory Committee, I have sent a copy of your letter
to the chairman, Luther H. Soules of San Antonio , for consideration
by the Committee.

You have raised a legitimate issue.
your interest in the rules.

The Court appre.cia tes

Sincerely,

Nathan L. Hecht
Justice

NLH: sm
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NUNN. GRIGGS. JONES & SHERIDAN
LAWYRS

CHA. L. NUNN (1913,19861
CHA. R. GRICCS
C. E. JONES
PETER F.SHERIPAI"

DOSCHER BUILDING
POST OFFICE Box "88

SWEETWATER. TEXAS 79558-488
91!523ll-;8"7

TELECOPIER
AREA CODE 915

235-9928

August 28, 1989

The Honorab 1 e Eugene A. Cook, Jus t ice
The Supreme Court of Texas
P. O. Box 12248, Capitol Station
Austin, Texas 78711

Dear Justice Cook:

There is a matter arising out of the discovery process that i.
causing SOme confusion at the trial court level. I would bring
this to your attention with the thought that the Court may Want
to clarify discovery rules in order to eliminate this problem.

Sometime ago, the Court put an end to the filing of depositions
with the District or County Clerks, probably in the interest of
savirig storage space. About that time~ Rules 168 and 169 were
rewritten. Rule 168 contemplates the serving of interrogatories
and r e sp 0 n s e s to in te r r 0 gA to ci e s d ire c tl y up o~ t h ep art i e s or

their At tor n e y s . The Rule doe g . not forb i d the f i ling of
interrogatories or responSes with the Clerk but it does not
contemplate the filing of copies in that office. Rule 169
specifically provides that requests for admissions and responses
to requeS t s for Admis s ions will "be fi led promp t ly in the C Ie rk l s
office..."
It is not unusual for an attorney to prepare a discovery document
w hi c bin cor po rAt e S both in t err 0 gat 0 r Ie s and r eq u est s for
ad m i s s .i 0 n s 0 f fa c t; i n fa ct J t his ve h i c 1 e can be qu i t e use f u 1 an d

CAn result in increased claritY and efficiency of the discovery
proces s .

However, Clerks in my part of the country are beginning to refuse
to file a ~iscovery document that has the characteristics of
interrogatories and of requests for admissions.

I hop e the C ou r t w iii con si d era n am end men t t 0 Ru 1 e 1 6 9 to
eliminate the requirement of a filing with the Clerk in order

00655



that the discovery process may have a bit more fle.xibility than
it has un.der the current state of affairs.

Sincerely,

NUNN, GRIGGS,

By: ~
eRG: cw

SHERIDAN
"
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RULE 168. INTERROGATORIES
TO PARTIES

Any par may serve upon any other part wrt-

ten interrogatories to be answered by the part
served, or,if the par served is a public or private

. corporation or a partership or assoçiation, or gov.

ernmental agency, by an officer or agent who shall
fuh such informtion as is available to the par
ty. Interrgatories may, without leave of cour be
served upon the plaitif after commencement of
the action and upon any other par with or .afr

the servce of the citation and petition upon that
par.

1. Service. When a part is represente by an

attrney, servce of interrgatories and answers to

interrgatories shall be made on the attrney unless
servce upon the par himself is ordered by the
cour

2. Scope. Interrgatories may relate to any
mattrs which can be inquir into .under Rule 166b,

but the answers, subjec to any objeetions as to
admissibilty, may be used only against the par
answering the interrgatories. Where the answer
to an interrgatory may be derived or ascerted
frm:

a. public records; or

b. from the business records of the part upon

whom the interrgatory has been se.rved or from an
examination. audit or inspeetion of such business

reords,or from a compilation, abstrct or summar
based thereon. and the buren of derivig or ascer-
taining the answer is substantilly the same for the
par servng the interrgatory as for the par
served;

it is sufficient answer to such interrgatory to spec-
ify the records from which the answer may be
derived or ascertined and, if applicable, to afford to
the par servng the interrgatory reasonable op-

portnity to examine, audit or inspeet such record
and to make copies, compilations, abstrcts or sum'

mares. The specification of recrds provided shall
include sufficient detail to pennit the interrgatig
par to locte and to identify as readily as ca the

par served, the record from which the anwers
may be ascerted.

3. Procedure. Interrogatories may be served
after a deposition has been taken. and a deposition

may be sought after interrgatories have been an-
swered, but the court on motion of the deponent or
the part interrgated, may make such protetive
order as justice requires.
4. Time to Answer. The part ùpon whom the

interrgatories have been served shall serve an-
swers on the part submittg the interrogatories

within the time specified by the part servg the
interrogatories, which specified time shall not be
less than thir days after the servce of the inter.

rogatories, except that, if the request accompanies
citation, a defendant may serve answers within 50
days afr servce of the citation and petition upon
that defendant. The court on motion and notice for

go cause shown, may enlarge or shortn th tie
for servg answers Or objeetions.

S. Number of Intenoptories The nwnber of
questions includig subsecons in a set ofinterrg.

atories shall be liteso as not to reui mOre
th th anweii. No more than two sets of
interrgatories may be served by a par to any
other par, except by agrement or as may be

permttd by the tom afr hearg upon a show.
ing of good cause. The cour may, after hearg,
reduce .or enlarge the number of interrgatories or
sets of interrgatories if justice so reuis. . The
proviions of Rule 166b are applicable for the pro
teon of the par from whom anwers tointerrg-
atories ar sought under th rule.

'leinterrgatories shall be answere separtely
, .and fully in wrtig under oath.. Anweii to inter-

rogatories shall be p~eded by the question ö~
interrogatory to which the anwer pertin. Tre
copies of the interrgatories, and anwel' and ob-
jeetions thereto, shall be served on all..pares or
their attrneys, and copies thereof shall be provided
to any additional pares upon request. The an.
swers shall be signed and verified by the person
makig them and the proviions of Rule 14 shall not
apply.

6. Objections. On or prior to the date on which
answers are to be served. a par may serve wrttn
objeetions to specifc interrgatories or portons
thereof. Objections served after the date on which

53
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LAW OFFICe:S OF

TINSMAN S HOUSER. INC.
RICHARO TINSMAN
FRANKLIN O. HOUSER
.JOHN F. VOUNGER, .JR.
MARGARET M. MAISEL
OAVIO G. .JAVN E
ROBERT SCOTT
BRUCE M. MILLER
OANIEL .J. T. SCIANO
M ICH ELE PETTV
W. O. SEVFRIEO, m
SHARON COOK
REV PEREZ

900 NATIONA.. BANK 0" COMMERCE BUILDING

SAN ANTONIO. TEXA 78205

Mr. Luke Soules
Law Offices of Luther Soules, III
175 E. Houston Street, 10th Floor
San Antonio, Texas 78205

AREA CODE 512-225-3121

Y-C/ ~11
Proposed Amendment of Texas Rules of Civil Procedure

Septembe r 8,

Re:

Dear Luke:

This letter is written to you in your capacity as a member of
the Supreme Court Advisory Commi ttee for the Texas Rules of Civil
Procedure.

Recently, I have had an occasion to notice and appreciate a
significant difference in procedural response between Rule 168,
T.R.C.P. (interrogatories to parties) .on the one hand, and
Rule 167, T.R.C.P. (Discovery and Production of Documents and
Things for Inspection, Copying or Photographing) and Rule .169,
T.R.C.P. (Requests for Admission), on the other.

Rule 168 (Interrogatories), in an unnumbered ¡?aragraph
included under Rule 168.5, provides "Answers to interrogatories
shall be preceded b1 the question or interrogatory to which the
answer pertains." Much to my surprise, I have discovereø that
there is no similar provision in Rule 167 (Discovery and
Production) or Rule 169 (Admissions).

The subject provision contained in Rule 168 "regarding
interrogatories is good and makes the record clear. In m.os.,
circumstances, unless there has been amended or supplemental an$wers
or responses filed, the attorneys have to handle only one document
relating to interrogatories and responses. That document contains
both the questions and the answers and/or objections. Because
there is no similar provision in the rules providing for responses
to requests for production (Rule 167) or for requests for ac:missions
(Rule 169), unless the attorney, as a matter of courtesy, has copied
the particular requests for production or requests for admission in
order that they precede the response or objection thereto (which I
have made it my practice to do), then the attorneys are having to
constantly flip back and forth between the requests for production
or requests for admission and the responses.

006 !L8



Mr. Luke Soules
Law Offices of Luther Soules, III
Page Two

It seems to me that for the sake of consistency and for clari ty
of the record, a provision similar to that quoted and found in Rule
168 should be incorporated in Rules 167 and 169. I have included for
your reference copies of Rules 167, 168 and 169, along with the
language which I propose should be added to Rules 167 and 169 to make
them consistent wi th Rule 168 and which i believe will ultimately
simplify the process.. It may require a bit more of the secretaries
or paralegals in copying the requests for production or requests for
admission that precede the rèsponse or objection, but clarity for the
record would be greatly enhanced. It is further my contention that
such a procedure would not. unduly overload the filing capacity 0.£ the
District Clerks, who seem to not file much of anything anymore anyway .

If there i ssome reason why the language and change in format I
have suggested for Rules 167 and 169 was not included purposefully,
then I would like to know that reason. if it was merely oversight,
then I believe the language and the slight change in format which i
have suggested should be added to those rules would ultimately save
time and simplify the process. Ultimately, it would save money, as
we II .

Please let me hear from you in this regard.

Very truly yours,

TINSMAN & HOUSER , INC.

.

Younger, Jr.
JFYj r/mlh

Enclosures
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE
rnOMA R. PHllPS

P.O. BOX 12248 CAITOL STATION
AUSTI. TE 7871 i

(512) 46H312

CLERK
JOHN T. ADAMS

EXECUTIVE AS'T.
WILLIAM L. WILLIS

JUSTICE
FRKLN S. SPFA
C. 1. RAY
RAUL A. GONZA
OSCA H, MAUZY
EUGEN A. COOK
JACK HIGHTOWE
NATI L. HECHT
lLYD OOGGEl September 14, 1989
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ADMINISTRATIVE AS'T.
MARY ANN DEFIBAUGlj

Mr. Luther H. Soules III
Soules and Wallace
Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

I enclose a copy of a letter from Charles Griggs of Sweetwater
to Justice Cook regarding Texas Rules of Civil Procedure i68 an(j
~. The letter raises the question of how to treat the filing ot
an instrument which contains both interrogatories and requests for
admission, and the responsive instrument.

Please schedule this subject for discussion by the Committee.

NLH: sm
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THE SUPREME COURT OF TEXAS
CHIEF Jt:SllCE

mOMASR. PHIlPS
P.o- POX 12248 CAPITOi STATION

AUSTIN. TEXA 7871 i

(512) '¡63-31Z

CLERK
JOHN T. ADAMS

jtSllCES
FRKLIN S. SPEARS
C L RAY
RAlL A GONZALEZ
OSC-\ H. MAlZY
Ei:GENE A COOK
JACK HIGHTOWER
NAri L. HECHT
U.OYO DOGGEl

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASST,
MARY ANN DEFI8AUGH

September 14, 1989

Mr. Charles R. Griggs
Nunn, Griggs, Jones & Sheridan
P.o. Box 488
Sweetwater, Texas 79556-0488

Dear Mr. Griggs:

Justice Cook has referred to me your letter to him regarding
Texas Rules of Civil Procedure 168 and 169. As the Court's liaison
to the Rules Advisory Committee, I have sent a copy of your letter
to the chairman 1 Luther H. Soules of San Antonio 1 for consideration
by the Committee.

You have raised a legitimate issue.
your interest in the rules.

The Court apprepiate5

Sincerely,

Nathan L. Hecht
Justice

NLH: sm
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NUNN, GRIGGS, JONES & SHERIDAN
LAWYRS

CHA.L. NUNN 11913.19861
CHA. R. GfUCCS
C. E. JONES
PETER F. SHERIOAN

DOSCHER BUILOING
POST OFFICE Box 488

SweeTWATeR. TeXAS 79556-488
915-238-6647

TELECOP(ER
MEA COOE 915

235-9928

August 28, 1989

The Honor&bl e Eugene Aø Cook, Jus tic e
The Supreme Cour t 0 f Texas
P. O. Box 12248, Capitol Station
Austin, Texas 78711

Dear Justice Cook:

There is a m&tter arising out of the discovery process tbat is
causing some confusion at the trial court level. I would bring
this to your attention witb the thought that the Court may want
to clarify discovery rules in order to elimin&te tbis problem.

Sometime ago~ the Court put an end to the f11(n&of depositions
with the District or County Clerks, pro b a b 1 Y in the i n t e r es t 0-£
savirig storage spaceØ About that time, Rales 168 and 169 were
rewritten. Rule 168 contemplates the serving of interrogatories
and responses to interrogator.ies dir.ectly upon the partièsor
the i ra t tor n e y s . The Rule does'. not forbid the £ i I i n g of
interrog&tGries or responses with the Clerk but it doe~ not
c on temp 1 ate the f il i n g 0 f cop i e sin t hat 01 f ice . R u Ie 1 69
specifically provides that requests for admissions and responses
to requests for admissions will "be filed promptly in the Clerk's
office..."
It is not un US ua 1 for an attorney to prepare a di s cove r1 docunie nt
which incorporates both in t err 0 gat 0 r i e san dr e qUias ts fo.1:
admissions of fact; in fact, this vehicle can be quite usefu,land
can result in increased clarity and efficiency of the discovery
process.

Howe v e r, C 1 e r k sin my par t 0 f the co u n try are beg inn i n g tor e f us e

to file a discovery document that has the c h a r act er is tics 0 f
interrogatories and of requests for admissions.

I hop e the C 0 u r t w ill cons i d er an a men d m en t to Ru 1 e 169 to
eliminate the requirement of a filing with the Clerk in order
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that the discovery process may have a bit more flexibility than
it has under the current state of affairs.

Sincerely.
NUNN ~ GRIGGS J SHERIDAN

..

By:
eRG: cw

00663
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SIl'lO~, ANIS~:I, DOBY, WIL80N & SKILLERN
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7/~/ f r
A PRFESSIONAL CORPORATION

ATTORNEYS AND COUNSELORS
RICHARO U. SIMON (1907-1975)

H~NRY W SIMON (1910-19~)

P O. BOX 17047

HAROLD D. HAMMETT. P.C.
OF CONSEL TO THE fiRM

303 W~ST T~NTH

(BI7) 335-11133
",~RO 429-3245

300 PROF~SSIONAL BUILDING

FORT WORTH, TEXAS 76102-7071 TELEFAX NO.
M~RO (817) 429-5390

June 27, 1989

Luther H. Soules, III, Esq., Chairman
supreme Court Advisory committee
175 E. Houston, iOth Floor
Two RepublicBank Plaza
San Antonio, TX 78205-2230

~L
Re: 1990 Rules- Tex. R. civ. P. Rule 

169

Dear Luke:

This is to request that the committee amend Rule 169 to
restore the pre-1984 requirement ofa sworn statement 

when the

party receiving a request for admissiòns either denies a request
or states that he cannot truthfUllY 

admit or denY .tpe.. matters
requested. Also, the 

signature and oath 
should be. by the party

signing the denial or statement~ not by 

its attorney of record.

It seems that
denial was deleted
International Metals
App. - Hous. 1st 1984,

the requirement of a sworn statement or
in the 1984 amendments. Cf. lleyes v.
SupplY Company, 666 S.W.2d 622, 624 (Tex.
no writ) '.

It appears incongruouS to me that the ... .stal)dard of
reliability for responding to requests for admissions 

should be

lesS strict than for interrogatories. ..RUle 168, para~rapti 5,
requires the answers to be in writing ,under ..oa~ht .li:1itined and
verified by the person making them, not by ..the attot'l'~Y' The
same standard should apply to responding to requ~stsfor
admissions, unless the request is admitted.

Thank you for your consideration .of these c0lntlentss t Also,
please know of my gratitude to HollY Halfacre in~purotficefO~
her gracious and prompt response to my telephone 

inquiry about

this.
Very truly yours,?~~r~
HaroldD. Hammett

HOH: cjr

~cc: Holly Halfacre
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SOULES a WALLACE
ATTORNEYS- AT-LAW

A PIlOFESS10NAl CORPOMTION

TElEFAX

TENTH FLOOR

REPUBLIC OF TEXA PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

SAN ANTONIO

--12) 224-7073- -
AUSTIN

(512) 327-4105

WRITER"S .OlAECT OIALNu..eER:

December 26, 1989

Mr. Steve McConnico
Scott, Douglass & Keeton
12th Floor, First City Bank Building
Austin, Texas 78701-2494

Re: Proposed Changes to Texas Rules of civil Procedure
167, 168, 169, 188 t and 206

Dear Steve:

Enclosed herewith please find a copies of letters sent to me
by Harold D. Hammett, Jess W. Young, Charles Griggs and John F.
Younger, Jr. regarding proposed changes to the above captioned
rules. Please be prepared to report on this matter. at our next
SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan L. Hecht

Honorable David Peeples
Mr. John F. Younger, Jr.
Mr. Charles Griggs
Mr. Jess W. Young
Mr. Harold D. Hammett

yours,
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RULE 169. REQUESTS FOR ADMISSION
1. Request for Admission. At any tie after

the defendant has made appearance in the cause, or
tie therefor has elapsed, a par may serve upon
any other part a wrttn reuest for the admission.
for purposes of the pending action only, of the trth

of any matters within the scope of Rule 166b set

fort in the reuest that relate to statements or
opinions of fact or of the application of law to fact,

includig the genuineness of any docments de-
scrbed in the request. Copies of the documents

shall be served with the reuest unless they have
ben or are otherwe furished or made available
for inpection and copyig. Whenever a par is
represente by an attrney of record, servce of a
reuest for admsions shal be made on his attr-
ney unless servce on the par himself is order~d
by the court .:

Responses, including any obj ections,
shall be preceded by the request for.
admssion to which the response or
obj ection p~rtains.

(. A tre copy of a request for admis.
sion or of a wrttn answer or objecton, together
with prof of the servce theref as provided in Rule

21a; shall be fied promptly in the clerk's offce by
the par mag it.

Each mattr of which an adsion is requested
shall be separtely set fort The mattr is admit.
te without necessity of a cour order unless, with
th (30) days after servce of the request, or
with such tie as the cour may allow, the par
to whom the request is dicte serves upOn the

pa requestig the admion a wrttn Oilobjecon addressed to the ma the~..~~ by. hi .attrney, but, ur
shortns the tie, a defendat shal not be reuied
to sere anwer or objecons before the ø:irtion .
of fort-five (45) days af~servce of the citation
and petition upon him. If. 'on is made, the
reason therefor shal be sta wer . shal
spcaly deny the mattr orset . the
reasons tht the aDS

admt or deny the
meet the substace of the reuested.

when goo faith reuires that a pa alif hi .
answer Or deny only a par of the nf, which
an adsion is reuested, he shall sp~if so much
of it as is tre and qualify or de remainder.
ì\ answerig par may not give of inform-
tion or knowledge as a reasn for failure to. admit
or deny unless he states tht he has made reason"
able inquiry and tht the inormation known or
easily obtainable by him is inufficient to enable

him to admit or deny. A Par who considers that a
mattr of which an admission is requested presents

a genuie issue for trl may not, òn tht grund
alone, object to the request; he may, subject to the
provisions of pargrph 3 of Rule 215, deny the
mattr or set fort reasons why he canot admit or

deny it.
2. Effect of Admission. Any mattr admitt

under th rule is conclusively establihed as to the
par making the admission unless the cour on
motion permits withdrwal or amendment of the
admision. Subjec to th proviiOns of Rule 166

54
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Luke Soules
Offices of Luther Soules, IXi
E. Houston Street, 10th Floor
Antonio, Texas 78205

AREA cooi: 512"225"3121

~~t k\b
i~ J~ .-t~

d' i/ q ~,.i- g
Proposed Amendment of Texas Rules of Civil procedure ~Re:

Dear Luke:

This letter is written to you in your capacity as a member of
the Supreme Court Advisory Committee for the Texas RUles of Civil
procedure.

Recently, I have had an occasion to notice and appreciate a
significant difference in procedural response between Rule 168,
T.R.C.P. (Interrogatories t.o parties) .on the one band1.and
Rule 1671 T.R.C.P. (Discovery and Production of Documents and
Things for inspection, Copying or Photographing) and Rule 1691
T.R.C.P. (Requests for Admission), on the other.

Rule 168 (interrogatories), in a.n unnumbered I?aragraph
included under Rule 168.5, provides "Answers to interroga.~pries
shall be preceded bý the question or interrogatory tOwhiøi, the
answer pertains." Much to. my surprise, X have. discovered that
there is no similar provision in Rule 167 (Discovery/and
Production) or Rule 169 (Admissions). .

...

The subject provision contained in Rule 168-'regarding
interrogatories is good and makes the record clear. ...Inmos~
circumstances, unless there has been amended or supplemental answers
or responses filed, the attorneys have to handle only 

one. documentrelating to interrogatories and responses. That document. contains
both the questions and the answersandjor Objections. Because
there is no similar provisiôn in the rules providing fo'rresponses
to requests for production (Rule 167) or for requests for admissions
(Rule 169), unless the attorney, as a matter of courtesy, has copied
the particular requests for production or requests for admission inorder that they precede the response or objection thereto (which X
have made it my practice to do), then the attorneys are having to
constantly flip back and forth between the requests for production
or requests for admission and the responses.
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Mr. Luke Soules
Law Offices of Luther Soules, III
Page Two

It seems to me that for the sake of consistency and for clari ty
of the record, a provision similar to that quoted and found in Rule
168 should be incorporated in Rules 161 and 169. I have included for
your reference copies of Rules 167, 168 and 169, along with the
language which I propose should be added to 

Rules 167 and 169 to make
them consistent with Rule 168 and which I believe will ultimately
simplify the process., It mayrequi re a bit more of the secretaries
or paralegals in copying the requests for production or requests for
admission that precede the response or objection1 but clarity for the
record would be greatly enhanced. It is further my contention that
such a procedure would not' unduly overload the filing capac! tyofthe
District Clerks, who seem to not file much of anythin.g anymore anyway

If there is some 'reason why the l.anguageand change in format I
have suggested for Rules 167 and 169 was not included purposefully,
then I would like to know that reason. If it was merely oversight,
then I believe the language and the 

slight change in format which I
have suggested should be added to those rules would 

ultimately save
time and simplify the process. ultimately, it would save money, as
we II .

Please let me hear from you in this regard.

Very truly yours,
TINSMA & HOUSER, INC.

Younge r Jr.

JFYj r/mlh

Enclosures "'~
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By e I l IJ
G ! V $;Y~VJ

.21\~~
..--- ----'

A BILL TO BE ENTITLE

1 AN ACT

2 relating to the use of subpoenas to obtain the testimony of

3 children in criminal cases.

4 BE IT ENACTED BY TH LEGISLATU OF TH STATE OF TEXS;

5 Si;CTION 1. ¡Chapter 24, Code of Criminal Procedure, is
6 amended by adding Artic le24. 011 to read as follows:

Art. 24.011. SUBPOENAS: CHILD WITNESSES. fa) If a witness
.

is younger than 1e Years, the cOurt may issue a subpoena directinq

a person having custody, care, or control of the child to produce

the chi ld in court.

(b) If a person, without leaal cause, fails to produce the

child in court as directed bya subpoena issued under this article,

the court may impose on the person penalties for contempte ~
ter. The court ma also issue a writ of attachment for

the person and the chi ld, in the same manner as other writs of

attachment are issuedø~~~JA!I'e.';
'..

SECTION 2. The impol:tance of this legislation and the

1e cl:owded condition of the calendars in both houses create an

19 emel:gency and an imperative public necessi ty that the
20 constitutional l:ule .requiring bills to be read on three several

21 days in each house be suspended, and this rule is hel:eby suspended,

22 and that this Act take effect and be in force from and after its
23 passage, and it is so enacted.

70R427 GWI\-D 1 00669
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JESS W. YOÌ1G, ING.

LAWYER
P. O. Box IS948

SAN ANTONIO. TEXAS 78212
TELEPHONE (S12) 490-S299

n;kh
Urva

J f(l- 10-69

Mr. Luke Soules, III
c/o Soules & Wallace
Republic of Texas Plaza Bldg.
175 E. Houston Street
San Antonio, TX 78205

October 12, 1989
~ RolfAJ S. So_lOT

O. OOII..L
J..88 w. YOUlO

-

Dear Luke:

Confirming my conversation with you of the

Kindest reg ards ,

JESS W. YOUNG, INC.

d~ess
. JY/vh



8oIi¿/
Rule 187 RULES OF CIVIL PROCEDURE~

"intemgatories", and a sentence has ben added permit- notice of filng the interrogatories has been complet-
tig the tie and place of takig the deposition to be ed, issue a commission to tae the deposition of the
state in the order or by mean of notice. person named in the notice. Such commisSÎn shall

Change by amendment effecve Februar 1, 1973: The be styled, addrssed, date and attste as provided

fit sentence of pargrph 4 has ben rewrttn to make for' in the case of an oral deposition and shall
it clear tht the takig of a deposition to perpetuate authorize and requir the officer or officers to
testimony is to be authorized only when the. cour is
satified that a failur or delay of justice may be prevent- whom the same is addressed to summon the personed thereby. to be deposed before the officer or officers fort-,,_..___.....~..~'r_."-~': ._, .. _. _ with and to take th ' rs.under oath
RULE 188. DEPOSITONS. IN_,OREIG. to the dir~ cross interrogatories, .- It.
...~.:,~~§:'.'~"::-:.JuISDICTIONS..-:::.:,,i;:::.-.,. copy ._.. i~li .sD,all be.attache~.to_-syca £ommissio::.~::. ;.~:;,~~:-_ _ -" _ __ ,__="'---..:~ -_.' retu without delay the commision, the
1. Whenever the deposition, wrttn or oral, of mtel'gatories and the answers of the persoiî"ther ~

_any person is to be taken in a sister state or a to to the clerk of the proper cour, givig hi offici
foreign countr, or in any other jurdiction, foreign title and post office addrss. .~ ,¿:¡.~ .:. ,; ... .'. ~~i:;:..'t.-~1í
or domestic, for use in this state, such deposition ~ .. . . ~.__-- ..""-..;..i~.:-.i._
may be taken (1) on notice before a person autho- 3. ' üPÖ the grnting of a lettr rogatory under
ried to adminter oaths in the place in which the grph labove, the clerk of the court in which
enmination is held, either by the law thereof or by the 'on is pendig shall issue 

a lettr rogatory to

the law of the State of Texa, or (2) before a person take the . 'on of the person named in
commissioned by the cour in which the action is application at the in the
pending, and such person shall have the power, by application for the lettr rogatory. The lettrroga-

vie of such person's commission, to administer tory issued by the clerk shall be styled, dated and
any necessary oath and take testimony, or (3) puru- attsted as provided for in the cae of a commission.

ant toa lettr rogatory or a lettr of request, or (4) The letter rogatory shall be addressed: "To the
puruant to the means and term of any applicable Appropriate Authority in (here name the state, terr

treaty or convention. tory or countr)". The lettr rogatory shall autho-
A commission, a lettr rogatory, or a lettr of rie and request the approprite authority to sum-

request shall be issued .on application and notice 
and mon the person to be deposed before the authority

on terms that are just and appropriate. It is not fortwith and to take tht person's answers under
requisite to the issuance of a commission, a lettr oath to the oral or wrttn questions . which are
rogatory or a lettr of request that the takig of the addressed to that person; the lettr rogatory shall

deposition in any other manner is impracticable or also authorie and request that the appropriate au~
inconvenient; and a commission, a lettr rogatory thority cause the deposition of the person to be
or a lettr of request may all be issued in proper reduced to wrting, annexing to the wrting any
caes. items marked as exhibits and to cause the wrttn

2. Upon the grnting of a commission to tae deposition, with all exhbits, to be returned to the
the oral deposition of a person under paragrph 1 clerk of the proper cour under cover duly sealed
above, the .cerk of the cour in which the action is and addressed
pending shall immediately issue a commission to
take the deposition of the person named in the 4. Upon the grntig 

of a lettr of request, or

application at the time and place set out in the any other device puruant to the means and terms

application for the commission. The commission of 

any other applicable treaty or convention, to tae

issued by the clerk shall be styled: "The State of the deposition, wrttn or oral, of any 

person under

Texas!' The commission shall be dated and attst- pargrph 1 above, the clerk of the court in which
edas other process; and the commission shall be the action is pending shall issue a lettr of request
addressed to the several officers authorized to take or other device to take the deposition of the 

person

d.ti t f rth' S ti 20 001 C'vU P named in the application at the time and place seteposi ons as se 0 in. ec on . ,., i raei out in the application for the lettr of request or
tice and Remedies Code. The commission shall au-~
tbòrie and requir the officer or 

officers to whom -. other device. The lettr of request or other device

the commission is addressed immediately to. issue .~: shall be styled in the form prescribed by the treaty
and cause to be served upon the person to be r or convention under which the deposition is to be
deposed a subpoena directig that person .to appear-;.. taken, such form to be presented to the clerk by the
before said officer or officers at the time and place _, par seeking the deposition. Any error in the form
naed in the commision for the purpose of givig .', of the letter of request or other device shall be
tht person's deposition. ~~;:;;;:..~;~~....:. waived unless objection thereto 

is filed and served

- -Upon the grnting ofä""èìrirÍission to take the on or before the dme fixed in the order grnting the
deposition of a person on wrttn questions unde1" lettr of request or other device.
paragrph 1 above, the clerk of the court in which 5. Evidence obtaed in response 

to a lettr ro
the action is pending shall, after the servce of the gatory or a lettr of request nee not be excluded

60

00671



EdJie.d1toiiil C'u.it .:e.pcif¿u, fl~. il~
6243 N,W. Expre..way, Suit. 430 l- /al

San Antonio. TiXI. 7821 - I I . r(51) 7:us." j: J ) TM,
Sa/ ~ 2P ~
k.~a/

I1~lggeii8_i!e~II¡II8~_.~¡I

DATE'__~~__________

TOt"" l,t!_~~______ '"aMI á~_~.L~____
---~....i_......~ _-. -_............-_..-------
---~---...._------- --....__.._-------..-..-..

BaNDING TO TECOpil" NUfIIEHI_..i.:1íA____

NUMBER O~ PAGES (JNC~UDiNS THI S PA&li ____________

i~ AU. PACES AHI NaT RECEIVED, PL._ASI CALL. :112-714-~i1 AND ASK~aR~ *&~_~~_~..___~~_

00672



.,..1 ".iW OirirlcltS 0'

TINSMAN S HOUSER
INIlO.1I0..n.

l"liANKIoIN o. .,c:uaclI

"'AlIClA.iiT M, MAlliei.

811i.cc il. illl.l.l&..
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l-O.I:"'1 .eOTT
"'CH". i: TIN."'A'"
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Janua,y 3', 1990

Mr. G. Thoma. Coghian
LAa, t.ON, GalIN,
COCØtM; ¡,i SKI.
1700 MtNa '1...
B~a Ant=nio, iex.. 78205

It.: Cauie No. 81-C1-09116
U"lver.ai Underwriter. i:raiurance
Co.pany VI. Conitint c. L..toWik1

De.i: HI:. coghlan:

Incloled with r.,ard to tn, referll'ced caui. 1. . ~opy of
Crci..-Qu.itloni w. are lub1l1ttln9 to the CultocUin oC I.cordi
fo.ri

Ç# æ- ¡;
1l'~

DAVID Q. .lA'Ii-C
Oir eOI/Il.CI.

D(. J.... strauch Dr. airry '.ller

In iddition, pur.uant to auli 20e.2, Tex.. aule. at Civll .re-
cedure, reque.t ii hareby .ade that you pcoduce for inip'ctlon
and photocopirin9 the or1g:hial 41poil tiontra..icrlpii, ifti:ludin9
.11 exhiblti at.tachI4th.reto, of the.. recordi al 'oon .1 the
.ame ar. received by your office.

.1.... call ., ..e~.t.ry, Mri. Iylvi. ..cobdo, and i., ber
kaow wh.n th..at.i:.iiic:ripti can b. p1ckid up. Wi will photocopyth.. and return the. toyo'U l..edlatiiy.

Very trulyyouii,

TINSKA ~OUSIR,

a~ru ~
i:NC.

RP/i.e
BnC:lo'ure
ee: ftr. Cora. tint t.ikOVlki.d41, Horr!. C.outt .aporter. ~
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JESS W. YOUNG, INC.

LAWYER
p, O. Box 1&948

SAN ANONIO. TEXAS 78212
TELEPHONE (&12) 490-&299
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J 10-16-89

HJ IJ .I ~.-S~~~-~ ~orl~l.~f\ ~
Dear Luke: I .. Ik~
Confirming my conversation with you of the ~t~en Rules
188 (Foreign Jurisdiction Depositions) and 206 (Domestic
Depositions and Return) please note the highlighted portions.

October 12, 1989
~ ROJfAL S. So-iiw

or 00....

J... W. Yovo

Mr. Luke Soules, III
c/o Soules & Wallace
Republic of Texas Plaza
175 E. Houston Street
San Antonio, TX 78205

Bldg. ~

As I explained to you, .I had reason to take out-of-state
depositions in my daughter- s divorce case, and this led to the
problem of the court reporter in the foreign jurisdiction adhering
to Rule 188 and returning the depositions and bill of costs back
to our District Clerk. On such occasion, they were returned. to
the court reporter in the foreign jurisdiction, both deposition
and cost bill.

Rule 206 states that the lawyer that asks the first question gets
the honor of being the custodian, and of course when you send it
out to a foreign jurisdiction you never know who - sgoing to ask .
the first question. It would occur to me that it would be better
stated to cause the return of the foreign deposition to the party'
who caused the issuance of the same, without regard to who asks.
the first question. The bill of costs should be filed with .the
Clerk of the proper Court to be. compiled as part of the" cost. of
court.
The foreign court reporters in reading Rule 188 have seized upon.
the unnumbered second paragraph of paragraph number 2 of Rule 188
and returned the depositions to the Clerk. The Clerk then,
pursuant to Rule 206, 2, returns it to them as he takes the
position, and properly, that he is not the custodian.

.
In short, it seems to me that the two Rules conflict to some
degree, or in any event are confusing to foreign court report.ers
and clarification, simple if at all possible, should be .made when
the new Rules are promulgated.

Kindest regards,
JESS W. YOUNG, INC.

~1;ess
. JY/vh
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Rule 205 RULES OF CIVIL PROCEDURE

together with a '::tatement of the reasons given by
the witness for making such changes. The changes
and the statement of the reasons for the changes
shall be attched to the deposition by the deposition

officer. The deposition transcript and any changes
shall then be subscribed by the witness under oath,
before any officer authorized to administer an oath,
unless the parties by stipulation waive the signing
or the witness is il or cannot be found or refuses to
sign. If the witness does not sign and return the

original deposition trnscript within twenty days of
its submission to him or his counsel of record, the
deposition officer shall sign a tre copy of the
trnscript and state on the record the fact of the

waiver of examination and signature or of the il-
ness or absence of the witness or the fact of the
refusal to sign together with the reason, if any,
given therefor. The copy of the deposition trn-
script may then be used as fully as though signed,
unless on motion to suppress, made as provided in
Rule 207, the Court determines that the reasons

given for the refusal to sign require rejection of the
deposition in whole or in part.
(Added Dee. 5, 1983, eff. April 1, 1984; amended July 15,
1987, eff. Jan. 1, 1988.)

This is a new rule effective April 1, 1984. Former Rule
205 is incorporated into Rule 204. This new rule is former
Rule 209 with modification. The modification gives the
court reportr authority to file an unsigned deposition for

both part and non-part witnesses.

Comment to 1988 Change: The amendments to this rule
are to update the rule to eonform to the usual practices

used in finalizing the deposition.

RULE 206. CERTIFICATION BY
OFFICER; EXHIBITS; COPIES;

NOTICE OF DELIVERY
1. Certification. The officer shall attach as

part of the deposition trnscript a certificate duly
SWorn by such officer which shall state the follow-
ing:

(i) that the witness was duly sworn by the officer;
(ii) that the transcript is a tre record of the

testimony given by the witness;

(ii) the amount of charges for the officer's prepa-
ration of the completed deposition transcript and

any copies of exhibits;

(iv) that the deposition transcript was submittd
on a specified date .to the witness or to the attorney
of record for a part who was the witness for
examination, signature and return to the officer by
a specified date;

(v) that changes, if' any made by the witness, in
the trnscript and otherwse are attached thereto or
incorporated therein;

"

(vi) that the witness returned or did not return
the transcript;

(vii) that the original deposition trnscript, ora
copy thereof in event the original Was not returned
to the officer, together with copies of .all exhibits,
was delivered or mailed in a postpaid properly ad-

. drssed wrpper, certified with retur receipt re-
quested, to the attrney or part who asked the
Íirst question appearing in the transcript for safe-
keeping and use at tral;

(viii) that a copy of the certficate was served on
all paries pursuant to Tex.R.Civ.P. 21a.

The officer shall file with the court in which the
cause is pending a copy of said certificate, and the
clerk of the court where such certification is filed
shall ta as costs the charges. for preparing the

original deposition transcript and making and at-
taching copies of all exhibits to the original deposi-
tion.
2. Delivery. Unless otherwse requested or

agreed to by the parties on the record in the deposi-
tion transcript, the officer; after certification, shall

securely seal the original deposition transcript, or a
copy thereof in the event the original is not re-
turned to the officer, and copies of all exhibits in a
wrpper endorsed with the tite of the action and
marked "Deposition of (here insert name of wit-

Eess)/' --and --all-tereaftr. -deliver, -or-mail -i -a.
, stpaid, properly addressed wrpper, certied with

i-return receipt requested, such deposition trnscript
r ånd copies of all exhibits to the attrney or par

i' ho asked the firt question appearg in the tran-.

c n'p t, and shall give notice 0 f delivery to all partes:
The custodial attrney shall, upon reasonable r~
. uest, make the original deposition trnscript avail:

lr:e.. fO. r.. inspec.tio n, ~r photocopyig by 

any o~:; ,-
ar to the suit. ... .

..~ . '.Exhibits.' -Original documents and things pro-
duced for inspection during the eJ¡amination of the

witness shall, upon the request of a part, be
marked for identification .and annexed to the deposi-
tion transcript and may be inspected and copied by
any part, except that the person producing the
materials may (a) offer copies to be marked for
identification and annexed to the deposition trn-
script and to serve thereafter as originals if he
affords to all parties fair opportunity at the deposi-

tion to verify the copies by comparison with the

originals, or (b) offer the originals to be marked for
identification, in which event the materials may then
be used in the same manner as if annexed to the
deposition trnscript. In the event that original
exhibits rather than copies are marked for identifi-
cation, the deposition officer shall make copies of all
original exhibits to be annexed to the original depo-

sition trnscript for delivery, and shall thereafter

return the originals of the exhibits to the witness or
64
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MEMORANDUM

TO: Sub-Committee on Rules 166-216

FROM: steve McConnico

IN RE: Report to Supreme Court Advisory Committee on February
9 and 10.

DATE: January 30, 1990

On Friday January 26, the
proposals for Rules 166-216. Bill
tended theineeting in Dallas.
telephone. Prior to the meeting, Anthony
written comments. Due to the small number of
this discussion, I encourage each of to
have prior to the .February 9 and 10
:following recommendations concerning
Court Advisory Committee. our
lined twice, our suggested
hyphen. The Rules cited are
November, 1989, Texas Bar

~æ-
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PO.WELL POPP & IKARD

ATTORNi:YS AT LAW

707 We:ST Te:NTH STRe:e:T

M.FRANi' !=OWe:LL.
.JAMES POpp
WILL-lAM IKA.RO

AUSTIN, TEXAS 78701
Te:..e:F"HON e: 5'2 473-266'

G. WAL.TE:i= MCCOOl.
PATRICIA 1.4 SESSA FAC5IM'''e: 512 479-i¡OI3

September 15, 1989

The Honorable Thomas R. Phillips
Chief Justice, Supreme Court of Texas
P. O.Box 12248
Austin, Texas 78711

Iff-;
L6'6.-
/t( ¡6

-lt- ;P

L.:t- lG-;:".. .....~..'-....~...~

,;11 ;-/7f

Dear Mr. Chief Justice:

RE: Proposed amendments, Texas Rules of civil Procedure

Several people have spoken to me about the proposed rules.
Accordingly, I am taking this opportunity to furnish the court with
my unsolicited advice. Perhaps this will elevate me to your
"advisory" committee, for as our mutual friend, Tom Stovall, once
said, "I am one of the Governor's advisors. He told me, 'Stovall,
if I want your advice, I'll ask for it'." In any event, what
follows are my comments on various proposals.

- -

TRCP 215. I could find no proposed changes .for this rule.
I share the court's concern that there has been abuse .of this
rule\vith people seeking sanctions on the slightest pretext.
I think the court might consider going back to the rule that
before sanctions can be assessed there must be a violation of
a court order. Alternatively 1 there needs 

to be a
strengthening of the rule in respect to frivolous initiating
motions for sanctions.

6.

Kilgarlin
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DAN R. PRICE
ArrORNEY AT LAW

3001 LAKE AUSTIN BLVD.. SUITE 205
AUSTIN. TEXAS 78703-4204

(512) 476-7086
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W19i g

~~

November 28, 1989

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

Rules 166b(6) and 215(5) = "Good Cause" Excet:tion. with
respect to the "good cause" exception to admit untimely disclosed
evidence, Rule 166b( 6) states that supplementation is required not
less then 30 days before trial "unless the court finds that a good
cause exists for permitting or requiring later supplementation,"
and Rule 215 (5) states that late-supplemented evidence is exclUded
"unless the trial court finds that good cause sufficient to require
admission exists." First, these two rules should be made to read
exactly the same~ or confusion will arise. I prefer the wording
in Rule 215(5). Second, and more importantly, the wording in the
present rules has caused several recent cases to expressly or..
impliedly hold that the "good cause" which must be shown only.
encompasses evidence related to whether the late-supplemented
evidence should be or is required to be admitted into evidence.
Most courts, including the Supreme Court, have expressly or
impliedly held, and I believe correctly i that the "good caus.e" .
which must be shown must relate to why the discovery request .
not timely supplemented. But, the rules are not clear. on
point. I suggest clarifying the issue by the following amendments.
Amend Rule 166b( 6) to read as follows: .

A party. . . unless the court finds good cause exists for
the late supplementation and that good cause exists for
requiring late supplementation.

Then, amends Rule 215 (5) to read as follows:

A party . . . unless the court finds good cause exists
for the failure to ini tially respond. or for late
supplementation and that good cause exists for requiring
the çidmission of the undisclosed, improperly disclosed
or untimely disclosed evidence.

Thus, the rules will read more like each other, and the "good
cause" exception 'would expressly apply to (1) why the evidence was
not properly/timely disclosed s. (2) why such evidence is required
to be admitted. This should settle any conflicting case law.
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Riddle & Bro7.L'n Attorneys and Counselors

November 22, 1989

.\ ProleviIonal Corporation
:! 100 Olvii pia &: York Tower
lV9\1 Bl\an Street
Dallas. Iex;is iJ20 1

121-) 220-11:.00

2ô3-li42;3 i \letro)
12(4) 2~O-JI89 (Telecopier)
(214) 220-6414 \ Direct Dial)

Phillp W, Gilbert

Board Ccnitïed - Civil Trial Law
Texas Board of Legal Specialization

Justice Nathan L. Hech t
P. O. Box 12248
Austin, Texas 78711

Re: Proposed Amendments to Texas Court Rules
Dear Justice Hecht:

I am writing in connection with the proposed amendments to the
Texas Court Rules. I have been practicing law in Texas since 1961.
I am Board Certified .in Civil Trial Law and in C.ivil Appellate Law
by the Texas Board of Legal Specialization. A.s chairman of a
litigation section in our law firm, I have become increasingly
aware of a regressive tendency among Texas state courts to decide
cases on the basis of "sanctions" rather than upon their merits.

As a victim of discovery delays ~nd obstacles, I applaud the
use of sanct.ions for discovery violations. However, use of the
most extreme sanctions (striCken pleadings, default or dismissal)
completely changes the course of an entire case and prevents the
case from being decided on its merits.. These extreme sanctions
provide tremendous temptations to procure victory by a plaintiff
or .a defendant based upon the most inconsequential discovery
mistakes by their opponent. At times, even when there was ll
violation, attorneys are able to convince trial courts that there
was a violation, by the clever use of pure rhetoric combined with
a measure of deception. Current review standards leave these
miscarriages of justice largely unchecked.

The dangers to the judicial process in diverting a case from
a trial on the merits are compounded by leaving the choice of
sanctions completely in the hands of one person --the trial judge.
The Federal system has recognized this jeopardy to the judicial

. system by requiring certain standards to be met before permitting
-these ultimate sanctions.

I would propose that Rule 215, Tex. R. Civ. P.be amended to
provide, in a new paragraph 2d, as follows:
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Justice Nathan L. Hecht
November 22, 1989
Page 2

d. Standards for Extreme Sanctions. Before a
trial court may make an order under paragraphs ( 3), ( 4 )
or (5) of paragraph 2b of this rule, the trial court must
(1) base such sanctions on evidence of a contumacious
refusal to provide discovery; (2) explain how lesser
sanctions have been considered and why. they are
inadequate; (3) identify a nexus between the misconduct
and any prejudice to the opponent; and (4) determine that
the fault rests, at least partly, with the client rather
than their attorney.

Unless corrected, the prOblem of improperly applied sanctions
will act like a cancer on our state i s jurisprudence. The federal
courts have already recognized this problem and are dealing with
it by court decision. It would be a great boon to Our profession
to have adequate standards appear in our rules of procedure. A
system of cost awards and "fines" will 'Qolice most discovery abuses
without victimizing innocent plaintiffs and defendants. The
ability to win cases by 

sanction has made our state trial courtsbattlegrounds for "Discovery Wars" and has diverted the trial
courts from their primary task -- to try cases on their merits.

Some of the federal cases dealing with standards foriextreme
sanctions are as follows: John v. State of Louisiana, 8281".2d
1129, 1132 (5th Cir. 1987); Marshall v.' Seqona1 821F..2d 763,768
(5th Cir. 1980); M.E.N.. Co. v,. Control Fluidics. Inc., 834 F.2d869, 873 (10th Cir. 1987); Shea v,. Donohoe.construction..co. ,7Q5
F.2d 1071, 1075 (D.C. Cir. 1986) ;F;elstad v. AmericaniHol1daMotor
Co., 762 F.2d 1334, 1338 (9th Cir. 1985); HalacOEnqineeringv.
Costle, 843 1".2d 376, 381 (9th Cir. 1988); Dove. v.Codesco,)p69
F.2d 807, 810 (4th Cir. 1978). The above proposalcoIfine.s
principles expressly set forth in Halaco and John, supra.

I understand that Justice Kilgarlin has proposedisome ..similarmoderation to the extreme. sanctions itemized in Rule 215.A.lthough
he and I have virtually opposite views in many areas, 'We apparently
agree that the current Texas sanctions system is seriousiy
defective.
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RECOMMNDED NEW RULE
RELATIVE TO REQUEST AND FEE FOR A JURY TRIAL

Rule 216. Request and Fee for Jury Trial

1 . Request. Any party may demand a trial by jury of
any issue triable of right by a jury by serving upon the other
parties a demand therefor in writing at any time after the
commencement of the action and not later than thirty days after
the service of the last pleading directed to such issue, or
not less than thirty days in advance of the date set for trial
of the cause on the non-j ury docket, whichever is earlier.
Such demand may be endorsed upon a pleading of the party. (-w
jury trial ohall be h;:d in ;:ny ci'v"il oui t, unleoo Cl t,ri tten
requeot for a j ur)' trial io filed .lith the clerk of the court
a reaoonable time before the date oct for trial of the couoe
on the non jury docket, but not IceD than thirty dayo in
.:dv.:nco. J

2. Jury Fee. A fee of ten dollars if in the district
court and five doll.ars if in the county court must be deposited
wi th the clerk of the court wi thin the time for making a written
request for a jury trial. The clerk shall promptly enter a
notation of the payment of such fee upon the court's docket
sheet.

b By the Court. Issues not demanded for trial by jury
as provided by paragraph 1 herein, shall be tried by the court;
but, notwithstanding the f.ailure of a party to demand a jury
in an action in which such a demand might have been made of
right, the curt in its discretion, upon motion and payment of
the proper fee, may order a trial by a jury of any or all issues.

~u
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FULBRIGHT & .JAWORSKI
1301 MCKINNEY

HOUSTON,TEXAS 77010 HOUSTON
WASHINGTON. D. C.

AUSTIN
SAN ANTONIO

DALLAS
LONDON
;ZURICH

FULBRIGHT JAWORSKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE.713/651-5151
TELEX' 76-ZaZ9

TELECOPIER: 713/6SI-SZ46

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

16. Rule 216. The proposed change here seeks to .make
the request fora jury trial consistent with the practice in
federal court in which a party must make a demand fo.r trialwithin a prescribed period of time after the filing of .the
first pleading. The subcommittee is of the view that the rule
was only recently amended, effective January 1/ 1988, andtha.t
there is no compelling reason 

for change at the present time.
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JUGE B.P. (BILL) COKER 4'
3823 Calculus Drive //1 ~Dallas. Texas 75244 ~

(214) 247-8974

December 30, 1989 i.J fj
J

/( -SaAC! ~~ A
/? 4-'h7 tL)Mr. Luther H. Soules ~

Chairman, Rules Advisory Committee d-4-;; t: A IgJ Â/l175 E. Houston Street I c: Y-\J
San Antonio, Texas 78205-2230 l;l~J ~ t.j ) ~ '1..)

Re: Suggestedrule ChangeS~ ~ ,.
Dear Mr. souies:., QJ ~ i I .. .

Enclosed are recommended changes and additions to theT~
Rules of Civil Proced~re. Additions to existing rules and new _
rules are designated by underlined text of the rule. Portions
of existing rules which are deleted are enclosed in brackets
and lined through. Please submi t these suggestions to your
committee for consideration. '

., l ,L-_.. .." r-',t / - ~ - /.--
.. . /.'._~

~ ---"'f- --". I~ ",U :l-

Request .and Fees for a Jury Trial:

I recommend that Texas adopt a modified version of Rules
38(b) and 39 (b), Federal Rules of Civil Procedure.

Texas courts are being subjected to greater and greater
scrutiny relative to their efficiency. Many people accept the
idea that our judicial system was not intended to be. efficient.
I am on of those people. However, it is reasonable to
incorporate efficiencies where those efficiencies do.. not detract
from the judiciary r s obligation to provide a proper forum for
the resolution of disputes.

Frequently, the court r s ability to schedule and manage
its docket is hampered, if not frustrated, by late requests
for cases to be decided by a jury. Many times these late
requests are part of a trial strategy intended.. to frustrate
the opposing party. Many times attorneys come to expect jUdges
to overlook the attorneys r failure to make a, timely request
for a jury.

Better discipline in the timeliness of requesting a jury
has the potential to help attorneys, clients, and courts.

My recommendation is to require jury requests to' be made
wi thin thirty days after the service of the live trial pleadings,
or not later than thirty days before trail date, whichever is
earlier.-~-+- _.

Such a requirement will permit court personnel to provide
better management over the business aspects of the court without
significantly reducing any party i sright to a jury trial. ~~-~

00683
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Rule 241 (Repealed J .

Rule 242. Evidence needed for Default Judgment

(a) Discretion of the Court. Where the plaintiff has given
notice of the amount, or the amounts, to be requested against
the defendant, or all of several de.fendants, the court in its
discretion, may require evidence as to plaintiff 's claim, or
claims, or any part thereof.

(b) Where Evidence is Required by the Court. As to any
'Ption of plaintiff i s claim for which the court has elected
to require evidence pursuant to sub-paragraph (a), the court
shall hear evidence as to damages and shall render judgment
therefore. . .

(c) Where Evidence not Required by the Court. As
portion of plaintiff i s claim for which the court has
to require evidence pursuant to sub-paragraph (a),
shall enter judgment in the amount 1 or the amounts,
pursuant to Rule 4 7a.

to every
not elected
the court
reques ted

Rule 243. ( Repeal ed J . ~

i
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Bd 4-~7lL)Mr. Luther H. Soules ~

Chairman, Rules Advisory Committee . d-4-;)!f I'" Â/l175 E. Houston street J I 'j""
San Antonio, Texas 7ß205-ii0 ;;.l ~ c¡ ~ ,~ Sl.3 )

Re: Suggestedrule cnangesG? ~( -- I ~ _

Dear Mr. SOUles: Q! .) ~ . --
Enclosed are recommended changes and additions to the Te~

Rules of Civil Procedure. Additions to existing rules and new
rules are designated by underlined text of the rule. Portions
of existing rules which are deleted are enclosed in brackets
and lined through. Please submit these suggestions to your
committee for consideration.

JUGE B. F. (BILL) COKER
3823 Calculus Drive
Dallas. Texas 75244

(214) 247-8974

December 30, 1989

iJ :; '-,0"\ / -¡ -- / .t-
" ~ /'--",q'~(II';l-

.i

to:
My recommendations relate to changes in the rules relative

1 . claims for damages;

2. reading and signing minutes;

3. assessment of costs associated with service of process
and other notices; and

4. requests and fees for a jury trial.

Each area of recommended change i.s addressed separately.

Claims for Damages:

My recommended changes which are associated wi th claims
for damages relate to pleading _ jurisdictional amounts and
granting judgments on default. .,'

Rule 47, Texas Rules of Civil Procedure, as it now exists,
significantly increases the cost of litigation and wastes
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valuable judicial resources. This rule makes it impossible
to plead a claim for unliquidated damages without being required
to-re~plead the same claim. The rule requires a statement tnát-
only advises the opposing party that the claim exceeds the
j urisdictionaÌ limits of the court. Further, the ruleinvi tes
the opposing party to except to the lack of a specific amount
claimed, and follows that with a mandate that the trial court
sustain the special exception and require the pleader to re-plead
with more specifics. On the other hand, if the pleader
anticipates the special exception and pleads a specific ,atrial
would be required to sustain a special exception that claimedthe pleader failed to follow Rule 47. Basically, this creates
a "Catch 22" because a litigant seeking damages cannot pleadin such a way as to avoid the necessity of re-pleadiTlg.

As a housekeeping matter, I also recommend sub-part (b)
of Rule 47 be amended to require the assertion that the claim
is within the jurisdictional limits rather than above the minimum
limit. The rule, as now written, prevents affirmatively stating
a claim within the limits of a limited-j urisdiction court.

In addition to the above recommendations relative
47, I recommend repealing Rules 241 and 243, enacting
rules (which will be referred to as Rules 47a and 242).

Rule 242 replaces the current Rules

Rule 47a requires each damages claimant
person from whom damages is sought the amount
will be requested from the court in the
in response to the suit. Such a rule
which a defendant can assess
decision relative to the desirabili

Rules 241 and 243 speak to a dichotomy the
relative to liquidated and unliquidated claims..
serves very little, if any, purpose. In i imi ted
it permits the law to indulge in a presumption
However, in my view, that presumption is notreality.. _.

In sui ts involving unl iquida ted claims, we
a defaulting party admits liability due to fault,
defaulting party does not admit the amount ofby the admitted fault.

I believe my experiences would be similar to those of other
judges across the state. Letters I have received from defendants
frequently admit they had no money to pay damages, but they
deny they did anything wrong. Human nature is such that people
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cannot admit failure, but they can and do admit a debt. People
will admit a debt, even an unliquidated debt. Our presumption
is wrong~.

It is also my belief that defaulting defendants do not
rely.. on the Court to conduct hearings for the presentment of
evidence of unliquidated debts.

With those basic beliefs, .I recommend that the 

rules beamended to provide trial courts with an option of hearing
evidence or granting judgment without hearing evidence in those
cases where the claimant has advised the opposing party of the
amount to be sought on default.

These proposed new Rules 241 and 243 will permit trial
courts which have computer support to automatically process
default judgments if the Court is satisfied with the
reasonableness of the amounts claimed. The Court will also
have the option of requiring evidence if a claim appears to
be out of the ordinary.'

By
valuable
issues.

changing these rules to
Court resources and time

permi t automated judgments,
can be devoted to contested

A copy of my proposed changes to :Rules 47, 47a, 241, 242,
and 243 is attached to this letter.
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Rule 241 (Repealed J .

Rule 242. Evidence needed for Default JUdgment

(a) Discretion of the Court. Where the plaintiff has given
notice of the amount , or the amounts, to be 

requested against 
the defendant, or all of several defendants ( the court in itsdiscretion, may require evidence as to Plaintiff i s claim, or
claims, or any part thereof.

(b) Where
portion of
to require
shall hear
therefore. - -

Evidence is Required by the Court. As to any
plaintiff i s claim. for which. the court has ....èlected
evidence pursuant to sub-paragraph (a), the court
evidence as to damages and shall render jÜdgment

(c) Where Evidence not Required by the. Court. As
portion of plaintiff i s claim for which the court has
to require evidence pursuant to sub..par.agraph (a),
shall enter judgment in the amount, or the ;:mounts,
pursuant to Rule 47a.

to every
not elected
the court
requested

Rule 243. (Repealed 1 ..

I.....................".........h..

I
~tP ii.ìl

;. ";.";,::;:;i:~:;;::,':~:i;;,:::;~¿ÚUil:'
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Dear :::i:::~e::~g:~~::e:~~~ ~hh~~:eS~d~~~ Tr
Rules of Civil Procedure. Additions to existing rules and new
rules are designated by underlined text of the rule. Portions
of existing rules which are deleted are enclosed in brackets
and lined through. Please submit these suggestions to your
committee for consideration.

l ' r ,-v'- .-~ _.,. )V;. .~_.-/,q ~tf/'Jl-
t ,:
i.

.'

to:
My recommendations relate to changes in the rules relative

1 . claims for damages;

2. reading and signing minutes;

3. assessment of costs associated with service of process
and other notices; and

4. requests and fees for a jury trial.

Each area of recommended change is addressed separately.

Claims for Damages:

My recommended changes which are associated
for damages relate to pleading. jurisdictional
granting judgments on default.

wi th claims
amounts and

Rule 47,
significantly Texas Rules of Civil Procedure, as it now exists,

increases the cost of litigation and wastes
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valuable judicial resources. This rule makes it impossible
to plead a claim for unliquidated damages without being required
to re-plead the same claim. The rule requires a statemenL-that-~
only advises the opposing party that the claim exceeds the
jurisdictional limits of the court. Further, the rule invites
the opposing party to except to the lack of a specific amount
claimed, and follows that with a mandate that the trial court
sustain the special exception and require the pleader to re-plead
wi th more specifics. On the other hand, if the pleader
anticipates the special exception and pleads a specific, a trial
would be required to sustain a special exception that claimed
the pleader failed to follow Rule 47. Basically, this creates
a "Catch 22" because a litigant seeking damages cannot plead
in such a way as to avoid the necessity of re-pleading.

As a housekeeping matter, I also recommend sub-part (b)
of Rule 47 be amended to require the assertion that the claim
is within the jurisdictional limits rather than above the minimum
limit. The rule, as now written, prevents affirmatively stating
a claim wi thin the limits of a limited-j urisdiction court.

In addition to the above recommendations relative to Rule
47, I recommend repealing Rules 241 and 243, enacting two new
rules (which will be referred to as Rules 47a and 242).

Rule 47a requires each damages claimant to advise the
person from whom damages is sought the amount . ofòarnages which
will be requested from the court in t.he.event no answer is filed
in response to the suit. Such a rule provides information from
which a defendant can assess maximum risk and make a business
decision relative to the desirability Of contesting the claim.

Rule 242 replaces the current Rules 241 and 243.

Rules 241 and 243 speak to a dichotamy .the law has created
;relative to liquidated and unliquiòateòclaiilts. Thisdiêho~arny
serves very little, if any, purpose. Inlimited circumstances,
.it permits the law to indulge in a presumptionuponia.efault.
~owever, in my view, that presumption is not consistent with:reality.
:._ In suits involving unliquidated claims, wepresume that
a defaulting party admits liability due .to fault, but that . same
defaulting party does not admit the amount of òamages caused
~y.-the-admitted fault.

I believe my experiences would be similar to those of other
judges across the state. Letters I have received from defendants
frequently admit they had no money to pay damages, but.i they
deny they did anything wrong. Human nature is such that people
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cannot admit failure 1 but they can and do admit a debt. People
will admit a debt, even an unliquidated debt. Our presumption
is wrong.

It is also my belief that defaulting defendants do not
rely on the Court to conduct hearings for the presentment of
evidence of unliquidated debts.

With those basic beliefs, I recommend that the rules be
amended to provide trial courts with an option of hearing
evidence or granting judgment without hearing evidence in those
cases where the claimant has advised the opposing party of the
amount to be sought on default.

These proposed new Rules 241 and 243 will permit trial
courts which have computer support to automatically processdefault judgments if the Court is satisfied with -the
reasonableness of the amounts claimed. The Court will also
have the option of requiring evidence if a claim appears to
be out of the ordinary.

By changing thes.e rules to
valuable Court resources and time
issues.

permi t automated judgments 1
can be devoted to contested

A copy of my proposed changes to Rules 47, 47a, 2411 242,
and 243 is attached to this letter.
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Rule 241 (Repealed J .

Rule 242. Evidence needed for Default Judgment

(a) Discretion of the Court. Where the plaintiff has given
I1ice. of the amount, or. the amounts, to be requested against
the defendant, or all of several defendants, the court in its
discretion, may require evidence as to plaintiff i s claim, or
claims, or any part thereof.

(b) Where Evidence is Required by the Court. As to any
Pation of plaintiff i s claim for which the court has elected
to require evidence pursuant to sub-paragraph (a), the court
shall hear evidence as to damages and shall render judgment
therefore. - -

(c) Where Evidence not Required by the Court. As
portion of plaintiff i s claim for which the court has
to require evidence pursuant to sub-par"agraph (a),
shall enter judgment in the amount, or the amounts,
pursuant to Rule 47a.

to every
not elected
the court
requested

Rule 243. (Repealed J . ~

GO
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Dear Mr. Soules:, QJ ~ ~ ..
Enclosed are recom~ended changes and additions to the T~

Rules of Civil Procedure. Additions to existing rules and new
rules are designated by underlined text of the rule. Portions
of existing rules which are deleted are enclosed in brackets
and lined through. Please submit these suggestions to your
committee for consideration.

JUGE B. F. (BILL) COKER
3823 Calculus Drive
Dallas, Texas 75244

(214) 247-8974
-'T' -+'- .. C. .: - ~ -- )'..) ~-\.- -"'/_-'/
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r- 'í '.l-December 30, 1989

.'

to:
My recommendations relate to changes in the rules relative

1 . claims for damages;

2. reading and signing minutes;

3. assessment of costs associated with service of process
and other notices; and

4. requests and fees for a jury trial.

Each area of recommended change is addressed separately.

Claims for Damages:

My recommended changes which
for damages relate to pleading.
granting judgments on default.

are associated
jurisdictional wi th claims

amounts and

Ru 1 e 4 7 ,
significantly

Texas Rules of Civil Procedure, as it now exists,
increases the cost of litigation and wastes
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valuable judicial resources. This rule makes it impossible
to plead a claim for unliquidated damages without being required
to re-plead the same claim. The rule requires a statement that
only advises the opposing party that the claim exceeds the
jurisdictional limits of the court. Further, the rule invites
the opposing party to except to the lack of a specific amount
claimed, and follows that with a_ mandate that the trial court
sustain the special exception and require the pleader to re-plead
with more specifics. On the other hand, if the pleader
anticipates the special exception and pleads a specific, a trial
would be required to sustain a special exception that claimed
the pleader failed to follow Rule 47. Basically, this creates
a "Catch 22" because a litigant seeking damages cannòt plead
in such a way as to avoid the necessity of re-pleading.

As a housekeeping matter, I also recommend sub-part (b)
of Rule 47 be amended to require the assert:tgn.tl1a.t'the claim
is within the jurisdictional limits rather than above the minimum
limit. The rule, as now written, prevents affirmatively stating
a claim wi thin the limits of a limited-j urisdiction court.

In addition to the above recommendations relative to Rule
47, I recommend repealing Rules 241 and 243, enacting two new
rules (which will be referred to as Rules 47a and 242).

Rule 47a requires each damages claimant to advise the
person from whom damages is sought the amount of damages which
will be requested from the court in the event no answer is filed
in response to the suit. Such a rule provides information from
which a defendant can assess maximum risk and make a business
decision relative to the desirability of contesting the claim.

Rule 242 replaces the current Rules 241 and 243.

Rules 241 and 243 speak to a dichotomy the law has created
relative to liquidated and unliquidated claims. This dichotomy
serves very little, if any, purpose. In limited circumstances,
it permits the law to indulge in a presumption upon defa1.1 t.
However, in my view, that presumption is not consistent with
reality.

In suits involving unliquidated claims, we presume
a defaulting party admits liability due to fault, but that same
defaul ting party does not admit the amount of damages caused
by the admitted fault.

I believe my experiences would be similar to those of other
judges across the state. Letters I have received from defendants
frequently admit they had no money to pay damages, but they
deny they did anything wrong. Human nature is such that people
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cannot admit failure, but they can and do admit a debt. People
will admit a debt, even an unliquidated debt. Our presumption
is wrong-:-

It is also my belief that defaulting defendants do not
rely on the Court to conduct hearings for' the presentment of
evidence of unliquidated debts.

With those basic beliefs , I recommend that the rules be
amended to provide trial courts with an option of hearing
evidence or granting judgment without hearing evidence in those
cases where the claimant has advised the opposing party of the
amount to be sought on default.

These proposed new Rules 241 and 243 will permit t.r.ial
courts which have computer support to automaticallyprocess
defaul t judgments if the Court is satisfied with the
reasonableness of the amounts claimed. The Court will also
have the option of requiring evidence if a claim -appears to
be out of the ordinary. .

By
valuable
issues.

changing these rules to
Court resources and time

permi t automated judgments,
can be devoted to contested

A copy of my proposed changes to Rules 47, 4 Ta 1 2411
and 243 is attached to this letter.
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January 25, 1990 ~.
Justice Nathan L. Hecht

~~Ò~e:~x C~~~¡8 of Texas ~R ~r¡ÐAustin, Texas 78711 ~ ·
RE: Proposed Rule Changes

III. New Rule Reqardinq Motions in Limine

A. Create a new rule which provides that all Motions in
Limine of all parties in a jury trial case shall bet.iled
in the papers of the cause at least 7 days before trial. 

B. The new rule would further provide that in the event the
Motion was not timely filed, the Court. .would have)the
discretion to consider a late filed Motion in Limin.ed..f
the Court found that the opponent was not prejudi.øed
because of the late filing or thatjusticereg:i.r~çl
consideration of the contents of the Motion. .In.sho17tl
give the trial court discretion, but state t1at the t:tiaJ,
court should not hear the late filed Motion in geI1eJ?"lj
but it would have discretion to consider is the merits
of the trial required consideration.

C. Further, the trial court would be told that. it could
consider what sanctions, if any 1 in its discre.tion wOUld
be appropriate if a party wanted to urge anunti.mely
Motion and the Court found that justice required a
consideration and even granting of. the Motion....... .... ...In
short, some message to the trial court that it has)the
power to prevent lawyers from "late filing" even though
a particular trial required a that a late motion to be
cons ide red .

Judge, the reasons for the above rules are many , but I will
give you only a few.
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MOTIONS IN LIMINE

Nothing in our rules, to my knowledge, even mentions Motions
in Limine. But they are a vital part of a trial jury practice, a
technique for the trial court to get involved early in what the
case is reallv about. Also, it is way to alert the lawyers about
evidentiary issues of vital importance.

All experienced trial lawyers have had the experience of
handling in the Motion stage the decisive issues in the case:
whether "other accident" would be admitted; whether the plaintiffs
drinking would come in etc. The list could go on and on. I am
sure that you have had many cases that turned on the ruling at the
Motion stage.

Why not provide a simple rule that the lawyer must file these
cri tical motions 7 days before trial. Why wait? Why put off? Why
leave uncertain? Why leave it to local rules and local "practice"?
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The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol Station
Austin, Texas 78711

POST OFFice: 80X 98 n. OIJ-l
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Novem)ei; 2~$ () ~?-31 ~~ ,..."..".
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Dear Judge Hecht:

6. The following proposed amendments use the word "nonjuryll:
Texas Rules of Appellate Procedure 4l (a) (1) and 54 (a). . The
following proposed amendments use the word "non-jury": Texas 

Rules
of Appellate Procedure 41 comment, 52 (d), 52 comment, and 

54comment. The court may wish to standardize the termi,nolo(tY... ..... The
term "non-jury" currently appears in Texas Rules of Civil proCedure90, 156, 216 (1), 249, 307, and 542. The term "nonjury" .currently¡
appears in Texas Rule of Civil Procedure 324 (a) 

and Texas Rule of!JUdicial Administration 6 (b) (2) . ¡

I appreciate the opportunity to comment. on the proposedi:Ules
amendments and hope that my comments are helpful.

ÇJ~. Respectfully,

~.
Charles A.
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6. The following proposed amendments use the word "nonjury": I
Texas Rules of Appellate Procedure 41(a) (1) and 54(a). The.
following proposed amendments use the word "non-jury": Texas Rules
of Appellate Procedure 41 comment, 52 (d), 52 comment, and 54
comment. The court may wish to standardize the terminology. The
term "non-jury" currently appears in Texas Rules of Civil Procedure
90,156,216(1),249,307, and 542. The term "nonjury" currently
appears in Texas Rule of Civil Procedure 324 (a) and Texas RUle of
Judicial Administration 6 (b) (2) .

T£L£COPY HUMD£R:
(51ZL .78"1975

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol Station
Austin, Texas 78711

Dear Judge Hecht: --

I appreciate the opportunity to comment on the proposed rules
amendments and hope that my comments are helpful.

..

~~. Respectfully,

li. .
Charles A. Spain,

-
,.
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Hr. Luther H. Soules III
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10th Floor, Republic of Texas Plaza
175 Fast Pouston Street
San Antonio, Texas, 787.05

Ql.ourt .of Appeahi
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500 CITY-COUNTY BUILDING
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915 546-2240

CLERK
BARBARA B. DORRISCHIEF JUSTICE

MAX N. OSBORN

Re: Amendments to TPAP & T

'1m
! r" STAFF ATTORNEYJAMES T. CARTER

lJJff -
~'3:i~~~tf

DEPUTY CLERK
DENISE PACHECO

January Q, J 990

Dear Hr. Soules:

For some time I have been concerned about consideration
evidence" points of error when the_t issue had not been raised
objection or niotjon in the trial court. f.s I read TeX. R. Ci
a "no evidence" point need not he raised in a motion for new riaL.
He have know since the holdings in J. Weingarten, Tnc. v. Raze.,
S.W.2d 538 (Tex. 196R) that .a no evidence point could get a reversel,
if not a renrlit:i on, where the proper complaint had not been made for a
rendition.

In the enclosed op:inion in First Americ.an Title COmpany v. Prata
I have attempted to raise the issue in a footnote. It seems to me the
courts holding in f.ero Energy clearly conflicts with the present
language in Rule 374. I a.lso realize that at the time that opinion was

written it was consistent with the language then in the rule. But it
seemS the Courts of Appeals and perhaps the Supreme Court also are s
foJ lowing the Aero Enery holding after the rule change removed the
language about "a complaint which hadriot otherwise been ruled upon."

Of course if a "no evidence" point is not required to be raised by
Rule 324, and was not raised by the four procedures Justice Calvert
wrote about in Texas Law Review, then are we not back to "resurrecting
the reje.cted fundamental error rule" Just:ce Pope mentioned in Litton
Industrial Products, Inc. v. Gammage, 668 S.W.7.c1 319 at 324 (Tex. 1984)?

I have no idea who on your committee reviews screwball issues an
appellate judges raise for the first time in dictu1' :in a footnote. A
copy goes forward to a coupJ e of people who may review these nutty
questions.

êc: Just.iceNathan Hecht
Prof. Hm. Dorsaneo III

~. J
~;4'/~ ad&~
Hax N. Osborn
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COU RT OF APPEALS
EIG BTB DISTR ICT OF TEXAS

EL PASO, TEXAS

FIRST AMERICAN TITL E CO MPANY )
OF EL PASO AND CORONADO )
STAT E B AN K, )

)
Appellants, )

)v. )
)SYLV IA V. PRATA, )
)Appellee. )

No. 08- 88-0023 5-CV

Appeal from 243rd District Court of

El Pa so County. Texa s. (T CIF 86 -4066)

OPINION

This sui t was filed by the owner of a house who lost a
possible sale when the prospective buyer learned of pending

condemnation proceedings which had been filed prior to the owner's

purchase of the property from the Bank. The owner sued the Bank for

damages under the Deceptive Trade Practices Act and the company which

issued the title policy under the Texas Insurance Code. Based upon a

favorable jury verdict, judgment was entered for the owner of the

house. We reverse and remand the judgment against th.e Title Company

and reverse and render judgment for the Bank.

On February 7, 1984, Coronado State Bank purchased a house

which had been owned by Sylvia Prata' s mother and stepfather at a

sheriff's sale. The day before the foreclosure sale, El Paso

Community College had filed a condemnation statement to obtain the

same property. No lis pendens notice was filed and notice of the

proceedings was not served upon the owner. Without any notice of the

condemnation proceedings, the Bank sold the house to Sylvia Prata for

$56,000.00 on May 18,1984, and conveyed title to her by a special
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warranty deed. The closing was handled by First American Title

Company of EI Paso which issued a title commitment and a title

insurance policy. The title commitment made no reference to

condemnation proceedings, but the title insurance policy had an

excl usi on a s to condemna tion proceedi ngs. The ColI ege di d not serve

anyone as owner of the property until Sylvia Prata was served on

May 21, 1987, more than three years after the condemnation statement

had been fil ed.

Sylvia Prata testified that the attorney for the Bank

represented to her that she would receive "free and clear title"

"clear title" to the house. She said, at the closing, representa

of the Title Company represented that she was getting free and

title to the property.

In November 1984, Prata entered into a

house to Tito Gonzalez, a realtor who was acting

William Abraham, for $250,000.00. That

was "subject to inspection and approval

worki ng day s." The property was never inspected

approval and no sale was consummated

condemnation proceedings.

In a nswer to que stions

the Title Company engaged in a false, misleading or

practice or made misrepresentations in connection with

of the property or in the issuance of the ti tIe
property, (2) that such conduct was a producing

Prata, (3) that the Title Company and Prata agreement I
based upon the title commitment instrument, (4) that the Title Compan~

breached that agreement, (4A) that such breach was a proximate cause I

-2-
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')f damages to Prata, (5) that Prata sustained damages of $39,000.00

for loss of a sale, $5,850.00 for loss of rental value, $2,000.00 for

loss of credit reputation in the past, $9,500.00 attorney's fees in

the condemnation proceeding, $2,000.00 for travel expenses and that

$39,000.00 was the difference in the value of the property as received

and the value it would have had if it had been as represented,

$2,000.00 for inconvenience, $1,000.00 for physical pain in the past

and $2,500.00 for mental anguish in the past.

With regard to the Bank, the jury found: (6) that the Bank

engaged in .a false, misleading or deceptive act or practice in the

sale of the house, (7) that such conduct was a producing cause of any

damages of Prata, (8) damages identical to those found as to the Title

Compa ny exce pt they increa se d the at tor ney 's fees for co ndemna ti on

proceeding to $9,713.75, and (9) failed to find that the Bank

knowingly committed the false, misleading act.s or practices. The jury

found Prata's reasonable attorney's fees for trial to be $19,213.75,

with add1 ti onal attorney's fees of $16,750 .uo de pending on appel late

proceedings. They failed to find Prata's suit against the Bank and

against the Title Company was groundless and brought in bad faith or

for harassment.

Under the statute then in effect, the court trebled the

damages against the Title Company and with prejudgment interest

awarded a recovery of $192,685.63, and awarded a recovery of

$79,735.63 against the Bank. In addition, the judgment awarded

attorney'S fees as found by the jury, plus interest and costs.

Initially, a contention is made that the trial court lacked

subj ect matter juri sdi ct i on a nd that it erred in ov errul ing a pl ea in
abatement. The argument presented is that there wa~ no justiciable
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issue ripe for adjudication because all issues were contingent upon

the condemnation case which had not been decided at the time this case

was tried. The assertion is made that only an advisory judgment could

be entered prior to disposi tion of the exercise of any right of

condemnation. Appellants rely upon City or Garland v. Louton, 691

S.W.2d 603 (Tex. 1985) and California. PrOducts, Inc. v. Puretex Lemon

Juice, Inc., 160 Tex. 586,334 S.W.2d 180 (1960). To be an advisory

decision, the judicial determination must be based upon some

hypothetical or contingent situation. Freeport Operators, Inc. v.

Home Insurance Company, 666 S.W.2d 566 (Tex.App.--Houston (14th

1984, no writ). The facts in this case were established at the

of trial and the pleadings were based upon prior conduct

these parties and a third party condemnor.

case proceeded to its final disposition would not

asserted in this case since the condemnor had not

party defendant. The Bank's Points of Error Nos.

a nd the Ti tl e Com pa ny's Point of Error

Turni ng to the merits

not whether the Title Company oJ'

the jury, but whether such conduct was a

damage s foun d by the jury. For the sake

that both Appellants committed the various acts found

With that assumption, did the Title Company's acts

misrepresentations in connection with the purchase

Sylvia Prata or the issuance of the title

damages to her, all of which arose out of her failure to sell such

property to William Abraham?

The Title Company asserts, in its third point of error, that

-4-
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there was no ev idence or insufficient ev idence to support the jury

finding of causation. The argument is made that the fil ing of the

condemnation suit was the only prOducing cause of any damages

sustained by Sylvia Prata. The Title Company argues that even

assuming that there was a misrepresentation about the title at the

time of the loan closing, the title which Prata received had

absolutely nothing to do with her failure to complete the sale to

Will iam Abraham. We agree and note that the contention in this poi nj

of error perhaps should have been directed to the jury' s answer to

question number two as well as number five particuiarly since the

reference to the motion for new trial relates to the answer to issue

two as well as five. In any event, it is the contentions under the

points and not the points themselves which are controlling. O'Neil

v. Mack Trucks, Inc., 542 S.W.2d 112 (Tex. 1976),

The testimony with regard to the question of causation is

set out verbatim from those persons who were involved in the sale.

First, Sylvia Prata, the owner and prospective vendor, testified as

follows:

Q (BY MR. STEWART) Did you actually, your$elf.,
attend at some point in December, any kind of
i¡eeting concerning this property?

A Yes; I did.
. ..

Q And what was your understanding of that
meeting?

. . .
THE WITNESS: They showed us the condemnation

paper and said that the house had
been condemned and I had to tell Mr.
Goni aIei and I lost the sale.

Q (BY MR. STEWART) Did you -- were you aware of
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any other reason the sale was lost?

A Because of the condemnation.

Q Were you aware of any other reason?
A No.

Next, Mr. William Abraham, the prospective purchaser,

testified as follows:

Q Okay. Did those problems have anything to do
with the house or solely to do with this
proceeding that came to your attention?

A Well, to be honest with you I didn't. I don't
think we ever got to the -- to the inspection
and approval stage. I think that shortly
submittal it had come to our attention or
not to my attention but to Mr. Gonzalez'
attention in that there was some problem
as condemnation that was down the road.

Q Were you interested in buy ing a property
this condemnation proceeding it?

A No, si r.

Abr aham

trustee testified as follows:

Q

A Well, the contract -- one
Sylvia was to make sure it
being condemned and she made
the opposi tee It was being
killed the contract.

There is no ev idence the

Sylvia Prata had a defective title to the property,

insurance pol icy was not as repr esented to her or that she coul d not

del iver clear ti tIe to the property. The only reason the sale fell

-6-
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th rough was beca use a condemna ti on sui t had been f il ed, a matter

totally unrelated to any representations or misrepresentations made by

the Title Company at the time of the closing of the sale by the Bank

to Sylvia Prata.

In order to recover damages for any deceptive acts under

Tex.lns.Code Ann. art. 21.21 (Vernon 1981), itwas necessary to prove

that the conduct inquired about in question number one was a producing

cause of any damages sustained by Sylvia Prata. Weitzel v.

Barnes, 691 S. W.2d 598 (Tex. 1985); Chambless v. Barry Robinson Farm

Supply, Inc. 667 S.W.2d 598 (Tex.App.--Dallas 1984, writ ref'd

n. r. e.). A producing cause is "an efficient, exciting or contributing
cause, . . .." Rourke v.. Garza, 530 S.W.2d 794 (Tex. 1975); Dubow v.

Dragon, 746 S.W.2d 857 (Tex.App.-- Dallas 1988, no writ). Neither

reliance nor forseeability are necessary elements of recovery.

Weitzel v. Barnes; Hycel, Inc. v. Wittstruck, 690 S.W.2d 914

(Tex.App.--Waco 1985, writ dism'd). But, the proof must establish

that the damages alleged were factually caused by the defendant's

conduct. Dubow v. Dr.agon; Roteiio v. Ring Around Products, Ine., 614

S.W.2d 455 (Tex.Civ.App.--Houston (14th Dist.J 1981, writ ref'd

n. r.. e.). Where the ev idence does not establ ish that the alleged
false, misleading or deceptive act or practice was a producing cause

of the plaintiff's actual damages, there is no cause of action.

MacDonald v. Texaco, Inc., 713 S.W.2d 203 (Tex.App.--Corpus Christi

1986, no writ).

In pa ssi ng on a no ev idence poi nt, the rev iew ing court

considers only that evidence and reasonable inferences therefrom

viewed in its most favorable light and reject all evidence and

reasonable inferences to the contrary. Glover v. Texas General
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Indemnity Company, 619 S.W.2d 400 (Tex. 1981). We have found no

ev idence which suggests that the lost sale resul ted from anything

other than the condemnation suit. That conclusion is supported by the

acknowledgment in Appellee's brief which, when analyzing the testimony

of Mr. William Abraham, says "(h)e testified the reason he did not

proceed further with the contract was that a pending condemnation came

up." The loss of the proposed sale was not factually caused by any

conduct of the Title Company and there is no evidence to support the

jury finding of producing cause of any damages.

In passing on the insufficient evidence point, we consider

all of the evidence, inClUding that which is contrary to the verdict.

In re King'S Estate, 150 Tex. 662,244 S.W.2d 660 (1951). In this

case, there is no testimony from either of the parties to the

sale that the sale was not completed because Sylvia Prata

a good, merchantable title to the house in question.

evidence is that the sale could not be completed because

College had pending a condemnation suit.
which we consi der on this point has been set out v

the insufficient ev idence argument al so.

sustained.

Since

motion for new trial, may we reverse and render

evidence contention? Under

Razey, 426 S.W.2d 538 (Tex. 1968), we could not.

Express, Inc. v. Employers Insurance or Wausau, 651

(Tex.App.--Houston (14th Dist.l 1983, no writ), the Court, on motion

for rehearing, 655 S.W.2d 327 (1983), with one judge dissenting,

concluded that the holding in Razey was no longer applicable. That
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case was tried to the court without a jury. More recently, in City or

Garland v. Vasquez, 734 S.W.2d 92 (Tex.App.--Dallas 1987, writ ref'd

n. r. e.), the Court concluded that where a no evidence point is first
raised by assignment in a motion for new trial, the assignment is

suff ici entto obtain a remand for a new trial, but is notsuff ici ent
to obta in a rendi ti on of judgm ent. That case wa s tri ed to a jury.

See also Commercial Insurance Company of Newark. New Jersey v.

Puente, 535 S.W.2d 948 (Tex.Civ.App.--Corpus Christi 1976, writ ref'd

n. r.. e.). We conclude, as did Justice Calvert, when he wrote on this

issue nearly thirty years ago and said:

The controll ing consi deration with an
appellate court in passing on a point of error
directed at the state of the evidence is not
whether the point uses the preferable, or even
the proper, terminology, but is whether the point
is based upon and related to a particular
procedural step in the trial and appellate process
and is a proper predicate for the relief sought.

Robert W. Calvert, UNo Evidence" and "Insufficient Evidence" Points of

Error, 38 Texas L.Rev. 361 at 361-62 (1960). See al.so Robert W.

Calvert, How .an Errorless Judgment Can Become Erroneous, 20 St. Mary'S

L.J. 229 (1989). Having raised the SUfficiency issue in only a motion

for new trial and hav ing raised a point of error complaining of the

trial court's action on the motion for new trial, we can only grant a

new trial when we sustain that particular point of erro.r.1

1. A somewhat related prOblem arises from any current
application of the hOlding in Aero Energy, Inc. v. Circle C Drilling
Company, 699 S.W.2d 821 (Tex. 1985), that a no evidence point must be
raised through one of five procedural steps, the last one of the five
being a motion for new trial. We assume that ca se was tried under the
1978 langua ge in Rul e 324 which req ui red a moti on for new tri a1 in
order to present a complaint which had not otherwise been ruled upon.
See Litton Industrial Product.s, Inc. v. Gammage, 668 S.W.2d 319 (Tex.
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In a motion for judgment non obstante veredicto, the Bank

asserted that it was entitled to judgment because there was no

evidence that it had engaged in any false, misleading or deceptive act

and it had not violated the Deceptive Trade Practices Act. The

controlling issue revolves around the testimony of Sylvia Prata that

the Bank's attorney represented to her that following the foreclosure

sale, the Bank would transfer to her clear title to the property

question. She testified he told her "the reason he was doing

way was to guarantee us we would have clear title to whatever we were

purchasing." She al so said "after Coronado Bank already

property that was going to get free and clear title."

The Bank in fact transferred the property by a

warranty deed. There has been no breach of warranty and it was

undisputed at the time of oral argument that Sylvia Prata owned fee. ..1

title to the property in question. Accepting Sylvia Prata's testimony

as true, we find no misrepresentation as to what she said she Was

I

;:;:'\"::':::::: ,:;:;:' '.:. :,::::::';":;:

Ii ti ga ti on, pal ata bl,f; def ect $. 1. , . . ...
both legal and equitable title.

1

tol d.

mea n that the land shoul d be free from

and grave doubts and should consist of

~~~~~~y, T~~c~o~~t c~~~t~~~~O;~~i~~:d~~~ ;~ W~~~Y~;3 S(~~x~ ~~å8), in a I

ca se a ppa rently tried several months after the April 1, 1984 amendment
to Rule 324 which deleted the language about presenting a complaint
which had not otherwise been ruled upon. We find nothing in Rule 324
which requires a complaint about "no evidence" 1n a motion for new
trial as a prerequisi te to a complaint on appeal. " We. are unable to
determine if Security Savings Association Y. Clifton, 755 S. W.2d 925
(Tex.App.--Dallas 1988, no writ) and Tribble & Stephens Co. Y.
Consolida ted Serv ices, Inc., 744 S. W. 2d 945 (Tex. App. --San Antoni 0
1987, writ denied), were tried before or after April 1,1984. If
Tex. R. App. P. 52(a) is thé basis for such requirement, and no court
has said so, does that rule conflict with Tex.R.Civ.P. 324(a)1

-10-
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Veselkav. Forres, 283 S.W. 303 (Tex.Civ.App.--Austin 1926, no

writ). Likewise, merchantable, marketable title means a title free

and clear from reasonable doubt as to matters of law and fact and is

one not cl oude d by any out sta nding contract, cov ena nt, interest, lien

or mortgage sufficient to form a basis of litigation. Lieb v. Roman

Development Company, 116 S.W.2d 653 (Tex.App.--Corpus Christi 1986,

writ ref'd n.r.e.). In this connection, it should be noted that

condemnation does not involve the question of title to land.

Thompson v. Janes, 245 S.W.2d 118 (Tex.Civ.App.--Austin),

aff'd, 251 S.W.2d 953 (Tex. 1952); 32 Tex.Jur. 3d, Eminent Domain,

se c. 111).

In Lansburgh v.Market St. Ry. Co., 220 P.2d 423

(CaL.App.Div. 1950),21 A.L.R. 2d 185, the Court considered

an issue involving a proposed condemnation and an 'agreement to sell

land in San Francisco. In that case, there was a recision after the
purchaser learned of the proposed condemnation, but prior to the

proceedings actually being commenced. Suit was filed to recover a

deposit paid on the contract to purchase. Recovery was denied. The

Court noted that at the time for performance, no right existed because

of the contemplated future condemnation. It noted the condemning

authority had no more than the same inchoate right of eminent domain

which they had in all other properties within their boundaries, "a

ri gh t which .cl early is not an encumbr ance or defect of ti tl e." The
Court went on to note that in California, the first step with regard

t.o condemna ti on "i s the i ssua nce of summons, . . .. 11 A simil ar rul e

applies in Texas. In Rayburn on Condemnation, sec. 13.08 (1989), the

author states:

-11-
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It is now settled law in Texas, that until
the statutory provisions as to service and return
of notice have been complied with, that there is
no jurisdiction that can be exercised over the
1 and, or real estate in que sti on, .. . ..

This is the clear hOlding in City of Houston v. Kunze, 153 Tex. 42,

262 S.W.2d 947 (1953); Parker v. Ft. Worth & D. C. By.

Co., 84 Tex. 333, 19 S.W. 518 (1892); Rotello v. Bralos County

Water Control & Improvement District, 574 S.W.2d 208 (Tex.Civ.App.--

Houston (1st Dist.) 1978, no writ) . In the latter case, Chief Justi

Col eman noted that condemna tion proceedings must be conducted in

strict compliance with the statute authorizing the procedure. The
.

Court concl uded that where the condemna tion proceedings which are

pending in the county court are void for want of power or.

Jurisdiction, such proceedings may be enjoined. See also 32

Tex. Jur.3d, Eminent Domain, sec. 216. We can only conclude th

the proceedings are void and the court has no jurisdict

petition for condemnation could just as. well have been
public square or the back of a cow barn for

have. The Bank, hav ing del ivered to 5y lv 1a Prata

the land in question, was not gu.ilty of any falsê,
deceptive practice and did not violate the Dece

Act. If the filing of a condemnation proceeding w

to Sylvia Prata resulted in a loss of sale, the re

arose fr.om the conduct of the Communi ty College and not B
Points of Error Nos. Four and Five are :sustained.

That part of the judgment of the trial court awarding
damages against Fir:st American Title Company of El Paso is rever:sed

and the cause remanded for a new trial and that part of the judgment

-12- 00712



awarding damages against Coronado State Bank 1s reversed and rendered

that plaintiff have and recover nothing from the Bank, and the suit as

against the two defen~ants is severed.

December 27, 1989
Is/Max N. Osborn
MAX N. OSBORN, Chief Justice

Before Panel No. 3
Osborn, C. J., Fuller and Woodard, J.J.

(Publ ish)
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CHIEF JUSTICE
MAX N. OSBORN

QIuurt uf l\pPfuln

1Ei94tq JJu!iiriül lãistrirt

500 CITY.COUNTY BUILDING
EL PASO. TEXAS

79901 .2490

915 546-2240
JUSTICES

LARRY FULLER
JERRY WOODARD
WARD L. KOEHLER ~~vember Z2, 1989

/ DEPUTY CLERK

V DENISE PACHECO
STAFF ATTORNEY

JAMES T. CARTER

Justice ~at~an L. Hecht
P. O. ~oY 12248
Austin, Texas, 78711

Dear Justice ?echt:

I take this opportunity to ..'ri te concernin~ t1ie proposed changes in
the Texas Appellate Practice rtules as set forth in the November issue of
the Texas Bar Journal.

Pith the preBent FuJ e 374 a motion for new trial is required in
only limited instancps and most often is fi.J.ed to assert insufficency of
the evidence. Even in a coripJ i cated case with nunierous issues, that can
be done in 10 days. ':n about 90Z of the cases where a mot:i.òn for new
trial is filed it is overruled bv operation of law and there is no
heari_ng and no oråer enterecl by the trial .iudge. Yet, we allow 75 days
for this to happen. That is a waste of tirre i.n the appeJ late proc:edure
and one which can be .reduced without adversely al:fecting substantial
appellate rights. If the Court is iii.terestE'd in reduc:ng delay I would
urge that all motions for new trial be filed and amended within 20
after the signing of the .;udment and acted upon or overruled 3C) dav .
later. That would reduce the time table by 25 days from the curren.t: ..'
standards. Reauir:!iig the filing of a bond within another .10 d.;våWOtlid.
mean the show would bE. on the road 60 days after .1udgment and nöt90
days under the present ru~ es. This saving of 30 days on the 8,905
appeaJ s filed last fiscal year would have reduced the appellate time
tabJ.e for dispo::;jt50n of those cases by a time equal to 742 yèars. That:
is not a small item.

Having spent 1~ years as an appellate lawyer I would not want to
see changes that would adversely affect the appellate rights öf anv
litigant. Rut, after 16 years as an appellate judge, r believe we are
~.¡asting lots of time on motions for new trial that will never be heard
and the proposal tJi 11 still allow for motions that should be heard and
duly considered by a trial judge.

For the sake of argument I must agree that conformity is good, but:
for the sake of appellate review r cannot agree that more delay is good.

"" ~/J~
~-!ax N. Osborn
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i!300 NCN B TOWER
l!EN '- VAUGHAN.m. P.c.

0' C:OUfrSD

GRAVES. DOUGHERTY, HEARON & MOODY

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol Station
Austin, Texas 78711

POST OFFice; SOx 9S o. Oil"
.:~,~:~N~.~:~.~'::e:::o lJ yP.. ~~~
November 2~9 p ?- 3 1 'W 1-1 y1

I ~ .r, 1(\1 (0)(9

Justice -rVl) .51J lr ~
./ 14/ ell)'

Vv al\ Slr cd)

V' 5 (~tJ)

TELECOPYNUliei:Il:
(SIZl ~78.IÇl75

.,

Dear Judge Hecht: --
6. The following proposed amendments use the word "nonjury":
Texas Rules of Appellate Procedure 41(a) 

(1) and 54(a). ThefOllowing proposed amendments use the word "non-juryit: Texas .Rules
of Appellate Procedure 41 comment, 52 (d), 52 cOmment, and 54
comment. The court may wish to standardize the terminology. The
term "non-jury" currently appears in Texas Rules of Civil1?ro"edure
90, 156, 216 (1), 249, 307, and 542. The term. "nonjury". currEantly
appears in Texas Rule of Civil Procedure 324 (a) ana. Texas R'lle of
JUdicial Administration 6 (b) (2) .

I appreciate the opportunity to comment on the propo$edrllles
amendments and hope that my comments are helpful.

Respectfully,

I/.
Charles A.
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November 28, 1989 ~)) e:

~
S- bl
5íi
~~ if dl,~~

I

PAUL HEATH TILL
JUSTICE OF THE PEACE

PRECINCT 5, POSITION 1
6000 CHIMNEY ROCK, SUITE l02

HOUSTON. HARRIS COUNTY. TEXAS 7708l
TELEPHONE: 7l3/66l-2276

The Honorab 1 e Jus t ice Na than L. Hech t
Texas Supreme Court
Rules Advisory Committee
P, O. Box l2248
Austin, Texas 7871l

RE : PROPOSED AMENDMENTS TO TEXAS COURT RULES

Dear Jus t i ce Hech t :

In response to the proposed changes in the Texas Rules of Ci vi 1
Procedure, as published in the November issue or the Stat~ Bar
Journal, I respect full y reques t that the Rules Advi sory Commi t tee
consider the following comments.

Further, I request that the Rules Advisory COmmittee consider
changing !!Ie 533 by changing the following language which
states in part: "Every wri t or process from the justic~ cou~t~
shall be issued by the justice, shall be in writing and signed by .
him 0 ft i cia II y . " to read: "Every wr it or proc ess fb:im tl)e
jus t i ce COurts shaii be in wri t ing and signed by the jus ti'c:e
officially or issued and signed by the clerk under seal. of t.heCour t . " . .

'r :1.'': :
I n add it ion, I req ue s t tha t the Ru i es Adv i sory Conui tt ee 'Ì'ns i ~~..
reconuending to the Supreme Court the en 

I argemei:t o~.:¡,.:' t1'emembership of the Rules Advisory Conuittee tQ" inClude .'i'
representat i ve from the Jus t ice of the Peace Sect ionr'Of t!lø
S tat e Bar. Such repres en tat i on on the Ru i es Adv is ory Conui 1t~ø
WOuld help to coordinate the unique rules governing the justice
Court with the rules of the district and county courts.

Thank you for the opportuni ty to make these comments.

t~' ' A /'\=-~

--,ç Ñ~;Ù¿Paul Heath Ti 11
Justice of the Peace
Precinct 5, Position 1
6000 Chimney Rock, Sui te 102
Hous ton, Harr i s Coun ty, Texas 77081
Telephone: 7l3/661-2276
Past Chairman
Justice of the Peace Section
~tate Bar of Texas
~~r Mn ~nn~n~nn
I
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10

11

12

13

14

15

16

By
B. No.

1

A BILL TO BE ENTITLED

AN ACT

2 relating to a seal for justice courts.
3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF 

TEXAS:
4 SECTION 1. Subchapter C, Chapter 27, Government Code, is

5 amended by adding Section 27.058 to read as follows:

6 Sec. 27.058. JUSTICE OF THE PEACE SEAL. (a) Each justice

7 of the peace shall be provided wi th a séal that has a star wi th

8 five oints en raved in the center. The seal must also have

"Justice Court Precinct

on it.

County, Texas" engraved

b The im ress of the seal shall be attachedto all rocess

other than subpoenas issued out of the justice court and shall be

used to authenticate the official acts of the justice clerk and the

justice of the peace.

SECTION 2 ~

SECTION 3.

This Act takes effect April 1, 1990.

The importance of this legislation and the
17 crowded condition of the calendars in both houses create an
18

19

20

emergency and theimperativean public necessi ty that
consti tutional rule requiring bills to be read on three several

days in each house be suspended, and this rule - is hereby suspended.

00717
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The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
Capitol Station
Austin, Texas 78711

"

Dear Judge Hecht:



PAUL HEATH TI LL
JUST I CE OF THE PEACE

PRECINCT 5, POSITION 1
6000 CHIMNEY ROCK, SUITE l02

HOUSTON, HARRIS COUNTY, TEXAS 7708l
TELEPHONE: 7l3/661-2276

November 28, 1989

The Honorab Ie Jus t i ce Na than L. Hecht
Texas Supreme Court
Rules Advisory Committee
P.O. Box l2248
Austin, Texas 787ll

~
RE: PROPOSED AMENDMENTS TO TEXAS COURT RULES

Dear Jus t ice Hech t :

In response to the proposed changes in the Texas Rules of Ci vi i
Procedure, as publ i shed in the November issue of the State Bar
Journal, I respectfully request that the Rules Advisory Commi ttee
consider the following comments.

l..Q-l..SBL~A.NQ.E TO TRC.£...!L E 4 - C...l.I.N..LllE

The proposal to exclude Saturday, Sunday and hol idays from any
time period of five days or less would have a direct and, attimes, a nega t i ve impact upon the time frame of the procedures in
justice court and in the Forcible Entry and Detainer section of
the Rules of Civil Procedure.

As an example, the proposed change in Rule 4 would have a
defini te impact upon the court procedure in complying with ß.Ule
567 New Trials, which states in part: "The justice, within ten
days after the rendition of a judgment in any suit triedbetore
him, may grant a new trial therein on motion in writing show.ing
that justice has not been done in the trial of the cause." While
the proposed change to Rule 4 would not change the time in Rule
567, it would change the time in Rule 569 to file motion for new
tr.ial. It could put the court in the unfortunate predicament of
having the time to file the motion for new tria-I, plus the notice
to the opposing party, equal to. the time the court has to rule
upon the mot ion.

I respect full y reques t that the 81, I es Advi sory Commi t tee
recommend that the proposed changes in Rule 4 not be applied to
Part V. Rules of 'Practice in Justice Court.
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~ PAUL HEATH TILL
JUSTICE OF THE PEACE

PRECINCT 5, POSITION 1
6000 CHIMNEY ROCK, SUITE l02

HOUSTON, HARRIS COUNTY, TEXAS 77081
TELEPHONE: 7l3/661-2276

~
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1)~ J
.04-
5'JJI

November 28, 1989

The Honorab 1 e Jus t ice Na than L. Hech t
Texas Supreme Court
Rules Advi sory Commi t tee
P.O. Box 12248
Aus tin, Texas 7871l

RE : PROPOSED AMENDMENTS TO TEXAS COURT RULES

Dear Jus t i ce Hech t :

In response to the proposed changes in the Texas Rules of Civi 1

Procedure, as published in the November issue of the state Bar
Journal, I respectfully request that the Rules Advisory Commi tt
consider the following comments,

e.....S..D_.Q.N.GE TO TRQP RULe; 4 .. C..E..l.K..E TIME.

As an example, the proposed change in Rule
de fin it e i mpac t upon the cour t prOCedure in
567 New Trials, which states in part: "The
days after the rendition of a judgment in
him, may grant a new trial therein on moti
that justice has not been done in the trial
the proposed change to Rule 4 would not
567, it woul d change the time in Ruie SS9 to
.trial, It could put the court in the unfor te
having the t imeto file the motion for new trial,
to the oppos ing party, equal to. the time the
upon the mot ion,

The proposal to exclud~ Saturday, Sunday and
time period of five days or less would have
times, a negative impact upon the time frame 0
justice court and in the Forcible Entry and
the Rules of Civil Procedure .

I respectfully request that the Rules Advisory committee
recommend that the proposed changes in Rule 4 not be appl ied to
Part V, Rules of Practice in Justice Court,
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The Honorable Justice Nathan L, Hecht
Proposed Amendments to Texas Court Rules
November 28, 1989
Page 2

In the Forcible- Entry and Detainer section of the rules, in Rule
744 the defendant has five days to request a jury triai from the
date of service. This would be changed under the proposed
revision of Rule 4. Under Rule 739, court is instructed to have
the defendant appear not more than lo days nor less than six days
from date of service. This would not be effected by the proposed
change in Rule 4, but would place the court in the dilemma of the
defendant being able to request a jury trial on the day of trial
and negate purpose and effect of the revision of Rule 744.
effect ive January l, 1988.

I respectfuiiy request that the Rules Advisory Committee
recommend that the proposed changes in Rule 4 not be applied to
Part VII. Rules Relating to Special Proceedings, Séction 2.
Forcible Entry and Detainer,

The foiiowing is a listing of other rules with the five-day time
frame that would also be effected. SpecificallYth.ey are: RUles
569, 57l, and 572 in the section of the Rules of Practice in
JUtice Court, and RUles 739, 740, 748, 749a, and 749b ìn the
section of the rules (or Forcible Entry and Detainer. Due 

to the
press of time, no attempt has beenm:ade to analyze the effectthat Rule 4 wi 11 have on these rules in relation to the other
rules wiLhin their respective sections.
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MOORE, PAYNE & CLEM
A TIORNEYS AT LAW

FIRST NATIONAL BANK: BUILDING

SUIT 300
PARIS. TES 75460

(2H) 784-393

rt.C-P /.q tp-

W,F. MOORE (1861956)
HAY MOOREBILL PAYNE April 10, 1989
A, W. CLE.

BOARD CUTlFJED
'REIDEN REL l!ATE tAW

Chairman of the Committee
on Administration of Justice

State Bar of Texas
P,O. Box 12487
Capitol Station
Austin, Texas 787ll

~
Dear Sir:

It seein to me our sequestration procedure shóÚld be clarified.
The amount of the bond for sequestration is set by the court and

also, in the same order, the amount of defendant 's replevy bond,u...which
shall be in an amount equivalent to the value of the property seqestered
or to the amunt of plaintiff i s claim and one year's accrual of interest ifallowed by law on the cIa' ver is the lesser amunt, and.theesti
mated costs of court." 696). If the plaintiff replevies his replevy
bond is to be ".... óney not less than the amount fixed. by the
court's order. 11 ule 708)./. The plaintiff's sequestration bond 

may alsoserve as a rep evy bond dy condi tioned, "... in the amunt fixed
bi;' the court i sor e 698). ,

ion is not infrequently fairly nominaL. What
should be the amount of its penalty if combined with a replevy bond? For
example, you sue in trespass to try ti tle to a ranch worth $l, 00,000.00.
The rule says the defendant's replevy bond must be in the amunt of the
value of the property. The plaintiff does not need a $1,000,00.00 bond
for his protection and it would not be unusual if the defendant could net
afford the bond premium, probably abut $10,000.00, if he could range to
be bonded. Will the plaintiff's replevy bond also be Sl,QOO, ?1£
so, he is faced with the sam problems as the defendant. And if the amunt
of plaintiff's replevy bond is in the court's discretion , it would appear
the defendant is being denied equal protection of the law. (So what does
the rule refer when it says ".. .not less than the amount fixed by the
cou!"t i s order")?

Perhaps I am missing something, andifse, ! would like. tÔktt:wwhat
it is. If not, I think the Rules should be changed to.specifyth~tepievy
bonds are to be in the amount the court estimates will fairlyprøtect the
adverse pacty i s interests and likewise if a combination sequestratiøn and
replevy _bond is tendered by the plaintiff.

HM: ore

Yours ve~trUiy,

. ).\
..~ MOORE

'V
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MOORE, PAYNE & CLEM
ATTORNEYS AT LAW

-rt2c: (pqi
FIRST NATIONAL BANK BUILDING

SUIT 300
PARIS, TEXS 75460

(214) 78l-393

W.F MOORE (1861956)
HAY MOORE
BILL PAYNE April 10, 1989
A. w. cUM'

BOARD CERTIFIED
'REIDEN REL ESTATE LAW

Chairmn of the Committee
on Administration of Justice

State Bar of Texas
P.O. Box 12487
Capi tol Station
Austin, Texas 78711

~c¿
Dear Sir:

It seems to me our sequestration procedure should be clarified.

The amount of the bond for sequestration is set by the court and
also, in the same order, the amount of defendant's replevy bond, ".. .which
shall be in an amount equivalent to the value of the property seqestered
or to the amunt of plaintiff's claim and one year's accrual of interest if
allowed by law on the cla' ver is the lesser amunt, and the esti
mated costs of court." 696). If the plainti ff replevies his replevy
bond is to be "...' oney not less than the 

amount fixed by the
court's order. II ule 708).. The plaintiff's sequestration bond may also
serve as a rep evy bond dy conditioned, ".. .in the amunt fixed
by the court's or e 698).)

ion is not infrequently fairly nominal. What
should be the amount o~ its penal ty if combined with a replevy bond? For
example, you sue in trespass to try ti tle to a ranch worth $1,00,000.00.
The rule says the defendant's replevy bond must be in the amunt of the
value of the property. The plaintiff does not need a $1,000,00.00 bond
for his protection and it would not be unusual if the defenòant could not
afford the bond premium, probably abut $10,000.00, if he could arrange to
be bonded. Will the plaintiff's replevy bond also be Sl,OOQ,OOO.OO? If
so, he is faced with the sam problems as the defendant. And if the amount
of plaintiff's replevy bond is in the court's òiscretion , it would appear
the defendant is being denied equal' protection of the law. (So what does
the rule refer when it says ".. .not less than the amount .fxeò by the
cou~t 's order")?

Perhaps I am missing something i and if so, i would like to know what
it is. If not, I think the Rules should be changeò to specify the replevy
bonds are to be in the amount the court estimates will fairly protect the
adverse party's interests and likewise if a combination sequestration and
replevy bond is tendered by the plaintiff.

EM: ore

Yours ve~trUlY'
. ),\

..~ MOORE

.V 00723



~ MOORE, PAYNE & CLEM
ATTORNEYS AT LAW

-r (((,p 77) 8
FIRST NATIONAL BANK BUILDING

SUIT 300
PARIS, TEXS 75460

(2H) 784-393

W.F MOORE (186-1956)
HAY MOORE
BILL PAYNE
A_ W. CUM"

April 10, 1989

BOARD CERTIFIED
'REIDEN REL ESTATE LAW

Chairmn of the Committee
on Administration of Justice

State Bar of Texas
P.O. Box l2487
Capitol Station
Austin, Texas 78711

Dear Sir:

It seems to me our sequestration procedure should be clarified.

The amount of the bond for sequestration is set by the court and
also, in the same order, the amount of defendant's replevy bond, ".. .which
shall be in an amount equivalent to the value of the property seqestered
or to the amunt of plaintiff's claim and one year's accrual of interest if.
allowed by law on the cla' ver is the lesser amount, and t
mated costs of court." 696L~ If the plaintiff replevies his r
bond is to be ".... .ôney not less than the amount fixed
court's order." ule 708).. The plaintiff's sequestration bond may
serve as a rep evy bond rly conditioned, " . .in the amunt
by the court IS or e 698).)

ion is not infrequently fairly nominal.
should be the amount of its penalty if combined with a replevy
example, you sue in trespass to try ti tle to a ranch worth $1,
The rule says the defendant's replevy bond must be in the . .
value of the property. The plaintiff does not neèd a .$1,.000,
for his protection and it would not be unusual if the defendant..
afford the bond premium, probably abut $lO,OOO.OO"if .
be bonded. Will the plaintiff'S replevy bond also.be .
so, he is faced with the sam problems as the defendant. And"
of plaintiff's replevy bond is in the court's discretion.. ,i t
the defendant is being denied equal protection of the law. (Spwhàt
the rule refer when it says ".. . not less than the amount fixed by the'cou!"t 's order")? .

Perhaps I am missing something, and if so, I would like to know what
it is. If not, I think the Rules should be changed to specify the replevy
bonds are to be in the amount the court estimates will fairl¥ pi:otect the
adverse pacty's interests and likewise if a combination sequestration and
replevy _bond is tendered by the plaintiff.

8M: ore

\
Yours ve~trUlY'

. ).\
:~ MOORE

'V \.0724



PAUL HEATH TILL
JUSTICE OF THE PEACE

PRECINCT 5, POSITION 1
6000 CHIMNEY ROCK, SUITE l02

HOUSTON, HARRIS COUNTY, TEXAS 7708l
TELEPHONE: 7l3/66l-2276

The Honorable Justice Nathan L. Hecht
Texas Supreme Court
Rules Advi sory Commi t tee
p, O. Box 1.2248
Austin, Texas 78711

~
November 28, 1989

RE: PROPOSED AMENDMENTS TO TEXAS COURT RULES

Dear Jus t ice Hech t :

In response to the proposed changes in the Texas RUles of Ci vi I
Procedure as publ ished in the November issue of the State Bar
Journal, í respectfully request that the Rules Advisory Commi t tee
consider the following comments.

In the Forcible Entry and Detainer section of the rules, in Rule
744 the defendant has five days to request a jury trial from the
date of service, This would be changed under the proposed
revision Of Rule 4. Under Rule 739, court is instructed to have
the defendant appear not more than 10 days nor less than six days
from date of service. This would not be effected by the proposed
change in Rule 4, but would place the court in the dilemma of the
defendant being able to request a jury trial on the day of trial
and nega te purpose and ef fect of the rev is ion of Rule 744,
effective January l, 1988.

I respectfully request that the Rules Advisory
recommend that the propos.ed changes in Rule 4 not be
Part VI I. Rules Relat ing to Special Proceedings,
Forcible Entry and Detainer.

Commi t tee
applied to

Section 2.

"The following is a listing of other rules with the five-day time
frame that would also be effected. Specifically they are: Rules
569, 57l, and 572 in the section of the Rules of Practice in
Just ice Court, and Rules 739. 740 r. 748. 749a. and 749b in the
section of the rules for Forcible Entry and Detainer. Due to the
press of time, no at tempt has been made to analyze the ef feetthat Rule 4 will have on these rules in relation to the other
rules within theIr respective sections.
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~
PAUL HEATH TILL

JUST I CE OF THE PEACE
PRECINCT 5, POSITION 1

6000 CHIMNEY ROCK, SUITE l02
HOUSTON, HARRIS COUNTY, TEXAS 7708l

TELEPHONE: 7l3/66l-2276

November 28, 19B9

The Honorable JUstice Nathan L. Hecht
Texas Supreme Court
Rui es Advi sory Commi t tee
P.O. Box l2248
Aus tin, Texas 787ll

RE : PROPOSED AMENDMENTS TO TEXAS COURT RULES

Dear Jus t i ce Hech t :

In response to the proposed changes in the TexasRt.Üesøf Civi 1
Procedure, as published in the November issue of theS~~teBar
Journal, I respectfully request that the Rules AdvisorYCammititee
consider the fOllowing COmments.

In the Forcible Entry and Detainer 

Sect ion ofthe-rules(,iiniRtJleW the defendant has five days to request a jury trial~romthedate Of service. This would be changed under the. i prop()sed
revi s ion of Rule 4. Under Rule 739, court i.s ins tructedtohave
the defendant appear not more than 10 days nor. less/than 

six daysfrom date of 
service . This would not be effected by the proposed

change in Rule 4, but would place the 

court in the di lemma of thedefendant being able to request a jury trial on the day of trial
and negate purpose and effect of the revision of Rule 744,

"effective January l, 19ff8.



The
testimony
November
published
recommend
commi ttee

SUBCOMMITTEE REPORT/TRCP 737-8.13

subcommittee reviewed written comments as well
before the Texas Supreme Court in its hearing
30, 1989 concerning proposed rule amendments
in the Texas Bar Journal in November, 1989.
the following changes be considered by the
at its next regularly scheduled meeting.

1. Rules 748, 749, 749a, 749b, 749c

as
on
as
We

full

Comments support that suggested amendments to Rule 4 TRCP
(to exclude Saturday, sunday, and legal holidays from time
computation of five days or less); would serve to enlarge
the times relative to forcible entry and detainer actions
and appeals therefrom. suggestions from justices of the
peace and practicing attorneys support that these types of
actions should be excluded from the application of the
enlargement of time as proposed in Rule 4. We endorse the
recommendation set forth by the subcommittee charged with
reviewing and recommending revisions of TRCP 1-14, that is
that Rule 4 be further amended as proposed to include this
sentence following the word transfer, Saturdays, Sundays
and legal holidays shall be counted for purposes of the
five day periods provided under Rule 748, 749, 749a, 749b,
and 749c.

~
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,.AII:it SAN FELIPE PL..ZA

HOOVER. SAX & SHEARER
.. P..ATi-EaSMIP ...CI.UÓING PAorE!iSIOH"1" COi:POA..T10..S

A,.ORNEYS AT i-AW
JOE G. BA. P.C-

ao CI.,...II.O.COMJrCIlI.. K. ESTAn i.W
ao.& cl.ii"lio-...sID..HT....Ll I.STAn i.W

T~ 8O.MO 0" LEG.. SJlCClAZ.T1N

5847 SAN FELIPE. SUITE ~~OO

HOUSTON. T~XAS 77057
(713) 977-8686

FAX (7';3) 977-5395

November 28, 1989

Justice Nathan L. .Hecht
Supreme Court of Texas
Supreme Court Building
Austin, Texas 78711

VIA FEDERAL EXPRESS
AIRBILL #5000353945

RE: Objections of the Houston Apartment Association to
changes in TRCP 4.

Dear Justice Hecht,

Our firm is counsel to the Houston Apartment Association, a
trade association representing over 350,000 apartment. units in
the Houston area. we have discussed the proposed changes toTRCP
Rule with 

Larry Niemann, counsel for both the Tex.as Building
Owners and Managers Association, and the Texas Apartment
Association. We must concur 

with Lar.ry i s comments and we share
the same objections expressed to you by Mr. Niemann.

Simply stated, Texas landlords are in the business of
collecting rent for the shelters that they provide; they are not
in the business of evicting tenants. As you know the vastrnajor""
ity of evictions are 

filed for nonpayment 
of . r.ent. By the.. time

that eviction has been filed the average tenant, who 

knew . t¡hñ

date the rent was due in the first place, has .receiyedal¡;J:.ñ
notice, various forms of informal request for. paymenti at19t~8E!.
to vacate, and a copy of the Plaintiff i s .eviction petiti09fi:rf
the lease required some opportunity to cure there .would hav~p~ñn
an additional written notice furnished that. 

resident. .. I~g9.~$

without saying that at any point along that process, the.res;idñrit
has the opportunity of cur ing the default 

and tendering p¡;Ynient

to the landlord, who in most cases would gladlY accept the 

pay..

ment.

The proposed change in the rules wouid simply elongata
delay in returning the apartment to production.

The jòinder of a claim for the delinquent rent with the
eviction petition has not been effective. Most tenants are jud.g-
ment proof and therefore the landlords do not have a practical
remedy to gain back the lost rent. For this reason it is
extremely important that the eviction process continue to be an
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Justice Nathan L. Hecht
November 28, 1989
Page 2

expedited one designed to return an unproductive asset back to an
income producing apartment unit.

Candidly, we have heard no objection from any of the
Constables or Justices of the Peace regarding the current rules.
In fact, we have heard no real request for a modification of
those rules. Accordingly, we would urge the court to make an
exception to the proposed Rule TRCP 4 for the five day time
periods involved in TRCP 748 through 749c regarding the waiting
period for writs of possession and eviction appeals.

Respect fullysubmi tted,

JGB: df

;qr::J B:6~;~REARER

A~rney for the
/liouston Apartment Association~

cc: Mr. Paul Heiberger
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The
testimony
November
published
recommend
committee

SUBCOMMITTEE REPORT/TRCP 737-813

subcommittee reviewed written comments as well
before the Texas Supreme Court in its hearing
30, 1989 concerning proposed rule amendments
in the Texas Bar Journal in NoveIler, 1989.
the following changes be considered by the
at its next regularly scheduled meeting.

3. Rule TRCP 792

as
on
as
We

full

Payments- received concerning 1987 amendments to Rule 792,
expressed concern that the rule is then amended does not no
longer precisely coordinate with Rule 793. That is, Rule
793 prescribes the form of abstract of title and has loaned
it the description of written instruments or documents.
Rule 792 is amended, permits the court after notice and
hearing, prior to the beginning of trial, to order that no
evidence of the claim or title of a party who failed to
file an abstract of title be given at the trial. The
amended Rule 792 does not facially limited to written
instruments. Accordingly, the following change might be
made to Rule 792, to wit.

RULE 792. TIME TO

~
~



DE LAGE. HUDSPETH AND PITMAc"f
LAW OFFICES

-rCf 7 q d-

1C¡8 t-

EUGENE ... PiTMAN
CHARLES E. FITCH
PAUL .J. McCONNELL,ll1
MICHAEL R. TIBBETS
DONALD W. MILLS
Oe:BORAH8. YAHNER
BEN A. BARING. .JR.
JAMES ... TYLER

3100 SUMMIT TOWER
ELEVEN GREENWAY PLAZA AL8ERTJ. DE LANGE

0892-19631
HOUSTON, TEXAS 77046

C. M. HUDSPETH
OflCOUNS£i.

TEi-EPHONE (71~) 871-2000
TEi-ECOPIER (71~) 871-2020

LUCVJ. YEAGER
SUSAN J.TAYLOFl
WAqR.EN H. FISHER
STEPHEN C. REIO
ROSA S. SILSERT
CYNTHIA S. WJNZENRIe;O
S. SRAOLEY TOOES

December 12, 1989

The Supreme Court of Texas
Supreme Court Building
P. O. Box 12248
Austin, Texas 78711

Gentlemen:

This letter is written pursuant to the verbal invitation of
the Chief Justice in his recent speech to the Trial Section of the
Houston Bar Association, concerning the proposed revision of the
Texas Rules of Civil Procedure.

In Section 7 of the Rules relating to special proceedings
(Trespass to Try Title), Rule 792 was amended July lS, 198ï, to add
a provision permitting the Court after notice and hearing, prior
to the beginning of trial, to order that no evidence of the claim
or title of a party who failed to file an Abstract of Title COuld
be given on trial.

Rule 793 prescribes the form an Abstract of Title shOuld take,
and is limited to description of written instruents or documents.
Rule 794, which provides for an Amended Abstract, still prOvides
tha t :

"But in all cases the documentary evidence of
title shall at the trial be confined to the
matters contained in the Abstract of Title"
(emphasis ours).

Prior to the July 15, 1987 amendment of Rule 792, the Courts
had, with fair consistency, held that only written instruments
supporting the claim of ti tIe were preclud.ed from evidence by a
failure to file an Abstract of Title. Evidence of possession (both
prior uninterrupted possession and adverse possession) was
admissible, even in absence of filing a requested Abstract of
Title.

The language of the addition to Rule 792 casts doubt upon a
continuation of this construction, but instead indicates that no
evidence of any character can be introduced,Showing a claim or
title, in the absence of filing a requested Abstract of Title. We
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The Supreme Court of Texas
December 12, 1989
Page 2

do not believe that this was the intention of that amendment and
would request that another amendment to Rul.e 792 clarify the
intention to preclude only written instruments which are evidence
of the claim or title.

Also, in Rule 798, relating to conuon source of title, the
third sentence, reading "before any such certified copies shall be
read in evidence, they shall be filed with the papers of the suit
three days before the trial and the adverse party serv.ed with
notice of such filing as in other cases" ,seemS outdated.

When adopted, the evidence statutes required such filing and
notice of certified copies ,as a prerequisite to their introduction
in evidence. Those statutes have now been repealed, however, and
replaced by the Texas Rules of CiVil Evidence, inClUding Rule
803 (14) and RUle 902 (4), neither of which require such notice and
filing.

We would request that this requirement be removed from Rule
798.

EJP/bjw

Sincerely, I
. Pi:tri Cl~
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FULBRIGHT Óc JAWORSKI
1301 MCKINNEY

HOUSTON. TEXAS 77010

~
HOI.STON

WASHINGTON. D. C.
AI.STlN

SAN ANTONIO
DALLAS
LONDON
,zlJRICH

FlJLBRIGHT JAWORSKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE' 713/651-5151
TELEX' 76-2829

TELECOPIER: 713/1;51-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson, The conclusions reached at the
meeting were as follows:

i 7. Section 51.803 (a) of the Government Code, This
rule says that the "Supreme Court shall adopt rules. and
regulations to regulate the use of electronic copying devices
for filing in the courts." The subcommittee is. of the
unanimous view that filing with courts by electronic means
should not be adopted at the present time. The rationale is
that we should wait to determine the experience of electronic
filings between lawyers t.o determine the extent, if any, of the
problems. Also, courts are not yet presently equipped to
handle such filings.
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JUSTICES
NORMAN L. UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

OInu of J\pp£irls
mltimentq ~up£te 3juòdal ~ißtrid

CLERI(

BElH A. GRAY

CHIEF JUSTICE
. PAUL W. NYE

DEPUTY CLERK

CATHY WllBORI
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 7a401

512-888-0416

January 2, 1990

(Y ,sa. -,t;A
Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 787ll
Dear Justice Hecht:

In addition to the above. commen.ts regard~Jlg proPo$~druJ.7
amendments, we have the fOllowing comments concerninca chan.c;es~7
feel should be made to the. existing rules and. matters whi.chWe
feel should be addressed in the rules:

In addition to the above rules, we would like
to suggest that the higher Courts adopt a
rule regarding filings made by fax machine.
For your reference, we have enclosed our
internal rule regarding this Court's pOlicy
on fax filings.

Also, what about bankruptcy cases? A rule
requiring the Court of Appeals to abate theappeal if any party to the appeal files a.
petition for bankruptcy might be helpful.
Our present procedure is to abate the entire
appeal for administrative purposes and allow
reinstatement of the whole appeal when the
stay has been lifted. We find that abating
the enti re case has worked much better than
a pi ecemeal aba tement as to one or two
parti es only.

In addi tion, we would like to see the Court
of Criminal Appeals adopt rules regarding
appeals by the State. I.e., timetables,
etc.
Also any procedural rules presently contained
in the Code of Criminal Procedure should be
w ri tten as rules in the Rules of Appellat.e
Procedure. I.e. 44.45(d)9.
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Webb, Kiser & Luce
40~1 001

~h
(YvO

.,' ~ 10-4- ü. C\~' OJ
4620 RENAISSANCE TOWER

1201 ELM STREET

DALLAS. TEXAS 75270

TELEPHONË (214) 744-4620

A Professional Corporation

Attorneys and Counselors at Law

~Brian L. Webb
Board Certified . Family Law
Texas Board of Legal Specialization

Katherine A. Kinser

Buddy Luee

October 2, 1989 IJJ H ~

l: d# Tt U¿V-.~~
Q?1~

~

Mr. Luther H. Soules
Chairman, Supreme Court Advisory
Committee
10th Floor, NCNB Te~as Plaza
175 East Houston
San Antonio, Texas 78205

Dear Mr. Soules:

Over the last few months, I have had several discussionsi with
Justice Linda Thomas concerning the need .tor Rules of. Civil
Procedure which address sanctionable behavior at the Court of
Appeals and Supreme Court leveL. Specifically, I believe there is
a need for Rules with would permit motions for sanctions to bè
filed either at the Court of Appeals and Supreme Court level or at
. the trial court level while appeals are pending toad.dres.æ bttnavior
'such as parties and/or attorneys communicating diractlYi witnthe
Courts without notice to the opposing side. ItisniY' understanding
. that, at this point, there are norulè$ whieh'pei:mitIllotiohs for
sanctions to be filed in the appellate courts,.. nor. doesthisitrial
court have the power to hear such a motion. while. .an)appeal is
pending. Speaking from personal experience, this situa.tion. is nOt
only frustrating, but certainly is difficult to aXpläin t.o a client
who believes their case is being harmed by beh¿¡vior of an opposing
party i which simply woUld not be tolerated at the trial court
level.

I have spoken with several attorneys who practice family law
in the Dallas County area and everyone I have spoken. to believes
that this is a problem that needs to be addressed. I would
appreciate any consideration you and your Committee :may be able to
give to this matter and am certainly willing to volunteer my time
to work on Rule amendments directed 'towards this issue.
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Mr. Luther H. Soules
October 2, 1989

Page Two

Thank you very much for your cooperation.

KAK/sa

cc: Honorable Linda Thomas
Mr. Kenneth Fuller
Mr. Harry Tindal i

Very
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Chief Justìce

Firt Court of Appeals

137 San Jacito

Houston, Texas 77002

v 'J-
/4. /J.- H r

(04J~~~¿~7ffp~~~l- .l¡e- FR G. EV ANS

September 8, 1989

4 ~~. /.~/-(!.J~¿~Hon. Thomas R. Philips
Chief Justice
Texas Supreme Court
P.O. Box 12248

Austin, TX 78711

Dear Chief Justice Phillps:

I have discussed with Justice Murry Cohen several subjects that might be
considered by the panels at the meeting of the appellate section at the Judicial
Conference.

( I feel sure that you and the members of your court are as concerned as

¡the jústices on the intermediate appellate courts about the impact of mandamus and
. other extraordinary proceedings. I respectfully suggest, therefore, that this subject be

considered as an item for discussion by the panels at our section meeting. Mr. Roger
Townsend, the current President of the Appellate Section of the State Bar, has
indica ted that his section would be glad to assist you and the judiciary in trying to find
some solutions for this growing problem.

I // Ó Another problem of less magnitude, but one which continues to plagueV * us, is the p ublication (or non-publication) of opinion s. I know that many justices feelwe should be able to develop a better system for Texas, so that unpublished opinions

I might be of greater benefit to the bar and the judiciary.
Third, but certainly. not last in importance, is the matter of compensating

our permanent legal staff. Thanks to you and your leadership, the legislature
provided substantial increases in the salaties of the judges and the briefing attorneys.
OJir permanent staff did not, however, receive simiiar benefits. Particularly, our
research attorneys are sorely underpaid, and our entire permanent legal staff are
entitled to some increase in their salaries. I would hope that this could be a high item
of priority in the 1991 Legislative Session.

I would appreciate your panel's consideration of these matters, if time
permits.

FGE:cc
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CHIEF JUSTICE
PAUL W_ NYE (fnu of J\lP2a1s

'Q~irúimt~ ~upmt2 3juòdal ~istrid

CLERK

BETH A. GRAY

JUSTICES
NORMAN L. UmR
NOAH KENNEDY

ROBERT J. SEER DEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

Di:PUTY CLERK

CATHY WILBOR
TENTH FLOOR

NUECES COUNTY COURTHOUSe:

CORPUS CHRISTI. iEXAS 78401

512-888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

-dA (J
Rule 3 (b) . Si nceappeal s

the parties
appellant and
the state.

In addi tion to the above
amendments, we have the foIl
feel should be made to the
feel should be addressed in the

(I
~~~
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JUSTICES
NORMAN LUmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

QInu pf J\pp£uls
'm4irlt!utl¡ ~mtt! muòdal ~isirid

CLERK

BETH A. GRAY

CHIEF JUSTICE

PAUL W. NYE

"
TENTH Fi.OOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

DEPUTY CLERK

CATHY WILBORN

512 -888-04 i 6

January 2, 1990

Hon. Nathan L. Hech t
Justice, Supr.eme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

In addi tion to the above comments regarding proposed rule
amendments, we have the fOllowing comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

Tf P
Rule 4 (c) . The number of copies should be uniform for

the Supreme Court and the Court of Criminal
Appeals, that is, an original .and
II copies or no original and 12 copie~.
(This should be done in parts 2 and 3 of this
rul e. )
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CHIEF JUSTICE
PAUL W. NYE QInu of J\pp£ms

lìairlimtlT ~UFmt2 :1iùi:a1 J§iidridJUSTICES

NORMAN 1. UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTi. TEXAS 76401

January 2, i 990

Bon. Nathan L. Hecht
Justice, Supr erne Court of Texas
P. O.Box 12248
Austin, TX 78711

Dear Justice Hecht:

In addi tion to the above COmments
amendments, we have the following comments
feel should be made to the existing rules
feel should be addressed in the rules:

CLERK

BETH A. GRA

DEPUTY CLERK

CATHY WllB(

512-888-0.416

T~-.~
Rul e 5 (b) (5) . This rule should

finding by the tri
the date on
after proof
motion has
clerks in
order signed
date upon wh
begins would be
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JUSTICES
NORMAN L.UTTER
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

OInu of !\pp2als
'Qqimenf~ ~Ufeme mubdal ~istrid

CLERK

BETH A. GRAY

CHIEF JUSTICE
PAUL W. NYE

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

DEPUTY CLERK

CATHY WilBORN

512.888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

);L-
Dear Justice Hecht:

In addi tion to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

----Jtllf
Rule II. Often we receive questions about whose duty

it is to pr epa r e th e exh ibi ts for
transmission to the appellant court -- the
court reporter or the trial court clerk.
This would be cleared up by a specific rule.
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JUSTICES

NORMAN L. UTTER

NOAH KENNEDY

ROaERT J. SEERDEN

FORTUNATO P. aENAVIDES

J. aONNER DORSEY

Q1nu of ¿\pp2aIs
'Q~irlimt1r :ßuprtm~ muñi:ial ~istrid

CLERK

aETH A. GRAY

CHIEF JUSTICE
PAUL W. NYE

DEPUTY CLERK

CATHY WILBO
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 76401

512.888.0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box l2248
Austin, TX 787ll
Dear Justice Hecht:

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

IRAP
Rule 12. References in this rule should be to the

district not Supreme Judicial District.

~
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JUSTICES
NORMAN l. UTTER

NOAH KENNEDY
ROBERT J. SEER DEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

QInu nf J\pp£a15
'Q~irl1!ii4 ~iiei1! muàtial :¥istrid

ClERK

BETH A. GRAY

CHIEF JUSTICE
PAUl W. NYE

DEPUTY CLERK

CATHY WIlBORN
TENTH FLOOR

NUEÇES ÇOUNTY ÇOURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512-888.0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

Inaddi tion to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

~~~rtM
Rule 13 ( i) . The clerk should be able to decline to file

the record, etc. AND (not or) the Court
should be able to dismiss.

~
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JUSTICES
NORMAN LUTTER
NOAH KENNEDY
ROBERT J. SEEROEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

QInu of ¿\pp£als
'U4imtnt4 ~upemt miùi:al ~iiitrid

CLERK

BETH A. GRAY
CHIEF JUSTICE

PAUL W. NYE

OEPUTY CLERK

CATHY WIL130RI
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512.888.0416

J anua ry 2, I 990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box l2248
Austin, TX 78711

Dear Justice Hecht:

I addi tion to the above comments regarding ,proposed rulen f II ' comments concerning changes we
amendments, wbe havde tthoe t hOe :i~iing rules and matters which we
feel should e ma e
feel should be addressed in the rules:

-- l? P
Rule 16. This rule allows for a cause reqUiring

immediate action to be taken to the nearest
court of appeals. However, once a cause is
taken to the nearest court, does that court
have any power to issue a wri t to a jUdge
outside its district?

Is the nearest Court of appeals acting as
itself or as the original court of appeals?

The only appendix attached to the rules
pursuant to R51 (c) and 53 (h) governs criminal
cases only. More and more, we are receivingrequests about the proper way to prepare a
transcript and statement of facts in a civil
case. When the Supreme Court repealed the
predecessor rules to 5l(c) and 53(h), it was
unclear whether the orders issued pursuant to
those rules were also repealed. Upon inquiry
to the Supreme Court about the si tua tion, we
were told new orders would issue. As of yet,
we have not been informed as to the decision
by the Supreme Court.
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CHIEF JUSTICE
PAUL W. NYE

JUSTICES
NORMAN L. UmR
NOAH iiENNEDY
ROBERT J. SEERDEN

FöRTUNATO P. BENAVIDES

J. BONNER DORSEY

QInu of J\pp2alli
'Qqit'imtq :ßupnm.e JJiùcial ~i5trid

CLERK

BETH A. GRAY

DEPUTY CLERK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401
512.8aa.()16

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supr eme Court of Texas
P. Q. Box l2248
Austin, TX 78711

Dear Justice Hecht:

In addi tion to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

~AP
Rule 40 (a) (3) (B) .

Rule 40 (a) (3) (E) .

Rule 40 (a) (3) (F) .

Rule 40 (b) (1) .

This rule should clarify the time for p~Ying
costs when improper notice has been given.
I. e., otherwise, he shall not be enti tled to
prosecute the appeal without paying the costs
or giving security therefor within the time
limi t allowed by rule 41.
The last sentence should read: "if no written
sianed order is is made on the contest . . .

n

This rule should read: n. . . he shall be
required to make such payment or give such
securi ty (one or both) to the extent of his
ability within the time limit provided. bv
ru i e 41 ( a) . n

Was this rule meant to change 44.02 prOviso?
Rule 40 (b) (I) not consistent with art.
26 .13 (a) (3) . Should 40 (b) (I) apply only to
felonies? If 40 (b) (1) applies only to
felonies, is 26.13 in conflict with non-
proviso 44.02?
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CHIEF JUSTICE
PAUL W. NYE QInu of J\pp:enls

'm~irl£tt~ ;Supei2 3fuòi:al ~iid:ridJUSTICES
NORMAN L. UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P_ BENAVIDES

J. BONNER DORSEY

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 76401

January 2, 199Q

Hon. Nathan L. Hecht
Justice, Supreie Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

CLERK

BETH A. GRAY

DEPUTY CLERK

CATHY WILBOR

512-888-0416

In addi ti on to the above comments regarding proposed rUI~
amendments, we have the following comments concei:ningChanges .we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

-nP
Rul e 41 ( a) (2) . This rule should read: "If a. timely contest

to an affidavit in lieu Of bond is
timely sustained . . . . "Also, the.rule
should provide what the consequences are, if
the trial court finds and reçites..that the
affidavit is not filed in good faith.
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The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box .12248
Capitol Station
Austin,Texas 78711

Justice

Dear Judge Hecht:

I

4. The court may wish to consider a~opting the amendments to \
Texas Rules of Appellate Procedure 41, 202, and-. 210 as adopted by 1
the court of criminal appeals on June 5, 1989. See Order Adopting
Amendments to Texas Ru1~s of Appellate Procedure, 52 Tex. B.J. 893
(1989) .

I appreciate the opportunity to comment on the proposed rules
amendments and hope that my comments are helpful.

~~ Respectfully,

1i,
Charles A" Spain, Jr.
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(''ie_=,,, ~ ~""''"..- Cour Order_

Order Adopti Amendments
To Texas RuIes of Appellate Procedure

Effective July 1, 1989

BE IT ORDERED by the Cour of Cral Appeal that the
followi appeded amendmts to Tex Rules ofAppeate Pro
ceure ar herby adopted and promulted to govern crmial
ca and c:mial law matters (Arcle V, §5 and Arcle 4.04,

C.C.P.), under authority of and in conformty with Act 1985,
69th Le., 01. 68, p. 5136, §§1-4, and Arcles 44.33 and 44.4$,

Code of Crmial Procedur. Intended and desìgned to be in-
term meases to trat spec sìtuations, thes amended rues

shall govern posttral, appellate and revìew procur only in
c:minal ca and cral law matter. Th order does not
amend any exìstingrue, promulte any new rue nor repeal
any rue in the Texas Rules of avi Procur. No rue amended
by thi order shall be applicable to any civi ca ("actons of
a civi.natue" (Rule 2, T.R.av. P.)) unes and unti it ha be
promulated by the Supree Court of Tex.

BE IT F'TH ORDER tht the Tex Rules of Appellate
Prour be and they ar herby made applìcable to appeal
by the State take pW'ant .to Acts 1987, 70th Le., 01. 3$2,
p, 188, coded as Arcle 44.01, Code of Cii Procedur.

BE IT FUTH ORDER tht the Clerk of th Coursha
fie with the Setar of State of the State of tex, for and
in behal and as the act of thi Cour, a duplicate origial copy
of tros order and Rule S4(b), and the Clerk shal caus them to
be publìshed in the Tex Regter and the Tex Bar Joural,
as provide by the abve Act.

BE IT F'TH ORDER tht thes amended nies beme..ør;.... J..I.. ~ ~,,"n_ _. --! dì
; and
i the

"tles
the

and
'. as

yof

....UI llVu:cun \.lUuon, Judge

151
Ma O. Teae, Judge

151
O1uck Mier, Judge

151
O1ades F. (01uck) Capbell,

Judge

151
Bil wrte, Judge

151
M. P. Duca, II, Judg

151
David Bechelma, Jr" Judge

Rule 41. Ordiar Appeal- When Pertected.
(a) (Appeal in Civi Ca.) (No Chge)
(b) Appe in Crmi Ca.(1) Time to Perect App notice

of appeal ìs fied withì een by the state) dà afer
th day setence ìs impo t or the
day an appealable order ìs signed by the tr judge; except, if

a motìon for new tr ìs tiely fied, notice of appe shall be .
fied with ni days af th setece ìs impo or suded
in ope cour.

(2) (Extenion of Time.) (No Che)
(c) (Premturely Filed Documents.) (No O1ane)

Rule 210. Dir Appeals in Death Penalty Cas.
(a) (Record.) (No Change)
(b) Briefs. Appropriate proviions of Rule 74 govern prear-

tion and filing of briefs in a ca in wroch the death pealty has
ben ass. excet that a brief mayexce fifty pages and an
original and ten copies of it shal be filed. 0 0 7 4
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Cour Orderr-

Order Adopti Amendments
To Texas Rules of Appellate Procedure

Effective July 1, 1989

BE IT ORDERED by the Cour of Cral Appeal that the
followi appeded amendmts to Tex Rules of Appete Pro
ceure ar herby adopted and promulted to govern crmial

ca and crmial law matter (Arcle V, §5 and Arcle 4.04,
C.c.P.), under authority of and in confonnty with Act 1985,
69th Le., Ch. 68, p. 5136, §§1-4, and Arcles 44.33 and 44.45,

Code of Crimial Proceur. Intended and designed to be in-
term meases to trat spec situations, thes amended rues

shall govern posttral, appellate and review prour only in
crminal ca and cr law matter. Th order does not
amend any existing rue, promulgate any new rue nor real

any rue in the Tex Rules of Ovi Prour. No rue amended
by thi order shall be applicable to any civi ca ("actons of
a civi natu" (Rule 2, T.R.Civ. P.)) unes and unti it ha be
promulted by the Supree Court of Tex.

BE IT FUTH ORDER tht the Tex Rules of Appellate
Prour be and they ar herby made applicable to appeal
by the State taen purant to Acts 1987, 70th Le., Ch. 382,

p. 188, codifed as Arcle 44.01, Code of Cral Procedur.

BE IT FUTH ORDER tht the aerk of th Cour shal
fie with the Setar of State of the State of Tex, for and

in beha and as the act of thi Cour, a duplicate origial copy
of this order and Rule 54(b), and the Clerk sha caus them to
be published in the Tex Regter and the Tex Bar Joural,
as provided by the above Act.

BE IT FUTH ORDER tht thes amended rues beome
efecive July 1, 1989, and rem in effec unes and untü.di
approved, moded or chan by the Lelatu or unes and
until supplemented or amended by th Cour puruant 

to theabove Act.

BE IT FUTH ORDER that th order and thes roles
shall be reorded in the miutes of th Cour, and that theorigial of this order siged by the members of this Court and
of thes rules shal be prerved by the aerk of this Court as
a perment reord of thi Cour.

SIGNE and EN in duplicate origials thi 5th day of
June, 1989.

151
Michael J. McConnck
Presidig Judge

151
W.c. Davis, Judge

151
Sam Houston Clinton, Judge

151
Ma O. Teague, Judge

151
Chuck Miller, Judge

151
Charles F. (Chuck) Campbell,
Judge

151
Bil Whte, Judge

151
M. P. Duca, il, Judge151 .
David Beebnan, Jr., Judge

Rule 41. Ordiar Appeal-When Perfeced.
(a) (Appe in Civi Ca.) (No Change)
(b) Appe in Crmi Ca.

(1) Time to Perect Appe
of appeal is fied withi .

the day setence is impo . .
day an appeable order is sign
a motion for new tr is tieIy

fied with ni days afer th
in ope cour.

(2) (Extenion of Time.) (No Chane)
(c) (Premturely Filed Documents. J (No Che)

Rule 210. Dir Appeals in Death Penalty Cas.
(a) (Record. J (No Chan)
(b) Briefs. Appropriate proviions of Rule 74 govern prear-

tion and fiing of briefs in a ca in which the death penalty has
ben ass, except tht a brief may exce fifty pages and an
original and ten copies of it sha be fied.

a0748
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JUSTICES
NORMAN L. UTTER
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

QInu of J\Pl2als
'ê~irUimt~ ;Supeme 3!uñtial ~i5trid

ClERK

BETH A. GRAY
CHIEF JUSTICE

PAUL W. NYE

DEPUTY CLERK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512.888.0416

January 2, 1990

Bon. Nathan L. Hecht
Justice, Supr eme Court of Texas
P. O. Box l2248
Austin, TX 787ll
Dear Justice Becht:

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and 

matters which we
feel should be addressed in the rules:

-T .
Rul e 42 (.a) (3) . This rule should specifically state whether

the time limi t requi red in ordinary appeals
to file a motion for extension of time to
file a perfecting instrument or the record is
required to be followed in this rule.
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JUSTICES

NORMAN L. UTTER

NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P_ BENAVIDES

J. BONNER DORSEY

QInu of J\pp2aIs
'Q~im~nt~ ~uptm~ miùrial ¿Si5t:rd

CLERK

BETH A. GRA't

CHIEF JUSTICE
PAUL W. NYE

DEPUTY CLERK

CATHY WllBORI"
TENTH FLOOR

NUECE:S COUNTY COURTHOUSE:

CORPUS CHRISTi. TEXAS 78401

512-888-041ó

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supr eme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

In addition to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

-lP
Rule 43 (g) . Does this

Court may
manda te,
errors?

rule really mean that an appellate
modify its decision after issuing a
other than to Correct clerical
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CHIEF JUSTICE
PAUL W. NYE

JUSTICES
NORMAN L. UTTER

NOAH KENNEDY

ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

OInu of ¿\pp2als
'Qqim£ntq j;u.em£ miùdal ~il3trid

CLERK

BETH A. GRAY

OEPUTY CLERK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

COl'PUS CHRISTI. TEXAS 78401

512.888.()16

January 2, 1990

~~Hon.. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 787ll
Dear Justice Hecht:

addi tion to the above comments regarding.proposed .rule
dIn t we have the following comments concerning(chan~es we

t~:i ~~~u~d be made to the existing rules and matters which we
feel should be addressed in the rules:

~,4p
Rule 44. This rule does not provide a time limit a.s to

when a notice of appeal is due to be filed.In addition, the rul esta tes th.at the
deadline for filing the record runsfrøntlie
date the notice of appeal is. filed. Theru.1:
could be amended to conform with the timelimits set forth in civil accelerated
appeals. That is, the notice ofappeai.cO~ld
be due 20 days from the date of the./signe8
order, the record due 30 days from .. the datElof thesign.ed order, the appellant's brief
due 20 days after the record, and theappellee. s brief due 20 days after the filing
of the appellant's brief. Of course,. the
rule should Continue to provide the/court
with broad flexibility as does rule .....42. in
civil cases. Here, as in rule 42, it should
be clarified if the extensions of time are
governed as in ordinary appeals.
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JUSTICES
NORMAN L.UmR
NOAH KENNEDY
ROBERT J. SEER DEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

QInu of J\pp2tt15
m~im1!nt4 ~UF~1! :1u.i:ia ~istrii:

CLERK

BETH A. GRAY

CHIEF JUSTICE
PAUL W. NYE

DEPUTY CLERK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512-aaa.0.16

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

In addi tion to the above comments regarding proposed. rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

-rJl P
lule 46 (e) . This rule should

arrangements for
clerks.

also include making
payments to the trial

~~
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SMEAD, ANDERSON, WILCOX & DUNN
ATTORNEYS AT LAW

425 NORTH FREOONI... 5UITE 100

P. O. BOX 3343

TEL.EPHONE (214) 757-2B6B

FAC5IMIL.E (214) 757-4612

LONGVIEW, TEXAS 75606-3343 ~
l-.P.5fi£.AO. .JR.
BOB ANOERSON
MEi.VIN lö. wu'.COX. iii
MlCH.A£i.L.. OUNN

I(YL.£icUTCH
PETER l..BA£WER

November 30, 1989

L c2
Justice Nathan L. Hecht
Supreme Court of Texas
Rules Advisory Committee
P.O. Box 12248
Austin, Texas 78711

Re: Tex. R. App. P. 48

To The Committee:

In response to the Court's invitation in the November~ 1989 issue of
the Texas Bar Journal, the following suggestion regarding the Rules
of Appellate Procedure is presented. Rule 48 of the Texas Rules of
A p P e 11 ate Pro c e d u rea 11 0 w s an A p P e 11 ant to" de po sit cas h 0 ran ego-

t i a b 1 e 0 b 1 i gat ion 0 f the go ve r n men t 0 f the Un i t e d S tat e s 0 fAme r i c a
o r any agency the reo f " in. 1 i e u 0 f f i 1 i n g a. c 0 s t bond . This po r t ion
of the Rule is commendable and should be retained. However, the rule
goes on to state that "with leave of Court" an Appellant may "deposit
a n ego t i a b 1 e 0 b 1 i g a ti 0 n 0 f ß n y bank or s a v i og san d loa n ass 0 cia ti 0 n
chartered by the government of the United States of America or anystate thereof. "
My question is: Why is it necessary to obtain leave of court in this
instance? The trial courts of this state have better things to do
than to worry about whether party's check is going to bounce or
whether their bank is solvent at the moment. Further, it is most
inconvenient for an Appellant to file this motion and obtain an order
granting same when something which is as good as cash, such as a
cashiers check, is presented.

I submit that there are better ways to protect the trial court's
interest in being reimbursed for its costs. For example, if the nego-
tiable obligation tendered for some reason fails, the Appellant could
beg i v e n i ° day s in w hie h tote n d era new 0 b 1 i gat ion 0 r f ace d ism is s .a 1
of his appeal with prejudice. Such a provision could be applied for
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Justice Nathan L. Hecht
Page Two
November 30, 1989

any obligation, and such would greatly shorten Rule 48. For that
matter, Rule 48 could be conveniently made a part of Rule 46(a)
regarding the cost bond thereby furthering the Court's mission of
simplifying the Rules.

Sincerely,

SMEAD, ANDERSON, WILCOX AND DUNN

BY : _£2t~?¿.2~~____
Peter L. Brewer -
Former Briefing Attorney,
Texas Supreme Court
1987-88 term

d i
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Commitees:

mae ~enaft of
Wae ~taft of Wexas

CAPITOL OFFICE:
Post Office Box 1206B
AustIn. Texas 78711
512/463-0104

CARL A. PARKER
Pr"sldent Pro T empora

DISTRICT 4

EDUCATION, Chairmen
Administration
Finance
Jurisprudence

DISTRICT OFFICE:
One Plaza Square
POM: Arthur, Texas 77642
409/985-2591

September 18, 1989

Mr. Luther H. Soules III
Soules and Wallace
10th Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

I appreciated you giving me the opportuni ty to comment on your
proposed rules to implement the provisions of SB 134. While I
believe that your draft accurately captures the intent of the
law with regard to the subject of the change made in the burden
required of a defendant to obtain a reduced bond requirement, I
offer the following additional comments.

The draft you sent me faÌls to incorporate the change made in
Sec. 52.004 of the bill, which reinstates statutorily the old,
pre-amendment Rule 49 (b) , "Excessiveness". As you may be aware ,
this provis ion was dropped by the Supreme Court Advisory Commi ttee,
when the rules were rewri tten in the spring and summer of 1987,
and took effect January 1, 1988. The new rules allowed for a
review for "Sufficiency" (Rule 49(a)), but dropped excessiveness.

The Joint Committee heard testimony from Professor Elaine Carlson,
who chait ed the subcommi ttee of the Advisory Commi ttee which
proposed the rules, that discretion still existed for excessiveness
review4 The Joint Committee in this instance, however, believed
that because a posi ti vè action had been taken (the deletion of an
existing rule), that the rule would need to be readopted or
statutorily imposed to be effective. Thus the passage of
Sec. 52.004 of SB 134.

CHAMBERS, GALVESTON, HARRIS, JEFFERSON, LIBERTY, MONTGOME.RY, ORANGE 00755



Mr. L u the r H. Sou 1 e s I I I
Page 2
September 18, 1989

I would suggest that appropriate language for a rule to implement
this change read as follows:

Rule 49 (d). In a manner similar to appellate review
under this rule of the sufficiency of the amount set
by a trial court, an appellate court may review for
excessiveness the amount of security set by a trial
court under Tex. Civ. Prac~ & Rem. Code Section 52.002,
or under these rules if security is not set under
Section 52.002. If the appellate court finds that the
amount of security is excessive, the appellate court
may reduce t~e amount.

I hope you will consider an additional area where there seemed to
be some confusion as to the ability of a trial .court to ac:c:~pt
some type (form) of security other than a bond or cash deposit to
suspend enforcement of a civil money judgment pending appeaL.
The Joing Special Committee was informed by Profes sor Carlson
that the language of Rule 47(b), as written by the is
Commi ttee and adopted by the Court, allowed such dis
Joint Commi ttee, relying on and referencing Profess r
analys is, recommended clarifying the trial court's
flexibility in setting the type of security but hop
be clarified by the Court in any changes to the rules.
suggest, therefore, that the Advisory Committee make 47
clear (as it is for other types of judgments) to
reflect that amount and type of bond or it
wi th the court, wi thin tliuidelines set 0
statute.
I am appreciative of the work being done
on these rules and your responsiveness to
actions by the legislature. Should you
rule dealing wi th the lien portions of the
share with you my comments on that section

Thanks for your interest.

Siucerec ~
G- Parker

CAP / pi

cc: Justice Nathan L. Hecht
Senator Kent Caperton
Senator Bob Glasgow
Senator Cyndi Krier
Senator Carl Parker
Representative Patricia Hill
Representative Senfronia Thompson 00756
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WRITER'S OIRECT OIAL. NUMBER:

December 26, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Re: Proposed Changes to Texas Rules of civil Procedure

Dear Bill:

Enclosed herewith please find a copies of letters sent to me
by Katherine A. Kinser, Justice Murray D. Cohen, Chief Justice
Frank G. Evans, and Senator Carl A. Parker regarding proposed
changes to the above captioned rules. Please be prepared to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan L. Hecht

Honorable David Peeples
Honorable Murray D. Cohen
Honorable Frank G. Evans
Senator Carl A. Parker
Ms. Katherine A. Kinser

yours 1

SOULES III

00757
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January 2, 1990

Bon. Nathan L. Becht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Becht:

In addi tion to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

- -TVr P
Rul e Sl ( c) . In criminal casesi the clerk is - required--to

retain a duplicate of the transcript .foruse
by the parties with permission of the court.
The rule should specify which court. I.e.
trial court or appellate court.

~
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My second recommendation is that rules of appellate procedure 53(k) and
54 (c) be changed to provide that it is the court reporter's duty, not the appellant's
duty, to file the statement of facts in the Court of Appeals and to obtain extensions of
time for late filing. The present rules place this duty upon the appellant, which causes
considerable inconvenience to lawyers in dealing with the many court reporters and

substitute court reporters who are often involved in different parts of the case. Qui
rules should recognize that the court reporter is an officer of the court, and usually a
full-time employee, who is well paid to perform this sole function. It is unreasonable
to impose on a lawyer, who in most criminal cases wil be working for a court-

. appointed fee, the duty of going to the court reporter's home or office, picking up the
record, and transporting it downtown to the Court of Appeals.

Likewise, I can imagine no good reason for requiring the lawyer to obtain

an extension of time for filing the statement of facts. The lawyer has no control over
the statement of facts and makes no money from producing it. This burdensome
responsibility should be placed upon the court reporter because the court reporter has
sole control of the statement of facts and is the only one who makes money from
producing it.

I recommend that appellate rule 53(k) read as follows:

(k) Duty of Appan Court Reporter to File It is the
appellailf-s court reporter's duty to cause the statement of
facts to be filed with the Clerk of the Court of Appeals.

Similarly, rule 54(c) should be changed to read as follows:

(c) Extension of Time An extension of time may be granted
18,g/ for late filing in a court of appeals of a transcript or

cb t- - - statement--of facts, if a motion reasonably explaining the~ need therefor is filed, by appellant in the case of the late
transcript and by the court reporter in the case of a late

1\ tJ ~,i L. statement of facts, with the court of appeals not later than
LV fJJ1 (r 15 days after the last date for filng the record. Such motion
f\ d . f 1- shall also reasonably explain any delay in the request,~~J' required Rule 53(a).

fPOV

00759



September 27, 1989

Page - 3

Please let me know if there is any other inforination I can furnish
concerning these suggestions. I would be happy to discuss these suggestions.with you
or your committee or any other interested committees at any time.
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PHONE 71-655-2700

Luther Soules, Attorney at Law
175 E. Houston
10th Floor
San Antonio, Texas

Re: Amendments to Texas Rules of Appellate Procedure

Dear Luke:

I have two proposals for changing our rules of appellatepröcedure.
These changes have been discussed at a meeting of the Houston Bar.. Association
Committee on the Appellate Judiciary and among various appellate judges, and I
believe both proposals have considerable support.

First, I suggest that Rule 80( c) be amended to authorize 
the Court of

Appeals to abate an appeal and remand the case to the District Court. to) 
conduct ahearing on any issue the Court of Appeals deems. necessary. in order). to.aecidethe

appeal appropriately. This authority exists and is often usedinthe federal sY$tem~nd
in many other states. It is arguable that such a procedure is aiready~ermissiple up.der
the existing rule that allows the court to make. "any other .appropriateorder, 

as thelaw and. the nature of the case may require.." Nevertheless, thereha$. beensignific~nt
discussion in several recent cases of the need for such arule'iSeeReadv..Stat~t768
S.W.2d 919 (Tex. App.-Beaumont 1989), where JusticeBrookshireaavocated.$u~lia
rule, and Mitchell v. State, 762 S.W.2d 916 (Tex. App.....San Antonio1Q88, 

pet. pef'd),where the court used such a procedure, over the. dissent of. Justicei~utts.SiIlilar
approaches have been used in Murphy v. State, 663 S.W.2d 60 (Tex.App.....Flou~ton
(1st Dist.) 1983, no writ), and Guilory, 638 S.W.2d 73 (Tex. ApP,"-Houston(lst Dist.)
1982, no writ), both decided before the rules were enacted.

I propose that rule 80(c) provide:

In addition, the court of appeals may make any other
appropriate order as the law and the nature of the case may
require, including abating the appeal and remanding the
cause to the trial court for a hearing on any issue.
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January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

In addi tion to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

. --AP
Rul e 54 (c) . This rule should also include a requ' t

to reasonably expl ain any delay ~~emen
request required by rule 51(b). the

\~
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~'o~g~(E ~~#
?Ø was only to make a gen~i.~t thor-~

d. ~~on for violations of the AIOOhOliC~\
instance, the inspection that was con- -' ~

as done by individuals who are commis-
make just the kind of inspection that wa

this cause. Therefore, the administrative
in, that resulted in the finding of the co-~
vhich inspection was made pursuant to

T.A.b.",. §101.04in this cause, did not violate (th
defendant'sl rights under the Fourth and Four-
teenth Amendments to the United States Constitu-
tion, nor did it violate his rights under Art. 1,§9 of~ 1"'
the Texas Constitution," (?!

OPINION: Teague, J.; Duncan, J. concurring;...)
White, J. not participating. ~

CONCURRENCE: Berchelmann, J.; McCor-
mick, P.J, and Campbell, J. joining. The concu~-
rence finds that the U.S. Supreme Court enunci
ate~ three criteria for meosorlng nio conamotional."
validity of statutes which provide for warrantless
searches of closely regulated businesses in New~
York v. Burger, 107 S.Ct. 2636 (1.987):(1) th~re
must bea substantial government interest that in-
forms the regulatory scheme pursuant tp whic~ the
Inspection is made; (2) the warratless inspøciona. ·
must be necessary to further the regulatory ~
scheme; and (3) the inspection program, in terms "q
of certainty and regularity of its applicat!on, must :;

~~~~n:::~:~:::::::~::: :~:~:::i::~y .~
meets the first two criteria set forth in Burger and ~
would hold that the operative sections of the Al-
coholic Beverage Code meet the third criteria by
providing an adequate substitute for a warrant.

DISSENT: Clinton, J.; Miler, J. joining. The dis-
sent states that the majority failed to demonstrate
that §101.04 meets the criteria enunciated in
Burger.

ATTORNEYS: Ken J. McLean, Houston, for the (
defendant; Criminal District Attorney George J. FiI-,' . --
ley II and Assistant DA Lorretta Owen, Victoria ,0 v
County, for the State. '~""
Oili~ig~rl.~o~;.enco N.~tevenson; 243i ~

~~~~SC~l~:als CO~~uJJ2

V
:;;A~~iiaterr.ri;ed.~r~' ..........;.............

.. w;,."

JANARY 8, 1990 · TEXAS LA\!

The Court discusses a line of
the U.S. Supreme Court that de
of factual warrantless admini
cases. The Court finds that the i
held that except in certain caref
of cases, a search of privaf
proper consent is unreasonabJ
authorized by a valid search Wa..__
Municipal Court of City and County of San r'....
cisco, 387 U.S. 523 (1967).

The Court notes that the Supreme Court held
that the same rule applies where commercial
propert is involved. See v. City of Seattle, 387
U.S. 541 (1967).

The Court finds that the liquor industry has long
ben one of the most heavily regulated industries
and that Congress has granted federal agents
power to make warrantless searches and seizures
of parties under the liquor laws. The Court notes
that in Colonnade Catering Corp. v. United States,
the Supreme Court held that "(wlhere Congress
has authorized inspection but made no rules gov-
erning the procedure that inspectors must follow,
the Fourth Amendment and its various restrictive
rules apply. "

The Court holds that in the context of a reg-
ulatoryinspection system of business premises
that is carefully limited in time, place and scope,

. the legality of the searCh depends not on consent,
i but on the authority of a valid statute. The Court

concludes that "where, .as here, regulatory in-
: spections further (anl urgent federal interest! and
, the possibilties of abuse and the threat to privacy
. are not of impressive dimensions, the inspection
may proceed without a warrant where specifically
authorized by statute."

The Court finds that by accepting a liquor license
or permit, an individual agrees not to engage in or
permit conduct on the premises that is lewd or
immoral, or that constitutes an offense of pu~lic
decency, including, but not limited to, possession
of a narcotic or any equipment used or designed
for the administering of a narcotic or permitting a
person on the premises to use a narcotic.

The Court holds that the overwhelming and un-
disputed evidence reveals that the agents went to
the defendant's club to determine whether in-
toxicated persons were actually being allowed to
remain on the premises and to make a general
regulatory liquor license inspection. The Court
finds that there is no credible evidence that would
cause one to conclude that the only and main pur-
pose of the agents' visit to the club was to search
for controlled substances.

The Court notes that the agent's discovery of the
drugs was inadvertent and that the drugs were in
plain view, thus an arrest, search or seizure based
on testimony concerning an informant who alleg-
eelly reported narcotics violations in the defend-
ant s club is not applicable when agents or peace
çfficers are acting pursuant to §1 01.04 and are on
Iicen~ premises solely to make an inspection to
determine compliance with the statute.

The Court finds that although the agents might
have had a hunch that narcotics could be found
someWhere on the premises, when they entered

,~;L

MOTION FOR REHEARINGI TRANSCRIPT
REQUESTSI MOTION FOR LEAVE TO SUP..
PLEMENT RECORD
e Where there is an untimely request for a state-

ment of facts, a motion for extension of time with
a reasonable explanation for delay is necessary.

e Where a timely motion for new trial has been
filed. a part must perfect his appeal within 90
days after the final judgment or order is signed.

eA timely request for a statement of facts can be
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The Court discusses a line of cases decided by the club. it was only to make a gen~I,~t thor-~

the U.S. Supreme Court that deal with the validity 0 ugh,. insp.ectio.n.for VioiationSOfth.eAICO.hOli~ 1
of factual warrantless administrative inspection Beverage Coe.
cases. The Court finds that the Supreme Court has "In this instance, the inspection that was con- /(
held .that except in certain carefully defined classes ducted was done by individuals who are commiS-rÇ'
of cases, a search of private propert without sioned to make just the kind of inspection that wa
proper consent is unreasonable unless it has been made in th is cause.T h. erefore, .th e admin ist r. ative
authorized by a valid search warrant, Camera v. inspection, that resulted in the finding of the co-~ .
Municipal Court of City and County of San Fran- caine, which inspection was made pursuant to
cisco, 387 U.S. 523 (1967). T.A.B.C. §101.04 in this cause, did not violate (th

The Court notes that the Supreme Court held defendant's) rights under the Fourth and Four-
that the same rule applies where commercial teenth Amendments to the United States Constitu-
Propert is involved. See v. City of Seattle, 387 tion, nor did it violate .his rights under Art. i, §90f,-I'\the Texas Constitution." 1'1U'~h;i¿J~~~~ds that the liquor industry has long OPINION: Teague, J.; Duncan, J. concUrring;~

be f th t h.1 I t d . d st' White, J. not participating. ~none 0 e mos eavi y regu a e In u nes CONCURRENCE: Berchelmann, J.; McCor-
and that Congress has granted federal agents
power to make warrantless searches and seizures mick, P.J. and Campbell, J. joining. The concu~-
of parties under the liquor laws. The Court notes rence finds that the U.S. Supreme Court enunci
that in Cconnad. Cat.ring Corp. v. united $tates, ated three criteria for measuring th. constiutional "-
the Supreme Court held that "(wJhere Congress validity of statutes which provide for warrantless ~
has authorized inspection but made no rules gov- searches of closely regulated businesses in Ne.w
erning the procedure that inspectors must follow, York v. Burger, 107 S.Ct. 2636 (1987): (1) there
the Fourth Amendment and its various restrictive must be a substantial government interest that in-
rules apply." forms the regulatory scheme pursuant to which the

inspection is made; (2) the warrntieSSinspoot;.ns. .."
The Court holds that in the context of a reg- must be necessary to further the regulatory _

ulatory inspection system of business premises scheme; and (3) the inspection program, in terms "O
that is carefully limited in time, place and scope, of certainty and regularity of its application, must ~
,the legality of the search depends not on consent, provide a constitutionally adequate substitute for ~i but on the authority ofa valid statute. The Court warrant. ~'N
concludes that "where, as here, regulatory in- Th Id h Id th t §101 04 I i
,'spections further (an) urgent federal interest, ande concurrence wou. 0 . a . c ear y ,

meets the first two criteria set forth in Burger and
, the possibilties of abuse and the threat to privacy would hold that the operative 

sections of the AI-. are not of impressive dimensions, the inspection coholic Beverage Code meet the third criteria by
may proceed without a warrant where specifically providing an adequate substitute for a warrant.
authorized by statute." DISSENT: Clinton, J.; Miler, J. joining. The dis-

The Court finds that by accepting a liquor license sent states that the majority failed to demonstrate
or permit, an individual agrees not to engage in or that §101.04 meets the criteria enunciated in
permit conduct on the premises that is lewd or Burger.
immoral, or that constitutes an offense of public ATTORNEYS: Ken J. McLean, Houston, for the (
decency, including, but not limited to, possession defendant; Criminal District Attorney George J. FiI-,' . .
of a narcotic or any equipment used or designed ley II and Assistant DA Lorretta Owen, Victoria ,0 V
for the administering of a narcotic or permitting a County, for the State. . _ ~
person on the premises to use a narcotic. TRIAL COURT Ci N St 0 24~~ ..
The Court holds that the overwhelming and un- District, Victoria ~un~~en ce .. evens n;. \.b ~
disputed evidence reveals that the agents went to . ~
the defendant's club to determine whether in-

~~~~7~e~li~~0~~e~T~:sa~~JI~~ ~~k~ ~I~~~r~ T e. xasApp e als Cou,~rt 'f ri" ,,1./Îl
regulatory liquor license inspection. The Court C' iI' C . i 'Y
finds that there is no credible evidence that would iv ases ., · v- 4: vl
~~:eol~:et~~~~~~~~it~6t m: giZI6 ~~~ ~a~~~r~h'" 'ii .."'.' ,. ......i 'V'.. j .

for controlled substances. :Appellat~~roc~dure. .i .,j
The Court notes that the agent's discovery of thei

dru.gs ~as inadvertent and that the drugs were in
plain view, thus an arrest. search or seizure based
on testimony concerning an informant who alleg-
edly reported narcotics violations in the defend-
an~ s club is not applicable when agents or peace
çff1cers are acting pursuant to §1 01.04 and are on
Iicen~ premises solely to make an inspection to
determine compliance with the statute.

The Court finds that although the agents might
have had a hunch that narcotics could be found
somewhere on the premises, when they entered

MOTION FOR REHEARINGI TRA.NSCRIPT
REQUESTSI MOTION FOR LEAVE TO suP.
PLEMENT RECORD
· Where there is an untimely request for a state-

ment of facts, a motion for extension of time with
a reasonable explanation for delay is necessary,

. Where a timely motion for new trial has been
fied. a part must perfect his appeal within 90
days after the final judgment or order is signed.

.A timely request for a statement of facts can be
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made up to the final day appeal could have been
perfected, even though the appeal has actually
been perfected at some date prior to the dead-
line.

-An untimely request for a statement of facts can
be made without a motion and reasonable ex-
planation if the statement of facts will be filed be-
fore the 6O-ay deadline under T.R.App.P 54(a),
but if the statement of facts cannot be filed by
that time, then a motion for an extension must be
fied within 15 days after the last date for filing the
record in accordance with Rule 54(c).

Rodriguez v. American General Fire & Casualty
Co., No. 08-9-153-CV (EI Paso), 11/27/89,4 pp.

FACTS: The final order of judgment dismissing
this case was signed on Feb. 24, 1989. A motion for
rehearing was heard and denied March 17. An ap-
pellate bond for costs was subsequently filed with
the district clerk on March 23. The insured re-
quested a transcript of the hearing March 31, but
did not request a statement of facts of the March 17
hearing until May 17.

The insured filed his brief on May 24, and there-
after, on June 19, the insurance company filed its
brief. On July 11, the insured filed his motion for
leave to supplement the record. Attached to that
motion was an affidavit from the court's reporter,
not giving any explanation for the late preparation
or filng, but asserting rather that there was no evi-
dentiary hearing on March 17 and implying that
there had been no evidentiary hearing at any other
time.

The insurance company filed a response, re-
questing that the insured's motion be denied and
that the statement of facts not be filed. The in-
sured's motion for leave to supplement the record
was granted and the insurance company moved for
rehearing.

HOLDING: Prior order granting the insured
leave to supplement the record is set aside and
motion for leave to supplement denied.

"Where a timely motion for new trial has been
filed, (a partJ must perfect his appeal within ninety
days after the final judgment or order is signed."
The Court holds that in this case, the insured had
until May 25 to fie his bond and thereby perfect his
appeaL. The Court notes that the insured filed his
bond March 23, therefore it was timely filed.

The Court holds that if the insured's motion for
leave to supplement the record, supported by his
oral argument, is to be taken at face value as an
effort to amend or supplement the record on ap-
peal under T.R.App.P. 55(b), then it must fail be-
cause that rule applies only where a statement of
facts had previously been timely fied with the court
of appeals.

"Where no statement of facts had been filed, as
in the instant case, the rules for amendment and
supplementation of the record are inapplicable."

The Court finds that if the insured's motion could
be construed as a motion to extend the time for fil-
ing a statement of facts under T.R.App.P. 54(c), it
still must faiL. "For one thing, no explanation, rea-
sonable or otherwise, was offered in the motion or
accompanying affidavit for the late filng request.

For another, the motion was filed beyond the fif.
teen day time periOd after the last date for filng the
record, as allowed by 54(c)." ,

The Court holds that the last day for filng Would
have been 125 days from Feb. 24, or June 24. The
Court finds that the last day for filng the motion for
extension of time would have been July 10., 00,
cause the 15th day was a Sunday. The Court notes
that the insured filed his motion July 11.

"Under the holding in Monk v. Dallas Brake and
Clutch Service Company, Inc., 683 S.W.2d 10.7,
(Tex. App. - Dallas 1984, no writ), a motion for ex-i'
tension of time with a reasonable explanation for

delay is necessary where there is an untimely re-
quest for a statement of fact under Rule 53(a), i
which wil not be filed within the time prescribed by \
Rule 54a)."

The Court notes the 14th Court of Appeals has
taken a narrower view of Rule 53(a) and that in i
Caldwell & Hurst v. Myers, 705 S.W.2d 70.3 (Tex. ,
App. - Houston (14th Distj 1985, no writ), it held I
that the request to the court reporter must be made
on or before the date prescribed for perfecting the
appeal and the time to make such. a request cannot i
be extended beyond that deadh uleJ ;
54(c) even though the statement could be
prepared and filed within the time required by
Rules 54(a) and (c). . i
The Court states that language of 53(a) ,seems to support the M rul gh a

proposed change in t support the
Monk interpretation by to i
make a timely requ. of . facts
where the state nt wil be
filed within the time prescribed by Rule 54a).

The Court holds that a . . . for a 1statement of facts can be day:
appeal could have perfee ap-
peal has actually been ate prior
to the çteadline.
The Court

a statement
and reason
facts wil be. e.fore
but if the statement of fa
time, then a motiin accordan . . . .

OPINION: Koehler, J.; Panel consisting of Fuller,
Woodard and Koehler, JJ. . ...

ATTORNEYS: James F. Scherr and Lark H.
Fogel, EI Paso, for the insured; Karl O. II
with Kemp, Smith, Duncan, & Hammond, ,
Brenda J. Norton with Rash, Leslie,
Smith & Samaniego, EI Paso, an aul Bracken, EI
Paso, for the insurance company.

TRIAL COURT: Willam E. Moody; 34th District,EI Paso County. -

INTERROGATORIES' AFFIDAVITS' MOTIONS.
TO EXTEND TIME' REQUESTS FOR AD-
MISSIONS' SUMMARY JUDGMENT' i
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ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER OORSEY
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'mairUimta ~upem2 3juèii:ial ~istrid

CLERK

BETH A. GRAY

CHIEF JUSTICE
PAUL W. NYE

DEPUTY CLERK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512-888-0416

January 2, 1990

Hon. Nathan L. Hech t
Justice, Supreme Court of Texas
P. O. Box 12248
Austìn, TX 78711

Dear Justice Hecht:

In addìtìon to the above comments regarding proposed rule
amendments, we have the followìng comments concernìng changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

- --ft.
Rul e 57 ( b) . Thi~ . rule should allow the clerk toadd

addi tional counsel on request. however the
clerk should be allowed to' designat; one
atto~ney for each party for the purpose ofreceiving. notice and for the fìling of
Pdap~rs, if theattorn.eys faìl to tìmely
esi gna te i ead counsel.
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NORMAN L. UTTER
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY
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CLERK

BETH A. GRAY

CHIEF JUSTICE
PAUL W. NYE

DEPUTY CLERK

CATHY WILBORN
TENTH FL.OOR

NUECES COUNTY COURTHOUSE:

CORPUS CHRISTI. TEXAS 78401

512.888.0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

In addi ti on to the above comments regardingproI?oSePitule
amendments, we have the following comments concerningchangE!9 w.e
feel should be made to the existing rules and matters whiCh we
feel should be addressed in the rules:

ytA- P
Rul e 59 ( b) . Provides that the clerk of the appellate

COUrt forward a duplicate cOPYQf themot:ion
to dismiss the appeal to the clerk of the
trial court. This is not necessary sinCe the
filing of the motion does not represent any
action by the court. The ruling) by thè
appellate court is what is determina tive.
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JUSTICES
NORMAN L. UTTER

NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

DEPUTY ClI;:RK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTL TEXAS 78401

512-888-0416

January 2, 1990

Bon. Nathan L. Becht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Becht:

In addi tion to the above comments regarding proposed rule
amendments, we have the fOllowing comments concerning chan~es we
f~el should be made to the existing rules and matters which we
feel should be addressed in the rules:

---~TKUP
Rule 61. This rule should provide for the dis-positíon

of all papers in all cases, with reference to
the appropriate statutes governing
disposi ti on of exhibi ts, etc.
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CORPUS CHRISTI. Ti:XAS 7a401

January 2, 1990

Hon. Nathan L. Hecht
Justicei Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

CLERK

BETH A. GRAY

DEPUTY CLERK

CATHY WILBORN

512-888-Q.16

In addi tion to the above comments regarding proposed rule
amendments, we have the following .comments concerning changes we
feel should be made to th.e existing rules and matters which/we
feel should be addressed in the rules:

-r!t
Rul e 72 ( i) . When an extension of time is requestedU-fÒr

the filing of the transcript, the 
facts

relied upon to reasonably explain. the need
f or an extensi on must be supported by tne
affidavit of the trial clerk. This
requirement should be added to this rule.
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JUSTICES
NORMAN L. UffR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

QInu of !\lP2Z!ls
~l:irl2nIl: ~UFr2m2 mu.tial ~istrid

CLERK

BETH A. GRAY

CHIEF JUSTICE

PAUL W. NYE

DEPUTY CLERK

CATHY WILBORN
TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

512-888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

In addi tion to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addressed in the rules:

~M
Rul e 74. Should refer to judicial district not Supreme

Judicial District.
R u 1 e 7 4 ( h). Th i s r u 1 e s h 0 u 1 d a p ply tot h e 1 en 9 tho f

briefs in both civil and criminal cases.
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JUSTICES
NORMAN L.UTTER
NOAH KENNEDY
ROBERT J. SEER DEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

OInu of J\pp£als
'ùaimimtq ;§~em~ 3Juàtial ~isti:id

CLERK

BETH A. GRAY

CHIEF JUStICE
PAUL W_ NYE

DEPUTY CLERK

CATHY WllBOR~
T£NTH FLOOR

NUi:Ci:S COUNTY COURTHOUSE

CORPUS CHRISTI. iEXAS 78401

512-888-0416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box l2248
Austin, TX 78711

Dear Justice Hecht:

=. arding proposed rulØIn addition to the above . com~¿:m:ntrsegconcerninçi changeR .\t...~
~:~d~~~~d wb~ h::de t~¿ ~~;l~:t~fing rules and 

matters which . we
feel should be addressed in the rules:

-nA".p
Rule 75(f). A party to the appeal desiring oralargumerit

shall make request therefor. at the. time he
files his brief in the case.. bv notinaon the
front riqht-hand corner of his brief. that 

he is requestinq oralaraument.. This addition
states the specific place to.request theit:ral
argument, as Opposed to. .letters ,çardS,
notes, etc. that are kept in file~aWa¥'itroi
the briefs. Also. the court should.bea~leto
advance both civil 

and crimina~cas~sforsubmission without oral argumentwher.eioral
argument would not. materially aid the\90urt..
Also the time limit for notice 

to the partiesshould be changed from 21 days t02 weaks S(;
that the notice prOvisions concerning
argument and no argument cases is theisame..
See RUle 77.
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September 27, 1989

I V

¡JS H '~61'S~~~J "
gl

FRNK G. EVANS
CHIEF JUSTICE

((our! of 1\pp2uls

lJirzt ~upreme Jlubidal Jiztrid
13il ~an Jladnto, L0t11 lJloor

1louzton, cre.xaz 77002

JAMES F. WARREN
SAM BASS
LEE DUGGAN, -JR.
MURRY B. COHEN
D. CAMILLE DUNN
MARGARET G. MIRABAL
JON N. HUGHES
MICHOL O'CONNOR

JUSTICES

Luther Soules, Attorney at Law
175 E. Houston
10th Floor
San Antonio, Texas

Re: Amendments to Texas Rules of Appellate Procedure

Dear Luke:

I have two proposals for changing our rules of appellate procedure.
These changes have been discussed at a meeting of the Houston Bar Association
Committee on the Appellate Judiciary and among various appellate judges, and I
believe both proposals have consid

First, I sug t at Rule 80( c) be am nded to authorize the Court of
Appeals to abate an a peal an remand the cas 0 the District Court to conduct a
hearing on any issue the Court ems necessary in order to decide the
appeal appropriately. This authority exists and is often used in the federal system and
in many other states. It is arguable that such a procedure is already permissible under
the existing rule that allows the court to make "any other appropriate order, as the
law and the nature of the case may require." Nevertheless, there has been significant
discussion in several recent cases of the need for such a rule. See Read v. State, 768
S.W.2d 919 (Tex. App.-Beaumont 1989), where Justice Brookshire advocated such a
rule, and Mitchell v. State, 762 S.W.2d 916 (Tex. App.--San Antonio 1988, pet. ref'd),
where the court used such a procedure, over the dissent of Justice Butts. Similar
approaches have been used in Murphy v. State, 663 S.W.2d 604 (Tex. App.--Höuston
(1st Dist.) 1983, no writ), and Guillory, 638 S.W.2d 73 (Tex. App.--Houston (1st Dist.)
1982, no writ), both decided before the rules were enacted.

I propose that rule 80( c) provide:

In addition, the court of appeals may make any other
appropriate order as the law and the nature of the case may
require, including abating the appeal and remanding the
cause to the trial court for a hearing on any issue.

£/ ftrr)

~
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. y second r ommendation is that rules of appellate procedure 53(k) and
54 (c) be cha ged to pr ide that it is the court reporter's duty, not the appellant's
duty, to file testate nt of facts in the Court of Appeals and to obtain extensions of

time for late film. he present rules place this duty upon the appellant, which causes

considerable inconvenience to lawyers in dealing with the many court reporters and

substitute court reporters who are often involved in different parts of the case. Our
rules should recognize that the court reporter is an officer of the court, and usually a

full-time employee, who is well paid to perform this sole function. It is unreasonable
to impose on a lawyer, who in most criminal cases wil be working for .acourt-

. appointed fee, the duty of going to the .court reporter's home or office,pickirigup the
record, and transporting it downtown to the Court of Appeals.

Likewise, I can imagine no good reason for requiring the lawyer to obtain

an extension of time for filng the statement of facts. The lawyer has no control over
the statement of facts and makes no money from producing it. This butdensÖrte
responsibility shouÌd be placed upon the court reporter because the court rep.prter has
sole control of the statement of facts and is the only one who makes moneyfrort
producing it.

I recommend that appellate rule 53(k) read as follows:

(k) Duty of Appan Court. Reporter tôFile. It is the
appôllailt~ court reporter's duty to cause thestatemerit of
facts to be filed with the Clerk of the Court of Appeals.

Similarly, rule 54(c) should be changed to read as follows:

(c) Extension of Time An extension of time maybë~ral)teçl
it,g/ for late filing in a court of appeals.. ofia transcri~tior

J; .l- statement of facts, if 
a motion reasonably expiainiiiplle

1J r need therefor is filed, 

by appellant in thecaseoftheiJate
, I d.I(jJ. transcript and by the.. court reporter in. the case 

of aJ~te
i '\ ~ 'F- statement of facts, with the court of appeals not latertp.an
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Please let me know if there is any other information I can furnish
concerning these suggestions. I would be happy to discuss these suggestions with you
or your committee or any other interested committees at any time.

00773



JUSTICES

NORMAN L. UTIR
NOAH I(ENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

(lnu of J\PF£als

'(~irUe11~ ~iieme muòtial.~i5irid

CLERK

BETH A. GRAY

CHIEF JUSTICE
PAUL W. NYE

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. T£XAS 78401

DEPUTY CLERK

CATHY WILBOR~

512.888.Q.16

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

In addi tion to the above comments r.egarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and .matters which we
f eel should be addressed in the rules:

T1A-P
Rul e 86 (a) ( 4) . The time limi t for issuing a .mandate should

be increased to allow for the filing deadline
of a motion for rehearing in the higher
courts to elapse. In most instances within
15 days after receipt by the clerk of th~
order of the Supreme Court denying writ,w.~
have not yet received the record back from
the higher court. Therefore, we should be
allowed to wait for the return of the record
until we issue our mandate.

Rul e 86 ( e) . Once amanda te issues, a COUr t of appeals
should not be able to vacate, modify, cor rect
or reform its judgment unless it is to
correct a clerical error.
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JUSTICES
NORMAN L.umR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

(fnu nf ¿\pp£als

'a4irh2ntlr ~em2 3jiùi:ial ~ißtrid

CI.ERK

BETH A. GRAY
CHIEF JUSTICE

PAUL W. NYE

DEPUTY CI.ERK

CATHY WILBORN

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTL TEXAS 78401

512.888.041(1

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O.Box 12248
Austin, TX 787ll
Dear Justice Hecht:

In addi ti on to the above commentsreçarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and 

matters which we

feel should be addressed in the rules:

T1' ÆP
Rule 87 (b) (i) . It is not necessary for the trial clerk to

acknowledge receipt of the mandate to this
Court.. Also it is not necessary for the
sheriff to notify us when the mandate has
been carried out and executed. We would
suggest that this language be deleted.
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CHIEF JUSTICE
PAUL W. NYE

aInu of J\£ms
lm~irent1y ~mte ¡iùci ~¡5tridJUSTICES

NORMAN L. UmR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

CLERK l
BET A. GAAY

DEP~T~~E~~LBORN I

512-888-0416

In addi tion to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters 

which we

feel should be addressed in the rules:

-r!T
Rule 88. This rule should allow the apPellate court -to'

collect costs after issuance of a mandate
also.
The appendix should apply to both
criminal cases and should delete referenCés
to SUDreme judicial district antl to appellant
and the state. It should read. appellant ànd
appellee since the state is now allowed to
appeal. Also the thickness of each volume of
the transcript should be set forth.
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~
Justie Nathan L. Hecht

s

Court Rules Liaison

TO: January 17, 1990

Committee

RE: Rule 1 00 (g) , t xas Rules of Appellate Procedure
ime to File Motion for Rehearing

in the Court of Appeals

Before the Texas Rules of Appellate Procedure were adopted, extensions of time for
filng motions for rehearing in the court of appeals were governed by Rule 21 (c), Texas
Rules of Civil Procedure, which st ted in pertinent part:

ny order of the court . appeals gran.ting or denying a motion for '\

late filng of any such instruments shall be reviewable by the supreme /
court for arbitrary action or abuse of discretion. _~_".~á"~'.".~

~"""""'"

The granting of a motion for extension of time to file a motion for rehearing can be
reviewed on application for writ of error. However, if the moti n is denied, the

procedure is more problematic because denial of a motion for rehe ring is a predicate
to application for writ of error. The Supreme Court confronted this problem and
defined the proper procedures in Banales v. Jackson, 610 S.W. d 732 (Tex. 1980).
Accord Anderson v. Coleman, 626 S.W.2d 301 (Tex. 1981). (A c py of each of these

two cases is attached.)

With the adoption of the Texas Rules of Appellate Procedure, Rul 21 (c) was repealed.
Now, extensions of time for filng motions for rehearing in the co rt of appeals are i- ---.
governed by Rule 100(g), Texas Rules of Appellate Procedure, which states:

(g) Extensions of Time. An extension of time m y be granted for ~ ()
a late filng in a court of appeals of a motion or a s cond motion for (LUI/J A'1 t
rehearing, if a motion reasonably explaining the need t erefor is filed with "-lrlv17 vvr
the court of appeals not later than fifteen days after th last date for filngthe motion~ ~

The language from Rule 21 (c), quoted above, was not carried over into the app
rules and did not survive in the civil rules. Thus, the procedure for review of a v\J"'"
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of appeals' denial of a motion to extend time for filing a motion for rehearing has been
cast into doubt. Several alternatives present themselves,among which are:

1. No review. The court of appeals' denial of a motion to extend time for filing a
motion for rehearing ends appeal. I doubt the Supreme Court would seriously
entertain this alternative.

2. Review by application for writ of error. The part whose motion for exténs.ion is
denied files a motion for rehearing of that deniaL. When that motion for rehearing
is denied, the part then applies to the Supreme. Court for writ oferrotoii that

single ruling. If the part prevails,. the case is remanded to. the CQurt ofappaal$
for consideration of the late motion for rehearing on the .cae. itself. ..AnY part
can then apply again to the Supreme Court for writ of errotOnthe.metitsoftn-l
case.

3. Review by mandamus. This would be treated like any other mandamus, except
that the standard of review might be reduced to a simple abuse of discretion
rather than the ordinary heightened standard of clear abuse of discretion.

4. Review under Bana/es. This procedure would. simply be retained, despite the
repeal of Rule 21 (c). Also, the appeal would be treated like a motion, as stated
in Anderson.

There may be other alternatives as well, which should be explored. The language from
former Rule 21 (c) should perhaps be added to Rule 100(g). and perhaps the applicable
procedure' should also be spelled out in the rules.

The Court requests the views of the Commitee on this matter.
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Court of Appeals
Second Court of Appeals District

The Courthouse
Fort worth, Texas 76196

817/334-1900

\r;
November 20, 1989.

Justice Nathan L. Hecht
P. O. Box 12248
Austin, Texas 78711

Dear Judge Hecht:

Please present the following comment regarding a proposed
amendment to Texas Rules of Appellate Procedure, Rule 120, to the
Supreme Court meeting on November 30, :i989, the present rule and
suggested amendments being as follows:

Rule 120 Habeas Corpus in Civil Cases

(d) Action on Petition. If the court is of the
tentative opinion that tRe 'irit sRgyle is¡;ye (rela1:oc is
en1:i1:led 1:0 the reliefsouqb1:,) the court will (i88ue
1:be writ) ,set the amount of bond, order relator
released and schedule the petition for oral argument.
Otherwise, the court shall deny the writ without further
hearing.

(g) Order of Court. If after hearing oral argument, the
court determines that t.àè. urit sReYlàe€ §~al'teà,
(rela1:or sbould be dicbarqed frOl Cus1:ody,) it shaii
enter an order to that effect. Otherwise, the court
shall remand relator to custody and direct the clerk to
issue an order of committment. If relator is not
avai.lable for return to custody, pursuant to the order
of committment, the court may declare the bond to be
forfei ted.
In most original proceedings in appell ate courts , the

issuance of. the writ i.s the vehicle by which relief is granted to
the relator at the conclusion of the proceedings. In habeas
corpus, however, the issuance of the writ must occur as the
initial act of the court and prior to the court i s hearing the
matter upón oral argument and determination if the relator is
entitled to be discharged f rom custody . In fact, the court does
not arquire Jurisdiction over the person of the relator until it
causes the writ. to issue or .its issuance is waived by the
respondent. ~ ~ parte Alderete, 203 S.W. 763, __ (Tex.Crim.
App. 1918).
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Even a casual inspection of the only substantive statutes
defining the writ, prescribing its form, and delineating the
court '.s duties when presented with an application for relief,
reveals that the court cannot be of the Rtenative opinion that the
writ should issueR referred to in Rule 120 (d) . The court is
required to issue the writ without delay or deny the application.
See Code of Criminal Procedure, art. 11.01 et seq.

As to Rule 120 (g), it is submitted that, after hearing the
matter, it is inappropriate for the court to determine Rthat the
writ should be grantedRsince the writ should already have been
granted in order to initiate the proceedings. By definition, the
wri t is Ran order issued by a court or judge . . . directed to any
one having a person in his custody . . . commanding him to produce
such per son . . . and show why he is in custody or under
restraint.. (C.C.P. art. 11.01)

In s.ummary, the relief requested by. the relator ina habeas
corpus proceeding is always two-fold, the first . part of which
prays for the writ to issue to determine lawfulness of custody,
and the second part being a prayer for di.scharge from custody. By
comparison, the granting of leave to file 

petition for . writ . of
mandamus equates to the issuance of the writ. of habeas cot'pus
because those acts are necessary to the e.xercise of jurisdi.c:tion.
Similarly,. after hearing, the issuance or. denial of th.Cl/ writ .of
mandamus equates with the final decision in habeas. corpus, either
to discharge the relator or to remand him to custody. .It i is
submitted that the amendments above suggested take. .into. account
the basic difference in the two types of original proceedings

~~..
. Fred Pick

Chief StaffAttorney
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TH SUPREME COURT OF TEXAS

Justice Nathan L. Hecht
Court Rules Liaison

MEMORANDUM

TO: luther H. Soules, Chairman
Supreme Court Rules Advisory Committee

January 17, 1990

RE: Rule 140, Texas Rules of Appellate Procedure
Direct Appeals

The Supreme Court has jurisdiction over direct appeals in certain cases authorized by
the Constitution and the legislature. Article V, section 3-b of the Texas Constitution

states:

The Legislature shall have the power to. provide by law, for an
appeal direct to the Supreme Court of this State from an order of any trial
court granting or denying an interlocutory or permanent injunction on the
grounds of the constitutionality or unconstitutionality of any statute 

of this

State, or on the validity or invalidity of any administrative order issued by
any state agency under any statute of this State.

Section 22.001 (c) of the Government Code states:

An appeal may be taken directly to the supreme court from an
order of a trial court granting or denying an interlocutory or permanent
injunction on the ground of the constitutionality of a statute of this 

state.

It is the duty of the supreme court to prescribe the necessary rules of
procedure to be followed in perfecting the appeaL.

The Supreme Court has complied with this mandate by promulgating Rule 140, Texas
Rules of Appellate Procedure., which states:

Rule 140. Direct Appeals

In compliance with section 22.001 (c) of the Government Code, the
following rules of procedure for direct appeals to the Supreme Court are
promulgated.

In obedience to an act of the Regular Session of the Fort-eighth
Legislature approved February 16, 1943, and entitled !IAn Act authorizing
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appeals in certain cases direct from trial courts to the Supreme Court;
authorizing the Supreme Court to prescribe rules of procèdure for such
appeals; and declaring an emergency,1I which act was passed by authority
of an amendment known as section 3-b of Article 5 of the Constitution,
the following procedure is promulgated:

(a) In view of section 3 of Aricle 5 of the Constitution which
confines the appellate jurisdiction of the Supreme Court to questions of
law only, this court under the present and later amendment, above cited,
and such present and any future legislation under it, has and wil take
appellate jurisdiction over questions of law only, and in view of sections
3, 6, 8 and 16 of such Article 5, wil not take such jurisdiction from any
court other than a district or county court.

(b) When a trial court has granted or denied an intørlocutory pr.
permanent injunction and its decision is based. on the grounds of the
constitutionality or unconstitutionality of any statute of this State, the
Supreme Court shall have jurisdic-tion of a direct appeal of the trial court's
order when the appeal contests that court's holding regarding the
constitutionality or unconstitutionality of the statute..

(c) Such appeal shall be in lieu of an appeal to the court 
of

appeals and shall be upon s~ch question or questions. of law. onl, A
statement of fact shall not be brought up except to the exte is

necessary to show that the appellant has an interest in the subject m
of the appeaL. If the Supreme Court would be required to deternii
contested issue of fact in order to rule on the constitutionality
statute in question as ruled on by the trial court, the appeal wil.. be
dismissed.

(d) The rules governing appeals to the courts .of ..
direct appeals to the Supreme Court except when
Section 22.001 of the Government Code and with this. ru e.

Besides being unusually cumbersome relative to the main body of a
140 is deficient in at least two respects. First, the procedure. fo.

jurisdiction of the appeal is not specified. Second, whether. the Court's
jurisdiction is mandatory or discretionary is not stated. It is proposed that the,
rule be repealed and the following substituted in its place:

\~
Rule 140. Direct Appeals

(a) Application. This rule governs direct appeals to the

2



Supreme Court authorized by the Constitution and by statute. The rules
governing appeals to the courts of appeals apply to direct appeals to the
Supreme Court except when inconsistent with statute or this rule.

(b) Jurisdiction. The Supreme Court may not take jurisdiction
over a direct appeal from the decision of any court other than a district
court or a county court, or of any question of fact. The Supreme Court
may decline to exercise jurisdiction over a direct appeal of an interlocutory
order if the record is not adequately developed, or if its decision would
be advisory, or if the case is not of such importance to the jurisprudence
of the state that a direct appeal should be allowed.

(c) Statement of Jurisdiction. Appellant shall file with the
record in the case a statement fully, clearly and plainly setting out the
basis asserted for exercise of the Supreme Court's jurisdiction. Appellee
may file a response to appellant's statement of jurisdiction within ten days
after such statement is filed.

(d) Preliminary Ruling on Jurisdiction. If the Supreme Court
notes probable jurisdiction over a direct appeal, the parties shall file briefs
as in any other case. If the Supreme Court does not note probable

jurisdiction over a direct appeal, the appeal shall be, dismissed for want
of jurisdiction.

(e) Direct Appeal Exclusive. An appellant who has attempted
to pertect .a direct appeal to the Supreme Court may not, during the
pendency of that appeal, pursue an appeal to the court of appeals. A.
direct appeal dismissed for want of jurisdiction shall not preclude appellant .
from pursuing any other appeal ~ available

The Court requests the Committee's counsel regar ing these issues.
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J)t

cause or the appealable portion thereof without reference to the merits of the appeaL.

Rule 170. Order of Submission

Causes may be heard and submitted in such order as the Supreme Court may
deem to be in the best interest and convenience of the parties or their attorneys. II

§QBflll¡¡;.9gI¡I~¡:¡I!t~tll!¡¡¡lil:¡¡RMa!¡:¡Iî!gl~9:¡¡11:¡¡!y.!tt~g;:¡lilnl9.¡¡rl!!i~rIIilim

~

3
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The Court is considering whether to expand the category of cases in which per curiam
opinions should issue to include, particularly, cases in which the issue is so clear,
simple and well-defined, and the briefs so thorough, that it is very unlikely that oral
argument could in any way influence the outcome of the case. Th.e kind of language
the Court may consider is set out below.

The Court requests the counsel of the Committee regarding these matters.

~
Jf

PROPOSED AMENDMENTS

Rule 133. Orders on Applications for Writ of Etror

(a) Notation on Denial of Application. In all cases where the judgment of
the court of appeals is correct and where the principles of law declared in the opinion
of the court are correctly determined, the Supreme Court wil refuse the application
with the docket notation IIRefused.1I In all cases where the Supreme Court is. not
satisfied that the opinion of the court of appeals in all respects has correctly declared
the law, but is of the opinion that the application presents no error of law which
requires reversal or which is of such importance to the jurisprudence of the state as
to require correction, the court wil deny the application with the notation 'Writ Denied'"

In all cases where the Supreme Court is without jurisdiction of the case as presented
in the application, it wil dismiss the application with the docket notation IIDismissedfor
Want of Jurisdiction.llmI1¡:§rlll~.!¡jf:.almYIJ,mgI¡Sln!I¡¡¡~t¡¡¡infllmt!l:I!~líiliim¡i~g~tt

~glBt~t1i~lm!!rkl~¡¡¡~iI¡ltjf~m!!!I~flD!llll!!¡¡¡¡JRerSmtfJil¡

(b) Confliet in Deeisions. In oaoeo of oonfUot namodinsuboection (a)(2) of
seotion 22.001 of the Government Code, the Supromo Court ..vii grant tho applieation
for writ of orror, unloso it io in agreement with tho doaision of the oourt of appeals in
the eooo in which the application io filed. In that ovont oaid Supreme Court wil 00 otato
in its order, '..ith ouch explanatory romarl(o as may be de.emed. appropriate. If the
dooision of tho oourt of appeals is in oonflict '.vith an opinion of the. Supreme Court,
is oontrary to the Comititution, the otatutes or any rules promulgated by thoSupromo
Court, tho Supreme Court måy, upon granting writ of orror and v/ithout hearing
argument in tho oaGe, reverso, reform or modify tho judgmont of the oourt of appeals,
maldng, at the Game timo, ouoh further ordero 00 may be appropriate.

00 un Moot Cases. If a cause or an appealable portion thereof is
moot, the Supreme Court may, in its discretion and after notice to the parties, upon
granting writ of error and without hearing argument with reference thereto, dismiss such

2
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TH SUPREME COURT OF TEXAS

Justie Nathan L. Hecht Court Rules LUJison

MEMORANDUM

TO: luther H. Soules, Chairman
Supreme Court Rules Advisory Committee

RE: Rule 133(b), Texas Rules of Appellate Procedure
Supreme Court Per Curiam Opinions (3 pages)

~



~.vr \
L \ ~ (\1

CH.:~~ j
(51) 4a~ èy ~ :'

c, ()(g)
~?;

Dear Judge Hecht:

GRAVES, DOUGHERTY HEARON & MOODY 0RELAHD GRAVES ....s.,....
2300 NCN8 TOWER .eN Y. VAUGHAN. m. ..c.

POST OFFiCe: BOX 98 ~ o. c:ou_
AUSTIN, TEXAS 78767 j 0
TÉ~e:~HONE: (5121 480-5800 YJ~

- ~ / TELECOPV Hu...EA:

g-l (Y - V 1512147.-'97.
Novemer 2~9 ?-) ~ ')

Just~t~~ ~~9/ lr ~
,/ -14/ c-)(i)

V 1\\ l/ cr C~
V ./.~ (1-td).-

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
capitol Station
Austin, Texas 78711

4. The court may wish to consider adopting the amendments to
Texas Rules of Appellate procedure 41, 202, and 210 as adopted by
the court of criminal appeals on June 5, 1989. See Order Adopting
Amendments to Texas Rules of Appellate Procedure, 52 Tex. B.J. 893
(1989) .

I appreciate the opportunity to comment on the proposed rules
amendments and hope that my comments are helpful.

aesiillY ·

Charles A"
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Cour Order_

Order Adopti Amendments
To Texa Rules of Appellate Procedure

Effecve July 1, 1989

BE IT ORDERED by the Cour of Cr Appe that the
follow appeded amendmts to Tex Rules of Apte Pr
ceur ar herby adopted and promulgated to gover c:
ca and aimilaw matter (Arcle V, §5 an Arcl 4.04,
C.C.P.), under authority of and in confonnty with Act 1985,
69th Le., 01. 68, p. 513, §§1-4, an Arcles 44.33 and 44.45,

Code of Crmial Prour. Intended and desed to be in
term meaur to trt spc situatins, thes amended rues
sha gover posttrial, appelate and reew prour only in
aimi ca and c: Jaw matter. Th order doe not
amend any existi rue, proulgate any new rue nor re
any rue in the Tex Rules of OVÜ Prour. No rue amened
by this order shan be applicable to any civü ca ("actons of

a åvü natu" (Rule 2, T.R.av. P,)J unes and until it ha be
promulgated by th Supree Cour of Tex.

BE IT FU1l ORDER tht the tex RuIe$ of Apte
Prour be and they ar herby made applicable to appal
by the State ta purt to Act 1987, 70th Le., 01. 38,

p. 188, coded as Arcle 44.01, Code of Cr Prur.

BE IT FUTH ORDER tht theOer of th Cour sh
fie with the Setar of State of the State of tex, for and
in beha and as the act of.th Cour, a duplicate oril copy
of thi order and Rule S4(b), and th Oerksh caus them to
be publied in the Tex Reter an th tex Bar Joum,
as provided by the above Act.

BE IT FU1l ORDER tht th amde rues beme
efecve July 1, 1989, and re in efec unes an unti di
approved, moded or ch by the l.tu or unes and
unti supplemted or amende by th Cour puruat to th
above Act.

BE IT FU1l ORDER tht th order and thes nies
shan be rerded in th miutes of th Cour, and tht th
origial of thi ord sig by the mem of th Cour and
of thes nies sha be preed by the Cl of th Cour as
a peent rerd of th Cour. . .

SIGNED an ENED in dupIicateorigi this 5th day of
June, 1989.

151
Michael J. Mconnck
Preidig Judg

1';1
W.e. Davi, Judge

151
Sam Houston Clton, Judge

151
Ma O. Tea, Judg
151
O1uck Mier, Judg

151
Ch F. (01uck) Capbe,
Judg

151
Bil Whte, Judg

151
M. P. Duc:IJ Judg

151
David Bechel, Jr., Jud

Rule 41. Or App- WhenP~.
(a) (Appe in avü Ca.) (No Ch)
(b) Appe in Cr Ca.

(1) Tim to Perec Appeal. Ap~ is ~tewhennoticé
of appe is fi. with th (fiftenn by the state) days afer
th day setence isimpo or suJJded in ope C(ut or the
day an appeble order is 

sied by the ~ji.dg;except, if
a motionJor new tral is tiely fiea..noti~9faPPalsha be'

fied with ni days af thsete is~or$U
in ope cour.

(2) (Exenion of Timd (No Che)
(c) (Premturely Fild Documents.) (No Che)

Rule 20. Ditiona Reew With Pettion.
(a) (No Ch)
(b) (No O1ane)
(e) (No Ch)
(d) (No Ch)

(1) Ilndu.) through (6) (Prayer for Relief.) (No Ch)
(7) Appendix. A copy of any opinions delivere upon ren-

deri the judgent by the cour of appeal whose decion is
sougt to be reewed. sha be included.

(8) (7) (Renumbere, otherw no ch)
(9) (8) (Renumbe, otherw no chge)

Rule 210. Direc Appeals in Death Penty Ca.
(a) (Record. J (No Ch) .
(b) Brief. Appropriate proviions of Rule 74 gover prear-

tion and fiing of brief in a ca in which the death pealty ha
ben as, expt tht a bnef may ex fifty pag and an
. orina and ten copies of it sha be fied. _

September 1989 T..as Bar ..ou~~ 7~381



ttq) 0 .r \
L \~c.\)

CHA':?~ :J(512) 48~ èy~ :)
(, /)~)

~~

Dear Judge Hecht:

GRAVES, DOUGHERTY, HEARON & MOODY 0RELANO GR"VES ii...~....
Z300 NCN B TOW!:R 8EN '- V..UG....N. m:. ".C.

POST OFFICE: BOx 98 ~ o. cou..
AUSTIN, TEXAS 78787
n~EPHO"", ...., _0..800 lJ.

. (Y V "':¡7.';:':~'.
November 2i,9 ~31 ?O?-~

I ~l n.r- À' \ i (0) tn

JusUce í' 51

l" )~
./ -1tV c.JC i
V i\ \ l/ cä:
V5 ~tlì

V . ~ ~\.O)__

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post Office Box 12248
capitol station
Austin, Texas 78711

I

4. The court may wish to consider ad,opting theainendments to \
Texas Rules of Appellate Procedure 41, 202, and 210 

as adopted by í

the court of criminal appeals 
on June 5, 1989. See Order Adopting

Amendments to Texas Ru1~s of Appellate procedure, 52 Tex. B.J. 893
(1989) .

I appreciate the opportunity to comment on the proposed
amendments and hope that my comments are helpful. rules

Re~llY'

Charles A.'
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Cour Order_

Order Adopti Amendments
To Texa Rules of Appellate Procedure

Effective July 1, 1989

BElT ORDERED by the Cour of Cr Appeal that the
followi appeded amendmts to Tex Rul of Apte Pr
ceure ar herby adopted and promulgated to govern cral
ca and crmial law matters (Arcle V, §5 and Arcle 4.04,
e.C.P.), under authority of and in conformty with Acts 1985,
69th le" 0,.68, p. 513, §§1-4, and Arcles 44.33 and 44.45,

Code of Crmial Procedur. Intended and deiged to 
be in-

term meases to trt spc situations, the amended rues
sha govern posttral, appelate and reew proedur only in
crmial ca and cral law matters. Th order does not
amend any existi rue, promulte any new rue nor real
any rue in the Tex Rules of Ovi Prour. No rue amded
by th order shal be applicale to any civi ca (-actons of

a civi natu" (Rule 2, T.R.Civ. P.)) unes and until it ha 
bee

promulted by the Supree Cour of Tex.

BE IT FUnI ORDER tht the Tex Rules of Appellte
Procur be and they ar hery made applicable to appe
by the State taen purt to Act 1987, 70th le., 0,. 382,
p. 188, coded as Arcle 44.01, Code of Cr Prour.

BE IT FUTI ORDER tht the Oer of th Cour sh
fie with the Secrear of State of the State of Tex, for and
in behal and as the act of thi Cour, .a duplicate ori copy
of this order and Rule 54(b), and th Clerk shal caus them to
be published in the Tex Reter and the Tex Bar Joural,
as provided by the above Act.

BE IT .FUTI ORDER tht th amed ru beme
efecve July 1, 1989, and re in efec unes and until di
approved, modifed or cha by the Leatu or unes an
until supplemented or amended by th Cour purt 

to th
above Act.

BE IT FUTI ORDER that th order and thes rues
shall be reorded in the miutes of th Cour, and tht th

origial of th order si by the memrs of thi Cour an
of thes rues sha be preed by the Oerk of th Cour as

apeent rerd of th Cour.
SICNE an EN in duplicate origi this 5th day of

June, 1989.

151
Michel J, McCormck
Preidig Judge

151
W.e. Davis, Judg

151
Sam Houston Clton, Judge

151
Ma O. Teae, Jude

151
o,uck Mi, Judg

151
o,arles F. (o,uck) Capbe,
Jud
151
Bil Whte, Judg

151
M. p, Duca, m, Judg

151
David Be, Jr" Judg

Rule 41. Ordi Appal- When Penected.
(a) (Appe in .Ovi Ca.) (No Ch)
(b) Appe in Cr Ca.

(1) Time to Perect Appeal. APl is peed whe notice
of appe is fied with th (fiftee by the state) days afer
th day setence is imp or suded in ope (Cur or the
day an appealle ord is sied by the tral jl.dg¡excep, if
a motion for new tr is tiely fied, notiçe of appal sha be .
fi with iù days af th sete.is ii or su
in ope cour.

(2) (Exenon of Tim.) (No Ch)
(c) (Prerturely Filed Documets.) (No Che)

Rule 202. DiOna Revew With Pettion.
(a) (No Ch)
(b) (No Ch)
(e) (No Ch)
(d) (No Cha)

(1) (Index.) thrug (6) (Pryer for Relief.) (No o,an)
(7) Appendix. A.copy of any opinions delivere upon re-

derig the judgent by the cour of app whose decsion is

sought to be reviewed sha be included.
(8) (7) (Reumbred, otherwse no chge)
(9) (81 (Reumbre, otherw no che)

Rule 210. Dir Appe in Deth Penalty Ca.
(a) (Record.) (No Ch)
(b) Briefs. Approprite proviions of Rule 74 gover prear-

tion and fiin of brief in a ca in which the death pety 
has

ben as, excet tht a brief may exce fity pag and an
orial and ten copies of it sh be filed.

September 1989 Teiia. Bar Journal 893
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JUSTICES
NORMAN L. UmR
NOAH KENNEDY
ROBERT J. SEER DEN

FORTUNATO P. BENAVIDES

J. BONNER DORSEY

(Unu of J\pp2ms
'mairU2nta ~uptn2 ~iùtia1 ~i~;ttid

CLERK

BETH A. GRAY
CHIEF JUSTICE

PAUL W. NYE

DEPUTY CLERK

CATHY WilBORN
TENTH FLOOR

NUEC.ES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

S12-888.()16

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O.Box 12248
Austin, TX 78711

Dear Justice Becht:

In addi tion to the above comments regarding proposed rule
amendments, we have the following comments concerning changes we
feel should be made to the existing rules and matters which we
feel should be addr.essed in the rules:

__ A PPft.':Jt)\X FD( c.R. (' J ..Ai- CA~E.:
Rule 2. This section of the appendix should be

completely deleted. The rule should be that
a supplemental transcript shall conform to
the rules governing the original transcript
If this rule is kept, then a proper referenc;
to the correct rule should be modified. It
now refers to rule 45. .

~.
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TO: Texas Supreme Court Advisory Committee

/
./ 1

¿. .. :0- 90
~--

FROM: Chuck Herring
Lefty Morris
Co-Chairs; Ad Hoc Subcommittee on Sealing of Court
Records

DATE: February 9, 1990

Proposed Rule 76a, Sealing Court RecordsRE:

I. Introduction. The Texas Legislature adopted section 22. 010

of the Texas Government Code effective September 1, 1989.

Section 22.010 provides as follows:

SEALING OF COURT RECORDS. The Supreme Court shall
adopt rules establishing guidelines for the courts of
this state to use in determining whether in theinterest of justice the records in a civil' case,
including settlements, should be sealed.

Accordingly, the Texas Supreme Court submitted

the Advisory Committee for recommendation and Cha_irmaa Luke

Soules appointed a subcommittee to propose a. draft rule.. The

subcommi ttee conducted two public hearings, on November 18,

1989 and December is, 1989, and also received substantiaL, input

at the. Texas Supreme Court's pUblic hearing on November 30,

1989. Twenty-seven participants, including sèvera..1

representatives of public interest and citizen's . groups , as

well as several media attorneys and representatives, attended

and provided valuable. input at the hearings. (A list of

participants is enclosed as Attachment "I.") The subcommittee

accumulated several hundred pages of draft proposals, court

decisions, law review commentaries and position statements from

many sources.
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We have attached as Attachment "A" a draft proposal for a

new Rule 76a, concerning sealing of court records . Because

most of the subcommittee members were unable to attend all of

the committee hearings, this draft is meraly the Co-Chairs'

effort to consolidate the hard work of many other participants

on points that came the clo.sest to a consensus.

Attached hereto as Attachments "B" through "H" are the most

current other drafts that we have received from various

participants. Attachments" I-1" through "I-16" are selected

letter comments received from several sources.

II. Draft Rule. The draft rule attached as Attachment "A"

defines the "compelling need" and "protectible interests"
standards (paragraphs (A) (1) and (A) (2)) that. the moving party
must meet to obtain an order sealing "court records," which the

rule also defines (paragraph (A) (3)) . The draft also prOvides
procedures for the motion to ~eal (paragraph (B) (2)) ,notice to

the public (paragraph (B) (2)) and the hearing required before

court records may be sealed (paragraph (B)(l)). The draft

further provides for specific findings (paragraph ($) (4)), sets
out the requirements for sealing orders (paragraph. (B) (5)), and
provides for emergency temporary sealing orders (paragraph

(B) (3)).. Finally, the draft sPeCifies the trial court. s

continuing jurisdiction (paragraph (C)) and the parties' appeal

rights (paragraph (D)) ~

- 2 -
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A. Comoellina Need. and Protectible Interests. The

"compelling need" standard adopted in paragraph (A) (l)
recognizes a strong presumption that court records are open to

public scrutiny. The rule also recognizesthat the right to
inspect and copy court records is not absolute, and that courts

have supervisory powers over their own files.

Paragraph (A) (1) requires that the movant satisfy four

specified requirements. The "protectible interests"
specifically enumerated in paragraph (A) (2) are an attempt to

draw attention to speciai problem areas -- such as family law

and tort cases involving sexual abuse of children, and trade

secrets cases -- in which sealing is sometimes necessary.

B. "Court RecnrQ.s." In paragraph (A) (3) the draft
defines the "court records" that are subject. to this rule as

materials filed of record in any civil state court, and

excludes discovery materials. . As noted below, however, the
Co-Chairs could not agree on this treatment of discovery

materials.
C. Motion. Natice. Paragraph (B) (2) provides the

procedure for motion and notice. After filing a motion to

seal, the moving party posts a pUblic: notice at thei location
where notices for meetings of county governmental bodi.s are

posted, at least fourteen days before the date set for

hearing. The rule also specifies the contents of the. notice
and requires that a copy be served on the clerk of the Texas

Supreme Court, who shall post the notice in a public place.

- .3 -
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D. Temporarv Sealina Orders. Paragraph (B) (3) provides

the procedure for emergency temporary sealing orders in those

instances when there is insufficient time to comply with the

normal notice and hearing procedure set out in (B) (1) and
(B) (2) . The procedure is based upon temporary restraining
order practice as set out in Rule 680.

E. Sealina Order. Findinas. Paragraphs (B) (4) and (B) (5)

require specific findings and other matters to be set forth in

the sealing order.

F. Continuina Jurisdiction. Appeal. Becau.se a number of

challenges to sealing orders have failed on procedural grounds

after trial courts have lost plenary jurisdiction, the rule

provides for continuing juriSdiction in the trial court and

sets out specific procedures for appeal of sealing decisions.

III. Unresolved Issues. Matters on which the Co-Chairs could

not agree were:

whether the rule should apply to discovery materials, and
thus also whether to amend Rule l66b(5) (which now provides
for orders that "for good cause shown results of discovery
be sealed or otherwise adequately protected; that its
distribution be limited; or that its disclosure be
restricted") ;
whether the rule should apply to settlements that are not
filed of record;

whether the showing of "compelling need" should be by a
preponderance of the evidence or by clear and convincing
evidence;

whether the reference to "trade secrets" as a "protectible
interest" should be broadened to apply to other intangible
property rights.

- 4 -
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iv. Conclusion. The attached draft is the result of hundreds of

hours of work and input from many persons, but as with almost

any compromise, it is certainly imperfect and in some respects

cumbersome. - Because the rule inevitably involves a difficult

and delicate balance of public access'and private interests,
the draft reflects many important pOlicy decisions that we want

the Advisory Committee to feel free to rethink and rewrite. We

will both be present at the Advisory Committee meeting to

explain .the draft in detail as well as other options that were
¡

presented to the subcommittee.

- 5 -
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PROPOSED TEXAS RULE OF CIVIL PROCEDURE 76a:
COURT RECORDS

A. Definitions

1. Compellinq
existence of a specific
the presumption that all
public. The moving party

( a)

(b)

(c)

T2 (! 7l a

Need: "Compelling Need" means the
protectible interest which overrides
court records are open to the general
must establish the following:

that a specific interest of the person or
enti ty sought to be protected by the sealing
of the court records clearly outweighs the
interest in open court records and the
specific interest will suffer immediate and
irreparable harm if the court records arenot sealed; \
that no less restrictive alternative will
adequately protect the specific interest of
the person or entity sought to be protected;

that sealing will effectively protect the
specific interest of the person or entity
sought to be protected without being
overbroad; and

(d) that sealing will not restrict pUblic access
to information that is detrimental to pUblic
health or safety, or to information
concerning the administration of public
office or the operation of government that
violates any law or involves misuse of
public funds or public office.

2. PrQtectiòle Interests: "Protectible interests"
which may be the basis of an order under this rule include, but
are not limited to, the following:

(a) a right of privacy or privilege establishedby law, inCluding but not limited to,
privileges established by these rules or by
the Texas Rules of Civil Evidence;

~~ .- (b)

(c)

constitutional rights;
trade secrets;

(d) the protection of the identity or privacy of
an individual who has been the subject of a
sexually related assault or injury.

00797



B. Unless provided to the contrary by statute or other
law, before a judge may seal any court~i the f~prerequisites must be satisfi~ ~~ '

1. Hearing A hearing shall h;l in open court,
op to the publici t which the part' s may present evidence k-

~~__ to su ort orìnao:p~:e ~:~~ ~?:~on~o s m ~ cO~~~nre~~~g:;t h~;ev:~ýAt

Ii ~. party,'. . ...
e-v ¡')"tJ:$e that an open ~.. would reveal the information
which is sought to be protected. At the hearing the. cou.rt.may
consider affidavit evidence if the affiant is present and
available for cross examination. Any person, not a party,
desiring to support or oppose the sealing of court records i may
intervene for the limited purpose of participating in the
hearing and in any subsequent proceedings invoiving the motion
to seal or the grant or denial of a sealing order.

~
1~~

~""."'~""~

3 . Court Records: For purposes of this rule i the
term "court records" shall include all documents and records
filed in connection with any matter before any civil court in
the State of Texas. This rule shall not apply to discovery
materials not filed with a court or to documents filed with a
court in camera solely for the purpose of obtaining a ruling on
the discoverability of such documents .

2 . Notice: The party seeking sealing shall ~i Ie. a
written motion in support of the sealing request. Afterfi ling-
the motion, the moving party shall post a public notice at the
place where notices for meetings of county governmentat'dbodie=t'~
are r.equired to be posted, at least fourteen days befot'ethe
date set for the hearing, stating that a hearing will be held
in open court on a motion to seal court records, stating that
any person has an opportunity to appear and be..heardconcerning
the sealing of court records, and stating the specific time. and
place of the hearing,' the general type ofcclse, 

the style.. of
the case, and the case. number. After posting such notice'ithe
moving party shall file a copy of the notice with the clerk of
the court in which the matter is pending and shalt serve a .copy
of the notice with the clerk of the Texas Supreme. Courti who
shall post the notice in a public place.

3. Temoorarv Sealincr Order: A temporary sealing
order may be entered wi thout the hearing or public notice
provided for in paragraphs (B) (1) and (B) (2) above, upon the
filing of a sworn motion showing compelling need and that
immediate and irreparable harm will result before notice can beposted and a hearing can be held as otherwise provided herein.
Whenever possible, the moving party shall .serve the motion upon
any other party who has already appeared. Every temporary
sealing order granted without posted notice or pUblic hearing
shall be filed, shall be endorsed with the date and hour of

- 2 -
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issuance, shall contain the findings required by paragraph
(B) (5), shall state why the order was granted without notice,
and shall expire by its terms no more than fourteen days after
its issuance, unless wi thin the time so fixed, for good cause
shown, the order is extended for a longer period. The reasons
for the extension shall be entered of record. No more than one
extension may be granted unless subsequent extensions are
unopposed. If a temp.orarysealing order is granted without
public notice and hearing, a motion for, sealing order shall be
filed, notice provided and a hearing set as elsewhere provided
in these rules . On two days' notice to the party who obtained
the temporary sealing order or on such shorter notice to that
party as the court may prescribe, any person, whether or not a
party to the lawsuit, may move dissolutio.n or modification of
the order and in that event the court shall proceed to hear and
determine such motion as expeditiously as the ends of justice
require.

4. Findinas: In order to seal court .records, the
court shall make specific findings demonstrating that a
compelling need has been shown, but the findings shall not
reveal the information sought to be protected.

5. Sealina Order: A sealing order shall be specific
and shall state the case number, the style of the case, the
specific findings, the conclusions of law, the time period for
which the sealed portions of the court records are to remain
sealed, and shall identify those portions of the. court records
which are to be. sealed and those portions which are to remain
open. The order shall not reveal the information s,ought to beprotected. The motion to seal and the sealing order shall
remain in the open portion of the file~

C. Continuina Jurisdiction: Any person may intervene as
a matter of right at any time before or after judgment in
connection with any motion to seal or to unseal court re.cords.
Notwithstanding the rights of åppeal provided in this Rule, a
court that enters a sealing order maintains continuing
jurisdiction to enforce, alter, or vacate that order.

D. A'Poea I: Except as toa temporary sealing order under
paragraph (B) (3), any sealing order, any. sealing provision
contained in any judgment, and any order granting or denying a
motion to alter, vacate or enforce a sealing order shall be
deemed to be a separate and independent final judgment and
shall be subject to immediate and independent appea.l by any
party or intervenor who has requested1 supported or opposed any
sealing order.

06995/47-49

- 3 -
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THE SUPREME COURT OF TEXAS

Justice Nathan L. Hecht Court Rules Liaison

MEMORANDUM

TO: luther H. Soules, Chairman
Supreme Court Rules Advisory Committee

January 15, 1990

RE: Canon 3A(9) , Code of Judicial Conduct
Use of Cameras in Courtrooms (1 page)

Your letter of January 10, 1990, inquires whether drafting has been done on the
referenced canon, or on related changes in the Texas Rules of Civil Procedure or the
Texas Rules of Appellate Procedure, and whether the Committee should consider such
changes.

Among the recent amendments to the Code of Judicial Conduct, Canon 3A(9) was
renumbered 3A(10), with the following statement:

This renumbered subsection 10 is to be repealed at such time as the
Texas Rules of Civil Procedure and the Texas Rules of Appellat$

Procedure are amended to govern recorded court proceedings and those
amendments become effective.

The transfer of this matter to the rules appears to comport with proposed changes in
the Draft Revisions of the ABA Code of Judicial Conduct. . .

:::.:,::::..:...:.,::,,::::::';';':':::::::::

The Supreme Court is considering whether to allow cameras at its proceedjng$~ eitl)er
as a rule, or upon invitation of the Court at specific times,. or on the basilS of .

project. However, no decision has been made, and the Court would.
views of the Committee and any specific language for rules changes on t es,

as well as the general matter of cameras in trial and appellate courtrooms. The only
suggested language I am aware of to date has been the following, proposed by Justice
Doggett for inclusion in the Texas Rules of Appellate Procedure:

Upon the motion of any part or upon its own initiative, the Supreme,
Court may permit the filming, videotaping or broadcasting of any
proceeding pending before it in accordance with such conditions as it
deems appropriate.
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5656 Nor.~ .. aCKSO~ 3rree!
Jacksori'iii~e, T dXCS 757 có
2 i.1 586-56~4

A.nl'~2C AFi!lja~¿

S:
I

I

.. KETK-TV
~ ~ EAST TEXAS

Decemr 29, 1989

The Honorable Nathan Hecht
Justice of the Supreme Court of Texas
Texa Suprem Court
P. O. Box l2248 Capital Station
Austin, Texas 787ll

Dear Justice Hecht:

i am News Director of KETK-T Region 56 in Jacksonville, Texa. We serve
the coiities of Tyler, Longview,: an Lufkin-Nacogdoches,. amng others.

I am writing to add my voice of support to those who favor the
re-introduction of caras into Texa Courtroo. I have been a Texa News
Director for abut a dozen years, now. I believe the comunities I serve
have ben missing a vital part of their coity life in not witnessing
the judicial ar of the government in action.

As you know,. there has been a movement over the decades of the 70 i S and
80 i S to include cameras in may of the courtrooms of the country. I
beUevethis has led to an increased respect and understaning of the
courts.

Recently - a critical decision was made in a Florida Courroo on a cae
which it was feared would split the comity into racial factions fighting
with one another. May experts have credited full television coverage of
the final phase of the trial for keeping the streets calm by showing the
court prOCeedings,: live, all day.

Just three or four weeks ago, I testified with others at a chage of venue
hearing in a local cae which also had potential for splitting the
coii ty. My perception was that rur had caused the cari ty to be
split" but that television and newspaper coverage pictures had helpe stop
those rurs and bring the facts into locl conversations. In the sam
way,. pictures (which are critical to any in-depth coverage by television)
ca help the comity to better understand the process of the court in all
cases.

the court is in the process of considering
I strongly urge the court to endorse this

JM:bc 00801
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~ . 200 N. POLK
\'-. ;..J.,~'d.."~.- ';. BOX 751

;:":".1..~l..'... , ~~:/~~lf3~XA 7989

KAR ... TV ~t.
December 19, 1989

The H 0 nor a b I e N a t h a n He c h t
clo Texas Supreme Court
P.O. Box 12248
Ca pit a 1St at ion
Austin, Texas 78711

Dear Justice Hecht.

I am p I eased to I earn the Texas SupremeCour t is cOnslder i ng
openin~ proceedings to television camera coverage. This would be
a wi s e mo vet owa r d k e e pin g j u d i cia I pro c e e din g sin step wit h
evolving technology of news and information dissemination.

Most citizens today receive most of their neWS through the
electronic media. It is vital that our coverage be accurate,
comprehensive and understandable. Opening court proceedings to
cameras~ould help us meet that obligation to the public.
Some ear Iy exper iments wi th camer.as in the courtroom fai led.
This occurred in an earlier age of television when neither the
media nor the courts entirely understood the potential for
disruption, and when television news operations were perhaps tess
ma t u rea n d con s c ¡en t i 0 us. E qui pme n tin t hat era wa s b u I k y and

obtrusive.
Nowadays, most television news operations are more sophisticated
and more sensitive to potential problems caused by the presence
of cameras. Today's equipment is smaller~ more refined, and less
o b t r us i ve . Pool fee d s en a b i e s eve r a 1st a t ion s tot a k e v ide 0 from
a single camera inside the courtroom.

Citizens are more accustomed to the presence of news cameras in
the i r i i ve s . Cameras s i mpl y do not st i r the cur i oSi t Y and
ex c i t eme n t the yon c est i r red.

The perceived obtrusiveness of the cameras i ies at the heart of
this issue. If that perceived obtrusiveness is elJminated.
courts and television cameras can co-exist peacefully and
productively. A notepad in the hand of a newspaper reporter no
more guarantees accuracy or safeguards against sensational ism
than a camera on the shoulder of a television photographer. The
came r a i s jus t mo rev i sib I.e .

CANNAN COMMUNICATIONS, INC
BOX 1224
WICHITA FALLS TEXA 763(1
817/322.3252 û0803



In any arrangement, th~ court would s~t the ground rules for
television coverage and the television stations, mindful of the
fragi Ie nature of the arrangement, would be wi Ii ing to cooperate.

i hop e you wi I I g i vet his ma t t era i I due con sid era t ion and set an
example for other courts in Texas to follow.

;jSinc:ef Iy, \ ll¡;/iy , ~'/
. . 7J1~¿)¿Ø'A

L Y n n Wa I k e r
News Director

00804



KDAf
8001 John Carpenter Freeway Dallas Texas 75247 2146348833

Gayle Brammer-Paul
Vice President General Manager

December 12, 1989 r~II
'.'.,__.'...,~; .\cr.""r-

Just ice Nathan H~cht
Texas Supreme Court
P.O. Bo.x 12248
Capital Station
Austin~ Texas 78771

Dear Just i ce Hecht:

I am wr i t i ng to demonstrate my support of the ru 1 e change
proposed by Justice Lloyd Doggett allowing television coverage of
the Texas Supreme Court.

As genera 1 manager of Fox Television in Dallas/Fort Worth, I have
witnessed many changes in the telecommunications industry in the
recent years. For the most part these change.s have benefi tted
th~ Texas c i t i zen.

The right to know is inherent 1 y marr i ed to the right to see as
broadcast news is the number one source of information for
todays citizen.

Limitations set forth by judges would be adhered to as tele-
vision stations execute their 1 icensed responsibi 1 ity to enter-
tain and inform our viewers.

Respectfu 11 y,

~ìtç l1(Îl/.4vJAW
! i e Bramer
Vi cePres i dent
General Manager

GB/v j

A Fox Television Station and a Fox Broadcasting Company Affil.iate
J0805
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Pu:-i();;icc BiJX 2:222

Htlu"ori, Tc'x.-ig 772.;2
171:31 77: '-l;:l1

2 ~'.s KPRClVHOlSfON
December 15, 1989

Justi ce Nathan Hecht
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

I 1m wr it i ng in support of the reso 1 ut i on before the court to allow
tel evi sian coverage of the Texas Supreme Court. As a broadcast journal i~t.an officer in the Houston Chapter of of the Society of ProfeSsional -
Journal ists and a concerned citizen, it is my firm belief that the time has
come for television to emerge from second-class status and fulfill our
publ ic responsibi 1 ity.

As you know" most Americans have only a superficial knowledge of our court
system. While the majority of Americans receive their news from the
tel~vision medium, this same medium does not enjoy the same ability to
cover the court system as do other medi a. As a resul t, our society has an
image of our court system based on entertainment programming. We belJeve
television can do a great deal in changing this sometimes misle.ading
impression.

I'm sure you're aware of the recent television coverage in Miami of a
potentially explosive trial situation involving a police officer accused
of murdering two minority victims. Much has been written about the roTe
that television coverage of the trial played in maintaining the. peace in
Miami during the trial and jury deliberations.

A great majority of the states now alloi¡i cameras in the courtroom wfthmost
repor ti ng very pas i t i ve experiences s uchas the recent Miami situation.
Technology has virtually eliminated the courtls original objectionst9
television coverage; the size of our equipment is .no longer a consideration,
our equipment now operates at virtually any light level and electronic
cameras operate silently.

We would be more than happy to provide you with a demonstration of any
equipment involved in our coverage and discuss operating guidelines that
are currently in place in other states. We strongly believe that coverage
of the court would enhance the public.s understanding of the judicial process.s~e~
Paul Paol icell i
Vice President, N.ews

cc: Tom Reiff
Caro 1 e Knee 1 and 00806



~ i:Gm~L;-iC3¡JCr.S C8riter

I T 0 -)i:6 r..:'_."Q 3::-::.::
WFAA-TI .0 Daiias Texas 7S202.~ô10

21.-748-9631
Q An ABC Affiliate

Marty Haag
Vice President &
Executive News Director

December 13, 1989

Justice Nathan Hecht
Texas Supreme Court
P.O. Box 12248
Capital Station
Austin, ix 78711

Dear Justice Hecht:

I am writing to urge
television cameras.
informing the public
system.

that the Texas Supreme Court open its proceedings to
I believe this action would have a beneficial result in
and giving our citizens more confidence in the judicial

In truth, 44 other states allow coverage of courts--not just appellate courts
but lower civil and criminal courts. Texas is behind the times. The old images
of bright lights and large cameras disrupting proceedings just don't apply.
Ten years ago, in conjunction with the American Bar Association meeting in
Dallas, WFAA-TV produced tapes of both an appellate and criminal proceedings to
show how inobtrusive cameras could be. In that year, Florida became the first
state to take down the barriers completely. I truly believe that any fair
observer could look at coverage of proceedings in such states as Florida and
California and conclude that cameras had, in fact, opened the eyes of the public
to the courts, not made a mockery of their dignity.

I strongly urge you to make this important decision next month. Please let us
join our journalistic colleagues on equal footing.

Sincerely,

i \.L~ ii
!!rty aaa:\
Exec. News Direc tor

MH:mm

00807
A subsidiary of A. H. Bela Corporation
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5rJJ j KWE-TV
AUSTIN, TEXAS

November 30, 1989

My name is Carole !\~eel:3:1d. :':- the ne..s director at KVUE ':e~~vision
station, C;iannel ~4, ;¡hi=h :"s :::i? AECaffiliate here '::1 .4.u.stin. ::' m :-:ere
to speak in support ~f :3 "i?sol~t:.~n to alIa.. television ca~eras in=ide
this courtroom to record the legal ;roceedings of the Texas Supreme :ourt
- proceedings nor:naily ..:pen :0 the public and covered regularly now by
ne..sreporters ..ithout c:::ner:3s. 'lie .:e.el opl:ning up the Texas Supreme Court
..ould be a tremendous £:.¡-~t =:':¡:¡; t;:-,ard t.elevision coverage of :ourtroom
procee:dings at all level~ in 're;,:as.

There are several reasons ~e think that is important.

First, ..e feel the public' $ right to a publiC trial is abridged if cameras
are excluded. Whoin that right ..as protected originally by our
forefathers, television ':arneras hacn' t been invented. But today more
ci ti=l:ns say they receive their ne..s through television thon any other
medium. For most people, unle.:s they're dire.çtly involvedina trial as
an attorney, a juror -:r a ..itness, there's no opportunity to ..atch the
courts in action. 'i/e could provide that if we could te.levise the
proceedings. We feel if :.e' re to co:nply with the spirit of that right to
a public trial in this day and age, television coverage is important.

F'urther, ..e believe if ..e could televise court pro:ca-edings, it ..ould ~i?ad

to a much more .In:formed public, gi'iing people èore c:oniidence in the
j~dicial proc:es3. 3y ;roviding more accurate and ~ ~mplete court coverage,
'.e could contribute to '.lider publiC acceptance an:: understanding of court
decisions. Under our torm of government, there must be a constant concern
for educating and in:forming people about all three branches oi govern~ent.
There may be no field of governmental activity ..here people are as poorly
informed as the court:;. :'any of us complain about the apathy of voter.::
in judicial races, but ..e feel by banning cameraS from courtrooms U~ 3re
closing the ...indo..s of infor:nati.on thro~gh which they ::ight seS' and learn.

3eyond '..hat 'ie feS'l cur cc.verage could do to promote 1.lnderstanding ~nd
~'espect tor what's happening in our courtrooms,..e feel it would elimir.:ite
some of the chaos that sometimes occurs Qutside the courtrocms r.owa:: '.Ie
must chase people down in the hallways to get th.e television pict~res lie
need to illustrate our stories. We wouldn't have to do that if ~e coul::
get our pictures quietly inside the courtroom.

Once Te;.as '.las one of only t\iO states that permitted t=-levision C3:",,ras
in courtiooms. A$ I'm ~~re ïO~ kno.., it waS the notcrious 1965 Tex:i3 c~~e
.~f Billie Sol E,;tes that li?d to a ban of cameras in the courts. 9ut.ln
1'381, the U. S. Supreme CC'urt r'.li?d that the presence of television carner3Z

is r,ot i:ïherently unC'onstit'Jtional, throwing the iz£u~ :iack into t:-..e .H:ite
,::our t3.

00809
Mailing Address:
KVUE-TV.INC.
P,O. Box 9927
AUSTIN. TX 787660927

.,.:~
""1/.IGAm

Street Address:
3201 StECK AVe.
AUSTIN. TX 787588026
(512)459-521



Sinc~ ~hen, 44 ~ther zt 3~~3 ~a':= allowed =ameras access to the courts, and
not just the appellate courts, ~~t the lower civil and criminal courts as
well. Florida was t~e ~~ate that brought the issue to the U. S. Supreme
Court in 1981 and I' ~e br~ught ¡~U a copy of the 1979 Florida rUling the
Supreme Court upheld, allcwing cameras in the courtroom. It includes the
guidelines used in that state to ensure that television cameras are as
unobtrusive as possible 30 as not to prejudice court proceedings in any
way.

You'll see their experience ~as shown that the presence of the cameras in
the courtroom has littl;. ::egat:'ie effect on trial participants' perception
of the judiciary or th.: .:i;;i::::.¡ of the proceedings. They've found the
cameras disrupt the tri il ?it~er not at all or only slightly. The ability
for jurors and judgez tv .;::-:ije the truthfulness of witnesses or
concentrate on testi::o¡,j' ~.: ~.:.3:::,'.:ted and no one feels self-conc1ous.
In fact, the Florida ~..:;;:u:i?r..:= ::::ow:: the presencE? of the cameras makes
the jurors and wi tnes.:;?s .:",el sl:.gttly more responsible :for their actions.

We feel it's one of the ~czt ~:.~~i

the public' s understanèinç; ijf t!".e

Technical advances h3'.'e :¿du;:¿od :!'e size, noise
electronic equipment so C:3:reras can be used
requires one camera st.:ti :r,,?d in ':ine place
video fed out of the ccu.rt:oom th:ci.g~ one
~everal television ,;tatiori.i .It ..:nce. Existing
reporters can be :nod1!io?d to ¡;rovide sound for the
WFAA, the ABC affiliate in Dallas, has done a tape of
of some mock :rials, tooth a;pellate and criminal, that
down here to 9i ve you :is soon as possible so you can
what it invol ves.

geyond the tec~nical adv3ntages of the
given judges to control th~ir own
to be very effective. Judges
victims of sex crimes, zome
vho might be unduly
television stations ..il1 be more than
iimitations, understanding that we
:3 trial ~y our presence.

I only heard about
my testimony was
directcrs arcund the
this further with you.
try to ';et any :;ther
decis~on on this.

0081 0



KR.TV P.O. BOX 5 WESLACO, TEXS 785 (512)965555

December 12, 1989

Hon. Nathan Hecht

Texas Supreme Court
P.O. Box 12248
Capital Station
Austin, Texas 78711

Dear:1r. Justice Hecht:

In January you will have .an opportunity to vote for a rule change
which would allow television coverage of the Texas Supreme Court.
As a fifth generation Texan and a journalist who has covere4 Texas
courts for twenty years, I strongly urge you to approve th1schange.

Texans have a constitutional right to know what goes on in their
courtrooms. The banning of television, Texan's main sourceo't news
and information, in effect keeps the doors of justice closed to most
Texans.

Televised proceedings, which 44 states allow, would do more than-
any other action to educate and inform Texans about their court
system. It could also provide a more infonndelectorate, perhaps
decreasing voter apathy in judicial elections.

WFAA, the ABC affiliate in Dallas/Fort Worth, has produced a video
tape of a mock trial showing how one noise-free camera, with
existing court room light. would cover a trial. Carole Kneeland
of Austin ABC station KVUE has made this tape available to you.
Please watch it before deciding your vote.

Finally, I want to assure you, this news organization would agree
to any reasonable rules the court would establ ish regarding
televi sion coverage.

MJ/l s

00811



~ER:\ Ch.iiiid 1:/1.10.1

.;Ollll Barn Bines Boult'.ard
Dallas. -I¡:xas ï5201

¿i-iHïl-I:!IO :-letro 2lÌ~~-~1I51

4043,0D' ~
(

Jan 30., 1990
'12--1 - qo

"'~. -
Xa J. ~~

J.~4iiilHonorale Ii H. Soes, III
-1 (.re ii~, . :"~~ ctio, SUem Co Adsory COtt1,4. .. .' -~ So Re & Butt''t :."'. /.. '. es,j \. ~. '." , : . ~. 800 Milam Buldi

sa Antonio, 'I 78205

De Mr. Soes:
I am the dir ofü: Pr at KE-Ql 131 thpglic
televion sttion in Dallas.

My colleagu am I are plea to kn tht the prition ontelevision ca in th co of the SUem Co ha be reied
fro th Coe of Judcial Corrct.We hop tht you am the oter
me of th adisry cotte apin to write the new :ies will!' allow television joulis to rec legl pr nonnlly
op to th pulic am previouly coered by re witht ca.

We believe tht by televisin co proc we ca prde moe
acxte am colete coerge of an area of govt ofte poly
unto by the genl pulic. Whle the apthy of vo in j1idio:ial
ra ca be atti.te to ma caus, suely one of them is tht vo
do no se how the co diecy affec thir live. As you are well
awe, may pele do no have th opty to watc th co in
acion. sin Amica citizen toy recive the majority of thir ne
fro television, we believe tht television coerge is esial to
mainin an inon am enighteed pulic. '

We realize tht th. ar conc ab th poibility of caassetionalizin the co's procin or affeci. th paicipa.
'! exien of for-fou ot statE'S, whch allow moe television
coere of thir co th Te, shov tht this is no a major
prblem. D.e to tecal adv in elecnic eqipmt, we areconfidet tht we ca coer the Te SUem Co with. ver little
diion. Ony one ca wod be place in. th co with vide
prde to the television sttions on a "pol" coerge bais.
We believe tht th signficat st will enle the pulic to gain a
greate unersta of th imrtt role of the co. in ou
soiety. '! you for you consideration as you write the new
gudelin.
Sinely,

C;1(/¡l- ~ ál~
SylVia Komts
Direcr of !.l Prc.ai

008121
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KERA December 11, 1989

Justice Nathan Hecht
Texas Supreme Court
P.O. Box 12248 Capitol Station
Austin, TX 78711

Dear Justice Hecht:

I am the Director of Local Programming at
KERA, Channel 13, the public television station
for DallaS/Fort Worth/Denton.

I am writing in support of the resolution to
allow television cameras inside the Texas Supreme
Court to record legal proCeedings normally open to
the public and covered regularly by reporters
wi thout cameras. My colleagues and I at KER
believe that by televising court proceedings we
can provide more accurate and complete coverage of
an area of government often poorly understood by
the general public.

While the apathy of voters in judicial races
can be attributed to many causes ,surely one of
them is that voters do not see how the courts
directly affect their lives. As you are well
aware, many people do not have the opportunity to
watch the courts in action. Since American
citizens today receive the majority of their news
from television, we believe that television
coverage is essential to maintaining an informed
and enlightened public.

We realize that you may be concerned about
the possibility of cameras sensationalizing the
court's proceeding.s or affecting the participants .
The experience of forty-four other states, which
allow more television coverage of their courts
than Texas, shows that this is not a major
problem. Due to technical advances in electronic
equipment, we are confident that we can cover the
Texas Suprme Court with very little disruption.

GO 8 i 2



Only one camera would be placed in the courtroom
with video provided to the television stations on
a "pool" coverage basis.

. Some states have also 9i ven judges the
authority to prevent videotaping when judges feel
that witnesses may be unduly affect.edbythe
presence of cameras (e.g., cases involving
children, sex crimes, informants , etc.).. i: · think
you'll find that television stations u::ually
understand these concerns .and are . willing .to
comply with restrictions when such sensitive.ca.sesare involved. Given these :safe9\a.rds, we beii.eve
the benefits to the public substantially outw.igh
any possible drawbacks.

Than you for yo\lr Consid.erat~of1.tl~P.~11that you will take tnli¡.Y'.l:y significats~ep!
enabling the public to 

gain a greater .. understand..
ing of the important role of the Courts 

in oursociety.

Sincerely,

C50'¡"'~~
Sylvia Komatsu
Director of Local

008 i 41
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The GOlden Triangle
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409-985-5557

4 ~tKJAC-TV December 8, 1989

Honorable Nathan Hecht
Texas Supreme Court
P.O. Box 12248
Capital Station
Austin, Texas 78711

Your Honor,

My name is Bob Wright, and I am the news director of
RJAC-TV, the NBC television affiliate in Beaumont/Port
Arthur. I am writing to support a resolution allowing
teievision cameras inside courtrooms to record legai
proceedings of the Texas Supreme Court.

There are many reasons I could express to you for why I am
so very much in favor of this resolution. I know you have
probably heard each one many times before. I know your time
is valuable, so I won r t go into too much detail on those
reasons, but please let me have a moment to offer .my views.

As you know, at one time Texas was one of only two states
which permitted television and radio into its courtrooms.
We in the electronic media lost that right with the 1965
trial of Billie Sol Estes. But times, and technical
abili ties have changed since then. Earlier this decade the
U. S. Supreme court realized those changes ,and gave the
decision, on whether to open courts to electronic media,
back to the state courts. TOday Texas is one of only 6
states still denying caméras and microphones access to its
courts.
As 44 states have discovered the presence of cameras and
microphones in court p'roceedings has had little negative
effect. Technical advances have reduced the size of our
equipment. In 1965 noisy film cameras were humming, and
grinding away, today, our equ.ipment is silent. Those film
cameras required a great deal of light, today, we can shoot
in regular room light. I feel you will find most every news
director willing to do whatever is necessary to keep our
technical problems from ever interfering with the
proceedings.

A Price Communiçaticns C::rp-:ration Stonon 00815



There are many posi ti ves to allowing electronic coverage of
our court proceedings. I feel it leads to a better informed
public. Current coverage often leaves the pUblic confused
as to why certain rulings are made, which leads to fear
instead of understanding. I can't tell you how many times I
have heard someone in my news room say after a verdict...
"why did they rule that?" and my reporter answer... "you
would understand if you had been there to see it." In fact,
the public is so uninformed about our courts, many do not
vote in judicial elections.

But, above all the reasons, I feel its part of a persons
right to a public trial. To exclude one form of journalism,
or hamper its ability to reflect an accurate picture of the
proceedings is breaking with the spirit of the
consti tution' s guarantee of a free and public trial.

I thank you for your time and consideration of this matter
which I and many news directors feel is of utmost importance
to us and the citizens of Texas.

Sincerely,~¡J~
Bob Wright
News Director, KJAC-TV

0081E
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KXAS.TV

p O. Sox 1780
3900 Barnett Sireet
Fort Worth. Texas 76101-17aC
18171429-1550

Mike Mi:Donald
News Director

December II, 1989

Justice Nathan Hecht
Texas Supreme Court
P.O. Box l2248
Capital Station
Austin, Texas 78711

Dear Justice Hecht,

The news department at KXAS is gratified the
Court is considering allowing television coverage
of its public proceedings.

This is an important step and we agree with our
colleagues that televised court proceedings would
lead to a more informed public and give the citizens
of Texas more confidence in the judicial process.

It has been almost twenty-five years since cameras
were allowed in Texas courts. In that quarter
century technology has developed to the point that
the type of television equipment which would be
used in court coverage is unobtrusive.

We urge you to approve the proposal now before you.

Sincerely,~.
Michael H. McDonald

MHM/ j h

DOS i 7
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1 in terms of trying to characterize a defense

2 that SOmeone is wishing to urge is some kind of

3 new defense.

4 To impose upon the plaintiff the

5 burden to define a term that is used in a

6 question is just unfair, and that is what the

7 status of our current rules are, is that the

8 definitions and instructions all have to be

9

10

substantially requested, or else if's - if's

wai ved. Ând tha t doesn't make any sense. There

11 should be an ability to object to it: nThat's

12 not a defense, that. s not aground of recov~ry,
13 or Ie 9 i t i ma t e the 0 r y 0 f r e c 0 v e r y ,. sot hat y.o u

14 can identify what it is that your complaint. is

15 without having to do the other sida~s wot) on

16 those theories that you ar~ resisting_

l 7

18

JUSTICE HECHT: Any oth.er stions
of "Ir. McMains?

19 Thank you, Mr. McMain.~

20 MR. z.icMAINS: Thank you, Youi: aonor.

21 JUSTICE HECHT: Other comments on

22 this block of rUles?

23 1'7e -- with the Court's leave, we

24 have a couple a couple of people to testify

25 about the use of cameras in the courtroom which

ANNA RENKEN & ASSOCIATES 00818
CERTIFIED COURT REPORTING

H04 GUApALUPE 'AUSTIN. TEXAS 18705.' SU/U2.000t
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1 have scheduling problems -- who have scheduling

2 problems, and I know everybody has scheduling_

3 concerns

4 CHIEF JUSTICE PHILLIPS: Let's save

5 at least one of those wi tnesses so that the

6 press will grace us with their presence.

7 JUSTICE HECHT: We wi 11 go ahead and

8 hear these, unless -- unless there's objection.

9 Mr. Geo rge?

10

11 J Ir-i GEORGE,

12 appearing before the Supreme Court of Texas in

13 administra t ive session to cons ider proposeà

14 changes to Texas Rules of Civil Procedure, Texas

15 Rules of Appellate Procedure, and Texas Rules of

16 Civil Evidence, stated as follows:

17

18 MR. GEORGE: I'm Jim George from

19 Austin. I r epr esent KTBC-TV and other

20 television and broadcast companies on a regular

21 basis, and I 'm h~re to support the proposal that

22 this court have the authority to allow truly

23 open proceedings to occur in this court in hope

24 that some day all of the courts in the state of

25 Texas will be author ized to have truly open

ANNA RENKEN & ASSOCIATES Û 0-8 i 9
CERTlFIEO COURT REPORtiNG

3404 GUADALUPE -AUSTIN, TEXAS 711705' 5'21452-0001
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1

2

3
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8

9

10

11

12

13-

14

15

16

17

18
20

19

20

21

22

23

24

2S

proceedings.

As the court is aware, most states
in this country, and I believe over 40, allow

electronic communications to broadcast or

telecast, in some manner, their proceed~ngs.

They -- if you 90 to Florida or Ca~ifornia or

New York or Illinois, or most eVery plaoeeise

in the country, the cUrrent technol()9yal.loWi$

nonobtrusive, nbnobstructive communications by

broadcast medium of what goes on the Courts.

And in Texas we have f ep

in a state which has a unique

pace with this trend, and it's tru

commitment to both freedom of

its constitutional provisions,

least as extensive as the

Constitution -- under

probably more so - and a

provisions that do not

Constitution of the United

open courts.

We, the founders -- t who
wrote the Constitution of Texas -- made

commitment in that era that we would trUly have

an aggressive press and open courts. And to.day

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING 008203404 GUADALUPl! 'AUSTIN, Tl!XAS 78705' 5Ii/4S2.000,
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1

2

the medium of television is truiy the way that

people of this state can have access to their

3 c ou r ts to see what happens.

4 And I believe -- speaking as a

5 lawyer who tries cases day in, day out, of all

6 sorts, as well as representing the

7 communications industry -- that the public

8 confidence in the judiciary in the process of

9 deciding disputes, both criminal and civil

10 civil in this particular case -- would be

11 drastically increased if the public, by and

12 large, could see how well those obligations are

13

14

carried on by the lawyers and the judges. And

this Court, the proposal that's currently before

15 you, to allow it to be the first to allow public

16 access, true public access, would enhance its

17 stature.
18 And in -- in my judgment, in this

19 era when so many of our publi.c issues are going

20 to be decided by this Court and other state

21 courts, it is imperative that we look closely to

22 our traditions of openness and fr.ee press in

23 this state, unique traditions, and alloW --

24 begin to put our toe in this water that so many

25 p e 0 pIe are f r eel y - - f r eel y s wi mm i n gin, in the

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING 00821

3.0. GUADALUPE' AUSTIll TEXAS 78705 . 502/.52-000.
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other parts of this country, and see that truly

it is a method allowing the people of the~.tate

of Texas to see how well the judges of this

state peiformi to see how well the juries and

lawyers by and la rge per fo rm, and improve both

the access to the courts and the public's

informational base through a fully-informed,

free press.

CHIEF JUSTICE PHILLIPS: You're not

saying thát 40 states allow cameras in the

trial --

MR. GEORGE: I bel ieve-- and I have

not checked that -- but I believe that 

there are

approximately 44 states that allow/some sort of

broadcast medium in some of their judicial

proceedings, and 1 had --

CHIEF JUSTICE PHILLIPS: Would that

include just the states' appellate courts?

r-IR. GEORGE: In var ious forms of

things.. Nøw, many -- as the Court knows, many

j ur isd ict ions -- many juri sdict ions -.. tn.ost of

the larger states like Tex as 1F lor i d a J

California1 New York; and Illinois, in some

current cases -- the big states -- most every

one of them allow full access to the trial court

ANNA RENKEN 8i ASSOCIATES 008221
CERTIFIED COURT REPORTING

34(l4 GIJAOAi.IJPE 'AIJSTIN. TEXAS 7U(lS . S 02'052-000'
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1 proceedings through electronic media. If you go

2 to Florida or California or New York, or some

3 place, and turn on the local television, you

4 will see a trial judge hearing a case broadcast

5 on television, not unlike C-Span. I mean, they

6 have -- we have, you know, the -- I believe last

7 week the British House of Commons allowed

8 television in for the first time, and. the Senate

9 of the United States. And if the Br itish House

10 of Commons and the Senate of the United States

11 can allow television in, it certainlY -- the

12 courts of the state of Texas, particularly this

13

14

Court, ought to be able to allow the same medium

to coverage. We see it as -- it is the norm in

15 most parts of the world, particularly in 
other

16 jurisdictions of the United states, and there is

17

18

no reason not to do it here.

CHIEF JUSTICE PHILLIPS: As you

19
. .

probably know, twice in this decade this Cou rt

20 has requested a referendum of the trial

21 judges -- of all the judges of this state at the

22 judicial section meeting. In 1981 it was a four

23 to one margin against cameras. Progress being

24 made for your position, it was only slightly

25 more than two to one against it in the most
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1 recent --
2 MR. GEORGE: Well, one of t e

3 advantages

4 CHIEF JUSTICE PHILLIPS: What--

5 what do you suggest we do to -- if there are

6 those of us who believe that there is no reason

7 why the courts should not be open to cameras,

8 what do we do to conv ince the -- the tr ia1 bench

9 that this is not something that will impede the

10 administrition of justice in their own

11 courtrooms?

12 MR. GEORGE: The first -- I think

13 the solution to that is what is proposed: to

16

begin with, this Court standing up and allowing

its proceedings to be open to the electronie

media. It has the facilities, it has the

14

18 It is a part of this Court' s

15

.17 capacity, and it can show the leadership.

20

::'.

responsibility not only in revising 
these

rules, the rules of procedure that we are here

19

24

today talking about -- to provide leadership to

both the appellate -- all the appellate courts

and the trial courts, and to provide leadership

in other areas. And this is an area of

21

22

23

25 leadership by letting it in -- let my clients
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I and others in -- to telecast the proceedings in

2 this court, and will go a long way.

3 I mean, I doubt that the court will

4 fault, and I doubt that the administration of

5 justice will be greatly impeded in this court,

6 and at least those ti ial judges will have some

7 comfort that it -- it can be, and it is not the

8 end of the world, to allow television in the

9 court rooms.

10 JUSTICE DOGGETT: The proposal that

11 you refei to that I have made is aimed just at

12 giving discretion to this couxt.

13 MR. GEORGE: Yes.

14 JUSTICE DOGGETT: We had a

15 videotaping done during the Edgewood case, which

16 was then embargoed under the code of conduct,

17 and this will take the change in the code of

18 conduct, as well as the -- the rules. But is

19 tbere a way in this court that you can have

20 video for various television stations and not

21 interrupt and -- the strife from the -- from the

22 arguments?

23 MR. GEORGE: We i re doing it today,

24 and --

2S JUSTICE DOGGETT: We i i, we' ve go t
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1. more light in here today than we have had in

2 recent years.

3 MR. GEORGE: The technology, 11m

4 sure, can be handled. The providing of
5 additional lighting to the cou.rtroom shouldn't

6 be a tremendous problem, but even with the lower

7 lights, there is technology available. If you

8 have ever seen the F rid a yn i g h t football 9 a m.e

9 highlight films, they dO manage to videotape the

Bastrop Bears playing the Lockhart Li10

11 the lighting .in those stadiums is not

12 your technolo9Y is available to do

14 improved with a little Ii
13 think that the quality of the

15 the court~oom, but that's

16 JUSTICE RAY: Som.

17 more light, anyway.

18 MR. GEORGE: Both

19 substantive and f.igurativ.iy.
20 JUSTICE SPEARS: I

21 question which is not new, but I'

22 a good answer for it. We have had of

23 this same nature for the 11 years I on

24 the Cou~t, and w.ith the two exceptions, we have

25 declined to authorize them.

CERTIFIED COURT REPORTING

ANNA RENKEN" ASSOCIATES

3~O~ GUADALUPE' AUSTIN. TEXAS 78705' .uuu.iiii08



117

1 One of the problems that's been

2 c i t e d is t hat the co v era g e 0 f the tel e vis ion _ -~ -

3 media necessaiily must be very biief because

4 they are in short segments, and it is

5 interesting to note in that line that theie have

6 been two television cameras in the courtroom

7 today, and not until you testified did they 
jump

8 up and start filming. I'm sure there will be

9 excerpts of your testimony that will appear on

10 news progiamsi and sofoith.

11 The problem that we perceive is that

12 it's impossible -- and I think thatt s a fair

13 word to accurately 
portray to television

14 viewers the sense of atrial that maybe lasts

15 ovei weeks, or even days ,in a one-minute

16 segment, and that it necessarily requires an

.17

18

editor to selectively choose certain elements of

the testimony or of the ev idence that could, in
19 effect, not give a true picture of. what the

20 trial is all about. And that -- that can be

21 done by the print media, but it cannot be done

22 in a one-minute segment for the evening news.

23 JUSTICE GONZALEZ: Thirty-second

24 bi te.

25 MR. GEORGE: There is a th.ere's

ANNA RENKEN & ASSOCIATES
Ci¡ATIFIED COURT REPORTING

00827



118

1 two responses to that. And the nature of the

2 media is that the electronic medium on

3 commercial television stations, by and large, is

4 local news segments in which they try to cover

5 the events of the world in 30 minutes. By the

6 nature of that medium, it cannot include a two-

7 or three-hour proceeding in this court to

8 determine how the Rules of Civil Procedure are

9 modified, because you just simply don't have the

10 methOdology to do so.

11 We have, however, exper ienced

12 today -- if you will -- if you have cable on

13. your television. Justice Spears. you will see

14 that the full proceedings of the Senate of the

15 United States debating the entire proceeding are

16 on C-Span. The full proceedings of the House

17

18

Committee on the impeachment of a .federal
jUdge -- the Senate trial of the impeachment of

19 a federal jUdge was on C-Span, the. entire thing.

20 You get up in the morning, you turn it on.

21 Now, their -- the cable networks

22 provide outlets for extended coverage. That is

23 a reality that exists in all sorts of public

24 forums today. And if you go to other
25 jurisdictions, you will see the cable systems
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1 carry extended coverages. The local news, like
2 the local paper, contain snippets, because

3 that's the only way you can, because it.s not

4 the only event happening, to do so. And wi th

5 all due respect, the nature -- the nature of the

6 press is to edit the world for the rest of us,

7 because we ~11 can't be there, and we all can't

8 see eve rythi ng.

9 JUSTICE SPEARS: Some of us find

10 that, in some senses and in some instances, a

11 rather arrogant approach~

12 MR. GEORGE: Well, you can't all be

13 in Czechoslovakia this morning, and we can't all

14 see what happens there entirely. We have to

15 depend upon some medium to select for the rest

16 of us what part of the events happening in

17 eastern Europe we can see. There's no -- it's

18 simply the physical limits of the world.

19 The press has always, ~hether it is
20 electronic, or print, or otherwise, had to play

21 edi tor, because you can' t simply recreate the

22 entire world through a newspaper or a television

23 or a radio broadcast. It has to be selected.

24 And our commitment in this state to the freedom

25 of that selection through our constitutional
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1 provisions is dramatic.

2 CHIEF JUSTICE PHILLIPS: Well,- just _~

3 as an aside, 44 states have a freedom of speech

.4 clause that has some press responsibility

5 language in it, and 39 states have a

6 substantially similar open courts provision to

7 Texas, so

8 MR. GEORGE: Most of --

9 CHIEF JUSTICE PHILLIPS: It's not --

10 I mean, we a%e following the majority of other

11 states in being different than the federal

12 constitution on those --

13

14

MR. GEORGE: That · s true. Thex8 is

no question about that. But 40 of those states
15 also allowed broadcast medium in their courts.

16 NOW that suggests that, you know, inaybeiJ::hose

- 17

18

,

other fellows are reading their constitutions

more openly than we have, and I woUld sUgg4!st

19 that -- the federal consti tution not

20 particularly a good guide -- the federal courts

21
-have never done it, but they have ..- ther4! is no

22 open court provision in the federal

23 constitution. There is no -- the free press

24 provisions of the federai constitution is not

25 are not as protective as the state constitutions
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1 are.
2 JUSTICE GONZALEZ: Can you summarize

3 br iefly your proposal?
4 MR. GEORGE: My proposal is

5 essentially the one -- today?

6 JUSTICE GONZALEZ: Yes.

7 MR. GEORGE: Today this Court should

8 have the discretion to authorize the telecasting

9 and broadcasting of proceedings it selects. I

10 think we ~- if I was to write on the perfect

11 world, I would recr~ate the systems that are in

12 Florida or California or New York or Rhode

13

14

Island, or many of the other jurisdictions. I

don 'L think the state tr ial bench is ready for

15 tha t.

16 JUSTICE GONZALE.Z: But eventually

17

18

you would move in the di rection that you want

the tria1 proceedings. You wil1 want to have

19 access -- you will want the ability to have TV

21

in your -- you want any -- any barriers that

would prohibit you from being in the trlal

20

22 courts where the action is -- a majority of the

23 action -- I mean live action that is sensational

24 in the nature of a -- that can be seen or shown,

25 you know, in a 30-minute -- a 30-second sound
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1 bite.
2 MR. GEORGE: You would have to

3 couple it with the technology provisions that

4 a.llow -- if you watch television, or your cable

5 systems have these tr ials on them here in

6 Austin, you can watch them. They have

7 technology requirements that the court has to be

8 equipped with one camera. There canJ t be news
9 people standing around the courtróom;f6r

example, in these other jurisdictions. Those10

11 kinds of proviBions would be included, but the

12 cameras could be turned on in the preceding

13 telecast.
14 JUSTICE GONZALEZ: There's some

15 concern about invasions of privacy, for example,

16 of showing the jury -- the camera spanning the

17 jury and the trial bench, and there's some

18 legitimate concerns about that. Oria

19 sensational sex trial or rape wi tneiss, for

20 example, invasions of privacy.
21 MR. GEORGE: What is it--

22 JUSTICE DOGGETT: I think those are

23 the kind of concerns that the Chief mentioned of

24 the po11 we took --a couple of them that have

25 been taken -~ that the re seemed to be strong
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1 sentiment of trial judges against doing this

2 thing, and why this proposal really is narrow

3 and just simply gives this court and the Court

4 of Criminal Appeals, if it wants to join in,

5 the discretion to do this.
6 JUSTICE GONZALEZ i Th~ concern of my

7 fellow judges is that, you know, as we go, they

8 will go, you know. And in a --

9 JUSTICE DOGGETT: Wel i, I guess that

10 depends on what our experience is. If that

11 experience is not a favorable one, they are not

12 likely to do so.

13 JUSTICE HECHTi The U. S. Supr erne

14 Court has considered this. what is the status

15 of their consideration?

16 MR. GEORGE: As I understand it,

17 they have considered it. They have never

18 allowed the live broadcast of their proceedings.

19 They have had some videotapes made of some of

20 the oral arguments~ The current Chief JUstice

21 has suggeBted that they conBider chan9ing that

22 rule. I donlt know that there is any great

23 movement afoot in that court to to mak e any

24 change, although I believe that it is something

that they are actively considering.25
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1 It is again, as we got -- you know,

2 we got the Senate to open up to television____ ___

3 last -- two years ago, and the British House of

4 Commons this week. It seems to me that we' re

5 making small steps.

6 And the Supreme Court of the United

7 States hopefully will understand the medium as

8 a -- as a method by the way the people can

9 really see its court. It is, after all, their

10 court, as "this court is the court of thé people

11 of the state of Texas, and the only true way

15 medium that allows

12 that they can ever see it. The

13

14

those folks in Houston can ever

happens in here is if there is s

16 television.
17

18

JUSTICE RAY: Jim, let me spggest

that, as one who had a .pretty high profile a

couple of years ago, that the hate mail

kooks all come out of the woodwork when -- when

19

20

21 your picture gets shown on TV, even from people

that you don' t know or never had any contact22

23 with.

24 The folks in the penitentiary start

25 writing and say, .Uh-huh, thatrs that jtidge that
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1 must have put me in this institution, or had

2 something to do with putting me in the

3

4

institution," and the letters started coming

saying, "Boy, when I get out of the

5 penitentiary, 1'm going to ki II you.. And they

6 didn i t write just one letter; they wrote a lot
7 of letters. And there were a lot of people

8 writing the letters.
9 And you put judges at risk from the

10 kooks of the world as they get more of a high

11 profile, particularly on television.

12 MR. GEORGE: Well, I suppose that

13

14

the problem with that argument just raised is

that fundamentally those of you who offer

15 yourself up for service on these courts have

16 chosen to respond to, and appear, and deal

17

18

with the people of ~exas in their entirety,

including those kooks. They're your

19 constituents, too.
20 And it seems to me unfortunate to

21 suggest that lack of information for the people

22 to not know who you are is somehow in the

23 interest of good government and good justice. I

24 think that while that may be that the more

25 well-known people -- Robert Bass was recently
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1 they arrested somebody trying to kidnap him

2 because he is a well-known person -- maybe a

3 rich person, as well -- but a well-known person.

4 And well-known people are subject to more

5 attention and unusual mail than not well-known

6 peopl e.

7 But after all, you are elected by

8 all the people of this state of Texas, and

9 have to choose in some way, by seek ing

10 office, to risk that notariety, because, in

11 fact, it is important -- I think it's important

12 that people do know what Justice Gonzalez looks

13 like and who he is.

14 JUSTICE RAY: The drug dealers. would

15 delight in that. Drug dealers

16 are after judges ,particularly who are tough on

17 drugs.

18 MR. GEORGE: .There's n.o question,

20 JUSTICE DOGGETT: Most

19 and --

21 folks know the people who sentence them, though.

MR. GEORGE: Well, I don't know that22

23 there is -- those folks probably know who you

are already. I mean, it's the rest of the24

25 people that don't.
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1 JUSTICE HECHT: Any other questions

2 of Mr. George? Thank you --

3 MR. GEORGE: Thank you.

4 JUSTICE HECHT: Mr. George.

5 And As. Kneeland is here also to

6 share ber views.

7

8 CAROLE KNEELAND,

9 appear 1ng before the Supreme Cou rt of Texas in

10 administrative session to consider proposed

11 changes to Texas Rules of Civil Procedure, Texas

12 Rules of Appellate Procedure, and Texas Rules of

13 Civil Evidence, stat~d as follows:
14

15 MS. KNEELAND: Ibr ought my remarks

16 we itten, and I'11 read them and try to go

17 through them relatively quickly. We-- we

18 double up a little bit on what we say, but

19 andtben I --I would like specifically to

20 address your qu~stion, Justice Spears.

21 My name is Carole Kneeland. I'm the

22 news dir~ctor at KVUE television station,

23 Channel24, bere in Austin, which is the ABC

24 affiliate here.

25 I'm here to speak in support of a
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1 resolution to allow television cameras inside

2 this courtr4orn to record the legal proceedings

3 of the Texas Supreme Court, proceEdings normally

4 open to the public and covered regularly now by

5 news reporters without cameras. We feel opening

6 up the Texas Supreme Court would be a tremendous

7 f1 rst step toward television coverage of

8 courtroom proceedings at all levels in Texas.

9 There are several reasons wE=.think

10 that's important. First, we feel the public's

11 right to a public tr ial is abr idged if cameras

12 are excluded.

13 When tha t right was protected

14 originally by our forefathers, television

15 carn.eras hadn't been invented. But today. more

16 c1 ti zens say they rec:ei ve the ir news tl:t:ougb

17 television than any other medium.

18 For most people, unless they ari

19 directly involved in a trial as .ana.ttorl1ey, a

20 juror, or a witness , there's no .0 ppo r t unj,t yt 0

21 watch the courts in action. We could provide

22 that if we could televise the proceedings. We

24

fee 1 if wea r e toe: 0 m ply with the s pi r it 0 f .t hat

right to a pUblic trial in this day and age,

23

25 television coverage is important.
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1 Further, we believe if we could

2 televise court proceedings, it would lead___to _a~~

3 more -- much more informed public, giving people

4 more confidence in the judicial process. By

5 providing more accurate and complete court

6 coverage, we could contribute to wider pUblic

7 acceptance and understanding of court decisions.

8 Under oUr form of government, there

9 must be a constant concern for educating and

10 informing 'peopie about all three branches of

11 government. There may be no field of

12 governmental activity 
where people are as poorly

13

14

informed as the courts. Many of us complain

about the apathy of voters in judicial

15 elections, but we feel that. by banning cameras

16 from the courtrooms, we are closing the windows

- i 7

18

of information from which they 
might see and

learn.

19 Beyond what we feel our coverage

20 could do to promote understanding and respect

21 for whatl s happeninç in our courtrooms, we feel

22 it would eliminate some of the chaos that

23 sometimes occurs outside the courtroom now, as

24 we must chase people down in the hallways to get

25 the television pictures we need to illustrate
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1 our stories. We wouldn't have to do that if we

2 could get our pictures quietly in the coarutroom.

3 And this is where, in addressing

4 your -- your concern, I think what -- one of

5 the -- one of the problems that happens wi th

6 trial judges now is that their only experience

7 is seeing us crashing around in hallways and

8 seeing on the air, you know, defendants kicking

9 at us, or -- or whatever.

10 And if you think that our editing of

11 what happened in a courtroom

12 mistaken, you know, and misunderstood, I

13

14

think -- I would argue that right now it. s much

more misunderstood because of the piçtures. that

19

are the only pictures we can get, and thèY

frequently are very distracting from.what really

happened in the courtroom. We didn' t really see

a defendant in the courtroom, you know, walking

15 you are seeing over what

16

-17

18

20 down the hallway with a -- with a front

23

of his face kicking at people; that's not what

happened there. But that, right now, is the

only thing we can show, because that's all we

21

22

24 can get, outside of -- unless we have courtroom

25 artists, which also don't depict the actual
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

.17

18

19

20

21

22

23

24
-.

25

thing that happened in the courtroom.

Once Texas was one of only two_.____

states that permitted television camezas in the

courtroom~ As Ilm sure you know, it was the
notorious 1965 Texas case of Billy Sol Estes

that led to a ban of cameras in the courts. But

in 19a1, the u.s. Supreme Court ruled that the

presence of television cameras is not inherently

unconstitutional, throwing the issue back into

the state 'courts. Since then, 44 other states

have allowed cameras access to the courts, and

not just the appellate courts, but in many cases

the lower civil and criminal courts, as well.

Florida was the state that brought

the issue to the U.S. Supzeme Court in 1981~

And I brought you a copy of the 1979 Florida

guidelines which ensure that televi~ion cameras

are as unobtrusive as possible so as not to
prej udice court proceedings in any way. I will

leave that with you.

You will see that the Florida

exper ience has shown that the presence of the

cameras in the courtroom has little negative

effect on trial participants l perception 
of the

judiciazy or the dignity of the proceedings.
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1

2

They found the cameras disrupt the trial either

not at all or just slightly. The ability__foc_~

3 jurors and judges to decide the truthfulness of

4 witnesses or concentrate on testimony is

5 unaffected, and no one seems to feel

6 self-conscious. In fact, the Florida experienc~

7 showed the presence of the cameras makes the

8 ju%ors and witnesses feel slightly more

9 responsible for their actions.

10 Technical advances have reduced the
11 size, noise, and iight levels of the electronic

12 equipment so cameras can be used unobtrusively.

13 And while you may find these lights distracting

14 today, if we were -- if we were shooting in here

15 on a regular basis l we could work out: a bêtter
16 lighting arrangement that would mo.re -- more

l7 fi II in the room without having these spotlights

18 like we have now. It's justtbat --and 1: don't
19 mean this in any -- in any niore powerful way

20 than I say it, but it' sk ind of dark in this -

21 room. It only

22 JUSTICE HECHT: Literally.

23 f.S . KNEELAND : Yeah, I mean it

24 literaiiy. No offense, please.

25 It only requires one camera
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19
4

20

21

22

23

24

2S

stationed in one place throughout the proceeding

wit h vi d eo fed 0 u t 0 f the co u r t roo m t h ro u g h.o ne

cable for pool coverage by several television

stations at once. Existing sound systems used

by court reporters can be modified to provide

sound for the television cameras.

WFAA,the ABC affiliate in Dallas,

has done a tape of television coverage of some

mock trials, both appellate and criminal, and

I'm getting that sent down to you as soon as

possible for you to see for yourselves what it

involved. They actually -- they shot video of
the -- the camera involved.

Beyond the technical advantages of

the latest equipment, the authority given judges

in Florida and other states to control their own

courtrooms has proven to be very effective.

Judges can, themselves, prevent videotaping of

juries, children, victims of sex crimes, some

informants~ and particularly timid witnesses -who

might be unduly affected by the by the

camera. I think in most cases, televisiDn

stations will be more than happy to comply with

those kinds of limitations, understanding that

we do not want to change the outcome of atrial
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1 by our presence.

2 I only heard about this resolution

3 you' re consider ing very recently, so my

4 testimony was prepared rather hurriedly. I know

5 there are otber news directors around the state

6 wbo would welcome the opportuni ty to discuss

7 this with you further, and .I'd be happy to

8 answer any questions o.r try gather other

9 mater lals for you that would helpyöu make the

10 decision ~n this. In fact, I brought a

11 documentary that we did at KVDE a

12 years ago for you to look at, if you ke

13 to, about the issue~

14 We feel this is one

15 significant actions you can take

16 public '.s understanding of the

17 you bave..

18 JUSTICE HECHT: a

19 copy of your --

20 us. KNEELAND: Yeab.

21 remarkS, and be r.e is the 
copy of

22 the 1979 opinion that the Fl0

23 rendered, with their guidelines, wbi s

25

upheld by the u.s. Suprem.e cour.t in 1981.

CHIEF JUSTICE PHILLIPS: Ms.

24
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1 Kneeland, are you aware of the Arizona

2 experiment with their Supreme Court --

3 MS. KNEELAND: No, ilm not.

4 CHIEF JUSTICE PHILLIPS: -- on

5 public television?

6 MS. KNEELAND: I i m not.

7 CHIEF JUSTICE PHILLIPS: They

8 selected a few cases to broadcast their

9 proceedings, and -- and the pUblic television

station in Arizona provided background on theIO

11 case, went to the scene of where the --

12 MS. KNEELAND: Oh, uh-huh.

13 CHIEF JUSTICE PHILLIPS: the
14 facts -- where the occurrence in question

15 occurred and interviewed the attorneys and made

16 a broadcast out of it.

17 Do you think that there would be

18 enough interest in some of our proceedings for

19 your station, or perhaps a public station or a

20 cable station, to provide the background

21 information
22 MS. KNEELAND: Certainly.

23 CHIEF JUSTICE PHILLIPS; that
24 would make our proceedings understandable?

You -- you have sat here this morning through a25
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1 lot of discussions of our rules, and I must

2 admit they are fairly arcane, even to lawyers.

3 MS. KNEELAND: I' m not sure that' s

4 the one we will want to cover, but....

5 CHIEF JUSTICE PHILLIPS: But most of

6 our cases that come to us do not come 
on a -- on

7 a judgment of the entire facts. We have no

8 basis to review those facts. We are looking at

9 one or two narrow points of law that we are

10 reviewing, and would be unintelligible,

11 pe rhaps -- many of our cases -- to viewers as a

16 We would have been thr illed to have

12 whole without background explanation.

13 MS. KNEELAND: Sure. And

15

be that there would only be a few

even, that we actually were very interes.ted in.
14

17 been able to use the video from the Edgewood

18 case. It certainly would have made it 'lerymuch

21

the most important cases you -- you bave

with this year, certainly, and we already had

19 more understandable, and that' s probably.

20

22 plenty of video to illustrate that story. We

23 had video of the school -- the scbool -- the

24 very school districts that you talked about

25 your -- in the -- in the case, and -- and had

ANNA RENKEN & ASSOCIATES
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I that kind of thing that would have provided

2 background.

3 One thing I wanted to say, and this

4 kind of relates to that in terms of what you

5 asked about, although, you know, you mentioned a

6 minute. We actually get a minute and thirty.
7 I'm sure that really soothes your mind, doesn't

8 itJ and makes you feel a lÐt better? We get

9 between a minute thirty and two minutes to

10 present it:.
11 And I would argue that, you know,

12 almost anything you go to could use some

13 editing. You may have felt that way about what

14 you heard this morning. I don't -- I mean, I

15 I-- I didn't -- I don't know what you -- you

16 know, I'm no lawyer, so I didn't under~tand part

17 of what you 're talking about, but I would think

18 you wouldn't have minded to have heard the-- a

19 summary, and

20

21

JUSTICE SPEARS: No argument there.

MS. KNEELAND: Okay. And tha t' s

22 essentially what we do. And maybe sometimes we

23 don't do it as well as you would like, or even

24 we would like, but we try very hard to our

25 philosophy is that we're trying to take the

ANNA RENKEN & ASSOCIATES
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1 viewer to the scene of whatever we witnessed,

2 whether it's a trial, or the Le9islaturein

3 action, or an accident, or a fire¡ whatever it

4 is. But you are trying to go and get the

5 essence of what happened 
there , the most

6 impo rtant thing that happened, and present it.

7 And in the case of trials # you are trying to

8 present both sides, 
because there's u$~allY at

9 least two.

10 And maybe we don't succeed al1Lhe

11 time, but that certainly is our -- our effo.rt,
12 and we could succeed at it a whole lot -- we

13 would be a whole lot more likely to succeed at

14 it if we could actuallY show what's said/in here

15 by intell igent people presenting the argUment,

16 and witnesses, than this bus iness th.at .we do

c l7 now, which is, you know, people running--

19

chasing people down stairways andthroUgh

hallways trying to get them to repeat/what they

18

20 said in the courtroom. I think 
that d.oesthe

21 who 1 e ju die i a 1 s y stem are a 1 d i sse r v ice ·

22 JUSTICE SPBARS: I hope you

23 understand the spirit in which I said it.

24 MS. KNEELAND: Sure.

25 JUSTICE SPEARS) Often what is news

ANNA RENKEN & ASSOCIATES
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1 is what's bizarre, or strange. or unexpected. or

2 dramatic. And sometimes that doesn't --_very

3 often doesn't portray what is really at issue

4 and the issue that the court, whether trial

5 court or appellate court, is trying to focus

6 upon.

7 MS. KNEELAND: Yeah. I would agree

8 with you that sometimes that's --

9 JUSTICE SPEARS: The distLactions is

10 not a problem with me.

11 MS. KNEELAND: Dh-huh.

12 JUSTICE SPEARS: The technology

13 today is.. -- is good enough that you can have a
14 television camera, and you can have sound, and

15 not disturb any of the proceedings. And I have

16 been in one of those as a trial judge, and after

17 about an hour, the jury forgets all about it, so

18 I don't t h ink it's a pro b i em the r e .

19 My concern is its coverage in the

20 way that it is edited and pLesented to the

21 people, that it be an accurate portrayal of what

22 the tr ial is really abou t, ra ther than some

23 dramatic side issue or side event. Do you see?

24 r-is . KNEELAND : Yeah, and I -- I

25 absolutely agree with you and appreciate it and
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1 realize that -- that, you know, in the short

2 period of time, it's true that sometimes it is

3 always, of course, the most dramatic and it's

4 go ing to be reported.

5 But if you cover a tr ial over a
6 week's time, you know, that may be one thing

7 that happens one day, but there will be -- you

8 know, I -- I would hope that in the course of

10 of the whole issue. I certainly don't

9 tha t time, you would cover the essence

11 JUSTICE SPEARS: Those

12 criminal. Those are usually

13

14

which --

~is. KNEELAND:

15 how much you had that was

16 in the school finance case.
- 17

18

if there were, we missed that

JUSTICE SPEARS:

19 MS. KNEELAND:

20 We would -- you

21 why, I think, starting here

23

place to start. And, you know~ you

wouldn't be giving up

22

24 You would -- you would have the authority to

25 decide which cases we would get to do,
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1 essentially. But we sure would like the

2 opportunity, because we feel it would be -- it

3 would be more accurate.

4 JUSTICE HECHT: Any other questions

5 o f rlt s . K nee la n d ?

6 Thank you very much fo r comi ng.

7 And there i s no other witnesses

8 signed up on this subject -- Professor?

9

10 PROFESSOR PATRICK HAZ EL,

11 appearing before the Supreme Court of Texas in

12 administrative session to consider proposed

13 changes to Texas RUles of Civil Procedure # Texas
,('

14 Rules of Appellate Procedure, and Texas Rules of

15 Civil Evidence, stated as follows:

16

17 PROFESSOR HAZEL: I would-- if you

18 don't mind, Ilm going to say something very

19 briefly again -- Patrick Hazel -- for another

20 audience that would be most interested, at least

21 in the videotapes of the proceedings before this

22 Court, and those are the law schools. I think

23 it would be of a tremendous asset for us to be

24 able to have those arguments, and how the Court

25 questioned the lawyers, and all of the
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proceedings, for all the law schools.

Now, our students in Austin_c.an_coJn~

down here, but i'm sure you know with class

schedules, parking, and all the other, they

don't do .it very often unless they are in a
class that's related to the topic, or something.--

But in Houston and in Waco and in --

ou tin Lubbock, those don i t have that muc:h

availability. So if videotapes wètè available,

you mighi even benefit. We might be able to

provide you with people who could argue a little

better before the Court after seeing .t.he others,
so I speak in behalf of tha~.

JUS'rICEHECH'r: Anyo.therS

subj ect? All right. Then re

Texas Rules of Civil proc:edure,

through Rule 295. Any domments

through 330?

HARRY'rINDALL,

appearing before the Supreme Court of s in

administrative session to consider propoSed

changes to Texas Rules of Civil procedure ,Texas

Rules of Appellate Procedure, and Texas RuleS 
of

Civil Evidence, stated as folloWS:

AN.NA RENKEN & ASSOCIATES 0085
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Dear Judge Hecht:

POST OFFICE BOX 98
AUSTIN. TEXAS 78767 7 fl
T".~H"N.' ,.." ........ nil ~ . .

. f) ./ T£LECOPY NUMD£1I;, J V (512)47.197.
Novemer 2~9 () ~~3 -1 ?D ?-1'Y

i ~-r.rx k l¡ (0-)C-9

Justice iV'J 51/ l~ ~
./ 14/ C.)( I)

V val\ (/ lr cc0

V'. 5 (-ylój__

The Honorable Nathan L. Hecht 1
The Supreme Court of Texas
Post Office Box 12248
Capitol station
Austin, Texas 78711

1. Is there a reason why the rules are initially subdivided in
different ways? Some use parenthetical numbers (e.g., Tex. R. civ.
P. 3a); some use parenthetical letters. (e.g., TeX. R. Civ.P. 298);
some use plain numers (e.g., Tex. R. Civ. P. 273); some use plain
letters (e.g., Tex. R. Civ. P. 216); and others use no subdivision
at all (e.g., Tex. R..Civ. P. 296). It would probably be. best to
continuing the current method ofsubdi vision for existing rules
that ar e . . d, but the court may wish to considerl
a u i rm method of subdivision r new and totally rewritten rules
simila em lo e n the Texas Rules of Appellate \

- Procedure.

I appreciate the opportúnity to Comment on the proposed rules
amendments and hope that my comments are helpful.

~~
Fe~~

ReiillY' ..

Charles A.' Spain, Jr.

v0853



November 28, 1989

DAN R. PRICE
ATTORNEY AT LAw

3001 LAKE AUSTIN BLVD.. SUIT 205

AUSTN. TEXAS 78703.4204

(512) 476-ï086

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding

Dear Justice Hecht:

Overhaul Needed: Finally, I personally believe 

that theentire area of discovery rules needs a complete reworking~I have
read them a hundred times, have analyzed them sentence bys~ntence,
written on them, given speeches on them, litigated them,fa'tc., and
I still have a hard time trudging through all. of.'tb.e~.ifferent
rules, all the different uses of terminology, all of.. thelnternal
definitions, etc. I honestly believe that a complete overhaul of
the discovery rules would greatly decrease the confusion amongtb.e
bar and the litigation resulting therefrom. I realize thei initial
reaction to this suggestion is to try to pull one's.bairt:ut, but
I honestly believe that this reorganization needs to be undlirtaken.
.7hese rules. have got to besimplifie~1' They have g01:itobfai better
organized, less redundant, and written in language tha.talay
person could almost understand. The long run-onsent~nce~ineed to
be shortened. Perhaps this overhaul. could be done. underi.a. .newsetof rules - entitled "Texas Rules, of Discovery.".. ..S'tar-liiwitb. a
comprehensive list of definitions that will.. applytltrot,~lt(¡ut(the
rules... Next, have a separate . rule. oni "periiss~J:~e.~~riS,'Of
Discovery." See Rule 166b(1). Next, ..... have a 

rule oa "periissi.ble
Scope of Discovery . .. ~ Rule 16.6b( 2). .Relyil'giLll)(¡ntJ:e .... p;rior
definitions, state that the followin9 i.s. disçoveraPle.: ......... .. fa(:ts,
opinions, contentions, etc. ,relevant . to ... the .. caus~., .... . ..Tlt~n ...s.tate
that thes.e facts,. etc., may be .. contai.neclwith~~o~ai.1:~!ti.monyi

. documents, or tan9ible thi.ngs (whichteris wouldha\f~all"~a.d¥p~en
defined above). Next, under another rule '.e;et .0Lltexa.iaPi~'ØfWhat
maybe discoverable, such .aswi tnessstatementaiith~id~tl-lit¥()f
experts, party communications, etc., . all_of. which.~~e'/W'illbe
substantially shortened by the original "defini~~(¡J'"ES~Ct.i~ri.. . ..JJse
short sentences, in laymen's language. Use..stan.dard~øed~hras~SJ'
such as "requests" and "responses" to discovex-¥.. ...Next'i bayeia
separate rule on the "Duty to Initially Respond, "iWhiçh Id~ESeussedabove. Next, have a separate rule on "Objections" wherein'the foLlr
or five specific grounds for objections are set out in cleai:te~s.
Ñext, have a separate rule entitled, for example 1 "ObjectionsWaived If Not Timely Raised," containing a simple statement .tbat
if a "discovery response" is not timely made, anyobjec'tionthereto
shall be deemed waived, "unless good cause . . ~ ." Next, have
a separate rule entitled "Preservation Of Obje.ctions, 'f which WOUld
be similar to present Rule 166b( 4 ); however, having already setout
the permissible ot)jections, this rUle Would be mOre specific in 

howto preserve a particular type of Objection. (Again, this .1.s
similar to present Rule 166b( 4 ), except that I think it should be
simpler language wi thshortersentences per subject matter).
Follow this by a new rule on "'Protective Orders." .aRt,~l!
166b( 5) . Next, have a separate rule on the "Duty to supplement,"
which would be similar to present Rule 166b( 6) . And SO on.

~
00854



#j I., .lAlj~ ~~
A PRore:SS1QNAL CORPORATION

ARNOLO ANOERSON VICKERY
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f;l,;2 ,6./~ cJ~~~~~c:o~~t~~.HeCht. dJ
Austin, Texas 78711 I
Re: Suggested Modification of Texas Rules of Civil. Procedure

V ie K e: R Y &. K i L S RIDE

ATTORNe:YS AND COUNSe:LORS
THE: AME:FHCA TOWE:R

2929 AL.L.E:N PAR"'WAV, SUITE: 2770

HOUSTON. Te:XAS 7701!;

November 15, 1989

Dear Justice Hecht:

If the Court is truly serious about changing our rules of civil procedure in a way
which will (i) increase the efficiency and fairness of the justice system; (ii) decrease the
number and complexity of the rules; (ii) eliminate the need for constant amendments
and the concomitant reeducation of bench and bar; (iv) reduce the cost and delay of
litigation; and (v) bring Texas jurisprudence within the mainstream of litigation practice
across the country, I offer the following recommendation, most seriously, and most
urgently:

ADOPT RULES WHICH PARALLEL THE FEDERAL RULES.

This suggestion comes to you from a practitioner with 17 years of experience
whose practice is limited exclusively to civil litigation.

The complexity and confusion of our current rules, and the constant process of
amending them, is a disgrace to our judicial system. The rules have many pitfalls and
perils which regularly trap or embarrass even the most experienced litigator and trial
judge. The discovery rules, with automatic sanctions for exclusion of evidence, etc., are
a source of constant squabble. They discourage professionalism between counsel and
they virtually emasculate trial judges. The constantly changing appellate constructions
of the rules make the trial practitioner's job something akin to Russian roulette.
Compare ~ your Court's opinion in McKinney I with the opinion on rehearing in
.McKinney II. .

-

Fift years ago last year the United States Supreme Court promulgated the
Federal Rules of Civil Procedure. All of our law schools teach federal procedure.
lawyers all across the country are familar with them, and, although many Texa.s "state
court" practitioners eschew federal court, any competent litigator should be familar with
these rules. These r~les entrust and empower trial judges with considerable discretion
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concerning procedure and discovery. They work quite well --both in federal courts and
in the courts of many of our sister states.

The trends in Texas practice over the past decade have been in the general
direction of harmony with the federal rules. For example, we have abolished the
cumbersome Plea of Privilege "trials", and gravitated towards submission of "questions"
to juries which more closely parallels the federal system (although we stil do not trust
our jurors to really know the effects of their answers).

Most importantly from the standpoint of actually persuading the Texas bench and
bar that adoption of rules which parallel the federal rules would be a step in the right
direction, in 1983 the Court promulgated Texas Rules of Evidence.whichclosely parallel
the federal rules. i sincerely believe that the time has come to seriously cC).lSider doing

the same with respect to the Rules of Civil Procedure, and would volunte~r my time to
work on such a project if the Court was seriously interested in pursuin.git.

Thank you for the opportunity to provide thiseommentPleaSêfêêlfteetø
contact me if i can be of any further assistance.

"" Sincerely yoursl. " ."
".. ..N~'..,

.... . ........ ...... 'W..~d."l:-Äj~~"".............'.',."'...,.."..d::.:',:..".~

Arnold .Andet~on¥iê~~~l.. --.. ),./
AAV:v
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Justice Nathan L. Hecht
Box 12248 _
Austin, Téxas-78711

November ,1989

-id \?; cP/?Dear Judge Hecht:

As per the request of the Texas Supreme Court, I would like to
offer the following suggestions concerning the Rules.

1. Rescind ALL local rules and do not permit local Courts to trap
the practicing attorney by making Rules.

2. Require a party taking the a party or witness to
furnish the other attorne co the deposition at the ex-
pense 0 f the one taking the deposition.

Require the Appellant to deliver the copy of the Transcript
and the Statement of Facts to the Appellee's attorney the day
of or after the Appellant's Brief is mailed to the Court of
Appeals; and, thereafter the Appellee's attorney will file
same with the Clerk of the trial Court.

3.

4. Remove, rescind, delete ALL sanctions by opposing counsel for
alleged bad faith or frivilous law suits, because opposing
counsel NOT having any counter-claim or cross-action is using
these allegations alone to intimidate and coerce the opposing
side. These allegations have become just as abusive as the
party allegedly bringing a bad faith law suit. IF, retained
in any manner , let JUST the trial Judge file a Motion and a
hearing, and if a fact issue to be tried by a jury.

5. Require that a Judge NOT discuss any matter concerning the case
\a!ith one attorney when the other attorney is NOT present, where
there are opposing counsel. And, you might ought to sayan
attorney will not discuss matters with the Court. unless the
other attorney is present.

A Rule which would follow due process would require that NO order
or judgment of the Court would be rendered or entered unless a

\ hearing is set and notice served on all parties. This business~~u~~~~~s b~~~~ :~i~~~~d 0~~e6~~~~~~~if~di~e~.;s h:~;~o~; t~~o~~~g
birds. This would not apply as toa default judgment and this
might be clarified as to default judgments and say no 

motion
need be served upon the defaulting party. Other jurisdictions
require a Motion asking for a default judgment, and that it
be served and a date, time and palce set for a hearing thereon.

7. A Rule that any appeal from an administrative agency will in fact
be trial de novo and not test an Administrative Order under the
$ubstantiat evid~n5e r~:i~.~~

Yours very truly, ~~P--~" Hugh Harrell r.n857WHH:wh cc: Ret. v'-

6.


