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No protective order or agreement relating to protecting

disclosure of information concerning matters of public health Or
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jG6b(5) ~
No protective order or agreement relating to protecting

disclosure of information concerning matters of publ ic health or
safety, or information concerning the administration of. pUblic

' GOVE"R.I\/YE-Ni
office or the operation of ~ _ u _ - . =-~~:~ shall be valid unless

the party seeking protection files the discovery or results of

discovery with the clerk of the court and complies with Rule 76a.



MEETING AGENDA
SUPREME COURT ADVISORY COMMITTEE

FEBRUARY 9-10, 1990 MEETING

WRITTEN AND ORAL COMMENTS TO TRCP, TRAP AND TRCE

1. COAJ Suggested Corrections of Spelling Errors to Various
Rules

2. Report on TRCP 3a, 4, 5, and 10: Kenneth Fuller

3. Report on TRCP 18b, 21, 21a, 21b, 57, 60, 63, 87, 106, 107
and 120a: David Beck

4. Report on TRCP 166, 166a, 166b, 167a, 16~, 169, 200, 201
206, and 208~ Steve McConnico

5. Report on TRCP 216, 237a, 245, 271-279, 296-298, 305, and
308a: J. Hadley Edgar

6. Report on TRCP 534, 536, and 53 6a: Anthony Sadberry

7. Report on TRCP 749c: Elaine Carlson

8. Report on TRAP 4, 5, 9, 12, 20, 40, 41, 46, 47, 49, 51,
52(d), 53,54, 57,72,74,90, 91, 100, 130, 131, 132, 133,
and 181: William V. Dorsaneo III

9. Report on TRCE 614 and 703: Gilbert I. Low

COMMENTS ON AND PROPOSALS FOR RULES NOT ADDRESSED BY THE
COMMITTEE

10. Report on TRCP 6 and 13: Kenneth Fuller

11. Report on TRCP 20, 45, 47, 47a, 57, 63, 67, 74, 90, 98a,
103, 140a and 156: David Beck

12. Report on TRCP 166b(6) (b), 166c, new 166c, 167, 168, 169,
176, 188, 206, and 215: steve Mç:Connico

13. Report on TRCP 216, 241, 242, 243, 248a and 249: J. Hadley
Edgar

14. Report on ~RCP. 307 and 324: Harry Tindall

15. Report on TRCP 533, 542, 567, and 569: Anthony J. Sadberry

16. Report on TRCP 696, 698, and 708: Steve McConnico

17. Report on 739 et seq., 744, 748, 792, and 798:
Carlson

Elaine

c: /dw4jscac/agenda2 .doc



18. Report on TRAP 3, 4, 5, 11, 12, 13, 16, 40, 41, 42, 43, 44,
46, 48, 49, 51, 53(k), 54, 57, 59, 61, 72, 74, 75, 80(c),
86, 87, 88, 100, 120, 140, 170, 202, 210, criminal Appeals
Index Rule 2 and Misc. TRAP Rules: Professor William V.
Dorsaneo III

AD HOC COMMITTEES

19. Report from Sealing Records Subcommittee: Charles Morris

20. Report on Cameras in the Courtroom:

21. Report on Federal Rules Format:

22. Report on Pattern Local Rules: Elaine Carlson
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STATE BAR OF TEXAS
4s43,COì

hj¡--.

L t-.r

/t -Q-C1
~R.....

TO: Texas Supreme Court

FROM: Commi ttee on Administration of Justice

RE: Proposed Rule Changes

DATE: December 18, 1989

4 . Suggested corrections of errOrS in spelling and . 

errors 

of omission.

We also point out various errors in spelling and wording

which hav.e appeared in the rules as forwarded to the.. supreme

court and as published in the bar journal. These mistakes are

identified by line numer and rule on the typewritten copy of

the proposed rules submitted to the court.~ A. TRCP 4, line 4: "beings to run" should reåd "begins to
run" .~ B. TRCP 18b( 6), line 2: "(a) (5) ..or....(a) (6) (iii) I....... should

read "( 2) (e) or (2) (! ( iii ) " .

~ B. TRCP 21a, lines 21-22: tìhe wordS 
"and Ene notice or

paper is served upon by mail" 
should read "åndthe notice or

paper is served upon him by mail. "

Page 8
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~ C. TRCP 166 (i), line 4: "proferred'! should read "prof-

fered" .

~ D. TRCP ;I66a(d), lìne$ 8-9: "a$ for" $höuld read90r

tl for" .~ E. TRCP 200(2) (a), line 15, and TRCP 208(1), lines 20-21:

in each rule the first "other" should be omitted.

V F. TRCP 201, line 17: "court of suitll should 

read "county

of suit".

~ L. TRA 91, lines 12-14: "DeliverY on a party .
be made on counsel" should read lID~liver¥ to a party .1.

. shall

shall

be made to counsel."

~ M. TRP 100, line 9: the word "withintl should not have
been deleted.

Page 9
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TRCP 3a. p.ýll-Ø-$/'Pt /øtViØ-t /ftrßýJtt$ (Local RUles)

Each rtrßýJtt/ /rß1/ /~titiØ-~l-$/ administrative jUdicial region,
district court, county court, county court at law, and probate

(.~ .Ft

court, may make and amend tViØ- r local 1 rules governing practice

before such courts, provided;

(1) No change.

((2) no time period provided by these rules may be altered

by local rules: and)

1.7-1 (3) any proposed rlocal) rule or amendment shall not

become effective until it is submitted and approved by the

Supreme Court of Texas; and

i. ') 1 (4) any proposed r local) rule or a.mendment shall not
become effective until at least thirty (30) days äfter its

pUblication in a manner reasonably calcl:iated to bringitt.o the

attention of attorneys practicing beforé the çourt or COl.tts for
which it is made; ~~~

1.1:1 (5) all rloCäl) rules roramendments) adopted and

approved in accordance herewith are made available lIponrequest

to the members of the barf (: and)

( (6) no local rule, order, or practice. of any court, other
than local rules and amendments which fully complY with all

requirements of this Rule 3a shall ever be applied to determine

the merits of any matter.

(COMMENT TO 1990 CHANGE: To make Texas Rules of civil Procedure

timetables mandatory and to preclUde use of unpublished local

rules or other "standinq" orders or local practices from deter-

mininq issues of substantive merit..)

c: /dw4/scac/allrules 00003



SUBCOMMITTEE REPORT
RULES 1-14

TEXAS RULES OF CIVIL PROCEDURE

Rule 3a: There has been one comment that we should delete
any reference to local rules because it destroys the uni-
formi ty of rules.

Respectfully,~,!,~
Kenneth D. Fuller

00004



Fu LBRIG HT & ..AWORSKI
1301 McKINNEY

HOUSTON,TEXAS 77010
HOUSTON

WASHINGTON.O.C.
AUSTIN

SAN ANTONIO
OALLAS
LONCON
ZURICH

FULBRIGHT JAWORSKI &
REAVIS MCGRATH

N.EW YORK
LOS ANGELES

TELEPHONE.713/651-5151
TELEX. 76-2829

TELECOPIER: 713/651-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15

i . Rule 3 (
reference to II local
amendment. The basic
virtually impossible
permi tted to develop

The subcommittee
proposed amendment.

00005



MEORAUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, 1989

Re: Proposed Amendments to Texas Court Rules

I apologize for not being able tosubmi t my comments prior to
November 30, but hope that these arrive in time for consideration.

(1) TRCP3 (a): The introductory paragraph to this Rule would
allow each district court or county court, etc. to have its own
local rules. It seems to me that this po.ssibility should be
prohibited, so that, for example, each district court in Bexar
county would be required to have the .same local rules . In
practice, this may not bea major problem, but the literal wording
of the rule could create problems in the future. With respect to
subparagraph (2), I question why local rules canhot alter certain
time periods created by the T.exas' Rules of Civil Procedufe. For
example, I believe that the fourteen day . requirement for filing
amended pleadings in the Dallas local rules has had avery PÒsi tive
effect on trial practice in Pallas County. Since this rule
provides in subparagraph (3) for. Supreme Court app.roval of all
local rules, surely the court can determine whether the time period
proposed in any local rule is appropriate.

00006



CHIEF JUSTICE
PAUL W. NYE Q1in of J\pp2mS

maidelr ~imi 3JiWtial ¿8i9IrU

CLERK

BETH A. GRAY
JUSTICES

NORMAN l. UITR
NOAH KENNEDY
ROBERT J. SEERDEN

FORTUNATO P. BENAVIDES
J. BONNER DORSEY

TENTH FLOOR

NUECES COUNTY COURTHOUSE

CORPUS CHRISTI. TEXAS 78401

DEPUTY CLERK

CATHY WilBORN

512.888~416

January 2, 1990

Hon. Nathan L. Hecht
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

~le have reviewed
Rules and respectfully
Court's consideration:
T(Cf k
Rule i:. This rule

set of th
"B~blish ourattorneys
loçat.ion.
do .so.

00007



Office Phone:
549-2165

RONALD D. STEPHENS
Attorney-at.Law

P.O. Box 1269
GRAHAM, TEXAS 760

November 24, 1989 0-0
,. \(2

5"1

Home Phone:
549-2084

Honorable Nathan L. Hecht, Justice
Supreme Court of Texas
Post Office Box l2248
Austin, Texas 787ll

Dear Justice Hecht:

In response to the invitation contained on Page ll47 of the
November 1989 Texas Bar Journal, the fOllowing comments are
offered with reference to the proposed changes in the Rules of
Civil Procedure.

1. All reference to local rules be deleted,
including TRCP 3a. Uniformity of rules
cannot be accomplished if the different
Courts .are allowed to develop local rules.

2. TRCP 21a. and TRCP 57. are attempts to utilize
current technology, but it appears that .some
safeguards are missing. Telecopiersarenot
always monitored, or may not be monitored in
such a way to prevent a time limit lapse. In
additiôn, the request to provide a telecopier
numer appears to be an invasion of. privacy.
I believe that the utilization of this should
be voluntary. If provided with a State Bar of
Texas identification numer on a VOluntary basis,
then it could be utilized, but not otherwise. An
alternative would be to require some type of
confirmation on receipt of this type .of communi-
cation in order to start the time for response.

Yours very trul~,

Ç? r¡ :'10 ~
JO~StePhens

.-

RDS/jk

00008



TRCP 4. Computation (of Time)

In computing any period of time prescribed or allowed by

these rules, by order of court, or by any applicable statute, the

day of the act, event, or default after which the. designated

period of time begins to run is not to be included. The last day

of the period so computed is to be included, unless it is a.

Saturday, Sunday, or legal holiday, in which event the period

runs until the end of the next day whic:hi$ Jl.~Gt~a Saturday,

Sunday, Sa legal holiday. r saturdavs,SunCiå¥'s, and leaal

holidavs shall not be counted for anYDurposeinal)'(.tilleperiod
of five davs or less in these rules, exceptthàtsaturdays,

Sundays, and legal holidays shall be counted for nur12ose of the

three day t)eriod in Rule 21a. extendinq other periods bv three

days when service is made by registe~ed 0t: certified mail or by

telephonic document transfer.)

rCOMMENT TO 1990 CHANGE: Amended to olJit counting Saturdays,

Sundavs, and leaal holidays in all periods of less than five days

except in the three day extension provision of Rule 21~.

00009
c: /dw4/scac/redlined.doc



William C. Koons
Bord Cenilied ín Famdy Law
i' eVil Trial Law,
Tex Bod of Legl Speialization

Koons, Fuller, McCurlev
& Vanden Eykel ~

A Professional Corporation
Keth D. Fulle
Bo Cenified In Family Law.
Tex Bo of Le Spealization

Prctce Lited
To Matrmonial Law

Robt'ri E. Holmes. Jr.
Bord Cenil1ed ín Family Law.
Texa Bord OJ Leg Speiaization
:Olary Jooonna :.ccley
Bord Cenilied in Family Law.
Texa Bord of Le Speiaizio

Jimmy L Verr. Jr.
Bord cenified in evil Trial La.
Texa Bord of Lel SpializtIO

Kein R. Fuller
Bord Cenified in Family La.
Tex Bord of Leal Speiailon
Keiih :.. ~elsn .
Bo Cenifled in Family Law.
Tex Bord of Le Speizli
MIhal R. 0e8n

MI ~fCCey
Bo Cenified in Family Law,
Texa Bo of Le Speliztion

lke Vanen Eyke
Bord Cenifled in Family Law
i' eVil Tri Law,
Texa Bo of Le Speializlion January 15, 1990

-l((tP l-
Mr. Tom L. Ragland
Attorney at Law
P. O. Box 239
Waco, Texas 76703

Dear Tom:

The sub-committee met Thursday, January 11, 1990, in
my office. Broadus Spivey, Frank Branson and myself are
the only ones who were able to attend. The sub-committee
is charged with reviewing and recommending ~e.vis.ions .ôf
T.R.C.P. 1 through 14.

':.::,::::,:.:,:,:,', ';:::::"':/"':'" ',::,: ;::,:":,;:: .:(::\: "::" :::,'::,:::::':~:'::::):
The sub-committee recommends amending Rules 4anci 10

as published in the Texas Bar .'1ournalin. NC)vember ,1gà9.
Because of the time frame involved, we chose tOE'eview
and comment only on those rules even though we. had som.e
written input regarding some of the other rules. I .
enclose the results of the sniò-committee'. mee~ti it.ti'
respect to Rules 4 and 10. . We will recommllnd ese..
changes to the committee as. a. whol.e.

Rule 4: The proposed c.hanges were. M.ade beçause'Øfi ..
input from Justices of the Peace and attorneys representing
apartment owners and apartment associations. It wa . . Itby both of these groups that enlarging the timesre ive
to forcible entry and detainer adtions and thé appeals.
therefrom would work a substantial hardship on landlords
who already were, in about 90% of the cases, losing a monthor more in rent. .

Rule 10: There was considerable sUPPoi:t:foi:a~ding .
the party i s last known mailingaddressinmo~i.on~tQ
withdraw in cases where there was no substitute attorney.As to the deleted sentence regarding the court's impOSing
further conditions upon granting leave to withdraw, the
committee thought it was superfluous language in that
the court has this inherent power by virtue of the need
to obtain court approval for withdrawal.

00010
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* TRCP 4. Computation of Time. In computing any period of
time prescribed or allowed by these rules, by order of
court, or by any applicable statute, the day of the act,
event, or default after which the designatedperiöd of.
time begins to run is not to be included. The last day of
the period so computed is to be included, unless it.. is, a
Saturday, Sunday, or legal holiday, in which event . the.. .
period runs until the end of the next day which is neit.her
a Saturday, Sunday, nor a legal holiday. Saturdays, ..
Sundays, and legal hol idays shall not be co d f.or a.ny
purpose in any time period of five days. or s in these
rules, except that Saturdays, Sundays, and idays
shall be counted for purpose of th three'd . in
Rule 2la, extending other periody thrèê.cn,ys
service is made by registered or certifledmåil
telephonic document transfer.., and

.

00011



* TRCP 4. Computation of Time .In computing any period of
time prescribed or allowed by these rules, by order of
court, or by any appl icable statute
event, or default after which the
time begins to run is not to be
the period so computed is to
Saturday, Sunday, or legal hol
period runs until the end of the
a Saturday, Sunday, nor a legal
Sundays, and legal holidays shall
purpose in any time period of five
rules, except that
shal 1 be coun ted
Rule 2la, extending
service is made by registered or
telephonic document transfer..,

* This proposed
the Texas
changes indicated
Underlining is new

0001 i



-rRcY ~

SUBCOMMITTEE REPORT/TRCP 737-813

The
testimony
November
published
recommend
commi ttee

subcommittee reviewed written comments as. well
before the Texas Supreme Court in its hearing
30, 1989 concerning proposed rule amena.ments
in the Texas Bar Journal in November, 1989.
the following changes be considered .byt.he
at its next regularly scheduledmeet!ng.

as
on
as
We

full

",,:, ' " ,'::~:::,: / ' .;::: .::':,:':': : :'::

Comments support that suggested amendments.. to R.u,l:e 4 ,TRCP
(to exclude saturday, Sunciay, and legal .liol,idays, from time
computation. of five days or less); would se%'e.~Q enlarge
the times ralatii ve to forcibl~ entry and dEatairter actions
and appeals therefrom. Suggest,i.onsfi:0m. just:iøes of the
peace and practicing attorneys support.. that 

these ,types of

actions should be excluded from. the..aPPlicåt:ion, of the
enlargement of time as proposed in Rule 4. 

,We . enClor.se the
recommendation set forth by the subcoinittee.oharqed with
reviewing a.nd recommending ravisionsof,TRCP'1~i4/\ that is
that Rule 4 be further amended, as pr9Pos.ed.toinclude this
sentence following. the word tr(¡nsfe~,: .;. saturC:ays, Sundays
ang leqal- holidays sl'âll be countec::fpr.; purposes of the
five day periods provided. under RUlè'148ì749" 74,.9a, 749b,
and 749c.

1. Rules 748, 749, 749a, 749b, 7490

00012



MEORADUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, 1989

Re: Proposed Amendments to Texas Court Rules

I apologize for not being able to submit my cOinents. prior to
November 30, but hope that these arrive in time for consideration..

(2) TRCP4: My first problem is again .with the literallanguage of the rule, and not with that portionbetng amended. By
the wording of thi.s rule, in computing any. period. of time
prescribed or allowed "by any applt.cable statute, "the lc!st day of
the period is not to be included if it is a Satu. f Sunday or
legal holiday. It seems to mè that the phrase" applicable
statute" would include statutes of limitation. Yet the Iiule inthis state, as I understand it, is that statutes 0 tion are
not extended if the last day happens to ona ay,.. Sunday
or legal holiday.

A second problem is with the wording and the e£o£ the
amendment. Under the amendmentlf.a .. party. obta . needed
hearing on a Monday by filing papers the preceding ..'lhursd,ay ì ... the
party would now have to obtain an O.tdêr rtenfn .. otiøetime,
because the weekend would not count in termin' . ethX'es days
notice required . for a hearing. perhaps. this.. is. thE¡. i.ntended
effect, but it does seem to add an add.itionai.. unnecessary
requirements.
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CRAIG T. ENOCH
CHIEF JUSTICE

Q!nurt nf ÂVVtnls
lJiftn 3istrirt nf CItxns nt mnUns

DALLAS COUNTY COURTHOUSE
DALLAS, TEXAS 75202-4658

Honorable Nathan L. Hecht
Justice
Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

December 7, 1989 -TCP 5
~CP ~ql.

-7 -rf!CP tJ
-TlrfJ 5/
T~AP qO
T tel+P ~o

Dear Nathan:

(214) 653-6920

~D. Definition of leqal hOIlday. I note that one timeliness
problem that has not been entirely cleared up is the question of
what constitutes a holiday for filing purposes. Tex. R. Civ. P.
4 provides that something due to be filed .on a legal hOliday may
.be filed on the next day that is not a Saturday, Sunday, or legal
hOliday. The rule has been construed to include banJdng hol idays.
See Johnson v. Texas Employers Insurancè Associati.on, .674 S..W.2d
761 (Tex. 1984) (per curiam). When the Texas Rules of Appellate
Procedure were first promulgated, Tex. R. App. P. 5 was derived
from Tex. R. Civ. P. 4.

Su¡sequently, however, ~e". It~ ~Pli ~. ~:i.ås" ~n~\~l¡ ~at:e
that something due to be filed on a legal holiday, "as defi.ned by
Article 4591, Revised Civil Statutes" (emphasis added),. could be
filed on the next working day. That languaqe pretty clearly
overrules Johnson. For example, if July 4 falls on a. Sunday, July
5 is a banking holiday, but not a holiday listed in article 4591.

One commentator has noted the p'otential for confusion. M.
0' Connor, Perfecting the Appeal 3 (1988). Filing a motion for new
trial is governed by Tex. R. Civ. P. 329b. Therefore, to keep on
with the example, filing it on July 5 would be timely. . Filing a
cost bond is governed by Tex. R. App. P. 41, so filing it on July
5 would not be timely. The variance between the two rules adds
unnecessary complexity to civil procedure as a whole, but the
current amendments do not address the problem.

Regards,

(1;7----~
Craig T. Enoc
Chief JUstice 000141



PAUL HEATH TILL
JUST I CE OF THE PEACE

PRECINCT 5. PPSITION 1
6000 CHIMNEY ROCK, SUITE l02

HOUSTON. HARRIS COUNTY. TEXAS 7708l
TELEPHONE: 7l3/66l-2276

November 28. 1989

The Honorab 1 e Jus t ice Na than L. Hech t
Texas Supreme Court
Rules Advisory Committee
P.O. Box l2248
Austin, Texas 78711

RE : PROPOSED AMENDMENTS TO TEXAS COURT RULES

Dear Jus t i ce Hecht:

In response to the
Procedure. as pub 1 i
Journal, I respectful
consider the foiiowing

--
The proposal
time period
time s. a
justice court
the Rules of

As an the propo
definite impact upon the
567 New Trials, which states
days after the rendition.
him, may grant a new trial
that justice has not been done in
the proposed change to Rule 4.
567, it would change the time in
trial. It could put the court in
having the time to file the motion
to the opposing party, equal to.
upon the mot ion.

I respectfully request that the Rules Advisory Committee
recommend that the proposed . changes in Rule 4 not be appl ied to
Part V. Rules of Practice in Justice Court.
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The Honorable Justice Nathan L. Hecht
Proposed Amendments to Texas Court Rules
November 28, 1989
Page 2

In the Forcible Entry and Detainer section of the rules, in Rule
744 the defendant has five days to request a jury trial from the
date of service. This would be changed under the proposed
revision of Rule 4. Under Rule 739,court is. instructed to have
the defendan tappear not more than 10 days nor less than six days
from date of service. This would not be effected 

by the proposed
change in Rule 4, but would place the court 

in the dilemma of thedefendant being able to request a jury trtalonthedayof trial
and negate purpose and effect of the revision of Rule 744,
effective ~anuary 1, 1988.

I respectfully request that the Rules Advisory Committee
recommend that the proposed changes in Rule 4 not be applied toPart VII. Rules Relating to Special Proceeding., Section 2.
Forcible Entry and Detainer.

The fo 1 lOWing is a lis t ing of other.ruieswith ... thétiv~."'day time
frame that would also be effected. Specitiçallythey are: Rules
569, 57l, and 572 in the section of thefnìleso~Pl",acti CE!ì~
Justice Court, and Hules . 739~7.40, 748)r~~aiand749btnthe
section Of the rules for 

Forcible Entry and Detainer. Due to thepress of time, no at tempt hasbeenmadet:o anaiyze the..effect
that Rule 4 wi 1 1 have on thes.e rules in rEilatjon the otherrules wi thin their respect i ve s~i:tions..
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WII.I.IAM T. AVIl,
JAMES H. BARROW
OOUGL.S W. BECKER
BENJAMIN R. BINGHAM
R. OAVIO FRITSCHE
GAY G.UERINGER
JACK H. KAUFMAN
WII.I.'AM T. KAU"'MAN
ROYAL. B. I.EA, lI

ROBERT O. MAGNUSSEN
.JOEL. H. ioUl.l.EN
ROBERT C. REI BACH

I.AW OF'F'ICE:S OF'

KAUFMAN. BECKER, PULLEN 5. REISACH, INC.
2300 I\CN8 PI.AZA

300 CONVE:NT

SAN ANTONIO, TEXAS 78205-3724 0" COUNSEL.
IEI.SON A. Cl.Rl!

OAN MORAI.iiS

November 30, 1989 TE:I.E:PMONE:
SI21 227-2000

TE:I.E:COPIE:A
CSI21 229-1307

The Honorable Nathan L. Hecht,
Justice
Supreme Court of Texas
P.O. Box 12248
Austin, Texas, 78711

RE: Obj ections to changes in Texas Rules of Civil Procedure
("TRCP") 4

Oear Justice Hecht:

~: ::,:::: ::,;:::,:,:,:.;.':.:."",',"'.., :"':::;::::::'::::"":::':::"':::""":

This firm represents the San Antonio. Apartm.ent Åssociation.
We are writing this letter as a follow-up to .corJ;es.pondence to
you from, Niemann & Niemann, attorneys .for the . Texas '.. Apatt1nent
Associa tion.

\::,':':::)\:\ ,:;' ,\:,,~,':::::,:: . ' :'::\';-":::'; '::\" ,,':::,:' ,:",:, "~t::'::,,:::;:; ::;:,; , "

We respectfully object to the proposed cn4ngei-i.nttcp 4.
In support thereof, we would like 

to incorporàte.. Niemann &Niemann l s obj ections. The proposed change reflects a "business
day" basis for determining a respondent l s response time.
Apartment owners and managers provide housing on a seVen-day per
week basis as opposed to a five-day weel( basis. As aconsequence, the potential delays in service of notioes to
vacate, wri ts and possession and other related forcible entry and
detainer pleadings would cause an inordinate and undue hardship
on apartment owners and managers. .

It is not the desire of apartment owners or managers. tò . deny
tenants their rights; however, the proposed changes would
inordinateiy burden the landlord/tenant judiciai process.. .

WTK:bjd
C:/Hecht. L01

By: .' LVtUi'1\ ~
William T. Kaufman
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WRITER'S OIRECT OIAI. NUMeiER

ATTORNEYS
CITICOR.. CENTER

1200 SMITH, SUITe: 3600
HOUSTON, TEXAS 7700a

T e:....ONe: (7131 654-811 I
Te: I.e:x 70320033

Te::.ECO..ie:R (7131 0354-187

BAKER, BROWN, SHARMAN & PARKER
A,PARTNEFfSl..tP OF" lNOIVIOUAl.S AND PROF£SSIONAl. CORPORATIONS

(713) 951-5881

November 21, 1989

Justice Nathan L. Hecht
P . o. Box 12248
Austin, Texas 78711

Re; Proposed changes to Rules of Civil Procedure

Dear Justice Hecht:

The proposal to include service of documents
( telephone document transfer) is welcome. I fail
reason for the three day extension of the recipient's
since there is no lag time in receipt. TRCP 4, 21a.

by telefax
to see the
time to act

Further, with respect to Rule 21a, it seems inapprop~iate to
authorize service upon another party or that party's attorney, at
the server's choice. Counsel of record should always be served,
although perhaps it would speed resolution Of. issuës if parties
themselves were also required to be served under Rule 21a.

s~ncerely ,
/1 d .. J7 ' .'-

//. J. /. Jill / AA Ár-

A /. Ll.. .I /I//i/vvv l-/\.- i... ..Li~' v .. .. .
. Ster\i¡ g A. / Minor

SAM/kc

1189038! .0.83
/smino/ltr
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J. P. DAROUZET
COUNSELLR AT LAW
B09 RIO GRANDE

AUSTI, TE 78701
(512) 477-4210

(TX. BARl-IC. NO. 05396000)

11/14/89 4-Hon Nathan J. Hecht
P. O. Box 12248 Cap Sta
Austin TX 78711

Re: Proposed Rule No. TRCP 4

Should there be some indication as to whether or not this
Rule is meant to broaden jurisdictional tim.e limits? Or
isn't it meant to? Surely, the way it's worded some people
(including Judges) will think it's meant to. Cf. Sec. 16.003
Tex. CP&R Code and Fulghum 219 SW(2) 1014 (CA 19.74 nwi;J and
Kii;kpati;ick 484SW (2) 5 87 (Sup. Ct. 1972).~...-~.....

_.-"~-
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November 14. 1989

MICHAEL LUCKSINGER
Attorney At Law

(512) 756-6050

Honorable Justice Nathan Hecht
Texas Supreme Court
P.O. Box 12248
Austin. Tx 78711

Re: "Proposed Changes to Texas Rules of Civi I Procedure." etc.
as outlined in the November 1989 issue. Texas Bar Journal

Dear Just i ce Hecht.

Much ado has often been made about "de~l egal izing"i tnuchof
the verbiage in legal documents . and our laws. especially. and
not surprisingly. by laymen.

I would propose that such a principle be applied in the
drafting and amending of our Rules of Procedure and Evidence.
Arguably no other body of law or rules is more deserv.ing o.f
being laid out in plain language. where. possible. than the
"how. when and where" codes of procedure for our courts.

Example 1: The proposed amendment to TRCP 4 puzZled tneat
first. May I suggest-

"For any time period of five days or lessiintheserules.
Saturdays. Sundays. and legal holidays shall not be counted.
except for the purpose of the three day period of Rule 21a
(which extends other time periods bY three daY$ when service is

made by registered or certified mai 1 or by telephone docUDenttransf er . ) .
(This is concise. and easier to understand. Th$.'thing" that we
are talking about is right up front and not hidden in the
sentence. )
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OBJECTION TO PROPOSED CHANGE IN TRCP 4

The proposed changes in Rule 4 of the Texas Rules of Civil Procedure as published in the Bar
Joural ar as follows (underlined language is new):

TRCP 4. Computation of Time. In computig any ~od of time prescbe or alowed by
these rules, by order of cour, or by any applicable statute, the day of the act, event, or
default afte wmch the designated perod of tie beings to run is not to be included The
last day of the period so computed is to be included, unless it is a Satuday, Sunday, or
legal holiday, in wmch event the period rus unti the end of the next day wmch is neither a
Saturday, Sunday, nor a legal holiday. Satuqaxs. Sandays. ~nq t~ial bOlt4ayssh~1 not
be counted for any pui:ose in any time perod of five days or less in these rules. except that
Saturdays. Sundays. and leial holidays shall be counte(j for pU(os~of the three day
period in Rule 21 a. extendini other periods by three days wh~n. serviçe . is made by
re¡,stered or certed mai or by tel~honic document trsfer.

ARGUMNTS AGAINST PROPOSED CHGE
AS IT AFClS EVICTONS

1. UNAISS. If applied to evictions, the change in TRCP 4 is unai because it has the effect
of incrasing the wait from 5 days to 7 or 9 days before the landlord can get hi wrt of possession
afer he gets ms eviction judgment. It ads even more days than tht if holidays interene.

The change is tataount to givig the tenants an extr 2 to 4 days (or more) of free rent after the
judge ha alady held that the tenat must be evicted for nonpayment of rent.

In 98% of al eviction cases, the grunds for eviction is nonpayment of rent. In those eviction
cases, wrt of possession is seldom obtaned earlier than four to five week afer the rent becomes
delinquent. . . even if the landlord was relatively prompt in filing his F.E.D. action. Ths is
because of (1) the landlor's normal delay in giving notice to vacate unti afer a grce perod, (2)

the mandatory wait between notice to vacate and filig the F.E.D., (3) actually filng the sworn
complait, (4) waitig for the constable to see citâtion on'the tenant (5) waitig .the madato 6
days after such serice, (7) waitig for the cour to set a mal date (if the case is:contested), (8)
waitig for the tr date, (9) waitig the madator 5 days aferjudgment befor gettng the wrt of
possession, (10) waiting for the tyical frnt-door postig of the constable's intent to execute a

writ of possession, and (11) the delays in gettig the constable to actualy serve the wrt ofpossession. .
It may come as a surrise to the Cour that forcible detaer cass comprise approxitely 11.76%
of all civil cases filed in all original jurisdiction coW1S in Texas. For the reporg year wmch
ended in 1988, the tota numbe of new civil cases filed in JP, county level, and dismct cours in
ths state was 899,820. Of that tota, 29.88% (or 268,923 cases) were d in.JP cour. Fort

perent of the JP cour cases were eviction cases. We¡suspet, therfo~e, ... umbe of people
affected by the eviction rules far exceeds any other\one kid of civi litig The impact of

evicton cass on the people of our state and their pocketboks canot be. hasiie.

If the Cour were to adopt proposed TRCP 4 without an exception for the eviction rules, the
economic dage to propert owners would be meaur by the hundred of thousands of dolls,
and it would give that money (in the form of free rent as a practical mauer) to the tenants who ar
being evicted for nonpayment of rent. Approxitely 107,569 eviction cases ar filed each year

and at a mere $12-per-day rental figure, the Cour would, by not removing the eviction rules from
the proposed TRCP 4 changes, be unjustifiably tang over a millon dollars out of the pockets of
the landlords each year and giving it to the tenants who haven't pai thei rent.

4. APPEAL TI ELONGATED. The 5-day wait for a wrt.ofpossession is interned with the
appeal proess from an F.E.D. Necessary, a wrt of possession should not issue any sooner than

Texas Apanent Association Page 1 Novembe 22, 1989
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the end of the time period for appeal Another effect of the proposed role, therefore, is to elongate
the time for appeal of an eviction case. The multiple sets of sequential 5-day perod in an appeal
by a pauper would be especaly devastatig in nonpayment-of-rent evictions.

Texas Aparent Assoiation Page 2
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contested within five days after the filing and notice thereof, the presumption shall be deemed

conclusive; but if a contest is fied, the burden shall then be on the apllat to prove his aleged inabilty
by competent evidence other th by the affidavit above referr to.

If the justice of the pece disapproves the paupets affidavit, appellt may, within five days thereafter
bring th matt before the county judge for a final decision, and, on request, the justie shal certy to the
county judge appellant's affidavit, the contest theref, and al documents, and paprs therto. The county
judge shal set a day for hearng, not later th ten days, and shall hea the contet de novo. If the pauper's
affidavit is approved by the county judge, he shal dit the justice to trsmit to the clerk of the county

cour, the trpt records and paprs of the ca.

No wt of retitution may issue pendig the heang by the county judge of the appllt's right to appeal
on a paupets affidaviL If the county judge disapprves the paupets affidavit, appellant may perfect his
appe by filing an appea bond in the amount as reuir by Rule 749 within five dåys thereafter. If
no ap bond is fied within five days, a wnt of retitution may issue.

(Existing) Rule 749b. PAUPER'S AFDAVIT IN NONPAYMENT OF RENT APPEALS. In a
nonpayment of rent forcible detaner case, a tenat/appellant who has appeed by filing a pauper's
affdavit under these rules shall be entitled to stay in possession of the premises during the

pendency of th app, by complying with the following prour:

(1) Within five days of the date that the tenant/appllt fi1es his pauper's affidavit, he must pay
into th justice cour regitr one renta period's I'nt under the teris of the renta agrmenL

(2) Dunng the appe proess as rent beomes due under the renta agrment, the tenanVappellant
sha pay the rent into the county cour registr within five days of the due date unde the terms of the
rent ageeenL

(3) If the tenant/appellat fails to pay the rent into the cour registr within the time limits precnbe
by these rules, the appellee may file a notice of default in county Calln. Upon sworn motion by the
appllee and a showing of default to the judge, the cour sha issue a wrt of retitution.

(4) Ladlordappellee may withdrw any or all rent in th county cour ~giir upon (a) sworn motion
and heang, prior to fina detennnation of the cas, showing jpSt caus, (b) dism.isal of the appe, or (c)ordr of the cou upon final heang. .

(5) All heags and motions under this rue shal be entitled to precedence in the county çour.

(Existing) Rule 749c. APPEAL PERFCTD. The appeal in any forcihle detainer case shall
be perfected when an appeal bond has been fied. When a. p~upe~'s aMdavit has been
fied in lieu of the appeal bond9 the appeal, shall be Perfeded whebthe . pauper's
affidavit is filed with the court; however, when the case involves npnp8ynientof rent, such appea
is perfecte when both the paupets affidavi ha ben file and when one renta period's rent ha ben paid
int the justice cour regitr. In a cas wher the paupets affidavit is contete by the landlord, the appe
shall be perfecte when the contest is overred and, if the ca involves nonpayment of rent, one renta
period's rent ha ben pad into the justice cour registr.

(Existing) Rule 751. TRANSCRIPT. When an appeal has been perfecte~ the justice shall
stay all further proceedings on the judgment, and immedately mak out a trscript of all the entres

made on his doket of the progs ha in the cas; ~d he shal immedatly fie th same, together with
the original papers and any money in the cour registr, with the clerk of the county cour of the county in
which the tr was had, or other cour having jursdction of such appe. The clerk shall docket the cause,
and the tral shal be de novo.

The clerk shall immediately notify both appellant and the adverse Pary of the . date. of receipt of the
trscnpt and the c:ocket number of the caus. Such notice shal advise the defendat of the necity for

ming a wtten answer in the county cour when the defendat ha pleaed ory in th justice cour

The tral, as well as all heangs an motions, shal be entitled to prene in the county cour

Texas Aparent Association Page 3 November 22, 1989
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FRD NI
LA NIMA
FRD NIEMA. JR.

NIEMANN & NIEMANN
ATIRN AT lAW

1210 MB1P
AUSI.1E 78701 TEPHONE (5121 474-600

FAX (5121 474-0717

November 27, 1989

Justice Nathan L. Hecht
Supreme Cour of Texas
P. O. Box 12248
Austi, Texas 78711

via hand deliver

Re: TAA objections to changes in TRCP 4 and TRCP 749c

Dear Justice Hecht:

I am wrtig this letter on behalf of the Texas Aparent Association. T AA wishes to
object to the proposed rue changes in TRCP 4 regardig computation of time and TRCP 749c
regardig appeal by paupers in evicton cases. Our specc reasons for objecting to the language
of the proposed chages in those rues ar set for in the attached sumes.

It may come as a surrise to the Cour that forcible detaer cases com,prse approxitely
11.76% of all civil cases filed in all original jyrsdçtiQn ÇQm1~ lQ Te:(as. For the reportng year
which ended in 1988, the total number of new civil cases fùed in JP, county level, and distrct
cours in ths state was 899,820. Of that tota, 29.88% (or 268,923, cases) wer filed in JP cou.
Fort perent of the JP cour cases wer eviction cases. We suspeCt therefore, that the number of

people affected by the eviction rues far exceeds any other one kid of civi ligation. The impact
of eviction cases on the people of our state and their poketboks canot be overemphasized

Accordingly, the Texas Apartment Association respectively requests that TRCP 4 be
modified to exclude the 5-day time period under TRCPs 748 though 749c regardig wrts of
possession and eviction appeals. -

Respetfy submitted

nlh.8ms
enclosurs

~r Niei
Atteys ti Teias Apaitiiient Assoation

xc: Mr. Luke Soules, Jr.,Chaian, Supreme Cour Advisor Commttee, via FAX 224-9144
Mr. Fra Finch, TAA Prsident .
Mr. Jerr Ada, TAA Executive Vice Prsident
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JOE G. BA. P.C.~AlI.
Il Cør"llø-lElIWa .. £$Aft i.W
8O CI.""P'I.O.."ISIDC",AI ... CSTA'" LAW

TØA eo,lD 0" LE(l PCCIlZATIN

S"'N FEL.IPE pL...1..

HOOVER. SAX & SHEARER
" PAATN£"SHI. INCLUOIHG ".Of'£SSIOHAL CO"PO"AT10N5

A1'ORNEYS AT L.AW

5847 SAN FEL.IPE. SUITE 1200

HOUSTON. TEXAS 77057
(7'3) 977-815811

F"''' (7.3) 977-5395

Dear

The
delay in

The

Justice
supreme
supreme
Austin,

RE:



Justice Nathan L. Hecht
November 28, 1989
Page 2

expedited one designed to return an unproductive asset back to an
income producing apartment unit.

Candidly, we have heard no objection from any of the
Constables or Justices of the Peace regarding the current rules.
In fact, we have heard no real request for a modif ication of
those rules. Accordingly, we would urgett.heç:Ol.n..tI?9mak~ian
exception to the proposed Rule TRCP 4.fQrt.tl:e#lY~t 4aj'tltne
periods involved in TRCP 748 through 749Qregali.4ingl?l'eWaItlpg
per iod for wri ts of possession and evicti9n ~JPP~~1.Sft

Respectfully submitted,

JGB: df

cc: Mr. Paul Heiberger
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. PARR COUNTY
Wuthufrd, TeD, 76086 ~

f~Y
/)6November 29, 1989

Honerable Nathan L. Hecht
Texas Supreme Court
Austin, Texas 78711

Re: Flroposed Amendments to Texa:s au~es of C1vil Procedure

Dear Justice Hecht:

be issued. would effecUvtly ~iv
days to remain on the. øremtses of thérentälpròpeft:y .
it a legal holiday tell, during the. time. tJetiod. )
We do not believe th~t l~al~~en1n;t this partj,
ot th.e Rules Committee. : However, is.
you :simply. amend RÜie 748 to. change ve
for everyone involved. to' und,erstard. . .Othe
be read in context with aUl.e '+, and th ,.
ins to both tenant;l AAå lap;dlordsthii; the
mean five days. .. '.. .. ... . ...... .
If it 18 not the intentlòn''ôl the Rules
Wri ts of Possession (and ror appeals trom
we would suggest that aula 4. as propò$edf.



~CP~

£hre:~either" and "nor" should be used only withtwochoiees, not

TRCP 4. Computation (of Timel
In computing any peod of time prebe or allowed by th

rues, by order of court, or by any applicable statute, the day
of the act. event. or default after which the designa.ted perioc
of .tme beings to ru is not to be included. The last day of the

period 50 computed is to be included, unes it is a Saturday,

;~;~:~. o~rt~~;~i:i~~c~h~~r¡ßt~h;:~~:~~:nd:~~ ø
)(or a legal holiday. 

(Saturdas, Sundays, and leg holiays sha

not be counted for any purpose in any time perod of flve days
or less in these rues, except that Satudays, Sundays, and legal
holidays sha be counted for purpose of the three day period
in Rule 11a, extendig other periods by three days when service
is made by regitere or certied ma or by telephoiac docu-met tranfer. i .

(COMMEN TO 1990 CHAGE: Amended to omit count-
Ing Saturdays, Sundays, and legal holidays In all periods of less
than five days except in the thr day exteMi provision of Rule
iia.1

Sincerely

tCM~
Carol Baker
1224 Randy Drive
Irving; TX 75060
SB #01565580

OÌ!O 0 2 8



TRCP 5. Enlargement (of Time)

When by these rules or by a notice given thereunder or byorder of or
wi thin a

time, the court for cause shown. may,

cretion (a)
enlarged if

and be

legible
shall be prima facie evidence

(COMMENT TO 1990 CHANGE:

Rule 5 coincide with the



SUBCOMMITTEE REPORT
RULES 1-14

TEXAS RULES OF CIVIL PROCEDURE

Rule 5: There was a comment that the enlargemen-t:ofttme
would not apply to deliveries by Federal Express or like
couriers. The coii ttee felt, however,therel We.re
problems in attempting to change the concept of filing
by mail that was beyond the timeframe.wlthinwlitch We
could work.

Respectfully,~l)\~
Kenneth D. Fuller
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MEORADUM

To: Justice NaLnan L. Hecht

Robert W. Coleman

December 11, 1989

From:

Date:



TRCP 10. withdrawal of Counsel

wtt~~t~w~l / Ø1 / ~ø / ~ttøt~øt /~~t /~Ø / Ø11ØØtØ~ / l ~y /~pØ~ /~øttø~

;.~øwt~rf 1 rføø~ / ø~ip'fø / ~~~ 1ip~~Øt 1 ;.ipø~ / øø~~tttø~;. / t~Pø;.ø~ I~t lt'fØ

'tØ~ttl 1 øt 1 l~y l~pØ~ IptØ;.Ø~t~ttø~ I~t I'fiprl'f 1 ~ttøt~øt /øf. iø. I~ØttØØ IØf.

;.~~;.tttipitø~/~ø'ftrf~~tt~rflt'fø/~ø.~Ø¡ /ø.~~tø;.;.¡ /tølØp'fØ~Ø/~~~~Øt ¡ /ø.~~

~tø.tø Ifiø.t 1 Ø1 irøtø.;. 1 t~ø~ttf.trl~ttø~ 1~~~~Øt / øf. lt'fØ / ;.ýJ~;.tj.týJtø

ø.ttøt~øt ¡ /wtt'f lt~Ø 1;.j.rf~ø.týJtø /Ø1 It'fØ lø.ttØt~øt ItØ I~Ø /;.ýJ~;.tj.týJtø~¡

ø.~~ 1 ø.~ 1 ø.ýløt~ø~t It'fø.t / ;.iprl~ / ;.~~;.ttt~ttøyi l'fø.;. It'fØ 1 ø.pptøýlø.¡. / øf. /t'fø

rf7-j.ø~t 1 ø.~~/t'fø.t /t~ø Iwtt~~t~Wø.7- 1 t;. I~Øt 1 ;.ø~rf'ft/ 1Øt /~ø¡.~ý 1 ø~7-t I 111-f.

t'fø 1 ø.ttøt~øt 1 ttl í rl~~trfø Iwtt~~tø.W;' 1 ø.yi~ 1 øt'føt 1 rløýJ~;.ø¡. Itørlø.j.~ I øt

~ørlø~øi ;.ýJ~;.tttiptø~¡ 1 ø.~øt'føt 1 rfø~~;.ø ¡'Irl~;.t/~øi ~ø;.j.'Ó~~tØ~1 øf.ltørløt~¡

ýlj.t'f i~øttrlø ItØ 1 ~7-7- 1 øt~øt Ipø.tttØ;. 1 t~ 1 ø.rlrløt~ø.~rlø Iwj.t'f/'-ýJ7-ø I i iø.¡ 1 ø.;.

ø.ttøt~øt 1 t~/ rl~~trføl

(An attorney may withdraw from representing a. party only
upon written motion for good cause shown. If another attorney is

to be substituted as - counsel for the party, the motion shall

state: the name, address, telepl10ne number, telecopler number. lf

any, and state Bar of Texas identification number of the substi-

tute attorney; that the party approves the substitution; and that

the withdrawal is not souqht for d~laY only. If anothel: attorney

is not to be substituted as counsel for the party, the motiori

shall state: that a copy of the motion has been delivered to the

lJarty; that the party has been notified in writinq of his ri,ght
to obi ect to the motion; whether the party consents to the

motion; and all pending settings and deadlines. If the motion is

qranted, the withdrawinq attorney shall immediatelY notify the

party in writinq of any additional settinqs or deadlines of which



the attorney has knowledqe at the time of the withdrawal and has

not already notified the party. The court may impose further

conditions upon qrantinq ieave to withdraw. Notice or delivery

to a party shall be either made to the party in person or mailed

to the party , s last known address by both certified and reqular
first class mail. If the attorney in charqe withdraws and other

counsel remains or becomes substituted, another attornev in

charqe must be desiqnated of record with notice to all other

parties in accordance with Rule 2 la. )

(COMMENT TO 1990 CHANGE: The amendment repeals the present rule

and clarifies the requirements for withdrawal. 1
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W'llam C. Koons
sOrd Ceniiiedin Family Liw
Md Civil Trial Law.
Texa Bord of Legal Specializaiion

Koons. Fuller. McCurlev
& Vanden Eykel ~

A Professional Corporation
Keth O. F\Jller
Bo Cenified In Family Law.
Texa Bo of Legal spedalizaiion

Practce Lited
To Matrmonil Law

Robc.' E. HOII1L'S. Jr.

Board cerniied ín FamilyLaw.
Texas BOrd 01 Legal Speializaiion
:'lan: Johanna McCurlev
Bo'rd Ceniliedin FamlÎy Law.
Texa Bod of Legal speiallziion
JlllltlYl. Vernr. Jr.
Bord Cenified In Civil Trial Law.
Texa Bord of i.egal Spialization

Kein R.F\Jller
Bord Cenitled In Family Law.
Texa Bord ot Le Speiallzalion
Keith :\. Nelsn .
Bord Cenified In Family Law.
Texa Bord of Leal Speciallzlion
Mlhael R. Oearin

MI McCurley
Bord Cenified in Family Law.
Texa Bord of Legal Specialization

lit Vanden Eykel
Bord Cenifled in Family Law
Nl Civl Tri Law.
Texa Bord of Lel Speializlion January 15, 1990

--C.P 10

Mr. Tom L. Ragland
Attorney at Law
P. O. Box 239
Waco, Texas 76703

Dear Tom:

The sub-committee met Thursday, January 11, 1990, in
my off ice. Broadus Sp i vey, Frank Branson and myself are
the only ones who were able to attend. The sub-committee
is charged with reviewing and recommending revisions of
T.R.C.P. 1 through l4.

The sub-committee reconuends amending Rules 4 and 10
as published in the Texas Bar Journal in Nòvember, 1989.
Because of the time frame involved, we chose to review
and comment only on those rules even though we had some
written input regarding some of the other rules. I
enclose the results of the sUb-committee meeeting with
respect to Rules 4 and 10. We will recommend these
changes to the committee as a whole.

Rule 4: The proposed changes were made because of
input from Justices of the .Peace and attorneys representing
apartment owners and apartment. associations. It was felt
by both of these groups that ~nlarging the times relative
to forcible entry and detainer actions and the appeals
therefrom would work a substantial hardShip on landlords
who already were, in about 90% of the cases, losing a month
or more in rent.

Rule'lO: There was considerable support for adding
the party i s last known mailing address in motions to
wi thdraw in cases where there was no substitute attorney.
As to the deleted sentence regarding the court's imposing
further conditions upon granting leave to withdraw, the
committee thought it was superfluous language in that
the court has this inherent power by virtue of the need
to obtain court approval for withdrawal.
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* '1lU'P IO. Withdrawal of Counsel. An attorney may withdraw
from representing a party only upon written motion for
good cause shown. If another attorney is to besubsti tuted
as counsel for the party, the motion shall state: the
name, address, telephone number, telecopier number, if
any, and State Bar of Texas identif ication number of the
substitute attorney; that the party approveS the
substitution; and that the withdrawal is not sought for
delay only. If another attorney is not to be substituted
as counsel for the party, the motion shall state: that a
copy of the motion has been delivered to the party; that
the party has been notified in writing of his right to
object to the motion; whether the party consents to the
motion; .the party's last known addres.s; and all pending
settings and deadlines. If the motion is granted, the
withdrawing attorney shall immediately notify the party
in writing of any addi tionalsettingsor deadlines of
which the attorney has knowledge at the time of the
wi thdrawal and has not already notified the party. ~e-&E~ me~s-~tf -enè+~n~~ ~a&in.g.Ie.v+
~-wi-tè£w, Notice or delivery to aipartyshall be
either made to the party in person Qrmaileø,()to.)the
party's last known address by botllce.rtif.i.edand :tegular
first class mail. If the attorney in øbarg~withdraws
and other counsel remains or becomes .substitutedianother
attorney in charge must be d~signatedQfre.øiQrdwith
notice to all other parties in accordanøewithRule2la.

* This proposed rule is typed as if the rule print.ed in
the Texas Bar Journal is currently in. ef.fect. The
changes indicated are recommended sub-cQmmittee ch,.n.ges.
Underlining is new language;strike..throughsaredeletions..
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Fu LBRIG HT & ..AWORSKI
1301 MCKINNEY

HOUSTON. TEXAS 77010 HOUSTON
WASHINGTON. O. C.

AUSTIN
SAN ANTONIO

DALLAS
LONDON
ZURICH

F'UL.8RIGHT JAWORSKI &
REAVIS MCGRATH

NEW YORK
L.05 ANGEL.ES

TELEPHONE' 713/6SI-5151
TELEX. 76-2629

TELECOPIER: 713/651-5246

January 11, 1990

TO: SUPRE COURT ADVI SORY COMM!TTEE

FROM: Subcomml ttee on Rules 15 to 165

At our subcommittee meeting held.o
we considered (i) the various comments mad
hearing held on November 30, 1989 addressi
changes in the Texas Rules of Civil Pro
suggestions and comments of attorneysf
subcommittee, and (iil) additional pr .'
The persons particip.ating in the meeting
Beard, and Elaine. Carlson. The conclusions reached at.
meeting were as follows:

2. Rule 10. The suggested change to the p
amendment i~ ~hat counsel should be permitted to
merely by filing a notice with the cOUrt ~! . Un
amendment, an attorney may withdra~ only: "fot;

proposed amen~~~t ~ubcommittee recommends ...no change'intlie'
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CHAMBERLAIN, HRDLICKA, WHITE, .JOHNSON & WILLIAMS
A PARTNERSHIP OF INDIVIDUALS AND PROFESSIONAL CORPORATIONS

J/torneys at J:w

FkX
(7131 658-2553
TELe:X:79-0142

DIREC.T DIAL NO. (713) 658-2674

1400 CITICORP CENTER

1200 SMITH STREET

ATi-ANTA OFFice:
1400 HARRIS TOWER

233PEACHTREESTREE:T, N. E.
ATLANTA, Ge:ORG1A 30303
TEL.E.PHONE (404) 659-1410

HOUSTON, TEXAS 77002
TELEPHONE (713) 656-1818

PRINCIPAL January 15, 1990

WATS
1-800-34Z-S829

C.HARLES E. f"ROST. .J R.

Justice Nathan L. Hecht
P. O. Box 12248
Austin, Texas 78711

Re: Proposed Chanqes to the Texas Rules of Civil Procedure

Dear Justice Hecht:

Last 'tveekend (January 6-7, 1990) I finally had an opportunity
to review the November, 1989 Texas Bar Journal. In the course of
reviewing that. issue of the Bar Journal, I discovered the
invitation for comments on the proposed amendments to the Texas
Court Rules. I recognize that the deadline for comments was
November 30, 1989, but find myself ln the same position as the
lawyer pictured on the cover of that same issue (see attachment
hereto). I, therefore, respectfully request that you consider my
comments herein and present thein to your committee if at all
possible.

The changes to T.R.C.P.10 (Withdrawal of Counsel) are
particularly disturbing. The proposed amendments appear to
severely restrict the occasions when an attorney can withdraw froin
representation. This represents a severe threat to those of us
attempting to practice law because of clients 'tvho initially promise
to pay and then subsequently are not able, or decide they do not
,.¡sh, to do so.

A recent experience I had may 'provide some understanding of
the extent of the prOblem. A professional who was familiar with
our firm because of its extensive tax work approached us to assist
him in recovering approximately $250,000 of stock he had sold to
other insiders based upon alleged misrepresentations concerning the
health of the small, start-up corporation and the availability of
capital for future operations. The client represented himself to
have a good practice involving approximately $100,000 of' annual
income plus income from investments. We mapped out a 

strategy
based upon his discussions of what he could afford to spend.
Approximately five (5) months later, however, we learned that he
had lost his job and his firm had closed shortly after he first
spoke with us. He allowed us to put in many thousands of dollars
of work for which he did not have any ability to pay. (Fortunately
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Justice Nathan L. Hecht
January 15, 1990
Page 2

he did agree to allow us to withdraw and signed a letter to that
affect. )

I can recite a number of other examples in addition to the one
related above. This is a serious problem that will greatly affect
the economics of practicing law. For example, in one case one of
my partners handled, Judge Buie would not allow our firm to
withdra't.¡ 't.¡hen we were approximately $50,000 of fees, .and the client
ultimately was able to obtain $250,000 of free work. for which we
have never been paid. In my view, that is an ot;traCje!.. .

Under the proposed amendment to Rule 10, if. an attorney is
required to notify the client in writing that the client has the
right to object to the motion, it will almost. assuredly result in
many clients deciding that they can hold the attorneys captive
without any intention to pay them. There is no j,ustification for
such a provision and it bordersoninde;ntured, ~~:tvit.. forced
by the courts. (I recognize this argument ha.s beeii. in the
federal courts without success, but dQ nQt.,feel.our, ì9courts
need to make the same mistakes as our federa.lcou,rt:s.).

CEF : j c
CEF154: 73. wp
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Date:

Justice Nathan L. Hecht

Robert

To:

Re:



Paul R. Dav Ji:
Judge

li WiSe
47930
&b PI

Ba4'
P. DaOf Co Re47

1è Dm
Co Oe47

The District Cour of the State of Texs
200 Judici Distrct ri-,ecp 10"'

/RCp i l-/.

.
December 12, 1989 Tra County Cow:ous

P.O. Bo 1748 I
Ap Tex 78

512-493The Honorable Nathan Hecht
The Supreme Court of Texas
P.O. Box l2248
Austin, Texa~ 78711

Re: Proposed TRCP Changes

Dear Judg.e Hecht:

I have reviewed the proposed changes
Rules of Civil Procedure and think they. l09
Here are some suggestions 'about: a 

cì:uple oj;

I appreciate the amendment.s
toward including the ...
sUbstitution/withdrawal p. ..
substitutions. or withdrawals. are"'prêše
notice to ei ther the party ox: the OPPQs~.ng
The biggest practical difficultY with..
effect on trial settings WhElm an. at .
shortly before a case is scheduled
proposed amendmentS go a .10n
this. It is also important
invol ved in this process. It goesmost attorneys will not engage. ineg2arte
communication with the Court.. .rorsome. reason,
however, attorneys seem to fa this whendealing wi th withdrawals. .... subs I
frequently receive ex parte mot£Óns for a1,
particularly from out of town counsel. . Ace n91Y, . i:
would suggest that the rule require delivery of the
motion not just to the party but to all other attorneysof record in the case. .

Another problem when an attorney withdrawals is
that the remaining attorneys must communicate with the
now unrepresented party at an address which may not be

known to them. The rule should require that the motion
also list the party's last known address.

Finally i I recommend that the rule expressly
. provide for a hearing unless the motion is agreed py
the party and the opposing attorneys. A copy of my
suggested changes is enclosed.
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'1RCP 10. Withdrawal of Counsel

,ii)i~t'1'1. IØt I_ti 1_1.iøtti~t 11i_'I IVJ; 1;f.f.;t1.;'1 1 i'll1J,øti 11iØ1.tøti

_)iØ1tti, I iØØ'l 1 rt,1J;.; I.ti'l l;l'('l;t 1 ;.;lrt)\ 1 tø;i'lt 1.tøtif, II:tijØ;.;~ lfJ'I 11.';;

~ø;ltii IØtl iVJY I;lFØti l,tØ;';'(1._1.iø'(/~'I I$;lrt)i l,iiølýi;1lø1. 1_ l;iø1.irt; i.t

_;lii;.iti;litøýil 'I;;.tiJi_1.ttii li)\~/ti'ji;1 1 ,rI'lt;;.f,lii;i;;';'/ýi;lýi;l-ii;t , I'Jili

si,i; i__,t /øf. 11~*_;. 1 t9!;'(1.tttrt,itøti lJi;l-;~;t IØ.1. lt)i-' 1f,\4~f,ttt.;lt;

,iiøtti;11 11ti)i ii't; i;. twti_i;lt'; I øt ii)\; 1 i.tiøtti;1/tØ 1't-' 1f,;l't;.t.tt.;lt.;'l1

."'lii." 1i..,;t1i;"f1.I1.lil t I ;';ltli I ;'1J~;.i.t l.\4i.tøJ' l)ii.f, I t.l\; 1i."'1Ø.,.1. I ~t ii.l\;

rt1. t;"i.ii.tirl i i'Ø_ i. I i.'Ø; iy¡ /'1.'ØØt_y¡_¡.1 t;./ýiØi.i 
f,Ø;lf)iJ. I1.Ø'1 irA; 1..1 I f/,(1.1 1 111.1.

i)\; 1i.i.iøtti;1 I /.ti lt'Ø~ti; ly¡t1.'(9!ti.y¡;. 1i.J'ç¡ IØi.'Ø;t Irtf/;lJ'f,;1. It;_.t'( IØt

't;rtØ-;;1 ;.;l~;.iti;li;9! I I _tiøi.'(;t 1 ØØ;lti;.;1.I-;;l;.t.I't;IrJ-.f,i",.,i__1 Ø1.lt;ØØt'J

1 t i't 1 tiøi t øø 1 iø I _ '11. I ø1.'t ~t 1'_ t'i t ~f,litil'rtØØt"'."rt;I'lti""Il:~1._1 ~ i, /.1-._

,iiøtti;11 tJ'1 rt';_t'i;1

(An attornev may withdraw f~qm ;-epresentinc: a plrty only
ut)on wr;,tten motion for aood cause shown. If another attornlY is
to be substituted as counsel for the 'Carty. tpe motlgn Sl'~il
state: the name, address. tele'Chone number. tlltçocitl: n~rober, it

any. and state Bar of Texas identltlcation number or t1:e sUbst:l-

tute attorney: that the 'Carty a'C'Çroves to, substitn,t:lçn: ~nd that

the witl'grawal is not souaht for delay al1lY. It ~nother attorn,y

is not to be sub~t:l tuted as counsel
\

fen; the l;at~v,. .ttie motion

been nçtltie~ in ~ltinc: of his rigtit
~~rtv ç~ns~nts t~ !~

o

~ ~e w~thdraw~sa=e~ ::~ ~:~~::~: MtitV :::
._-~ w J&ln of an- ada' '_==a_ ~ i a -~éqBb'--~

. 0004
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the attorney has knowledqe at the tiMe of the withdI:aw~i aiid ~a.i

not ,ireagy notifiedthé. bartv. The court may iUl'l9se fUt'tl)$.i_
ç9nditions ul:01" araiitinQ' leavl to wltlidraw. N'otlce or deliyeni

to a oartv snaIl be either made to the party. hi l2er$O~ or t!šli1aq

to the i?al"tv's last known address bv batb çert~:le~ ~nØ rlgyJ.ar

,:.'::::;;.;::;:\:

tlrst ~lass mall. If the attorney tn çb~r9'e wl tJ'~r~wl ln~ Sjthlr

qQ~tisei relnêli:os or L ::come~ sub$tltytld, ~riotbfll". ~:tta:n:'ii~y..i
c~srae !!ust be desÜniated of reç9;:d ti~ti,t'Qtic~ 'i~ii ;111 ottiet"
~art~~s ln aç;çordarice with Ruie~la~i.
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THORNE, GOLDEN" LAPIDUS
AT1RNS AT LAW

NCN TOWER
SUI 84

801 W. FREEWAY
GRA PRARIE. TEXA 7601

November 17, 1989 ~
~.~.lL
\b .

(214) 26+1614
METR 263163

KIM R. THORN
BOARD CERTFIED - PERSAL INJURY TRIAL LAW

TEAS BOARD OF LEGAL SPECIALTION

CARL "RADY" GOLDEN
BOARD CERTIFIED - FAMILY LAW

TEXA. BOARD OF LEGAL SPCIAUZATION

DOUGLA J. LAIDUS

Justice Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

Re: Proposed Amendments to Texas Rules of' Civil Proeedure

Dear Justice Hecht:

I have just had opportunity to review the proposed amendments
as contained in the November edition of the Texas Bar JQl,UJ'1al, and
take this opportunity to accept your invitation. for coment.~

TRCP 10. WITHRAWAL OF COmlSEL.

Regardless of whether a substitution or withdrawal of counsel
is proposed, this Rule always requires jUdicial approval before a
party can change or dismiss his or her, legal counsel.

I would suggest that in instances involving sutitution of
counsel, that a simple _notice be filed bearing the signatures of
the sUbstituting and substi tuted attorneys, as well as that of the
party. A notice procedure (as opposed to a motion). will.' ate
unnecessary paperwork, judicial time, and. uncertàinty . may
otherwise exist on submission of a 1I0tion. as to .whioli attorney
bears responsibility for proper representation. .

Thank you for your time and

Respectfully submitted,

GOLDEN &:. LAIDUS

J. LAIDUS
State ar No. 11942200
HCNB Tower
Sui te 840
801 W. Freeway
Grand prairie, TX 75051
(214) 264-1614 or 263-5163
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CANTEY a. HANGER
ATTOFlNEYS AT LAW

2100 FIR5T REPUBLICSANK TOWER
801 CHERRY STREET

F"OFlT WOFlTH, TEXAS 76102
817/877-280Ò

November l6, 1989
METRO LINE 429-3815

TELEX 75-8631
TEi.ECOPV 817/877-280'

"'"'ORNEY'S DIRECT DIAL
877-2835

PAUL BOUDLOCHE

Justice Nathan L. Hecht
POBox 12248
Austin, TX 78711

Re: Comments to Amendments to
Texas Rules of Civil Procedure

Dear Justice Hecht:

I would like to make one comment wi th regards to the
proposed change to Texas Rules of Ci vi 1 Procedure. No. lOon
withdrawal of counsel.

I would recommend that the following sentence or phraseor similar sentence or phrase be inserted .within the rule
following the statement that II If the motion is granted.... II .

If the motion is granted, the Court I s Order
shall reflect the last known address in the
possession of the withdrawing attorney for
use of all Rule 21a service by remaining
parties, and shall immediate,ly noti fy. ~

As a trial attorney primarily doing defensè Practice,
it is not unusual for a plaintiff attorney to withdraw from the
representation of the Plaintiff one or two years after suit has
been filed when the attorney is no longer ab1e;to locate hisclient or obtain his client i s cooper.ati.on. Since the.plaintiff
attorney probably reI?resente,d theclaiinaflt eVen prior. to thef i ling of the lawsu1 t and since the rules of eth.ics for. bothinsurance adjusters and attorneys .~orbid . d.irect .. .... . wi th
the claimant, my file generally will refl only an . fromthe time of the initial occurrence, w eas~ the ai.ntiff
attorney may have one, two, or even three subsequent addresses
which he has used to communicate with his client. Therefore,
once he has withdrawn from the case, unlessH a provision is placed
in the Court i s Order and the Motion to. Withdraw which.provides me
wi th an address for service of documents, I have absolutely noidea where to send any notices or other correspondence.
Therefore, when an attorney attempts to withdraw from a case, I
routinely ask the Court to have a provision inserted within the
Court i s Order designating the other ~artyl s last known address
and that the. remaining parties can utilize that address for Rule
2-la service of' notices and correspondence.

I appreciate your attention to the comment.

Sincerely yours,
,_.... ., .

-1ü.A:' .K,...¿~~,/~ --.i r. .' \,...- ,...~. Paul Boudloche

RPB: jhp
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TRCP 18b. Grounds For Disqualification and Recusal Of Judges

(1) Disqualification. (No Change.)

(2) Recusal. ¡~Ø~Ø~/ ~~~~~/tøø~~Ø/t~ø~~ø~ýø~/ t~/ptøøøøøt~~~

t~ /W~tø~ /t~øtt / t~p~ttt~~ttt /~t~~t /tø~~øø~~~t /~; /~~ø~ttøøØØ¡

t~ø~~øt~~ /~~t /~øt / ~t~tr.øø /tØI / t~~t~~øø~ rt~ /W~tø'r /t'røt /'rø.t; /ø.

Pøt~ø~~~ /~t~~ /øt /ptøiJ~øtøø /ØØ~øøt~t~~ /t~ø /~ýl~iJøøt /~ø.ttøt /øt /Ø-

pø.tttl / /øt/ /pøt~ø~ø.~/ ¡il.tiøýltøø~Ø/ /øt/ /ø.t~p~tøØ/ /øtj.øøøtt.ø.tt/ /r.ø.øtl¡

øø~øøt~t.~if /t'rø /ptøøØØØt~~1 A iudqe shall recuse himself in any
proceedinq in which:

(:) ::S h::p:rt:::::: 1m :::: ::as::~::~c~:::t:G.....~J.....l.... ........ ~

::n~:::::a~h:n:;:::::in:~ disputed eVidenj.:~t~
(c) he or a lawyer with whom he previously pr; ~i'

has been a material witness concernina. it:
(d) he participated as counsel. adviser or material witness

in the matter in controversv, or expressed. an opinion

concerninq the merits of it, while actinq as an attor-

nev in qovernment service:

(e) he knows that he, individually or as. a fiduciary, Or 

his spouse or minor child residinq in his household,

has a financial interest in thesubiect matter. in

controversy or in a party to the proceeding, or any

other interest that could be substantial Iv affected bv

the outcome of the proceed ing:
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TRCP iab. Grounds For Disqualification and Recusal of Judges

(1) Disqualification. (No change.)

(2) Recusal. l~~~Ø~/~~~~~/tøø~~Ø/t~øø~ø~ýø~/ i~/ptøøøøøi~~~

i~ /W~iø~ /t~øit / iøp~tti~~itt /øi~~t /tø~~ø~~~~t /~Ø /~~ø~tiø~øøJ

i~ø~~øi~~ /~~t /~øt /~iøitøø /tØI /i~~t~-løø~ /i~ /W~iø~ /t'røt /'r~ýø j~

Pøt~ø~~~ /~i~~ /øt /ptøi~øiøø /Øø-løøt~i-l~ /t~ø /~~~iøøt /Ø~ttøt /øt /~

P~ttt 1/ /øt / /pøt~ø-l~~/ /¥-lØW~ØØ~Ø/ /øt/ /øi~p~tø~/ /øýiøø-lti~tt/ /t~øt~

øø~øøt-li-l~ /t~ø jptøøøøøi-l~1 A judae shall. recuse himself in any
proceedina in which:

(a) his impartia 1 i ty miaht reasonabl v

b he has a ersonal bias or

or personal knowledge of disputed evidentiary facts

concerning the proceeding;

(c) he or a lawyer with whom he ?reviouslV p:iacticed law

has been a material witness concernina it;

(d) he participated as counseL. witness
in the matter in controversy, or exoréssed ?in opinion

concernina the merits of it, while acting as an attor-

ney in qovernment service;

(e) he knows that or as a fiduciary, or
his spouse or minor child residina in his household,

has a financial interest in matter in
controversy or in a party to the proceeding. or any

other interest that could be substantiallY affected by

the outcome of the proceed ina;
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(f) he or his spouse. or a person within the third degree

of relationship to either of them, or the spouse of

such a person:

(i) is a party to the proceedinq, or an officer,

director, or trustee of a party:

(ii) is actinq as a lawyer in the proceedinq:

(iii) is known by the judqe.

that could be substantially affectta(f bytheçutc9,e of
the proceedinq:

( i v) is to the "judge i s knowledge :t:ikeIV. to be a

material witness in the proceeding.

(3) A "judge about his personal anÇl

fiduciary financial interests, and make a reasonable effo~t to

inform himself about the personal financial intet'estsof his

spouse and minor children residing in his hOtlsehold.

( 4) In this rule:

stages of litigation:
,..,":'

is'oalculatèdacçording(b)

to the civil law system ;',

(c) "fiduciary" includes as e~ecu-
:'::;:"'::'

tor, administrator, trustee, and. guardian:

(d) "financial interest" means own~rship of a legal or

equitable interest, however small, gr a relationslli~ as

director, adviser, or other active t'articipant in the
affairs of a party. except that:
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(i) ownership in a mutual. or common investment

fund that holds securities is not a "financial inter-

est" in such securities unless the. judqe participates

in the manaqement of the fund:

(ii) an office in an educational, religious,

charitable, fraternal, or civic organization is not a

"financial interest" in securities held ay the orqan-

ization:
(iii) the proprietary interest of a policyholder

in a mutual- insurance company, of a depositor in a

mutual savinqs association, or a similar pro¡?rietary

interest, is
onl v if the outcome of the proceeding could substan-

tiallY affect the value

( i v) ownership securities is a

"financial interest" in
of the SUbstantially affect the value

of the securities:

(v) as a taxpayer or utilit¥rat~-

payer, or any similar interest, is not. a ":financial
interest" unless the outcome Qf. the proceedlpg collld

substantiallY affect the liability of th~ judge or a

person related to him within the third deqree more than

other iudqes.

(5) The parties to a proceedinq may waive any qround for

recusal after it is fully disclosed on the record.
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:19f 7l
6 .If a 'u e does not discover that he is recused under

subparagraphs ,.(8) (8) or l~ll (jld~'J. until after he has devoted

substantial time to the matter, he is. not required to recuse

himself if he or the Qerson relat.ed to. him. divests himself of the

interest that would otherwise require recusal..)

(COMMENT TO 1990 CHAGE: The qrounds. for .a judge's mandatory

recusal have been expanded from those in prior Rule18b(~) . J
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FULBRIGHT & .JAWORSKI
1301 MCKINNEY

HOUSTON. TEXAS 77010 HOUSTON
WASHINGTON. O. C

AUSTIN
SAN ANTONIO

OALLAS
LONOON
ZURICH

FULBRIGHT .JAWORSKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE' 713/6SI-5151
TELEX' 76-2829

TELECOPIER: 713/651-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held ç:giJa,nuary 8,1990,
we considered (i) the various comments made 

a,t thepublio
hearing held on Nove$er 30, 1989 addressing the. proposed
changes in the Texas Rules of Çivil P i),the written
suggestions and comment$ of attorneY$.C) our. ...\ .
subcommittee, and (iii) additional proposalsfo,lt .e,ahanges.
The persons participating in the meeting were .'Sèck~ Pat
Beard, and Elaine Carlson The oonclusions r .at. the
meeting were as follows:. .

3. , Rule ~8~. This proposed
grounds for disqualification andrec'Usal
p~incipal concern about the .propoS.éd. rule\ is
lists the grounds for disqualification,. and'
grounds f?r r~cusal! include overlapping' t'
are constitutional in nature, while' otherSar
Carlson has agreed to do furtherrE(search.to 'de:
reason for the proposed changes to the existing rule. J
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FULBRIGHT & JAWORSKI
1.301 MCKINNEY

HOUSTON. TEXAS 77010 HOUSTON
WASHINGTON. D. C.

AUSTIN
SAN ANTONIO

DALLAS
LONDON
;ZURICH

JLBRIGHT JAWORSKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE' 713/651-5151
TELEX' 76-2B29

TELECOPIER: 713/651-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comment.s made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional' proposals for rule changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

8, New Rule l8 (c) . The suggested change would add a
provision allowing a party to request a new judge to be
assigned to the pending case. The request would require the
presiding judge to determine the timeliness and proper form of
the request. If timely and proper, the request would then be
referred to the chief jUdge of the administrative district.
Each party would be i imi ted to one such request.

The subcommittee does not recommend such a
change.
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February 1, 1990

TO: Supreme Court Advisory Committee: Subcommittee
on Rules 15 to 165

FROM: David J. Beck

The following is a draft of my views with

the recent correspondence forwarded to us.

unable to attend the meeting of the full

the judgment of the other members

respect to the conclusions to be reached.

Proposed Rule 1S(b)

The comment is that in subparagraph 6

to the 2 subparagraphs are wrong. Since there is

( a) ( 6) ( i i i) in the proposed rule, this comment

and the subcommittee recommends that the appropriate

corrections be made.
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January 11, 1990

Justi ce Nathan L. Hecht
Supreme Court of Texas
P.O. Box 12248
Austi n, TX 78711

Dear Justi ce Hecht:

I have received information that the Supreme Court Advisory
Committee on Rules is considerinq a new Rule 18B IIRecusalll. It is
further my understanding that this new Rule would require recusal if the
Judge and an attorney were related within the third (3rd) degree.

This matter as regards disqualification and recusal has been
considered by the Senate in 1987 and 1989 during Regular Sessions. The
opinion of the Senate has consistently b.een that the third degree is too
far reaching to be workable. The Legislature in 1989 did pass a statute
requiring disqualification if the Judge and attorney i¡iere related within
the Fi rst degree.

I would request that the Supreme Court Advisory Committee on Rules
seriously reconsider their decision to extend the IIRecusalll Rule to the
third degree. This rule might work in the Urban areas, but it would be
a di sastet' in the Rural areas of Texas. Ouri ng the Senate Juri sprudence
Committee hearinas, and the Senate State li,ffairs Committee hearings,
there was no testimony that the current rules 

are a problem. One member

of the Legislature has consistently pushed the first degree
disqualification t'ule because of a prOplem he sees in one 

county in his
district. No other member of the Legislature has seen a problem.

I would hope that the Advisory Committee on Rules could develop a
workabl e rule that di d not create a probl em in rural Texas.

I appreciate your concerns in this regard.
i

Very truly- yours/;

./,-; ~ 1/UL0~':--
Bob Gl asgow

RJG/bg
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MEORAUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, 1989

Re: Proposed Amendments to Texas Court Rules

I apologize for not be.ingablßto sii15mltmycomments prior to
November 30, but hope that these arrive in time 

for consideration.

(5) TRCP18(b): I have always thought that recusal was to
assist judges in avoiding a violation of Canon 9. The amendment
does not seem to cover all such situations. I believe that the
recusal rule should also include a voluntary recusal provision to
cover situations where a party could request a voluntary recusal
where the judge gives notice of facts which the Judge believes
might make the party desire a recusal. The example that comes most
readily to mind is where a close relative of the Judge is a member
of the law firm representing one of the parties, but not acting as
lawyer in the proceeding. . . . ..

In subparagraph (6) I believe the references to the two
subparagraphs are wrong. I do not see any (a)( 5) or (a) ( 6 ) (iii )
in this rule.
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I/J. t7 'oß~WOffICES 1 % JiJ

4na c.min::::~~ ~:::~:íø: :X'S~23H~ ~
512-656-3711

RAY TAYlOR
Certified Spialisl - Criminal Trial AdvOCKy
IoIional Øoord of Trial AdvOCKy

FAX 512-SQO-1 ~AA PHILLIP R. SPICER. J
Cenified Reseniial Real Esi.te UW Spi,

Te... bed 01 Lep Sp4aliUl

Cenified Civil Trial Spali"
TeusBod 01 Lepl Spaliution

September 1,1989

X Q- ~fi~=~~
Cenified Criminal bw SpialÏlt
Te... iird 01 l.al Spialization

Cenilied SpiaU" . Civil Trial AdvocKy
IolioalBod of Trial Adoc

Mr. Luther H . Soules , III
175 E. Houston street, 10th Fl.
San Antonio, Texas 78205-2230

Dear Luke:

Attached herewith please find a xeroxedoçpyofan..article
that appeared in the Texas BarJournalreqardinqreçp,s¡al of judges.

Also attached please find two Possiblepr9Posedi:iechånge:i
to considerably alter the very aWkwardsituationwecur:iently have~
Please not there are two different alternatives.

I have also attached copies. of ......tp.~W~~ç~n$c~p.laW'. ........ it has
worked very. well there and avoids aWkwartihE!ai.ings_'lp.eçry that
it r'disrupts" proceedinqs simply hasn't 

Worked Qutth.at way.

I i d like to appear before the oommittèêtosi;v.aiayviews t if
t may.

Please present this to ,the Rule Change Committee and see ifwe can't get a decent .l:le.

RT/njp
Enclosures

$i~Ç~t~i(

Rttiø~~

cc: Dick Clarkson
Attorney at Law
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jUdge. For purposes of this .S'Uséction parties united in inter-
est and pleading together shall l:e. considered \as.. l.single party,
but the consent of all 

such parti.es..is...not:neededfor the filing
by one of such party of a written request.

(e) If on appeal an appellate. court enters~nA:rder s.uch that
further proceedings in ..tbe tr.ial...courtarene~f!s~~ry, any party
Dlay file a new 

request for. . SUbst.itut.ion~.ithth~ clerk of. 

thecourt, regardless lta.ether... a.. 

request ...a.aclbeen...t'.ile~prior to anyappeal. Any new .rfiqU!is.ts ... fo;- ..... sal¡sti tlltionsha~~~!ifileci with
the clerk Of the .courts. witb~ii .20 ciays.ofthe/~i~~k' s notifica-
tion that the file has been returnfidbytheappellate court, and
recei ved by the clerk.
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PROPOSED CHANGE TO RULE 18,

The Texas Rules of Civil Procedure
adding the following: .

by

RULE 18c.
. . .Substi.tuti.on of Judge.



ATTORNe:yS AT L.AW
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~(rCKII.GARI.IN

-PO\YELL POPP & IKARD

707 WEST TENT'" STREET -
M, FRANK "OWE!.i.
.JAMES ..0....
Wli.i.lAM IKARO

G. WAi.TEi: MCCOOl.
..ATRICrA I.. SESSA

AUSTIN, TEXAS 78701
TEi.E....ON E SI2 473-2esesl

FACSIMll.e: SI2 479-es013
Î :-_....___ ~..

September 15, 1989 ;211 ;'~79

The Honorable Thomas R. Phillips
Chief Justice, Supreme Court. of Texas
P.o. Box 12248
Austin, Texas

RE: Proposed amendments, Texas Rules

Dear Mr. Chief Justice:

Several people have spoken to me about the propøsed rules.
Accordingly, I am taking this opportunity to furnish the cour with
my . unsolicited advice. Perhapst:his will"elevat.e me to your
"advisory". committee,. for as our mutualfri' Tom stovall, once
said, "I am one of the Governor 's advis'ors .tol1f 'Stovall,if I want your advice, I'll aSk;for,;it'. '('"Itf nt, what
follows are my comments on various 'proposalsi~: ..... ,

1. TRCP 18 ~ Theproposed:rle 'øont~~es'i'~~~'.
recusal. Items (2) (c),(d),,(é) artdf'disqualification.. They shöuldnot.
grounds... for. . recusal. ..X' Çic:tlify't:
stating that a judge's spoUse or re
degree acting as lawyer in ..
disqualification. It: ptope .
recusal. .. '..

on with
n,ds for
ad as
. k .):y
third

Qund for
bas.is fot'

'. ',",'
~;::', : : :.';.' ,,':~:'

If the proposed rtle reiialn.~ ,. (5) "
is guaranteed to. caqse. fordisqualifi.cation .are listed shouldyou continue to. say" (tlhe y waive
any grounq.. for recusal a.f. d on t:he
record," you are goin9' òve. '. e sJ~ i' aw. . Fry v.
Tucker, 146 Tex. '18, 20,202 .W.2d 218, 

47) and a hostof other ~cases hold that ,if a .judge is ied. under the
constitution, he is absolutely without. ;Lop., and any
judgment rendered by him ,is void, and is sUQject to collateral
attack. Buckholts Iride~endentSch09l Q~sti:ic1; v. Glaser, 632
s.W.2d 146 (Tex. 1982), for example, allows. for..the raising
of the point on a motion tOr rehearing on appeal. While it
is a true. statement that parties __ may ~~lve a ground for

recusal after it is disclosed on the record parties cannot
waive a ground for recusal if it also happen~ to be a ground
for constitutional disqualification. As the proposed rule
mixes _ c:ons.ti tutional grounds into the recusal part of the
ru~e, it is erroneous to say that those grounds' might bewaived. 00058



-rft 14 f)vC¡
Justice Nathan L. Hecht
P. o. Box 12248
Austin, Ti 78711

As a practical matter i thete is one more question we would
like to ask. Rule lSb of the Rules of Civil Ptocedure is,
substantiveiy, the same rule an appellate judge must . use. in
determining questions of recusal. However, there appears to be a
misprint in paragraph (6). That paragraph tefers. to subparacaraphs
l!(a)(S) or (a)(6)(iii)." These two subparagraphs do not exist in
RUle ISb as printed in the November TE!uc~Sl Baryouçn.al.Please
have someone insert the correct subparagraph numbers.

Thank' you for giving us the opportunity.. to comment, on the
proposed Rules changes.
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2. The underlined subsections do no exist in the prop0sedrulesas wri tten.

TRCP lSb. Grounds For Disqualification and Recusal of Judges
(1) Disqualification. (No change.)
(2) RecsaL. J4di.~.i ihall ¡e,i;ie th.iHlJd.u in l~hô"eilitllS

ill .. kick their impartiality milnt rtascl'ably b-a e¡t1eJticlll!il,
¡..di;¿inl; bt1t hot Iim;ttd tc, i..itanc£J in ..l'¡ch tl.~)' l.a.l! a
pCf3cnal bia. ôl l'rejt1ili" tClIttminl the it1bj((t iiiattl!r cl a
part)'. 01 I'.c/Jonal k..ôhle:dl~ of di31't1ltd t.id~ntiary fact, '0..

((¡ninl; tke: I'lc.coC.:.:illl. lA judge shall recu himslf in any pro-
ceeding in which: .

(a) his impartiaUty might reasonably be qUeistioned~

(b) he hat a penal biat or prejudice conceming a party,
or personal knowledge of disputed evidentia facts concemiithe proceeding; .

(c) he or a lawyer with whom he previously practiced laW
hat been a material witness concening it~

(d) he parcipated as couns, adviser or material witn..

in the matter in controveny, or expressed all opinion conce~
ini the mets of it, whie actig as an attorney iri iovernment ,

seice~
(e) he knows that he, individualy or as a fiduci, or hi

spouse or mior child residing in his household, has a ñncial
interest in the subject matter in controVers or in a party t(),he
proceeg, or any other interest that could be. substaijy
affected by the outcome of the proceeding~

(f) he or hi spouse, or a persn within the third degree of
relationship to either of them, or the spouse of such a pernx:

(i) is a party to the proceding, or an officer, diector,or trtee of a pary; ..
(ii) is actng as a lawyer in the proèeing;
(tii) is know by th. judge to have an interet that could

be substantiy affected by the outcome of the proceeding;

(iv) is to the judge's knowledge likely to be a materi
witnes in the proceeding.

(3) A judge should inform himself about his personal and
fiduci financi interests, and make a r.."onable effort to

iroonn hims about the persna fianci interets of hi spous
and minor children residig in his housold.

(4) In this rule:

(a) -proceeng" includes pretrial, tri, or other litages of
litigation~

(b) the degree of relationship is caculated according to the
civil law system~ .

(c) -fiduciar includes such relationships as executor, ad-

miiutrator, trustee, and guardian;

. Cd) -fici ¡nt~ owne o( a leg Of equitable
mterest, however smal, 0 la as dUetor advisr
or other a~tive participant in the affai of a par, ~Pt that;

(d ownership in a mutu or commo.. investment hud
that holds serities is not a "tltWcilintetest" in such seties
unss the judge participates in the management of th. nind'

. (ül im oftlçe.in antiona. religious, chritabl;,
frater, . efr civiC: not a -finaci interest" in
seàutill.hèld .by the organition;

(il). thè propmifary intet of à. policyholder in a
mulgal iniinçìl (depösitor;iiì å mutual savings
ascition.. U: intete¡. is a "tlanci io-
teres .. ôhhe procetingcould s st;

Sincerely,

ttM~
Carol Baker
1224 Randy Or! ve
Irving, TX 75060
SB iOl565580
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~~~
lea motion

sand) MotionsTRCP 21. and Servin

application to the court for

in the form of motion, plea or other form of

request, unless presented during a hearing or trial, shall be

with the clerk of the court) in writing, snaIl state

therefor, shall set f rth the relief or order sought,

co

be tt¡Ø~/~~~ noted on the
An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or trial, shall

(After one

be served upon (all other)
than three days bef~

otherwise provided b

(If there

different attornevs, \

or mailed to each ati

(The partv

compliance with

pleadinq, plea,

payment for copvinq

(COMMENT TO 1990 CHANGE: To require filinq and service of all

pleadinqs and motions on all parties and to consolidate notice

and service Rules 21. 72 and 73, into a single rule.)
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and Servin s and) Motions

lea motion application to the court for
in the form of motion, plea or other form of

unless presented during a hearing or trial, shall be
with the clerk of the court) in writing, snaIl state

relief or order sought ,
co arties ) and shall

be tt¡Ø~/~~~ noted on the docket.

~~-\ ~
.rM~

TRCP 21.

an

An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or , shaii

be served upon raIl other) r.'ØØ/~~ýrØtf,øtýJ~tr.'/ rnarties), not less

than three days before the time specified for the unless
otherwise provided by these rules or shortened

(If there is more than one other party renresented by

different attornevs, one copy of such pleadinq shall be delivered

or mailed to each attorneV-in-charae.)

(The party or attorney of record. shall certify to the court

compliance with this rule in writinq over signature on the filed

pleading, plea, motion or apPlicatibn.)

(After one coPY is served on a party that partv may obtain

.another COpy of the same pleading upon reasonable
payment for copyina and deli verinq. )

(COMMENT TO 1990 CHANGE: To require filinq and service of all

pleadinqs and motions on all parties and to consolidate notice

and service Rules 21. 72 and 73, into a sinqle rule.)
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February 1, 1990

TO: Supreme Court Advisory Committee: Subcommittee
on RuleslS to 165

FROM: David J, Beck

The following is a draft of my views with respect ~o

the recent correspondence forwarded to us, Since -.I will 

be
unable to attend the meeting of the full Committee, I defer to

the judgment of the other members of our subcommittee with

respect to the conclusions to be reached.

Proposed Rule 21

One concern expressed is that under the proposed rule

copies of instruments must be served on all attorneys in a

lawsuit. The rule presently provides for service only on "the

adverse party." The precise concern is that in suits involving

multiple parties, it could become very expensive to "s.erve" all

parties by return receipt mail or other accepted

service. The suggestion is that "delivery" of

pleadings and other instruments should be requirl:d in all
cases, but that only certain pleadings and instruments need be

formerly "served" on attorneys who are "interested" in .the

filed pleading or instrument.

The problem with the suggestion is that it requires a

determination by the serving party of whom is, "interest.ed". and

therefore whò may wish to respond to the document being filed,

and whom is not. If that determination is incorrect, the

inevitable result will be that some "interested" attorneys will

not have timely receipt of a filing to which they may wish to

respond. The subcommittee believes that on multi-party

litigation, the trial court can address the problem by resort
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to Rule 21a '( court may al low service "in such other manner as

the court in its discretion may direct") or to Rule 166

(pre-trial procedure rule).

Another concern expressed is that the .f.irst full

paragraph does not include the possibility

represented by

parties. "
Another

prepared for heáring.

"reasonable notice"

precise proposal is that a specific time

a certain numer of days greater than 3.
The subcommittee does not

response to these comments.



MEORADUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, 1989

Re: Proposed Amendments to Texas Court Rules

I apologize for not peing able tosubrti t my comments 

prior toNovember 30, but hope that these arrive in time for consideration.

(6) TRCP21: Thefirst.fnll paragraph of.the amendment does
not include the possibility of a prose party-among parties
represented by different attorneYS. . ..'lheiaistiparagratihi of.. this
rule does not say to whom the reasonable payment. for copying and
delivering is to be tendered.

It seems to me that the scope 0.£ Rule 21 
maybe a ccidênta llylimited sinc.e the court .hasattemPtedtQ.iÎ¥s't certain t~in.9'tiwhich

must be filed and served. I would argue. that 
during the pendency

of any litigation, anywrittenc9JnnriÎ¥ca tÎ¥9;\by-oneii!r''tYi'tothe
court about anything to do with the case should 

be served on all
other parties. The wayi:le2 1 .isiw;rÎ¥tt~nop.lricommun.,icat,ions
seeking a court order are required to be served. Indeed ,as
written, altliough it,is hard .to,imaga,Çlnia.'tt8Jtneyroii,posinga
motion might not have to file or serve any brief.. ,inopposition, but
could merely send the brief .direCtlYi tOtheij'ia.9~........ .~$.Î¥niiI. ..ain
sure that this is not what the court intended, ....but 

the literal
wording of the. rule "(ould allowcerta,i.iicoJnlln#.9l3t.ions øtthe courtwithout requiring them to be served on all otherpartiês..
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THE SUPREME COURT OF TEXAS

Justice Nathan L. Hecht Court Rules Liaison

MEMORANDUM

TO: Luther H. Soules, Chairman
Supreme Court Rules Advisory Committee

January 15, 1990

RE: Rule 21, Texas Rules of Civil Procedure
Filng and Serving Pleadings and Motions (1 page)

Some members of the Court have questioned
in Rule 21, Texas Rules of Civil Procedure, really affords
matter to be prepared for hearing. I have not heard t
this time period in other contexts in the rules. (such . .
18a(b), 77(a) , 208.3, 599, 608, 614, 614a, 664, 664a,
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LEWIS, PETTITT & HINOJOSA

ATTORNEYS AT LAW

710 LAUREL

McALLE.N, TEXAS 78502-2285
PHONE: (512) 687-8203

J',-lb- qO4,aV7)

JOHN E. LEWIS
B. BUCK PETTITT
JOHN B. SKAGGS
ROBIN W. WELCH
ROSEG. REYNA
F. G. HINOjOSA.jR.

TEL.FCOP1F.R: (512) 630-6570
MAli.: 1'.0. DRAWER 2285

January 12, mo 4
¡)JIf (_4(L5~~

~
Justice NathanL. Hecht
P. O. Box 12248
Austin, Texas 78711

Re: Proposed revisions to
Texas Rules of Civil
Procedure, Rul e 21

Dear Judge Hecht:

I have reviewed the proposed changes Ótule 2
discussed these chang.es with various memb rs of the
Hidalgo County Bar Associations. In an e rt to some
insight into the reasoning behind the proposed changes,! have
also contacted committee-person Doak Bishop.

I am concerned about thè~consequencesof the proposed
changes, in effect mandating the formal service of most "court
papers". The effect of the rule promisestö be timE! consuming
and extremely expensive.

It has been the practice of~ttorneys in this area to
interpret the current rule to reqUire formal service of
pleadings, motions and discovery only in certain situations.
Most good trial practitioners in this area further aCknowledge
that the rules require "delivery" (as opposed to "service") of
copies to all attorneys or parties.

I practice in a rural area, and accordingly, the least
expensive and time consuming method of "service" defined under
the rules is generally delivery by certified mail, return receipt
requested. I have been advised by the secretarial staff in my
office that the preparation of a return receipt letter requires
three to five additional minutes and can cost as much as three
dollars to mail.
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In a recent case, involving multiple parties, I found myself
sending a document to eighteen separate attorneys. If it had
been necessary to send that document by return receipt mail, it
would have required at least forty five additional minutes to
address all the envelopes, and would have required more than
fifty dollars in additional expense to the client.

In the scenario just described, there was only one other
attorney in the lawsuit who could possibly have had any interest
in the document I was sending, yet the new rules would +equire
that I would have to "serve" that document on eve:ione in the
lawsui t.

In contrast, other approved methods of service are generally
even more expensive and time consuming. Personal delivery often
requires the use of a compensated messenger, or requires that an
attorney or some member of the office staff forego other duties
in order to make the requisite delivery. In a rural area this
can also require that the messenger drive to another county.

Under the new rule, receipted courier delivery would be
extremely expensive, and is equally time consuming to initiate
(i. e. address the envelopes). I have found deli ve:i by tele-
copier to be generally unsatisfactory, and the "fax confirmation
slip" will contain inaccurate information approximately half the
time. There is also the expense of purchasing and maintaining a
fax machine and supplies.

I understand the committee restructured the rule to ensure
that all attorneys would receive delivery of copies of papers
generated in the lawsuit. It seems to me that the simple
solution is to require conspicuously in the rule that "delivery"
of copies is required in all cases: however, only certain
documents need to be formally "served".

I have drafted a proposed revision to the rule which is
attached to this letter. The rule would require formal
"service" of all notices (which would include settings and
deposition notices). The rule would also require "service" on
any party "who would be required t.o respond to" the document in
question. All other documents wou!ld have to be "delivered" as
opposed to "served". This would enable the bulk of law office
maiiings to be sent by first class mail, or at the sender i s
option, delivered in a more formal manner.

other special documents could be handled on an individual
basis under the rules, much like the current rules for various
kinds of discovery.

Among the attorneys I have 'consulted, a requirement of
delivery by first class mail would be an acceptable means of
service or delivery in most cases. First class mail is cheaper,
and in most cases seems to be two or three days faster than
certified mail.
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I hope these comments have been helpful.

JS/gc
cc:
Mr. Luther Soules
Soles & Wallace
10th Fl ,175 E. Houston st.
San Antonio, Texas 78205

Mr. Doak Bishop
2800 Momentum Place
1717 Main Street
Dallas, Texas 75201

Very truly yours,

L..E.W....I.1.........' ...p ......E....T.....T......I T......T_.,..........~.....H ......iN.......O.... JOSA

/.... 'dd ... . ... (.. .... ..... ..... ..

"'_ ()rA~)c:i~ UÇ;"\Ç;)

John Skaggs
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TRCP 21. (Filing and Serving Pleadings and) Motions

Al' (pleading, plea, motion, or) application to the court for
an order, whether in the form of a motion, plea or other form of
request, unless presented during a hearing or trial, . shall . be.
made (filed with the clerk of the court) in writing, shall state
the grounds therefor, shall set forth the relief or order sought,
and shall be £-i:J:-a:ft noted on the docket. (A true copy of such
document shall be served on any party who would be required to
respond to such document; and shall be delivered to all other
parties. Any notice shall be served on all parties.

An application to the court
hearing thereon, not presented
be served upon (or delivered to
the last preceding
three days before
otherwise provided

(If there is
different attorneys,
or mailed to each

(The party or
compliance with
pleading, plea,

(After one copy is
another copy of the s
payment for copying and'
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WHITE, HUSEMAN, PLEtCHER & POWERS

AITORNEYS AT LAW

. , YANCEY WHITE
V AN HUSEMAN

ANTHONY E. PLETCHER
6RYAN POWERS
JOHN O. MILLER lß

MARGERY HUSTON
MARK DEKOCH
PAUL DODSON

iioo THE 6( BUR.DING

CORPUSCHIU. TEXAS 78473
(S 12) 883-3S63 MAILING ADDRS:

P.O. BOX 2707
.qiRPS qllUTl. TEXS 7843-2'

November 22, 1989 ~ FAX (SI2) 883-Ol0

Justice NathanL. Hecht
P.O. Box 12248
Austin Texa 78711

RE: Proposed Amendments to Texas Court Rules

Dear Justice Hecht:

On behalf of all the attorneys at White, Huseman, Pletcher & Powers, I wish to register
our comments on the proposed changes inTRCP 21 and TRCP 21a. It is our
understanding that, pursuant to the proposed changes in tñ:ese roles, . pleadings,
motions, pleas or applications to the court for an order must be served.. n al parties
by hand delivery, registered mail, certified mail or facsimle trann1ssion. We believe
that a provision for servce by. first class mai should .be added. Most sucli i intniments
are now served by maiL. To limit service by mail ta certitd mai and regi~tereø malwould be unduly burdensome and expensive to all parties concerned especially in multi-
par lawsuits. Further, it is our .opinon that fist class mail is far more dependable than
facsimile tranmision.

Thank you for your consideration of thiS matter.

BP:rd
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1E.'llii. 'lilattHtt, 111
I.G.i ASISTANT . EOUCATOii

5570 WINnEE ORl
BE.UMONT, TEXS 7770'
6-+3-e49 (409)833-0894
November 20, 1989

Justice Nathan L. Hecht

Texas Rules of Court Conference

Dear Justice Hecht:

would like



ATTORNEYS AT LAW

DAVIS (1 McFALL
A PROFESSIONAL CORPORATION

2500 TWO HOUSTON CENTER

909 FANN.IN STREET

HOUSTON. TEXAS 77010-1003

TELEPHONE (71:3) 951-1000 TELECOPIER (71:3) 951-1199

JOANN STOREY
DIRECT LINE (71:3) 951-0:32 November 14, 1989

Justice Nathan L. Hecht
P. o. Box 12248
Austin, Texas 78711

Re: Proposed Amendments to the Texas Rules of
Civil Procedure, 52 Tex. Bar J. 1147, et. seq.,
(November, 1989)

Oear Justice Hecht:

I believe that there is a conflict betweEln l:hc3 .J?rovi.si.ons of
Texas Rule of Civil Pr.ocedure 21 and theproJ?osed amendment to
Texas Rule of Civil Procedure 166b( 4) . Pursuant to Rule 

21, a

hearing may be held with three days notice.. As I understand the
amendment to Rule 16 6b ( 4 ) , the affi'da:vit.sin support of. an
eXèIption or imunity from. discovery must... beservedatieast seven
days before the hearing.. Therefore,. if a .heal;;la.giis .scheçiuied .~d
three days no.tice is given pursuant to Rule 21, the party pleading
an exemption or imunity will 

not be able to comply with Rule
166b( 4) by serving any affidavits at least seven days before the
hearing.

I would suggest that the rule require that the affidavits be
served at the hearing. This woulcf eliminate the 

conflict .. between

the two rules and is consistent w;lth thep~acticalit.ies of 
civiltrial practice. .

Thank you for the opportunity to coment on the proposed
changes before they are made.

ly yours,

JAS : cb
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TRCP 2 1a. ~øti~ø rMethods of Service 1

Every notice required by these rules, (and everv oleadina,

plea, motion, or other form of request recnired to be served

under Rule 21,) other than the citation to be served upon the

filing of a cause of action and except as otherwise expressly

provided in these rules, may be served by delivering a copy

(thereof 1 øt lt~ø/~øtitøiøt IØt lt~Ø/~Ø~~~Ø~tltØ/~ØIØØftØ~IIlØlt~Ø
uly
or

by (agent orbv courier receit)ted delivery .or bv certified or)
la.stknoW~.c1ddress , .1. Ior. by. ..

number,) or it may be given in such other manner as the court in
-l

its discretion may direct. Service byinail sha.llbe camplete

enclosed ~y

in a post office or ~PO$~to:;:::~ -0

to do some act Øf

period after the

and the notice or

the care and

Whenever a part1

tl~ø IØØ~Ø IptØ~

service of a m~

paper is serveq,

trans f er), thre~

eleohonic . document 

prescribed period.
i

7-t rNotice 1 may suit, øt i~iø ls

attorney of reco: 'f or constable, or
by any other perl party or attorney
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TRCP 2 1a. ilØf.1-rtØ (Methods of Service J

Every notice required by these 
rules , (and everv pleading,

plea. motion, or other form of request required to be 
served 

under Rule 21,) other than the citation to be 
served upon the

filing of a cause of action and except as otherwise expressly

provided in these rules, may be served by deliveringa. copy

(thereof 1 Ø1 If.ViØ lýiØf.1-rtØ 1 øt I Ø1 If.ViØ 1 ~ørt1/:;.øýif. If.Ø !'(ø I ØØttØ~/IØ-Ø If.ViØ
uly
or

bv certified or)

~ast ~knowp address, (or. bv

number,) or it may be given in such other manner as. the court in

its discretion may direct. servi~maIi sha.ll.be ç.çmpleteenclosed y
off ice or

the

the care and custody of

Whenever a party has the right or

f.Ø-rø IØØJ/Ø !ptørtøø~1-ýiwø within a prtascripéa

service of a notice or other paper uponh,iin and 
the notice or

paper is served upon him by mail (or by telephonic document 

transfer), three days shall be added to the prescribed periOd.

¡f. (Noticel may be served by a party to the suit, øt IVi1-Ø (anl
attorney of record, øt l'(ý 1f.~Ø/ptØpØt Lä sheriff or constable, or

by any other person competent to testify. (The .partv or .attorneY
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of record shall certify to the court compliance 
with this rule in

writina over sianature and on the filed instrument.) A wtttiø~

~iøtø~ø~t certificate by 1£ party or) an attorney of record, or

the return of an off icer , or the aff idavi t of any person showing

service of a notice shall be prima facie evidence of the fact of

service. Nothing herein shall preclude any party from offering

proof that the notice or r1rprfýJ~ø~t r instrument 1 was not 
received,

or, if service was by mai i, that it was not received within three

days from the date of deposit in .a post office or official

deposi tory under the care and custody of the united states Postal

Service, and upon so finding, the court may extend. 
the time for

taking the action required of such party.... or Cjrant sUCh 
other

relief as it deems";ust. Theprovisiohs.påreof ireiatingto the

method of service of. notice are cumulative of all 
other. methods

of service prescribed by these rules. Y¡JfØ~ltJAØ'#ø.ltyiXØø.lptrpýtrf;.

trpt 1 ~rpttrfø lrpt If. øtýl!4Ø IfJ'/ Itø1Jl-tliøtørfi~ø.tJII f.YirfJfly.rpttrf'ØIØ'tlf.;.týtrf;.,(:.:~ ' ":, "",'." ",' :""":':';'; \.::... ,,' .:: ,:::::~¡, :;,,::..:d:/ ";,:::

~ø.'/ 1 øif.rp/~øIJfør1/~'/ 1 rfØttt1tØr1/~Øt~1

(COMMENT TO 1990 CHANGE: Deliverv means and technoloaies have

sianificantly chanaed since 1941 and. this amendment brinas

approved service practices more current.)
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FULBRIGHT & JAWORSKI
1301 MCKINNEY

HOUSTON. TEXAS 77010 HOUSTON
WASHINGTON.O.C.

AUSTIN
SAN ANTONIO

OA 1..AS
i.ONOON
ZURICH

FULliRIGHT ..AWORSKI &
REAVIS MCGRATH

NE:W YORK
i.OS ANGE:i.E:S

T£i.E:PHONE: 713/651-5151
Te:i.EX' 76-2829

TEi.£COPIER: 713/651-5248

January 11, 1990

TO:

FROM: Subcomml ttee on Rules 15 to 165



--

Subsequent to our. meeting i I received the

comments of the State Bar i s Administration of Justice committee
with respect to Rule 21a. That committee made the following
suggested addition to the proposed amendment to discourage
service after 5: 00 P.M.:

II service by telephonic document transfer
after 5:00P.M.. local time of the recipient"'
shall be deemed served on the foiiowing day. II

,

The s~

Adinistratipn P£ J
the proposed amndm

Ll of the
:hange in

()~~

ooat~,,



Subsequent to our' meeting, Ir~c:eiV'edtli~
c:omments of the State Bar i s Administration of Justic:e committee
with respect to Rule 21a. That committee made the following
suggested addition to the proposed amendment to disc:ourage
servic:e after 5: 00 P. M.:

II service by telephonic: doc:umen.t. transf~r
after 5 :.00 P .M.loc:ai..tiia~/Ç1ftbl:rlFipiett'b'"
shall be deemed served on 

the follow.ingday.."

The subcoroittee supports theprOpo$aloî.the
Administration of Justice but recoroendsno other chang.e inthe proposed amendment. ---

()~~
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February 1, 1990

TO: Supreme Court Advisory Committee: Subcommittee
on Rules 15 to 165

FROM: David J. Beck

'!e following is a draft of my views with respect 

'to
the recent correspondence forwarded to us. Since.¡ will be

unable to attend the meeting of the full Committee, I defer to

the jUdgment of the other members of. our subcommittee with.

respect to the conclusions to be reached.

Proposed Rule 21a

The comment addresses the

exception to the method of

comment says that tb.eproposed

serve ! partvas oppqsed t()thè

phr ases are Used diSjuncti'iely.

indicates that you can no longer

because the mailing is limited
to "the partv's last known address." AlthbÛgh it a.ppeà.rsthat

it was intended that the quoted language should modify-only the

phrase "registered mail", the insertion of8.)comiabetween the

two phrases makes it unclear.

The sub c ommi ttee recommends that the comma be removed .

00077



¡JJ l-
MEMORANDUM

TO: Sub-Committee on Rules 166-216

FROM: Steve McConnico

IN RE: Report to Supreme Court Advisory Committee on February
9 and 10.

DATE: January 30, 1990

On Friday January 26, the subcommittee discussed the
proposals for Rules 166-216. Bill Dorsaneo and Gilbert. Adams at-
tended the meeting in Dallas. Steve McConnico participated by
te~ephone. Prior to the meeting, Anthony Sadberry provided
written comments. Due to the small numer of participants in
this discussion, I encourage each of you to send comments you may
have prior to the February 9 and 10 meeting. We plan to make the.
'following recommendations concerning Rules 166-216 to the Supreme
Court Advisory Committee. Our suggested. addi tions .are under-
lined twice, our suggested deletions are stricken through with a
hyphen. The Rules cited are the proposals which appeared in the
November, 1989, Texas Bar Journal. .

Proposals Made but Not Recommended. All written communica-
tions concerning the Rules were read and considered by the sub-
commi ttee. One comment was made by three different attorneys.
It concerns the conflict between TRCP 21 and proposed TRGP
166 (b) (4) . Rule 21 .allows a hearing to be held with three days
notice. Proposed Rule 166(b) (4) would require that affidavits in
support of exemption or immunity from discovery must be served on
the opposing party at least seven days before hearing. . If a
hearing is scheduled with only three days notice, the party . .
pleading an exemption or immunity may not be able to comply with
Rule 166 (b) (4) by serving any affidavits at l~ast seven days
before the hearing. This problem is more likely to arise when
the discovering party sets the obj ecting party's obj ectionfor
hearing. The subcommittee could not think of a cure for this
conflict which would not cause problems which are worse than the
existing problem.

Future.

The wording of TRCP 166 (b) (4) is clumsy and may cause confu-
sion. It needs to be redrafted. Steve McConnico will attempt to
redraft this section and present a proposal for re-wording
section 4.

We should consider going to the Federal Rules' numbering
scheme for the discovery rules. We have done this with the
Appellate Rules.
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FULBRIGHT & ..AWORS KI
1301 McKINNEY

HOUSTON, Ti:XAS 77010

./ /) ¡ ('( :. ,, ¿. - - ~ 'J

~:/'p HOUSTON
WASHINGTON. p. C.

AUSTIN
SAN ANTONIO

DALLAS
LOS ANGELES

LONDON
ZURICH

FULIiRIGHT JAWORSKI &
REAVIS MCGRATH

NEW VORK

TELEPHONE: 713/EiSI-SISI
TELEX: 76-ZaZ9

TELECOPIER: 713/EiSI-SZ46

January 30, 1990

Re: Proposed Changes-~-------------------

TO: SUPREME COURT ADVISORY COMMI'lTEE: SUBCOMMI'l'lEE
ON RULES 15 TO 165

Attached is a copy of an article which appeared in The
National Law Journal entitled, "Despite Some Doubts, Fax Filing
Gains" . I thought you might find this article interesting in
view of the proposed amendment to Tex. R. Civ. P. 21a.

DJB/st

.Enclosures

cc : Luther H. Soules, I I I, Esq.
0596B
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SUPRE COURT ADVISORY COMMITTEE

Mr . Gilbert T . Adams, Jr.
Law Offices of Gilbert T. Adams
1855 Calder Avenue
Beaumont, Texas 77701

Mr. Pat Beard
Beard & Kul tgen
P. O. Box 2l1l7
Waco, Texas 76702-1117

Ms. Elaine A. G. Carlson
South Texas college of Law
1303 San Jacinto, Suite 224
Houston, Texas 77002

Mr. Broadus A. Spivey
Spivey & Grigg
P. O. Box 2011
Austin, Texas 78768

Honorable Linda B. Thomas
Judge, 256th District Court
Old Red Courthouse, 2nd Floor
Dallas, Texas 75202

Mr. Kenneth D. Ful ler
Koons, Rasor, .Fuller & McCurley
2311 Cedar Springs Road, Suite 300
Dallas, Texas 75201

0597B
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Memorandum and the additional

part of the memor andum. Final
Draft. Please disregard other
dr afts .

FUBRIGHT & JAWORSKI
1301 McKinney Street

Houston, Texas

MEMORANDUM

TO: Mr. David J. Beck
DATE: July 10, 1989

FROM: Tamy Tran

RE: Texas Rules of Ci vi 1 Procedure
-----------------_.._---------..'.;~~;;..;-';¡,":';

I have reviewed the Texas Rules of Civil Procedure. A
nlJer of these rules expresslY require thè ole.t'k or the moving
party to serve notice Ot)i. the opposin9', . .party and/or all
parties. However, the remaining rules .. . 

'expressly require
notice. If these rule.' art. read in conj n with Rules 21
and 21a, it appears .that anYtime, . 

when a par.ty files a motion
and sets a hea.ring, it h serve. notice øf the same on the
opposing party or his c .. r oth~r parties.,

::,;i¡:':,'::::':::::;'::::::\::;:;¡::::Y ::.:::¡:;:::::) ,',"','
',: _.._-.-', ._'_ ',_'_,,' :,:\:' :::,:\:::'::::',',::::, H::::,,:. ::~:,:,~:::,,:::, ::::,:::':::.,,:,':::;::,::::::,::,::.:::);,:::

The. following r.u of thëTe~..;; Rules of. Civil
Procedure require notice:

GENRA RULES

Rule 8

cause. If
such mot ion,

Rule 10
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Rule 12

(b) Upon notice of substitution (~,
designating the name, address, telephone
numer and State Bar of Texas identification
numer, and the signature of the attorney to
be substituted).

Attornev To Show Authority
Where a suit is filed without authority, a party,
by a sworn written motion can inform the court
about this lack of authority. Notice of this
motion must be served upon the challenged
attorney at least 10 days before the hearing on
the said motion.

Rule 14

Effect of Siqninq o.f Pleadinqs,
Other & Papers; Sanctions .. ...... ..........
This rule impliedly requires a party that
any pleading, motion, or other 

paper to
notice on all parties.

Return Or Other Dis osition Of
After the judgment rendered an t.er a.. certain
time, the clerk of the district court, before
disposing of an exhibit, must give. all 

attorneys
of record a thirty-day wri tt~n not i ce . so that
they would have an opportunity to claim and
withdraw the trial exhibits.

files
seJ;ve

Rule 13

Rule 18 When Judqe DiesDisabled .
When a judge dies
disabied, the nE¡w
part ies .

Durinq 'retm,

Rule 19

~,::::': i::' ::::.:(/::: .::::' .: :::)::'::/::'),H:
,::::,:::;:,,',;:,'':\';::::::::':':':::;::::' ;':",:"':': ,",'

Recusal or Disqyalificatibn of Judge
The recusing pa:ity. must. .file a motion and
rule requires . that not fc~ b~. ~4 . .on
other parties or their'cbunsei~ . the.
refuses to recuse hii:se "he must. i.le,...to . the presiding . .of. the.. .Judicial District idirig
presiding "judge must.. imm ately set a
and rnust serve not ice of such hear'ing
parties or theiI' counsel. ...

this.
all

.9
n

iv-e
) . The
hear ing
to a11

Rule 21 Motions
Where . a party makes H( application to the
court for an order and not ice of. any hearing
thereon, not presented during a hearing or
trial, It such party must serve upon the adverse

1315A
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Rule 21a

party a copy of
t he hearing at
hearing.

Notice
This rule prescribes the manner by which not ice
is to be served on the opposing party (or other
parties) or his counsel.

the application and no t i ce of
least three days bef ore the

Rule 42

Third Party Practice
When a party files a third-party petition 30 days
after the defendant serves his original answer,
such party must file a motion for leave to 

file a

third-party petition. He then must serve notice
of the hearing to all parties to the action.

Class Actions
After a court has determined that a class action
may be maintained, it shall order the party
claiming the class action to di rect to the
members of the clas~ the best notice
pract i cab 1 e under the circumstances, including
ind.ividual notice to all members who can be
identified through reason.able efforts.

(Tlhis notice shall advise the members
of the class (A) the nature of the
suit, (B) the binding effect of the
judgment, whether favorable 

or not, and

(C) the right of any 
member to appear

before the court and cha.l lenge the
court's determinations as to the class
and its representatives. In all class
actions maintained under
subdivision (b)(4) this notice shall
advise each member of the class (A) the
nature of the suit; (B) that the court
will excluide him from the class if he
so requests by a specif ied date;
(C) that the judgment, whether
favorabie or not, will include and bindall members who do not request
exclusion by the specified date; and
(D) that any member who does not
request exclusion may if he desires,
enter an appearance through his counsel..

Rule 42(e) provides that a class action can only
be dismissed or compromised if not ice of the

Rule 38
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proposed dismissal or compromise be given to
all members of the class in such a manner as the
court direct.

Rule 60 Of Intervenor
An intervenor has to notify the opposite party
or his attorney of his filing of such pleading
within five days from the filing of the same.

Rule 72 Filinq pleadinqs COpy Delivered To All Parties OrAttorneys
This rule requires a party that files, or asks
leave to file, any pleading, plea or motion of
any character, to mail a copy o.f such motion or
pleading to the adverse party. This rule
impliedly requires that notice 

of any hearing on

a motion be given to the opposing party.

Rule 73 Failure To Furnish Copy o.f pleadinqs to. AdverseParty
If a party's opponent fails to serve the party a
copy of any pleading, the party can file a motion
requesting such pleading be stricken. This rule
implies that notice of hearing is required to
be served on the o.pposing party( ies) .

Rule 77 Lost Rec.ords and PapersWhen any papers or records a..re.. lo.st o.r destroyed
during the pendency of a suit, a party may make a
wr i tten sworn motion befo.re tlie court stating the
lo.ss o.r destruction of such records o.r . 

papers ·

The party must serve the adverse party or his
counsel with not ice of the hearing o.n the
motio.n three days before the hearing.

Rules 86, 87 Mo.tion to Transfer venue
If a party wants to. o.bject to. im1?roper venue, it
has to. file a written motio.n. The opposing party
can file a response. These ...rules impliedlY
require the moving pa.rty andrespo.nding party to
serve not ice on all parties.

Rule 89 Transferred if Mo.tion is sustainedAfter the cause has been transferred, the clerk
shall mail not ificat ion to the plaintiff or his
attorney informing the samé that transfer o.f the
cause has been completed.

Rule 99 issuance and Fo.rm of citation
This rule requires that the citation served o.n a

7i7SA 00085
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Rule 108

Rule 108a

Rule 109-116

Rule 117a

Rule 120a

Rule 143

Rule 145

Rule 162

7375A

defendant not ifying the same when he must file
a written answer.

Defendant Without State
This rule provides the method to serve no t ice
on a defendant who is absent from the state or
who is a nonresident of the state.

Service .of Process In Foreian countries
This rule prescribes the manner to serve no t ice
upon a party in a foreign country.

Citation by publication
These rules prescribe
no t ice by publ ication
addr ess is unknown.

the
upon

manner to
a party

serve
whose

Citation in Sui tsfor
Th~s rule provides
defendant no t ice of
delinquent ad valorem

Del inquent Ad Valorem Taxes
a method ta serve on a
a suit for collection of
taxes.

special Appearance
A defendant may file a sworn motian for special
appearance. This rule thus impliedly requires a
defendant ta serve on the adverse party no t ice
of the hearing on. the motion for special
appearance.

Rule For Costs
Under this rule, a party seeking affirmative
relief may have to give security for costs at 

any

time before the final 
judgment . Where a court

requires such party ta give security for costs,
no t ice has ta be given to such party.

Affidavit of Inability
A defendant, who 

challenges a piaintiff is
affidavit of inability to pay 

the caurt costs of

an original action, may contest the affidavit by
filing a written contest and giving notice .of
his contest to all parties.

Dismissal or Non-Suit
A plaintiff may dismiss a case, or take a
non-suit. It must serve notice of the dismissal
or non-su i t on any party who has answered or has
been served with process. If it chooses to do
sa, it does not need the court order.
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Rule 184

Rule 184a

Rule 187

Rule 188

Determination of Law of Other States
This rule provides that a party requesting that
judicial notice be taken must give all parties
such no t ice as the court may deem necessary to
enable all parties to pr.epare to meet the request.

This rule further provides that in the absence of
prior notification, the request may be made after
judicial notice has been taken.

This rule provides that a party who intends to
raise an issue concerning the law of a foreign
country shall give not ice in his pleading or
other reasonable not ice at least 30 days priorto the date of trial. .
Deposition to Perpetuate Testimony
This rule provides that a petitioner who files a
verified motion for deposition to perpetuate
testimony must serve not i ce, at least fifteen
days before the date of hearing, upon the witness
or each person named in the petition as an
expected adverse party. If the petition states
that the name or res idence is unknown to
petitioner, and his agent or attorney c.annot be
ascertained after diligent inquiry, the cierk of
the court or justice of the peace shall t on
petitioner i s request, cause the not i ce to be
published in some newsletter.

Rule 187(3) governs how notice of deposition to
perpetuate testimony is made in an application
to probate wilL.

Rule 187(4) provides that notice may be served
on all parties providing time, place and manner
of taking deposition.

Depositions in Foreiqn Jurisdiction
This rule provides that when deposition, written
or oral, -is taken in foreign jurisdiction or
foreign jurisdictions, the requesting party has
to give notice on all parties.

Furthermore, this rule provides that It ( a)
commission, a letter rogatory, or a letter of
request shall be issued on applic.ation and
notice and on terms that are just and
appropriate. It
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Rule 200

Rule 201

Rule 202

Deposition Upon Oral Examination
Under Subsection 2, reasonable not ice must be
served in writing by the party or his attorney
proposing to take a deposition upon oral
examination to every other party or his attorney
of record. The no t ice shall state the name of
the deponent, the time and place of the taking of
his deposition, and if the production of
documents or tangible things in accordance with
Rule 201 is desired, a designation of the items
to be produced by the deponent ei ther byindividual i tern or by category and which
describes each item and category with reasonable
particularity.
Compellinq Appearance; Production of Documents
and Thinqs; Deposition of organization

This rule provides that when the deponent is a
party, service of the no t ice upon the party or
his attorney shall have the same effect as a
subpoena served on the party. If the deponent is
an agent or employee who is subject to thecontrol of a party, .not ice to take the
depos i t ion which is setveq. upon the party or the
party's attorneys of record shall have the same
effect as a subpoena served on the, deponent.
This rule also provides that if. the. .no t ice sets
fort.h the individual items or dategories of items
to be produced with .reasonable particularity, a
party, his agent or employees or any person
subject to that party's c rol,may be compelled
to produce designated .oeumènts or tangible
things.
Subsection 4 discu$ses not ice when the deponent
named in the not ice is.a pu:U.c . or private
corporation or partnership,.. association or
governmental entity. . .

ion b '1ele hone
ty intenc;ingto

make a nonstenographic recording shall give five
day notice to all other' parti,es by. certified
mail, return receipt requested~. and shall specify
in said no t ice the type. of . nonstenographic
recording which will be used.

Rule 202(e) provides that a court may order that
nonstenographic recording to dispense with the
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Rule 204

Rule 207

Rule 208

Rule 209

requirement of a stenographic transcription of
the. deposition, however, nOtice before the
deposition is taken must be given to all parties.

Examination, Cross-Examination, and Objection
This rule provides that any party in lieu of
participating in the oral examination may serv.e
written questions on the party proposing to take
the deposition. However, the written questions
must be served ten days from the date of the
service of notice provided for in Rule 200.

Use of Deposition Transcripts In Court Proceedinas
Subsection 3 of this rule provides that a party
that files .a motion to suppress the deposition
transcript or some part thereof must give not ice
of the written objections made in the motion to
every other party before the trial conuences.

Depositions Upon Written Questions
This rule. provides that a party proposing to take
a deposition upon written questions shall serve
them upon every other party or. his attorney with
a wri tten notice ten days before the deposition
is to be taken. The notice shall state the
name and, if knoWl, the addr.essof the deponent,
the suit in which the deponent is to be used, the
name or descriptive title and address of the
officer before whom the deposition is to be
taken. Subsection 2 also provides notice by
publication. Subsection 3 of this 

rule provides
that any party may serve cross-questions upon all
other partie.s within ten days after the not ice
and direct questions are served. Sub.section 5
provides that the officer delivering the
deposition transcript shall give prompt notice
of its delivery to all parties. It shall be
sufficient not ice of del ive~y ...... for the officer
to forward to each party a copy of the officer Is
certification described in the paragraph 1 of
Rule 206.

Retention And Disposition of Deposition
Transcripts And Depositions Upon Written Questions
The clerk must first give all the attorneys
affected written notice that they have an
opportunity to claim and withdraw deposition
transcripts and depositions upon written
questions.
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Rule 215

Rule 237a

Rule 239a

Rule 246

Rule 247

Abuse of Discovery; Sanctions
A party upon reas onab L e no t ice to other part i es
and al i other persons affected thereby, may apply
for sanctions or any order çompelling discovery.
Subsection 2 provides that the court in which the
action is pending may make sanctions orders
against the party upon which sanctions are
sought, however, no t i ce of the hear i ng has to
be given on such party.
Cases Remanded From Federal Court
This rule requires that the plaintiff shall file
a certified copy of order of remand with .the
clerk of the state court and shall give wri t ten
no t ice of such filing to tlie attorneys ofrecorç:
for all .adverse parties. All such adverse
parties shall have fifteen days from the receipt
of such notice to file an anSwer.

Notice of Default Judqrent
This rule provides that immediately upon the
signing of the judgment, the clerk shall mail
written notice thereof to the party against
whom the judgment was rendered at the address
shown in the certificate. . The not ice shall
state the numer and style of the case, the court
in which the case is. pending, the names of the
parties in whose favor and against whom the
judgment was rendered, and the date of the
signing of the judgment.

Clerk To Give Notice of Settinqs
This rule requires that the clerk shall give
not i ce to any nonresident attorney of the date
of setting of any case upon request by mail from
such attorney accompanied. by a return envelope
properly addressed and stamped.. Failure of the
clerk to furnish such information on proper
request shall be sufficient grounds for
continuance or for a hew trial if it appears to
the court that such failure has prevented the
attorney from preparing or presenting his claim
or defense.

Tr.ied When Set
This rule. provides that caUse which hàsbeen
set upon the trial docket of the court shall be
taken f.rom the trial docket for .. the date. . set
except by agreement of the parties or for good
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Rule 279

Rule 296

Rule 298

Rule 201

Rule 306a

cause upon motion and notice to the opposing
party.
Admissions From The Judqe
This rule provides that a party before the
judgment is rendered may file a motion to request
the court to make and file written findings on
admitted elements in support of the judgment.
However, he has to serve a no t i ce of the
hearing on the opposing party.

Conclusions of Fact.s And Law
A party may file a request asking the trial court
to state in writing his findings of facts and
conclusions of law. Such request shall be filed
wi thin ten days after the final judgment is
signed. The party has to serve the opposing
party a notice of the filing of the request as
provided in Rule 21a.

Additional or Amended Findinas
After the judge files original 

findings of facts
and conclusions of law either party may, within
five days, request the judge to specify 

further
additional aiended findings; and the judge shalL,
wi thin five days after such request, prepare and
file such further, other or aiended - findings and
conclusions as may be proper. Not ice of the
fi ling of the request provided must be served on
the opposite party as provided in Rule 21a or 21b.

Judqrents
This rule provides that upon motion and
reasonab L e no t ice the court may render judgment
notwithstanding the verdict if a 

direct verdict
would have been proper , and provided further that
the court may upon motion and notice disregard
any jury finding on a question that has no
support in the evidence. No t ice of the f i ling
of the request for judgment notwithstanding the
verdict shall be served on the opposite party as
provided in Rule 21a or 21b.

Periods To Run From Siqninq Of Judqrent
Subsection 3 of this rule provides that when the
final . judgment or other appealable order is
signed, the clerk of the 

court shall immediately
give not ice of the parties or their attorneys
of record by first-class mail advising that the
judgment or order was signed.
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Rule 308a

Rule 316

In Child Support Cases
This rule provides that the court may issue a
show cause order to the person allegedly having
disobeyed a support order conuanding that. person
to appear and show cause why they should not be
held in contempt of court. No t ice of such
order shal I be served on the respondent in such
proceedings in the manner . provided .. inltule21a
not less than ten days prior to the hearing . on
such order to show cause.

Correction of Clerical Mistakes In Judament Record
This rule provides that clerical mistakes in the
record of any judgment may be corrected by the
judge in open court according to the truth or
justice of the case after not ice of the mot ion
has been given to the parties interested in such
judgment by the moving party. The notice has
to follow Rule 21a.

RULES RELATING TO ANCILLAY PROCEEDINGS

Rule 592a

Rule 599

Bond for Attachment
Under this Rule, a defendant or plaintiff may
file a motion to increase or reduce the amount of
bond or to question the sufficiency of the
sureties thereon in the court in which such suit
is pending. However, he has to give nÖtice to
the opposi te party, either before or after the
issuance of the writ.

Defendant Mav Replevy
This Rule provides that at any time before the
judgment, should the attached property has not
been previously claimed or sold, the defendant
may replev the same. However, he has to 9'i ve a
bond. Either party shall.. haye the right to
prompt judicial review of the amount of the bond
required, denial of bond, . sufficiency of
sureties, and estimated value of the property by
the court with authorized issuance of the writ.
Thi s moving party has tog i ve reas onab I e no t ice
to the opposing party which may be less than
three days before the hearing.

The defendant shall have the right to move the
court for a substitution of property of equal
value as that attached for the property
attached. He has to give reasonable notice to
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Rule 603

Rule 608

Rule 609

Rule 611

Rule 614

the opposing party which may be less than three
days.

Procedure for Sale
This rule requires that notice has to be given
in a manner as directed by the order of the court.

The Solution or Modification of Writ of
Attachment
This Rule provides that a defendant whose
property has been attached; or any intervening
party who claims an interest in such prope.rty may
file a sworn written motion seeking to vacate,
dissolve or modify the writ and the order
directing it.s issuance. Such defendant or
intervening party has tog i \Ie reas.onab I e no t ice
to the plaintiff which may be less than three
days.

Amendment
An party may make an application in writing to
the judge or justice of the court in which the
suit is filed to amend clerical errors in the
affidavit, bond, or writ of attachment, or theofficer i s return thereof. He has to give
notice to the opponent.

Bond for Distress Warrant
This rule pr.ovides that no distress warrant shall
issue before final judgment until the party
applying therefore has filed with the justice of
the peace authorized to issue such warrant a
bond. . . .
This rule also provides that after no t ice to the
oppos i te party, either before or after the
issuance of the warrant, the defendant or
plaintiff may file a motion to increase or reduce
the amount of such bond.

Defendant .Mav Replevy
This Rule provides that at any time before the
judgment, if the seized property has not been
previously claimed or sold, the defendant may
replevy the same. He has to give a bond. Either
party shall have the right to prompt judicial
review. of the amount of the bond required, denial
of bond, sufficiency of sureties, and estimated
value of property by the court having
jurisdiction of the amount in controversy. Such
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Rule 614a

Rule 617

Rule 631

Rule 639

Rule 640

party has to
oppos ing party
days.

This Rule also provides that the defendant shall
have the right to move the court for a
substi tution of property, of equal value as that
attached, for the property seized, the defendant
has to give reasonable notice .on the opposing
party which may be less than three days.

give reasonable notice on the
which may be i ess than three

Dissolution or Modification of Distress Warrant
This rule provides that a defendant whose
property has been seized or any intervening
claimant who claims an interest .in such property,
may by sworn written motion, seek to vacate,
dissolve, or modify the seizure. This rule also
provides that the motion shall be heard after
reasonab L e no t i ce to the plaintiff.

Procedure for Sale
This Rule provides that upon
to sell perishable personal
has to gi ve not ice thereof
directed by the order.

order of the judge
property ,a. party
in such manner as

Execution for sale. of particular property
This Rule provides that the ...officermaking the
sale must give the public notice of the time
and place of sale. required by law and this Rulei

This rule provides that the . officer making the
sale must give the public. not ice of the time
and place of sale required. by law in this ..rule.

Levy
This rule provides that where the defendant in
execution has an interest.. in.. personalprop.erty¡
but is not entitled .to.possesslon, the levying
officer MUS t give not ice of levy to the person
who is entitled to. the possession, or one of them
where there are several..

Levy on Stock Runninq' at. Large
This rule requires that a notice must be given
in wr it i ng to the owner of hls holder or agent,
if such person resides within the county and
known to the officer.
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Rule 647

Rule 650

Rule 652

Notice of Sale of Real Estate
This rule requires that the time and 

place of
sale of real estate under execution, order of
sale, or venditioni exponas, shall be advertised
by the officer by having the notice thereof
publ ished in the Engl ish language once a week for
three consencutive weeks preceeding such sale,
in some newspaper published in said county. The
notice shall contain a statement of the authority
by virtue of which the sale is to be made, the
time of levy and the time and place of sale; it
shall also contain a brief description of the
property to be sold, and shall give the numer of
acres, original survey, locality in the county,
and the name by which the land is most generally
known. If there be no newspaper published in the
county, or none of which will publish the notice
of sale for the compensation fixed under this
rule, the officer 

shall then post such notice in
wri t ing in three publ ic places in the county, one
of which shal L be at the courthouse door of such
county ,for at least 20 days successively next to
before the day of sale. The officer making the
levy is also required to give the defendant, or
his attorney, wri t ten not ice of such sal e,
either in person or by mail, which notice .shal1
substantially conform to the foregoing
requirements.

Notice of Sale of Personal Property
This rule provides that previous not ice of the
time and place of the sale of any personal
property levied or under execution shall be given
by posting notice thereof for 10 days
successively immediately prior to 

the day. 0.£ sale

at the courthouse door of any county and at the
place where the sale is to be made..

Purchaser Fai ling to ComplY
This rule provides that a plaintiff can file a
motion requiring any person that 

bid off property

at any sale made by virtue of 
an execution, if

such person fails to comply with the terms of the
sale requiring to pay the plaintiff 20% on the
value of the property thus bid off, besides
costs. The plaintiff must give fi ve day n.ot ice
of such motion to such purchaser.
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Rule 658a

Rule 663a

Rule 664

Rule 664a

Bond for Garnishment
This rule requires that either before or after
the issuance of the writ for garnishment, the
defendant of plaintiff may file a motion to
increase or reduce the amount of bond, or to the
question of sufficiency o~ the sureties. Sucl:
defendant or plaintiff has to give notice to the
opposi te party, either before or after the
issuance of the wr it.
This rule also requires that if it be determined
from the garnishee i s answer that. the garnishee is
indebted to defendant or has in. his hands effects
belonging to the defendant in an amount or.. value
less than the amount of th~ debt.. c.l.aimedby the
plaintiff, then ..the . court .1n .which... ... such.
garnishment is pending, upon.. a hearing, may
reduce the required amount of such bçnq..
However, notice has to be given to the defendant
before t he head ng .

Service of Writ on Defendant .
This rule provides that the
served in any manner .
citation or as provide
the writ of garnishment.

Defendant. May Repley; ....
This rule require.s ,thattJ:e ,
the garni shed property" but he
Either party shall have, thejudicial revie\! o.fth
required. .llowéver,.s . ..
reasonable notice. to tneø.
be less .tnn.t ,three days,.
provides that. the detendant
to move the Court. for..
property. Howevér ,... he
n.otice to .the oppo~i
than three days. .

defendant . shall .be
., rservj;~e of

with a,... coy of

ant may replevy
to p.ay a . bond.
.. to.... r;.equest. . a ...

. ot'... the . .. bOl)d.

.ha,sto .. give..
par.t y wh ich may.

rule further
have the right
ub$titution of.i \le .. e.chS'"

, , ',', ,: ,,' " ': "',:",' :,'. : .: , :'::~, "::~

Dissolution or Modification
A defendant whose pr
garnished or any . int.erveni
interest in such prope
sworn written motion .se g...
or modify the writ ofgarnis
directing its issuance. The.
intervening party has to give

.. .. ishment
s .. beenwho $ an .

t. mayfi.le. a
ate" dissolve,.
and the. order

defendant. Or the
reasonab 1e nott ce
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Rule 675

Rule 679

Rule 680

Rule 681

Rule 686

Rule 694

to the plaintiff which may be less than three
days.

Docket an Not ice
This rule requires that clerk of the court of the
justice of the peace to issue a notice to the
garn i shee stating that his answer has been so
controverted and that .such issue will stand for
trial on the docket of such court. Such not ice
shall be directed to the garnishee, be dated and
tested as other process from such court and
served by delivering a copy thereof to the
garni shee .

Amendment
A party may apply in writing to the judge or
justice of the court to amend clerical errors in
the affidavit, bond o.r writ of garnishment, or
the officer 's return thereof. Such party has to
gi ve no t ice to the opponent.

Temporary Restraininq Order
This rule provides that no temporary restraining
order shall be granted wi thout notice to the
adverse party unless it clearly appears from the
specific facts shown by affidavit or by the
verified complaint that immediate and irreparable
injury loss, or damage will result to applicant
before notice can be served and a hearing can be
had.

This rule further provides that the adverse partymay appear and move its dissolution of
modification. But he must give not ice to the
party who obtained the temporary restraining
order.

Temporary Injunction: Noticè
This rule provides that no temporary injunction
shall be issued wi thout not ice to the adverse
party.
Ci tation
Thi~ rule provides that a not ice has to be
gi ven if a hearing is held on a temporary
restraining order or temporary injunction.

No Mandamus Without Not ice
This rule provides that no mandams shall be
granted by the district or county court wi thout
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Rule 695

Rule 698

Rule 700

Rule 100a

Rule 701

a no t ice. Fiy mandamus granted without notice
shall be abated on a motion.

No Receiver of immovable Property Appointed
Wi thout Not ice
This rule provides that except provided by the
statute, no receiver shall be appointed wi thout
notice to take charge of property whic.h. is fixedand immovable. When an application for
appointment for receiver to taRe. possession .. of
property of this type is filed, the .court. shall
set the same down for hearing and .notice of such
head ng shall be given to the adverse party by
serving notice thereof not i,selS than three days
prior to such hearing. ..Irtiie.order finds tha.t
the defendant is a nonresident or that his
whereabouts is unnown, the no t i cenia.Y e be
served by affixirig the same.e. .in a conspicuous
manner and placed upon the property or if that is
impracticable, it may .ebee.seeryed ... iri.~uçll other
manner as the court 01:' Ôudgema.y require.

Bond For sequestration
Under this .rulethei derendantie.pr ee.e ¡?laintitt.. e. ema.Y
file a motion to increase or reduce the amount of
bond. He has to gtye( nptic~ to the oppOsi te
party either before. or after the issuance of the
writ.
Amendment
This rule provides that a party may move to amend
practical errors in the affidavit, bond, or writ
of sequestration or the officer's . returntherefore. He has to give notice to the
opponent before the hear ing .

Service of Writ on Defendant
This rule provides that the defendant may be
served as provided in Rule 21a or the defendant
shal 1 be served in any manner provided for
service of citation.

Defendant May Replevy
This rule provides that at any time before the
jùdgment, if the sequestered property has not
been previously claimed, replevied, or sold, the
defendant may replevy the same or any part
thereof of the proceeds from the sale of the
property. The defendant has to give a bond.
Either party shall have the right to prompt
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Rule 708

Rule 712a

judicial review of the amount of the bond
required, the denial of bond, sufficiency of
surities, an estimated value of the property.
Howeve.r, before the hearing, the party has to
give reasonable notice to the opposing party
which may be less than three days.

Plaintiff May Replevy
This rule provides that the plaintiff may replevy
the property, however, he has to gi ve a bond..
This rule further provides that either party
shall have the right to prompt judicial review of
the amount of bond required, the denial of bond, .
sufficiency of sureties, an estimated vaiue of
the property, by the court which authorized
issuance of the writ. Such party has to 

give
reas onab L e no t ice to the oppos ing party which
may be less than three days period.

Dissolution of Modification of Writ of
Sequestration
A defendant whose property has been sequestered
or any intervening party who claims an interest
in such property may file 

a sworn written 
motion

seeking to vacate, dissolve, or modify the writ
and the order directing its issuance. The moving
party has to give reasonable notice to the
plaintiff which may be less than three days.

TRIAL OF RI GHT OF PROPERTY

Rule 718 Property Delivered to Claimant
This rule provides that any claimant who claims
an interest in property on which a wr it has been
levied may, by sworn written motion seek to
obtain possession of such property. The motion
shall be heard promptly after reasonable not ice
to plaintiff which may çe less than three days.

RULES RELATING TO SPECIAL PROCEEDINGS

Rule 740 Complainant May Have possession
This rule provides that a party at the. time of
filing his complaint may execute and file a
possession bond to be approved 

by the Justice in
such amount as the Just ice may fix. The
defendant shall be notified by the Justice
Court that the plaintiff has filed a possession
bond. Such notice shall be .served in the samemanner as
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service of
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Rule 791

Rule 792

Rule 798

May Demand Abstract of Title
After an Answer is filed, either party may, by
notice in writing, duly served on the opposite
. party or his attorney of record, not less than
10 days before the trial of the cause demanding
an abstract in writing of. the claim or title to
the promises in question upon which he relies.

Time to File Abstract
When an Abstract of Title shall be filed with the
court, the court may, at t he no t ice and hear ing
prior to the beginning of trial order that no
evidence of the claim or title of such .opposite
party be given on triaL.
Common S.ources of Title
This rule provides that it shall not be necessary
for the plaintiff to deraign title beyond a
common source. Proof of a common source may be
made by the plaintiff by certified copies of the
deeds showing a change of title to the defendant
emanating from and under such common sources.
This rule further provides that before any such
certified c.opies shall be read in evidence, they
shall be filed with the court three days before
the trial. This rule requires that the plaintiff
has to serve the adverse party wi th not ice of
such f i ling as in the other cases.

RULES OF PRACTICE IN JUSTICE COURTS

Rule 565

Rule 566

Rules Governinq
This rule provides that the rules gaverning thedistrict and county courts in relation ta
judgment and confessian therefore, shall also
apply to justice courts, insofar as they da notconflict with some provision of the rules
applicable to justice courts. Thus, the not ice
requirements under the general rules are
applicable in the justice courts.

Judqrents By Default
This rule provides that a Justice may, within
lO. days after a Judgment by Default .of Dismissal
is signed, set aside . such judgment, on moti.on in
writing. Naticeof such motian shall be given to
the opposite at least. one full day prior to the
hear ing thereaf.
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Rule 569

APPEAL

Rule 571

Rule 512

Notice
This rule provides. that all motions to. 

set aside

a judgment or to. grant a new trial shall be made
within five days after the rendition. of jii~gmeIlt
and one day's notice shall be given the opposite
party or his attorney.

Appeal Bond
This rule provides that party, order to.
appeaL, must file with the Justice a bond. Within
five days following the filing of such Appeal
Bond, the party shall give notice as provided in
Rule 21a or 21b of the filing of such bond to all
parties to the suit who. have no.t .£iled such
bond.

Affidavit of Inability
This rule pro.vides that an appellant Who is
unable to pay the cost of appeal or gives
securities therefore, shall file an. affidavi.t
wi th the justice of the peace stating his
inability to. pay such costs.. He has to. give
notice thereof to the opposite or his attorney of
record by any officer of court of party to. the
suit.
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STATE BAR OF TEXAS

FROM:

Texas Supreme Court

Commi ttee on Administration of Justice

TO:

RE: Proposed Rule Changes

DATE: December 18, 1989

The Committee on the Administrati,on of Justice has reviewed

the Supreme Court Advisory Committee's proposed rule changes.

We believe that the vast majority of the proposals are sound and

should be approved. We have a few suggestions to make, which

fall into these four categories: (1) alternate proposals for

rules 21a and 166, (2) criticism of proposed rules 271-275, (3)

recommendation that TR 90 remain unchanged, and (4) the

highlighting of various inadvertent errors in the wording of

several of the rules.
1. Alternate proposals for TRCP 21a and 166~

We support the objectives of the proposed amendments

rules 21a and 166. Rule 21a would authorize FAX service of

legal papers, and rule 166 would clarify and strengthen the

trial court's powers at pre-trial conferences. AlternatE!

proposed revisions of :rulE!s21a and 166 attached. Our

suggested additions to the SCAC version are underlined twice;

our suggested deletions from its version are stricken through

with a slash (I) and a hyphen.

00104
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A. Rule 21a.

We suggest that the wording of rule 21a be modified to

achieve three purposes. First, the rule should ensure that when

a lawyer FAXes documents to opposing counsel after working hours

the service is deemed to take

frustrate gamesmanship in

to serve papers. In
service the equal

when

by telephonic

rule 4.
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TRCP 21a. I~øtité (Methods of ServiceJ

Every notice required by these rules, (and every pleading,

plea, motion, or other form of reauest reauired to be served by

Rule 21,) other than the citation to be served upon the filing of

a cause of action and except as otherwise expressly provided in

these rules, may be served by delivering a copy (thereofJ øf. tlié

nøtité øt øf. tHé ~øt~~ént tø ~é sétýé~ ~s tlié t~sé ~~t~é' to the

party to be served, øt HIs (the party'sJ duly authorized agent,

or HIs attorney of record , as the case may be, èit.'l1er:iìl PEarson
or by (agent ,by telephonic document trans fertö thEa:recipient. s
CUrrent telecooier number, bv courie.r receipt~(Ì delivery Or by
certified orJ registered mail, t.o (the~~*~~t.isrecip;tènt'$) His last

known address, ~ 'r H~*H ~*ß!-iM~ÎØ~ .~...~....p*j.*"Í1-'"
~~l'J6 "'~i.~ii)#:é-t ~rr Or it may be givên.ih si1chother
manner as the court in its discretion may direct. Service bv

telephonic document transfer after 5: 00 p.m. local time of the

recipient shall be deemed served on the following day. -Service

by mail shall be complete upon deposit of the paper, enclosed in

a postpaid, properly addressed wrapper, in post office or

official depository under the care andcust.ody ... of'. the Uiiited
States Postal Service. Whenever a partyhas th~idgl:t. or is

required to do some act øt t~Ré sø~é ptøtéé~ings within a

prescribed per:tod after the service ofa notice or othE¡r ... paper

upon him and the.notice Or paper is served upon him by ma.il(.p...
~ 1!.é~é~KétHé ~- *~Ui-1-¡' three days shall be added tö

the prescribed period. it (Notice) may be served by a party to

the suit, øt HIs (an) attorney of record, øt 'lý tl'é ptøpét .~
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sheriff or constable, or by any other person competent to

testify. (The party or attorney of record shall certify to the

court compliance with this rule 
in writing over signature and on

the filed instrument .) A vrtf.ttêÝ1 státéi:éJlt certificate by (,ê
party or) an attorney of record, or the return of 

an officer, or

the affidavit of any person showing service of a notice shall be'

prima facie evidence of the fact of service. Nothing herein

shall preciude any party from offering proof that the notice or

øøtø.i:êJlt (instrument) wasnot.receiyea.,
mail, that it was not received within three

deposit in a post office or official deposit.oryuna.~r the care

and cu.stody of the United State.s PostaL .Se1:vi(:e,~pgiiponso

finding, the court may extend the 
time for ...t~kingtht! action

required of such party or. gra.ntsiich
just. The provisions hereof.relatipg of
notice are cumulative of all

by these .rules. wli.êJl tliêsé t'iX:øs

Yit térJì.stêtêøi:áf.l/siAt)1(¡øti.(l;êøt 'Pý

rtêttt t.f.êø i;ái.i t

(COMMENT TO 1990 CHANGE: Deliverv means and technologies have

significantly changed since 1941 and this amendment brings

approved service practices more current. Delivery by telephonic

document transfer is defined to be similar to hand delivery,

except that it should occur before 5: 00 p.m. local time. This

prevents service after normal business hours merely because an

unattended telecopier is left operational.)
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MEORADUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, 1989

Re: Proposed Amendments to Texas Court Rules

I apologize for not being able to. subm.it. my.c:ommentsgripr to
November 30, but hope that these arrive in time for consideration.

(8) TRCP21(a): My first comment is in the form. o.f a
question. Why is any exception to the method of 

service needed?
Such exceptions would seem inconsistent with thestated purpose of
the amendments to Rule 21 and 21(a).

The amendments also cause me 
to review the language of this

rule in terms of the service allowed. First of all, a.swordied, the
rule would allow someone to serve a party as opposed to the party's
attorney, since those are stated dis junctively.. . S~çoncilY, i. the
amendment adding service by an agent or by a courier changes the
meaning of the phrase "in person." Prior to.the.aJendìnen.t, I
believe that phrase referred back to the party being siervied, sothat it would read that you could servet~epai:ty orat.t.9ffltey... in
person as opposed to mailing.. Now by mixing thisphrasie with other
methods by which service can bie.. e.f.f ected 'i i tW01Jid.i:~#~ff)tothe
person doing the serving , not the person being served. As such,
"in person" would mean the party or.. attorney servin.gth~p~p~i:must
personally deliver the paper to the other party or attorney.

The confusion with this. amendment is even gi:eater ,howE!ver.
As worded, service on the attorney of record can be in person, by
agent, or by courier, but no lonÇJer .Fan. you mailanyth.inÇJito.. an
attorney, since mailing is limited to ce.rtified orregister.ed.mail 
to "the partv's. last known address." .. LikeT¡i~~, .the....newmiethod.. of
service--telephone document transfer-..is also limited to the
party's current telecopier numer i not the attorney' s This
confusion obviously needs to be changed..

The sentence beginning with the word "whenever". which .talks
about the three dåy additional time is missing aword. or contains
an extra word. I believe the word "upon" precedinÇJ . 

the phraSE! bymail or by telephoning document transfer should be deleted..
If you are going to authorize the use of telephone document

transfer, I do not se.e the niecessity of addingthreedays t.o the
time to respond when service is made by this miethod. I. ... would
assume the whole purpose in using such a method of service would .
be to speed up the court processes and the time for any responsesimilar to II in person" service. By allowing three additional days
you defeat this purpose. I would also recommend that the rule
provide that any time telephonic document transfer is used, it must
be followed up by mail service as well. no 1 08
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TOM JONE

0l NJOL
AI Ìl. HE 08919n) After having reviewed the proposed changes to the Texas
ST WAL Rules of Civil Procedure and the TexAs Jtules of Civil
ROG. BR Evidence, I wanted to point out thefol1owingless-than-

· 
GAY HOWAR salutary provisions in the rules, as well AS the one~~~L exemplary provision, all of which are stated below:

Justice Lloyd Doggett
The Supreme £óurt of Texas
Supreme Cqu Building
P.O. Box/l2248, Capitol Station
Austin,/Texas 78711

-~: Proposed Revisions to Texas Rules

Dear Mr. Justice Doggett i

T.j. Sl
Of CO The Texas Rules of Civil Procedure:

21a:

C~nsidering telecopied. delivery. the .ame as
mailed delivery makes no sense, for; it should
be considered the same a$ a. hand~d.livered
document, as long as it is Ilreceivedll by the
recipient durinq normal busi i hOu!:.._ ..... As
proposed, therevlsion. .di ,.. ... teleco ngof items, for it tacks on the thtée 1
days automatically tacked on.. for. måiled
documents.

vw:naj
ce: Chief Justice Thomas R. Phillips

Justice Franklin S. Spears
Justice C.L. Ray
Justice Raul A. Gonzalez
Justice Oscar H. Mauzy
Justice Eugene A. Cook
Justice Jack Hightower

~Justice Nathan L. Hecht 00109
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January 8, 1990Hen. Nathan L. Hecht
Supren Court of Texas
P.O. Box .12248i Capitol. Station
Austin, IX 787 i

Re: "Fax": Proposed changes to the Rules
of Civil Predure

Dear Justiæ Hecht:

Mr. Jans Jolly Clark has Klndly provided iæ with a copy 

of his lette to
WC~it¡J~c7Jre~990if~l~ ~~~ ti~t~ Jl~ J~~ìI
the filing of copies of pleadings and documnts rather than the originals.

As a trial ju, 1 have san I'rvtiÓl$ ab tl~"Wí~'pf thê ~
~åva¡lab~~I':'S~~ ~J~=~=:e:ti~
~1~J:~O:a~ ~~totl~sg ~ :'t:f:Ð=tI~¡~~ ~
our courts.

=irvEi~~=~\l~j¡st~=rfbe~I;~
counsel confronted with the problem of e.g., filing an original ansr or
a resP.nse to a iotion for si.ry judQ!nt at the last minute beore a
deadline. Of concern to the trial oench is the fact that the "faxed"
doumnt is not susceptible to the close scrtiny saætiiæs neeed to
detennine the sufficiency of the original. Not an insignificant nuir
of cases tun on the issue of the validity of documnts. Without the
original of, perhaps,. an affidavit, in hand, a trial judge may be unable
to detennine the sufTiciency of the documnt.
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page 2

Mr.Clarkls propoal att~ts to rery th.is problem ( which he reogizes)
by providing that the original is to be kept and produced ushou1da qtestion
be raised as to itsauthentici ty. II Thi ssee to me to misplace the burden.
A better rule ~u1d be that the IIfaxedll docuint be it an 

answr l a irtion,

etc., will suffice to forestall adverse action Which might otherw1se occur
in the case but for the filing of the IIfaxll¡ hOlver, tfle original of the
douint ßlst be filed within SCJ. reasonabie time (e.g., 10 àay.s) or in
any event before the hearing at 'fich the doumnt ls to be usea.

The foreseeable.. adverse conseguenCeofmYi:roP.sal~ulaJ:iean..9ver.ba~e. n-
ing of .the clerk IS office witf the döu1e-fi ling ofdoçuints.This. .
~u 1d only occur, hOlver l if attorneys overuse.!'fax.. . .ingll.. by.. '.If.ax.........ing1tè..¥. èt. y.. .....
routineáOCnt rather tnanreervingthe use o1¡thetechnologandits. ..
acca:nyi ng expense for documnts'f1cha.re....unusl.alJ.y~i~$~nsi~1vt~:lf
attorneys knOl that a IIfaxll will save them and theitça$e$fta~~i . .ag~
ofa deadline, they w. i 1.1 use. the.. 1.I.fax. ii;. if.. .. t. h...e.. Y..... knCl.. ...tnat... /ts,n.......Ø'................... i~. ii.... J......ete............

substitute for the açtua 1 docuint ,lSusoe..theywilll'toveruset .iL iiIIfaxll. Your hard ~rkandattention to thèv.~ing$ØftbtRal~s,jn'tt
trial courts is gratly appreiate.

cc: Jans Jolly Clark
601 W. 11th St.
Austin, Tx 78701



LAW OFFCES OF

BISHOP, PAYNE, LAMSENS & BROWN

SUIT 180
50 WEST SEVENH STREET

FORT WORTH. TEXA 76102.4782

(817) 335.4911
FAX (817) 870-2631

rR. tP d, I a.

January 9, 1990

Justice Nathan L. Hecht
P.o. Box 12248
Austin, Texas 78711

RE: Proposed Amendments to Texas Rules of Civil Procedure

Dear Justice Hecht:

I apologize for being so late with this letter, I noted that
you requested comments prior to November 30, 1989.

I wish to comment on one proposed rule and that is the
proposed TRCP 2la. In said rule, you are. a11owinq.. . ice of
pleadings, pleas and other responses by useo.f. a. . ephonic
document transfer. After a recent experience with: so ttorneys
in Dallas, in my opinion this is a rule that could be subject to
much abuse. On three occasions I have receive . of 35pages by fax. The first two occasions con. sto Take
Depositions, with Subpoena Duces Tecum. T asian wasthe same Notices with an aqreed. change ause of
scheduling conflicts, and on the third occasion were 37 paqes of
Interrogatories. On none of the occasions was. the~e a rush,
urgency, or need. This increases the cos.t of . thel1seof the
machine that is basically in the law office. for the convenience
of clients, and emergency matters that need a quicktesolution.
If everyone starts using te1efax machines. to. sendnotices of
pleadings, this would necessitate an expense agàinst: the client,
which is simply not needed. The Interrogatori.es. I ived on
Friday, December 29, pursuant to the proposed rules, ill have
an additional three days added to S~e. Receipt on Tuesday,
January 2, would have been just as adequate. In fact, after
receipt by fax, the next business day I received same in the
mail.
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l-t LP Øl J t:

December 5, 1989

Texas Supreme Court

200 West 14th Street

Room A-G II

Austin, Texas 78701

RE: § 51 . 803 0 f Tex. Gov i t Code
and Approval of Electronic

( 1 )

( 2)

( 3)

(4 )
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PROCEDURAL GUIDELINES FOR HOUSTON FACS FILE

I. The attorney and/or pro se individual, hereinafter referred

to as "Sending Station~ will fax their document that needs

to be filed with the clerk and lor court to Houston Facs

File, hereinafter referred to as "Receiving Station':

II. The Receiving Station will have a transmission report

obtained from the fax machine when transmission is complete.

III. The Receiving Station will fax back to the Sending Station

the transmission report obtained from the fax machine to

certify verification of the receipt of all pages of the

document. As well as, approval of the charge (Masterca.rd,

Visa, Diner's Club, and American Express .areall going to

be available to the Sending Station as optionaL 
forms of

payment) .
IV. The Receiving Station will file the actual facsimile

transmission received with the proper clerk and/or court.

V. The Receiving Station will only be utilizing high resolution
bonded paper fax machines. Therefore, eliminating the

potential of filed original d()cuments from every fading.

VI. The Receiving Station will make all required copies

necessary for filing the document.

VII. The Receiving Station shall distribute the documents as

required by statute or rule to the appropriate clerk and/

or court along with the statutory filing 
fee.

VIII. The Receiving Station will be making multiple filings

at specified times throughout the business day.

IX. The fax machines will be available for receiving t.ransmis-

sian 24 hours a day.

X. At the time of filing a receipt for the filing 
fees and a

filed stamped copy will be obtained.

XI. The Receiving Station will subs.equently transmit to the

Sending Station both a file stamped copy, receipt for the

filing fees, and an in house filing status report.
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CONCEPTUAL BACKGROUND OF HOUSTON ~ FILE

Diana



Page II

Currently she is involved in doing legal research, by contract,

for various law firms in Texas. Prior to that chris Vanderford

held several corporate executive positions and was sole proprietor

of a couple of businesses located in the Galleria and 1960 area

for over 6 (six) years. Because of her vast background in busi-

ness development she comes forth with great expertise.

Diana La-Fontaine and chris Vanderford both come forth with

many years of successful accomplishments and intend to make Houston

Facs File another one. In the past 15 (fifteen). years thiay have
worked together successfully in several business ventures some of

those being Farrar's of Texas, Farrar's of california, continental

Lady, and Vanderford Enterprises.
This is a new concept that Diana La-Fontaine and. chris Van-

derford came up with after having found the legal.system t()have

several inadquacies. Being of strong entrepreneurialbackgrounds

they decided to be one of the new for.ces in tnia leç¡a1coJluni ty
to implement the usage of today' s new teChnology. Alt.n()ngnthis
is a new concept, the reception fr.om numerous .attor:niaysal'd the

Harris county District clerk has only been that of avery positive
nature. As we all know , anytime changes.aremaaei.t.taKiaSigreat

due diligence to impiement the change and becomesnccessfnl..
Because of the extremely positive riaceptionand.their ... strting
entrepreneurial backgrounds Diana. La..Fontail'iaand chris 

Vanderford
believe that they can be one of theinewforces to rnakia sQmiachanges

in the legal community thru the implérnentation.Qf Houston 
Facs

Fi Ie.
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HOUSTON FACS FILE

I. Houston Facs File is a service exclusively available to

attorneys needing to file documents with the Harris County

Judicial Courts. This service is offered by use of your

fax machine. without leaving your office you, your

associates and staff can file documents by calling Houston

Facs File. Simplify your filing procedures. Technology

has advanced to the point that the judicial system can now

use the new advances to the benefit of more efficient ways

of record keeping. This advanceme.nt is made available to

the judicial system by way of. utilizing facsimile machinery.

II. Texas Rules of Civil Procedure 45 and 57 require the attorney

filing a pleading to sign his/her name .to that pleading.

Texas courts have explained that there are two reasons for

such a signature: (1) to leave no doubt the identity of

each party's attorney and (2) to make each attorney res-

ponsible for the contents of his/her pleading. See Ingram

v. Card Co., 540 S.W. 2d 803 (Tex Civ. App.-Corpus Christi

1976, no writ); Turnbow Petroleum Corp. v. Fulton, 194 S.W.

2d 256 (Tex.1946). Texas courts have also said that the

signature is merely a formality, and a filed pleading is

not invalid simply because the attorney has failed to sign

it. See Loomis Land and Cattle Co., Inc. v. Woods, 699

S.W. 2d 594 (Tex. App.-Texarkana 1985, no writ): frank v.

Corbett, 682 S.W. 2d 587 (Tex. App.-Waco 1984, no writ).

III. BENEFITS TO USING HOUSTON FACS fILE

A. Last date to file pleadings just call Houston Facs File

B. No parking fees to pay

C. No traveling time

D. Personnel experienced wi th the judicial system that com-

prehends the repercussions of not filing in a timely

manner and the requirements of the courts

E. No more paying by the minute while a runner trys to find

the correct clerk and/or court to file your document with

F. Better time management of yourself, your associates, and

your very valuable staff
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G. Flat fee per document therefore no hidden costs to you

H. Savings to be passed on to your client

I. No more wondering if the U.S. Postmaster has'delivered

within the 3 (three) day statutory period aloted

J. All necessary copies made for filing, inclusive of the

file stamped copy, of which you will receive documenta-

ti.on the same night via your fax machine

IV. Houston Facs File is the beginning toward the movement

for better management of our courts filing system. The
.

courts are swamped with millions of pages to doêumerit:s.

Thru new technology the judicial system can be better time
managed, which in turn will help to givemorè time toexpe..

dite the real meaning of the courts, that being to. hl¡ar tiie
pleadings.

V. Houston Facs File strongly backs the movemeht towards the

utilization of new technology in our juøicial SY$tam.
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Career Institute
THE PARALEGAL PEOPLE

3015 Richmond Ave. . Houston, Texas 77098 · 713/529-2778

october 23, 1989

To Whom it May Concern:

This letter is to certify that Diana La-Fonta. 'ie a¡" ...
chris vanderford successfUllY completed the paraleg.. program
at Career i:nsti tute in Houston, Texas... . ' .. .,

Both Diana and Chris graduated with hOnOr$~r. h-.ve
acquired the skills necess2ry to eX~ ..1. clS ,l'er:tbers ..f the
Houston legal colUuni ty .

i: am excited about their "Facs File"
forward seeing it introduced to the ,leaal
sure the reception will be veryposi~ive

please contact me if I may
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JAMS I. WIEDEMER
ATIORNEY AT LAW

6750 West Lo South. Suite 80
Bellair. Texa 77401

(713) 6650

October 23, 1989

TO: Diana LaFontaine
Chris Vanderford

RE: FACS File business concept for filing pleadings and other court
papers by FAX machine.

The concept of filing court papers 

by 'FAX1'achip~~~t.n'the
Harris county courts is an excellent idea. Such 

a proposal has.a

strong potential for success.

currently, attorneys 
who wiSht.o.fiiecgut't..papers.have

several options: (1) send papers down by an indepE!:ndent.:rB:nnE!rr '2)
send a member of the law firm's staff down: and (3) mall t.hepap .S
in. The current alternatives 

have mê)"-Y disadvantagE!~ Sene
papers down by a runner is expensivt;....... .d"ca~~~E!:xJ¡ti i...~~
object, the runner must be available, and .must: benoti.lfi1.....i.....~
enough in advance in orde:r.to make 

a, tri~. ove:r..-c0. the law firm,
pickUP the papers ,and deliver 

them. Sendincia:~el1!rOf the law

firm' sstaff to .file the papers may ro)o.a=:mal~.t.oi~~~isiiE!laW
firm of the services .ofa va.luable person when they 

are needed tc

do other things. Finally, mailing. thepape:rsi:n ~..~. i~niexcellent
idea unless time is of the essence. I have had clients 

who walked

ina day or two late after an Answer was due, whichrlskS a default
judgment. Under such circumstances, speed is. imperative, and
mailing it is useless. AlSO, in the real world, while we would
like to have pleadings readyd~ys in advance 

so .that they could 
be

safely mailed in, it just aoesn't. always work that 

way. AlSO, it
would be nice to haveconfirmati()llthat the papers had in fact been
received by the court 

and that there were no problems.

I would have a good deal of usetor a service such as. the one
that Diana and chris propose. In 

fact, last week,I needed to file

a lawsui t and I had to use a runner to do it. It would have been
better if it could have been faxed. As it turned out, the filing
fee had increased and my .runner lacke the 

funds to file the papers,

which meant an additional days delay. That wouldn't have happened
wi th Diana and Chris i s system. Also, this morning, I had to get
papers in. There was no time to lose, so I took them in personaly.
I had to skip five to ten minutes early from my 8-10 engagement to
do so. Such problems are constant in the practice of any law firm
and can be particularly acute for the small firm or solo
practititioner.
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I hope Chris and Diana succeed with their concept. It is an
excellent idea. I am sure many attorneys would be glad to use it.
Many additional services could be provided which would help
attorneys in many ways, such as automatic filing and mailing of a
certificate of service, and verification that pleadings have been
received. In the long run, the computerization or even the direct
transmi ttal of papers to the courts are inevi table. However, as
a state agency with a limited budget, the 

problems of getting

a system set up may be insurmountable, or at least take
time to solve. A private busineSS
many years by serving as a front
firms and the courts. When
are .sent in, an
the courts in a
deal ing. with a
thing would
office.
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Office Phone:
549-2165

RONALD D. STEPHENS
Attorey-at-Law

P.O. Box 1269
GRAHAM, TEXAS 760

November 24, 1989
;~(f
£.1

Honorable Nathan L. Hecht, Justice
Supreme Court of Texas
Post Office Box l2248
Austin, Texas 787ll

Dear Justice Hecht:

In response to the invitation contained on Pagell47 ôfit:he
November 1989 Texas Bar Journal, the foiiowing comments are
offered with reference to the proposed changes in the Rules of
Civil Procedure.

l. All reference to loc.al. rules be deleted,
including TRCP 3a~ Uniformity of rules
cannot be accomplisbed if the different
Courts are aiiowed to develop local rules

2. TRCl? 2la. and TRCP 57. are at ....' to utiii~e
current technology, but it appthat some .
safeguards are missing. Telecopi.e:rs .a:re not.
always monitored, or may not be monitored.' iti' ..
such a way to prevent a time limit la:pSê~ In..
addition, the request to provide a 'téleco ier
numer appears to be. an invasion of. .. . .
I believe that the utilization. of
be voluntary. If provided with a state
Texas identification, numer on a volun
then it could be utilized, butnótoth
alternative would be to require some t
confirmation on receipt ofthiš: type .of communi-
cation in order to start the time fOr. resPOnse.

g;~~ -
RDS/jk
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OIRECT OIAL NUMBER

ATTORNEYS
CITICORP CENTER

iaoo SMITH. SUITE 3600
HOUSTON. TEXAS 7700a

PHONE (7131 6S..-~11I
TELEX 76a063

Tit;..teoP1ER (7131 6S..-1871

BAKER, BROWN, SHARMAN c. F'ARKl:~
A PAATNERSH"P OF' INDl"\OÙ~i,$ 'ANO.,PA9;FESSIONAl. CORPORATIONS

(713 )951-5881

November 21, 1989

Justice Nathan L. Hecht
P.O. Box 12248
Austin, Texas 78711

Re: Proposed changes

Dear Justice Hecht:

The proposal. to
. (telephone document
reason for the three
since there is

.1,1890,38! .083
I $mÍi.no I 1 tr
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November 17, 1989

(2141 26416
METR 26Wl

THORNE. GOLDEN & LAPIDUS
ATlRNYS AT I.W
NCN TOWER

SUITE 84
801 W. FREEWA.Y

GRA PRAIRIE, TE 7501

KIM R. THORN
BOARD CERTFIED - PEIlAL INJUIlY 'lIAL LAW

TE BOARD OF L£GALSPEIALZATION

CAR "RAY" GOLDEN
BOARD CEIlTlnED - FAMILY LAW

TE BOARD OF LEAL SPECIALIZATION

DOUGLA J. LAIDUS

Justice Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

Re: Proposed Amendments to Texas Rules of. Civil Procedure

Dear Justice Hecht:

I have just had opportunity to revièw the proposed amendments
as contained in the November edition o,f t~e T~~as Bar '¡Qurnal, and
take this opportunity to accept yourinvitation for comment.

TRCP 21a. MEOnS. OF .S:iVICB

My concern is that while the Rule .would appear to be a
reasonable recognition of the ever-expandinq uSaqe of telecopiers,
the devise can be an instruent of abuse in the hands of an
inconsiderate adversary.

For example, on one occasion, I received over fift.y telecopied
pages of discovery responses from a local attorney. He thus
avoided a courier charge. Why should I be called upon . to pay
(through the provision of my telecopier paper) for my adversary's
discovery responses?

,Finally, the use of telecopiers makes i tpossible to "serve"
notice literally at the eleventh hour so as to effectively deprive
the recipient of one full working. day's notice.

My suggestion is that" if telecopiers are to be officially
blessed, that there be a five page limit (including transmission
cover page) imposed on each notice, pleading, plea, motion, or
other document proposed to be transmitted, and that transmissions
.made between 6:00 p.m. and midnight be deemed to have .been given
the next businéss day.
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WHIT, HUSEMAN, PLETCHER & POWERS
ATTORNEYS AT LAW

YANCEY WHIT
V AN HUSEMAN
ANONY E. PLETCHER
BRYAN poWERS
JOHN O. !.ILLER m
MARGERY HUSTN
MA DEKOCH

, I'.lUL DODSON

2100 THE 60 BUILDING
CORPUS CHRISTI. TEXAS 78473

(S 12) 883-3563 MAILING ADDRE:
1'.0. BOX i707

CHRISTI. TEXS 784rT

FAX (5lii 88J-OIO

November 22, 1989

Justice Nathan L Hecht
P.O. Box 12248
Austin Texas 78711

RE: Proposed A.endments

Dear Justice Hecht:

BP:rd
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GOULD. BROUDE & NELSON, P.G.
ATTORNEYS AT LAW J)b.=00 ou.. &C.AS eUIL.Ol"lG

309 WEST Se:VENTIoSTRE5:T

FORT WORTH. TEXAS 76102

(817)335"615
METRO 654-3505

WARREN l.. GOUL.D FAX (al7) 335-1603

November 20, 1989

Justice Nathan L. Hecht
P. o. Box 12248
Austin, Texas 78711

Re: Proposed change to Texas Rules of
Civil Procedure 21A

Dear Justice Hecht:

I think that the rule allowing service by FAX
transmission is an excellent rule considering tha new
technology available to attorneys today. I do not see any
reason, however, to add three days to the presc~ibed periOd
since a FAX transmission is nearly instantaneous. I would
ask that the Court consider deleting that portion of the
amendment adding the three days.

/~ginqerelY'j' .'7 -' ..l. ..( .... .. .......! / - /. .. / .. .. ....i
í .. I. /.:, :'.....'/ (t, .l£..... // .'............. ¡! : . ,. / I l.. y ....i .' /.¿ vI .. ,/
L N H. GOULD .

WHG/ slk

NOV /55. 6 . 1
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SNEED, VINE, WILKERSON, SELMAN & PERRY
ATTORNEYS-AT-LAW

JEROME SNEED. JR. (1898-1987)
BARRY VINE. m (1917-'9"'
LOUIS SCOT WILKERSON (191"-1987'
SAM R. PERRY
JEROME E. SNEED
MARK J. SILVERSTONE
WIWAM D. BROWN
THOMAS A. RUTLEDGE
JIM SHAWN
JACK A. SELMAN
KAY L. TAYLOR
RON K. EUDY
JAMES O. GULEKE. n

901 CONGRESS AVENUE
POST OFFICE BOX 1409

AUSTIN. TEXAS 78767-1409

TELEPHONE (312) 476-6933
TELECOPIER (312) 476-1823

;"J
SRARON A. SEi.'IAN
KEVIN F. LEB
JUUB K. SNEBD
~ICHABL R. PERKINS

ROBERT C. SNEBD
OF COL"NSEL

November 21, 1989

Texas Supreme Court Rules Advisory
Commi ttee

c/o The Honorable Nathan L. Hecht
P. o. Box 12248
Austin, Texas 78711

RE: Proposed Amendments to the Texas Rules of Civil
Procedure

Dear Justice Hecht:

The latest issue of the Texas Bar JoUrna.lhas' set forth
the proposed amendments to the Texas court i:lèS that" the
Texas Supreme Court is considering, a.nd indicates that
written commf!nt may ..be submitted ,to .the.. .Ru.l vry
Commi t:tee through you before November 30, 19'.. e
accept this. letter as such a comment ..1;0 theprClPosed. d-
ments to TEX. R. CIV. P. 21a. ...

~"::' , ,:;"'.:: .::::::::, :,'::::;::': ,.': ,;' ",::,:::"::,':' ,,;.:, "":;.

. While I realize that the. AdVisoty co~j. tte~...
ali-eady lieard from proponents 'and opponénts"df
telephonic document.. transferì ¡. would add." my

. tion of including this manner of servicetin .
d.one upon an agreed or voluntary or. courtordered "B'åiJ'. If
on an agree4 or voluntary basis, then ¡. dòth.ink'.it."appro..
priate to treat e;ervice by fax ma.chinel:he ssir.'âss.êrvièt$ by
mail so that the three adcUtiona.l Clå.ys'a.re. àd~ed"eó'a'rpre-
scribed period for response or actionas..praSlentli1'i'oolitem-
plated by TEX. R. CIV. P. 21a for service by mail.

I realize I express my opposit.iona~th~";isi: of being
. criticized for not practicing law in the 20th 'Century, much

less on the eve of tl:e 21st Century; . however, 'in/\ this
instance, I do not believe that the benefits are. suffioient
to outweigh the problems and the abuses that will be caused
by allowing service in this manner on other than an agreed or
voluntary basis. I do recognize that, presently, a court
may, in i ts dÍf~cretion, direct that service of a pleading,
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Texas Supreme Court Rules Advisory
coini ttee

November 21, 1989
Page 2

plea, motion or other formal request required to be served
under Rule 21 be made by. fax machine, but a court direction
has the attendant procedural safeguard to 

prevent or , at

least, correct an abuse.

If we are to use service by fax machine, I would recom-
mend that we condition it as has apparently been done by the
New York State Assembly by requiring that an attorney consent
to fax service by putting his or her fax number in the
address block of a court paper served or filed in the action
before an opposing attorney may serve papers 

by fax in the
action.

Qui te frankly, it has been my experience that telefax
are not all that reliable. All too often, I arrive at my
office in the morning to find a telefax that was transmitted
the night before that is incomplete, ei ther with pages
missing or words and characters garbled. Because the
technology is not yet SUfficiently reliable, I can forese.e
this being yet one .more area of dispute for. lawyers to argue
about in pre-trial matters before district trial judges. I
submitted that facsimile service on a voluntary or agreed
basis will lessen the chance of these type disputes taking up
trial court time.

Additionally, mandatedse.rvice by faxmac:hine will have
the effect of actually costing lawyers, and therefore.thEdr
clients, more. Lawyers that do not have fax machines may
feel compelled to run out and buy them with the attendant
hardware costs and monthly telephone line charges. Various
fax machines have incompatible speeds and formats. Because
every lawyer may not have 

machines of all types, teôhnolo-
gical problems may be compounded. The courts 

may then be
faced with issuing guidelines for electronic: service that
will regulate the quality and types of machines. Many fax
machines use a special type of paper on which the 

ink fades

and the paper deteriorates. Thiswiiinec:essi tate Inaking
regular copies of facsimile copies to preserve the quality of
document for the file.

Imposing an obligatory rule may actually have the effect
. of suppressing teChnOlogical advances in law firms, rather

than advancing them. I can 
foresee lawyers ordering that

their fax mac:hines be removed from their offices as a 
means

of avoiding service in this manner.
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'lexas Supreme Court Rules Advisory
commi ttee

November 21, 1989
Page 3

I respectfully request that the Advisory Committee ~on-
sider these comments and, if it chooses, in its recommenda-
tion to the Court, to recommend.Servi.ce by telephonic dOCU-
ment transfer, that it. provide that S\1~h service beg.ç:n(iç::p.;iy
on a voluntary and agreed basis.

JOG: em

Respectfully,
,/, (~ / / .

-:;~tt () ¡ ~ li
~~ o. GuJ.elt.., n



,rÐ.."..~ eeg"..""..",.,.

.."" .,~
f". ÍT. ~\:%. .at'r . "I
\.......... . .J'~
...:...v..

CHERY.L. ROSSON
COURT COORDINATOR

LARRY W. STARR.. JUDGE
188TS JUDICIAL DISTRICT COURT

GREGG COUNT
LONGVIEW, TEXAS '7&606

HAZEL. M. PIKE
COURT IUPORTiiR

November 27ì 1989

Justice Nathan Hecht
P. O. Box l2248
Austin, Texas .78711

RE: Proposed Amendments to
Procedure

Dear Judge Hecht:

Please don It
under Rule
filing clerks and

LWS :cr.
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¡¡;i~øwIN TOøoLOWSKY

('ijltaoME i. PR..GER
',øiALO W. BENSON
ji\'.l i. IiNNEY
,,"'. HENRY SIMpSN. III

HfJR M. GROS
aoERT .. M,u.R

¡EMIL) G. TOøoSKY
..., ....S1..RT .. i.UTIN

IiIIN .. .JNES
FR"'NKJ. SlGNORlEUD. JR.
.JHN H. ruu. JR.

rtRRY T. piCO
J. HUNrtR JOHNSO

\.W OFCES OF

TOBOLOWS~ PRAGER 8c SCHLINGER
A pROSSIONAL C:ÓRPCFlN

3OC:RESCENTC:OURT SUIT95

.OALI TE 75201

214-71-390

TELE 46301891'ELECOP' 214-1-3914

November 28, 1989

The Honorable Nathan L. Hecht
P . O. Box 1 2248
Austin, Texas 78711

HENRY 0. SCHUNGER
(l821-911

Re: Telephonic Document Transfer; TRCP Rule 21A and TRAP
Rule 4 ( f)

Dear Judge Hecht:

On behalf of myself and my entire firm, I sUg'gest an
amendment to the Rules on telephonic service under the Tf,xas
Rules of Civil Procedure and Texas Rules of Appellate Procedure.
First, the hours of transmission should be limited 

to regular

business hours, such as 9: 00 a.m. to. 5: 001'.' At. Mó.nd~i th.-ough
Friday. There are instances where notices havebeentelecopied
very late in the evening notifying counsel of..a hearing. the .n.ext
morning and this is an abuse that the Rules should 

prohibit from

the outset. Additionally, the number of pages that can be
telecopied should be limited. I sugges.ta limit of five 

pages ,

since anything' longer inordinately ties up the telecopy machine.
FinallY, on each telecopy, the time of transmisSiOn and the
sender should be clearly identified. I have been involved in a
case where over fifty 

pages of deposition noticesw.ere telecopied

beginning at 11 :00 p.m. This type of conduct should not be
condoned.

In the alternative, the Rules could bewrittan so each
counsel could agree to accept telephonic notice 

during' e~t.anded

hours. However, I believe a uniform st.at.ewide rule is necassary
and preferable.

Yours very truly,

/7)1 ;¡
// / ((A:Z'' ...Robert A. Miller

RAM: ag
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THE LAW OFFICES OF

FRANK L. BRANSON, P. C.

FRA:NK L. BR~SO:N
PAUL N. OOLD
DEBBIE DUDLEY BRASON
RICHARD K. BERGER
GEORGE (TEX) QUESADA
JERRY M. WHITE
J. STEPHE:N KI:NG

18TH FLOOR
HIGHLAD PARK PLACE

4:514 COLE AVE:NUE
OALLAS, Tl!XAS 7:520:5 - 416:5

Noveinber 27, 1989

214-:522-0200
DfFV Ml:TRO: 214-263-74:52

9 ..)~'~~'-.~.~ (2-
\ (; GV

TED Z. ROBEllSO:N
01" COUNSEL

VIA FEDERA EXPRESS

Honorable Nathan L. Hecht
Justice, Supreme Court of Texas
Supreme Court Building
P. o. Box 12248, Capitol station
Austin, TX 787ll

Re: 1990 proposed Changes to
Texas Rules of Civil Procedure

Dear Justice Hecht:

Thank you for the open invitation that appeared in the
November State Bar Journal to comment upon the 1990 proposed
changes to the Texas Rules of Civil Procedure. I would have
liked to have appeared at the November 30 hearing: however, I
will rnstead be out of state taking depositions. This, then,
will outline my observations, which focus exclusively on the
changes to the Rules pertaining to discovery.

RULE 2la

It is my understanding that i/£ adOcuinêhtwêrEt.i~()be hand
delivered to a party, three days would IlotbEtadded . to 

the t.ime

period for responding. Assuming .this ...to pe cqrrecr.t, I fail to
see why three additional days...sh9uldp.eçidded.~.0......~'lEt ..i:esponse
time if a documentisreceivedbyteleP'l0n.icrtran.sfeF. The
uncertainties posed by mail deLiverysimpl.ydo.....n.C?texist in
telephonic transfer. The document is either received within
seconds of being sent or it is not recei ved.

I appreciate your consideration of these points.

PNG/dk

,.///../ ,~. ,i/ i( i

//~
,. ".~/ ery tru ly you

..--." - ,Best r~gards,

N. GOLD
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AUSTIN. TEXAS 76767
nCEP"O"", ..... '80-'eoO lJ

T£LECOPY NUM8ER:
15'~1 471S.'97.

The Honorable Nathan L. Hecht,
The supreme Court of Texas
Post Office BoX i2248
capitol station
Austin, Texas 787ii

Dear Judge Hecht:

2. is there a typographical error in the Bar Journal where the\
word OA8 t$ s'tuck out at th$ l:$ainnina of th$ sixt, S$nt$l1$ o.f,
Texas Rule of Civil procedure 2ia? .

I appr$ctat$ tM ópportuiity to "Qiu$n~ on ~$ p;ioposeØ- rule$
amendi$nt$ and hope that my coments ar$ hdpfUl.

RespectfullY,

ßt, .Charles A. spain,
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¡tc. ~/a..

3. The "An should not have, been deleted.

/~~,

TRCP 21a. Ne (Methods of Sece)
Ever notice reuired by thes rules, (an ever pleadig, plea

motion, or other form of reues requi to be seed under
Rule 21,) other than the åtation to be seed upon the fiing of
a cause of action and except as otherwise exprely provided in
these rules. may be served by delivering a copy (thereof) cH
nati'L ö..ôf it,Jõ'th~l,~,t t",b, J".!4, ~ ih., (¿X 1114) be, to

the party to be sered. or hi (the partys) duly authoried agent I
or hi' attorney of record. either in persn or by (agent or by
cou,ier receip~ed delivery or by certified orl registeredrnail,to.

(the partsl hi last known addres, (or by telephonic document!.
transfer to the party's current telecopiernumber, I or it may be
given in such other manner as the court in its discretion may .
direct. Service by mail shall be complete upon deposit of the
paper, enclose in a postpaid. properly addres wrapper. in
a post office or offcial depository under the care and custody
of the United States Postal Service. Whenever a party has the
right or is required to do some act .or take icl\i( prc,ccdinls
within a prebed period after the servce of a notice or other
paper upon him and the notice or paper is served upon by mail
(or by telephonic document transfer I, three days shall be added
to the precribed period. It (Noticel may be served by a party
to the suit. Ot (anI attorney of rerd, "1 by the P¡OPel (a)

sheriff or constable. or by any other person competent to testify.
(The part or attorney of reord shall certify to the COtJrt com-

pliance with this rule in writing over signature and on the ñltd
instniment.içthrittcn itAle¡'IClìt certificate by (a party ort an
attorney of record, or the return of an officer. or the affidavit.
of any persn showing serice of a notice shall be prima facie ¡
evidence of the .fact of servce. Nothing herein shall preclude any
party from offering proof that the notice or è"ctll1.(nt (instru.
ment) was not recived. or, if service was by mail. that it was
not received within three days from the date of deposit in a post
office or official depository under the care and custody of the
United States Postal Service. and upon so finding. the court may
extend the time for taking the action required of such party or I
grant such other relief as it deems just. The provisions hereof
relating to the method of servce of notice are cumulative of all !
other methods of service presribed by these rules. When ih.i".
nil'JI'LÓ. id, M.al'oti.:, or Jl!l.~ k,b). ! '&~.st'l tån .AiI.Jw"h f10l~
or J(C lJ il;t . .m4~ 4Iia. h, ..h4å . b) "rtiCi,ll. i..ail.

(COMMENT TO 199 CHANCE: Oelivery means and tec-
nologies have significantly changed since 1941 and this amend-
ment brings approved service practices more current. 

I

Sincerely,tM~
Carol Baker
1224 Randy Drive
IrVing, TX 75060
SB 101565580 00136
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CJA Appointments
Mandatory
,

...,-( To increase the number of
. attorneys who serve as CIA panel
members, the Court now requi s

all members of the Sou . ern
District of Texas to ace t CIA
appointments in crimina ases.

A continuing legal ed cation pro.
gram is being develo to provide
information to attor eys unfamilar
with service as cou sel through the
CIA paneL. Part f the program
wil include sittin "second chair,"

pro bono, wit a qualified,
exprienced crmi al attorney.

The increase in the number of
criminal defendant has increased
the number of CIA orneys ap-
pointed. To expedite pent to
appointed counsel, the jud of
this district have adopted a plan
which shifts the responsibilty of

. processing CJA vouchers to the
Clerk of this Court.

Before the judges adopted this
. .plan the Administrative Offce in
;:Vashington processed vouchers fot;
all districts. The Houston division
now processes all vouchers sub-
mitted in our district, facilitating
payment to counseL.

After the vouchers are approved,
entered into the computer, and

certified for payment, the Admin-
istrative Office in Washington is-
sues and mails the checks.

Recently, the Court approved

i4á li

Fili Y FAX is
acceptable

The Court of the Southern
District of Texas has adopted the
policy established by the General
Counsel of the Administrative
Offce in Washington that
instruments fied by facsimile
machines or bearing facsimile sig-
natures are not acceptable.

The Federal Rules require the
fiing of original documents with
original signatures, preventing the
acceptance of documents fied by
facsimile transmission.

Admissions
Committee
Appointed
Three new members were

appointed by the judges of the
Southern District to serve on the
Admissions/Grievance Committee
for the Houston Division by Gen-
eral Order 89-36.
The new committee members,

Charles Crady, chairman, Mike
Perrin, and Anthony J. Sadberr,
are appointed for three-year terms.

Local Rule 1 established. the
Admissions Committee and auth-
orized it to review applications and

to make recomm datio
plications for.tii~ s

NS heck Policy
Adopted

The Court has approved a new
policy to deter attorneys from sub-
mitting non-suffcient fund (NSF)

checks to the Clerk's Office for pay-
ment of fees. /

Any attorney who submits an
NSF checr.i1 be restricted to a
cash-only b sis for paying all future
fees. A itionally, the U.S. Trea-
sury . . poses a $25 fee on all
ret ed checks;

All checks received are run

through the automated system,"

says Michael Milby, Director of
Administrative Programs and
Planning for. the Clerk's Office.
"When an NSF check is received, it
must be pulled from the. system
manually, which greatly reduces
the effçiency of the processing

system."

BENCH NOTES is a publication of the
Southern District of Texas. Inquiries or
comments should be directed to 515 Rusk,
Room 5300, Houston, Texas, 77002.

~IES
Offce of the Cerk
515 Rusk
Ro 5300
Houston, Texas 77002
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Mr. Luthr H. Soules
Tenth Floor
175 East Houston Street
san Antonio, Texa 78205-2230

Re: Fax Filing

Ltrv'J .

#Æ3~ 00 i trë'
I lD--ß9

~hn f. campbell

UJ tJ. - =:= ti~0?.nNf~

October 3, 1989

near Luther:

I believe tht yo have reived a ccyof a letter. an th Honorable Nathn
L. Hecht, Justice of the Supreme Cour of Texa regarding fax filing. .'""

As a matter of fact, whether authorize or not, this procs. is..
progress an it is ~ understaooing tht you have. a ca~ipnyin S
tht is filing fax copied pleadings. . . '.. . ...., . 

','. '.'" .

For you ready reference, I am enclosing copies of informtion £ran' three or

pemaps four caranies that I knew to be opratin in Dalla an Autin.

I have tried to include a canlete packe tht is distributed 

to lawrs in
soliciting thir business. .... ..
This procedure is going for:aro both in the State cOUrt ar, ti'..,. Fedéral
Corts.

I am also enclosing som materials which have æen offere as supp~' for thprocedure. .. . .... ..... .. ".. ...,. ..'.. .
To ir knowledge, there haVe æen no repercusionc:dt6 is 

program..

It is Ir understaing tht whre swrn plead! edttY' .,w:e.\.
hadled differently. . . . . '.. .
The services include not only filing pieadings. butl'also"getti~ trial

. settings and in some intances, obtaining th signtures of 

Judges an it is

Ir imression tht that is often do by unlicensed personnel. . :':":":""",..,:.:.;....:.;..:., "'"

k,::::,::\,:'::::::::::~+Y:):,,:,:,:::::,::::::.:" ," , , '."" .',','" ",'
. The assumtion of course is tht the lawyer 'Y. fa;x~ thk tåths ' ·
in his file th original signed coy which, ca æ produced if needed am; of
course it is assui that the lawer who submts the faxe copies subject$
himelf or herself to any sanctions assoiated with inppropriate pleadings.

campbell m01gan &. black, p. e.
øtomeljs "nJ counselo1's

805 'Were 10th thi1'J floo1'

cIurein, telCcIS 78701 00139
51'2/476-6036 f"lC 512/478-8919



Pacip. ':.
Mr. Luther H. Soules
October 3, 1989

In an event, all of this is being sent to you via a chain whicn s~tted
Judge Harley Clark, reacted to by Judge David Phillips am Judge
Schless, who in tur wrote Justice Hecht an thence to you.

My interest in th whole matter is that
here in Austin fro its inception.

An thoughts an cxnts tht. you may ,liave..

Yours very trly,

cc: Honorable Nathn L.
Honorable David Phillips
Honorable Mik.e Sclless .
Honorable Harley C~rk . .
Sharon Clark
Jim Clark

\00 14 0



FAX-A-CASE,
Filing with Legal-Ease

INC.

liAXoAoCASE,INC. is a fiUgseMce that alows any atty. tluugh the us "f th fax inbi,lQ have a
f~~'$peeder and more cost efficient access to the courouse.
'¡;tiJ;.';t:';': .

'''H ???:.... oW....
:,'::f~~.:::r:r,\d'!: :"

1i~r faig your legal diuninl$ to FAX-A-CASE, INC., who then prlU the oèCC$å1copies, (des then
'iobtais citations and subpoenas, has process issued and has it served, by 

your server or ours. . In a short tie, we

~th fax or $Cnd ba to your offce aU signed staped and tie inke copl. á1ol~W¡llianl' iie~saeibil$
¡:a.d our bilg report, containing an itemied list of all the functions weperf?rn~4.itjs ~simple~th.at...lfYou
.. wi look at our SERVICES OFFERED sheet, you wil find we perform these andma.yoth~rfllçtl9n'S inalcoUt

? jiidictions ~"i J usûce, Small Claims, County, S tate, and Federal.
~~t"_,,,:j'~d,;J.! c.." . ~ ".'. -

: :What will this cost???
p:~:.: ..

"Fost??? You'll actually INÇREASEyour PROFffS.',..'-

..
'~;!'I.

You wil save your time, by not having to go to the courouse,and thüs, increase your 

bi1åble hours.

You wil save your employees' time, by not having to go to thêcouroüs~land tlüš~lnctêa$e iaeir
productivity by utilzing the saved tie for other tasks.

As this is a receiptable expense,youcanbillyour client forth~rilin.gseryc.~s'~/Y9\lp.9forlong
distace and copy costs, and thus, tur what was an expens~ into incoine.

.~T -
",èOND -
~;~~~..~~ -. .

..TIDRD

%'AI a resut, the ti, money an lncreacd prouctivity galied, iÌm the above ilJ:acta, w1lliranat into

.\.increased income and thus, a much MORE PROFITABLE BnTTQM LINR for you.':'~;'-:;',~" . ... .

'Ylhere do I get a fax machine???
~: If you do not have one, FAX-A..CASE, INC. wil give you one, which you can use, 24 hours a day, 7 days a week,

. for your every fax need, be it business or personal.
j::;:-;-:.";
'1.....

. -l.,~~IMMEDIA TEL Y ** This is definitely 
a win-win situation, anywayit is viewed.

.\YViien can I start utilzing this service???
:.;:~::, .!...l.'...

Cal-FAX-A-CASE, INC. - at (512) 478-4131 andaskJor SHAR.0N.

FAX-A-CASE, INC.
601 West 111b Street - Suite 116

Austin, Texas 78701
PHONE it (512) 478-4131

FAX it (512) 478-5252 0014 i

... It wu6e In-1"tV.lUating áoing 6usilUs witf you. ...



FAX-A-CASE, INC. 0
Filing with Legal.fas

QUESTIONS 111
'-

QUESTION: Wil the courts accept copies for filng in lieu of original signature pleadings?

ANSWER: YES. According to the offcials who are in charge of the offices that handle the filing of legal
; __ documents, they wil allow and accept copies to be fied. In addition, FAX..A-CASE, Inc. has

:;~ ~;~ lt~;: .,.' : . ,; met with all of the governing cour officials and recetved their approvaL.

~QUESTION: Wil you file documents in the Federal Courts?
;"

;,ANSWER: YES. As you are aware, the federal courts require an original ink signature on each document
'~:, that is fied. As you fax a docutment to us to be fied, we wil atta.ch Qne Qf your pit-signed

o' .aurthorization forms and fie it. Our filing proedi.res have been approve4.QY the au.th()riti~s in
~': charge of the Western District. .. ... . .. '. ...... .

.: QUESTION: What services wil FAX-A-CASE, Inc.performfor,me1,'.
.; .. ,,' ",': ',' :" , ,",'" :_:' "': ',' '., " '." "', .:: :" ::,._:, ::;" ':" .::' ;,:"': .:: '::::':::;"',:.",.;":: ,:.;\;:,,:..-:: /:,:::;,.,:,:,::::, '._ ",,', i' ::::'::::::"":'::':':':'(:' /:,:: ':::':' ..:::::,/::.:::';:\::::'t:'tt:::::i::':::/:;' ::::/::::::',(":'" .,'-;-, ,';::.;:: ;.:;:;,y:::::::::::

. ANSWER: FAX-A-CASE, Inc. wil perform all of the fiing jobs you noW doy.aurself..ln addition llr;i

all documents in all jurisdictions, we wil deliver notices, obtain citation5, arange for issuance
of process and it's service. In addition, we wil do many other services. Please checkthe:or4er
form.

. QUESTION: If 
I need copies of documents from the Court's fies,wil youge~t~em1 ., .' . .

. '. . '.' '. :,,' ," . ,':' ':. :':';-:':::.:,:: '":;,,,::,::';"';:-" \)";:::-':":;':J::':::::':::':_:::::;':;::: '::':'::':'::::'::;:':::::,,::::':::::: 'ii' :.;:::'):::::.;x::. .; ':":":::':: :::\:: :':::::::\,'ê:::::::::::':/:i~

r NSWER: YES. We wil copy the documents you desire aiid fax th.em back to your office. 

See the orderto11

for charges. _. . . ... . , ... , ... . .. .. , ,. ....
~QUESTION: Wil you advance filing fees and court.co~ns? .

ANSWER: YES. We wil advance any fees
service. The 5% wUlcover our handling costs~.

'. QUESTION: What does

.ANSWER:

.:; QUESTION: How wil I know that my work has, .
,ANSWER: FAX-A-CASE, Inc. wil fax an itemized

when we have completed our work.

;,.QUESTION: How wilI be biled?

,:: ANSWER: FAX-A-CASE, I~c. wil charge against your credit card. or work from a pre-arranged escrow
account or set up some other acceptable arrangement. .

QUESTION: What are your hours of operation?

. . NSWER: When the Courts are open so is FAX-A-CASE, Inc. However, our fax machines are turned 
on

24 hours a day to receive you documents whenever you send them.'
l THE

VERDICT:
FAX-A-CASE, Inc. wil be your liaison with the courthouses. If it is just a normal filing or a
special service you need to be performed, we are cheerfully at your disposaL. Pick up the phone
and tell us or wrte it up and fax it to us - we are here to serve you.
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FAX-A-CASE INC. .
filing wiflt úg.i-£i

FAX-A-CASE, INC. AGREEMENT

. Wherein FAX-A-CASE, INC. of Austin wil provide a fax machine to the law firm of. , hereinafter referred to as, LAW
FIRM, for its use in the conduct of its business: and whereas FAX-A-CASE, Inc. of

. Austin is solely responsible for the maintenance of the fax machine: and whereas LAW
FIRM is responsible for the fax 

machine remaining on its premises located at
and for LAW FIRM to have

:: insurance to cover the fax machine for fire, theft and other perils in the sum of$ i ,600.00while
in its possession.

FAX A CASE, Inc. is happy to have you use the fax machine 24 hours a day, 7 days a week,
. for any and all of your transactions, be they business or personaL. Our only agreement with
you with respect to the use of the fax machine would involve your fiing documents

. exclusively with FAX-A-CASE, Inc. when transmitting any legal documents orinformation
that ar to be fied by a filing service in Travis County with the Travis County, Texas State
or the U. S. Federal Court systems. If 

LAW FIRM ceases to use FAX-A-CASE., Inc. as its

exclusive filing agent in Travis County , LAW FIRM wil return the fax machine to FAX A .
CASE, Inc. within five days.

For the use of th fax machine. LAW FIRM wil file through F AX-A.CAlE, tie. eiu1Ì
. month a minimum of 7 documents listed in SECfON U A" on the order form or any
combination of other documents that equal the same total dollar value of $ i i 9 ,00. Any
amount less than $119.00 wil be due and biled the following month.

. FAX-A-CASE, Inc. wil provide high quality supplies for the fax machine at a cost plus 1 S%
charge. If you desire to purchase your supplies from another vendor, FAX-A-CASE, Inc. has
no objection, as long as high quality supplies are used. If infenor supplies are used that cause
the fax machine to gum up and thus malfunction, LAW FIRM wil be responsible forme
service charge to have the machi~e repaired. It is not FAX - A -CAS E, Inc.' s intention to inake

large profits on the sale of supplies, we just want to protect our investment in the equipment
from being hared by low quality supplies that are on the market. Some of the supplies are
of such horrbly poor quality, that the manufacturers wil void the warranty if they are used.

I:AX-A-CASll.ln

LAW FIR

AU110RIZ slaNAi-

DATE

DATE

Jt 1/5 l)¡:i £. ~. C £1 J
S.mal numlir

Mudel

00 14 3



.~ ~. FAX-A-CASE INC.z". fiJiI'I,wttlalq-l.':.
601 West 11i1 Street, Suite 116 .

. .( \usun, Texas 78701
DATE CONTACT PERSON

CHECK EACH SERVICE YOU NEED & FAX TillS SHEET \VITII TilE DOCUMENT YOU \V ANT FiLE~

PHONE # 512-478-41"1
FAX # 5i2-478-52~

SERVICES OFFERED

PHONE #

ATIORNEYLAW FIRM

Section A
o File a Motion ---------------------------------$ 17.00
o File a Petition --------------------------------$ 17.00
o File an Answer ------------------------------- $ 17.00
o Obtain a Subpoena --------------------------$17.00
o File Miscellaneous Pleadings --------------$ 17.00

(Enter Instructions below)
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FAX-A-CASE. INc.7 BILLING H.EPOllT PHONE # 512-478-413 i
fi.,1rkl.,Oi r_ If you have any questions about the following

Hil Street, Suite lla F A~V~~~~7lt$252

'0 Texas 78701
transactions please call.

.. ,
Il.?..... .

:: ..,

CONTACT PERSON i
.iI . Risio~i:!il .i

ii ..i ii i i,)i i i ii . .Ili . ì . ..iII!) .......
.'

R.M ATT()RNEY ii. i .ii . FA~; # . ..........
"0 ii ii iii ........

STYLE .... VS i i.ii COURt
.. .....iiiiiI .i i /.... i

. - .~. . THE F()LL()WING SEÍ~VICES HAVE BEEN PËRF()RMEÐ BY FAX~A;0fA~I'ln7r.. -n Aii;::I!iiiii¡
iled a Motion ________..__________________________.._______.;;.-----.."'--"7-..--';-..,':.-r-..-¡------":-t,-'ê---:n-----tit'$0i )i....i/.I

i. . . . . ........... ....Wi?ili ."( Ii

ed a Peu tion ------------------------------------------0------------:----'êtTm1--t':----~.~1'-------~------- ~....
iled an Answer _________________________________________:...________......____i21i¿.li0:.____..:..."____177______"7$ii

iii i ii..

.;IiI ... ... .... ... .... . ...... _il.mi~ \.i ii
i

btained a S ubpoena ----------------------------------------------------....---Dr------r:7r-----..-.;~----- $

I
....... .i .. . ii ..' .. ·

led Miscellaneous Pleadings __,_________________..__________..7_.,..;1,..71....77;'1717..-.,7':.77-....':.'7:

.~':,'

.iy' i . ........ii
811

j1:~ned a Citation for service;":IIII;;!:';:: ;,;;if!::::¡:!;! :'!:;':: :," ~i~!iM *' H .. .
¡ntered an Agreed ()rder ____________..______________-_-,.-_------------,,------....-...._..-1....1....-"7;..............7...-: I..

*
i

ivered a .Notice --..----------....;--"1..----------------..7"';;8----7......7..77..,..."7...m--t\..:;..4-êê.B-i---..-----

i

iI'.Iii. ... .. .... 'i. .'
n (! -- ()tú~~s~i-l~es ... .01.... .. ... ......\i\ii
turned fie marked copy by mail __ 12:00+ postage .~... .....!i m

~cial Requests--per quote madeon-Ðutjli Ai . . ZII:!,+.ìl~i4fj¡!t---........... ... ... ~ii ii
¥~ncedaoutt Costs-Amt. $i./............................... ......... ........~%~JiiIi~.ii . . . )iiiii.ii.iliii.¡¡.
píèsriade in our ()ffice-NÜajQ~rQf páges ............... ...............1\1 $.

es~~~ourtbouse fies- Totål~ùmber of P,igêgi;¡i.' ..... ... .i1ii .. ..... .. . .... . . . .d.,.è.i
beift¡fpages iiil .ilii~'$l.()()Il't1gefor liîtSl~;.t~l

. rø£i~ãgêsiii . .IX$' .2õlpage £ör e'~(t~f~l:~
~li~ièšllil . .I .cOPiesX.$!"di . ....71'+
.. . 'úwif'ii 0~17d ....i . .iY. ... ....~~l'ø~

S ;!,I ,~..j222 L,,, . i.2. . . ..... .'....... ~çq.tion Ð --------------..---------...---..!.."'-..-........-r---..--..-------------"'.:m:r:rr'mt"",!t.7f¡!.. . . . .; /.. .....c .1 ... '. .... .. ...... ..'d
:harg.~sfor s.c:çti.ons A"ëB-C-J:'" -..---t..'ë~'"--';:"-- _~;.L;.i.. ..----....- ....""."--.--,,...-_..

Ei.~.pR.f'caS$. s E~iNER.ii!1 iiiIi .i

I!;i'. N ... t' ._,£21 .... Ii ..;2 i...i :";ELL~;.... -. . l iee ---..-,,_--"7"'-----¡0..:..r--~¡!.r't---'ë7.7'7."ë!!------..,.

iiii i...... ...... ........... ... .8.11 ............ i )1.1 ........ .....:'.....,.
iii:ii . _.~itation ------'...-..-..-~:.-.~..--';...-,::.--';,.."t;.....;.j,.,iii . (3amislimentjr-;j7r7:7-----..--:--.,f--.....~::.:..i..i. ~ . .. c; tg.. iill ..iI....... ......Ii S . 5pÕêrla,......"i... ...... ....~"li::¿. ... ..,i;'t!l' ...._u . ..... . 7~T-..----1Ij2j000!:~~ŽÍr..--r;,...,.r~~:7 .....

1rEl() _____________*_____.._..2~__~:.______..11::::---..~j~~--;'tt-- ......... i...... '....
()ther _ _____-------------------------------.....-..ÄÄ8Ä..,,--..;,..w..;..;..;.;;.:.-,.----..-----$

Ili0" ... ., . . .. .82...1 .l12u ii . . . il:.b .. . .... ......

iå~2¡. . .i;i'r

GRAND TOTAL OF ALL ClIA.R.(jES___...;:."l..J;.---.:;....l-.---....--1--Ä;.....t1....D"..i..:-7:--;;,,~.;:.;._..$.; iiiiiiili .
(:tahvas charged to E! AE E! Visa E! Masted E!()ther.C(f4# ... . ..2i .21. .........iiii

~~I/ .. ........ ........ ..... .. ..... ..... ...... ... .... .... .......... .............. ........... Ex p. .IDate A uti); Slgllltturc;.... . .. .......dWd . ... ... '.1. .... . . . .......

~êêóunt E!Ðebit my account --Bank Name ......... J\cct.4# .ii .iY .ii . \ \ypgement .yii .. .... ..Y\
,. r.,,R r. ~ ~.. , .. ir'.~,.. f1 , ,"l , ;... ,., ,l ,;u,.;..,.t"t' ..,,; ,I;

i
,.".., fiiUt ii \\

i



*
ATTORNEY SERVICES"....... ... ....- ...ll. ..'

A Prore:ssional Invest.igat.ions Company

Need a subpoena issued and served?
F.ax us your notice and the subpoena

is. on its way.

Austin service fee is oniy$.30.0ll.
For same day service add $ 15.0.0.

Attorney Services wiïl serve process
anywhere J~'1 the State of .. TttXas.
Please call for a quote by.phone.

SPECIAL
Surveillance / Stakeout
I nvestigative Services
Routine Field Skip Trace
Skip Trace

SERVICES
$30.00 an hour
$30.00 an hour
$1 5.00
$45.00 (if sucessful)

Office
FAX.

(512) 445 -jhJ€)fZf
445-0664(512)

Attorney Services is ovredand operated by Black.ie Blackmon.
Licensed by t.~e state of Te~res, State License No. A"'365 7.

Bonded and Insured, 17 years Ei:perience.

00 L4r



Office

445-7014



OFF ICE
(SI2)

445-70 14

FAX
(SI2)

445-0664

ATTORNEY SERVIGES -
W ANTS YOUR BUSINES:'SI

ASSET SEARCHES...........................,'~......l';"',-il...¡¡;~~~~I~~I¡lg., on

Skip Tracig (If SUcGessfu,U...... :':'~',:r;: ;':~;,.H;~": :./.::':ll~,~,~:O.
Process Serving . (AusUn ) .......... ............;.......:.:.;,:.::.-¡,~~:
Sworn Video Statements.....................n....................;.i;¡......~S15..;.00
Investieations (per hour )..................;...;..........;........;......~l.;:~...........S3();..O:O

Cb.lld CUstody and C11.i/d RSCf4rp:
./mest.tc SLrve.t.l.lance. .M.tss.tn.j Persons.

:~~ORNE~ERVICE5 SBR¥i¡:~"

STATE. LEGAL. DO CU NTS,~;\ .
I know your need for good servlc0.i I give It",and. I would...
appreciate ,.our business I

(512) 445-7014
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MEET

Dallas
Austin



400 South Houson Street
Union Staon
Dal Tex 7520

Phone (214) 748-0091
FAX (214) 748-0-FAX

ID#

Tota Page Count

(not inllini chi¡ Corm)

Phone /I

Fir:
Attorney:
Fu/l

Instrctions to Fax File, Ine.:

o
o
o
o
o
o
o
o
o
o
o
o
o
o
o

o

Cad :#
Exiration Date

Special Instructions:

~I



CUSTOMER
APPLICATION I AUTHORIZATION

Date

TaxD. (also your Fax File #)
FAX# ( ) .

. . . . .- .
ATfORNEYS USING THIS ACCOUNT

i

-

Telephone # ( )

. .

. . .
..... .. ....

_. ..... . .., . ...
.. ,.. ... ---I

.. ._,......-~I

" ""~'_:jt~:;_ .i.,.

.

... ... ..... .

-- . . ... '- ... -_.. -
EMlpUUFRl TO RE~~EST,SERVIGE õt ,'_

. . . .. ., .. ... . ._..- ....'.. ... '.-. -

. ..... ..~... ..~¡,..,.
. --.-~ ~--

. .
.. . ...,.,.,... .......--.:. ~.. ... ... :. .. . ..'. ,.... ..'.. ... ...

..,... .: .... . .... .. . .... ."-.. .::.. . ...:~ -~.. ..METHOfiOrPAYMENT .. '. .
1. Credit Cad; 0 America Exress CJ,

Credit Card Number
:.........,N.ai..e~lo..nCa.dl . ... .... ...,....... ..

.'"F - .-. ...' . ., - .. ... .', .... .................Yc
2. Escrow Account: Deposit Amount. .
~ Crdit ~ 10 ser.. pant .1' ehp slil! y,!! II.. held ~ Îl~l

a. firm to replace the cbarge slip. If a check bas not been received inwi be executed. . .

~led nuber of docm..nts m..d in you ofl permOlt! '" ' .J

o

c s

l

.

.. .. .-.
Person Authorizin2 this Account-

.

~
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IN TH! UNIT!D STATES
DISTRICT COURT

FOR THe NORTHeRN DISTRIC1
0' TEXAS

vs

)
)
)
)
)
)
)
)
)
)
)
)
)

OOI£T NO.

Attorney'.
Author1iatlonTo
Ixecute Document.

I do hereby authorize ,a
fAX FXtl,INe. reør:esentative, to execute the .tt.ached documenti

numbered cou...

Attorney
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EXPRESS SERVICE

'0 extra charge. All or our servce is express and we make special effort to meet emtrgençy deadlines when the need arises.

FAX FILE CHÀRGES

FILE PETITION $18FILE ANSWER $18FILE MOTION $18
ISSUE SUBPOENA $18
ISSUE & SET HEARING OF TRO $10
SET HEARING OF MOTION $10ISSUE CITATION $7ISSUE NOTICE $7
ISSUE CITATION & NOTICE $12
ENTER AGREED ORDER $12
RETURN HARDCOPYBYMAIL $2
ADVANCE PROCESS & FILING FEE 5% SC
APPELLATE BINDING $31coPy

TRANING & BONDING

COPY CHARGES
Copies made in Fax File offce 10 cents per copy
Copies made at courthouse $1 per copy plus out-or-pocket expnse.
Minimum charge for courthouse copies is $5 plus copyexpnse.

CALL ATTORNEY'S CHOICE OF SERVER OF PROCESS $5

SPECIAL REQUESTS: Minimum of $5: Jobs reauirg excessive time
i.e. standing in line at bankrupçy court, COp)iQgieqtlrlf"ites, etc. are biled
at $15 per hour.

The Fax File staff has been properly trained to fie documents and to perform all other cou,rttiouse
seDatives do these jobs repeatedly aDd know the right people requied to get them done properJy~security. . ..
OFFICE HOURS

~

repre-
your

.. ie offce is open Monday thru Friday from 8:30 A.M. to 4:30 P.M. The fåcsimilèmad1Ûes arealwi:s 01\.

CHOOSING SERVICE OF PROCESS..

THERE ARE TWO CHOICES WITH FAX FILE FOR

1. We cal one of several qualified private companies who speCialize
county schedules. We pay them and bill you the process fees. A 5%
credit cad is used.

. 2. We cali your choice of private servce of procss. We charge $5 for time
bil you directly, or we ca add diis to your Fax File. charges.

FAX FILE LOCATIONS

. Fax File, Inc. has offces in Dallas, Austin, San Antonio, Houston, Greenvile and Denton, wiih ex:a
cities. The.se offces wil receive aDd procss work from attorneys in any city in the United Slales.

ADDITIONAL SERVICES

Private servce of process is offered in all Fax File offces. One call will take. care of everything.

ANOTHER STAFFMEMUER

Fax File, Inc. would like for you to consider our representatives as extcntions of your ov.n stuff who a.re laøted ¡:~ the co..
( " get paid only when we do something fur you, which eliminates downtime. Weare here to be of sCf\ice to you and yours
'- Á File offces are conveniently located in close proximity to the rcspecth'e courthouses so all WOtk is done effciently, economica.ly and quickly. .

nlfricihi i'19. l'aX fIle. lnt.. i

00154



PRINCIPALS

Mr. Reagan Martin is a 1961 graduate of SMU Law SchooL. He hn5 practiced law in Dallas since that time and is a family law
specialt. He has als owned and operated several other SllCCC5Sfui husinesses during that time. l lis oflccs are at 3503 Fairmount,
Dalas, Texa 75219. The telephone number there is (214) 559-0555.

Mr. Reyburn U. Anderson is a 1962 graduate of SMU Law SchooL. He has heen a family taw specialist since 1975. He bas been in-
volved in several other ventures since 1962 but law has been both m~n's primary endcavor. Mr. Anderson offces at 17120 Dalas
Parkwy, Suite 22, Dalas, Texa 7524. The telephone number at lus law offce is (214) 248.8383.



l\liqlJst 24, 1989

Mr. John F. Campbell
Attorney at LaH
805 W. 10th St., Third Floor
.Austin, TX 78701

Dear Hr. Campbell,

The enclosed information ~dll inl-ri-(llic'o. you to a n~Hset1.,ic~i,egal
Action Fa~ - DFW is offering at thE' D¡:ll~s and F0lt Horth('01Jrthouses.
We offer, via the medium of fax, t nhe .yoHrtirm '$rllf~:=i#nco. at the
courthouses, and to accomplish th~ serv:tcl"~ YOtl r~~t\'e!'t of tlsfnthé
most efficient, professional and speedYl18.nner- availahle.

In essence, He are offering to tPcej,,~ documents f017 fild.tlg,etc.
via our state of the art las"'r fax .llachtne:. t(-..mak~t~é.h:0éS!'.'lry
copies, to file at the C0t1rth0IJ~e:= ¡:-nri lo ... fr.~J,.. the .~('l1rt.-'\l-.~mr0i:rago.s
back to the hu"yer. l'le also no re t.r.ev"ll, set headn'J~ and êí number of
related services, as you Hill se'? frnm t.l''' "S"'rvlce In::!trlJcttjl)''.$lll:F(t I
have included Hi th the brochure. Ollt: rri roe!' are li5ted tn then:;lgltlleof
the page. (Any documents remainin'J in mir pi)ssession ate m.~i1ed back to
the lawyer immediately).

Since we would need to isslJe thA
necessary, we usually set up a cre,H t ('êí
use our services. (A sample ofth1s31'Jrr.",ment
information). We t-iould be happy to he 1 l ými jf tli""rp
you need our services at the DAllan or Fhl:t Hörth
have had an opportunity to read theen~l
hesitate to call me collect if yNl, or ~ny
questions, or if t.ie can help you in Any Htly.

Hy co-director is an instructrir. of lAP.. ;;r"l.thp.
Legal Assistants Program at the ";:ll~R.rnmm"n
stud~ntsl t-iho V1örk in out'''fttl'~, ~rp. tl':."lln..4 V1
of them and are aHare of the sp.n~it:t v'"
in our office.. They are efficient
arises that they ca.nnot ::01 ve, tlv"'y
try to find alternatives t-ihich ':7ill "g~t

$inc;r:~iy~i-nrR ,

/1.J:.t. ~L cJ.;...

tit' e l,a in

Enclosures

ti EU,\L ./\ C"llH ) i'~ IF\.'\ ii ) IF \y

900 JACKSON STRFET. SlII IE Ii!' . 11:\11 AS. HX:\S 7~101

i: A 'C 214 i, ~ \ II, ì I , II 'II i." \ 1'1'" 00156
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LEGAL A(:TiON ~~'í~DiT\V
900 Jacksn, Suite 170

Dallas, Texas 75202
i:'AX: 214 653-16/1

PHONE: 214 653-1922

SE RVIC~ E: INS.t" Hl.J C.rlON S
Please type or write in block capitals.

CAUSE NUMBER
(Whe aveablel

FIRM NAME

REPRESENTATIVE

00159



LEGAL ACTION FAX DFW ,. INC -

SERVICE AGREEMENT

AND CREDIT CARD USE AUTHORIZATION

We hereby authorize LEGAL ACTION FAX - DFW, INC. :
(i) to perform the services marked on any Legal Action Fax - DFW Service

Instructions form ("Service Instructions");
(ii) to accept Service Instructions from the persons named below;
( iii) to pay any filing or other 

fees on our behalf; and

(iv) to use the corporate credit card named below to pay for 
services directed

by our Service Instructions, costs of services, or fees extended on our behalf.

We acknowledge We have received and have read the Service tnstr.uctions form and
your brochure explaining your services.

VISA MASTERCARD AMERICAN EXPRESS

DISCOVER OTHER

CARD # EX P I RAT ION DATE --l--

PRINTED NAHE OF CARD HOLDER

AUTHORIZATION SIGNATURE

Until we notify Legal Action Fax - DFW, Inc. by fáx or in writingoth~rwisefithe
follo\-1ing persons are authorized to sign Service Instructions and to authorize
payment by credit card:

NAME (Please type Or print): SIGNATURE:

Legal Action Fax - DFW, Inc. shall not be liable fOr
consequential damaqes, or for damages in excessof $500.

FIRMlLAWYER LEGAL ACTION FAX INC.

By: President
By: Date:

Ti tle i

Date i

YOUR FIRM'S ACCOUN'l CODE WI'lH LEGAL ACTION FAX - DFW, I.NC. is

- - - - -- - -------.-,. == - -_.. --- - _.......... -.......... = =_..- =_....- - =_..,. == -====.. _..,.- = -=.... ÒÕ-l. 60_
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REAGAN M. MARTIN

464~, oJ1
THE LAW OFFCE OF

REAGAN M. MARTIN
ATTRNEYS AND COUNSELORS AT LAW

3503 FAIRMOUNT AT TURTLE CREEK
DALLAS. TEXAS 75219

BOARD CEFIED. rAlLY LAW
TEAR BOARD or LJ'ALBPECIALlZATtON

September 29, 1989

Re:

Dear Mr.

under Texas law



clerk, it cannot be concerned about an or iginal $ignature on the
pleading. In fact Section5L. 806 

directly addresses this issue

by providing that the sender of the faxed pleading must maintain
a signed or iginal of the pleading which must be filed upon motion
by a par ty and orde r of the cour t.

1 believe that the most eff icient way to insure the validi ty
of filing faxed pleadings is fo.r the Supreme Court to promulgate
a new Rule of Civil Procedure specificallY 

authorizing the filing

of such faxed pleadings. In this regard, 1 would propose that
, the following rule be added to the current rules:

Rule 74A. Filing of Documents Reproduced by 

Faci:imile

A pleading reproduced by means of facsimile
transmission .shall be ac.cepted.... ..as.thesigna.tl1.re pleading
for filing 

and for all other courtrelatedPurpoSespr9yid~d
that the øiig .pal 1'1 e~?),h9 5?"l?Me~ .. w ~.t~ ~~e a '9ha tUU
requirements of Rule 57, andt..hereproducedpieaqing pearsi a
facsimile of the origirlialsigna.t\lr=~...... .Th~J(ar~,¥filing .a
p 1 e aò. ng r ep r oòuc eò by f aaC ....1 e ,trallal').aaføJl "'''!la.i:i:...i~i;M. n
the original signed ple.ading.... Any par=ty. t~..êl suitmay
r eq ue s t the 0 iig . na is. gnedP 1 eaò),iig , wMch Æ.,,'lUesi;l"uS,~.n~e
maòe .n the W" of..aiiot.on. .to.t~e £9uri,.¡i: the Court
grants the motion, the Court shall ordertheorj.gj.nalsign~d
document to be .filed with the Court..

As youwHl ii~it, t~òaproPøa"ò iWlei4~.Ja.l:a~,~ò UI'Ølt the
language of SecÜon 51.696, and .s the~e.faj\,e., Paf\l~l~,~ tó
Legislative intent. I. numberepthe. Ruleêls74A.,a~1....believeit
should be Placed ...ed.at"ly after. ¡Me?4;. .wb'li~ . Àiree~l'Y
addresses the fHing of pleadings and øther paper$ w),th.the. .Çl,,r~
o.f the court. For your convenience, I have enciosed copies of
the proposed rule o.n seperate sheets of paper.

As we discussed by phone, I wouia appreciate yøur placHn9
this propo.sed rule ón the Rule.s comnittee. docket... ... for
consiòerationa$ a new rule to gø .ntø effeçt.ll' ;¡an.uiij\,'l,.,i~~~i
"1 so, . n v.1ew of the fact that a r u1'ng reg.ard'n9' thE! (\,attÀ+i;rm ~
HHng fax.ed pleaØings .$ extreinly . 'l"portanttø tb~ .,e~"¡;~~'f'9e.
operation .ofbusinesses such as 

Fax File, I w.ould like to know if

4" _ .; ..,. l-.,' . .. -;": i. b '. =: +: ~ ~ ": ..".J .. .-. - -. n- ,... -. .. ,~" '" ....~; ,. ... - ...-.. .. "" "'.

extremely helpful in light ox: the fact ~hat a new rule canno~ oe.
enacted until 1992.

1 would appreciate your reviewing the proposed 

rule and the

enciosed materials. I will be calling your within 

the next few

weeks, and will be interested in your comments. In the meantime,
please feel free to call me should you have any questions
regarding this matter.

SincerelY,

VI),J l ra~
Paul R. cle'"~ler

00163



Rule 74A. Filing of Documents Reproduced by Facsimile

A ple.ading
transmission shall be

for filing and for all other

that the original pleading

requirements o.f Rule. 57, .and

facsimile of the original
pleading reproduced

the

document to.
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Rule 74A. Filing of Documents Reproduced by Facsimile

A pleading reproduced by means of facsimile
transmission shall be accepted as the signature pleading
for filing and for all other court related purposes provided

tha t the or ig inal pleading complies with the signature
requirements 'òf '.Rule 57, and the reproduced pleading bears a

facsimile of the original
pleading reproduced byfascimile
the or ig inal signed pleading. Any
request the original signed pleading,

made in the form of a motion to the

retain

party to a suit may

which request must be

Court. If the Court

grants the motion, the Court shall order the original signed

document to be filed with the Court.
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Rule 74A.Filing of Documents Reproduced by Facsimil"

A pleading reproduced by means of facsimile
transmission shall be accepted as the signature pleading
for filing and for all other court related pUtposes provided

that the original pleading complies with the signature

requirements of Rule 57, and the r lng bears a

facsimile of the original signature. a
pleading reproduced retain
the or ig inal signed pleading.

request the original signed

made- in the form of a

grants the motion, the Court

document to be filed with the Court.

Court

signed
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE
THOMA R PHIlPS

P,O. BOX 12248 CAiTOL STATION
CLERK

JOHN T. APAMS

AUSTIN, TEXA 78111

(512) 46H3U
EXECUTIVE ASS'T

WILLIAM L. WILLIS
JUSTICES

FRKIN S, SPEA
C, L. MY
MOL A GONZA
OSCA H. MAUZY
EUGEN A COOK
JACK HIGHTOWER
NATH L. HECHT
lLOYD DOGGET

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

september 14, 1989

\~
cl....A:

~~~- -~/Mr. Luther H. Soules III
Soules and Wallace
Tenth Floor
Republic of 

Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

I enclose County Cöurt-at..Law JudgEr phillips' lètter to Chief
Justice Phillips regarding electronic filing of. documents.

Has the Committee done anYtyork onthis~ubjeCt? Tb.è. $tåtUteS
to which Judge Phillips refers were enacted effective September 1,
1987.

Sincerely,

~Hecht
Justice

NLH: sm

00167
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THE SUPREME COURT OF TEXAS
CHIEF JCSTICE
rumlA R. PHIUIPS

P.O. BOX iiz..s CAPIToi STATION

¡\USTIN. TE.'X 78ill

(512) ..63-312

CLERK
JOHN T. ADAMS

JCSTICES
FRANKLIN S. SPEARS
C. L RAY
R.A.lL:\ GONZALEZ
OSCAR H. :'LACZY
ECGENE A COOK
JACK HIGHTO\1;'ER
NATI L HECHT
llOYD DOGGE1

EXECUTIVE ASST.
IXILLlAM L. WILLlS

AO:-IINISTRATIVE ASST.
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september 14 , 1989

Hon. J. David Phillips
County Court-at-Law Numer 1
Travis County Courthouse
Austin, Texas 78767

Dear Judge Phillips:

The Chief Justice has referred to me your letter regarding
rules for the electronic filing of documents. I .amtheCourt IS
liaison for .all matters pertaining to the rules.

The Rules Advisory Committee has recommended amendments to the
rules which .would permit service of papers, .other.than citation and
papers required to be served by hand, upon parties by. e.l.ectronic
means . However, the Committee has not recommended rules on filing
of documents by electronic means.

To avoid unnecessary proliferation of local rules, I
anticipate that our Court will want to try to fashion rules which
will apply statewide. Howev.er, we would welcome any suggestions
you or others have.

I am advising the. chairman of the Rules Advisory Committee,
Luther H. Soules of San Antonio, of your letter and your interest
in this subject, and you may be hearing from him further 

as work
on this subject proceeds. Thank you for your interest in
procedures to increase the efficient operation of the courts.

Sincerely,

Nathan L. Hecht
Justice

c: Judge Schless
Judge Clark
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STATEi-9"R~TEXAS.~~

J. DAVID PHILLIPS
JUOGE

COUNTY COURT AT LAW NO. f
COUNTY COURTHOUSE

AUSTIN. TEXAS

Septemb'er 8, 1989

Hon. Thomas R. Phillips
Chief Justice of Texas
Supreme Court of Texas
P.O. Boxl 12248
Austin, Texas 78711

Re:

Dear Mr. Chief Justice:

As you are no doubt aware,
latest tool and toy available to the
explosion in
"fax" field
from two of these are attached.

At the trial court levei,
í:oreseeable impact of .the use
is not clear what legal force
with a court. We therefore write to
Court is planning to offer us guidance.

Sections 51. 801 through 51. 807 of the Government Code
appear to be the only statutes pertaining to the subject. Section
51.803 provides that the Supreme Court "shall adopt rules and
procedures" while Section 51.807 says that local courts "may adopt
local rules" and submit them to the Supreme Court for review and
adoption.

00169



Does the Supreme Court plan to promulgate rules as
legìslature has dìrected? Should we in the local courts await
guìdance before attemptìng local rules, or do you ìntend
to be ìnìtìated at the local level? Your guìdance ìn
would be greatly apprecìated.

Kindest regards,

JDP lsrc

Enclosure

xc: Hon. Michael J. SchIess
Local Admìnistratìve Statutory
County Court JUdge

Hon. Harley Clark
Local Adrninistr.atìve Dìstrìct
Court Judge



FA INC.
Filing with Legal-Ease

FA.X-A-CASE, INC. is a filg service that alows any attorney, thugh the uSe of the fax machie, to have a
speedier and more cost efficient access to the courouse.

How???. . .
By faxing your legal documents to FAX-A-CASE, INC., who then prepares the necessar copies, fiIes them,. .. .'.. ...... .. ',' ....
obtas citations and subpoenas, has process issued and has it served, by your server or our. In a shott tie, we

then fax or send back to your office aU signe~ stamped and me marked copies, along with any necessar exhbits
and our biling report, containg an itemied list of al the functions we performed. It is as simple/ as that. 1£ you
wi look at our SERVICES OFFRED sheet, you wi fid we perform these and many other functions in al cour
jurdictions -- Justice, Small Clais, County, S tate. and FederaL . .: '
What willthis cost???

Cost??? You'll actualy INCREASKvourPROmS.

You wil save your tie, by not having to go to the courouse, and thus, increase yOur bilable hours.

?u :?::.: ,::::: ,:', :::,,':.::!::\Pt/;::;::.-::::.::;,:.:, :': ::'e":;::":::: .;:.:- ,.:;::.:):;

You wil save your employees' tie, by not havig to go to the courouse, and thus, increase their
productivity by utizing the saved, tie for other tasks.

As ths is a receiptable expense~ you.ean bil your client for the fiing servces, äsyou do tor long
distance and copy costs, and thus, tur whl1t was an expense into income. .

. 'As a result, the tie, money and increased productivity 'gained. from the above thee factors. wil translate
increased income and thus, a much MORE PROFIABLE BOTTOM LIN for you. ¡. ..

rST
b:COND

THIRD

Where do I get a fax machine???

If you do not have one, FAX-A-CASE, INC. wil give you one, which you can use. 24 hours a day, 7 days a week,
for your every fax need, be it business or personal.

When can I start utilzing this service???

**IMt:DIATEL Y ** TIs is definitely a win-win situation, anyway it is viewed.

Cal-FAX-A-CASE, INC. - at (512) 478-4131 and ask for SHAON. v
C,\-a'r""

FAX-A-CASE, INC.
601 West 111l Street - Suite 116

Austin, Texas 78701
PHONE # (512) 478-4131

FAX # (512) 478-5252

... It wi 6e In-1"a:-l1atng áong 6u.iius wìtÆgou ... 00171



FAX-A.;CASE, INC.
Filing with Legal-Ease

QUETIONS 111

QUESTION: What services will FAX-A-CASE, Inc. perform for me?

ANS'WER: FAX-A-CASE, Inc. wil perform all of the filing jobs you now do yourself. In
all documents in all jurisdictions, we wil deliver notices, obtain citations,
of process andit s service. In addition, we wil do many other services. Please
form.

QUESTION: IfI need copies of documents from the Court's fies, wil 
you get them?

iNSWER: YES. We wil copy the
for charges.

QUESTION: What does the phone company

ANSvVER: Nothing, when sent locally. Faxed
long distance phone calls are charged.

QUESTION: How wil I know that my work has been completed?, .
ANSWER: FAX-A-CASE, Inc. wil fax an itemized

when we have completed our work.

QUESTION: -Wil the couns acceprcopiesfor íiingih lieu of original signature pleadings?- .
ANSWER: YES. Accordig to the officials who ar in charge of the offices that handle the filing

documents, they wil allow and accept copies to be filed. In addition, FAX-A-CASE,
met with all of the governing coon offcials and received their approval.

QUESTION: Wil you fie documents in the Federal Courts?

ANSWER: YES. As you are aware, the federal coons require an original in signature on each
. that is fied. As you faxa docutmentto us to. be ~led~ we ~~ attach one of Y0ul:'

.. aunhorization forms and file it. Our fiing procedures havebeenapptovedbY
charge oithe Western Distrct;

QUESTION: How wil I b~ biled?..

ANSWER: FAX-A-CASE, Inc. wil charge against your credit card or work from a
account or set up some other acceptable arangement

QUESTION: What are your hours of operation?

\NSvVER: When the Couns are open so is FAX-A-CASE, 111è. However, our
24 hours a day to receive you documentS whenever you send them.

THE
VERDICT:

FAX-A-CASE, Inc. wil be your liaison with the courthouses.
special service you need to be performed, we ar cheerfully at
and tell us or wrte it up and fax it to us - we are here to serve
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CLERKS
Ch.51

SUBCHAPTER i. ELECTRONIC FILING OF CERTAIN DOCUMENTS

§ 51.803

Law Review Commentares
Annual survey of Texas law: Civil procedure. Erin Dwyer, 38 Southwestern L.J. (Tex.) 421

Ernest E. Figari Jr., Thomas A. Graves and A. (1984).

Ubrar References
Clerks of Courts cS69.
C.J.S. Clerks of Courts § 39.

§ 51.801. Definition
In this subchapter, "electronic fiing of documents" means the filng of data

transmitted to a district or county clerk or a clerk of a court of appeals by the
communication of information, displayed originally in written form, in the
form of digital electronic signals transformed by computer and stored on
microfilm, magnetic tape, optical disks, or any other medium.

- ..--',----~~--..
Added by Acts 1987, 70th Leg., ch. 148, § 2.97(a), eff. Sept. 1: 1987.

Prior Law:
Acts 1983, 68th Leg., p. 4505, ch. 732, § l(a).
Vernon's Ann.Civ.St. art. 29f, § 1(a)~ .

Prior Law:
Acts 1983, 68th Leg., p. 4505, ch. 732, § 1(b).
Vernon's Ann.Civ.St. art. 29f, § 1 (b).

§ 51.802. Place of FiIng
The place of filng

county clerk or the clerk
tion is transmitted.

:::;;':::: .':':::",:: '::::,.\ ":::,.),::"::,,:

§ 51.803. Supreme Court Regulation and Approval

(a) The supreme court shall adopt rules apd procedures to regulate the use
of electrontc copying devices for filng in the courts.

(b) An instrument may only be fied as provided by this subchapter if
district, county, or court of appeals has established a system for rec
electronically transmitted information from an electronic copying device,
the system has been approved by the supreme court. A distJ:ct or co
clerk or clerk of a court of appeals who believes t.here is justification f
of an electronic fiing system in the clerk's office must request approval
system from the supreme court. The supreme court shall approve or
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§ 51.803
JUDICIAL PERSONNEL AND OFFICIALS

Tite 2prove the system and may withdraw approval any time the system does not
meet its requirements.

Added by Acts 1987, 70th Leg., ch. 148, § 2.67(a), eff. Sept. I, 1987.

Prior Law:
Acts 1983, 68th Leg., p. 4505, eh. 732, § 3(b),

(c).
Vernon's Ann.Civ.St. art. 29£, § 3(b), (c).

lIlstor1ca~ote

§ 51.804. Completion of Electronic Filing

To complete an electronic fiing:
(1) the person filng an instrument with the district or county clerk or the

clerk of a court of appeals must transmit the instrument electronically;
(2) the receiving station mUst transmit acknowledgment to the sending

party by encoding electronic receipt of the transmission;
(3) the sending station must encode validation of the encoded receipt 

as
correct; and

(4) the rec~iving station mUst respond by encoded transcription into the
computer system that validation has Occurred and that the electronic
transmission has been completed.

Added by Acts 1987, 70th Leg., ch. 148, § 2.67(a), eff. Sept. 1, 1987.

Prior Law:

Acts 1983, 68th Leg., p. 4505, eh. 732, § 1 

(c).Vernon's Ann.Civ.St. art. 29£, § 1 

(e).

lIlstorical ~ote

§ 51.805. Transmission or Distribution of Data

(a) A receiving station, on completion of an electronic fiing,. shaI1:

(1) transmit data to the appropriate Court as required; and

(2) distribute data as required by statute or rule.

(b) Data must be distributed or transmitted from or through the medium 

of
direct computer transmission, microfim, magnetic tape, Or optical disks, or
any other medium approved by the Supreme court. .

Added by Acts 1987, 70th Leg., ch. 148, § 2.67(a), eff. Sept. I, 1987.

Prior Law:

Acts 1983, 68th Leg., p. 4505, eh. 732, § l(d).
Vernon's Ann.Cív.St. art. 29£, § l(d).

lIlstorical ~ote

50
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CLERKS
Ch.51

§51.807

§ 51.806. Signature on Original

(a) If the supreme court determines that each document fied by electronic
transmission must be signed in the original, that requirement is satisfied if the
sending station at the point of origin maintains a hard copy with the orîginal
signature affixed that, on order of the court, shall be filed in original hard

copy medium. The electronic transmission of the data to be fied must bear a
facsimile or printing of the required signature. The signature may be repre-
sented in numerical form. The electronically reproduced document must
bear a copy of the signature or its representation in numerical form.

(b) The electronically reproduced document shall be accepted as the signa-
ture document for all court-related purposes unless the hard copy with the
original signature affixed is requested by one Or more parties to a suit or

other agent required by statute, law, or other legal requirement. A request
under this subsection must be made in the form of a motion to the court. If

the court grants the motion, the court shall order that the original be filed
with the court.

Added by Acts 1987, 70th Leg., ch. 148, § 2.67(a), eff. Sept. 1, 1987.

Historical Note
Prior Law:

Acts 1983, 68th Leg., p. 4505, ch. 732, § 3(a).
Vernon's Ann.Civ.st. art. 29f, § 3(a).

§ 51.807. Local Rules

(a) The courts of a county may adopt local rules that govern the trans-
mission and receipt of documents or reports stored or created in digital
electronic or facsimile form and. that provide for recognition of those doc-
uments as the original record for fie or for evidentiary purposes.

(b) The rules shall be submitted to the supreme court for review and
adoption as a part of the overall plan or procedure for the electronic filng of
documents.

Added by Acts 1987, 70th Leg., ch. 148, § 2.67(a), eff. Sept. 1, 1987.

HIstorical Note
Prior Law:

Acts 1983, 68th Leg., p. 4505, ch. 732, § 2.
Vernon's Ann:Civ.St. art. 29£, § 2.

51
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TRCP 21b. Sanctions for Failure to Serve or Deliver COPy of

PleadinGs and Motions

If any party fails to serve on or deliver to the other

parties a COpy of any pleadinG, plea, motion. or other applica-

tion to the court for an order in accordance with Rules 21 and

21a, the court may in its discretion, on notice and hearinq order

all or an art of

shall not be

contained therein, require such party to ~av to the other parties

the amount of
attorneys

215.

00177
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Fu LBRIG HT & ..AWORSKI
1301 MCKINNEY

HOUSTON, TEXAS 77010 HOUSTON
WA.SHINGTON.

A.USTIN
SA.N A.NTONIO

OM. LAS
LONOON
:ZURICH

FULBRIGHT
REAVIS

NEW YORK
LOS ANGELES

TELi;PHONi;' 713/651-5151
TELi;X' 76-2829

TE:LECOP1ER: 713/651-5246

January ll, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8,1990,
we conside.red ( i) the various COmm!3nts inaci.e at the. pub J.iC
hearing held on November 30, 1989 addressing the. proposed.
changes in. the Texas. Rules ofCivi1.Procedure,(iiJtheiwri ttén
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii )additionaJ. proposals for rule c.lànqes.
The persons participating in the meeting were David Becki Pat
Beard, and Elaine Ca.rlson. The conclusions reached at the
meeting were as follows:

5. Rule 21(b). The comment raised the question of
why the proposed amendment, which addresses the sanctions
available for failure to comply with Rule 21 and Rule 21a, does
not merely refer to the sanctions available in Rule 215. Doing
so would .be consistent with the notion 'of having only one
sanctions rule. The apparent reason is that the new Rule 21(b)
adds specific sanctions not expressly listed in Rule 215,

This subcommittee recommends no change in the
proposed amendment.



MICHAEL LUCKSINGER

November 14. 1989

Attorney At Law

(512) 756-6050

Honorable Justice Nathan Hecht
Texas Supreme Court
P.O. Box 12248
Austin. Tx 78711

Re: "Proposed Changes to Texas Rules of Civi I Procedure." etc.
as outlined in the November 1989 issue. Texas Bar J.ournal

Dear Just i ce Hecht.

Much ado has often been made about "de-legalizing" much of
the verbiage in legal documents. and our laws. especially. anñ
not surprisingly. by laymen.

I would propose that such a principle be appl ied in the
drafting and amending of our Rules of Procedure and Evidence.
Arguably no other body of law or rules is more deserving of
being laid out in plain language. where possible. than the
"how. when and where II codes of procedure for our courts.

Example 2: Proposed Rule 21b.

If a party fails to serve on
parties a copy of any pleading.
appl ication to the court for any
21 and 21a. the Court may. in its
hearing:

(i)
(ii)

to

e
resul t of the

(iv) make
the court deems
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1£. )irk ~.afurtUt,IIl
LEGAL ASISTANT · EDUCATOR

5570 WINFREE DRIV
BEAUMONT, TEXS 77705
643-649 (409) 833-0894
November 20, 1989

Justice Nathan L. Hecht

Texas Rules of Court Conference

Dear Justicè Hecht:

I would like to offer the following comments on

the Proposed Amendments to the Texas Court Rules:

1. Suggested addition to 'lRCP Rule 21 or 21b:
It shaii be within the court i s discretion to strike
illegible documentary attachments to ple.adings or motions,
on motion by an opponent, subject to the right to amend
seasonably.

3. Query as to the purport of Rùie 21b:
Wiii a party still be subject to sanctions if he can
prove that the lack of notice to others Was due to a
postal delivery failure? One example is that postal
carriers frequently allow supposed agents to 

sign fOr
registered mail despite specification that.. delivery be
restricted to addressee only. Wiii .the . pre~ence in the
file of the court of the pleading preclude sanctions?

00180



PO"VELL POPP & IKARD

ATTORNEYS AT LAW

707 Wi:ST Ti:NTH STRi:i:T

M. FRANK POWELL.
.JAMi:S 1"01"1"
WILL.IAM IKARO

AUSTIN, TEXAS 78701
Ti:L.i:I"HONi: SI2 473-2661

G. WAL.Ti:~ MCç:OOL.
PATRIç:IA L., Si:SSA I'Aç:SIMIL.!! SI2 479-8013

September 15, 1989

I~

rfL.. ..:t
/t( ¡,

It-;P", --
:;(;lKI L.GARL.I N

:111 ;''¡7f

The Honorable Thomas R.Phillips
Chief Justice, Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

RE: Proposed amendinents, Texas Rul~s of civil Procedur~

Dear Mr. Chief Justice:

Several people have spoken to me about the proposed rules.
Accordingly, I am taking this opportunity to furnish the court with
my unsolicited advice. Perhaps this will elevate ine to your
"advisory" committee, for as our mutual friend, Tom Stovall, once
said, "I am one of the Governor's advisors. He told me, 'Stovall,
if I want your advice, I'll ask for it' .n. In any event, what
follows are my comments on various proposals.

2. TRCP 21b. By setting up a separate rule for sanctions the
court is departing from the concept behind Rule' 215,. which was
to lump all sanctions together. If you will. reter to the
advisory committee notes, prior to the adoption of Tex. R.Civ. P. 13, January 1988, you will note that .the advisory
committee specifically provided in Rule 13 that the. sanctions
. available would be those listed in Rule 215, wit.h. .the idea
being that they did not want various sanctions strung. out all
over the Rules of Civil Procedure. Rule 21b ought to simply
authorize the trial judge to utilize the sanctions contained
in Rule 215, for failure to serve or deliver a copy of the
pleadings or motions.

Kilgarlin
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Riddle & Bro'wn ~;7.
~~~h

rr ~- \V'
November 22, 1989

Philip W. Gilbert

Board Ccrtilieu ~ Civil Trial Law
T~xas Board of L~gal Specialization

Justice Nathan .L. Hecht
P. o. Box 12248
Austin, Texa.s 78711

Re: Proposed Aiendments to Tex;a,s . (2o'lJ:taules
Dear Justice Hecht:

Incidentally, I believe that the proposed rules 

changes wnave been published are helpful and constructive, with only
exceptions. For the reasons discussed above, the suggeS'bed ch
to TRCP 21b, apparently permitting the. extinction of grou
relief or defense, and other Rule 215 sanctions, kills a
a bomb. The failure to serve copies Of pleadings and m
very often due to secretarial error. Even when I have
my opponent was intentionally (and repeatedly) failing to
this wrong could have been adequately remed1edby a "finel'
a brief postponement for response. Leaving tne cho.i~e .of san
to the unbridled discretion of a single judge pe . . 

the exof prejUdice or bias (or lack of understanding) to
the imprimatur of the Law. It does nothing to pJ:c:mote fjustice. .
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TRCP 57 signing of Pleadings

Every pleading of a party represented by an attorney shall

be sighed by a~ leas~ one a~~órney of recotd in his individual

naine, with his state Bar of Texas identification nuinber, addresS,

;lfi~ tejephone number ( . end, if 

avail ablè , tele'Cåpierniimberl. 11

party no~ represented by an åttòrii,"y,.l+a,li\~;kgh his~adi¡i'is'i
state his a(idresS, #'1 t..lephpiie' iiuier (. and · if avai1åble,
telecopier numberl.

( COMMENT TO 1990 CHANGE:

information with other identif
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February 1, 1990

TO: . Supreme Court Advisory Commi ttae: . Subcommi ttee
on Rules 15 to 165

FROM: David J. Beck

The foll?winq

the recent correspondence

unable to attend the meeting of the

the judgment of the other members

respect to the conclusions

Proposed Rule 57

phrase II in his

required if he is

or a professional

been in the rule for a

any way being changed.

The. subcommi ttee recommends no change.



MEORADUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, 1989

Re: Proposed Amendments to Texas Court Rules

I apologize for not being able to submit my comments. prior to
November 30, but hope that these arrive in time for consideration.

"',..-,~-..

(9) TRCP57: Again I have a question. What does the. phraseli in his individual name, li mean? Is Signing a "law firm
name by" a signature "in his individual name"? If t,J.aw firm
is a professional corporation, the lawyer . 

would not be signing the
paper individually, but would be signing on behalf of the
corporation. I believe that this phrasene~ds some clarification.

:':::' '::~
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RONALD D. STEPHENS
Office Phone:
549-2165

Attomey'at.Law

P.O. Box 1269
GRAHAM, TEXAS 760

November 24, 1989

Home Phonè'
549.2084 . j

Honorable Nathan L. Hecht, Justice
Supreme Court of Texas
Post Office Box l2248
Austin, Texas 78711

Dear Justice Hecht:
-

In response to the invitation contained on l?agell4 7 of the
November 1989 Texas Bar Journal, the fOllowing comments are
offered with reference to the proposed changes in the Rules of
Civil Procedure.

l. All reference to local rules be deleted,
including TRCP 3a. Uniformity of rules
cannot be accomplished if the different
Courts are allowed . to develop.. local rules .

2. TRCP 2la.. and TR~æ57... are attemPtsitou.~ilize
current technology,. but itappearstha.t:.some
safeguards are missing. Telecopiers are not
always monitored, or may not be mOnitored in
such a way to prevent a tinie. limit lapse. In
additiòn, the request to provide a.telEacqpi.Ea~
numer appears to be an invasion of privacy..
I believe that the utilization ofthisiShon:i1
be vOluntary. If provided with a Stat.e13ar~1
Texas identification numer on a volunta.~y~~~a.I~
then it could be utilized i but not otherwise.. #%n
alternative would be to require some type.of
confirmation on receipt of this type ofeoinü,ni..
cation in orde.r to start the time for response!'

Yours very truly"

~~~~ -
RDS/jk



TRCP 60. Of Intervenor

Any party may intervene, subj ect to being $~bY
Of.l ;:ll.€-the court for sufficient cause on the motion

party.

o

(COMMENT TO 1990 CHANGE: To revise rulere.fsrenceto Rules 21

and 21a instead of repealed Rule 72.)
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February 1, 1990

TO: Supreme Court Advisory Committee: Subcommittee
on Rules 15 to 165

FROM: David J. Beck

The following is a draft of my views with respect to

the recent correspondence forwarded to us. Since! will be

unable to attend the meeting of the full Committee, I defer to

the judgment of the other members of our subcommittee with

respect to the conclusions to be reached.

0..
which requires notice to be made contemporaneous with the

filing, while at the same time it also allows an intervenor 5

days from its filing to notify the opposing party. The conce.rn

address.es the reason for the "5 day window" for the intervenor. ~

The subcommittee believes this is a valid comment and i

therefore the language "notify the opposite party or his

attorney of the filing of such pleadings wi thin five days from

the filing of same" should be deleted from the proposed rule.

,.0018



MEORAUM

To: Justice Nathan L. Hecht

From: Robert w. Coleman

Date: December

Re:

I apologize for not being able.
November 30, but hope that these arrive.

(10) TRCP60:
intervenor shall, in accordance
opposing party of the filing of
the filing of the same, when
be made contemporaneous with
reason for a five day window
so many rules, why not. also
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4. "Rules" should be plural.

TRCP 60. Of Intervenor
Any part may intervene. subject to being stricken out by the

court for suffcient cause on the motion of the opposite party; ¡j

and such intervenor shall. in accordance with Ruil7l 121 and &
21al. notif the opposite party or his attorney of the filng of

such pleadings within five days .from the filing of same.

1 COMMENT TO 1990 CHANGE: To revise rule reference to
Rules 21 and 21a instead of repealed Rule 72.)

Sincerely,tCi~
Carol Baker
1224 Randy Drive
Irving, TX 75060
SB lOl5655aO

0019 a



TRCP 63. Amendments (and Responsive pleadinosl
parties may amend their pleadings, (respond to pleadinos on

file of other parties, 1 . file suggestions of death and make

representative parties, and file such other pleas as they may

desire by filing such pleas with the clerk at such time as not to

operate as a surprise to the opposite party; provided, that any

;lrtrlýi(tl:rlrlýit (pleadinos, responses, or pleas. J offered for filing
within seven days of the date of trial or thereafter, or after

such time as 1lay be ordered by the judge under Rule 166, shall be
filed only after leave of the judge is obtained, which leave

shall be granted by the judge unless

;lrtrlýiø-rtrlýit (filinol will operate as
party.

(COMMENT TO 1990 CHANGE:

all arties exce t those

least seven

filino. L

001 9 i



FULBRIGHT & JAWORSKI
1301 MCKINNEY

HOUSTON. TEXAS 77010 HOUSTON
WASHINGTON.O.c.

AUSTIN
SAN ANTONIO

OALLAS
LONOON
ZURICH

FUL8RIGHT JAWORSKI &
REAVIS MCGRATH

NEW YORK
i.PS ANGELES

TELEPHONE' 713/651-5151
TELEX' 76--ie-i9

TEL£COPI£R: 713/651-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments mads at the publi.c
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded 

to Qùrsubcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting. were David. Beck, Pat
Beard, and Elaine Carlson. The conclus.i;(ln$te_cheçiät the
meeting were as follows: ..

R Ie 63 The concern expressed about 
the' .6 . u: t i of w er a .

proposed amendment raises the qu~s dl?~gSll wi in the meetning òf
counterclaim is a llrespon~~e t~uEc~:mtttee is of the v'
the proposed amendment, d therefore no further è .
. t would be such a response an ..
tn the existing rule should be necessary.



February 1 i 1990

TO: Supreme Court Advisory Committee: subèommittee
on Rules 15 to 165

FROM: David J. Beck

the

the judgment of the other

respect to the



MEORAUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, i 989

Re: Proposed Amendments to. Texas Court Rules

I apologize for net being able to submit my comments prior to
November 30, but hope ~~at these arrive in time for consideration.

(11) TRCP63: I s-:ongly urge the court to reconsider the
seven day prior to tria: amendment rule. As your honor is a'Ware,
Dallas county has for s~e time used a fourteen day rule, which I
believe has worked ext--emely well. From numerous conversations
with .attorneys from other states, 'We .are, I believe, one of the few
states which would all~,. amendments so close to trial. i would
urge that a limit of at least fourteen days be set. (See comments
below re: TRCP166b).



November 16, 1989

6'3

~
g~

JUDGE JOSEPH B. MORRIS

ONE HUNDRED FIRST
JUDICIAL DISTRICT COURT

Justice Nathan L. Hecht
P.O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

The following are my comments on the proposed amendments to three
specific rules of civil procedure:

2. TRCP 166. I applaud
rule does not expressly.allow
order cove ring the va r ious ma t ter s .
conference, which, as you know,
because of time. At least twice I
Court could not issue - pre-trial
holding the conference described in Ru
inherent power of this Court and the
so. I think it would be helpful to
expressly providing the trial courts
the necessity of a conference.

4' 1. TRCP 63. The rule will be
Pleadings." Is an original counterclaim
Cour t has previously decided such a
pleading for purposes of the rule.
pleadings, responses, or pleas of fe
days..." is an original counterclaim to
is unclear to me because of the
number of such claims filed near
be clear on this point.

3. TRCP 245. At least one
forfeiture cases must be set within
rule creates a conflict with regard tò
future by law must be set sooner than 4

As I am sure you know, my comments
from my perspective as a trial judge.

Cordially,~
00195
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5. surprise "to" the opposite party, not "of".

TRCP 63. Amendments (and Responsive Pleadingsl
Parties may amend their pleadings. (respond to plèadi~gS (In

fie of other parties, i file suggestions of death and make represn-
tative parties, and fie such other pleas as they may desire by
filing such pleas with the clerk at such time as not .to operate
as a surpnse to the opposite party; provided. that anY~
me (pleadings, response, or. pleas, I offered. for filing within
seven days of the date of tnal or thereafter. orafters~ch .tim~
as may be ordered by the judge under Rule. 166. shall be fied
only after leave of the judge is obtained, which leave 

shall be
granted by the judge unless there is ashowing.t.hat S!.Øhfd.:'. '(:. ". d......./.?\ ....
me lfingl will operate as asurpnse 9( the opposite party.~

to
lCOMMEN TO 199 CHANGE: To require thatal1trlid

pleadings of all parties, e,cc;ept those permitted by Rule. 66,. be
on fie at leat seven days beote tr i.es leave 

ofcql1 pel$
later filing. I

Sincerely,

tCU~
Carol Baker
1224 Randy Drive
Irving, TX 75060
SB lOl565580



TRCP 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)

2. Burden of Establishing Venue

(a) (No change.)

(b) Cause of Action. It shall not be necessary for a

claimant to prove the merit~ of a cause of action, but the

existence of a cause of action, when pleaded properlY, shall be

taken as established as alleged by 
the pleadings (.) i IVi1Af.ltp rWJhen

the (defendant specificallY denies the) ø¡.ø.l-rlø.ýif.iø venue allega-

tions ø.trf /ØitrfØl-fi-Øø.¡.¡.'I /~rfýil-rf~1 the it¡'rfø.~rft (claimant) is re-

quired b rima facie rovided in

rule, to support f/i-ø ( such 1 pleading that

taken as established by the pleadings,

cause of action, accrued in the county 
of

ittØØf / ø.f, /ittøýrl-~rf~ / l-ýi /itø.tø.rftø.itf/ / ~ / øf. /f.l/l-f,

seeks transfer to a county where

thereof accrued, it shall be

plead that if a cause of action

or part thereof accrued in the

is sought, and such allegation

that a cause of action in fact exists.

-f,rfrf¥-f, /f.rp /f.tø.1if,f.rftl ø. / øø.øØ/r-ø / ø. / øø1A1if.t

øt/itø.tr-/r-f/rftrfØf.1 /ø.øøt~rf~ shall be

pleadinq, by prima facie proof as provided in paragraph 3 of this

rule, that, if a cause of action exists, it or a part thereo~

accrued in the county to which transfer is souqht.

00197
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(c) (No change.)

3. Proof

(a) Affidavit and Attachments. All venue 
facts, when

properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact 

is specifì,cally

denied, the party pleading the venue f.ac.tmust make prima facie

proof of that venue fact

Prima facie. proof is made

pleaded and an affidavit, and

affidavit, are filed. fUlly
facts supporting such pleading.

personal knowledge, shall set forth

admissible in evidence, and shall

affiant is competent totestì,fy.

(b) The Hearing. (:No

(c) (No change.)

4. No Jury. (No

6.

(~angj' ) .. /change.) (,~~
AAoll~ f=d (Z

5..

(COMMENT TO 1990 CHANGE: To clarifY that no 'proof of .anvkind is

required of any party to establish any element of .a cause of

action or part thereof: proof is. restricted to place, if any, and

c: /dw4/scac/allrules o 0 1 9 81



the s estabiish ajl other elements and ma not be contro~

verted for venue ur oseS as to the existence of a.causè of

action or part thereof. J
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FULBRIGHT & JAWORSKI
1301 McKINNEY

HOUSTON. TEXAS 770\0 HOUSTON
WASHINGTON. D.C.

AUSTIN
SAN ANTONIO

DALLAS
LONDON
ZURICH

FULBRIGHT JAWORSKI &
Ri:AVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONe:713/651-5l51
TELEX' 76-2829

TELECOPIER: 713/651-5246

January 11, 1990

TO: SUPRE COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck, Pat
Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

13. Rule 87(5).. One suggested change to Rule 87(5),
the venue hearing rule, was that the heading in that subsection

"No Rehearing" is misleading. The suggestion was that the
hearing should be changed to "Motions for Rehearing" because it
more accurately describes the text of that section of Rule 87.

The subcommittee recommends that such change be
made.

0020 íJ
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December 1, 19

Honorable Nathan L. Hecht
Supreme court of Texas
Post Office Box 12248
Austin, Texas 18711

Re: Proposed Amendments to

Dear Justice Hecht:

You may not recall, but I appeared
tion of Defense counsel in rega.
and, in particular, I spoke. raga

I am very concerned that in rega.
a misconception that undet" present
of the existence. of a . cause òf .. a
plaintiff i s pleadings. must be tak
I beg to differ with 'a.ny
proposed rule is simply a co
are certainly circumstances
plaintiff's caUSè of . acid
motion to transfer venUe..
holding that. the resident.
other defendants is s .
defendant who is noe
of establishing venue,
plaintiff does, in
the case, then certainly
meritorious cause of action
against one defendant and
thereafter, raise anythereby preclude any as
does not seem to be too onerous
to make a prima facia case
it must be remembered that
from the court i s decision on

I want to keep this letter short, but I would



Honorable Nathan L. Hecht
December 1, 1989
Page Two

Court to give careful consideration to this and, if
will be happy to furnish authorities for the proposition
is not merely a codification of existing case law.

We are extremely concerned that such a rule would
shopping in the worse sense of the word.

I also spoke in regard to Rule 166. I fail to see the need to
amend Rule 166. This amendment would do nothing but increase the
cost of litigation and be counterproductive to any streamlining of
the process. It would appear that th . st sen ld"make
this mandatory upon request of any...' wh.. cerî:ainly
objectionable and I think wO\,ld meet with.. oppo,s:i;tion. from ; 

the
judges. Most judges do not have the time to . . this,. except
in very selected cases. I also feel that t ions in. that
rule are even broader than the Fed.era,l ct fOt'., ,Wh I see no
reason. I am also concerned with the rd of 

par ph (0)"
wherein the rule states that the court may enc t..
i do not know what the proposed rule means'" ' I
certainly feel that it can .beabuseq.. ,.. we,
need this rule changed. e prio;01:ule .' . andgives the court all the. a. hot';tty it n$eds' .

wi thkindest regards for.

WJW /ba

cc: Mr. David M. Davis..
Post O.ffice Box 2283 .. ..
Austin, Texas 7S76s..i283' ..



SCHOOL OF LA \'.' g1
¡ &~

THE UNIVERSITY OF TEXAS AT AUSTIN

727 East 26th Street. AlifÍn. rr'(as 78705' (512) 471-5151

Te!ei-pier Number! 512) 471-6988

November 27, 1989

Justice Nathan Hecht
P.O. Box 12248
Austin, TX 787 II

Re: Proposed New Rules of Civil Procedure

Dear Justice Hecht:

Since I was unable to at.te.nd the last meeting .of the
Committee on the Administration of Justice, I was not able to
make the following suggestions to them. Hence, I thought I
would send them on to you wi thout any imput or approval by the
COAJ. They are simply my proposals.

The first has to do with a Motion to Transfer Venue.
Under present Rule 87-5, most courts are holding that the trial
court cannot reconsider motions already ruled on even in light
of the tr ial on the mer its. It seems to me this interpretation
is based pr imar ily on the heading to that section, "No
Rehear ing." I do not think the context of the section says
that at all. To make it clear that the trial court can do what
the appellate court ~ do, I have changed the name .of the
section and included a final paragraph addressing this
question. I also include a copy of a case addressing this
problem. A further matter in my addition is the wording "when
brought to its attention." It is my hope that this will
prevent sandbagging the other side by making no mention or this
to the trial court and raising it on appeal for the first time.

The second proposal is to make clear what is to be done
wi th interrogator ies and answers to interrogator ies. I believe
it is clear that they are not to be filed. However, RUle 168
is not as clear about this as is Rule 167. I. have simply
borrowed some similar language from that rule.

--l)ÇÆ~". ':~.- ~~
'- J. Patr ick Hazel
Tiny Gootch Centennial
Professor of Trial
Practice

00203



RULE 87. DETERMINATION OF MOTION TO TRANSFER

5. Né Re~H~ (Hearing New Motions)

(add)

(The trial court shall reconsider, in light of the

trial on the merits, motions already 
ruled on when brought

to it.s attention. J

o



TRCP 106. Method of Service.

(a) (NO change.)

(b) Upon motion supported by affidavit. statingthe loc.ation

of the defendant's usual place of business or usualplaoe rptof
abode or other place where the defendant probably found

and stating specifically the facts~ .
attempt~ under either (a) (1) or
such affidavit but hasI'ot.been

ize service

(1) (No change.)

(2) (No change.)

00205



6. Attempted, not attempting.

TRCP 106. Method of Service.
(a) (No change.)
(b) Upon motion supported by affidavit stating the location

of the defendant's usual place of busines or usual place Of ¡ ofl
abode or other place where the defendat ca probably be found
andstatj~ specifically the facts shOWing that service has been

attemp~ under either (a)(1) or (a)(2) at the location named in
such afdavit but has not be succe. the cour may authori
service

(1) (No change.)
(2) (No change.)

ICOMMENTO 1990 CHAGE: Textu c:orrecve dige
oruy.l

~

Sincerely,

tCV~
Carol Baker
1224 Randy Drive
IrVing, TX 75060.
SBlOl565580

-re¡o il)¿

00206



TRCP107. Return of ~tt~ttøø r ServiceJ

(No change.)

(No change.)

NØ default judgment ehall b~nted 1n anlt c",*'!iH.imtil the
citation rocess under RU~08 or a J with proof of

service as provided by this rule r or 108 or 108aJ, or as

ordered by the court in the event citation executed..underRule

106, shall have been on file with the Clerk of the.court ten

days, exclusive of the day Of filing a.nd tiiè.day/ot jUdgment.

(COMMENT TO 1990 CHANGE: To state more directly that a default

iudgrent can be obtained when the defendant has been served with

process in a foreian country pursuant to the t)rovisioris of Rule
108 or 108a. J

00207



-r CP J /)

7. "Rules" should be plural both times as marked.

TRCP 107. Return of Gt !Secel
(No change.)
(No change.)
No default judgment shall be granted in any cause until the

citation!, or process under Rul~108 or 108,1 with proof of ser- tD
vice as provided by this rule ior by Rul~108 or 108a), or as
ordered by the court in the event citation is exected under Rule
106. shall have been on fie with the clerk of the cour ten days,
exclusive of the day of filing and the day of judgent.

(COMMEN TO 1990 CHAGE: To state more diectly that
a default judgment ca be obtaied when the defendat has bee
served with process in a foreign countr puruat to the provi-

sions of Rule 108 or 108a.1

Sincerely it~~
Carol Baker
1224 Randy Drive
Irving i TX 75060
SB ffOl565580

00208



TRCP 12 Oa. Special Appearance

1. (No change. )

2. (No change. )

r 3. The court shall
basis of

parties, such

parties , the

testimony.

seven days before
knowledqe, shall set

in evidence ,

be taken

the

the filinq of the affidavits

reasonable attorney's fees, and any

may be ad;udqed quil ty of contempt. 1



P I ~ If the court sustains the obj ection to

jurisdiction, an appropriate order shall be entered. If the

objection to jurisdiction is overruled, the objecting party may

thereafter appear generally for any purpose. Any such special

appearance or such general appearance shall not be deemed a

waiver of the objection to juriSdiction when the objecting party

or subj ect matter is not amenable to process issued by the courts

of this state.

(COMMENT TO 1990 CHANGE: To provide for proof by affidavit 

at 

s ecial a earance hearin s with safe uards to

arties. These amendments reserve Texas racticé to läcSi

the burden of proof on the party contestinq iurisdiction. J
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January 11, 1990

TO: SUPREME COURT ADVI SORY COMMITTEE

FROM: Subcommittee on Rules 15 to 

165

At our subcornitteemeeting held on..January 8r)1990,
we considered (i) the various comments made 

at thepub:iic

hearing held onN .ovemer ~ 0, 19 a 9 addr e~ ~in9 t)il! tit.o:\ó ~\l~
changes in the T.e~as lNl,as.of Ci'lil1?t.o.fa~~f7'" i.iil!t)ie,.~itteh
suggestions and, c.ol1ent;¡....of .,iitt.orna¥lf,.o"",¥i¡d,ed. t.o! .oi¡i¡
s\!c .ol1i t t ee , and (ii i), ¡;dd i t i .on¥*.:¡F 9:¡.o;¡,e lS.it.o fi¡i¡l e '¡¡liaali~~'

The pers.ons partici¡iatin.g in thel!ea¡:~n.¡i t,.o'i,.o,.oay\d Ileøk, ¡¡iit
Beard, and Elaine 

Carlson. The conciusionsi:eached at 

the

meeting were as followS:

7. Rule 120(a). The concern expressed aboui: the

¡iroposed amendment is that a. plaintif.f ,mltY \\participate in It
hearing on j ur i sdi ction and then. seeli' jl coii1oinuaiia, thereby
obt aining "two bites at the apple." The .subßoi~ t1;.oe wa~. .0 f
the view that Rule 120(a) d.oes not present such'a prol!lem
because under the existing rule' 'cont;¡overti~ affidiivits a'tíi
necessary before there is any matte. t.o .l?e3teerd. ¡ilso, tJe
Rule provides for a c.ontinuance whea ¡It ..iì\llty is unabie t.o
obtain the necessary affidavits.

The subcommittee recommends

proposed amendment.

change in the
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STANLEY G. SCHNEIDER
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Eleven Greenway Plaza. Suite 3112

Houston. Texas 7ï046

(713) 961.5901

Stanley G. Schneider
W. Troy McKinney
Thomas D. Moran

November 16, 1989

Just ic e Natha n L. Hech t
P . O. Bo x I 22 48
Au s tin, Te xa s 7 8 71 1

Ri: .. ... Proposed 1990 Rule Changes.

Dea r Jus t ic e He ch t:

After reviewing the proposed rule changes, I offer the
following comments and suggestions:

5. Texas Rules of Civil Procedure 120 (a) :

If the court is going to allow sp~cial
appearance facts to be proved by affidavit,
the rule. should allo\' the party opposi ng the
special ãppearance the 'absolute right, on
request, to depose the affiant prior to the
hearing on the special appearance.

The currently proposed rule charge would le.ave
this matter totally wi thin the discretion of
the cour t.

As you are well aware, a party raising a
special appearance has the burden of negating
jurisidiction. It is extremely easy to.do so
in an affidavit by simply stating the negative
of each element. Once the affiant has stated
that he is aware of and has personal knowledge
of the contacts that he (or his corporation)
has with the State and that there are none,
the simple statement that there are none is in
this situation a factual statement rather than
a conclusion.

When the rasul ts of the courts rul ing may very
well determine the continued existence of the
lawsuit, a party that has to respond to .an

00212



affidavit that at the very least creates a
fact issue justifying sustaining the special
appearance, should have the absolu te r igh t,
not sub ject to a courts di sc ret ion, to depose
the a ff ian t to tes this knowledge. and
sta temen ts prior to the hear i ng on the spec ia ï
appear ance.

It is important to remember that affidavits
are useful in summary judgment practice
because it is not necessary make
credibility decisions.

Leaving the avaiiabiity qaf ádép6~it16n
totally wi th in the cour t' s di scre tion would
compi icate rather than s impl ify 1 it igat ion by
producing a flurry of motions within the.7
days prior to a special appearance hearing.
It will produce s i tua t ions whe re tr ~ al courts,
more interested in sma 11 dock ets than any th ing
e Is e, wi II si.s ta in special appearances based
on nothing more than a self servi ng aff idav i t
that creates a fact issue. This, in. t.Llrn,
will necessitate an entire round òf appellate
ball on technical, procedural issues, that
could be avoided by requ~ring a deposition if
r eques ted.

Alternatively,
restrictions on
imposed in
the affidavi
if not easi:!y

I hope that my comments
many oth er sma II pract ict ioners
s impli fy and rat ional i ze the Ii t i

00213



~~~()~(l /~~~..h..1--lfo
TRCP 166. Pre-Trial r Conference 1 ltøØØ~~tØf / /røt~~l~tt~g
l- T, T, ~ø T,

In any action, the court may in its discretion ~
for the parties and'iA04UEìstAO~ ~rW direct the attorneys~\A ..'0 .. v

the parties or their duly authorized agents to appear before it

for a conferènce to consider:

(a) All fpendinq) dilatory pleas(,) ~~~/~ll motions ( ,) and
exceptions tØI~tt~g/tØ/ ~/T,~tt/pØ~~t~g ¡

(Øb) The necessity or desirability of amendments to the

plèadings¡

(eci Discovery schedule;)

r Cd) Requirinq written statements of the parties' conten-

tions; 1

(16e) (Contested issues of fact and) 1¥iØ simplification of

the issues ¡

(~f) The possibility of obtaining ~~~tT,T,tø~T, (stipulations)

of fact ~~~/ ør./~ØØ~~ø~tT,/yl~tØ'rlýltll/ ~jøt~/~~~øøø'tT,~tt /ptøør. i

iØY l. 1'rØ / lt~j.t~tj.ø~ /ør. /t'rø /~~~16øt /ør. /øtpøtt /ý1ttýiøT,'tøf,

(The identification of legal matters to be ruled on or decided by

the court 1 ;

((h) The exchanqe of a list of direct fact witnesses, other

than rebuttal or impeachinq witnesses the necessity of WhOSè

testimony cannot reasonably be anticipated before the time of

trial. who will be called to testify at trial. stating their

address and telephone number. and the subiect of the testimony of

each such witness;
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when

sidered,

disposed

rulinqs

and which limi ts the
of by admissions (, J øt



(i )

issues of

when

sidered,

disposed

rulinqs

and which

of by admissions ( , J øt



shall control the subsequent course of the action, unless modi-

fied at the trial to prevent manifest injustice. The court in

its discretion may establish by rule a pre-trial calendar on

which actions may be placed for considerationa.s.abOYe. provided

and may either confine the calendar to ji.ry actions or extend it

to all actions.

(COMMENT TO 1990 CHANGE: To add new paragraphs to broaden the

scope of the rule and to express the ability of the trial courts

at pretrial hearinqs to encouraqe settlement. J



f/JH
MEMORANDUM

TO: SUb-Committee on Rules 166-216

FROM: Steve McConnico

IN RE: Report to Supreme Court Advisory Conui tt.ee on February
9 and 10.

DATE: January 30, 1990

On Friday January 26, the subçommi ttee discussed
proposals for Rules 166-216. Biii Dorsa:teo and Gi1.be . A
tended the meeting in Dallas. Steve McConnicio participàt
telephone. Prior to the meeting, Anthony Sadberry provided
written comments. Due to the small number of participants in
this discussion, I encourage each of you to send comments you may
have prior to the February 9 and 10 meeting. We plan to make the
following recommendations concerning Rules 166-216 to the Supreme
Court Advisory Committee. Our suggested additions are under-
lined twice, our suggested deletions are stricken through with a
hyphen. The Rules cited are the proposals which appeared in the
November, 1989, Texas Bar Journal. .

TRCP 166, Paragraph 1 states:

In any action, 'the Court may in its discretion, or on
rcquc:3t ef any party, direct the attorneys for the
parties and the parties Of .their duly authorized agents
to appear before for a conference to consider:

The elimination of the words. "o.r onrequest of arty partyll
means that paragraph 1 of TRCP 166 WOuld read exactiy as it
presently reads. We do not think it should 

be mandatory" that aCourt conduct a hearing on a pretrial order any time a party.
requests a hearing. Making a hearing mandatory incré'asès. the
number of discovery hearings. These seems to be a consensus that
there are too many discovery hearings.

The COAJ proposes that the pretrial orde,r of T¡(CP 166 be
limited to those cases the trial court deems complex. We do not
believe that TRCP 166 should be limited to complex cases. Deter-
mining whether a case is complex or not would also require anoth-
er hearing. In existing practice, many trial courts only 

applythis rule to complex cases anyway. Many times this Occurs wi th-
out hearing.
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Proposed TRCP 166, paraaraph (0) reads:

The settlement of the case. To. ûid such c.onoådcration
thc Court may encouragc 3cttlement

The COAJ recommended that the words "to ia such cOIlsideration
the Court may encourage settleinent"sho abestricken an.d we
agree. The COAJ stated: "the proposed. entent~eXpressIYP:rovid-
ing that the trial court may encouragesettleinel1t has beêh de-
leted, since this is partially duplic tive of other portions of
the rule, it may go too far toward.' plying avery active role by
the judge in such endeavors. The n.:rt.. ..:nayfo:rCe.s~tti.emen.t but
not 'encourage. i t' ¡this ..thang~r.~l?~n~'l~~~~l?~~~I~tl~.~.r7~
who felt encouragement from the ourts. has .borÇ1ered....oncoer.cioh.il



STATE BAR OF TEXAS hj;-~i

L \'-)¡~:J /-

Ä-40lCU)
\/t-q -C/o

~ c=.' ___.~.~

TO: Texas Supreme Court

FROM: Commi ttee on Administration of Justice

RE: Proposed Rule Changes

DATE: December 18, 1989

The Committee on the Administration of Justice has reviewed

the Supreme Court Advisory Committee 1 s proposed rule changes.

We believe that the vast majority of the proposals are sound and

should be approved. We have a few suggestions to make, which

fall into these four categories: (1) alternate proposals for

rules 21a and 166, (2) criticism of proposed rules 271-275, (3)

highlighting of various

several of the rules.
1. Alternate proposals

We support the obj ecti ves of the proposed amendments to

rules 21a and 166. Rule 21a would authorize FAX service of

legal papers, and rule 166 would clarify and strengthen the

trial court 1 s powers at pre-trial conferences. Alternate
proposed revisions of rules 21a and 166 are attached. Our

suggested additions to the SCAC version are underlined twice;

our suggested deletions from its version are stricken through

with a slash (/) and a hyphen.

002 i 9
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B. Rule 166.

We have rewritten parts of rule 166 to tighten its wording

and make explicit several concepts that we think the SCAC

intended but did not make clear.

We believe that pre-trial conferences can often be a

productive tool in aChieving cost-effective disposition of

cases. To encourage their use in appropriate cases, and to

remove any uncertainty regarding ~e scope of the district

court's authority under rule 166, we have recommended that the

objectives of the rule be made explicit at the beginning of the

rule. Compare Federal Rule of Civil Procedure 16, which devotes

an entire paragraph to the purposes of pre-trial conferences.

Conference by telephone is expressly authorized.

While pre-trial conferences are frequently invaluable in

streamlining large cases, their benefit in smaller suits may be

more than offset by the increased cost associated with the

conference itself, and with the discovery and other deadlines

often imposed at such a conference.

recommended that

by the trial court to be "complex."

trial court with broad discretion to order' pre-trial

in most cases, while at the same time

prOClivity of some jUdges to schedule

conferences for each case on

the size of the case or the actual

and management by the court.

In addi tion to the above (and in addition to several
gramatical and other non-substantive changes not

herein), we recommend that the following modifications be

which are incorporated in our attached draft of rule 166:



i (a) --Language has been added which explicitly
allows the court to set a pre-trial schedule
dealing with both discovery and non-discovery
deadlines, such as for joining parties, filing
motions and so forth.
i ( c) - - Language has been added which
allows the judge to set a deadline for

to pleadings, thereby prohibi g the f
radically altered pleadings;sh tlybe
i ( j ) t in
in the
since it
and (g).



2973Q

TRCP l6 6 . Pre-Trial (Conference) 1i~~~~~i~1 V~im~i~~ï~~

i$$~~$

ti To expedi te timelv disposi tion of cas~s. imtnove the

presentation of evidence and issues at trialr and facilitate

settlement where appropriate. 1.rA ~rAý ~r;~i~rff the court=-
when it deems a case to be com-çlex. ron

attorneys for
authorized

telephone,

~~~ ~ i i

rJ~~tjï~~ ;

( ~S;)

the

leoal contentions;)
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Ope) The (rtOf#:¡rJ-J~¡jr$

cation of the issues;

(c$f) The

(stipulations)
vl~~'$i~r.t1~ý

of fact ~-rc$

r,t

~t

~-r-r~~~$$~iý ~i~~t;

i~y lg 1~~

¡fr.ti-r~$$~$ (The

ttrkl.tiJtfr.~-r

other

whose
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2973Q

authenticity and admissibility of exhibits to be used at trial;

(1) The makinG of written ttï~i objections to the
opposite party's exhibits, stating the basis for each objection;

(11 (m) The advisability of a preliminary reference

of issues to a master or auditor for findings to be used as

evidence when the trial is to be by jury~

((n) The possibi Ii tv of settlement of the case and
the use of alternative dispute resolution procedures to

facilitate settlement; ':r$ ~:¡4 ;li)4'r cJr$rAt14¡Jf,$t/j.r$r/d tl'r¡¿ al$iJrif

rfiJ.i rßrl-UcU-4-V--v.-t-lir/lir/ lt I)

(rA1 .ú Such other matters as may aid in the

dispos i tion of the ~ ~~tllr$r/.

il The court sha 1 1 make an order that reci tes the act ion

taken at the pre-trial conference, the amendments allowed to

the pleadings, the time wi thin which same may be fi led, and the

agreements made by the parties as to

considered, and which limits the issues for not

disposed of by admissions (, J r$ t

rulings of the court) . and such.,

(rendered) sha I 1 control the subsequent

or

~r/tlr: iil4

course the
action, unless modified bv wri tten . t)a rt ies 0 r

bv the court for Good cause prior to trial or at the trial~

and prov ided tha t no aG reement of the pa rt ies sha 11 chanGe a

trial date set bv court order under this rule unless approved

- 3 -
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2973Q

by the court. ~r: 1iirlýrJrA~ i;~i¡r.frJ$~1.rljiÁ~~:¡cj1: I

m The court init.SÒ.:t:scretion may esta
. pre-trial calendar on whic.h actions

consideration as above provided

ca lenda r to jury actions

a

- 4 -



MEORADUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, 1989

Re: proposed Amendments to Texas Court Rules

I apologize for not being able to submit my comments prior to
November 30, but hope that these arrive in time for consideration.

(12) TRCP166: The itemization contained in this rule, clearly
implies that it is only to be used immediately prior to trial.
Obviously, trial judges could use a type of pretrial conference
much earlier to help control the progress of litigation. Such
conferences could be very helpful in establishing meaningful
deadlines, rather than having SCheduling orders issued without any
consultation with the parties. An alternative would be to
establish a new rule governing scheduling orders, which would
require some communication from the parties .indicating the various
lengths of time they believe needed for completion of discovery and
filing of the various motions prior to the issuance of any
scheduling order.
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Judge
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The Honorable Nathan Hecht
The Supreme Court of Texas
P.O. Box 12248
Austin i Texas 78711

Re: Proposed TRCP Changes

Dear Judge Hecht:
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enclosure



November 17, 1989
(214) 264.1131,_........... ,...1

METRO 263-516).

""':::.,:

THORNE, GOLDEN &; LAPIDUS
A'MRNYS AT LAW

NCNB TOWER
SUITE S-O

801 W. FREEWAY
GRA PRAIRIE. TEXA 75051

KIMR. THORNE
BOARD CERTFIED - PERSNAL INJURY TRIAL LAW

TEAS BOARD OF LEGAL SPECIAUZATlON

CARL "RADY" GOLDEN
BOARD CERTIFIED - FA",ILY LAW

TEXA BOARD OF I.GAL SPECIALlZATION

DOUGLA J. LAIDUS

Justice Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

Re: Proposed Amendments to Texas Rules of. Civil Procedure

Dear Justice Hecht:

I have just had opportunity to review the proposed amendments
as contained in the November edition of the Texas Bar Journal, and
take this opportunity to accept your invitation for comment.

TRCP166. PREIAL CONFEaCE

As I read this rule, I am concerned that it may provide
authority for a trial court to order discovery processes not
theretofore initiated by counsel. In particular, subsections (h)
and (i) seem to grant authority to a court torequire disclosure
of expert and fact witnesses when no request has been made bycounsel for such information. See, EmDloyers Mutual Liability Ins.
Co.v. Barter, 511 S.W.2d 323 (Tex. Civ. App. .. Texarkana 1974, writ
ref'd n.r.e.).

Thank you for your time and consideration.

Respectfully submitted,

THORNE, GOLDEN & LAPIDUS

J. LAPIDUS
State ar No. 11942200
NCNB Tower
Suite &40
801 W. Freeway
Grand Prairie, TX 75051
(214) 264-1614 or 263-5163
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ATTORNe;yS AT i-AW

Iff--
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7~?~ --
;;tLKIi-GARLIN

PO\VELL POPP & IKARD

707 WEST Te:NT.. STRe:e:T
M.Fi:ANKPOWELL.
..AMES POpp
WJL.i.IAM I)oARO

,AUSTI:), TEXAS 78701
TE:LE:,...ONe:S'Z 473-Z661

G. WALTE:R MCCOOL
PATRICIAt... .SESSA F"ACSIMILS:SJ2 479-e013 - "'..-....,.....,..- ~

September 15, 1989 ;tli :.//
The Hpnorable Thomas R. Phillips
Chief Justice, Supreme Court of Te~as
P.O. Box 12248
Austin, Texas 78711

RE: Proposed amendments, Texas Rules of Civil Procedure

Dear Mr. Chief Justice:

Several people have spoken to me about prOposed. rules.
Accordingly, I am taking this opportunitytofurniSi.h.taecpurtwith
my unsolicited advice. Perhaps this will elevat~l1~to your
"advisory" coimi ttee, for as our mutual friend, Tom Stovall i once
said, "I am one of the Governor' sadv.tsoi;s. :ae'tolâ.m~'i(~Stovaii,
if I want youraâ.vicei r' llasktorit'.'i ;i:ra:rY.~¥~:rt what
follows are my comments on varioJ,s P:ioposals.

3. TRCP 166. I though I had gotten hold of a fe(jeral rules book
by mistake when. I read over this proposed. rule. While I
certainly understand that the "old order giveth away to the
new", you should know that in 1983 thorough discussion was
given to the proposal in paragraph" (h)". It was. decided then
it was too onerous a requirement on the. partiss to require
them to provide a list of all dirsct fact witnesses, and
that's why Rule 166b was written in its present form which
only required the naming of persons having knowledge of
relevant facts, testifying experts, . and consulting experts
whose opinions have been reviewed by the testifiers. I
realize that the language of the rule is permissive but" (j) ",
requiring the parties to agree on applicable propositions of
law and contested issues on law, . is both premature and
onerous. As far as "(k)", proposed jury charge questions, why
require them if under proposed Tex. R. Civ. P. 271, et seq,
failure to provide them cannot be grounds Îor an appeal.

Kilgarlin

00229



't. 'lark 2Eafurtui, 111
LEGAL ASSISTANT · EDUCATOR

5570 WINFREE DRIV
BEAUMONT, TEXS 77705
643-649 (409) 833-0894
November 20, 1989

Justice Nathan L. Hecht

Texas Rules of Court Conference

Dear Justice Hecht:

I would like to offer the following comments on

the Proposed Amendments to the. . Texas Court Rules:

4. Suggested addition to TRCP 166:

". . . to appear befo~e' i e for Lone or more conferences/. to
consider: "

Reason: The purpose of the pre-trial conference is to
foster settlement and ciosure. Under liberalized dis-
covery, some pract itioners prefer that the agenda Of
-pre-trial c.onferences be handled in more than one stage.
The abili ty of the court to expand the number of inter-
rogatories available to the parties while postponing the
submission of the. cha;-ge or proposed cgarge could foster
settlement at thls point in some types of litigation.
Although the proposed rule does not set a rigid agenda for
an eleventh hour conference, it could be interpreted that
way if read literally.
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JUDGE JOSEPH B. MORRIS

ONE HUNDRED FIRST
JUDICIAL DISTRICT COURT

November 16, 1989

Jus tice Nathan L. Hecht
P.O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

Old Red Courthouse
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CRENSHA \V, DUPREE & MILA
ATTORNEYS AT LAW

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

FIRST NATlONAL6UILCING
150 BROADWAY

LUBBOCK. TEXS 7941

flllP W. JONSO. P.c.
W CSRTCHER P.c.
DO C. DeNIS
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JAMES L GO. P.c.
~RT L DONC. P.c.
W. CHRIS BOYE P.c.
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/o O. SlKESHIP

(80) 762-5281
P. O. BOX 1499

7941499
Telecpier (80) 762-310

OF CONSE
MA C. AOSO

December 1, 1989 tS 7 -

16~Honorable Nathan L. Hecht
Supreme Court of Texas
Post Office BoX 12248
Austin, Texas 78711

-
Re: Proposed Amendments to Texas 

Rules Of Civil Procedure
Dear Justice Hecht:

You may not recall, but I appeared on behalf of the Texas ASsocia-
tion of Defense Counsel in regard to the proposed rule changes,
and, in particular, I spoke regarding Rule 81 and Rule 166.

I also spoke in regard to Rule 166. I fail to see the need to
amend Rule 166. This amendment Would do n9thing but increase the
cost of litigation and be counterproductive to any streamlin.ing of
the process. It WOUld appear that the first sentence would make
this mandatory upon request of any party, which is certainly
objectionable and I think Would meet with opposition from 

thejUdges. Most jUdges do not have the time to engage in this, except
in very selected cases. I also feel that the 

suggestions in thatrule are even broader than the Federal practice for which !. see no
reason. I am also Concerned with the 

wording of paragraph (0),wherein the rule states that the court may encourage 

settlement.I do not know what the proposed rule means in that regard and I
certainly feel that it can be abused. In 

short, I do not think weneed this rule changed. The prior rule is certainly adequate 

andgives the court all the authority it needs to get the job done.

Speaking for me individually and, I am SUre for other practicing
throughout the State, I Want to thank the Court for the opportunity
to have input on these rules 

before the Court adopts them. Youropenness and interest is genUinely appreciated.

With kindest regards for the hOliday season, I remain

WJW /ba

~t
Wil

cc: Mr. David M. Davis
Post Office Box 2283
anc:'li". 'lov::c: '7Q'7i:Q_')')ø..
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Stanley G. Schneider
W. Troy McKinney
Thomas D. Moran

LAW OFFICES
OF

STANLEY G. SCHNEIDER
A PROFESIONAL CORPORATION

Eleven Greenway Plaza. Suire 3112
Housron. Texas 7ï046

(713)961-;901

November 16, 1989

Justice Nathan L. Hecht
P.O. Box 12248
AU$ tin, Te xa s 7871 1

Rl: ... .

Dear Justice Hecht:

After reviewing
following comments and

WTM/ ag I



November 28, 1989
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VAN R. PRICE
ATTORNEY AT LAw

3001 LAKE AUSTIN BLVD.. SUITE 205
AUSTIN. TEXAS 78703-4204

(512) 476-7086

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding

Dear Justice Hecht:

Rule 166 Pre-Trial Conference. I am concerned by the breadth
of the amendment adding "fact witnesses," "expert witnesses," and
"exhibits" to the list of things that a trial court can order
'parties to e.xchange (similar to the Federal rules). The reaSon is,
since the other rules of discovery do not allow certain of this
information (e. g., fact witnesses and exhibits listed before
trial), it. is going to encourage one or both parties in virtually
every lawsuit to seek a pre-trial conference to obtain this
otherwise unobtainable information, which, in many cases, the other
party will oppose, which wiii turn case after case into contested
cases involving pre-trial conferences ~ More court time will be
taken and attorney time will be spent, and clients wifi pay. Plus,
telling the other side the fact witnesses, expert wi tnesses andexhibits one intends' to introduce at trial is a clear and
disturbing infringement upon the ancient work-product priVilege.
It makes a lawyer tell, in essence, their trial strategy before a
trial. Maybe this is good? But one thing is for sure: this
change is going to, in my opinion, cause an increase in the number
of contested pre-trial Conferences which, in turn, is going to
further clog the courts and cost the clients. If we are going to
a rule which allows the discovery of fact witnesses who a party
intends to call at trial and of exhibits .which a party intends to
introduce at trial (which I am riot in favor of), then this should
be done in the other discovery rules which authorize out-Of-court
discovery request~ (without court intervention). For example, just
amend Rule lõ6b(2)(d) to allow for the discovery of fact witnesses
. "who may be called as a witness," as is presently the rule tor
experts under RUle 166b( 2) (e) (1) . .

0023



TRCP 166a. Summary Judgment

(a)

(b)

(c)

( (d)

(No change)

(No change)

(No change)

Not

other

c: /dw4/scac/redlined.doc



the extent to which the amount of damages or other relief is not

in controversy, and directing such further proceedings in the

action as are just. Upon the trial of the action the facts so

specified shall be deemed established, and the trial shall be

conducted.

L r-l (f) Form of Affidavits; Further Testimony. Supporting

and opposing affidavits shall be made on personal knowledge,

shall set forth such facts as would be admissible in evidence,

and shall show affirmatively that the affiant is competent to

testify to the matters stated therein. Sworn or certified copies

of all papers or parts thereof referred to in an affidavit shall
:'::' ":\

be attached thereto or served therewith. The court may permit

affidavits to be supplemented or opposed by depositions or by

further affidavits. Defects in the form of affidavits or attach-

ments will not be grounds for reversal unless specifically
pointed out by objection by an opposing party with opportunity,

but refusal, to amend.

ltl (g) When Affidavits are Unavailable.

from the affidavits of a party

for reasons stated present by affidavit
justify his opposition, the court may refuse the

judgment or may order a continuance to permit affidavits

obtained or depositions to be taken or discovery to be had or may

make such other order as is just.

l~l (h) Affidavits Made in Bad Faith. Should it appear to

the satisfaction of the court at any time that any of the aTfida-

vits presented pursuant to thig rule are presented in bad faith

c: /dw4/scac/allrules



or solely for the purpose of delay, the court shall forthwith

order the party employing them to pay to the other party the

amount of reasonable expenses which the filing of the affidavits

caused him to incur, including reasonable attorney's and
any offending party or attorney may be adjudged guilty

tempt.

c: /dw4/scac/allrules
00237



MEORAUM

To: Justice Nathan L. Hecht

From: Robert W. Coleman

Date: December 11, 1989

Re: proposed Amendments to Texas Court Rules

I apologize for not beingableto$ubmitiny. cOmil;ntsprior to
November 30, but hope that these arrive in 

time for .consideration.

(l3) TRCP166 (a) : Again, as I have previously noted in
connection with Rule 63, I believe that seven days prior to a
hearing is too short for in opposition papers to be filed. Since
this period of time is longer than the five days mentioned in Rule
4, Saturdays and Sundays (and even legal holidays) are included.
Unless a court makes a mistake in setting the hearing date, these
three days would never be the last day. If a summary judgment
hearing is set on a Friday, normal practice has allowed the
response to be filed the preceding Friday seven days before the
hearing. Most people 

mail such responses, which means they are not
received until the following Monday at the earliest. This leaves
only four days prior to the hearing date within which to react to
the opposition papers. If the party moving for sumary judgment
needs to file a Motion to Strike an Affidavit or Special Exceptions
to any of the papers, he must file those papers and obtain personal
service by Tuesday in order to allow them to be heard immediately
prior to or at the sumary judgment hearing--or seek a postponement
of the hearing. I believe this timetable shows clearly that seven
days is inadequate and that a minimum of fourteen days should be
provided.
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Justice Nathan L. Hecht Page Two December 11, 1989

We are not here dealing with the relatively simple criminal
case or a simple fender bender.

Where in the charge will the oral submissions be placed?
What will be the question numbers of the oral submissions? Must
the wording be substantially correct? Must the oral question
include correctly worded oral instructions and definitions? With
the court and court reporter now working until 9: 00 p. m. to redraft
the charge in accordance with oral modifications, is the court to
then give counsel a second opportunity to make further objections,
make further oral modifications, ad infinitum?

My obj ections to proposed changes to 166a, though not as
vehement, are serious. Once again, I'm sure your Court is aware
of the volume that the metropolitan judges face. I hear approxi-
mately 10 sunnary judgments per week which together with discovery
practice already take up close to 35 percent of my time. To allow
sunmary judgment evidence to include by reference matters not on
file with the clerk presents an onerous burden on the court and
its staff, already taxed beyond reasonable limits. Why should the
trial court be faced with rendering judgment on records less.
accurate than appellate courts? We need to leayt; mos.t of theserules alone, and this one ain't broke and doesn ì t ne~d fixing.

In closing, let me observe as a triq.l specialist with 

24years' experience, that we continue to create ins tabi.lity in the
law and traps for the average and even above':avèrage practit,ioner.
The hardship it works on parties is incalculable.. C ge . the
law and its rules should be a thoughtful, gradual, .. a ciQus
process. The myriad of proposed changes has a tenden.cy t ..,. ing
disrepute to the law and the profession as unwise, wh;Lmsica.l:,an.d
unwarranted change for the sake of change.. .

~r .-

tig

your s ,

----
DEW: mm

cc: Thomas R. Phillips, Chief Justice
Justice Raul Gonzalez
Justice Eugene A. Cook

o



Riddle & Brown

Phillp W. Gilbert

Board Cenilied - Civil Trial Law
Texas Board of Legal Specialization

~us~ice NathanL. Hecht
P. O. Box 12248
Austin, Texas 76711

Re: Proposed Amendments

Dear Justice Hecht:

Attorneys and Counselors

.\ Prrilè,~ionaJ Corporation
:? 1Of) Olvnipia &: 'i(irk Tower
I~!l!l Bnan Street
Dallas. Iex;¡s i320 i

I:! 14) :!:!O"1300
263-642:3 (\fetro)
I:!Hi 220.J11:9 i TeJecopierl
12t.l) 220.6-l1-l(Direct Dial)

reference to "a
specific diso.overy
Either this text wasJr it . is . incredibli
::ased upon matter not
natter is actually
rha t appears to be the
for the above-quoted
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LAW OFFICES
OF

STANLEY G. SCHNEIDER
A PROFESIONAL CORPORATION

Eleven Greenway Plaza. Suite 3 1 12

Houston. Texas 7ï046

. (713) 96 ¡-5901

Si:inley G. Schneider
W. Troy McKinney
Thomas D. Moran

November 16, 1989

Justic e Natha n L. Hech t
P.O. Box 12248
Austin, Texas 7a7l1

RE: Proposed 1990 Rule Changes.

Dear Justice Hecht:

After reviewing the proposed rule changes, I offer the
following comments and suggestions:

2. Texas Rules of Civil ProcedLire ll5l5Jal;

The first and second
g ramma ti ca 1 error:

"may be used as for summary jUdgment evidence."

lines

. .

contain a

Respectfully,/. J~~~...... ....
W. ~~t MCKINNS/

- WTM/ ag 1



November 28, 1989
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DAN R. PRICE
ATTORNEY AT LAW

3001 LAKE AUSTIN BLVD.. SUITE 205
AUSTIN. TEXAS 78703-4204

(512) 476-;086

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding ~
Dear Justice Hecht:

.', "~: "';::':':":,-

Rule 166a. I applaud the suggei:tedamendments ("or
psychologist") . On the other hand, I have some concern about the
definition of a psychologist as one who is "licensed by the State
of Texas." If all other experts can be from. any place in the
world, see. e.g., Tex. R. Civ. Evict. 509(a) (2), why can't
psychologists?

(An aside. I believe all the rules should be amended to referto a "discovery response" instead of a "discovery. answer." This
would apply to all of the differentq rules....We should implement
standard - language for "discovery reaùests'tand lldiscovery
responses" so as to avoid using conflicting terms throughout therules. J . .
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TRCP 166b.

1.

2.

acquired) which relate to

c: /dw4/scac/redlines



mental impressions and opinions held by the expert.
The disclosure of the same information concerning an

expert used for consultation and who is not expected to

be called as a(n expert) witness at trial is required

if the Øtt;14Y-1't /ýlcpti¡ Itrtcptfýi(f,t. I f.CPtv:i:t / ~ /'t~'t f.'t / ø1-Y-Viøt 11-'/

ýlVicpi-ø I CPt I f.'/lt;~tY- I cpf. I Y-Jfø / cpt;f.'/f.CP'/'t lcpf. I ~'/1 øtt;øtY- lýlVicp / f.'t I Y-CP

'tØ/~~llØtf/~'t/~/ýlf.Y-'/Ø~~¡ (consultinq expert's opinion or
impressions have been reviewed by a testifying expert.)

(2) Reports. A party may also obtain discovery

of documents and tangible things including all tangible

reports, physical models, compilations of data and

other material prepared by an expert or for an expert

in anticipation of the expert's trial and deposition

testimony. . The disclosure of material prepared by an

expert used for consultation is required even if it was

prepared in -anticipation of liti:gation or for trial

wJfø'// 1-Y-I f. CPt~~ I ~/Y;~~f.~ I øtY-Jføt / t'//wJfCP lØ/ øt I t'//p~tY-1 CPt IY-JfØ

cPt; 1-'/f.CP'/~ I CPt I ~'/1 Øtt;Øty-/wJfcp I t~ IY-cp /Y;Ø/ ~~iløtfl ~~ I ~/w1-Y-'/Ø't~ ¡

(if the consultinq expert's ..opinions or impressions

have been reviewed by a téstifyinq expert.)

(3) Determination of status. (No change.)

(4) Reduction of Report to Tangible Form. If the

discoverable factual observations, tests, supporting

data, calculations, photographs, or opinions of an

expert who will be called as a(n expertl witness have

not been recorded and reduced to tangible form, the

trial judge may order these matters reduced to tangible

c: Idw4lscac/redlines



a.

b.

of an expert

is
or defense of the particular
c: /dw4/scac/redlines



(l~
prosecution or defense of the claims made ;iy\ (a part of) the

pending litigation, except that persons, whether parties or not,

shall be entitled to obtain, upon request, copies of statements

they have previously made concerning the action or its sUbject

matter and which are in the possession, custody, or control of

any party. The term "written statements" includes (i) a written

statement signed or otherwise adopted or approved by the person

making it, and (ii) a stenographic, mechanical, electrical or

other type of recording, or any transcription thereof which is a

substantially verbatim recital of a statement made by the person

and contemporaneously recorded. (For purpose of this paragraph.. a
photoqraph is not a statement. )

d. Party Communications. Tl;ir-'r /r-'rf/lf/t.rtf/wr-;irpy\ / rpf. / rf;it4-rpýf/tt

ø.li l-rj / rtrpT/T/iAy\j.rtti r- ;irpy\Ø, /wtøwtitørf / liý / rpt / f. rpt / f/t.wf/tr-ø J / tiy\rf/ rpr-'rf/t / rfj.t-rtrpilt

f/ttilil-f//rtlfommunications between agents or representatives or the
employees of a party to the action or communications between 

a
party and that party's agents, representatives or employees, W'rrjy\

T/tirfø / ØiAliøø9.iAøy\r- / r-rp / r-'rø / rprtrtiAttøy\rtø / rpt / r-tøy\t-tirtr- ;irpy\ /iAwrpy\/W'rj.rtli / r-'rø

t-iA;i r- / ;i t- / liø ø, ørf J / tiy\rf / ;i y\ / tiy\r-;i rt;i wti r- ;irpy\ / rp f. / r-liØ / wtrpø ørtiA r- j.rpýi/ rpt / rføf. f/ýiø,ø

rpf. / -i'rø / rt i-ø ;iT/t- /T/tirfø / ø /wtitr- / rpf. / r-lif/ / wf/y\rf ;iy\1J / L. j. -i;i1JØ- -ij.rpy\l (when made

subsequent to the occurrence or transaction ulJon which the suit

is based and in connection with the ution investiation
antici ationof theor defense of the articular suit

prosecution or defense of the claims made ìv1 r a part ofl the

pendinq litiaation. This exemption does not include coinmunica""

tions prepared bv or for experts that are otherwise discover~

c: /dw4/scac/redlines



able. ) For the purpose of

communication.

e. other Privileged

from disclosure by any other

Upon

tial need

undue

materials
materials

is not a

to
2,

to

c: /dw4/scac/redlines



or immuni ty from discovery, must specif ically plead the

particular exemption or immunity from discovery relied upon and

(at or prior to any hearinq shall) produce fany) evidence

rnecessary to) support;lflg such claim reither) in the form of
affidavits served at least seVen da s before the hearin or
1h ~;lýØ testimony. ptø~øfltø~/~t/~ /~Ø~t;lflg /tø~~ø~tø~/~t / Ø;lt~Øt
t~ø /tØ~~Ø'$t;lflrf / øt / ØWJ Ørtt;lflg /p~ttt J / /y¡~øfl / ~ /p~ttt I ~ / ø~j Ørtt;iØfl

rtøflrtøtfl~ It~Ø /~;l~rtØýØt~~;l~;ltt /øf- /~ørt~rløflt~ /~fi~ /;l~ /~~~Ø~ /øfl /?l

~pØrt;lf-;lrt / ;lrlrl~fI;ltt / øt / øtørlpt;løflJ / ~~rt~/ ~~ / ~ttØtflØtfrt~;lØflt/pt;lý;l7ØgØ

øt /~ttøtfløt /ýløty./ptØ~~rttl /t~Ø/p~ttt/~ / ø~j Ørtt;løfl¡-rl~t /~Ø /~~ppøttø~

~t / ~fi / ~f-f- ;l~~ý;lt / øt / ~;lýØ /tø~t;lrløflt /~~tJ If the trial court
determines that an i~/~~~~/ ;lfl'$pØrtt;iØfl (in camera inspection and

review by the Court) of some or all of the ~ørt~rløflt~ rrequested

discovery) is necessary, the obj ecting party must segregate and

produce the ~ørt~rløflt'$ (discovery to the court in a sealed wrapper

or b answers made in camera to de osition uestions to be

transcribed and sealed in event the obiection is sustained). 'T~ø

rtØ~ttl '$ / øt~øt / rtøflitøtfll-flg /t~Ø/fløØ~/ f-øt / ~fi/ I-fl'$pørtti-øfl/ '$~~~~/ '$pørtl-f-t

?l /tø?l'$øfl~~~ø /t;lrløJ /p~~rtø ?lfl~ /rl~flfløt / f-øt /rl~y.;lfl9Í /t~ø / ;lfl~pØittI-Øfll

When a party seeks to exclude documents from discovery and the

basis for objection is undue burden, unnecessary expense,

harassment or annoyance, or invasion of personal, constitutional,

or property rights, rather than a specific immunity Or exemption,

it is not necessary for ,the court to conduct ~fi/ ;lfl'$pØrtt;iØfl/ øf- /t~ø
t

1-fl~;lý;lrfÝi?l~ / ~ørtýlrløflt'$ (an "inspection and review of the particular
discovery) before ruling on the objection. (After the date on

which answers are to be served.' obiections are waived unless an

c: /dw4/scac/redlines 002



Rule

166b 2(e) (1) and (2)

2 ( e) ( i ) and ( 2 ) nm-¡

ions of
those opinions

extension of time has been obtained bv

court or qood

such period.

5 . Protective Orders.

6. Duty to Supplement.

request for discovery that was

not

the

c: /dw4/scac/redlines 00251



opinions and material form a basis for the o~inion of the testi-

fyinq expert. The revisions keep the intent of Rule 166b 2 (e) (1)

and (2) and Rule 166b 3 (e) consistent with reqard to consulting

experts. The amendments to Section 3 standardize lanquaqe for

the same meaninq. New Section 7 was added to ensure that court

time will not be taken to resolve discovery disputes unless the

parties cannot resolve them without court ..intervention and
~rovide that matters exempt under carat:rat?h,n 3 (c)' are 'not . 

made 

discoverable solelY if.oris. be a fact

c: /dw4/scac/redlines 00252
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MEMORANDUM

TO: Sub-Committee on Rules 166-216

FROM: steve McConnico

IN RE: Report to Supreme
9 and 10.

DATE:

Paul Gold of Dallas
"and". Gold argues
Stringer, Turbodyne

00253



We agree the use of "or" may cause confusion which can be avoided
by changing "or" to "and".

Luke Soules proposes the following wording be added to TRCP
166b(4) :

Present
covery of
of anythe rule as "was
tion of all settlement agreements which the
entered into and all lawsuit.s" Ms. iSunuêrhaysi'
subcommittee agrees that the scope ,of.
limited. The subcommittee proposes
changed to read: "a party may obta
. . . (2) the existence of content
which are relevant to the



¡JJ l-
MEMORANDUM

TO: Sub-Committee on Rules 166-216

FROM: steve McConnico

IN RE: Report to Supreme Court Advisory Committee on February
9 and 10.

DATE: January 30, 1990

On Friday January 26, the subcommittee discussed the.
proposals for Rules 166-216. Bill Dorsaneoand Gilbêrt: Aõanis at-
tended the meeting in Dallas. Steve McConnico participated by
te~ephone. Prior to the meeting, Anthony Sadberry providecï .
writtei: comm7nts. Due to the small numer of participants in
this discussion, I encourage each of you to send comments you may
have prior to the February 9 and 10 meeting. We plan to make the
following recommendations concerning Rules 166-216 to the Supreme
Court Advisory Committee. Our suggested additions are under-
lined twice, our suggested deletions are stricken through with a
hyphen. The Rules cited are the proposals which appeared in the
November, 1989, Texas Bar Journal.

ProQosals Mad.e but Not Recommended. All written communica-
tions concerning the Rules were read and considered by the sub-
committee. One comment was made by three different attorneys.
It concerns the conflict between TRCP 21 and proposed TRCP
166 (b) (4). Rule 21 allows a hearing to be held with three days
notice. Proposed Rule 166 (b) (4) would require that affidavits in
support of exemption or immunity from discovery must be served on
the opposing party at least seven days before hearin9. If a
hearing is scheduled with only three days notice, the party
pleading an exemption or immunity may not be able to oomply with
Rule 166 (b) (4) by serving any affidavits at least seven days
before the hearing. This problem is more likely to arise when
the discovering party sets the obj ectin9 party iS obj ection for
hearing. The subcommittee could not think of a cure for this
conflict which would not cause problems which are worse than the
existing problem.

Future.

The wording of TRCP 166 (b) (4) is clumsy and :may cause confu-
sion. It needs to be redrafted. Steve McConnico will attempt to
redraft this section and present a proposal for re-wording
section 4.

We should consider going to the Feêle:rai :Rules i numbering
scheme for the discovery rules. We have dOne this with the
Appellate Rules.
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lAW OffCE

OF ".

PAT MANE~ lD Decemr 4,

.. P~ WJ
· 00 MANE. .J
· GERG Le

JAICE MANE
· VIGI l/. YA
PAT MA
1'MjONF Dear Mr. Justice Doggett:
OI NlOL
Iú ÌI. HE 0891977 After having reviewed the proposed changes to the Texas
SlWAL Rules of Civil Procedure and the Texas Rules of Civil
RO G. BRESNAHAN Evidence, I wanted to point out the following less-than-

· 
GAY HOWAR salutary provisions in the rules, as well as the oneOICONSlL exemplary provision, all of which are stated below:

Justice Lloyd Doggett
The Supreme -Court of Texas
Supreme Cqurt Building
P.O. Bo~/12248, Capitol Station
Austin,/Texas 78711

_.~: Proposed Revisions to Texas Rules

T.J. SA01 CO
Tne Texas Rules of Civil Procedure:

166b (..):
:", ",.;::::::,,:::/;:,:::,:;:,::?/:-'k ,".'.....';..'.::¡:.¡¡:/):/¡:;,:;Finally/\ a pary maki~g Objections to

discovery will have tQ ao~ forth witlt
affidavits before its bearlng. This ls a
wonderful/\ and gyit~ sal~t~i change.

VW: na j

c...l. . Chief .Justice. ThOnta~R. ... :Phi.llip~
Justice Franklin...S, Spears
Justice C.L. Ray
Justice Raul A. Gonzalez
Justice Oscar H. Mauzy
Justice Eugene A.. Cook
Justice Jack Hightower

~Justice Nathan L. Hecht



MEORADUM

To: Justice Nathan L. Hecht

Robert w. ColemanFrom:

Date: December II, 1989

Re: Proposed Amendments to Texas Court Rules

I apologize for not being able to submit my conuenta prior to
November 30, but hope that these arrive in time for consideration.

(14) TRÇP166(b): Earlier amendments to this rule have created
problems which have not been rectified by the currently proposed
amendment. Paragraph 4 tells a party what to do when objec;ting "to
an appropriate discovery request within the scope of Paragraph 

2.'1I have often wondered how an appropriate discovery requastcould
be objectionable, but that is not my main concerh here. ..Itseems..
to me, as worded, Paragraph 4 requires an ob jeCltion ' . when a.
discovery request is within the scope of Paragraph 2 ahd åòu1d;.and..
perhaps should, be read to say that no objection is required with.
respect to discovery requests outside the scope of. Paragraph ,2 ¡
The scope of discovery under Paragraph 2 is . 09$'
but it starts with what would appear from w
absolute exemption, which states "except as. provided in :.aragraph
3 of this Rule." Thus, as I read Paragraph 2, all of the items
listed in Paragraph 3 are excluded from the description of the
scope of "appropriate discovery" and thus 

,could not be part of "an
appropriate discovery request within the 

scope of Paragraph 2."Paragraph 3 makes this even clearer by stating that "the following
matters are protected from disclosure by privilege--a seemingly
absolute statement of privilege. In other words, if as the rule
clearly seems to say, matters contained in Paragraph 3 are excepted
out of the scope of discovery described in Pa.ragraph 2, then no
objection should be required under Paragraph 4, because by
definition those matters exempt from discovery are not included
wi thin an appropriate discovery request wi thin the scope of
Paragraph 2. Under this analysis there would be no reason to
specifically plead an exempti~n or inuuni ty from discove~y becaus8
by definition those exemptions and inuunities would already be
outside the scope of discovery authorized by Paragraph 2. This
analysis seems also to be supported by the special proviso at the
end of Paragraph 3 which provides a means to obtain certain
materials "otherwise exempt from discovery. It

00257



A possible solution would be to provide in
a party responding to a document request must
items not. produced under a claim ofe~emption
the requesting party can evaluate the claim and
seek production under some.. exception, claim of
the claim. This alternative might be much less
procedure set forth.. in 4 .
changed to eliminate the
described above.
withheld rather than a
eliminate unnecessary
Under the court's proposed ,
to explain in any way until
wi thheld .

I have

3 tha t
of all
so that

to

in
rules.
suggested
camera to
procedure



ERNEST REYNOLDS II

CANTEY a. HANGER
ATTORN l:YS AT LAW

2100 FIRST REP\J8i.Ii:S,,"l( TOWER
1101 CHERRY STREET

FORT WOATH, TEXA$7e5102

817/1177-2:800

t6~ k

Jl
ATTORNEY'S OIRECT 0

~11-')79 """9
p.~~~56i14-

~ ~G--lD~

METRO I.INE "251-3111
TEI.EX 7!S-8LS31

i.EC:P" 817/1177-28

November 21, 1989

Honorable Justice Nathan Hecht
P. O. Box l2248
Austin, Texas 79711

Pear Justice Hecht:

Apparently, a proposed change for procedural rule 166b would
allow reinstatement of the old practice under which parties could
agree to extend discovery cut-off dates without having to first
obtain a court order. I think this would be an excellent change,
and would note that it would save a substantial amount of timefor courts and parties because under the present practice even
when an agreement is made between the parties they must draft
documents and present them to the court and obtain entry of an
order¡ and, since it is clear that public policy~oes\notprohi-
bi t the parties from agreeing about discovery ma tters (indeed,
public policy generally encourages this) it seems like thereshould be no reason to require the present cumbersoméprocess of
going to the court to get an order t.o permit the parties to makean agreement to extend time. .
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GLARK. THOMAS. WINTERS & NEWTON
POST OFFICE BOX .148
AUSTIN. Tl~S 76767

1200 TEXAS COMM:EIlCE BA:K BUILDING
700 LAVACA STREET
AUSTIN. T:E~S 76701

- rr~ "","CO",..1989 ,~ 1""1.7.-"".

~
TELEPHONE
(:512) 472-8800 November 15,

Honorable Nathan L. Hecht
Texas Supreme Court
Post Office Box 12248
Austin, Texas 78711

Re: Proposed Changes for Rules of CiviliProcedure

Dear Justice Hecht:

I am wri ting in response to the invitation for comments on
Proposed Rules of Procedure published in the November Texas BarJournal. I would like to point out an issue which was raised
recently in one of this firm i s cases regarding Rule 166 (b) (f) ,
which deals with settlement agreements. The Rule states that any
settlement agreement is discoverable without any fùrther
qualifica tions. The Rule was used.. to support a request for
production of all settlement agreements which the opposing party
had entered into in all lawsuits. In discussing this Rule with a
judge and several lawyers, the general consensus was that the
Rule was not intended -to provide blanket au.thori ty to obtain all
settlement agreements, but rather only those settlement
agreements entered into by the parties. to the same suit.However, because the Rule does not on its face limit the scope of
the discovery, it is subject to misinterpretation and abuse. I
would ask the Court to consider adding the following or simila-r
language to the Rule:

The existence and contents of any sèttlement agreement
entered into by any party to the action wi th any other
party or potential part)' to the pending action.

or

The existence and contents of any settlement agreement
involving claims arising out of the circumstances which
gave ris.e to the pending action.

or



C:LK. THOMAS. WINTERS & NEWTON
Honorable Nathan L. Hecht
November 15, 1989
Page 2
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..P I~ I- fJ

9. A plural verb should be used with a list combininl'. s.inl'l1l.arand plural nouns. ~ ~~

TRCP 166b. Form and Scope of Discovery: Protective Orders;
Supplementatin of Respons

1. Forms of Discovery. (No change.) .
2. Scope of Disvery. Except as provided in paragraph 3 of

this rule, unless otherise limited by order of the court in ac-
cordance with thes rules, the scope of disover is asfoUows:

a. In General. (No change.) . .
b. Documents and Tangible 1'gs'(No chge.)
c. Lad. (No chnge.)

d. Potential Paries and Witness. (No change.)
e. Experts and Reports of Experts. Disovery of the faåS

known, mental impressions and opinions of experts, otherwise
discoverable becaus the inonnation is relevant to the subject
matter in the pedi acton but which ~quir or dev
in anticipation of litigation and the discovery of the iden .
experts from who.m the inonnation may be leared may be ob-
tained only as follows: .. .

(1) In General. A part may obtàin disovery of tht¡iden-
tlý and location (name, address and telephone number) of an

expert who may be called as aln expertlwitnes. the subjeèt
matter on which the witness is expected to mental
impreions and opinions held by tb. expert known
to the expert (regardles of when the factual inormatiOn Was ac:~

quired) which relate to or form the basis\of the mental imp~
sions and opinions held by the expert. The 

dislosur of the same

information concering an expert usd for consultatipn and whò
is not expected to be calle as aln expertLwitness at trial is re.
quired if the expu t', ,. arlt pradttd fisrrs à l:à,iÌl tlthiil it. ,. kôle
or i.. .,..t of ll.e ""mions at 4f ~p.t.t ,.haji to èii l:àlk:A a$.

(i

,'-

Carol Baker
1224 Randy Drive
Irving, TX 75060
SB 1015655!0



THE LAW OFFICE.S OF

FRANK L. BRANSON, P.C.

FRANK L. BRANSON
PAUL N. GOLD
DEBBIE DUDLEY BRASON
RICRARD K. BERGER
GEGRGE (TEX) QUESADA
JE:R:QYM. WHITE
J. STEPHEN KING

18TH FLOOR
HIGHLAND PARK PLACE

4514 COLE AVENUE
DALLAS, TEXAS 75205-4185

214-522-0200
D/FW METRO: 214-263-7452

FAX: 214-521-5485

November 27, 1989

TED Z. ROBERTSON
OF COUNSE"

VIA FEDERA EXPRESS

Honorable NathanL. Hecht
Just ice, Supreme Court of Texas
Supreme Court Building
P. O. Box 12248, Capitol Station
Austin, TX 7871l

Re: 1990 proposed Changes to
Texas Rules of Civil Procedure

Dear Justice Hecht:

Thank you for the open invitation thát appeared in the
November State Bar Journal to comment upon the i990 proposed
changes to the Texas RUles of Civil Procedure. I would have
liked to have appeared at the November 30 hearing: however, I
will instead be out of state taking'depositions. This, then,
will outline my observations, which focus exclusively on the
changes to the RuleS pertaining to discovery.

RULE 166b(2)(d)

My pr imary concern is with the change in Wording Of Rule
l66b(2)(d), Party Communications. Specifically, I am troubled by
the replacement of the conjunct i ve, "and II with the dis junctive,
"or II in the following phrase:

When made subsequent. to the occurrence or
transact' upon which the sUit is båsèd, and
i 0 co . e t ì 0 0 with the pros ~fcu ti 0 n ,
ioves iga 'onor defense of the particular
suit,!l n anticipation of th"e prosecution
or d fe se of claims made a part of the
pend ng itigation.

I believe the wording is a substantive change and will cause
more, not less, confusion regarding discovery in this area,
particularly if more explanation for the change is not provided
in the comment.

00263



Jus t ice Hecht
November 27, 1989
Page 2

========== ===;:=========================== = ==== == == == ==============
. . . . . . . .. . . . . . . . . ., . . . , .. .. . ., .' .. .. .. .. , .. . .. . .. .. .. . . . :. . .. .. .. .. .. .' .. .. .. .. .' .. .. .. .. .. . .. :. .. .. .. .

The comment states that the amendment was to "standardize
language for the same meaning~ ff The only other place suchlanguage appears is in the preceding section, dealing with
witness statements. The language in that section was 

only addedin 1988 and there have as yet been no cases interpreting it. The
language that presently appears insubsect~on~d" has been
thoroughly and often interpreted by the Texas. Supreme 

Court , thelast and most illuminating decision being Flores v. The Fourth
Court o.f Appeals, 32 Tex.S.Cr.Journ. 497 (June 25, 1989).

The proposed change in wording potentially subverts .the
"bright line testff outlined in Flores. Rather than having to
prove objectively and sUbjectivelY a legitimate 

basis foranticipating litigation, a li tigant ,under the proposed change,
would merely have to seek protection under the portion of the
provision that precedes the newly sUbstituted disjunctive, "or."
In other words, all a respondent WOuld have to show is that the
communication was made subsequent to the occurrence and in
connect ion wi th the prosecution, investigation 0:1 defense of the
particular suit.

On close.r reading, the problem may not, however, be with the
newly proposed wording, but rather with the cryptic and
miSleading comment that accompanies it. The proposed language
would not be particuarly distastefui ora significant departure
from the Court's prior precedents, if the comment were tpexplain
that in order for the protection of the fi rs t par t of the phrase
to be activated, there must actually be a pendinc¡ lawsuit. As I
read the following proposed additional phrase--"and in connection
wi th the prosecution, investigation or defense of the particular
suit"--it would only pertain if a 

suit were actually pending,
since. otherwise, there would be no "particular sui.t.n This would
also help better explain the insertion of the disjunctive.
Either a suit is pending and the communications were generated in
connection with such pending claim Q. there was an objective and
s-ub ject i ve .basis for anticipating 

that a suit .would be filed. In
the latter instance, communications generated 

prior to the
pendency of such suit would be protected.

The comment should explain that the change in wording does
not change the holding in Flores, or explain preciseiy how it
does.
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o S T ER ;s K AU F' MAN
ATTORNEYS ANO COUNSELORS

Just ice Nathan L. Hecht
November 28, 1989
Page 2

In an actual personal injury case arising out of a motor
vehicle accident, I tried to subpeona the plaintiff's records
from the Industrial Accident Board of two prior on the job
injuries where plaintiff had taken an inconsistent position
that he was totally and permanently disabled following each on
the job inju.ry before the auto accident in question. This was
to be done by a deposition on written questions upon the custo-
dian of records for the Indust rial Accident Board. The
Industrial Accident Board records custodian re.fused to prodUce
any records without anauthorizat1on signed by the plaintiff,
which the plaintiff and his attorney refused. to voluntarily
produce. I then filed a Motion to Compel on authorization.
At the hearing, the judge indicated that the rules of civil
procedure specifically require medical authorizations, but do
not specifically require any other kind of authorization. and
therefore he could order .signing a medical authorization but
not an authorization for records from. the Industrial Accident
Board. While in many cases, I have been routinely furnished
with authorization forms for employment records or records from
the IRS or records from the Industrial Accident Board, in this
instance, the opposing lawyer refused to furnish the authoriza-
tion needed to complete the deposition by written questions ofthe records custodian. '

By expanding the authority of the trial courts to order
other authorization forms be furnished where relevant, it would
promote the general pOlicy of full disclosure and liberal
discovery, and encourage voluntary furnishing of authorization
forms without much trial court involvement (such as with medi-
cal authorizations where the voluntary practice is well
.established) .

I appreciate your committee on rule changes giving this
proposed amendment consideration.

Respect fully yours,-~¿:---~
Aaron S. Kaufman

ASK/ cgg
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FULBRIGHT & ..AWORSKI
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REAvis MeGAATH
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1.05 ANGCI.l:S

TEI.EPHONE' 713/651-5151
TEI.EX' 76-ZSZ'

TEI.EeOPIER: 713/651-5248

December 8, 1989

Re: Comments Regarding Proposed Are
to Texas Court Rules

'Iii'" úiÙ
¡út
Ib'
.aol.

____________~.._-,---,-------..-..----'..,..--..,-,~..'..,ti.,~....

Justice Nathan L. Hecht
P. O. Box l2248
Austin, Texas 78711

Dear Justice Hecht:

Please consider thefoilo#ii1g..
on the proposed amendments to the.
Procedure and are not to be construed
firm or any of its attorneys:' . .

:; /' :::!

Rule 166b.(4 ) . 'Presentaticui'o
Rule p,rovides that:
by the court must. bEt .
bef.ore . the hear.tng.' ..' .
thisi:egard. is that
hearing to ,be.' set .'with
notice.. Accordinglyi it
could set the hearing.. and ... not
party seven (7). day:t t.o,..£i1e
Rule could i.oc1 a .1'1' d
be set:... wi th å ast .. .
separate .Rule could require that no motion 

be
hearing with less than. teo.(10) ø.aysl,PP.t.~C1i~, . ........ .. ... ..,'-";';"','.':""-':':""':"':""_-."""\'.".'..,....,....'....................'.....

I hope these suggestions

KSD/lc
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THORNE, GOLDEN & LAPIDUS
A'MRNYS AT t.W
NCN TOWER

SUIT 84
1l1 W. FREEWAY

GRA PRARIE. TEXA 1601

KIM R. THORN
BOARD CEmrlED - PEIlAL INJURY TRIAL LAW

TEAS BOAaD or I.AL sPCIALZATION

CAR "RADY" GOLDEN
BOARD CElllnED - FAMILY LAW

'RXA BOAaD or LEGAL SPEIALlZAnON

DOUGLA J. LAIDUS

Justice Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

Re: Proposed Amendments to Texas Rules of .Civil Procedure

Dear Justice Hecht:

I have just had opportunity to revièw the proposed amendments
as contained in the November edition of the 'le~as ear vournal, and
take this opportunity to accept your invitation for comment.

TRCP 166b. FORM AR SCOPE OF DISeov¡Y:
PROTCTIVE OlWER: SUPT.~ATIOH OF QSPOHSES

With respect to subsection 4 entitled: "Presentation of
Objections", there isa new requirement to the effect that
affidavi ts supporting a claim of privilege, exemption, or immunity
from discovery must be served at least seven days p:rior to the
hearing. I suggest that there be some minimum notice period with
respect to setting such hearings so that the preparation and
service of affidavits is made possible. As the :rle is now
written , it would seem that the party seekinq discovery could$et
a hearing on three-days' notice, and the respondinq party would be
hard put to prepare and serve affidavits within the prescribed
seven-day periOd.

Thank you for your time and consideration..
Respectfuiiy submitted,

THORNE, GOLDEN & LAIDUS

J. LAIDUS
state. ar No. 11942200
NCNB Tower
sui te 840
801 W. Freeway
Grand Prairie , TX 15051
(214) 264-1614 or 263-51S~
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TELEPHONE (7131 951-100 TELECOPIER (7131951-199

JOANN STOREY
DIRECT LINE (7131 951-032 November 14, 1989

Justice Nathan L. Hecht
P. O. Box 12248
Austin, Texas 78711

Re:
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UANIEL A. KROHN
ATTR.EY AT LAW

blLJ)
I b0

Suite 1305 · Niels Esperin Building
808 Travis

Houston. Texas 77002
(713) 225.0707

November 21, 1989

The Honorable Nathan L. Hecht
P.o. Box 12248
Austin, Texas 78711

Dear JUdge Hecht:

This letter is written in response to the solicitation of
comments regarding proposed changes to the Texas Rules of Civil
Procedure pUblished in the November edition of the Texas Bar
Journal. I welcome this opportunity to offer a suggestion or two.

..n,
My comments will be limited to TRCP166b, and a comment or two

on discovery generally. Let me state initiaiiy t:hat: I am most:
grat:ified t:o see the changes in t:hat: rule and heartily recommend
t:he adoption of those changes. I would like.. to suggest: one
addit:ion t:o subsect:ion 4 "Presentation of Objections" of t:hat rule.
The second t:o last: sentence of that paragraph li$ts a. numer of
specific grounds for objection to discovery .... wher.e an 

in . camerainspection will be not required. I would suggest: t:hat:.. in addit:ion
to the grounds 

for obj ection . which are list:ed. in that: sentence , an
obj ect:ion based on the discovery sought: being beyond . th,e .scope.. of
permissible discovery be included. I have been. involved in. cases
where discovery has been sought of matters. Whi9h . 

are neither
relevant nor. conceivably able to lead to t:he discovery.. Of. rE!lE!vantevidence, and where this can be determined fr.om t:hepl.eadings of
the very party seeking discovery. This seems .to occur mestfrequently in litigation bet:ween business competitors when a party
is using the lawsuit in .an effort to gain an unf.air trade advantageover his compet:itor. For example, production is. sought of
irrelevant documents that were not created until. long after thE!
occurrence of all of the events. forning the. b.asis of t:he
litigation. Sit:uat:ionssuch as this can be ruled 

upon quickly byt:he t:rial court, leadinq to court efficiency and a lighter burden
on the party justifiably opposing the improper discovery.

I am pleased to see that the new TRCP 166~ (4) clearly st:ates
that: documents or other it:ems need not bE! produced for in camera
inspection unless so requested by the trial court. At least I
believe that is the correct interpretation, one cannot be too sure
because it has been a subject of some ambiguity OVer the past few
years. When read with the prior sentence requiring the production
of "any" evidence necessary to support the claim at or prior t:o any
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hearing, one could conclude that indeed an in camera production of
the requested documents or other exhibits is required prior to the
trial court' s examination of the obj ections. This is often very
expensive. Some form of evidence short of actual production for
in camera inspection should be adequate until and unless the trial
court determines that court inspection is needed.

I have heard several trial court judc¡es complain about the
tremendous amount of time spent in performing in camera
inspections. In turn, this has led to the more frequent use of
special masters for discovery. All of this has served to greatly
increase the expense of litigation. In my view, the added expense
impedes justice more than a return to the days before Peo'Dles
would.

Undoubtedly one of the most frequent subj ects of discussion
among attorneys and jurists today is alternate disp~te resolution.
Too rarely is it frankly admitted that the reason for that interest
is the fact that our traditional method of dispute resolution has
become flawed. I very much appreciate the Supreme Court 's efforts
to address some of these problems with the proposed amendments to
the Rules of Civil Procedure. However, I feel strongly that a
greater step towards curing the problems in our traditional dispute
resolution mechanism must be taken~

The trend over the past several years haS been to broaden and
increase the scope of discovery in the hope that parties once fully
aware of the strengths and weaknesses of their respective cases
would resolve disputes prior to trial. UnfortunatelY, aggressive
and creative attorneys have transmuted .discovei: from an inquiry
into a weapon, and turned civil litiqation into 8, war of attrition
to be won by the side with the greatest resourees. . . .

I have tremendous confidence and respect for our court system
and particularly our trial courts as dispensers of justice. Though
not perfect, ours is a system which has been refined by many years
of experience and experimentation, making it .a far better method
of resolving disputes than the alternate dispute resolu1don methods
being experimented with today. Furthermore, I. feel very strongly
that the right of every person, rich or pooi: , to seek. rec1ress of

-grievances. through our court system is a. cornerston.e. of our
democracy. It would be a severe blow to our. society were we to
develop a two-tier system where our courts were reserved for large
disputes between the weal thy, and smaller dollar amounts and
smaller players (small only when measured by their purses) were
relegated to some pale abbreviated version of our trial courts.
As people working inside this system it is often too easy for us
to forget that disputes of $5,000, $10,000 or $20,000 affect the
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lives of the majority of our citizens more dramatically than multi~
million dollar disputes affect the dividends of our large
corporations.

Though I have substantial concerns I believe that they can be
adequately addressed without major modification of our court
system. To begin, contention interrogatories should not be uSed
nor required as a sUbstitute for adequate pleadings and special
exceptions. Interrogatories should be iimited 

to inquiries as tø
specific facts. So 

called "contention interrogatories" are allto(:
often a trap should some item be unwittinqly 

omitted thenevièleiiç;ì
excluded at time of trial. when the answerinq party had made a9'~øèl
faith effort to answer the interrogatories. In almost all ca-s:...
they are overly burdensome.

Litigants should be limited to 
three depositions each,.~lC~lìl

upon agreement of all parties or court order upon good eausesJti'
Amount in controversy should be a factor in thed'etermina't~ø
good cause. Oeposi tionsare indeed wondrous thingsinthl't
allow us to run up large numers Of billable.'. hours, .whi,lé ............
actively engaged in battle before .the.. eyesot .. ourel1ìl.l~
Consequently, they are sorely abuSed. In large eoinplEl¡)e~.II!~.
modifications of the linlit wiii be .routinely grantedbyt):et.I~I~:
judge as is now the case with interrogatories.. Wit.h a .pr".t:i;j.~~:.
conference, the trial Judge could bothmoditythe. nu.e~....~I.
depositions and limit the scope of certain deposit: iQns10 al tocompromise the need to know and the cost to the litiqants.

Lastly, all litigants should be required aut~ÌÍat.~~lli..t...I'desiqnateall witnesses, expert and fact ,save:rebuttalW~'tiiesIElI!i'
at some reasonable time prior to trial... . .Theneedi'O:rit:l~t
information is so standard that no interrogatory s):QUlèl.Pé
required.

In making these suggestions I .fUllyrealizeithatii.run COU1'f."!
to the trend towards greater discovery that. hasibeeiiinst~t:utet:.~ii
Texas over the last ten years. I al$o realizethatpiaciii9' liin1t:1
on discovery would on occasion resu.lt in. some surprisesêlt trial
that could affect the result. However, Ixammore disturbed by the

..attri te parties who are forced to 
accept an unjust settlemElnt urlC:lEl:r

the burden of discovery cost. I am offended by. theattorneys'êlii~
there are many, whom I have heard say "weare not lookinçi to'tt1
this case, we are just trying to get a settlement". Isharet:1'El
frustration of the clients who are told that their lawsuit thO~!1
meritorious can not be handled because their resources .aret:C?C?
small and the amount in controversy will not tempt a contingenç;y
effort.
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I thank you for the attention being given to my thoughts. If
there is anyway in which I might be of service in these matters,
please do not hesitate to call me.

DAK: lr
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November 21, 1989 W::~lt~,,,~. ,0,'''"': O~~:&i: ~:IiN.UJ

(214) '154-1903

Justice Nathan L. Hecht
P.O. Box 12248
Austin, Texas '18'11

Re: Proposal to Amend Texas Rule of Civil Proåedure 16Sb(4)

Dear Justice Hecht:

While applauding the Court's effort to claify the steps
preserve objections to discovery requests, I respectful ..
clarification. The version of Rule 166b(4) under const
requirement that the objecting party "speciflcally plead". the eitém
immunity on which he relies. That requireinentfirs
Pee!)les opinion, and the Court there apparèn.tIy inte
pleading in thé form of a motion tor protect. . .

at least one court of appeals held that the "

Pee!)les required the objecting party to file
National Union Fir.e Insurance Com
(Tex. App.-Corpus Christi 198'1, .nowri,t
adding paragraph (4), one could arue that"

a pleading with the trial court, Whether
protection or a response to a .motion to
"specifically plead" to "specificaly state 

i' avoicl .ny'

make crystally clear that the new rule requires nopleadini at all.

Incidentally, nobody seems to know exac hé''rexas :Rules.
of Civil Procedure that contain subdiv Most. .e..~ .whaanVèt.
done-they put parentheses around the numbèr òf . . "
to cite. They do that in part, I think, becaUSe¡ they séparate'
the rule number from the paragraph numbll'. NQ blèms
arise in .citing the Federal Rules ot Civil Proc.,use letters
already in parentheses to designate the particulat pa;ragràphof the ru1è and
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numbers again already in parentheses to identify 

Sub-paragraphs. I~ould

suggest doing it the federal way. We could then all 

sing from the .same

hymnal, citation-wise.

Respectfully submitted,

-r A~ e.~-á~c~ett
BCB-9041-clj
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November 29, 1989

Mr. steve McCo nico
Scott, OoUgl s & Keeton
12th Floor, First City Bank Bldg.
Austin, T as 78701-2494

Texas RUle of Civil Procedure 166b and 168

Dear

I'm not Sure that MCKinney 1 or MCKinney 2 are either gOod
law. It seems to me that we need to work into the discovery
rules a sanction that information withheld pursuant to assertion
of Objection may not be used at trial whether or not the objec-
tion ever is 

set by either party. The question has.. 

arisen asfollows: a party receives an interrogatory for identification of
documents (or experts), that party Objects, however some docu-
ments (or experts) are nonetheless identified, neither party sets
the Objection. At trial is the patty who made the objection
precluded from Offering other documents (or experts)? The
obj ection was never heard by the court, the obj ection party is
not charged with having waived the objection, but, since the
party confronted with the obj ection never had it heard, does the
objection protect information from discovery but not preClUde its
use at trial? It seems to me that if information is not con-

.- tained in. answers, whether or not the subj ect of an obj ection
never set, the information 

should not be usable at trial.

AUSTIN, TEXA OFFICE: BARTON OAKS PLAZA TWO. SUITE 315

901 MoPAC EXPRESSWAY SOUTH. AUSTIN. TEXA 7874$

(512) 328-5511
COIlPUSCHIlISTI. TE OFFICE: THE 600 BUILDING. SUITE 1201

600 LfOPAIlD STIET. CORPUS CHIlSTI.TEXA~73
(5121 8a3-7501

I

0027~
TEXA BOAIlD Of LfGAL SPECIALIZATION

l aoAIlD CEiiTIFIED CIVIL TR.IAL !.w

l aoAllD CiiiTlfIEO CIVIL APPELlTE !.W
· SOARD ClllTIFI10 COMME!UIAL "NO

UJl01NTI"L ilEAL ESTATE LAw



Mr. steve McConnico
November 29, 1989
Paae 'lo

Please submit this to your subcommittee 

and I will put it onthe next meeting agenda for the SCAC.

LHSIII/hjh
cc: JUdge David Peeples

Chairman,
Committee on Administration of Justice
Justice Nathan L. Hecht

H. SOULES III

0.0.2.'77



LAW OFFICES

KEITH M. BIKER
RICHARD M. BUTLER

W. CHARLES CAM PBE LL

CHRISTOPHER CLARK.
HERBERT CORDON DAVIS
SARAH B. DUNCAN
MARY S. FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD
ELIZABETH P. HOLBERT
RONALD I. JOHNSON

REBA BENNETI K.ENNEDY

PHI L STEVEN K.OSUB

CARY W. MAYTON
J. K.EN NUNLEY
SUSAN SHANK. PATTRSON
SAVANNAH L ROBINSON

JUDITH RAMSEY SALDAÑA
MARC I. SCHNAll .
LUTHER H. SOUlE Il"
WILLIAM T. SULLIVAN

JAMES P. WALLACE ·

SOULES B WALLACE
ATTORNEYS-AT-LAW

A PROfESSIONAL CORPORATION

TENTH FLOOR

REPUBLIC OF TEXA PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIREÇT QIAL NUMBER:

(512) 299-5434

December 6, 1989

Honorable Nathan L. Hecht, Justice
Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Re: Texas Rule of civil Procedure 166b (4)

Dear Justice Hecht:

After our discussions in Austin concerning
extensions of McKinney II, i. e. that there might ari
tion that an unset and not ruled upon objection,
which discovery product was concealed, might not
discovery product from being used at trial, I prop
clarify that to cause a party who conceals discover...
obj ection or motion to be precluded from using
product unless the obj ection or motion is later
manner as to accomplish "timely" supplementation.
the discovery product wi thin the concepts of thé
clause that i propose to add follows the semic
sentence. The material preceding the semicolon has
adopted by the committee:

,
. IlAIU

Also, it has been suggested that we add in the
tence the fOllowing underscored material:

AUSTIN, TES OFFICE: BARTON OAKS PLAZA TWO. SUITE 315

. 901 MoPAC EXPRESSWAY SOUTH, AUSTIN, TEXA 78746
(512) 328-5511

CORPUS CHRISTI, TE OFFICE: THE 600 BUILDING, SUITE 1201
600 LEOPARD STREET, CORPUS CHRISTI. TEXA 78473
(512) 883-7501
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"Either an objection or a motion .for protective order made
by a party to discovery shall preserve that obj ection Ql
motion for t)rotective order without further support or
action by the party unless the objection or motion for
t)rotective order is set for hearing and determined by the
court. "

1: believe both of these
clarifying what was already
committee and debate.

As always,
on the important

cc:
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Justice Nathan L. Hecht
Supreme Court , Supreme Court Building
P.O. Box 12248
Capital Station
Austin, Texas iSi11
Dear Judge Hecht.:

The PUrpose of this letter is to comment on and to offer a
suggestion concerning one of the proposed changes in the
Rules of Civil Procedure ("TRCP").

It is proposed that TRCP 166b, 4 be changed to 

provide:
(Either an objection or a motion 

for protectiveorder made by a party to discovery shall.preserveJ:hat
objection without further SUPPort Orac.tion .by"thepa~yunless the ob;ection or motion...is~etif0:rn.ea:rinqand
dete.riined by the court._ . Anypar'tymayat~n.y+~a~iOnal)l.~
time request a hearing On any ..ol;jection .or. motiopforprotective order. The failure of...a..party/ .toobtai;na
ruling prior to trial.. on any Objectio.nto. .qiscoveryB+motion for protecti ve order qoes ;not wai.ve.. a;ny such
objection or inotion.)

A problem we are 'having with 
lit: iga.-e ion q~$c;()v~i:~hÎ~~~~1County is that the parties. from whom qiscoYr;rJs..sBJ.Cfht.i:~9'J.l.a:i~i.

file broad forra objections to every discovery. request;. . fail ...to
prOduce or specificaiiy identify requested materials Which are
being withheld from prOduction .onclaim .0f.p:riyil.rgrtfBrcei-e~~
party seeking discovery to request 

a hearingona Ma-eion ...-e0 ... ComJiel.Discovery or Iqentification of Withhelq Materiai~;apd .tb.fl.COU~!
are fai . n or r fusin t set h ar s on . COVmot' ons
decide such. motions. As a consequence,l.egitimateqî.scov.ery i$
being frustrated.

For example, I recently represented the plaintiff is . â
serious, hotly contested piece of commercial litigation involvipCf
substantial document discovery. The Defe.nqants fileq. broad .fo.
obj ections to our discovery requests _ We filed numerous motion~
to compel discovery which the trial court failed to hear or deciqe
despite numerous requests to do so. None of such motions to compel.
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were ever heard or decided by the trial court. For numerous
reasons, mandamus proceedings are not a practical or efficient
remedy for the trial court's failure to rule. Such experiences are
not infrequent.

I suggest that TRCP 166b, 7 , be supplementlidto add a
provision to the effect that once a certifiøate is made and filed
that efforts to resolve the discovery dispute without. the necessity
of Court intervention have been attempted anêltaii.eêl, the Court
must conduct a hearinÇJ on the discovery motions to l!hich .$uCh
certificate relates and decide the matter~ SUChal'l aêlâition to
TRCP 166b, 7, would, I believe: (1) encourage trial counsêi to make
meaningful efforts to resolve the disçovery dispu't.ei.:nprder. .to
avoid the . necessity of COUl"'t .......i.:nte:rlinti.on'.......(2ili.n~~:rli ..that
legitimate discovery is not improperi.yfrustrateêlor(;e:)li:yed, and
(3) insure that legitimate discovery disputes 

are decided prior. to
trial.

Very truly yours,

· ;t~~-l
Holstead

0193: 2242
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DAN R. PRICE
ATtORNEY AT LAw

3001 LAKE AUSTN BLVD.. SUIT 205

AUSTI. TEXAS 78703.4204

(512) 476-7086

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

RE: Comment on Proposed 
RUles Chaqges Regarding

Dear Justice Hecht:

- Rules 1~6Q( 6) . ana 21.5 (~H . == lìGoQ(rçau~el'. El't~.12tion.. With
respect to. the "good cause" exception t0a.di~t.untl.1U~lY. (iisclos..9evidence, Rule 166b( 6) states that .suPPlementati.onisrewi..tre(if'~'l
less then 30 days before trial "unless the court finds that a gO(ìc:
cause exists for permitting or requiring later supplementation~l'
and Rule 215 ( 5) states thatlate-supplemente4i evidenc;ei,seXClu4"9
"unless the trial court fin(is that good cause sufficient to requi,rl
admission exists." . First, these 

two Nles ShQUldbeiinge.to X'e~9exactly the same~. orç01'fusion will iarise"IprefertheW'ordif'~
in RUle 215 (5) . Secon(i, an(i moreimportantlY¡i. .theW'or9i1'9'.in.tg~
present rules has 

caused several rec;.enti C~S;.SitQ...~P:tfi~~lYQit
impliedlY hOld that the "good causel'w~ich1Uustl;e$ÄOlii oii~~
encompasses evidence related to whetherth.la'l''j~;l.PI?~,meii't'~
evidence should be or _isrequired.to beadmitted ..intoevi,denC:fi...
Most courts, including the 

Supreme Court, have eXpreSJSJl~~rimpliedly held, and I believe .... correctly, ......... thattheil'gC)C)c:7a.l.~I~~
which must be shown must relate to why the discoveryrewi,st~a.SJ
not timely supplemented. But ì the ...rule~ ar,not..7~ea:t~iii't~~.~
point. I suggest clarifying the..issue..bYithe fOiiowin9'ameng~e1't$~
Amend RUle 166b(6) to read as fOllOWS:

A party. . . unless the court fi1'dSgo04causeexist$ ~ør
the late Supplementation and thatgo.o4causeeXists fOX'
requiring late supplementa.tion..

Then, amends RUle 215 (5 ) 
to reag as fOilo~$.:

A party · . . unless the cou.rt finds gOOd cause. exists
for the failure to initially respond or for late
supplementation 

and that gOOd cause exists forrequiri,ngthe admission of the undisclosed, improperly di,sclosed
or untimely disclosed evidence.

Thus, the rules will read more like each other, andthc:llg(ì~c:
cause" exception WOUld expressiy apply to (1) Why the evidenç:l.~~SJ
not properly/timely disclosed An (2) why such evidence is requii:c:c:
to be admitted. This should settle any conflicting case laW'..



November 28, 1989

202DAN R. PRICE
ATTORNEY AT LAw

3001 LAKE AUSTIN BLVD.. SUIT 205

AUSTN. TEXAS 78703.4204

(512) 476.7086

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding

Dear Justice Hecht:

Rule 166b Forms and Scc;pe of Disçov~ry: . I applaud the
elimination of the contradiction regarding the discoverabili ty of
a consulting expert's opinion.

I generally applaud the additions and deletions. to Rules
166b( 4).. I have some concern about th~ serving of affidavits "at
least 7 days before the hearing," in that pre-trial hearings can
be had upon 3 days notice. ~ Tex. R. Civ. P. 21~ . Perhaps the
provision should be modified to read "served at least: 2 days beforethe hearing." Regarding the in camera inspection an.: review, I
believe it should be made clear that the productlon of aled"
document may be made to a court. at. a date later than the. .hearing
being held to determine 

if an in . camera . 1nspection is . necessary.Perhaps this could be remedied by stating .that -"theobj.e.cting party
must, at ~ time deslqn~ted by the coyrj;,. segregate and-produce .
. ." In the last sentence, I would change- the word "answers" to
"discovery responses," to avoid any confusion that ..lan.swers" means
"answer day" or the filing of. an "originai'an;swerl.tó-apetit:ion.
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Honorable Nathan L. Hecht
November 14 ~ 1989
Page 3

time the initial response is due. Thus, 

I believe the court wouldbe doing the bar and the bench a service by setting out a detailed
rule regarding the "duty to initially respond" to appropriat.~
discovery requests. The rule woul.d contain, intei: .ã, th~
following provisions. First, upon the receipt of a discovery-
request, a party has a duty to initially respond within the timEt
mandated by rule for a response to a particular discovery reques1;.
Wi th the exception of spontaneous answers at depositions, absetl'ë
proper objection, a partymus'ë seek out and deteriine .'. .. .,it
appropriate response. The initial response (e.g., answer$.1;~.
interrogatories due thirty days after 

receipt . of ..tllinterrogatories) must be full and complete, and must .contai.1'~I.i¡
and all info.riation then known .to or available. to therespon .. ......... .
party. Failure to properly "initially reE¡pond" woald be
subject to the same 

sanctions under RUle 215 as...a ..... faillJr~supplement. Although I realize tha'ë..Rule215 wasamendedto..al
the exclusion of evidence for thef.ailure "t;9relipond,"I.d;9
believe this covers the problem. . The l;ar .unfortun.ateiyioo.l1
the "duty to supplement" as, practically.. sp.eaking,a suq=;tit .
the initial duty to respond. . Thus,.. for 

example ,everitparty knows who they "may" call as an. expert at.. triala1;th~il
their initial response is due, too often 

attorneys "hide beh~!d;log" and wait until the thirty-first. .daYbE!fo:r~1;:t~~i¡
"supplement" by inserting a long 

list of. experts asa~'$U.PJ!.~E!to their initial response (the initial response, of courli~i
says "none at this time"). Such a single and. ti9l'tlYdra)lregarding the "duty to initially.re$pOnd" cOl.ld helptakElal()l
the g.ame playing out of the discovery process. ...Inthi.sir~$PE!I would direct you to my enclosed artic.le. atpages 2.38tl1r9uc¡h2-l
wherein I discussed the duty to initially respond.
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A PROFESIONAL CORPORATION

Boa Cen,ficd . Pcnllnjur Trial Law

Te.as Boa of Legal SpcizaÍO
Sr... Bar No. 1266

November 28, 1989

Honorable Justice Nathan L. Hecht
P. O. Box 12248
Austin, Texas 78711

Re: Proposed 1990 Amendments to Texas Rules of Court

Dear Justice Hecht:

I have noticed an inconsistency in the Rules of Civil Procedure regarding discovery
for a number of years now. Although the duty to supplement interrogatory answers thirty
days prior to trial to include e~erts was first contained in old Rule 168, and that duty has
now óeen brought forward in Rule 166b( 6)(b), all the case law has construed the rures to
require supplementation of fact witnesses as well. I think experienced. . . ners will all
realize this and are familar with case law, but I think this is a trap for ~gJ.nnng lawyer.
I think the rule could be brought in conformity with the current state of the case law if Rule
166b( 6)(b) were amended to read as follows:

If the party expects to call an, expert witness or otber-witness with know e of
relevant facts when the identity or subject matter of such witness' . ny
has not been previously disclosed in response to an app e. inquiry
directly addressed to these matters, such. response must be sä to
include the name, address and te.1ephoae numb~t of the ... e
substance o~ the testimony co~ceming which the witness 15 e~e.. ,
as s~oll as is practical, tut in no event less than thirty days p tli~
beginmng of trial except on leave of Court. .. ..' .' .', ..... d. ,

I know that some lawyers wil scream that beingreguired to reveal ance. of

~~~i~~~t:át:;~~sl~~~i~~r ~~~~~~0~:cf:i67i~~j~!y t~~~ ~:KJ:O~i:~tn~ut.I. ~r~~ii~
ambush. I see a growing practice of the naming of extremely large numbers 0 . "persons with
knowledge of relevant facts". Some of these attorneySv:m then :refuse to indicate even the
most general area of knowledge of these witnesses and they will instruct the witness not to
talk to . opposing c~unsei. Nl this daes is encourage th~ ta' of many needless an.d
exceedingry expensive depOSItions to find out what fhe WItness ht . know. about. This
amendment would allow attorneys to simply look at the design witnesses, know who they
are going to be and make an intëllgent decision as to whether or not to depose them.

Thank you for your consideration in this matter.

Sincerely,~~L
Derrel Luce

DL/rm
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THE WILLARD OF"F"lCE BUILDING
1455 PENNSYLVANIA AVE. N.W.

WASHINGTON. C.C. 20004-1007
TELEPHONE 202 639-6500 TELEX 69660

VINSON & ELKINS
ATTO R N EYS AT LAW
3300 F"IRST CITY TOWER

1001 F"ANl-IN

.1R$T CITY CENTRlt
s.s CONGRESS AVEN~

AUSTIN. TEXAS 78701-C:
TELEPHONE SI2 "liS-S",HOUSTON, TEXAS '7700.2-6760

TELEPHONE 713 651-2222 TELEX 762146

47 CHARLES ST.. BERKELEY SOUARE
LONDON W1X 7PB. ENGLAND

TELEPHONE 01 441 491-7236
CABLE VINELKINS LONDON WI.TELEX 24100 November 16, 1989

Justice Nathan L. Hecht
Supreme Court, Supreme Court Building
P.o. Box 12248
capi tal Station
Austin, Texas 78711

Dear Judge Hecht:

The purpose of this letter is to comment on an~
suggestion concerning one of the proposed changes in
Rules of Civil Procedure ("TRCP").

to offer a
the Texas

I sugqest that TRCP 166b, 7, be supplemented to add. a
provision to the effect that once a certificate is 

made and file~,that efforts to resolve the discovery dispute without the necessit~
of Court intervention have been attempted and failed, the C9u;'
must conduct a hearinq on the discovery motions to which .suc~
certificate relates and decide the matter.. SUChan additio1''t~
TRCP 166b, 7, would, 

I. believe: (1) encourage trial counsel. to.ma:kllmeaningful efforts to resolve the discovery. dispute in ordertÇ)
avoid the necessity of court intervention,. (2) insure tn(3't
legitimate discovery is not improperly frustrated. or delayed,l!a~
(3) insure that legitimate discovery disputes are decided prior .tptrial.

Very truiy yours l

. ¡/lfc~~
Holstead

0193: 2242
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September 15, 1989 ,. i j:-.?7

The.. Honorable. Thomas R. Phillips
Chief Justice, Supreme Court Of Texas
P.o. BoX 12248
Austin, Texas 78711

RE: Proposed. amendments, Texas Rules of Civil ProCed.l.re

Dear Mr. Chief Justice:

Several people have spoken to me about the proposed rules.
Accordingly, I am taking this opportunity to furnish the court with
my unsolicited advice. Perhaps this will elevate me to your
"advisory" committee, for as our mutual friend., Tom Stovall, once
said, "I am one of the Governor's advisors. He told me, 'Stovall,
if I want your ad.vice, I'll ask for it'." In any event, what
follows are my comments on .various proposals.

n~_ .._-~ - ...-'-l~', -.--. ':_ : '-"',.(: o:?,?'.",',::,-'-\'::/t-7,:-':-?:",::::~::(-b,,:::\:;:7. ;:\~:::-"S77-_:: :..

-4. TRCP 166b. I certainly like paragraph 7, providing for an
affidavit that efforts to resolve the discovery dispute 'have
been madé- prior to seeking court intervention. The court
should think twice before overruling Justice Spearsuna.nimous
opinion for the court in Coates v. Whl ttinqton, 758 S . W. 2d
749 (Tex. 1988), by adding the word "pSYChologist" to the
rule. First, there are many types of PSYChologists. Only
clinical psychologists would. be remotely qualified. to express
opinions as to an individua~ after an exami_n~~ion.A~~?, what

then does this do to the current rule that. opinions should
be ;i thin reasonable medical probabili ties? As the court
observed in Coates, psychologists do not qualify as
practitioners of medicine, because they are not physicians.

Kilgarlin
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TRCP 167a.

(a) Order for Examination. When the mental or physical

condi tion (including the blood group) of a party, or of a person

in the custody or under the legal is in
controversy, the court in which the action is order

the party to submit to a physical

physician or a mental examination

gist 1 or to produce for examination the person in

legal control. The order may be made only. on motion for
cause shown and upon notice to the person to be examined

all parti"es and shall specify the. time,

tions, and scope of the

whom it is to be mad~.

(b) Report

(1) If requested by the

under this rule or the person

examination to be made shall

wri tten report of
setting out his

diagnoses and conclusions,

earlier examinations of the

party causing the examination shall be. entitled
recei ve from the party against whom the order is made

report of any examination, previously or thereafter made,

same condition, t1nless, in the case of a report of examination

a person not a party, the party shows that he is unable to obt

c: /dw4/scac/allrules



it. The court on motion may make an order against a party

requiring delivery of a report on such terms as are just, and if

a physician ror PSycholoqistJ fails or refuses to make a report

the court may exclude his testimony if offered at the trial.

(2) This subdivision applies to examinations made by

agreement of the parties, unless the agreement expressly provides

otherwise. This subdivision does not preclude discovery of a

report of an examining physician (or psvcholoqistJ or the taking

of a deposition of the physician (or psycholoqistJ in accordance

with the provisions of any other rule.
c. rNo Comment. J

If no examination is sought either by agreement under the
provisions of this rule, the party whose ment.al or physical

condi tion is in controversy shall not comment to the court or

jury on his willingness to submit to an examination, on the right

of any other party to request an examination or move for an

order, or on the failure of such other party to

(d. Definitions.

For the purpose of this t:ule, a psyqholoqist is a psycholo-

qist licensed bY the state of Texas. J

(COMMENT TO 1990 CHANGE: To provide for COUrt-ordered examina-
.
tion bV certain psychologists. 1

15~~úJ4-~
c: /dw4/scac/allrules 00289
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RUi:B 1611.. ~HYSICAL AN HBNTAL BXAINATIOH OF PERSONS

(a) Or4.r for Ixaminl.tion. When the mental or physical
oondition (including the blo~d qroup) of a party, or of a person in
the custody, conservat.:r_snif or under the legal control of a party,
is in controversy 1 the cou:t''t in which t:he action is pendinq may
order the party to supinit to ;a '';:;'' rnEtl'ital examination by a
physioian or psychologist or to produce examination the person
in his custody. conserv~o,~§lilp. or leg-al control. The order may be
made only on motion for good oause shown and upon notice to the
person to be examined and to all parties and shall specify the
time, place, manner f condi tions i and scope of the examination and
the person or persons by whom it is to be made. Exce:gt as provided
in subt!art (d) of this rule. aJ: exl\!Uu~tion by a psycJ.ologls't ma~
be ordered only when tha party responding to the, mi:rtiç)j1 has listed
~. ~QbQlocrist as AP_~~pl'D;_whO wiil. :tQl$tlfYt.

i:b) Report of Examininq Sthyii:loia:i O~ Iiy.ebolggin. .

1) requested by the party aqainst whom an order is made
.mder thi.:ile or the person examined, th$ party causing the
ê\xam1riatic. .~o be made shall deliver to him a copy of a detailed
\;iritten re:,:;rt of the examininq physioian. . setting;;
out his findings, includinq results of all tests , diagnose$.,
and conclusions, toqether with like reports of all earliel"
examination. of the same oondition. . After d.iivery the party
causing the examination shall be entitled upon i:equest to rec;eive ...
from the party against whom the order is made a liker!1pi:lrt of any.
examination, p:iGviously or thereafter m.ad he sa~lìe oondition,. ..
unless i in the case of a report of exam! a person not a: ...
party, the party shows that he is unable to. .obta:L:n it. The court.
on motion may make an order against a party lng-delivery
a report on suoh terms as are just, and a. physician.
paycholog1st faiis or refuses to make at r.port thE! . COl, ..
exclude his testimony if offare.d at the trial.. .

',,'

(2) This subdivision applies t.o(lxantinations
agreement of the parties, unless the a9
otherwise. This subdivision does not
report of an examining- physician
a depoei tion of the physician
the provis;.ons of any other rule.

(0) Efl!ot of IQ lUgglutlgllJl If no examination is sought
either by agreement or under the provisions of this rule, the party.
whose mental or physical condition is in oontroversy shall not., ;
comment to the court or jury on his willingness to submit to an
eixamination, on the right of any othe.r party to request
examination or move for an order, or on the failure of such ot
party to do so.



(4) c..SGe Ari.inqnnder iitl§ ¡i~ ~am,~_pod.~

(1) ¡n cases ~risina ungil" ii;lt1e II, Family COd.e, qn the
court i s own motloD or on the motion 9t ~partv. the court llay
appoint Qnê or more psycpoloaÜ;ts ta mãki ~ny or all approprt~te
mental examinatigps of the children who a~e the subject of the suit
or any oth6~ parties ir~esRectl v~ of wheth$r a psychologist b~~
be~!Lli.§ja.~~arty party as an e.iæert. whQ~~nll...:têstify.

(2) In cases arisina under~~!tll ¡t, F~mily Code. the court.
may appoint nop-physiQian experts who are aualifisd iIL patarnitv
testing to take bloogi bggy tl~id or tis~qG$ampies and tQconduct
ê.lJçb t.e.sta as ordered .by the courl.

(e) Definition. For the-iu~Q§i of t.his rule. a psychologlst
is a person licens~d Q~ ~ertified by a state or th~ pistrict of
~lumbla as a PSYChologist.



't. 'l31ti 1Limrtntt, i i i
LEGAl ASISANT · EDUCATOR

5570 WIFREE DRIV
BEAUMONT, TEX 77705
6"'3-849 (409) 833-0894
November 20, 1989

Justice Nathan L. Hecht

Texas Rules of Court Conference

Dear Justice Hecht:

I would like to offer the fOllowing comments on

the Proposed Amendments to .the T
exas Court RUles:

5. TRCP 167a. The term "licensed therapist II wOUld have
the advantage of including family therapists ,some of whom
are neither physiciaiis or full-fledged psychologists.

0029



47TH DISTRICT COURT

SUITE 3-A
POTTER èOUNTY COURTS BUILDING

AMARIllO, TEXAS 7901
606/ 372350

¡tal ~

DAVID L. .GlEAON
JUDGE

October 31, 1989

POER. RANDAll AND
ARMSTRONG COUNTIES

Supreme Court of Texas
P. O. Box 12248. Capitol
Austin, Texas 78711

Re: Poss iDle Amendment of RUle 167 a

May It Please the Court:

Rule 167a of the Rules of Civi 1
court to order physical or mental
as emphasized by. the decision
749, requires the examination
vlhen mental condi tion i's in con
a psycho.log ical evalua t ion. would
psychiatric examination.

The Texas
that Rule 167a
examination by
a doctor i s
matter of

DL"G : j b

CC: Texas Psychological Assoc
Attent ion Rule 167 a.
6633 East Highway 290,. Su i te 305
Austin, Texas 78723

0'0291.



l"K L. BRANSON
.. PAUL N. GOLD

DEBBIE DUDLEY BRAsON
RICHARD K. BERGER
GEORGE (TEX) OUESADA
JERRY M. WHITE
J. STEPHEN KING

THE LAW OFFICES OF

FRANK L. BRANSON, P.C.
18TH FLOR

HIGHLAD PARK PLACE
4S14 COLE AVENUE

DALLAS, TEXA 7S20S-418S

214-S22.0200
D/FW METRO: 214-a8:i_74~1

PAX: 214'S2i.S48Sil

November 27, 1989 J.' ~( ~L~
/~~~ .;i

,~1 CV

TED Z. ROBERTSON
O' COUlSBL

VIA FEDERA EXPRESS

Honorable NathanL. Hecht
Justice, Supreme Court of Texas
Supreme Court BUildi,nSJ
P. o. Box 12248, Capitol Station
Austin, TX 7871l

.
Re: 1990 Proposed Changes to

Texas Rules of Civil. Procedure

Dear Justice Hecht:

Thank you for 1;ne open invi, ta tionl:hat appeared in
November State Bar Journal to comment upon 

the 1990 propoc~anges to the Texas Rules of Ci,vi 1 . Proced'ur.e ~' I 

wouldl~ked to have appeared at the November 

39 hearing; ..hC)wevw~ 11 inst7ad be out of state taking, depo,sit.ions. .. ,. lrhia,
will outline my observations, which focus exclUsively on .,.changes to the RUles pertaining to ~iscovery .

RULE 167a.

I very much object to psychòlogist.sbeing added as an"
that may conduct physical or mental examinations. It.
predicable that, without adding pr,Qvisions for protecti ,
defendants will abuse this provision by Seeking a mental.,
examination of a claimant anytime a claim of mental anguish is.
asserted,.

Of even more concern, however, is that psychologists,
because of .the very nature of their evaluation, will be able to .
.conduct ex parte cross-examinations of the claimants'.. I believethat if Texas is going to depart from the P'ede-ral rUle, by'adding
psychological examinatons, we should concommitant.ly provide the
trial court discretion t. limit the scope and manner of .examinat ion, including allowing recordation of the examination by..
audio or videotape and allowing the claimant i s attorney to be
present during t~e examination.



TRCP 168. Interrogatories to Parties

Any party may serve upon any other party written interroga-

tor ies to be answered by the party served, or, if the party

served is a public or pri vate corporation or a partnership or

association, or governmental agency i by an officer or agent who

ø'Ørt'Ø /-rØtf-rp~1 .Answers only to those interrogatories or portions
thereof, to which Objection is made, shall be dèferred until the

obj ections are ruled upon and for such additional time thereafter
as the court may direct. Ei ther a hearing as

to such objections at the earliest possible time.

c: /dw4/scac/allrules 00293



(COMMENT TO 1990 CHANGE: The previous second sentence in Section

6, which read. "Obi ections served after the date on which answers

are to be served are waived unless an extension of time has been

obtained bV aqreement or order of the.. court or .900c:. .cause is

shown for the failure to obiect within such Deriod."waSartd is

apnlicable to all discoverv ... obiections and therefore. has been

moved to Rule 166b 4. last sentence.)

c: /dw4/scac/allrules
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/) 7Ä / MEMORANDUM

TO: Sub-Committee on Rules 166-216

FROM: Steve McConnico

IN RE: Report to Supreme Court Advisory Committee on Februarv
9 and 10.

DATE: January 30, 1990

On Friday January 26, the subcommittee discussed the
proposals for Rules 166-216. Bill Dorsaneo and Gilbert.. Adams, at--
tended the meeting in Dallas. Steve McConnico participated by
telephone. Prior to the meeting, Anthony Sadberry provided
written comments. Due to the small number of participants in
this discussion, i encourage each of you to send comments 

you may
have prior to the February 9 and 10 meeting. We plan to make the
'following recommendations concerning Rules 166-216 to the Supreme
Court Advisory Committee. Our suggested additions are under-- .
lined twice, our suggested deletions are stricken through with a
hyphen. The Rules cited are the proposals which appeared in the
November, 1989, Texas Bar Journal.

RUle 168 does not address whether. interrogatorlesand.. their
responses should be filed with the court. In contrast, Rule 167
clearly states that requests for production and their responses
are not to be filed with the court. To remedy this, Pat Hazel of
Austin proposes the following addition to TRCP 168(7):

-CustodY of oriQ'inals bvParties. The ori~inaL .ofsuch
interroqatories or responses shall. be . maintained bv ... th~
partv or attornev recei vinq same and 

shalL be available for copvinq and inspection bv. other parties to .th~
suit.. A partv serving interroqatories..orresBonses
under this rule shall not file such interrociatoriesor
responses with the clerk of the Court unless the Court 
upon motion. and for qood cause . permits the same to befiled.

The subcommittee agrees.

Coats v.Whittinqton 758 SW2d 749 (Tex. 1988) holds that
psychologists cannot do independent mental examinations. TRCP
167a proposes that pSYChOlogists be allowed to conduct court-
ordered independent mental examinations. The COAJ does not
question this proposal. FRCP 35 allows psychologists to make
independent medical examinations. In present practice, a plain-
tiff can be examined by a psychologist who his attorney selects
and that psychologist can then testify as an expert. On the

00295



other hand, the defendant cannot have his own psychologist do an
independent medical examination of the plaintiff to use as rebut-
tal to the plaintiff's psychological expert. Nevertheless, there
is substantial opposition to allowing psychologists to make
independent medical examinations. Paul Gold states, "PSYCholo-
gists because of the very nature of their evaiuation, will be
able to conduct ex 'Parte cross examination of claimants."
William Kilgarlan states: "First, there are many types of psy-
chologists. Only clinical psychologists WQUld):e re:aotely quali-
fied to express opinions as to an individual after an exami.na-
tion. Also, what then does this do to the current rule t.hatopinions should be within reasonable probabilities? As the court
observed in Coates, psychologists do not qualify as practitioners
of medicine because they are not physicians." T~e,st1bc:onui ttee
did not reach a consensus on what recownendatiøn .t,Q 'liak~... t.o .the
full Advisory Commi tteè on. this p~int... ... ... .. . ...
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ATTORNEY AT LAW

POST OF'F'ICE BOX 553

BE.UHONT, TEXS 7704

TEi-EPHONE

(40$) 89$-2515 December ll, 1989
OF'F'ICE i-OCATION

2855 EASTEX F'REEWAY
SUITE ...

Texas Supreme Court
Rules Commi t tee
P. O. Box l2248
Austin, Tx 78711

In Re: Recent Discovery Rules Changes

Gen tlemen:

I respectfully recommend changes in discovery rules as
follows:

1. Limit written interrogatories to iO single
upon leave of court. (Rule 168(5)

2. Followup or clarification interrogatories: 2 each for any
interrogatory imperfectly answered, to which the answer is not
understood, or needs clarifying.

:::,':'

3. File discovery papers. Presenty rules dispense with filing.
This results in disorder and irresponsibiiit.y.. Anything
important enough to co'nsume a lawyer l s time should. be kept on
record, (including opinions of the Court of Appeals).

4. Limit depositions to one each per attorneY per.
upon leave of court.

5. Provide for the party taking the depositions. to, makea depositto cover time and expense of witness and t;he .attorney
representing the witness if the deposition requires more' than one
day. This should be a requirement. in all multiple party or
extended depos i tons where a 01 ie.nt and hi s . lawyer . are .held in a
vice gr ip for several days for a long, 10n9, deposition.
Particularly where the witness is a party-wit.ness, and his
lawyer l s expenses are mounting uncontrollably anyway.

6. Go back to the requirement that the deposition be. taken in the
county where. the witness resides, except by agreement or Special
leave of court. Should apply to party wi tnesses as well as
others. This is not an unreasonable requirement.

7. Require the party giving notice to take the deposition to
also give notice of the subject matter or zone of inquiry, and
require the same thing of the opposite attorney if he intends to
pursue an inåependent line of questioning. Allow "free for a~ill
depositions only on leave of court, if at all, and with

00297



i i m ita t ion s . Each deposition no t i.. c.e , .wb. e .t b e
depos it ions or interrogatories, should Contain. tbe
individual court reporter ,and tbephoIlén'UInp~r
reporter.
8. Require LO
produçe doc
adequate in



FULBRIGHT Óc ~AWORSKI
1301 McKINNEY

HOUSTON. TEXAS 77010 MOUSTON
WASHINGTON. O. C.

AUSTIN
SAN ANTONIO

0......A5
..ONOON
ZURICH

FU"SRIGHT JAWORSKI &
Ru-vis MCGRATH

NEW YORK
"OS ANGELES

TELEPHONE: 713/651-5151
TE..EX.76-282lJ

TE..ECOPIER,713/851-5248

December 8, 1989

Re: Comments Regarding Proposed Amendments
to Texas Court Rules

-rJ(c.P i¿~b 6l) .,

wpp~~.. .¡lr
i1LP ~o,

-------------------------------------------~~--

Justice Nathan L. Hecht
P. o. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

Please consider the following
on the proposed amendments to thE¡
Procedure and are not to be. construed. firm or any of its attorneys: .

personal'conuents
of Civil

of. this

~"':' ~"':;:: ': ,::,:" ,::;: ':,:::::,::

1 would suggest thatR-ules 1($1,\168 and 169 e.. .drafted so that they are consistent in al10 a
defendant fifty (50) days after service of the a-
tion to respond to any discovery requests. .. :tn. er
words, the defendant should not need to respo .. to.
any discovery requests for . fifty (SO) days after
citation has been 5etved'l.~poh him.

'1 hope these suggestions: are of some benefit.

Yours very truly,l1~0~
íKei th S. Dubanevich

KSD/lc 00299
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September 15, 1989 .,¡1 ;""'7

The Honorable Thomas R. Phillips
Chief JUstice, Supreme Court of Texas
P.O. Box 12248
AUstin, Texas 78711

RE: Proposed amendments, Texas RUles of Civil Prooedure

Dear Mr. Chief Justice:

Several people have spoken to me 

about the Propo$e4 rules.Accordingly iI ani taking this oPportul'ity to furniSh the oourt- with
my unsolicited advice. Perhaps this will elevate 

me to YOUl:"advisory" committee, for .as our mut'Ual frien4,ToUl stovall, onCe
said, "I am one of.the Governor's adyi=:ors. He 

told nie, 'Stovaii,if I want your advice, I'll ask fol: it'." In any 

event, Whatfollows are my comments on various proposals.

---
5. d ide in aule 167a, theTRCP 168. Depending. uponwhaty,oui eo .......

word "psychologist" must be exami.ne4.

Kilgarlin
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SCHOOL OF LAW

THE UNIVERSITY OF TEXAS AT AUSTIN

November 27, 1989

Justice Nathan Hecht
P.O.. Box 12248
Austin, TX 78711

Re: Proposed New Rules of Civil Procedure

Dear Justice Hecht:

Since I was unable to attend the last meeting of the
Committee on the Administration of Justice, I was not able to
make the following suggestions to them. Hence, I thought I
would send them on to you without any imput or approval by the
COAJ. They are simply my proposals.

The first has to do with a Motion to Transfer Venue.
Under present Rule 87-5, most courts are holding that the
court cannot reconsider motions already ruled on in
of the trial on the merits. It seems to me this
is based primarily on the heading to that section,
Rehearing. " I do not think the context of ..the section says
that at all. To make. it clear that the trial court' can do
the appellate court must do, I have chànged the name of the
section and included a final paragraph addressing this
question. I also include a copy of a case addressing this
problem. A further matter in my addition is the wording "when
brought to its attention. II It is my hope that this will
prevent sandbagging the other side by making no mention of
to the trial court and raiSing it on appeal for the first

The second proposal is to make clear what is to be done
with interrogatories and answers to interrogatories. I believe
it is clear that they are not to be filed~' However ,Rule 168
is not as clear about this as is Rule 167 . I have simply
borrowed some similar language from that rule.

Sinc.pre~--~.--..,..~:~ ;~
'- J. Patr ick Hazel
Tiny Gootch Centennial
Professor of Trial
Practice



RULE l68. INTERROGATORIES TO PARTIES

( add)

(L. Custody of Originals by Parties. The original of

such interrogatories 'or answers shall be maìntained by
'::::;':::f:..;:,'?,':'::,,::::,::::;,\,:::,;::,:,::,,:.,;', ::::.,./:'::.;::::':::.:::::.::.::":::':, ".

party or attorney receivinc¡ same and shall be avåilable

for copying and inspection by othèr parties.tol:hesuit.

A party serving lnterrogatoriesor, answer's tinder thi~ rule

shall not file such interr:09atori~s.

clerk of the court' unless the
, , ,',' , , ."" '. , "",',,' '" ¡';:;::)tt:l:)'UÙ.t:¡::!.:\:;i:.:¡:;-\.:;:.::,.:c,'"

be flIed .') ,.. ,good cause,

00303



!ction and coPYing. ..... '. ., . is repi-esented by an~~~ ,.'ney Of record, servi4'~adi!ssionsshall be
on his attorney unl ~Jn the party himself is

ordered by the court. A tre C4. a re~est for admission or

of a written answer ¿ or Objecti~ri together wlth proof of tle

service thereof as Pi-oV1ded in Rule 2ta, shaii be filed 

prompt i

\

~
\ \
~

TRCP 169. Request for Admission

1. Re~est for Admission, At any time after Icommencement

of the action i r-v.ø i ø.øfØ-lø.~-lr-IV.;.Ø I ø;.ø.ø fl.tyø;.t;.-ltø It-l I r-v.ø I t;. itøø II øt

r-JØØIr-V.ØtØ1ØtlV.;'ØIØJ;.pØøø., a party may serVe upon any otler party

a written 
request for the admission, for purposes 

of the pendingaction only, of tle truth of any 

matters liithin tle scope of Rule
166b set forth in tle re~est tht relate to statements oi-

opinions of fact or of tle apPlication of law to fact, inClUding

genUineness of any docJ'
3 described in the request.

'~d with the request unless

or made available for

~s of the documents sr

have been or are
,

in the clerk's off ice by the party making it.

Each matter of which an admission is re~ested shall be

separat.ely set fórt. The matter is admitted without necessity

of a court ordei- unless, withjn thirty (30) days after service of
tle request, or within such time as tle OQui-t 

may allow , (or as'otherwise a"reed by the parties .1 tle Party to i.hom the re~est

is directed serves upon the party requesting the admissión a

written ansi.er or Objection addressed t.Q the matter, signed by

the party or by ,his attorney, but, Unless the court shortens tle

c: /dW4/scac/redlined.doc



TRCP 169. Request for Admission

1. Request for -Admission. At any time after (commencement

of the action 1 "fJfØ/ ø.øf.øýiø.~ýr't./Jf~$/v.~ø.Ø/ ~ÝìÝìø~t~ýirtØ/ j.:;it'tJfØ/ rt~ýJ$ØI / øt

"fiv.ø/"fJføtøf.øt/Jf~$/Ø¡~Ýì$øø., a party may serve upon any other party
a written request for the admission, for purposes of the pending

action only, of the truth of any matters within the scope of Rule

166b set forth in the request that relate to statements or

opinions of fact or of the application of law to fact, including

the genuineness of any documents .described in the request.
Copies of the documents shall be served with the request unless

they have been or are otherwise furnished or made .available for
inspection and copying. Whenever a party is represented by an

attorney of record,serviçe of a request for admissions shall 
be

made on his attorney unless service on the party himself is

ordered by the court. A true copy of a request for admission

of a wri tten answer" or obj ecti01 together. with proof of the
service thereof as provided in Rule 21a, shall be filed promptl

in the clerk's office by the party making it.

Each matter of which an admission is requested shall be

separately set forth. The matter is admitted without necessity

of a court order unless, within thirty (30) days after service of

the request, or within such time as the court may allow, (or as

'otherwise aqreed by the parties, 1 the party to whom the request

is directed serves upon the party requesting the admission 
a

written answer or objection addressed to the matter, signed by

the party or by .his attorney, but, unless the court shortens the

c: /dw4/scac/redlined.doc 0030~



time, a defendant shall not be required to serve answers or

objections before the expiration of f.Øtt1ff.l-ý;./ J.~rpy rfiftv (50l'
days after service of the. citation and petition upon lil-ji that
defendant. If objection is made, the reason therefor shall be

stated. The answer shall specifically deny the matter or set

forth in detail the reasons that the answering party cannot

truthfully admit or deny the matter. A denial shall fairly meet

the substance of the requested admission, and when good faith

requires that a party qualify his answer or deny only a part of

the matter of which an admission is requested he shall specify

so much of it as is true and qualify or deny the remainder. An

answering party may not give lack of information or knowledge as

a reason for failure to admit or deny unless he states that he

has made reasonable inquiry and that the information known or

easily obtainable by him is insufficient to enable him to admit

or deny. A party who considers that a matter of whiCh an admis-

sion is requested presents a genuine issue for trial may not, on

that ground alone, object to the request; he may, subject to the

provisions of paragraph 3 of Rule 215, deny the matter or set

forth reasons why he cannot admit or deny it..
2. Effect of Admission. (No change.)

(COMMENT TO 1.990 CHANGE: The:rul.e is amended 
to p:rovideifo:r an

aqreement of the parties for additional time for the :recit1ient of

the requests to file answers or objections. This change will

allow the parti~s to aqree to additional time within which to

answer without the necessity of obtainincr a court order.

c: /dw4/scac/redlined.doc 0030'5



The rule is also amended to permit service of a Request for

Admission at anv time after commenCément of the action but

extends responses to no less than 50 days after service of the

citation and petition on the responsive parties. J

c: /dw4/scac/allrules 003Q6,



FULBRIGHT & ..AWORSKI
1301 MCKINNEY

HOUSTON. TEXAS:nOIO HOUSTON
WASHINGTON. 0. C.

AUSTIN
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OA1.1.A5
1.0'"00'"
ZURICH

F'ULBRIGHT JAWORSKI &
REAVIS MCGRATH

NEW YORK
LOS A"'GELES

TELEPHO"'E' 713/651-5151
TELEX. 76-2829

n:LECOPIER: 7131 eSI-5244S

December 8, 1989

Re: comments Regarding Proposed Amendme.nts
to Texas Court Rules

__________....______._.___......._.oo...__..__._._.______._______

Justice Nathan L. Hecht
P. o. Box l2248
Austin, Texas 78711

Dear Justice Hecht:

Please consider the fOllowing
on the proposed amendments to the
procedure and are not to be construed
firm o.r any of its attorneys:

as my personal comments
Texas Rules of Civil
as the comments of this

Rules 167, 168 and 169. The proposed change to Rule
169 gives a Defendant fifty (50) days after service
of the citation and petition to respond to requests
for admission. However, Rules 167 and 168 allow a
defendant fifty (50) days to respond to requests for.
production and interrogatories only if such discovery
requests accompany the citation I have recently
been party to a situation where after the citation is
served, the plaintiff has issued discovery requests
upon the defendant prior to the time the party
appears but after. the citation is issued. In such a
situation, the defendant may only have thirty (30)
days to respond to the discovery request since the
request did not accompany the citation.

I would suggest that Rules 167, 168 and 169 be re-
drafted so that they are consistent in allowing a
defendant fifty (50) days after service of the cita-
tion to respond to any discovery requests. In other
words, the defendant should not need to respond to
any discovery requests for fifty (50) days after
ci tation has beeri served upon him.

I hope these suggestions are Of some benefit.

Yours very truly,

/1L: :J~
¡keith S. Dubanevich

KSD/lc 003 07



EDWARD ... HENNE5I5IY*
NICHOLASE. ZI':rO* **
VAN GARDNER
SANDRA N. EIDSON

ATTORNEYS AT LAW
THE: COTTON aUILDING

soa CAROLINE:

HOUSTON. TEXAS 77002

lb~'HENNESSY & ZITO

Noyember 16, 1989

(7131 2a4-s06S
WATS (800/ 327-6047

F'Ai (713/ 224-5055

BOAAD CERTI,.,i:O
PERSONAL IN..UA'f TR'AL LÃW.
CIVIL TRIALl.W"
TCXAS 80A.O 0" LEGAl"SPECtAi.IU..ON

Re: Proposed Amendments to Texas Court Rules------- ---- ---- ------- ---------~- ------~----------

Honorab i e Nathi:lf L. Hecht

P.O. Box 12248
Austin, Texas 78711

Dear Judge Hecht:

I have some concern wi th the proposed' change to Rul e 169 lovol vi.ng
Requests for Admission. The current proposal calls for a change that will
allow Requests for Admission to be served "at any time after correncement. of
the action".. The current rule provides that requests 

can only be. served
a fter the defendant has made an appearance in the cause or the time.
therefore, has el apsed. In other words, from a practical standpoint, after
the defendant has hi red a 1 awyer clnd fi 1 ed an anSI'ler, Requests for Admi sston
waul d be ser'ied upon that attorney. As I see it,. the proposed change wi llbe
a pitfall for the unwary. As an example, I have already seen some plaintiffattorneys sendi ng Requests for Admi ss i on. along with the Orig)nal Peti tiQn.
The petition may get served by the Secretary of State or through some other
form of alternative service.. Typically. many lawsuits involve perSOnal
injury cases where there is insurance coverage. An insured may send in the1 awsu it to an agent or di rect 1 y to an insurance company, but may not send.the
Requests for Admission. It may al so be that .an insurance comp.any isno't
aware of the attached di scovery and may ei ther just call in the 1 awsui ttPia
lawyer or not send the entire pack of papers received. Also, a problemCgli
occur ~'ihcr: an G1.tcn:: i cn of time i sgiven tu dnswer the su~ t. ~ihùt Lh~V~
seen being done already, despite what the current rule. says, is for same
plaintiff lawyers to send out Requests for Admission that include thin.gs such
as: admit that you were negligent. admit that the accident was entirely your
fault; admit that the plaintiff was negligent free; admit that the plaintiff
was damaged: etc. and so forth. What I can foresee happening is that in alai-isuit, that is one that would be clearly defensible or a frivolous case
that some unscrupulous lawyer will send asìmì 1 ar set of Requests for
Admission that these facts can in.advertently be deemed admitted, theregY
subjecting some unknowing, naive individual to a Judgment which he would not
necessarily owe. -

The .original purpose underlying the rule regarding Requests .før
Admission is to cause another party to admit fact.s which should not be .In
dispute or to admit the genuineness of various documents. However, this rule



Honorab 1 e Nathan L. Hecht
November 16. 1989
Page 2~-------------------

is currently bei ng abused and wi 11 be further abused if it is amended. by
lawyers who insist on sending requests that require a party. in essence. to
admit 1 i ab il ity and damages in personal i nj ury cases. These types of
Requests for Admission are most frequently seen in your frivolous lawsuits
where liability is hotly disputed or there is a question as to whether or not
a plaintiff was even injured. If this proposed rule is enacted. I foresee an
escalation in this type of activity on the part of the plaintiffs bar as well
as an increase in appellate proceedings regarding whether or not a defendant
had good cause for not responding in time when requests had been deemed
admitted against him. I can guarantee you that this is going to occur on a
very frequent bas is.

Finally. I think Rule 169 may also need some clarification in regards
to the mechani cs of servi ng the requests and the wri tten response.. There
seems to be some confusion among members of the bar regarding who gets served
wi th the ori gi na 1. the oppos i ng 1 awyer or the clerk of the court in regards
to the Requests for Admission and the responses thereto. If it is the intent
of the rule that the original request be served upon the other lawyer. signed
by the counsel and only a copy filed with the clerk of court. then the rules
should so state. This should likewise be true for the response.

Sincerely yours.

NEZlc9

0030~
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July 13, 1989

Supreme Court of Texas
Rules Committee for
Texas Rules of Court
Austin, Texas

Dear Sirs:

I am writing concerning Rule 169 of the Texas Rules of
Civil Procedure, Request for Admission. I believe that thisry.~I¡¡II':1
is seriously in need of modification because of the potential f~~::
damage to litigants by virtue of the automatic invocation of)
sanctions for failure to answer a request for admis$ion.uí
believe that this rule has created and continues to ere
hardship to litigants because of inadvertent failures to r.e$
properly to those requests. No rule should be automati.
invoked to render a forfeiture or a default cond.itioø.
operating an active law practice, it is very easy t.oover1.oi
Re~uest for Admission or other discovery request · ~
experienced situations with the post office where greeø
were signed by my personnel and no documents actuallY d.1.~
Occasionally, as humans, we attorneys' also forget somet.."~tl
may misplace it in a file. One can only imagine the terro'l,..
an attorney would go through at a final trial .when he diseø~
after he has rested- his case, that there was a requtst.
admission that was unanswered through inadvertence or oth..'l~~

I would propose that the rule be modified so that..
to deem matters admitted be re~uired, as was done Under t.pj
rule. This certainly would be more just and would).~it
attorneys and litigants from being blindsided by a t~l~
rule. I have recently added to my standard..slt.
interrogatories, a question which asks the opposing party","
or not they have mailed any re~uest for admissions which. h_vi
been answered. At any rate, the Bar certainlY needs
eliminate such traps in the rule$.

Respectfully submitted,

4tL' I. /~
, Marvin L . Rader
T .B.A. No. 16452800

MLR/dk

ólO ~ .J %tH ,ØtJ. ø~ .,17 ~ ~ g-ea 77õ7.J
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November 28, 1989

~~
Ib&

d. j!-

DAN R. PRICE
AnORNEY AT LAw

3001 LAKE AUSTN BLVD.. SUIT 205
AUSTN. TEXAS 78703-4204

(512) 476-7086

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding

Dear Justice Hecht:

:::. ::::; ,'" .:. ,::::::~::,'::'::: '?':' ::. ":/:?:::::::~/'!'):',?::::::::'::' :?::::;:;i:)::y::::"';;RUle 169. I believe its.hould beiiadeexpressly- C.lear that
a court may allow the extension of time. to answer .requests for
admissions after the deadline for those requests have passed . Thesecond sentence ot the second paragraph of ~u~sec:tiori 1 of Rule
169 states that the "matter is admitted without neoessity of a
court order un~es~, within thirty (30) days after\ service of. .therequests, or wi thin such time as the court. .. . If
Some attorneys believe that the phrase "wit t. as 

the .court may allow" means at such time . (not after
the 30 days). This ctluld be cL.arified rather

0031



TRCP 200 . Depositions Upon Oral Examination

1. When Depositions May Be Taken. (No change.)

2. Notice of Examination: General Requirements; Notice of

Deposition of Organization

a. Reasonable notice must be served in writing by the

party, or his attorney, proposing to take a deposition upon

oral examination, to every other party or his .attorney of
record. The notice .shall state the name of the deponent,

the time and the place of the taking of his deposition and,

if the production of documents or tangible things in accor-

dance with Rule 201 is desired, a designation of the items

to be produced by the deponent either by indi vidualitemø#
by category and which describes each item and category ~i~~i

reasonable particularity. (The notice shallalsostatetl!ê

identitv of other persons who will attend other thantij.ìj2
witness. parties, spouses of parties. counsel, em~loyeé$Ô~

counseL. and the officer takinq the deposition. Ir~n:y

partv intends to have such other persons attend. that D.ä.l'll

must give reasonable notice of the identitvo.f such otlll:;
persons. 1

b. (No change.)

(COMMENT TO 1990 CHANGE: Rule 200(2) la) was amended to ~rov~a~

for persons who mav attend deposition without notification and t~

provide for notice, to be given a reasonable number of days ~n

advance of the deposition. of any partv's intent to have~n~

other persons attend. J

c: ldw4lscaclredlined.doc
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ATTORNEY AT LAW

POST OF"F"ICE BOX 553

BiuUMONT, TEXAS 7704

TEI.EPHONE

(.091 899-2515 December ll, 1989
OF"F"ICE I.OCATION

2855 EASTEX F"REEWA'I
SUITE ..1..

Texas Supreme Court
Rules Commi t tee
P. O. Box l2248
Austin, TX 78711

In Re: Recent Discovery Rules Changes

Gentlemen:

I respectfully recommend
follows:

1. Limit written interrogatories to iO single questions, except
upon leave of court. (Rule l68(5)

2. Followup or clarification interrogatories: 2E!ach for any
interrogatory imperfectly answered to which the anSwer is not
understood, or needs clarifying.

3. File discovery papers. Presenty rules dispense with filing .
This results in disorder and irresponsibility... Anything
importan t enough to consume a lawyer's time should be kept on
record, (including opinions of the Court of Appeals).

4. Limit depositions t:o one each per att:orney per witness, except
upon leave of court.

~:, :,:::':,,:"",: .:: .::' "::: ,':' ,:': ' ::

5. Provide for the party taking t:he depositions to make a deposit:
to cover time and expense of witness and t:he attorney
representing the witness if the depçsit:ion" requires more than one
day. This should be a requirement in all roul tip le party or
extended depositons where a client and his lawyer are held in a
vice grip for several days for a long, long, deposition.
Particularly where the witness is a party..wi tness, and his
lawyer's expenses are mounting uncontrollably anyway.

6. Go back to the requirement t:hat the deposition be taken in the
county where the witness resides, except by agreement or speoial
leave of court. Should apply to party wi tnesses as well as
others. This is not an unreasonable requirement.

7. Require the party giving notice to take the deposition to
also give notice of the subject matter or zone of inquiry, and
require the same thing of the opposite attorney if he intends to
pursue an independent line of questioning. Allow "free for all ìt
depositions only on leave of court, if at all, and with

003 i ~



limitations. Each deposition notice, whether
depositions or interrogatories, should contain the
individual court reporter ,and the phone number of
reporter.
8. Require lO days notice when the wi tness is ré
produce do.cumentary materiaL. "Reasonable notice" i$
adequate in other situations.



'ANCEY WHIT
\1' HUSEMAN

ANTHONY E. PLETCHER
BRYAN POWERS
lOHN O. MILLR m
MARGERY HUSTON
MAR DEKOCH
PAUL DODSON

MAIUNG ADDRE:
P.O. BOX 27lJ

CQRPS CHRITI. TEXAS 7843-27lJ

November 14, 1989 ~~;:'b.TL-
Hon. Nathan Hecht
P. O. Box 12248

Austin, Texas 78711

Re: Proposed Changes to the Rules of Civil Procedure

Dear Justice Hecht:
::',:,:y. "

Please note my opposition to the proposed change to TEX. R. Cw. P. 200. The
proposed change would simply create problems in takng depositions; the change would not
cure any problems which may now exit.

.:.':::. ,.: .:::':.;.',,:'..:,":,;'::::':-:'.:".:',:.

The amendment appears to deal obliquely with the question of which persons may
propèrly appear at a deposition. The amendmen., however, provides no gudance on the
question, and the proposed amendement to TEX. R. Ci. EVlD. 614 would expessly mae
"the rule" inapplicable to depositions. Intead the proposed change to Rule 200 simply
creates another needless battleground for issues such as who constitutes "eiiiplôyees of
counsel," what constitutes reasonable notice of identity of other persons, thettature of
the notice that is required. The question of sanctions for violations of rule also should
be interesting.

This aspect of the rules is not broken.

PD:jd
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WAITS LAW OFFICE
1313 The Six Hundred Buidi

(60 Uopard At Broy)
Corpus Chrti Texa 78473

?f
Guy Leland Watts

Justice Nathan Hecht
Supreme Court of Texas
P.O. BOX l2248
Austin, Texas 787ll

November l7

RE: Proposed Amendments To Texas Court Rules

Dear Justice Hecht:

The Supreme Court via the Texas Bar Journal of Noveinbøt'
encouraged comments from the bar with respect to proposeø
ments to the Texas Court Rules. My concern centers onW
"Depositions Upon Oral Examination" and specificallytpí!\
"reasonable notice" .as versus the former rule langua~
required a set number of days.

I would encourage that the Supreme Court revert
requiring a set number of days such as ten days orfOQ!~
because of the following reasons, to-wit:

(a) "Reasonable Notice" to my experience hasboi~
"three days ¡" and

(b) "Reasonable Notice" as versus a set number. of
it most difficult on a solo practioner to planani
whether the same be in the sumer, during Christ.masSpring Break. .

Formerly, one could plan a vacation limited totê
know that you were not subject to leaving on vacat''
knowing of a deposition that was scheduled duringt
because you knew that you were allowed ten days adva
If you got the notice prior t.o leaving, you had an opp
call counsel and arrange a post-vacation date or ev~
Court Order. However, the practical results .of
notice.' means that if a Secretary signs the green cer
the attorney is subject to a deposition taking plac;e w
she is on a ten day or less vacation trip.

The inconvenience and potential mal-practice expos
practioners has become avery serious situation as are~
rule change from a set number of days to reasonable not~
rule should be changed back to a required number of daii
ably a minimum of ten days.

I might add that I discussed this matter with Just~
Kilgarlin while he was still on the bench and wast
understanding that "reasonable notice" got put in at t
long day of work by the Rules Advisory Committee ..a.
simply did not fully consider the ramification of thl
"reasonable notice." Nevertheless, the time has come
the situation on behalf of solopractioners in the Sta~
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wi th kindest regards,

GLW: jmc
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November 28 , 1989
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DAN R. PRiCE
ATTORNEY AT LAw

3001 LAKE AUSTIN BLVD.. SUIT 205

AUST. TEXAS 78703-4204
(512) 476-ï086

Honorable Nathan L. Hecht
P.O. Box 12248
Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding

Dear Justice Hecht:

Rules ~OO and ~Q8. I believe we will cause a grea
headache by the addition of the rule changes allowin.~
attend depositions without notification. I believe thi$
to cause a great deal of litigation. If "the rule" is
trial, why is i tnot good for pre-trial discovery?
emphasize how much this new amendment bothers me. Thea
of "the rule" is laudable. It keeps witnesses from "mô
testimony to the prior testimony of other witnesses.
to the truth, and it discourages fabrication and the"
testimony. I strongly believe the Court should go in
direction, and expressly state. tha.t "the rule"
depositions. The result would be the application
laudable rule to pre-trial discovery, and a simplesta
"the rule" applies to pre-trial discovery would 0
questions on the mattèr and would cause virtually noJ,
I am quite franklY baffled by why the Court wants tOgô
direction. Perhaps a compromise position would be thå~
applies to all depositions unless the party seeking tø
potential witnesses requests and is allowed to do so .~
or court order. I do, however, think that if lithe rule"
for depositions, it should not include a full-time empl
secretary, paralegal, clerk) of the lawyer.



ERNEST REYNOLDS III

CANTEY a. HANGER
ATTORNEYS AT t.AW

2100 F'IRST Rltpuai.'CBANK TOWltR

80' CHltRRY STRlt£T

F'ORT WORTH, TEXAS 78102

817/877-2800

November 21, 19ß9

METRO LINE 429.38
TELEX 75-8153'

i.ECOFO 817/877-21

ATTORNE:Y'S OIREc: C

() 877-28$2

g"1 / _?-77

p.~~Or
"'-Tt3 6, I tl
.¿; ~~-i.c?,3

Honorable Justice Nathan Hecht
P. O. Box l2248
Austin, Texas 78711

Dear Justice Hecht:

. "', -,The proposed addea J.anguage to procedural rule 200.2.a.
should not be adopted. Court proceedings, and the various ancil-
lary proceedings relating to them, including discovery proceed-
ings under the procedur.a1 rules, should be open pro.ceedings.
Indeed, it is interesting to note that one of the proposed rule
changes would modify evidence rule 614 to clearly s.tatethat -The
Rule II does not apply to discovery proceedings; and, incidentally,
t applaud this concept although I question whe.ther the. addeq lan-
guage should be placed in the body of rule 614 and wOuld pe,rson-
ally favor having the added language included asa. comment appear-
ing immediately below rule 614. . I can personally see nò good
reason to add the proposed new language to. procedural. ruL,e 200.
If somebody has suggested that this is to prevéntdisrupf:ion at
depositions, my reply would be that attorneys as officEirs .o.f the
court should try to make sure that depositions are tUn without
unnecessary disruption; and, further, should impr disruptions
o~cur the Court already would have ample power take appropri-
ate action. I would request that the new language proposed for
procedural rule 200 not be adopted.'
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TRCP 201. Compelling Appearance; Production of Documents and

Things; Deposition of Organization

Any person may be compelled to appear and give testimony by

deposition in a civil action.

(1) (No change.)

(2) (No change . )

(3) (No change.)

(4) (No change.)

(5) Time and Place. The time and place designated

reasonable.. The place of taking a. deposlt.ionsiia.J.l
county of the witness' residence oJ:, where iieis

regularly transacts business in person. or at such

nient place as may be directed by the COUJ:t

pending; provided, however, the depP$ition 0.£

person or persons designated by .aparty up.deJ:

may be taken in the county ()f suit.$\lbject
paragraph ~ il of Rule 166b. A. n()nt'$sid.$nt

may be required to attend .in the. county 1!her$

subpoena, or within one hundred miles from

or at such other convenient place as the court may direct..
witness shall remain in attendance from day to day until

deposition is begun and completed.

(COMMENT TO 1990 CHANGE: Textual corrective change only. J

c: /dw4/scac/redlined.doc



ATTORNEY AT l.W

POST OF'F'ICE BOX 553

BEAUMONT, TEXAS 7704

1¿,7
-rCP J 10 g

~OO
~ol ~ERNEST L. SAMPLE

TEI.EPHONE

(409) 899,2515 December ll, 1989 OF'F'ICE 1.0CATlON

2855 EAST EX F'REEWAY
SUITE'"!'

Texas Supreme Court
Rules Committee
P. O. Box l2248
Austin, Tx 7871l

In Re: Recent Discovery Rules Changes

Gentlemen:

I respectfully recommend changes in discovery rules as
follows:

l. Limit written interrogatories to IO single questions, except
upon leave of court. (Rule 168(5)

2. Followup or clarification interrogatories:. 2e.ch
interrogatory imperfectly answered, to which the answer.
understood, or ~~eds clarifying.

3. File discovery papers. Presenty rules dispense with filing.
.This results in disorder .and irrespon$ibility~\, Aqythinq
important enough to consume a lawyer's. shQulÇlbe .. kept on
record, (including opinions of the Court . "Appelils ).~ . . .

.any
not

4. Limit depositions to on.e each per. attorn(iY .pe~/ wupon leave of court. .
5. Provide for the party taking. the depos,ito cover time and expense .().f witnessa
representing the witness if the depos.ition .
day. This should be a requirement in . a .
extended deposi tons where a client and his 1
vice gr ip for severa.l days fQr a long, ,1 ,
PartiCUlarly where the witl'ess. is a party-Wtness"
lawyer's expenses are mounting uncontrollab¡y anyway.,

6. Go back to the requirement that thede,posltion.: betak~n in the
county where 'the witness I;esides, except by 

agreement or specialleave of court. Should apply to. party wi tnesses as' well as
others. This is not an unreasonable requirement.

qes s,. except

7. Require the party giving notice to take the deposition to
also give notice of the subject matter or zone of inquiry, and
require the same thing of the opposite attorney if he intends to..
pursue an independent line of questioning. Allow "free for all"
depositions only on leave of court, if at all, and with
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limitations. Each deposition notice, whethe
depos it ions or interrogatories, should contain the
individual court reporter, and the phone number of
reporter.
8. Require 10 days notice when the witness is
produce documentary materiaL. "Reasonable noticel'
adequate in other situations.



FULBRIGHT & ..AWORSKI

TELEPHONE' 713/651-5151
TELEX. 76-282.

TELECOPIEFl, 713/ CSSI-S248

December 8, 1989

Re:

I hope these
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TRCP 206. Certification by Officer; Exhibits;

of Delivery

1. certification. The officer shall attach as

deposition transcript a certificate duly sworn by

which shall state the following:

( i)
( ii)
( iii)
(iv)
(v)
(vi)

(No change.)
(No change.)
(No change.)
(No change.)
(No change.)
(No change.)

(vii) that the original deposition transc

copy thereof in event the original was not

officer, together with copies of all exhibits,

øt /~~t¡Ø~ / t~ /~ /pø~ip~t~ /ptøpøt¡t /~~~tø~~ø~

1tø~/Wii~/tøi~t~/tøtøtpi/tø~~ø~iø~1 iiø (is in

and custody of) the attorney or party who

question appearing in the transcript for

at trial;
(viii) (No 

change. )
2. Delivery. (No change.)
3. Exhibits. (No change.)
4. (No change.)
5. copiesw (No change.)
6. Notice of Delivery. (No change.)

deliver . or other confirmation from the custodial

(COMMENT TO 1990 CHANGE: To ermit court

custod of the custodial attorne of the ori inal
transcri t and related exhibits based u on the court r

obtained in writinq or otherwise. J

c: /dw4/scac/redline2 .doc



FELTON & ASSOCIATES
Attorneys at Law

Dale W. Felton
Bo-i Ct'rted
Pt'nonaJ lnjui TnaJ Law

Tt'xu Bo-i of l.aJ Sptiaiztin

One Sterling Plaza
10101 Southwest Freewav. Suite 350

Houston. Texas 77074-

7 l;/988.8800

December

This correspondenc:e. regard.. an
exists in Rule 206 o.f th$ texas. llul.
regarding the submission of an ot'ig

;:';'::::::::::;::/', ,;:,,:,:,?~



,ç, HCGH HARRELL
Ar"!::JlN£VA""O COUNs£i.Oil AT i.,.W

170S METRO TOWER. 1220 SROAOWAY AVENUE

FiES. 18061 795-1825 l.U8S0CK. TEXAS 79401

2.

1tCSotn

~-..
( -"

Justice Nathan L. Hecht
Box l2248
Austin, Texas~787ll

November ,l989

1Yd ;.tcP
Dear Judge Hecht:

As per the request of the Texas Supreme Court, I would like to
offer the following suggestions concerning the Rules.

1. Rescind ALL local rules and do not permit local Courts to trap
the practicing attorney by making Rules.

Require a party taking the party or witness
furnish the other attorne co the deposition at the
pense of the one taking the deposition.

Require the Appellant to deliver the copy of
and the Statement of Facts to the Appellee's
of or after the Appellant's Brief is mailed to
Appeals; and, thereafter the Appellee's attorney
same with the Clerk of the trial Court.

3.

Remove, rescind, delete ALL sanctions by
alleged bad faith or frivilous lawsuits,
counsel NOT having any counter-claì.m or
these allegations alone to intimidate and
side. These allegations have.. become just as
party allegedly bringing .a bad faith law suit.
in any manner, let JUST the trial Judge file ..a
hearing, and if a fact issue to be tried by a jury.

Require that a Judge NOT discuss any matter
with one attorney when the other attorney is NOT
there are opposing counsel. And, you might
attorney will not discuss matters with the
other attorney is present.

6. A Rule which would follow due process would require that
or judgment of the Court would be rendered or entered
hearing is set and notice served on all parties.
of Courts just signing order~and/or judgments without
counself bein,! afforded an opportunity to be heard
birds. This would not apply as to a default j
might be clarified as to default judgments and say
need be served upon the defaulting party. Other j
require .a Motion asking for a default judgment, and
be served and a date, time andpalce set for a

4.

s.

7. A Rule that any appeal from an administrative agencY will
be trial de novo and not tèst an Administrative Order
SUbstaitiaieVid,;;e r,./ /. ~~

Yours very trUlY'~~-~-~ Hugh HarrellWHH: wh cc: Ret. 00326



TRCP 208. Depositions Upon Written Questions

1. Serving Questions; Notice.

action, any party may take the testimony of any

a party, by deposition upon written questions.

including

seeks to take a de~osition orior to the aooearance.4av of any

defendant. i Attendance of of
designated items may be

with a

taken.
of the

the name

whom the

nent

notic~

c: /dw4/scac/redlined.doc



4'.

5.

change. )

2.

governmental agency and describe with reasonable

the matters on which examination is requested.

the organization so named. .shall designate one

directors or managing agents, or other persons

behalf, and may set forth, for each person

matters on which he will testify. A

non-party organization of its duty. to

The person so designated shall. testify. as
reasonably available to the organiz.ation.
not preclude taking a deposition by any other pro

ized in these rules.

3.

and

dant

208 was also
de osition without

c: /dw4/scac/allrules



given a reasonable number of days in advance of the deposition,

of any partv' s intent to have any other persons attend.)

c: /dw4/scac/allrules 00329



November 28, 1989

DAN R. PRICE
ATTORNEY AT LAW

3001 LAKE AUSTN BLVD.. SUITE 205
AuST. TEXAS 78703.4204

(512) 476-7086

Honorable Nathan L. Hecht
P.o. Box 12248
Austin, TX 78711

RE: Comment on Proposed Rules Changes Regarding

Dear Justice Hecht:

Rules 200 and 20a. I believe we will cause a g~
headache by the addition of the rule . changE!S allC)~~
attend depositions without notification. I believeth
to cause a great deal of litigation. If lithe rule."
trial, why is it not good for pre-trial discove~~:
emphasize how much this new. amendment bothersiie. . '1):1
of lithe rule" is laudable. It keeps witnesses from 1')tC)
testimony to the prior . testimony. of ... otber .witnE!s$~~~.
to the truth ,and it discourages fabrication and t):$
testimony. I strongly believe. the. court should gOiiii
direction, and expressly state. that "the . rule"
depositions. The result would i b~\th~ app:i~.c:a~.~9.
laudable rule to pre-trial discovery, and a simpl~ ......
"the rule" applies to ..pre-tr.ialdise(),,$~Y .~()\l~~
questions on the matter and would cause virtuallyJ"
i am quite frankly baffled by why thE! Court want$iit
direction. iierhaps a .c:ompr011iseposition wouldb$
applies to all depositions unless thE!pa~ty seE!ki.n.~ill
potential witnesses requests and isallow$d. tOid.0$)~
or court order. I do ,however,think th.a.t~fi'i~h.e
for depositions, it should not . includE! a full..ti:rè
secretary, paralegal, clerk L o.f. thca.iawyilr ~



ERNe:ST REYNOLDS II

CANTEY a. HANGER
ATTORNEY'S A" LAW

2100 F'I.R$T REPUBLICBANk TOWER

801 CHERRY STRltlET
F'ORT WORTH, TEXAS 7el02

817/8'77-2800

~
J!

ATTORNEY'S OIRIECT i

~ 1 / _ ') 79 m.....

~rl
"'~e; ~ 14=
~ ~ G- t_o. ~

METRO L.INE: 4251-31
TEL.EX '7!l-8l531

LECQP" 817/877-2November 21, 1989

Honorable Justice Nathan Hecht
P. O. Box l2248
Austin, Texas 78711

Dear Justice Becht:

The proposal for new language at procedural rule 208, deal-
ing wi th deposi tions upon wri tten questions appears to be unneces-
sary and potentially qui te problematic. There is already, if I
recall correctly, is a procedure to allow a par ty to come to
court and ask for approval to take a deposition prior to the time
when it might otherwise be allowed under the generally applicable
rules. What is going to result, I fear, if the proposed new lan-
guage is adopted for rule 208 will be a si tua tion where some ag-
gressive attorneys will file lawsuits, immediately (under exist-
ing rules) file interroga tories and requests for production so
that they can get answers as quickly as possible, then go to a
nearby friendly trial judge and get an order "without notice"
allowing the ini tia tion of depositions on wri tten questions 1 and
the result will be that other parties who are later served in the
lawsuit will experience substantial confusion and will have sub-
stantial difficulty in obtaining access to discovery obtained
under the rules and which, under the general principals we have
been operating under in this state for about SO years or more
now, should therefore be made equally ávailable to all parties to
the litigation. Further, this confusion during the discovery
stage will inevi tably lead to confusion, prejudice, unreasonable
delay, and unfair results when cases come to trial. I urge the
supreme court to refrain from adopting the proposed new language
which would appear at the first paragraph of procedural rule 208.
Also, for reasons discussed above in connection with the proposed
changes to procedure rule 200, I urge the supreme court to re-
frain from adopting the proposed language which_ appear at the end
of the second paragraph of procedural rule 208.
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TRCP 216. Request and Fee for Jury Trial

i i LS (No change.)

ii ~ Jury Fee.
fee of ten dollars if in the district court and five

in the county court must be deposited with the clerk

within the time for making a written request fÒr.. a
The clerk shall promptly enter a notation of the paynel't

fee upon the court's docket sheet..

(COMMENT TO 1990 CHA GE:

re other law. . E. .

~ØÆ
d-/6

c: /dw4Iscac/allrules



2300 NCN B TOWER
liEN .~ VAUGt4AN. DZ. P.4

O'COUH$C

GRAVe:S. DOUGHERTY HEARON.s MOODY

POST OFFice: BOX 98 a. 011,1

':~E~::;~.~:7.~~:'~:.:o lJ ~ ~~~~~:':.'

Novemer 2~9 () g-31 ~~

I iff Lr- K \ i (0) (9

Justice iVlJ 51
/ .". ~
./ ~4/ ell)
v ,,\ Stf (~

5 (~ló) _

6. The following proposed amendments use the word "nonjury": I
Texas Rules of Appellate Procedure 41 (a) (1) and 54 (a) . The :
following proposed amendments use the word "non-jury"; T$)Ca$Rules ¡
of Appellate Procedure 41 comment, 52 (d), 52 comment, and 54 i
comment. The court may wish to standardize the terminology.- The.:
term "non-jury" currently appears in Texas Rules of Civil Procedure:
90, 156, 216 (1), 249, 307, and 542. The term "nonjury" currently I

~~~!~~i i~~~~::~~!o~f 6 ~~~g) ~rOCedure 324 (a) and ~ex,,~ Rui~ ~f I

The Honorable Nathan L. Hecht,
The Supreme Court of Texas
Post office Box 12248
Capitol Station
Austin, Texas 78711

Dear Judge Hecht:

I appreciate the opportunity to comment- .on . .tlie pi:Øposed rule$
amendments and hope that my comments are helpful..

Respectfully,

lJ, .
Charles A; Spain,
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TRCP 237a. Cases Remanded From Federal Court

When any cause is removed to the

afterwards remanded to the state court,

a certified copy of the order of

state court and shall forthwith

filing to the attorneys of recordr
such adverse parties shall

such notice within which to

shall be endered a

fr deral court

during :temoval. 1

c: /dw4/scac/redlined.doc
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CHARLES A.. -: jiot" ~ ;z:"
(5 tV /)~)

;;~

GRAVES. DOUGHERTY HEARON & MOODY
Z300 NCNB TOWI!R

alN ,"VAUGHANt DE. Ptc.
O'COUH'S

TEl.EC;Q"" ..",..aE":
(SlZI ..7....7.

The Honorable NathanL.Hecht,
The Supreme Court of Texas
Post Office Box: 12248
Capitol station
Austin, Texas 78711

Dear Judge Hecht: --

3. Is there a typo'lrapliical eriiÌt' il' "tiiHill ~ :~~~ " th.. I
~~~~1"~;6c~~~:e~3~~~tead of "in" in the comment to TE!xas Rule of I

I appreciate the opportunity.. tø
amendments and hope that my c:oti.nt$
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TRCP 245. Assignment of Cases for Trial

The Court may set contested cases on rtrpt'lrpýt

rwritten requestl of any party, or on the court's own motion,

with reasonable notice of not less than. forty five ItØýtl days to
the parties (of a first settinq for trial), or by agreement of

the parties I ( : provided, however, that when a case previouslv
has been set for trial, the Court may reset said contested case

to a later date on any reasonable notice to the parties or bv

aqreement of the ?arties. 1 Noncontested cases may be tried or

disposed of at any time whether set or not, and may be set at any

time for any other time.

rA request for trial settinq constitutes 
a representation

that the requestinq party reasonablY and in qood faith expects 
to 

be readY for trial by the date requested, but no additional

representation concerninq the completion of pretrial proceéQ.i:h9'El

or .of current readiness for trial shall be required in order 
to 

obtain a trial settinq in a contested case~'

(COMMENT TO 1990 CHANGE: First paraqraph, to harmonize af:t~!~
time non-iurv setting with the time for iurv demand. . secpt"tl
paraqraph, to eliminate impediments t.o continuinq case prepara...
tion and discovery after a trial settinq is requested in..a
pendinq case.)

~~~/J /

c: /dw4/scac/allrules



SMEAD, ANDERSON, WILCOX & OUNN
ATTORNEYS AT LAW

425 NORTH F'RECONIA. SUITE ioa

P. O. BOX 3343

TEL.EPHONE (214) 757-2B6B

F'ACSIMIL.E (214) '757'4612

LONGVIEW. TEXAS 75606-3343

H. P. SMCAO. ~R.

.0. ANOC".ON
MCLVIN ". WILCO". iu- -
MICHAeL L. OUNN

KTU: KUTCH
PUCR L. ."CWCR

December 8, 1989

Justice Nathan L. Hecht
Supreme Court of Texas
Rules Advisory Committee
P.O. Box 12248
Austin, Texas 78711

Re: T ex. R. C i v. P. 245

To The Commi t tee:

In response to the Court's invitation in the November, 1989 issue of
the Texas Bar Journal, the following suggestionregardlng the Rules of
Ci vi 1 Proce-dure is made. Rule 245 of t he Texas Rules of Ci vi 1
Procedure states:

/)::ty ',::: .\c:\::

The court may set contested cases on. moti.on of any\
party, or on the court's own motion;~ with r. bie notice
of not less than 10 days to the partIes, or agree'Ol of
t he part ies. Noncont es t ed cas es may be tried. .or . of. ;
at any time whether set or not, and may be set at e
for any other time. .... .....

':::\i.::;::;::?::,r:;!:i:':;:::':'::;r:::::::,:i¡::,:i)

This Rule allows a court to issue. notic,e to th.e. 1:tie80£
trial within a period as short as 10 days. .1 s tfbâ
fundamentally unfair to the parties i.n light of the.
nes set out by the court regarding the8upp1ement~t .
in general and the designation of experts in particular.

ending
Ie is

t'gùidli-
'tscovery

'; :i:t',.:. .':::::' :::,::. :';::::::::::""", , ,."

The current proposed rule change is t.o requ.ire. 45 daYs no While
this is a step in the right direction, it is \still t n-.\sidering the practical problems faced by the pi' ic à'heavy
trial docket. My suggestion is that the rule re 1're 6.0da . . 

notice
unless agreed to otherwi se by t he par ties. Oné pàtt lculàr 'ev:fl thi s
would avoid is the practice of SOme lawyers of' designating théir
expert 31 days beE ore trial. Providing 60. days n,pt i ce would. allow all
parties to supplement discovery and designate expértS :in a good faith
effort to meet discovery deadlines, and would avoid the necessity of
many motions for continuance. To this end, I would point. O\Jt that
Rule 166b(6)(b) regarding the supplementation of discovéry to name
experts "as soon as practical" does not always cure the problem. This
Rule could be changed to provide that "counter-experts" may be
designated within 20 days of the designation of the primary expert
regardless of any trial setting.
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Justice Nathan L. H~cht
Page 2
Decembe~ 8, 19B9

Thank you_ f o~ you~ at tent ion.

Sincerely,

SMEAD, ANDERSON, WILCOX AND DUNN

BY :_.L¿;,d~---
Pete~ L. Brewe~
FOTme~ B~iefing Attorney,
Texas Sup~em. Coutt
1987-88 term

dl



Ülephen 7.. '?ox
Attorney & Counsèior at Law

4814 Caroline Street
Houmon, Texas 77004

(713) 529..9261

December 6, 1989

Justice Kathan L. Hecht
P.O. Box 12248
Austin, Texas 78711

Re: Proposed TEX. R. ctv. P. 245.

Dear Justice Hecht:

REGULAR MA I L
UKITED STATES POST OFFICE

Please do not change TEX. R. CIV. P. 245!

The reason is that if the proposed rule is adopted, it will
become almost imposs ible to go to tr ial on a case. Requir ing
forty five (45) days notice of the first trial setting and not
telling the Courts what "reasonable" notice is, . will cause
additional confusion and delay.

Presently, Rule 245 requires ten (10) 'days .notice of the
trial setting. 90 i of my practice is in the County Civil Courts
at Law of Harris County, Texas. In County Civil Number 4, Judge
Char les Coussons' court, one may not set a case for trial until
after sixty (60) days after the case has been filed. In the event
that a Defendant desires a jury trial, that Defendant should file
the written request and jury fee at the time that they file an
Answer; otherwise, if a Defendant files the written request for a
jury and the jury fee after the case has been set for trial, it is
usually in the interest of delay. Many times, these same
Defendants will waive a jury right before triaL. They ask for a
jury trial because they know that it is harder for the Judge to
try a jury case than a trial to the Judge; therefore, cases set
for jury tr ials many times are passed or continued. This aids a
Defendant in further delay.

During this last week, I have so far had three (3) cases set
for trial in County Civil Number 3, Judge Hobson's court. All
three (3) cases were continued. On one particular case, this is
the third time that the case has been passed or continued. On
~nother case, it is the second tlme.

T believe that it .is clear from some of the events which I
have been relat inq to you that a Plaintiff's attorney has a very
difficult time "getting to triaL." Judges readily grant continues
based, not for sufficient cause as required by TEX. R. CIV. P.
251, but for every f 1 i.msy excuse imaginable.

Supreme Court of Texas
Page 1

003.39



A case in point is one Defendant, who is also an attorney
who has had notice of the trial setting date since Septemberl2'
1989. He had his attorney friend appear in Court yesterday with ~
Motion for Continuance stating that the Defendant had purchased
non refundable plane tickets for his vacation and was not in town
for trial. I argued that he should have moved for and obtained a
continuance before he bought the tickets. Judge Hobson told me,
"Mr. Fox, you know I i m not going to put him to trial when he i s in
Europe." His continuance, brought at the last minute, was
granted.

I could relate many more such stories to the Court: however,
the point is that a Defendant can readily obtain a continuance to
set a case for a jury trial or for any other reasOn.

I practice commercial litigation (collections). Many times I
am suing Defendants who are in the process of going out of
business. I f I am to have, at least, a chance to collect some
money for my cU ents, I must be able to get to triaL. I already
have tremendous hurdles to overcome with all of the flimsy excuses
people dream up for continuances and all the tricks they pull,
such as request ing a jury tr ial, only for delay. I t is apparent
that most Judges .fall fol: them.

I f the Court approves the proposed TEX. R. CIV. P. 245, my
chances of getting to trial on any particular case will become
slight to none. I am already having a hard time getting to trial.,

¡Wi¡-

Please do not change TEX. R. CIV. P. 245. Anyone who wants a
jury tr ial may readi ly .obtain one. Remember that Defendants
(Debtors) are si.mply attempting to avoid 

paying their debts or are
stal ling so that they can secrete or transfer their as,s'ets to a
new corporation. I must be able to get to trial quickly to
collect debts.

~:',\:,:

Please note that I do not file my cases in. the District, .
Courts because they will not set a. case f.or trialun't.il it has
been on file for at least a year. '..,.. .

Laws that encourage the payment of a. just., deb~ 'are the
pillars of our economic system. If everyone could avoid the'
payment of a just debt, our economic system wtll falL.

Supreme Court of



November 16, 1989

63
f:

JUDGE JOSEPH B. MORRIS

ONE HUNDRED FIRST
JUDICIAL DISTRICT COURT

Justice Nathan L. Hecht
P.O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

The following are my comments on the proposed ainendtnëntsto three
specific rules of civil procedure:

Responsive
pleading? The
ot amended

any

1. TRCP 63. The rule wi 11 be ti tIed
Pleadings." Is an or iginal .countercla im
Cour t has previously decided such a cou
pleading for purposes of the rule. By
plead i ngs, responses, 0 r pleas of fer ed
days..." is an original counterclaim to
is unclear to me because of the new t i
number of such claims filed near trial
be clear on this point.

2. TRCP 166. I appl.aud thè revisio
rule does no t expressly a 1 low the tr ial
order covering the various matterS'
conference, which, as you. know,
because of time. At least twice I
Cour t could not issue - pre-tr LaJ,
holding the conference described in
inheren t powe r of
so. I think it
expressly providing. the
the necessity of a confer

As I am sure you know, my comment.s
from my perspective as a tria.! judge.

4

Cordially,~I
Old Red Courtho'use Dallas. Texas 75202 653-6937
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TRCP 271 Charge iø l2 the ¡~tt rCourt)

b

art i e s

i. The court ma order an to submit

uestions instructions and definitions

for the convenience of the court.)

r2. In all jury cases,l W(u)nless expressly

parties, (at the conclusion of the evidence,)

shall prepare and j.ýi/øý;øýi/cjø~ti

7iißtt ( arties
the char e so

3 . The

and definitions

The court shall

form

4.

in the charge.

5.

is a arent from the

condi tions or facts inquired about necessari ly6. The and
different shades of the same question.

7. In an cause in which the 'ur

the loss amon

uestions

c: /dw4/scac/redline2. doc



occurrence . or

each of the parties found

the

or

on the
wei ht

answe s whe

tion.
O.

what it would

( COl1MENT TO

rearranged to follow better

court. to provide means

c: /dw4/scac/redline2. doc



the charqe, and to nrovide that the charqe prepared by the court

besiqned and filed prior to objections. The court ma.Y modify

its nrenared charqe as provided by Rule 272 (5) . J

00344
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OF "

PAT MALONE~~ Decemr 4, 1989

.. PAT MA
· PA MA~'E. ji

· Gr I.
,JICE MANE

· 'iGr W. WI
PAT MA
TOM jONF

0l NIOL
AI M. HE (lofr1977 After having reviewed the proposed changes to the Texas~~Wmi Rules of Civil Procedure and the Texas Rules of Civil
~G.~~ Evidence, I wanted to point out the following less~than-
· GAY HOWAR salutary provisions in the rules, as well as the one

OfCONSlL exemplary provision, all of which are 

stated below:

Justice Lloyd Doggett
The Supreme -Court of Texas
Supreme Court Building
P.O. Bo~/12248, capitol Station
Austin,/Texas 78711

_.~: Proposed Revisions to Texas Rules

Dear Mr. Justice Doggett:

T. SAL'ND£Of COL
The Texas Rules of Civil Procedure:

271 (7):
Conditioning or predicating the damagesl.ssue
should be mandatory upon request by the pa.rty
having the burden of proof. on .. thedaiages
issue. That is, the 

party having the bU7'den
of proof sometimes 

may want to ..have damagesunconditionally submitted, as.whenthat¡iarty
knows that there is liability as a/matter of
law, but the liability issues. . stll~ ..are
submitted to the jury . Insuc~ .. a Case,. it
behooves the party having. the 

burden of proofon liability to have damages submitted
unconditional.ly, so that he) . øan.pu~~UEt. amot ion forj udgment n01obs t~nte.v7:redicto .
However, by not making it 

mandatory as
aforementioned, too. many trial. jUdges will be
reluctant to streamline the trial..in.dprevent
~he jury from answering imaterial damages
issues, merely because theyn.evei: have had
that opportunity before. Therefore, the ruleshould make such a predicated or conditional
submission mandatory upon request by the party
having the burden of proof on damages ~

Very truly yours,

LAW ';15 OF PAT MANEY.

By. ~L~' ~
p .C.

00345
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'1(acliel Littlejohn
District Judge, 156th Judicial District

P. O. Box 82

BeevilJe, Texas 78102

December 1, 1989

coe NT I F.S:
Aransas
Bee
Live Oak
,'vlcMullen
San Patricio

-ref ~71

Honorable Nathan L. Hecht
Justice, Supreme Court of Texas and

Chairman of Commit tees on Rules of
Supreme Court Building
P. O. Box 12248
Austin, Texas 78711

Procedure

Re: Revisions to Rules
Procedure in Trial

Dear Justice Hecht:

I write to express some concern that District Court Judges
with the proposed rules for charging the Jury in. civil cases. I
that the burden of submitting a correct charge to the jury has
somewhat from the attorneys involved and placing ít upon the
unless some prior orders are in effect. would deplore this
the burden for correct supmission. In
and computers it could be that it will
those facilities. In many courts,.
as mine, we do not have access to such
lawyers to furnish us wit:l:
tions and jury questions. Spealdng .for
District Judges, I would suggest
the attorneys who should have submitted a
tion or jury question prior to the preparat\ion
Docket Control Orders usually include. a requirement for
definitions, instructions. and questions td. be, submitted.
is my belief that the Rules should place that burden

Accordingly, I would suggest
Court, be amended by adding to

"In the absence of such Order, the omis$.ion Or failure
a definition, instruction or question shall not be grounds

plaint on appeal unless the same has been requested in subs
correct form in writing prior to the preparation. of the Charge.

(This is similar to the instruction in the last sentence of present
Rule 278.)

00346



Honorable Nathan L. Hecht
December 1, 1989
Page 2

Whether this sentence or other is used, I 

would urge the Committeeto consider placing the burden of proper and correct submission upon
the attorneys rather than on the Judge preparing the Charge.

Resp'ectfully subrnitted,) (I)4k-A/ è~~~
v

RACHEL LITTLEJOHN
District Judge

RL:cw

xc: Honorable John Cornyn
Presiding Judge
Fourth Administrative Judicial Region
37th District Court
Bexar County Courthouse
San Antonio, Texas 78205

Professor J. Hadley Edgar
Robert H. Bean Professor of Law
Texas Tech University School of
Lubbock, Tèxas 79409

00347



~~ RA Y D. ANDERSON
District Judge

Terry County Courthouse
Office Phone (80) 637-7742

Brownfield, Texas 79316

OFFICIAL COURr REPORTER
Jamie Altum
80 I 637-6958121ST JUDICIAL DISTRICT

Terry County

Yoakum County COURT A DMINISrRA TOR
Tammy Boen

80/637-n42

;\fo'1ember i ')
_.40 , 1989

Honorable Nathan L. Hecht:
Justice of Supreme Court:
P.O. Box 12248, Capitol Station
Austiu, Tx 78711

Dear Justice Hecht:

After reviewing the proposed amendments to. the Texas RUles of C
Pro.cedure which appeared in the November issue af the Bar Journal,
did note one pro.posed change which hÇ~e yoU wiii recons
The proposed RUle 273, subparagraph one elimìna.tes the
submì tting in writing a.ny question, instri-ic;:io.n or
order to preserve error in the court l s charge. This
been a big help to me as a trial judge, particularly
cases, and I would hate to see it change.

Most trial judges have limited, if. any , clerical help
briefing attorneys to assist them in prepariI1g
opl.nicn this Change would lncrease the number o.f .appea.ls
increase the backlog in our appellate co.urt,s. It would
cause more reversals and retrials in the t:;J.al court.
It might be argued that Rule:: 71, supparagraph .one
prablem, however, proposed Äule 273 sUbparagraph five expressly
vides that noncompliance with proposed Rule 271 subparagraph one
not form the basis for preserva tien of error. This seems to take
mea.t OUt o.f 271, SUbparagraph one.



"~,~t~:¡';;;'",,.'.. ..,..;''' ~~.,:
~.t . rJ :¡. .-. .-.....:....:.:'....:....

P. O. SOX 36!31
214.7!3S.6IS1

HAZEL M. PIKE
COURT REPORTER

LARRY W. STARR. JUDG
188TH JUDICIAL DISTRICT COURT

GREGG COUNTY
LO~GVIEW. TEXAS 75606

CHERYL ROSSON
COURT COORDINATOR

November 27, 1989

Justice Nathan Hecht
P. O. Box 12248
Austin, Texas 787ll
RE: Proposed Amendments to the

Procedure

Dear Judge Hecht:

Please let me plead with you about.
proposed changes to the Texas Rules
covered in the latest bar journal
the court i s charge in jury c.ases.we find: .

the statutory
proposed Rule

".. .Compliance br
shall never constitute
to the court's charge.

00349



Justice Nathan Hecht
November 27, 1989
Page Two

I submi t that this change in our practice would be
counterproductive and ill advised.. Charge preparation
time is "crunch" time for the trial judge. The jury is
waiting. The word processing capability of trial judges
in Texas is 1 imi ted. The trial judge really needs
something to look at and ponder. I suggest that this
change will allow the parties and their attorneys (even
the ones relying on a submission) to si t back and shoot
at the trial judge orally rather than to organize their
own approach by making wri tten requests in substantially
correct form. In the long run Ii tigants will lose from
this change. The luckiest litigant is one who has an
attorney iiho prepares his jury questions, instructions,
and definitions before he drafts his first petition Or
answer, before he does his discovery, 

before he selectsa jury, and before he closes his evidence. Certainly no
one would fault an attorney for making some
modifications in his charge material before or. during
"crunch" time. But to inspire young attorneys to sit
back and orally shoot from the hip while the trial judgepresents his masterpiece is sheer nonsense.

The second aspect of my plea to you has to do wi th
trial judge i s time, access and availal:Ül i ty to rec
documents and instruments. Increasingly, we see "
dollar" envelopes brought into. our offices
courtrooms which haVe to be receipted for. .I get
and more "certifiedll and "registered" I1ail.which
signed for, sometimes wi th restricted
I?ropos.ed Rules 296, 297 and 298 provide:

"...A copy of the. notice shall also. be provided
to the judge who tried the caise bya.ny method
allowed in Rule 21a~"

Please don i t encourage people to send. things to a
under Rule 21a. Judges are not.. rnail.clerks Or
filing clerks and ordinary mail should suffic.e.

S incerelyi

i~ ~~~
LWS : cr

00350



LAW OFFICES

OF

STANLEY G. SCHNEIDER
A PROFESIONAL CORPORATION

Eleven Greenway Plaza. Suite JIll

Bouston. Texas 7i046
(713) 961.5901

Sc;inley G. Schneider

W. Troy McKinney
Thomas D. Moran

November 16, 1989

Justice Nathan L. Hecht
P.o. Box 12248
Austin, Texas 78711

RE: Proposed 1990 Rule Changes.

Dea r Jus t ic e He ch t:

After reviewing the proposed rule changes, I
following comments and suggestions: er the

3. Texas Rules of Civil Procedure 271,.4):

This rule could be misconstrued
inferential rebuttal issues
ins t ruct ions and/or def ini tions.

The court snQuld
read:

s hall not be submi
charge, (but shall
def ini tions

to

Respectfully,07I7
W. TROY MCKINNÉy , "

WTM/ ag i

00351



TRCP 272 R~~~t~tr~~ rObiections to the Charqe of the Courtl

Tfi~ / Øfi9it2r~ / ~fi9i J. J. / ì6~ / týi /wt t r týicJ ¡ / r, j.cJýi~ø. / Wi / rfi~ / øø~tr ¡

tj.J.~ø./wj.rfi /rfí~ /øJ.~t¥¡ /9iýiø./r,fi9iJ.J. /ì6~ /9i /~9itr/ø1 /rfí~ /t~øøtø. /øi

ø~~r,ø J / / ir / r,fi9i J. J. / ì6~ / r,~ì6~j.rr~ø. /rø / rfi~ / t~r,~~ør t f~ /~9itrtør,

~rrøtýi~i~ / iøt /rfi~j.t / j.ýi~~~ørj.øýi¡ / 9iýiø./ ~ /t~ø~øýi9iì6iø /rj.~~

j.ýi /Wfij.Øfi /rø l ~t9i~j.ýi~ / 9iýiø.l~t~~~ýir / Øì6tJ ~ørj.øýir, /rfi~t~rø / ø~rr,j.ø.ø /

~t~r,~ýiø~/ øi /rfíø/ tJ ~tý j /Wfij.Øfí/ Øì6tJ ~ør j.øýir, / ~fi~ll/ j.ýi/ ~f~tý /

pSt~r,~ýirøø. /rø /rfí~ /øø~tr / j.ýi /wtj.rj.ýi2rj /øt /'PØ /ø.j.ør9ir~ø. /rø

t~~øtr~t / j.ýi /rfí~ /~t~~~ýiø~ / øf. /rfi~ / øø~tr /9iýiø. / ø~~ø~tti2r

ì6~f.øtø ir¥i~ / Ø¥i9it2rØ / t~ It~9iø. irø /r¥i~ ItJ~tý J / / 1-J.ll Øì6tJ

~tør,~ýir~ø. /~fí9iJ.J. /ì6Ø /Øøýi~tø.~t~ø. /9i~ /W9ij.f~ø.J / /T¥i~ /øø~tr

FiØ)áýiØ~ / tr~ / t~J. týi~~ / r¥i~t~Øýi 1ì6~f. øt~ 1 t~9iø. j.ýi~ / r¥i~ 1 Ø¥i9it2r~ /rø /

~ýiø. /~¥i~ll /øýiø.øt~~ /rfi~ /t~l-týi~~ /øýi /rfi~ /ø'PtJ~ørj.ø'/~ /tf

ø.tør9irø / r,ø~ø /rø irfí~ / øø~tr /t~~øtr~t / j.'/ /rfiø /~t~r,~ýiø~ /

øì6iøørj.øýir, /rø /tfiØ /Øfi9it2rØ /øýiø./rfiø /tø~trl$ /t~l-týi~r, /

j.ýiØl)áø.~ø. /øl¡ /~ /~9itr /rpf. /øýiý /'tt9iýir,øtj.~'t /øt /r,'t~rø~øýi't /

~titiØØi IØýiø.¡ IwfíØýi /r,ø /týiøJ.)ár)~ø. Itýi/~t'tfí~t¡ /r,fí~ll- /

r,~tf.tøj.~ýir/ì6il J. / Øtl ~tø~~rtø'/ / røi rfí~ / t~l iýi~l¡iØf. /

1-r / r,fíØJ. J. /ì6Ø /~t~~)á~~ø.j /i¡ýil~r,~ / ørfíøtw i~~ /ýiørøø. / j.ýi /rfi~ /

r.fiØ/p9it'tý /~9i¥j.ýi~ / ~)áØ¥i/ Øì6tJ ~ør tøýi~ /~t~~~'/r~ø./ r¥i~/ ~~~Ø/

r.t~Ø/ 9iýiø./ øtøø~røø./rrp /rfíø/t~J.j.'/~ /rfíøtøø'/J

(1. The char e the court and filed
Rule 271 shall be submitted to the res
attorne s for their ins ection and the

char e and to assi n error ursuant to RUle 273

presence of the iury.

c: /dW4 /scac/redline2. doc



2. Each A. party obi ecting

c: /dw4/scac/redline2 .doc 00353
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RULë 272

(1) Time

COMPLAiNTS TO THE COURT'S CHARGE

( 2)

All complaints to the COurt (a charge must be made
before the charge is read to the: jury.;

Tye of Complaint

rA cOlPl,,1nt to the court'.. Charg.. io ei tber mAde by
objeeéion or request. i

(3) An Objection

(a) 1'" ,,,':~~May be ""de in Writing or dictne4 to Jille i:llr~,
reporter in the presence of ¡the OOurt and OPPOsing.oounsel, I..
Huot POint out cle"riy the plr1;i"n, ".I _ el_. to'
which the objection is made .'and the. n1tt"r
specifically eop:ia.inedöf i !. .. .. . .
Huot stAte Specific gr"Ui:sl: " , ',i ii' '"
Jl..t not be øbscurAd "r '~.ledi,li ""¡_1__
unfounded ObjeOt1on. or min"te d1t.i,!rent,1..tl,Oi¡~1 aid
Mu.t be ""lete 14 i tllr ..li no. ll0l!t: ~L:'!tl!!l
objection by reeerence. i ... ... . .

(b)

Cc)
Cd)

ee)

(4 ) A Request

(a) Kust be in wr.itini¡ and SUbst.antia.1ly
Cb) Must not he obsc:ureQ or Con d b

uMece:isary re(luésta or req
differentiations.

(5) .Preserving Error for Appeal and a¡19ht

..... . ,,¡(a) An Objection is reqüired when the ..
of ,is C ined in th~be defe vei ¡

(b) A request is 

required when thecompletely omits .a defird.t.ioJ1,
or entire ground of rl"QO

(e) mien the OOurt'"O'
aiendlnq what La aU
defini tionl8~c.iâi . .
either an object!on or reqlleòt

:::':::'::::::'::::'::'::'::':':':::'::":':::::'::'.:::::":"""::":"'::L/" ,correcttåßd.. ...

(6) Court' 8 Ruling on Copla1nU :

1'he dOurt ehAlt 8""ounee it.' ruUlI9l (In tllil
=:;::::8 t::f:~~ i~:~=!1..:r: t:-~~i=:: i;rli ..hller by
dietsting the rUUn,. to _ eø"r* r"li:tuii iii _
presence Qf counsel. i.

Any eoila1nt not expre8sly tUletl 'oil I1X tllo, Ç!rt
.halt be dee....d. overrUled it not CUred by ..d1ficaUon of
the Ohsrg. submitted to the jurY'i "

Z769

00354
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SCHOOL OF LAW

THE UNIVE1U¡lfY OF THXA$ Al' AUSTIN

M4-, 00 I .~
727 !!12¡ÍlhSlf'' A1ln, Tr.x 78705 '(512) 471..51)1 ¡

:ldirIJÙ'Y J\'JlnJx (..12) 4" 1-6988
v1... S - 9b~

February 5, 1990

?

" /'
,.~..~

, _. .. .. .fJJ¿~#

:::r :::::..d C~'''9'' tò Me. 27 å,,~ ~13ff¿

Mr. Luke Soules,
Cha ir

Supreme CO\.rt Advisory Committee
Tenth Floor, Republic of Texas Plaza
175 E. Houston St.
San Antonio, '1K 79205-2.230

Yournay recall that. the committee on t!ie Admin.i$tratlpn of
Justice (COAJ) recommendedAGAINSTa(iöptj.n~ a rule a.110WÌoP9 an
objection to preserve error for all complal:nts 1:0.. thecoiift'S
charge. It was the deciaiion of our comr1tt¡ee that the bench
and bar would prefer to retain the present: ¡"Objection/request"
dichotomy for complaints to the court:s Oh!rge.

Wedld, however, like the pro!,osed aui~ 271 incorporating
in one rule the variotis rul-ss fol' Crainlng tbe court 1$ oharge.
We further felt that there also ought :tobe; one rUle. settiii9
forth the requirements for complainlng to the court i a oharge.
Hence, on Saturday, February 3, ,l990 ,w.e unftn.1mOusiy voted to
reeol'.mend the enclosed attempt. at such a rule.

,
If your committee and the Supreme Coui:t believe that

pi!ragraphs 1 and 5 of proposed Rule 212 need. to be retaineiit we
reconimenù they be moved to proposed R~le 27~.¡ l

Our recommended Rule 27~ attempt$ tQ p.iaC$j,ntoQne,
organized r\ile the present law conoerninc¡ m~kill9 cOff¡tlaints to
the Court is oharge and the Caui: t' s rU~in9 o~ thaaecoirp.iaJ.nts.

YOu wiii notice in reading this r'ule 
that ther.e;1..sn(¡.mention of the present requirement tha.I: ap~rti'rell'ini; upOn

Omitted question must request thb.tqUI!Hstio.n'. . ..We believe 

that:under oúr present brob.d-form praotice ;that; tuleno longer has
any viability, If the omitted question 1s ~n .e.ntire 9round of
recovery or of defense, then the party, wantfn9itmust

00355
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,
,.
,

request, or it is waived. Hence, thai "reliance" rule only had
meaning when one or more elements ot a 9round of recovery or of
.defense were omitted. However, even lt a trial court submits
such a ground 1n the older "separate and dist1nct" tashion,
under present practice an object.ion would both preserve the
error and prevent any judge or deemed ¡findin9_ Why? Simpiy
because the error can be correoted by ¡ one of the
queetions submitted to contain the omit: 'lhe old
IImultifarious" objection to doin9 this is

objection_ Hence, either party may eat
either a separate and distinct on
or an instruction which Would
questions include the
request by either party

The bottom line is
Supreme Cour t noe. adopt a
to be the sole method of
Rat.her i we recommend
complaininç¡ to the oourt' a
retained.
proposal
i;imjle
court's

cc: Justice Nathan Hecht, Supreme Cou'rt L.t~son
Juaticw David Peeples, Chair ot tpe COAJ

00356



TRCP 273 liAt'lliiA'ýTjtt,:ttøtit, (Preservation of Error In the Charqe

of the Court)

~Ø4li i-pø.tt'l /Tjø.'1 i-ptrft,¡¡:tit /trj ltVirf IrpØiAtt /ø.tirß /trfcAiArf:tt /ýrttttrfýi

~iAø:tttrjýi:t I /rßrfttýitttrjýi:t J I ø.ýirßI týi:tttiArpttrjýi:t/ trj/'ýØ/ft1rfýi/trj/ tViØ/ jiAttl

ø.ýirß /tViø / rprjiAtt /T/41 If týlø ltVirfrj I rjt I ø. /-pø.tt ltViØtØrjt I / rjt/rj;f1 /trff.iA:tø I trj

ft1rf I tVirfrj I I ø.:t IT/ø.1 I 'ýrf I -ptrj-prft l I I 1iiAçlVi I trfcAiArf:t t:t / :tllø. J. J./ 'ýø I -ptØ-pø.trfrßI øýirß

-ptrf:trfýitrfrß ltrj ltVirf IrprjiAtt lø.tirß l:tiA'ýTjtttrfrß ltrj Irp-P-Prjt,týirh IrprjiAýi:tØJ. /f.rjt

øtø.T/týiø.ttrjýi I ø.ýirß I rj'ýj rfrpttrjýi lýlttVitýi I;f ItØø.'lrjýi;f'ýJ.ø IttT/ø-,r;ff."trft 1r-llrj

rpViø.trhrf / t'l /ftýlrfýi /trj /r-Virf /-pø.tttøct / rjt /tViøtt / ;fttrjtýiøtct /trjt / øtø.rjtti;ff

ttrjýil / / If/tøcAiAø:tt 1'ý1 / ø t tViøt /-pø.ttt / trjt / ø.ýit¡ / cAiAøctttrjýict I /

rjt / týictttiArpttrjýict / :tViø.J.J. /'ýø IT/ø.rßØ I ctrf-pøtø.tø

-pøttt f:t / rj'ýj ørpttrjýi:t I trj /

court to

order

defect

unless the

compliance with Rule 272. Failure of any ?arty to submit a

question, instruction, or definition. in wrlttng:shalll'i:ver' he a
waiver of any obiection made in compliancew.i.th Rule 472..

2. The obi ections shall be presented to the .court in

writinq or be dictated to the court reporter in. the presence of

the court and opposinq counsel before the charqe is read to the

jury. All obiections not so presented shall be considered

waived. It shall be presumed, unless otherwise noted in the

c: /dw4/scac/redline2 .doc
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record, that any obiections

proper time.

3. The court

before readinq the charqe to

rulings on the

on

at the

the

4.

of facts on a

obiections.
5.

c: / dW4 / scac / redl ine2 . doc



DAVID G. LEWIS
JUDGE

'Çe

t,l
(J lJ li

Q¿r
~

CARRIE THOMAS
COURT COORDINATOR ~ ~~lirt At ~

~j0 ~

i) Î ~ '" """
r DUMAS. TEXAS 79(

TELEPHONE 18061 935-,

SHELLY C. BURNETT
COU RT REPORTER

~ovember 20, 1989

Honorable Nathan L. Hecht
Justice, Texas Supreme Court
Supreme Court Building
P. O. Box 12248, Capitol Station
Austin, Texas 78711

RE: Proposed change in Rule 273, Texas Rules of Civil Procedure
Dear Justice Hecht:

I have been advised that the above referenced rule is the subject
of a substantial change which I view as not in the best interest
of justice. As I understand the proposal, the requirement of a
tender in wri ting in substantially correct form to preserve court
charge error will be eliminated to some extent. This poses a
serious problem for trial judges at. crucial point in the trial.

,'.;'.:.: ".,' ',' "'"
During this period of time while we are trul.y in transition to
broad form submission of jury questions, a specific wri tten
record is vi tal. Issues that were at one time broken d.ot.n into
component parts are now' being "condensed"., makingI',~q\lested
issues being reduced to wri ting and submitted to t.he tr.i,al court
for rul ing essen tial .
The time when the charge is being prepared has tradi tionally been
one of the least organized periods during the trial,. The
proposed change would make this already chaotic time an even more
impractical stage at which to produce an effective appellate
record.

I f the only saving grace for the change is to al ign Texas rules
t.i th federal rules, then I suggest and urge that we not. change
the rule in that manner. I cannot conceive of a reasonable ra-
'tionale where Texas appellate courts would want a less specific
record to revi ew.
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Honorable Nathan L. Hecht
~ovember 20, 1989
Page 2

From the point of view of a
change Rule 273.

t';e ha\-e had a local rule in this distr'
that counsel tender to the Court lnwr
tions and instructions prior to trial
eliminate all...problems in this area
same page when we argue.

\'en' truly yours,

ý;~~~
David G. Lewis

DGL/ct
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roMp~ Dear Mr. Justice Doggett:CH NlOL h t the Texas
ALir. HE (I8919n) After having reviewed the proposed c anges 0 f . il
SJ WAL Rules of Civil Procedure andtlie .TeXaSR:ileis.. ().~.J.'\
Rt G. BRFSNAHAN Evidence, I wanted topoint.ou.ttheif()ll()j'.in~lr~.'T~h~n..
· GAY HOWAR salutary. provisions in theI.i.es,as.~ell .a~ tlie o.neOFCOHSIL exemplary provision, all of which are. stated òèlow:

Justice Lloyd Doggett
The Supreme.£ourt of Texas
Supreme Court Building
P.O. Box/Ì2248, Capitol Station
Austin,/Texas 78711

_.~: Proposed Revisions to Texas Rules

T.J SAtl
OF COL

The Texas Rules of Civil Proceçhire;

273 (1):
By not requiring a substantially ~orrect
instruction or definition to be submitted
in writing by a party desiring the 

sameto be inc i uded in the court's charge,
this rule would allow sandbagging of . 

thetrial court, and permit reversals. on
inarticulately worded objections,
paraphrasings, and attempted quotations
of such definitions or instructions. to
cloud the record. As it currently
stands, requiring the tender in writing,.
in substantially COl:rect form, makes it..
readily apparent that the tric1l court had
before it had the means available by
which to construct a correct. charge..
This provision and prac~tice should bepreserved. .
273 (61i

Perhaps the most alarming proposal is the one
which would obviate the necessity of obtaining
a ruling on all objections and requests. As
it is now so very easy to obtain the same,
there is absolutely no good reason to delete
this requirement. The proposal would allow an
appellate court to reverse the trial court
based upon something upon which the trial
court had never ruled. That practice should
be the same to protect trial jl.c!~.~.~_______

Very truly yours,

LAW ~I~S OF PAT MAONEY, P. C ,

-)~ . ~ 00361~) 1), ~~



~73

WILLIAM S. LOTT
DISTRICT JUDGE

26TH JUDICIAL DISTRICT

P. 0. BOX 45
GEORGETOWN. TEXAS 78627

Dear

The proposed
Procedure

jury

proposed

WSL/djs
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CALHOUN COUNTY

DEWITT COUNTY

GOLIAD COUNTY

.........
..~..;'1E O~",

f~ :"L~"'\
¡", .~ ~¡~"" ~:.~ . r./....~...~.:....

.JACKSON COUNTY

REFUGIO COUNTY

VICTORIA COUNTY

WHAYLAND W. KILGORE
DISTRICT ,JUDGE

ê67"H JUDICIAL DISTRICT

VICTORIA COUNTY COURTHOUSE

VICTORIA, TEXAS 77901

77(Æ:~f eX 73
December 5, 1989

Honorable Nathan L. Hecht
Judge, Supreme Court of Texas
Supreme Court Building
P. O. Box 12248, Capitol Station
Austin, TX 78711

Dear Judge Hecht:

I am enclosing herewith a letter that was written by J. Hadley
Edgar to Judge Clawson which expresses my sentiments with regard
to proposed Rule 273, sub-paragraph. i.

I would like to emphasize that I do not have.a law clerk, secretary,
or any briefing attorneys. When we reach the stage of the trial
regarding preparation of the Charge to the Jlu;:y, .it would .be most
unfair to the trial judge not to have the attorneys submit proper
questions and definitions. The Court h.;s tw.elve.jurors sitting
in the jury room waiting and in my case, . I have six counties)' .and do not know which case is going to trial until tha morning
of the trial when I have a number of cases set for trial anq.l1a.ve
not had a opportunity or time to brief the law applica.bla. t.o
the cases, whereas, on the other hand, the .att.Qrneys havehad
the case 6, 12, 18 months and had ample qpportuni ty . to brief, th.e
case and the law and have proper questions and def;initi9ns. r,e.;dy
for trial and should be prepared to supmi t properjl.ry. issuea.
and definitions to the Court at the be9'inning of.trial.

To require the judge to prepare the. ent.:re . charg~ andt.nen
sandbagged by verbal objections only as to the. .charge1iiil .
more reversals, more appeals, and creates problems instead of
solving problems, therefore I respectfullyrequest. th.at thE; rule
remain the same and strongly oppose the new change~ . .

Sincerely,-£~~ .~/~~w. Kilgo e .
WWK: 3tw

Enclosure
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(I
Texas Tech University

School of Law
Lubbock, Texas 79409-0004/ (806) 742-3791 Faculty 742-3785

November 14, 1989 ¡feY ;;73
Honorable James F. Clawson, Jr.
Presiding J'udge
Third Administrative Judicial Region
Courthouse
P.O. Box 747
Belton, TX 76513-0747

Dear Judge Clawson:

In your capacity as a presiding administrati.ve judge, I urge you to t.ake up
the fOllowing matter with the trial judges in your region a.s soon as PO!'H3Íble.

On pages 1148-1165 of the November issue of the Téxas Bar J'ou 
rrÙi 1 appearproposed amendments to the Texas Rules of CiVil. Procedure. . speci.fica,llyi you

will note Rules 271-279 on pages 1157-1162. 'rhese spe;:.ific r1.1..el3 haVf..been
reorgani.zed to comply with the actual process employed and IPeli.eve. that the
reorganization and rewording are WOrthwhile endeåvo.rs.

There is one substantive change, however, to which I believe every trial
judge would object. It appears in proposed Rule 273, sub-paragraph 1. .
Basically, it eliminates the requirement of tender in writing in substantially
correct form to preserve Court charge errOr to the extent now required. If this
provision is adopted, the trial judge will have to rely upon the objections to
the charge as the basis for correcting any errors before the case is submitted
to the jury. Because of the stage of the trial at which the obj ections occur, I
believe this puts too much pressure on the trial judge. There is no substitute
for an instruent in writing to call error to the Court's attention. :to.u might
say that my concern is eliminated by the pro'.-isione of proposed Rule 271,
sub-paragraph 1. However, proposed Rule 273, sub-parâgraph 5, expressly
provides that non-compliance with proposed Rule 271 (1) shall not form the basis
for preservation of error.

'rhe system of requiring tender in writing to. complainofer,;Qi: :;elat-~ng to
a proponent's question or the failure to submit a definition or instruction has
served us well fOr many yea,;s and should not be disregarded without adequate
reason.

As a member of the Supreme Court's Advisory Committee, ! objected
strenuously to this specific change. The only reason which I heard in its favor
was to more closely parallel the federal system. With all due respect, the
federal district judge has a deputy clerk, secretary, court reporter,anditwo or
three briefing attorneys at constant call while our states judges most often

ave to rely upon only a court reporter who frequently has to double as a
-secretary. Also, the federal system has never taken the charge as seriously as
we have.

"An Equal Opporfunily/ Affrmative Aciion ¡ml/luiion"
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November 14, 1989
Page 2

While the pattern jury charges are of great assistance, we are. confronteqwith many cases that fit no traditional molq....complex busi.ness litigation and
construction cases to name but two. Also, the 

relationship betweenbrc:aq tormquestions and accompanying instructions is still unsettled. TOsi.periipose upon
these problems the requirement that the trial judge mustrely..sOlelyi.pOnthe
objections to the charge is, in my opinion, unwar.rantedanqWill..simpiy increase
the existing backlog in our appellate courts .and the like.lihood of retri.als.

This matter was discussed by the appellate judges at the recent judicial
conference and certainly should have been presented to the trial judges because
they are most directly involved.

, '.~After this matter has been studied by the trial jUdges in your
administrative region, I hope that they either attend the November 30, 1989
meeting in Austin or join me in writing each member cf the Supreme Court
expressing their objection to this specific proposaL. Absent any strenuous
objections by January 1, this rule will probably become effective April 1, 1990.
Therefore, the time is short.

Sincerely yours,

JH/nt



Justice Nathan Hecht
P. O. Box 12248
Austin, Texas 78711

P. O. BOX 3631
214-7:58-"'81

HAZEL M. PIKE
COURf REPORTER

CHERYL ROSSON
COURT COORDINATOR

November 27, 1989

RE: Proposed Amendments to thè Texas Rules of Civil
Procedure

Dear Judge Hecht:

Please let me plead wi th you about
proposed changes to the Texas Rules
covered in the latest bar journal.
the court's charge in jury cases.
we find:

two aspects of the
of Ci viI Procedure
The first concerns

In proposed Rule 273

".. .no party is reqUired to submit in writing
any question, instruction or definition in order
to preserve error in the court.' s charge.... Failure
of any party to submi t a question, instruction,
or defini tion in wri ting shall never be a
of any objection made in compliance with Rule

the statutory effect of this provision is wiped out in
proposed Rule 273, as follows:

" . . . Compl iance or noncompl iance wi th Rul e 271 (l)
shall never constitute waiver of any objection
to the ~ourt' s charge..."



Justice Nathan Hecht
November 27 J 1989
Page Two

I submit that this change in our practice would be
counterproducti ve and ill advised. Charge preparation
time is "crunch" time for the trial jUdge. The jury is
waiting. The word processing capability of trial judges
in Texas is limited. The trial jUdge really needs
something to look at and ponder. I suggest that this
change will allow the parties and their attorneys (even
the ones relying on a 

submission ) to sit back and shootat the trial judge orally rather than to organi ze their
own approach by making written requests in substantially
correct form. In the long run li tigants will lose from
this change. The luckiest litigant. is.pnewho naa an
attorney ""ho prepares his jury questionsrin.st:fuctions,
and definitions before he drafts his first peti ti9a. or
answer, before he does his discovery, befor.e he selects
a jury, and before he closes his evidence. Certainly no
one would . fault an attorney for making some
modifications in his charge material beforeor.çltl:ri.ng
"crunch" time. But to inspire young attorneys to sit
back and orally shoot from the hip while the trial jUdge
presents his masterpiece is sheer nonsense.

The second aspect of my plea to YOtlhastodowit~the
trial judge i s time, access ana. availabLI..i.tyto . receivedocuments and instruments.. Increasingly, we~::"ten
dollar" envelopes brought . into,. our. . .. offices../~~dcourtrooms which have to be receiptea ...... for.. .I g:t ..mor.e
and more "certified"ana "registerea"...mailwhich.must be
signed for J sometimes with restricted deliv~ry.
proposed Rules 296, 297 ana298provide:

"...A copy of the notice shall also b.e pr9Vided
to the judge who tried the case by any methodallowed in Rule 2la. u

Please don i t encourage people to Send things
under Rule 2la. JUdges are not mail clerks
filing clerks and ordinary mail should suffice.

judge
or even

Sincet;ely,

L~ ~~~
LWS: cr.
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Riddle & Brown

Phillp W. Gilbert .
Board Cèrtitïeù - Civil Trial Law
Tex;is Board of Legal Specialization

November 22, 1989

Justice Nathan L. Hecht
P. O.Box 12248
Austin, Texas 78711

Re: Proposed Aiendments to Texas Court. Rules

Dear JUstice Hecht:

Attorneys and Counselors

.-\ Prol~~,ional Corporation
:UOO Olnnpi;i &: \(irk Tower
lV99 Snail Street
Dallas. kx¡¡~ i):ZO i

(~14) ~~O-I):iOO

:.ô3-¡)+~3 (~letro)

(:. 14) :Z20-3189 (relewpier)
(:.l-l) 220-64HIDirect Dialr-

Finaiiy, ¡ would like to applaud the proposed revisions to the
rules related to "findings of fact ancl..conclusions of law" and
related to "objections to the ..court l s cha+'9'~l'.These changes
should promote the review of qenuineerror .bylt~'f#lloYing traps for
the unwary". Our 

system shoUld. discouF~9'e~+'roneQus rulings 

andpromote substance over form. M.ost of these prpp.osalswor.k to that
end.

Sincerely,

(P ft Lv.
Phill_ip w. Gilbert

PWG/vlbl036
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REPORTeR

M. A. BAKER, JR.

OLIVER S. KITZMAN
DISTRICT JUDGE

1SSlh JUDICIAL DISTRICT
836 AUSTIN. Rm. 307

HEMPSTEAD. TEXAS 77445
AREA CODE 409/826-3357 . EXT. 132

WALLEfl COUNT
HI:MPSTEAO. TEs AUSTIN COUNT

81:I.L VII.L.E. TEX

AOMINISTRA TOA
L.OIS R. fW

FAYETE COUNT
laGRANGE. TEXS

"ove.~'1""r 27, 1989

Honorable ~!Athan L.tri:cht
Justice, SUpreme Court of Texas
p. O. Box 12248
Austin. Texas 78711

°e: Pro!Joser.

Dear Justice "echt:

This is to urse the continued
re~uesterl questiDns, ~efiniticn$ and

Çha rqe;Jre0ara t ion, inf Lna 1
of the jUèqe. ;'JFthout t~eêandid
the triai al:torneysth"" :Jossib
course, increased. The $va
e f for ts On the cha rSe
cnarge prenaratión.

When attorneys pre~are
t..iting, they sinultanèously become
That, of course, henE?Eits everyone
case.

'ìliver s.
0S:(:lrr

00369



:ascosa County Wilson County

Jourdanton Floresviiie

ri( Jnty Karnes County
Pearsall Karnes City

La Salle County
Cotuiia

m..;;(.i--'j;, .

/.,"- ..~.::~ I\;: i.. .
~\.:. ~ .:",/.. ,- ,ll..'

.218th J udiciat District

Robert Lee. Eschenburg n
DISTRICT jlDGE

WILSON COUNTY COURTHOUSE
PO. BOX 236

FLORESVILLE. TEXAS 73114

OFFICE 512-393-7326

HOME 512-393-6800

November 22, 1989
;)1'?ll)

The Supreme Court of Texas
supreme court Building
P . O. Box 122 4 8
Austin, Texas 78711

RE: proposed amendments to the Texas
Rules of Civil Procedure

I am writing in regard to
to Rule 273, sub-paragraph 1
ation of the requirement of a
requested matter in the court l s
that a trial judge has
conduct an errorless trial i
burden of trying to understand
charge.

Dear Sirs:

Yours truly,

RLE/jg
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RELY TO:
Judge Robert C. Wright
Senior Judge l37th District Co~
538 Pecan CreeJ Drive
Oa Ridge Estates
Mable Falls, Ta. 78654

/'.7 ,
'~c... ¿(. e-cL
v fl 7r. c: 4
/"~ T'- ¿ C. C~c.&.~
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PAT E300NE...R.
.J UDG E i 54T_.. JU DlC1AL 01 STRICT

;:O.BOX632 .~~L.ITTl.EFIE:L.D. TEXAS 79339
SOSBY G, ROGERS. COURT ~EPÖRTe:R l:o"Iember 17, 1989

ìE:LE PHON e:3a5.~3313

The Honorable ìIathan L. Hecht
Justice, Supreme Co~rt of Texas
P. J. Sox 12248
Austin, TX 78711

2e: ?roposed ?ule 273, TECP

Dear Justice Hecht:

PleaSe do not, with the ne'll rules, abandon the 

very Workable. syst.emrequiring a litigant to submit SUbstantially correct ¡'iritteninstructions
or questions for the court i s charge, to the extent tha tthe sarneèrise
from his burden of proof, as a 

predicate to assignment of 
error 

.in theCourt i s charge.

~'ihile the proposal takes justification asa. step.bringing t~i;ptat.e
practice Closer to the Federal one, I do 

not bow Cefore the.Fed~ra.lsYs_ter, and see only that the effect would b.ea 'ivi.deningo.ftliß i'ialdfor
reversible error.

If the aim is to require trial judges to undertake more in preparation
of charges, the new rue might well be effective. But I do wonder ,,¡ho is
better equipped to prepare what may be a very complex and detailed charge:
the trial judge \-hose get-acquainted time starts running with the ans¡.¡er
of IIreadyll to the call for trial, or the trial attorney who has studied
the case for months?

Please don't do it.

¡;~~tMY;

Pat90one,

00.372,



Texas Tech University

The Honorable Nathan L.
Justice, Supreme Court
Supreme Court Building
P.O. Box 12248, Capitol
Austin, Texas 78711

Dear

00373



The Honorable Nathan L. Hecht
November 14, 1989
Page 2

While the :pattern jury charges are of great assistance, we are being
confronted with more and more cases that fit no traditional mold--complex
business litigation and construction cases to name but two. Also, the rela-
tionship between broad form questions and accompanying instructions is still
unsettled. To superimpose upon these problems the requirement that the trial
judge must rely solely upon the objections to the charge to be protected from
reversals is, in my opinion, unwarranted and will simply increase the existing
backlog in our appellate courts and the likelihood of retrials .

I urge the court to reject this specific proposal.

Sincerely yours,

:;i~Q
Robert H. Bean Professor of Law

JH/nt

00374



Antonio A. Zardenetta
DISTRCl JCDGE

i i 1m .1l11lCL.u iiISTRl(T

L\RDo. TEXAS
P. O. Box 29 - 78042

Ale (512) 721-2670

November 28, 1989

¿J 7.5
Hon. Nathan L. Hecht
Justice, State Supreme Court
Supreme Court Building
P. O. Box 12248, Capitol Station
Austin, Texas 78711

Dear Justice Hecht:

In reviewing the cover 

issue of the Novelle,r¡t,exas lla, '¡outna¡,pages i¡48"i¡65, I noticed that. there were 

some Pt9p9a;id amel)dm~¡ntsto the Texas Rules of Civil procedure;spec.i f i caUjt . RUles 2 7I. 279
on pages U5 7 - U6 2 · The réorgani;i a tion.ana ,éwording 01; these Rule.
is certainiy wo rthwhiIe and co.m¡endab Ie. Ther;i is¡ h9weve.r ¡one
sUbstantive change as it appéarsin proPosea Rule 

273. .$.l:btp.ar;araph
I, wh i ch és S en t i a i¡ y e liiiina té s the 1:e qUi.r enienj; 91L tender, in¡.wrii;ing
in sub stant ia i¡ y correct f om to preserve c ól1rt chiirg", vé.t1:ó1t¡t o,'the
extent now required. It this pr9vision is adoPted, trbi jl1dges will
have to rely upon the objections to. t.he cli!,rge..as ~e¡ basis..¡f.ot\ co,"recting any errors before the. c4s"'i$ .Sl1bmittad to tlie.j¡U1ty.. Undar
the proposed Rule. there would be no in$tpiani;in i.riting to ¡¡"aU
errOr to the Court's attention.

!t could be said that this concern is eliniinat.ed by .tlie provi.
s ions of propo $ ed RUle 271. sub -paragrap hi. Howev"ic ,Pic"Pós ed RUle
273, Sub -paragraph 5 expre" sly P,ovide s that non" cOlp liaTlce i.ith
proposed Rule 271 (i) shaIl not fotithe basis .forpres~itation of
error. The system of requiring tender in writing to complain of
error relating to a proponent's question or the failure to submit
a definition or instruction has served Us i.ei¡ for many years. and
I feel that this system should not be disregarded without an adeq~=e.
reason to do so.

I respectfully recommend and suggest that the requirement of
tender in writing in substantiaUy correct fom to prese,ve Court

00375



r~ovember 28, 1989
P age Two

charge errOr should be retained and that any attempt to eliminate
it should be disregarded without in any way affecting the reorgani-
zation and rewording of Tex.as Rules of Civil Procedure 271-279.

S i' !le~ ,e.r .....ly. '.....14. .......~....i.........

!,i I . / ... · J'f. ...1

fl. 7kcJC' ~~t...l..'
ANrÓ¡¡!O.A. ~~Nl'1'Á... .....i

Z / e em.

o



CHARLES E. LANCE
DISTRICT JUDGE

P.O. BOX 728
CAMERON, TEXAS 76520

(817) 697.2651

LEOLA L. KOMAR
DISTRICT CLERK

P.O. BOX 999
CAMERON, TEXAS 76520

(817) 697-3952

CAMERON, Te:S
76520 !j1¡

NANCY L. HANCOCI
COURT REPORTER

P.O. BOX 742
CAMERON, TEXAS 765,

(817) 697.2651

TWENTiETH JUDICIAL DISTRiCT
COUNTY OF MILAM

BUDDY SHIPP
COURT COORDINATOF

P.O. BOX 742
CAMERON, TEXAS 7652

(817) 697-2651

November 27, 1989
The Honorable Nathan L. Hecht
Justice, Texas Supreme Court
Supreme Court Building
P. O. Box 12248
Capitol Station
Austin, Texas 78711

Re: PropOsed Amendments to the RUles of Civil Procedure

Dear Justice Hecht:

I am writing to voice my objection to the 

proposed change tothe Rules of Civil Procedure, Rule 273, sub-paragraph 1. This
change would eliminate.. the requirement .to tencieritli \ìtit.ipg,.. in
substantially COrrect ... form, a propos.eciç:ourtchargein QfÇler to
preserve error to the extent n9w¡-equireci~

If this provision is adopted, .Iwouldhavé.to..r~~:Yt1lonthe
oral objections made at trial to correct 

anyeffoi:s pefore thecase is submitted to the jury. frankly, this.'W001:li9Pi.rt:.. unciue
additional pressure on me. As asmallcountrYitqWT district
judge, .I do .not have. a secretary .orpail.i:tfml.Ch les9abriefing
attorney.

The system of requiring .. tender in. writing tocOTIpiainof
error in a jury question or.. the failt..etosubrnitad'rfinitioIl or
instruction has served us well for 

many years and should hot bechanged.
Thanking you for your kind consideration, I remain

verYtrlliYY~~rs,

C~..;¿;l
Charles E. Lance
Distri-ct Judge

(" .£
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19TH DISTRICT COURT
MaL£HNA.NCaUHTY OQURTHOUCle:

WACO, TEXAS 76701

8U..1. LOGUE. ,IUOOll
STANLEY A. IiAHOilM

a..na'A&. cauOl,. I'ICPO..

November 28, 1989

71~
Justice Nathan Hecht
Supreme Court Building
P. O. Box 12248
Austin, TX 78711

Dear Justice Hecht:

By this time I'm sure you have received letters from many
of the trial court jUdges of Texas expressing their opposition
to the proposed change in RUle 273 of the Texas Rules of Civil
Procedure.

I, too, ~ant to express my oPposition to the proposed
change. I don't think there's any question that if the change
Were adopted the possibility of error in the Court's charge
Would be greatly increased. Most of the trial court jUdges
have limited staff to assist them at this very vital stage in
the trial of a lawsuit.

It would appear to me that it is not asking too much to
require an instrument in writing to set forth any alleged error
in. the Court i s charge. My feeling is that "if it ain't broke
don't fix it". Rule 273 "ainlt broke".

BL/mew

Sin:It' L
Bill Logue . U

¡j

00378'¡1





COUNTY COURT AT LAW NO.2
SECOND FLOOR

McLENNAN COUNTY COURTHOUSE
501 WASHINGTON AVENUE

WACO, TEXAS 76701

November 22, 1989

PHONE (817)757-5030

MARYTOM ECHTERHOFF
OFFICIAL COURT REPORTER

MICHAEL B. GASSAWAY
JUDGE KIMBERLY REINKE

~1;) COURT ADMINISTRATOR

Justice Nathan Hecht
Supreme Court Building
P.O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

I am writing to you in regard to the proposed changes
of the Rules of Civil Procedure, more specifically the change
suggested in Rule 273, Subparagraph 1. It is my understanding
that this change would eliminate the requirement of aoivil
attorney to propose in writing in sUbstantially correct form
any suggested changes to the Court's charge.

I am sure that you understand that the trial courts
of the State of Texas are not provided with any type of
support staff to brief the proper wording of .chargeÍ;SS~es,
nor are they provided any type of secretarial support., Because
of this, it is impossible to expect the trial judgesp£ the
State of Texas to prepare correct charging instruments. without
the requirement that the attorneys submitting the. iss4es do so
in written form.

I am Sure that you 'share wit.h me the belief tljs;tthetrial system in Texas should be formulated so that is's1,es are
tried fairly and correctly without ~ndue gamesmanship; .. .Your
suggested change which would aiiowcivilattoriieysto ','lay
behind the log" would do nothing but increase. appe.llate . aourt
burdens, and would do nothing toward insur ing that. each side
receive a fair trial in an economical f.ashio:n_

I urge you to reconsider this cha.nge ,and. f b.elieve it
is an extremely important issue that you. should consider. fully
before allowing this change to take effect..

MBG/me,

Sincerely yours ì~A~~fChael B . Gassaway/"
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74TH DISTRICT COURT
MCI.ENNAN COUN1' COURTHOUSE

WACO, TEXAS 76701

OERWOOD JOHNSON, .JUOGE November 21, 1989

Dear Justice Hecht:

00381



~~ RA Y D. ANDERSON
District Judge

Terry County CourthouSé
Office Phone (80) 637-7742

Brownfield, Texas 79316

OFFICIAL. COURTREPORT

Jamie Altum
80 / 637-6958

121ST JUDIC/AL DISTRICT
Terry County

Yoakum County

COURT A DMIN/STRA TO!-
Tammy Boen

801 637-n42

November 22. 1989

Honorable Nathan L. Hecht
Just¡Ce of Supreme COurt
P.O. Box 12248, Cap¡tol Stat¡on
Austin, Tx 78711

Dear Justice Hecht:

After review1ng the proposed amendments to the texas Ruies of Civil
Procedure which appeared 1n the November issue of the Ear JOurnal, I
did noi:e one proposed change which . hC~e You will reconsider.
The proposed SUle 273, sUbparagr,ph One eliminne$ the requirement of
s ubm it t 1ng in "In t in gon Y qUes t ion , ìnstr',lC1:i On or do Hnit 10n 1n
order to preserve error in the court'. charge. Th1$ rule has alwaY$
been a big help tc me as a triai jUdge , Particulariy in complica teò
cases, and I would hate to see it change.

Most trbl jUdges 

have limited, ìf'ny, cleric,l help'nddo not havebriefing attorneys to aSsist them in preparing charges. In my
OP¡n1Cn this change would increase the num~er of apPea1$ and greatly
increase tbe nicklog in our aPPellate cOUrts. It WOUid probably also
cause more reversals and retrials in the trial court.

It m¡ght be argued that Rule 271, subparagraph one eliminates the
pr ~ b L em, howøver, propos ed ~ul a 273 $ 'lbpa ra gra ph fi Vè exp res sl y pro~
v1des that noncompliance w¡tn propOsed Ruia 271 $Ubparagraph ana shall
not ;orm the bas is for pres$rvation of error. This 3eems to take the
:nea.t out of 271, SUbpar-a 

graph one.
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TRCP 7-7r¡. (275.

Charge
Grounds or Elements J Omi$$iitv\$ rttedJ From the

eal all inde endent rounds of recover or of

defense not conclusively established under the evidence and no

element of tvhich is submitted are waived unless obj ected to in

com liance with Rule 272. When a round of recover or defense

consists of more than one element. if. one or more of such ele-

ments necessar to sustain such round of recover or defense

and necessaril referable thereto are submitt.ed to and found b

the ur and one or more of such elements are omitted from the

char e without ob' ection in com liance with RUle 272 and there

is factuall sufficient evidence to su ort a findin thereon

the trial court. at the request. of either partv, may . 

after notice
and hearin and at an time before the 'ud ment. is r€mdered make

and file written findinqs on such omitted element or elements in

su ort of the 'ud ment. If no such writtenfindin s are made

such omitted element or elements. shall be deemed found by the

court in such manner as to SUPPort the iUdqment.. A Claim that

the evidence was leqally or factually insufficient to warrant 

the 

submission of an uestion ma be made 

for . the first time after
verdict re ardless of whether the submission of such uestion

was requested by the complainant.

(COMMENT TO 1990 CHANGE:

Rule 275. J
Former Rule 279 has been renumbered

c: /dw4/scac/redline2. doc 00383



~1~
MD10R.~NDUM

To: Justice Hecht

From: Rob Gilbreath and Geno Borcnardt

Date: November 9, 1989

Re: Proposed changes to Tex. R. Civ. P~ 275

We respectfully suggest that Rule 275 be changed by deleting
the underlined words in the following sentence: "A claim that
the evidence is legally or factually insufficient to warrant
the submission of any question may be made for th.e first time
after verdict. . . ." A properly requested question must be
submitted in the charge even if the evidence upon which it is
based is factually insuff icient. Strauss v. LaNark, 366 S .W. 2d
555 (Tex. 1964)¡ Imperial Insurance Co. v. Ellington, 4.93 S.W.2d
368 (Tex. Civ. App. -- San Antonio 1973, no writ) ¡ Smith v..
Christley, 755 S.W.2d 525 (Tex. App. -- Houston (14th Dist.)
1988, writ denied). One commentator has leveled an eSpecially
cogent criticism at the language in question:

The addition of "or factually" is untortunate,
and will contribute to confusion, and 'perh'aps,.
lead some into making spurious objections. As¡
observed, one can còmplain that there' is 

no
evidence to warrant submission, but. t ,.
there is factually insufficient eviden dò
so. The trial court must submit, even h .
the answer will be 

against the great we .
preponderance of the evidence OJ: supported
factually insufficient evidence. This bel
true, objections to submission. on those bases ..
are meri tless, and may contribu te tö a charge\
of "numerous, unfounded" objections. ltis .........
most unfortunate, therefore, that the new rulé.
itself now suggests that su.ch objections' have..
merit, but may be made for the first time 

after-verdict .
Muldrow r Objections to the Charqe, in State£3at'- otqTëK~S~
Advanc~d Appellate Advocacy D-l4 (Oct. 1987). The Texas
Supreme Court Advisory Committee meeting minutes indiç¡ate that
no change to the established law was intended by the insertion
of "or factually~ into the rule. Minutes at 5-8 (Sept. 13,
1986). As such, our proposed change would reform Rule 275 to
reflect the current status of the law.

0038~
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TRCP 27 i Charge iø l2 the l~tt

i. The Court ma

uestions
for

r 2.
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TRCP 27 i Charge rø lQ the l~tt

i. The court ma

uestions
for

r 2 . In
parties,

condi tions or

6. The

c: /dW4/scac/redline2. doc



~. di1\

5. Compliance or noncompliance with Rule 271(1) shall

never constitute a waiver of. any objection to the court i s charge
made in compliance with Rules 272 and 273; except that:

(a) when a trial court ..a::~òf!~ a party to tender a

request ;n sunstant1aiiy cori-eot form t~ an,i v ~.
objection, ~ party must comply with the order

to preserve or complained of in the

~ the OÄOf an entire
ground r defense compliance with Rule

271 (1) to preserve the error
objection.

CL

~z~
.~ J. j~~'

L~ lL ~1



causation as the case ma be that caused the occurrence or
in uestion is attributable to each of 

the arties foundto have been cui 'able. The court shall also instruct the 'ur to

answer the dama uestion or uestions without an reduction
because of the

ence or causation if an ofthe The court ma redicate the dama e uestion

or uestions u on affirmative findin s of liabilit .

8. Exce t in tres ass to tr title statutor arti tion
roceedin s and other roceedin s in which the
are s defined b statutes or rocedural rules a art..

shall not be entitled to any submission of any question raised

onl eneral denial and not raised b affirmatiVe written

Dleadinq by that party.

9. The court shall not ini ts charqe comment 

directly onthe wei ht of the evidence or advise the th~Leffect of
their answers but the court's char e sha 11 not be ob'êctionable

on the round that it incidental 

1 constitutes a COmment on the
wei ht of the evidence or advises the 'ur of the 

effect of their
answers when it is properly apart of an instruction or defini-

tion.

10. Nothin herein shaii chan e the bUrden of rOof from

what it would have been under a qeneral denial.1

(COMMENT TO 1990 CHANGE; The iury charqe rules are entirely

rearran ed to follot.! better the order of roceedin s in the trial
court to rovide means for counsel to assist the court in

to ether the formal re uisites of

c; /dW4/scac/redline2. doc 00386



the charqe, and to provide that the charqe pre(Jaredby the court

be siqned and filed prior to ob-; ections. The court may modify

its prepared charqe as provided bv Rule 272 (5) . J

c: /dw4 /scac/redline2. doc
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TRCP 272 ~~ç(iAt¡ttt~¡t rOb-jections to the Charqe of the Court)

')Çí~ IctÇí?t1;~ /¡tÇíøi-i- lp~ / t~ /'/ttttit1;j /t,t1;it~Ø- /'Pi /tÇí~ /ctcpyittj /l-itØ-

t t l-rtrA /'/ttÇí / tÇírt / ct l-rtt1lj / øitrA / 'fÇíø l-l- 1 'Prt I? 1 ý;øtt / CPt / tÇírt /t~ctCPtØ- / CPt /tÇírt

ctl-yi¡t~ J / / Lt / t,Çíø l-l- 1 'P~ 1 t,yi'P~ttt~rA /tCP 1 tÇírt / t~t,ý;rtctt týrt / ý;øtttrt'f / CPt / tÇírttt

?ttCPtit~t¡t 1 t CPt 1 tÇírt tt 1 tit'fý;rtctttCPitj / øitØ- I? 1 trtøt,CPitø'Pl-rt 1 tt~rt 1 1; týrtit 1 tÇírt~

titl'/lítctÇí Itcp lrttØ~titrt /?itØ- I~trt¡trtitt ¡cp~~rtctttCPitt, ItÇírttrttCP 1 
cpyitøtrArt /tÇírt

ý;t~t,rtitctrt/ CPt /tÇí~ 1 ~iAtt j /'/ÇítctÇí1 CP'P~ rtctt tCPit¡t 1 'fÇíøl-7- 1 tit/ rtýrttt / tit'ftøitctrt/~rt

ý;trt'frtV1trtØ- / tcp 1 tÇírt 1 ctCPiAtt 1 tit 1 '/t t ttit1; j / øt 1 'Pf/ / Ø-tctt?trtØ- Itcp / tÇírt / ctcpyitt

tf/ý;CPttrtt 1 tit ItÇíf/ Iý;trtt,rtýictf/ 1 CPt ItÇírt 1 ctcpyitt / øitØ- 1 cpý;ý;cpt,týi1; / ctcpyiýit,rtl..j

~f/f.CPtrt ItÇí~ /ctÇíØt1;rt it¡t Itf/ØrA Itcp ItÇíf/ l~iAttJ / lfiJ.l- /cp'P~f/ctttCPti¡t /tiCPt /'fcp

ý;trtt,f/ýitf/Ø- /¡tÇíøi-J. /,Prt /ctcpýit,tøf/trtrA IØ¡t I'/Øt1f/Ø-J / I')Çírt Ictcpyitt /t,Çí?l-J. /Øtif

tiCPiAtictrt 1 t t'f 1 tiA J. t ýi1;¡t 1 tÇírttrtCpýi 1 'Prt f. CPtf/ 1 tf/øØ- týi1; / tÇíø / ctÇí?t1;rt / tcp / tÇírt / ~ yitt

l-tiØ- I'fÇíØi-J. lrtýirAcpt'frt /tÇírt Ityil-týi1;'f Icpýi ItÇírt Icp'r~f/ctttCPýit, Itf. I'/tttt.rtti /cpt

Ø-tcttøtrt /t,øTjrt /tCP ItÇírt /ctCPiAtt It~ý;cptf-rtt 1 tvi ItÇírt /ý;trtt,~Vict~ /cpf. /rJCPiAtit,rtJ.J

r¡~~ rtrJt tCPýit, / tcp / tÇírt 1 ctVil-t1;rt 1 øýiØ- 1 tÇírt 1 ctcpyitt f t, 1 tyi J. tti1;t, 1 tÇírttrtCPit /Tjl-t /'Prt

tvictJ.yirAf#Ø- I?'f /? /ý;øtt /cpt /øtit If-t.Øýi'fctttý;t /cpt /'ftl-trtrlrttit ¡cpt /tøctt'fJCPti

l-ý;ý;rtl-l- / l-ýirA j /'/Çírtti / t,cp / t ýict J.iArA f#rA / t ýi / rt 1. f-Virtt j lt,Çíl-l-l- I ctCPtit,r-t r-WtØI;p

t,yif. f. t ct t rtf¡t / 'P t 7-l- 1 cp f. 1 f#t4rtý;f- tøti 1 tcp 1 t'rf/ 1 ti/ J. J- ti1;t, / cp t 1 tÇírt lrJcpyitt I r-Çíf#tø.cpFíJ

L t 1 'fÇíl-l-7- / 'Prt 1 ýJtø¡tiA~~rA j 1 iA ýi J. f#¡t ¡t 1 CPf-Çí~t'/ t'f ~ / J/CPt~Ø- / J-f¡ / f-Viø / tØctcptrAlltVi?t

tÇírt 1 ý;l- ttt /TjØ1lj.vi1; 1 ¡tyictll / cp 'P~ f#ctt tCPti¡t 1 ýJtrlØ~ti trlØ- 1 f-'r~ 1 øø~~ 1 ? t / tÇírt /ýJtcpýJrtt

ttTjrt / ;ptirA/ rttctrtýJtrtrA 1 tcp 1 tÇíf// tyil- t ti1J 1 tÇírttrlCPtiJ

(1. The charqe, prepared by the court and filed pursuant to

Rule 271, shall be submitted to the respective parties or their

attorneys for their inspection and the court shall allow. them

reasonable time in which to examine and present obiections to .. .the

charge and toassiqn error purSUant to Rule 273 outside the.(

presence of the -jury.
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and is specific
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TRCP 273 l~tt i~~~øi~~iø~~ (Preservation of Error In the Charqe

of the Court J

:i~çtt1 ll4tY-t IØ~t l'Ptll:t(fýiY- IY-Ø 1Y-t1ll lçtØ~tY- I~Mt /tllrA~rf~f. /ýrtif.f.rfYi

rA~rf~Y-tøYi~ ¡ / ~rft i~iy-iøýi~ ¡ / ~ti~/ itiøf.t~çty-iø~ø /f.ø /~ll/ ~ iÝrf~/f.ø /f.t1rf/ i¥tt I

~tir./f.t1rf / rtØiAtf. /Ø~t / ~ i ýrf / f.t1rfTt / øt / ~ /'P~tY- / Y-t1lltrføt ¡ / øt /rl¡jt /trftýiørf /f.ø

~ týrf / f.t1rfØ¡ / ~~ /rl~t / ~rf / 'Ptø'Prft ¡ / / ~iAçtt11 trfrA~rf~Y-~ / ~t1~ l-l- / ~rf/'Ptrf'P¡jtrfr)/ ?oYir.

'Ptrf~rf~Y-rfr. /Y-ø /Y-t1rf /çtø~tY- /~~r. I~~~øiy-y-rfr. IY-Ø /ø'P'Pø~iø~ /çtØiAØ~lll- /f.øt

rft¡jøiø~y-iøYi / ~ør. / Ø~i rfçty-iøýi lýriY-t1iø / ~ /trfø.~øø~Wl-ll /f.trlrf / ¡jtY-rft /f.t1ll

çtt1¡jt~rf / iø /~týrfVi /Y-ø 1~t1rf /'P¡jty-irfø / øt /Y-t1llit / ¡jY-Y-øtVirft$ / tøt / llt~rltti~f

f.tøti¡ / / l\/tØ-rAýilløY- /llt / ø-iY-t1ø-t 1'P¡jtY-t / tøt / ¡jýit / rAiAø-øy-iøVi~¡ /rfØ-f. ttiiy-iøtiø¡

øt /iø~Y-tiArtf.iøýiø /~t1~l-l- /~Ø- /Ø~ØØ- /ØØ-P~t~Y-ll /¡jtir. /¡jp¡jtY- /f.tøø /ØiAçtt1

p¡jtY-t! ~ / ø~J ø-çty-iøø~ / Y-ø I Y-t1ø / çtø~tY-! ~ / çt~¡jt~rf ¡

r i. An ob4ection made in compliance with Rule 272 shall
reserve error in the court i s charoe and no

to
submit in wri tinq any question, instruction, or definition in

order to preserve error in the court i s charqe. No failUre by the
court to submit a question, instruction, or def ini tion, nor any
defect therein, shall be a qround for reversal. of. aiudqment

unless the party complaininq on appeal made. an objection in

compliance ..,iith Rule 272. Failure of any party to submit a

question, instruction, or def ini tion in wri tinq shall never be a
waiver of any ob4ection made in compliance with Rule 272.

2. The ob4ections shall be presented to the court in

writinq or be dictated to the court reporter in the presence of

the court and opposinq counsel before the charqe is read to the

jury. All ob4ections not so presented shall be considered

waived. It shall be presumed, unless otherwise noted in the

c: jdW4jscac/redline2. doc 00390~



record, that any obi ections made by a party were

proper time.

3 . The court

before readinq the

rulinqs on the

on

at the

4.

thereon

the

ob-; ections.

5.

made in

result solei

record. )

sites and predicates for

of the court and

instructions, or definitions in
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TR~l / 77 ~ ¡ /Ø~~ ~øttø~~/~~Ø/R~~~~~t~

~/p~ttý /Ø~j ~øtt~g /tø / ~ /t~~tg~/~~~t/pøt~t/Ø¥t/øt~tt~ttlý /t~~
ø~j ~tttØ~~~i~ /~~tt~t / ~~ø /t~~ / gtø¥~~~ / øt /t~~/ ø~j ~tttø~¡ / / ~~t / tØ~f

pl~t~t / ~~ /tø /~ /~¥~~ttø~¡ /Ø~tt~tttø~¡ / øt / t~~tt¥tttø~¡ /Ø~ /~ttø¥~t

øt /~~ý /Ø~t~øt¡ /Ø~t~~tø~¡ /øt / t~¥lt / t~ /pi~_Øt~g¡ / t_ /~~t1ØØ /¥~iØ__

_Ý?øttttt~llÝ /t~ti¥ØØrf /t~ /t'rlø /Ø~iJøtttø~_J / /YJ~ø~ /t~ø /tØ~pl_t~t~cñ

p_ttý f _/ Øl6j øtttø~¡ / øt /tØrA¥ø_tørf/~¥ø_ttø~¡ / rføtt~ttj.ø~¡ / øt / t~_tt¥tf

tj.ø~ / t~¡ / j.~ /t~ø /Øpt~tø~ /øt /t~ø /øt
tØ~tØ_iØØ/~ý /1Øl¥~j.~Ø¥~/¥~tø~~ØØØ/Ø~j ~øttø~~ t_f

tj.ø~~ / øt/ ~¥~øtø~~/~~~~ø~_~_tý/ t~~¥~~t_ ¡ / ~~t~/ ø~iJ

~~~ll /~Ø /¥~t~~_~l~¡ / /t¡ø / ø~j ~øttø~ /tø / ø~~ /p~tt /

~ø /_Øøpt~Ø/ ~~rf / ~pplt~rf/tØ / ~~t / øt~øt /p~tt/ øt /t~~/

ø~t~/Ø~iý J

extent

273.)

00392
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TRCP 77 'l (2741 Charge (of the Court to be 1 Read (to the

JurvJ Before Argument

(After rulinq on all òb-;ections, andJ 13(bJefore the argument

is begun, the trial court shall read
the r entire J charge to the jury in the prec it

y¡~l¡/y¡ttttftVi r is comrleted 1, including

and instructions/

00393
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r~il/ 77 ~/ /i~_t~ø/~Ø_~/ßøtøtØ/~t~~øø~t

ßøtøtØ/t~Ø/ ~t~~øø~t/ l~ /~Ø0~~¡ /t~Ø/ttl_ ¡/ ~ø~tt/ ~~_¡¡/tø_~/t~ø

~~_t0Ø/tØ /t~Ø/j~tt / l~/t~Ø/~tø~l~Ø/Wøt~~/ l~/w~l~~/ tt/w_~/wtlttø~J

t~~¡~~l~~ / -¡¡ / ~~ø~ttø~~¡ / ~øt t~tttø~~J / _~~ / t~~tt~~ttø~~ /w~t~~ /t~ø

~ø~tt/Ø_t /0ltØJ

(CO~~ENT TO 1990 CHANGE: The substance of former Rule 275 haS

been renumbered Rule 274)

OÖ394
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TRCP 777i. (275.

Charge

Upon appea 1 a 11 ind~pendent grounds of recovery or of

defense not conclusively established under the evidence and no

element of which is submitted are waived unless ob-jected to in
compliance \vith Rule 272. Hhen a qround of recovery or defense
consists of more than one element, if one or more of such ele-

ments necessary to sustain such ground of defense,

and necessarily referable thereto,
the -jury, and one or more of such elements are omitted. from the

charqe, 1lii thout obj ection in compliance \vl th . Rule 272 ( ~pd there

Grounds or Elements J Omi$$ îØ¡l$ r tted 1 From the

(COMMENT TO 1990 CHANGE:

Rule 275. J

Former Rule 279

was requested by the compla inant.

00395
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TRCP 276 'lttf-iAyfêfl-lrptll/rpr'~f-~rtêff-~rprj rRepealed. J

¥t1~rj lêfrj I f-rjyfr-titrtr-f-rpýij 111'iírlyfr-~rpýij Irpt 1rlttf-1-rjf-r-1-rprj 11-yf Itttrfyittyfr-ttrl

êfrjr' 1f-t1tt Iptrp"/1-yf1-rpýi'f Irpf- 1f-t1ttjl-êfýl lt1êf"/tt l'/ttrfýi I rtrprfpl-1-ttr' lýl1-tt1 lêfýir' Itt1tt

tt1-êfl- I Llyiçilftt Itttf-it'fttyf 1f-t1tt I'fclrfttj 1r-t1tt ILlyiçi~tt IyfJjiêfl-l- 11-tirlrptyftt 1r-t1tttttrpýi

,1'lttf-it'fttrlj'l lêfýirl I'f~~ýi 1r-t1tt I'fêfrftt Irpf-f-1-rt1-êfl-l-t I Ill.f- Itt1tt /tt1-êfl- /LJyirl~tt

Tjrprl1-f-1-tt'f ltl1tt I'fêfrftt 1r-t1tt ILJyiçi~tt I 
'fl1êf l-l- lttýirl(lJ-'ftt 1r-t1tttttrpýi 1'Il/rprl1-f-1-ttrl /êf'f

f-rpl-l-rpýlyf f I Ii yftêfr-1- ýi~1 1-ti lýIl1êfr- Ipêftf-1-rtyi l- êft ff-t1tt I 1yirl~tt I l1êf'f frlrpsit f-f-ttrl Itl1tt

'fêfrfttj lêfýirlls1-ýttýij lêfýirllttt4ttpr-1-rpýi lêfl-l-rpýlttrl'l lêfýiçi/'f1-~(i ltl1ttj'fêfrltt /rpf-t-f-f

rt1-êfl-l-tl jj~iArtl1 Itø-tityfttrl jrpt lrlrprl~f-1-ttçiI1-ýilr-tyiør-f-rpýij Irfyitt_t1-øýij Irpt

rlttt-1-rj1-f-~rpýij lýlt1ttýi I'frp Ittrjørpt'fttrl 1'ft1êfl-l- Irtrpti'fr-f-titf-tt lêf 1~1-l-l- Irpf- /tttrtttpf

f-f-rpýi'fj lêfýiçi If-t Iyf'rêfl-l- I~tt Irtrpýirtl-it'f~"/ttl-t /ptttf,iArlttø 1f-l1êff- lt'rtt Ipêfttý

êff,l(1-tis /f-'rtt1 f,êfrftt IPttt'fttýif-ttØI 1-r- I êff-It'rtt Iritrppttt It1-rlttj / tttrtttptttrlltrp / 1-tf,

tttt-yif,êfl- Irpt IrfrpØ1-f-1-rtêff-1-rpýij lêfýiØ 1f-l1êft lêfl-l- 1r-l1tt ItttrfiAf-tttTjttýitf, Irpt- /l-êfw

l-êfýtt I~ttttti I rp't'ftttýttrlj I êfýiçi I f,yirtVi Iptrprtttçiitttt I f,Viêfl-l- lttýi1-f-r-i-tt jtl1tt Ipêfttt

tttrfiAttf, f-f- ýi~ I f-l1tt I f,êfrftt I trp I 'rêf ýtt I f-l1tt I êf rtt 1- rpýi I rpf- I tVittj tt1-êfl-/ Ll itø~tt I 1-l;tttttrprj

tttý 1- ttýJttrl Iw 1- r-'rrp1/ f- I ptttpêf t 1- ýi~ I êf I f-øtrlêfl- I 't f-l-l- I rp f- I tttrtttpt 1-rptif, I

(COMMENT TO 1990 CHANGE: Rule 276 was repealedto eliminate the

necessi tv for submitting written questions, instructions. or

definitions as a predicate for perfécting apPéal eXcéPt as

required bv paragraph 5 of Rule 273. J

c: Idw4/scac/redline2 .doc
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TRCP 277 i~~øtøøtø~/tØ/t~~/lwtt (Repealed.'
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~ti:tVi'lt:t /ViVi'lti / j. t If:t / i4Ø'P'lt l- t / ~ / 'P~ tt / øi- l~ rl /j.ti'ftt:ýlrtt1- øti / øt/ CA'lf.1-ti 1- f

t1-øti/

c: /dw4Iscac/redline2 .doc



TRCP 27 8 ~ø~~1-~t 1-øp / øf. /Ø-Ø~~t1-øp~ / /Ø~f. 1-P1-t1-øpt / 1 ~pø 1 i~~ttøtttø~~

(Repealed 1

1~Ø ItØØtt i~~~ii I~Ø~Øtt It~Ø /~Øø~t1-ø~~¡ It~~tt~tttø~~ I_~~

~øf. t~tttø~~/ t~/t~ØI f.øt~/-ptØ'/t~Ø~/~t Il-øiøi ~ 77 ¡ I'/~tt~/ ~tø.lt_t~Ø~/'Pt

t~ø /'/ttttø~ i-PiØ~øtp~~ I_P~ /t~ø /ø'/t~ø~tø.¡ //ittø.-Pt /t~ /ttø._-p___ /r-ø

r-tt /ttr-iø.¡ /_r-_t~tøtt /-p_tttttøp l-ptØtø.ø.~t~~_ ¡ 1 _~~ 1 øt~ø.t / _-pø.tt_i-

-Ptøtø.ø.~t~~~ 1 t~ /'/~tt~ It~ø. i-p iø._~t~~~ 1 _tø. / _-pø.tt_llt / ~ø.f. t~ø.~ /'Pt

~t_t~tø.~ / øt l-ptØtø.ø~t~l ItØiø.~¡ 1 _ I-P_ttt 1 ~~_l-l- /~øt 1'Pø. / ø.~tttlø.~ /r-ø

_~t 1~~1l~t_~tø~ IØf./~~t 1~~Ø~ttø~ It~t~Ø~ IØtilt l'Pt /_ I11Øtiø.t_l /~ø.tit_l-

_~~ ItiØt /t_t~øø l'Pt /~f.f.tt~~tt'/ø l'/t1-ttØti /-Piø_~1-~11 /'Pt /t.~_t /-p_tr-tl

liØt~tti11 I'rØtØ1-ti /t~~l-l- /t~~Pr:ø /t~ø /'P~tøøti IØf. I-PtØØf. If.tØrf /'/~~r- 11-r-

'/ø~i-~ 1 ~_'/ø. / 'Pøøti / øtiøøt 1 ~ / ~øtiøt~l- / Ç1øtit~ l- ¡ 1 / If1 ~~ø~rløtit / ~~_l-l /~øt / 'Pø.

tø'/øt~ø~ 1'Pø.t_~~ø /Øf It~ø. /f._tliAtø. ltØ /~iA'P~tt /øt~ø.t /~ri~ 1'/_t1-Ø~~

-P~_~ø.~ 1 øt / cftffø.tø.tit / ~~_øø~ 1 Øf.1 t'rø./ ~_rtø. / rt~ø~r-f.øýi¡ llr_tl-iAtø /r-ø

~~'Prftt / _ / rt~ø.~r- 1-øti / ~'r~ l-l 1 tiøt / 'Pø. / øø.ørtøcf / ø. / ~tØijticfl r.øt I'tØ.'/Øt.~_l- / øf.

r-~ø / ii~ørjrføtit¡ /~~iø~~ 1 tt~ 1 t~'Prt1-~~ tø~r / t~ / _~'P~t_~itø.ì-.lt / øøttø.tr-

'/øtcf1-~~ ¡ /'rtf_ I'PØØ~ /tø~~ø~tø~ 1 t~ /'/t tt1-~rj 1 tf~~/tø.~cfø.tø.rfl'PtltØ.Ø /-ptftr-t

tørt-pl-~t~1-~~ / øf. / t~ø / ii Ørl~rjøtit I / -Ptø1t j.rlØ.rl¡ IY/ØwØ'/Ø.t ¡ /r-~tft/ ølPii Ø.çtr.1-Ø~1 tø.. ........', .......,.......,..'...... ...' .. ... " .. .,..... ......'.,',',' '",',', .'. .',,' ,','", ....... .......... ..

_~t~/ f._tl~tØ/ _~_LL-I tøf.f. ttØ/ ttil _~t~/ tø_iJøtt/ j..flt~Ø/rtiAØ~f-1-ØÝJf t'tl øtiø.

tø.l1-ø.cf /~-PØ~ / 'Pt It~ø. / ø-P-Pø_t~~ /-p_ttt I / lr_¡'l-iAtø If-Ø l~~llrltt / _ iø.ø.f. ttitf

r-tø~/ øt / 1-~~tt~tttø~ / t~_ll / ~øt /'PØ / cføø.rtøø. / _ /l1tØØ~cfl f.1rt. ItØtØt~_l- / øf.

t~ø / iiØørfrlø~t /Ø~iø.~t / - / tø'Ptt~~ttø.l-lt 1 tøttøtt Icfø.f t~tttøti IØt / t~f

_ttøtttø~/~_t / 'Pø.rt~/ tørf~øttøø/ t~I'/t ttt~rf / _~cf/r-ø.~cføtøcf/ 'Pt lt~ØI-P_ttt

tørtiJ l_ t~ t ~rj 1 øf. 1 t~ø / iiijrlrf~øtit ¡

(COMHENT TO 1990 CHANGE: The provisions of former Rule 278, to

the extent they rema in viable, have been relocated to Rule 271. J
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TRCP 279. ør/r'f:ttøti'.irtø1iltlirliili;jt0rl

(RepealedJ

~øøti I ;jpprl;jt I;j t t I tti~~øøti~rltit I ~tø~ti~:t I øt Itøøøýøtt I øt / øt

cfrltrlti:trl liiØt løøtiøtiA:tl-ý1rltý Irl:tt;j"Ptt'.'rrl~ liAticfrjt /t'rrj IØý1l-cfrltiØrl lliiiø. /iiØ

rj).rlr/Øiit I øt I '/'r i-Ølf I l-:t I '.iA"Pr/l-ttØø.1 øt ItrlrfiArlf,trlø.1 litØ 1'/;jl-ý1rlcfl / IVl'rØii / li

cttØiAiiø. I øt I tørføý1øtt I øt I cføt ø't:trj I rfø't:t t:t t:t I øt /r/øtø I t'r;jii I Øiirj I øtør/ØiitJ

t t I ø'trl I øt I~Øtrl I ø t I :t iArf'r I rl trlr/Øii t:t I ii rlrfrlf, :t;jtt I tø I f, iA:t t;j l-ii I '. iArf'r I gtø~iiø.

øt ItØØØý1Øtt IØt l~rltrjti:tØI I;jti~ l'tøøø'.:t;jtl-tÝ /tøtrjt;j"Ptø It'rØtØtØIIlitØ

f,iA"Pi;l-ttrl~ ItØ l?-iiø.ltØij1icf l"Pý Itlirj l-JiAttll;jticf IØtiØ IØt Ii;ØtØ ¡øt 1f,~Ø'r

øl-rli;rjiit'. /;jtø IØi;tttØ~ lr.tØi; ItliØ /Øli;jt~ØI /'/tt'rØiAt ItrjrfiArjf,t IØt IØ'tf

-J rløt i-Øtill;j iiø.i tlirjtrj I t'. I t;jøtiA1i t tt l:tiA t r. tø l-~'tt I øýtcfØiiØrl I tø I f,iA~pøtt / li

t tiiø.tiig I t'røtøø't i I tliØltt t;j t I rfØijttl I ø tl tlirll trlrf~rj:ttl øt I øtt'røt Ip;jttt J

i;;jt /;j ttøt I iiøt l-rfrj I ;jticfl 'rrj~ t t tig I ~ tiø I;j t I ;j 'tý I t tøø I 'trjt øtrj I t'rrj I j iAcfgøøtit

t'. Itrjiiø.rjtØø.1 Ir/;j¥rj I;jii~ ir.ttrj I'/ttttrjti ir.ttiø.tiig:t IØti If,iArf'r IØi;tttrjø.

øl-rji;rjtif- IØt lrjtØr/rjiit:t Il-ti l:tiAØpØtt IØt It'rØ IjiAø.r/~rjiitJ /rtf-liiø If,iAØ'r

'/t t t tØii I r. l- ii~tii~:t l1ttØ i~~~rj J I f,ilrftfl øT/j. ttrj~ I ø trjørjiit / øt / øtrj~øtitf, / f,'r;jl-l-

'tø /ø.øØi;l-cf If-Øýltiø. l'Pý It'rrj IØØiAtt I l-ii 1'.i/Ø'r 1i;1t'tiirjt iø.f, /f-ø /rtýlppøtf- /f-Vil-

j ýlcfgi;l-iit J / I ¡, I ø t?- ti; I t'r;j t I tlirj I rjý1 l-~rjiiørj /'/ø. '. I l- rjr/ø.i-i- t ¡øt / t ø.øtýlø.l-l-t

tii'.ýlr.f-i-øtrjiit ItØ I'/;jtt;jtit Itlirj l'.ýl'ti;t'.'.i-øti IØt 11i'/t /rfi/ørtttØii 1~1it /'tø-

i;ø.~ø- / f-øt /t'rØ-1 f- tt'.tltl-~Ø-I1ittrjt lýø-t~trftJ I 
trjg1itcf trj'.'. / Øf-I'/'rØt'rØt /tViø

rtýl'P~t '.rt t Øii / ø f- / f, ýlrf'r I rfyírj'.t l- ø'/ I '/1i '. I tø-rfýlrj '. trjø.i 'Pt / tVirj /ØØ~Pl-1i l-ii1iýit I

(COMMENT TO 1990 CHANGE: The substance of former Rule 279 has

been renumbered Rule 275 J

c: Idw41 scac/redl ine2. doc
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submission to the supreme court. They were drafted by Professor

Hadley Edgar, who was unable to attend the August 12 meeting and

therefore could not participate in the discussion.

The provisions of the proposed rules that change existing

law concerning the duty to request questions and instructions in

writing were drafted spontaneously at the August 12 meeting and

were approved at that same meeting. Previous SCAC drafts of

these rules were proposals to rearrange--but to change only

slightly--the existing rules concerning when to obj ect and when

to request in writing. Only thirteen voting members attended

the August 12 meeting. The revision of Professor Edgar's

Proposed rules 271-275 took place so quickly that proposed rule

272(3) still contains two references to "requests," even though

the on-the-spot re-drafting of the rules had eliminated the duty

to request from the rules and required only an objection.

We submit that rules which have existed since 1941 should

not be changed so quiCkly, ~t least when there is no demonstrat-

ed need for such quick action.

B. The proposed rules deny trial courts the opportu-

nity to see requests for questions and instructions in writing.

Instead the court mUst listen to oral obj ections and assess them

without being able to study anything in writing. Thus the

proposals ignore the wise observations of this 

court in Woods v.
Crane Carrier Co., 693 S.W. 2d 377, 379 (Tex. 1985):

Anyone who has eVer participated in the
drafting of a court's charge will comprehend
and respect the efficacy of the rule requiring
requested issues and instructions to be in
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error by simply

lawyers prepare

tha t they are

of delay,

courts to

refusal to do so.



further weaken trial courts by removing the only existing

consequence that occurs when a lawyer does not assist the court

by submitting requested jury questions and instructions in

writing--waiver of omitted grounds of recovery or defense.

F. There has been no credible suggestion that the

existing rules are not working Or that they are causing any kind

of injustice to anyone. It has been suggested that the use of

broad-form jury questions makes it harder to know whether to

object or tend.er in writing. ButScÓttV.Atèhisbn,Topekà., &
S.F. Ry., 572 S.W.2.d 273, 278 (Tex. 1978), answered that ques-

tion a decade ago, holding that an objectionissuffiÖient when

the complaint about a broad issue could be cured by rewording

the question itself or by add.ing an instruction. MoréOver

broad-form questions have long been used in non-person.ål inj Ury

cases, and there has been no problem conèerni:ngwhenttê)iobject

and when to tender.

In any event, we see no justification for eliminå.'tinglhe

present requirement that when the chargecomplete1.V omIts a

ground of recovery or defense, the ground iswå.iveô. ûti1.ess the

party who relies on the ground tendered .it: tÓthe cOUrt

writing. The proposed rules would · allow a la.wYer tosåriêUå.g the

trial judge by waiting until the charge had been typed. å.nd.

xeroxed, and then while the jury waited, preserve errOr on an

unsubmitted ground by merely objecting. Thetriå.lcourtwould

have to evaluate the objection without seeing it in writing, and

if the judge decided to submit the matter, all would have to
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wait for it to be typed in proper form. Our rules should not

enable lawyers to delay trials and sandbag trial judges in that
manner ..

G.. We are in the process of modifying

retain the SCAC' s reorganization but

regarding preservation of error.



CARLOS C. CADENA
CHIEF JUSTICE

COURT OF APPEALS
FOURTH SUPREME JUDICIAL DISTRCT

500 BEXAR COUNTY COURTHOUSE

SAN ANTONIO, TEXAS 78205

HERB SCHAEFER
CLERK

(, ìY ESQUIVELRLEY W. BUTTS
ANTONIO G. CANTU
BLAIR REEVES
PRESTON H. DIAL. JR.
ALFONSO CHAPA

ASSOCIATE JUSTICES

January 18, 1990 l~ If -- ";;~':~':Q::,,

Of
Re: Proposed changes to rules 271-275

Prof. J. Hadley Edgar
Texas Tech University
School of Law
Lubbock Texas 79409-0004

Dear Professor Edgar:

Thank you for your letter of January 15 concerning the SCAC IS
proposed changes to rules 271-275.

The last thing the COAJ wanted to do was give the supreme.
court the erroneous impression that the SCAC i s final version was
yours, which would thereby lend the prestige of your authorship to
what we think is an unwise and ill-considered proposal. What we
tried to say was this: ~rnfessç¡;i ;Edq~¡ r~9¡g~rpj ~iBd tl:9 "'u:es and
then the SCAC, acting in c¡er't- 1:e and in his. absence, changed
his version on the spot and did away with the requirement of
tender. As I read section "A" of our report (at pages 4-5) it
tries to say that, but upon rereading it I can see how one would
miss our intended meaning. As the primary author of our report ,I
apologize for not being clearer and I regret that the impression
that you got may have been unintentionally communicated to
else.

If you want to clear this matter up
free to use this letter or else let me know

~nc,ereiy~ur$ ,
l)OU'J. I~¡i,~
David Peeples

cc: Justice Nathan L. Hecht
Mr. Luther H. Soules III
Mr. Doak Bishop
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Texas Tech University
~¡..
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School of law
lubbock, Texas 79409-0004/ (806) 742-3791 Faculty 742-3785

January 15, 1990

Honorable David Peeples
Justice, Fourth Court of Appeals
500 County Courthouse
San Antonio, Texas 78205

Re: PropOsed changes to RUles 271~27S

Dear Judge Peeples:

Luke Soules has forwarded to me a copy of the December ia, 1989,letter
which the Conuittee on Administration of Ji.stice directed to the S~p,rei'e
Coi.rt .

In that lette,r the Committee erroneously credits me.. with.the proposed
changes to Rules 271-275. While I am the. subcommittee chairmapresponsible
for these rules, these particular changes did not originate in my subcommittee
nor did they go through the nOrmal subcommittee process.

Your letter correctly states that ¡ was i.nable. to 

attend the August 12meeting of the Advisory Committee. The record 0# that..meetitigw.i.l.la.lßo
reflect that I wrote a letter to Mr. Soules favoi:in9t;hegep~7aiFEi(.rganiza_
tion of the Rules 271-275 but that I .wasperSOn~.llystreni.0.l~lYOPPÇlS£óÂto the
proposal that an objection only would preserteerrorto.t1iT.Souff;;~ichafge as
contained in proposed Rule 273 (ii. The reasonsfo,r mycon:efP wei:eanÂ.still
are basically 

the same as reflected in yoi.r December la letter 

to the Court.
I join you and your committee in hOping thatthecourtwillnot ádopt

this change.

Sincerely yours,

JHE/nt

~
Robert H. Bean Professor of Law

cc: Honorable Nathan L. Hecht /
Mr. Luther H. Soules IIi'/
Mr. Doak Bishop

"An Equal Opportunity/Affirmative Action Institution" 00407
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(713) 221.557;

December 11, 19B9

T~U ~13
~7ÚJ
~7~
I ¿, lpO-

PERSONAL AND CONFIDENTIAL

Justice Nathan L, Hecht
P.O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

Allow me to express my profound and vehement obj ection to
proposed changes to Rules 273, 276, and 278, Texas Rules of Civil
Procedure, and a not so strenuous but significant obj ection to
proposed changes to Rule 166a, T.R.C.P.

At this writing, the average civil trial Court in Houston
has 2167 cases pending. Each court tries between 30 and 100 jury
trials per year, including mos tly complex litigation. The nega-
tive impact of allowing a party in complex civil litigation to
orally submit questions, instructions, and definitions (as is the
practice in small claims court) cannot be overstated. There can
be only two logical reasons for this rule change: Firs t, the
attorney is taking up the court and jury's time without knowing
in advance what his proposed questions are going to be. The
second group, to be more concerned with, is the "sharp" attorney
who purposely presents an oral rendition of a needed question,
instruction, or definition to a judge in the charge conference
solely and purposefully for the intent of obtaining reversal.
Neither of these methods should be condoned.

The Harris County civil. trial judge, unlike his federal
counterpart, has no secretary, no briefing attorney, and is grossly
understaffed by district clerk personnel who are overwhelmed with
thousands of documents to be filed on a weekly basis.

The proposed change potential for abuse is immense. It
ignores decades of custom and practice and is designed to .
geometrically increase appellate case loads throughout the state.
The proposal would lengthen the time and expense of trial. An
oral submission is inherently ambiguous, inherently unintelligible,
and, as is the well-known practice, will be buried in voluminous,
some pertinent and some impertinent, obj ections by counsel.

O()408



Justice Nathan L. Hecht Page Two December 11, 1989
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COUNTIES. FOURTH
ADMINISTRTIVE
JUDICIAL REGION:
ARANSAS
ATASCOSA

BEE

BEXAR
CALHOUN
DEWITT
DlMMIT
FRIO
GOLIAD

JACKSON
KARNES
LASALLE

LIVE OAK
MAVERICK
MCMULLEN
REFUGIO
SAN PATRICIO
VICTORIA
WEBB
WILSON
ZAPATA

ZAVALA

JOHN CORNYN
Presiding Judge

FOURTH ADMINISTMTIVE JUDICIAL REGION
37TH DISTICT COURT
Bexar County Courthou$e
San Antonio, Texas 78205

LESLIE MURRJ
Administrative Assistl

(512) 220-29
(512) 220-25

December 5, 1989
1¡(C-P ;l7/-~73

Mr. Nathan L. Hecht
Justice of the Supreme Court of Texas
Chairman of Committees on Rules of Procedure
Capi tol Station
Austin, Texas 787ll
Dear Justice Hecht:

The undersigned District Judges of l3exar County
giving preference to civil cases wish to express strong
opposition to proposed Rules 271-273 of the Texas Rules
of Civil Procedure, which eliminate the requirement of
wri tten submission of requested questions, def ini tions
and instructions in ord.er to preserve error. Existing
rules require a more careful and deliberate ... approach by
attorneys which greatly aid the trial judges in the
preparation of the charge. The proposed changes would
add to the burden of trial courts at a point in the
trial when the pressures of trial are already. at a
peak.

We appreciate the valuable contribution made by
the Supreme Court's Advisory Commi t.tee on the
recommended amendments to the Texas.. Rules of Civil
Procedure, but urge the Court to reject this particular
change.

Thank you very much for your attention and
consideration.

Respectfully submitted,

~¿~
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CANTEY a. HANGER

METRO LINE 429-3815
.,ELEX 75-8631 .~

LECOPV 817/877-280-;11

ArT EY'S OIRECT 0'''(
877-2852

A"'TORNe:YS AT L.AW

2100 F,RS., REPueLIC13ANK TOWER
801 CHERRY STREET

F"ORT WORTH, Te:XAS 76102

817/877-2800
ERNEST REYNOLDS III

November2l, 1989

Honorable Justice Nathan Hecht
P. O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

AS I noted above, there seems to be a substantial amount of
concern about proposed changes to procedural rules 27l through
279. On a personal basis, I would absolutely urge and implore
e-very member of the supreme court to refrain from implementing
these proposed changes until further study can be done ina way
that would allow broad participation, and full opportunity for
comment. I do not believe that the present notice and comment
procedure is always adequate to insure reasoned, well cOnsidered,
and generally satisfactory and acceptable change. Certainly the
notice and comment procedure is an important safeguard, but in
situations where proposed changes w.a-uld be perceived as being of
g rea t impor tance and sign i f icance, and might be perce ed by
some as being radical, it seems ,appropriate to allow for a pro-
cess of consideration and debate concerning the propasa.ls whith
generally allows more time ,and allows the involvemetitofmore
people, than is pgssiq:t~__ under the notice and comment format.

I have above noted my reservations about the prOposed
changes to procedural ru.1es 27l through 279. It is clear from a
reading of the proposed changes that mainly wha.t. wese.eis the
result of an attempt to edit and condense existing rules, but it
aLso appears that there are some substantive changes. Justice
Hecht, as you have pointed out in your recent article in The
Advocate, putting together the charge may be a "crisis point" in
a lawsuit, and it is always a difficult and significant pazt of
the laws ui t. In view of this, and in view of the legitimate con-
cern that many pe.ople who practice law apPear to be expressingabout the proposed changes to these procedural rules I urge the
court to refrain from adopting any change in the text of these
rules at the present time ¡ but, in view of changes in practice in
recent years, and in view of the on-going work in this connection
by various PJC committees, and in view of the need to further
edit and refine our existing rules to make them more usable, and
in an attempt to reach the laudable goals which you have set out
in your recent article in The Advocate, my suggestion would be
for the court to allow a proceis 0 f consideration of this. group
of rules (the ones appearing at 27l through 279) so that when
change i~ made, if it is, it can be made after a vigorous and
thorough investigation and debate, and we will see a type of
change that will be fair to everyone and that everyone will-Fool ,."",..ç"",...~i., n '.7; ~h -
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POVfELL POPP 8: IKARD

707 WEST TENT.. STREET

M4 FRANK POWELl-
-IAME:S POpp
WII.i-IAM I¡(ARC

AUSTIN. TEXAS 78701
TEI.EP..ONE SI2 473-2661

G. WAI.TE;: MCCOOL.
PATRICIA i.. SESSA F"ACSIMII.i: SI2 479-8013

September 1989 f2i~-~;;~J
The Honorable Thomas R. Phillips
Chief Justice, Supreme Court of Texas
P.o. Box 12248
Austin, Texas 78711

RE: Proposed amendments,

Dear Mr. Chief Justice:

Several people have spoken to me about thE9 proposed rules.
Accordingly, I am taking this opportunity to fUrnish the court with
my unsolicited advice. Perhaps this will elevatE!.. me to your
" advisory" committee, for as our mutual friend, Tom Stovall , Once
said, "I am one of the Governor's advisors. . Retold-me, 'Stovàll,
if I want your advice, I i II ask for it'." In any, event, what
follows are my comments on various proposais. ..... .

7. TRCP 271-279. I certainly hepe the. cöÜrt:wiil"give stronai
consideration for the prospects of what it. will be' like to
assemble a charge if you apolishthe secon~halfof oúrrent
Rule 278. That rule now requires tha.tpefore there, è:an pe a
complaint of error, when thepurqenres'ts.,with One
party, that party must tender. a su .. .ia,"iy,correct .... issue
or instruction. New Rule 273 provides "failure of any party
to submit a question, instruction or definition in writing
shall never be a waiver of ,.any opjeotic;m made in compliance
with Rule 272." You are going to be asking a let of trial
judges. While you say. that the trial jUdge.c.an reqiire
parties to submit proposed charges and instructions t you say
that failure to do so is not error. I guess tha:t:means .it ,is
only punishable by contempt. But, assuming tha1i . lawyerscooperate and do furnish written instruotionei andthe: like,
we may be forcing the party who does nQt, have the 'burden to
obj ect and state a substantially. coltr.ect instruction to
preserve error in the case . .Moreover, the :whole idea of oral
obj ections because they don' t state s.uch-and-such issue or
instruction really places an onerouspurden on the trail
judge. Let me point out language I wr.otefor the .court in
Woods v. Crane Carrier Co., Inc., 693 S.W.2d377 (Tex. 1985):

Anyone who has eVer participated in the
drafting of a court i s charge will comprehend
and respect the efficacy of the rule requiring
requested issues and instructions to be in
writing in spite of the rule's preference for
form over substance. The sometimes
pralificacy af requested issues and
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The Honorable Thomas R. Phillips
September 15, 1989
Page 4

instructions and the myriad of interruptions
and occasional confusion inherent in the
charge conference mandates that all requests
be in writing. Phrasing of issues and
instructions requires the judge l s careful
consideration which is possible only upon
reading and rereading of the requests. To
expect the jUdge, after hearing oral and
lengthy requests just once, to weigh their
merits for inclusion in a charge ignores
realities.

Id. at 379. I respectfully sUbmit that by allowing attorneys
to dictate obj ections to the charge in which they say the
Charge is erroneous because it contains or doesn i t contain
certain language is not fair to the trial judge. ¡ might add,
that in my conversations with Professor Hadley Edgar, that he,
too, has expressed his opposition to the proposed amendments
having to do with preservation of error in respect to the
court i s charge.

¡ trust you will not consider me presumptuous for having,
written this letter, but I Was a part of the rule 

making processfor too long not to be concerned with the COUrse that the rules
take. I regret that the court has not chosen to honor my request
to you that I be placsd on the advisory committee. I reallybelieve I am capable of making a valuable contribution. On the
other hand, I respect the fact that a majQrity of the court members
can put whoever they like on that committee.

Kilgarlin
WWK: ep

cc: The Honorable Franklin S. Spears
The Honorable C. L.Ray
The Honorable Raul Gonzalez
The Honorable Oscar H. Mauzy
The Honorable Eugene Cook
The Honorable Jac.k Hightower
The Honorable Nathan Hecht
The Honorable Lloyd Doggett
Mr. Luther H. Soules, III

POWELL pOpp & IKARD

AUSTI:-, TEX.~S



TRCP 296. Conclusions of Fact and Law
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tøct~øøt IØ~~i-i- /Y:ø / r. ti-ø~ /wtt~t~ltØ~ / ~~tt.1 ø.r.tøt /t~ø / r.t~ø.i-i ~~~1J¥lØ~t

tø / Øt1J~Ø~1 / /~ø+ttØø / ør. /t~ø / r.tl-t~1J / ør./t~ø /tøct~øø+t/ ø~ø.l-l- /'PØ /øøtýø~

Ø~/+t~Ø/ øppøt.t+tØ/p~ttt / ~ø /ptØýJJ~Ø~lt~/p.ýJi-ØI7-J,ø.1

(TRCP 296. Requests for Findinqs of Facts and Conclusions of Law

In any case tried in the district or county court. without a

iury, any party may request. the court to sta.te in writinq . its
findinqs of fact and conclusions of law. Such request..shall be

entitled REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW and

shall be filed v1Íth the clerk of the c()urtwhoshal1itntnediately

call such request to the atteI1.tionofth~ jucli;re.. who 
tried the 

case.

Time for Filing. Such request shall be filed within twenty

(20) days after jUdqment is signed.

Notice of Filing. Each request made t)ursuant to this rule

shall be served on each party to the suit21a. The also of
the request to the iudge who tried the case 18~( ai;¡y 1lQt:löei ailltmli

.lw~'!l:~. )

(COMMENT TO 1990 CHANGE: To better prescribe the practice. and

times for findinqs of fact and conclusions of law. See also

Rules 297 and 298.)

c: /dw4/scac/allruies 004 5
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~

TRCP 297. Time to File Findings and Conclusion

~~ø~ / ~ø~~~~ / t~ /~~~Ø /t~ØtØfØt J /t~ø / øø~tt / ~~~ll /ptøp~tø / tt~

ft~~t~rf~ /Øf /f~Øt /~~~ /ØØ~øl~~tø~~ /Øf /l~ýl /~~~ /ftlØ /~~~Ø /ýltt~t~

t~tttt /~~t~ / ~ftØt /t~Ø/j~~rf~ø~t / t~ / ~trf~Ø~¡ / /~~Ø~/ft~~t~rf~/ Øf /f~Øt

~~~/ øø~øl~~tø~~/ Øf / l~ýl / ~~~ll/~Ø/ ftlØ~/ýltt~/t~Ø/ øløt¥/~~~/ ~~~ll/~Ø

p~tt /Øf /t~ø /tøøøt~¡ //~f /t~ø /ttt~l /j~~rfø /~~~ll /f~t¡ /~Ø /tø /ftlØ

t~ø~J /t~ø /p~ttt /~Ø /~Ø~~~~t~rfJ /t~ /øt~øt /tø /ØØ~pl~tti /Øf /t~ø

f~tl~tØJ /~~~llJ /t~ /ýltttt~rfJ /ýltt~t~ /ft"¡Ø I~~t~ /ø.ftØt /~~Ø~ /~ø.tøJ

Ø~ll /t~ø /ørlt~~tø~ /tø /t~ø /~ttø~ttø~ /Øf /t~ø /j~~rføJ /ýl~øtø~Pø~ /t~ø

PØttØ~/fØt /ptø"Pø.t~ttø~/ ~~~/ ftlt~rf / ~~~l¡/~Ø/ ~~tøji~ttØ~llt / øttø~~ø~

fØt/ ft"¡Ø/~~t~ / ~ftØt/ ~~Ø~/~ØttftØ~ttØ~¡
rTRCP 297. Time

sions of Law.
, .' , ""'",', .."

(a) The court shall make and file its findings of fact and

conclusions of after a

timelY request is filed. copy

he ìtåiled to
party in the suit.

(b) If the court fails to make timely findings of fact and

conclusions of

within thirty (30) days after filinqthe

request, file with the clerk a NOTICE. OF

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be

immediately called to the attention of the Court bv the

clerk. Such notice shall state the date the original

request was filed and the date the findinqs and conclu-

sions were due.

c: /dw4/scac/allrules



(c) Upon filinq the notice in (b) above, the time for the

court to make findinqs of fact .and conclusions of law

is extended to forty (40) days from the date the

oriqinal request was filed.

(d) The notice provided by this rule shall be serVed on

each party to the suit in accordance with Rule 21a. A

copy of the notice shall also be provided to the judqe

who tried the case by any methodalloyied.inRu.Je 2 la. 1

c: fdw4fscac/allrules 00417



TRCP 298. Addi tional or Amended Findings

7ff.trlt /tl1rl /jJása~rl /'lø /f.tl-rlf. /øtj.~j.:f~l- /f.t:frPtti~'I /Ø1 /f.~rtt 1~:frp

rtø:frtl-Já'l tø:f'1 / øf. / l-~ýI ¡ / Ø-ttl1rlt It4t'tý /~4t j /ýlj.ttfj.ýi Itt1rØ- / rP~tf.j /tØ-'/Járl'lt

øf. /l1tr/ /f.tiØ-rttf.tØ-rP /f.Játtl1Ø-tj /~rprPtttØýi~i-I/Øt I~r/Ø-Wø.Ø-rpltttirptti~'l1 IØ-tirp

tl1rl /jJárP~Ø- /'Il1~l-l-j /ýlj.ttftti /f.t1rØ- Irp~t'l /~tr.øtI'lil(l:J¡ltø-'/yiØ-f.t¡ /~tirpltiØt

i-~r.øt j /titøti~trl / ~tirP / f.j.i-ø / 'lJártJ¡ / f.yit'tJ¡Ø-ilPI/lJ/1ØtIØtl~r/.ØtirpørA/f.j.tirAj.ti~'I

~:frP / rtøtirt l- Já'l t Ø:f'11 ~~Ir/~ýI'Prl PØtØtJØtIlý1J¡øtø.ilj)if¥iÎ¥¥ø"f0~J/i~l-l-I'pØ/rtØti'lt.rpr

rltrlsa / ~'I / f. j.l-rlrP / tti / rPJáØ- /ttr/rll / /Wøttrtrl / Øf.ltl1Ø-/ f. tl-t:f~ / Øt/tÌj.rf/tø'/Jáøf.t

titØ1rJ-sarlrP /f.øt /l1Ø-trlJ-ti /'Il1~l-l- /'Prl

titØ1rtrPØ-rP/ ttil$Jál-rl ll.1-~ / øt l¡'1-'P I

TRCP 298. Additional or Amended

sions of Law; Notice.

a After the court files

~
~~

'!

c: /dW4/Scac/allrules

iõhal make and 
file an "additionaloraniended

within ten
cause a co to be mailed to

"'.
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each party to the suit. No findinqs or conclusions

shall be deemed or presumed by any failure of the court

to make any additional orders or conclusions. J

(COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findinqs of fact and conclusions of law. See also

Rules 296 and 298. J

c: ldw4lscac/allrules 00419



THE SUPREME COURT OF TEXAS

Justice Nathan L. Hecht Court Rules Liaison

MEMORANDUM

TO: Luther H. Soules, Chairman
Supreme Court Rules Advisory Committee

January 15, 1990

RE: Rule 296, Texas Rules of Civil Procedure
Request for Findings of Fact .and Conclusions of Law (1 page)

Proposed amended Rule 296, Texas Rules of Civil Procedure, provides in one
paragraph:

Time for filng. Such request shall be filed within twenty (20) days
after judgment is signed.

The rule does not address the problem of how to treat a request filed before the
judgment is signed. One might read the rule very strictly and mandatorily to say that
a request filed before the judgment is signed is simply ineffectuaL. Also, inasmuch as
other related time periods -- when findings and conclusions must be filed (20 days after
request is filed), when notice of past due findings and conclusions must be filed (30
days after original request was filed), when extended period for filng ends (40 days
after original request was filed), when request for additional or amended findings and
conclusions must be filed (10 days after original findings and conclusions are filed, and
when additional or amended findings and conclusions must be filed (10 days after any
request for them is filed) -- are governed by this filng date, it is possible that all
deadlines could occur before the judgment is ever signed. Although the filng of
findings and conclusions could precede signing the judgment as easily as follow it,
counsel might not anticipate such circumstances and fail to act in a timely manner.

We have had to contend with this same problem of premature filing in other contexts:
Rule 41 (c), Texas Rules of Appellate Procedure (prematurely filed document to perfect
appeal); proposed amended Rule 130(b), Texas Rules of Appellate Procedure (prema-
turely filed application for writ of error). Perhaps we should deal with it similarly in Rule
296 by adding a sentence immediately following the language quoted above as follows:

A request filed prior to the signing of the judgment shall be deemed to
have been filed on the date the judgment is signed.

The Court has requested the Committee's counsel on this matter.

00420



CRAIG T. ENOCH
CHIEF JUSTICE
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What if a request is filed in a case in which a request is
inappropriate (such as a summary judgment case) --is the timetable
still extended? A motion for new trial can be so deficient that
it should be overruled as a matter of law, but it still operates
to extend the timetable. See Vasquez v. Carmel Shopping Center
Co., 777 S. W. 2d532, 533-34 (Tex. App. --corpus christi 1989,
n. w. h. ) . On the other hand, a motion for new trial in an
interlocutory appeal is totally ineffective to do anything. See
Leone v. S. Nordhaus Co., Inc., 678 S.W.2d 129,130 (Tex. App.--San
Antonio 1984, no writ) (on mot. for reh i g). A request in a summary
judgment case, if analogized to a legally deficient motion, would
extend the timetable, but, if analogized to a motion 

filed in the

wrong kind of case, would not. The draft rule does not g.ive much
guidance.

The clerks · office will have to be instructad.tQti:i~(~n
any transcript showing a request for f.:ñdingsãñ.d
conclusions filed within 20 days of tha judgment.when~ti
transcript is timely under the90/120-day timetable. We
can It. risk the clerks refusing 

to file a tt'anscript .as

untimely when it might in fact be timelY.

o



Justice Nathan Hecht
P. O. Box l2248
Austin, Texas 78711

..",~:i-;~-Q;'':.

¡,,,. ~- ..:.- )0'
f 11l'.. . . .'.......:.;.....

HAZEL M. PIKE
COURT REPORTER

CHERYL ROSSON
COURT COOROINATOR

P. O. BOX 3651
214'7!l8-6181

November 27, 1989

RE: Proposed Amendments to the. Texas
Procedure

i1

Dear Judge Hecht:

The second aspect of my plea. to you has to do with he
trial judge i s time i access and availapili:ty. to. . . ve
documents and instruments. Inoreasingly,. see, en
dollar" envelopes brought intO' ," ou.r.. 0 ),Cind
courtrooms which have to be receipted . for. . ... .mOi:e
and more "certified" and "registered" mail which mu. e
~~~~:~ed :~~~s . 2~~~eme:~h ¡,,:~;~~:~iciied lteU

"...A copy of.the n~ha1l also be provided
to the judge who tried the case by any method
allowed in Rule 2la. r

LWS : cr
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Riddle & B rarun ~~~7J~
November 22, 1989

Attorneys and Counselors

.\ Proli:~~i()nal Corporation

:! iou OI\1l1pia &. '(irk Tower
19~¡9 Brvan Street

Dallas. lex¡¡s)520 I

f:! H 1 :!:!l)-I':,O()
:!fì:.-tj423 (;\Ietrol

(21-1) 2:?O-JIi:9 iTelecopieri
i2i-1 220-ö414.IDirect Dial)

Philip W. Gilbert

Board Ce:rtitietl - Civil Trial Law
li:xas Board of Legal Specialization

Justice Nathan L. Hecht
P. o. Box 12248
Austin, Texas 78711

Re:

Dear Justice Hecht:

Final
rules
related
should
the

PWG/vlbl036



T~~l / P ø~ ¡ / /øt~tt

/ / / / /~Ø~~~Ø¡ /øt /t~ø /~~ttt / tøt /~~ØØ /~ / j~ø~øø~t /tijiø~~Øtø~/~~~¡¡

~tø~~tø /t~ø / tøtØ/ øt /t~ø /j~ø~øø~t /tø /~Ø / ø~tøtø~ /~~~ / ~~~~tt / tt /tø

t~Ø/ rjø~tt¡

rTRCP 305. Proposed Judqment

Any party may prepare and submit

court for siqnature.

Each party who submits a proposed -;udgment for siqnature

shall ment on all other

ceo

Failure to com 1 with

for 1?erfectinq an appeal.)

( COMMENT



.lT"'";ql"EY .lNQ C:CUNSEi.Cq "T L....

"t. HCGH HARRELL
1708 METRO TOWER. 1220 8ROADWAY AVENUE

RES. (806) 795-1825 LU880CK. TEXAS 79401

Dear Judge Hecht:

November ,1989

Æ cP l O: c:I'" /?CJ .,

Justice Nathan L. Hecht
Box 12248
Austin, Texas-78711

As per the request of the Texas Supreme Court, Iw()Ulêl like to
offer the following suggestions concerningthe Rulés.

1. Rescind ALL local rules and do not permit local Courts to trap
the practicing attorney by making Rules.

to
ex-

2. Require a party taking thefurnish the other attorne co the
pense 0 f the one taking the deposition.

l-~..
Y.:' "

Require the Appellant to deliver the copy of. the. Tra¡:scJ:ipt
and the Statement of Facts to the Ap¡tellee' s attorney the day
of or after the Appellant i s Brief.. is mailE¡4. to t of
Appeals; and, thereafter the Appellee's.. attorney ile
same with the Clerk of the trial Court... . .

:)

Remove, rescind, delete ALL sanctions by opposing counsel
alleged bad faith or frivilous law suits, . because opposing
counsel NOT having any counter-clai.m.ross- nis using
these allegations alone to intimidate an coerce . ..... posing
side. These allegations have becoine just as abu as. the
party allegedly bringing a bad faithlaiw suit. IF, retained
in any manner ,let JUST the trial Judge .filEa \a M~.tion
hearing, and if a fact issue to be tri.edbyqa jury. ..... .

Require that a Judge NOT discuss any matterCotlc~.fnirig.. t.he
t,!Í th one attorney when the other. attorne ese
there are opposing counsel. And f... yoÜ'tn
attorney will not discuss matters with the Court
other attorney is present.

A Rule which would follow due processwQuld require. that NO order
or judgment of the Court would be rendered òr ètit . unJ.ess a
hearing is set and notice served on. all parties. $ business
of Courts just signing order~and/or judgments w.ithQut sing
counself bein,9 afforded an opportunity to be heard is .. the
birds. This would not apply as to a default judgment a;rd this
might be clarified as to de'fault judgments. ànd, say np motion
need be served upon the defaulting party. Other jurisdictions
require a Motion asking for a default judgment,and that ;it
be served and a date, time and palce set. for ahea.ring thereon.

7. A Rule that any appeal from an administrative agency will in fact
be trial de novo and not test an Administrative Order under the
suhstantial evid:n;e r~_~~~~

Yours very truly, ~~,..-.. HughWHH:wh cc: Ret. 00426

3.

4.

5.

6.
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CANTEY e. HANGER
ATTORN EVS AT LAW

,100 F"IRST REPUBl.lCSANK TOWER
601 CHERRY sTRl!ET

F"ORT WORTH, TEXAS 76lOa
617/877-,800

ERNEST REYNOLDS III

November 21, 1989

Honorable Justice Nathan Hecht
P.o. Box 12248
Austin, Texas 7871l

Pear Justice Hecht:

~
J!/:

ATTORNEY'S DIRECT OIAL.

~11--')z9 on,."

pE~

~Ç4:t/~~
~ ~ t? -¡.c?~

METRO UNl! 429-3615
TEL.EX 7S-6631

l.l!COP' 817/877-,,607

The proposed changes for procedural rule. 305.çi!?pea+rproble-
matic. certainly the goal of giving advance notice of a .proposed
judgment seems on the surface to bemeritoi;.iou~rPutq1gesthis
mean tha t nobody, for example l could take a.. default.. j.udgment?
Does it mean that we do. not trus..tatrialcourt.t;oc:axe~!¡ÜlY re'"
view a judgment and make sure that the judgment is proper. in form
and substance before it isentei;ed? ....~Yt;hOughti~.~tiatp~fore it
is adopted, the proposed change to procedural rule 395 ne~ds . fur-ther and careful considerationso.thattheintßrJ:e~t)t;~9l"iofthis
proposed change with other procedural.. rules will be. .ful'J¥ und.ßr-
stood and so that any _potentialpr9blßms..tlJat.ml~itittaJ:isefrom
the adoption of change to procedure rule 305 ...can be.antiqipatßd
and prevented through making anynßcassai;YFp.rtperrßfinßmentsin
the proposed new language.
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TRCP 3 08a. In (a Suit Affecting the Parent-Child
RelationshiQJ ~~t7~/~~~~øtt/~~~Ø~

c: /dW4/scac/redlined.doc 00428



The fee
i udoment , or both. J

of
or

violated ,

make this

aid

(COMMENT TO 1990 CHANGE:

and desiqned to

with possession and

c: /dw4/scac/redlined.doc



Justice Nathan L.

2£. Jack 2l.afurtnrt, 111
LEGAl ASSISTANT. EDUCATOR

5570 WINFREE DRNE
BEAUMONT, TEXS 77705
64~e49 (409) 833-0894
November 20, 1989

Texas RUles of Court

Dear Justice Hecht:

I would like to

the Proposed

6. TRCP 308a. One
allowing the court
Law if this could
effort where there
knowledge of the

00430



ao;? CL
"RULE 308a. IN A SUIT AFFECTING THE PARENT-CHILD RELATIONSHIP

"When the Court has ordered chi 1d support or possession of or

access to a ch i 1 d and it is c 1 aimed that the order has been

violated, the person c1~iming that a violation has occurred shall

make th is known to the court. The court may appo i nt a member of

the bar to investigate the claim to determine whether there is

reason to be 1 i eve that the court order has been vi alated. If the

attorney in good faith believes that the order has been violated,

the attorney shall take the necessary action as provided under

Chapter 14, Family Code. On a finding of a violation, the Court

may enforce its order as provi ded in Chapter 14, Family Code.

"Except by order of the court, no fee shall be charged by or

paid to the attorney representing the claimant. If the c.ourt

determi nes that an attorney i should be paid, the fee shall be

adjudged against the party

fee may be assessed as costs of court, or

,

artçÒS$nt, or

C Ir
, (Új~

both. II

~

~~j~
..
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TRCP 534. (Issuance and Form of) Citation

(a. Issuance. ) When a claim or demand is lodged with a

justice for suit, l1~ (the clerk 

when reqUested) shall rforthwith)
issue ;føtrli~;lrli Dù citation;t (and deliver the citation as

shall be res onsible for obtainin service of th~citation and a
directed b ci tat 

ion

copy of the petition if any is filed.) ;fØtlr.Vi~ /Ø~;f~t1siøt1r IØt

~~;f ~t1øøt1r;t I / /Tli~ / ø;l tøt;løt1 / ;tliø;i;i / t~rfrj;lt~ / rli.Si 1~Si;fSil"çiøt1r I rø IØijp~Øt

øt1ø / øt1;t~~t /p;iø1-t1t,i;f;f /;t / ;trj,ir / ør / øt /Yi~;fØt~ ii-Ø IØØ / Ø! ø;iøøll / ØIT/1 I øt1

r.li~/t1ØýisiØt / t1~tr/ ø ;ft~t /rli~j ~tp ,itø r. ,iøýi/ Ø;f /r~t1jsiøý;t / ttøT//r.li~ / ~ør~ / Ø;f

;t~t'l;lø~ / rli~t~ø;f ¡ / øt1ø 1;tl1ø;i;i / ;ttør.~ / rli~lij i-ØØ~/ø;f/liø;içi;lt1rJ 1r.'A~1 rtørjtri

s TVi ~
ø;lrør ,iøt1 / ;tl1ø;i;i / ;frjtrli~t / ø,it~øt / rliø r / ,i;f / ,i r / ;t /l"øit/;tØ:ttSisijy,,irVi,it1 / r; ø

siØý;t / ø;fr~t / siør~ / Ø;f / ,ir~ / ,i ;t;trj1i ýiø~ J /1-1. / ;tli1i;i /YiØ: It~rrjtýi~si/rjt1;t~t'l~sil

(U se arate or additional ci

court of filtn

by the Clerk. J

Lb. Form.
'lTexas

contain name and location

of the etition if. an
citation 6 show file number

of

directed to the defendant
be

9 s h m.¡ ofa ttorne làintiff othenvise the address of laintiff
10

contain the time within which these rules require the defendant

to file a to¡ri tten ansv¡er1i¡i th the clerk who issued citation, (11)

c: /dw4/scac/redline2 .doc



contain

that in
bv default
tion. The

to the plaintiff's petition on or

a written
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RICHARD F. (RIC) WILLIAMSON
State Representatie

Distr 63

Conts:
Coke. Parker. Wise

o P.O. Box 2910
Austin, Texas 787682910

512-463738

OP.O. Box 1179
Weatherford. Texas 760

817-599

.
Staff

Gregory D. Watson
Administrative Assistant

Hou.. Committee.:
Appropriations

(Vice Chairman)
Loal & Consent Calendars

Ways & Means
Statewide Board.:

Legislative Budget Board
Automated lnfonnation
and Telecommunications

Council

6tatt of ~tXS
.OUSt of 3ltprtStntatíbtS

§uStin

December 20, 1989

The Honorable Nathan L. Hecht
Justice

Supreme Court
STATE OF TEXAS
Supreme Court Building
Austin, Texas

S3 'I
T~c'f 5 šlp

RE: PROPOSED AMENDMENTS TO THE TEXAS RULES OF CIVIL PROCEDURE

Dear Justice Hecht:

Recently, Justices-of-the-Peace from throughout the 63rd House District have
contacted me concerning some of the proposed changes to the Texas Rules of
Civil Procedure, indicating that such proposed changes might dri.ve up . 

thejustice court cost to both county government and the citizens that you and I
serve.

I have carefully considered, for example, the arguments. set forth inl letter
to you dated November 29, 1989 from Justi ces-of-the-Peace Gl en Densmore,
Suzie Markley and Faye Murphree of Parker County. I find thejrobjections to
be both persuasive and defensible.

I trust that you and your colleagues will consider that 

the decisions that youmake have a bearing on the rate of property taxation in 

pur sta JJ1'áddition,I find that Justices-of-the-Peace tend to be in close contact the everyday
citizen in Texas at a level that suggests that Justices."of..the-Peace ..know the
thinking of the everyday citizen concerning such .issues as encumbering the legal
process with unnecessary steps.

Thank you for considering my thoughts on this matter. Wlt.h every best wish for
Happy Hol idays, I do remain very

RICHARD F. WILLIAMSON
State Representative

RFW/ gdw

-
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O....iCa: 0..

WALTER H. RANKIN. CONSTABLE
.."a:CINCT NO. I. HAR"I. COUNTY

HOUSTON. TEXAS

November 28, 1989

f
References to Rule numbers and their page numbers are as reflected in the

Novembr 1989 Texas Bar Journal.

TRCP 534" (Issuance and Form of) Citation-
... The party requesting citation shall be

of the citation...

PageQ1163, 1164

responsible for obtaining service

COIlT: Previously, Through an. established procedural
:':,:',::::":":::: .:., \:),:)process the citations are sent to the Con$tablesor Sheriffs ofl;ce10r service.

The flow of the process would be exped.ited if the Ju.stice ofthed~~åee could
del iver the service directly to the Constable or Sheriff. . ,This would also

eliminate lost processes. Once out of the ~øurt's possessionl tracking the.

service would become impossible with this newpropòsa1. .. . .... .......'

TRCP 534. (Issuance and Form of)'C1tat10n.'. ... .. .,. ,:', . Page 1164

... The citation shall further. direct tha,t.if it. isnot.:served Wit'hi.. 90 days

after date of its issuance, it shall be ret~rnedÛn$erVed~ H~" ... ..'¡'..

COJlHT: The above sentence is marked for delêtion... .'We ¡streinstating .

the 90 days. Deleting the 90 day issuancewil1 clogthe.ce of.the Peace
Court system by creating a backlog of unservicable eitat . ....... Man¥ of these
Gitations are not able to bë served because the people filing in the Justice

Courts lack the knowledge of. experience needed obtain . the ... information
necessary to provide the officer so that proper service may be obtained. Since

the 90 days has been changed in other tri a 1 courts, history has. i ndfca ted that
those courts with outstanding unserved process have a backlog of cases without

any information. Until the service is returned .with attempts documented by

the officer, the court can take no fùrther action in that case. This is .why

we oppose- the 90 expiration for Justice Court papers and would prefer it be

reinstated for all processes. This can be a valuable tool in relieving the

backlog of civil cases. 00435



The Honorable Justice Nathan L. Hecht
Texas Supreme Court
Rules Advi sory Commi t tee
P. o. Box 12248
Aus tin, Texas 78711

~
S- (,'1

5~
7~,l .
~.1~
.53~

Š-JJ i

PAUL HEATH TILL
JUSTICE OF THE PEACE

PRECINCT 5, POSITION 1
6000 CHIMNEY ROCK, SUITE 102

HOUSTON, HARRIS COUNTY, TEXAS 7708l
TELEPHONE: 713/66l-2276

November 28, 1989

RE : PROPOSED AMENDMENTS TO TEXAS COURT RULES

Dear Jus t i ce Hecht:

In response to the proposed changes in the Te.xas Rules ot .Clvil
Procedure, as publ ished in the November. issue or the Stat,: Bar
Journal, I respectfully request that the RUles Advisory Committee
consider the following comments.

PROPOSED RULE

This section, which deals with the modification in the citation
procedure for the Rules of Pract ice in Just ice Court, p ents
the court wi th a di lemma in that ttierê lSosèal C),tth .ourt
for the justice court. I have, be.r . hese rules 

WerePUblished, requested Representat ive Ecke tò p ,.. e. i islat ion
to create a seal for justicerts oPY' cloSed).
Nevertheless, at this time, there is- no seal 

for the justicecourt. I am not requesting that t . s be de eted,. -b t the
provision somehow be reserved until t. legiatiori has d.

Upon reading the proposed changes i Rule .S34, . i find that
šection to read in part: "and shall be dated and signed by thejust ice of the peace." whi Ie later he' . .same rule states. that

.citation shall be signed by the clerk under seal of court. Itwould appe-ar by reading the ent ire context of the rule that the
proposed revision Would require that the citation will now have
to be signed by the justice of the peace and the clerk of the
court. If such be the case, I respectfully request that the
language be changed to reflect that the justice of the peace not
be required to sign the citation. .
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eoniy JY/iO' 881-6.36

Ccyniy CO/lii,..iae"

P'.cunci No. i ..,.sa 7.
P,ecinct NO.2 771' 331K
"l.lncl\o. 3 885-0218
Pf~lncl Ho. . 75~..2:i

-":Ounly AItOt"ey ......'0

",niy Clerk '''-'.20
.. "-....er.COU.cIOl e88-5.25
AulO . Till. 01.1110/ 888'5'21

Couniy rrU'urer e8..8.23

Couniy Au/lilor tl8..U31
COunly Vei "en SeMce 0I1i: 888.5'38

No ve m b e r 2 9. 1 9 a 9

(Saiursul1l. Wrxnø

Honorable Nathan L. Hecht
Texas Supreme Coutt
Au~t1nl l'exa~

Dear Justice Hecht,

23SL11 D",,1e Juoo. ..."451

23SI11 O,.I'1c Clirk 888'S.S0
ChieS SUlill Di.ltl"" .8a'8..

2381n O.'''ICI AllO,"ey ....'488
Jy,11C1 01 Ihe Pe'ce. ocr. 1.111. i 8l1'84.0
J..'tice of Ini "'.ce. llt. 1 'l. i ....S483
Ju.iiei 01 III. III.ce. iil. i '85-1828
J..tllc. or ihe lIeacl. oct. 4 728.36,.
!me'lency ...ClICI Sirv'n ""1012
C"""IV Snl""885.3411
COU"" MUllh Un" 188'S'S'
COunty lil""f ....2401

I would like to register my oppoa1tion to aome oE the
purposed rule changes in the Texas Rules 

of Civil'roce.îlUte.

In regard to the changes ln rule 534 1 Would 11~e to
make the following comments. Ihe chanse would requ1re that
ci tat10ns lss ued ln the j u~tlce co urt be Signed by the cl~rk

co urt and under the seal 0 f the COur t. Many j ua ti ce
t have a clerk and all jU.tice courts are courts

sea Therefore, it would be impossible for the
cn the citation under the seal of the court. ThepurpOsed changes in Rule 534 also reqUires written ana'ler.s

be filed in all cases and all plead1ngs would be.n writing.
I bel1.ve th1s would effe-;tively do away with the iiiase of
the Justice court in Ie1Caa be1ns the people' a court. My
strongest obj ection to the change. in Rule 534 1s tbe ohance..
concerning servi.ce ot the c1tat10n. the chaX\ge Would allow
the r e que 4 tin g par t y too b t a1 n 4 e r v 1 Co e . I be co u r t wo u 1 d not
have any authority over who serves the citation.

In regard to 
the chances 1n Rule 536 i would like tomalee the Eo 110 w1ng comment. The manner in whi cn c1 t 4t10ns are

now be1ng served 14 working satisfactorily and any chansein
the rule would be a attempt to repa1r someth1ng that 1a
broken. .

I appreciate your tolling time from your busy i.ched.ule
to conaider my com'lenta concerning tbè change. in tbe rule..
I am ded1cated to the improvelDent ot the jUdictal system. in
texas as I know you are. IE I can be of any assistance in
the future please iet me know.

i)incerely yours,

~r;J~ØM'~
~i~l Freeman

Justice of the Peace
Courthouse
Ga1nesville i Iexas 76240
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:J p 61001 PEAi.L STREET
. BEAUMONT, TEXAS 77701PRECINCT I, PLACE 2

(409) 835-8457
VI McGINNIS
JUSTICE OF TUm PlACE

November 29. 1989

Hon. Nachan L. Hecht
Texas Supreme Court
Austin. Texas

DeaT .Justice Hecht:

I would like to take this opportunity to objeet to the pi'olosed
amendments for Rules 534 and 536 (which pertain strietl y' to justice
court~: proposed ~endme.ts to R4l. ~4; would ~;t~~:'~~:~;:i:i:i. :i

provisions of current Rule 99 apply to, justice courts. 'remove the
authodty of the ju,dge to sign citation's.' rcquirinS 1nsteA hat thi!
clerk shall sign the .citat1ons., "under 

seal of. cc:nl'rt.¡o" .'. JU$ do
not have clerks in the sam l\ean~ngof thewordasy c.ount¡ti' t
courts; in fact. approxima,tely one-third of Just1c.esof"the,nfi8ce/::t\1 Texas
do not have any c1er.ical help. 

Add1tional.y.. therl"" hainever. here'tofore,
been l: i'equi.rement. tf\li. .JUl:l.l.l.= ,"vu.a.1'0 i.L.J.l.L...: .1t.:iiol, ""ci 'on.....
form proscribed for a justi,ce court seal. . 

Th.1s p in
conflict with Rule "533 whtch, requires. thàt..ãll' PfQc.f:S .
courts be signed by the justice peraona,lly.

The amendments also basically inndatewri 1:te~ .....
a suit and written answers. which conflict.sri
pleadings :in justice coutt shall be. oral. ce
provided). I am of the opinion that ado
neKative impact on the wayjusttce c:ourts

Rule 534 as it is currently written servc$
litigants using the courts) well and I urge you
amendments. '
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8 PARR COUNTY
Wathufrd Tau 76086

~
qlNovem~er 29, i 989

Honorable Nathan ~. Hecht
Texas Supreme Court
Austin, Texas 78711

Rei Proposed Amendments to Texas Su1es ot Civil Procedure

Dear Justice Hecht i

We wouid like to take this opportuni ty to coment on three propo~ed amend-
ments to the Texas Rules of Civil Procedure.

'mep 534. Iuuance lInd Form of Ci tat10n
The coiient printed in tne aar Journal for this amenc:ent states that tts pur-
pose is to .ìconform justice court ser'v1ce of' citation eo the extent practicable
to service of citation for other courts", however, it do.s quhe a bit more
than that.

Firstly, subsection a. states that when a suit is rUed, " ... the clerk ...
.shall forthwith issue c1tation ... ," Approximately one-ttiird of Just1ces of
the Peai:e in Texas, ineludingtwCl here in Paker County. do not have a clerk.

Subsection a. goes on to say that the clerk will th.n "... deliver the c1tatJon
to the requestir.g party. The party requesting citat10n shaiJ ~e resPc:na1ble ror
obtainins service.of the c1tation... ," This 1.s clearly a :!ove to pt'ovidefor
private prociss servers 1n J.P. court, which we oPPose for reasOns that w111 be
stated in our cOlenta on the propoiied amndiients to Rule 536.

Secondly, sublieci:1on b. (2) states, The eUaUon 'Ishall be !1¡red by the cleric
under ..al or cour~." Th1s removes the authôrity of the judie to s1J( the
citation, anc1 is in direct conflict with Rule 533 wnich statea that aU process
issued by just1ce courts shall be siAAed by the justice personaJly. Justice
eourts dO not have clerics in the saie iieanins at the word as dLatrict and county
courts, Nor 1s Chereany legal aUthority tor them to do so. HIU.88, passed in
the 1989 reR\ar seas10n. dic1 authorize a J.P. to desipate one or more persona
to serve as "clerka or the j uaUee court", but a J. P. .is unc1er no requirement to

,do so. Furthermore, there has never been any requirement for justices or the
/ peace to uae a "al, nor is there a rom for any such se.l presc;r1 bed by law.

Thirc1ly, subseetion. ~.(12i directs the defendant to tUe a "written answer." This-
1s an exereiiely significant deviation froii the historic'Sl operation or just1ce
courts. Currently, defendants in justice couri:s dO not have to make a written
answer to any type of suit except those enumerated in Rule 93. To require written
anwers i.s putting a J)urden on the defenClt that, in many instances, 1s going to
mandate the services or an attorney, which WOUld negatively impact on the
historical character of justice c;ourts being a. place where the ¡vereae citizen
can have a problem adjudicated without the necessity.ot' aeekinø legai eounael.

Fourthly, subs.ction d. bas1cally mandates written pleadings by the plaintiff,
11' direct conflict with RUle 525. It reads, "The party fu1ng !! plead1ng upon.
which citation is to be issued and served shall (emphasis added r:urniah the cleric
w1th a suffic1ent number ot' copies thereof-ruse in a.rving the parties ... ."
How can . copy be furnished by the pla1ntiff tr the plead1ngs are not wr1tten?

For all these reasons, we are strongly opposed to all the amendments øroposec1
for Rule 534 and urge the Supreme" Court to leave t~rule as it is.
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IO. There is no ending quotation mark.

ncp 534:

II. For parallel structure, strike "then as indicated.

((

TRCP 534. (Issuance and Form ofl Citation
(a. Issuance.l When a claim or demand is lodged with a justice

for suit. he (the clerk when requested I shall (forthwith I issue
førth;.ith (al citations (and deliver the citation as directed by
the. requesting party. The party requesting citation shall be
responsible for obtaing service of the citation and a CQPY of

the petition if any is fied. I fer th~ dd,ridatlt or dd.cudal'l.s. Ti.~

cit4tiofL Jh4U ~'4..i..l, ik,d,f,&&åAnttõ appta..Aud 41lJh,it'lain
tiff'33l1ii 4l or ¡'do~ 19.00 O'dèii:k 4.1f. on the ~.lol'da)1 "ext
aft'l t1., txp if Atictl lsf tl.n d4) J fr dn,the å4t' öf J,n ¡(, iL,l '6f,
aud 31.all .state the place of 1.6ldiril ih~ tCl1n. It shall state the
number of the suit, the names of ;ill the parties to the suit. and
the nature of plaintiffs demand. and sh;ill be dated and signed
by the justice of .the peace. n.! ,;tal;,:n .skall £..1 th,r direct il.at
;C it ii not3,~~d ~hili.in ~9 å4)'.J aft,rd¿iLe cf itiii!t1an(£,it
.shall be retl1med. 11l\1" ed.. (Upon reques, separate or;iddìtioiW
.citationS sh;ill be issued by the Clerk. I

(b. Fo.rm. The citation shal (1) be style8'he State of Texa/"
(2) be signed by the clerk under seal of court, (3) contain name
;ind lucation of the court, (4) show date of filing of the petiton
if any is filed, (5) show date of issuance of citation, (6) show
me number, (7) show names of parties, (8) be directed to the
defendant, (9) show ft name and addres ofattorney for plain-
tiff, otherw the addr of plaitif, (10) conta the time withi
which these rules require the defendant to file a written answer
with the clerk who issued dtation, (11) cont¡ain addres. of the

clerk, ¡and (12) shaJ notify the defèndant that in c.as of failure

of defendant to fie an al1wer, judgment by default may be
rendere for the re demaed in the petition. The dtation shal
direct the defendant to fie a written anwer to the pl;lntifí's peti-
tion on or before 10:00 a.m. On the Monday next after the
expiration of ten day. after the date of service thereof. The.re-
quirement of subsetioM 10 and 12 of thÏ$rule shal be in the
form set forth in section c of thi. rule.

c. Notice. The citation shaJ include the following notice to
the defendant: 'You have been sued. You m¡ay employ ¡an at-
torney. IE you or your attorney do not file a written answer with
the clerk who issuedthi. cit¡ation by 10:00 a.m. on the Monday
next following the expiration of ten days after you were served
th dtation and petitin, a default judgmnt may be taen ¡aga
you.

d. Copies. The party filing any pleading upon which citatiOn
is to be issued and served shall furnish the clerk with a sufficient
number of copies thereof for use in serving the parties to be

served, ¡and when copies are 50 EunÏ$hed the clerk shal mae
no charge Jor the copies. I

G

I COMMEN TO 1990 CHANGE: To conform justice court
service of citation to the extent practicable to conform to ser-
vice of cit;ition for other trial courts. I

SincerelY,

ttM~
Carol Baker
1224 Randy Drive
Irving, TX 75060
SB 101565580
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TRCP 536. $p~~tø~ /ltø~~~~ /$~tý~t

Service J

directs the citation

this rule by:



(1) del i verinq to the defendant, in person, a true
copy of the citation Hi th the date of del i very endorsed

thereon with a COpy of the petition attached thereto, or

(2) mailinq to the defendant bV reqistered or certi-

fied mail, return receipt requested, a true COpy of the

ci tation with a copy of the petition attached thereto if any
is filed.

(c) Upon motion supported bv affidavit statinq the location

of the defendant's usual place of business or usual place of

abode or other place where the defendant can probabl V be found

and statinq specifically the facts showinq that service has been

attempted under either (a) (1) or (a) (2) at the location named in

such affidavit but has not been successful, the court may author-

ize service:

(1) bv leavinq a true CODY of the citation, with a

copy of the petition attached, ,-iith anyone over sixteen

years of aqe at the location specified in such affidavit, or

(2) in any other manner that the affidavit or other

evidence before the court shm-is will be reasonablY effective

t.i ve the defendant notice of the suit. J

(COMl/fENT TO 1990 CHANGE: To conform

citation to thé extent practicable

citation for other trial courts. J

iust iCe court

to con form to

service
service

of

of
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RICHARD F. (RIC) WILLIAMSON
State Representative

District 63

Counties:
Cooke. Parker. Wise

o P.O. .Box 2910
Austin. Texas 78768-29tO

512-463738

o P.O. Box 1179
Weatherford. Texas 76086

817-599-8363

Staff:
Gregory D. Watson

Administrative Assistant
Hou$e Committee$:

Appropriations
(Vice Chairman)

Local & Consent Calendars
Ways & Means

Statewide Boards:
Legislative Budget Board
Automated Information
and Telecommunications

Council

fètatt of W;txa~

~OU~t of 31tprt~tntatíbt5
~ u~tín

December 20, 1989

5"3L/
-rtc-f 53&

The Honorable Nathan L. Hecht
Justice

Supreme Court
STATE OF TEXAS
Supreme Court .Building
Austi n, Texas

RE: PROPOSED AMENDMENTS TO THE TEXAS RULES OF CIVIL PROCEDURE

Dear Justice Hecht:

Thank you for co
Happy Ho 1 idayš,

Recently, Just i ces-of-the-Peace from
contacted me concerning some of th.e
Civil Procedure, indicating that
justice court cost to both county
serve.

I have carefully consi
to you dated NOvember
Suzie . Markl ey and Faye
be both persuas i ve and

RI CHARD F. WILL IAMSON

State Representative

RFW/ gdw
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OFFICI: 01"

WALTER H. RANKIN. CONSTABLE
PRECINCT NO. I. HARRIS COUNTY

HOUSTON. TEXAS

November 28, 1989

TRCP 536. (Who May Serve and Method of-Service) ,Page 1164..

...((a) Citation and other notices may be servedan.ywhere by(l) any. sheriff
or constable or other person aut.hori zed by law or, . (2) . by: . an;). person'authori zed
by law or by written order of the cQurt whO is not. le$$'th .... ..bté,enyears
of age...

COMMNT: We request all service of process bed;rected. toianyShe.riff or

Constable only, regardless of the method. of,.serivee'; per$ôn~J,:dmatling,

publication, or other substituted service. Weare of the. opin,ion that the
Sheriff or Constable is the anli' disinteres,ted. party~ His primafY ¡objective

is to serve as an offi cer of the court arid perform hi s functi onswi tho.ut bi as.

By allowing all service to be performed by Constables or Sheriffs, those counties

with large volumes which have established automated tracking systems can offer

even better servi ce. The offi cers who perform this servi ce professi ana 11 y
have an advan"tage over part-time civil ians.

004





Page 2

Then, when the citation is forwarded to the Constable
a defendant is found, THA T CONSTABLE enters the
handling the process. At any time a COUrt Clerk,
enforcement officer can run the' process up on a
what is holding up service of the process. Private
not hooked up to J IMS--and NOBODY knows what
they make return to the Court, served or not

Additionalfy, some people being served with process
They tend to take out their frustrations on the
They seldom over-react when a Deputy serves
BE ARMED! An unarmed private individual is
arm and cannot lawfully do so. The
law enforcement officer serves

The professional, state licensed

non-professional service.

Finally there is the issue of fairness.
Texas had problems with Rule 5361
widespread problem? Shouldn't our
formation of rule changes?

B8:jc



CQniy JUdg. 888.5436
COUI'IY COMi'IUIO".'1

P'.cinc, No. i e8S,S6U
Pr.cinct NO. 1 71Ø.33~O
I'_inci NO.3 665-9216

P'8cinci No. . 7 S~4423
'OYnlv Attorn.v &58'$.59

untv el.r. 6e8'5420
.. .X ......or.ColI.CIOI 688.5426

Au.o & Til'. OI...IOn 668.6.27
County TIUaur.r 6e8.64ii

Counly Audilor il88.6431
COunly V.18..n. $ll'ce 0i1.. 666.5438

November 29 l 19a9
(Jaittrniiill. Wrxag

Honorable Nathan L. Hecht
Te~as Supreme Coutt
Aust1n, lexas

Dear Justice Hecht,

2351" Olllliel JU"91 U8'545l
2351" O,II"CI Cli,. 686'5450

Ch'ld $UPClOtl Ol.ìalon 6U'6.a
2351n O'IIIICI Attorn.y ua'S.88
J~'f1C. of 1111 P..el.lÌ!. 1'01' , 663'6460
JuSllc. of ini P81el. ocr. "pl. 2 6llS.H63
JUI'lee 01 in. P..CIl. IX'. 2 665-1626
J"ltlC' "'i In. pi..ii. oct 4 726.353Q
Em.""iney "'eOIQIS.rvlel 665'1011

County $""""665'347'
CCUniy "'tallh Un" 588'545&
COunly L,O,.ry 84$'2401

I Would l1ke to regi.ster my OPPOSition to Some of the
purposed rule changes 1n the Texas Rules of CiV11 Proced.ure.

Ln regard to the changes in rule 534 1 WOUld lixe to
make the £0110w1ng comments. The change WOUld reqUire ~hat
citations issued in the justice court be Slgneli by the clerk
oft h e co u r t B n dun de r the sea 1 0 £ the co u r t . Ma n y j U 8 tic e

~~~~h~~~: ~~ ~~ a:!: :;; d r:: :~mH ~mi;: :;~ ~ ."H:
purpOsed changes in Rule 534 also requ:1rei8 written anStflH's
be fileci in a.Ll cases anci all pleadings Would be llÌ writ1ni.
I believe this would effe~t1vely cia ~way with theirugê. of
the j U 8 tic e co u r t 1 nT e l( iU be 1 n g the p e 0 p 1 e · s c: 0 u rt. . , .. My
s t r 0 n g est 0 b j e c t ion to t li e c h a n g e S in R i. 1 e , 5 ~ 4. :i oS the c h an 8 e

concerning service of the c1t(ltion. the ch~ns:e WOUld allow
the requesting party to obtain service.. Ti-e Court WOUld'not
have any authority over who serves the citation.

In regard to the changes in Rule 536 lwauld'l:tlce
make the follow1n8 comment. The manner in whicl\eltÀtions
now be 1 n g s e r v e d 1 S wo r kin g Sat i s £ act 0 r i 1 Y & n d"ri y chi Á! è
the rule would be a attempt to repair something that is'.b r 0 k · n . :' ,,:,',

I appreciate your taking ti.me frOm YO.Ur busy .schedì.le
to consider my comirents concerning the change" 1nthe. rules,
I am dedicated to the improvement or the jUci1c1al eyste
Texas as I know you are. I£ I can be o£ any aas1ataric
the future please let me know.

£incerely yours,
/-1

,------;-Ih-~~~/.~/~(lØØU,'-
Aill Freeman

Justice of the Peace
Courthouse
Ga1nesv1ile, Texas 76240
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PARR COUNTY
Wuthe.rd, TeDS 76086

November 29, 1989

Honorable Nathan L. Hecht
Texas Supreme Court
Austin, Texas 78711

He: Proposed Amendments to Texa:: Rules of Civil Procedure

Dear Juetice Hecht:

We would like to take this opportunity to comment on three propo3ed amend-
ments to the Texas Rules of Civil Procedure.

TRC? 536. Who May Serve and Method of Serv.1ce; also TRC? 536a. Duty of' Ofnce~
or Person Receiving and Return ot' Citat10n
The proposed amendment to Rule 536, subsection (a) 1s the same language as
Rule 103, verbatim. Proposed 536, subsections (b) and (c) contaihi the same
lanugage as current. Rule 106 (except that Rule 106 references Rule 103, instead
of using the language "this rule"). The proposed "new" rule numbered' 536a 113

not new at. all, but a restatement of Rules 105 and 107 (excepttha.t the require-
mant for district and county courts that the return must be made 10 days berore
a default Judgitent can be rendered has been. changed to three dayst"ór justice
courts) .
The commentary on ~age 1147 in the 'l&:la3. . Bar' Journal preceding the proposed
amendmentsst;ates that the rules have often been cr1ti:1zed for being 

too lon~

(among other things), and that the COi.rt. and its Corn:l t tee are workin~ to meet
all the cr:! t.cisms. It does not appear to us .t.hat the amendi.entspropased by
the Committee on RUle 536 are toward that end. If clarity and Or'évity were a
desired end goal of' the Committee, 1twouldappear much simpler to repeal Rule
536; \o/hich the propc:sed amendment effectively does anYWaY. R.ule! 103, 105, 106,
and 107 would then apl'lY equally to justice. court:3.,stnce/Rule 523 

makes all
county and di~trict ~ourt rules apply to justice courts except where other'se

spec1f1cally provided. In fact, Bule! 10;, l06,and 107 apply now to Just1ce
courts and 1 t is redundant to repeat them in the 500serie!. (It" it is
desired to add á requirement for justice courts that the re.turn ot" a citation
be on f1le three days before det"aul t judgment is rendered, 1 t would be rar
more practical to add it as an amendment Co Rule 107.)

Con!l1dering all this ,we qU8!1tion why thElRules Committee proposed such ex..
tens1ve, unneces3ary amendments to Rule 536. rhe answer that comes to mind
is that perhap.s it was an atteMpt to l1mu~dy the waters" and obscure the ract

that the Comm1 tteè is propcsing to effec:ti velyrepeal Rule 536 and replac:e
it with Rule 103. 'lhe opposition of Justices of' the Peace and Constables
(as well as many counties) to the amenc:r.en t that was made to Rule 103 two
years ago is weii known. !hat aienêment authorized service or citation by
private1ndividuals w1thout there first be:lng demonstrated that a val1d need
ex1~ted for $uch private service when all attempts to do this iegislatively
have been e f'ec ti vel:; blocked. 00448
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~
.JP ~i~t STREET

BEAUMONT, TEXAS 77701
~RECINCT I, PLACE 2

(409) 835-iì457
VI McGINNIS
.JUSTICE OF THE PEACE

November 29, 1989

Hon. Nathan L. Hecht
Texas Supreme Court
Austin. 'fexes

Dear .Justîce Heche:

i would like to take this. opportt.nit.y to object to the proposed
amendments for Rules 534 and 536 (which pertaì ti :$i:rictly to jt.scice
courts) ,

There arc lenghy proposed
addition Q.L a "new" Rule 536a.
simply a restatem~nt of Cl.rrE.
.justice cuurts), wli.h.t:he exec

period that a return of a eit
can 11p. rendered.

Pr.oposedRule536,
from the current rule.
and basically ni.kes

individuals
need for private
Justices of the
the amendmen ts

Your careful coriSider~tlOn

Sineere1 y, ~.

- ) . 'y"7' ~ . it/(.... /' /. ..ic.L-'- c- ,~_ .7'
Vi McGinnis
Justice of the Peace

'/e/ pg
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TRCPS36. Sp~ciiil P.cWJ Smel"lWho May Serve and Method
of Service I \

Th, jtlJii", iu(ö.J(. ôf J.l (Jll~.ib~r~,),Iua) d!pl1tt ld,' l'cf.!On .

of !;6od J.llllctè, to.i.e .:,) p.O':ui, /t.a the ¡xxlll Xl àa'tltcel

~h/lll ro. ~i:¿:h p..pc~ L.il., all the adthoritJ ,A IJ Jhe.dr 61"
cOlìJtabk. ¡nIL ii. ,. "i Jt1ch 'AX the jl13lÌ'C Jhall inel(,fJc on
the f11cèLJ:l /l Jt/lt'n,cnt ii. ..rit:ul, Ji~,cd \:) Uih offidall-y.

to t!.e ¿fre,t that he h.lJ d':i't1t.: Jt1ål pe.1!on to JCI'H Jl1eh pro
CCJJ. Si:ch ticrJon Jhiill /lbc tlle anel Jtlt:eribe. IlL. Ilifiaa. it, to
be. il'aodcd on cl IlttMlicd to the tifc'CJJ. to the dfiet that he

.. il to the bot d hiJ I1bil;t) O.,ci:t, the JA1"C I1ccordin~ to the

la.. ii"d tl.oc !'k,.
((a) Citation and other notices may be served anywhere by

(1) any sheriff or constable or other person authorized by law
~ or, (2) ~any person authoried by law or by writ.ten order of

/ the court who is not less than eighteen years of age. No person
who is a party to or interested in the outcome of a suit shal serve
any process. Service by regitered or certified mail and citation
by publication shal. if requested, be made by the clerk of the
court in which the case is pending. The order authoring 

a per-

son to see process may be made without written motion and

nO fee shal be imposed for issuance of such order.
(b) Unle5 the citation or an order of the COur other diec.

the citation shal.~ served by any peson authori by th rue
by:

(1) delivering to the defendant, in person, a true copy of
the citation with the date of delivery endorsed thereon with a
copy of the petition attached thereto, or

(2) maig to the defendant by registered or certified. mai,
retu receipt requested, a true copy of thecìtat;on with acòpy

of the petition attached thereto if any is fied.
(c) Upon motion supported by affidavit statig the locat;òn

of the defendant's usuaplace of busines or usual plaCl of abode
or other place where the defendant ca probably be found and
stating specificay the facts showing that service has been at-
tempted under either (a)(l) or (a)(2) at the location. nam~d in such
affidavit but has not been successfu, the court may authorie
sece:

(1) by leaving a true copy of the citation. with 
a copy of

the petition attached, with anyone over sixteen years afage at
the location speCÜed in such affidavit, or

(2) in any other manner that the affidavit or.other evidence
before the courtshow5 wi be reasnably effective to give the
defendant notice of the suit. ¡

¡COMMENT TO 1m CHANGE: To cQnform justÎ;e court
service of citation to the e~tent practicabli! to conform to sere
vice of citation for other trial courts. ¡

Sincerely, -tM~
Carol Baker
1224 Randy Drive
Irving, TX 75060
SB l01565580

If(cP 53LP
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(TRCP 536a. Duty of Off icer or Person Receivinq and Return of

citation
The officer or authorized person to whom process is deliv-

ered shall endorse thereon the day and hour on which he received

it, and shall execute and return the same without delay.

The return of the officer or authorized person executinq the

citation shall be endorsed on or attached to the same: it shall

state when the citation was served and the manner of service and

be siqned by the officer officiallY or by the authorized person.

The return of citation by an authorized person shall be verified.

When the citation was served by reqistered or certified mail as

authorized by Rule 536, the return by the officer or authorized

person must also contain the receipt with the addressee's

siqnature. When the officer or authorized person has not served

the citation, the return shall show the diliqence used by the

officer or authorized person to execute the same and the cause of

failure to execute it, and where the defendant is to be found, if

Where citation is executed by alterriative as

he can ascertain.

authorized bRule 536

manner ordered by the court.

No default ;udqment shall be qranted in any cause i ¡ i .
i
I
i

'citation with proof of service as provided bY this rv.

ordered by the court in the event citation is executed

536, shall have been on file with the clerk

(3) days, exclusive of the day of filinq and the day of ;udg-

ment. 1
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(TRCP 536a. Duty of Officer or Person Receivinq and Return of

citation
The officer or authorized person towhoIn process is deliv-

ered shall endorse thereon the day and hour on which he received

it, and shall execute and return the same without delay.

The return of the officer or authorized -person executinq the

ci tat ion shall be endorsed on or attached to the same: it shall

state when the citation was served and the manner of service and

be signed by the officer officiallY or by the authorized person.

The return of citation by an authorized person shall be verified.

When the citation was served bV reqistered.. or cert.ified.. mail as

authorized by Rule 536, the return by the officer or authorized

person must also contain the re.ceit:t with the addressee's

siqnature. When the offi.cer or authorized. person .has .not served
the citation, the return shall show the... diliqeT1Ce uséd bvthe

officer or authorized person to execute the sameahd the cause of

failure to execute it, and where the def.endant is to be found, if

he can as.certain.

Where citation is executed by an alternativemethod as

authorized by Rule 536, proof of serviceshal1bE:Lmade in the
manner ordered by the court.

No default judgment shall be qranted in any cause. until the 

citation with proof of service as provided bY this. rule, . or . as
ordered by the court in the event citation is executed under Rule

536, shall have been on file with the clerk of the court three

(3) days, exclusive of the day of filinq and the day.of -jUdg-

ment. 1

0045 t



(cormENT TO 1990 CHANGE: To conform iustice court service of

ci tation to the extent practicable to conform to sèrvice of
citation for other trial courts. J
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.JUSTICE OF THE PEACE

PRECINCT I. PLACE 2
(409) 835-A457

VI McGINNIS

November 29. 1989

Hon. Nathan L. Hecht
Texas Supr~me Court
Austin. Texas

Dear .Justice Hecht:

I would like to take this opportuni t.y to object to the proposed
amendments for Rules 534 and 536 (whi ch pert-iin strictl y to justice
courts) .

There are lenghy proposed
addition or a "new" Rulé.536a.
simply a restatement of c.urre

I ci (; 4ldJ fí l'

period that a return
can hp. rend eTp.d.

Proposed Rule 536. subsection (a). however i i.s a radical dep;: rture
from the current rule. The ;iroposed amendment readM exactly like Rule 103
and basically makes provision for the servic.e of citê:tion by privl'Le
individuals without there first being demoii::trated that: the::. 1.s êi valid
need for private service (as is currently r~quired by Rule 53t.). The
Justices of the Peace and Constables iii Jefferson Coimty ~re .opposccl LO
the amendments and urge you to leave Rule 536 as it is cui:ently \/r~t.i:en

Your careful considemtlon of thi.s matter will be appreci 11 teil.

Sincerel y I
- ) . ~""7l' . i;lC- A- / /. .. ..~.(.-~ i-'..._

.:7
Vi McGinnis
Justice of th~ Peace

VMc/pg

00453



TRCP 749c. Appeal Perfected

The appeal in any forcible detainer case shall be perfected
when an appeal bond has been filed.

When a pauper's affidavit has been filed in lieu of the

appeal bond, the appeal shall be perfected when the pauper's

affidavit is filed with the courtl /VirlrilØ:ýØ-tl /wViØ-ýi /tJ/1Ø- /rtf4Ø-

j.ýi1Ø J-1Ø-l¡ / ýiøýiýJ~t-øØ-ýit / Ø1 / tØ-ýitl / l¡yirtVi / ~ýJýJØ-~J- / j.l¡ /ýJØ-t1 Ø-r¡tØ-ø. /wViØ-ýi /~øtVi

tViØ- /ý4yiýJØ-tfl¡ /~11j.ø.~1j.t /Vi~l¡ /~Ø-Ø-ýi /1j.J-Ø-ø. /~ýiø. /w'(fØ-ýiIØýiØ /tØ-ýitø.J-
.' ...'..... ",', ' ".,'. ',' .: ,', -,,'::":"",':: :'. ' ..:.." ",','., "'.':' ,'( ':',' ',':"'~'. . . ... . .

ýJØ-t j.Øø.f l¡ / tØ-ýit /fi~l¡ / ~Ø-Ø-ýi /jJ~j.ø. / j.ýitø /tfiØ- / jyil¡tj.r¡Ø- / rtøyitf: /tØ-Wj.øttt . In

a case where the pauper's aff idavi t is contested landlord,
the appeal shall be perfected when the

1.1/ tfiØ- / r¡~l¡Ø- / j.ýi1Ø J-1Ø-l¡ / ýiøýiýJ~t-øØ-ýif:/ Ø1 /

fi~l¡ /~Ø-Ø-ýi/ýJ~j.~/


