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eHA tt\lvIAN SOUT,'RS ~ i;"¡a art~ in sessi.on, and T.

caJ J on t.y Îliorrj s t.o inakiE hi IS report. on s~;aJ j ng court

recor.ds. Lefty r you the floor..

SF.AJ.JNG COURT RF.CORDS

¡v.íRRJ S Tb:i s :l IS a p) eai~llir(i :r yj eJ d to

Chuck Hel:r.ing

CHAIRMAN SOU1.F.S Chuck Herr) ng, you have the

floot' an impor.tant ~epor.t ~It

1.5

. HERRJNG: If everybody w:i J:¡ coma :l nand

sit down, we 11 get unde~way. We have enjoyed wo-rktng on

thj s. l.efty and 1 r who j s t.he co-chaj J", have enjoyed lfJorkj ng

on thi.s. He made a mi.stake r though 'When we got appoi.nted

as co--cheijrs, h€~ said th:is would bE! an jnt.erest.:ing Jjt.tJe36

17 pr.oject And it has been ver.y inter.esti.ng r but i. t hasn't
J8 beiEn )it.tJe at aJl

The j ssue j s the sea) j ng the court records, and
20 the mate-ri.als that you have before you, I think 1;l1e sent out a
2; report to each member of the Corom; ttee whj cn I hope some of

22 you at least b~ought wi.thyou~ But i.n the packet you have

23 today, ;if you wi J J J ook at Page 792 and fo) J O'f-l ng ,you J J

24 f.ind a little memo f.~o:rn me and t and then ther.ei.s a

25 draft TUJ a just to taJ k about on Page 797 ø So 792 and t.hen
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5

J ~lant to expJ n a J j ttJ e bi t about the proc~;ss

and why we a-ce he-ce on this par.ticular. r.ule and then t:xplain

draft a J j ttJ e bi t And then we bave Tom 1.eat.herpury

he-ce f-com ¡iocke Purnell ~1ho has done a lot of the pi:el i.mÜ1.ar.y

~\1ork. and we are go:Lng to Jet b:iii make a few remarks as weD

and talk about some of. the dr.atts
The reason we are bere :i 51 that the J.eg:i 51) ature

passed a statute which i.. now Secti.on 22.010 of the

Government CodiE whi eh appears j n the mater:i aJ s there, J

thi.uk, on Page 792 and is one si.1:ntence long. And t,hat i.s why

weare deaJ i ng wj tb thj s TUJ e. The Seetj on 22.010 say..
liThe Supr.eme Cour.t shall adopt rules

estabJ j sni ng gujde) j nes for the courts of th:i s

state t.O use in deter.mini.ng wht'lther i.n t,he ''lnter.est

of justice the records j n a vi J case, j nel udj ng

:i 8

settlements, should be sealed ._.~ whether. intha

j nt-e)~est of juab ce the~ records j n a cj ~i ease,

i.ncludi.ng settlements, should bp. sp.aled,"19

20

21

22

23

24

t.h J.f'¡fty and me¡Juke apPoJ ntad a subcomm:i ttee as

co-chair.s and four. other members. Justice Peeples and a

coup) e of othiErs. And when WiE h t.wo pubJ j c hear) ngs, we

he.d about forty people show up total 
at thos€' two publ í.c

hearj ngs on November J 5th and necember' 38th p and then the

25 Sup-ceme eourt had i.ts public heari.ng on November. 30th. and we
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had a couple of hours t~stimony. And we have ~eceived

hundreds of pages of draft.s and J et.ters and J a~~ review

ar.t inles and casi:1S on thi.s. And i. t has been an inti~r.t~st, ing

project. It has been an evol utj onary project. tbiE draft ruJ e

that have got, and the dr.aft rllle i.s the pr.oduct o'f.
consensus, And probabJ y ne:í thar evoJ uti on nor concansus

laads t.o e"lther. liter.a-iy elegance 0'1 i.itell.ectual. pr.ects1.on.

and you wi J J see that. j n the ruJ e 'T'he rul e that 
you have

beto~e you, the dr.aft. it is long and it is diff.i.eult, but we

wi J J t)~y to talte you through j t. It j s somet'd )1g' to taJ k

about. Neithe-i Lefty nor. I like parts of. it, it i.s

5

6

7

8

9

somethj ng to cons) der, and WiE want to you j n on some of

the big issutls, and I think Tom can do that as well.

The basic structure of' the ruJe, the not.jon :is that

ther.e i.B c(~r.tai.nly a pr.esu,mpti.on that the public should hav~

access t.o court records, And t.he ruJ iE j s des:í gnød t.o aJ low

pr.ocedut'p. to put that into teet. The bas1.c p~ocedur.e i.a

that j f someon€'iwanted t.o seaJ a court. record, a root.; on must.

be f i led, a tten inoti.on, not-lc,"l must bp. given pub 1. ic

20 not:: CEe g:: \TEen. There j s a procedure out:! j rd ng that. The

21 public i.s allowed to par.ticipate to inter.vene for. the limited
22 purposiE of partj cd patj ng' on tJ:iat mot.:: on t.o

23 Ther.e is a standar.d set out tor. compelling need
24 that must be shown j f records are to be seaJ ed. There Bre

25 requir.ements for. the o~der., f.or. the dur.ation of. the or.de~ r
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1 the contents of the order and the findings that the trial

2 court needs to make * There j s aJ so a prov; sj on deaJ j ng WJ th

3 temporary emergency or.ders more or. lass tr.acking Rule 680,

4 the TRO procedure. And then there ariE prov) SJ ons deal j ng

5 with contimiing jur.isdiction and appeal because one of the

6 probl ems -- and Tom can to thj s -- one of the probl ems
7 that tht~ press has had 1.11 the past r they have not 'found out

a about sea) 511gS unt)) after pJ enary juri adi ct:i on of the td aJ

9 court has t-?xpí. -ied. And that has been a major. problem bacause

J 0 we don t t yet. bave a Y''IJJ j ng on t.he mad ts out of ':PE'xas

1.1 appellata cou-it dealing wí.th e~(actly the standard that should

J 2 biE appJ j ed because 1 t has been hard to have rev' ewed .

1.3 W'e have had inp'lit froID, cei:,tai:nly. plai.nti, ffs
:i 4 J a:wyers r defense bar, the j nte) J ect.ua) proper bar, t.he
15 family lawY'iircs. public interest groups. 1\11 kinds of. p(,Jople

j 6 have come before us and some of them even com~ out of the

17 woodwor.l( before us. 13ut it has been a i:eal i.nt.ei:est.ing.

18 j n teres ti ng process.
The three cases j woul d J j ke you to keep j n m:i nd a~

20 you thinl'! about the r.ule r the mechani.cs r the t.hree ldnd of
23 tough cases or paradj ne cases. One of thfim j s the t.rad~

ÂÂ secrets case. What do you do in a case where somebody ti leB

23 sui t to protect. a trade secret or to enforce a Tort. remedy

Â4 toi: misappi:opr.iation of. a tr.ade sec-iet? How do you handle

25 that under thj B ruJ e? Inte) J sctual propiErty are very
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inter.ested in this r.ule because of that question.

Another case j s the fami J y J awyer -- fami J y bar has

r.epaatedly emphasized the case of small chi,ldr.€:n who p€:ichaps

have beensflxuaJ J y abused and who are below t.he age where

they at'a awar.e of that, and those r€:coicds. they conti"!nd.

should certaJnJy be seaJed and t.hat chiJd should not be
intl icted to perpetual eXposur.e of. public icecor.ds of that in

thej r background.

The thj rd case j s . products J j abi lj ty case What

do you do if you have a products 1 i.abi 1 i case and a public

ha:zard surfaces j n the course of dj scovery j n t.hat case? H'O~i

do you deal with that?

Keep these thriEe exampJ es :i n m:i nd as you thi nk

about the mechanics of this r.ule and how we deal with it

The j ssues we J) get j nto, r want you to th:i nk

about whether. di.scover.y mater.i.als should be included wi. 
thin

the definj tj on of court records and go :i nt.o deta) J whet.her

the ~ules should apply to settlements that ar.e not f.iled, the
def:l ni t.j on of compeJ J :i ng need. and t.hen t.rade secrets.

TJet nie just run thr.ough ver.y qu.i.ck1.y the nÜe

j tseJ f and the burden of proof aJ so Jiet me nm t.hj~ough thf!

?? r.u 1.e. If you have got it. if' you wi 11 tur.n to Page 797, I

23 lfi J) take you through j t very quick) Y
24 The f.irst section has definitions, and it has thr.ee
25 subsectj ons. Compel J j ng need :l 13 the fj rst one. Protecti bJ e
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interasts is the sacond one COtu:-t r.eco'tds is the thixd one.

The compeJling need. that is the standard that js

going to have to be shown if yon 'tl1ant to seal co'ur.t recor.ds r

and compel) j ng need, as you see there r thiE fj rs t sen t.fmce

says it is "the existence ot a specific protectible interest

over-ridi ng the presumpt:i on that aJ J court records are open t.o

the general public," and the then the tour. things that must

be shown to establish that compeJJjng niEed

'rhe ti r.st one is a specific i.nter.€st that cl€a'tly
outwej ghs the j nterest j n open court records and that the

speci. fi.c inter.est ifO'Üd suf'f:er. i.mmedi.ate and ixr.epar.ab1.e har.m

j f the court records are not seaJ ad. That. j ø thefj rst
r.t-)qui r.ement und.;;r that. Speci.f.ic i:nter.est clear.ly

outwi;d ghj ng the interest j n t.he open records.

~he second one is basically that ther.e is no less

reøtri ctive aJ ternatj VB. Seal i ng j s necessary bøcausiE there

is no less -ip.str.ictive alter.native to pr.otec:t that interest.
The third one, ¡tem (c) there js the siEaJjng wi))

ef.tectively pr.otect the specific interest thout being over
broad

And the fourth one is the seaJ jog JJ not restr:ict.

public access to inf.ormation that i~ deti:,Üì1ental to publ i.c

haaJ th o)~ safety, or if the j nformati on concernj ng the

administration of. justica r basically, that i.nformation that

WOllld show a vi oJ at; on of Jawor i nvoJ ved t.he m:i suse of
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public funds

So those are the four requ:i renlents under compel J :i ng

Now. compelling naed r.ef.e~ences pr.otectible inter.ests

j n that next Sect) on No.2, j tem; zes sorne protectj bJ e
inte~estfi. And ,'Jhat this is is an at tt~mpt to dea 1. wi, th some

of the hard CêU!ì!ftS, some of the j nterests the peop) €I have6

sai.d, well, these ci~cumstances. some f.or.m of sealing

shouJ d be justJ f:i abJ a And hf.,re are fom.. of tJ:ie cateç,íor:i as,

lYtany wi.;i'e suggested. an.d thli)se ar.en' t per.fect, and as 1: say,

Dei ther 1.efty or J vouch for Oi~ probabJ y J J defend harcD y

any par.t of. this r.u le. But in any event, the f.our. inter.ests.
the first one j s baed ca) ly a right of prj vacy 03" prj v:i J ege

under the r.u les -- under. the r.u les of. evi.dence. The second

one is a constitutjona) right The th:i rd one :i s trade

19

secrets. ,And. again, we w;,ll come back to that because the

trade secret J awyars and the j nt~iJ J ectuaJ property bar have a

pr.Oblem with the way we have done that or. the it appear.s

in thj s draft & ,And t.hE-l fourt.h ona j s the sexual assauJ t-.t.yp€-;

of si.tiiati.oT\. the pr.otect'i,on of the i.der\ti.t.y or. prí,vacy of. an

20 j ndi dueJ who has be(H) the subject. of a sexual:1 y-reJ at-foid

21 assault ar. injur.y Those are the f.our.. These are not

22 exbaust.:i Vfl, but the four prot.ect. va :i nt.erest.$ of the ruJ if) or

23 this dr.af.t at least sets out.
24 Next., Item .3 under' Paragraph A on the next. page :is
25 cour.t recol:ds. And this parti.ci.iar. draft. you will nati.ee,
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basi.ca lly def.ines cout't t'ecords as tn ii\lnat is iU.ad l.n ('our.t

and specj fj caJ J y excJ UdiFS dj seovery mat.erj aJ s, And t.hat. has

been a bi.g point of. discussi.on. We 11 di.scuss t.hat th
you;in a moment, pros and cons of cU scovery materj aJ s as
being a of the COU1~t records.

23

24

25

Then we go j nto Paragraph R, and t.hat out

basically the procedu~as for. the notice and the hearings and

the orders. Subpart A t.nere, SubpsJftsgraph A under ll taJ ks

abOlJt hearing a,nd basically provi.des f.or. an open cout't

hear) ng ~'louJ d aJ J ow thj s draft -- wouJ d a) J ow an j n camera

hear.ing if, otherwise. the matter.s that ar.e sought to be

protected wouJ d be reveal ad or dj saJ OlFad j f you hEld a pub) j c

hearing in that limited ci.i:cumstance. 'fiit basi.cally, an open
court hear; ng ,

At the hear; ng, tbe court can consi der affj davi t

evidence if the affiant i.s pr.esent and avai labt(~ for

cr08s-examj nati on, and then any person not a party can

intervene in the proceeding at the bear.ing stage -- or. really
at other stages f as we) J, thiE the TUJ e j lF \'iri tt.en -- for

th.e limited pUl~pose of participating on that issue. the

sealj ng j ssue, And that j s wheTe the press f at tJ mes, after
the fact, has been excluded. They sai.d you didn't inter.vene

ti meJy. you dian i t have an OPPoTtunj ty. you dj an' t

par.ti.cipate in a timely ~ashion, So the goal is to let the

pr€lSS Oj~ pubJ j c partj d patiE on that J j m:l ted j ssue of seaJ ing
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1 Now, the second part deals with nottce. 'rher.e must

2 be a wri tten not) ce fj J ed. The movi ng party j s to post a
3 public notice at the place where you post public r.ecords

4, deaJ j ng tqj th county government, not:i cas for roee'tj ngs of

5 county gover.nment. That notice is to be posted 14 days

6 before the hearing. Now r j f we get j nto the ruJ ø J €Iter and

7 we have an emer.gency ex par.te exception to that, but in
8 generaJ.:i 4 days pubJ j c not:i ce. That not.j cø, thø rnJ e --

9 provision there sets out the contents of. the notice, provides

:l 0 that the parti es shaJ J fj J e a copy i,d th thiE cJ fwk and forward

11 a copy to the cler.l( of the Taxas Supreme Court so that thi~r.~~

12 J J be a centra) J ocati on wheriE the pre.. can check to fj nd

13 out what seal tng is going on around the state That was a
14 bi 9 ;i Sfl'ie that the press was very, very j nterested j n. and WE~

15 discussed a lot ot pr.ocedures r but that tht' one in thi.s
J 6 draft,
17 The th; rd pro'\r: s:i on there :i s t.he temporary seaJ j ng
18 or.de~. And as T. said betore r that basicaiiy tr.acKs RUle 680.

i 9 the TRO procedure. And the j dea j s that j n a case where
20 sealirl.g Üs necessar.y iiumedi.ately and the-ra is not t'i:me t01:"

2:1 the~ pubJ:i c notj ce and the pub) j c hearj ng that t.heriE can be an

?-2 an apPl1.cati.on i,ii.th af'fidavi.ts and that the i.mmt'diate need

23 ceit be estabJ j shed. A J 4-day order tj me per) oò j s aJJ oi;ied

24 with up to one extension unlt'ss there is agreement tor
25 subsequent extens; ons, just as we do under RuJ e680 for ,)~RO$,
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1 and then a motion to dissolve tha.t. kind of tempor.a1:'Y

2 emergency order can b(~ f j J ad j n t.l;\10 days notj ce OJ) a motJ on

:1 t.o di,ssolve. again, just as we have under. I\ille 680w So that

.4 j s the emergency temporary order procedUJ~e.

5 ~~ Subpar.t 4 the-ce that Pai:agr.aph 13 setR out o-c just

6 reference t.o j s the fj nd:i )1g8 and specj fj can y requj res
7 the trial cour.t to maka a finding demonstr.ating the

8 compel J j ng need as that term was defj ned j n the fj rat sect.:i on

9 of the rule.
j 0 Subparagraph 5 deal s wj th the sea):i ng order and thf¡

11 contents of the sealing or.d!?;:. T.t p-covi.des what shall be in

i 2 there. the cause number. the sty) e. et cetera. the t:i me

l3 per.iod f.or. ~\1hich the or.der. shall cont.i.nue for. whi.ch tht)se

J 4, records fihaJ J be siEaJ ed, and j dentJ fyi ng those parts of the

15 file that 11 ba sealed and those par.ts that will r.emain

J 6 open 0 Ãnd j t provj des that the order, whj J e j t. needs to biE

17 speci'f.ic. shall not r.eveal t.ne 'l.utor.inat'Íou sou,ght to be

3 a pro'tacted.

19 And then Paragraph C deaJ s w; t.h cont:i nuj ng
20 jm::isdict-Lon. and thi,s is ,agai.n. the at tt':mpt to mak~ sur.e

21 that the press. j f they find out after t.he fact after
22 judgment ha. been entered, wher.e oth~r.wise plenary

23 juri sdj ctj on has expired j n 5iEVeraJ cases :i n ')'exas. t.hey have

24 an opportu.ni.ty to come in The conr.t has continl.ii.ng

25 juri sd:i ction over the seaJ j ng order And t.hen t.he
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1 right, i, t provides for an appeal, except as to those

2 temporary emergency orders, except as t.o J 4-day orders,

3 it would allow an appeal.

4 That, :in very brief fashion, :is t.he out.)jne of that.
5 par.ticulai: draft 0 There ar.e, as T say, sBvBi:al issues One

6 of them is dj scovery. 1 don't tnj nk Tom real J y wants to

7 speak to the di.scovery issue. can come back to that in a

8 rcd nutf!. SettJ ament agreements, we want t.o tal k about. t.hat,
9 but X don't think you are intBi:eøted in that either.. And

trade secrets, J don 't t.h:i nk you are :i nvo)ved t.n t.hat one.

The s ta nda rd of pt'oof 1, s a ques t ion. i. f ymi w ill go

back and J ook at -- j f you JJ Jook at the compelJing need,

13 that is the ver.y fir.st sentenca, the sacond sentence, really.

34 It says "The moving party must estabJ5øh thf! foJJowing:" And

15 then it 1 i.sts those four factor.s
:i 6 Wen, one quest.:on j s whet.her that. shoul d be by a

17 pr.eponderance of the evidence or. by (;:lea't- and. con-,¡'i.ncing

J 8 ev) dence J thinJr t.hat is one of the pojn probabJ y you

19 wanted to talk on, Tom. So don't y'ou i. t thei:e and

20 then 110m Leathf!rbury and John lJlcRJ haney t.o represent t.he

21 Dallas Mor.ning News really draf.ted the very initial ver.si.on

22 of t.his ruJ e that went. through many dj fferent forms and dj d

2.3 just a whole lot of 'tOt' the commi. t tee. and r,fe wet'€: ver.y,

24 very apprecj at:i ve of that.
25 '1lhere :i s a currf!nt vørsj on t.hat -- J thj nk hi s mos't
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1.

2

3

4

curi:'ent versi.on we ar.e going to pass out l and 1,,1 11 also

hav~ some of the other current vers; ons, nav) d Perry' s

ver.si.on and Davi.d. Chamber.lain' s ver.sion. i.n thÜ~ packet Wft

w5 JJ pass out now. Rut don · t you dral1if SOffiE of the

5 d1. 'tter.encfts b(~tween thi,s dr.aft and the onft -- the most r.ecent

6

1

8

9

10

vers) on that you have.

IltR. 1,J'A'JBF,RRURY ~ SuY'e In the packiEt that 1

11

got from ChucJ4: earJ:i eJ~ j n the week l our most. reCEmt. draft

says dr.aft 12/26/89 up at the top and i. twas Attac-hment eo

Chuck, j s that the same as j n
MR HERRING: 't'hat is what iS going out r.ight

12 nO~l.

13 MR. LF.ATHF.RÐURY: Okay.
14 l.HL t"iORRIS Did any ot you get th-i.s bound

J 5 book? Okay, we) J. I thought you had ) t.

1.6 .JUSTie¡: nOGGR'l't: It is nndar rpab c.

J 7 ¡~JR. HF.RRJNG: If you have the bound book that

18 we sent out to ever.ybody, and you mayor may not have gotten

:J 9 j t. :i t wi J J be under ')"ab C. lie arE' go:i ng to pasi: out a copy

20 of Tab C and the other. ver.si.ons r.i.ght now.
23 MR. 1.F:A'l'HF:Rr1URY. J can go êihead and gE~t

22 star.ted because 1: knm~ tinie 1.s short '( to compar.a our.

23 most reCiEnt draft, whi ch :is Attachment C, l1\j t.h the draft that

24 ehuck circulated as the co-chai.rs' dr.aft, And. I will just

25 waJ k through it and show you the poi nti: of agjAeement and
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disagreement and be happy to anStfiier any questions you have.

Under the dafí nj tì on of compa) J:i ng naE!d, :í n our

draft. Attachment C, one of the fi. r.st things we get up fr.ont
j s the cJ ear and convi nd ng evj dencø standard that. wa thj:ok

is the appr.opr.i.ate standard given the fundamental natur.e of

this right to access to :i nfor:matj on that j IS on fjJ e at the

couxthouse tt is a standard that the C01Xt'ts are "f.ami 1 ia'C

tq) th. CJ ear and convj DC) ng evj dence j s used j n ci vj J

commitment cases, in te'Cmination of par.ental ri.ghts casel',. i.n

J ibeJ cases to assess certai n j ssueR of fact such as the
exi.stence O"f. actl.l.al 11lal i.ce" And ¡fe bel i.eve ve"cy st.rongly

that that rather than the preponderance of the evj dence

standard that others hava advocati:d is appropri.ate to seal

court records that are actuaJ J y on fj J ø at thiE courthouse.

Our draft, as ¡~ell as eh'lck' s di:aft, incorpor.ates a

balancj ng test j n thi s defi nj tj on of compeJ J j ng ne~d w~
believe that the co-chai 1:13' draft di. hites the ba lanci.ng test

. J j ttJ e bj t and unacceptebJ y.

In the defini tiOD of compeliing need in the
co'~chaj rs' draft t we iqouJd enter a J j 1)e after "sped fj c

pr.otectible inter.ests. q which we wouid add "is substanti.al

enoug:h to overrj de the presumptj on that aJ J C01U't. r~cords are

open to the general public." So -i.¡e 'Hould suggest that

jnniErJj nøatj on j n the co-chaj rs i draft to jj ve more cJ oøeJy

to what we have i.n our. dr.aft, which is tachmen t c.
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Our. fear there is that with the enumer.at ion of.

certain protect:ible interests, the dc;ifjnitjon of certain
protecti.ble interests, that the definition of. compelling need

j n t.he co-cha:i rs i dréi,ft :is not expJ:ì ci t enough about tniE

ba lancing test, and cour.tS may forget t,hat all that t.h.~r.e
Bre other parts of the bel anci ng test j n

establ ishment of. a protactible inter.est.

IThere i So some J anguage j n our draft C :i ch drE\w a

lot of. heat and not much 1. ight about me'!e sensi ti,vi ty,

tj on 1:0 the

embarrassment or desire to conceaJ the details of litigation

is not in and of -¡,tself. a c.o:mpelling need That has been
deJ eted from the co-cha:i rs' draft. And whj J e we thj nk that

is still an accurate statement of the law r T. think it dr.aws

more controversy than j t desiErves and so a)'"e not reaJ J y

insisting and advocating that, although it is a cor.r.act
statement of the law.

Rand Care j dent) caJ between the co-cha; rs i draft.s

and out' draft talking about ip.ss r.estr.i.ctí.vp. alt~rnati.vii i:md

a fj ndi ng that sea) j ng J J actuaJ J y protect the j nterest of
the pt~r.son that sought to be pr.otactad ~iqithout b~~ing over.

broad"

n in the co-chairs' draft adds that fjn phra.se

"that violates any law or. involves misuse of. public funds O'l:

pubJ j C offi ce U We take a broader approach that any

information about the administration of public office or. the
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1. ope"Catiol1of gover.mllent should not be seal~d and would ba

2 more absoJute test on that than the co-chs; TS l draft
3 currently pr.ovides for by deleting that language.

4 We dj d not enumerate protectibJ e j nterRstø

5 specific pr.otectible interests that would be cover.ed by ¿.1 .1~n.1_ s

6 ruJ e. J gUiESS our preference j s fOT no speed c categorj es

7 and to remain gener.al and just talk about specific

8 protect:i bJ e j nterests, aJ though tqe can see some benet) t to

9 spelling out specific categor-ies. Again. the tear. i.s that l.n
:10 the tri court you come j n and you say "trade secret," the

11 judge looks at pr.otactible interests and you have tr.ade

J 2

1.3

J 4

15

:)6

secret. And that may be the end of the dj scussi on thou t.

goi.ng thr.ough the balancing t.hat necessa'lY

In addi t:i on. J try to t.hj nk' of some const:i t.utj onaJ

right that would warr.ant in9. and I r.eally couldn i t come

up th one un) l?SS you accept that there j s a const.i tut:i onaJ

17 right to pr.i vacy. and T. am not sure that is the case. So 1:

:18 have questions about 2Cc), Jmean, 2(:b), protectjb)e
19 interests. and that ii\fould cove"!' ".

20 As Chuck' sa:i d 1 tha defJ nj t:ion of court records j Fl
21 the same N vie did not want to bite of.f. tha discovery f.ight,

22 whether dj scovery j s subject to the samiE sitandards of seaJ:I ng

24

23 as documents that ar.e actually on tile at tha cour.thouse

th it :is vary :important to get a TuJe in pJace about. t.he

25 documents that ïa'te actually fi.lad at tha COlir.thollse and
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1. c81:tai.nly would enco'lt1:aga any' fut'thei:, st,udy about discover.y

2 and seal j n9 of dj scov8ry and proteçt1 ve orders and so forth i

3 but thought that was a stUdY bast left to another. day and not

)C:or thj s ruJ e

d:i.scovery.

So our TU) e, sd m:i arJ y, ~TOUJ d not. affect

OUT ruJ e, as 1 as Chuck's draft, wouJd affect

i:ettlement ag-ieementi: that ar.e actual fi.led at the cm-lct,

but woul d not Teach beyond that. and tJ~Y to mfike pubJ:i c

settlement agt'eements which were not raauir.ed to be fi led and

whi ch were not fj J ed th the court

There is a ver.y cTucialsentence in 8 of out' draft
that j s om:i tted, an introductory sentence whi ch st.ates,

"All o1:der.s of any natur.eand all opinions

made j n the adjudi ca tj on of cases aTe sped ca.l J Y

made public infor.mation and shall never be sealed II

Jt j s that fj rst sentence :i n fL 'J~hat J anguage

tr.acks 8x'êlctly Open Recor.ds Act language in Saction 61?.

tn:! nk r j j'= anything, shoul d be pub) j c Jt. j s aJ J orders

and opinions that a~e made the court which actually

ai n the reaaon;Î ng and the nJJ i ngs of tbe court

language was included in 011'1 draft to ;:espond to

parti cu) sr -- at J øast one psrti cuJ Br tuat:i on where an

or.det' was sealed and the par.ty seaking to unsaai the recor.ds

coui d not even be toJ d the basi s for the order by thei r

And th:i a

lawyer That was the Tuttle Jones case* So we think that
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that is a ver.y cr.itical --
MR. MORRJ S Po you m:i nd cJ ar:i fy:i ng for me

what you just said? 1: mean l'1hy i.s 'I:h1.5 pal:ticular. Open

Records Àcts phraseoJ ogy j mportan t to you?

MR. HF;RR1:NG: T think the l:eaSQn we lef.t it

out, j t is j n the Open Records Act

¡VIR TJ'RATHF;RßURY: i'lell. 1: think it belongs

the ruJ es too. and J -iqj J J tel J you . because there j s a

very fundamental debate about whether. the Open Recor.ds Act

appJ:iea :in any fashion to the jud:icd or to court. clerk

files. And so we thought in an abundance of caution, since

we were do) ng thj. and there realJ y d:idn' t ReBm to be mllch

dispute at the cOTlmlittee level. that that language should bt"

J eft j n here to coveT any pOSEd bJ e J oophoJ es :i n the

appl icat1.on of the Open Records Act.

¡'If! havE' one great COnCE'Tn aboiit. t.he co-cha:i rs'

dr.aft. and that is the pr.ovision tor in camer.a hear.ing ~

certainly are senBJ tj va to the probJ em of brj ngj ng and having

to fi.le tr.ada secret infor.mlition or. other. types of

protact:i bJ e j nformati on th the court and recogrd:iE' t.hat a

potential -- an open hearing alw.ays has the potentiaL. to

reveaJ the i nformatj on that :l s sought to bE' di Bel osed. But.

in camer.a hear.ings. in my vie~1 and expe,=-i.ence, i'eally hi:ve a

greatpotentj aJ for abuse. J th:i nk you ~¡¡ouJ d fj nd an aJ most:

indiscr.iminate use of the in camer.a hear.ings because of --
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1 because in eve~y situation an open hear.ing might r.eveal. the

2 :information sought to be protected And we w.ouJ d urge t
.1 that be handled 'through instr.uctions f.xoni the judge to

4: J not to l~ifVE!aJ :i t j:n the:i r quest:l .on;:ng as was done j n

5 the oral ar.guments at Tuttle Jones -.. in the 'l'uttle .Jones
6 case wh:i ell some of you may be fami J:i ar w:i th, :i nvoJ ng a

7 fi le that ~fas sealed involving sexual ablUile of a patient by a

8 psycnoJ.og:i st. and rea) J Y i'lOUJ d urgfl no jn camera head ng

9 provision or certainly not 'tha one that is included th a

10 fa:iJ~Jy wieaK showing :in t.he co~'cha:irs' draft..

11 There is a real minor differentiation the not i.ce

12 prov:i sion Our notice provjs:ion would require t.he party

13 giving notice to desc~ibe the type of r.ecor.ds which ar.e

14 sought to be seal ed j n the not) ce So act.na:i J y just .,. .) J sr:

15 them. i,¡hether it isplaintif'e's original peti.tion or. answer.s

:i 6 to interrogatori es or iExfdbj t.s to surnrra)~~i judgment motj on,

17 some br.ief descr.i.ption 1 that. Ànd 1 think that is a ver.y

J 8 good and usefuJ th:l ng t.o have j n the notj ee to aJ J ow the

publ ic- to deci.de 't7hethei: 0"(' not they lAH:-mt to c-oma and spend

20 the time and the af fort to at. tend t.he head ng on tJ)e mod on

2l to seal.

22 The not. ce p.rov:l sj on j n Chuck' i¡ dnift. J aJri sure :1-::

;)3 is i.mplicit, but it onri,ts the sp,~c1.fi.c r.e'fer¡:nce that the

24 not) ce j tsaJ f can never be seaJ ed. And ~ve thj .1k t:nat. j s an

25 important addition that may be i.mplicit, but we tb.i.nk W~:i need
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L

2

3

.4

to be explicit about it.

Our tiEroporary søaJ:i"g ordør prov:i s:i on :i s qu:i te

di'ffe'rent fr.om Chuck's in that -- or. f"toni the co-c;nai.r.s'

:in that it does not prov:i de for any øxtøns:i ODS of the

temporary sealing order.. and cer.tainly doesn't pr.ovide for.

any :i ons by agreiEment. And there j B a good reason. J
think, why ther.e should be no extension to the tempor.ar.y

sean ng order$ j n th:i B case and why TRO pract:l ce :i s not

directly appl ica.ble in t.hi.s point. And that i.s once you get
your temporary sea) j ng order, you have to go ahead and post

5

6

7

8

9

30

11

;2

13

J Jl

your notice. your pub1 ic notice You have to ma;_1 notice to

the cJ of the Supreme Court so that. j t can be posted dOl'f¡l

here as l*1e 11 .

Tn the notice. you have to spec:i fy t.hø tj roe for the

15 hear.ing. and pr.esumably, people will look at these notices

j 6 and ej ther COIDt? to t.he hiEar:i ngs at. the scheduJ ed t: me or

1.7 decide not to C011\e tothé haar.ings at the scheduled tÜne.

J 8 If yeii get :i nt.() a s:i tnat.j on ~qhere t.here can be

19 extensions and extensions by agreement and so forth, t think
20 j t j s goj ng to -- j t j s not gO) 31g to aJ J ow the pubJ j C to

21 appear and contest seaL. 1.nQ o~der.s. I think ther.e wi 11 be

22 confuftj on about settings. There j s a reaJ quast:i on j n my

23 l1\i.nd in the co~'chairs' dr.af.t about whether you have to go

24 back and post a new Dati ce j f you obtai n an extan on. no

25 i'OU have have to wait again 1.5 days after. that not ice is
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postfjd or 15 days before Y01J have the hear..ngs. So T th1.nk

tbat it is not comp) ete. because the pubJ.: c' s r: gilts on

sealed racor.ds are involved, as well as the pr1.vate

):it:igan't'sy'jghts, 1 would urge the Comm:ittea not to jJ'cJ

any extensions and to adopt our temporary seal1.ng

prov:i s:i on as j t :i s lr1r; ttiEn j n our draft t wh:i en :i s

Attachment ç

TheY'iE is a mj nor di screpancy j n the sectj on on

fi.ndi.ngs t ¡,yhich is No 4-. included that th~~ Cou:r.t must
expJ a:În the reason for the f:i ndj ngs. and we be) j eve that. j s

impor.tant or else you are go1.ng to get laundr.y i.'".st f.indi.ngs

no expJ anat:í on, no reason; ng t no rat.:i onaJ €lAnd ;.¡e th:ì nJ-t

that is very important that the cour.t set forth its r.easons

seal:ì ng the records as wen as just mald ng the fj nd:i ngs

tha tare r.,equi red by the rule. Chu.ck had i.nc 1 uded a

prov:i, s:i on that the fj ndings shouJ d not reviEaJ the j nforma.t:i on

sought to be protected. T. think that, of course. is
understood, and we don t t have any prohl em th that. r thi nk

good lawyer.s can draft ar.ound that and good judge~ can draft

around that and that won't a prohl iEm :But. j f 't.hat.

language helps out t that -¡.s fine.

The sf~eiJ j ng o)~de)~ prov) s:ì on ¡ we made expJ j c:i t. for

the cl 's benef.i. t that in casas wer.e seal1.ng or.der.s ar.e

granted, there wouJd be t.i;'io fjJes, an open one and a c~¡osed

one" '1'his may be more o't a semantic d-l,ff.ei:enc;e than a
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tantiva difference becau~e, in substance, ehuck's, or the

co-chairs' draft. is substant:iaJJy idf!nt:icaJ to ours, :Rut

Ü~ that ont': minor. '('lOrding chëtngeabout two fU.es being

kept by the cJ erk' s off) ca.

'j"he conti nu:i n9 jur:i sd:i ct:i on prov:i s:i on of ours :i s

vi rtuaJ J y :idf!nt.:i ca) to Chuck's, and that j s very important

fr.om our. past lawsuits the pr.es.s or. otru'H~ parti.es
been heJd to intervt.me too late to chaJJengf~ a sealing ordar

because the trial cou'(t' s jurisdicti.on 0'1er. seal iug or.der.

expired. So that is j mportant

'rhe appeal p'lovisions -- T lrifant to dixect your

attention to the J aat two sentiEncas of our draft

tachment e r the sentences t,ahich begin "Upon any such

appeal. the trj aJ court) B faj Jure to maka the speci fj c

fi.ndings r.equir.ad. in Paragr.aph (B) (4) shall neWH' be harmless

error and ahai J be revers:i e error ø " And then t.ne second

sentencf' sa:~l'S r "The trial cour.t' s to comply with the

:18 not:l ce of hEU¡lr:l ng requj remants :i n Paragraphs on 0) through

19

20

21

22

23

24

25

('ß) (.) shall "Cender. any saal iug or.der. void. and of no f.orce

and affect. i1

tis an accurate statemant of the Jaw. We thi nk

the impo"(tance of it is such that it deserves a place in thf'

rule J can antic:l pate that there wouJ d be a Jot of harmJ ess

error. cases if we did not have that, and you are never. goi.ng

to hanl'e adequate appeJ) ate J~evj ew un) iE.ss you requjriE the
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1

2

3

trial courts to explain i:he reasons for. the seal "lug and make

thei)~ f j nd:i ngs .

The second sentence there about compJ j ance wi th the

notÜ~e and hear.ing requ"lr.e:men:ts is equally impor.'tant.

of cont.empt, passi bJ e contempt of siEaJ:i ng orders. Jf there""

hasn i 'i: been public no'tice, how c:an someone be i.n contempt of

an order? And that sentence j s diEs:i gned to accompJ j sh that.

4

C of our draft, Attachment e. not 'foun.d i.n the

co-cha1 rs' draft. Jt prohibj t. counsel from thdraii:i

records except as expressly per.mi.tted by other. rule or.

statute. Tn the evoJ uti onary process of drat ng th1 ø ruJ e,

we foresaw a big loophole if we had these pretty spacif.ic
OrdiET -- requ1 rement. about what you had up there to get

r.ecor.ds sealed or unsealed, but left the r.ule silent as to

whether or not records cou) d be thdrawn once a case :i s
settled or. disposed of.. And this is intended to close that
10ophoJ e"

I can' t gj va you a sped fj c exampJ e of a casiE j n

which that has happened, but T think th.at 't'laa1.l agr.ee that

wi thd:ra~iIaJ :i 51 not. a good conciapt. And so ¡¡ be) ongs :i J) thE'

rule. And I wou 1.d be happy to answer. any questions 'lhat

summar) zes what T percej ViE t.o be the dj ffiErences between the

co-chairs' draf.t and our. latest draft.

"HFa~RrJ¡G: l;1hat we might., beC6\Hse J In')O!,q

25 you have got to get out of. her.e T ,,1ant to lay these
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speci fic issues out for the Commttt~a to just kind ot go back

and have an e'~chang~ on t.hosiE poi nts so that at :1 thE'

Commi ttee is clear on those T. do want to get to discover.y

and J do want to gE't to settJ €:ment J a.t.er. but J lmow you are

not concerned about those.

ThiE fj rSlt onE'~ on cJ ear and conv:i nc:i ng evi dE'nce.

And aga'in, on the draft, that i.s the question of whethet' a

compel J jng need :I s a standard the mov:i ng part.y ought to ha'~'e

to establish the four factors by clear and convinci.ng

evidence or by a preponderance of thiE ev:i dence &

The biggest object 'ion we got to a clear and

conv:i.nc:i ng standard was trade secret J And agaj n, do
t\iP' include trade secrets or not in the r.ule? r('hat an
j saue we J J come back to. Rut th:l s is what they sai d

They said, look, if ! got a trade secr.et ! need to file

sui t to protect because somebody just J eft our compRny, J

have got to shm'i under HydfJ v 0 Huf. under. Secti.on 757,

the )~estat.ement courts, l' hRve got to show that theriE j s a
trade secret. 1: hava got to put on exper.t test'imony of that.

J have got to show j t has competj tj ve val ue, so J have got to

analyze the i.ndustr.y and the coinpetition. 1: have to show

that Jhave kept j t SeCriEtr the protectj ve securj ty døvj ces 1

have UfH~d, noncmnpet.'ition .a.gi:eements. physical st=('mr.i. and

the J ike. That can be shown And We do j tat aJ on the

iner.i.ts. but i.t is a lot to show, and it 'is di icult in a
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tr.ade secr.ets case to show that. T.f. you make me t right

i when J fj J e sui t. t have to meet. a cJ ear and conv:i nc:

standard on a moti.on to seal. you impose a standa~d

J wouJd never have to meet at tria) on the merits. J

never, to pr.otect my right my pr.operty right -- and

Court has he) d j t j s a property rj aht -- 1 couJ d

at tr.ial on the merits under 
a lesser. standard

couJd seaJ the records. Why don't r f:ìJe my case?

T. can i t seal my r.ecords, you have abolished my trade

ght because r c.an' t pursue t.hat d g-nt. :i n court ,. Jf

that evi.dence in, T. lose it" T. give publi.c noti.ce of'

my trade secret is, so Jean' t sue to protect. my trade

wi thout r.evea 1. ing my trade sacr.et. And 1. f. you have a

cJ ear and conv:i Dei ng evi dence standard. that :i ø a h:i gheT

standa~d then T. won ld ever. have to meet on meri ts. and t

can't do j t, and 1 can i t do j t r:i ght away, perhaps 0 That:i s
concer.n that the intellectual proper.ty bar 

has given us,

that :i s why lief and J took the courageous stand of not

any standar.ds of pr.oof in her.e and letti.ng you, all

that, whether j t shouJ d be preponderance of thiE

evidence or clear. and convincing evi.dence 'lhat is the o'l,her.

0)1 that one. can taJ k about each one of tJiese as tie

through t or. we can go through -- whatever. 
you want to do.

MR MORRJS: The th:i ng j s Tom j s goj ng to
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1 leave at noon, and l really lrlOuld like, before ~\le sta-it our
2

3

debate, for us to be sure we understand DeCai)Se J

is a t"temendous amount of mer.i.t in this proposal

j nk there

And "(

4 wouJ d ) j )fa, ; f you don i t rrd nd f for Chuck to go cJ.hiEad and Jet

5 t.hem have their. dia loguf:i 
and then let 's ~ome bacl" and make

6 our decì sj on.

7 MR HF:RR1N'G Tom. don't l'le go tbrough

8 t.hese one by one. Doyon want to add a.nything on cV~ar. and

9 convj nC:1 ng1

10 fljR 1.F:ÂTlfF.RRU'RY: J, J guess my j"'eflpo.i$e to

11 that speci tic hypothetical or example that you gave is that T.

:: 2 am not surE:! at the outset of a case why the trade seci"et :1 s
13 actually being filed with the cour.t as pen:'t of the peti,ti.on.
J.4 1 would thj nk that. you knm'1" you can di"aft €àlhoimd t.bat j f

15 that is a problem. Now -- and that is one r.eaSon ,-ihy our.

J 6 proposaJ doesn l t speak to discovery because that. :i s wht"re

17 most of the tr.ade secret fights come up -- is ita trade

38 secret or is not
1. 9 MR. HF.RRJNG- You ariE t"xactJ y r:i ght. The bj g

20 pr.oblem f.or the 'trade sec-.et t folks. is 1. f di.scove?'y i,s

2:1 j ncJ uded j n th:i S 1'u:1 f!, and then aJ) of j t. j s gO) 09 t.o be out.

22 in depositions and all tha t . 'they would say, we 11. you may

2.3 haviE mot) ons for summary judgriEnt, you may have other j ssues

24 we need to resolve and you would have matte~s f.iled of. -.ecord

25 and it is aJ J out on th~! tabJ e and you make us have a
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i standard that i.s toug1.e1:: than what we ~muld have to mee't

2 ot.herwj se.

3 l'JR. J,F.ATHF:RBURY: :Rut. jf :it. :is a Jegjtjmate

4: tr,adesec1:et. they can maet the clear. and (';onvincing

5 staiida:rd J mc-ian J guass j t :i 5 just --
6 l'HL HF.RRUIG:: '¡hey may 0':: may not. be able toR

7 IJF.A'lHKRJiURY:; ThiE probJ am has come up j n

8 past l'1her.e things that really aren't legiti.mate tr.ade
9 have been cJ aj med to be trade secrets? and then they

10 have been sealed. And when looked at. the judge or appellate

J J court bas hel d, wel J. that j s not. ai eg:i t:i mate trade secret,
l2 open up the les.
~ 3 So I don't know how to gat above that spec:i fj c

l4 other than to say the ri.ght to open cour.t r.ecor.ds i,f. a
15 fundamental )~:I ght that. has been recogn:i zed j n the common J 8,~'f

16 and in some cases in the constitutionÆ And 80 it deser.ves

i 7 at he:i ghtened burdan ofp:roof.

18 MR, HRRRT.'NG Okay, T. think that i.s a fair
19 presentatj on of both SJ des. The trade secret J aWYiErs have

20 one and the media have another. rand T. think we
21 have pretty ) set j t out as weJ J as WiE can on that j ssue.

22 On tht~ mei:e sensitivity language -- nO~1. this would
2.3 go under Sectjon (a) (1) (a), J think ;e-i where you have :it :in

24 your.s r don' t you?

25 l~R. 1,F:ATHF.RRURY: Yes, biit J don't think that
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1 real merits a lot of discussion now.

2 lwIR. HF.RRJNG.t Vou want to forgflt. t.hat? ,llJ J

3 right.
4 MR RRA)\JSON Can ~\le hear d:i scuss:i on on t.h:i s?
5 ,H~RRtNG: Yes. let me go ahead and make
6 d:i scu8sd on on that On hi.8 draft, j f you :i J J ook at t.hi s
7 Item C that we passed around. ha has got td.s languaga added

8 l.mde:i~ (a) (J) (a) ,

9 "Mere seDsd tj vi ty, embarra.ssment or desd riE t.o

10 conceal the detai 1. 0'( litigation Üii not in and of
i i itsel f a compa) J j ng need. U

12 Okay, the reason i, t was left out. ther.e ara two
13 reasons in the draft t.hat we subm:itt.ed 'to you. Number one,

1(4 t'1e felt that was ¡dnd of obvi.oiis anyway that we set out what

15 the four standards are, and j f eJ J you couJ d show :i s mere

16 ti'1i ty and embarrassment, you didn't meet the four.
J 7 standards,

18 Rut the bi gger reason that :i s not :i n thflre j s the
19 taroi ly tappaared at the Comm't ttee. and 'they objected

20 because they saS d r J ook. WiE have dj vorce cases where we

::n have -- wa expose to all the wor.ld i t we can' t af:al the
2.2. r'scords our assets. We di se) ose tbj ngs t.hat. Wfl dj d to each

23 other. that we pr.efer. that nObody ever knew because we didn't

24 ts¡ant to do them, and some of t.hem aY'e pre embarrass:i ng.
25 And it r.e.ally -"- 'that is a factor. for at leastsOlneti.mes
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embarrassment and sensi.t.i.v1.ty i.s a l.agi,t1.mate t:actor.. rf you

J ooJt at the ch:D d abuse case where apat.:i ('nt has abused a

young child. part of: that 1.s sens1.tivity. We are worr.iad

t seins:itjv:i.ty and eimbar:rassment t.hat. that. ch:iJd wi:l:l be

caused th.ay ar.e a young adult and find out that thei.r
parent abused them se,rnaJJ y a:; an :i n)"anL So they say --

the fam1.ly li:ufyer.s are r.eally the raason that i,s not i.n

there They .said you just shouldn't takiE that, you shouldn't.
have that completely because some of: that element,

siEnsi t;ivj ty and embarrassment, is something you couJd Jook at.

when you looJt at the other. inte'casts" 1: think 'tOln came up

th that language r j s not concerned about :i t ~ J don 't. thj nk:

it adds ç¡r.eatly to the standar.ds we have got anyway r tht~ f.OlD:-

substant:i va standards of compel J j ng need

MIL Tll~A'lHF.R'ßlJRY: T th1.nk othe-r pp.oplp. a-rt"J

conoerned about j t because j t j s a correct st,at.ement of t.he
law, and WP. tr.1."1d to quality it by say1.ng mar.e sansi.ti,vi.ty

and j n and of j tsel f So we tri ed to answer some of those
concer.ns, but i: think that tha púl'lti.cal r.eali.t,i.t?R ar.e U\at
it probabJ y needs to come out to pJ ease some peop) e who are

inte-rested and thay think that i.s all they may be able to

show and. in fact, 1 th:ink they could show more J think

that in all those cases mora than me~e sensi.ti.vity,

embarassment and so forth :i s :i nvolvad. such as sexua)

interes't or other things that quali.fy a$ a l.t~gi.timate
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t protective interest.

2 li.R. HRRRJNG l-iere sensi t.:i v:i ty or iEmbarassment

:3 'lA)ould neve:r be enough to meet the standard anyway So we

4 have got the four cri teri a .
5 MR. :RRJll.NSON J don't want t.o j nterrupt. but

6 couJ dn' t you hand) e the t.wo proDJ ems you are hav:i ng tl1:i th t.he

7 two sec'tiona by merely accepting tl:ade sacrets in the fir.st
8 sect:i on and accept:i ng )" aini J y J ên¡'lE under (ed (:1 ) (a) ?

9 ll1R. RRRR tNG We tr.ied. and ,1m have proposa 1.s

J 0 and 1 have got another draft that we J J c:i rcuJ ate probabJ y

11 after. lunch that does that as to tl:ade $acrets. Ànd we had

:: 2 dj scussJon, and Ken :i s not. heriE today, Ren F'uJ J e)". who

13 par.ticipated pretty activelY. But that was discussad. and "J ;ii, L.

J .4 was -- :i t :i s a J eg:i t:i ma te t'!ay to approach :i t l and we jus t.

15 ultimately ended up with we don't to di f'ferent

:i 6 ruJ es for everybody. rle ought to try to do ever:~ithjng we can

1'7 in one r.u 118 When you do that. you have a compromist': pr.ocass

J 8 that doesn't draw j t exactJ y. But you are got. Jmean

19 that "is one way to go at i, t. 'l'he trade secrets, thol'.gh, you

20 ai~e going t.o hear Jatar iqhen we get. to t.he dj scus!:d on, some

21 of the plaintiffs lawyers have had the vi.ew that. hey, trade

22 secrets have been abused, PeopJ e come j n and say II trade

23 secret: r" and ipso 'f.acto. ever.ything gets sealed . 
and that

24 shou) dn' t be aJ) owed. And you have to dj st; ngui shbet"~~eeJ)

25 ca.ses where people are suing specifically to pr.otect a tr.ade
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1. secr.et to cases tihere you have discover.y and somebody says t

2 .' Rule 507 pri v; J age. I,et-' s not. get j nto my 't.rade secr(-:ts
:3 in the d'iscover.y pr.ocess. But we can talk about that

4 probabJ y a J;i ttJ e more after J uDch j f you That. :i s

5 you Br.e r.ight i that is a to go about
. "-i, ¡;. i:t just got too

6 cumbersome when we started draw) ng three separate ruJ es.

7 Anyway , the next point T think that '"('011 mentionad

8 d~~aJ s th the J anguage of (A) (J ) Cd), and t.hat j s one of the

9 '!equirements to show compelling need would be that saaling

:io J J not restrj ct pub) j c aCCiEBS to j nformati on th j e:

11 detrimental -to public haalth. or. safety or -- and lief.t:\r and 1:

J 2 have aJ ready changed thi s ruJ e so :l t doesn't :read the t'lay you

13 have got it, but let me r.ead it the way 1. t does read, the

i 4 rest of j t. "or to j nformati on that concerns the

15 administ'i:ation of public of.fica or. tha oper.ation of

J 6 governmiEnt and that shows vi oJ at; on of any Jawor j nvoJ ves

17 :mi.suse of public f.unds fo'! public of.'i:i.ce."

J 8 In ess~mse. Tom' fl ver~¡j on wonJ d not. have tJie

19 r.equi.rement that that i.nfor.mation conce,:,u'Îng pub1. ic of.fi.ces

20 relates to a vio) ati on of the Jaw Here j s the ratj onaJ e for

21 having that requirement. ti we simp1.y say that if the
22 j nformatj on concerns pubJ j c off) ce or pubJ j c admj nj atrat; on,

23 and we don' t say that the infor.mation has to be negative r

24 just as we sa.y :l f the i nformatj on concerns pubJ) c hea:i th j t

25 has to be detr.imental to publi.c health, then anytime you have
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got any cas~ that in any way deals wi.th a public of'eice, you

can 1 t sea,) a record 0 And our v:i ew lriair tha t. :i f the

infor.mati.on is somehow neg.ati.ve about a publ i.c offi.ce and

the)"E'd"ore the pubJ:i c ought to know about j t, then cert.a:i nJ y

sealing should not be allowed.

:aut what we are trying to do :is s:impJy say that jf

a case tangentially involv'es a public off.ict';, that shouldn't;
aut.omat:i ea) ly mean you catl' t ever sea) anythj ng, And that :i s

the r.aason for that dif.fer.ence T. have not ar.ticulated that

as cJ eeiU~lY as J shou) d have, but the :ì des j s under our dra)"'t

that there ought to be sorne showing that that infor.mation

reflects negatively on the office -- a v:io)atjeJ) of the Ja¡'i,
misuse of f.unds ver.sus si,mply concei:-ns the off.i.ca. T. don't

know j f thej~e j s much to add on that, but that j s the j ssue

and 'we can talk about that one more later.

MR. JJF:A'J'HF.R.BURY: a pract:i ca) matter. J

:i 8

19

20

21

22

23

24

thi.nli: that puts the tr.ial court l'1ho i.s tr.y''ing to. lìia.k* the

determ:i nation to sea) or not t.o seaJ :i n a tough pos:i t:i on. Js

he going to say that that i.s a vi.ölati.on of law up front 'I'1h.en

a moti on to seal is fj J ad? r thi that j. a hard test for a

trial court, and it is Teally -- it is almost a ~enBorship

mode. J mean løle are taJ ki ng about that anyway. Rut j t j s

too il111Ch, in my view. Access to i. n for.ma t ion abo11 t govarnmen t

shouJ d biE b:roader.

MR. RF.RRJNG; That takes a JjttJe more taJking25
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1 around. Maybe if. we can do that af.ter lunch. I think the
2 generaJ j saue j s cJ ear.
3 Onprotact:l bJ e i nt.ereats now, th:i s j s the
4 subsecti on under Part. A. Paragraph A. and we had a Jot of

5 di.sc'll.ss1.on i.n the subcommi, t tee, lots of. di ffer.ent appr.oaches

6 about wneU:iE':r we try to art:i cuJ ate any protactJ bJ e j ntE'rast..s

7 or. not. whether "illi just hava a general standard. 'But the

8 fam:i J y J êU;1 bar, the j nte) lectuaJ propEOirt;ír bar, some of t.hese

9 other. concer.ns were suppr.essed. And we tr.ied to put these in

:i 0 just as exa.rnpJes of whiEn you m:i ght fj nd a p:i"ot.ect,j bJ e

11 inter.est You have still got to show all -four thi.ngs up in

:: 2 Paragraph Ii. But thi S 'l'las an attempt. to J j sit some of them.

13 't'om's speci.fic comment ;;'lent to (A) (2) (p) which
:i 4 refers to consti tuti onsJ ri ghts and does not refer more

specifically to anything other than that, And his question

:l6

17

:i 8

19

20

22

23

24

25

was we) J j s -~ J th; nk he d he j s not sure j f thE' ri ght of

:n

pr.i,vacy is a consituti.onal r.ight or. not In any event, \'1e

have t.aken care of :r ght. 0)": prj V&iCY :I n Subaectj on (a), wh:i ch

r.efers to r.ight of. pr.ivacy. So i. f. there is another.
consti t.uti onaJ :d ght t.hat aOIDi:pody can j dentj fy that. ought to

be protected is r.eally the question

Somebody thi s morni:ng _.- we ware k:i cJd ng around and

somebody said i,¡hat about i:el igi.ous right? And there Ü; a
Seattle ')'imes v Rhi nehart case where there j s a casiE

liihich there was a discussion of. t'f-Jl igiol1s rights in the
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1 context of a sui. t by a r.el igious ot'ganì.zation or OGcul t

sgsj nat the m~dj a and the madi a wanted to get. the

con tribii t i.ons to the t'e 1. igi.ous or.gan i. za t ion. get d i. scover.y of

that. And there w'as some d:i scusa; on maybe t.hat :i nd:l catE!S :i n

addition to the r.ight of privacy. maybe that implicates the

t amendment rJ ght to freedom of reJ j gj on. J don i t Know

if i. t does or. not. but the-re is some conce"ln that if somebody

can reaJly someday art:icuJate a legitimate cons tutioDa)

t'ight. r.eal izing that that is a moving and always has
been rR1Ì th our SUpreME' Court t that l'le ought to aJ J ow for j t.s

p-rotection. And I guass part of the t'esponi;e to Tom would be

j f there STen' t any. we don i t neiEd to worry about :i t., 1t

doesn't hurt to have it in the r.ule If ther.e ar.e some that

peopJ iE can art:i euJ ate, l,ye wiJ J aJJ ow them to be protect.ed.

That i.s the -ceason 'tie have i. t thar(~ and he does not.

JUST1CF. DOGGRTT: ChUCK t beyond that on that

par.ticular. saction, di.d you enumet'at€' protet'tible interei;ts

and he does not? You aJ so have j n the Coinmi tteiE eha:i T draft.

deleted t.he ref:erence to "substantia 1. enough to o'\err";.de."

It :is not enough eVen under your draft, js :it, to just prove

one of those protectible inter.esti; Ther.e is still a

ba) anci ng test that the court has to engage j n to determhJiE

whether that protectible inter.est is suf:f.icient and
signi fj cant enough to oViErrj de the p:resumpt:i on of openness.

¡VHe R¡'~RRING: Ri.ght in (A) (1) i.n 'ront's d-ca'ft,
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1 he had "substantial enough to ovet'ride" wher,~ we have

2 "overrjde." And J tr.dnk t.hat. rea)Jy was just. an ec.Ut.or:aJ
3 decision that "subsantial enough to over.r.ideu d-i.dn' t add lUllCn

4 meanj ng to the ~~ord overr) d~~. How do you ovef'rj de ) f :i t ;I s

5 not substantial enough to ovet'ri.de? But there sti.ll is
6 baJancing, and it :is stin :required, you have .51t:iJJ got.

7 to consider. all tour of those factot's.

8 'He has J anguage -- 'J'o.m had Janguage :l n hi fi draft

9 "concerning all order.s of any nature and a 11 opi.ni.ons made.

:10 and the adjudj cat.:i on cases are spec) fj can y made pubJ: c

11 inf.or.mation and shall nevet' be sealed." And we left that out
:i 2 because we forgot i\'hat he sa) d

13 Basically, he said that, yes. it is in the Opt~n
14 Meetings Act Tbere j ø some questj on about the appJ j catj on
15 of. that, and we thought it was there and that would take

16 care of j t. 1 th; nlr lve can add t.hat back j n there and J

17 think we pr.obably should just to -- if that has been a
18 probJ em, and ha apparently ha~ anco\mt.ered a case t-fnere :it

19 has been

20 ~'Ìe have got a prov:is:ion :in a draft t.hat wouJd
a1 allow for. in Camera heari.ngs. As t mentioned before, you

22 gj va not:i ee the pubJ:i c can appear. the med:i a can appaar.

43 will have a noti~e that is posted. The clerk of the Supreme

24 Court wi) J have a bu) J et:i n board or somethî ng where post

45 these notices of motions to seal that have been 'filed ar.ound
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1. the stata. fmd tha idaa is that thE:' pub1 ic 0.:' tha p-iess can

2 cO.me:i n j f they want to oppose a mot:i on to siEaJ

3 Wa have taken the posi.tion in thì.s d-iaft that ther.e
4- are times at the mot.) on to seal hear:i ng where :i t :i s

5 imaginab1e that YOll can't pr.e'\n.'l1. on your. mot i.on.. you can't

6 sholq Jl1hat you need to show, what you need to protect wi thout

7 -ieveal1.ng . J.1.1', and that ther.e ought to be an allowance to-i

a j n camera. hearings j n those tuati ons, and those ø:i tuati ons

9 only, wher.e if you pr.esentad the evidence the chicken has

:i 0 flown. J mean the cat j s out of :bag. And that. :i s the :i dea

11 of havi.ng and. an in camer.a pr.oceading. And i:he-ie pr.obabl~i

32 shouldn' t be many of those ')"orl1 :is c()ßcerned that that might.

13 lead to abusi.~ and we will have all 'i.n cam.e-ia hearings.

:UJ. Again. that :i S flt)meth:i ng where the tradf! secret.

15 lawyers wer.e concerned -- how do T. have my heari.ng and prove

:i 6 up my RuJ e 507 pr:i vi J ege or my t)~ade secret. :i f j can' t. put on

17 the ev.~dence of. what my tr.ades€cr.et is t'1ithout my compe'tito-i

:: 8 OJ'' TRhoever J am concerned about sj tU ng :i n t.hera and hear) ng

19 what it is" And ef.fectively, if. 1: can't have an in camera

20 eX8minatj on, j f J can i t have an j n camera p:resentati on f J
21 have lost it, my tr.ade secr.et is gone i: am not sur.e we dr.ew

22 that ljne right, but that was the idea behind. at Jeast in

23 some instances, allowing an in came-ia presentation.

24 Anythj ng e) se to add on that. 1'om?
25 ¡viR. T,'RA'I'HF.RBURY No r 1: thi.nk -i sai.d.
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eve~ything I could on that.

H~RRrNG: AJJ right Tom had a PTov:is:ion

in Pa~ag~aph (8) (2) dealing with notice And I think, if my

notes are Tj ght, you had a provj on requj ng speed f:i cat:i on

of the type of -reco-ids to ba sealed. thati,s ( the notice

wou) d say the t.ype of j"ecords to be sea:led.

OUt' notice px-ovis1.on si.mply says you descr.ihe the

cause number of the case, thiE general typiE of casiE. because

in most cases where you have a saa 1 iTIg. say 
a txade secr.ets

case, most of those cases, the press i sn · t go:! ng t.o care (

most family law cases ( the press isn' t going to care. But we

want some geniETBl descri ptj on. What we were concerned about

is that somebody might validly get a sealing order. and then

be overturned on a techni ca) i ty because we were concerned

about the ambigui. ty of what you had to desc~ibe by the type

of records to be sea) ed0 And again f thi s goes to

tJ1hether. we inc"lude d:i.scover.y 01: not wi thi.n the rule il

Tom's vers:i on doesn't j DCl ude dj scovery Go ahead f Tom.

MR hI'A'-r'HF.RfHJRY: 1, our. dr.aft is . little

t :llol"f! apecd fj c than that. It does)'' t say t.he t.ype of

~ecords r it Bays the specific cour.t records ought to be

sea) ed, whi eh I thj nk eJ j mj nates a J j ttJ e of that. probJ em of

the potenti.al ambi"guit~t bacause you just 1. i.I'Ü the pleadings

or exhjbj ts that you are jng to sea).

MR HF.RR !NG: We were conce1:ned t ha t if you
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1 list all the pleadings. do you have to list all the plaadings

2 j n yom~ moti on :i f you are down tht! J j J)(-! :i n a case? 'flhat do

.3 you do if. you have tht~ trade sac-i£;ts whe-ie you have got

4 documents and memos? rlhat spec) f:i c:i ty need you have:i n t.he

5 notice? And again. the answer to this issue you have -iaised

6 depends, j n part, on whetner we have trade secrets -- or

7 whether we have discovery in there or. not. t think it is

a iEy :i)C; dj scovenr j 5 not in and :i t j s .not such a prob) em.

9 t thin)!: thos¡e ar.e the posi.tions on that.

JO Tom said aJso under (B) (2). t.he not:ice prov:i on,
11 that we should have an explicit statement that the notice

J 2 shou) d .not be sea) ed, and we can cert.a) nJ y add that iole

1.3 thought since the notice has to ba posted publicly, it has to

:i 4 be fj J ed \q:i th the cJ ark., :i t has t.o be .served on the cJ erR' of

15 'l'exa.s Supreme COio~'t and posted publicly that'.e. We d1.dn' t

J 6

't 7

:i 8

19

20

21

22

23

2,4,

25

say :it snouJdn't be seaJed because we thought t.hat pret.t.y

well gave sever.al.public aCCt-1SS points to the n()t1.C~r and

that j ø not in there.
, hl:;A'lHr:R'8URY: T. guess t 't'las mor.e ~'lot''t1.ed

about a retrospectj VB BeaJ j ng of the not:i oe after the

proceeQ1.ngs had a1.'teady been had.

t j 8

MR Hr.RRJNG~ Ri gnt , the temporary

sea 1. ing or.der. r and this is the procedure i. f. you don't have

tj me to go through the pub) j c noti ce and the p\J'bJ j 0 head ng

that would allow more or less a TRO procedure.
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Tom' s version does not allm'l tor an e'Kt~nsi.()n of

the jil-day order RuJ e 680, t.he TRO o1'der, basi ca.))1' aJ J CH\/S

for. an extension, additional extension of 14 days, and we

sjmpJy foJJowed that. The reason 1 t.h:ìnk that. is in RuJe 680

is kind of the pragmatic r.eason, T. suppose, we have

encountered here :l n '1ravj s County tlihereyou 'j'RO and than

you are on th~ docket and the court doesn't r.each you and

sometjmas you need an extl?nsj on, and we just t.hought there

ought to be the possibi 1 i ty of one extension if you r.un up

aged nst a dock(~t crunch. Wi tJ) respect. to ~.- we aJ so aJ J oi¡¡

fut'thet' extensions i. f. ever.ybody agr.eeR And 'rom Ra'td r well,

that j s too broad 0

J guess our noti on was that we pui:1 t pi~ot.ectj on j n

het'e T.f anybody disagr.aes with a temporar.y or.der of

sealing, you canfiJ iE a mot) on to dj ssolve ~lha t ~;¡e a)) ot'i you

to file on two days notice. So ther.e is always that

protectj on to come j n and undo the temporary orde)~seaJ j f

som~body wants to. But it is just kind of a different way to

a.pproach j t. .

confusion

t"JR. 1.F:ATJiF:RBURY: "Ie) J, J reaJ J y do fear

tf you change the hearing date that is posted

22 through the extensj on processi J thj nk you aregoi"g to
23 poss,ibly confuse paoplaand shut out people who ~1ant to be

24 hea:ni j f they can't -- j f they can't f:i nd thiE hE'arj ng oj" j f
25 it has been put off. t aiso have the question about whether.
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or. not you have to go back and r.epost notice if 
you get an

extensj on and change your hear) ng day.
1-1lL HKRR1:NG: Oui: position on that ~ias that you

shou) dn' t for Ed ther one of thosf' si tuat:i ons 1 the reaaoJ)

being given not-i.ce, ~¡e postad a i')ublic notice at th.~

cOUJ~thouse, we post.ed pubJ j c noti ce t.h the Supreme Court,

It anybody seen it and ca~ed about it at all, theyar.e
goj ng to know about the case. And you shouJ dn i t have t.o

'repost a noti.ce f:/'iie'iY tinte the hear."Í1.Çl on the motion to seal

gets reset because someti mes those resettings are out of your

control They mair be thin the contr.ol of the cour.t or. the

court coordj nator or reasons that you can't real J y have any

influence over., so shouldn't have to keep giving notice, and

that j f we gave that one ~-¡ave of not) ces 1 pubJ;i cJ y, J ocal J y,

filing with the c1.erlt, filing 1$1ith the Supreme CO\l'rt, that

woul d be adequate nati ce Jf somebody cared about. the Cêl$e,

1.9

could get into it and find out when the hear.ing was.

That was t.he rat:i ona) e.

¡\:lR. IIi;ATRFa~,ßURY: The other tr)jng :is, the

J read the co~~diaj rs i draft, the extensi ODS couJ d be

indefini And, Chuck, you said Qne extension, and that

20

:11

22

23

24

not the way J read tn; s draft J conJ d be mi si nt.erpret:i ng

it. But I had a 'real concer.n about no de.fi.rd,te maximum tÜue

period for a temporary seaJ ing order

MR, HERRtNG: 1: think you ar.e ri.ght. t think25
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i;.,e ought to add "the orde-r ii~ €':Ktended for a li.ke peri.od"

probab) y j f WiE are goi ng to hav'e an e,rtens:i on prov:i s:i on at

all.
l:1R IJF.A'1HF.RÐURY: One thing that. -- are you

th that tempo-râry sealing ord:e-r?

MR. HRRRJNG: Yes.

. T,EATRERF.mRY~ One thing that T. neg1.fH:tl!~d

to :mention that was om; t.ted from the co-chad 1"5 l draft the

finished

fir.st time t ~H:;nt thi:,ough was the very tai1.end Q'f. ì?aragi:aph

O:i) (3) difaJ:i n9 th temporary i ng orders :i n our
Attchmfmt e, And basicallY t,1hat th'is pat"t of our. proposal
does :i s to reinforce that. Jf a party has obtained a
tempor.ar.y sealing order, he still bears the bur.d~n of. proof

at any hear:i ng on the meri ts of .stab) j .hi ng everythi n9, of
establishing all pr.ongs of. a f.our.-par.t test rand it is to

attempt to work around some of tJie equj tabJ e argument.s that

have been r.aised the past that parties relied on the ent-ry
of a temporary seaJ j ng on;¡ei~ and so somehow the burden of

proof should be lessenad. That was an argument that was

raised qui te :fecti vely j n the 'JuttJ e ,lones case where, of

course, in that case r the fi had been sealed f.or. 18 months

and thiE part; es had entered :i nto a sett.) am.ent. agreement. We

to10n 't have that specific problem. in this case r biit it is a

cOlfipeJ J j ng argument. J th:i:ok on the grounds of etIu:i ty the

cour.t should give mor.a credence to the temporar.y sea 1. ing
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1 orde'l and somehow lower. ttu~ buxden of pr.oof. asa pr.act ica 1

2 matter or j n hj s consj derat:i on because of t.ne entry of t.h€!

3 tempor.ary sealing rule.

4 l1R Hr.RRn\m~ r t.h:i nk our posd t.j on on thê-lt. t'¡¡êU'-i
5 that thEl rulEl clElar.l.y- statas that ;.1: the-ce -l.s a tempor.ary

6 seaJ j n9 order, . mati on has to be fj J and t.hen you have to

7 have an actual hear.ing, and the same standard should apply

8 and j t liiOUJ d be a cJ ear 'vojJatj on of the ruJ €! :i f the court

9 somehow sa:i.d, 1, bacal1se ther.e 1ifaS 'fee a TRO
J 0 entered, it :i s a dj fferent standard than temporary

11 injunction That is the analogy 0 '!ut that is just not
12 having- that SPiEc:i fj c bad exper:i ence, r suppose, j s the :reason

13 we use that literal appr.oach,

14 MR. J.F:A'JHF.RRURY: Yes, J thj :i t. was just our
15 'fort to be more expl icit and to anticipate some of the
16 probJems. that might come up.

1.7 ltJR HF.RRJNG ~ AJJ r:i 9h t, next., turnj ng t.o

)8 Subparagraph (B) (4), the findings provision. Tom has a

19 pr.ovision, 1: think, that requires -- YO'l have to help me

20 thei~e, Tom

21 l.;R. J.'F:J~THF.RBURY: The reason for such

22 findings, it would require tha court to explain its reasons,

23 j n add.j tioD to just maki ng thf~ fj neli ngs requj red by the

24 four-part test.
25 MR. HRRRTNG: ThiE dj fference j 5 j n our
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1. Prov"i.S1.on 4 there it says "in or.der to seal records r the

court shaJ J makiE spec; fj c fj ndi ngs demonstrati ng that a

compelling need has been shown." And he adds the language

and the rea.sons for such fi ndj ng5ì. thought that was taltan
care of in the next Subdivision 5 which has the sealing

order, and the saaling order , j n part, thiE sea) i ng
provisi.on says ther.e that tha order. would have to include the

speed fi c find:i ngs, the cone) usi ons of Jaw, the t;i me peri od i

at cetera. And i t you have to have i.n the order the specific

fj nd; ngs and cone) usi ODS of Jaw, J don t t know how you cou) d

do that w'ithout having the l:easons stated. And we just

thought ;i t ~qas redundant wi th 5, J thi nk r :i s why that j s not

in ther.e.

And then Tom has two provj si ons des) j ng wi th

appaal. one of them stating essentially that if the cour.t

doesn't make the fj ndj ngs, tniE spec) fj c fi ndj ngs r that. wj J J

always be rever.sible err.or. And that is just kind of r t

guess r a judgment ca) J as to whether you want. to J eave

whether you want to the hands of the appe 11.a te cour.t 1. ike

tha t or not Ànd r thjn)r that :is the difference on that.
. MORRIS And, 'lom, why do Y'Ol1 say that. is

:hnportan t?

. I.F.ATHF.RBURY: It j s j rnportant. for the

tr.ial cour.ts to get in the habi.t 'with this r.u.le of
artj cuJ atj ng the findings and the reasons for the f:indj ngs.
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1 t think t otherwise, you would see a lot of. harmless err.or

2 cases J think j t j s important for procedtiraJ a.nd
3 substantive r.easons.

MR ~ H:FRRJNG: Ves. smd :r guess the vj e~.¡ of the

alter.nat-i.ve was that the i:ule 1.S f.ai't'ly qlear and 'ti:d..i:ly

mandatory j n j J anguage, and j f the tr:i aJ court d:i dn i t., the
appel1.ate coui:t would have to havE' a pr.etty good t'~ason not

to fj nd the twas rE'versjbJ e i:rror. ßu t J can see your s:i de
of. it.

You aJ so ha~re J anguage t.hat the tr:i aJ court's

f.ai lur.e to comply with the noti.ce of. hear.ing r.aquir.ements

shaJ J render any seaJ j Dg order voj d and no force and effect,

and that is basically the 8ame i.sue The r.ute 1.S :ini:mdatör.:.\r r

the J anguage j s mandatory' w Do you need to go on and add that.

addi ti.ona 1. language Baying it 1.B void if. they don i t do it?

:i 6 lilR. J.F:Ã'lB'F:RflURY: J th:i nk you do beCalH!ie j t j s

17 void, not just voidable.
:i 8

19

20

21

22

2..3

24

25

MR B':FRRJNG: Ând then the J aæ:t poj nt J th:i nk

you had was 8bou t th~ thdrawa 1. of i:p.cor.ds, and there is a

provi si on j n -- he has an extra ?:rov:i s:i on F. that says "No

cour.t, t'ecol.d shall be w'Î. thdr.awn fr.om thE" l'ubl1.(~ f t 1.,:: excp.pi:

as express) y permi tted by speci fj c statute or ruJ e. " And T

am not sur.e that i.s not i.n our.s" t t.hi.nk somebody had

view that you couJ dn' t do j t anyway 0 :Aut J don i t know

that it shouldn't be explicit.
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1 t think those are main issues that Tom wants to

addresi: and speak to We can e:i theY' do thos~ or J can go on2

.3 into the other draw the issues on discovery.

4 MR 1'l0RRJ S : don't we do these. And my

5 sense i.s while we ar.e on this topic 0'1' these n.ew ser.i.es of

6 topl(~s, let l s mOVe th)~ough them and then go t.o t.he next

7 problem.

8 l11R HF.RRJNG: Okay, that :i s :fj ne The j ssne

9 is we want to kind of hold back thG'Hl Ol.rr d1.s("~over.y and

:10 sett) ement and trade secrets i rea) j ~i ng the t.rade secrets i

'"_ l whethei~ you put it in our. otl.t, has some i.mpactt pe-rhaps, on

32 bow you decide some of t.hese other issues.
13 . T,l;;ATHF;R13URY: ! want to rnakp. clear- for.

J 4 everybody t.hat trade secrets we t.hj nk ~'louJ d be coveriEd :i n OUY'

1.5 -cule. !t is not a aUf:l'ti.on of ei.the-r or.
j 6 MR. HRRRJNG:

..J ,

17 MR I,EATt-¡;RHURY i:t is just not speci fi.ed.

:i 8 lilORRJS: ire) J us then how y'ou th:i nJ( t.rade

19 secrets 'tmuld be handled under. the i~ocke P.u'lnell draft

20 hare. C
21 1.F:A'1HF.RFiURY ~leJ J, a t)"'ade secret. i;;¡uJ d

22 be a f$pecitic inta-rest whi.ch is l'ubstantial enough to
23 override the presumpti on of open court records :i fA, ¡if C and
24 n we-ce met. So tr.ades sec-cets, pr.ivacy r.ight f ail sorts of
25 protect.j bJ e :i nterests that have been recogni ~ed are øubsumed
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1 in our definition of compelling nead "\iher.e -i.;e say specific
2 interest.
3 MR. HF.RRJNG: Why don't, however anybody want~

4 to do it, we can go back and talk maybe about tha clear and

5 convi ncj ng :ì f anybody wants to tal:l about that.. ShouJ d tne

6 standard, assuming that you-all dec1.de to adopt some l:ule

7 that remote) y resembJ es thi s, shouJ d t.nE' standard )"'or show:i ng

8 those four. factor.s as compelling need be pr.epond.ar.ance of the

9
. "

eVJ Qen ce or cJ ear and conv; nd ng av:i dance. ,And aga:i n, t.he

10 ma'tn objector.s to clea-r and convincing eviçh"mce were t.he

J:: tradtl secret) awyers who saJ d WE2 don i t ever haviE t.o show

1.2 that, we can't ShO~l it r.ight away, and that is too mlich of a

13 burden and, in fact, argued that :it t'wuJd biE un(~onst:itutjonaJ

14 because you will take away t-rom us by your. rule our. r.ight to

1.5 pi~otect our property j nterest.

16 eRA tRMAN som'~Es: We can take that in hm

17 steps Fj n3t of aJ J, shouJ d we nave a standai"d cu~t:i c'tO at.ed

18 the rule at all. and then if 'we ar.a going to have one,

J 9 preponderance of tbe ev:i dence or cJ ear and conv:i ncj ng or what

20 have you.

21 Js there anyone who fee) s that there shouJ d be no
22 standard ar.ticulated hare?
23 MR. SP1VF.Y: That is a good starting point,

24 Let's talk about this.
25 ¡VIR. BRANSO)\': J.iEt me ask tnj s: lVJaybe we cou) d
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put this i.n per.spec:tivp. and get a f.eel f.Qr. the Committe~. 1:,

for one i wouJ d vote to substi t.ute the J.OC!Ke PurHel J proposal

tor. the joint co-chair. pr.oposal. in toto, 1701.\ uti.ght get

enough votes :i n the blfg:lnnj J1g that. vJe couJ d safeJ y puJ J baC!K

some time that we WEn:;'e going to use that we could use in some

areas j f there j s a majorj of 'vot..es for that proposaJ.

So 1: would move that if it would be appr.opr.iate at

this time, perhaps as a tj:ru:l--savjng mathotL

MR~ l'1ORRT.S you talking about to 'lfork of.f.

of?

l~R :ARANS01\ Ya$"

12 MR. MORR T.S ßac:ause we al:t~ going to have some

J 3 more work to do, Frank,

14 . :ARANS01\ ~ I understand we have got to deal

J 5 wi th settlamen , we have got to desJ wi th trade seC!1"iEts and

16 thosa other ar.eas, but T. mOVIFJ we use the rJocke P.u-tne1.l

J 7 proposal as the base as opposed to the co-cha:i 1"s proposa).

18

i 9

20

23

22

23

24

25

and seconded.

MR MORRT.S: T. second that.

CHAIRMAN SOUl.F:S: O)tay, that has been moved

Any d"i,scuRsion.

JUSTJCF, HF.CHT: Seconded by the co-chaj 1"1

MR MORRT.S: We both gave each other. the r.ight

to erawfj sh 0

a lot of it
MR HRRR1NG: J think we both djd

I don't think it makes a whole lot of

j sh on
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9

to

JJ

12

:i 3

:i 3.4

1 diffe-rence, thiR dil'c!lRs.ion, because T. think 'fH~at:e go;.ng to

2

.3

4

have to come back and confront aJ J of these j ssues anyi'lay,

but we ai:e sti 11. going to have to about thebui:den of
proof, ¡\Thather you want cJ ear and convj nc:i ng OJ'' whether you

want by a preponderance of. the evidence.
MR~ BRANSON WouJ d you be acceptabh~ t.o that.,

Chuck, 'then, if 't'ia just subs'tituted the t.oclte Pur.nell as the

base?

5

6

MR BF:RRJì\lG-: For d:i sc\if'¡~d on purposes, j t

doesn f t malte any di. f'Eer.ence because they' a-rt'~ ai'1ful1.y cL.ORe.

Rut J thj nk we sti J) need t() address and at J east vote or not.

vota on the individual pr.ovisions. The-re ara a changes I

14

15

16

17

18

:19

20

2J

22

23

24

25

wouJ d make j n the ¡.ocke Purne) J juat as a matt.e)" of

consi.stency, but 1: r.aally don't care which one we have 'for

dj EgCUSSj on purposes, J don't: thj nk j t makes any dj ffey'ence.

JUS'r'cC"l'; 'lF;¡:Ph~S eould T. ask liefty why' hB

s:i gned off on a proposaJ he j s JJ :i Tlg to thdrai;q

I'4R. illORR i: s Chuck and T. had the speci. tic

.understand:i ng 1¡fe wanted to put someth:i ng out l':ef()re the

Comiu'Íttee but that we could tht'm _.- we a'l~ not "i.n conc-rete on

of j t, and r th:i:ok after hear; ng th; s thj a morn;:og that

the-ce iqill be changes made in Tiocke Pur.nell than ther.e

J J j n the co-aha:i l' draft, and :i t n s:i mpJ; fy l'ihat. we are

tr.yi.ng to do. 'l~hat l.s my whole reason in doing i.t becal.use we

are go;Î ng to get to the same ace probahJ y any~YaY y but j
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1 think Fr.ank may be ~ight that that 11 g~t us ther.~w"¡_ th01.t

2. as many amendmen ts

3 MR.. HF.RRJNG j don't. have anYPJ"obJ em i",j th

4 that & Th~ idi~a o'ê the co-chaix' s dr.aft was that ~le took
5 nav; d Perry' s draft and nav:i d Chamber) n' s draft and the

6 'fJocke Pur.n~1.1 d-raft and td.ed to put them a 1.1 tog~theï: and

7 get as much concensus as WiE cou) d and deal to some of those

8 i.sues we ar.e going to have to deal with anyway to go back to

9 that draft %

CHAJRMAN SOUL.¡iS % Anymona d:i scuss~¡ on on

11 whether. .,le stal:t with the rJocke 1?ur.nell dr.aft? How many in

12 favor ofstarti ng wi th 1,ocke PurneJ J draft? HoJ d your hands

1.3

:i 4 count, J thi nk. J thj nk j t j s for the Jiocke PurneJJ dnàft.

up, please. Okay, thosa opposed? Okay l,et rile -~" t b~,t tt~r

15 but let me just see them again.. Those to sta~t wi tho th~

16

1. 7

:i 8

Locke PurneJ J draft pJ ease show your hands That j s ~i'ab c.

One, two r three t four.. , øix, seven, eigbt, nin~, to.

Okay, those who want. t.o start th the C())mrÔ t. tee

1. 9 drai:'t One, two, three. tour., , seven, eight, ni.ne.

20 Okay. Ho'i'l many didn' t vote?

21 OJtay J, ì-i'E' wj J J start \'1) th JJr guess, we

22. start wi th 1.0cke PurneJ. draft. That:i s :i 0 to nj ne.

23 JUSFril:C8 ". FollotfiÜl.g the f;.ne

2-4 tracUt:i on of the court j tseJ f

25 CHí\tRll.iAN SOUll'fiS: T.-t is almost a f.ive/f.our.
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ratio, isn't it. Okay, we a~e sta~ting with the mater.ials

beni:nd 'J'ab C, And tha book, j f you Dave the boo)" and :i f

not, T. think that that was also passed out. Right?

~ HRRRING 1t j s J abe) ed C on the bot.tom j n

the little handout that we sent outh

CHA1R.MAN sour.F,s: Sent ¡,OCJl:iE :Purne) J

12/26/89,4:12 p.m. Dr.aft 1.2/26/89. ts that it, Tom?

nAVJS: Ye51

CHhT.RMAN' SOUT,F;S: Okay, star.ti.ng wi.th that

questj on, is cJ ear and convi ncd ng t.hiE proper standard.

'Fi.rst -- T. guess f.i'lst should we ha:vp. a Rtanda~d ar.t.i.culatedæ

Ho~'l many fee) that ",1e shou) d have a st.andard artj cu) ated?

MR SP!VRY: ! didn; t vote because !

haven t t _.- 1 have got -- 1 think WiE ought t.o dj scusa f:i rat of

all whether. we want either. of: these progr.ams. l have got
soma raa) sari ous concern about that

SOUTIES '1 t t think t'1e are --

¡ think that i ø goi ng to put . JotHroadus, that j s go:i ng

of baggage on the t "tme.

. HRRR1NG: J thj nk j t j s a J egj tjrnate

21 question. You know, 'íie spen:t a long t.ime lì.stenî.ng to a lot

22 of dj ffe-!rent v:i tniS and the Code j s cJ ear l'le Dave got to do

23 somethi.ng and i caal1.y, ou~ goal that would be my goal

24 j s just to get someth:i ng before you so you couJ d start

25 working .th it and if you l$1ant to --



to

:: ~l7

1 l".R MORRTS The ~egistatur.e directed the

2 Supreme Court il

3 l-IR. ø HRRRJNG i the J,egi sJ ature dj reetad

1. the Supr.eme eour.t that Section 32. OtO on Page 792 of the

5 materials, it ia d "The Supreme Court ahal J adopt ruJ es

6 astabl ishing guidelines for. cour.ts to lÂse in determining

7 lfhether j n the j ntereat of just. ce t.he riEeords in a cj vi J

8 case, including settlements, should be sealed" 'llhe Supr.eme

9 Court

CHAJRMAN SOUl3F:S: That j Sl why Senator GJ asgo'lf

11 sent l"iar.ty over her.e today to be sur.e we do our job.

:i :6

13

:: 4-

15

:16

th j t. We have got to do thi 51Okay, Jet' s get On

and so let i s go on with it How many just as a test

ø JVlORR1S: J make a statement?

CHA-cRMM\T SOUfJRS: Yes, s1.r.

1'1R.. MORRJ'S: WhiET! Chuck and J d:i dour

17 d1,scussions, it doesn't matter. wh1.ch dr.aft you ar.e on, T mean

J think it j s very, very f't:r'ongJ y W€~ need t.o t.el J these t.r:i aJJ 8

1.9 courts out ar.ound the state whether or not the burden on the

20 J i ti qant j s preponderance of t.he ev:i dance or cJ ear and
2",. .. convincing ø

22 CHAJR~¡A.N SOU1,F.S J thi nk a strong vote j s

23 go1.ng to sustain that.
24 ¡'IR i.IORRJS: No :matter hOl'l we go" :r mean J am

25 not taking a posi t.ion which one r.1.ght now. t th1.nk that if



1:8

1 the Sup-teme C011rt "is going to come dO~Tl1 to "(iile, we 11111St SfF:t

2 ft burdiEn of proof.
3

4

CHAJRl'lAN som .1\5 How many agree? Show by

hands All r.ight, you won that without opposition. 1.

5 )~jght, which is it, cJaar and conv:incdng or preponderanciE of

6 the evidence? t gUèss who wants to speak to that?

7 MR nORSANF.O noes cJ ear and convi ncj ng mean

8 that you have to establish a parti.cular. f.act by showing that
9 it j s hi gh) Y probabJ e rather than just probabJ e? Js that thiE

10 dif.f.et'ence hettfeEm pr.eponden.lnc(': and claa't'and t'onvincing? T.

JJ think that is the djfference.
12 MR. HF.RRJNG: Tom j s s t.j JJ here. don't

:i 3 you speak to that.? That j 51 your Janguage.

1.4 MR. Tl-í:tA'tHRRßURY; ~C can't r.emembe-r the exact

J 5 de:fJn:i tion. It. stêl)~ted as a menta) heaJ th case

1.6

17 the--
1.8

JUS'tT.CF. 'lERPrlES: It .ls a strong belief

MiL nORSANEO: J am opposed to j t for that

19 reason because that is what it is,
20 l'1R ~ O' QUJNJ\i What? You are opposed for what

21 t'eason?
22 MR. nORSANEO: J am opposed to havi og the

23 burden on somebody to show that tha F.Ji:stence or. rU)n(:fKì.st~nçe

24 of something j s hj ghJ y probable rather than ju~t probabJ e
25 bp.cause T. don't know whether. it ends up being pa-rt-lcular.ly
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:i 9

1 meaningful on one hand, and on the othe-c hand, it is

2 somethj ng that j s so at variance wi th our standard procedUJ"es

.3 that it is procedurally difficult to handle . .i'ti-.

4 CHAIRMAN SOUY,F.S: Rnst-y."

5 lVi'lL lVícMA T.NS: W'e 11, in addition, thi: -- i'1her.e

6 cJ ear and conv:l nc:i ng has roa tar) a J j j n the) aw before, you

7 are dealing This attempts to put theth aspec1.tic thing

8 burden on aJ) of the factors and a)) k:inds of things, each of

9 them having to be estabiished by clear and convincing as

opposed -- which reaJly being done :is a ghj ng process

11 anyway. And it doesn't even put c1.l:~ar and convincing on thli

12. we; gh))1g factor, whi ch j s rea)) y, J t-h:l nk f what he wa.s tJ"y:i:og

13 to accomplish, but it actual puts it on proof of elements,

1 ~lhj en j s I don't think that there ,"ea:1 J y j s any aspect of our

15 law that requires each of tha elements at that level. T.t is

17

J 6 the uJ tj mate :i ssue t-hat- you are tal k:i ng about must be cJ ear

and convincing. And that bother.s me tee-IDS of. multiplying

:18 the burden manyfoJd

19 Secondly, the court haR beJ d prevj ousJy that oJ ear
20 and COl1Vil1cing ismer.elir a lp.gal í'pecies of. f.actual

2.1 SU)l:fj c:i ency comp) aj nta an:ir~1ay wi th regards to when you are

22 talking about at an appellate level,
2.3 MR. SPJVF.Y: If you don't have clear and

24 convi.ncing, how are you ever. going to have rever.si.ble err.oi:,

2.5 in every case? Jf you wi J J just put that cJ ear and



:L2.0

1

2.

3

.4

5

6

7

8

9

10

:i

convincing in the'lfi, T. guar.antee you we 11 i:everse

case,
l'JR. nORSAJ\!RO: We)), that :is a p()jnt.

MR . S P T.VF.Y tsn't that r.ight?

MR e McMAJNS: Who knows? Now 1 the other, from

a procedur.a 1. standpoint *

MR. 0 QUJNN Broadus, Rusty doesn't tqa:nt t.o

take a position until he sees who hir.es him

lim .l"IcMA1NS : depends on who has got thE!

money.

MR. O'QU1NN Pardon me, J,uke, J shouJ dn 't

1.2 have interruptad. t couldn't restrain myself #

33

14

CHAIRMAl\! SOU¡'F.S: J rj ght 1 øther di seusa) on?

John O'Quinn

:15 MR. O'QUINN: Okay, J g\leSS lI:!t concern :is just

16 kind of R fundamental one t don' t get involved in these
37 vejøy much 1 but 1 just. thj the preponderance of the evi denc..a

18 r.ule wo'rKs, and it seems 1. ike to me just reading thiR, t am

:: 9 also j mpriEssed by the apparent arg'Ument of trade sacrets

20 ther.e is that someho'l~ it seems like they are put in the

23 procedmøaJ backi'lards, j t j s unfa:i r to them~ 1 haven't heard

22 a so1.ution to that problem yet, 1'111i le -c have not got any

23 personaJ j ntiErest j n the outcome of that because J don i t.
24 handle those kind of. cases, they' seem to makt?i a l.e(.¡i ti.mate'

25 pojnt to me.



J 21

1. Sacond1y, the guy tr.ying to get an o~de~ sees me,

:6 has to jump through about J 4 dj fferiEnt hoops hare Jt. j s

3 ~eally ha~d to get one. Bver.ything has to outweigh

4, everyt.h:i ng eJ se, and then you stach: on t.op of t.hat that he

5 has got to do it in a clea~ and convincing manne~. And

6 th:l s j s morl? of a vi scera:l on than a :i ogJ caJ reactj on.

7 seems like to me you are ju.st bui.l.ding aiila 11. this guy
Scan' t get over very of ten. And i s good pubJ j c pol icy?

9 ts that wh.at Tiie want he-re? À-re we making it too tough to get

J 0 one and we are wri tj ng th:i s ruJ e such that j t j s t.el J j ng

11 tr.ial judges you shouldn't g'¡.va one of those things ever.

12 aJ most.. And maybe t.hat i B t. we want, maybe that. j s what.
13 the law should be T. don't pr.actice in there. T. don't
J 4 unders tand :i t

15 ø I,F:A'1HF.RRURY: That:ls t.he Jcnq.
16 MIL 0' QUll"iN T. am just 1. ing you the iiiay O(
j 7 )~ead th:i s thi ng, j f J wen:~ a tri aJ judge J ool~:i og at thi s

18 "(ule, t would say it 1.5 going to be ~éal tough for. anybody to

i 9 get a BiEal1ng order. Be j s goj"g to have to do aJ ot -- hi ø

20 burden of. p~oo'f sounds to me ahnost like a cr.i.minal ca:ie.

2; F:varyth:i ng has to out~iej gn everyt.h:i and has to be done j n a

"2 clear and convi.ncing manner

23 CHAJRltlAJ\¡ SOU1,?,S: ..lohn CoJJ ins,

"4 MIL COTITaT.NS: Under. the curr.ent rule,

25 166(p) (5) on protective orders, results of d:iøcovery can be
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1 sea led no~¡ only tor good caus"! shmim That is the standai:d

2. that ex) sts now. Ànd j t seems to me j f we don't haviE cJ ear

3 and convi.ncing in ther.a, then we ai:-e el iniinati.ng good caiJsP.

4 reqii; rememt, ) n essence, and ng you can just come in and

5 pr.eponder.ance of the evidence over.come thp. public's r.ight

6 to know what i ø in a court fj J e And we are protecti ng a

7 hei.ghtened public interest. it seems to me, and T. think that

8 that is the necesEd ty for the cJ ear and comd nc:i ng standard

9 here. T. don't think we ought to have just mer.e

10 priEponderance That j s my own opi nJ on.

1 t eRA nUi1AN SOtHlP.S: 'ßranson.

12. MRø :ARANSON: ~iouJd it be app)AQprjate for the

13 tr.adt~secret lawyer.s nOll1 to add t.he except i.on tot' the tr.ade

:i 4 secret) awyers on cJ ear and conv; nei n91

1 i-. :i eRA T.RMAN souiir;s: 1: don't know. 'lliat is a

:i 6 very compJ j cated questj on.

17 MR. BRANSON ~ Pardon?

J 8 CHA.:rRlvlAN SOUJ,¡:;S: That qUE';st:: on has a) ot

19 of -- that is a coiuplex qll,tfstion ',¡:

2.0 MR RRANSON': J r J underst,ood Chuck to say

21 earl ier the major problem with using claat' and convincing

22: the j ni tiaJ paragraph ~.¡eJAe the trcide secret probJ ems. NOl4 ,

23 I see trade sect'ets misused in attempts to get seal orders

,24 on a reguJ at' ba~d s where anything that the manufact.urer

25 doesn't like a pt'oduct is . tr.ade secret. And so I don't
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2

3

4

5

6

7

8

9

10

11

j 2

13

J 4

15

16

17

j 8

19

20

21

J 2;;

hava problem putti.ng it in (~lear. and ~onvi.nci.ng ø 1: do

thj nk :if ~fe are go:. J'g to treat. the tniide secrets specj fj caJ Jy
as you all do 1.i your. draf.t, ,qe nead to put a defi.ni tion of:

what a trade seCJ"'et 'Woul d be so that ~-;le couJ d cut out --

HF:RR1:NG: 'Well, you raÜ;ed two 0(' three

poi nts there The trade secrets come up j n two cont.exts :In

the stuf.f. we saW befor.e tha eommi ttee. One is the pcoducts

case '. '9ousue sotnlSbody, you tfant t.ne:! r engj THiHi'¡r:l ng drav.-i5 ngs,

and they say "trade secret," and it ends up being

confidential and sealed.

The other is whiEre trade secret forms a bas) s for

an affirmative claim for reJief and it is really a trade

secr.ets case and somebody is t'cying to protect i, t.. lile do

have a 'versj on that, 1 don't even li1'ant t.o takiE out because j t

is so cumbersome that tr.ies to identify that catagor.y of

cases and treat it completeJy differently, and we can do

that. And that is a way to handle the intellectual p~oper.ty

J en,¡yers .

If you Jl Jaok, jf you stjll have your notiEbook,

if you 11 look under. Tab t you \1 see some very

boci pherol.ll51 object: ons by' i nte) ) actual property bar who J

22 promise you will jUßt come out of thei~ seats if we have
23 cJiEar and convincing for trade Recrets. They think it is
24 unconstituti.onal. because ~le have got r.ight now imder.the
25 to protect j t and we can do j t trj aJ on meri ts but we can't
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L do it --
2 CHAJRl.lAJ\ SOUJ,F:S: ¡,et me t.ry and hand) e :i t

3 this way: T.f l'le decide pl.Aeponde"tance of the evidence -l.R the

4. ri ght test, we don i t have t.o. deaJ w:i th the qUi~stj on thélt. you

5 r.aised. So let's go ahead and maybe f.ir.st get to that poÜi.t

6 whether the concensus :i $. plAeponderance ef the ev:i dance or

7 clear. and convincing.

8 Any further dj scuas:i o.n on these standards? Anyone

9 have anything else to say about that? Okay, how many feel

j 0 that clear and convincd ng j s the proper standard? AJ J rj ght,

11 that is one, two., thr.ee, 'four., f.i,re, sÜc/ seven. liet me
j 2 count them again J sa~q hands go up again * 1s yo.ur hand up,

13 Lefty? One, two, thr.(~e, four, f.ive, / seven., eight.
J 4. These who. fee) a prependerance ef the ev:i dence j s

15

16

17

:i a

19

20

21

22

23

24

25

the proper. standar.d show by hands. please One, two, thr.ee r

four,fjve, six,. seven, eight, nine, :lO, JJ, 32.. Okay,

p"teponde-rance of the evi.dence 1.1 be the standard, What, i.s

the next questj o.n" next object:i on?

MR. MORRlS: Then you ar.e in (a) (1) (a) down

there, the werd:i:lg en men'~ sensj t:i vi ty, embarrassment 1 or

desire to conceal the detail. of litigation tsn' t that

where we are now?

11R HF.RRJN'G: 'We can go. there j f you want.

That f. i ne 1: don't think ther.e is any pr.oblem real with

takj ng that out, j s there, though maybe Frank had a d:i fferent



1

2

3

4

5

6

7

8

9

10

lA:;

v"Ìei'f on i.t

BRANSON Yes, j have a probJ em. Most of

'the time i¡qhen T. $4'!E. reco-id:s att~mpting to be saaled, if. I

understand r:i ght, the ¡.oelte PurßeJ J :i n that regard

is, in fact, the law now. And most of the timeS, those are

the on) y reasons that J SiES proposed to the court t.o seal
records. So i 1: the law is they shoii l.dn t ba sea led. fOY. thC)se

reasons, then j th;:ok :i t ji,: t:i me we tol d the t:rj aJcourts,

¡~1R. FO;;RR1:NG: T. don i t think i.t makes a whole

Jot of dj ffersnce h ng that J anguage :I n or out. The
11 reasons that we articulated to have it out wer.e the family
) 2

1.3

:14

15

:l6

1.7

:18

19

20

21

22

23

24

25

law bar who sajd those are ement.s that. we do cons:l der. You

still, it you show mere sensitivi or. enibarraRsm,=;n t ,you

don't get s seal j:og order You have got to meet aJJ four
prongs, and 1: don't thinJ~ it impol:tant, pr.obably, ona way

OJ~ the other, and 1 th j nk that was Tom's )"'eeJ j ng as we)) 1;'ihi:in

ha put it in I just don't think that is a big one

¡vIR. FsRANSON t CouJ d ~fe soJ ve t.hai r probJ am by

putting sensitivity alone or. amba~assment alone?

. HF.RRJNG: J think we that. ì"Jere

sensitivity, embar.r.assment or desir.e to conceal the details

:is not :i n and of j tseJ fa co:iPE'J J j ng need So J tb:i nk: that
. ~1.B Gone.

MR FsRANSON: Un) ess thE're 1 s some eompeJ J j ng

a'lgument for. taking i.t out, Kqnen you put that in, you ly
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2.

3

-4

5

6

7

8

9

:10

11

:i 2.

13

34

15

16

17

:i26

so1.Vt~ a lot of. problems thE' cour.ts are deal i.ng, at least the

cases 1 am down arguj ng agai nst sea) j ng orders.

eRA T.RMAN SOUiiP.S: Does anyone lMant to ad'\10cate

the omission of t.he words ter the sem:icoJon :in (a.) (j) (a)?

All right, it iø unanimous then that stay in.

JUST1CF. :PF:F.PJ.F.S: \ihat protects t.he chi J d

abuse victim if that language --

MR. BRANSON: It says that that standing oniE

is not a r.eason

JUSTI CF: PF.F:PI,F:S What :i s the harm t.o hj m

other than embarr.assment, et cetera?

Ì,lR~ ¡.OW: Physjca), e:mot.:ionaJ harm, not: just

embarassment.

MR ~ SPIVF.Y Damage t() repu tj on

MR. BRANSON: Damage to the per.son of that

ind:i v:íduaJ i;~hj ch j s more than mere embarrassmf!nt.

18

MR. HF:RRi:N'G

J ooked at -- and J don' t

1., the taroi ly law board also

:!¡10U ought to do :i t. 0)" not do

19 -l.t -- 'ímuld also look at the divor.cp. cases where yeli ha've the

20 rj ght of pr:i vacy, they wouJ d cJ a:i m, j mpJ j cated wi th respect

21 to their. fi,nànci.al deaL. 'l.ngs that come out hi the conrse of

2? thiEcase and they, J guess f sometj mf!S seaJ t.hat * Ând t.hey

23 would say that i.s all that i.s i.s t'eally t~mbat'r.assiiu:;mt and

24 sení?d tj vi ty on our You know, you get j n to 1 J guess f

25 semanti.c arguments of whethet' it is bad or i~hether. ;,t i.s the
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1 right of privacYQ This version has delated the right of

2. pr:: vacy prot~ctj on, so we wi J J have t.o addr~s~ that

3 MR BRAl.rSON': ehtlck, ar.en' t :iron saying that

-4 embarrassment can be enough j f j t j s coupJad wi th (b), (c)
5 and (d) anyway?

6 ~ .HF.RRJNG: No
7 eHAIRMll"N' SOUl,~1S: T. don't under.stand

8 sensd t:: vi ty, that. word bei ng used. SensJ t:i ty to t'ihat.? I
9 mean isn't that r.eally what we are all taUd.ng about

10 sensitivity to trade secrets, sensitivity to child abUsiE.

1.1 Can' t we s.ay ._- 1: guess where t am getti.ng at is a suggestion

J 2. thi:'it we cons:i der droppi ng the word sens:i t:l v:: and "miEJ~e

13 embar.rassment or desire to conceal the details of litigation"

J 4. j s not enoiigh k But se:Jud tj VJ ty t.o a probJ em that. requ;i res

1. ~-.) p~otaction is what this is all about, and t think sensitivity

16 j s a bad word to have

17 ¡\fIR. TJNPAi .1,: des; re to conc~aJ is not

18 ~nough .

19 CHAIRMAN SOUI.¡;:S Pardon?

20 MR TINDALL: Mere desire to conceal the

2:1 detaj J s of J j tj gatj on j s not: enoug'h, but there couJ d

22 cer.tainly be a reason that you would not to be

23 embarrassed j n dj vorce work. J mean peopJ es i tax returns are
24 in the fi.le, any instances of spousal fighting"

25 i'¡.lR BRA,NSON~ liet me t.hìs: CouJ d ~'1e
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1.5

J 6

1. 7

J 8

1.9

20

21.

702

23

24-

25

128

handle the pr.obleill if we said "except, in matter.s ì.nvolvi.ng

:in jl.i"(¡enile com..t51 or domestj c reJ ãt:i ons matters" and just

add that?

MR S?JVF.Y: Thait j s not Emough biEcause you

have civil r.ape cases of a lot of ar.eas wher.e you do have

embar:i"a$srnent i but :i t :d ses t.o the poi nt that j t ought to

¡;l~otected .

MR. RRANSOn: What jf you sa:id domest:ic

r.elati.on matters, juvenile matter.s or. sexual -- allegations
of sexual mS sconduct

CHAJRMiI\N sour .FoS Frank r j t. runs on and on.

If we d:i d that ; n a Jot of these pubJ j c hear:i ngs then

somebody comes up with another. one and aomebody comes up th

another one and sooner or J ater aJ J you have got j 51 a general

r.ule that haB got 50 many patches on it that it r.eally

doei:m't spea" very weJJ any :1 onger. Isn' t. that what came up

in 't.he ha~ar.ings r rief.ty? Over. thi:ea dain:; you jl"\St couldn't

make an exciEpt; on. Once y'on start.ed mak:i ng except; ans p they

wer.e

MORRJS: That.:is i~by l;i'e didn't put :in that

other. draft.

MR fiRAlìSON': ¡,eave j t. :i n and just. that :' s th!?

way to go

CHAJRl.1AN' SOUJJES Anyone hav~! SiJi:vt:hingeJ sa to

say about those words "mer.e sensitivi.ty, embar.r.aøsment p or.
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J .2-

13

J 4.

15

:16
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2-

3
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5

6

7

a

desir.e to conceal details of litigation is not in and of

:itseJf a corope)J:ng need"? John O'Qu:inn

. 0'QU1NN: ~his may be mo~e of a question

than a commen t . J sounds to me ) j ke what J am hear:i ng -- J

kind of direct this towards lawyer.s 1 Har.ry Tindall ~ This

extra sentence that been put :i n th:i s one versus the draft.
tha t Ollr. subconnni. t tee CaJl1e up wi, th runs the r.i of

prevent:ing needed seaJ j ng orders i.n fam:i J Y' J eH\! casiES, and j f

that is $0, 1 think we ought to be sensitive to that problem

And J want to vote agaj net that sentence :i f t.hat j s trne.
What do you say, Harr.y?

l\iR. 'J'JNnAJ,J.: There wiJ) be ma.ny, many times

members of this r.oom, this Comnii.ttee, will be thr.ongh a

pai nfuJ d:i vorce and want t.hiE:Î r records sea) ed. You are not.

hurting the public by saal ing those ;~ecords. ''('here is no

compe) J j ng reason. ~ut:i f you put that j n there and say r

9

17 "Judga. i.t is \ier.y embar.rassing to my 
client to have 1.

:i a

'19

20

?-1

22

these pubJ j c J~eco:rds open for j nspe(!t:i on r" :r won) ci urge us t.o

talte it out and go wi. th IJe'f: iS dr.af.t on that issue.
MR. MORRIS J, Jet me speak to that,

You ltnOli1, T. joined with imu on going with this TiockeF'tsmk

23

'PurneJ J th:i ng wh:i J e ago because J rea) J y f maybe I'1rm1gJ y,

thought i.t was going to save us some tÜne today, But 1: think
that in the :interest of fam:i~r Ja~.f and J:ittJ¡f: k:idsand things

of 'th.at natur.(:*, th"i.s tRording should b!") taJten out. '(he jUdç¡f!S

24.

?-5
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1 can then balance what they want to.

2 MRø JìRANSON: ¡.ef ,weJ), here :is -çyJ1at

3 bothe-rs me. T.t is also emba't'Iassing to Ford ì;totor COlnpany

.4 that they produced a dangere,"'ous gas têulk, And j t :i s very

5 sensi t1.ve to theiu. And iiierely because 1. t ernbarrass~s them

6 and is senisd t. ve to them doesn' tmea.n that. t.hat shou) d blfi

7 sealed or. that anything dealing T;ii.th that case shOlJld

8 ed. Rveryone in the room is sens:it:iviE to the fsmjJy

9 lawyer.s' problem? But not f''Kclude them and thfJ jmien~i
10 J awyersfrom that and Jet everyone eJ se prove wbat they are
11 required to under. the -remainder. of the Act bef.or.e they can

:I 2 havE' Bamethi ng sea) ed?

13 MR MORRrS We) J r Jet me make sin that my

14 intent in removing that word woul d not be for somE'

15 sensitivity that is not a personal sensitivity

J 6 MR BRJ)"NSON J hear ti me after tj me

17 manutacturei~s and people who are r.epresenti.ng physicians in

18 :medical neg) j gence suj ts attempt:i ng to get ordersseaJ ad
19 mer.ely because what has come out in d~8covery i8 sensitive or

20 embarra.s.sment:i n the ITêU'lneJ" j n ilihj ch they kj J J ad, :i njiired or

~1 mai.med the victim~ And tdon i tthink that should be
~& app:ròprj ate. jf that j s thE' onJ y Y'eason t.hey are ask:i ng to

~3 have it Rea1.ed, t think the CQut't ne~~ds to b~,, told that i.R

24 j nadequate.
2.5 CHAJR~lAN SOUl,F.S: fiuddy J ,01;'1.
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..
i. MR. i,mI): One other area T have had prob1.t'\m$

2 :i n, J have been :in some J a~'i partneri:h:i that -- and maybe j

3 can do some tr.idty things there lqhich I don't think would
4 serv,a, you know, whe:re the part.) eft have doniE someth:i ng

5 that ~¡ould be tno-ce than empar.ra.ssment l .contribl1ti.o'Os and

6 th:i :1gB Jj ke that J just have personaJ f j about :i t j

7 don i t know that they ought to ba p'cotected. But having bt~e'O

8 invoJ in them. it could get real person r couJd see a

9 lot of those things.

10 CHAIRlvJAN SOUi.J~S: Steve jllcConn:i co.

11 MR McCONNT.CO: Ooesn't Secti.on (d) of

:12 (a) (1) (d) care of Franlt l s conCEH"n, t.hough, because we

1.3 are' not going to seal '¡,t i. t in a'O~i way 'it 1,S detr.imental to

pubJ j c haa) th or safety, and :i f :i
..

:i s a Ford P:i nt.o case, j tl.:14

15 is not 9()'i,'Og to be sealed beçal.lSe it deals with saf.ety'.

:16 CHAJRl\'AN SOUJ.RS: iloi nO' Qu:i nn

17 O'QUTN'N: 1: like steve's comment, but the

i 8 probJ em J have got, Steve, and r had aJ ready c:i rcJ ed that to
19 d1.scusS ~'1he'O we got to .: .¿.i- i. , the phr.aseology "i.ntormatio'O

20 detrhaentaJ . .. J don' t underst.and what that :means ~ rt. sounds

21 to me awkward and subject to a misunder.standing. The court

22 ca:imot restrict the public'f5 access to info:rmat:ion that JS

23 detr.imental.
24 MR. HRRRJNG: J f we propose the ch eDge be J ow

25 i.n that r.ule, it pr.obably should say sOlnc-:thi'Og li,Kt"t



2

3

4

5

6

7

8

9

:10

11

32

13
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15

16

17
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19

20
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22-

"3

24

:i 370

1. "'informati.on concf'~r.ni.ng inatters dett"i:mental."

~ O'QUJNN: That lifouJd help improve that.

. SPARKS (SAW ANGELO): Tn other. words, 'i f.

we have got some good, advantageous j nformatl on from the

publ ic, we hide that f.rom them

MR HF.:RRrNG: \ie sure can't hi de the ot.her.

eRA tRl"IAN SOUllfl':S: 1, let's -- okay, are we

ready to vote j n or out on thi s J anguage? Okay, those who

feel that this last mater.ial af.tet" 'the semi('~o1.on in (1) (a)

shouJ d be in, pJ ease rei se your hands. One, two, three,
four. . f. ive, s , seven Out? How feAl it should be

out? One,

10, 11, 1"

t.wo, th)~ee, four, five, six. e j gh t , n j n e ,se,ien ,

12 to seven T.t is out.

25

Okay, Jet i a go noW to Cd). ~hat j f you j nsertad

af.ter information "concer.ning niat r.elated to public

heaJ th or safety" j nstead of detrj li1antaJ .
. 0 QUINN: That better,

MR P.PGAR Repea t tha t, pJ ease.

CHA tRMi-\ì'~ SOULES: A 11. r.ight, in (d) it would

"iseaJ j ng '!qj J J not Y'est:d ct pubJ j c access to j nformat:i on"

insert this "concern1.ng mattet's relatad" and stt'Ute

detrimenta) slo :it 'twuJd read "concerning matterSl reJated t,()

public health (;n:- safety or. to the administration of publi.c
o)"'fj Ce OJ'" the opiErat:i on of g"OVermrient."

,. l/¡cMAT.NS Well, ar.guably, t suppose, any
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1 products case would be related, wouldn i tit?

:& CHA.JRl\'Jl~N SOUJ.:RS: CouJ d be.

:3 . SPARKS: (¡:T, PASO): medica 1.

4. mal praet:i ee

5 CHAIRMAN SOUI.F.S AJJ r:i ght.

6 . RRRRT.NG: And that was the r.eason why

7 beforiE t.hey had the detr:: mental and they -- tniE proposal t.h:i s

8 mor.ning to include detr.imental relative to administration of

9 pubJ j e offj ce Ând j tis just a questj on of j en you go

to on that.

1)

12

CHAJRM)\l\I SOUl,F.S: HO~f many J guess J

am going to say one i,s neutra 1. T.t it is r.elated to public

i 3 safety r j t:i s neutral or detrj mental.

MR. SRANSOì\i: Say r.elated to or de'tr.imenal.14

15 lílhat j s ~'lrong iq:i th maJd ng j -t both?

1.6

J 7

T.t is aWll.war.d. is confusing.IYiR. O' QUT.NN

CHAIRII'AN SOUj,F.S: non · t need . i-:i t: . It. :is

18 i:edundant

i 9 Okay, how t.hjnk only detrimental i nformati on

20 should be rE;st'r;.cted fr.omseal ing and how man:)!, think should

21. be just any :: nformat:i on, okay? How lTany detr:i mental onJ y?

22 . O'QutN'N: 'lhat the informati.on iu and of

23 the has to be detri menta) ?

24 MR HF.RRING: You mean j nformatj on aoncerni ng

25



:1

t eHA'(Rl"Uì.N SOUllRS: The way i. t is r."Îgh.t ì,um.¡ i.s

2. what we are voting foY. Those;n favor of Cd) the way jt js
3 ten r.ight now

4 MR. HF:RRJNG: No, what we taJkiEd about was

5 information concer.ning matter.s that are detr.imental. If you
6 are goj:og to do detrhftenta.J, :r thj nk .John '.8 poi:nt :i s weJJ

7 taken. T. t WOll ld have to be phr.asfid 1. that

8 The fj rat aJ ter:nat:l ve ~YouJ d be t.o ha.viE detd mflntaJ
9 i.n there, and the language \'lould be to inf.or.mation cori.cerning

j 0 matters that are detri miEntaJ .

11. CHA1RMAN SOUJ,F:S: j\) J i~j ght., how many wfi,nt. j t.

:l2. )imjted to that right: there what Chuck just sa.:id? HoJd your

1.3 hands up, please. One r two r , f.our., f.ive, si~. And how

:14, many think :it shouJd biE :lnformaUon concernjng matters
'\

15 r.e1.ated to public health or. satety or. to the adm1.nistr.ation

J 6 of pubJ j c office? One. two. three, fOUT, fj va. s:l x, seven,

17 eight, nine, 10, 11., 12, 13 Ol(ay r by a \rote of 13 to six,

:IS Cd) \'41ouJdread "seaJing ~ijJJ not res'l:rjct pubJ:ic access to

19 information concer.ning matters r.elati:d to public hfialth 01:

20 safiEty or to the adl'1:i 1); strati on of pub):i c off; ce or the

21 opei:ation of gover.mnent. U

22 Next object; ve then j n th:i s j s what?
23 . MO'RRTS: The next thing 'Would be whether.

24. or not to add -- we are goj ng to go wi Tom's :l ssues wh:i Je

25 he i.ssti1.1. hei:€ so that i,fsomething comes up he can ans~ier.
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4

5

them.

CHA:rRMAN sotn.:FS: t.hey'€! someth:i)19 about

the balanci.ng tests that ha difter.ed wi.th Jtou about?

MR ~ HF.RRING: Maybe we ough t to t and come

6

back to that later., but the ver.sion that we had had the

protect.:ibJ e :i nt.erests specj fj ed r j denU fY:lriÇi some of thoaa

That was adop'ting David ì?er.r.y' s dr.att and David ehamber.lain'l'

dJ"'aft j n tryj ng to come up wi t.h the J j st of some j t.ems t.o

addr.esl' the concer.ns in the child abuse case and the tr.ade

secrets case and thiEn the other consti tut:i onaJ ri ght case.

CHAT.RMAN SOUT,¡:S Tom, 'tell us t*1hat you would

J j to have us address next to the j ssue s:iDce you are on a

shor.t str.ing bere tr.avel-wise.

111R. ¡'F.A,'JHF.RRURY: J rea) J y t.h:i Dk one of the

most important things is tempor.ary sealing order.s and the

appeai provi si on.

CHA1Rl~AN SOU1,:¡S Okay, and the temporary

22

sealing, ''('0111, 'U: we gave the COi\r.t the lati.tu,de of one

extra -- J understand your concerns about t.he not.j ca. Rut

just as a matter of. timi.ng, 1. t W~ f.ollQwed 680 and sa1.d

J 4, days pJ us Ç!.nother J 4- days but. no morf', and we amended t.hat

rule back in '84 to say that, speci f.ica lly, that no more than

one extension may be granted unJ f'SS subsequent extens) ons arE)

unopposed That, to ma, would mean opposed anyone who is

permitted to attend one of these hearh1gs ¡, not just thE;

23

24

25
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1 parties. 680, ot course, is limited to the parties. But if

2. l1i'e had that t :i a that, tj miE-wJ se r someth:i ng t.hat. :iiOU f€~eJ

3 could be worked th?

4 ~m 1.P:ATHF:¡UmRY: J think :it :is. J think that.
5 the addition of the two-day dissolution provision,

6 d:l sso) uti on on two daya :i srea)) y hiiportant to keep j n t.here

7 if any e~tensions are granted And you might want to talk

8 abo\it i\lhether you repost. not:i ce or that sort of thing on a
9 shor.tened time frame. lhit one of my major conce'tns was the

J 0 indefir.d teness of :i t rather than just OJle extens:i on and then

1.1. a subsid'i.ary agreement which continueR wit,h agr.eemen:t. But

:i 2

13

J 4-

15

16

J 7

18

i 9

20

21

22

23

24

25

one extens:i on wou) d be preferabJ e to the the co-eha:! rs'

draft is and it mi.ght Ro1.ve some objections made by the trial

court.
l,USTJCP, nOGGF:'J'T: Was your J anguage one

extension only &

CHÃn~MAN SOUI.Jì~S Yes, just Jjke we have :in

680, .Judge.

l1R MORRJS S:i nee tn; 51 :I 51 your draft we are

't10r.king off on now, what would :\Oll niake of that paragraph?

JUSTJC¡'~ nOGGF:TT UnJ eBB øuceeøøj VB extens) ons

axe oppo$ed, that is a pi;,ob lern of c.oncern.

CHA,JRMAN SOUhRS: J just asked h:iri about that t

and he i.ndicated" 0'( course, tha per.sons who Could oppose

couJ d be any person who has an j ntiErøøt j n the hear) ng ¡
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1

2

including the newspaper. or. anybody who showed up for. that

heari ng, but not J j mi tad just to partj as ~ Of course, 680 j s

1. imi tad to par.ties aut we br.oaden this r.ule so that the.3

4-

5

6

7

8

9

10

J :i

12

13

14

:i 5

pubJ fc. j n general, has standing Ànd we mi ght iEven say

the par.ti.es or. any other. participants R

WonJ d you :1 j to have the UJ1()pposed aSlpect of

"unlass fur.ther Elxtt':TIsions ar.e unopposed by a par.ty ot" ani?'

other pørtj cipantP?

L\U~. r.r.ATHF:¡~.BURY~ That would be pi~eferahJe, r

hear. some di.scussi.on and you might want to ask fot" othet'

vj ei;qs about the L ogj st:i caJ prob) em of hav:i ng a hear))19 posted

'cot' a cet"tain ti,me l\then nonparties are going to attend. and

the partj es reaJ J y m; ght not know who ; SI goj ng j t attend so

they can't give them effecti.ve noti.ce, t for.esee that as a
prob) em. You have got reporters gO) ng from Àust:i n to

1.6 Dallas or. citizens g()ing from AURtin to nallas. The~i get up

J 7 there, the hear; ßg has been pONtponed and knOCKed off

18 14 days and you, are add'ing to ci.ti.zens i COf:ts of -- for. the

j 9 convanj ence of part; e~.

20 SUSTJC¡i nOGGI'TT: Thj f" who) a temporary seaJ:i ng

23 sect.:! on was added as a compro:m:i sa Jt was not j n the

22 or.igitu;Ü TJOCK.ir~ Purnell draft to tr.y to me~t thi.s.

23 ~fR 1,r.ATHF:RBURY That:l f" r:l ght.. So J guass :r
24 am going back. 1: am not aui:e that any extensi.on ~.;hen YOi\

25 have got pub) j c ri ghts j nvolved and tlJhen there :i s no



1.38

L pr.acti.cal way to gi.v~ noti.c~ to thosemt"mbers of the pub1.i.c

i who might n'lce:ive the original not.jct?l. Any exten~:don ~'1ouJd

3 be very cumbersome and burdensome and really unacceptable.

4. CHAIRMAN SOUJ,F.S: J don' t. have any pos~¡ tj on t.o

5 advocate on this. ! do havt" some sensi.ti.vi.ty to how we ar.e

6. ¡,nêJ ting these ruJ es becßlUse of bei ng j r)\10J ved j n the proct'lf'S

7 like so many of 1)$ have 'tor l'O long" got judgas -- we g'ot

8 judges down j n neW; tt County. They are not even there aJ J

9 the time. get a judge DeWitt County, a cr.iminal judge

:i 0 one or two a month, a c:i v:i judge, thofle cr:i m:i naJ
11 judges don't take cara o't and di.spose of the cri.lli1.nal
:i 2 docket blAealrS dor.vJl and they ttJant to f'tay around and hang

13 around a couple o't days. T.t gets loolu::id at aboutoncp. a

:I -4 month. 'Jhe:re won' t. even be a judge j n ne~1j t.t Coun

15 probably may not be in 14 days. ~hera are just logistical
:i 6 problems:i n some areas of actual J y hav:i:og a cont.est:ed hear:i ng

17 on a t fi;U:U";. is just vir.tual1y "Ïmpossiblf: wi.thout, 1:

:18 mean, reaJly Shl:1Jdng a Jot: of trees th d:ist.rict judges to

19 get over her.e and do this, and that ju,dge may, on that th

20 day, have a crud aJ cri mi :oal tr:i aJ u:ndiErway and he j s the

21 only judge So to have no flex in a 14-day tuse, T. am not
22. sure that 'Çýj J 1 tio:i~k out in the; count.ry, And agaj n, i;ve are

23 ting these 'tor county i.n rrt"xas r okay.

24 MR. SPARKS (SAl\T ANG:FJ.O): CaJ J bafon:! you snow

25 up.
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CHA T.RtI1AN SOUtlF.S: 'lh~ second point is once a

case has been set t once a matter has been , everybody who

5

is going to par.ticipate in that hear..ng has got to watch

docket, Jt can çjet ref:et on t.he judge' s mot:i on o)~ on a

pa~ty' s motion, We live th that in context of the

trj aJ practi ce, and r don' t know we 1 mean aj n t.o
me -- T r-ea1.i.ze that the piib1.ic is bei.ng invi,ted :mm:e to

part; CJ pate here than ever' be:foj~e, but. why accorm'lodat.e

them l'¡J~t:: no one ha.s ¡¡rver. belFJU accommodated bf.n:or.e not to

htiVe to keep up wi th the set.t:i ng and knmf ~¥hethe:r t.o come or

not because that i.s what -- that is th~ way thi~ thi.ng t40di:s

now. no we need an except.; on?

MR ¡,F:A'JHF:RI1URY: Yes, J :it. :reaJly :is --

19

the good argument 1 can think of is that j t :i s the pubJ:i c and
they :may' be unsophisti.cated, an.d that is 'thewhola ptlr.pose of

this rule is to open thj ngs up and a) J ow ci t:i zens and the) r

representative, the mad'ta, to i:in.d out more about ~lhat goes

em at the courthouse. And J just foreF.ee a Jot of J og:i ¡:t.:i caJ

pr.oblems and some abuse, r.eal ,getting r.ì.ght up to a

hearing t:l me and you see t.he:re :is some opposi tj on to the

sealing ther.e f.r.om out in the gener.al p1xblic, and just
20

21

22-

23

24

25

ng, So t.hat :isgettjng an extension or bumping the h

cOllnte'tvei 1 ing abuse that I see.

CHAJR.l~AN' SOUl.F.S: Rroadus.

L.'1R Sì?i:VKY: The r.epor.ter.s have all the

t.he
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1 and all the pape~~anyhO\i, arid i fa jll.dge abllSt=JR h~im, he is

2 go; og sea j t j n the newspaper.

3 ,nORS1\Nl'O: Fot'get ¡"ho the publi.c really

4 j s.
5

6

l"IR S P JVF:Y r am not say j ng tha t t.he pubJ j c

i.sn · t tled to mor.a consider.ation per.haps than lawyers,

7 but thi s j s a praet.i eal real:i ty we have to deal wi th.

8 can' t toracast what a judge's problems are going to be. As I

9 pointed out to Sam, you , what j f :r get. sj cr~? 'J'hj s

10 doeen i t provide for. that.

:L CHArRl.fAì\J SOUJ,F.S: Tom aays what. if she has a

12 baby

j ':-'

14

. SPARKS (SAN ANGF.J,O): She bet tar have :i t

in days.

j 5 MR SPJVF,Y: We m:i ght be getti og a ) j ttJ e bi t

1.6 altr.u1,stic to 'try to r.emedy all the i.lls of society rather.
J 7 than address:i ng very spec:i fj c prohJ ems t.hat we are mandated,

18 smd 1: under.stand were mandated to addrei's. But T. think we

J 9 ought to be a J i ttJ ø hi t hesi tant to take on more than meets
20 common sense. That just doesn t meet the common sense test
21 to ine.
22 CHA1Rl.1AN SOUl,F.B Any otber dj scuaøj on? AJ J

23 r.ight Is the concansus that we stay ~igid 14 days?

24 rj gi.d :i 4 days? No hands up How many i 4 day. pJ us

25 one extension, no mor.a, unless they are unopposed by the
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t parties or any participant?

2; MR RAGI.ANT): J have a c!'uestj on about t,hat..

3 CHA I RI,H\i\r SOUliltS: Okay, Tom Ragland..

4 l'fR. RAGl.ANP We ski pped OVer here, and thi s

5 is causing me so:m~ concer.n her.e~ Wh~n you are taUÜng about

6 one pJ ace i;fhere they are a pa:i~tj cd pa.nt. and then the other
7 whei:'e they ara an inter.venor., I guess the pr.oblem i,f'
8 someone part:i cj patj ng :i n my hE'ar:i ng l find Jean' t get a gr:; p

9 on them, you kno1¡¡r, the cour.t can i t get a grip on the'ln othe-i

:l 0 t.han hoJ d:l n9 them :i n contempt.,

11 CHÀ TRMAN SOUl;F:S The interveno-is would be

:i 2: partj E!S, wou) dn · t they, so we on) y just say imJ ess they are

34

unopposed,

lviR, RA.GIiAJ\1P: Come j n at the J ast. m:i nute and

15 say. ",Judge, ~Îe wan' t a continuance. \'\le (:\,I:e a participant in

36 th hearjng and we want a continuance. ariE not

17 for this hear.ing."

:i 8 MR. RRANSON: You are talking interJopers now

19 not ._-
20 CB'AJRiiAN SOUJ,p.s AJ J rj ght, J €It me restate

?-1 iL Row many would app1l0v€ 1.4 days plus one E'xtensi.on

2:? for up to an addj tj onaJ :i.4 da!ts, no furthej" e~ten£:d ons un) el§lS

?-3 they are unopposed. See hands on that$ One, two, thr.ee,
24 four, fj ve r x, seven, eight, :iO, :i:i, 32., :1.:, :l.:, :IS, Hi
~i;'¿¡:: 17 l? I"tli.at is aniajori ty 'i'hoslf ~iho f.eel othel:,wise? A 1.1.
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r.1.ght, i. t i.s unanimous then.

. SP)\:iUCS (SAN Al'iG-F.J,O): ¡.uke t are you ng

there that you are going to trac:k the "(RO Rule 680.

CJ1A1RMAN SOtJJ.F.S: p.,cactJ y. Can y.ou-aJJ wr: t.e

that in?

)vIR. HF.RR1NG: 1)0 we i;qa:ntto go :14 days, j,ocl'lf!

Pur.nell has 15

CHAJRlYJAN SOm,p.s Fourt.een,

MR. HERRING All right.

CHAJRMAN SOtJJ.F:S: Because tbat way they

usually fallon weekends.

MR. SPARKS (SAN ANG-Fol.O); TRO, flame ruJ e.

l;lR. H'BRRn\lG: T wi.ll do some languagi: on thf.t.

CHA:rRl~ïAN SOU1,F.S: What eJ se y Tom? We want t.o

take your concer.ns while you are her.e

MR J.F:A'J'HF:RßURY: ~le p.l~obabJ Y want to d:l sicmsf'

the in camer.a hear.ing pr.ovi.sions and thi: appt":al pr.ovisi.oHs.

CHA1RM1-iN som.RS

I'1R, ilfiATKF.RBURY

'Which f:irst?

It doesn't matter to me.

The appeaJ standards m.ay be eaf'd fer to taJ k about than the

in camera hearing.

CHA:rRJ:IAN SOUI,F:S Okay, J at' s take those.

MR llEA'l'HRRBURY: And 'f ali1 r.ef.err.ing to the

last two sentences of our (b) on Page 4 of the draft of

26th whi.ch stat't~ "Upon any ~uch appeal"
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2.0

21

22

23

24-

25

:i 43

,1usrrT.CF. OOGGRT'I': '1'nat 1.1' just a question as

to wb~th~r that shoul d ba deJ at.ed?

k1L TlRATHRRì3URY: Right.

MR. MORRJS: That was not in thiE co-chajrs'

draft. The last two sentencas over. on Page 4 beginning wi th

"Upon. ..

CiU,,1RMAN SOU1,F.S g Baa anyone dona any :r~seal"ch

to see if -- the jur.isdiction for. inter.locutor.y appeals is

statutory, isn't it.
MS. CAR1.S0N: Doesn't the const.jt.utjon say

on) y final judgment except as perm; tted by J aw'r

CHAT.RMÀN' SOUT.RS Yes. Riu;ty, the Cd)

pro,.r des for :l ntarJ ocutol"Y appeaJ. Can tha,t be donE' other

than by statute? T. mean the jur.isdiction of the appellate

courts --
. nORSANF.O: We just dj d j t thj s morn; ng"

MR. McMAT.NS What they hava attempted to do

is dei"'ine thj S oraiEl" as a fj judgment and theriEby just

kind of iuoving r.ight through the legislati,v'e participation in
decJ d:i ng that j nterlocutory appeaJ. That:i s the machani sm.

Now. whether that \l1orks. 1: don' tknow. 1: mean r

MR. ijF.RRJNG: We) J, somebody -- Tom, j t j ~

your language but FioTliehody i.n her.e outfitted changes a

coup) e of 'tj :ielF . J don't lmow ti1here j t came from

MR. hF:ATHF.R'ßURY Yes r it was changed to this
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to addrt~ss that pr.obleitl that we are talki.ng about and to

j ncJ ude that def; nj t. on :i n t.he ruJ e because t.hat was the best.

way and possibly the only way we could p~ovi.de for- the

appeJ J atiE r; ghts that need to be j n here"
l\rI'R i~nGAR: 1: don' t see si:e hO'" wi: can say

that thjs :is a fjnaJ judgement when it :is not. a fjnaJ

judgmi:nt i:t doesn' t dispose of. all the i.sslles on 
all the

parties, r don't care t-fhat :i t. says t :i t doesn't do :l t And
it seems to me that the only appr.opr.iate r.emady would be one

of mandamus. And 'i'1e got a mandamus remedy t and than t-JE!

15

have a fuxthe~ qU('Hil'tion about ~lhether o'c not we could state

that this shsJ 1 be prima faci ø abU8iE of diøcret:i on or

something 1. Ute 'that in or.der. to gi.v'e the cour.t mandann..s

jlJYisdiction ;stitT don't tb:i tJ1cit~ iii8 cari just~ thj~ is
a fi.nal appeal 0'( judgm(~nt. It ;,s not

¡'/fR. Sl',ARKS (FoI. PASO): f\ctuaJ J y 1 you are

sayi.ng it is a separate and independent final judgment to the

fj naJ jUdgment,

36

17

J 8 .

19 lilR. F:DGAR: Yea, that j s just. wrong.
20 MR. ~RANSON And at the s~me t i.me giving

&; conti flU) ng jur:i sd; ct; on.

22 MR, HF:RRJNG: Yas t the j dea there came from

23 the -- :i f you w:i J J J ook at the 'Texas caf'es f thE'2 mlfidj a get.s

24 clobbered and beat up the ht=ad ever.y ti.mebecause
2-5 they find out about it afterwards And 

that j ø of



'lit5

1. theya1:E= t"Cying to addi:ess .the-t'€' ,,,

2.

3

4,

5

l"lR. rmGAR 1 don t t have any probJ am th t.n em

tr.ying to addr.ess it T. think it 'is a good point.

MR. :øJ:RRJNG: J am not. sure you can do j,t here.

BOGAR: Cou1.dn't you cons'ide'ta niandamus

6 procaedj ng rathei'" than try:i ng to go the f:i na:¡ judgment rout.e?

7 1: am di'tecting my qui~stion to thf'; sC'lipt

8 l¥lR.J,F.'Jr1F.RFrtRY: J mean we su:n:'~ couJd. That

9 was not the path that we chose to take bec.:ause of the des;, re
10 for, possi bJ y, for appeJ J ate :revi ew And we t~7e:re not

1.1 insensitive to the concer.ns you axe talking abOlit, and T.

J 2. t.hink t.hey are good concerns t.o taJ k about.
1.3

J 4

lvlR. RDGAR: The Court ce'lt.i:Ünly give,s

suffi ci ent revi ew to dj scovary orders J don' t. knOi-' n¡hat.

1.5 would p'tfJvent theni f.'tom giving that same r.evi.e'li1 to these

16 orders
17

1.8

CHA1RI\1JÜ\i SOU'J,P:S Appar~mtJ y, once the order

render.ed t rather. than take the disc'teti.onary mandamus T

J 9 thj nk j t j s ãj screti onary mamdam'Us _..- t.o get. j n to court, they

20 want an inte'llocutor.y appeal. But they want it on appeal
2:1 standai"'d.s rather than mandamus st.andards 50 there j s a

22 mandatory juri.sdiction i.n tha appellate court so the
2.3 appeJ J ate court has to rev; ew j t. And that j 5 rea)) y -- J am
24 sorr.y
2.5 JUST1CF: B'r.cwr Rut, f you kno~l, as J ong ai; i'\e
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20
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1 are dealing with fiction. all you have really done is

2. requ:i red that the seaJ j ng order be sEHl'e;"ed from the maj n

3 action so that it comes, so then it can be appealed. T.t is

.4 sort of a constructive mandatory severance. So we are not

5 ~e.lly running up against the statute of constitution.

6 $~jR. l~clIfA:n\Ja: i"¥e) J i the probJ em j s. though, j t
doesn't do any good to severe it because have continuing

juri sdi ctj on over j t J mean the who) e thrust of the ruJ e j s
to give continuing jurisdiction to ~o back to the trial

court.
Ii1R ¡,Oli: ~ut the timeJ:inesi: are :mandatory,

and i,f "he doesn't do them or. SOlìiething, t mean so niandamus is

not just R discretionary-type thing, j t j ø not drawn to be

discr.etì.ona:cy 'tiiith a t'tial judge These things say must

And ¡;o even under t.he mandanms ru) es you are J ooJd:og at the

sanH'~ thing

CHAJRJ-'JAN 80UJ.1':5 Po you have a coromeD t

Justice Hecht or. Justice Doggett?

JUS'J'JCF. Hr~CHT WeJ J, j t SOU:odlF ):l ke to me you

have f.el"fet' pr.oblems 1. f you do it by manda¡nus. Rut I don't

see the standard j R any dj fferent beCaUBiE tbe fact that the

rule is pht'ased in mandator.y language, thi,s can be handled

ma.nd.amuR. 'The cJ ear abuse of dj scretj on j S onJ y one eJ e:ment.

of mandamus. r¡~he other. element ì.is r.ef.usal to execute a

25 mandatorl'" duty 80 j t J OOìH;; J j Jt'8 to me you are t.here ej thar
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1. way. 'lha only p'locedur.al n:i.cety is you ha'lle got a motion to

2 J eave the fj J e r but. J don' t know that that maKiES a 'tfhoJ e :Iot,

.3 of di fterence That allows the trial judge to have

4 conti nuing juri sdict:i on :in the event of appeaJ
5 R EDGAR: If the appellate cour.t doesn't

6 abide by that, you can rest a61sured the miEdi a ;,15 JJ caJJ that

7 to the public i s attention

s CHAJRJ.fAN SOUJ.F:S: Just; ce Pogget.t. f how do yoti

9 f.eel on that point? Do you have any feeling about 1,t?

30 Jus'r:rCF: nOGGl;:TT: Jt just ends up at the 5!amiE

11 place ei.the~ way.
12 HR J':¡:A'lHF.R~URY: \'ieJ J f cs)"tai nJ Y f as to

1.3 nonpai:-ties, a sealing o~der. would be fi.ne. And 1: am not Rl.u::e

i 4 you want to get into drawi ng those dj øtinct:i ODS. At J east. ¡

15 can see that possi.bi1.i '~tou a l50 have -- you have t.wo

:: 6 d:i fferent SJ tuati ODS usual J y ~ You haviE aSiEaJ:i ng order t.hat

17 i.s enter.ed ~,¡h1.1e the case is ongoing. People find out about
::S it. 'They get :into it:, J think that. :is iivhat you arE' t.ry:ing

19 to add-ress, you know, provi.de the mandamu~ ~emady f.o~. HO~1

20 about afterwards? Jf you have a cont:! nui ng jUJ"j sdj ctj on

21 after. judgment. do you want people to go mandamus then 0'1 do

22. you want t.hem to go by appeaJ?

23

24

, DORSANF.O: "ehai. rman ~

CHAJRl"1AN SOUJ,F.S Bj J J Porsaneo.

25 II'R nORShN'RO 'ì?r.anl'\ly, I thl.nk l.t would be
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be~t if there was a wa'St to do the appeal because t thi.nk in

the mandamus contE-~,i:t we have otner dj :ffj cuJ t: es wi th mandannis

jurisd~ct~on i.f they ar.e contested issues of fact. and there

has just been a 'IfnoJ e bunch of ext,ra 'baggage there tJHtt.

doesn't reallY fit well here. This mi.ght be ona of those

things to send back t.o t.ne 1,eg; sJ ature Jç:i nd of as a return

favor and authorize the reviaw of these orders
T. t ;;'101. ld b.~

bJ e t.o f:i t. these :i :nt.o J:i ke probate code or rece:i vorshj p

or. iu.ner.pleader -final judgment packages -¡.f you t'eally wanted

t.o. :r mean you cOl.Od charact.erjze tJ:ds as a fineJ j\idge:ment

because it disposes of the par.ti.cular issue that is the issue
that wouJ d be t.ne subject 

of thE' appeal, ;;~hj ch :i s bas:i can Y

the pr.obate code raceiverøhip standard T. don i t think I

:14 wouJ d use deemed J anguage 0 J just i,¡OuJ d perhaps

15

i 6

17

J 8

19

20

::n

22

23

24

r.eference to that 
standard and ar.ticulate it,

C1iAJRl'lAN SOUJ,F.S: I.et me ask you, of course,

we have got to spend ~nough time to get th'is as r.i.ght as we
can. suppose ~qe have no speed aJ appeal prcnr; s:i on in th:i 51 one

and leave, that stiidy in the biennium l.pC0111ing. T.f. we

J j there :l s a to deal w; th j t. more effect:i vaJ y, do j t

then r.ather. than tr.y to te it here with another. big

25

agenda J mean r want 
to do what aJl you want done as far as

this agenda "i.s concer.ned. Buddy IlOii1.

MR, J.ot'i: ¡.et me a Rusty a quest) on,

CHÀ. LRMAN SOUl.lRS: F.xcu.se ma just a second i
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Buddy. have got conver.sation going on off the r.ecocd and
the court reporter can' t hear your taJk rand j f you wi LL

r.estata YOllr.

~nL ¡,OW: What 1 am a:ikhig Ru:ity r Hi federal

courts r you l(now, you can' t appt'a.l thî.ngs thatar.en' t finaL.

and so fOJ"th, FredeJ~j ck v, Press hoJ ds that qua):i fj ed

immunity', for some r.eason, you can appeaL. that, just that

alone WouJd this be something sjmilar to that? How d;d

they get around that in federal court

MR. Mcl'iAJNS: The Feds al so hav'e -- you can

appeal any i.nter1.ocutor.y order. of a judge, and they have kind

of erea tea

l'1R. J.Ol'i: We) J, t.hat j s what r am say; J1g.

MR. McMAtNS: -- f.ederal r.ights much like the

Supre:miE Court created juri sd:i eti on.

CHAT.RMM\1 SOUTJF.S: l~'~ don't have that. How

many fee) that there shouJ d be øpecj AJ appel J ate -- how mAny

feel that we should hava a spaciaL. appi.Jllate r.ule in this --
special appel J ate remedy j n t.hj s rUl81

~rR. 'fDGAR: Tn thî.s dr.aft

CHAJRMAN SOUl.FoS At thi s tj me wi thout

decî.ding whether. we are going to tr:it to f).x that later., but

at the t:imB*

SPARKS (SAN ANGF:J,O): The aJ tiErnative )"'or

tr.ial lawyer.s ~B you tr.y your. case, they seal your order..
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.,l You don't get the evidence fiet l S talk about that. You t-cy

2 your caise to the coneJ us:! on i th€m you appeal the poi nt J:i Jt:e

3 any other type, and then they unsea 1. it and you go tr.y your.

4- case aged n, :i f the sea~l j ng 'lfaS harmfuJ -- haviE J have got :i t

5 r.ight?
6 CHAJRMAN sotJ1.F.S.: Jt:i s e:i ther t.hat or

7 mandamus.

8 l~JR. SP ARKS (SAN ANCF,¡.O) : jng a Ja¡i1su:it :is

9 '':un, same one twice.

:10 JUS'J'jCF. HF.CHT: We are taHd ng about hav:l ng a

1'l bt,,.t ter. issue standar.dbacau51i,: ¡fa want to gi. va as muc;h

12 gui dance a.s we con) d to tr:i aJ courts. rrhe bj g :i SSUI? j n

1.3 Tuttle v ,Jones and some other. cases is how do yöu appeal

14 this. 1 th:ink :it wouJd be heJpfuJ to have some guidanciE on

15 it
j 6 MR. CQJ.J,1NS What j s wrong wi th J ea.v; ng j t

17 like it is now and dr.afting
. ..
1. .~ .

18 . RnCAR .: Prank) y, 1 wonJ d just quest:! on

19 whether. or. not it 1,51 valid. and why sit her.e and do someth1.ng

20 that 'lqjJJ criEate more probJems perhaps for t.herii to soJve.

21 . COl.il.i i:N'S Well, if it not valid, l.F.:t' S

22 taJ k about that
23 ßRANSON We have got two memb~r~ of the

24 cour.t here that don't seem to $-- fixi.ngs don' tseem to bother.

25 them
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1 SPARKS (Sl.iN Al\1GEI$O): T.t :'f!~ms 1. to m~

2 we passed a. )~uJ e of crimi naJ procedure. J don' t knoi¡'if,

3 l/IR. nORSANRO What T. would do is T. would

.4 peJ"fect an appeaJ t aDd r wouJ d aJ i:~o do a compaD:i on mandamus,

5 1: mean you aremaldng just extra paper. "( would never r.ely

6 on th:i s J anguage unt:i J somebody sa:i d j twas.

7 MR. SPT.VF.Y: That worr.ies mp. that he sat har.a

8 and creates someth:. ng t.nat we have got doubt about at the

9 time of creating it, and we have already got a remedy that i.s

10 adequate. We haviE got a :mandate in the ruJ e that. he

1.1. shall, then if ha does not -- why create special rlJles? Why

12 not just US€! the rules we have now? We are makj ng j t. comp) ex

1.3 instead of simplif.ying it.
14 CHAJRMAN SOUI.¡;S: Oltay, hoi¡q many feeJ -- how

15 many agree wi.tb 8r.oaduR, use the appellate remedies now

16 Jab)e rather than lii:dte something new? J ~u;;k you that.,
17 and i.n a st~cond 1: want to ask how \Tiauy feel that we iihould

:i 8 'lirj te something new.

1.9 HO'¡f many feeJ we should J eave thj f5 procedure t.o

20 appel J ate J"ernedj es now ava:i J e and not. wrj te somethi:lg nmi

:n foX' them? Please show by hands ~ One, t~qO, 'three, foui:,
270 five, six, sßven, eignt, nine, :10, :ijr :12.,:13,34, :15. 'How
23 many feel iqe should w.cite something ne~q? On.e, two, thr.ea,

24 four, ):i ve i 5 to fj ve, then J auppose we wouJ d just de) et('

25 (d). That i.s the consensus"
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lvIR. COTJI' T.NS 'lha t means we go up on mandamus l

right? J don't Jjke that 
at aJJ, 'JreaJJy don't."

,H-i CAì;I~RA

CHA1Rl,¡AN SOUJ,F:S Okay, now then we want t.o go

to the in camera -~. the point on in camer.a hear.ings. Tom

feeJ s that there shou) d be no j n camera proceed; ngs j n

connection id'th hear.ing whether or. not to seal records 1:s

tbat right, Tom?

J.lR 1,F:.ArrRßR:RURY: ')'heriE:i s no ê'(ppeaJ abJ è

pr.ovii;ion in our. as dr.af.ted in Attachment C,

CHAjRlliAN SOUI,F,S: our draftsman put j n a

15 provision that in certain cir.cumstances t T. gather.

:i6

17

18

19

20

::n

2.2

23

24

í:-1R HF.RRJNG: The provi sj on --" and th:i s came

from the tr.ade sacr€"t would allow i.n camet:'a "the

hearing may be conductiEd j n camEira upon y-equest. by any party

U: the court finds f'r.om idavi, ts submitted or other.
evi de:rce th!,,it an open hear:i 1)g l'iOUJ d :reveal tJ:i(~ j nformatj on

whi.ch is sought to be protp.ctp.d" 'the idea vias only if' thaï::e
couJ d be estabJ j shed t :if you had the open hearj ng, that

~5

information that you wer.e tr.ying to p~ote~t would

dj sa) psed, :i n that J j m:i t.iEd a:i rcuIDst.ance there ~louJ d be at

pössi.bi-. i ty of an in ca.iuer.a hp.ën,i.ng
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l CHA tRJ:irAN SOUT1F.S: 'rhe l,angl1age that Chuck 'L.S

,2 read; ng j ti on Page 79fi of the mater:i a) s, the big mat.er:i aJ s,

.3 and it is in (('n (1) hea~ing and sta-its f.t'om the thi-rd line

4 uThe hearing may be conducted :i n camera upon reqUl?iSt." and so

5 for.th to the end of that sentence.

6 MR. TJNnAl.l.: Chuck, j f l'1lE conr.tj tuted your

7

8

( B) (1). does it fit
..
l. the T.ocliie Pur.nell dt'aft.

MR. H:PRRJNG: J don't knoif, J di do' t go back

9 and compat'e themø

10 MR. ADAll1S: If:it:is open to the pubJJc, l-fhat

11 do you do by walking back in chambers and doing this?

J 2 MR. HF.RRJNG J am sorry?

13 ,ADAMS: t mean if. i.t is going to be open

:i 4 to the pub) j c for pub):i c part) CJ pants and others to

15 pa~ti.cipate in it, what do you do by' going back in chamber.s?

36 MR HF.RRJNG How do you the pub) j c out or

17 the peopla ~1ho show up to pat'ticipata? T. don't know the

18 ans,u:'!r to that j s any short. ani:afer, :r guess. 1 suppose r j n
19 pat't, it 'would be the way you handle in camet'a p¡:ocel'di,o.ga

20 ¡iow lAÏ) t.h t.he presentati on of documents i'ihan yon have an

21 advet'se pat'ty. At ti,mes, YOll preSfmt matter.s to tha t:O'U,l:,t.

22 at least J have had courts where the other party d:i dn i t sea
23 the documents. certainly 1 and T. have had courts take evidence

24 j n camera i;,qhan nobody aJ 5%a was present but the t.nefiS or the

25 witness and both sides.
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1 IvIR, A'lAJ:iS: They axe a1.l go'\.ng to intervene.

2 Anybody that got an j nt~rest that j s th~re j f they are
3 going to do it.
4 MR. HF.RRJNG~ What J am sayj ng r OJ J hart, j s

5 that if you submit a document in came~a now f.or. inspection,

6 the other sj de, even though t.hey are a party and

7 participating, doesn f t see it. What! have also experienced

8 j s when a judge wants to h~ar some ev; deJ1ce j n camiEra, and J

9 don't know if 1. t is p;:oper. or. not, but T. hav~: had judg.es take

:l 0 the tiEstj mony baclt in chamber!! lfj th J1iE:l thar at.t.orney prelif!nt.

1.1 or. lfi th the atto\"ney 'Eo\' one sida pr.p.sent taking it in Ci:l1ner.a

32 because j t., j n theory, j S prj vi J eged test:l mony or pr:i vj J aged

13 evi.dence that i.s in Ü.:sua, and T. assume, assumi.ng that is

:ï 4 prope)~--
15 nORSJ~Ni;;ì ~ parte

16 .IYIR HF.RRi:NG: Yes, i: kind. ot thtJight so too,
:17 but in any event, that. is the onJJ' mechanicaJJy J know

18 that it could. be done. So i: don't have an arunfe'C to your.

19 quest:ion or a soJution to the inquiry"
20 eRA lRMAN' sourJF.S.: 131. 1.1 'lon=saru=.o on this
21 j n camera PO) nt"

22 nORSANF.O: J hOPE! trds :is :.iEspons:ive, but.
23 1: thinl~ the fi.r.st hear.ing nef'ds, whet,her. you axe go;.og to

24 decide whether to permj ttbiø secret bearinQr your ex

25 p'Cocef'ding, clear.ly needs to be an open adversar.y hear.ing. I
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1 am not f.inding that that is ~ompl~tely cl~ar. fr.om this, and T.

2 don't:i:i ke usj ng aftj dav:i ts and J don't J j kiE the suggestj on

3 that the whole thing can be ex parte such that the per.son who

4 j s on the other sj de :i s not there.
5 MR. HERRT.NG: T under.stand.

6 MR. nORSANF.O: That:is my point. about:it. J

7 think that Ba'ln~s VB. ¥'lhit.ti.ngton, Supr.ame COtH:-t opinion,

8 says we are not supposed to do ex parte thj ngs and the Code

:i 0 ethj cs say it, and they say unJ ess there j s some rE-~aJ:1 y good

9 and canons o~ ethi~s say that, and the canons of judicial

11. t'eason and pr.esuuiably, that r.aason \¡foiÜd have to

12 Jjtjgated and determjned at an open hearjng.

13

J 4.

l'iR. 'RERRT.NG: i: thinli; that is r.ight

MR. nORSANF.O: And J don't find that :is

15 exactly clear. here.
36

17 then?;.
MR. ñF.RRJNG: J don't think:it:is expliçit

18

19

20

21

McMA:rNS In fact, th$r8 j s not but. part

of: . "- here on thi:; in ~amer.a "ÌSBue.1. "

¡VIR. HF:RRjj\lG '1lhe way . '- j s set. up here :is on:i l.

i:'f.f.idav1. t or oth~r avi.dence, which '( don't th1.nk is
22 adequatiEJ y sped fj c to J~eaJ J y describe no'tq :i t ought to

23 taken, if you ar.e going to aiiow in camer.a* So T-

25

24 t'10UJ d have t() reworK that anyway.

'iTe

MR. DORSANRO ,Just imagine hmf this wotÜd
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1
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5

6

7

8

9

Th~ hea~ing that is e~ par.te is

l11R HF:RRJNG Jt j s scarey.

eRA TRi"iAN SOUTJr.S: iie'll, -i.s thi.s ::om~t.hi.ng that

that we need a J at of debatiE on? J don't know. How many

"feel that the hearing to Real ~ecord$ should p~ohi.hit

j n camera actj vi ty?

MR. HF:RRIJ\IG: Refore you "vot.e on that, J \'10UJ d

suggest that you can probably addr.ess th in camera

j nspectj on of documents and the J i ke w:i thout hend ng the need

10 "for an in camer.a hear.ing. 1: mean there is certainly a
J :i

12

13

14

35

16

J7

18

:i 9

20

2:1

22

23

24

25

procedure for j n camera exam; Dati on of documen and

iviR. .JONES: 1: am thoroughly conf.used. l never.

heard of an j n camera hear:ingJ A hearing j awneD you get

into the cou:(troom and talk, and i.n came~a, l have always

understood, was t.qhen the judge to.ok the j nformat:i on fur-nj shed

pr.ivately by a par.ty and went and looked at it and dp.ci.ded

whether somebody eJ SI€! ough t. to see j t . Am J wrong about

tha t?

1.nL HF.RRJ1\iG"¡ ')"he cont$xt. that :it came up,

F~anklin I' ~4as what if we have the pr.ess f1. 1.1. 1.o.g the cou~t"Coom

and the part;i es agre$d that, we) J, before we have the

coinplete hearing, we ought to ha.vt:: sorfle mater.ial presented to

the court on the record but thout the enti re pub);i c

pr.esent'lhat i$ one scenario. 1: am not saying ltie ought to

do :i t J am just ng that that j s what ~'1af\ suggest.ed.
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1.

2-

3

4

5

6

7

8

9

10

I'1R" JONF;S: You ar.e talking about t.he onl'S

that are at war l'l:l tn each o'tner" You are t-aJ 3d:ig about a

ht~aring

MR. HF.RRJNG: J am not try:l ng to make peaciE J

am t~ying to r.ecite what was suggested. ~ha other. and more

extreme a,tampJ e j s the so-ca) J ad pureJ y ex i'lhere on('1

s'i.dewalks into the chambers, and maybe i.t is on the i:acoi:d,

but you are not present lmd J thj nk that :l s eVE'n arçrutibJ Y

much mor.e object-Lonable., i. fit ever i.s obje('.'tionable. But

the way j t carne up waS the trade secret J aWYE'r had sa.i d,

11 look, if we have got to protect ou~ trade secret but you are

:12 goi J:g to us toe) J everybodY what :l t :l s, i pao facto at t.ne
13 end of the hear.ing, we just lost our. tr.ade SE';('~r.(7t

J 4 MR nORSANF.O: Or even teJ J t.he other J awyer ,

15 tell the other. par.ty r.ep'lesentative lawyer. r '\i1e havf'J; lost our.

16 trade secret.
17 Ì"iR. H:FRRJNG That j s the concern that
1.8 pr.ovi.sion was tr.ying to address.

i 9 MR. JONF.S ¡ guess the concept of an

20 in camera hear.ing -i.snior.e a public tr.ial ~
/oj MR" APAMS: What you ariE t.ryi ng to do j s bave

?,?, a h~ar.ing that condu~t~d outsid~ the presenc~ of the

23 pubJ ie, aren't you? Instead of.ayi ng the hearj ng may be

?,4 ~()nducted in camer.a, jii.at say i. t can be conducted outside

25 preBsnce -- out of the pubJ j c That j s wbet. you are rea) J y
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9

:10

11

J :&

13

:i 4

15
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1 talki.ng about, bp.~ause tha pa-iti.es, i.f. you al:e go;,ng to have
2-

3

4

a hea:d ng f il'OU ha~re got t.o nav~ part.:i t'S 1.f you ar~ gO) ng to

~onduct whel:ß you don't want to just di.str.ibute it to the
whoJ e worJ d, thEm you arø gO):og t.o havø to nave a hea:d ng :i n

pri vats.5

11iR HF.RRJNG: Jf wa aJ J ow anybody to

intervene --
MR. APAMS: WeJ J, an j ntørvenor j s goj ng to be

a party. T. am Fr.anklin T. am r.eally ~onf.used about

nevi ng 8 hearj ng j n camara.

HF:RRJNG r don i t have an easy soJ uti on to

that one. J can teJ J you that j t j s a trade J 8wyørs l

concern.

llfR MeMAJJiIS eaJ Jy, as a pract.j eaJ
matter, if. you have the wher.ewithal to inter.vene, then you

1. 7

16 are aJ ways gO) ng to be ab) e to go

18

19

20

21

2?-

23

24

25

MR. HRRR T.NG: T. am sor.ry.

lVIR. M'ei'lAJNS: The ruJ e prov:i des standing fOj~

any member of the publ i.c to intervene, and thus, the hear.ing

itseJf, en j s j n cameni th the parti es, we) J, the

inter.venor.s .ar.e par.'ties. 1: mean r i'f they have a ri.ght to

:intervene, and they do intervene, they are part; e~. They

have a 'd.ght to be th.ere a:ny'~1Ïay. 'But 1: don 't thi.nk that you

naVe much prot.eeti on j s ~:ïhat l am sayj bì' puttj J1g t.n:i lE

stuf.f in thei:€'.
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7
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9

10
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J 4,

15

16

17

18

19

20
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1. HERRi:NG: The only way T. can \l"Ìsuali,za in

my own m:i nd ~.- the pJ~otectj on laga:Î n, j s by subrr¡j ssi on of

affidavits o~ documents that the judge inspects thout

others J oold ng a,t them, ~'lhJ eh ~,,e do aD tJ1fl tj me j n the

discover.y context to see if a pr.i vi lege is established.
MR DORSANRO Shou J dn i t do Rlf:i dav:its .

. SPT.vi:y: nmv about subst,1.tuting the wor.ds

2

documents may be :i nspacted "documents whi cn are cJ 85 med to

bE' semÜ uiay bf. inspected in came'ta." That clear.s up
your Pong) j sh and that Teal J y attacks the probJ em.

l:IR. JON'F.S~ Why don't we just It:a\7e ita lone.

MR EDGAR: It seems to me that t.he probJ em

evolves around that f t por.tion of. the tixst sentence
beg; nnj ng affj davj t semj coJ on on the word records, and J

think everybody is saying per.haps ther.e should be some

prov; s:i on for some j n camera j nspecti ems of documen but the

hear.ing should not be camera, and that clause -- those

cJ aU$es are the ones tnat are g:i vi ng us t.he prob) em

CHA TRM~\.l,f SOUi;RS: i'lha t i, f the the sec'cet i.R

not a document?

:11 l'lR F:nGAR: Or just. or aJJ the matters,

CHA TRMAN' SOUll'RS: Okay, matten"J i~et me22

23 see -- J at me try to do thi $ :r am sorry

24

25

,JUOGF. HF.CH'l: tt i.s only a do(!maent. 1. we

El:re taJ ld ng about j $ documents l and :i)e you don t t :i ncJ 'tidE'
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1. di.$cover.y, then you don't need an in camer.a inRpp.ction

2 because everythj"9 j ø :i n the court' ø fi J e anyway. What:i s

3 ther.~~ to
,..-"

4 MR0 F.PGAR: CouJd j t perhaps concern the

5 identity of $omeone? I mean that may not be a document.

6 JUST1CF. IfF.CH'1 For purpose5i of th:i a niJ e, t.he

7 ter.m cour.t -cecor.ds includes docllment$ and r.ecor.ds fi.led in

8 connect:ion l¡fi th any matter before cd vi J court. How can

9 $omething that is not a r.ecor.d?you

ìYlcCONN:rCO 1,uke, can :r add someth:i ng to

11. that?

l"lR flRANSON: ",Phe are f t. wa are rqo:dd ng wi th

13 doesn't have that pr.ovision in it
:i 4 CHAJ1UiMJ SOUJ.F.S: Yea, Stave McConrd co

15 Rxcuse me.

j 6 l:lR McCOJlil\JJCO The proDJ am is, :r thj nk we are

1.7 going to get into thli same pr.oblem i;.;8 got 1.nto in discove't'Y

:i 8 because we are taJ kj ng about documents that are prj vi J eged,

19 but to under.stand the documentf!, it is neceSf:H!H:'Y that you

20 have test:i mony and some expJ anatj on

21 The only exper.ience T. have ever. had in this has
22 been:i J' oj 1 and gas cases whei"e you have gaoJ ogy tha t. :i 51

23 pr.ivi.leged or. you are saying this is our. special pr.oper.ty,
2/l and these othe:¡" peopJ e haviE taken :i t'T but to unde:i"'stand t.he

2Pi geology, you have to ha.Je a petr.oleuTn engineeï:' or. a geologist



6

7

8

9

1.0

:i
12

:i :1

'14

:IS

16

:i 6J

l in ther.e explaining i.t, and by having th.em explai.n it, you

gj ve the farm Then the other s:i knot.¡i:what has

happened~ So I don' t r.eally think ife hav'e solved ou:¡; problem

by just by hav:' ng someone ) ook at the docurrients. That j s

probably true also in tr.ade secrets.

2

3

4

5

CHAJRì'1AN SOUJ,RS We)), except we are onJ y

seal ing records. We are not sealing testimony, We are only

:ing

l'IR HF.R.RTN(~~ :Rut you have to expJ a:i n the

document. What 'is your tr.ade secr.et, lVh:-. tness? Well, let

17

me te) J you l4hat :i t :i s i here are t.he documentft t.hat support.

it, but let ma explain it because you can't tell i.t 1.'( you
an:'! a court just by J oold ng at. the documents, and :r want to

present thi.s testimony. Bu.t if 1: pr.asent .i.t, then the catl.s
out of the bag, That:i s the concern that there may bE'! th:i ngs.

that need to be communi.cated other than sitnply 1.n the

documents that if you communicate them the baJJgame is over.

JUSl"t-cct¡ nOGGF:'IT: What pr.ocedure i.s ther.e now

under 'the current ruJ as to flea) anybody' out of a cOUJ~t.room :l n

that situati.on?

18

19

20

23

22

1"1R. HF:RRJNG: J don't )mmi.

.JUST1:CT.R nO(KrP!"(l: T wouldn't ~1ant to take a

step backwards and c) ose peop) e out of t.hf; courtroom.
MR, nORSANF.O: That has been done,

MR 0 SPARKS (SAN ANGF.i.O) ~ Now l j f we have our

23

24

25
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15
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t hear.ing and this point comes up, you f.-t.e a mot i.on for

2 j n camera j nspection th j s part of t.he hear) ng j t.seJ f. So
3 ~ don't' think you need the in camera language in ther.e. You

4 st.j J J have tn.e rj ght t.o fj) e t.he moti on even duri))9 this

5 sealing per.iod

6 MR. COl ,¡,JNS: :rt:i s cove)Af~d now imdfir Rule

7 166(1)) (4) on pri~sentat'i.on o'f. objec:ti.ons. A has got to

8 object concern:i ng dj scoverabj J j ty, ~. ..\.1':' aJ courtand :if the

9 determi.nes an in camera inspaction is necessary, he can have

j t That j s aJ rt!ac1y prov:i ded fo'r :l n the current ruJ t!.

. t-r¡:;RRT.NG: aut that -¡.s discovery as opposed

to sea) j n9, whi cn deal s th nond:i scovery con text.

i'1R.. CorlIJ~NS: t~ellr it is the same pri.ncipaL

The party that j s object; ng to dj scovery t.h) s j s work

product or. thiø is laged, and the judge fsays well ",¡uy is

i fi j t. And he sayø, we) J, under thj R ruJ e. and heøayø, we) J ,

17 let me look at 1. t or. T. am
. \JOl\F,S: ¡~hat j s the Jaw j nvoJ ved il1hel"e the:18

19 ju.dge produce the documents. T.t is r.elevant and we are

20 go:i ng t.o USE-i j t j n thj s case, and the document :i s produced

~t and maybe even used as an exhibit to tr.i.al. And now we talk

22 about an in camera haa:d)'9 to dad de the pubJ i ceases. 151

23 that what we are talking about?

24 CHATRJ..lAl' SOUhF.S: Okay, Jet's break for :llHlCh.

25 liet's give it 30 minutes. You can br.ing sandwich back
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1 in h~re if you ar.e not doTl~ so 'tie can get on wi.th it.

2 CAt thj stJ me there was 8 J unch
:3 r.ecess at 12:45, after Which time the hearing continued a.s

IJfolJ oW's:)

5

6

7

8

9

1.0

11

:12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1. l- E. Q. £. I5D.lliQ§.
? FehrUdl"Y 9 r 1.990

i Aft.enH)O); Sef.H~;i ())j

$
.-.~

5

6; CHA:rRMA¡\i SotH.;;¡=: 'Tlit! (lo(:umen ti 'f mi'ì' be

7 ii.ncit-;r' tH~i'l, but Y011 hi:iVe :i t 1.1.1. g()t to p't'()Vt-~ under'

a (::("H4~.f"~~m;i )JntJ OH, elml i t. you, t.h~t Ud f" ~ com:rmn:i (:..J t'j on

9 betwt-':en la\e4Y\~t' and, (;1. j.tH\t done (;onf' i.d.t~nt i.I:1.1y and ht\:iH' t heen

:10 d)~H:loi:.¡ed C'ml f"() foy,t.b.
~~ ...
I, I. :rt. Meem~. t.o me J:i 'ke l!i'ybf! we C:f.H jiH.¡t 1 e¡.ve UJe

:ì;ì iJ)c:et.:Îef- of ,,()~ t,o do t-H'$t:iH ~IJ e:fFecUve w¡.y t.oUJe l¡.wyen.

1.3 l:n.d the i.nb-::llectiii:l pt,'()P~';l' l)ll", and if j 11:1 t pid; U. d()~'in

1 .t tlHJl t the :r'eco.rd th bi t they ¡. )',~ f.~f!ek 'j )Jgt.op:rOf.(,w t .. (i~.¡

1!1 'Fr:HHkli.n poi.ntf!d. oti.t, YOl.. d.on't; hdve i.n (:i:línei:'H ht~Hrin.gH, lvive

H; :i nC:ci:me:i"fj :i lJf~pi;(:t-:i OlH~ of tJ.ie :n~(:()ydf... Okf.y,i:f jtH.;t. tJJe

1. 7 r.ecor.d (;1:0. hi: :ii.ibmitt!:~d i.n (;i:H¡U'1t.:Ù'i:Hid 0.01: but heHt' i. ng,

i ß vtherwS ø~ i hø~ to be pubJ j c.

19 The fflr:Y we ilH:o1:e U1Ht out '¡fl::: on ~i:ge 798 Wt'.

2.0 " ,,-, I. bY.o~de:r t;'~n t.J.l h t~ fI i'J ~() t.wüght :ru-~yhe f-.¡ome

?,1. 1 of heri-r Ln(;¡s :ihOH1.d bt- i,(\ Ci:\meY.i:., i:ind 'Ì'(e (':Hn d ¡ :i(~uss Uia'l~. .. . yt. ~

2. ;ì J ciTl f-ur't' i:'\eJ ~¡ . nut the , ) :fyou ted :i t, jH~-i t.O tJJf!

?,3 i:.'e(~()i':'d, on l?r:.ge 79B r ; t wou lei :-H:\Y "hm'H~vt'n', eecor.dH "ltHY be

2.4 :i n~pe(:tedi)) (:(-me:r't1 upon :('eqìH'~f..;t by ê'nYP(-I'Ì)¡' :if UH~ (:Oln"'t.

?5 fi.nd:: th"d: i:H\ open i.nspe(~1: ¡.on \Moiile) t't4ve"I.1
";r . .1.'t n i:oi~'mri .: i,on
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,. vlh¡..(~li L.:iS()l.iÇfht t() l)~ i)t"()t~(:t~(i," r.lt\(i l.1: ~q()li--~(ì ()(i1.y l)(~ 1:(1~;

2 recor'd~ tJif'l) tJH'$t. t.he (~()u:rt. WO\jJ d tbikei ÍI CbimeJ"(' l-lHì :i H:~pe(:t t

:) p.:itt:\b1. ;,:ih ¡,ng t,h~t 1:h;,d: i::l:H~()rd :ihould ht' .~ei:i.led, would he d.on~

(I open) y, f':i t.he:" by kf:f,i dllv:i t. fih~;fed 0)" 'b:y tefit:i mony 'i .11 0pc';ll

!) (~Ol.rt. 'I don l t. kno~'1 whe'l:e wht'1:her' thn1; (;redtf-:/: mOI':e pr,obh~llìt-

6 thëin:i t. NoJ VP.fi . Gommen ts? 'l()ff nêl v:i N .

7 t'íR. DAVTS; 1. 1:h i,o.'k 'lnwk1. i,n l /: l)l:oblf:'nTl i.:i

8 (~(iid"'H'Ì;i ng Ul'. T ñrn HOW (:0)JfiHHH1.

9 CHli. TRMM\'¡ SOUl iRS; Thd 1: ¡ s pt'ob,Ü,l y bf'!(~l:lIl*~ T

1 0 f.m , Tom.

11 JVHL DAVJS; Tn (:0)) t 1 T (,m ll~v'i ng troubJ e

1?- vi,iiu~lizi,flg wh~t k¡,n.d or: dO(;IUnen1::i or. i,nf:or'mi:\ti.c)n Of.' jU/:1:

13 wll~t. :i,; ;it tJHoit. l'e krc:~ t.:ry:ing t.o ~elll :if ¡'H~ ~)'''e not. Ì-l:Jk:ing

1.4 ~bol.t d i:icover.y. F:vt'f'ybody iiayH 'we d1:'e not ti: lk í,ng ~bolJt

:15 d:i~(:()vt!rY1 wli:i(~l. T ëif.f-Hme mek)JH we ~Y't~ hut el:im;in~t:iiJg l'lbêlt

1.6 you mtlY WtwI: to get thi:'ough d. il'wovl~l'Y but YOI.t. i:1:'e tri 1k. i,n9

J 7 f,bout l"ometh:i ng el ~p., l' hf,Ve C' llñ t:lmfl v:it-itJCi l:iz:; 1"9 j't)f..t

1.8 whdt it i./: thdt i-\ lawyer.' ¡,Ii go i,(\g to i'idO'l' to pt.'ott'!(~t 0'1 WhfH:i:~

:1 9 th~ifi wou:ld (~()mt: :int.o pJ~y. r 'tlJ:; :it ¡iioüJd be ìJp.Jp)"¡:l . .t:i JIA! e

:'0 tH1,d(~r.litood mdybe i: little mor.~ /:p~(;i,r:i.t~al1..y U\f'! (;ontaxt th~t

21 tbj s may aTj sa j n .
22 CHAJR1'1Al\l SOUJ.)':S: Pat had a comment about

2.3 that
24 MR. JiF.A,RJ) WeJ J i J have never been exposed to

25 a lawyer tr.ying to seal something during the trial of a case
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T.f Y01.1 get a pr.otect i. ~¡e o-rde'l, ~lOU hèlve an in C':ame'tl:

:i nspect.:i on 1 but. the sflaJ j ng, doasn' t. j tcomø when the ca~f! :is

over.?

ì\iR. DAVJS:

MR. HR1l.Ri):

MR DAVIS

But. of ~fhat.?

As a pr.actical matter.?

What j s j t we are sea) j ng or what

i.s it we ar.e tying to p'lotect if it is not discove'ty? Thèlt

is where 1 have a probJem.

CHAIRMAN SOU1,F:S: We) J, j t. couJ d be the

evidence, some of the evj dence j n the .ease.
MR HERR i:NG: have motions tor summar.y

judgments, aff:i davj ts or att.achments. rPhat k:i nd of th:i ng :i s

what they talk about.

lY1:IL JONF.S: You mean what. --

\-1R. HRRR i:NG: \'ie 11., bef.o'te the end of. tha

case, though 1 a sum:lIa:ry judgment mot; on that, has aff:i davi ts

0': exhibits attached, that i.s one context.

DAVJS That :is notel:i scovéry.

lvIR. HERR i:NG : 1: t may no t be The a..f. f idavi. t .,

for exaro.pJ e, Iì1SY not have produced j n di scovery. J

think the question is more or less di f.ficul t depending on

i'\hathe:r the )"uJ e appJ j es t.o di sccivery, wh:i.en 1 th:i nk ty is

saving for. the end of da.y. That i.s a ni.ca l jui.cy issue.
MR. DAV1S That:i s s:i mpJ e.

lilR HERRT.N'G: Well, 1: fi.gur.ed y.ou would think
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7

8

9

:10

t 1

:i 2

13
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1.

2

3

4

it was simple, Tom, but the~e might ba anothe~ view on that

MR. DAVIS Not Jegiti.mat.e.

eRA i:RllIAN SOULES: Whe~e it has come up in oui;

practice j s ~fhere we w:i J J fj J e a mot:i on and somebody J J

file a response that just has scur.ilous mater.i.al i.n it,

somethi ng just for pUrpOSE! of prej\id:i c:i ng the court.,

doesn 't ly hava that much to do th the lawsuit, ëll1.d \.¡e
jump rj ght on j t and try to get that stuff sea) ad up say; ng

it is ir.r.elevant and doesn i t have anything to do with the
questi ons and somebody :i s goi ng to fj nd j t and sea) j t up,

5

and they near.ly always do And then they look at it and look

15

:16

17

18

19

20

22

22

23

24

25

at j t j n camera and dec:i de ~,¡het.her or not :i t has t.o come out

and shoii ld be seen by the public l if it has any connect ion

lid th the Cases at all. And that has h~ippened"

. DAVIS: I don i t see that there any

!):rob1 am there.

CHA.IRl-1AN SOUI.F.S ~'leJ J r you )"epresent. a part.y

and you ii le a motion~

l-iR PA VJ S : No, J mean thiEre j sn · t.any

that" '''.oll ar.en't going to have the public

that f you are go; to have the n:fH4spa;i.,er --

eHAT.Rl\iAN SOUlIRS: T.t depends on hm'i prof.i,ll"

This was pretty high prof:lø

questi.on about

wand to

case j s

DAVIS Family cases and di.vor.ce and,

maybe that -- J am just tryj ng to suaJ j z€: the context j n
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l whi.ch it can arise T. can see tami l.y adopt 1.on and Cr..1ili,ni:1

chnd abuse casiES, things of that. k:ind, but ot.her -- :in other
litigation, what is it other. than discovery? 1: am just

hav:i ng troubJ e w:i t.n j t .

lllR. HF.RRJNG We) l, aga:i n, the trade secrets

J awyers ~fOUJ d j t wouJ d be documents that show the tradiE

secrets attached to the motion.

I'J.R. DAVJS: 'Where somebody sues somebody for

intringment of a patent and then you get into a question

of -- okay. wel J, j t i. a rather J i mi ted sj tuat:i on there when

you exclude discove~y

CHAJRi.tA.N SOUJ.F;S Thi. wboJe. saali ng thi ng j B

limited. !t i.s just really not ver.y widespread, except wh~n

i t does happen,i t gets a ) ot of not-sri ety . Of course,
obviously. we have to daal th it effectively

MR nAVIS: 1 am try) ng to know what we are

di."!al io.g with

l~ . RF.ARn You are teJk:i ftg about j natanae.

wher.e you seal during t.he course of a tr.ial. T have nf:vt=r

been exposed to that.

HERRING ~ J, somebody and aga:i n, -r.hE'

only one t know of that people come back to is tr.ade secr.ets
aDd they -- Quincy pulJed out. cj that one of the trade

secrets lawyet's had given us to an Ar.R annotation )¡hich says

j n sui ts :l n equi ty to enjoi n wrongfuJ use or dj scJ ösure oj":
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1. the plainti if s trade secr.ets, courts genera lly have

:2 adopt:e:d the practj ce of taldng ev:i denciE j n camera whe)~e j t

3 Ü'1volved disclosur.e of the specific nati,\re and datai 11' of the

4: pJ aintj ff ~ s trade secret And there j s dj scuss:! on of j t and

5 the case is going both ways allover. the count~y on it in the

6 trade secret context, J don i t know the others 0

7 . 'ß'l1;ARO 1: have done that in caiuera,

8 it
9 SOUI.¡iS: Ij"ha t :i s J ey · s pos:i t:i on ,

1.0 which is br.oader. than mina, that not only would the l~ecord be

J i j nøpected j n camera and perhaps seal ad, but al so that the

12 evidence could be taken in camera.
:i 3 ì.1R . B F.J!iRn Jhave :i n camera hearj ng on

14 t~ade sacr.ets 0
J 5 lYUL SPARKS (SAN ANGF:i.0): ¡iuke, Jet. me ask you

16 something, and Wl"! axe talking about (8) ('l) under. hear.i.ngs,

17 whether to put in the i~'ords j n camera or not.?

18 ClU~.:n~¡VIAN SOUJ..ES '('hat is -right

::9 SPARKS (SAN AJ'iGF:i.O) i" ,i-L won) d seem to

20 me 1. ike if. you take Tom' 51 language, which is labeled e -i.n th.e

2J handout 1 that doasn' t have thE' :i n camera J ang\lage j n j t, you

22 put i. t i.n, you sti 1 1. have the right dur.ing the hear.ing to
23 :fjJe :for a protect.:ve order o:r to fOe a mot:ion to cons~ider

"4 cer.tain evidence in camera You still got all the

25 p:rot.f-ictj ons there f but t.ne hflarj ng j s a pub) j c hear; That
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t d-iaf.t seems to be pr.etty good tC) I1H'L, But by not mentì.oni.ng

2 it, you are not sayjng you can't do jt. Jt is just a rjght

3 that you have in the p-resentation of. evidence or. accumulated,

4, CHArR1:iJAN SOUi~¡iS: l'leJ J, that may get. :I t j f we

5 -read t.he J,ockt~ Pur.nell dr.aft, Tab e, ? , ( ?) (b) (1. T.

guess j s t.he numhei~ here, to be just J:i any other hea:rj ng'

that if. it should become desir.able to seek some sort of. an

j n camera proceed; ng, whatever j t may be, do j t just J:i ke you

would in any other. context
MR SP Â.RKS (SAN ANGRl,O): Any othe.r hear:i ng

you got is what t am saying ~

CH1HRMAN SOUl.F.S And tha t om- comm:i ttee :i s

understanding if we are that (?) (b) (,,) about this hear.ing,
that does)'' t prec) ude the court. :i n a seaJ j J1g hear) ng )'"rom

conducting parts of tha pr.oceedi.ngs in camera as 1.\1 any other.

case where circmnstanciEs :l ndi cat-a. r mean :i f that j s the

concensus of this comm1,ttea, we make that the legislativa

hj story of thi s, thfln Tliaybe :i t :i s ei.)ough, maybiE j t :1 s not.

MR~ SPARKS (SAN ANGF.JiO): T.f. you ar.~ wantÜ;i;g

to make that J egj slat:i va hj story 1 maybe J ought to reth:i ok my

tnoughts.

MR. nAVJS You want to go down j n hi story

correct.
JON~S: j havfl never seen before ever

quoted deliberations that this committee has ever. ruled
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CRATRf.1AN SOUhF.S ,Jl.dg~ Spai:r.s has wr.i t ten

some apj nj ons wbiEriE be goes back to these proceed; ng5 0 J

think some other.s too rrhat just r.onies to to mind.
JlJSTJCF. rrr:CHT Paean i t to; s boi J down to

somebody wants to file a motion tor. summar.y judgment, and

they want to attach an aff; daY) t, and the fj dav) t has

something in it that they don't want to be disclosad. 'rhey

want j t ed, and then they are gO) ng to have a ng on
it whF.ther. i. t 1,S sea It::d or. not, and thei. r pr.obleni is they

want tote)) n;ihY j t j a sea) ed f why j t shonJ d be seaJ ed If
thay tell too much about it, they ar.e going to disclose what

the contents are and j t wouJ ('In' t do any good to seaJ j t. If

they don't tell enough about it, they may not meet their

burden o:f proof and j t may not get seaJ ìlut how many

times is that r.eally going to happen? t have a hard time

j magi nj ng when they are reaJ J y

lYfR, H'~RR tl\G 1: 'I9'OU ldn 't think it \1Í0U Id

it j s a prob) iEm thiEY f and 1 don't dovery' many

that full time, so t can l t .peak to how often

thj nk j t wouJ d be often.

1: '!1Ouldn' t

CHAIRMAN SOUl.F.S: :M J J DorBaneo

MR nORSA,NF.O: Jt ciErta:i nJ y j s an ent.j lAeJ y

difter.ent pr.oblem fcom this overall prob1.eni of publ ì.c access

or nondj BCJ osuriE to the pubJ j C of j nfoJAmat:i on. We are just

talking about whethet' 01: not somebody c:an conduct pa('t of the
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1 proceedi.ngs ï~i.tho'lt an adver.sa'tY. and l:ahen ï.¡a a'te talki.ng

2 about thj s, ~"l~l are just taJ king about to w'hat extent w:i J J

3 ex parte communi.cat.i.ons th the cou'tt be permi.ttt'!d as paxt

4 of the process of determ5 nj ng an issue that j s at j ssue
5 per.sons 0'1 othei;wi.se adver.sar.if:'s 'lo '!fl', 'r can see
6 how the trade secret L waul d be j ntBrested in j t r but r
7 don't see how it has much to do, fr.ankly, with the sealing of

.8 court recordfl. rt is a djøt.inct probJem '~~e are taJkjng

9 about kaeping something from your adver.sary because you don 't

i 0 want them to have j t because it wj J J be damagi ng to you j f

11 they have the information. ei.ther. because i.t iø the same
12 infor:mation that you a)~e trying to have determ:ined to be
13 confidential l or because it is gener.ally something you would

i 4 J to keep secret.

15 CRAJRMAN SOULES: Had) ey.
J 6 !ViR EnGAR: On the ot.hE'ir hand, though l j f you

17 ar.e focusing upon the public's piibli.c acc.ass to the court
18 records, J can see how a judge ) oold ng at. th:i s w:i thout. some

19 reterence to an in camer.a inspection might be disinclined to

20 conduct an :i J' camera :i nspect:l on because of the pubJ:I c's r:i ght

~n to l(now l and ther.efor.e, it seems to ma that per.haps r.eter.ence
to an in camera j nspactj on m:i ght cJ fy :i n thf! judge's m:i nd22

23

24

25

that he or. she has the r.ight to conduct an in came'ta

:i nspect:i on even though he or she may have a ri ght to do :i t

under. the discover.y rule. But it seems to me that is
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1 something separ.ate and distinct fr.om di.scover.y and r.efe'l:enc€'

to j n camera shou) d be prov:i ded

eRA ì:Rl"ÍÀ'N sOtjTi'f*S l, r.eBponding to that,

8ga; n. J don't -- J am not advocatj ng. A to fj x that j s

just to say "in camer.a p'tocaed,ings may be conducted as in

RuJ e 166 (0) (4) ,It t Dot get j Dto a Jot of -- we have got

discovery in camera pr.actice going now and some standar.ds

about when j tis done and t'ihen it j s not. done 1 reference

bacli. and tr.y to pick that up.
MR.. ßR.AJ\lSON: Rut aren't they real J y. tal ng

about in camera ex par.te pr.oceedings as opposed -- T. mean

from somethjng other than :reaJJy looking at. a document?

eHAT.R~f.ÀN SOUllRS: Yes, and that happens in

d:i scov'e:ry, of course. The judge wi J J ) j sten to a \V':i tness

anstl1er. questions and sometÜiias let the tness! lawyer. be

there ~1hen the

else.
tness answa:rs quest.~¡ on8 1 but not. anybody

do anyth

thresho ld.

MR RRANSON~ J have never had them do that.

CHAIRMAN SOU'TJ"F:S: ì: have Okay, do we need to

about thi sin camera? J gues~ that j s rea;) y the
have talked about, T. think, most of the

eOìJS; deTa tj,ons w?hy don't Wf:! deed de wha t we need. We wan t

to do anything about it, whether i-1P. are going to just leave
the iJoeke :Purnell (2) (b) (:) as it is or

MR. MORRT.S You are going to have to malta one
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change for sure.

CHA!Rl1AN SOUl.J;;S: AJ J rj ght, what j 8 that,

Lefty.

MR MORRJ'S: Jt says "A party seek:íng seaJjng

shall have the burden of. proving compelli.ng need by cleai: and

" '. ":i.nconv~nCJ ng aVJ aence.

CH1HRliIAN SOUl.:¡:S: J, we have aJ done

tha t .

MORRJS: That needs to be strj cken

eRA l'tUIiAl\T SQUTiF.S ~ By a prapondei:ancE; of the

evj dance"

MR. MORRIS WelJ, Jet's just strike that. we

have alr.aady got this wordad --

CHAJRl'lAJ\ SOUL,:FS: J g()t you,

MORRIS: We have set the burden of. pr.oof

up at the top

CHAJRl1A:l SOUJ,F.S: ')"aka that sentence out.

. DAVIS: IJul(e

CHAJRlilAN SOUI.F.S Yes, s:í r.

MR. DAVIS: lili.th Rdgar.'sthi.ng, one pr.opm~al

is just to J eave j t sj J ent Jet the courts assume they

have in camera proceeding which they have it in everything

e) øe, or as was BUgges ted i make 8 J j mj ted reference to j t,

let them knOW they do specifically have it just l~ke they do

in other proceed; n98 . J am j nc) i ned to see t.ha t Jean' t see
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1

2

ther.e would be any har.m to at least point out that in çameta

proceedj ngs ariE ava:i J aD) e t.he same as t.hey are j n RuJ e j 66,

at laast i:-emmre doubt in anybody'a mind wi.thout, r.eally

getti ng j nt.o the deta; J 5 of how t.hey conduct :i t. or who t.hey

listen to or. who they don't listen to.

CHAIRl'1AN SOUl.:¡S: Why don't we ÇJf!t a consensus

on that then. How inany tael that wa should make t'eference in

(2) (D) (j) to the J ab:i J j ty of j n camera procf!edj ngs?

Okay, one, two, tht'ee, four, five, ,seven t eight, How
many feel that there shouJ d be no such referflnCf!? :¡:i ght

3

to _..- one, two r thr.~~e, fout', five, , seven, eight Okay r

J 6

we are goi ng to vote aga; n. "verybody vote th) s t.j me Take
a position one way or. the other. T.t is a queation of we

mention :in camera in (2) (b) (J) or not miEnt:ion :in camera.

MR. MORRtS. May T. say something?

CHA)lU4AN SOUJ,F.S In the cha:i r' s draft. r we had

written in ther.e that the in Garner.a hear.ing may be held --

SPARKS (SAN ÁNGF.l,O): You haVe got the

1. 7

18

1.9

20

21.

22

23

24

25

whole hear.ing --
Q i"lORRIS: J know, hang on a nd nute _._-

reveal the ~tnfoi:niat,.i.on which is sought to bep"Cotected 1:

thi that that is the onJy pJace where in camera wouJd

appropria te"

In other words, I don' t thj nk to go back to a

disCPVt~ry r.ula ovei: on anot.her. r.ulf'. l thinl~ we ar.e
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talking about seal ing, and the place ~.;hei:e i.n camei:a i.a

approp;d ate here j s where, as Chuck d :i ter, you are
going to let the cat out of bag in having the hear.ing.

CHAIRMAN soul.¡;s no iRe ment.i on jn camera or

not in this (2) (b) (1)? Those who say we should --

MR. JONRS: Mr. Cha:i rman

CHATRl"iAN SOUT.¡;S: Yes, six.

MR JON~S: J th:i nk everybody j s hav:i ng
a pi:oblem, at least where T. am havi.ng my p~oblem, is this

phrasi? or terrn or whateve)'" Wi? want. to ca) J :i t of an j n camera

heari n.9

No'l¥, as far as J aID concerned f thf!:le nt no sHwn

animal t have never. been to one '(iany of. yon may have.

l;1JL SPARKS (SAN ANGF.1.0): Tn camera ev:i dencE!

MR. JON¡;S Theraa.re in camer.a inspections of

ev:i dence f but an in caniera heaJ"j ng :' mpJ:i es to me t.hat you go

hide somewhere. and l don' t ltnow who is thei:e oi: exactly what

do, t everybody' is not. there f that :i s for sure And J

just don't think that "''fe ought to be expanding that kind of.

concei,t tnout Jtnort,i ng where we are g03 ng. J don't. aven

know whether. it i.s constitutional.

CHA.J'RMAN SOU1.¡¡S: J am go; ng to t.aka a

consensus. tt was eight to ei.ght last t.i:ine. Somebody didn't

vote. F.ve)~ybody pJ ease vot(~ t.hj fl tJ ma whether or not ~l1a

25 include anythin.g in hei:eabout the avai labì. 1. i. 't51' of. (:am~Jr.a
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1 p~:oct::ed:tngs. 'lhat is tha question. B:m~ many f.eel r,11e should

include somethjng :in here about the avaiJab:iJj of 

:in camera

pi:oceedi.ngs One, h\!o, thn~p., f.our.. five, Rix, seven, eight
Dj De, J O. J J say to i DCl ude j t. Those oPPosiEd to j t? J hope

2

3

4.

5 that is not 11 again. One, two,

seven, ej ght, n:i ne. i o. Okay.

iuention.

thr.ee, f.our., five, six,
:i:i to :10 \'le are g03 n9 to

l"lR nORSAN'JõO Steve toJ d me he votes w:i th me.

SOUlJES: A 1.1. r.ight, 1.1. to 10" \,le ar.e

going to do j t. Jet's try to figure O'lit qu:i dtJ y noi;\í t:o
do it so we we can get on with this.

MR. nAVIS: I suggest just a broad reference

that these pr.oceadingø can be held in camera in accor.dance

wi th the practi ce under ruJ e so and so.

lViORR T.S Tiet Tile make a suggestion. 1: was

16

17

:i 8

19

20

21

22

23

24

25

g05 to say somethi ng J j KiE "documents may be rf!v:i e~'led :i n

came'ca upon r.equest by any par.ty if the cour.t finds that

j nformatj on woul d be reveaJ ed whi ch j fo sought. t.o be

pr.otected. " T.n othe~ wor.ds, what you ar.e trying to do is

st:i"; ct.) Y J hid t to where yøu don l t. Jet t.he cat out (")f bag,

111R. ßì)GAR: Did you use the wor.d r.ecot'd?

MR. MORRJS j said doc\mient.s.

MR" RF.RR1:NG Court t"8cords sought to bt=:

sea) ed ~

ltlR 1~jORR1 S J came after that coJ on. J put
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1. "howßver dOCl1mants may be rßvÜ~wed." Can you r.ead bad!. what

:& J read?

3 i!lR PAVJ S rt j s j nformati on sought to be

4, sealed

5 1'1R HF:RRJNG: Why don i t we say the court

6 r.ecords sought to be sealeõ, because tht~ r.ule daals wi.th court
7 records, whatever those are

8 MR ¡'¡ORRIS be rß!v:1 eW'ß!d j n carnß!ra upon

9 t 'by any party j f the court fj Dds that :i nformat.:Î on

10 would be r.evealad which iø sought to be protected. How about

J J that.
12 MR. ADAMS: He has aJrß!ady got the powß!r to

1.3 review something in camera '1~he court has got pO'\fer. to look

:14 at something j n camera, doesn't he, any t:i me.

15 J1JS"lTCfi PfiF;PTJ'RS:: not mention it then

:16 . MORRJ S Thj s j s a new proceedj ng,

17 Gilbert.
J 8 MR. ~nGAR: Read j t agei n, pJ ease.

19 . DAVIS: Somebody can argue that they

20 didn i t say anything about j t --
21 eRA T.lUIJAN SOUT¡fiS: Well, if somebody 1:'a1.ses a

22 pr:i J quest:i on at this hear:iflÇ!, doesn't have anyt:J-d ng to

23 do with r.eveal ing the infor.mati.on sought to be protected.
~..
L i.

24 :i s a prj v:i J questj on, attorney/cJ j ent pri vi J ege. Can the

25 Cour.t i.n one of these hp.ar.ings ~onduct i.n camer.a
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1. consider.ations of whether. or. not ther.e is, in fact, the

2

3

il

attorney/c!Jjent prj Jege at risk.

That is raisad in pr.ivilege when

5

MR. ,JONF.S

he fi rat got past --
CJlAJRI'ÎÃJ~ SOUl.j-;:S: 'Jhj s :i s the fj rst. t.:i me.

l~1R,. JONF.S -,- gl:tt.ing ready to fDe a suit.

CHAtRMAN SOUTlI"S: This is first time that

it has come up. J sn · t :i n camera, procead:i ngs

. l"ÏORRIS: i:t is not goi.ng to be the fir.st

time, though, is :i t, Luke?
MR HERR ING : T. t may

CHAJRSY1AN SOUI,F,S J understand hypothetj caJ) y

it is I don't see the p~:oblem 'irÎ. th just sayi.:ng .. in camer.a

prociEedi ngs may be conducted as prov:i ded j n ) 66 (b) (4) f and

'chat is pr.i.vi lege, trade .sacr.et, and it i.s the samè kinda o'E

20

2.1

22

2.3

24

25

prop) ems Tea) J y that we are deaJ j ng wi th here.

¡",l)AlVíS: T. have got a qi,,estion i:s it

goj ng to be, j n camera f j 51 he just. goj ng to bE' J ook:i ng at t.he

COl'xt r.ecor.ds or i.a he going to be 1.001(ing at some affidavi.t

the other party hadn't seen? tlhat j s t.ne com"t. goj ng t.o be

lt)oldng at ~¡h€:n we talk about in camera?
CHAJRMAN SOU1.RS: 1t wouJ d be just J i ke a

discovery hear.ing. Xi we go up to 166 (4) .
MR ADAMS 1t is not go; ng to be any J

in there-,
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t eRA 1: Rl'U\N SOUhF.S: May be.

2 ¡VIR. AJ)AJ;jS: j s gO) og to be J ookj ng at

3 something that has been fur.nished to him by one side that the

.4 other si de hadn't seen J j ke an fj davi t from an engj neer or

5 something like that? What is going to happen i. f i.t is in
6 camera &

7 CHA,JRMAN SOU1.F.S Judges can, and they do.

8 conduct in camer.a hearings about aver.y way you ~an imagine r

9 sornetiriies both J awyers. SOlî\iEtJ mas no J
Somet.i mes a

10 witness.
J J MR. JONF:S How can soinath:i ng bacome a court

1.? r.eco-id in an in ~amer.a pr.c)ceedi.ng.

:i 3 CHAn~.I1AN SOUl.F.S: We have voted to put j n that

14 in camera pr.oceedings ar.e avai lahle, How do we s~y that?

J 5 That. j s what j s on tha tabJ a rj got now. ~iohn 0' Qui nn.

16 l.lR 0' QUT.\TN: T thinlt í.¡e ought to say it the

J 7 way you sa) d J. ,¡-., J a ago. no you re1l1ember 'tihat you sa:i d?

18 eRA i:RliIAN SO'Ulfi;S t have said it two or thr.ae

J 9 ways, John faWn) J a ago

20 MR 0 · QUINN: ) . t r rømember you ~aj d

21 fRh:i 1e ago waS that the court can proceed :i n camera t and then

22 you r.eference the Tula on discovery in camer.a, you know t in

23 accon::lance ~\!j th where that niJ e j s, and j t probabJ y needs

24 some language lUte lJef had been ta Ud.ng about, you licnorR, 1. f.

25 thera j s some compaJ J j ng need for that or hOvrever you put j t..



181.

1 If it is necessar.y in order to pravent, you know, the

2 disc) osure of t.nØi r j nformat.:i 0:0.

3 l-fiL MORR1:S: 'It looks to me t ikei'le ..'t'e not --

4 this iem' t a dj scovery procedUJ~e, J th:i nk the probJ em :i a j s
5 we are creating a whole new procedure or proceeding in Texas r

6 and d:i scovery j S QViEr here and you wi J L have your dj scovery

7 fights and pr.ivi lege f.ights over. her.e r but when i t ~omas to

8 whether or not th:i 5 j s goj ng t.o biE seal ed, :i t. seiEms J:i:ke ;¡ ,~ione

9 only one 'thing the cour.t this stage is going to be

J 0 j nterested j n, and that j s whether or not he doesn' t want. to

11 let the cat out o'f. bag in revi.ewing it when deciding tR-hether

J 2 or not to seal j t" And why wouldn't he, :i n this on.

13 instance, just review it in camera to determine whether or.

J 4, not j t shouJ d be seal ad j n such a manner 50 j t won' t reveal

15 the information sought to be pr.otected. 'l mean 'l think we

J 6 are m:i xi ng d:: scov'ery ~fj th a sea) j nO' he(u~j ng.

17 M1L SPARKS (SA'lr A'NGETiO) T!efty, when he ha.s

:IS his pr:i vate in camø.ra hearj ng and hiE ruJ es that. :i t j 51

19 sealed, and 1:: don l t think it 1.S going to be sealed, how do 'l

20 conv:i nee an appe) J ate court t.hat he abused a propondaneø of
21 F.vidence in sealing .this because T. don't know what 

went on at

22 th~ hear:ing.
23 . nORSANF.O: You don't lmow what j t. :i fl.

24 l.viR. SPARKS (SAt\! AN'GF.J.iO): 1: don't F.ven Imow

25 .what j t j s. We are gett:i ng :i nto a probJ øm t.hat r thi
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Frankl i,n po'î.ntR out, you can l t have an 1.n camel:a haa.r.ing.

MR l\fORR:rS Says t.ne hear:i ng shoul d be he) d

in open court.

CHAJR1\fAN SOlIl.RS: J r:: ght, Jet me propose

5 thi.s "The Cour.t may conduc't in camara pr.oceadings -i'iher.e

necessary to previEnt djsc) osuriE of the record sought to be

pl:otectad. or the substance of. 'that r.E'cor.d "

JUSTJC~ nOGGETT: 1 have the same concern as

Frankl in has about the term camera p-coceedi,ngs. It is one

thing to Ì'Hl'\7e an in camera j nspecti on of document.s.. Jt:i s

another. thi.ng to have a proceedi.ng that is r.eally an ex par.te

pr()ceed:: ng

l-iR. HF.RRING: Also, Jet me po5nt out. that.

the'te Üm' t going to be any such thing as i,n camara

proceed:: ng :l f you are go; ng t.o aJ J Olil anybody to j ntervene i¡.¡no

wants to because ever.ybody becomes not a member. of. the public

but a party to the proceed::ng. J would suggest we sJmpJy go

back -- we can't solve that procaeding probh:im completely

~iego back to j nspect:ion of docuements f and we ,. thiE court

may conduct an in came'ca inspet:t'l.on of the court 'teco-rds

sought to be sea) ed before ruJ j ng on t.he mot:! on :i f the court.

f.inds that such an inspection is necessary to avoi.d r.evealing

the informad on sougbt to bl? protected."

JUSTlC~ OOGG~TT Good pr.oposa 1.

MR. I)'ONF.S: I.at's th:lnk about. that a m:lnute.
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It may be wa are all fine, if you are going to have tha cour.t

go J ook at pubJ:ic records secretJ y and decj diE whether to sea)

it ~

5

MR. H,,~RRJNG: In most j nstancefl, j f t.hey ariE

a.lr.eady public r.ecor.ds, you a't'e not goit\g to hi;lVli this come

up.

~JR. \IONRS: J thought t.hat wa.s what 'tie wer~~

dealing with

llJR ~ Jni~RRJ1'lG Th; s refers to court --,

inspection of the cour.t 'l€cords sought to be sealed.

. ,JONP'S: CoU)~t records Sire pubJ:i c records.

MR, HF.RRING What you a'le going to have --

and Y'OU are right in thj s sense, F'ranl§:) in. You rf!ay have to

have your definition of cour.t r.eco'lds -- and ~efty and t
taJ ked about this refer not on) y t.o what j s f:i J ad but ~iihat

is p'loposed to be filed., s'u.ch as yoU'l :motion f.or. summar¥

j udgmen t ,

. SPARKS (SAN A,NGF:l.O) Or has been

exchanged but hasn't been fi.led
MR. HRRRJ1\iG: Tha t ge t.s :i n to d:i scove:i~y , WEi

ar.e going to addr.ess that lat"'~r..

JiJR JONF.S: Then v,'Ie are go:i ng to g.o to sea) :ing

things that aren't even

CHA1RMJ'l SOtH.F:S: HOi;'i about th:l s, the court

may condu.ct an in camer.a inspection of. 1:ecoi:ds
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1 tf anybody has a f.or.mal pr.oposal., l~t'R g~t it on

2. the record. AJ J r:i ght, hoW' about thj s. "i:'he court may

3 condilct an in camera inspection of records 'lfhet'a necessa"'y to

4 prevent dj sel osure of records sough't t.o be p:rotectetl,," Now l

5 that has got it compr.essad down to the r.e~ord. That is th~

6 onJy thing he can look atj n camera.

7 MR nORSAN~O; You sti 11 hav€n't def.ined what

8 in camera means.

9 CfUlJRl"lA)\ som .¡iS :It the on) y th; ng you

10 can do back there is lool( a"t a 1:t"C01:(,L

Jj

12

MR nORS.\NF:O By h:i mseJ f r by herseJ f, wi th

one set of. counseL. and not the other. ~ol1nsel, t.n all

13 counsel but not t.hiE pubJ j c?
MR MORRJ S It says hear; ng may be he) d :in

:i 5 open court.
16 MR. ßRANSON: th the except:i on of t.ne

17 instanc~ 'I'1hen Justi.ce Hecht objected about the su:mmar.y

18 judgment, J am try; i1g to th:i nl~ of an :i nst.ance í'Ïhere th:: s

19 í.¡ou1.d be -- 1: mean you ar.e tr.ying to to seal soii~thing,

20 presumabJ y, the other de has aJ ready got tiEn j n dj scovery ,

21 aren't you? You at'fJ not trying to seal 1. t ,~i:om the
2.2. adversary t you are ty'yì nO' t.o seaJ it from the pubJ j c., i'¡hy

23 not let the adversar.y back there, and why not just give the

24 court the authorj ty to conduct thj s hearj ng j n hj s chambers

25 w1,th nobody' but the original participants thsH:-e?
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1 MR OORSANRO: What the trade sec~et lawyer.s

2 reaJ J y want j s an ex parte proceedi ng, as r understand j t.

3 Th~y don't want -- they ar.e calling it in camera. lt means T.

4 don't wan t tbe iEnemy there f r don i t th:i that. that. :i s

5 even consti,tutional.

6 . ~RANSON: ~ut :isn't that reaJJy in

7 discove~y, Bill? 't we- to a point now whei:e your.

8 opponent has the :information?

9 ¡'IR l"iORR 1: S : You p~obably ar.e.

MR. HF.RRrJ\JG: Usua) J y yon are, you may not be.

¡\.IR. 13 RAl\JSON: tl$hy hide . ..
f. ~ OTn hiTlt i:.nymm:e ëlnd1. I~

j 2 conduct somet.h:i ng that sounds J j star chambers proceedj ng

13 for those of us '("Tho a'le 1 i. tigator.$ Why not tet or.iginal
14 paTti es go back j n the court's chambers and part:i cd pate :i n
15 the legal pr.ocess and keep the public out of that hearing

J6 JUSTrCF: nO(K.iF:'l'jl: BeCl.H1Se they are j ntervenors

17 at 'this point rtheyare part:i.es, as Chuck said.

)8 iyjR BRAJ\ISON: But j t 'Ç-iouJ d soJ V-iE the probJ em

19 that we a~e dealing th to not tr.eat them as an i.nter.venor.

20 for the purposes of thj s hearj ng

21 ,JUSTICE But the pr.oblem is none of the

22 paTtj es who were origj naJ J y j n the case may represent the

23 interasts of the publ ic pa~ti.es who ar.e inter.venor.s.

24 MR ~RANSON : J see.

25 CRA '(RlVIAN SOUI,'RS: I,at ty fyior.ri.s.
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LVIR. MORRT.S: Well, what we arlí talki.ng about

js that the judge may look at this data, make Jook at these

documents and review them, '¡:'rank" 'the judge may look at theiU

hi maeJ f, bu't the hear) ng 1 s then goj og to be h('tJ d :i n open

c01.:rr't, and at that t 1.me, he can make hi.s t"ul1.ng i"r. hi~

decj des he j a go; fig to J at them be sea) ed, he has to do j t :i n

such a way as to not r.eveal the contents. But you can' t fltop

the judge from look:i ng at the doc1.tment,s j n came:ra j f he wants

to, but 1: don't thinìt that means he goes bad~ and has an

ex parte hearj ng .

5

l-HL SPARKS (SAl~ ANGF:J.O) 11' he seaJ s from

right ther.e, l mean 1. t i.s at over.

15

MR ¡:F.RR1J\JG: We have j n camera ;i nsp(-tct:i on of

documents nO'í4, whate'\rer that means, under. the di.scovet'y

prociEdurss. ADd genera) J y, j n d:i scovery, j t means you don't

want the other. side to see it because you are cla1.ming a

pri vj J age and the jUdge :inspects them wi thout the other sj de

being there And fot' document inspection, T. think we ar.e

taJ k:i ng about thiE aame th:i ng.

l"IR. ¡,OW: You have to CliEscr:ibe the dOCUIDEmt,

:name and day It:i s just not J:i l(iE you don't know what :i t

was. T.t just doesn't give you the nitty-gr.itty detail, but
you can't just. say thj So j s bad and :r won't even teJ:I wha.t you

it is.

16

J 7

t8

:19

20

2J

2?-

.23

?-4

25 MR.. HF.RRJNG: 'Phat j s r:i ght.
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1. eRA IRliAN SOUJIRS: spent a long t imp.

2 designing the :in camera routine in 166(h) (4), Jt is probabJy

:3 still imperfect l but at least i. t has got some guidel in
4 :it.
5 MR~ BRANSON: What is the argument again

6 against using the pr.evi.ous words in 1.66(b)?

7 ÇÑA1RltJAJIJ SOU1.F.S: Sornebody says th:l s :i s so

8 differ.ent fr.om discover.y that it shouldn't be done. T. don't

9 agree wi tb that. but that j B nei thiEr heriE nor there

1.0 'MR. !IiIORRtS: 'We are not i.n disc.;overy. W'e ar.e

1 i in sea) j ng hear:l nO'.

12 J wouJ d J :Lke to move we ad(')pt th:l s (R) (J) of ¡.ocke

1.3 Purnell on the hear.i.ng t'l'ith the addition that fiuke has just

1 .4 proposed ~

16

17

1.8

19

20

23

22

23

24

25

In other words, that you have everyth:i ng that :l B j n

here except the part r.eferring to bur.den of proof, and then

you also put j n there tfhat Iiu)!:e has just proposeed *

CH.AIRl.iAN SOUI.l!S: t li1i 1.1 read it again if you

"The court may conduct an :l n c¡¡unera j nspectj onlike. Jt

of records wher.e l1.eCessa'¡:y 'to pt;'event dì.sc1.osure of r.ecords

sought to be protected""

MR ¡mARP ~%pJ a:l n thj ~ to me th a t.You

you are go;) ng to :i"'ees, Nm\1, under thi IS pract:i ce here,

are you going to give a notice and have the r.ecords down

the:r'e :i nthe cJ ark's off: ce, 905 n9' t.o SiEaJ ;i t i :i t. ;is ttj ng
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ther.e. Do you seal it f.i.1:st unde1: this tem.po1:a'tY --

CHAJR.liiAN SOUJ.F.S: Here:i s what. happens: :r

fi le a motion, T. am trying to condu~t a tr.ial, whatever.

adversary -- say i t j s j n a dj vorce case my adversary
comes in and files a pleading ~iith a lot of. t:xtraneous stuff.

that is terri bJy damag; ng to my cJ j Bnt but. real J y doeRn' t

have anything to do with the lawsuit. Maybe ita pai.t, 15 r
20 ago j ropr; sonment or OUS psycho) ogj ca) prob) em

that 1:eally nobody haS thought about in a long time. T.t
very damagj ng, and r want that seal iEd

meanness

That j s just done for

J come in, :r fj Ie a mod on for an eme)"giEnc~r oY'der

of sealing. And T. tal"e those up and say 1001" her.e, .1udgt:.

The judge says fj nEl, J am go; ng to seaJ them on an emergiEncy

basis, post your. noti~es. 'f;,rer.ybody shows up. 'lhe judge has

got the record, and we put on evj dence that :í s an event t.hat
happened years ago, won't have anything to do wi.th this case"

rf WiE convj nee the judge of t.hat, the othi8r s:i dl? says, we) J ,

when did i.t oc~ur. got to tell hi.m 'l,¡hen. t1tay'ba the

giEneraJ nature of 1 t, not enough to di Bel ose j t.R content.s

like these t~ade secrets people a1:p. going to have to do. And

finaJJ y l'le gE'!t a) J done, the ,Judge says ¡" l'1iEJ J, :r am J oo:id ng

at it and T. c.onchide that l.t should be saaled per.manently T.

leva that j '1: j s not f r to your cJ j ent for th:i 51 stuff to

be in the 1:eco~d so the public can find it. They are
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using this tt'ial pr.ocaeding as a vehi.elf' to cause a lot o'f

probJ ems and thi s j s just J average Then j f the press wants

to r.aview that r they go to the appellate cour.t. They can't
see t j IS j n :it. They can just say J don't thi nk tha
hearing was conducted t'ight or what have you or. ever.ybody

knOt'is it :is a liap the Judge made a :mistake. ThiE appeJJ

cour.t opens it up and looks at it r and they ther. agr.ee or
disagree. That is tfE'i ara taJk:i:ng about.

MR. 'BRANSON 'Phis hear.ing that you ay.'e having

~\1hara you are descrj bi ng the act.

eRA l:RI'iAN sourlF.s: That 'is a 11 open.

RRANSOJ\J but not. tihat k:i nd of an:i mal

it is. The public shows up

C:HAIRMAN SOUJ.F:S: They are aJ J j n there, that.

is t'ight. F.xaetly But the animal, the 'fleece is still in

the enveJ ope.

6

MR Js that :i j proof j n the
pi).dd i ng .

Jf J were a journaJ j at r J cou) d

2:1

. ~roNF:S

make a lot out o'f that

. ¡JOW There are a ) ot of defense J a\fyers

that wish YOl1 ~1Ier.e a jm.lt'na 1 i.st.22

23

44

25

CH'AJRMAJ\l SOUl,F:S "las,s) r, HadJ ay.

ivlR F.1)GAR % Nove the question.

CHAJRl'lAN SOUI,F:S l'~ove the quest.) em. OJ~ay ,
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those in favor. say "Aye" Opposed?

MR. JONF.S: Opposed.

eRA IRMAN SOtJT,¡:S: Hous~ to one. A 11 r.ight,

that passes bouse to one,8R J underst.and the vote.
MORRT.S: Say, ¡iuke, are you going to

sandwi eh that :i nto th:i s ruJ e there wJlere we de) et.ed "A party

seeking sealing. U

CHAJRMAN SOUJ,F:S: Js that aJ J :d gnt. ~\d t.ll you

'to pu t there.
l11R. MORRIS: J th:ink t.hat :is a good pJace for

it
l'iR RF:ARP l.et. me ask you one other quest:i on

about pr.ocedure practice. You ar.e going to say T. am going to

fj J e th:i s affjdavi t j:n eonneeti on th mod on t.o Sl.lmlTi.ary

judgment if you seal it If you didnJ t seal it, t am not

g03 ng to fj J e :i t Js thcit tfbat we do?

that

o JONRS:

You can i t go baek.

. B(~ard, you have done voted for.

MR. BF.ARP j

CHAJRiiA,N SOUJ.F:S

dn i t Sf'Y , r d:i dn 't say no.

1 tbink you wouJd fjJe a

motion f.or leave to fi.le a sealed record 1:1: the judge ~'1uld

deny your moti on, you wou) do i t fj J e j t. 1 mean you have got

a vehicle her.e f.or doing that ~
MR RJiGJ,AND l,et me ask you thi s ¡ , :i n

summar.y judgment context f then is the judge going to on
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1 summar.y judgement based on sealed ~açor.d that the opposition

:2 hasn't seen?

.3 CHAJRMAN SOULfiS: J don't see how they can

4 bt=cause that waives eve~y privilege

5 J1RANSON: Sure ifOUJ d bE-l hard to a

6 controverting aff.idavit
7 CHArRMJ~N 50'01,)0:3: Okay, tihat. j s t.he next

8 objt=ctive? It is impor.tant, let's mova on to the next item.

9 What j s next?

10 MR HRRRJNG Why don' t we go back and add

11 in -- run through the language that Tom and T talked about

12 be.fore he J eft about the extens) on of t.; me, the ext.iEns:i on of

13 the or.der, and that would be added on the temporï;r.y siraling

34 order That wouJ d be added on the top of Page 3 whf2re :i t nm\l

15 sa:5?'S the 'first T;ford is "notice" and then there is a comma.

36 If you struck the re.t of that sentence and we are propos5 ng

to put in this "and shall by its terms thin such
time after s:i gn:i ng not t.o exceed :i 4 days E~S tJ:ie court fj xes,

unless thin the time so f.ixed, the order f.or. good cause

shown is e)ttended or unJ ess aJ 1 parti es consent. that :i t may

be extended semicolon any such extension shall not exceed an

additjona) 14 days. U

1.7

:18
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20
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And then t..he of the J~u) e.¡".lORRJS

l-îR. ffF.'RRJNG: 'JniE rest of the ni) e ~qouJ d s

the same. We ¡,fould go baek under. the notiee pr.ovi.si.ons and
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1. change the 15 days to 14 days under. that par.açp':-aph.

2 1'1:R F.nGAR. Quest:i on, Chuck, s:l nce the

3 intervenor.s ar.e now par.tie$, would they also have to agree?

4: MR. H~RR1NG~ Yes. Anyone who has j ntørvened

5 could block and an extension

6 MR DJ~ VJS J t j s ki nd of use1 ass. j sn 't i t?

7 . SPARKS (SAN ANGRTiO) No f you get an

8 add; tj ona) j 4 days.

9 l.f:R. nA VJ anybody can bJ ock j t.

:10 MR. BRANSON: these j ntervenors forma)

1'l inter.venor.s? Have thay got to file pleadi.ngs in

12 j nterventi on.
13 ¡VIR. llAVJS: Hare J am. I ca!!ie all the way from

14 out of town, I want this heard. I am not going to agree to

:i 5 any extensi on.
16 l"IR B'F:RRJNG: t'¡e al ready vet.ed.

i 7 MiL SPARKS (SAN ANCH..J.O): Jf you get. the

18 14 days wi. tholJ.t any ag"teement, the court can gi,ve you an

:i9 add; tj onsJ 34 days To get anyt.h:i ng past. t.hat, you have to

"0 have an ag"teement.

2.:i JUSTJCF: HF.CB''J: l.et. 's taJç€! a vote.

"2 CHA1:RMAN'SOUT,'RS: i\ll r.i.ght, that is r.i.ght out

23 of 680. Chuck? Is this paraJJø) to 680?

24 , H'fRR UifG It parallell5 680,. but t.he
. ..

i~ to

25 'i'lorks, you can on) y gøt oniE extlfms; on and it. has got to bE'!
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for good cause or. eve'lybody ag'lees. Tf anybody dÜsagr.ees,

you can' t get an extens:i on.

MR. SPARKS (SAN ANGJU.O) ~ That:i s not what we

voted for earJ j er. We voted on ear) j er track:i ng temporary

r.astraining order Rule 680.

HiSR.RJNG j unders tood we were on J y go:i ng

to do one, allow one extension

CHAr:RMAN SOUl,F.S: That.:is 680 says.

SPARKS Al\IGF;IiO): You get something

past orj g:inaJ J 4, days j f there j s no object.; on from any

par.ty. That is what ~ROs

BRANSON ~ Sam, he j s say:i ng these

intervenors ar.e now the parties.

1-1R. SPARKS (SAN ANG¡:l,O): That.:is r:ight, and

they can cer.tainly stop anything past the 14 days 0 I

understand that.
CHAJRMAN SOU1,F:S: 1.et.' s see, does th:i s SiEt the

time?

MR. \.1'ONF:S F.xtens:i on automati caJ J y,

22

MR RF.RRi:NG: You don't t.hink that is what it

was? That:i S tqhat: Tom and J understood.

IVlR " S P ,ARKS (SJ\N ANG.:¡:¡rJO): 1: as k.ed 'fJuke

23 specd.fi ca.) J y j S he tracki ng R.uJ e 680 on 'PROs because t~e ha'\H'~

24 judges that g~t sick YC)U hava got to have the f.îxl"t 1.4

25 upon the court's order just havi ng a newspaper man come
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in and say no, T. want to hear. it today.
MR. HP.RR1NG~ That was my or;ginaJ posit.ion,

but Tom dido.' t teel you should automatical get 1. t, and 1:

understood thj s j s what we went to and thi s ) s what he

understood as l'fell. T. don' t car.e either ~lay. ia1e ar.e jUßt

trying to embody iqhatever the group wanta to do.

SOtJllRS: Her.e 1'01,1 1l1'H"j

680 after the \\ford "not) ce." :i t wouJ d read and "and aha) J

expire by its ter.ms after signing. not to exceed 14 days, and

shall exp; re by j ts tej"ms not to exceed ) 4 daya after s:i gni ng

as the cou.rt fixes, unless thi.n th("~ time so f.i.'~tad the ordet'

15

for good cause shOt,fn j s extended for a J jke peri od or' unJ ess

a party gets to them, the or.der. as directed consents that it

may be extended for a J onger perj oct. The reason for the

extension shall be enter.ad of r.ecor.d. No mor.e than one

extens:i on may be granted unless subsequent f'xtensi ons are

unopposed. U '"('hat is all the lançpJ.age of 680 Can ~1f:' just

use that?

16

11

18

19

20

21

~ Hlï:RRJNG That j s fj ne th me.

eRA i:iU'4AN SOUIi:is 1: know what it means.

MR ~ SPARKS (SAN ANGF.l.0): 'Jha t j s what. 1fie

22 voted on.

23

?4

25

MR. HF.RRJNG: Tom underatood j twas sorniEth:ing

diff.et"ent, and it li1as hi.s language, but T. wi.l1. be glad to go
'ti:i tb tbat J prefer that. ~
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24
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MR. SPARKS (SAN ANGF,"l.iO): 1: thought we had the

of J:i fa pointad out hej"e llust make j t where youfinaJ ::

have to

CHAJRMAN SOU1,F:S: Olray r J :i nf avor say

5 It Aye" Opposed? 1:1: í,$ unanimous.

MR" F.nGJ\.R: IJ\ikoa, 680 :is f!aysfor good caUSE!

extended unless the pa't'ty agai.nst whom the or.dar. is

dj rectE!d consiEnts Po you mean any party consE!nts?
eRA nU"IAN sour,t'S: Hold on just a second ¡iet

me see where that 1 s. Oltay.

MR. ¡i:nGAR: You have to changE! that You jUilt

can · t just Jj tey'aJ 1y adopt 680"

eHÐ.1:RMAN SOUllr:s: A 11 ri.ght, that is r.ight"

"Unless a) J parties consent.," j guess.

. EDGAR "Unless all pai::ties consent that

:i t ma~i be ext.ianded for a J ongiEr peri od" II And that thEm won) d

parallel 680

CHAJRMAN SOUJ,P.S: "Un) ess the partj as consent.

that i't may be extended tor. a longer. per.iod."
MR" r'iPGAR: Un) oass "aJ J" parti as.

CHAIRMAN SOULES: Okay, thank you I

apprec:i atoa your watching OVer me there. Okay, ~'lhat j s next?
. r(,"(NOAJJII TJook, '( have -- are ~fe down to

notice? On notice, J not, ce that the mot:i on must be postE!d

at a place t4her.e your open meetings law r.equixes pORting-s.



:196

1 In my county r that would be difficult The county

2 administration buDding :is totaJJy from the
3 COUr.thOl_1se, and 1: would suggest that the-c you post it over.

4 there j f you ~fant tOa J think you have to gat a Jock and kiEY

5 fr.om those who can get accass to the glass bulletin bOB-cd,

6 and j t :is very' al'1kwa:y'd to do that, or they' couJdpost at tha

7 entrance to the cour.tr.oom You have been thr.ough that issue?

8 MR~ HF.RR1NG: The probJem wa got :into t.h the

9 committee was whi.ch cour.tr.oom, if you have got 13 cour.trooms.

:i 0 'You cou) d post :i t on the feracJ esure board f but. :i n some

11 cities now we have got thousandø of for.eclQsures. An idea

J 2 was th:ì s ¡-;ou) d be the cJ eanest other lAeadj J y ava:ì J abJ e

1. .ì alternative that people could nd to post it. And they 1.1

14 have to malte arrangements J ocaJ J y :ì n some aresfl to a):1 ol~ j t,

1.5 but that is the best we can come up tho You also, of

:16 course, haviE to fjJ e j t th the Supreme Court cJ erk.

17 . aXSf£OP: is the pur.pose of sending

18 notice to the Supreme Court cJ and postj ng j t at the

19 Supreme eourt?

20 MR 4 HF.RRrNG The j dea wa~ that the meaj a,

21 most of the t"7hi.ch have Austi.n offices, t40uld be able to find

22 out j f thera :i s saa) j ng goj ng on. There ware aJ ternatj va

23 pr.oposals such as that ther.e would .. "'- l.r.a a 1.1.S" f.ilad w"Í.th the

24 Supreme Court and you t\TOUJ d have to send out notj ce at. your

25 own e~pense to ever.ybody on the 1. ist, that\'1as vi.ewf.d to
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1 be impractical.

2 "lUSTJCF: POGGF.TT: And so the cOUJ"t con) d have

:3 an idea ot how extensive aproblt':m thi.s is and how often -l.t

4 is occu)Arj ng. rrhese are gO:1 ng t.o the type of case so

5 we will have the tabulation trom the clerk on that. T.t may

6 Dot be somethi:lg to permanentJ y j n the ruJ e, but J thi

7 it a good, again, to gi.ve us an idea of. how e'lcteusive --

8 TJNnA1.1,: :r t seemsi to me you ~U~e uppi ng

9 the ante. 1: know in my divorca practi.ce before a client is

10 going to read:i y march into seal :Lng J~ecords, J hava got. 'to

11 tell them t\f$ ha'\H~ to send i.t to the Supreme Cour.t of Texas

12 and they' ~uAe going to pubJ j en j t there. F.very newspaper j n

1.3 the state is going to
. ..sae 1. '. . have got to take it up in

14 open meetings. '¡'hat you up the ante so much that you have

15 destroyed any real opportunity f.or -- should t call it
:i 6 discrete seal:i ng of records j n a d:i vorce.

1'7 ¡VIR ~ HRRR LNG T. think that was the intent,

J a reaJ J y, beni nd th; s prov:l sj on.

1.9 I'lR. ')'!J)\UlAl.J. That j ø in a chjJd abuse case,

20 'tfa have got to $end j t to the sup:rf'1íe Court., got to post a

21 publ ic meet'Î.ng law. T. mean 1: just think that --

22 MR. F.PGAR: fiut, Harry, that :is only :If you

2.3 seek to seal something. 1: mean. other.wì,se r you don't. You

24 don't ha,ve to do j t :in every case 0
25 TI1\TDAllr, : No, I aill saying you ha(\H'; got 

a
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di.vorce case where lots of confidenti.al infor.mati.on has h~:ien

out. It:is there, sworn :inv€mt.ory, thE' divorce decree t.hat

is very detcl. led on their. assets l and then the ct i.ent says,
hey, j s there soine way j can keep th:i s from pubJ:ic scrut:l ny'?

Yes, but we have got to go post i. t over at the county

cOlmn:i Slsj oners i off:lce, we haviE got to man j t to the Supreme

Cour.t * L just think that that is very unr.aasonable foy:

mat.ters that don' t have SOIDiE bearing on p\JbJ:i c :i nterest.

litigat.i.on.

13

iiiR. 1,OW ~'louJ d that :i ncJ m1e a tuat.:i on J:i ke

T. am talking about, a partnership The agr.eement -- they

want to siEaJ i both parti es do They agree to it. F.ven j f
they agr.ee to it, ar.e they still going to have to ,':i.1.e all
th:i s stuff?;4

1.5

1.6

17

18

J9

20

21

CBAJR1'iAN SOUl.RS We are go; ng t.o get -- j n a

litt.le while, l4e ar.e goi.ng to gei: to some mor.e ser.ious stlJff,

notanymoi~e more OUB maybe than th:i s, but J mean there :is
a whole nother. dose of this vlheriever. 'tle daci.de whether. or.

not di scovery :l s goì.ng to be under these same ruJ es .--

discover.y not led -- because discover.y that 1.s f.i.led i.s
5J ready under this rule. whether or not set tJ eIDent

22 ag~eements not f.i led ar.e going to be under. this ~ule. We

23

24

have got to get to those t.wo poi nts J at.er.

l1R r.mi1: r'('his 1.S not d.iscove~y You agr.ee-

25 eRA SOUl.F.S Jt :i s a settJ iEment
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1 agreement.

2 MR J.O¥'7: This idJJ be a document. t.hat :is the

3 whole basis of the lawsuit, and both -- and neither. side

4, wants anybody eJ se to know about tqhat th:i s partnersh:i p Was,

5 and they wi 11 agr.ee that you c;ould f. it and saal .. ¿, .. A.1. ," 1, i,

6 l40UJ d be referred to, parti es "'lou) d have COP) es smdso fort.h

7 and it would be on r.ecord, you know, even befor.e it was

8 :i ntroduced as an e,en:i bj t, Jt. j s not somethi ng you haviE to

9 have discover.y. 80th sides have it, and they can' t seal that

i 0 unJ ess they --

11 CHA JRl.1AJ\l SOUl.RS No, anso) ute) y not. That j s

12 what this does, not unless you post it in Austin and wher.ever.

13 else it :is
14 MR 'J'INDJ\J'IJ: Are :il-o'U open to amendrnents or

15 suggestions tOl: changes?

J 6

17

CHAIRl'fAN SOUL.F.S J don i t. know. J mean --

i'1R. HERR. T.NG "( have bean fot'acl.m3ed. You c¡.:m

18 propose whatever --

IYlR, F.DGAR: -vlh:lJe Harry :is mulJ:i:ng that19

20 over _..~

21 ¡ViR. APAIV$S That is go:l ng to j ncrease

22 arbitr.ati.on.
23 1'R F.PGAR: j pn'isume t.hat th:i s :i s j nt-ended t.o

24 be a simllltaneous t-rans\ni.ssion to theSup-ieme Court because I

25 can see pa,rtjes deJ ay:i ng _.- :i t does:n' t. say anyt:rd Jlg about
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1 tlhen 'that has to be ti..led with the Slipreme COl.irt. It jllSt

2

3

"ahaJ) be filed."

CHAJRMAN SOU1IRS: Had) ey, he) P ¡fie fj nd the

4, J angusgathat we need to fb'l.

5

6

. EOGAR: At the bottom of (b) ('-) .

COI'IJ!NS 1t Bays :i mmedj ateJ y aftiEr

7 postingsllcn notice i Hadley, then you have got to '(i.le wi 1:,h

8 the cJ erk of the court and th the Supr\f!rre court c) erk .
9 MR. ROGAR All right, all r.ight.

:i 0 CHA 1RMAl\! SOU1IF,S Okay, wiere are we now,

11 Lefty? What is next?

:12 . l"iORRJ S J f on not; ce f but. Chuck sed d

13 he mentioned it. The only change we had in ther.e was change

that. :i 5 to 34. njd you get that?

eRA T.Rl'1fì,N SOUT1RS t ~ihat 1. ine Üs that?

l'JR JlJORRJS: rt j s do\m there :i n t.he body

:i 4-

15

Hi

17 about Si.1( 1. ines f seven 1. ines up. It says "posted at least"

3 8 _.- it has :i 5 and we are chaogj ng :i t t.o -_. ":i 4 days prj or to

19 the hea r.i ng . " '''l'he wr.i. t ten mot i.on in support of the sea 1. i ng

request shall be fj J ed . . "20

21

22

23

24

eRA i:RMAN SOUIiF;S: I got you, thank you.

MR. MORRJS: Okay f that needs to be changed"

CHA T.RlwîAN som/fiS Okay, what is the next one.

MR C01,IIJ'NS J have one more quest.) on about

25 the very l.ast sentence ---
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eRA T.U1AN' Sour~RS: John Col

lJ1:R. COI.l.JNS of (b) (2), "Tbe notjce sbal)

not he sealed, be maintained and r.emain open to public

inspectj on. .. 'J'hat j s tbe off) ce of the Supreme Court
cleï:K is that cor.rect? if 1 wanted to go see the notices

that have been fj J ed, j s tbat wheriE J go?

MR. RBRR1NG: That is actual

MR T:rJ'lPAJ,¡.: The notj ce at the courthouse J

read that f John --
MR COJ,J.JN'S: J don't know. Js that -_. that

11 is both of them?

:¡ 2

13

J 4,

15

j 6

17

:¡ 8

19

20

21

? 2

23

24

MR HF.RRJNG: The way j t prov) des j s that when

you post your. notice ¡ii th the local cler.k, you have to 'tile a

verifj ed copy of that. noti ce So j s -"- that j ago) ng to be
in you'\ 'file --" ver.i 'fied. GOPy in the file and then you at"e

gO) ng to have a copy at the Supreme Court

would remain open"

Roth of those

cOJ.JJ,:n'Is: J J the Supy"eme Court cJ erk ,

though, have a book or. ledger. or. something, 1 assume, that

has that j n there?
en does j t. say that the

not ice l.s to

CHAJRMAN SOUl.F.S:

fi led?

:ijfL rJF.RRJNG: "J:medjateJy after post.:Lng such

25

notice, the movi.ng par.ty shall file a veï:î,-(iedcoPY of t.he

posted notj CiE th the cJ erk of the com~t 1" et cet.era.
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eRA IRM,AN SOUl/FoS Oka~i. NOl'J r if thi.s is goi.ng

to rema:ÏJi open to pubJ j c inspect:í on, J at. me ask iTust:i CiE

Dogge.tt, doas the SupremeCoui;1: plan to keep these forever. or.

do you mean to just have j t open for pubJ:í c j nspiEctj on j n

cour.t the case is pending?

JUSTICE POGGETT: J, 1 j t ) ø goj)1g to
be, until this rule is changed, it going to be kept

indefinitely, just J:í

indefinitely.
our' other recordS' are kept

CHAJRl".AN' SOUJ,F,S ~oth pJ aces?

JUSTtCE nOGGF.TT: That is r.ight 0

MR HF.RRJNG: Yes r the med; a ~qas concerned

that they ¡-tant to go back and stu.dy, you knOtl, malpr.ac:t i.c,,,

cases or somethj ng and they can' t fj nd the records and they
don't know what has been sealed.

JUSTJct;: nOGG.F:T'J 'lh01JSarids of thesiE :i nstead

18

17 of a few of these, after a yaar. or. two, we come back and

19

20

23

22

23

24

25

change the ruJ es.

CHAIRl~lAJ\l SOUL.F,S J just wanted to be sure

that I understood it, we want i. t both places 0
JUST1CF: nOGGF.'JT '),'here j s a diEbate about.

whether. this is such an e~tensiVê practice that it deser.ves

attention at aJ J, or the conve:r'se, l'\hether j t. happens so much

when doing anything wi.ll inter.fer.e Wea.re going to find

out
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1

:&

.)

.4

eRA uri.i'AN SOUii¡¡S: Okay, l4hat i.s next?

l'lR. RAGI,ANP: J have a. cru~st:on.

CRA IR¡~N SOULES: Tom Ragland

MR. RAGI.ANP: Stj J J hav'Î,ng probJ ems

5 identifying in my mind how one of the~e hear.i.ngs is going to

6 take pJ ace, who the aYiErs are" Jf the TV stat) on gets nd

7 of a sealing hear.ing, may they show up and just sit and

8 J isten or may they show up and put. on t,;ast:i mony or must. t.hiEY

9 f.i ~st be inter.venors and put on testimony?

) 0 CHAJRl1AN SOUJ.F~S: They can do t.woout. of thost~

11. thr.ee things" They can i t do the middle one. They can show

J 2 up and si t and J:i sten. Anybody can, ey can :intervene and

13 par.t i.cipate in the hearing, but they can i t just shoy,q up and

:i.4 start part:i cipati ng wi thout i ntenrent:i on.

15 l1R" RAGTiANi) They have to be an inter.venor.

:i 6 before they can get up and make a statement or ev) dence of
17 'that sor.t?
18 CHAJRliIAJ'i SOUl.F.S: They have got to comm:i t.

19 themselves by inter.vention as a par.ty to this matter. so that
20 they are before thiE court. as a party toi" th:i smatter.
21 l'HL RAGriANI): , as I unde~stand the

22 concept here. that makes this :intervent:ion a matter of right.
23

24

CRA nUvlAN SOU1,ES '(i.a, it 1.s.

MR. RAGJ,ANP: 'We may nf'ed to J oo)~ at RuJ e 60

25 because that doesn't maasur.e up to Rule 60, inte~vention
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1.

2.

3

4

r.u le .

')"'hat j sCßJGRMJ~j\ SOUJ.F.S th J eave of the
cour.t, i.an' tit?

l':R. RJ\GJ .ANn i , where the ex) st) ng partj as

5

tli-i,s to mea\'L

Mci¥.!AJNS J am taJkjng about the ordjnary

rule. You can intervene, but you just may be subject to

bed ng ck(1) .
CHAJRMAN som.F:S: Nobody can get. i:t.J~j cken

under. this r.ule.
M'R. l'§cJlJAJNS That:i s a pi~obJ em You hav~; a

rule that expr.essly authori.zes inter.vention.

MR F:nGAR Under RuJ e 60, tJia court can onJ y

str.ike you if. you don i t na'\1e some jUßticiab1.~J inte;~est I' and

j t seems to nie that what we have done undf!r thj s )~uJ e j s to

create justiciab~e interest. So t don' t think that is a
probJ em.

CHAJRIvJA)\ SOUl.;iS: lihat j s next?

I\'iRRIS Chi,,\ck and T. wet'e ta1Ji:ng that we

don't hava €I.ny problam over hiEre on Page 3 lPii th anytrd ng :i n

4 r which is findings. or 5, which is øealing ot'der, or. (c),
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'whi.ch i.s conti.nui.ng jurisdiction. You hava a1.t't~ady dealt

with (d), and o:~r€!r in (a), wh:içb h:i on P.aga 4. Jf tlHH"E! :is

ne pi:oble:m wi th that, then l'1e ar.e ju~t going to meve that

that be adopted, :i f naed be ~'Ìeran' t. surE! ~Jhi:thE"r Wi: had

already ad.opted ever.ything unless it i.s speci.fically r.emeved,

or whether we need to make a record on j t.
MR. HBRRtNG: We had seme differences in those

provi .ions in our . but j n our mj nds 1 they eTe not

sufficiently signi.fi.cant t.o take the time te talk abeut them.

rf: somebody aJ se wants to taJ k about somet-hi ng i:n those

pt'ovisi.ons, that. i,s ti.na.

MR ~IJRRJS Jf you want. us to move the

adoption, we 11 de it.

CHAJRl1JAN SOUl,FoS: J do, except the Chai Y' needs

to nete en r.ecord that 'I'ie may be coming .bad( to 1. t the'

question of appeal after Rusty and :Aj J J ifork on j t some.

tJ1'R Ti:Nn~'l'IJ: T.s s.omebody .on n.ot ice? 1: am

concerned about not; ce.

SPARKS (SA)\! ANGF:J,O) : J have another

question, too.
CHAJRlYIAN SOUJ.F:S 1.iEt' IS move --

. MORRJS: As )"'êO- as t.he house)~eeping, what

t'le are doing here. since YOl,l hava already daa1.t t-f"Í,th appeal,

'\7e are just movi ng that. PaJ~agraph 4, Paragraph J\lo.5 and tJ1€m

(c), which is continuing jurÜ.idict-.on. and (t~) over .on
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1.

2

3

4

Page 4, be adopted as wr.i t ten

l~jR JiPGAR: Qiiest:ìon, cont:i:rndng jur:isd:ict.:loß,

is it intended 'that once t,his 'r.ule is adopted that a par.ty

5

wou) d have thiE rj ght to go bacJ~ and :1 oo~ at: sea) ed docmnents

which were sealed pi:ior to the adoption of this r.ul.e?
6

7

8

')

:i 0

1t

12

13

J 4

15

:16

17

MR. HF.:RRJNG: The othe:i~ to phrase t.hat j s

that. LS
whether. someone could inter.vene to tr.y to modi.

that wha,t you mean or do you 
mean

I'Ut. ¡tDGAR: Yes,"( suppose so"

MR HF.RR1NG: That. tqas def:in:iteJy Tom's :intent

wi th this language because T. know he told us that

MR. l'PGAR: 50 th a t f for exampJ e t j f somebody

made refer.ence to medical malpractice cases, someone wanted

to do a study on thj s, to go bac~ a year from now and J oo~

back at sealed r.ecor.ds f.or. the last 10 or. 15 year.s?
. HRRRrNG Tha twas h:i. i n ten t .

. lšDGAR: T. under.stand.

:i 8 HF:RRJNG: 1 wi J J defer to the expert.j Sf' of

19 :itOU and aillr per.hap:i, on the etf.p.Gti,va dates and how i,t

20 works But. that :i S what Tom ¡.eatheY'bury t.o do becau~e
21 t.he pr.ess does '\\fant to study issue:i that they can't get into

22 the fiJ as rj ght now to study aomet:i mes, sattJ ement.s and the

23 like.
24 CHAJRI-IAN SOUJ.F:5 Th:i S SiEems t.o do that.. j\:re
25 you m.oving nO'4 that this proposad Rule 76 (a) t RU.te 76 (a) l as
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1. it has been amended thr.ough our. discussions, be adopted or. be

2 reconooended by the Supreme Court for adoptj on *

:3 l'fR. lIiORRT.S: 'Glei.i., that iqe have discussp.d up

.4 to de te as j nd:i cated by" the record, :yea. Biit. J meÇm, :) n

5 other. wor.ds, wP. obviously have mor.p. to do.

6 Jus'lrc:¡: HF:CH'J'

r.ecords section, (a) (3) ?

pj d you m()d:i the court

M:R. McJYIA JNS

* HERR LNG

We baven' t. gotten to that.

We haven't got ten to cour.t

i"'ecords bf:ceusø we have tC) d:i SCUSfl d:i scovøry and¡;et.tJ tlmfint.s

MR. l"¡ORR "(S ii1e are savÜ1.g that for last.

CHAIRMAN SotH.F.S: J¡j there someth:i ng wrong

wi th the way thì.s i.s t-mrded?

Olniy, sire you movi ng t.hen t.hat eveJ"'ythj ng t.hat we

have talked about in excuse ma, ar.e you moving now that

the proposed RuJe of C:ivD Procedure 76(a) adopted as we

modified our discussi.on, Rave and except i Par.agr.aph ~ r

(a) (')), court records, j cn we need to dj SCUBa.

MR. MORRTS We are not quite ~eady to do

that I,at :me come at it ld nd of pi ace:maaJ j f you don't mj ne.

All right, what t am real tr.ying to do r.ight now

'),tl,

is get :into the f'ecord that Paragraph -4 on findings,

Paragr.aph 5 on sealing order.s, Paragr.aph (c), continuing

juri ad:! c on, and Paragraph (e), whj cn :1 s nocoiu"t record

shall be thdi:awn from pllbl'i~ f-i.es e'Kcept aSfJ''Kpr.essly~5
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per.mitted by specific statute or. rules, that those be adopted

as drafted j n the Locke PurneJ J versj on.

eRA TRMAN SOULES: Second.

MR. MeCONNJCO: Here aga:i n, wh:i eh paragraphs

a~e we looking at?
t-JR . MORRIS: Steve, J fHll over on Page 3.

. t11ceONNi:CO: Right.

fljR. l~10RRJS: And Chuck and J just don't. see

any r.eal (Hffe'cent'1e betwaen we have done in thi,s as a

matter of substance, findings.

. Hi:RR i:NG :

l'4R. MORRJ S :

'i?ha t ;. S ( ì3) (4,) l

'Jh at :i s O:i) (.4) . O~) (5), ~'lh:i en :i s

r.ea 1.

sea 1. i \\g or.dei,:'

22

MR. SPARKS (SAN ANGF:J,O) ngo

MR. MORRT.S: (c), which is continuing

juri sdi ct:i on, and ( e), wh:i ch doesn't have a tj tJ e.

CHAT.Rl;lAN SOUhF.S Okay, all in favor. say

"Aye" Opposed?

¡ViR Mc;CONNJCO: i~a:i t just a m:i nute. Can we

mar.k out, since ~.;e ai:e dealing th the seal ;,ng or.der. f ¡,,;md

then aged n repeat the cJ ear and co)'whicing BV) dance test.

which we i:ejected earl isi:

CHAJRMAN' SOUl.F.S: \'lhere:i s that.

MR. H~RRi:NG: So does f.indings.

i-JcCONN1Cö :Rut J niean that. :i s gO):og t.o be

2:1

24

25



J 0

"09

1knodted out?
2. Any pJ aciE where 't:t,.:t

" ,L
J LMR. MORRJS Yes"

:3 claa'l and convincing evidence is knocked out.

HF.RRJNG: AJ J of the referenc£~s j n t.he

5 r.ule to clear. and convincing need to be changed to

6 preponderance of the evi dence .
7 vlhat we ar.e doing is str.iJdngMR. MORRIS

8 them and we ariE just SEitt:i ng the burden of proof up at the

9 top wher.e we voted it in,

MR. McCONNJCO: 80 we are not even go; ng to

12

11 r.epeat a standar.d of pr.oot?
MR ¡-IORRJ 8 : No .

13 eRA I RlY!À'N SOUT,F.S: Tell me wher.e to take them

:i 4, out now because that :i s my job and J want to be sure J do the
15 best 1: can
16

17 under. findings, you have clear. and cou'vincing evi.dt=mce down

lilR." l'JORRJS: '\'ÌeJ J r under 4. r you see :i t there

18 at the bottom line. That needs to be taken out.

19

2.0

2t

22

CHA'i:RMAN sour,ES Hm'1?

JllR l-10RRJ S Just hy strild $1g :i t,

MR. HERRING: Str.ike wo-rds "by clear. and

convinc. ng ev:i dencell so j t just Uhas been shown

23 MR , 'RDGAR That won't quite get it b€cause

24 you are going to have to come back j nand "And the

25 r.aasons f.or. such f.indings have been shown."
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MR, HF.RRi:NG: All -iî.ght, we can add that in.

IIlR RnGJiYt The sentence woul dn' t make any

sense unless you change the g~ammar. a little bit

CHJ.,1Rli1AN SOUl,FoS: '¡'hat j s ~i:hat I was wor:d ed

about. Thank you, Hadley

MR MORJUS: ThiEn t.he next. on 5 i¡qhere you are

talking about in sealing or.der., it says down on the third

JjniE "shown by cJear and conv:inc:ng evjdence.," How JJ t.hat.

r.ead then, Radley? iø that .11 ~ight?
l.'iR. F.DGAR: J don t. )01 ow . 1 havt'n' t. J oojred at.

;. t.

MR MORRIS: AJ J rj ght.

MR RERRT.NG: T. think we can jnst salT "shown"

and put the comma there.

MR F.DGAR: "Has been shown comma."

MR. HF.UUNG: De) ete "by cJ ear and convi nci ng

evidence. "

CHAJRliiN SOUl,F:S: Okay, aJJ :in favor

" Aye. H

J;lR RAG1,ANn: J st.:l J J have a qUiEst.i on,

eRA T.RlviAN SOmIRS: T. am sor.'r.~i, Tom.

MR. RAGl,ÄJ\m Thi s Paragraph 5, the seaJ:I nO'

or.der. pa,~t, r.ests wi. th tindings of 'fact and conclusions of
Jaw, appears that j t. requi res the t.rj aJ judge to maKe t.hose

finding~ at the time he enter.~ the or.der, which is contrar.y



6

7

8

9

10

:l :i

12

:l3

14

J 5

1.6

17

1.8

39

20

2:1

22

23

24

25

7.1 j

1 to the concept in Rule ?96 and those r.ules" 1: hava got an

.2 :l dea somt' of the tJAj aJ judges are not. gO) J1g to be too happy

3 to have to mal~e those f01:ma1. f.indings at the time the or.der.

4- en t.ered .
5 JUSTl'CF. nOGG.F:TT: When 1¡fouJd you have h:lm make

it?
MR RAG1.ANP J, j t J ook~ :1; ke i f :í t j 51

app'topr.iate, ?96, t.he time table unde't 296 would be you
know, it got to be requested and that sort of thj ng w

l'4Ft ROGAR. 'ßetor.e you. look at that, Justi.ce

noggett, we are proposjng that the time J;mjt on 296 that

appea'ts in the book you are looking at be extended so it

wouJ d eV.iEn be a J onger piErj od of t.:i me than that

i"HL HF,"RRT.\lG: The media was concer.ned about

having aJ J that. :I rrmedj ateJ y so t.hey couJ d rf-lV; ew,

whatever. the f.or.m of r.eview is going to be, as quickly ~s

poss; bJ eiand that j s why they proposed :I t. t.hat way. That. j 51

all t can say about it is in that tor.m.
MR. F.PGAR Jt. seams to me t.here is a natura)

by"p'toduct of the expedited t'ime table that is envi.sioned

here, but that that j s just. go:i ng to biE a furt.her stu:mbJ jOg

block to sealing or.der.s, and which again, 1: think, car.ries
out the :intent o:fth:i s who) e t.hj ng to open up some of the

r.ecords to the public.

:/1R. 1"d0RR:rS: :r t.hj¡)k that. :is J"':ight.



1-

2

3

4

5

6.

7

8

9

j 0

1.1

12

13
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15

16

17

18

19

20

21
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MR. RDGAl,-: 1: think that is the int£-nt of 1.t.

MR. MORRJS J think that is right.
JUSTtCE DOGGETT: This is 20 days under. you~

pi~oposaJ. under your proposed change that. you just poi nt-ed

out~

MR F.PGAR: i- have got to J oo:k, Jl.idge. J have

fo~gotten noW exaçtly what that time t~ble was

JUSTJCR nOGGRTT That wi J L defeat any

opportl1ni. 'for an expedited appaal.

MORRJS: ti~J J, (mT mot; on j s st.; J J on the

'f.loor. .

JUST1Cr: HF:CHT; F:ven t.hough cd vi J judges are

accustomed to having mor.e t"Îne to make 'findings. ct'iminal

judges are malt; ng f:i nd:i ngs when they arerequ:i J~ed to rj ght on

the spot. rrhere is no -reason why they sho1l1dn' t be requ.i t'ed

to make them here, or at ) east the same t:i me as the order.
Somt::body is obvi.ou,sly going to halp prapa-re it. t l.fould

thinJt.
MiL ¡,OW: ,Judge, that aa:ma day thj n f:i vi:!

days?

22

CijAJRj,V~N SOUJ~F:S: :rt. says "fjnd:lngs made at. 01"

a'fter. the hear.ing." Those woi:ds axe th~'lea1.ready.

MR. R.AGJ.AND: noes t.hat mean any tjm~ foy'

appea 1. mandamils ;.s expi r.ed?

CHAJRMAN SOUhRS: J don' t. KJ"JOW.

23

?-4

25
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14
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16
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1

2

3

4

5

í.~ïR. F.DGAR: Just, ice Doggp.t t , it -i.s r.ea llya

J j ttJ e J onger than that because 296 that you have t.o
make the r.ec'l'J.est ::O days af.tei~' tha judgment. is signed, and

then the court ha~ 700 days after that j n whj ch to fj J e

so you would have 40 days, in essence.

,1t1S'J'1CF: .nOGGF:TT: :RuddY was ju~t observj

T. don't have any pr.oblem i.n giving smne add:itional time, but

1 t.hink goi 11g a month wouJ d defeat the purpose.

MR. F.nGAR: But L am just saying that if. you

typed RuJ e 296, you are realJy tal kj ng about. '0 days Tather

6

than a shor.ter. per.iod

to make.

'('hat is the only point T. was t"cyi.ng

l~R. SPARKS: (F:, PASO) 1 f you t- too J ong

and theapp.eal is gone, it is rever.sible t~r.r.ot'*
MR. MORRIS: Once again, this :isn't after a

tr.ial on the merits, thi.s i.s just an or.der. on a seali.ng

J 7 heari ng. You i:n'enot. taJJd ng about Bornethi ng that j s gO)

18

:i 9

:/0

21

2:/

23

24

25

that complex, mor.e than li.kely, to have.
you wa 1J(to

over there for your hear:) ng, you knOtf hOL.i YO\l an? go:l ng t.o

want the judge to r.ule
MR. JJoi'l: IvJost judgfls want a or t,'RO to be

sur.e they have dot tad thei. r T.' s and crossed their. T' s, not

aJJ of tham writa just Jjka thay think. And mo.st of them,

you. know, they don't i'7ant to --, they mi.ght make a r.uling, biit

they don' t t*1emt to just put iEverything j n t~r:: t.:i ng just. that.



41.4

1 r.ed hot minute,

2. J, j f j wi n th:i s hear:i ng fCRArRiv1AJ\! SOtH .FoS :

3 and as tight as i. have got to be about these findings, 1: ~1ant

4 a. 1i ttJ e time to go over these fj nd:ings of fact: and get them

5 over. to His Honor.

is MR. RRANSON: WouJ d three fI" ;.SêH.:i STY

7 ever.ybody?

8 MR. 1.Oli: Suppose j twas J:i ke" you hi t a Fr: .day

9 and he is getti.ng r.eady togosomewher.e and he can si.gn it

j 0 but r you know, going back to not) ce.

11

:i 2

13

14

eRA i:RJ)IAN SOUTIF.S: Three days f.or. what.

JUST1CR HRCHT:' ndj ngR and conel UBi ons .

CRAi:\U1A'N SOUTI'RS~ What por.tÜ)n do we put that?

JvjR. HF:JtRJNG Put j t back in 4 beeausR j t. now

15 .ays"the cour.t shall make specific on the record findings" up

17

J 6 there.
MORRJ S : thi n three of the

18 hearing r 'ili.thin three days of tha conclusion of. the hear.i.ng.
:19 ndi ngs of ruJ IfMR~ McMAJNS: Why do you need

20 for when you have you got the findings in the sealing orders

.2J. rule? The sea) 1ng order )"uJ e requ:i res the fj ndj ngs to bE' j n

22 there
23

~4

to biE j n the ordE'r.lvJR 0 ' QUJNN

liIR . HFiRR i:W'G T. thi,nk that i.,fj b€ca'lme the

2.5 they refer to the findj ngs :¡ n the ordiEr, that :i s, the seaJ: ng



2.t5

t8 the -- what problem would it cause if we said uif after

J 9 con¡;; der; ng 83 J the €iV; dence concern:i ng ¡:aaJ j nO' the court

2.0 reco-ids the judge concludeR a compelling need as defined

:?:l he:ra:i n has beiEn shown, t.ne judgi? .aha:l J , th:i n t.hr.€!t-l days,

22 sign a written order.
23 MR. McMAJNS: Jt sha)) :inc)ude.
24 eRA T.Rì.IAN SOUTii:S: And then the -i€st 0'( .:1. t says
25 what goes in the wri tten order wi thin threi~ days, that



1 all r.ight? The judge shall withi.n tli'tee days sign a wr.i,tten

2. olAder.

3 ~fR" l\fORRI S : Rut j s that go:i Dg t.o then

4 specify the findings and the 'teason automatically?

1-;: CHAJR1~jAN' SOm,F.s: And then thiE ruJ e -- Jet's

6 see, this. of. course, is in the -- this i,s in the Rules of
7 Cj viJ Py'ocedure 80 the rul e. i' the court adopts a rul e

8 that we ask them to on coun'ting time, t¡:d¡¡e Satur.days, Sundays

9 1 egaJ noJ j days out of peri od~ ) es~ than ,j ve days i and th:i s

10 per.iod -ifould be thr.ee days exclusi.ve of. Satut"day'"s, SundaYR

11 and J egal noJ j days
12 "lUSTICr. HRCH'I': Thn:;~i days

13 CHAJRMAN SOUJ.F:S That you don't. have

14 Satui:days and Sundays and legal hol i.days as per.iods Rhor.ter.
:i 5 than five days. It tqjJ J so) ve a Jot of pi~obJ ems. Th:i s wou:ì d

16 then become thr.ee wor.king days Okay', ~qhat else, .john?

17 . O'QUJNN~ In light, ¡,uke, of what you are

18 doing in Par.agraph 5 concerning the sealing or.dei:s, what is
19 the niEcessi ty of Paragraph 4-? Isn't that just unnecessary
20 at thi.s point?

23 CHAIRMAN SOUJ,F.S Seems to me ) t is.

22 1-1R $ 0' QUTNl\i 1. ~"'o1lld 1. ikE7 to l,1lt31J(t~ a '!otion

23 th \'fe remove 4-. If there j s anyth:í ng :i n 4- that you need to

24 add to 5. put it in 5. But 1. don't think the~e i.. t dont t

25 think there j s any need for 4-.
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l1R DONALDSON: tf 1: could speak to that.

liJR H:FRJUNG:

MR. nONAIJDSOl\J:

The onJ y -- go ahead"

1: am David Donaldson, and T.

aJ so sat on the advj commi ttee. i¡'he reaf'onf()r hav:i ng a

separ.ate section on findi.ngs, it was i:mpor.tant, we f.i:l t 1

that the court shoul d haviE to sped fy f:i c reasons why

the r.er.ot'd was being sealed. And thi.s sepa1:atesp.ction maìu~s

;it eleai'" that those f:indhigs need to be made, And someonti

alBa pointed out ea~l~et', Parag~aph 5 doesn't r.eally go into

i¡qhat shoul d the fj nd1:ng cone) ude, and Paragraph 4. pj~ov:i def'

what should the findings conclude

MR O'QUJNN: We ought to stay off -- No~ 4

talks about has to be shown by cleat' and convincing evidence.

MR. nONAltJ)SON: 'Jha,t has beilm changed already.

15 That has been taken out.
J6

17

i B

19

20

:n

22

23

24.

25

CHAJRMAN souiins Aetna) , 4 doesn't get at

what you ar.e saying the~e, Davi.d. 't'hat -l"3 just pr.ohablY a

draftJng error. It her"e l'the n:~ason for such ndings.."

t guesß the ~our.t found because he heard a contested

proceeding and decided to rule for seaJing. What you really

Îliant i.s the ~easoni- fot' such saaling, don t you?

MR HF.RR1NG ~ "ieJJ f the j de8¡ j:n 4 t j t d(Hf~S

make specific refet'ence to the tindi.ngs demonstrating that a

compel J jOg need has been shown And we have that defj ned

be.for.e r think you can move that language, thQugh, down
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:i 5

16

J 7

18

j 9

20
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?oj 8

into 5, couldn't you, David?

ì\flL M'cj¥jAJNS: TaJ k: about the nd:ì:ngi: be:ing :in

the orde't.
J don't tbink we need 4~ JMR 0' QUJNN

think 5 is enough.

MR. HF.RRJNG: j th:ì nki f yom" concern, nav:i d ,

is to make sure that findings indieate that, you could
move down to where the reference in the m:iddJe of Paragraph 5

is to the specific findings and add down there "the speci f.i.c
findj ngs demonstratj ng that a compel J j ng need has been shown.

MR. nONlH,nSO'N: '( thi.nk that can comwli.date

j t.

22

CHAJ'RMAN SOm,F:s: Okay,-

¡ViiL MORRtS: What l\!f'~ a'r.p. tr.ying to do -;.s

consoJ j data :i t, 4 and 5, i'l:i thout do:i ng any dest.ruct. on to

rRhat was contai,ned in 4. and/or 5. T.s that r..ght

11lJL nONAJ.nSO!Il: '1lhat:is r:ight.

. O'QtJINN: Correct.

CHAJ'RMAN SOUI,F:S So t.we niEed to :move, pardon

ma, the words findings -- oh, t mean demonstrating

l"1R. HF:RRJ1'iG: ~ihat J "qouJ d suggest, ¡.uke, :i B

after. the li10rd "hearing" i.n thp. nii.ddle of that Pa'('agr.aph 5,

23

24

25

-the specjfic findings made at or ter the beay'j ng

demonstr.ati.ng that a compeL. 1. i.ng need has been shown,"

CHAJ'RMAN SOlJ1.:FS: OKay, J am mov~; t.hat.
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1 language to that point.

2. MR 0' QU1NN: The onJ y proDJ em tb putt) ng j t

3 there is the added wor.ds tended to define the word hearing

4. rather than the wQrd find:ings. r th:i what Pavi d wants j s

5 that i.t is the fi.ndings demonstr.ating , not the hearing

6 that demonstrates j t

7 J:HL HF:RJUNG: :1, sPf2c:i f:i c fj nd:i ngs --, put

8 :it rjght after the word f:ind:ings then.

9 . nOt\1'ATIOSON: 1: thinJ~ that l'1Ould be better..

j 0 CHAJRÎ"U~N sour,F:s: Okay.

11 l"ÏR. HERR. 1:NG And then renumber. Par.agraph 5

) 2 No 4 and deJ iEte 4..
1.3 CHA1Rl.JA.N SOU¡.¡;S J tbj nk so. All rj ght. so
14 that would be 4 and that is still the last one. Okay, what

1. r:..: is next?

16 i-JR MORR1S: We) J, J gTlefis bave we voted to

11 adopt those things as changed?

1.8 CHAJRli1AN SOU1.F.S J never have got. j t t.o 8

19 vote. T. ca.ll.~d f.or it several .ti.mes, bi).t T. haven't gotten a

20 vote yet.
21 MR. MORR1 S : We are tal kj ng about 4. and 5,

22 which has now been consolidated (8) (4) and (5) which has now

23 been consoJ j dat.ed Wa ara talking about (c), wh1ch is

24 continuing juri.adiction, and t"1e ar.e taUci.ng about (e).
25 CHJHRMAN SOUI.¡iS: Okay, you move those biE
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1

2

rp.coml1\endt::d to Su.preme eourt as modifi.ed?

l'jR l~ORRJ S: Yes.

3 eRA T. Rì;i AN SOiHll:SS: Second.

4 MR RDGAR Second.
5 eRA t RtlI AN SOUhRS A 11. i.n favor. say' "Aye."

6 Opposed?

7 l"lR. SPARKS: 0''-1. PASO): No.

a CHAtRMAN SOUIJES '('hat. is hOUfile to one

9 t'IR i"lORRJS: There j s one othiEl' thing before

10 we get into the discover.y issue. t don't think there was any

i: pro'bJe:m th:it rsut in Paragraph (~)(b) up at the top of

12 Page 2, ther.e was that first sentence that he said tracked
:i.3 the Open Records J.ict. and that he feJ t ) j ke :i t shou) d be Ln

14 here because it makes it apply speci fie to the judiciary 0
J 5 ~t1here j t says "AJ J ordaJ"'s of any nature and ) op:i n; ons made

16 in the adjudication of the cast" specif.î.cally made public

J 7 j :nformati on and shou) d never be seaJ ed," that i;lhoJ e para,graph

18 T. move the adoption of all of (b), not just what T. read, but
J9 the whoJe thing.

20 CHAJRMAj\i SOUJ..F.S: Pi BCnaS) on?

2í ¡'fRo MORRJS :r am ta:1k:ing about 2 Jjtt.Je (b)
22 yes.
23 CBAJRI'iAN' SOU1,F.S: J)j scusson? AJ:i j n favor
24 .. "

25 ,JUS'1'JCF. P¡;:¡:Pi,¡iS: j s tniE opj nj on made j n
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the adjudicatioi'1 0'1: a case other- than a Cour.tot l-\ppeals or.

Supreme Court? CertaJ nJ Y f j t doesn · t j ncJ ude me:mo~ j n the

Coui~t of Appeals T. mean the ku" or. the tt'i.al court tot' that

matter J can · t beJ j ave j t

MR, 1:t says ordet's

JUSTICr: PF.F:Pl,F:S

MR. Mcem\TNT.CO:

Jt orders, doeøn i t j t?

don't we just knock out

op:ir.dons? Js:it reaDy nec'Ess.ary?

MR HRRRtNG: Tom indicated that came fr-om the

OpiEn Records Act.

MR.. nONAJ,nSON: Jt j s out the of t.he Ope'!l'

Records Act like that. t understand opini.ons to appellate

op5 nions. SC)jl1St:i mes trj aJ courts j ssue opj ni onø too, tten

opi.nions that accompany their. orders m

CHAJRl"lAN' SOUJJF:S; Àny other dj SCUSE'd on?

MR 0 · QU'tNN: Ques t -Lon

CHAJRMAN SOUL,F:S John.

MR. O'QUINN t want to make sure what we are

a.1'e voti ng on whi ch paragraphs t.o be app)~oved?v()ti ng on.

22

eRA T.RMAN SOUTlRS: :& (0) on Page 2 of Tab C.

l'4R. HRRR:rN'G; No, we are vot;ing on (b), just

(0) The way it is divided, it startß with (a). You have

got :I and 2 are under (a.), and then you go to (b) are

just voting on that (0).
CHAJRlllAJ;¡ SO'Uj,RS; are 'vot:i ng on t.he openj ng

23

24

25
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1

2

3

4

par.agraph of. (0)

MR. HF.RRJNG: On the opening paragraph of (n),

not t.he Sl.1bdi.visioua, jusi: that. little old paragraph.
. SPARKS (SAN' A,N'GF.J,O): Second t.hat mot:i on.

CHAl-'RMAN SOUlil:;;S: All in f.avor. say "Aye."

Opposed? Carr) es unan; mous. NiEXt.?

5

M'R. MORRIS Okay, T- need tor. you to each

J ook at the two draft.s, the co'-cha:1 r draft. and t.hl: l.ockiE

Purnell dr.aft 1: am going to call it. And you wi.ll see two

di fferent ways that j t has been handJ ed regajød:i ng to I.hiE

specific or protectible inter.ests
In other t.iords, :i n tha ¡,ocke PurneJ J draft that tfe

have just been working f.r.om, they jiisi: say compelling need

means the ex:i stance of a spec) fj c j nterest j eh the

administr.ation 01: just.ice is substant;.al enough, and i,t never.
def:' neE! what t.hose spec) f:i c j nt.erests are.

'lnL F.1JGAR: Wher.e is that lançn:iage in ¡Jocke

PurniEJ J .

. II/JORRI S : ')1bat. j s on J.

rlfR. HF.RRi:NG: He is ta1.king about the tin;t

senteDce j n the rule.

MR. MORRJ S : Now l j f you wi J J J ook a t the

co-chairs' proposed J~uJ e.. a second paJ"agraph was up theJ~e

on the tront page that ines som~ of th~ pr.otectible

lnteres Po you see that l HadJ
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l'¡Hl., RnGAR: Yes, -C got you,

MR. MORRJS Th) s:i s ,\i¡hare we spac:Î)"'j caJJ y

tried to put in trade secr.ets We specificaliy put i.n things

that wouJd make sure that the fantiJy J ware more
conrfor.table with 1.t: got -- we don't knmq what we put in

when we had const:i tut:i onal 1"j ghta. don' t knO~l what we are

talking about, but it probabiy sounded good, And t

don' t ~.- other than r:i ght of p:rj vacy, we don't have any :i dea

what in that grab bag on (?,) (a) . So what tqe need to

dfiC:i de here, the camm) t tee Deeds to dec:i de :i s whet.ht~r to

leave to the courts to determi.ne under. the t we axe

~qoj"Jrjng on on a case-by-case basis liihat. specjf:ic :interest :it

is that may overr.ide the pr.esumption of open r.ecords l or 11

it be heJ pfuJ to the courts and to J aWYfirs to daf:i ne down j n

he"!€' wi.thout 1 1.mi ting some protect-i.bi€' interest"

P:robabJ y the argument agaj nst do) ng t.h:i s, putt.:î ng

in this protectib1.e i.ntet"ests is w.", don i t want thar.e to be an

:inf.erence that j f you autornat:i caJ J ~l have mayhe, J et 's

trade secr.et, that then thet'e could just navai:- be a

compeJ J :iJ1g need that wass.trong enough to aver overcome :: t..

On the other. hand, Steve McConnico said to me

ear) j fir the th:l 1)g h(~ J j ked about. havi ng these spec:l f:i c t.h:i ngs

in her.e was ~¡e li"!e cutting new gt"ound and it doas gi.,\fi~ some

speed fj c exampJ es for CCfurts to J oole at.. But. r t.n:i ~¡ f WiE

25 are going to do that, we naed to make plain that this not
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1 all that there is

So tb that anatj on, you are just goj))g to
have to decide tor. your.sel f which one of. those you. 1. i.t

:i s a matteJ~ of sty) e because probabJ y :i t j s an gO) ng to be

about the Bame.

2

McMAJNS The p:robJem is, J t.h:ink :it :is a

misnomp.~ to call it a deti.nition+

JlJR. HF:JUUNG: J t. :i si ex amp) es :i s rea) J y ~i¡h a t. j t

is
MR. McMAINS: It j s kj nd of -- these are some

of the things ~,:e can thi.nk ()f, but it is not ~~-

~m,. HERRHiG: And what :it was, we didn't. think

of them. Those are the areas that i'ie got hammer.ed on the

most in the hMn~j ngs.

MR McMAINS: ThiEse are the peop) e who

bj tched.

MR. BF.RR1NG F.xactJ y

rtHL MORRT.S: What even concer.ns rne i.s under.

(2) (a), J don't know what. J am taJkjng about.

MR. McMA tN'S That was the ACTJU that voted

you

22 F.PGAR: Jt seems to me com:i))g back t.o ¡,;hat.

Steve said. that you may not knmi what you ar.e taUdng aboiit

thE~re, but at J east j t g:i yes a tr:i aJ judgømorø dance than

just Baying "which in the .dminiøt~ation of justice is

23

24

25
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1 s'ubstanttal (~rnoiigh to over-'r-ide a prest\mpti.on1b" tt seems to

.2 me that j t d()E~S give Sloma qui dance, ands:i nee we are pJ o~15 nq

3 new ground, it would be better. to be a 1 i.ttle mo~e specif
4 than not 0

5 :¡IR. I.JORRIS ¡.et.' ¡¡ J ook here a mi nute,

6 Hadley. Once again, 1: have already confessed my ;.gnor.ance.
7

8

When :i t "but not J j m:i ted to pr:Í'i:i ," nearJy

eve~ything that you may to un~u:;al p~obably Üj going to

9 deaJ vi: th some pr:i vi J ege, and by spec;:f eaJ J y put. ))9 that.

10 wo~d in the~e, a~e you saying this has øpecial significance
j 1 whi eh makes j t where j t j s more prone to overr) de the

12 compelling nead because 1: don't t.hi,nk that is the intent, and

j 3 that j s reaJJ y one of t.ne reasons 1 wEmt t.o go over that

14 other dr.aft this morning bacaUBe t am not sure what we a~e

15 doi ng there
16 MR. McMAJNS: Res5 des en yo,i have got. --

17 unde~ tli:i.s compellinçi need definition, it talks about, that

J 8

19

20

21

22

we started off

the person t)1:

tn, j t tal ks about a specj Yi 0 j ntereøt of

sought to lop. protected

:¡iR. MORRIS R; ght.

such a

MR. Mcl'iA ll\S: And tht:m you just def.ined it

that j t hu)' t sped fj c any~qay. 'Jhf!n we

23 f.indings that r.equir.es that i.t be speci fie. So you have got
24 ton\.ke soriiath:Lng up aael) t:i me you get to an order

25 that is mo~e specific than even just refer.encing whatever. the
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1. categor.y is. T. ~ßal1y don't see that adding those

2 catagori as, especJ aJ J y th a total J y open end l does

3 anything.

4 MR. MORR1S WeJJ, you know, 1 can understand,

5 just to make sure that tha trade sec~et people ar.en' t scarad

6 t.o cleat.n, J can even understand where you may have some crl:i J d

7 that has been molested. T. can aee 1.\$;'09' those

8 e,rampJ iES. J get. concerned t.hat. r don't lmow what. J am do) ng

9 other than that and T. don' t know if. this Committee knows what

a .lie alAe aOJ ng .

MR~ PAV1S: 1 second

Ï'iJL HRRRJN'G: "feJ J l J went. back and forth on

13 this, and Ðavid Perry had a pr.otectible inter.est category.

J 4 Pa.'\dd ChamberJ a:i n d:i d. And they were k:i nd of on opposd te

15 sides on most of the issues. 1: thinl~ T. end up whel:e lIJe

16 probahI y shouJ dn i t try to Ji R t j t. . J th i nk tnere i B Borne

17 danger tna t, number. one, wa don't know some 0'( this '

18 means, and number tl'îlO, that we may be const)"')ct:ing it even

19 though we say wa are not, we may have that aff.t'(!t.

20 MR McMÄ:rNS If you have j dent; fj ed certa; n

"1 categor.ies as being pr.otEict-"ible i.nt€~r.ests, pa~ti.cularly even

22 for purposiEs of tni s one, j t may have accord~d them J egaJ

23 standing in another conte:itt that make aßsertions that the
24 court j s not aJ) that prepared to create pr) vi J eges or rj gnts
25 or '~,Thateve-r for. OthP.lC pur.poses such as 'Iioving theil\ badt into
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the d1.scovery r.ules and stuff. 1: mean, you ¡(now, i. t i,s Jd.nd

of, weJ J, J have a CO:iUlt. t.ut:i onaJ ri ght to make a gas stat.:i on

blow up o~ whatever.

MR MORRJS: j mov~ that we str:ike t.he

protect1.ble i.nterest part tt i,s not 1.ncluded. 1: ju.st move

adopt) on of this portion of the ¡.ocke ?urnaJ J aa draftadby
T,od"e ì?u~nel1. that does not have' the pr.otectible

defini tj ons OlA exampJ as :i n j t

SPARKS (SAN ANGF.JiO): J wi J J second that

:mot:i on

Where does t.ne J.ocke ?unH:~J JCHAjRi~i:AN SOUI.FoS

standard --- whp.re ì.s it?

l~R. McMAJNS: Jt says spec) fj c j nterest.

MR. lV¡ORR1:S We ar.e just adopti.n.g (a) (1) 1.s

aJJ we are dOJDg. We are adopting (a) (j). j move the

adoption of (a.) (1) .

CB'AJR1'lAJ\I SOUL.F.S Second,

UNT.DF:NFrtFï:F,i): T. '4i 1. 1. second

CHAIRMAN' SOUl.F:S: AJ J j n favor say "Aye."

Opposed?

MR McCONNrcO: Nay.

l'1R. SPARKS (SAN ANGEllO). Di.d we just adopt

(a.)O), little (a),(D), (c) and (d) aschangedearJj€tr

thr.ough all of our discussions?

CHAJRpIAN SOUl,F.S: Yes, that compJet.es (a),



2/.8

1 (ed (1) . That complete (a) (1. 0 Okay, nex-t?

2 MR. MORRJS We are down to the hard
3

4.

5 Cour,t,~Reco:rds
6

7 MR. HRRRJNG: He j s go; ng to get some wat.er,

8 wh'i.ch Rhows you what an intell i.gent co-chalr. he Í,R Cour.t

9 records. There aj~e reaJ 3 y t.wo :i ssuas 1 the d~fj n5 tj on w~ havf~

10 0'1 cour.t i:ecoi:dR" 'I.Jet me just read it out so Wl' )l1'i.1.1. knc:rli'1

J J what we are desl j ng th rj ght now the way j t ; s tten j n

12 th"'1 i'1cR1.haney ver.sion. It is par.agr.aph (a) (2) r bottom of. the

J3 fjrst. page, ax-cuse me, ¡,ocke Purne::, bottom of the fjr'at

14 page, cour.t r.ecords
i 5 n Purposes of thj ø ru) e The term court records

16 shall include all documents and t't'!coi:ds 01: any

nature fj J ad j n connect; on wi th any matter beforeJ 7

18

19

20

21

2/.

23

24

25

civil cour.t in the state Texas This i::ule

shaJ J not appJ y to mater:i aJ s sj mpJ y exchanged

between the parties ,or. to discover.y made by a

party pu:i'"suant to a d:i scovery request. a.nd not. fj J iEd

\'lith the cour.t, or. to documents filed th the
court :i)1 camey.a so) øJ y for the purpose of obta:i n:i ng

a r.uli.ng on the discover.abili.ty of. :inch documants ..

J1ave here -- ¡iefty hal5 a draft of a çU fferEmt
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1. ve~si.on of cour.t r.eco-rds that does two things, numbet' one, ;,t

2. adds:i n the defin:i d on of com"'t record;;, d:l scove:ry, and t.he

r.esii1 ts of. discover.y. this would be discover.y and the.3

4

5

rasHJ of dj SCOViE:ry that ara not fj J ad .:l th record" And

then number two, the dr.af.t that he has that we wi 1.1 hi.m

6 pulJ out: whE'm ha get.s back aJ so i-efers t.o sattJ iEments

7 Let's talk about the discovery fir.st. of: all, if 'tle
8 can, and J at ina k:i nd of g:i ve you the argument.s pro and con

9 and the difter.ent ways of. approachì.ng it that wer.a br.ought

j 0 bafore our subcomm:i ttee

11 ")'ha:re ¡ baf'd ca) J Y f wax'a two approaches. Jf you

J 2. 1ii'ant.ed to put d:i sc:ovary in here, thera fu"'e two 
approaches to

13 doing it. Number one waR to have this language adde,d in tht".

J4 def:in:itlon of court records that. sjmpJy :includes a refert:!Dce

15 to dÜ;¡icover.y and the results of di.scovery. That 1.S one

J 6 to do :i t. .
17 J\umb~~r t.NO, the second T,'¥ay :i s t.o go back :i nt.o OUJ'"

18 other rules 'tJhi.ch no longe~ r.equ.iri~ the fi 1 iug of disc:over.y

J 9 mate:d aJ sand j nse:rt j t j n thosl. rn) as, TnJ ei: deaJ j ng wi th

"0 i.nter.rogator.i.es and the 1
21 Now, the argumentr,: -- fj rst of aJ J, ~¡ at-me just
22 mention the arguments in favor. of it that heard the most.

23 Paople sed d, look, d:l scovery "rou) d aJ ready be a court record

24 under. this definition if. we still fi it a.s we used to f.i lee

25 j t j n Texas untj J. J guess f thl. J 988 changes 1 wh:i en j s whiEn
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we di.dn 't fi,le i't. stopped filing it. pr.imar.ily, for.

conven:i ence of the cJ erka' off; ces because 'Gae were bury:i ng

them in paper was idea, and if we hadn't made thai: change

for the conveni ence, j t woul d be fj 1 ed and :i twouJ d be a

court record wi.thin thi,s definition.
Søcond) y i they saj d a Jot of the mater:i aJ that j a

really important say that nd.ght show a public ha?:ar.d comes

out j n d:i scovary. And l.mJ ass that :i s a court J~E';cord and

theref.or.e there is going to be a presumption of pub1 ic

accE'SS ~ that mater:i aJ :i s goj ng to be hi dden from t.he pub):i c.

And that is wht~re the r.eal nuggets 1 i.e i.s h\ discovery
mater:i a) 51, So that ought t.o be :i DcJ udl'd. And t.ne pubJ:i c

. t '- d 1 . ~'fr. ,1.n .a,r.esi. groups an p a1.n.~1. .i:s la't'1yer.s cer.tainly talked

about that.
And the thj rd thj ng they d was J ook i you

have got to keap those discover.y documents anyway as an

attorney. You don't thror'i them a~'fay, you keep them j n your

off.ice You have to keep them in your. office as a p~actical

matter. So not have access to them?

All r.ight r if you include discove~y within the
defi nj tj on of court. recordi: r but you don't requj:re dj f'cove:ry

mater.ials to be f.i.led with the clerk' s office i then what does

that ¡'fean? That means thiEY are not seal ed, but to have any

meaningful accaøa. the public haR to be ablato come in to

the J ar'i off) ce and J ook at t.he dj scovery rE'co:rds, 'Jht~t mean~,



231.

1 the opponents or. objector.s to that approach said that means

2. that YOll hav'e got to have a cJ aan copy of your fn e that you

3 keep in a conter.ence r.oom in a cas~ that anybody is

4 j ntEn~e~ted ; n see;)1g so the pubJ:i c can come :i n, You hetve got.

5 to cer.tain hours whe"f\ the pu,b1. ic could come thr.ough Y'OlH:-

6 off; ce t.o J ook at :i t, You have got to spend a bunch of tj me

'7 and money doing that. 'Vou have logistical and cost 'f.actor.S

8 that you shouJ an' t have to confront. :i n deal j ng wi tb d:i scovery

9 Y'Oll are going to consi.der ;,t to be a court t'p.cord but you
::0 are not going to have j t fjJ ed j n the court, That. j s a
11 pr.actical objection, obviously, to defining discover.y within
J 2. court J~acords,

13 1f you take the other approach and you go back and
14 you rea:ui.re us now to f'l..e the di.sGover.y th the cour.t --
:is wi th the cJ erk -- you are go:i ng to have thEl cJ arks of t.he

16 state of Texas come out and shoot us a 1, 1 bt-1C~aUse tht' n-:q1.H,:sts

:. 7 for p)~oductj on of documents and t.he responses get so

t8 voluniinous that they can't f.ord to kt.oep them anymor.e" and.

:i 9 that j s one reason 'ti'E! changed t.he ruJ ê t.o not. haVE-; them

20 fi.lad
2.3 Those are on a practj caJ J eve) the object; ons to

22 those two d.iffer.ent ways to tr.ying to include discover.y in

23 thiE deti ni tiOD of court records. aeyond that, t:he peop) e
24 'Çqho --- and 'rom TJeatherbu1:Y was one -ç'-ho objp.cted to including

25 d:i scov"ery--- point out that hi stor; caJJ y, :i f you J ooil at thf!
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cases, if you look at the Seattle Times v. Rhinehart decision

of the Un) ted states Supreme Court j n 1984, the courts

tradi tionally have treated discover.y documents as di f.f.erent

froID, qualj tad vel y dj fferent. from other riEcords or court

records, and have not accQr.ded the public access to those

records
And they have -- weJ J, Seattl ø Times V. Rhi Dehart

says "Pret'tia 1. deposi t'i.ons and inte'tY.ogator.ies ar.p- not pi).bl ic

components of a Cl vi J trj aJ. Rest.rj cti ODS pJ aced on

di.scove"ted but not yet admi.tted inf.or.mation a"t8 not a

rest:r:ictj on on trad:i tj onaJ J y pubJ:i c sources of j nformat.j on."

And they discuss that we didn't r.eally have the cur.r.ent
dj scovery procedures unt1 J the i 983 amendments of t.he federaJ

r.u les and the 1. ike. and really ticy to draw the tt~ga 1

d:i stincti on that t.hej~e j s hi stor:i caJJ y :i n the Jaw a

qnal ì. tative d"Ì.f.fer.ence in dÜscovery ver.sus other. r.ecor.ds.

Tn nd of short form, those are the arguments and

alter.nati~Jesø T,efty,you may want to pass ar.ol1nd the

J anguage that you had.
MR. 'RRANSON: 'The context t.hat. most of us :r'mJ

be --"
into is the d:i flCOViE:ry has aJ n:iiady been proc\i:red and

and the cour.t tr.i.es to seal it and the case is closed.

that j s rea:iy not addressed :1 n t.he probJ em you caJJ
up"

l\1R. HF.RRJNG ~ R:i gb t, and you rem:i nd mt~ of ont~



1

2-

3

4-

5

6

7

8

9

:10

11

12

13

14-

15

:16

17

18

:19

20

2J

22

23

24

25

233

o'ther. thÜ1.g, and that is if we are goi.ng to dp.a 1 th
d:ificovery, lfe need to change RuJe J66fb) (5) (c), which r:ight

now specifi.cal pr.ov-i.dp.s a less~~r. standar.d than what our.

ruJ iE on ses):i ng has, that j B, j t provi that -- or aJ J OWN

the p'cotecti.ve order.s orde1:1.ng that .. tor good cause shown,

resuJ ts of dj scov"ery be sea) iEd or otherlf:ise adt-iquat.eJ Y

protected. " So T¡lea"Ce going to have to pull thatp'tovi.sion
j ng back

out of Rule J66(b) (5) or change :it or refer all

to thi.s r.ule 1. f. we want to address discover.y.
plR fU~.Ai\iSON : Tn e veJ~Y 5ame arguIDen t t.n a t.

mandates the pu.bli.c have access to court dom.iments certai.nly

ll"iE',ndat:es that other J j tj gant.s have aCC!eSlF t.o d:i flcovery

previously pr.ocur.ed in lawsui.ts And it is not -- 1: can see

no distinction at. alJ bet~.feen t,he two, particuJarJy tfhen you

deal with pr.evention for health and sa r which you have

aJ ready,
MR HF.RRrNG J hope we J J get more

disçussion than that. 'But t thinl:; T. hs.'Vf' pratty well stated

as J' as j can the two posj tj ons a~ they were presented to

t h~~ comnii t tee 0

liJR. MORR:rS That j~ )~jght, and you knoW

t.here has be(~n some thought f and Chudt and "( ~'mr.ked tt) tr.:l to

find some m:i ddle ground \qhE'U"'e, upon a moti on bej J)g fj J ed to

seal -- that then at that time the dOCl,uuents al:e moved to the

courthouse.



1

2-

3

4.

5

6

7

8

9

10

lJ

1~

:13

14

J 5

16

:17

18

:i 9

20

21

~2

23

24

2.34

1ft other wor.ds, therp. has got to bp. ßomething

between t.he two poJ as. Yon ej ther have to make the cJ

sta-ct taking it all agai.n or. people have to come 'to your.

office.
i"IR. :BRANSON: I.E't me ask this: CouJd we

add-cess it iii the ma:nner in this manner and say that
a party f:i 1 es dj scovery seaJ ed, then t.hat:Ig to

party has to jump through the loops we have alr.eady set up.

WouJd that be poss:ibJe.

IVJlL PAVJS: That wouJd :lncJude att.ach:lng t.he

d:i scovery that ha wants. ed,
. ßRANSON. Pa-cdon?

l'1R. n.AVJS: That. lfOUJd :include in h:is motion

attaching the discover.y that he wants sealad becaURt~ YOli only

have to fj J e j t on those very rare occas:i ons t'lhe)~e they try

to get it sealed by filing everything.

jVJR. :BRAJ\ISON: And then thf;Y wouJd have t.o m\fiet

the bur.den that we put on the o-ciginal section. noes that

sound reasonabJ e to you-aJ J .

MR. F.PGAR: J, Jet me S~ a point. Am r
heari ng that you ar~ say:i J1g t.nat J awyers today ha:ve aflO\ltJn

space in th.eir offices that they can kf'ep these di,sc;over.y

record. j ndef:ini tel y?
ì.V1R. rutANSOliI: In truth and :in fact., mOl"t .of us

25 them
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1 MR. EDGAR Then you do have a enough space?

2 MR :RRANSON: Jf you don' thave any space, you

3 rent it out at a warehouse.

4 ¡vIR .F.na,AR: lJ'han if you don i t t.o do j t. 1

5 but you do i.t becauae you want to, thEm there 't any

6 prohfbj tj on agaj ngst. voJ untcu"y de$truct.:l on So as a praatj asJ

1 matter., it may not be available if someone wants it. Am t

8 correct? Js that a JogjcaJ concJusJon?

9 t mean it i.5 unll.ke a cour.t r.ecord wher.e the cour.ts

:10 are Y'equj red to keep tho~e records j ndef:i nj tEl) Y So j t

11 l:,eal1.y stands on somewhat of. a different footi.ng, i.t Set;:IDS to

J 2 me. and you need to deft) th that probJ em aJso j f you

13 approach it fr.om that vantage point.
14 o J1RAJ\SON: are reaJ J y deal j ng th two

15 pr.oblems n One is the pr.oblem if. someone comes i.n and sairS

:i 6 fj ve years after a case j s settJ ed 1 J need d:i scovery j n that.

11 lat-~su i. t . That is one pr.ob lem.

:I 8 The other p.robJ $JIl :is where a part.y at thø cJ Of'e of

19 a l.awsui:t says thet's 1.S some very damaging i'Ra.tt"tr.-ial that was

20 produced j n th:i~ J SHiisui t., j t. wouJd reaJ J y be sens:ì t:i ve to

?-1 me f.or. 1,t to not be sea led. And t thinÌ'l: we can addr.ess thE!

2?- Jattej~ probJem fajrJy sdmpJy by mereJy incJuding that :-n the

?-3 pr.er.equ1.si, tea ~fe have set heretofor.. 'tie covet'

24, maintaining the documents for a period of t.ime :is a J'
..t.

25 pr.oblem" and we may have to address i.t separ.atf'lY Cou ld tfl~
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1 fi. r.st add:i:'ess hma ~1e ttiant to deal with i.t wht=n there is a

:& mot:lon to sea) :i t at. the close of t.he case or a)"'t.er :i t. :i s

3 p~oduced in the case

4. CHAJRMAN SöUl,F.S: :rsn t t: there a thres;hoJ d

5 question, though, is it even available. l mean t don't want

6 to be -- j f J lfei"e a JnedJ caJ msJ practi ce J awye:r' of Prank

7 '8r.anson' s statur.e had done tha qual i of work that yon

8 have done and discovery that you haviE doniE OViEr the years --

9 and it has been superb. The results ar.e plain l don't want

J 0 to be deposiEd three or four days a week by J awyers that can t t.

1. t do theix work aR 1 and have my discovery product that is

32 :in my fíJes discovered, pJa:in:iy evant, maybe about- the

13 same doctor.. T. mean we are going to become tne~sea now,

14 Our Jaw offi ces are go; ng to be the target.s of records,
15 depositions on written inter.r.ogator.ies for. recor.ds.
;6 IvHL :RRANSON: Those ariE cñances t.hat. r am

17 willing to take. We may have to deter.mine how to calculate

i 8 an hourly wage for j t.

19 CBA JJU41.tí\J SOUL.F, S 1f that :i s t.hiE :i t goes.

20 The second po; nt that we need to address too ; s fa:i r tr:i aJ ,
21 tr.ee press. The Houston Chronicle VEl. Hardy' sealed the

.22 d:i sco"rery a1 J the di scovery :in t.ha t case ongo:i ng because

23 the pr.es$ Í/1aS getting the di.scovi.r.y and publ i.ci.zing it

24 ~vj de) y, and the j\idge det.ermj ned that. j f that cont:i nued over

25 the life of the discover.y i.n that nuclear. power- plant case,
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they wouldn I.t be able to pidc a jur.y. 'Phe juror.; ttmuld all

be contam:i nated by the

j'1R. SPARKS (SAN ANGF.r.O) 'J'hat ana) ogy :i s at

our b:i g probJ em j s today J y d:i acoveryyou have got.ten but

it is under a protect~vR or.der..

1n otherll~ords F you have got :i t for this guy, You

~onclude that c~asa by \4nata'v-er reason -- the jury tri.al is

over, whatiEver. You have çlot t.hat :i n your off) ce, j t. j s

under. a protecti va C;)1:dei~. ean yon then di.sseminata i. t to

other peopJ $? ¡,et' s that PCRs we:r~j be:i ng dumped doi;fn

hare in the ~'1at~~r. systam, and it is, you l(now, the publi.c

needs to know that th:i $ :i s gO:1 J1g on and you have got. :i t j n

your r.ecor.d thr.ough. a pi:'otectivR order. Can you di.ssemi:nate

that inforIDatj on? Jmd 1 th:i nk -i'lhat the consensus 1 am

hear.ing is yes you can unless they f.i 1e a sealing motion at
the conclus:i on of the case.

MR SPARKS: on, PASO) J don i t know j f J

agre.e th that. r don' t th:i nJr thiE proteet:' v~ order jU5lt.

dissolves th the disTIrissal or. the judgmen.t, and T. am

thinking of someth:'ng not 8S ) tb-wj se. Jt seamed ) j xe

ever.y case t:hat I have 'for a lali~'Yer. or a doc- tor. , the fixst
tnj ng that comes j n j s gross n~gJ j genee and they want to know

the f.inancial worth and that usually goes thl:'OlJ,gh a

protective order r and that j s not to be d:' sel aBed unti J the

time of of tr.~al or. at the r.ight time of trial except to an
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1 f¡Xpt~r.t or. -il1hatnot. ìl.nd when the case 'l"J over. r T. don't see

2 any pubJ i 0 i ntereøt in dj øRem5 Dati ng t.he defendant.' ø

3 financ.i.al. statement to anybody else. 'Ihe pr.otective or.der.

4- seems to me (:ont:i nues on. You don't go :) n -- you won) d be

5 dumb to go i.n and tr.y to get it sea led if Y'OH have to go

6 through these hurd) es, but. it :i s not anyth:i ng that you STiE

7 going to di.sclose o-i gi. va to the mac3U,a or. the enemies of the

S diEfendant or, you knOl¡f, competet:i ve pJ a:i nt:i ffs J awyers.

9 MR. SPARKS (SAN ANGELO) You shouldn't, but

:10 jf jt is :informat:ion that affects the pubJ:ic's hea3th or

11 s.atety, then it should not be lodced up unde-i a conti:oili.ng

i 2 protecti ,re order. J think that :i S l¡'lhat J am say; ng j n the

13 case 01: ca:nce-i causing agents that ai~e being dumped -in a

:i 4 tox:i c
15 MR. SP1VF.Y: There j s a who) e -- another area
1.6 that touches r.i.ght on th'i.a that doesn't. have a thing to do

:i 7 th pubJ i c hea) th f and that. j.5 t.he shar:i ng of dj f'covery f and

18 all of us, plaintiffs and defendants, tr.y to g~t in touch

j 9 wi th groups that share -- coJ J ect and share that j nformatj on.

20 Then :!rOU c:an become member.s of those gr.oups for. it dollar.s"

21 And one of the purposes of' thesf: groups j sto save thousands
22 and thousands of dollar.s in discove1ty and to make ava'i.able

23 vast amounts of :i nformati on t.hat have bi?en recovered by

24 multipla people a"cOl.:nd 'the countr.y And thei:e is a n~al
25 poJ j cy :i n the courts to encourage the shari ng of thê'it.
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info~mationr and T. think we can, if we are not careful, we

can parti C:l pate j n 'trying to draft the ruJ e that. 1;110\1) d nm

contrary to that policy in the efforts and clear holding in

court j n that respect.
:r dj d a paper on shared d:l scove)"y. and j f any of

you haven't read thj s book by ~rother Harry t Confi dent) aJ j

Orde'ts. it is a gold mine of infor.mati.on regardlesR of. which

sj de of thiE bar you are on, about -.- :i t cont.a) na a court.' a
attitude, cour.ts r.i.ght here in il'e'Kaa, attitudes, emd in fact,
i n ~iudge Pi bi~eJ J and h:i s handJ i ng of the (!6lSE'! -- w3Jat. :i 1'

that __ Yamahas, no, Ãme'r.ican Honda, the Ãme'ti.can Honda case.

Amer) can Honda vs. Pi bre) J, set out tJie gu:i de):Î nes for

pt'otecth1.g the t'tade secr.ets and enco1iraging di.scovery and

the i:har:i ng of dj scovery and ¡:¡et oiit gid de):i flea for ahar:Î))g

of discovery. t Bute would hate to see us by an after.noon s

casuaJ de)) berat:l ons set back a ) ot of fj ne court op:i)); on~

that have come out in that r.espect ~
CHAJRlilJl.N SOtH.F.S: Tom Dav; a, t.hen f nav:l d, J

wi.l1 get you.
MR DAVJS :r wouJ d J j ke to anal yze wi th

25

you'-alls' help is r.eally, in context, ~qh¡;it ar.e we talking

abou.t or dj scuss:l ng hei"e? We have adopt.ed ruJ ea for t.he'!

seaiing of var.ious documents, infor.mation, in other. wO'tds,

ke~ipj ng :i nformat:i on from peopJ t?, t'fhoEever they nd ght.

have got those r.ules for. that.
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~
l. Not4', the qu.estion is.r a51 T. se(~ it, i.s in ~,yhat

2 ~'d tuatJ on8 are those ruJ øs goi ng to appJ y? Ànd pa)"t.j cuJ a.rJ y r

3 we ar.e aiming on discover.y. T. see tone r you asked f.or. some
4 documen ts r say r okay, J wi J J g:i V~ tJ)em t.o you bu t. J wan t.

5 them sea led.. That l.R one si. tl1ati.on.

6 Jmoth~r i:d tuatj on is you won It. gj v~ t.h~m t.o m~, bi.it.
7 if you are, you won't do it un'!,il they are sealed and then we

a have to go and g~t th~ court t.o nea)" j t.
9 Another situation is that t 1.1 give you these

10 documents! that the court orders m~ to g:i V~ you U)es~

11 documents., but e'.t the end of the tr.ial, you have got togivt~
:i 2 them aJ J badt' or' dest.)"oy t.hem. ')'hat:i s another si tiiat:i on.

13 And T. 'think it is wna't we have before us as to how do these
J 4. procedur~s appJ y to thos~ tuati ons? rt se~ms to me that.

15 l/lhat we ar.e talking about is here a:r.ethe r.ules that -j. f. you

J 6 want some informati on or øom~ documents sea) ed or prot.ected

17 from other. paopla. then here i.8 what you have to do in o~der.

:i a to have that done, and t.h NOU) d appJ y rfh~th(~r j t :i s

19 discovery that you haven't given yet, if it iR discover.y you

20 have given. ¡n sJJ of those sjtuat:ions :it would appJy at thiE
21 end of the tr.ial
22 Now, J don't see how that has anythj ng to do th

23 how long T. keep my recor.ds If they haven't been sealed, if

24 r hav~ them, J guess they .are ava' J abJ e' If J don't hênl'e

25 them, they are not, The rules 't'i8 have set up he-rt~ haven't
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t said nonl' long you have to kp.ep recor.ds. WEl ar.e assumÜi.g the

2 recoj~ds are avaj J abJ.e. ')'ney are here and someone j s asJd ng

3 that they be sealed. So t don't 1(noi'1 that 1.S an 1.SS1JEl that

4 we need to be bothered th ~

5 The issue j s :i s do lfiE want those tJiat want to
6 jn:tormat:i on away from otne.r groups of people, do we w€mt them

7 to have to abide by these same r.ules that we hava set up f.o~

8 others that want j nformati on kiEpt from other peopJ e. And)

9 think that i.s the i.Rsue. and i.f i.t is not, then T would like
10 at least to decide what. it i. we aretryi ng to dsci de. That

1\ that is the way l Ree it.

:12

13

14

15

:16

17

18

19

20

21

? ?

23

24

25

CHAJRltjAN SOUJ.F.S navi d l' J d 1 would

recogni.ze you next, David Dona ldson

î"ÏR nONA1,PSON: 1 appred ate it * )',et.:me try

to put this in cont€'Xt" One of the quastions is do we

to -- what do we want to happen wi th the court records, t.he

r.aco~ds that ar.e actually on file wl.th the cou~t.

The :main focus we have had so far j n thi s procedure

is letting the publ ia obser.ve what is happening in their

courts r the courts that they for That j s one focus,

Then there is th,~ second "focus 0"1: do we, when we

get :into a Jjtjgatjon of pJajnt:iffs' products J:it:igat:i()J) and
we discover. independent evidence that mayor. may not get into

court, do iife want. to be abJe to disseminate that :informat:im?

The position that we have takì,n.g -- and "(
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been dealing th Tom Iieather.biiry on thi.s too -- i,l\ that

Jet i S des) w:i th thfl C(Hirt records :i SSUiE and the court

vis-a-vis i.ts function as the public's enti.ty, the public's

jJ1te)~est in findjng oiit tç-hat :is happening :in its courts, and

solva that pr.oblemo

':fIne court records that t"1e are taJ ng about. :i n t.hE'lt

instance are the ones that are actually filed at the

courthouse, the ones that the cJ erks, :ma:: nta:i n r t.he oneS! that

they will continue to hava on file and lable to the

pubJ j Co

:i5

Now, it :may be that you wouJ d not want to have a

separ.ate rule on discovery. And t think that an issue

that "\fe ought to loo)r at. Rut J think we ('light to accompJ:isn

what wa can accomplish with thi.s court i:acor.ds r.ule and then
vote in a separate proceed:i ng on a di scovery ruJ iE, maybe

changing Rule 166 (d) so that protect1.ve ordE'rs Ul.at axe

entered cannot prevent the shari ng of d:i scovary ():i~ the

di,sclosur.e of matte1:'S when they affet':t the publir: healt.h or.

pub) ic adm:i nJ atration. :Rut. do what you can do w:i th court

records, the ones that art~ actually on f.ì.le wi,th the cour.t,

and that :i s the focus; that J hopa that you take :i n th:i s one.

eRA T.RMAN SOUT iES : Rtls ty "

MRo l"jcMAJNS: AJong the J:ine of that. Jast

solution, if you put -,- 1. t YOll stop the clock 1:'11nni:o9 on

protectj ve ordiErs that are issuad dUTi ng the course of

J 9

"0

2:1
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1. 1. i t igation, at tha tIiH:'minat1.on of the 1. i. tigation. ~ff.ecti.ve

2 orders:i a gone un) eas t.here j 51 eompJ j anee l\f:i th t.h:l s ruJ a

3 which ~,qou,ld r.ea:uixe then -~- and then r.eqtdxe basically that

.4 :in order to secure an exteni::i on of any protect) va ordeY' that

5 has previously been i.ssuad, 't~hich most of the time that is
6. what you are taJ king about ; s someithjy)g t.nat is a:¡ ready

7 ei ther by agr.eement or by actual entry of. something. Won' t

8 that. making them compJy with the t they wouJd tJien

9 have to file the documents, that is t requi.r.e them to f"'.le

10 documents theysh -- that anybody shes t.o have prot.ected
11. beyond t and you go thr.ough the process then. That gets the

:12 records on fjJ e :in t.he court. and j t. makes f:i sher cut. ba:i t at

13 that tima t and as to anything else, no pr.otective order. r.uns

14 beyond t.hat day, and you know. at t.hat po:int. it :is a
15 question of you getting all the infoniiati.on you fr.om
:i 6. anybodY. Can' t you do t.hat

11 j;jR nAVJS: lfie) J, t.hat :ig a good soJ ut:i on fOj~
18 part of :it. but how about: this prot.ective order whJJe the t.wo

19 or thr.ee or 'four' or -fi.ve years that this caRe i.s going on

20 that thi s:i nformat:i on cannot. be shared w:i tJi others \\fj thout

21 having gone t.hrough some pr.ocedure such as we adopted her.e"

22 MR. McMAINS: J don l t thj nk we have a remedy

23 for that anyway, though, do

24 nAVJS If t.fE' mal~e t.he dj scovery s1.ihject.
~5 to this r.ule before it i. kept confidential or 

sealed or. you
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can't give it to somebody, you have got to go through theRe

steps before you can keep me from gi ving j t to Sam.
l"fR. SPARKS (SAN ANGET.O) ¡.et's change the

defi ni t:i on of the protect:i ~re orders.

MR 0 McMA LNS: What T. am saying is, you are

using th3 B ruJ e to open up -- to reopen up the protect:i Vi?

order r.ule is the problem th that.
MR. nAVJS: jvJald ng j t. sl1ibject to what- we have

done here.

MIL Mcì1iAJNS: J know, J mean that means --

MiL DAVIS: That is ø'Kactly r.ight. You got ì. t

righ t on the head.

l"1JL :ßRANSON: A):I you are do:i ng' j s say; ng the

same thaor.y that app1.ì.es to protective orders at any stage on

any matter appJ j es to ói Bcovery aJ so. and certaj nJ y j f j t j s

good in the one sense, it is good in the other..
MR. PAVrS: Jt j s no d:i fferent. r1 they can

shoi~ t.:hese things 1 then they got a r.-i.ght not i:o give them to

somebody. Jf they can' t, they have no r:i ght to keep j t

seci:et .

l"JcMliJNS: Al J :r am say:i ng j s you can' t.

ignm:e, if you are talking about pendi.ng 1. itigation pi"Jndi.ng

j ssues product:i vaJ y, part) cuJ êirJ y ones that ware done

agreement §

MR PAVTS J got. another soJ uti on to that.
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too.

MR. McMAINS The probJ em th that j a that a

lot of. ti.m~s, Obv1.(1)'sly, it ;.s easiel:' to get it if they agr.ee

to j t, j f w~ agree do j t, but j f that doe~n i t mean that

somebody else can' t g~t -- then somebody e can just kind

of start a proceedj:lg and subpoena to you OJ" tqlH,:itever, thi s

sea 1 iug process has to be cmnpl ied with in order to conchide

other access to, then that reaJ J y makes j t reaJ chancy for

anybody to ent~r into an agreed protective or.der

MR. RRANSON; That is what 5t is intended to

do.

MR. nAVIS; That j s another subject.. J t.hj nk

it ought to be unethical to do it.

MR. McMAJNS: That, to me, J mean I think that

when you get to the point you ar.e inter.fering ti'th the
J jt: gat:i on wj th whj ch thiE d:i acovery j s t.ak:i ng pJ aces _.- the

progress of. that or in any way sti f.l ing that.
MR~ J)AVJS You are not j nterferj ng, you are

just putting more r.estr.icti.ons on what they can keep secret.
Rven now they are goj ng before a Court and ev'erybody has got

theiror,1Q rules and everybody has got their. own standa-ids and

the judge J)' enter the order here, now we have of some
pretty tOUgh standar.ds before you can keep infor.mation 'f.r.om

other peopJ e, and J don i t knOl'i 1;fhy informatJ on you obta:i n

dur.ing the (01).r.se of a tx-ial is any di.ff.er.(=mt than any of.
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those other e'Kamp1.es that we went through, the patent cases

()i~ anything else

MR. ~RANSON~ UnJ ess you can meet standaJ-d

YO'l have set out in tha other section that allmlfs th€ pt'ess

access to. :i t, why shouJ d you be ab) e to ent.er j :nto 6l

protective order.? l mean you can meet those standar.ds,

then there m.ay be a reason foi~ :i t ~ Jlut j f you can't
those standar.ds, why should we get to hide evidence?

l'lR Mc~IAIN'S It.:i s not a a:uest:i on of bed ng

able to hide evidence, i,t is a questi.on of thì:-;r. or. not the

d:i scove:r'y ruJ es and i'Whether or not we ar~; gO:1 ng to maJi:e the

discoverY' rules such that we don't encout'age any ld,nd of

voluntary cooperatj on j f that is poss:i bJ e.
. BRANSON: lrhe Tiagislahu:e has mandated we

address the prahJ em. as far Sf! the probJ ern

eHAHlMAl\l SOU1lF:S: Steve.

MR McCONN1CO What we are do; ng now j s

obvious we are backing in frQID thi.s problem of what

of -- what j s the priEss and what they shouJd be abJ e to get

to, and it we ar.e going all the over. 166(b) and what the

paTti es among themseJ ves can agree to to expedj te di Bcovery

and expedi. te the movement of tha case. T. think they a~e two

compJ etaJ y dj ffer,ent mat:ters. \'¡e are a3 so under .~- the

Supreme COl.u:-t says they want the partie.s to COt,pe1:ate and

Teach agreements, make agreements among tnemse) ves, do
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anything they can to expedite the movement of the case.

)'\CH'¡, :i f we aTe goj ng to put d:i scovery -- j f we are

just going to mark out 1.66 (b)a.nd t'ay th1.sis g01.ng to be our.

dj scovery ruJ e. j t :i an' t g05 ng t.o work because then ~i'e are

going to have to have all these hea~ings for ever.y type of

dj scoviFryagraemant that anyone enters :i nto And J don't
think that is t,ihat we want to d.o. 1: thin,k that just

camp) j cates matters mora. tie have here for four hOUJ"'s

today, and it is obviously no cr.iti.cî.sm her.e because this is
very d:i fficuJ t. but to expect the bar to be ao) fi to operate

wi to what w.e are di.scussing for. thÜ; new r.ule fo~ 1.66 (h)

j mposs:i bJ e. That won't work

MR. RRANSON: Steve, why j s a J:i tj gant. any

much less thiE p'ubJ:i c than thiE press? That:i s what we are

saying if ¡fe r.est~ict it. I mean a l.it'i.gant 1.S l"mtitled to

the same pub) j c access as t.he presis shon) d bEl.

MR McCONNi:CO: 1: am not say'ing peoplt',

shouldn't have access, lihat. R:roadus brought up fj .:st, r

think i'l€ should have access to deposl.tions that ai:e taken,

'-1

and peap) e do today. F,ve:ry tj me r take an expert's

deposition, e'¡.the~ side of the docket, t get 0\1 a 1--800

miribeJ" and I get every depos:i "ti.on he taken w ')hat j s not.

going to change because everyone 1.s a member. of those çp:ou.ps

and aTe sti J J gO) ng t.o suppJ y j t. We are not j mpact:i ng on

2.2

23

2.4

25 that at all Tha only thing that we a~e talking about here
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1 is making it t'estriction.s where everything 'that we do du-ring

2 a dj scovery hear:i ng and everil' agreement that J reach wi t.n you

3 her.e on the othe-r side r T. have to go to the court and I have

4. to jump through every hoop that ~.;e have taJ ked about under

5 this new rula, and we can't do that

6 MR J.Ovl: 1f you do that j n d:i sçovery, you
7 just -- it just cuts out agr.eements. l had a case with

8 Texaco. they are go; ng to g:i va me th:i s :i nvesti gat) on. ~here

9 is no pub 1 ic ;:nter.tFH'$t. Ilimitation.s r.un and ever.ything r they

:10 don' t want :i tout. r make carta:i n agreements, botb s:i des

1.1

J 2

13

J 4

15

Hi

that ¡if. enter that ltie i'mn't give it out" get a long th

17

the J j tj gatj o:nand you couJ d aJ ways a:rgu¡¿~ a cai:a j nvoJ ved

health 0'1:' saf.ety and, you \('00;4, that i.s pt'ettí1' easy, but,

i.ord, that wouJ d :make 50 I?asy --- had ahotlt two hours of phone

calls -aqhen I could have made i.t in maybe two months I

consider I don' t disagreiE wi th Frank' s ph; J osophy.

MR" BRANSON: What about where you had to drag

18

19

20

21.

22

23

j tout?
¡VIR. DAVrS non l t m:ix up what you do by

agreement and what they a~e tr.ying to tQrce you to do.

RRA)\1S0N: J.et' g you had to drag it out

24

of the o'ther. si.de and nOi4 you drag it out and it i.s out there

and now they want to hj de j t 8gaj n.
. T~OW t agr.ee th you there" aut ì: am

25 just sayj og that J have . fj ne -- r troubJ e draw:i ng th e
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1 line that cases say you got to submit a case a ce~tain

2

:3

\

The J aWYiErs can agree. Helm andJ agree 8 caRe j ø de open,

ari:'gl.le any'thing 'lhat i. a vi.olation. of ever.y ~ule. T. mean,

4, you know t you can try a case thE! you want to. You ough t

5 to be able to iuake an agreement on soinething

6 MR. BRANSON: Here j ø what happens.; You glft.

7 to the close of the lawsuit, and the manufacturer. says okay,

8 you have got aJ J thj s st.uff and we J J pay your demand t but.

9 we wi.ll only do it if you agree to seal the documents" Now,

:10 1 of the sudden t you Eu"'e j n a con j at wi th your oJ j ent' R

11 position and in a conf.li,ct 'l1ith the publi.c'R posi.tion on
1.2 safety and fare t and J awyers shouJ dn' t have to he put :h1

13 that positi.on.. That .ought -to be di.Rcove'('ed.

14 CHAJRMAN SOUI.RS Hold it. Wait a minute.

15 Now we have too many people talking. 'lhe cou~t r.epor.ter

16 can l t get. the dj aJ ogue. Who j s next,? Riisty.

17 MR. McMA tNS: nut that is th~ point t waR

18 mak:i ng-. ':Po that Ifxtent. t to the e,;~tent someti-j:ng j s not

19 subjec1: to a pi:'otective ord.er. byagr.eement or. other.wiR€, you

20 are abJ e to share that j nformatj on anyway.

21 When there is a pr.otective or.der. issued thr.ough the

22 life of that. J i tigation t aJ J your remed:i iES and J the

23 litigant's r.emedi.es that is i.nvolved in that is r.ight ther.e

24 and j t is under J 66 (b) Now, when that j s over t aJ J J am

:)5 saying is -l.f. you ter.minate the ettective date ot the
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pr.otective or.der. at the date of the hear.ing f at the date of.

th$ determj nati on of the case p and then then make -- j f t.hey

want that to go beyond the date of the case, when the case is

over, jf defendant wants :it t.o go, they have got -- jf

thay have got to go then thr.ough this procedure, they would

have to f:i Ie j t j n ordar to extiEnd j t J mean aJ J you have
to do 1.66 (b) is just the protective ends when the

casiE ends

:ilR. r$RANSON: l~hy shou) dn 't. they, j n ord¡;;r to

get the pr.otective or.der., Rusty, you ha,H~ to jump thr.ough

thiEse hoops :i n t.he fj :rat pJ acea 1mJ ess they can do 5 t. by

agr.E.ement.

MR. SPARKS (SAN ANGR1,O): huJi:e

CHAi:RM1H\í SOIJTJ"ßS: Wait a minute. "Phat is a

very :i nterestj ngpoJ nt unless they can do j t :by agreement,

This procedur.e per.mi ts no agr.E.ement whatsoever.

have a he8J~ing and you must post j t j n Ãustj n.

You íUUSt

can do an excepti.on for.

21

î'4R. OAVi:S

dj scovery on that.

MR SPARKS (SAN ANGRJ.O) J have got. a bigger

pr.oblem than all the of us ëtt'e tQu~hi.ng het'e. Now, 1: have

had a case lfhere some very dangerous heaJ th tJ:d ngs ìì'lei~e22

23

24,

25

involved, okay, and i: st::ttled that case because offer.ed

a Jot of money and J as.ked my cJ j ents, 1 represent you, you

hir.ed me, YOll want to take this settlemt"Jnt Qr. notø 'lhø
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1 clients said yas/ WB do. But you have got an obligation to

2. the court.s, We are off:i cørs of tnf; court." l'la got. am

3 obligat"Ì.on to the society we live in, and thet"e at"e things

.4 go; ng 0:0 that are g05:1g to k:i JJ peop).e and yet by agree:mt!nt.

5 you are telling :me that if t go dr.ag it out of. them, then we

G have got some kj nd of :i ng, Fmt:i f J agree t.o ;i t, then
7 the public has to keep dying. T mean T. have got a 18it"ger

8 conf) j ct t.h t.he :i J oaophy of J owe to the comnnm:i ty J

9 li ve in no you understand? -C aïll having p.t"oblems with that,

:i 0 and J :reaD y wouJ d J :ike to see a rnJ e paasad that. just says
11 any agreement bErtween two people to saal a. dOc:umf:mt is

12 j,nvaJ id. Only a court can sea) records Js that ll'ak:i ng any
13 sense?

j.4 CHA:rR:¡~Aj\i SOUI.F.S: Sure

15 MR. SPARKS (S1\N ANGEliO); 1: don't car.e it it
:i 6 :: sa settJ ament. or protected dj scoveJ~y or agJ~eed d:i scovery ,

17 hav.,, got an obligation to our. f.ellownian W'~ li,ve tI6.th, and
:i a :i f we 9'iEt doim th:i nJd ng so much :i n narrOi'I scope that we are

19 willing to s£-e p£-ople die to get iuoney, w£- ar.£- no better. than

20 Pord Pi nto :i ng :i t j s chiEaper to burn them than t.o J~et-ooJ"

21 t think we hev£- got to think about this ser."Ì.ous1.y i.n a
22 broader aspect than just dj scovery versus sea) j ng.

23 MIL l'Icl:iAï:l\1S: Sam, what T. am ta1J~ing about ---
2Jl MIL SPARKS (SAN ANGrlJ,O): J agree l;i': th you,

25 concept, liiechan:lcal ~.-



10

11

12

1.3

?oS?

1. ivJ.. McHA i:NS Sarn, tha p-roblem we hav~ got i,s i

2 who j s gO) ng to keep these records forever? How do they get

3 there? And the point, is that tha pe-ison who has the inter~st
4. in keep:l ng the j nformatj on conseaJ ad --

5

6

. SPARKS (S ANGETJO) 1: agì:ee wi t h you.

MR. Mcli1A1NS -- j s the person who beyond the

7 li fe of. the case --- because that 1.$ r.eally the only di.sco'\ie-iy

8 priv:iege you have is reJat.ng to that J:tjgatjon. That :Î1E1

9 one of the you know. the other. issues deal with all the

protectj va orders j s for the pm"'poses of t.hat

1 itigat-"l.on Now, if. you produce it in connection th

another pi ece of J j tj gation , :i t :is not prj v:i J eç,n.:;d anyway,

So, you know, in te-iIDS of a lot of invl?st'i.gat tons and stuff. ,

J 4 So aJ J J am sayj:og j s basi caJ J y taki ng :i t j n the sarna

15 context. When the case is ove-r and that defendant wanted to

J 6 pay you a J at of money to keep you qui et., :i f you had thj s

17 procedure in place. you would say t can i t do that because the
18 protect:h.re orders --
19 " SPARKS (SAN' ANGFU,O): :r a.grp-a w:i th you,

20 CHA:rRMAili SOUI,F:S ¡Jet Rusty f:i n) en

21 MR SPARKS (SAN ANGELO) You have g(Jt to 'tile

22 a saaJ j ng to extend j t.
23 ltJR. ¡VI cJ'¡J\ 1l'i S To keep a protect) va order

24 :beyond r ~i'hether by agreement. or othe)~w:i se. beyond the J:i fa of

25 the lì.ti.gationr Y'OU have to f.ile ;.t as -- you can
... "' ".t
j,1. i-e 1,'~
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in camera just like we hava alr.eady got the pr.ovisions for.,

but you have got to f j J e j t and then move to seaJ j t and jump

through all the hoops. and that way YOll don' t have to l'iOr.r.y

about ~eaJ j ng ) d:i scovery because there j s :not but. just a
few things that most anybody doesn't want out anyway. But

y'ou :make that one fi x :i n J 66 (b) where the p:rotect.:i va order

ends at t.he life of the liti.gation, that enC01H:-ag,es all the

agreements you want to up to the tj me of the Jj tj gat) on, and
then ther.eafte~ it is the responsibility of whoever want. the

records k.ept qui at, VA1hether j t. ) $ a doctor who doesn't 't'1ant

it to taUt aböut 32 adulter.y examples in cases of. div'Ol:ce, or.
what~

ì;j'R. SPARKS (Sj:~N ANGF:l,O): Someone's fjnanciaJ

statement, whatever.

li:R l\jcIV1A1NS: WhatiEver,:i t dO$sn' t. matter Be

has to go and show and f.ile it and then you have got it in

the courthouse, but j t a:i n 't an that much, and that j s ju~t.
some'thi.ng that i.s going to hi;n.l'e to happen.

J.JR. 0 QlJJl\jI: Q'U$$t:i on.

CHAtRMAN SOUTiF:S .Join O' Qui.nn has the floor..

MlL O'QUJNN~ RUflty, what i;'iouJd you put in

this r.ule to dOli'1hat you just said?

MR McMATHS: Pi rflt of aJ i, j n the protect; ve

o~der in 166 (b) -- and T. would def.ine -- and T. would just put

:in 166 thiE -- lf8 take out the part over here wh:ich says that.
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2

.3

4

5

6

7

8

9

J 0

11

12

13

14

discovery and r.esu 1. ts of d-¡,scover.y ~

l~1JL 0 i QUJNN: Taka that out. of the proposed

rule?
l-JR McMAINS Take j t out of here jch

it doesn't apply because it does apply by definition as a

filed record. you .ee. And so j f ai J you 5n the 166(b)

is that in o~der. to continue a p~otective o~der beyond the

J j fe of the J j tj gatj on. then the documiEnts j n ~qhj (~h

pr.otection axe sought l or. whether. achieved by ag~eement, must

be fiJ ed and l you know l :must be f:i ed per) od. Just st.op

r.ight ther.e. All of the sudden it meets the defini:tion of.

court records, okay, and at that point r j t j s fj J ed. Jf they
want the protecti VL~ order. r i t they d.-tdn' t do that, then it i.s

not fj J ed.

15 l"fR.O'QUINN: Pine. WouJd you be w:iJJj:rg to

16 add one mor.e sentence in light of what E~other. Sparks said
i 7 that. any agreements between partj as ,--

18 MR. ivrt'¡iU\tNS: Fo~ the destr.ucti.on of
j 9 documen ts .

20 MR. O'QUJNN: Yes, the destructjon or

21 secr.eting.of documents, whatever the wo~d, th,e problenH~ that

22 he had :ï s invaJ j d

23 JUSTJCR nOGGRTT: There j s J anguage on that

24 John, in the n tab of what you have. Ther.e is "No court

25 shaJ J make or i.mforce any order or ag:reement., C) vi J
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1.

2

3

.4

agreements, r.estr.i.cting pUblic access."
MR. ö'QUJNN: Something J:ik€ì either at

Justice Doggett just said. 'G~'ouldyou be w'l..1.ing tö add that?

MR. Mcl..JNS Sure. J don' t have a probJ em

5 with that. i: mean t think -l. t l.S the same spi.ri. t of' the rulH

that you ought not to be given somet.h:i ng on the idea t.hat. you

wi 11 r.ead it and t hen des troy it.

MR. 0' QUINN: noes that sat:i sfy the concern of

somebody, Rusty, does tha.t satisfy theconcer.n oi somebody

that they are go:i ng to have to ma:i nta:i n a fj J e j n the:i r

office so people can come trooping thr.ough there decades and

decad.es --

l~R ¡ilcÏ'VHNS The J j tj gat; on j s over, the

litigation. Then protective order.s, all protective -- ther.e

is no such th:i ng as a protE'ct:i ve order. Jt doasn' t appJ y

anytilhere.

:i 9

MR. 0 i QUINN: AJ J rJ ght i' so YOll an:'! say:i ng

dirr'1.ng the tilne 0.;: the litigation _.-

MR McMAINS: Jf the defendant j s worrj ed

about the in'l:or.mation getting out aiter the litì.gat~i.on is

about tC) coneJ ude, whether by t:r:i aJ or ~",hatever, j t dj dn' t.

come out in the trial or. something, then he is going to h~v~

to jump through these hoops, the p:rot.ect:ive orde:rexpi res by

i.ts very ter.ms when that judgeml'nt i.R l'nter~d,

20

?oj

22

?3

24

2.5 MR. 0' QUJ,\l He 1i'louJ d have to fj J e t.he
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1 doi:mments in question ~sith the cour.t so they would bt~

2 ava:i J abJ a thera --
3 MR, l~.iellJJiJNS; And at that. point, thE';j ~iiouJd
4 become subject to the r.ules.

5 O' QUJNN And thereby ava) J abJ a t.o

6 inter.ested otheï: parties to deal with th~! COlir.t t:ather than

7 troubJ a tha J awyers .

8 l-iR. nA VJ S : Ho~'¡ J ong do you keep the records?

9 CHA tRHAN SOUT,'fS: f,et '.. t'ty to get a concensus

10 on r. guess f the threshoJ d questi on. How many fee) that
11 parties should be able to r.each agï:eementø and have the court

12 s:i gn protect) va orders j n a pendj ng cast! outs:i de of the

13 purview of thi.s sealed document øtanda'rd.

14 l'iR. C01,l.JNS: :r woul d J:i we to amend that,
1.5 Tiuke. And let's r.ea l.1.y get to the guts of this thing. i'lt~
16 have been dancj ng around the maypoJ e bush here now sd nce 8; 30

17 this mor.ning and r.eally, the real question 'Ïsar.t' we going to

J 8 brj ng d:i scove)~y docinnent.s i~:i thj n tJie defi nj t:i on of c.ourt

19 r.ecords, And T. thinl~ we ought to see i t we can reach a

20 concensus on that. j ssue because that j s the gnt.s of j t r:i ght
21 thereø The ï:est of it is mechanical. tf we can reach an
22 agreer¡ient on that T the rest j s mechani c.aJ concerr:d ng

23 agreements, conceï:uing how long we maintain ;,1:, those things,

24 because in my op; nj on, j f you don't j nc:i ude dj scove)~y

25 dOCU1'1ents in this definition, it is a Rham on the public, the
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press and the media because I' other.wi.se, all you have -Ls a

pJednt:iff's originaJ petitiöI1$, t.he defendant's answers and

special exceptions You know, big deal. That is nothing

And this whoJe structure :is for naught jf you don't include

discovery i.n the definition of cour.t t'eco('ds

CHAJRMAN SOUJ.F.S: J thi:ok there is! a

MR cor..i..T.'lS 1: would 1 to see 'i. f we can

reach a concensus on that.

CHAJR.l'ljAN SOUJ,F.S r tñ; nk there ) sad; visi on

between, though ,behiefm whether d:i scovery can be prot.ected

pending a case until it is over th, and then wheth~.:r. i,t

shouJ d thereê'fter not. be protected, cont:; nue t.o hI? pro1::ectBd.

That is what ! am tr.ying to find out is a'le we going to te

one ru) e that deal s WJ th d:i Bcovery wi thout dj ffer'fnt: at:i ng

between ther. the case is pending 0'1 over. with, or are we
goj:og to try to treat those as two dj ffeTent CJ rcumstances.

And ! think we have got to know that.

~1R RRJ~NSON ~ hl.ke t can't you addresS! t.he

thr.eshold question John p'l€sented and then go ba~k and car.ve

out exceptj ons for pending J j tJ gat.:i on and for agreements or
røhatever.?

CJ1AJR!\'.J\N SOUI,F.S: You come up here and t.aJf:fi

the vote. All t am tr.yi.ng to do i,s get i. t organized ~omehow.

MR nAVIS J hav'f a mot) on. John, mAke a

mot ion,
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¡VIR. COI.iT.J1:NS: 1: i;qc)Uld mC)v~ that ltH~ includt=

dj scovery documents of aJ J Jd nds i;qj th:i n thEi def; n:i tj on ()f

court records as f.ound in Par.agraph Â, the det.tl.nit-i.on of

court :recordsi.

MR. RRANSON ~ Second,

HR nAVJS Second.

CHA T.RIvlAN SOUT,f'S: l'tade and 1!f!conded, Any

discussion?

2j

ilfR* O'QUINN: "lust a pojnt of clarification

1:5 the point of your :motion, John, that th respect to what
we now ca.J J protect; ve orders duri ng the dj scovery process

where the def.endant or some par.ty seeks a pr.otective or.der.

that if they give something up in djscovery it can't be

disclosed, it is the spirit and the point of your. motion that

t.hat who) e procedure be now covered by th; s new ruJ e.

MR. Coi,T$1:NS: That is CQr.r.ect.

CHAJRMAN 80111.;;8 ~ Any dj SCUSS) on?

MR. l"tcCONNT.eO; ,'Just another clar.-i.ficati.on.

Rut we are not votj ng under your proposaJ as to whether or

not that is binding on the par.tie~ to making an agr.eement

durj ng the tri aJ j tseJ f?
MiL C01.1.H!S: I)'hat. i fi correct. That agreement-

j s another separate $ubject matter that we can tal Jr a,bout j n

trying to iron out those problems

J:1R. O'QUl1\iJ\: ive are just. saying where the

22

2.3

24

25
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pa-rties c.an' t r.each agr.eement and thay are going to go to the
cou1"t to get thiE Cou1"t to make t.hiE dec) on t whetJ1lfir the

deci.sion is du-ring the t-rial when discove~y -¡.s going on. o-r

whether the deds) on :i s t,o deaJ wj th what happeined aftE"1" the

case is over. l:t i.s all covered by this rule ~

. COIiJ.JNS That. j s correct:.

15

CHA."CRMAN SOUT,RS: That won't wor.k. This r.ule

doesn't permj t that. Th; So ruJ e says that Pavj d Dona) dson,

even though O'Quinn and McConnico have agreed to whatever.

about dj scove1"Y -- j t has to be d:i scovery, and J don' t know

what the voluntar.y exchange of infor.mation i.. t don' t know

j f that is dj scovery 01" not,

ì~lR. O'QUrN1\: j,et m~ amtmd your statamant.

couJ d j ncJ ude that he J a g05 ng to pay my cJ:i ant a bunch of

money if my client keeps his mouth shut after the lawsl.lÌ.t is

:i 6 done, too. So;i t can j DCJ ude those )tj nd of agreemants.

17 CHA"CRMAN SOUTÆS 1. those kì.nds of

18 agreements, Pav:) d nona) dson couJ d come j n and say, O' Qid rm J

19 want to know the daalA And he has a right to get it unle..
2.0 you have asked the court j t. sea; your ag1"eement.

21 0' QU"CNN: 'lec:ause you ai:e- sayi.ng thi.s
22. ruJ e, as wrJ tten, does not per:mj t agreement.s.

23 CH1HRMAI\l SOUT,F.S: Does not p't=;r.m'i. t agreements.

2.4, MR COJ.I.JNS :r agree. As drafted, that j i:

?5 cor."cect.
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1 . DJ.W'tS ~hat doesn't mean we can't add

2. that to. it Jater.
3 ¡1IR BRANSON Jt. :i a th€'~ concept of wJ'H!ther you

.4 ¡'7ant to adopt the r.ul,a and tÌwm go back and. car.ve out

5 exceptj o.ns fo)'" agref!mi:mts.

6 MR. O'QTJJNN: s mo.t.) on j s not to. prove the

7 ruJ ei :i s wr:i ttein and appJ y :i t. to. d:i sco.vlfry. J perce:i ve ,john' s

8 motion to be do we want to have a r.ule -- let s get a
9 concensus do we ti,ant t.o have a ruJ e that. says abs(-!nt

10 agr.eement, in other l'1Ords, talte that part out of. hp.'te i. f you

:11 can t t have an agreement, absent. agreement. r do. we USE' t.hesE'

12 procedures to decide secr.ecy dur.ing discover.y and even after.

13 trial is over? that abo.ut right, John

14 NR ~ eOT!T-i T.NS : We 1.1, not r.ea l.1.y . mot ion

:15 from the phi) oaophy standpoint. j nc) udesaJ J dj scovery

16 niate'r.i.als in the def.ini.ti.on of: cour.t r.ecor.ds. 'lhen if. th'-LS

J 7 co.rom; t tee so. chooses, we can go. back and make cert.a:i n

1.8 i=nì:ceptions Ol: a.gr.eements or. ivhatever. Wt-~ want to. But just

:i 9 fro.m a phj J o.sophj eaJ standpo:i nt, t.hat j s thf~ thrust ()f my

20 .. .mOi.1.on,

?:l CHAJRM'AN SOUJ.F,S: ÃJJyrno.rE' dj scuss:i o.n?

22 ~ 0' QUi:NN Can 'i7.P. ha\H~ any brief. di.sC1).ssi.on

23 on bj s point?
24 CHAJRI~IÂN SOUI.F.S: Sure. That j s -i'lhat. we li\ant

25 to do.
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1l1R 0 ' QrHNN As T. unde~stand John's motion, I

strongJ Y fa~ro:r j t, because J thj ok j t j s ve"ry j reportant that

we cont~ont the fact that pr.otective o~der.s and things of

that nature j mpact on more than just the J j ti gant.$ and can

~esillt very impor.tant in'fonnation being bottled up and

sea.led 1tfhich needs to be -- t.he pubJ j c neecls to have access

to rand T. thi.n)/( that i.s very impor.tant at all times. And ~'1€:

need to confront that and come up th some ruJ es that aTe

wor.kable to do that. And while it may be easy to have a

sj tuati on where J .wyers can just wi J J j a-oj 11 j e agree to these

thiri.gs or. just let cou~ts enter. 'them, T. don' t thi.ni~ that i..s a

good practice J think it js badpubJjc poJjcy, and J think

there has been a lot written about it l and T. think we have

got t.o confront :i t ~ 1 am very much moved, for exampJ e, by

Sam Spar.k.s' example about i..t. And T. favor very much what

John Co) J j ns just moved to do
C'HAtRMAN SOUlsF.S~ Any f.ur.ther. discuSS1.on?

Okay" aJJ in favor "AYE!" Oppc)sed?

SPARKS (Eli PASO): No.

CHAIRMAN SOUJ.RS: One dj ssent.

li.iR 0 i QUT.Nli: The other Sa111 Spar.ks.

MR. SP1VF.Y: Don i t te) J whi ch Sam Sparks"

MR SPARKS (SAN ANG'Æ1JO): That is 1. a

co-chai r gO) ng agaj nst hi s own mot; on.

MR. McCOl\iNT.CO: lJuke, do you want to pnt the
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1 next one on the floor about reaching the agr.eements during

2. the lal'isuj t? That seema to be the next poi nt. ~
3 eRA tRlYIAN SOUTtES: A 1.1. r.ight l doe.s a:nyoody have

4 a motion? no you lfant to make a mot.; on?
5 MR. McCONNICO; Yes f I move tha t the part i.es

6 dur:i ng the pendency of the J t. can agree t.hat. cert.lÔ n
7 l:,ecords a.-cPo pr.i.vi leged, not discloaable f whatever, not

8 subject to thj s p:rov:i sj on :r don' t. Jmo~fl what. t.ne ni) f~ rnHì1be:r

9 is now.

10 MIL O' QUll\lN: 1t doesn' t. have one r:i ght now.
11 MR. McCONNICO 76(a)
:12 Ì":iR~ SPARKS (SAN ANGF:l.0): My prob) em -- and J

13 agr.ee with you. It is so much eaaier. to faci.li tate the
:i 4 handJ jng of my case. J prom; se you And J do th:i nk J am the

15 most agreeable lawyer. you have e'\ì'er. met. '\tou don't have to

:i 6 not) ca me for a deposj t:i on or anyt:h:i J t.;j J J gj va YO\J my

17 file, I don't car.e. IYfy problem i,g thiR: I have got a case

:i 8 pend:i ng rj gnt now that deal s wi th atny) ana ox; de. J am not
1.9 under a p'totecti.vf' order., okay -- ÌÎìher.~ th~,:y at'1: uai.ng

20 ethyJene oidde t.o steTaJj:ie .Johnson &: Johnson l:nituriEs and

~Î. neadles and pr.oducts oiit of. San Angelo. And that att.tfi is
2.2. l.aking in tbat pJ ant. The probJ em j ø J j asbestos. The
23 people aren't goi,ng to star.t dyi.ng unti.l 1.0 or 1.5 years

24 J ataT. That case j s pendj ng. Jt has haEm go:i ng on.

25 If they come to ma and say, Sam. look, here is
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1 mater.ia 1. tia ar.e Jd.l1 ing them left and r.-Lght. 'they aren It

2 goi ng to die for J 5 years, but J am goi ng to gj ve j t. to you

:3 byagr.eemenL NOiAT, all of the sudden, tam par.ticipating to
4 the the harm to these other peopJ e to my cl) ent' s j ntere~t r

5 and r.eally to my own financ:!Í.al intereßt because 1: am going' to

6 get hjred by those other people that start dying Jater on,

7 that as a matter of publ i.e pol icy what. i.s right and wr.ong and

is what J owe to my fel J ow man, Steve, J shouldn' t be l'equ:i red

9 to bottle it up simply because i.t is given to me by

j 0 agreement. That j s wrong. Jt.:I s not rj ght.

:12

HR. lJOi'l : You. don't hav~~ to agi:ee to . ..
1, t. ,

though, Sam, jf :i t j s an agree:men t. .

HR. SPARKS (SAN ANGETJO) 4 1: wasn't going to.

1.1

13

14 Okay, 'W'ei;fon' t g:i ve j t to you, Sam And t.hen 1 can i t prove

15 my client's case
J 6 :tlR. 1,m;J: Not eviEJ"y case j s J j ke that.

17 MR. SPARKS (SAN ANGE~O); My problem is not

:i 8 with the ruJ iEB you are tal king about. j t j. phi J osoph:i cel J y

19 i.n a much bi:oade'lsense.
20 jVjR. ßRANSON: Jf irou require tn(-lm, though, to

"1 jump thr.ough these hoops t if you say l okay, T. won't agree to
22 it, you haviE got t.o go through thE'¡sa hoops t.o get j t

23 pr.otectad by protective order. ,you at'e got to get it through

24 the normaJ d:i Rcovery channel R, and j t i ø not goS og to be

25 pr.otected.
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1 MR SPARKS (SANANGF.TJO): 'ler.hap~.

2 CHAJRfiJAN SOUl,FoS: steve l'JcCODJ)) co

3 MR. BRANSOl'I. T.o that instance, it cer.tainly

.4 has--

5 ¡vm.~ SPARR:S(SAN' ANGFoJ.O) ~ Perhapa they Jmow

6 exactly, Fr.ank. and t don't ru

7 CHAJJU/JAN SOU1.riS: St.Elva haa got t.he fJoor.

8 MR. McCO'NNi:eO: 1: was just going to ref.lect

9 what ~'uddy and ¡"rank juat. sa:i d. You are go:i ng t.o get that

10 under 1.66 Co) anyway ~ Y.ou ar.e going to get it.. You do not
:i J have to enter into any agreement at aJ J Rut j f theriE j sone
12 thing that has been clear. since we changed 166 (b) . and which

:i,3 has been a cons:i stent compJ a:i nt, ; 51 '\71?l ariE hav5 J19 too many

14 hearings ~ They have made the bar. too much adver.sar.i.es to one

:15 another, ~fe are wast.:Î ng too much t; me j n d; scovary, and :î f we

16 have to ever.ytime 1: r.each an agr.eement with another.

J 7 at. torney, and J cannot riEach an agreement. j f WiE transpJ ant

18 this Rule 166(b) literally -- and T. don't think T. am

:i 9 exaggeJAati ng -- ~fe are about to tr:i pJ e the number of hf~ar:i D9s

20 and time di,scover.y takE's. and ~H~ have got to be careful to

2:1 say bad facts malte had Jaw. lelhat you are say; ng j s a very

22 exceptional isi. tuation. 1: thÜ,l" 1. t could be handled ver.y

23 eas; J y by not maJd n9 the agreement. or you coiiJ d çp:~t. tJJe

24 mater.ial anY'\7aY undai:, 1.66 (0). We have got to be able to let

25 the attorneys agree among thamseJ ves as to how they are goj n9
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1 to conduct discover.y.

2 ¡VIR 0 SPARKS (SAN ANGF:¡.O) Th a t :l s a va J j d

3 point

4 ¡vIR nOJiJAJ.nSON: J,et. me :i nterject: aige; n. 'Jibe

5 i.mmedi.ate conce'tn that those agr.eements, if tht'Y ar.e done in

the dj scova:ry con , j s cons:l stent WJ th the way we ce6

7

8

now. But if it is done in the conte-xt where evei:ything t
we about thj s j ssi~e we are go; ngto keep j t pri vat.e

9 between the parties t including hear.ings. and we tell the
J 0 judge. Judge f we have agreed we are go; ng to keep th:l s

11 pri vate r and the judge says okay ,we will close the

:i 2 courtroom t okay r aJ J these record¡¡ai~~! seal iEd . :r baVf~ a i~eaJ

13 concern about 'that. Our. focus is least don't back up

14 The procedure nOí;f normal J y j s that. court y'ecordis are

15 available. By c'teating a difficult process in order to
J 6 protect dj scovery mater) aJ s r don' t cause that. to J €!ad to even

17 mor.8 r.ecor.ds being sea led"

j 8

19

20

MR. nAv:rs: ~fhat js t.he mot.jon?

eRA 1:RMAN SOUT,'RS: 1: don l t 1(\1.oW

1-1R. liJORRJS don't. have a moti on on t.he

21 floor.
22 MR. SPJ~RKS (SAN ANGF.J,O) You djdn' t make a

23 motion, did you?
24 MR. McCONNJCO: No :r just d Jet.' s dj SCl.isa

25 it. ! think the motion -- of course. now we ar.e all kind of.
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confused as to whp.,t'p. l'1e are as to whether 01: not T. don't

15

even know j f a moti on needs to be made. J guess it doas :l n

light of what John said last timea

. MORRIS We st; J J don't naviE J anguage,

We voted on a concept.

MR ~ COJ ,j .:n'lS : J have go t J BDgU age now.

MR. SP.ARKS (SAN ANGELO): Steve, on concept,

what you and J are taJ kj ng about --

MR. McCONNT.CO: R igh t ,

MR. SPARKS (SAN AJ\GF:J,O): -- J can cart.edn)y

see in thp. practice of. law whp.re we get bogged down i.n

hearjng after hearjng after hearing. J mean J am finally put

in a pes i. t i.on where:! T. say "( li1On' t agree to i, t, don't give me

any j "formatj on You understand, J don 1 t want t.o be put. j n

that posi,tion, That i.s not t'epr.esenti.ng my cli.ent i: can

see the concept you are com; ng from on that. At the same

time r when you. are talking about discover.y that 1.:' exchanged

by agree.en t. are you j Del udi ng agreements to conel ude t.he

case, settlem('3nts? O'l ar.e axe you just talki.ng abm.:rt

dj seoV'ery .

16

17

18

19

20

21

22

j~JR. l'11CC01\INICO are taJ Jd ng about.

satt1.ement. I think _0" we are talking about di.scoV'et'y. T

th:i:nk set.tJfiment. :is a d:iffeJ"'ent :'SSUE!.23

24

25

. SPARKS (SAl'l ANGRl.iO): 1: 1.1. bal;k off-.

¡\liR. nAv:rs: Jiuke, J move t.hiE adopt.) on of t.he
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1

2

3

4

defiu'i. tion of court r.ecor.ds (a) (3) that has been dì.str.ibuted,

and :r ) J read j t. "For purpo~a~ of U)j ri )~uJ a, the t.ann

5

COU-tt reco-tds shall incliid(~ all documentf: and reco-ids ii.led

of record and d1 ricovery and the riEsuJ tri of dj scovary whether

or. notfì.led of. rer.or.d in connection wi. th any nvitb";r bef.C)r.(~

any civ:i) coin~t. j n the ~tate of TEfxas. The term court.

r.ecords also includes sett1.elnent agreements~"

MR. l"ÎuRRJ S :: You need to stop at that J ast

period
MR. nAVIS That part fj r$t.
MR MORRIS: After. you said of Texas

pe:rjod~

16

J 7

18

19

20

21

22

23

24

25

MR~ nAVIS: State of Texas perjod. J move the

adoption of that as an amendment to Rule 76 (a) .

HR. BRANSON Second.

£lR. McliH\ LNS Can you 'Cead i. t "( Of. am sor.'CY.

Can you read ; t .

CHAJRII1AN sotU.F.S:: Jt. ha~ aJ :ready beiEn, 'May J

ha've a clar.i fication on ;,t? You intend then to make
protectiveordeJ' practj ce and discovery gt.'lvern ._- t.o have

that gover.ned by Rule 76 (a) .

nAVJS: :r th:i nk that wouJ d be t.ne effect

of it.
CHAJRMAN SOUI.F:S: ¡my confi dent$ aJ i ty order

has got to go thr.ough the 76 (a) p-tocess ~
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1. MR. OAVi:S~ Righ.t. Discover.y is a publì.c

:2 document, or a com~t reconi, :r am sorry.
3 CHJ\1:Rti1AN SOUI!r;S ~ We are not going to 11 the

4 goose that J aj d the goJ den egg we do to) s 1 are we? We

5 are incr.easing liti.gat-i.on big 't.me

6 tlîJL iw.cCONN1CO That;s :myprobJ em.

7 MR. COTJliINS: i: think we at'e 'lAeducing

8 Ii tigtion
9 MR.. DAV1S.. j thi nk trying to seal jnfonnat,j em

10 only incr.eases. The pt'ob lem . ''&l.S 1. i, they 11. tt~ll you the

J i truth and g; ve j t to you and not. try to h:i de :i t. tqe l;'70UJ dn l t

12 have this pt'oblem.
33 MR. flRANSOJ\1: You may have a hear; ng, but by

14 having that haa.r.ing, ~iOU are stoppi.ng four. yea-cs of.

i 5 unnecessary dj scovery process j n another case.

1.6 CHAT.Rl:IAN SOUiiF.S: My wor.k Ü"; business wor.k.

17 and I don' t have thesiE ongoing same experj ences you-al J have.

LS And this is going to ba devastating to my w01:k

j 9 l"iR. O'QUJNN It can on) Y come up when

20 somebody 1i1ants to seal yom:: r.ecot'ds

21 CHAJRtlIAN SOUJ.F:S: Th~y aJ wayfl ~fant to fliEaJ

22 thei.r gener.al ledge1:s and their. sales -cecor.ds and their.

23 forrou) as, the thing -- now', they have got t,o ShC)lf t.hem to th~;

24 judge whenever. :i!'ou at'e in one of. 'these business disputes r but

2.5 they want aJ J that. KiEpt conf) dent) aJ . J mean they have got
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to snmi\ them to the exper.ts r lost PX'ofi.tsand all that sOLt

of th:i ng ,. 'Jh:i s j s go:i ng to put hi ghJ y conTi d(-mt:i aJ

commeX'cial business in'format.ion of ciose r.oX'por.ate entities

out in pubJic unJess thp.re :is a 76(a) P)~ocE-~ed:ing :in tJia case

fJver.ytimea pr.otective ör.der is sought~ T. mf!an -¡.f. ~1t'1 are

gO) ng to Jay that. 'bm~dan 0:1 the proceSS, J just d(m' t. í4ant to

do it ~'1i'thout people her.e r.ecognizing that i.s 'i1ha,t we ar.e

do:i ng ,

l.IR PAVJS: :i don't. think l;'le ~.,:iJJ have tJlat

pr.oblem because ther.e i.s not going to be that many people

that want to jump through the hoopa because j t j s not- that.

important ~ It is going to be the exceptional si.tuation wher.e

you have soroeth; ng of extreme j mportance, and j f you do, j t-

is justiti.edand it ought to bE'; sealed 'But 'it wi.l1 stop

tJ:i fr:lvoJous stuff of every time ~lOU turn around every

single thing that they produc;e is pr.ivi leged and confid~'mtial

and everythi ng eJ se r and the p)~ot_act-j on orden; are be5 ng

g~anted "ti.ght and lett, And T. think we have got to~top it

or at J east Jet. t.ne Supreme Court lmo't'l that. at J ea~t t.ne

majority of this group 
would like to stop it.

IvJR Jvl0RRJS: navp. got a mot) on and a

22 second.

23

24

CHAIRMAN SOUJ,F:S: OKay, mot.j on made and

seconded, Discussion? Motion ha~ been made and seconded

that first siEntence of (a) (3) be recommand to thlf supreme25



1. CQurt for. a.dopti.on, Sam Spar.ks,

2 MR. MORRJS: No, th:i s -- :it. shouJ d be under

3 2.
4 MR. COJ.l,JNS Jt shouJ d biE (a) (?) .

5 MR. DAVtS Tell me wher.e it goes

6 lllR COJ.I.:O\iS: ¡,octte PurnsJ J draft. (a) (?,) .
7 MR. l.¡öRRT.S: What it i.s is youx def.ini.tion of

3 court recorda wh:i eh j s (a.) (2,) .

9 CHAT.RttU\N SOUTIRS: It is labeled (a)(3).

30 (1\)(2).
11. MR. l-iORRJ S: J t j s J aha J ed ( a) (3). :r am

12 sorry. You will par.don my en:or. t 1: am Rure.

13 CBAJRlliAN SOUl.RS Jt ,-'asn' t. yom'" error Is
14 there discussion on this? Okay, let' s let her. change paper.
J 5 and then we J J get :i nto the d:i scnss) on.

16

17 (At t.his t:ime there was a brief
18 disC'ussion off the r.ecord rafter. whi.ch ti.me the heari,ng
J 9 conti nued as foJ J ows:)

20

2; CŠ1AJRJ.iilAN SOUl,F:S: AJ J :r:i ght, come t.o oJ~dE'r.

22 And Radley has the floor.

23 l'1R. RDGAR: J wouJd just JHre to aak th~'l
24 drafter of (a.) C~) ~1ha.t is the dif'f.e-ience between di,scover.y

25 and the resuJ ts of dj scovery?
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1 MR. HERRtNG That language -- T. won't claim

2. to be the drafter -- butJ thj nk that L anguBge came out of

3 166(b) which in S(c) r.efe~s to ~esults of discover.y of
4 the -- J imderst.and that the thought ,,¡as thf~t discovery :is f'l
5 li.ttle d:i.'efe~~~nt than r.esultsof disco'v,~r.y, Results might

6 just be the responses, ni scovery rid ght 5ncJ ude tha

7 inte~r.ogato~ies,

8 MR nAVJS: Answers to a quest; on on

9 deposition.

JO MR. ~RANSON: Js there any disadvantage,
1 t Hadley, to include both?

J 2. MR MORRJ S: Iik'), there j s not,

1.3 I:1R F.OGAR 1: just have a a:uestî.on about

:i 4. whetheJ~ thiEre :i s any dj fference beti;ve~m tll,em and illhy be

1.5 r.edundant.

j 6 MR. a~RRJNG: The reason j s to be cons) stant

1.7 h Rule 166 (0) (5), which i.s th.e te~minology i.t uses,

J 8 riEcognj ng j t j s goi ng to have to be amended now

19 MR, BRANSON: And discover.y might be what

20 animaJ '!qas j t and the resuJ ts nd gJrt be a name,
21. . HERRiNG: Yes,
22. CBJ\,JRMAN' SOUI,F:S: Roth terms are used j n

23 Section 5 of 166 (b) .

24 l'4R. ~RA),'íSON CaJJ tne quest:ion, Mr. Chairman

25 MR. MORRIS ¡iet's vote.
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1 MR. EDGAR 1 don i t sea wher.e it is f.ound.

.2 CHAJR1'iAN soU'r,F:S Tom had hi s hand up~

3 l~lR eOlJT/(WS: 166(b) (5) (e), Radley, talks

4 about order; og that .for good cause shoim rasuJ ts of di SCOViEr:!f

5 be sea led o~ other.wise adequately pr.otected.

6 CHAJRJ;ljAN SOUI,P:S Sam Sparks, you had your

7 hand up.

S MR. SPARKS: (POL. PASO) ~ r want to echo stE-wen.

9 -C sae the handwr.iting on the wall. YOli kt'low, we ar.e talking

:l 0 abO\lt a group of paop) a j 0 hariE who hava soma pret.ty good

11 lalP1Sui ts, big la:wsu1. and have some valid points, but the

12 bulk of the docket are not these types of cases.
13 Our. discover.y r.ules \"Ww a:re liberal. Among other.
14 thj ngs, they aJJ ow a lot persona) j nfoTmat.j on t.hat usual J y j s

15 n.ot admissi.ble, A lot of infor.mation that i.f nO~j is going to
J 6 become pub3 j c record, you are goj ng to get a ) ot more

17 objections, you a~e going to get a lot mor.e cour.t haar.i.ngs.
18 J just foresee Jots of proDJ ems from a defense standpoi nt.,

19 You ar.e just going to doubl i11g and tr.ipling the d:i.sc:over.y

20 because everyth:i ng j 51 goj ng to be at. t.he courthou$e rather

21 than on agr.eement because your c1. Ümts do not l4ii.sh that

22 persona) jnformatj on -- J .am not taHd ng about sav:î ng peopJ e

23 or. ha"('lning- people fi:om a plant, T. am talking about jUiit

2.4 mot; on to produce personnaJ fj J €iS" And 
you fj gure out

25 kind of litigation we ar.e talking about, and you ai:e going to
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1 find that paople ar.e going to star.t objecting to it be~ause

2 they can' t come through the J oophoJ es t and at. the lEmd of t.he

3 la.wsuit, lifhen you tel1. pllQPle that that i,ii pub1. i~ recor.d, you

4. ên~e just going to ll'O'U are doubJ ing and tr:i pJ.: J1g your

5 effor.ts, and this is -- to me, it is making big r.t':var.sa1. on

6 the liberaJ d:i scoveTY and the way we have been abJ e to move

7 discovery, and it is a mistake.

8 CHAJRMAN SOUI,JiS Is there anybody l'ih 0

9 does:much f.ami ly la~q? Harr.y is not her.e and Ken is not her.e.

:10 I wouJd assume this :is going to put them in apopJ

1 'l Now, then, the parties' di.scovery di.s~losures ar.e'

12 pub) j c foraJ J tj mE~ t open to the press, \mJ ass thiEY get them

1.3 saaled by not'iee through 'the Supr.ema eourt ~ler.k i s office' and

14 so forth. J mean that :is what. we are doing.

15

J 6 embarrassed.

~'fR. ¡iOW': You. ean' tdo i, t just because you axe

1.7

18

:: 9

ltlR. i-lcCON1\lJCO: IJuke, couJd J add something?

eHA I Rl-AN SOUTJ1:;S: Yas, steva

MR l'IcCON'N1CO don't have anybody aJ so

20 here from the trade secr.et ar.ea. t do some oil and gas

21 J j tj gatj on, and there j ~ never a pi ece of dj scovery that j s

22 fi.led 01. 1 and gas litigation that dp.als with any petroleum

23 engineering, geology, :i"'uture rese)~voj r projections t.hat has

24 not ha.d a lot Oì: t.Üne and a lot of exper.tisa gone into i.t
25 that those peopJ e dcm' t r~ant thai r c01fpeti tors to know the
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1 operators of the offsetting laases. And to say that Bxxon,

2 ~qho J don i t represent and am US\iaJ J y opposed to, has to jump

3 thr.ough all of these hoops because T. r.epr.esent some royalty

4 OWnE-ll", and then we are go; ng to put that. onto the burden of

5 the di.str.ict court in Chamber.s County or. wher.ever most
6 of those cases are, and they are mostJy j n front of :nin:IJ
7 di.strict court judges who are not used to lUl'ring special

8 masters that a:i"'e petroJ euID eJ"g) neers. :rt j s go; ng to be an

9 unbelievable burden, and those are the facts the way that

10 type of )jtjgat:ion :Is doneo Ànd J am afra:id that. Yflf! fire not
11 looking at the bi.g picture and ~¡a a-e8 looì~i.ng at just a

12 prec:i se cases -- persona) j njury caRes that have a J arge
13 affect upon the general health of the public, and we ar.e

14 doing a ruJe that affects those, but we are not thjnkjng
15 about what affect this is going to have and impact on other

16 areas 0): Ii t:i gat; on J j ke fami J y ) ai'l, COll1merc:i aJ Jaw. And J

17 am totally in sympathy with what Sam has said, and ever.yone

18 eJ se here says that we need to protect the heal th of the
19 i')ublic and .envi.r.onmental-type cases. But T. think t4e nead to
20 be very careful in do) ng that so we just don't cause thj ø
21 ripple effact that is going to have a tr.emendous economi.c

22 burden on the J:i tj gati on j n the state j n every other area.

')3 ¡viR 'ß'RÄRO: l1et me say my per.sonali.ng i.s

24 court records :is something that j s fj J ed wi th the court, and

25 Tam much opposad to having u.s i.n char.gt~ of court r.aco'lds
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other. than the deposi ti.ons in the cour.se of. the tr.ial. You

lmow how J ong i'le goj 11g to keep a.J J these th:i J1gs?

MR. nAVIS Not:.hing in thar.e says you have to

keep anythj ng

MR. SPJV¡¡Y: Wa:i t a minute. Aren't you--aJ J

talking about -- you ar.e daalar.i.ng these matter.s COU'lt

records ':Phey don't cease to be court. reco:r'ds whiEn that case

is over, and five years from now t decide to get r.id of them

and J djscard them. Somebody comes aJ ong and says j

destroyed public records?

MR. nAVIS: Yes.

eRA 1 Rt'lAN SOUIJES Yes, that is right.

MR COI~LJNS: That. is the way :it :is :r.jght now,

gentlemen, because we did not a.ddr.~~ss thiAt picoblam wht~n ~'\e

sw:i tched the ffJ :ing from the cJ erks back t.o the J a~qyers. ~le

didn't addr.ess that issue than so it is the saine thing r.ight

no~q,

CHAIRMAN SOül,F,S j t WBS addriEøøød j n the

19 Seattle Times case and it i.s not cour.t recor.ds Those are

20

21

22

23

24

25

not court records. pj scovery j s not a court record un) eøs

make it a court recor.din this r.ult~, and -i.¡e have.

t",e

DAVIS Would j t b~ madlt; a court record

for the pur.pose of this rule?

CH.àJRMAN SOUIÆS: 'ill~J J f j t :i s made a court

recoi:d period.
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liR DAVIS And not a COU'tt r.ec.oi:-d in that you

have got to reta; n tnem keep them and have acceS$ t.o the

publ i.c on --

MR. BF.RRJN'(''; :~~eJ J l the pubJ j c cd tj :zen votes f

that inte'test gr.oup that showed up, "the pub1. ic citizens

group, spec:i f:i ca) Jy argl.ied that j l' we adopt. th:i $ f they are

going to have the r.ight to access --
MR nAVIS: 11' we Jet them

MR. HRRRTNG: Well, said they ar.e going

to h.ave the rj got to access because :i t then becomes a court
r.f'co'td l and i you Know i how they enf.orce it and what your-

ri ghts are to keep them out of your off) ce f or atevfir,

become issues to daa 1. wi. th. 'But their. expp.ctati.on i:i that

they cou) d use th:i S \fhether they are rj ght. or i¡Yrong.

i'1R aRANSON: Why don't we just pass the r.ule

and then say we don't. have to keep t.hem in a isnibflect:i on,

MR. DAVtS: You say they ar.e cour.t 'tp.cords

on) y for the purpose of th:i 51 n.iJ e and j t do,esn i t have

anything to do with how long you keep them anymor.e than the

rule of not fj) j ng j nterroga:tor:l es th the cJ e)ølt t.e) J s you

how long you have to keep something And if Y01,\ don't have

them -- j f you have them, then 1 gUiESS t.hey are ent:i tJ to

St:ie them, but i. f you don't have them, there i,s nothing then'1

tbat says how J ong you got t.o kiEep them

MR. HF.RR T.'NG aut they ar.e entitlp.d to sp.e
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them when and if -_.

MR. DAVIS Jf they ~t.

MR, HRRR IN'G ~ T. f you hava them and they a r.e in

your offi ce, they are enti tJ ed to see thiE:m Is t.hat 8 to 51

You have got to have them in a st-;pa-rate r.001'1. You don't ti¡ant

to have worJr product m:i xed j n. You want to have a cJ ean copy

of those 00 you have to do that in ever.y case?

. n.AVIS: 1 don' t about. that, l.et

them -- L don' t think they ar.e going to flood me to
requests

CHA,IRMAN SOU1~F.S: Judge Peep) es .

,1tJSTT.Cî:¡ 1?RRl?IJ'RS: I am 1 €'ver.ybody in the

J~oom e'ccept. for one or two 1 voted for .John CoJ J :i ns 1

mot ton.

We need to remember sOn1E';thi ng, though, ¡'ie are

cutting new gr.ound on this" And when you do that, it is hard

to see the rami fj cat:i ons. And then J ateJ y we have started
talking about making what T. think ar.e pr.obably going to be
major changes j n the ~H¡i:~7 d:i SCOV(-!J~y happens, and J just.,

fr.ank1.y, think that we don't have the vi.sion to for.t~sea hm'-

this j s g05 ng to impact EW~2rythj ng. YCU.l know, vie are aJ), J

think, thinking in terms ot product liabi.1.ity cases and then
1 did a lot of fami) 11 Jaw as a dj strJ ct jUdge, and ther~ j s a

lot of it, and t, frankly, don 1 t know how all of this is

goi ng to j mpact that There are aJ J kj nds of Jots of
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litigation out ther.e that is not personal injury. Gosh r the

unforseen j mpact on docKets, j f some 0)'" thj s happens, J am

jl),S't not Sl.ri:e that we can thi.nk i. t out in 30 minutes or hl0

hours hej~e j mean :l t couJ d have majojA j mpact

~lR. 'ß~ARO T. don' t think we should ever. have

to Jet pubJ j c have access to our fj J 8S. if they come j n

and we have to produce it and put them in a conte~ence ~oom

and all to look at jt.

MR nAViS That j B not the purpose of thj s
prov:î on. 'Jhi 51 ruJ e and thj s ruJ .E~ j B how do you seal

information

¡"lìL P.F,ARn: You have got COTreJata :it, Tom.

\'lhat is the next step? tf 1: got a cour.t racord i.n thp. sense

that J am goj ng to have to gj va j t to the
MR COTJTJ tN'S.: You hav'e got cour.t r.t':cor.ds now,

16

17

18

19

20

21

Pat

MR. DAVJS: You have j nte:rrogatorj as and

depos i t ions.

CHAIRMAN SOUL.F.S: Those alAe :not court records,

. BF.ARO 1: don' t conside~ them COllct

records.

22 MR COI,I.JNS J won) d BUrEl J j K("! to see

23

24-

"5

somebody tr.y and dest~oy one of them

the court won) d Tn) e on that.

t think t know what

i'm . FsF.ARP 1 consj aØT j t a court record, but
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1. if so:mebody comes in to sae it, t am not going to let tht~m

2 have j t,
3 1.OW: Tbad a trust case tbat jmioJved -,~

.4 the news medi.a was censtantly ltianting to' knot.j ct'31:,tain thí,ngs

5 t'le had to êuiswe¡A j nterrogatorj iES and dj IFcovøry. 1 won) d

6 spend half my time -- T. can't sae these people. 1: amtr.yi.ng
7 to get ready, and theYlFay tbey are pubJ j c records. J have

8 get to 'watch them. we have only got one copy, mayb.." tht~Y 'l\t:lY

9 stea) one. We bave got 50 boxes -- more than 50 -- about 500

1.0 boxes. Hm"7 could 1 handle that .i- f they hava a 1:1.ght to come

:U into my off) ce and JooJt at that? J just have to stop gettj ng
1.2 ready for tr.ial and sit down with them ''(hat is a pr.oblem,

J 3 CHAJRMAN SOUI,F:S: noes anybOdy have al1ythj ng

14 new on this that they want to bring to the discussion bef.or.e

15 we vote? Justj c'e noggett.

16 JUSTtCR OOGGETT Go ahead, Rusty.
) 7 l'iR. lilcM)\1NS: lieJ J, perhaps J, as usuaJ,

18 didn' t make what i: was to mal,a as clear. i.n ter.ms of
19 t.;here J was trying 'to malre the changes t.o covel" what J

20 thought t.qere basi.ca 11y a ll of. the concerns. ßiit i. t Y0l.\ took

2J the l"uJ e that he has and dj vi de it j nto essentj aJ J y t.he two
22 di.fferent segments so that \'ihen you get WlM'3r.e thp. undet'lying

23 parts wheriE j t says records f j J ed wi th records j n dj scovery

24 and the r.esults of discover.y filed of r.ecor.d, but does not
25 j pcJ ude discovery and the resuJ ts of dj scovel"Y not. f:i ed of
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1 record in a pending case, then move to 166 (b) in thê

2 protect:i ve orders and say t.hat no protect) ve order sha) J

3 extend _.- no protecti.ve or.dei: Oi: agreement i:-elating to

4 protectj ng dj scJosm'"e _.- shaJ J extend beyond the grd of a

5 final judgment 0'1 disposi.t.ive o'lder. without f.i1.ing the
6 discovery or resuJ ts of dj scovery wi th the cJ erk of the court
7 and complying with whatever. this r.ule number. i.s. 'lhat takes

8 pendj ng cases öut i j t 'keeps à:l sco,\re:ry ltlhere j t j s and puts

9 the burden on the party that wants to keep the wraps on

10 beyond the J j t:i gat:i on on the party who wants to do j t and

11 puts them thr.ough these hoops, then, at that time, and puts

j 2

1. 3

;4

15

J 6

17

the burden on the c) erk to taka j t. ~lust t,;j _... just those

changes. And all that does it,; just -- and it eli.minateR all
those p:robJ ems about lii')OSiE offi ce j s what and liiho get.s :i nto

i.¡hos(~ off.i.ce.

JvlR RRANSON \lohn i wonJ d you accept that as

anaiuendment.

i 8

19

20

21

22

23

2'1

25

MR COJ.l.JNS: J ain J j stenj ng

MR. McMAtNS ~hase ar.e two combinations.

That j is what J ~\fas trying to talk a,bout j $ just to say there

i.s no protective o'lder. or. ag"ceement relati.ng to pt'otection

shaJ J ever extend beyond the J j )"e of J j t:i gat.; on w:i thout

filing 'tiihat it is you want to protect and meet'i.ng the 
burden

under this rul iE. Now, j f you -- and then j f you fjJ ad j t of
r.ecor.d, it is alr.eady her.e. It is alr.eady covei:-ed by the
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defini tion
MR DAVJS: So far so good. Rut how about.

information during the cour.se of a five-year. tr.ial?
MR ~ McMAJNS You mean fj ve years dj scovery?

MR. DAVT.S Yes,"( mean the trial

MR. McMAINS: That is why J say that is the

only place -- "( understand, and that is what t am saying.

'J'hat j 5 the on3 y thing that:. that doei:m' t, fj X 1 and r just
i~HL SPARKS (SAN ANGF.i,O): 'ro solva my onB'

probJ em, couJ d J go th ~ioii th t.he except: on of sayj ng

except fol: those things affecting publ i.c: health or. l'Elfety'? I

thinJt ~'Ie have got to qUJ t J J:i ng our fel J O!¡f IDEm. The more

it happens, the more T. get hir.ed. Rusty. But we raally ought
to think hi gger than just 

our practi ce of Jaw.

i"fR. 1'1cCONNtCO, But then T. .think, Sani, we get

back to where we did our dj ng' j n the fj rat pJ ace.
Let i s be honest

J J s anybodY

not going to -- t mean we are not going to enter. into those

agreemiEnts, and even :if they are, you st.)l) have J66(b) th~t

all that infot'mat.ion 1.S going tQ bp. discov~i:abl.~ anyway.

MR. SPARKS (SAN ANGF.J,O): J b(",¡clred off of tJH";

axe not going to agree to anything that

1 am not, you are not. e:i t.ner. And th a t. ) s

agr.eemen t, okay

. Mc¡VIAJNS t about makj ng an addj tj oneJ

change to t66 (b) to merely pr.ovide that a party to a
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1 pi:otecti,ve agi:f:ement may l1l0Vt~ the CO'xr.t for -iel1.t"f fi:orn the

2 protE!cted agreE!JnEHit. NOI~ f j f :it :i s an order, then you have

3 gone through the contest anyway, so the judge w1.,l

.4 have to) d you t.o snu t up f and you are then gO:1 ng to be

5 r.unning violation of the cour.t. So yoii can move for.

6 reJ j af from a protected agreement j n t.he event that

7 disclosui:e of the inf.or.mation beyond the bounds of the

8 agreemen t j s necessary the judgment of the court for the

9 health and welfar.e of the publi.c
J 0 NOtf, that puts the judge as the one ~'iho J)

11 deter.mine it. "(t. puts the standar.d at smne kind that he haH

12 deterin:. ned that j t j $I necessanr, p'li'ts j t j n a protect; 'le

13 context whei:e you have llandaml.1.s r.emedies in the event you

14 don i t have j t, but j t keeps aJ J of that..
Vi NOif, the only pr.oblem that doesn't say, it still
1 6 doeF.n i t soJ ve Tom's probJ em of he wan ts, Y()'U know, nave

17 is in the cour.se of. discover.y on some stuf.t, and ht7 t'lants 1.:

J 8 and they have agreiEd to a protiEct:i VE! order and hE! can't. gj ve

19 it to YOl.~ T.t doesn't .solve that p-roblem. l,ut if you

20 SolvE!d thêìt pj~obJ ~m, you cY~ate so. many more Jfechan:i caJ
"..
.r l- pi:oblema by :making UR e-i.ther. file e'ver.ything 1iiith the cler.k,

22 \I?h:i.ch we have riEady backed off of.

23 MlL SPARKS (SAN ANGEa'JO): lrlhich is not

24 fjJ eabl e, You couJ dn' t even fj J E!
. ..
) i. .

25 . McMA ,,N'S : Tha tis righ t . Or. you have to
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1 keep it in your o'f.fice, you know., imu have to make it access

2 to the neiiS med; a and everyhody el SiE through th:i s stuff, and

3 you don't need anybody i.n your business whi you are

4, i it:i.gatj ng for your oJ j ent J don' t care, wi th aJ J due

5 respect for Tom, 1. f L don · t want him in my of'f.ice mess i ng

around j :n my fjJ es, r don l ..¿. '(qant hj :m j n my off:i cef and JL.6

7 ought to not have to let tnism do that. And that i.a

8 l.1.R.SPARRS (SAN ANGF.l.O): That.:is wnélt :Ruddy

9 was saying Rei ter.ata again what you pr.opose to do.

j 0 MR. 1'1cM.l\:.\TS The proposed amendment won) d

11 merely tr.ack this amendment that was proposed by -- T. thi.nk

:i 2 IJefty oj You) atad j t -- wh) cn says "For the purposefi of th:i s

1.3 rule, the ter.m cour.t r.ecord shall include all documents i:md

J 4 reco)~ds f:i ad of record" wh:i ch f actu ) 31' f once you comp) y

1.5 wi. th thi.s, you have done that anyway. 'But in order. to make

16 j t oJ ear and discovery -- and thiE Tasu) ts of dj scovery fj J ad

17 of record. go aha ad and distinguish it although L think once

18 j t j s fj J ecl of record, j t jø a record. That may be
1.9 r.edundant. 'But just di.stingui.sh -- but does not i.nclude
20 d:i scovery and tha resuJ t.s of di scovery not fj J ed of record j n

21 spending case.
22 Then go to theproti?ct:i ve ordi?r ruJ ~i over herfi f
2.3 1.66 (b), and you add another. secti.on "&fl:d.ch i.s just -- -C put

24 just Sect:i on n under the prot.ect:i va order ruJ e ~¡rhj en ~\1ouJ d

25 say "no protec.ti:ve or.der or. agr.t~ement relati.ng to pr.ott~cti.ng
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1 disclosu~~ shall extend b~yond the signing of a f.inal
judgment or d:isposj tj ve order w:i t.hout fj) j ng thrl d:i s(~overy or

r.esults of di.scover.y 'lqi.th the cler.k of the cour.t and

cornpJ y:ÌJig w:i th ruJ eU -- whatever th:i s niJ a hi.

MR. SPARKS (SAN ANG'Ei,O): 76 (a) .

lliR. McCONJ\1JCO: Rusty, read that P)~oposed

language 1.66 (b)

2.

McltlAJNS: Okay f "¡\To protect:i va order or

agreement ~e1.ating to p'(otect i.ng di.sclos:I1'ta" -- now, if you

tqant to put discovery or the Tesu) ts of dj scovery 1 just,
it sounded cumber.some "shall extand beyond the si.gni.ng 01:

a fj nal judgment or d:i spos:: tive order 'lv:1 thout fjJ j ng the

discovery or. r.esul ts of. discover.y wi. th the cle'tk of the court

and comp) ying wj th RuJ e 76 ( a) .

lllR. nAVIS When do you have a f:naJ judgment?

MR. llIcMAn'iS: We)) f the fina) judgment niJe

says when 'it i.s si.gned~ actually..
I know. When:i t :: 51 s:i gned or

19

MR. DAV:rS

aftet t;,he appeal i.s ove'(?

MR McMAINS: No, we) J, yes, the ruJ e on fj naJ20

21

22

23

24

25

judg~ents is when it i~ signed.

JUSTJCF. nOGGF.TT: WouJd that cover a nonsui t?

MR. McMAtNS: Yes, that is what the

dispositive orde:r wouJd be des:igned to deal

or any kind of --

th, a DOnaU) t



t

2

3

4,

5

6

7

8

9

10

:1)

1.2

33

14

:i 5

16

17

18

19

20

2:1

22

23

24

25

285

¡VIR BEARD: l-i~t me asl~ you, Rusty f would that

mean the parti as cou) d not agriEe to destroy the dj scovery

pr.i.or. to

MR McCONNICO: Parties cou),,) never destroy.

M'tL R'Ri-U~.O Why can't they?

MR. McMA:rNS: You know, :i t j s not. addriEssed

expl ici t ly f what John' s concer.n was.

J anguage.

didn' t add the other.

¡VIR SPARKS (SAN ANGF:J,O) The onJy th:i ng l-le

have not cove-ied -- ther.e is tha.t "'"- but the other. thing is
pendJ ng J j t.:i gat:i on where you hava d:i scovery by a.greement on

protective o~der.s.

"lUS'J'J Crl nOGGF:'J'J Jf you have a Reri ous tox:i c

waste problem, can you provide that inf.ormati.on to the loc.al

heal tb department so they can do somethi ng about it or can

you provide it to an attor.ney who has a similar. (~ase

invoJ ving the same tox:i c subst.ance? And:i t d08Rn' t rea) J y

solve that really.
McMÃJNS No, J am just ng you add

another. sact ion tor. that That 1.s ~yhat 1: was tell ing him

that I dj dn' t fj nd any offense and J d:i dn' t th:i nk that t"v'en

Steve with his comments had any That pr.ocedur.e thete is to

s:impJy add a ne.w Se.ct:ion F. ¡;¡hich says that "a par -- or

the attor.ney tor. the p.ar.t~l' -- "may m0'1e the cour.t f.or. r.e1. i.et

from a prot.ectj va order f whether j ssued by order 
of t.he court.
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or. by an agr.eement', to per.mit dî.sclosur.a of 1.nfor.mation

ob'ted :in dj scovery t.hat :is neciEssary to be dj scJ osed for
the pt'otactí.on of the publ it, health and ~~e1.far.e by the

court. n I mean you move court fOT that Tel j ef

JUSTT.CR POGG~TT Would that permit a

oj tizens' group to j ntervena :in . personaJ injury case j n a
toxic wa.ste dump 'to gf.t that infonnati.on to pr.otet':t thf.

parties?
MR McMAINS: Proban) y. Once they :i ntervene f

they would be a par.tY' Tf they inter.vened, they wer.e a
party, they ifere deni ed access to the same j nfo:rmat: a)), You

knoi~, the fir.st thing they would do is pr.obably t'esist
dealing with the agreement, and the)) the question of whether

or. not the agr.eement, you know, so that then they would herve

to be opposed by the court, which j ca)) y :i s the same th:i nÇj

as going to the court and asking f.or. ra1. ief .

llfR.. CQJ.J.JNS: Rusty , ~lOll are start:i ng from El

differ.ent pr.esumpti.ön, namely, that 1. di.sc:over.y ÜSI c:losed

unless t.he judg'e o:i-ders :i t open. lll'y proposal and the

language that Tom has suggested has a di.ftør.ent pr.emi.se,

name) y, that aJ J documents are open lUil esa the court. mélKifS a

specific finding that they should be closed. And that is my

onJ y Objection to your proposaJ

MR. McMA T.NS: It is tr.ue that what T am

assuming is that there j s soma nd of an agreement for
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protection or. that ther.e '.s prQtectionR

liiìR. C01.J,JNS: ¡,at me st.op you r:ight tJ:it!re,

What r 't1Ould 1. Ute to do 1.S to have a vote on this language

and then Jet's d:i SCUBS agreements becausiE j thi th a tis a

legitimate area to talk about how to handle discm¡ery

agreements between the part:i es to reduce bear:i ngs. to reduce
time and expense t and at the same time allow tha pub 1. ic

access to those documen wh:i ch are J eg:i tj mate and :i ch are

important..

1l1R McMAJNS: But t.he dr:i vi ng source of the

controver.sy here is pr.ecisely home mechanics. It is not the

issue of agreement or nonagreement, Jt j a the j saue of
pending versus over.. There is a di. ff.erence behieen it being

pend:i ng and when j t :ì s over. When:i t :i s pendi rlg, J want.

people out of my office. r may not want him ther.e. Hemay

be tryj ng to run a case out from under me. J don't want

people in my office when r don' t want them there.
CHAJRiIlA)\l SOUJ.:RS Justj ce Doggett has the

floor, please

,Jus'JrcJ!~ nOGGF.'JJ': One so) 'lit:i 0)1, 0)'" course, :i $

just to file it at the cou~thouse, and is a pr.ocedu~e

:for filing at the courthouse, and then you don't. have to

wor.'t'Y about them being at YOllt' office because during most of

your J egeJ practi ce, and even most of m; ne r that :i s the

it -i'li:Ull donif~ up unti 1. the time that the r.ule ~n!l$ changed to
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l provide discovery wouldn' t be filed. And it dido't cr.eate a

lot of prob) ems fOT 1'eo1'),e to go to the couj~thouae and g(~t

th.at inf.or:mati.on. So there is an alter.nati,ve way to avoi.d

the probJ em Q

MR. J,OW: This:is d:iscovery now inst.ead of a

fo Ider. Now. you are talki.ng about ther.e i¡.¡asn' t -- the d.er.k

d:i dn t t have enough that anti trust case we had. They

didn't have -- the cler.'k' s office couldn i t hold ever.y

document 1miE8J1, you know, what ar~; you go; ng to do j f you

__ how do you ii le that? Wher.e you going f.i le it? Who

J~oom?

MR nAV1S What prj ce we pay for the cJ ark's

problems Q

25

!:IR. J,O~l: 1 don't knowt.hat :is a probJem¡ but

say. okay r I want them '(i. 
led '('hey say f 1, it 1.s going

oiit the wi ndo'lli dOI¡'1n hiEre when j t gets fuJ J J don' t know

whose pr.oblem it is, but it is a pr.obleill when you get boxes

of stuff and you say, J, Jwi J J fj J e :i t.r and they say they

ar.e not going to do it r what ar.e you going to do?

llfR. RF.ARn: J don't. want thi? pubJ:i c comS ng

into my f.i las befor.p. oi:atter. lì.tigation and so ¡¡ie have to

have a pJ ace iîihare we can i;mt j t:

MR, SPARKS (Sì\N ANGRTJO): But 1: think Rusty's

diEaJ took care of Pat: 's compJ nt, di dn' t: j t
, l'1cr-'1AINS: i:t took car.e of his complaint
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t because in order to p~otect it you havß got to file it 0

2

.3

CHAJRl"IAN' SOUJ,RS: 'WeJ J f t.here haft never been a

second to the amendment and t don't have it tten d01ìtn

4 reaJ lyenougn to read :it back.

5

6 thi.s pending.

7

¡ViR. S:PARJCS (SAN JlJ\IGF:J.O): i.lohn has st:iJ) got

CHAJRMAJ'l SOt1J,F:S j know f but there was a

8

9

ts tne~e any second to that motion?motion to amend it

MR McCO)\'l\1J CO J w:i J J second Rusty i s 1 :i t that

10 is what is here" 1: don't know what 1,s on the floo'l.
Jj CHAJRMAN soui.F.s: j beJ:ieve tbat :is what

J 3

12 Rusty -- did you have --
IIlR COJ.l.JJiiS: J haven't seen Rusty' s 1 SO J

14 don't know what it i.s.
:.5

16

J'USTJCR HRCH'J: Here j t j s r:i ght he.re.

l\1.i. i:icM2\TNS: All 1: did 't-vë':S distingu1.sh

17 between d:i scovery t )~eaJ J Y 1 :i n a pendj ng case. ')'he onJ y

18 discovery in a pending casp. that 1: had that was d1.scloseab1.p.

19 or that was subject to th:is ruJe regard:ing seaJ:ing :is t:íJed
20 discovery, and it is filed discover.y in a pending c:ase, stí.ll

21. a fj Ie of record, and j t ;is part oJ'" a court record.

22 MR DAVIS 76 (a) applies af.ter. f.inal judgment

23 as defined and not befors.
24

25 in 8 pendj og case from the def:inj tion .
l'm l'1cMJlINS: Then:r just took out d:i
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1 SOULES ~ Ol,ay, her.e i.s Ru,sty' s

,2 proposed amendment, and then he JJ deal with :it. He

3 pr.oposes to deal th discover.y di'e'fer.ent1.y in the nelll

4 166(h) (5) (d) and (8), and :it js Cd) and (e) that J don't have
5 wri t ten down ver.y 1., but 1 got what you put down on

6 (a) (2). And that was to strj the words" ether or not."
7 that appear. in the forth line and then add Dafter. the state

8 of Texas but does not" ~,- these words -- "but. does not.
9 include discovery and the results of d-i,sCQvr.r.y in a pending

11

10 case. ..

12

MR ~ COIJl,1NS: Say tJiat one rnore t:i me, 1,uke.

CfH\nUilAN SOUTl¡:S: ¡iet's go ahead and doctor.

J 3 it, and thiEn 1 wi) J Tead the whoJ e thing

T. am sorry, the results of14 l'IR. l'1civlA INS

35 discovery not fjl ed of record j n a pending case -- "but does
16 not include discove'1Y and r.esu1.ts of discover.y not ii led of

17 record in a pending caBe n Otherwi Be j t j s --
18 eRA !RiYIAN' SOUl,'I:S: Okay, so doct01~'-¡_ng (a) (2)

:19 first" ~ie ~.;ouJ d take out wo:n:ls "~fhether or not r ll the

20 first three words of the 'fourth .. .i. -l ne . T mean that is what

2:1 this amendment proposes to do tmd tbe:nadd after the word

22 '''Cexas'' in the fi.f.th 1._nt~ thest"i words, "but does no't include

23 dj scovery and the J"esuJ t.s of dj scovery not. fj J ed of record :i n

?-4 a pending case." If that is not an acceptablE' amendment to

25 the main mati on then r guess we need to vote on thE'
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amendment

MR, McMAINS: It j $ not acceptabJ e j n and of

itself because i-t r.eally is in combination with the others.

CBJ-iRMAN SOU1.:rS: If thi s passes, ll7e woiiJ d

have to deal th discovery someplace else.

¡VIR. McCONNJCO

I'1R. McMA !NS :

:i 66 (b) proposal thiEra.

t can deal th all of that. f
aJ 1 of the mechaDj cs probJ emJ s, r th; Dk r the comb; Dati on

of that plus the two sections to 166 (pt, which is B

collection -~

CHAIRMAN SOUi.¡:;:S: Okay, aiiy further d:: scuss:i on

on the amendment? Essentially, it has been the same

djscussjon all along. Anythh1g' Deli on that? Okay, on the

amendment f those in favor., show by hands,

ìv.R . COi~l.rNS rf you don' t mi nd, just read the

iu 11 amendment I still am not sure I have it all.

CHAJRMJ~N SOtJ1.f~S: Good j dea, ~rhj s \i3'uJ d be

the fir.st sentence as amended i'c it passed.,

~'Fo:r purposes of thj s ru) e, the t.erm court

-recoï:ds shall include all documents and -iecoi:ds

fj led of record , and d:. ScOViEry and the resuJ ts of

discovery filed of. i:ecord in connection with any

matter before any civ:i court :i n the st.ate of
Texas, but does not include discovery and the

resuJ ts of di scovery not fj J ed of record j n a
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1. pending case."

2 C01,I~1NS: J am not sure t.hat. makes too

.3 much sense.

4 MR. H~RRJNG: ~Jliy don' t you read j t one more

'time.

CHA1RMANsom.F.S: ":P'or purposes of thj s

rule, the ter.m cour.t recor.d shall include all

documents and records fj 1 ed of record i and

discover.y and the results of. di.scovar.y filed of
riEcord j n connect; on th any matter before any

cbri.l COU'l~t in the state of'texas, but does not

j ncJude d:i sco'lery and the resuJ ts of dj scovery not.

fi.led of rec01:d in a pending case."
MR. RÐGAR: What does the clause after state

of 'texas you just r.ead add to what Y01;i read before that?

MR. Î"1cÌ"ïAJNS: Yes f J dj an' t

MR. EDGAR: 1:t seems if you just wtrike out

the whether or not, you bave taken cariE of j t wi thout. addj ng

that last clause or phr.ase or whatever. it

CHAJRMAN BOtTl,RS: That j s not my amendment.

w !.v¡ c; l'H\ 1: 1\1' S You mean just don't talk about

the fact you are :not deaJ j ng w:i th pend:i ng cases or wi t.h

unf.iled di~cøvery?

MR. SPTVRY: He SRi d just knock out n

or. not" and leave i t af~ is ~
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1

2

:3

4

lY1R BOGAR J'ust eliminatt7 tht'7 "whethei:: or.

not, 'i and haven i t you t.aken care of what you are try) ng to

achieve?

MR. McJ:H\JJ\S: vleJ J, e,rcept that hi s argument.

5 is that it is a cour.t r.ecord it it is in yout' possession. 1:

rea) j ze that j s not what our def5 nj tj on of court records j s.
l'fR" RDGAR: Well, but you. just said that it ---

MiL Mcl:lA1NS: "F':i J ad of record,," J mean hi s

that if it is led of record --

MR RPGAR: -- isn't that right?

MR. McMAINS: See, the problem is, there is a

dj fference j n this J anguage of court record" Go:i Dg back to

position

the other r.ule. it would work. going back to the original one

bøcause they tal k about court i~ecords as Dej:ng t.h:! ngs f: J ed

with the clerk. Now, that is a limitation on what is filed.

This one actual J y doesn't navi? suche-J J j m:i tat:i on j st))!'! on) y

reason T. was tr.ying to make it clear..
C:HAJRliAN som,F:S: We) ), we nave rea) J y got

tht'ee things ¡iet me see 1. f t can get three concepts.

AJ J ri ght, there are tnree dj fferent thj ngs. We

h.ave got dî.scOVê'lY in a concluded case ~qhethet' or not it is

of record -- rj got? We are tryj Dg to des) wj tn three

different things. The fir.st is discovery whether. or. not it

is fiJed of record j n B concluded case, then we nave got

discovery filed of reco'ld in a pending case, and then we have
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got diRcove~y not ii led of ~ecor.d in a pending case because

in a concluding cas~ -~- okay, so for purposes of t.hj s J~uJ e,

court reco~ds _.~ this is, as i: under.stand, the di r.ect ion of

th~ a:m~nd:ment:,

"Court records sha) J :i ncJ ud~ aJ J record$ f:i J ad

of ~ecord and discovery and the r.esu 1. ts of

dj scovery, wheth~r or not fj J ed of r~cord j n a
concluded case, plus discover.y fi.led of 'tecord in a

pending case, but dc)es not j ncJ ude dj scovery not

filed of "ceco'td i.n a pending case."

MR nAvr:;: Hi s amendment does that..

CHAnU/íAN SOUTJRS: That i.s r.i.ght, that is hi.s

4

Js that ri gnt, Rust.y?

Yes

rs that acceptab) e to you?

'No, i. t is not

p:roposaJ, of course, j ncJ udøs

the modifications for. the discover.y r.ule

amendmen t

MR. McMAniS:

MR. :RRAN SON:

MR COl.iTJ TNS:

l/1R ~ l'Icl'lA1NS

CHA1R:ilAN SOU1,F.S then you woul d go back

and say that p'totective order.s terminate when the case

concludes?

MR. l.JcMA1NS: Yes. )\!o protecti ve order shaJ J

extend beyond -- no proteC':ive o'tdet' 01: agr.eement r.elating to

l'J~otectj ng dj saJ osura ahaJ J ext.emd beyond the sj gnj ng 0.1 the

final jU.dgment or. dispos1,ti,ve order ~q;.thout fili.ng the
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discover.y or. resuits ot discover.y th the clerk of. the court

and compJ y:i ng l;7Í th RiiJ e 76 (a) .

J:i:iL SPARKS (SAN ANOFor.O); Jf you want to Jçeap

4 it protected, gat :i t seaJ ed
5 MR McMAJNS No protect:i ve order or agreement

to protect w:i J J eve)" e,çt.end beyond the J j fe of t.he C6íSiE,

MR. SP.ARKS (SAN Al\iGETJO): i:t you want i,t to go

further, get j t sea; ed

MR. nAVr Ourj ng t.he J j of the case, :i t
can't be protected thout going through 76(a).

MR McMAINS: eorr.ect, with one exception !

was attempting to wr:i te wh:i en was the R part to cover hi m

CRA IRMAN SOUTJi'S Pubi ic safety and public

heaJ th .

MR l'1cMJlJNS: YaEl, wh:i ch J ---

CRA I RlVIAN sourJi'S: Okay, a 1.1. these conc(~pts ar.€~

together ø So when iqiE \rote on th:i s amendment. up or down, j f

i. t is --" s ?
f.lR. sprVJW CO'l) d we about a f:i ve or

10-minute recess and let · s get that typed up and iook at it

because th:i s j s a rat.he)'" :l mportant amendment

42 eRA T.RMAN" SOUT.ES: SUr.e If you wi.ll wr.ite it
23 down, r wi J J have HoJ J y type j t up and we w': J) p:r:i nt. j t. and

24 put copies around.

25
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(At this tim~ the~e was a br.ief.

ter whi cn tj me the hear:i ng contj nued as fpJ JcHiS: )

SOUl.FiS Okay, this :is J66(0) (5) Cd)

and (e) that Rusty proposes if. we exempt f.~om new 76(a)

djscovery in a pending case.

MR. McMAINS . Cha:i rman, 1, pver the break

taJ kl?d, 't,d to John tlho has refused to accept my ainend:ment t.o

this resolution, but so -- his motion was alr.eady seconded

when J ~nterjected thi s. don' t we vote on hi B. you know r

if we beat that, then we can go to mine. Or i.f. we pass it,
then 1 w:i J) try and amend j t agaj n or Bometh:i ng.

CHAtRMAN SOUTif1S Hold it just a m'l.nute and r

wi J J prj nt your amendment. so that everybody can J ook at t.hat

W'e will have it pr.i.nted

MR~ McMAINS: J, frankJ y, don' t th:i nk that

J'ohn ca~es about it.

CHA1Rl4AN SOU1.F:S: We ~ij J J just vote on John! s,

save us the time, I guess.

JUS'J'JCF: PF:F.:PI,F:S: Can 1 th:i s : YOll lmo~f r

we are proposing t by taking on di.scover.y t pi:oposing to tal-~e

major -- make major change j n the dj scovary happens j n
Texas, and T. just, T. cannot, in good conscience t not speak

out, 'J'hat. kind of CnaJige shouJ dn' t happen on t.he bas:! $ of an

afte~noon' s discussion.
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1 Now r we have got a pr.oposa 1 from a subeommi tee and

2 J was on j t, J TlJaS at one meet) ng. r m:i ssed anot.her one, but

3 ther.e Tllas all kinds of people that taUted about these

4. pro~ij on8, and J th:inlr :it is a good product. SomE~t.mes

5 r.efor.m takes places one stap at a tí.me, and you.ar.e lId.staken

6 when you try to taka many staps at onca.

7 T. think we ought to sear.eh out" souls and deci.de

8 whet.har to approva, bêis:i caJ J y, l.ocke ?urnaJ J and so forth

9 without going on to discover.y. Maybe let's take that step,

10 and than j f a year from noti or J star on we ~'ia1lt to change

11 discovery, we can do it having thought about í. t, but t think

:12 j t j s j rrespcmsd bJ e of a commi ttee ~~rj th th:i s much

13 t"esponsibility to make significant changes -- not just in
14 seaJ ed records but j n tha ~fay dj scovery happens _.- on the

15 basis of one after.noon' ø discussion.

16 We really haven' t thought t.hj s out tha way we ought
17 to, and I haven't hear.d a good answer. to what T. think it was

18 and McConn) co saj d, that if you j :n(~:reaNe th~, NtaJ-res

19 once something is di.scovp.r.ed, i. f thr! stakeR ar.e i n(~r.easp.d,

20 you ara go; ng to make peopJ e fj ght a Jot hardar over what j 51

:n di.scover.ed 1.n the fir.st plaC:£=J on the f.r.ont end. And T. 'have

22 not heaJ~d a good anSWEH" from anybody about t.hat. And J th:i nk

2.'3 we need to -- i:am not 1110vi.ng to r.ec:onsider. the decì.i:.d.on to

24 go :into d:iscOVf!ry, but j think we m:lght iiant to think about
25 that T. r.eally do. Now, maybe t am the only ont~t but r jt~st
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t cannot sit bacì¡¡ and have us mak~ this tr~m~ndous change in

2. di $covery on the bai:d s of just. a coup) e of three noiirs of
3 discussion. I think it is i.r.rf.sponsi,bla, I rf.ally do. r('hat
4.

.. ".LJ S :i i..

5 MR. RDGÁR: Wh; J e HoJ J y j scamp) iEtj ng that, J

6 sat here and, r.eally, I haven't any ax to grind one way or

7 the other because 1 am not :i rr~iol ved j 11 j tat aJ J Fmt. J

8 second Judge Peeples' concer.n her.e that I and T.

9whoJ eheartedly agree wi th the phi J osophy that San Ang(-l) 0 Sam

'LO has expressed that the public concer.n, the helth and saf.ety
:i i area, these thj ngs are very, very j mport.ant. J am personaJ J y

lÂ concer.ned that parties should not hel ter-sltel ter. be able to
:i 3 ag,Aee to kiEep th:i :ngs secjAet r,qhen the pub) j C has a r:i ght to

14 know.

)5 But aga:i n, j t seems to me that ,qe frecn,ient.J y make

16 decisions without full and f.aix and long studi.ed
:i 7 considerat:i on, and J am afra:i d that t.hat j s about what we are
18 getting read)! to do if we' vote to include disc.over.y as par.t

i 9 of court records, and ¡ agY'ee that ïile shouJ d wa:i t and thj nk

20 about this, go ahead and adopt the proposal that has

&) presented to us, study th, s some more, and then J ater on make

22 the decision about whether. discovery should included,

23 CHAJR1'1AN SOUl,F.S: F.J aj ne,

24 MS. CARLSON: t think t share L.. . .Lsen'I,1.men"s

25 of Judge Peep) es and Pr'ofessor F:dgar has expressed" J a) so
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think ther.e is something to be considered, and that is
when we have represented to the pub) j c that there j s an

opportuni ty for input fr.om the bench or. bar on the changes

that are on thiE tabJ e, and thi s is a major modi f:i cat; on. The

implications are far-reaching in discover.y, and we haven't

had comment that and we hEr'le j n other matters. J lwuJ d so

like to i: think a lot of what has been sal.d Sf';e"flllS to have

sound phi J osophi caJ root j n the product J; abi J ) , persona)

15

injury or. environmental concerns. aut t, too, concer.ns

j n other nds of ) j tigatj on and t.he effect that thi ø
proposal ¡-muld have in those other areas.

CHAJRMAN SOUJ.F.$: Chuck r go ahead.

MR. HERRING Tiet me just echo that because t

don't "fant to do the job that r gUiESS lAi'e were supposed to do

and sit and do all the -- we have kind of. through this

before, ¡Jefty and If riEpeatadJy. 1 mean ttie have heard almost.

ever.ything that we have hea~d today. except we don't r.eally

have anybody here from the j nteJJ ectuaJ bar, and j:f

you got the mai lout that we did and you look under. Tab I r you

) J fj nd letter after Jetter tar J attar from the coM rman

of. t.ne inte1.1i.~ctualprope'tty section of thE! state bar. and

fr01I1 other pract:i tj cmers ~1ho j f you do th) is, j t. may make

senRa --a lot of senRe ,..- and biFi the thing to do in some
context r but j f' you do j t j n the;l" practj ce, you are gO) ng to
revolutionize their pr.actica, and the r.evol1rt1.on Ü~ going to

j 6

17

18

19

20

21

22

23

24

?5
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1. be one of 1.ncr.eased 1. i ti.gat ion costs and 1.nc-iea.sed numb,~r.s of

2. haarjpgi; because they are goj ng t.o be at t.ll!:" courthouse all

3 the t.l.me because they ar.e deali.ng i¡áth trade sec-iets, i.'Wh1.ch

4. trade secrets j nherentJ y, and 1 don't. thi nls t.h j s the abuse

5 .John e"\len ~fants to addr.ess, but 1: thi.uk that is a pr.oblern,

6 and T am very reluctant to change somebody sa' s practj ce of

7 law in a majo-i, major. way without r.eally them having an

8 j mpact on it at thj s po:i nt. J just want to make sure you

9 know that that 1.s their. sentiment and they ar.e going go to go
10 through the roof if we do j t this way thout givjng them

11 some kî.nd of rel ie'f on this T. just T. want to make sur.e Wf'

12 have expJ~essed that as cJ earJ y as ìí;!e can.

13 lYíR 0 lvtcMA 1:W'S ~ That 1.s tr.Uf' -çri. th evet'ything we
J4 passed so far, rj ght?
15

J 6

17

:i 8

1.9

20

21

22

23

24

25

MR. HF.RRJNG More so wi th thi s, J mean the

dj scovery. 11 you are going j nto d:i scovery t t.hat j s a

that something, thall' ar.(~, they ar.~ just ext-iemely intensp.
on, and J t,hi nk you put them at the coiwthouS~i eve)~y ~j n

tneir. practice, and a-ie going to be billing their.
clients for that, you are going to be increasjng the cost of

they do f.o~ a living

MR. DAVJS Chuck. a)l thes. bad things that

ar.e going to happen, hmq do we know this?

MR. HF.RRJNG J don't. J mean J don't -- J

tried two tr.ade secrets cases and have had had problems
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it t but 1: don' t do it day in and day out as t;,steady l-.'",ing

and a steady d:i et" ,\.nd that j 5 the probJ erri, nobody eJ se here

does. And t just --
:im.. JONF.S: What about ¡Juke SouJ as ¡ doe~m' t

he?

l"'lR. HF.RR1NG: No, ¡.uke can t.eJk t.o that.

MR. JONES: Steve?

MR. McCONNJCO: Frank) j n, J don't do trade

secr.ets The only involvement t have with anything that

13

wou) d :i mpact on thj s :i s oj J and gas, and J can teJ J you :i f

anlT of YOU1:' di.scover.y lllher.e you go and you get someone else' s

J Og5, wh:i cn they keep j n hi ghest confi diEnce, or ; f you go and

you g(~t youi: petr.o leum, thaii:, r.eser.voi r. ana lysi,s, which they

keep j n highest conti dirnce t and them you -- and even at.

Rai lr.oad Commission th(7Y hava special pr.ocedur.es '\lher.e

reservoir eng:i neers can see those and t.he other de cannot
see them, and they have it set up ther.a i:ight now wher.e

protect that. And j f you get j t where you cannot protect any

of that information without going throu.gh all of the

procedures that we have outJ j ned earJ j er today, eVE!ry oj J and

gas case that 1: can i.magi.ne bei.ng t.i:ied '\~henl you have ei. ther.

damage to a. reservoi r, draj naga from that reservo; r, or

1;fhatevei:, YOll ar.e going to have to go thi:ough everyone 0'(

the procedures that we have dj scussed here, and that j s go; ng

to add a lot of e¡cpense and time. 'lha t is tha on ly '¡~'KpOsi.!r.e

:14
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17

18

19

20
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1 I have had to
. ..
1. i. .

2 MR. DJWIS: are onJ y rafarr5 ng t.o dj seovaj"'Y

3 that ar.e di.scovar.ablf!. I mean thORf! thingR that ar.~;

4 protected and nond; seeverab) e have no appJ:i cat.) on to that.

5 her.e,
6 l'1R. McCONNJ'CO: Rut they ara aJ J d:i scoverabJe.

7 You can f t t'ty a 'teser.voir. damaga case and Ray myreser.voi.r.

8 haa been damaged t.),; s amount shoi,,; ng l'1hat your reserves are.

9 Theya-re obviously going to be di.scoverable What you ti~y to

J 0 do is to keep everyone e) se that j B not j nvoJ ved j n that

11 litigation that has offsetting leases from finding all that

12 information out because you bave spent hundred of thousands

13 of. dollar.s sometimes collecting that infor.mation.
14 DAVIS: 'lhat be a reason for

15 nondi.scoverabla, but if it is discover.able, then i.t "iS at
J 6 least accordj ng to wnat.e\rer stud; as and evaJAyt.h:i ng we are

17 doing her.e. It should be public knm4hi~dgE': ;.f thf: public

J 8 wan ts j t , I th j nk we are

19 ¡YIR. 1~1cCONN-iCO w~ ar.e not dealing with

20 hea) th, you know. That hai: no j mpact on the haa) th of the

21 public or. anything li.ke that.
22 MR nAVIS: r just can i t. see a swarm of

23 newspaper reporter.s and cameras suddenly coming in to

24 everybody i s office as soon as ~qe pass this thj ng here
25 MR. i:ícCONNT.CO: You won't be.
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MR. DAVT.S: You ar.e looking at extr.eme

ai tuati ODS that are go:i ng t.o very rare) y occur.

MR" McCONNtCO: Newspaper. paople won't come ø

PeopJ e that 1 come wi:i J be atton:ieys, ot.her petroleum

engineers and other geologists" Newspaper.s could care less

¡VIR. nAVTS J, maybe you can an

exclusi.on.

111R. lilcCONNJCO Tha pi~obJ em j s, you have got.

to make an excliisi.on for. ever.y type of pr.al':ti.ee that i.mpacts

on. T don' t k'no,q anythj ng about patents OJ~ tradema:r'ks.

CHAT.RMAN SOl1i,RS ~ilel i., o'f. cour.se ,,-- fhiddy

¡,ow. Rxcuse me.

~tJRo I,OW~ T tend to agree that :i t j s a pret.

good, bi.te r however., 'we can i t just cut it of.f ther.e bt"lcau.Re we

have got to state whether j t does perta:i n to dj scovery or

not

Tn other words, j f we just take the :report and say

it passed and it is open, it wouldn't per.tain to discover.y

unless we so state because we have got to g:i VB ø deti ni t.:i on.

1: tend to 1. Ute what Rusty sai.d and I tend to agr.ee \l1", th i, t,

but I aJ so kno~q there :i s a lot. r don't. Jmow about. :i t and

per.haps need further study, and maybe we could make some

recommendøt:ions to a subcomm:it.tee to cons:id~!r what. Rusty

says.

CHAJRMAN' SOU1sF:S: i:ihat the nfll'iSpê'AperS through
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the"Í-t lawyeni, the med'La la,wyers r who have been 'in thi.s 'eight

for a long tima, and the subcommittee that had hald three

full days of. publ i~ hearings and haar.d everybody that wanted

to come. and then another wheré thare ~lal3 severa) hours

of tp.st1.uony before the Supi:eme eOl1rt do-vm in th(~ cour.tr.OOín ~

What they a) J came up wi t.h and brought here was a rul e that

cover.ed r.ecords filed in COlir.ts did not COVt~r. discover.y at

aJ J .

¡"UL J.OW: Rut see i¡,¡e have to def:: ne so that

that draft doesn' t include that ,.'f. that is what we plan to
do.

CHAIRMAN SOUL.¡:S They brought to us drafts

that clear.ly did not include discover.y..

:MR. l'IORRJS Jiuke. what j f -- l mean J have

heard Hadley and l~laina and Steva and ever.yone saying that

the Tort cases or envi ronment casiE or somethj ng )) ke that. j $

diff.er.ei1t, but what if T¡ie said, f.ot' puxposes of. th'l.s -i:,u1.e,

.. thiE terii court reco)~ds sheJ) j ncJ udl? aJ J documents and

rf:cor.ds filed of l:ecor.d" and this ,.S not ar.tful wor.ding r but

then -- "and dj scovery and the resuJ ts of d:i scov'ery r wh(~ther

or. not filed of -tecor.d pertaining to pub~ic health or. saf.ety
out of the adm:i nistrat:i 011 of pubJ:i c off:i ce." So that J¡le arf~

not gf:tting off into some field wher.e we acci.dently bump into

something that we êU"e not ~qant:i l)g to giEt. :i nto ø Tn other

words r i¡qe ar.e just limiting the discovei:y that would have
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li:nowledge of public hea 1. th or. safety or.publ ic

adrni n:i strat:ion

5

CHAJRMAj,\ SOUl.?,S: Steve.

MR. McCONJ\1CO ~ \ií€!J J, aga; n, and j t. j s Jd nd of

echoi.ng what Chuck said. The pr.oblem that T. see getti.ng into

that --, and ): lmoi'i absoJ uti:J y nothing about patent and

tr.ademar.ks, don't kno'i;.y anything, but t do lUl0W l:nat it seems

that a J at of 't.hat j s done j n tO€! heal th f'j eJ d. Then '\4€! g€!t

into somebody is tr.ying to get a patent on a special vial,

mad; caJ prosthesj s, or some type of new drug or whatever

That has to do wi.th health and science, that has to do wi.th

pubJ j c W€!J fare And J t.hj nk maybe what we aTiE do) ng j s we

:16

1.7

J 8

19

20

21

22

23
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25

ar.e stepping into another. swamp that none of us her.e ar.e
really very famjJ:iar with, and we are t.ry:ing to make a Tule

some'thing that could have a lot o'f. i.mpact 'that we can' t

foresee. no you understand what J am say; ng?

eRA i:Rl'¡AN soui;¡&:s 'Br.oadus Spi.vey

. SPJVRY: r nave been persuaded agaj n by

Liuke It appear.s to me that this has been studied, and

studi ed tboroughly. Number one, J, persona) J y, nave a L ()t. of

r.eser.vations about it, but number. two, addr.essi.ng Yunr.

probJ ern whether it goes to heaJ th or t you are reaJJ y

talking about, (inaudi.ble) or. ideas. We ar.e not -- we can't

ê'iSSUme that ej ther the Supreme Court j s gO) ng t.o operate :i n a

vaccuum or. that a tr.i.al cour.t ;,s going to oper.ate i.n a
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17

vaccuum when it is confronted with an issue. tf an issue has

s:i gnj fj cant enough concerns about confi dent:i aJ j ty that j t

ought to be brought before tha judge, 'lve have got -- thar.e is
a vehicle :i n this to do

What t am concer.nad, about here we are sitting

here aSElimìÌ )19' that we havEI got a :i otmore power t.han we do.

are an advisor.y group. My r.ecommendation is that we go

back to the basi cs, as \,-j JJ j e and Jand say, and take

this what is 1,t called -- take the liocl(e Pur.nell and then

we J J sea what thai r fj rID does th t.hat r by the way

18

take the Iiocke Pur.nell idea. put amendment that i.s

tai:id :I'g about that is essenti aJ on j t., get. :i t on there and

get it to the Supr.eme Court, let them mull 'l. t over., then ~le

can bJ arne Judge Hecht and Judge noggett and the rest of the

judges, But about all ~¡e can do is ar.glJ,e thi.s ~ Our. ar.gument

is of record They have 
got to sense of our concai'"ns abo\it

it They know that there are other people that ar.e

concerned, and they can bun d j nt-o thEl ruJ as speed

19 pi:ovisi.ons;. f they want to % But 1. $lir.e hate to b(~ a, ni;imber.

20 one, naQratj va j nfluan(';e r and number t.w,), we have got fl

/,1 legislati:ve mandate that l'1e ar.e l.ooJì:ing dOl'Hl the thi:oat of.

22 j wouJ d rather take the study that has been done ) n tha

23 Locke PUl.~ne1.l i:evision than illY own ideas of what i.s r.i.ght. T

24 recommend that we get j t on the road and gat j t on up to the

25 Supreme eOllr.t,
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MR MçeONN'tco: T. ag~e~ with that th th~

changes we made j n the Loake Purnel J vers:i on thi R mornJ ng.

MiL 'ßRANSOì\l: You ar.e not tell "tng U~ the

Supreltie Court can c;hange at we recommemd?

eRA tRMAN SOUllF.S: Sam Spar.ks.

MR. SPARKS (SAN Aj'l(;F.l.O) You can CêlJ J me

El Paso Sam too, if you want to. T have got an off.ice out

there too. Down j n IJuckenbach too.

TJ~t :me tell you one of the pr.oblems that T have got

that .I see here are an advi sory comm; t tee lihatev'eJ~ we

advi.se the Supr.eme Cour.t doesn i tmean it Üi going to get

passed They do that. We advj se. are j n a pos:i tj on
whe~e we have got a legi.slati.ve mandate. . .L '" Jaxe ~KU~ I~ 1.ng 1.'0

a t:ine and a pJ ace i~here the J egaJ p:r'ofess:i on, and not just.

plainti f.'t lawyer.s, t.ne legal p~otession is p~obably in its
J owest. esteem t.hat j t has ever been. Onft of the reason.s :i 51

w~ hid~ things froin the public that a.c~ not p'tivi1.~ged to

what shouJ d be pub) j c jnformat:i on wle don't real J y have oj,")en

documents. We hcwe beên told do somethi.ng th th~ seal i.ng

of documents, and we have got an extreme pj~obJ ftff th j t :i n

thea~~a of publi.c health and safety becaus~ what plainti 'fis

lawirers are getting a.ccu~'U:--d of ) s hay) ng ) nformat:i on that :i s

11ing people, not divulging it so mo~e paop1.e çan

J led so t.bey can have more caSRS And 1 want to go on the

~eco~d that 1: am in favor. ot doing a~iay with that. 1: thi.nk
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we owe an obligation to th€ community and society we live in

to protect them from known harm somewhere down the road rand

we ar.e not meeting our. obligation by' stepping out on the edge

of ~1hat r:i ght and iIYrong and teJ J j ng the Supreme Court hClW

~1e feel about it i.f we duck and dodge and say", "~ie1.1, it -¡.s

goj ßg to make my practj ce A J j ttJ e harder. J am goj ng to

have to work at discove~y a little mor.e." T. thi.nk. we axe

lTiak:i ßg a seri OUB nd st.aJre f to ourseJ ves f t.o our prof el3s:i on f

and to the society we 1. i v.e in, if. we don't r.eco9'r\",ze a

responsd pi J :i ty and st.ep out and tiEJ J the Supre)Tie Court th:i s

,.S iiyhat l'1e think at least l;¡hen public! health and safety" i.i-

j nvo) ved. And we biEttiEr thj nk about :i t prE'tty serj ousJ y

befor.e we dodge it? That is my f.ee ling.
ltlR. RRANSON: Sam, you ought to fiS the hat

after this

MR. nAVIS: Have a vote,

MR. SPARKS (SAN Al\GF;T,O) ¡!\ell, 1: am not going

to have any CaSiEB.

MR. SPJVF.Y: ~efore somebody eJse goes into a

long-windp.d tyr.ade r why" don't we vote?

CHAIRMAN SOm,RS at are \qe go:i))g to vo'te

on r wh.ether. we put discover.y in or. not put di.scovEn~y l.n.

MR McMAINS: That j s John' s --

¡\iR. 1)1\'\1':5: The 11l0tion befor.e us is

adoptj on of thj s ( 70) ~.) (2) .
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1. eRA iRMAN SOUhR:S Okay.

2 AJ J :i n favor show hands.CHA:rRMAN' SOUJ.F:S

3 One, two. three, four, 'five. s . seven. Opposed, shm'i

4- hands, One, two, tJire~', four, fjve, i::ix, fleven, ejght, n:ine.
5 1.0, 11. It fails 11 to seven.

6 1"lR. l1AV1S Now we have the amendment ,.

7 IvlcHains' pr.oposed amendment.

8 JUS'.JCF: P¡;F.Pl.¡iS: l,uke, 1 want to move to

9 table until some time fur.ther. the extension o'f the sealed

10 records Jiocke Purnfl) 1 propo1'aJ to dj scovery.

11. eRA TRMA'\J SOUl,ES: l"tot ion tab led, RecondeèL

12 Not avaiJable. Those in favor say "Aye." Opposed? AJJ

13 r.ight. T. wi.ll have to see a shmv of. hands on that $ riet me

j 4-

15

16

17

Those who ariE j n favor ofsee a show of hands on that

tabl i.ng the question of discover.y in nelii1 76 (a) for f.uì~ther.
:'.. ."en SCUSSJ on

MR. PAV1S: 1n effect, what you are doing :is

18 you ar.e adopting their pr.oposal that says that d:Lscovai~'y i.s

j 9 not. in there

20 CHA1RMAN SOtH,F:S: Not debatabJ e. J nfied a

21 show of. hands. Show of hands. many agree to table?

22 One, two, three, four, fj ve, si x, ~even, ei ght, nj ne, J 0, J).
23 "('hose who oppose the :moti.on to tabie. One. two, thr.ee, four,

24 five, six, seven, eight, nine. Motion to tabJe carrjes

25 11 to nine. And that then taJi;es car.e of: Rusty's li\oti.ons



o

1 except to deli'\1er them to ste'va McCon'ni~coiSS1J.bcommi.ttee tor

:& work and development, and j f you wi J) be a sped aJ member

:3

4

ever. that sl1bcommi ttee, Rusty, 1: 11. app-reciate~

lt1R SPARKS (SAN J\NGF:J,O): had aJ ready

5 passed one motion, tiuke, that was to 
the effec:t that the

6 dj scoveJ~Y wai; :incJ uded. Now, can you tab) €I sometJij ng that

7 has al~eady been passed? T. don't know par.1 iamentar.y

8 procedure *

9 CfJA1RlJ1AN SOU! IF:S We have got. another

1.0 i.m.por.tant par.t of. thi.s r though r that is in th~~ legislati.ve

JJ mandat.e. The Jeg:isJatjve mendate is siJent on discovery.

12 't'he legislati.vF; xuandate is expr.essed on settl~~ments, and rile

J 3 need to get that done today because 1 know the corom; ttee has

14 voted to adjou-rn tomor..cow at noonw That i,s going to

15 pretty hard to do because t.hat means our i 989 worJ-r product

16 will never get a final pass. And T. guess we won't have a

report for the Court after working for a because f.-Ie17

18

19

can't get that done ~n or. f.our. hour.s in the mor.ning

So unless you are J J i ng to stay heriE all t.omo:rroW' 1 ~'ie

ÂO are not going to have a i:epo-rt to the Supr.eme eou-rt on a har.d

21 year' s Wo;¡~ll

22 IVJR. ßR.l1.NSON: llj)~. Chaj J~:man, J t.h:i nk ~'1t: voted

23 on that this mor.ning.

24 CHAJRMAN SOUJ.F:S You did. r r"!ouJd Jikf: to

25 pei:suade you to change yonr. mi.nd and wor.k with UH tomor.rm'l to
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1 help get a r.epor.t to the Court because we can't get one

2 other T,;Jay.

.3 Jt was a unanimous vote thisMR. BRANSON

4 mO'tning.

5 CHAJRl".AN som,F:s: ~ie:1J,:í t waf' not a unan:í mous

6 vote. There have already been some people that expr.essed to

7 me that they saw they were beRt and dj dn' t vote. ÂnywaY

s settlements. The Court naads our. help. have a

9 :responsibiJ j ty when we s:i t on this Comm:: ttee t.o do our worK

for. the court, and they want this out -- thay t.hia badi:

12 I can to meet that choice whether anybody else does or. not.

by Friday, tt'lO weeks from today J am goj ng to do everythj ng

J i Tha tis my job as cha:í rID.n . J wan t j t on the record. Ând J

14 T. think shouldwi 11 send a repor.t fr.om the Chair. on

15 done wi th pubJ:i c cornmant 1 t..hethE'l l have yc.yur heJ p or not,

16 T.f T. have :'l!,Ollr help,)1hether -- i. t t do not havl1 YOUY. he lp

:i 7 J wi J J send to the court a report. from t.he Conmd tt.ee. :Rut J

18 'f.i:-om today, as t'tri.ll have a i:-epor.t to the cour.t t1ì1O

39 have been asked t.o do.
20 Okay, next is set t Lement .

2.:: MR JONF.S ~"Ïhat tj me do you propoi;e to

22 adjour.n tonight?
23 C:rHHRMAN' sour,F.S: i'¡høn lje get done th tJi:i s

,

24 settlemen't di.scussion ;.$ when ~fe ar.e going to adjourn

25 MR~ McMAJNS 1 move 'i'1e exc)ucle settJl?ment~.
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1 eRA tRlvfAN SOUT~¡:S l\low, that is a t?lay to deal

Z wi th j t" J don' t mean that facet:i ousJ y, 1 mean J thj nk that

3 addresses the legislative mandate to discuss ì.t and decide

4 whether OJA not to :i ncluda.

5 We have got set.tlemiEnt agreements fj J ad of record

6 r. thi nk there are thrae nds of sattJ ement agreements, Th:i s

7 came up in the hear.ing Settlementagr.eements not f). led of

8 record reached contractual 1 y between the part) eS where the

9 case ends with a judgment that doesn't even speak to ther.e

:10 bi=ij a settJ ement agreement, nonsu:i t, take noth; ng i

11 whatever So that is just a contr.actual settlement agreement

12 th prj vate riEJ eases. not brought to the court.' s
13 consider.ation.
J 4 Second j s a settl ement agreement i.;hi eh gets court

15 activity appr.oval made the judgment of thE' cour.t, whatever.

16 those rec:l t.at:i ons are, l'inere :l t real J y j s not pJ aced j n the

17 file.
18 MR SP .:iRKS (SAN ANGFU.,O): PjPem:i sas "
19 CHA¡RMAN SOULES~ ¡t is a side deal, but the

20 COUJ"t,:in j ts order, !'lpeaks about ::t. 1t says the part) es
21 have settled the case, the cour.t appr.oves the settlement and

22 dismj sses ~ij th prejud:i ce, or someth:l ng eJ se, somethj ng J j ke

23 that. There is something else something like that.

2.4 And then there :i s the settJ ament agreement. t.hat.

25 gets ti led of. r.ecor.d and gets acted on someho~i "(he 1.6 (a) as
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we passed it her.e alr.eady takes car.e of the last one where

that agreements :i tseJ f j n TuJ) text j s fj J ad of record or
some meiRorandum of 1. t, then a memorandu.m. Sut we have not

addressed a s:i tuat:l on where the agrelfment j s not. fj) ad of

r.ecQrd, either discussed by the cour.t, or. you can' t t~nd

anyth:i ng about :i t, 'J'hose are the two tJì:Î ni;s that we need to

bring up. R1JSty -- there be somE:thing mor.e than that.

MR l-:cM'AJNS The th:i ng :l s t.hat. J d~')n i t agree

that we wer.e r.eal voting on whether. or. not settlement

agreements in ad of record shou) d be j ncJ iided.

CHAT.Rl1AN SOUllflS: Well, cU"fL

MR. McMAJNS: J understand -- we) J, J

under.stand that until we take them out.

CHAJRlVJl\N SOlH.F':S Okay,

MR. McMAINS The point

5

that tl.1.ey can be

taken out reaJ easj J Y k

CHlHRll1AN SOtH.F:S: Yes, true.

McIvJAJNS And of havj ng t.o comp) y w:i th

thÜs r.ule, And ther.e are n.umer.ous p'toblems wi.th regards to

the seaJ jng, or :: nabi J :i ty t() seaJi;qj t.h any k:l nd of eaSE!,

sett.lements that 1: think are of much :mOl:a consequence than

mosit of it,

CHAJRlì1AN SOUJ.F:S Chuck, do you and ¡.efty have

a r.epor.t of some ldnd on this poi,nt?

MR, HRRRJNG: TeJJ you what, there :is a draft
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1 ci.r.culati.ng ar.ound her.e, that just r.efer.s to it. The

2. d:iscusf:d on j n the comm:i t:t.ee was there was presentat:i on from a

3 number. of plainti.f. la~fyer.s 'I'1ho said, look., you knmj, i-Fe

4, agreed to sea:¡ settJ ement because we settJ ed for

5 an amount and we ar.e not in a negoti.ating position at that

6 point th our cb ant, s the defendant., to agree not

7 to conceal or. have confidential cer.tain settlements

8 agreements or terms

9 'There was a co:mpeting body that argued that. part. of

10 the pol icy of the law is to encour.age settlements, and we

J j nead to do that, and :i f you can' t have prj vate paTti e~

12 contr.acting pr.ivately to agree not to d'l.sclose settlement
:i.3 agreements, you are goj ng to d:i scourage settJ ament.s. You are

1.4 going to make it hard to t the slual1 cases that mayb~=:

15 other nu:i øance cases or sma) J Bett) ement cases a defendant

16 can at"cord to settle if they ai:'e not going to hlin1t~ evei:ybody

j 7 eJ se come out of the wood~'io:rJr to f:i e a sj:m:i &!:Y b\it. bas) caJJ y

18 f~ivolous case against them. And th~r.p. ar.e lots of other.

j 9 reasons people tal ked about. as to ~i'hen t.ney have used

20 settlenients in the past. and ! think was a p-retty good

21 debate on thø j ssue. but we concl uded that. sat.tJ ement

22. agr.eements, at laast those that are not filed r wer.e not

2.3 j DCl uded, shouJ d not be j ncJ uded

24 Initially, when Tmn and .10hn t'1cF.lhaney d'tew 'Up the

?oS ruJ e, the fj :rst draft., they understood t.he satt.lament
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1 agreernents that were not 'filed would not be covered, And

2. Representatj ve Or) an do Garci a. who authored the pi J J, came

3 and said to us it just wasn' t clear. or. maybe t should be

4 Ü:icluded. It wasin't just an absioJut.e no y.ou don't havi~ thf;m

5 in So he ldnd of If'Jf.t the issue open -from hi.s o~m

6 indjv:iduaJ legiøJatjviE intent per&pective, tøver that 1&

1 'i'mrth.
8 The J ançruage of thesitf~tute, ai: you flet~, j & not
9 entirely iina:mbiguous. It says,

iO ItThø recoTds :i n a ci v; J case, j ncl ud:i ng
11 settlements, should be sealed. n
12 That iawbat you are supposed to døtiErmine the ruJe for
13 Well, are they records in a civil case to star.t off. th if
l(l they aTe not fj J ed? 'J'hat j s pretty much the j nput we have

15 got, t guess , do you have any.thing to add?

:i 6 MJL r'lORRJS: 1 think that j s about ;¡ L

11 CHAT.RMAN SOtH,i';S ~ Okay, nothing else, ¡iefty,

H~ on th a t Frank.

19 MR. BRANSOJ\I: 'J'he argument that j t enCOl.irageø

20 settlement of frivolous lawsuits, T. find disquieting as ~
2.:1 pJ a:i nt:i ffs J aWYE'rs. Prj voJ ons lawsu:i t.s -- ~~e passed a :nJJ e

22 her.e to discour.age fi 1. -Lng f.i:i voloUR lawsu.i ts 'l'her.e ar.e

23 pana:1 tj es j J1 the rules nO\17 for the defendant t.o COn\€! forward

24ì onihen f.r.ivolous lawsuits are filed. 1: don't ~.yant to do

2.5 anythj ng to encourage them and peop) a who are fj J j ng them
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1 oiight to liave to t-ry tlie' things ~ A.nd to 'not add1:f:RS

2. satt.) amants when 'l'\e are address) ng so much other pub):i c need

3 would really be abandoning 0111: dutifH~ and. 1:espQm:i.i,biU,ties

4 haJA6 ~

5 rf products or other matter.s are :injur:ing peopJe

6 and maiming people and ki 11 iug people and manufactur.er.s a1:e

7 aCKnmf) edging that. by way of co.mp:rom:i se settJ ements p then

8 that should be known to the 1:est of the publ ic who well

9 be buying that product, OlA who may we)) be jnjuriEd by that.

to pr.oduct and not know about it -- about the cause of their.

:i :i injury. Or:if it is a cd an tiho hag a drug or a J coho)

1.2 p-robleill who is injur.i.ng it, that should. be known too so his
13 pat:ients can avoid t.reatment. by that phys)c:ian lHit.:i he get.s
14 t"t't::atment OJ: she gets tr.eatment the effor.ts by the

:i 5 defense -- 1 won't say t.he defense bar -_. but the defense
16 communi.ty, the manufactu-rer.s and the medical comnmnity, to

:: 7 qui et the a:i ntj ffs who they haviE been j njUJAed by buy:i ng

18 their. (inaudible), histo'tical1y puts the plaint;. ffs la~fye-r in
J 9 exactly the same ethical conf) j ct that Sam Sparkø was

20 describing ea-rl ier.. All such ag'r.eements, i.n my opinion,

23 shaul d be voi das ageS nst pub) i c policy. And i thj ok there
22absolute1.y no r.eason to exclu.de t.hem fr.om the conduct of

23 this Co:iini ttee or the acti (ms of the Supreme COUJßt"

2,4,

25

. DAVtS rJuke

CHAJRMAN SOUj,F.S Tom navi s
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MR. DAVT.S: t move that we add to, as

Paragraph (a) (2) r r believe we decided on the Purnell draft,

the following langua.ge under. Court r.acord..
"For purposeis of thi s :ruJ e" the term court

recor.ds includes Sl'~tt 1.eiiu:mt agri=:aments whet:her. or.

not f:i J ad of record. II

MR. ßRANSON; Second.

CHAJRMAN SOUJ,¡iS: Okay, a mod on has madf!

and secoi:ided niSCl.U1lsion.

MJL McCONNJCO Con) d J hear :i t aga:i n? :r am

sorr.y .

CHAIRMAN SOm.RS Tha mot:î on :i $ t.hat --

MR. OAVT.S: "The ter.n court r.ecor.ds includes

sett) emf!nt agreements whether or not f:i J ed of rE'cord."

CHA'tRI'fAN SOUT,¡:S: Discussi.on.

1.6 MR. L.OW J have onE' question.

17 eHAT.RMAN SOULRS: F.ver.ybody have the motion in

18 the) r red nd? It has been made and seconded, Buddy. ¡.or,,!.

1.9 1,001§' T have a questi.on. Ther.e i.s a

20 d:i fferenc;e :i n SE'yj ng r have never entered :l n ö.ne~ihe:rE' J

21 didn't say they settled, they paid me The thing is how

22 much You JmO':,q, and J havE' had a numher -'- r don't have a

23 tot of big clients or. anything, but t have had a number. of

24 them that dj d not want somebody know) ng how much money they

25 got. so i.nsiirance people f salesmen r t'!"!al estate people 't'JOu1.d
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1 be hound1.:ng them. So it l40r.ks the other. way ar.ound ! just

2 a~ttJ ad one the other day 1 and t.hey don't. tqant nobody to know

3 And t just ~eel they ought to have thattllhat they got

4 prj vacy .
5 ¡ViR. MCÌ'5AJNS: You aJ EW have d:i vor(~e case8,

6 paterni ty suits and judgmi$nt$, agr.eements Ther.e al:e a

7 Jd nds of aç;p"eements that are enter~d :i nto, and one of the

8 gl:eatest pr.oblems in a lot ot commer.cial ar.ea, if you al:e

9 dea)jng th publicJy-traded corporatjons :is \Arhen :it :is t:hat

10 you ar.e talking about this thing applying because basically
:i 1 i;qhat you are doi ng j is putting :l n another of go:i ng and

12 getting a tempor.ar.y ing order.. ~.nd the pi:obl(~m is t once

13 you do that, you have got to put not; CiE of someth:i ng.

14 is your. tempor.ar.y sealing or.der., you have got a propoaad

15 judgment? Vou are not. .sm"Ei that the judge :is gO) ng tOg; gn

16 off on to it. You have got to pr.opose settlermt=nt in an SEe

:i 7 to d:i acJ ose :r
. .
J ("traded trade case, and you €U"f-i not,

18 have had that com(~ up thr.ee tÜnes this year. rand tlt'i don't

19 ev'en teJ J the judg'e why WiE~ an:~ post.pon:i ng a part) cu.) ar

20 pr.oceeding whi tlement do~umentswe ar.e wO'ìking on the

21 because:l t cannot -'~because t.he) r SRC J al4yers have to:l d them

22 they are in ser.ious jeopardy e'ven if 'it leaks out th'cough
23 him.

24 There are enumerabJ e reasons to seal settJ ament
25 documents, and tqhen the par.t'iea agr.p.e to sp.al Rettlement
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documen.ts t.o the e:ittent that thEiY should have the pOW.t~r. to do

so, in terms ()f amounts, whether they are amounta paj d t the

fact of settlement, is a di ffer.ent issue.
Now, J h¡:ive a probJ em th the j de.a of you got an

or.dar. saying the case is settled. That ought to be known

Peop) e ought to be aoJ e to know that when the order ) tseJ f ) s

actuallyenter.ed, í3ut the agr.ee11ient itfielf. may \vell have a

lot of thj ngs in j t that there j s just ab.oJ ut.e) y no reason

to be jumping thr.ough tht~se hC)ops. And that l,s in 90 per.cent

of the Cë'H~t'H3 other than personaJ j njuri' :i s absoJ ute; y true,

and not just at the i.nsisten~e of defendants. 1:t i.s 8,t the
j nsi stence of 90 percent. of my cJ j ents on the pJ a5 nt; ff. s

side in the nOn-PT. hear.ings. And T. just -- t feel that is a

very, Sei") ous error to ma~;e you jump thJ"ough these hoops

with regar.ds to tr.ying to r.esolvesomething a.nlÎ.cably by a

SiEttJ ement and you run afoul of so many dj ffere-mt probJ ems 0

I think, in fact, that ther.e may well be a legal),

probJem i.;j th the federa:1 J a.tq some of j t. wi th regards to

the SEe and cer.tain other. pr.oceedings You ~an violate

consent decrees or wi th rega:rds t.o ce:rta:i n dj seJ osuJ"es and

things Ther.e ar.e just enumer.able hasslefi her.e,

And the not; on that, J, tniEn just. don't. f:i J e j t
o'f r.ecor.df that 11 'fi.x. Of course, they ar.e u.sut'ping that

by:i nO', we) J, you can go get anybody' ~ set.tJ erfient, gOf) nd

out '!.vhat all is in it. T.t doesn't make a.ny di.f.'cfH'ence. ,1\mt
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1 go ask f.or it, which, again. invades my office tr.ying to f.ind

:2 out what my sf-!ttJement agreements aj~e and hOli J structured

3 them and how my par.ticular. wor.k product i,s done RO that they

4 don' t have to go through hassJ e of draft) ng. They can go
5 ì:ind somebody ehH~ who has done i.t and did 1.t a par.ticular.

6 and they worJu:!d j t and :1 t worked to)" them, And so you can

7 just go sp.e somebody e1.Re i s wor.k pr.oduct. 1.1., that is

8 hogwash, and r don't see tha t there j s absoJ ute) y any
9 inter.est whatsoevet' that ther. the pr.eSR. or. certai.nly that

10 any other J awyers had. th to know; ng the dat.a; J s of
11 any particular. settlement agr.eements t do not think that i,s
12 a t the same ) ev'eJ to wi th regards to pubJ j c dj SC) osure .

13 CH1URMAN SOUhRS: Sam Spar.ks-'l;; Paso.

J.4 l"IR SPARKS O:O¡, PASO): You know f there are a

15 lot of. r.easons to settle. Sometimes it is not total on the i

:mer) ts of thE' pJ aj ntj ff'~: case. 'Y.ou can have t,1O ca8es goj ng

on at the sama part of tbe countr.y and you can't get the

l~1j tne8sea. There are just Jots of reasons that you end up

settling the case. i:t may mean the di.ff.eren(::e of paying a

certed n amount 0)'" money And aJ J that dOE'sn' t. go :i nto a

settlement agr.eement. And the silli.est things T. have sef:n in

J ast coup) e of year8, paj~t:ì cu) arJ y j n the medj caJ

malpracti.ce cases, ar.e summary judgm,£mtR which ai:e not

anymore j d than a man j n the moon

summary judgment enter.ed and take a 1

en you get an agTe~!d

t r.elease f.or. there
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1

2.

3

4

not to be an appeal to avoid that, or YOll taìte some long

judgment tha.t the doctor ne\,er dj d do anythj ng ~Jrong but thl?;

insuranca company to pay and that tYpt:l of thing" And T

5

don t think you get the true pj cture :i n satt) ement ag:reemen

anyway. I don't tlee that just ting t.he settlement

ag:reement j s going to be Ol'" any pubJ:i c :i t ¡ agreE'\ th

Rusty. 1: don t the appl icabi to settlement

agreements.

liJR. l:'.!ORR::S~ J.uke, J am to where J was a

little ear.1Ü;¡r.

try:i ng to deaJ

It seems to me 1 i.k~: what we at"e

th :i fi settJ ament ts that ct
publ ic access to infot"IDation per.tained in mattet"s of. public

haaJ th or safety or mal feasance :i n off) ce , just for J acJ~ of a

b~t t:81: ll10-rd is

J mean :i t seems to me J:i that that j s where r as a

:mattet" of publ i.c pol icy, 't'1e shouldn' t bt~ a par.ty to seal i.ng

up informat:i on as to how much or somebody' s paternj th:i

or. any of that inf.or.mation, I agr.ee you, Russ. but I
think that we need to deaJ wi th ...'~ ann J t.h; nil: -- because J

don i t think we d'Ld i. t , and 1: am disappointed, frankly, th

what ~'le ended up doi a m:i nute 8g0 on SCOV€H'.Y because J

don't think we did the t"i.ght thing th r.egard to public

heal th and safety and the admi nj atratS on of pubJ j C off:i ce.

And I think we ought to let the Sup'leme Cour.t -- at least

gj Vfi them the recommendatj on. 'rhey may decj de t.hey don't.
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agree with us, But at least give them the recommendation

that on sett) ament agreement.s that J J restri ct pubJ j c

access to mat ter.s per.taining to pub1. ic health or saf.ety, the

adm:inist.ratJon of pubJic ice, that t.hat JS someth:ing that

we rshQuld recommend an acti.on that they tak~'" Because i:

thj nk' that is reaJ J y the ev:i) we ariE try; ng to get to. We

are trying to not hi.de things that are lear.ned in th~'

peopJ BS' courts that cou) d hurt t.hem And ~'ie ought t.o not

even the least bit bashf.u1.about just recommending that to

the Cour.t ,. But as as optmjng up our off: ces :i nto pr) vate
thi.ngs involving private litigants or oil compani.es that are

pri,vate :matters, the hard l!\iork they havlE dolllE for years, that

they ought to be entit1.sd to just ting in litigation.

Sometimes you can' the) p j t. you Get sued. That shouJ dn' t

mean it exposes a 1.1 your stuff., l-)ut we np.~d to cut ''1i th a

razor' and exc; se t.he evj 1 and d(=aJ th; t. And J th:i nk WI?

ought to do it r.ight he~e on settlements.

UNJPRNTrFJF.p SPRAKRR that an amendment?

¡VIR. t~¡ORRi:S 1, T. di.dn' t -- '\øihat the

:mot; on?

MR. DAVrS: The :motjon Waf' tJ:ieterll court

r.ecOl:ds can include settlement agreel'lents whethe~ or not

fj J ad of record.

l"HL !iJORRJS J, okay r than r "that rlEstd ct

pub1 ic access to information pertaining to matters of pub1. ic
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health 0"1 sa.fety OJ:' the admi.nî.str.a.t"ic;m of public offi.ct'7,"

MR. nAVJS: Accept the amendment..

. f!DGAR You mean .. and" r.a th~r. than .. or. . "

M'R l'l0RRJS: Okay t "and." 'Phoae are t.W(j thj ngs

that we ought not be able to hide.

MR. McMAINS You are ta J ki ng sboo t

those ar.a filed of r.ecor.d or. not?

li'R. ltl0RRJ S:

this con

MR, Md"IA tN'S

because of

T. am not sur.e, though, that in

has been done, you then go

~fhat do you do with the ones thatto the mechanical pr.oblem.

n't j n the record?

l'1R. l~JORRJS We)) t there has got t.o be a

mechari:i SID ¡¡ihere :i t -- Jet's that t you kno1l7, the PaJ J a.f.

Mor.ning 01:' i:ne í'.ustin Àmer.ic:an--Statesmän dec.tdefJ that

they ti'ant. to j nvoke thj $ ruJ e that. we are world ng on t then -ç¡ye

can ¡:¡mr.ely coma up with a machani.sm

transmi t ted to the court to be rev)

be r.eviewed in the hear.ing by the cour.t

those documents ar.e

-- t.hey are çj"cij ng to

They ar.e

going to be taken over there fo'J~ the jUd.gE! to J ook atbøfor~

the determination is made, Russ~ That "isn't -- t don't want
peopJ e truck:i ng through my off; ce t but t.hat j s no reason to

h'Ì_de f'l:'Olì\ a r.esponsibi 1 i. ty that l'ie have on theSt7 t!40

:i :mportan t areas.

MR. RF:ARn : Jf set.tJ .E!ment t. just
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says they ar.e goÜ1.g to pay a mill ion dollar.s --

¡iiR l.lORRIS If you want. to excJ ude sum~,

let's just spaci 1:ica1lY sa~i "excluding Sl¡mS of money."

l".R. RF.ARn: I,et me make sure" J am agree:i ng

to do certain corr.ective matter.s, or what is it you want

to
MR. MORRJ S

And 1: think that that

Okay, aJJ J am do:i ng :I ~ th:i ß

all that this this 1:t dOBan' t

s.ay 1::.hey know how riruch -- how much money t :i t (lOefi)1' t fiay t.hey

get to :lin1.01'l something about pater.ni tJl. 1:t just sa:y"s on

matters that --, where the set-t.J e:mI?Hit rest.:r:i ct.$ pubJ:l c a(~ces.s

to information pertaining to pub1. i.r: hea 1. th or saiety of the
admjn:i strati on of pubJ j C off:i ce,

MR. l.'icMAll\rs: No. My questi.on, though, is

does that put a duty upon the tr:i aJ judgiE beforiE ente)":i ng

_.- let' s say that the parti.€:s ar.e both adults, theyar.e both
entar:i ng an out of court sattJ emant, ~~ouJ d the ag:i~eement.

being out 0'( court to tendering to the judg'~ a dociiment that

onJ y ref) ects a dj smi ssaJ or taki ng nothi ng or whatever.
noes thi.s i,mpose a duty on th~7 ju,dge to fi.nd out vihether. or.

not -..
22. MR$ MORRJS: J don't th:ink so. I don't.

2.3 envi.sion i.t that way. T. have thought i.t through, but, to me,

24 it doesn't. Rut what it does allow us t.o do is t.o hide

2.5 something that is clear.ly in this vital, si.gn;. t¡.ca:nt, you
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1 know. ar.~a, these two ar.eas.
2. I"JR. l-1cMÁJNS Wel J, r am just thjnki ngabout

3 in J- &i.er.ms 0 '- the judg~s, though , if, youknol\1, the powe-i of

4 the p:ï~ess, b€!cause j f there ) s some controvers:i aJ fj g\ire t.hat.

5 has been indict~d or. whatever and
1(;'

have some kind of

6 or, you Jm01ìl f theriE j is something go; ng on, accused of

7 stealing and done in a ci.vi 1 context and thay go and sol,r~

8 the thing th a t.ake noth:i ng judgment f the judge doesn't

9 find out what the deal is The press ov~r ther.e goes to the

judge and , we) J f \,¡hat j s the deal , and the judge says,

1, i: don't know f it is none of my business. f(e is 11.able

to getpriEtty weJ J reemed by the just --
î\lIR. lfIORRtS We ar.e not changing the

emf.nt prociEdure,

CHA:rRlAAN SOUJ.RS ~ Rut. tJ:i s is whet.her or not

;6 filed of record, dght? J.et me see :if J h€fv'e got. :it.. You
t 7 are saying -- is this essence of i.t -- tha.t the r.ule

:i 8 abou't seaJ:i ng court records ahal J not sppJ y to set.t.J ament

19 agr.eem¡¡:nts, e,i:cept settlem(~nt agr.et::ment$ made in cases

20 i nvol vi f)g pubJ j c heaJ th and safety or maJ :i n pubJ:i c

21 of.fice, whether or. not ii led of. r.ecor.d.
22 MR I"lORRJS Yes. That j s not exactJ y how r

23 would ultimately end up wanting to wo~d it, but that is what
24

25

I am nO'

CHAJRl'.iAN soui;p-s: Okay. That:i s open to
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1 discussi.on. That i,s moti.on

MR MORRJS

MiL DAVi:S:

That j s my amendment

Amf:ndmient i.sat';ceptable to replace

the orj ginB) moti on.

J'US'11CF. PF.F.PJ.P.S: Jf there) s an aJ"gumtmt.

against thati J would J j to hear j t
MfL nAViS: Just a mi.niite ,you may.

CHAJRMAN SOl1J,P'S: Steve r.ícConn:i 00 and t.hen

Bi 11.

MR Ì"lcCONNJCO 1 don' t.hava an arg\iJifmt.

aç¡ains't it, but 1: don't :KnorR if we axe ta lki.ng about

something that TeaJ J y j i=m' t a p)"ob) am bacaust-l RuJ 1f ) 66 (b), j

guess now we are saying the parties can't ever. agr.ef: to it
and it j s sepa¡",ate, but RuJ e :i 66 (:b) as :i t :i s :now you can

discover. all setttemf:nt agreements. There no question
that they are dj scoverabJ e And J 66 (b), J don't know j f that.

doesn't solva our prOblem -j.t bei.ng its stati.is.

i.1R i'IORR:rS: ~ie just got. through for one th5 ng

voting that di.scoverab1.e stuff doesn i t matter..
MR. l"ïcCONNrCO J, doesn i t come undeT t.h:i s,

and that i,s wha't 1. am saying because undei~ l66 (b) .--

liJn.ere thj s j s g05 j1g to come Ill; :i s you want t.o see aJ J of th~~

settlement agr.eements that mii hafi enter(~d i.nto in a 1

case, right? That:is ~fhere :it :is going t.o come up Okay,

undar 166 (b) that says you can dÜicover. those settlement
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1. agr.eements. Nm4, 1.'1: the par.ti,es say this i,s confidlimt~i.al and

2 j t. is bet",qeen us and no one e) se r J don't know j f tJ-.i¿';Y can

3 get around that by 166 (b) saying they are d3.st'over.abh1'

4 because part) es can' t agree to make somethj ng

5 nondi.scoverablt',. 'loll under.stand ltfhat 1; am say'hi.g?

6 MR. nAVIS: Jt can be dj scov€!rabJ e And i.t.j JJ

protected.
MRN SPARKS (SAN AJ\G,F:,O): How about the

si. tuation somebody COIDt'S to me and they

going to pay you ami) J j on do) J arB but Yt"m

money back i. t yoo, t,,ver. te 11. you got i. t fo"t

cancer causj ng agent, somethi ng of that nature.

tare
t.o gj va t.he

J am taJ k:i ng

about publi.c health and safety. "(hey got a pr.ob1.em, they

just don't r'lant anybody aJ siE' to know about j t. so tfH.'tY don't

ever \iiant to to pay. So you go to YOl1"t client and you

say thj s j s t.hE! deaJ they have , you know, pr(-it.ty good

sum 'f.or. 'V1hat YOll have got wrong wi.th you But you havt'; got

to prom:i sa to keep j t. qu:i at becaUSE! that :r€!aJ J y :i S ~jf!

a.r~ talking about should we make voi.d those type of

settJ ements $

, McCONNJCO: And r don' t any prob:1 em

22 wi. th those bei.ng void & 1 T. am saying is then you get back

to ~lhat Sa,m Spa:r)rs was taJ k:i)1g about eai"J j e:r, frmri RJ Pai.o,

thay ar.e goi.ng to ~tr.uctur.e and dr.aft settlem~nt agr.eements

where they are reaJ J Y' mean:l ngJ ei:s. So J y.ouare go:i Dg t.o

23

24

25
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discove~ is settlement documents that ar.t~ full of a bunch of
meaning rh~torj c,

l"iR SPARKS (SAN ANGF:I.O) Rut a n~wspaper

r.epo~ter walks into my office and t you know, we have

djscov~Ted !fOU settJ ed here forsometh:i ng t now what. d:i d yon

settle for.? k1'ell r they \ß1ere cau.sing ca:nCer. 01.\t ne'te and t

paid a m:UH on doJJ S'rs for j t because th~y riEaJJ y got a

pr.oblem 'l'he piipl1.c ought to l(nm1 about it. T. don't want to

hav~ to pay the money back to them.

MR. McCONNtCO: Tha t the poi.nt we ai:e

taJ Jd JJg about,

lJJiL McM;Í\JNS You wou) d agree as J oog as you

get to keep the money.

. SP,ÍÌRKS (SAl\! ANGF.¡,O) : I th j th:i s :i s th e

p1.ibl1.C'S a('.;(;afjS to infor.mation that ;,s saf.f:ty and health r.t

is hurtj ng them out there, Steve. That was the whoJ e poi nt

about the discover.y rules too.

MR iolicCONNJCO: 1 th:ink you can soJve that

wi thout saying that all of. theRe have to be 'ci.led of r.ecord
and theiy an:t aJJ part of thE' record :i n thei CRSf!, comp) etaJ y

di.scover.able by anybody who COfi1eS by us.

CH'AJRlifAN SOUJ.F.S % J J nO:r'~ianeo He had

something to reRpond, l think.

MR. nOR S.M\1F.O It is reaJJy a smaJl point jf

25 you end up sayi,ng that wh;;,t Wl" are concerned about iR
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concealing infor.mation, then the information tan' t -- 1.S that
t. ~iOU an:! after?

MiL. MORRJS: Yes, onJy the infoy'mat:ion that h;:

of a public natura. 8ill.
. nORSANF:O: But:i t won't bi' :i n t.ne

tlement agr.eement. SQ you ar.e back to di.scovery,

iEffect:i veJ y.

i'iR J'10RRJS d "rest.ricting j,ubJ:icJ

access. " ot cour.se f sometimes in a tlement a,gr.eement. you

do make a~ part -- j f :i t :is not :i n t:i ng somewhere r :r

then th.ere is no r.estr.icti.on on you, but T. think that the
Supreme Court. should be ab) e to tiEJ J the J awyers of the statiE

you ara oper.a'ting under. the C01lr.tS paid for. the peoples'

taxes that Tl1e are not. going to Jet. you re!:tr:i ct. pubJ:i C flCCf!SS

to these two vital ar.eas of infor.mation.

ng :i R that :i R not. nORSANF.O: AJ J J am

going to be 1.n the settlement agi:~~e\lients.

. O'QUJNN The answer to that :is :is whi'Ü.

they make us agree to, 11 .
MR. SPARKS (SAN ANGF.J,O)

MR. O'QU!NN: Not only

That :if' )":ight.

11 l¡ie not let theni

hut we ~,¡on' t. evenread the four corners of the documents i

ta Ill; to them abou t "l1ha t happened ~

MR. MORRJS: Right.

MR. O'QU!NN: T.s tr.ying to get to both points,
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t think.

MR. SPARKS (SAN Aì\iGR1,()): Any agrf!ement tha.t.

restr.içts publ i.c accass to these a.teas is void.
MR MORRJS: Jt doesn' t it is vojd, That

is not the issue,

CHAJRl'IAN SOUJ,F:S: ¡.efty, riEa.d ma your words

again slow so T. (';an them down Her-e i,s
propos) tj on. AJ J ri ght, the propos) ti on j s

. MORRtS: "'the ter.m cour.t 't€cords also

:i no) udes sett) ament agreements ~;hether or not"

eHA1:RMM~ SOUhRS: Hold it r.î.ght the't(~,

1"1R. iVJORRJS "fj Jed of record"

eHA tRiYfAN SOUl 1'i;~S Okay.

l\fRw lVJORRJS: "whioh restr:icts pubJic (''Woess

to in1:or.nati.on" "-- make that "matters" -- "to matters

concerning pubJ:ic heC'lth or safety or to :informat:ion

r.oncer.ning the administration of publ ic office."

j\1R. l'lcMj.\JJ\S J have a on

SOìH,ES: Okay., 'tahat is the question?

MR One veri fy:i ng questj on . the
'function of this pr.oposal. and amendment to make st~ttl.ement

agreements othe)"''f'1:i sa not. sco~lerabJ e?

ì.HL ivIORRtS:

deaJ j ng wi th dj scovery here

MR, iVlcMA tNS

No, not we ar.~ not

We are deB) j ng th--

T. don' t mean disc;ov~r.able, T.
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mean subject to this 't'ule \iinat 1: am gf:tting at i,s you say

that court records mean -- court records aJ ready j s dafi ned

to cover filed settlement documents ï.t fi led settlement
documents 7 j n part 7 t.ÌJat J w'ant to seal. So you have got t,('

them out You hava got one step f.ur.ther. to go i.f. you

aTe go:i ng to cover -~_. if :VO'l are go:i ng to put. that j n but.

take the fi lp.d settlem€:nt dom,nnents out.

l'.R. MORRJ S: We) ) 7 J don' t. th:ì n)e you are j n

othel: 'tlfords, 1: just said "whf'Jther or. not 'filed" i.n my

diEf: nt:i on, and wh:ì ch wou) d mean tbat :i s t.ne new def) n:i ti on as

pertaini.ng to the settlements of what cour.t r.ecords .--

CB';\JRl'lAN SOtJ,RS: we add thi s sentence,

Rusty, may we add thi.s sentence to meet you'! concern and 1l1i.ll

l,eft~i accept j t. "otherw:i se, theJ J just y

tetm court recoi:ds does not include settlement agi:eements

lfhether or not ) ed of J'"ecord."

20

21

22

MR. MORRT.S: Yes

CHAJRÌYjl~N' S()U1I:¡~S: That. j 5 okay.

t'HL iViORRï.S 'l'hat i.s what T. am tr.yi.ng to g~t

1'HL MCÌ"IAJNS: '1'hat j R what J thought you rqE~rt~

g~tting at, but it is not --

MR BRANSON: How:is that again? J djdn't

23 follow you.

24 CHAJRMAN soui.r:s AJJ )~:ight., jf

25 "the term cour.t t'ecor.d also incl.udes
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set t l.ement a.gr.eements t whethp.i:' or. not f.i.led 0'(

record 1 wh:i ch restrj ct. pubJ j c acce~s to matters

concer.ning public health and saiety. or to

j nrormati on con ce)"'n j ng the sdm:in:i strati on of pubJ j c

office; other.wise, the term cöur.t record does not

j no) ude settJ emant ag:reem¡:nts tfhether or not fj J ed

of r.ecord." is the whole text.

MR MORRJ S J thj tha t J S r j n e ~

CtU:(RlYlAN SOUJ1ES: Okay,any oppos.tti.on to

that?
MR. SP,\RKS (SAN AN'GF:l,O): A1'fHi't you t.ry:ing to

say the term does not include settlement agr.eements excpet

those affect; 1lg p\ibJ j c haaJ th and safet.y f \,¡ih;i ch --

CHAT.R'MAN SOUhP.S: I 11. havliJ Holly type thi,s

aJJ r; ght.tomorrOil1, and j f ¡¡'ie want to rf~VerSiE thE-; gr'ammar

is the consensus that we do it thi.s ,,'fay o't not.
. ~f'rl\mAi.:r. ~ A mora forecfuJ of sayj ng

it. it does not include, unless it aff.ects public health and

safety.
RRANSON: tlie are talJd ng now about

set't 1.ement agret~ments '~qhere r histori.ca llY r tha def.endant h.l'S

said okay, r am go; ng to pay th:i s amount of money, and the

plai.nti ff has said, okaY'r r 11 ta,kt--: i, t and 11. not

24 d:i ssem:i nate t,ha :i nfo:nnt't:i on, II

"5 eRA T.RMÃN SOUl.F.S Yes.



1 13RAl\JSON: are not doing ,. 1:

2 hopø -- and J at miE make ~ura J understand j t t %ìlOUJ d

.3 enco'Ur.ag-e a detendant to be abli~ to come in and aRk a court

4- to seaJ thj ~ sett.) e:ment, or tha amount. of j t. or any-tn; ng

5 about it, 'thout thf' plai.nti.f"E 'fi agreement. T.5 that

6 corrí-!ct.?

7 CHAJRJvlAN SOUJ.F.S: 'That j s (!orrect.

8 J-USTi:e¡; pf:ì"PtifiS are talki.ngabout the

9 documant j taeJ f or sometnJ ng mora?

10 etrf\IR,£lAl\¡ SOUI,¡:S ~ ~~'.el ar.e saying that an

J J agretH!ìEmt

12 JUS,:PJCF: Pf':¡:PI,F.S: I mean the reaJ document

13 that has the terms.
14 CnÃ JR1'1AJ\1 soui .F.S That j ø not the end of .: .t.... l-.

15 JUSTICE PRR1?lsES Okay.

i 6 CHAJRfiJAN SOUI,F.S Jf the document -- t.he

17 document may bp. discove'lablp., or. may not bp. s~laled, but also

J 8 the any agreemant -- that j s rj ght, -~ we are taJ ng

19 about a r.acord, okay, you can't seal a r.ecor.d -- you can't
20 ReaJ a record that restrj ctø access to j "forma on that
21 includes an agreement that r.f:Stt'ic:tR acc:esf. to i.nto'rmation

22 about these thj ngs .
23 MR. MORRIS: Tho~e two thi ngs,

24, CHAIRl'1AN SOm,F.S Okay, any opposj tj on to

25 that? All t'ight, that 11 stand then pafised by unan imi
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t i. f we want tor.ever.se the m:'der.s so that i. t says i. t doesn't

2. j nc) ude sattJ ament agreements except these -- we J J worl(

the dr.aft3 that out tomor.r.ow th subçommi. t tea and get í, t

We wj J J stand then adjourned untj J 8: 30 unJ ess

8 recessed at 5 40 pm , to reconvene on

9 Febr.uary 10th, 1990. at 8 o'clock a.m )

you want

7 (At this time the hearjng

4

5 you-all want to star.tat 8 or. 7 30 -- what time

10

:12

13

J 4.

15

J 6

17

:18

20

21

22

23

25

6 to start? ght o'cJock


