
WILLIAM V.DORSANEO 1/1
ATTORNEY AT LAW

3315 DANIELS
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(214) 692-2626

February 6, 1990

TO: Members, Supreme Court Advisory Committee

FROM.: William v. Oorsaneo, III

RE: Texas RUles of Appellate Procedure

A number of different proposals for amending the Texas Rules
of Appellate Procedure have been 

suggested since our lastmeeting. The Court itself has made several suggestions. Addi-
tionally, particular courts of appeals have made numerous
suggestions for changes to existing appellate rules or to
proposed changes contained in the draft rules published in the
Texas Bar Journal. This report covers these jUdicial suggestions
as well as suggestions made by members of the bar.

Several adjustments to the AppellateRules apply to more
than one of them. First, the Court should adopt the amendments
to the Texas Rules of Appellate Procedure adopted by the Court of
Criminal Appeals on June 5, 1989. See Order Adopting Amendments,
52 Tex. B.J. 893 (1989) . Second, all references to "supreme
jUdicial district" (see Tex. R. App. P. 57(a) (1) J should be
changed to "dist.rict." See proposed Rules 12, 74 and appendix
for criminal cases. Third, the word "nonjury" should be used
uniformiy in Rules 41(a) (1); 41 (comment); 52 (d); 52 (comment)
54 (a); 54 (comment) and wherever else, rather than "non-jury."

The following proposals cover specific appellate rules,
regardless of whether they were included in the 

published draft
rules that appeared in the Texas Bar Journal. The followingproposals emanate from the Texas Supreme Court.

V'1. TRA 100 (g) . Restore following language to rule as
adjusted in light of Banales v. Jackson, 610 S. W. 2d
732 (Tex. 1980), because it was deleted by accidentwhen former TRCP 21a was subdivided into separate rule
subparts:

"Any order of the court of appeals denying a
motion for an extension of time to file a motion
for rehearing shall be reviewable by the supreme
court. "



vi

v/3.

0-.\\ .

4.

si~í6 ~~~. ?/ l). ff.
TRAP 133, 170. Consider clarifying Court's authority
to issue per curiam explanations and to decide cases
wi thout oral arguent. See Court's proposed Amendment
to Rules 133 and 170.

TR 130 (çi . Consider amending as follo"s: t~. 'S'10

(c) Successive Applications. If any party files
an appiication within the time specified or as
extended by the Supreme Court any other party
llfO was entitled to file an applioation in whioh
(may do so within forty days after the overruling
of the last timely motion for rehearing filed by
any party. J

TRAP 140. Consider wholesale amendment that makes
direct appeals discretionary and that specifies a
procedure for determining whether the Court has
jurisdiction. See Court's proposed amendment to Rule
140.

P t:. 791-o 73:;

The Court has also asked the Committee for guidance con- ~cerning amendments to briefing rules to deal with counsel' s ~
attempt to avoid page limitations by decreasing margins, misusing ~
appendices, etc. No specific proposal has been made.

The fOllowing proposals emanate from particular Courts
Appeals. This part of the report includes the current rule
part, the proposed amendment as pubyìshed in the Texas Bar
Journal, if any, and the suggested revision.

Uniform Terminology in Criminal Cases.Rule 3 (b) .

Rule 4(c) .

Rule 4 (f) .

Rule 5(b)(5).
Rule 11.

RUle 12.

Rule 13 (i) .

Rule 16.

Rule 20.

of
sub--

73E
Number of Copies.

Manner of Service.

Motion, Notice and Hearing.

Duties of Court Reporters.

Work of Court Reporters.

Failure to Make Deposit.

Court of Appeals Unable To Take Immediate
Action.

Amicus Curiae .Briefs

Rule 40(a) (3). When Party Unable To Give Security.

RUle 40 (b) . Appeals in Criminal Cases.



Rule 41 (a) (1) .

Rule 41 (a) (2) .

Rule 42 (a) (3) .
Rule 44.

Rule 46(d) .

Rule 46(e) .

Rule 51(c) .

Rule 53 (k) .

Rule 54(c) .

Rule 57 (b) .

Rule 59 (b) .

Rule 61.

Rule 72.

Rule 73 (i) .

Rule 74 (a) .

Rule 74 (h) .

Rule 75 (f) .

Rule 80(c)

Rule 86 (a) (4) .

Rule 86 (e) .

Rule 87 (b) (1) .

Rule 88.

Rule 90 (c) .

Rule 90 (h) .

Time to Perfect Appeal.

Extension of Time

Mandatory Acceleration.

Appeals in Habeas Corpus and Bail; Criminal
Cases.

Notice of Filing.

Payment of Court Reporters.

Duty of Clerk.

Duty of Appellant to File.

Extension of Time .

Attarneys' Names.

Voluntary Dismissal (Criminal Cases).

Oisposi tion of Papers When Appeal
Dismissed in civil Cases

Motions to Dismiss for Want of Jurisdiction.

Form and Content of Motions for Extension of
Time.

Names of All Parties To The Trial Court i s
Final Judgment.

Length of Briefs.

Arguent.
other Orders.

Issuance of Mandate .

Recall of Mandate.

In Criminal Cases.

Execution on Failure to Pay Costs in Civil
Cases.

Determination to Pulish.

Order of the Supreme Court.



Rule 91.

Rule 100 (f) .

Rule 130 (b) .

Rules 131 and
132.

copy of Opinion, etc.

En Banc Reconsideration

Time and Place of Filing

Appendix for criminal Cases

Applications



TRA
RULE 3. Definitions; Uniform Terminology

Existing Rule 3 (b) :

***

(b) Uniform Terminology in Criminal Cales
Ii briefs and.( other papers in crinal appeals, the
Pares shoula be ..eferrd to as "the appellt" and
"the Stater' ' 

prova labels such as "appellee,"
"petitioner," "repondent," "movant," etc., sholllci
be avoicied uns they ar necessar to clari a.
question of proc:ur law. In habea corpus pro
ceedgs the person for who$e relif. the wr. is
asked should be i:fer to as "th applicat."

No Proposed .Aiendment

Suggested Revls~on,

Rule 3 (b). Since appeals are now allowed by the State,
the parties should be referred to as the
appellant and the appellee, not appellant and
the State.

Rule 3 (b)



TRA
RULE 4. SIGNING, FILING AND SERVICE

Existing Rule 4 (c) :

***

(c) Number of Copies.
(1) Each part shall file s.Íx copies of briefs, peti-

tions, motions and other papers with the Clerk of
the Cour of Appeals ìn which the cae is pending.
Any cour of appeals may by locl rule authorize
the filing of fewer or more copies.

(2) Each par shall file twelve copies of its appli-
cation for wrt of error with the Clerk of the Court
of Appeals. In addition to filìng hi original petition
for discretionary review with the Clerk of the Court
of Appeals, the filing party shall deliver eleven
copies. The State Prosecutig Attrney may deliv-
er the eleven copies to the Clerk of the Cour of
Criminal Appeals.

(3) Each par shall file twelve copies of all other
papers addrssed to the Supreme Cour or Court of
Criminal Appels with the clerk of the cour to
which it is addrssed.

Proposed Rule 4 (c) :

(c) (No chanqe.)

Suggested Revision:

Rule 4 (c). The number of copies $hould be unitorm ror
the Supreme Court and the Court of Criminal
Appeals, that is, an oriqinal and
11 çooi es or no Or iqina1 and 12 c:ooi es.
(This $hould be done in parts 2 and 3 of this
rule. )

Rule 4 (e)



TRA
RULE 4. SIGNING, FILING AND SERVICE

Existing Rule 4 (f) :

***

(I) Maer of Se~ Servce uiy be personal
or by mai Persona servce includes delie.- of
the copy to a,ck or other reponsible person at.
the office of counl Servce by rnis complete
on mailg.

Proposed Rule 4 (f):

(f) Hanner ot Service. Service may 
De personal ( ,) øt ):

maiir. or bv tele~h9nie doeument transfe+ to the ~a~tvis cu+r~nt

teleç:o~ier numberl. Personal service includes delivery Of the
copy to a clerk or other responsiDle person at the office of

counsel. Service DY mail is complete on mailinq.

Suggested Revision:

Rule 4 (f). This rule does not def ine serv ice by
telephonic document transfer. Is service
complete when the document is sent?

Rule 4 (. 1



TRA
RULE 5. COMPUTATION OF TIME

Existing Rule 5 (b) (5) :

**.*.

(5) Motion, Notice and Hearing. In order to
establish the application of subparagrph (b)(4) of
ùi rue, the part acvel'ely affected is required to
prove in the trl court, on Swoni inotion and notice,

the date on which the part or his attniey firt
either reeived a notice .of the judgment or acquird
acal knowledge of the signing and that this date
was more th twenty days after the judgment was
signed.

Proposed Rule 5 (b) (5):

(b) (No change.)

Suggested Revision:

Rule 5 (b) (5). This rule should specifically state that a
finding by the trial jUdge is requi red (as to
the date on which notice was first required)
after proof in the trial court on sworn
motion has been made. !his would benefit the
clerks in checking in the transcript. An
order Signed by a trial judge stating the
date upon which the appellate timetable
begins would be most helpful.

Rule 5 Cll (51



TRA
RULE ii. DUTIES OF COURT REPORTERS

Existing Rule ll:

(a) Th duties of offcial cour rertrs sha be
performed unciersupervion. of the presicig judge
of the. cour anci shall inlude, but not be limite to:

(1) attndig. all sessions of cour and makig a
ful rerd of the evidence when reueste by the
judge or any par to a cae, together With all
objections to the admissibilty of the evidence the
rulings and remarks of the cour theren;

(2) maing a full record of jur arments and
voir ci examitions when requeste to do so by
the attrney for any pa to a cae. together wi
an objectons to such arments, the l'gs and
- remarks of the cour theren; . .

(3) fig all exhibits with the clerk;

(4) prepårig offal tinscrpts of .aU sul: evi- .
dence. or other procedigs, or any porton thf,
subjet to the laws of th state, the$ l'es an the

instrctions of the preg judge of the cour and

No Proposed .Amendment

Suggested Revision:

(5) peorming such other duti relatig to the
reportr's offci ciuties as iny be dict by the-
judge presiding. .

(b) Exibits and materils used in the tr of a
cae and all of the reord in a cae. are subject to
such orders as the cour may enter thereon.

(e) In cae of ilness, pi-S$ of offcil work or
unavoidable. absence or . diabilty of the official

cour reortr to. perform the duties 
in (a) abovet!e presicin~ judge of the 'cour may, in hidi~tion, authori a deputy i-port to act in plae of

and perorm the ciuti~ of the offcial rertr.

(d) When a def~dant is convicte and sentenèed
to a term of moi: th tw. years and no appeal is
taken, the cour reportr sha fie the nontrn-
scrbed note$ of the proceecig with the ditrct
c!erk wihin 20 i!ya following the .expirtion of the
tie for perfectig appe The ditrct elerk shall .
not be reui to retain the notes beyond 15 yea
frm the cite of their fig. :

RUle 11. Often we receive questions about whose duty
it is to prepare the exhibits for
transmission to the appellant Court -- the
c0':rt reporter or the trial Court clerk.
T.is would be cleared up by a specific ~ule.

Rule 11



TRA
RULE 12. WORK OF COURT REPORTERS

Existing Rule 12:

(a) It shal be the joint reponsibilty of the tra!
anci appellate co to insur tht the Vlork of the
cour repOrtr is accomplished tiely.

(b) The presidng judge of the trl cour shall
inur tht the work of the .cour reportr is timely
accomplished by settg priorities on the varous
elements of the reports Vlorkloadto be ob$erved
by the .reportr in the conduct of the- business of the .
cour reportr's offce. Duties relating to proee
ings before th cour shal tae preference over
other work.

(c) To ai the judge in setg the priorities 
in (b)

above, each court reportr shall report in wrtig to
the judge on a monthly basis the amount anci natue
of the business pendig in the cour reportr's. office. A copy of ths report shall be fied with the
Clerk of the Cour of Appeal of ea Supreme
Judici Distrct in which the cour sits.

?l:oposed. .~ie. i2~- .-
(a) (No chanqe.)

(b) (No chqe.)

(c) '10 aid the judqe in .ettinq the priorities in (b)

above, each cour reporter shall report 

in writinq to the jUdge
on a monthly basis the amount and nature of the business pending

in the cour reporter's office. A copy 
of this report shall be

filed with the Clerk of the Cour of Appeals of each _lAi6t~;

llA~ttt_¡I,(di istrict in which the cour sits.

(COM W 1990 ~GE: Tex1~al corrective chana. oplv. i

si9~ased~e-~$:s'~n4'~., . ., ~ ""
Rule 12. References in this rule should be to the

district not Supreme Judicial District.

Rule 12



TRA
RULE 13. DEPOSIT FOR COSTS IN CIVIL CASES

Existing Rule 13 (i) :

***

(i Failure to Make Deposit. If the requirw
deposit for costs is not ten~ered, the. ~Ierk may
decline to file the rerd, motion, or petition, or the

court may cimis the proeeng.

NO Proposed Amendment

Suggested Revision:

Rule 13 (i). The clerk should be able to decline to file
the record, etc. ~ (not or) the Court
should be able to dismiss..

- .-.- -- --

Rule 13 (il



TRA
RULE 16. COURT OF APPEALS UNABLE TO TAKE IMMDIATE ACTION

Existing Rule 16:

The inabilty of an)' cour of appeals havig jur-
diction of a cause, mattr, or contrversy reuírg
imrnedíte action to take such immedate acon by
reason of the ilness or absence or unavaílabiltyof
at least two of .the justices thereof maybe estab-
lished either by the certcate of the clerk or any
justice of such cour of appeals, or by the afficiavît
of counsel for any part to such proceedg estab-
lishing the facts to the satisfaction of the cour of
appeals from which immeciate acon is sought. In
determing the nearest cour of appeals withn the
meaning of section 22.22O() of the Government

Code its stright-lie distance from the courthouse

of the county where such cause, mattr, or contr
versy is or was last pending in the tral court shall
govern. A cour of appeals is available to take
immediate action under the proviions of said Ar-
cle when two or mort justices thereof, not diqual-
ifec, ar present for duty or ca readily become
present for duty within the time when such action

must be taken. If the inabilty of the nearest cour
of appeals to take such immediate action is also
established in the manner hereinabove pro\ríded,
such action may be taken by the cour of appeals
next nearest to such courhouse.

NO proposed Amendment

Rule 16
Page 1 of 2



i~ 16. COURT OF APPEAS UNABLE TO TAKE IMMDIATE ACTION (Continued)

Suggested Revision:

RUle 16. This rule allows for a cause requiring
immediate action to be taken to the nearest
court of appeals . However, once a cause is
taken to the nearest court, does that court
have any power to issue a wri t to a jUdge
outside its district?

Is the nearest court of appeals acting as
itself or as the original court of appeals?

The only appendix attached to the rules
pursuant to RSl (c) and 53 (h) governs criminal
cases only.. More and more, we are receiving
requests about the proper way to prepare a
transcript and statement of facts in a civil
case. When the Suprele Court repealed the
predecessor rules to 51(c) and 53(h), it was
unclear whether the orders issued pursuant to
those rules were also repea1.ed. Upon inquiry
to the Supreme Court about the Situation, we
were told new. orders would issue. As of yet,
we have not been informed as to the decision
by the Supreme Court.

Rule 16
Page 2 of 2



TRAP
RULE 20. AMICUS BRIEFS

Existing Rule 20:

The clerk of the appellate court may receive but
not file amicus curae briefs. An ainicU$ cure
shall comply with the briefmgrules for the pares,

and shall show in the brief that copies have been
furished to all attrneys of record in the cae.

Proposed Rule 20:

TR 20. Amicus rCUriaei Briefs
The clerk of the appellate cour Dlay receive but not file

amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that

copies have been furnished to all attorneys of record in the

case. r¡n civil cases. an ami~us curiae brief shall not .~ceed

50 Ðaaes in lenath. ex~lusive of Ðaaes ~ontainina list of n~mes

and addresses of Ðarties. the table of contents. index of

authorities. Ðoints Qf error. and anv addendu~ containina

statutes. rules. reaulations. etc. The court mav. UÐon motion

and ord.r. Ðermi t a lonaer b+ief. 1

(CO~ TO 1990 CHANG:E: To Ðrovlde for a maximum lenath for

amictls curiae briefs in civil cases to confot" with Rules 74 (hl
and 136 (el .)

~~e.ed :Rev~s-loni
. .,.,~"

Rule 20. Please note typographical error "a nd" should
be wand." Also, the added portion is
unnecessary since the rule already requires
that the amicus curiae brief comply with the
briefing rules for the parties.

Rule 20



TRA
RULE 40. ORDINARY APPEA -- HOW PERFECTED

Existing Rule 40 (a) (3) (B)~d æ1

(3) When Party is Unable to Give Security.

***
(B) The appellant or hi attrney shall give

notice of the fiing of the affidavit to the oppoing
par or hi attrney and to the court reportr of
the cour where the cae was tred with two
days after the fiing; otherwe, he shall not be
entitled to prosecte the appelwithout payig
the costs or giving secty therefor.
***

.-- ..~~.~

(F) If the appéllant is able to payor givesec-
ty for a pa of the costs of appeal, he shall be
requir to make such payment or give such
securty (one or both) to the extnt of his abilty.

Proposed Amended Rule 40 la) (31 031 and eFl;
... ."

(3) When Partv is Unable to Give Security. (No change.)

Suggested Revision:

Rule 40 (a) (3) (8). This rule should clarify the time for p~Ying
costs when improper notice has been g:iven.
I.e., otherwise, he shall not be entitled to
prosecute the appeal without paying the costs
or giving security therefor wi thinth.e time
limi t al¡owed by rule 41.

Rule 40 (a) (3) (F). This rule should read: -. . . he shall be
required to make Such payment or give such
securi ty (one or both) to the extent of his
abili ty wi thtn the time limi t orovided by
rul, 41 (~) ."

Rule 40 (a) (3) (B) _
áMd (F)



TRA
RULE 40. ORDINARY APPEA -- HOW PERFECTED

Existing Rule 40 (b) (1) :

(b) Appeals in Criminal Cases
(1) Appel is perfectd in a cral cae by giv-

ing tiely notice of appeal; except, it is unneces-

sar to give notice of appel in death penaty cas.
Notice of appea sha be given in wrtig fied with

the clerk of the tral cour Such noticesha be
sufficient if it shows the desir of the defendant to
appeal from .the judgment or other appealable order;
but if the judgment was rendered upon hi plea of
guty Qrnolo contenciere puruat to Arele 1.15,
Coe of Crimial Predur, and the punhment
3Sessec does not eJee the punihment rem-
menc .by the prosecutor anci agr to by the
defenclt and hi attrney, in order to prosecute an

appe fo.. a. :nonjurdictional defec or errr that
oc prior to entr of the plea the notice shall
state that the. tr cour grnteperrissionto
appeal or shal spec that those mattrs were
l'ec by wrttn motin .and rued on before. trl
The clerk. of the tr cour shall note on copies of

the .notice of' appeal the number of the eauseand
the cly .thtnotice was flec, and sha imedtely
send one copy to the clerk of the approprite cour
of appe and one copy to th attrney for the
State.

Proposed Rule 40 (b) (1) :

(b) Appeals in Criminal Cases.

(1) (No change.)

Suggested Revision :

Rule 40 (b) (1). was tbis rule meant to cbanqe 44.02 prOViso?
Rul e 40 (b) (1) not c:onsi stent wi th art.
26 .l3 (.a) (3) · Should 40 (b) (1) apply only to
felonies? If 40 (b) (1) applies only to
fel0l?ies, is 26.13 in c:onflict W.th non-
proviso 44.02?

RU.e 40 (b) (1)



TRA
RULE 41. ORDINARY APPEA -- WHEN PERFECTED

Existing Rule 41 (a) (1) :

~(1) Time to .Perect AppaL. When secty for
costs on appel is i:uìr, the bond or afclvit in

lieu theref shall be fied with the clerk withi
th clys. afr the judgment is signed or, wi
ninety clys afr the judgment is signed if a tiely

motion for new tr ha ben fied by any pa. If
a depoit of cah is ma in liu of bonclthe sa
shal be mae wi the same peri

Proposed Rule 41 (a) (1) :

(1) Ti~e to Perfeet ADDeaL. When secuity for costs

on appeal is required, the bond or affidavit in lieu thereof

shall be filed with the clerk within thirty days after the

jUd91ent is siqned,or, within ninety days after the jUdg-

ment is signed if a timely motion for new trial has been

filed by any party (or if anv Dartv hls tiiielv filed a
teauest for findinas of fact ~t1d eonç:lusions 9f law in a

non;urv easeJ. If a deposit of cash is made in lieu of

bond, the same shall be made wi thin the same period.

Suggested Revision:

Rule 41(a)(1). w~ sugge7t.yoU cite the rule governing the
.timelY filing of a request for findings of
fact and conclusions of law. Also, rule
could be changed to delete the last line of
r?le 41(a) (1) and in the first sentence
simply add the word "deposi t." For example
.Whe~ security for costs on appeal i~
requi.red the bond, the deposit or the
affidavit in lieu thereof . . ."

Rule 41 ta) (1)



TRA
RULE 41. ORDINARY APPEAL -- WHEN PERFECTED

Existing Rule 41 (a) (2) :

***

(2) Ezte oj Time. '.An extnsion of tie
may be grnted by the appellte cour for late fig
of a cost bonci or notice of appeal or makig the
clposit reuied by pargrph (a)(l) or for fig the
affcivit, if such bond 0.. notice of appeal is fied,

deposit is made, or affcivit is Iùed not later than

fi ciys afr the lat ciy allowed ancl with
the same period a motion is fied in the appellatecour renably eJClaining the .nee for such exn.
sion. If a contest tóan affidavit in lieu of bond is
sustaed, the. time for fiing the bond is extnded
unti ten ciys after the contet is sustaed unless
the tr cour fici and retes that the afcivit is

not fied in goo faith.

Proposed Rule 41(a) (2) :

(2) Extension of Time. (No change.)

Suggested Revision:

Rule 41 (a) (2). '!is rule should read: -If a timel~ contest
to an affidavit in lieu of bond is
time1v SUstained . . . . - Also, the rule
should provide what the consequences are, if
the trial court finds and reci tes that the
affidavit is not filed in good faith.

Rule 41 (a) (2J



TRA
RULE 42. ACCELERATED APPEAS IN CIVIL CASES

Existing Rule 42 (a) (3) :

(3) In all accelerated appeals frominterloetory
orders and in quo wartoproeeings, the bond,
or the notice or affidavit in lieu theref, shal be
filed, or the deposit in lieu of bond shal be mad~,
within twenty days afr the judgment or order IS
signed. The rerd shall be fied in the appellte
cour with th days af the judgment or order
is sign The appellt's brief shall be filed within
twenty days afr the record is fieci and appellee's
brief shall be fied with twenty days afr appel-
lat's brief is fied Faiure to iùe either the reord
or appellant's brief wi the tie speeeci, unle8
reonably exlaed, shal be grund for ciisinal
or afee uncier Rule 60, but sh not affecthe cours jucton or its authority to consider
materi fied late

No Proposed Amendment

Suggested Revision:

Rule 42 (a) (3). This rule should specifically state whether

the time limit required in ordinary appeals
to file a IIotion for extension of time to
file a perfecting instrument or the record is
required to be followed in this rule.

Rule 42 La) (3)



TRA
RULE 44. APPEALS IN HABEAS CORPUS AND BAIL:

Existing Rule 44:

(a) The Reord. In habeas corpus or bai pro
ceedìngs when wrttn notice of appeal frm a judg-
ment or an order is fied, the tlD$criptand, if
requested by the applicat, a statement of fact,
shall be prepared and certied by the clerk of the
tral cour and, within fiften days aftr the notice

of appeal is filed, sent to the appellate cour for
review. The appellate court may shortn or extnd
the .tie for filig the reord if there is a :ronable

iantion .for the nee for such acton. When theIS rd is received by the. appellate cour the court

::1 set the time 
Io.r the filing of briefs, if briefs

~ desird, and shall set the appeal for submission.

(b) Hearng. Such caes, taken to the court of
lPals by appeal, shall be heard at the earliesttlClble time. The appellant nee not be person-
~ present, and such appeal shall be heard and

determined upon the law and the facts arising upon

rerd. No incidental question which 
may have

arn on the hearing of the application before the
court below 

shall be reviewed. The only design of
the appeal is to do 

substantial justice to the party
appealing.

(e) Orders o.n Appeal. In such caes, the appel-
late court shall render such judgment and make
such orders as the law and the nature of the case

may requir, and may make such orders relative to
the' costs in the cae as may seem right, allowing
costs and fixng the amount, or allowing no cost at
alL.

(d) Stay of Mandate. Notwthstanding Rule 86
and other provisions of these rules, when an appel-
late court affirms the judgment of the court below
in an extrdition matter, thereby sanctioning extr-

dition of appellant, or reverses the judgment of the
court below in a bail mattr, includig bail pending
appeal pursuant to Arcle 44.04(g), CCP, thereby

grnting or reducing the amount of bail, within
fiften days .after the appellate cour has rp.ndered

judgment a part who in good faith intends to seek
discretionar review shall file with the clerk of the

No Proposed Amendment

CRIMINAL CASES

apperlate cour a. moti?,: for st8y of mandate, ap-
pendmg thereto his petition for dìscretionarv re\'iew
showing reasons for re\;ew of the judgmeiÌt of the
appellate court by the Court of Criminal Appeals.

The cl~rk shall promptly submit the motion \\;th
~ppendix to the appellate court or one or more
judges ll the. court deems appropriate for immedi-

ate consideration and determination. If the motion
for st:y is. grnted. t:e clerk shall file the petition

for discretion~ry review and process the cause in
a~cordance "nth Rule 2!l2(f). If the motion is de-
nied, the ('Ierk shall issue a mandate in accordance
wit: the judgment of the appellate court, and the
losing part may present the motion with appendix

to. the Clerk of the Court of Criminal Appeals who
will pr.0mptly submit them to the Cour or one or
~ore J.udges as. the Gourt deems appropriate for
immediate consideration and determination. The
Court of Criminal Appeals may deny the motion or
stay or recall the mandate. If mandate is staved or
recalled, the clerk of the appellate court shall file
the pe?tion for discretionar review and process the

cause m acordance with Rule 202(f).
(e) Judgment Conclusive. The judgment of the

cour of appeals in appeals in such caes shall be
final and conclusive if discrtionary review is not
gr~te by th~ Co~rt of Criminal Appeals. If di-
cretionar ~,?ew IS grte, the judgment of the
Court of Cnminal Appeals shall be final and conclu-
sive. In either case, no further application in the

same case can be made for the wrt except in caes
specially provided for by law. '

ee) Appellant Detained by Other Than Offcer.
If the appellant in such ~ cae is detained by any
person other than an officer, the sherif receiving
the mandate of the appellate court shall immediate
ly cause the perSon so held to be dicharged; and
the mandate shall be sufficient authority therefor.
. (g) Judgment to be Certified. In such caes, the
Judgment of the appellate cour shall be certed by
the ~lerk thereof to the officer holding the defend-

ant m custoy or,. when he is held by any person
other than an officer, to the sheriff of the proper
county.

Rule 44
Page 1 of 2



TRA
RULE 44. APPEALS IN HABEAS CORPUS AND BAIL: CRIMINAL CASES (Continue

Suggested Revision:

Rule 44. This rule does not provide a time limi t as to
when a notice of appeal is due to be filed..
In addition, the rule states that the
deadline for filing the record runs from the
date the notice of appeal is. filed. The rule
could be amended to conform with the ti.me
limits set forth in civil accelerated
appeals.. That is, the notice of appeal could
be due 20 days from the date of the signed
order, the record due 30 days from the date
of the signed order, the appellant l s bri ef
due 20 days after the record, and the
appellee's brief due 20 days after the filing
of the appellant's brief. Of course, the
rule should continue to provide the court
wi th broad flexibility as does rule 42 in
civil cases. Here, as in rule 42, it should
be clarified if the extensions of time are
governed as in ordinary appeals.

Rule 44
Page 2 of 2



TRA
RULE 46. BOND FOR COSTS ON APPEA IN CIVIL CASES

Existing Rule 46 (d) and (e):

***
(d) Notice of Filng. Notication of the filing of

the bond or certcate of deposit shall promptly be

given by counsel for appellant by maìling a copy
thereof to counsel of record or each part other
than the appellant or, if a part is not represente
by counsel, to the part at hi lat known address.

Counsel shall note on each copy served the date on
which the appeal bond or certificate was filed. Faì-
ure to serve a copy shall be grund for dismissal of
the appeal or other appropriate action if appellee is
prejudiced by such failur.

(e) Payment of Court Reporters. Even if a bond
is fìled or deposit in lieu of bond is made, appellant
shall either payor make arngements toPllY the
court reportr upon completion and delivery of the
statement of facts.

Proposed Amended Rule 46 td) and te):

Cd) Notice of Filinq. Notification of the filinq of the

bond or certificate of deposit shall promptly be qiven ~'/iAJi_;¡

t;'f reachl appellant by -j1.¡1.Jif- rservina) a copy thereof t'/
r#'/iA"/_;¡ I;t l'f;r#'/'frj (on all Darties in the trial c:c;)Urt toaether
with notice o() '/'f l;jr#~/;j'fJ1 I;t~;t IJ~j"//J~;/j;;_¡¡jJitl'/t¡ 11.t Ij

;jtJ1 11._ l"/;t It;;t;;.;JiJ;rJ 1't11r#'/iA"/;';¡¡ IJ'/ IJ'(; l;jtJý 1 jJ 1~1._ 1 ¡jilJ

~Ji;~/jrjrJt;_;'J 1 1~'/iAJi;';¡ 1;'~j¡¡/Ji;t; I'/Ji/;j~~/~'/;ý 1;.~t1;rJ the date
on which the appeal bond or certificate was filed. Failure.. to
.L serve j I~'/;ý (all other Darties) shall be ground for

dismissal of the ra~Pellant's) appeal or other appropriate action

if lA appellee is prejudiced by such failure.

Ce) Payment .of Court Reporters. (No chanqe.)

Suggested Revision:

Rule 46(d). It is not clear who must give notification of
the filing of the bond.

Rule- .46(e). This rule should also inèlude making
arrangements for payments to the trial
clerks.

Rule 46 (d) and (e)



TRA
RULE 51. THE TRANSCRIPT ON APPEAL

Existing Rule 51 (c) :

*,'t:';
(c) Duty of Clerk. Upon perfection of the ap-

pel, the clerk of the trl cour shall prepare under
his hand and seal of the cour and iiedtely
trnsmit the trnscript to the appellate cour desig-

nate by the appellant. The pages of the trcript
shall be numbered consecutively and there shall be
an index prepaed by the clerk showing the loction
of eah docment in the trscript. The trnscript
shall be prepare in the fonn direc by the Su.;
preme Court and the Court of Criminal Appeals
which will make an order or orders in such respect
for the guidance of tral clerks. In criminal caes,

the trnscript shall be made in duplicate and one
copy shall be retained by the clerk for use by the
partes with pennission of the cour

Proposed Amended Rule 51 (c) :

(c:) Duty of Clerk. (No c:hange.)

Suggested Revision:

Rule Sl(c). In criminai cases, the clerk is required--to
retain a duplicate of the transcript for use
by the parties with permission of the court.
The rule should specify which court. I.e.
trial court or appellate court.

Rule 51 tc)



TRAP
RULE 53. THE STATE!1ENT OF FACTS ON APPEA

Existing Rule 53 (k):

***
:(k) Duty of Appellt to File. It is. th. appel.
lat's ciuty to caUse the statement offac to be
fiec with th Clerk of the Cour of Appeal

Proposed Amended Rule 53 (k):

(k) Duty of Appellant to File. (No change.)

Suggested Revision:

(k) Duty 01. App Court Reporter to F"ile It is the

appelan~~court reporter's duty to cause the statement of
facts to be filed with the Clerk of the Court of Appeals.

Rule 53 (k)



TRA
RULE 54. TIME TO FILE RECORD

Existing Rule 54 (c) :

***

(e) Extnsion of Time. An extnsion of time
may be granted for late filng in a court of appeals
of a trnscript or statement of facts, if a motion

reasonably explaining the need therefor is filed by
appellant with the court of appeals not later than

fifteen days aftr the last date for filng the record.

Such motion shall also reasonably explain any delay
ÍD. the request requird by Rule 53(al.

Proposed Amended Rule 54 (c) :

(c) No change.

Suggested Revision:

Rule 54 (c). This rul e should also incl ude a requi rement
to reasonably explain any delay in the
request required by rule 5l (b) .

(c) ExensiOl of Tune An extension of time may be granted
for late filing in a court of appeals of a transcript or
statement of facts, if a motion reasonably explaining the

need therefor is filed, by appellant in the case of the late
transcript and by the court reporter in the case of a late
statement of fscts, with the court of appeals not later than
15 days after the last date for filng the record. Such motion
shall also reasonably explain any delay in the request
required Rule 53(a).

Rule 54 (c)



TRA
RULE 57. DOCKETING THE APPEAL

Existing Rule 57 (b) :
"':i'"
- (by Attorneys' Names. Before an attrney hasfied his brief he may noti the clerk in wrtig of
the fact that he represents a named par to the
appeal, which fact shall be by the clerk note upon
the docket, opposite the name of the par for
whom he appear, and shall be re~arded by .the
coûrt as having whatever effect is given to the
appece of a part to a cae without brief filed.
Afr brie.fs have ben filed, the name of the attr-
ney or attrneys signed to the brief shall be entered
by the clerk on the docket, opposite the name of the
approprite par if such names have not aly
been so entere. The clerk shall adci the names .of
additional counsel on reuest.

Proposed Amended Rule 57 (b) :

(b) Attorneys' Names. Before an attorney has filed his .J

1i brief he (or sheJ may notify the clerk in writing of the

fact that he r or she i represents a named party to the appeal,

Which fact shall be '/t t,.ri; I ø¡.;ttt noted rQ'I the çlerk i upon the
docket, opposite the name of the party for whom ~; rthe attor~evi

appears, and shall be regarded by the court as having whatever

effect is given to the appearance of a party to a case. without

iA brief rhavina been) filed. After briefs have been filed, the

name of reaCh) iri; attorney øtl_iiøt~;1_ sign;~/iørinai the brief

shall be entered by the clerk on the docket, opposite the name of
the appropriate party if such names have not already been so

.entered. The clerk shall add the names of additional counsel

l.J on request.

Suggested. .Revis!on i

RUle 57 (b). This rule should allow the clerk to add
addi tional counsel on request; however, the
clerk should be allowed to deSignate one
attorney for each party for the 'purpose of
receiving notice and for the filing of
papers, if the attorneys fail to timely
designate lead counsel.

Rule 57 (b)



TRA
RULE 59. VOLUNTARY DISMISSAL

Existing Rule 59 (b) :

,':'it *

(b) Criminal Cas. The appeal may be di-
missed if the appellant withdrws his notice of
appeal at any time prior to the decision of the
appelate cour The withdrwaL. shall be in wrting
signed by the appellant and hi counsel and filed in
duplicate with the clerk of .the cour of appeals in
whieh the appe is pendig, who shall inedately

. forward the ciuplicate copy to the clerk of the trl
cour in which the notice of appeal wa filed No-
tice of appea may not be withdrwn afte.. the
decision of the court of appeal is delivere without
the consent of the State and approval of the cour
of appe. If consent and approval ar obta.ed,
th opinon of the cour of appe sha be with-
drwn and the appeal sha be dimised Notice of
the cimisa sha be sent to the clerk of the tral
cour in which noti of appeal vias. fied

Proposed Amended Rule 59 (b) :

(b) No Change.

Suggested Revision:

Rule 59(b). Provides that the clerk of the appellate
court forward a duplicate copy of the motion
to dismiss the appeal to the clerk of the
trial court. This is not necessary since the
filing of the motion does not represent anv
action by the court. The ruling by the
appellate court is what is determina tive.

Rule 59 Cb)



TRA
RULE 6l. DISPOSITION OF PAPERS WHEN APPEA

DISMISSED IN CIVIL CASES

Existing Rule 61:

In all ca in which appeals Or wrta of err ar
. dismised the appellant or par fiing the tr
scrt or statement of facl:, without fuer leave
of cour shall have the right to. 'Wthdraw the tr

. scrpt 0.. $tatement of facl:, uness it contain ori~
na papers belonging to an aciverse par, in which
event, leave of cour shall be had before such origi
nal papers ar withdrwn

No Proposed Amendment

Suggested Revision:

Rule 61. This rule should provide for the disposi ti-on
of all papers in all cases, with reference to
the a p pro pr i ate s tat ute s 90 v ern i n 9
di sposi ti on of exh ibi ts , etc.

Rule 61



TRA
RULE 72. MOTIONS TO DISMISS FOR WANT OF JURISDICTION

Existing Rule 72:

Motions to dimiss for want of jurciieton to
decide the appeal and for such defects as defeat the

jursdiction in the particular cae and canot be
waived shall also be made, filed and dockete within
thir days aftr the filing of the trnscript in the
cour of appeal; provided, however, if maóe afr-
wards they may be entertinec by the cour upon

such term as the cour may deem just and proper.

Proposed Amended Rule 72:

Hotions to dismiss for want ot jurisdiction to decide the

appeal and tor such rother) defects as defeat the jurisdiction in

the particular case and rwhi~Ò 1 cannot be waived shall also be

made, filed and docketed within thirty days after the tiling of

the transcript in the cour of appeals; provided, however, it

~de afterwards they may be entertained by the cour upon such

term as the court may deem just and proper.

(ÇOMM TO 1990 CHANGE: Textual c;orrective chanae onlv.)

Suggested Revision:

Rule 72 . Why is this rule necessary? If the defect istruly jurisdictional, it can't be waived and,
therefore, can be raised at any time..

Rule 72



TRA
RULE 73. FORM AND CONTENT OF MOTIONS FOR EXTENSION OF TIME

Existing Rule 73 (i) :

***
(i when an exnsion' of time is reuete for

fig the statement of facts, the facts reli upon to

reasnably exla the nee for an exnsn must
be support by the afdavit of the cour repol'r,
0.. the certicte of the tr judge,. wmchsha
include the courrepol'i:s estiate of the earliest
date when the statement of facts wil be avaiablefor fig. .

No Proposed Amendment

Suggested Revision:

Rule 7 3( i). When an extension of time is request'eQ 'for.
the filing of the transcript, the facts
relied upon to reasonably explain the need
for an extension must be supported by the
affidavit of the trial clerk. This
requirement should be added to this rule.

Rule 73 (i)



TRAP
RULE 74. REQUISITES OF BRIEFS

Existing Rule 74:

Briefs sha be brief. Briefs sha be fied with
theCIerk of the Cour of Appeal. They shall be
addrssed to "The'Cour of Appeals" of the corrct
Supree Judici Distrct. In civi eas the partes
sha be designated as "Appellat" and "Appellee",
and in crmil eaes as "Appellant" and "State",

(a) Names of All Paries. A complete lit of the
names of all partes shall be liteci .at the begig
of the appellat's brief, so the members of the cou
may at once detenn whethér they are ciqual-
ifd to serve or should recue themselves frm
parcipatig in the decion of the eae.

(b) Table of Contets and Index of Authorities
The brief shall conta at the frnt thereof a table
of contents with page references where the di
sion of ea point relied upon may be found and
al an index of authrities alphabetically argec
together with reference to the pages of the brief

where the sae ar cite The subject mattr of
each point 0.. gtoup of points shall be indicate in
the table of contents.

(e) Prliminar Statement. The brief should
conta a brief gene.-l statement of the natu of
the cause or offense, ie" whether it is suit for
dages on a note, or a prosection for murer,
and the result in .te cour Such statement .should
seldom exceeci one-ha page. The cietals should be
reserved and stated in connecton with the points to
which they ar pertent.

(d) Points of Err. .A statement of the points
Upon which an appel is precate shal be state inshort form. without arent and be sepately

numbere. In patheses afie each point, refel'
ence shall be mad to the page of the recrd where
the mattrcomplained of is to be found. A point is
suffcient if it di the attntion of the appellate

. cour to the errr about which complait is made: .
In civi caes, complaints tht the evidence is legaly

0" factully insufficient to support a parcular is-sue or fidig, ancichallenges dite agat any
conclusions of law of the tral cour based. upon
such issues or figs, may be combinec. undeJ:. a

single point of err rasing both contentions. if the

rero references and the argument unde the poiit
sufficiently dirt the cours attntion to the nature
of the complait mae regarding each such isue or
fidig 0.. lega concusion bas theren. Com-
plats mae as to severa issues or fidigsrelat-
ing to one grun of recovery or defense may be
combined in one point, if sepa.-te rerd reference
ar mae.

(e) Brief. of Appellee. The brief of the appellee
.shall reply to the points relied upon by the.appeHant
in due order when p.-ctcable; and in civi caes, if

the appenee desires. to complain of any rag or
acton of the tral court his brief in regar to, such

mattrs shall follow substatiy the fori of the
brief fo.. .appellat.

(f) Arment. A brief of the argent may
present separtely or gruped the points relied upon
for reversal The arment shal include: (1) a fai,
condened statement of the fac pertent to such
points, wjth reernce to the pages in the l'ord
where the saie may be found; and (2) such dius
sion of th fact and the authorities relied. upon. as

may be reuiite to mainta the point at issu~ If

Rule 74
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TRA
RULE 74. REQUISITES OF BRIEFS (Continued)

Existing Rule 74 (Continued):

complat is made of any par of the charge given
or refued, such part of the charge shall be set out
in full. If complaint is made of the improper admis-
sion or rejection of evidence, the substance of such
evidence so aditt or rejected shall be set out
with references to the pages of the record where
the same may be found. Repetition or prolixity of
statement or argument must be avoided. Any
statement made by appellant in hi original brief as
to the fac or the record may be accepte by the
eourt as correc unless challenged by the opposing

par .
(g) Prayer for Relief. The nature of the relief

sought should be clearly state.

(h) Length of Briefs. Except as specified by
local rule of the court of appeals, appellate briefs in
civi caes shall not exceed 50 pages, exclusive of

pages eontaining the table of eontents, index of

authorities,points of error, and any addendum con-
taining statutes, rules, regulations, etc. The court
may, upon motion, permit a longer brief. A .court
of appeals may dirt that a part file a brief, or
another brief, in a partcular cae. If any brief is
unecessarly lengthy or not prepared in conformity
with these rules, the cour may require same to be
redrwn.

(iì Number of Copies. Each par shall file six
copies of his brief in the cour of appeals in which
the cae is pendig. Any cour of appeals may by
rule authorize the filing therein of fewer or more
copies of briefs.

(j) Briefs Typewrtten or Printe. The brief of
either party may be tywrttn, or prited. If

tywrttn, it must be double spaced.

(k) Appellant's Filng Date. Appellant shall file
his brief within thir days after the filng of the

trnscript and statement of facts, if any, except that
in accelerated appeals and habeas corpus appeals
appellant shall fie his brief within the time pre-

scribed by Rule 42 or Rule 44.

(I) Failure of Appellant to File Brief.

(1) Civil Cases. In civil caes, when the appel-
lant has failed to file his brief in the time pre-

scribed, the appellate cour may dismis the appeal
for want of prosecution, unless reasonable explana-

tionis shown for such failur and that appellee has
not suffered material injur thereby. The court
may, however, decline to dismiss the appeal, where-
upon it shall give such diecon to the cause as it
may deem proper.
(2) Criminal Cases. In crimial caes, appel-

lat's failur to file a brief in the tie prescribed

shall not authorie dimissal of the appeal or, except

as herein provided, consideration of the appeal with-

out briefs. When the appellant's brief has not been
filed with such tie, the clerk of the appellate
cour shall noti counsel for the pares and the

tr judge tht appellant's brief ha not ben fùed
If no satifactry response is reeived with tei
days, the appellate eour shall orner the tral judge

to immediately conduet a hearig to determine
whether the appellant desires to prosecute his ap-

peal, whether the appellant is indigent, or if not
indigent, whether retained counsel has abandoned
the appeal, and to make appropriate fmdigs and
recommendations. For this purpose the tral judge
shall conduct such hearings as may be necessar,
make approprite findings and recommendations,
and prepare a record of the proceedigs. If the
appellant is indigent, the judge shall take such
measures as may be necessar to assur effectve
representation of counsel, which may include the
appointment of new counsel. The reord so made,
including any orders and findings of the trl judge,

shall be sent to the appellate court, which may take
approprite action to insur that the appellant's
rights ar protete, including contempt proeed-
ings against counseL. If the trl judge finds that

the appellant no longer desires to prosecute the

appeal, or that he is not indigent but has failed to
make necessary arngements for filing a brief, .the
appellate court may èonsider the appeal without
briefs, as justice may requir.

(m) Appellee's Filng Dates. Appellee shan file
his brief within twenty-five days aftr the filng of
-appellant's brief. In civi caes, when appenant ha
failed to file his brief as provided in this rule, the
appellee may, prior to the cali of the case, fie his
brief. which the cour may in its dicretion regard
as a correct presentation of the case, and upon
which it may, in its discretion, affirm the judgment
of the court below without examining the record.

(n) Modifications of Filng Time. Upon wrttn
motionshO\\'Ìg a reasonable explanation of the
need for more time, the cOUrt may grnt either or

both partes further time for fiing their respective
briefs, and may extnd the time for submision of
the case. The court ma\" also shortn the time for
fiing briefs and the submission of the cause in cae
of emergency, when in its opinion the needs of
justice require it.

(n) Amendnient or Supplementation. Briefs
may be amended or supplemented at any time when
justice requires upon such reasonable term as the
court may prescribe, and if the court shall stre or

refuse to consider any par of a brief, the court
shall on reasonable terms allow the same to be
amended or supplemented.

(p) Briefing Rules to be Construed Liberally.
The purose of briefs being .to acquaint the cour
with the points relied upon, the manner in which
they arse, together with sueh argument of facts
and law as will enable the cour to decide the same,

a substantial compliance with these rules will suf-
fice in the inst of justiee; but for a flagrnt
violation of th rule the cour may reuir the case
to be rebriefed.

Rule 74
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TRAP
RULE 74. REQUISITES OF BRIEFS (Continued)

Proposed Amended Rule 74:

Briefs shall be brief. Briefs shall be filed with the Clerk

of the Court of Appéals. Théy shall be addressed to 'The Court

of Appeals' of the correct '14~tfétifé 1:¡14rl/'Ø/'_i. IVJ (d) istrict. In

civil cases the parties shall be d.esignated as 'Appellant' and

.Appellee', and. in criminal cases as 'Appellant' and 'Staté*.

(a) Names of All Parties (to the Trial Court's 'final

JUdament 1 . A complete list of the names (and address.s) of all

parties (to the trial court's final îudament and thelr counsel in

the trial court. if any) shall be listed at the beginning ot thé

appellant's brief, so the members of the court may at once

determine whether they are disqualified to serve or should recuse

themselves from participatinq in the decision of the case (a~d so

the clerk of tlie court of aDDeals may DroDerlv notitv the Dar-ies

to the trial court's final îudament and thelr counsel. if any. of

the îudament and all orders of the court of aDDeals).

(b) Table of Contents and Index of Authorities. (No

change. )

(c) Preliminary Statement. (No change.)

(d) Points of Error. (No change.)

Ce) Brief of Appellee. (No change.)

(f) Argument. (No change.)

(g) Prayer for Relief. (No change.)

(h) Length of Briefs. Except .as specified by local rule of
the court of appeals, appellate briefs in civil cases shall not

exceed. 50 pages, exclusive of pages containing the (list of names

and addresses of oarties.) table of contents, index of

Rule 74
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TRA
RULE 74. REQUISITES OF BRIEFS (Continued)

Proposed Amended Rule 74 (Continued):

authorities, points of error, and any addendum containing stat-

utes, rules, requlations, etc. The court may, upon motion,

permi t a longer brief. A court of appeals may direct that a

party file a brief, or another brief, in a particular case. If

any brief is unnecessarily lengthy or not prepared in conformity

with these .rules, the court may require same to be redrawn.

( i) Number of Copies. (No change.)

(j) Briefs Tyewritten or Printed. (No change.)

(k) Appellant's Filing Date. (No change.)

(1) Failure of Appellant to File Brief. (No change.)

(m) Appellee's Filing Oates. (NO change.)

(n) Modifications of Filing- Time. (No change.)

(0) Amendment or Supplementation. (No change.)

(p) Briefing Rules to be Construed Liberally. (No change.)

(fa) Service of Briefs. All briefs filed in the a-o-oellate

court shall at the same time be served on all -oarties to the

trial court's final ;udament.)

(COMME;NT TO 1990 CHANGE: This amendment. toaether witn other

simi lar amendments conformina other a-o-oel la~e rules. reauires the

1:arties to anv a1:1:ea1 to serve c01:ies of ail Qa1:ers filed with

the clerk of the a1:1:ellate cour;t fexce1:t the statement of facts

and the transcri1:t). and the clerk of the a1:1:ellate cou~ to mail
notice and c01:1es of all a1:1:ellate' court orders and o1:1n1ons on

all 1:arties to the trial court's iudament. )
Rule 74
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TRA
RULE 74. REQUISITES OF BRIEFS (Continued)

Suggested Revision:

Rule 74. Should refer to jUdicial district not Supreme
Judicial District.

Rule 7.4 (a). This rule as well as other previous rules and
comments suggests that the clerk of the court
of appeals notify the parties to the trial
court's final judgment and their counsel, if
any, of the orders of the court. There are 2
problems with this requirement. First, the
appellate courts should notify counsel onlv,
not the party and their counsel. Second, all
parties to the trial court's judgment may notbe involved in the appellate process. In
other words, if ten parties are named in the
judgment but only three are involved in the
appeal, then there is no need to send routine
notices to the other seven parties no longer
involved. In addi tion, this rule requires
that the brief contain a list of the names
and addresses of alr parties t.o the trial
court's final judgment and their counsel in
the trial court. Again, shouldn i t counsel sn
acoeal be the important factor. For example,
one party may have had attorney A for trial
counsel and now has retained attorney B. The
notice proviSions throughout the appellate
rules will cause a great increase in expense
if the appellate courts are ~i red to __
notify all carties to the judgment and their
trial counsel and thei r a'Dcellate counsel.
For example, a will contest inVOlVing several
heirs.

Rule 74(h). Th~s ri:1e shoU~d. apply to the length of
briefs in both civil ~ criminal cases.

Rule 74
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TRA
RULE 75. ARGUMENT

Existing Rule 75 (f) :

***
(I) A par to the appeal desirg ora arent.

sha fie a reuest therefor at the tie he fies his
brief in the cae. Faiur of a par to fie a
request shall be deemed a waiver of hi right to ora

axt in. the ea Although a par waives hi
right to oral argument under this rue, the colU of
appeals may neverteless direct such pai to ap-
pea and submit ora arguent on thé submiion
date of the cae.
The cour of appeals may, in it discrtion, ad

vance civì caes for submision wiout ora ar_
ment where ora arment woulci not materi aid
the cour in the detennnation of the issues of la.w
and fac presented in the appeaL. Notice of the
subniion date of caes without ora arguent
shal be gien by the cleJkin wrtig to al atr-
neys of record, aid to any' part. to the 

appea not
presente by counl, at least twenty-one days prior
to the submission date. The date of the notice shall
be cieemed to be the date such notice is deli
into the custoy of the Unite State Posta Sec.
es in a properly addrssed pot-paici wrpper (en-
velope).

NO Proposed Amendment

Suggested Revision:

Rule 75(f). A party to the appeal desiring oral argument
shall make request therefor at the time he
files his brief in the case bv notinq on the
front riqht-hand corn~r of hls brief that he
is reauestinq oral arqument. This additionstates the specific place to request the oral
argument, as Opposed to letters, cards,
notes, etc. that are kept in files away from
the briefs. Also the Court should be able to
advance both civil and criminal cases for
submission without oral argument where oral
argument would not materially aid the court.
Also the time limit for notice to the parties
should be changed from 21 days to 2 weeks so
that the notice prOvisions concerning
argument and no argument cases is the same.
See Rule 77.

Rule 75 (.f)



TRA
RULE 8 O. JUDGMENT OF COURT OF APPEAS

Existing Rule 80 (c) :

***

(c:) Other Orders. .In addition. the court of ap-
peals may make any other appropriate order. as the
law and the nature of the cae may require.

No Proposed Amendment

Suggested Revision:

In addition, the court of appeals may make any other
appropriate order as the law and the nature of the case may
require, includini abatini the appeal and remandinr the
cause to the trial court for a hearini on any issue.

Rule 80 (c)



TRA
RULE 86. MADATE

Existing Rule .86 (a) (4) and (e):

(a i Issuance of Mandate. Tht- cJe:-k sn..!; iss;," G
mandate in accoròanCE \\ith th.. jUÒtrien: and st:¡¡:
deliyer it to thE' cìerk of th.. t!"Íai cour. witnou:

waiting for thE payrnen: of costs UP0I', e:\-piratior. 0:
on€' of th€' foIlo\\ing periods:

***
(41 Fiften days after receipt by the clerk of an

order of the Supreme Court denying writ of errr or
an order .of the Court of Criminal Appeals refusing
discretionan' reyiew.

***

(e' Recall of MandatE:. If a court of appe..i"
y..c¡;:.es. moà!fies. corT£'cts or reforms its juåtrJen:
ab?:, thE mandat~ has beer. issued. tht- rrandat~
snGo! naw: no further effE'Ci anè a new mandate may
bE issue¿. ThE clerk shal; a: onCE gin notiCE or

suer. ..\7: tü thE clerk of the tr..: court anèto at
pa!Lj¿'~

No Proposed Amendment

Suggested Revision:

Rule 86 (a) (4). '!e time limit for issuing amanda te Should
be increased to allow for the filing deadline
of a motion for rehearing in the higher
courts to elapse. In most instances within
15 days after receipt by the clerk of the
order of the Supreme Court denying writ, we
have not yet received the record back from
the higher court. Therefore, we should be
allowed to wait for the return of the record
until we issue our mandate.

Rule 86(e). Once a mandate issues, a Court of appeals
should not be able to vacate, modify, correct
or reform its judgment unless it is to
correct a clerical error.

Rule 86 (a) (4) and (e)



TRAP
RULE 87. ENFORCMENT OF JUDGMENTS AFTER MADATE

Existing Rule 87 (b) (1) :

***
(b) In Criminal Cales,

(1) Judgent of Affrmance. When the judg-
ment of the appellate cour affìrs the judgment of
the cour below in a caein which bail has ben
allowed, the clerk of the tral court shaH send an
acknowledgement to the clerk of the appellate cour
of the receipt of the mandate and immediately file
the same and forthwith issue a capiaffor the arrst

of the defendant for the execution of the sentence

of the court, which shall reite the fact of convic-

tion, settng fort ~ offense and the judgment and
sentence of the court, the appeal from and affir-

ance of such judgment and the filing of such man-
date, and shall command the sheriff to arrst and
take into his custody the defendant and place him in
jail and therein keep him until delivere to the
proper authorities, as directed by said sentence.
Such capias may issue to any county of this State,
and shaH be executed and returned as in felonv
caes, except that no bail shaH be taken in such
caes. The sherif shall fortwith execute such
capiaf as diected. The sheriff shaH notiy the
clerk of the tr court and the clerk of the appellate

court when the mandate has ben caed out and
executed.

No Proposed Amendment

Suggested Revision :

Rule 87 (b) (l). It is not necessary for the trial clerk to
acknowledge receipt of the mandate to this
C-ourt. Also it is not necessary for the
sheriff to notify us when the mandate has
been carried out and executed. We would
suggest that this language be deleted.

Rule 87 (b) (1)



TRA
RULE 88. EXECUTION ON FAILURE TO PAY COSTS IN CIVIL CASES

Existing .Rule 88:

If neither part)" to a cÌ\-il cas~ pays the costs
~for~ the time prescri~d for issuance of the man-
date. the clerk of the appellate court shall prepare a
bil of cos~ showing the part)" or parties against
whom such cos~ have been adjudged and shan
trnsmit it to the clerk of th~ tral court. who shaE
issue execution for same as for cost, in the tral

court. On collection. am- cos~ due to the clerk of
the appeliate COUrt shaJj"bE. remittedtci suet. clerk.

No Proposed Amendment

Suggested Revision:

Rule 88. This rule should allow the appellate court to
collect costs after issuance of a mandate
al so.

The appendix should apply to both civil and
cr;iminal cases and should delete references
to SUDreme judicial district and to appellant
and the state. It should read appellant and
appellee since the State is now allowed to
appeal. Also the thickness of each volume of
the transcript should be set forth.

Rule 88



TRAP
RULE 90. OPINIONS, PUBLICATION AND CITATION

Existing Rule 90 (e) and (h):

***

(e) Detion to Publish. A injority of the
jutice pacipatig in the decion of a cae shall
determe, prior to the tie it is issued, whether an

opinon meets the crteri for publihing, and if it
doe not meet the crteri for publication, the opin-
ion sha be ditribute only to the penons speifed
in Rule 91, but a copy may be fuhed to any
intereste penon. On eah opinon a notation shall
be ~e to "publih" or "do not publih."

***

(h) Order of the Supreme Court Upon the
grnt or refusal of an application for wrt of errr
whether by outrght refusal or by refual no revers:
ible errr, an opinion previously unpublished shall

fortwith be released for publication, if the Su-
preme Cour so orcers. .

Proposed Amended Rule 90 (c) and (h):

1_1 L£ Determination to Publish. A majority ot the

justices participating in the decision of a case shall determine,

prior to the time it is issued, whether an opinion meets the

criteria for publishing, and if it does not meet the criteria for

publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any inter~

estedperson. On each opinion a notation shall be made to

.publish" or "do not pUblish." (AnY oarty may move the aooellate

court to reconsider the determination whether to oublish an

ooin1on. The ;ustices oartic1oatina in the decision of a case
may reconsider their determination whether to oublish an 90inion

after it has issued. However. the aooeilate court shall not

Rule 90 (c) and (h)
Page 1 of 3



TRA
RULE 90. OPINIONS, PUBLICATION AND CITATION (Continued)

Proposed Amended Rule 90 (c) and (h) (Continued): ~

order any un~ubllshed o~inio~ to be ~ublished after the Su~reme

Court or Court of Criminal A~~eals has acted on any ~artx/s

~~~liç:atlon for writ c,f error. discretionary review. or any other

relief. Th~ SUi;reme Cou~ or the çourt Qt Criminol A~l)eals me.y

on reQVest ot any 'Darty or non-'Dar~Y to 'a coqrt of a'D'D4jal,
decision orde~ a coqrt ot ~Q'Deals 0'D1nion puplish,d at any tim.. J

(h) Orcler of the Supreme Cour. Upon the qrant or refusal

of an application for writ of error, ~~;i~;t/~ý/ø~ttiW~tlt;t~_.i

øt i~ý /t;t~_.i I~Ø It;ý;t_i~i; I ;ttøt I an opinion previously unpub-
lished shall fortwith be released - rbv the çlerk of the couTt of

~l)'DealsJ for publication. Ilitli-;/l~Pt~;/~Ø~tl_ØIØt_;t_1

r CQMM TO - 1990 CHGE: To ~reclnde 'Dublication of an
un~ubli~hed o~inion by a court of a'D~éals afte~ court action in

the a~~eal Py ~~e SU'Dreme çourt or the Court of Criminal A~~e~l$:

to 'Droviqe that anyone. whether or not a ~a~ty. can seek an order

trom tne Su'Oremeçourt or Court of Criminal Ap~eals to 'Oublish
arty sucn o'Dinion at any time: to reauire th, clerks of ttie courts

of a'O'Oe~ls to r.lease for 'Oublication all court of a~'Oeals

o'Olnions followina QJartt or refusal of wr~_t 9f error bv the

SU'O~eme Cou~ of Texas and to make. other textual chanaes. J

Rule 90 (c) and (h)
Page 2 of 3



TRAP
RULE 90. OPINIONS, PUBLICATION AND CITATION (Continued)

Suggested Revision:

. Rul e 90 ( c) 1 .

Rule 90 (h) .

This. should be corrected to include a full
set- of ( ) ~ Does section (c) . allow for a
request by a Court of appeals to tbeSupreie
Court or Court of Criminal Appeals to publish
a previously unpublished court of appeals
opinion? If not, the rule should do so.

This rule states that, if an application forwrit of error is granted or refused,
automatically, the previously unpublished
opinion of the Court of Appeals shall be
published. There may be times when the Court
initiaiiy grants, and then withdraws the
deciSion. Publishing should simply be
ordered by the Court when necessary,
and not be an automatic occurrence.

Rule 90 (c) and (h)
Page 3 of 3



TRA
RULE 91. COpy OF OPINION ANp JUDGMENT TO ATTORNEYS, ETC.

Existing Rule 91:

On the date an opinion of an appellate cour is
haded down it shal ~ the duty of the cle..k of the
appellte cour to inaù or deliver to the ele..k of the
tr cour to the trl jicige who tred the eae,and
to one of the attrneys for the plaitiffs or the
State and one of the attrneys for the defendats a
copy of the opinion delivere by the appellate cour
and a copy of the judgment rendere by such appel.
late cour as entere in the inutes. The copy
reived by the clerk of the tr cour shall be by
him filed among the papers of the cause in such
cour When there is mon! th one attrney on
ea side, the attrneys may designate in advance
the one to whom the copies of the opinion and
jucigrent shall be mailed. In crminal eaes, copies
shall also be provided to the State Prsectig
Attrney, P.O. Box 12405, Austi, Texa 78711. and
to the Clerk of the Cour of Criinl Appeal and
any appellat representig hielf.

Proposed Amended Rule 91:

TR 91. Copy of Opinion and Judqment to li,1;,t.Øt'f;1" 11..t'#J

(Intei-ested 'Parties . and Other Courts)

On the date an opinion of an appellate court is handed down,

ii l'/ri_1-1- IYJ; iiri; 1~tJ1.1 IØt the. clerk of the appellate court iø
rshalll mail or deliver to the clerk of the trial court, to the

trial judge who tried the case, and to Ø'f;løtl1.ri;I_1.iøt'f;1,ltØt
ill; l'Pi_J.'ft.l.tt, IØt l1.rit6 ll1._1.t6 l_'f~ IØ'f_ Irft l.irit6 1_1.t.Øt'ft61'f ItØt l1.ll;

~;tt6'f~_'fi'/ (th~ State and each of the defendants in a criminal
çase and to each of the carties to. the trial court's fin~l
iUc;~ent in a civil case) a copy of the opinion ~t6iJ.ýt6tt6ø. rhanded

~J by the appellate court and a copy of the judgment rend~red

by ,tJtri .rtne) appellate court a~. en.tered in the minutes.. (Oeliv-
erv 01' a cartv havina counsel indicated. of record shall be ~ade

on çounsel. J The '#rf'P1 1 tt6'#t6I.tt6ø. 1~1 I1.Vi_ clerk of the trial court

Rule 91
Page 1 of 2



TRAP
RULE 91. COpy OF OPINION AND JUDGMENT TO ATTORNEYS, ETC. (Côntinued)

Proposed .Amended. Rule 91 (Continued):

shall ';;/'/ý lYi/.jt file~ rthe coov of the ooinion) amonq the papers
of the cause in such court. When there is more than one attorney

.ø1\ /;ø.øVt /;./.~; (for a partv) i the attorneys may designate in
advance the one to whom the copies of the opinion and judgment

shall be mailed. In criminal cases, copies shall also be provid-. .ed to the State prosecuting Attorney, P. O.Box 12405, Austin,

Texas 78711 and to the Clerk of the Court of Criminal Appeals

_J\~/_J\1 / ø.pp; iiø.J\t/t;pt;;';J\t/.J\;/~/'jt;.ø i t .

(COMMENT ON 1990 CHANÇ;E: This amendment. toaether with other

similar amendments conformina other aooellate rules. reauires the

oarties to any apoeal to serve copies of all oacers filed with

the clerl: of the accellate court (exteot the statement of facts

and th~ transcriotl. ang the clerk of the aOt)ellate court tÇ) mail

nQtice and çÇ)oies of all aooel¡ate court o~der$ and ooi~ions on

all oarties to the trial court's ;udmnent.)

Suggested Revision:

Rule 9l. Agai.n this rule requires the clerk of the
court to notify parties that might not
be parties to the appeal. This rule, unlike
the prior rules, specifically allows for
service to be on counsel indicated of record
instead of the party. Wha t counsel?
_previous rules require a listing of trial
counsel, but, again, appellate counsel is
whât is important. There should be a
pr ov.isi on her e ,as well as a gener al
provision applying to all of the appellate
rules, that, if more than one attorney
represents a party and if the attorneys fail
to designate in advance the one to whom
copi e.s . of al 1 cor respondence is t.o be sent.,
then the appellate court may so designate.

Rule 91
Page 2 of 2



TRA
RULE 100. MOTION AND SECOND MOTION FOR REHEARING

Exi~ting Rule 100 (f) :

***

(f) En Bane Reconsideration. A majority of the
justices of the court en banc may order an en banc
reconsideration of any decision of a panel with
fiften days after such decision is issued with or
viithout a motion for reconsideration en bane. A
majority of the justices may call for an en bane 

review by (1 notifying the clerk in wrting within
said fifteen day period. or (2) by written order
issued within said fifteen day period. either with or
without en bane conference. In such event. the
panel decision shall not become final. and the case
shall be resubmitted to the court for an en bane
review and disposition.

Proposed Amended Rule 100 (f) :

(f) En Bane Reconsideration. A majority of the justices of

the court en bane may order an en banc reconsideration of any

decision of a panel y/j."I'Øj.;i / t j.ti_.;i / rJ~ý;. I ~ti_t / ;.ørt'Ø I rJørt/,;./,rlrt11 j.;.

/.;.;.14_rJ (the Deriod of the court's olenarv iurisdiction( with or
without a motion for reconsideration en banco A majority of the

justices may call for an en banc review. by (1) notifying the

clerk in writing within said tJ.ti__;i 1rJØ-ý period, or (2) by
written order issues within said tj.t"lø_;i/~~1 period, either with
or without en banc conference. In such event, the panè1 decision

shall not become final, and the case shall be resubmitted to the

court for an en banc review and disposition.

SUggested .Revision~

TRiOO: There isa textual error in subparagraph f.
I believe the word "wi thin" has been inad.vertently omitted..

Rule ioa (f)



TRAP
Rule 130. FILING OF APPLICATION IN COURT OF APPEAS

Existing Rul.e 130 (b):

***

(b) Time and Place of Filng. The application
shall be filed with the Clerk of the Cour of Appeals
with thir days aftr the overrling of the last
timely motion for rehearng fied by any part.

Proposed Amended Rule IJ.O (b) :

Cb) (N'umber of Çocies:) Time and Place of Filing. ('felvt
conies of) 1ilhe application shall be filed with the Clerk of

the Court of Appeals within thirty days after the Ø1Øtruling øt

iliøii__i (on aii) timely rfiled1 motionl! for rehearing/t/.iørJI'(ý

-'"tý/jJ_tiy. (Anannlication filed nrior to the fil,ina of a motion

for rehearina by a narty shall not creclude a narty. includinc;
the carty filina the acniication. from filina a motion for

rehearina. or the court of acneals from rulina on such motion.

An anclication f,iled nrior to the last rulina on all timelY filed

motions for rehearina shall be deemed to haVE! been filed on the

date of but subseauE!nt to the last rul inq on any such motion).

(COMMENT TO 1990 CHANGE: To t)rovide that. the court of atlneals

shall rule on all timE!lY filed motions for rehearina reaa+dless

9f any nrernaturl y filed anplicat;jon forivri t of er-ror and to deem

that all nremature anclications for. t.¡rit of error are filed on

the date of but subseauent to the last rulinq by the court of

anneals on the last timelY filed rnotionfor rehearinc:. J

Rule 130 (b)
Page 1 of 2



TRA
RULE 130. FILING ,OF APPLICATION IN COURT OF APPEAS (Continued)

Suggested Revision:

prematurel.v filed a~l'llcatiol)s for writ of error. The
Supreme Court has listened to us and has attempted toresol ve the
problem stated in our Wadsworth opinions, beginning with Wadsworth
Business Center-Willowbrook Zimited Partnership, 775 S.W.2d 663
(Tex. App.--Oallas 1989, writ pending). Whether it has been
resolved, only time can tell. Tex. R. App. P. l30.(b) now expressly
provides that a writ application "filed prior to the filing of a
motion for rehearing by a party shall not preclude. . . the court
of appeals from ruling on such motion. II In such cases, theapplication is treated as a premature application, deemed filed on
the date of, but subsequent to, the filing of the motion.

I note that the wording of the amended rule only contemplates
that the application be filed before the motion; it does not
literally address the situation in which a motion is filed, but
just not ruled upon, before the application is .filed. (Because of
the different deadlines--15 days fora motion, 30 days for anapplic:ation--the latter situation is far more likely. )
Nonetheless, if we have juriSdiction to issue an order on a motion
that is filed after a writ application, we must have juriSdiction
to issue an order, after a writ application, on a motion that was
filed before the application. Additionally, the comment to the
rule states that the amendment is II (t) 0 provide that the court of
appeals shall rule on all timeiy filed motions for rehearing
regardless of any prematurely filed application for writ of error

. " (emphasis added). Thus, the rule seems SUfficiently clear,
but it may need caselaw explounding.

Rule 130 (b)
Page 2 of 2



TRA
RULE 131. REQUIS.ITES OF APPLICATIONS

Existing Rule 131:

The application for wrt of errr shall be ad-
dres$ed to "The Supreme Court of Texa$," and shall
state the name of the part or partes applyig for
the wrt. The partes shall be designate a$ "Peti-
tioner" and "Respondent." Applications for writs
of errr shall be a$ brief a$ possible. The respon-

dent should file a brief in response. The application
shall contain the followig:

(a) Names of All Paries. A complete list of the
names of all parties shall be lited on the Ïirt page
of the application, so the members of the cour may
at once determine whether they are disqualifed to
serve or should reuse themselves from partc-
ipation in the decision of the case.

(b) Table of Contents and Index of Authorities.
The application shall contain at the front thereof a

table of contents with page references where the
discussion of each point relied upon may be found
and also an index of authorities alphabetically ar-
raged, together with reference to the pages of the

application where the same are cited. The subject
mattr of each point or group of points shall be
indicated in the table of contents.

(e) Statement of the Cas. The application
should contain a brief general statement of the
natue of the suit,-for instance, whether it is a suit
for damages, on a note, or in trespa$s to tr title,
and that the statement a$ contained in the opinion
of the cour of appeals is correct, except in the
partculars pointed out. Example: "This is a suit
for damages in excess of $1000.00 for personal
injures grwig out of an automobile collision. The
opinion of the cour of appeals correctly states the
natur and results of the suit, except in the follow-
ing parcular: (If any.)" Such statement should
seldom excee one-half page. The details of the
cae should be reserved to be stated in connection
with the points to which they are pertent.

(d) Statement of J.urisdietion. Except in those

caes in which the juridiction of the cour depends
on a conflct of decisions under subsection (a)(2) of
secon 22.001 of the Govel'ment Coe, the petition
shoulci merely state that the Supreme Court has
jurdiction under a partcular subsection of section

22.001 of the Government Code. Example: "The
Supreme Court ha jursdiction of this suit under
subsection (a)(6) of section 22.001 of the Govern-
ment Coe!' When juridicton of the Supreme
Court depends on a conflict of decisions, the conflct
on the question of law should be clearly and plaily
state.

(e) Points of Errr. A statement of the points
upon which the application is predicate shall be
state in short form without argument and be sepa-

rately numbereci. In parentheses after each point.
reference shall be made to the page of the recordwhere the mattr complained of is to be found.
Whether the matter complaied of originated in the
tral cour or in the court of appeals, it shall be

a$signed a$ errr in the motion for rehearing in the
cour of appeals. Points will be sufficient if they
direct the attntion of the court to the errr relied

upon. Complaints about several issues or findings
relatig to one element of recovery or defense may

be combined in one point, if separate record refer-
ences are made.

(f) Bdef of the Argument. The brief of the
argument may present separtely, or gruped if
germane, the points of errr relied upon for rever-
sal, the argument to include such pertinent state
ments from the record a$ may be requisite, together
with page references and such dicussion of the
authorities a$ is deemed necessarv to make clear
the points of error complained of.' The opinion of

the court of appeals wil be considered with the
application, and statements therein, if accepted by
counsel a$ correct, need not be repeated.

(g) Prayer for Relief. The nature of the relief
sought by the application should be clearly stated.
(ii) Amendment. The application may be amend-

ed at any time when justice requires upon such
reasonable terms a$ the court may prescribe.

(i Length of Application. An application shall
not exceed 50 pages in lengt, exclusive of pages
containing the table of contents, index of authori-

ties, points of errr, and any addendum containg
statutes, rules, regulations. etc. The Cour may,
upon motion and order, permit a longer brief.
(j) Court May Reuire Application Redrawn.

If any brief or application for writ of error is
unnecessarily lengthy or not prepared in conformity
with these rules, the Supreme Court may reuire
same to be redrwn.

Rule 131
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TRA
RULE 131. REQUISITES OF APPLICATIONS (Continued)

Proposed Amended Rule 131:

The application for writ of error shall be addressed to .The

Supreme Court of Texas," and shall state the name of the party or

parties applyinq for the writ. The parties 
shall be desiqnated

as "Petitioner" and "Respondent." Applications for writs of

error shall be as brief as possible. The respondent should file

a brief in response. The application shall contain the follow-

inq:

(a) Names of All Parties. A complete list of the names

(and addresses 1 of all parties (to the trial court's final

iudcment and their counsel in the trial court. if any) shall be

listed on the first paqe of the application, so the members of.

the court may at once determine whether they are disqualified to

serve or should recuse ther.selves fror. participation in the
decision of ":he case (and so the cler.k of the court ~aY 'O+oDerly

notifY the Dãrties to the trial court's fîna 1 ;udarnent and their

counseL. if any. of the ;udarent and all orders of the SUDreme

Court J .

(b)

(c)

(d)

( e)

( f)

(h)

( i)

(j)

(No chanqe. )

(No chanqe. )

(No chanqe. )

(No chanqe . )

(No chanqe. )

(No chanqe. )

(No chanqe. )

(No change. )

Rule 131
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TRA
RULE 131. REQUISITES OF APPLICATIONS (Continued)

Proposed Amended Rule 131 (Continued):

(COMMENT TO 1990 CHANGE: This amendment. toaethet wltl' oth.r

similar amendments conformina other apcellate rules. reauires t~e

parties to anv app~~l to serve copies Qt all pape~s filed with

the çl,rk of the appellate court (except the stateme1"t of facts

and the transcript). and the cleTk of the appellate court to mail

noti~~ and copies of all appellate court orders and opinlons on

all parties to the trial court's iudaT"ent. )

Suggested Revisionl

Again, this rule requies notification by the clerk on
all trial parties instead of appellate parties (counsel).
See previous comments.

Rule 131
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TRA
RULE 132. FILING AND DOCKETING APPLICATION IN SUPREM COURT

Existing Rule l32:

(a) Duty of Clerk of Court of Appeals. When
an application for wrt of error to the Sup.-me

Cour is filed with the Clerk of the Court of Ap-
peals he shall record the filing of the application,
and ~hall promptly forward it to the Clerk of the
Supreme Court with the original record in the ~e
and the opinion of the cour of appe, the motions
filed in the cae, and certed copies of the judg-

ment and orders of the cour of appeals. The clerk
nee not rorwar. any eitîbtt- Ulat ar not dOU~
menta in natu.- unless ordere to do so by the
Supreme Court

(b) Expens~s. The par applyig for the wrt of
errr shall deposit with the Clerk of the Cour of

Appeal a sum sufficient to pay the .expressage or
caage of the reord to and from the Clerk of the
Supreme Cour.

(e) Duty of the Clerk of Supreme Court The
Clerk of the Sup.-me Court shall receive the appli-
cation for wrt of error, shall file it and the accom-
panyig .-cord from the cour of appeals, and shaH
enter the filing upon the docket, but he shaH not be
requird to .-ceive the application and record frm
the post office or exp.-ss office unless the postage
or express chares shall have been paid. The elerk
shall noti the attrneys of .-cord by lettr of the
rIling of the application -in the Supreme Cour.

Proposed. .mended. .Ru1e 132.:

(a) Duty of Clerk ot Court of Appeals. When an application

tor writ of error to the Supreme Court is filed with the Clerk of
.,

the Court of Appeals, he shall record the filing of the applica~

tion, and shall (. after the court of appeals has ruled on all

timelY filed motions for rehearinq. J promptly forward it to the

Clerk of the Supreme Court with the original record in the case

and the opinion of the court of appeals, the 
motions filed in the

case, and certified copies of the judgment and orders of the

court of appeals. The clerk need not forward any exhibits that

are not document.ary in .nature unless ordered to do so by the
Supreme Court.

(b) Expenses. (No change.)
Rule 132
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TRA
RULE 132. FILING AND DOCKETING APPLICATION IN SUPREM COURT (Continuec

Proposed Amended Rule 13.2 (Continued):

(c) Duty of the Clerk of the Suprer.e Court. The Clerk of

the Suprer.e Court shall receive the application for writ of

error, shall file it and the accompanying record from the court

of appeals, and shall enter the filing upon- the docket, but 

he
shall not be required to receive the application and record from

the post office or express office unless the postage or express

charqes shall have been paid. The clerk shall notify t~Ø/~ttØtr

ýJØt_/ØtltØrtØtrf (each cartv to the trial court's final ;udcnent.

as listed on the tirst caq'e of the aCPlicAtion. J by letter of the

filing of the application in the Supreme Court. (Notification to

o ecordshal be made t
counseL. J

(COMMENT TO 1990 CHANGE: This amendrnent. toqether with other

j:he clerk of the ~cceiiate court (excect the statement of facts
similar a~endments conforminq other accellate rules. reauires the

and the transcrictl. and the clerk of the accellate COUl;t tOJl~i~

notiCe and coçiles of all accellate court orders 

and oClr-ioris on
all carties to the trial court's ;ud~ent. J

Sugge.ted. .R~ls.-lonl

Rule 132. Again,. this rule requires notification by the
clerk on all trial parties instead of
appellate parties (counsel). See previous
comments.

Rule 132
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TRAP
APPENDIX FOR CRIMINAL CASES

Existing Appendix for Criminal Cases:

RULE 1. TH RECORD ON APPEAL

Pursuant to the provisions Rules 51(c) and 53(h), the Cour of Criminal Appeals
dIecÙl tht a record consisting of trnscript and statement of facÙl (formerly

trnscription of court reportr's notes) in cae of an appeal or wrt of errr
(Arcle 44.43, C.C.P.) from tral court to an appellate court shall be prepared in
accordance with applicable Rules in the followig formaÙl, respectvely:

(a) Trnscript.
(1) Proeedings,instrmenÙl and other papers specified in Rule 51(a) and

mattrs designated by the partes pursuant to Rule 51(b) shall be collected and
copied and then assembled by the clerk of the tral cour in the order in which

they occurd or were filed. The judge of the tral court may order included a
copy of any proceeding, instrment or paper he deems proper, except original
papers and exhibits (see Rule 51(d) ).There must be space between the materi-
als such that each may be readily distiguished from the other, and there must
be noted at the top the name of each instrment and other papers and at the
bottm the date of filing. As far as practicable each order and judgment shall

show the date of signing by the judge, as well as the date of entr in the
minutes.

(2) The trnscrpt is and shall be designated Volume 10f the record (or more if
necessar), and consecutive pagiation must be at the foot of each page.

(3) The front cover page shall be labeled in bold tye "TRANSCRIPT" and it
shall state the number and style of the criinal cae, the court in which the case
.is pendig, the name of the judge presiding and the names and mailng addresses
of attrneys for the partes. The Clerk shall endorse thereon the day the
trcrpt was trnsmittd to the court of appeals and shall sign his name
officially thereto, and shall provide a space for the Clerk of the Cour of Appeals
to endorse his fig thereon, showing the date received, and to enter the docket

number assigned to the cause. For those purposes the following form will be
suffcient.

TRSCRIPT

In the

Honorable

(Tal Cour) No.

Distrct (County) Cour of
J Judge Prsidig.

County, Texa,

APPENDIX FOR CRIMINAL CASES
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Rule i RULS OF APPELLTE PROCEDURE

, Appellant

vs.

The State of Texa

Appealed to the Court of Appeals for the
of Texas, at . Texas.

Supreme Judicial Distrct

Appellate Attrney for Appellant:

(name)
(addrss)

Appellate Attrney for State:
(name)
(address)

Delivered to Court of Appeals for the _ Supreme Judicial Distrct of
Texa, at J Texas on the _ day of , 19_.

(signature
(name of tral court clerk

(title)

(Cour of Appeals) Cause No.

Fied in the Court of Appeal for the _ Supreme Judicial Distrct of
Texas, at J Texas this __ day of , 19_

, Clerk
By , Deputy

VOLUME

(4) Contents may be either legibly duplicated, printed or tyewrtten. Tye-
wrtig shall be on good heavy white paper, in clear tye not less than standard
pica ty, with a double space between the lines and tyed on only one side of the

paper, with no sheet cut or mutilated. When prited the trnscript must be on
both sides of the paper, in not less than small pica tye, bound and paged in
pamphlet form of octvo size and fastened at the back; in all other respects it
shall conform to rules for tyewrttn trnscripts.

(5) On the fit pages there shall be a detailed index identiying each instr-
ment or other paper as it is denominted and indicating the page where it
appears. The index must conform to the order in which mattrs appear as
trcribed, .-ther than alphabeticaL. It .shall be double spaced.

(6) Afr the index there shall be a caption in substantially the followig form:

346
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CRIMINAL CASES APPENDIX Rule 1

The State of Texas
County of
At a term of the (County Cour or Judicial Distrct Court) of

County, Texa, which began on the day of . 19-. and which
terminte (or wil terminate by operation of law) on the day of

i 19-. the Honorable , sitting as Judge of said cour the
followig proceedigs were held in this cause, to wit:

The State of Texasvs. No.
(7) A trnscript shall conclude with a certficate in substantilly the followig

form:
The State of Texas
County of
I, , Clerk of the Court of County, Texas, do hereby

certify that the above and foregoing proceedigs, instrments and other
papers contained in Volume Pages inclusive, to which this
certfication ís attched and made a part thereof, are tre and correct copies of
all proceedings, instrments and other papers specified by Rule 51(a) and
mattrs designated by the pares pursuant to Rule 51(b) in Cause No.

styled The State of Texa vs.
in said cour.

GIVN UNDER MY HAND AND SEAL of said Court at Office in
Texa thís day of J 19_

(name)
(title)

By , Deputy
(b) Statement of Facts.
(1) The front cover page shall state the number and style of the criminal case,

the court in which the proceeding is pending, the names and mailing addrsses of

attrneys for the partes. It shall be labeled in bold tye "STATEMENT OF
FACT" and it shall be designate as Volume II of the record (or the next
consective Roman numera). For those puroses the followig form ..ill be
sufficienL

(Tal Cour) No.

THE STATE OF TEX IN THE
vs.
(NAME OF DEFENDANT) OF

COURT

COUNTY, TEXAS

STATEMENT OF FACTS

Volume II of volumes

APPEAANCES:

(Attrney for the State)
(Mailmlt address)

(Attrne~~r Defendat)
(Mailm~ ss(es))

For the State of Texas;

For the DefendanL
347
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Rule 1 RULES OF APPELLATE PROCEDURE

On the day of , 19-. the above and entitleci cause came on to
be heard (for trl) in the said Cour Honorable (name of jud~e presidinK), Judge

Prsiding, and the followig proceedings were held, to wit:
(2) The statement of facts shall be tyewrttn or prited on opaque and

unglazd white paper not less than 13-pound weight, 8% by 11 inches in size, in
good standard tye of pica size, 10 or 12 lettrs per linear inch, double spaced
and in upper and lower cae tye, an average of 25 lies of tye per page and

tyed on only one side of the paper, with no sheets cut or mutilated. The margin
on the left-hand side of the page shall be not less than 11/4 inches nor more than 2
inches. The pages shall be numbered consecutively at the bottom of each page,
securely bound on the left margin, and labeled on the cover thereof "Volume

of Volumes."
(3) Each separte proceeding and hearng (pretral hearig, voir die, tral on

the merits, punishment hearing, etc.) shall be bound in a separate volume, or as
many volumes as necessary to prevent each from being over two inches thick,
anci the first page of the statement of facts of each such proceeding or hearing
shall be numbered "I" and each page thereafter numbered consecutively at the
foot of the page.

(4) The cour reportr shall include at the beginning of each volume of the
statement of facts both an alphabetical and chrnologica index referrng to the
page at which the dict examination, the cross~xamination, the re-ect exami-
nation, and the re-ross examination of each witness begins. The index may be
as shown in the following example orin any other form which shows the same
information:

WISS
John Doe

DIRECT
4

INDEX

CROSS
8

RE-DIRECT
16

RE-ROSS
20

The index shall be placed in front of each volume of the statement of facts and
a master index of all witnesses shall be placed in the first volume of the
statement of facts.

The cour reportr shall also show in a separte table in the firt volume of the
statement of fact the page at which any exhibit or other document copied

therein appears, and the pages at which it is identiied (when an exhibit is
identiied by more than one witness, page references shall be made where each
witness identied the exhibit), offered, marked. received, and shown. The table
of exhibits maybe as .shown in the following example or in any other form which
shows the same information:

EXHBITS'TABLE

DESCRIP
TION

Copy of
Judgment
in Cause
#13112

(5) Unless ordered otherwe puruant to Rule 51(d), neither 
physical evidence

(gn, clothing, controlled substance, etc.) nor ordinarily an origial exhibit is to
be included in the record on appeaL. Each item of physical e\"idence must be
described alone on a separate piece of paper; it and a legible copy of other
exhibits will appear respectively on a separate page of the statement of facts.
However, when a legible copy of a photogrph or any paper exhibit may not be
made, the origial exhibit shall be included in the reord under order of the tral
cour made pursuant to Rule 51(d).

EXIBIT
NUMBER
8-1

MAKED IDENTIFIED OFFERED REC'D SHOWN3 4 5 6 82

348

APPENDIX FOR CRL~INAL CASES
Pagè 4 of 12



CRMINAL CASES APPENDIX Rule 2

(6) Copies of exhbits reeived in each separte proeeg or hearing, includ-
ing those descrptions of physical evidence, will be placed in numerical order at
the end of the statement of facts of that proeeding or hearg, or in a separte
volume if the exhbit materil is volumious.

(7) The statement of facts shall contain a certcate signed by the cour
reportr in substace as follows:

THE STATE OF TEXA )COUN OF )
I, .. official cour reportr in and for the __ .cour of --

County, State of Texa, do hereby certy that the above and foregoing contas a
tre and corr trnscription of all portons of evidence and other proedings

reuested in wrtig by counel 
for the pares to be included in the statement of

fac, in the above styled and numbered cause, all of which occurd in open cour
or in chbers and were report by me.

I fue.. cert that this trnscription of .the record of the proeedigs t:ly

anci COl'tly reflec the exhbits, if any, offered by the respective pares.
WITESS my hand this the day of , 19_

(Signtu)
Official Cour Reportr

RUL 2. SUPPLEMENTAL RECORD ON APPEAL

Puuant to the proviions of Rule 45 the Cour of Criminal Appeals diects
that a supplemental recorci consisting of material in a trnscrpt or a statement
of fac shall be prepard in the fonnat prescribe for each in 1(a) and (b),
respectively, so far as it is feasible, and that the supplemental record be certied
in .oneof the followig fonns as approprite.

(a) Form 1:

The State of Texa)v. )
(Defendant) )

In the

of
Cour

County, Texa

Order for Supplementa (or "Modifed") Reord without Heanng

A supplemental record (or "modifcation of the reord") havig been deemed

necessar on the defendant's motion (or "the State's motion," or "both partes'
motion(s)," or "the cour's own motion," or "the order of the Cour of Appeals,"
01' "the order of the Cour of Criminal Appeals"), and the defendat and the
State havig been notied by certed or regitered mail of same, and both
pares havig waived in wrtig a fonnal hearg thereon, the Court fids that
the rerd is supplemente (or "modied") in the followig 

parcular and

orders the same to be trnsmittd or delivered to the rname of proper cour).
Supplemental Trnscrpt, Vol. I, compriing pages 1--.

Statement of Facts, Vol. -. compriing pages 1--. (etc.).

Signed and ordered entered this day of , 19_

Judge Prsidig

349
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Rule 2 RULES OF APPELLATE PROCEDURE
(b) Form 2:
The State of Texas
v.
(Defendat)

In the

of
Cour

County, Texa

Order for Supplemental (or "Modified") Record without Hearng

The supplemental reord (or "mociification of the record") havig ben deemed
necessar on the defendant's motion (or "the State's motion," or "both pares'
motion(s)," or "the cour's own motion," Or "the order of the Cour of Appeals,"
or ..the order of the Court of Criminal Appeals'1, and the defendat and the
State havig be notified by certed or registered mail of same, and the
defendant (or "the State," or "both pares") having objected within 5 days from
receipt of notice, the cour set the mattr ciownfor hearig, and, aftr hearing,
entered orders which caused the record to speak the trth. Such proceeding is

included in the reord. The Cour Imds that the reord is supplemented (or
"modifieci") in the followig parculars and orders the same to be tlnsmittd or
delivere to the (name of proper court 1.

Supplemental Trnscript, Vol. I, compriing pages 1--.
Statement of Facts, Vol. -. compriing pages 1--. fetc.).

Signeci and ordered entered this day of , 19_

Judge Presiding

RULE 3. PREPARING THE APPELLATE RECORD

Puuant to Rule 18(b) the Cour of Criminal Appeals di that envelopes
containing a record on appeal shall conform to every specifcation in that rule;
that the front of each envelope shall be prited substatially as shown on the
form below and that the clerk of an appellate cour must set fort on the front of

the first envelope containing the record on appeal the inormation so prescribed.
(a) Form 3:

2

No. i.

Appellant

County
1. Cour of Appeals shall use this lie.
2. Cour of Crimial Appeals shall use this lie.
3. Offense and punhment shall be entere on this line.

Trl Cour
Trl Cour No.
Trl Judge
Disposition
Date
Justice
P.C.

Panel
Quar
En Banc

350
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CRIMINAL CASES APPENIX Rule 3

S/F
St. B.

Ap. B.

Supp. Tr.
Supp. B
Pr Se
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TRA
APPENDIX FOR CRIMINAL CASES (Continued)
Proposed Amended Appendix for Criminal Cases:

A~~~uIX FO~ eRIMINAL CASES

TEXAS RULES OF APPELLATE PROCEDURE

Adopted by orders of the Supreme Cour and the Court of

Criminal Appeals April 10, 1986

Effective September 1, 1986

This appendix, adopted by order of the court .of criminal
Appeals on April 10, 1986, effective September 1, 1986, to apply

to criminal cases and criminal law matters, preserves the sub"

stance of Rule 201 and Forms 3, 4, ånd 5 of the former Rules of

Post Trial and Appellate Procedure in Criminal Cases which were

repealed effective September 1, 1986, -by another order of April

10, 1986.

Rule 1. The Record on Appeal

Pursuant to the provisions Rule 51 (c) and 53 (h), the Court

of Criminal Appeals directs that a record consisting of tran-

script and statement of facts (formerly transcription of cour
reporter's notes) in case of an appeal or writ; of error (Article

44.43, C.C.P.) from trial court to an appellate court shall be

prepared in accordance with applicable Rules in the following

formats, respectively:

APPENDIX FOR CRIMINAL CASES
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(a) Transcript

(1) (No change.)

(2) (No change.)

(3) The front cover page shall òe laòeled in òold type

-TRSCRIPT- and it shall state the numer and style of

the criminal case, the COu.rt in which the case is

pending, the name of the jUdge presiding and the names

and mailing addresses of at,torneys for the parties.

The Clerk shall endorse thereon the day the transcript

was transmitted to the court of appeals and shall sign

his name officially thereto, and shall provide a space

for the' Clerk of the CQu.t of 
Appeals to endorse his

filing thereon, showing the date received, and to enter

the docket numer aSsigned to the cause.
For those

purposes the following form will be Sufficient.

TRASCRIPT

(Trial Cou.rt) No.

In the District (County) Court of

, Judge presiding.

County,
Texas, Honorable

c: Idw4 / scac/ allrules. doc APPENDIX FOR CRIMINAL CASES
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, Appellant

vs.

The State of Texas

Appealed to the Court of Appeals for the
l~pt;ø; / ¡~~ttt.¡District of Texas, at , Texas.

APPENDIX FOR CRIMINAL CASESc:/dw4/scac/allrules.doc Page 10 of 12



Delivered to Court of Appeals for the
~i4.Ft;ji; / li4tlf.rt f.;. 1.

District of Texas, at
,Texas on the day of, 19_.

(sianat:qre

(~ame of trial court clerk

(title

(Court of Appeals) Cause No.

Filed in the Court of Appeal for the
~i4.Ft;ji; / li4~f.rtf.;.1.

District of Texas, at
, Texas this day of,19 .--

, Clerk

By , Oeputy
VOLUME

( 4) (NO change. )

(5) (No change. )

( 6) (No change. )

(7) (No change.. )

(b) Statement of Facts. (No change. )
(COMM~ TO 1~90 CRM:1GE: Textual cor:rective chanae on¡v. )

APPENDIX FOR CRIMINAL CASESc: /dW4/scac/allrules.doc Page 11 of 12



TRA
APPENDIX FOR CRIMINAL CASES (Continued)

Suggested Revision:

Rule 2. This secti on of the appendix should be
completely deleted. The rule should be that
a supplemental transcript shall conform to
the rules governing the original transcript.
If this rule is kept, then a proper reference
to the correct rule should be modified. It
now refers to rule 45.

APPENDIX FOR CRIMINAL CASES
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WIL.LIAM V. OOR5AN£O III
ATYORNEV ATL.1l

si ill OANIii:i.S

OAL.'-S. Tl:ic". '7St7!5

12'41 ..z.ieaCl

February 14, 1990

TO:

PROM:

Supreme Court Advisory Committee Members

Willia~ V. Do~saneo, III

Re: COlUitt.. Reco_esi4atioias
for AaD4aents to
Appellate aui..

As I will not be able to attend the m.eetinq scheduled for
Friday, February 16, I .. sending you a written report th~t makes
specific recommndations conoerning tbe m.atters addressed in the
document that was provided to YOQ at our last meeting. I have
also asked Rusty MCMains to deliver this report or some version
of it depending on his views andyour input, if any.

WVD/sn

cc: Honorable Natban Hecht
Honorable Luke Soules



WILLIAM V, OO"SANEO III
Á,TTOltNI., AT UW
331' gAN1C,,S

DALUS. nus 752'15

121.4, .82.i020

Fébrua.ry 13, 1990

TO:

FROM:

Me.oers, Supreme Court Advisory Committee

William v. Oorsaneo, III

Bugge.tions tor aaD4Dent an4 ..vi.ion of
the Texas Rai.. of Appellate P~oo.4ur.

RE:

This report supplements the report dated Pebruary 6, 1990
and deals with specific proposals included in that report that
were not reached during the SCAC meeting of February 9.10, i990.

It 1s reco~end.d that the amendments proposed by the corpus
Christi Court of Appeals to Appellate Rules 3 (D) (Un1torø
Terminol09Y in Criminal Cases), "(0) (NUmber of Copies), 40 (b)
(Appeals in Criminal Cases), 44 (Appeals in Habeas corpus and
Bail: crim.inal Cases) i 59 (b) (Voluntary Dismissai- criminai
cases) 87 (b) (1) (Enforcement of Judgments After Mandate _
Criminal Cases). Judge Clintoni as ~ member of the Appellata
Rules subcoinittee is aware of tlielifi proposals. Again, as
indicated. in the Februa.ry õ, 1990 ~eport, the Committe. $hould
recommend that the Supreme Court adopt the amendments to the
Texas RUles of Appellate Procedure promUlgated by the Court ofCriminal Appeals cn June 5,1989. See 52 Tex. B.J. 893 (1989).

i
It is ~lso recommended that 'the following proposAls foralUndment be considered by tn. full comiittee.

L Rule 4 (f). Kanner of Service. Add the following
sentenoe to the proposal as pUblished in the Texas Bar
.JQurnal "Service by telephonic document transfer is
complete on receipt. ø

2 . Rul Q 5 Cb) (5). Motion l Notice and Hearing. Add the
following sentenC:6 to the existing rule. I'The trial
jUdge shall find the date upon Which the party or his
attorney first either received a noticé of the jud~ent
or acquired actual knowledge of the siqning of the
judqment at the oonclusion o~ the hearing and include
this finding in the court's ordèi:."



J. Rule 40 (4) (3) (8), ('). When party i. unable to qive
security. Add the tol1cwinq languaqe to the en4 of
each øubparagrapb .within the time provided by
paragraph (4) (1) of Rul. 41."

4. Rule 41(4) (1). Time to pertect appe.al. Delete the
last sentence ("It a deposit ot cash etc.") of the Bar
Journal draft and amend the first sentence to provide
"When security for C08'ts on appeal i. required, the
bona, attidavit in lleu of bond or cash depo.i~ shall
be subm! tted to thecierk with.!n... 11

5. Rule 46. Bond tor Costs on Appeal in Civil Case84

Revise the draft as pUbliøhed in the Bar Journai as
follows:

Cd) Notice of Filinq. Notifioation of the tiling of
the bond or certifioate ot deposit shall promptly be
given by eeuaeel: -! ru.J appellant by aili",
(serving) a copy thereof ~o oo~~~41 ~f ~aco~ (on all
partie. in the triçil court: together withnot.ice ot

It appears that the word "by" wa.s om! ti:ed froii the
draft proposal in the Bar Journal by inadvertence.

6. RUle 54 (e). Extension of Time.

Revise the l~st sentence as fOllows:

I.Such motion shall also reaSonaly -xplain anf delay in

the request required by RuleS3 (a) (or aui:hoi;izedpv
Rule 51 (b) J .

7. Rule 73 (i) Form and Content ot Hot.ions for Extension
of Time

)idify SUbparagraph (i) of the existing iilebyadding
the following sentence:

(When an extension of ti:me is reque.ted tor the fil.i:nq
of the transcrint. tpe facts re1i~d uoon to reasonably
ê~plain the need for an exten~¡on mu~ be SUDDOrted bv
the affidavit of the trial court cie~. J

8. RUlè 75' f). Arguent

Consider revising th first s.entence of this
sûbparaqraph as follows:

(f) A party to the appeal desiring oral arguent shall
make request therefor at the time he files his brief in

2



the case (by notina on the cover of the brief that oral
arguent 18 requested. J

9. Rule 80(c). Other Orders.

Consider revisinq this subparagraph as follows:
I

(0) Other Orders. In addition, tn. court of appeallS
may make any other appropriate orèler, as thG iaw and
natureef the ease may require, r inciu4lna abating the
anneal and remandina the cause to tÙè trial court tor a
heat'ing on anv issue.)

10. Rule 130(b). (Nmriher of Coples; 1 Time and Place of
Filing.
Modify the second sen'tencein the draftpl.bl ished in
the Bar..J'ournal as follows:
Tpe filina of an aDDlication doe, not ~reclude a party i
including the nart~ who filed the agplicatiou, trQm
filinq a motion for rehearina q~ (preclude ttie ceurt
from rulina on a motion fo~ rehea~lnq.

A number of other suggestions including plaOe~ent of
responsibility on court reporters to file the statement of facts
in the court of appeals (or to exPlain why it has not been tiled
on time) and notifying the time for issuance of mandates require
further study before a recommendation is made.
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