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EXAR COUNTY COURTHOUSE REPORTERS ASSOCIATION
BEXAR COUNTY COURTHOUSE
SAN ANTONIO, TEXAS 78205
(512) 220-2359

October 30, 1987
Dear Members of the San Antonio Bar Association:

For those of you who are actively engaged
in the practice of civil or criminal trial law, the Bexar
County Courthouse Reporters Association would 1like to
bring to your attention an Order presently before the
Supreme Court of Texas which, if 51gned into law, will
implement the wuse of tape recorders in lieu of a 1live
court reporter in the courts of record throughout the
State of Texas. The members of the Bexar County
Courthouse Reporters Association have discovered ' that
most attorneys here in San Antonio are not aware of this
proposed Order. Enclosed is a copy for your review.

Many of you have already had bad
experiences in Federal Court with tape recorders. The
possibilities of equipment nmalfunction, inaudibles,
poorly prepared records are only a small portlon of the
problems that could occur.

The days of overnight excerpts while in
trial would be over. An expedited record or "rush job™
will be a thing of the past. Making a record on a
default in a cubbyhole in our overcrowded courthouse
would no longer be possible. Visiting judges would no
longer be able to hold court in jury rooms. Calling on
the reporter to read back a judge’s ruling from a hearlng
two months prior would not be possible.

It is our interpretation from the reading
of this proposed Order that a cassette tape will be the
"statement of facts" on appeal. Nowhere in the Order is
it provided that there will be a typewritten
transcription of the tapes. Tape recorders will corrode
our whole judicial process!

The Supreme Court of Texas has glven the
Texas Shorthand Reporters Association until November 5,
1987, to respond to said Order. Those of you who are
concerned about the impact tape recorders would have on
our appellate process and the absolute destruction of the
quality of the record, we strongly urge you to write the
Supreme Court of Texas before November 5, 1987 to voice
your opposition.

For your convenience and due to the lack
of time and urgency of the matter, we have enclosed an
opposition form and self-addressed stamped envelope.
Please respond before November 5, 1987. We thank you for
your support.

Very truly yours,

Bexar County Courthouse
Reporters Association

Enclosures

~ 3 4o
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IN THE SUPREME COURT OF TEXAS

ORDER:

, 1987

IT IS HEREBY ORDERED that courts hearing civil matters
may cause a record of proceedings to be made by an electronic
recording system in accordance with this Order.

1. Application. This Order shall govern the
procedures in proceedings in civil matters in which a record
is made by electronic tape recording, and appeals from such
proceedings. The presiding judge of any court using an
electronic recording system shall ensure that such system is
fully capable of making a complete, distinct, clear and
transcribable recording.

2. Duties of Court Recorders. No sténographic record
shall be required of any civil proceedings in which a record
is made by electronic recording. The court shall designate

one or more persons as court recorders, whose duties shall
be:

a. Assuring that the recording system is
functioning and that a complete, distinct, clear
and transcribable recording is ‘made;

b. Making a detailed, legible log of all
proceedings while recording, indexed by time of
day, showing the number and style of the proceeding
before the court, the correct name of each person
speaking, the nature of the proceeding (e.g., voir
dire, opening, examination of witnesses, cross-
examination, argument, bench conferences, whether
in the presence of the jury, etc.), and the offer,
admission or exclusion of all exhibits;

c. Filing with the clerk the original log
and a typewritten log prepared from the original;

d. Filing all exhibits with the clerk;

e. Storing or providing for storing of the

original recording to assure its preservation as
required by law;

f. Prohibiting or providing for prohibition
of access by any person to the original recording

1
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without written order of the presiding judge of the
court;

qg. Preparing or obtaining a certified
cassette copy of the original recording of any
proceeding, upon full payment of any charge imposed
therefor, at the request of any person entitled to
such recording, or at the  direction of the
presiding judge of the court, or at the direction
of any appellate judge who is presiding over any
matter involving the same proceeding, subject to
the laws of this state, rules of procedure, and the
instructions of the presiding judge of the court;

h. Performing such other duties as may be
directed by the judge presiding.

3. Statement of Pacts. The statement of facts on
appeal from any proceeding of which an electronic tape
recording has been made shall be:

a. A standard cassette recording, labeled
to reflect clearly the contents of the cassette,
and numbered if more than one cassette is required,
certified by the court recorder to be a clear ard
accurate copy of the original recording of the
entire proceeding;

b. A copy of the typewritten and original
logs filed in the case certified by the court
recorder; and

- C. All exhibits, arranged in numerical
order and firmly bound together so far as
practicable, with a list in numerical order and a
brief identifying description of each.

4. Time for Filing.- The court recorder shall file the
statement of facts with the court of appeals within fifteen
days of the perfection of an appeal or writ of error. No
other filing deadlines as set out in the Texas Rules of
Appellate Procedure are changed.

5. Appendix. Each party shall file with his-brief an
appendix containing a written transcription of all portions
of the recorded statement of facts and a copy of all exhibits
relevant to the error asserted. Transcriptions shall be
presumed to be accurate unless objection is made. The form
of the appendix and transcription shall conform to the
specifications of the Supreme Court.
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6. Presumption. The appellate court shall presume
that nothing omitted from the transcriptions in the
appendices is relevant to any point raised or to the
disposition of the appeal. The appellate court shall have no
duty to review any part of an electronic recording.

7. Supplemental Appendix. The appellaté court may
direct a party to file a supplemental appendix containing a
written transcription of additional portions of the recorded
statement of facts.

8. Paupers. Texas Rule of Appellate Procedure
40(j)(1) shall be interpreted to require the court recorder
to transcribe or have transcribed the recorded statement of
facts and file it as appellant’s appendix.

9. Accuracy. Any inaccuracies in transcriptions of
the recorded statement of facts may be corrected by agreement
of the parties. Should any dispute arise after the statement
of facts or appendices are filed as to whether an electronic
tape recording or any transcription of it accurately
discloses what occurred in the trial sourt, the appellate
court may resolve the dispute by reviewing the recording, or
submit the matter to the trial court, which shall, after
notice to the parties and hearing, settle the dispute and
make the statement of facts or transcription conform to what
occurred in the trial court.

10. Costs. The expense -of appendices shall be taxed as
costs at the rate prescribed by law. The appellate court may
disallow the cost of portions of appendices that it considers
surplusage or that do not conform to the specifications
prescribed by the Supreme Court. : :

11. Other Provisions. Except to the extent
inconsistent with this Order, all other statutes and rules
governing the procedures in civil actions shall continue to
apply to those proceedings of which a record is made by
electronic tape recording.

SIGNED AND ENTERED IN DUPLICATE ORIGINALS this the
day of ., 1987.

s/ John L. Hill
Robert M. Campbell
Franklin S. Spears
C. L. Ray
James P. Wallace
Ted 2. Robertson
William W. Kilgarlin
Raul A. Gonzalez
Oscar H. Mauzy
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October 30, 1987

THE HONORABLE JUSTICES OF THE
SUPREME COURT OF TEXAS -
Supreme Court Building

P.0. Box 12248

Austin, Texas 78711

RE: Electronic Recording

Dear Honorable Justices:

In reference to the Supreme Court Order pending regarding
the use of electronic recording devices in lieu of the live

court reporter in the Courts of the State of Texas, I am
respectfully informing you of my opposition.

ADDITIONAL COMMENTS:

Very truly vours,

NAME :
TEXAS STATE BAR #

ADDRESS:
CITY & STATE:
ZIP: PHONE:
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LANEY LAW OFFICES 6@

\ 0
POST OFFICE DRAWER 800 ‘/Y

600 ASH STREET

f

PLAINVIEW, TEXAS 79073-0800
806/293-2618 i
August 27, 1987

Mr. Luther H. Soules, III
Soules, Reed & Butts

800 Milam Bldg.

San Antonio, Texas 78701

Re: "n.r.e." Designation

Dear Mr. Soules:

I understand that you are the Chairman of the Supreme Court
Advisory Committee, and therefore, I wanted to address a comment
to you for consideration.

While I was at the Advanced Personal Injury Trial Course in
Houston, I heard Justice Kilgarlin's talk in which he mentioned
that after the first of the year, the designation "n.r.e." will
take on a different meaning and mean totally different from what
it has been for so many years. 1 am sure that you will agree
that there is already a tremendous amount of confusion in the
area of the practice of law, and if "n.r.e." is continued to be
used as in the past, but mean something different, then of
course it is going to cause additional confusion.

Is there any reason why a different designation could not
be used for the cases -after the date change, in which
discretionary review is denied? For example, why could not a
"d.r.d." (standing for- discretionary review denied) be used
instead of "n.r.e."? :

I assume that the matter has been discussed at length, but
I think it would merit a re-discussion, and even to just simply

use the word "grant" or "dismiss". There will obviously be
confusion from changing the designation of "n.r.e.", and it will
also be, apparently, an erroneous designation, since I

understand that a case may contain reversible error, but writ
may not be granted.
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LANEY LAW OFFICES (%ﬁﬁ&ﬁﬁm

CIVIL TRIAL LAW AND
PERSONAL INJURY TRIAL LAW
A\ TEXAS BOARD OF LEGAL SPECIALIZATION

J. PINK DICKENS

600 ASH STREET
PLAINVIEW. TEXAS 78073-0800 OF COUNSEL
806/293-2618 JOHN MANN, P.C.

iD CERTIFIED
RIMINAL LAW

TEXAS BOARD OF LEGAL

SPECIALIZATION

POST OFFICE DRAWER 800

August 27, 1987

Mr. Luther H. Soules, III
Soules, Reed & Butts

800 Milam Bldg.

San Antonio, Texas 78701

Re: "n.r.e." Designation

Dear Mr. Soules:

I understand that you are the Chairman of the Supreme Court
Advisory Committee, and therefore, I wanted to address a comment
to you for consideration.

While I was at the Advanced Personal Injury Trial Course in
Houston, I heard Justice Kilgarlin's ‘talk in which he mentioned
that after the first of the year, the designation "n.r.e." will
take on a different meaning and mean totally different from what
it has been for so many vears. I am sure that you will agree
that there is already a tremendous amount of confusion in the
area of the practice of law, and if "n.r.e." is continued to be
used as in the past, but mean something different, then of
course it is going to cause additional confusion.

Is there any reason why a different designation could not
be used for the cases after the date change, in which
discretionary review is denied? For example, why could not a
"d.r.d." (standing for- dlscretionary review denied) be used
instead of "n.r.e."?

I assume that the matter has been discussed at length, but
I think it would merit a re-discussion, and even to just simply

use the word ‘grant” or "dismiss". There will obviously be
confusion from changing the designation of "n.r.e.", and it will
also be, apparently, an erroneous designation, since I

understand that a case may contain reversible error, but writ
may not be granted.
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Mr. Luther H. Soules, III
August 27, 1987
Page Two

Thank you for your consideration of my comments.

"MWL/d j
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KOONS, RASOR, FULLER & McC

A PROFESSIONAL CORPORATION

. ATTORNEYS AND COUNSELORS
WILLIAM C. KOONS

2311 C
BOARD CERTIFIED - FAMILY LAW 23 EDAR SPRINGS ROAD, SUITE 30Q0
AND CIVIL TRIAL LAW DALLAS, TEXAS 75201
TEXAS BOARD OF LEGAL SPECIALIZATION
REBA GRAHAM RASOR 214/871-2727
BOARD CERTIFIED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION
KENNETH D. FULLER
BOARD CERTIFIED - FAMILY LAW
TEXAS 8OARD OF LEGAL SPECIALIZATION
MIKE McCURLEY
BOARD CERTIFIED- FAMILY LAW (
TEXAS BOARD OF LEGAL SPECIALIZATION

ROBERT E. HOLMES JR.
BOARD CERTIFIED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

KEVIN R. FULLER
PHILIP D. HART, JR.

February 11, 1988
[

Mr. Luther Soules, III
Soules, Reed & Butts
800 Milam Bldg. :
San Antonio, TX 78205

Dear Luther:

I would like to personally thank you
tation on the 1988 rules changes to the fa
Dallas Bar Association. I have heard noth

I was recently contacted by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative
Committee of the Family Law Section who took it under con-
sideration. The Legislative Committee was of the opinion that it

‘would be unwise to deal with the expunction or sealing of records

. only as it related to family law cases and more specifically with
‘matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas -
resulting in several court orders being questioned and the pro-
mulgation of some general admonissions against such action by our
presiding judge. I am informed also that this subject is

starting to rear its ugly head in several of the metropolitan
areas.

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one*do not want to single
out cases ivolving child abuse and take on the very emotionally
involved group which has been involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases. There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger. ’
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KOONS, RASOR, FULLER & McCURLEY
A PROFESSIONAL CORPORATION
WILLIAM C. KOONS ATTORNEYS AND COUNSELORS
soans et e L 2311 CEDAR SPRINGS ROAD, SUITE 300

AND CIVIL TRIAL LAW DALLAS, TEXAS 75201
TEXAS BOARD OF LEGAL SPECIALIZATION ;
214/871-2727 .
REBA GRAHAM RASOR f - WILLIAM V. DORSANEQ, iH

BOARD CERTIFIED- FAMILY LAW OF COUNSEL

TEXAS BOARD OF LEGAL SPECIALIZATION (

KENNETH D. FULLER
BOARD CERTIFIED- FAMILY LAW -

TEXAS BOARD OF LEGAL SPECIALIZATION

MIKE McCURLEY ' , ] ﬁ“-) C
BOARD CERTIFIED- FAMILY LAW M 4
TEXAS BOARD OF LEGAL SPECIALIZATION *

ROBERT E. HOLMES JUR.

BOARD CERTIFIED~- FAMILY LAW )
TEXAS BOARD OF LEGAL SPECIALIZATION <
KEVIN R. FULLER
PHILIP D. HART, JR.
February 11, 1988 :
| \
Mr. Luther Soules, III -
Soules, Reed & Butts
800 Milam Bldg. : .
San Antonio, TX 78205 -

Dear Luther:

I would like to personally thank you for your recent presen-
tation on the 1988 rules changes to the family law section of the
Dallas Bar Association. I have heard nothing but good comments.

I was recently contacted by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative
Committee of the Family Law Section who took it under con-
sideration. The Legislative Committee was of the opinion that it
would be unwise to deal with the expunction or sealing of records
only as it relateéd to family law cases and more specifically with
‘matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas .
resulting in several court orders being questioned and the pro-
mulgation of some general admonissions against such action by our
presiding judge. I am informed also that this subject is

starting to rear its ugly head in several of the metropolitan
areas. )

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one*do not want to single
out cases ivolving child abuse and take on the very emotionally
involved group which has been involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases. There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger. ’
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Mr. Luther Soules, III
February 11, 1988
Page 2

I enclose Larry Praeger's memorandum to me with the attached
copy of Article 55.02 of the Code of Criminal Procedure.

I would personally request that consideration of a rule
dealing with these matters be put on the agenda for the next

meeting of the Supreme Court Advisory Committee having to do with
rules changes.

Again thank you very much for your hard work and sacrifice
and working on the rules changes, and more particularly for
taking the time to fly into Dallas in the dead of night, speak to
us, skip dinner and run madly back to the airport. Hopefully the
next time we meet we can take more time to visit.

Respectfully, /”

Kenneth D. Fuller

KDF/jl1j
Enclosure
cc: Lawrence Praeger

Jack Sampson
Harry Tindall
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PERINI & CARLOCK
ONE TURTLE CREEK VILLAGE, SUITE 300
OAK LAWN AT BLACKBURN
DALLAS, TEXAS 75219

TELEPHONE 214 S52i-0390
VINCENT WALKER PERINI, P.C.*

DAVID CARLOCK, P.C.** MEMORANDUM
LARRY HANCE®*

JUDY M. SPALDING
LAWRENCE J. PRAEGER

® BOARD CERTIFIED - CRIMINAL LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

January 2 2 19 8 8 ® ¥ BOARD CERTIFIED - FAMILY LAW
r

TEXAS; BOARD OF LEGAL SPECIALIZATION

TO: Ken Fuller

FROM: Larry Praeger

RE: Expunction of records relating to a false allegation
of child abuse

We have several cases pending on both the family and c¢riminal
sides of our law firm that have dealt with allegations of child
abuse that have proven to be unfounded. Some of these cases have
produced an arrest and a subsequent "No Bill" by the grand jury.

When a case is no-billed (and under certain other circumstances),
a2 defendant is entitled to an expunction of records pursuant to
Article 55, Texas Code of Criminal Procedure (a copy of the
article is attached). The purpose of this law is obvious, it
protects the innocent person from the opprobrium associated with
evidence of criminal charges existing in public records.

These expunctions are granted routinely. After a brief hearing
the Court orders that all records and files relating to the
-arrest be destroyed -- this includes court indices of cases

ifiled.

fi'believe a person should have the same right to be free of

-records of a false allegation in a civil lawsuit that he/she does
in criminal litigation.

An argument can be made that the Department of Human Services is
an agency for the purpose of Article 55. However, in order to
avoid lengthy litigation that would probably require an appellate
court opinion, I think legislation should be enacted giving a
person a right to expunge Department of Human Services records
and court files in a suit affecting the parent child relationship
under certain limited conditions.

Possible procedures:

1) Amend Article 55, Texas Code of Criminal Procedure to
specifically include Department of Human Services
investigations of child abuse.

2) 1In a suit affecting the parent-chiild relationship, authorize’
the clerk to obliterate all references to child abuse unless
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January 22, 1988
Page 2

3)

4)

5)

the judge hearing the case makes an affirmative
finding that the allegations are true.

Amend the Family Code to require that in all suits*affecting
the parent child relationship that contain an allegation of
child abuse the files be automatically sealed unless the
District Court directs otherwise.

Require the Department of Human Services to destroy its

records unless:

a) a criminal case is filed within a specified time; or

b) the judge in the suit affecting the parent-child
relationship makes an affirmative finding that the
allegations are true.

Create a cause of action for an individual to sue the
Department of Human Services for negligent disclosure of

Department of Human Services information relating to any
investigation.

These are just some ideas: The concept is to provide the sam

protection on the civil side of the “docket

statute does on the crimipal.

I will be happy to work with you on this in any way possible,
appreciate your interest and look forward to your comments,

e

that the expunction

I
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MISCELLANEQUS PROCEEDINGS

changes in such procedure have been intentionally
made. This Act shall be construed to be an indepen-
dent Act of the Legislature, enacted under its cap-
tion, and the articles contained in this Act, as re-
vised, rewritten, changed, combined, and codified,
may nat be construed as a continuation of former
laws except as otherwise provided in this Act. The
existing statutes of the Revised Civil Statutes of
Texas, 1925, as amended, and of the Penal Code of
Texas, 1925, as amended, which contain special or
specific provisions of criminal procedure covering
specific instances are not repealed by this Act.

{b) A person under recognizance or bond on the
effective date of this Act continues under such
recognizance or bond pending final disposition of
any action pending against him,

{Acts 1965, 59th Leg.. p. 317, ch. 722, §

22, 8§ 1, eff Jan. 1,
1966.] N

Art. 54.03. Emergency Clause

The fact that the laws relating to criminal proce-
dure in this State have not been completely revised
and re-codified in more than a century past and the
further fact that the administration of justice, in the
field of criminal law, has undergone changes,

through judicial construction and interpretation of -

constitutional provisions, which have been. in cer-
tain instances, modified or nullified, as the case may
be, necessitates important changes requiring the
revision or modernization of the laws relating to
criminal procedure, and the further fact that it is
desirous and desirable to strengthen, and to con-
form, various provisions in such laws to current
interpretation and application, emphasizes the.im-
portance of this legislation and all of which. togeth-
er with the crowded condition of the calendar in
both Houses, create an emergency and an impera-
tive public necessity that the Constitutional Rule
requiring bills to be read on three several davs be
suspended, and said Rule is hereby suspended. and
that this Act shall take effect and be in foree and
effect from and after 12 o’clock Meridian on the 1st
day of January, Anno Domini, 1966, and it is so
enacted.

{Acts 1963, 59th Lok, p. 317, ch T2 08 1, eff e 1L
1066,

CHAPTER FIFTY-FIVE. _EXPUNCTION OF
':l' CRIMINAL RECORDS

Article

55.01.

55.02,

45.00.

Right to Expunetion.
Procedure for Expunction,
Effect of Expuncuon,

.
i
]

-
25

Art. 55.02

Article
55.04. Violation of Expunction Order.
55.05. Notice of Right to Expunction.

Acts 1979, 66th Leg., p. '1333. ch. 604,
which by § 1 amended this Chapter 55,
provided in § 3:

“Any law or portion of a law that con-
Slicts with Chapter 55, Code of Criminal
Procedure, 1965, as amended, is repealed
to the extent of the conflict.”

Art. 55.01. "Right to Expunction .3"-
A person who has been arrested for commission
of either a felony or misdemeanor is entitled to have

all records and files relating to the arrest expunged
if each of the following conditions exist:

(1) an indictment or information charging him
with commission of a felony has not been presented
against him for an offense arising out of the trans--
action for which he was arrested or, if an indictment
or information charging him with commission of a
felony was presented, it has been dismissed and the
court finds that it was dismissed because the
presentment had been made because of mistake,
false information, or other similur reason indicating
absence of probable cause at the time of the dismis-
sal to believe the person committed the offense or

because it was void;

(2) he has been released and the charge, if any,
has not resulted in a final conviction and. is no
longer pending and there was no court ordered
supervision under Article 42.13, Code of Criminal
Procedure, 1965, as amended. nor a conditional dis-
charge under Section 1.12 of the Texas Controlled
Substances Act (Article 4476-15, Vernon's Texas
Civil Statutes); and

(3) he has not been convicted of a felony in the
five vears preceding the date of the arrest.

[Acts THTT, 65th Ly, p. 1880, ch. 747, § 1. off. Aug. 29,

177, Amended by Acts 1979, 66th Leg.. p. 1333, ch. 604,
§ 1, eff. Auyr 27, 19749.) -

Tals

AR AT L PV o)

“Art. 55.02. Procedure for Expunction™

“TSee. L a) A person who it entided to expune-
tion of records and files under this chapter may file
an ex parte petition for expunction in a district
court for the county in which he was arrested,

(b) The petitioner shall include in the petition a
list.of all law enforcement agencies, jails or other
detentgon facilities, magisteates, courts, prosecuting
attorneys, correctional faeilities, central state depos.
itories of eriminad records, and other officials or
aggencies or other entities of this state or of any
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Art. 55.02 CODE OF CRIMINAL PROCEDURE

political subdivision of this state and of all central (b) Unless the petitioner is again arrested for or
federal depositories of criminal records that the charged with an offense arising out of the transae-
petitioner has reason to believe have records or files tion for which he was arrested, the provisions of
that are subject to expunction. Articles 55.03 and 55.04 of this code apply to files
Sec. 2. The court shall set a hearing on the and records retained under this section.
matter no sooner than thirty days from the filing of
the petition and shall give reasonable notice of the
hearing to each official or agency or other entity )
named in the petition by certified mail, return re- (1) return all records and files that are subject to
ceipt requested, and such entity may be represented the expunction order to the court or, if removal is
by the attorney responsible for providing such agen- | impracticable, obliterate all portions of the record or
cy with legal representation in other matters. . file that identify the petitioner and notify the court

Sec. 3. (a) If the court finds that the petitioner | Of its action; and
is entitled to expunction of any records and files
that are the subject of the petition, it shall enter an
order directing expunction and directing any state
agency that sent information concerning the arrest . .
to a central federal depository to request such de- {b) .The court may give the petitioner all records
pository to return all records and files subject to the | and files returned to it pursuant to its order.
order of expunction. Any petitioner or agency pro-
testing the expunction may appeal the court’s deci-
sion in the same manner as in other civil cases.
When the order of expunction is final, the clerk of

Sec. 5. (a) On receipt of the order, each official
or agency or other entity named in the order shall:

(2) delete from its public records all index refer-
ences to the records and files that are subject to the
expunction order.

{c} If an order of expunction is issued under this
article, the court records concerning expunction pro-
ceedings are not open for inspection by anyone

- except the petitioner unless the order permits reten-
the court shall send a certified copy of the order b¥ | tion of a record under Section 4 of this article and
certified mail, return receipt requested, to each offi- ! the petitioner is again arrested for or charged with
cial or agency or other entity of this state or of any | ' tfense arising out of the transaction for which
political subdivision of this state named in the peti- he was arrested. The clerk of the court issuing the
tion that there is reason to believe has any records.. order shall obliterate all public references to the
or files that are subject to the order. The clerk proceeding and maintain the files or other records in
shall also send a certified copy by certified mail, an area not open to inspection.
return receipt requested, of the order to any central
federal depository of criminal records that there is
reason to believe hus any of the records, together
with an explanation of the effect of the order and a

{Acts 1977, 65th Leg., p. 1880, ch. 747, § 1. eff. Aug. 29,
1977, Amended by Acts 1979, 66th Leg.. p. 1333, ch. 604,
§ 1. eff. Aup. 27, 1‘)‘.‘2).]

;,T._.._..._ I

request that the records in possession of the deposi- % Art.ﬂs:; 03. Eff;l-(;f“é:m
tory, including any information with respect to the | S :
proceeding under this article, be destroyed or re- @ After entry of an expunction order:
turned to the court. ‘ ) the release, dissemination, or use of the ex-

(b) All returned receipts received by the clerk i punged records and files for any purpose is prohibit-
from notices of the hearing and copies of the order | ed:
shall be maintined in the file on the proceedings | . e .
under this chapter. | {2) except as Aprovxded in Subdivision 3 of this

. .+ article, the petitioner may deny the occurrence of
Sec. 4. (a) If the state establishes that the peti- i the arrest and the existence of the expunction order:
tioner is still subject to conviction for an offense and '
arising out of the transaction for which he was
arrested because the statute of limitations has not ) the petitioner or any other person. when ques-
run and there is reasonable cause to believe that the tioned under oath in o eriminal proceedingr about an
state may proceed aguinst him for the offense, the © arrest for which the records have been expunged,
court may provide in its vrder that the law enforce- - may state only that the matter in yuestion has been
ment agency and the prosecuting attorney respon- vxp’;gu:ml.
sible for investigating the offense may retain any i [Aets 1977, 63th Lew, po I5%0, ch. 747, § 1, off. Auge. 29,
records and files that are necessary o the nvestigits | T Amended by Acts 1979, 66th Ley . p. 1333, ch. 604,
tion. - ©O§ Loeff Awge 27,1979 |
A8 4

-l
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MISCELLANEOUS PROCEEDINGS

Art. 55.04, Viol;t_i‘on”of Expunction Order

b ———ane LR T I

Sec. 1. A person who acquires knowledge of an
arrest while an officer or employee of the state or
of any agency or other entity of the state or any
political subdivision of the state and who knows of
an order expunging the records and files relating to
that arrest commits an offense if he knowingly
releases, disseminates, or otherwise uses the
records or files.

Sec. 2. A person who knowingly fails to return
or to obliterate identifying portions of a record or
file ordered expunged under this chapter commits
an offense.

Sec. 8. An offense under this article is a Class B
misdemeancor.

[Acts 1977, 65th Leg., p. 1880, ch. 747, § 1, eff. Aug. 29,
1977. Amended by Acts 1979, 66th Leg., p. 1333, ch. 604,
§ L eff. Aug. 27, 1979.]

Art. 55.05. Notice of Right to Expunction

On release or discharge of an arrested person, the
person responsible for the release or discharge shall
give him a written explanation of his rights under
this chapter and a copy of the provisions of this
chapter.

[Acts 1977, 65th Leg.. p. 1880, ch. 747, § 1, eff. Aug. 29,

1957, Amended by Acts 1979, 66th Leg.. p. 1333, ch. 604,
§ L. eff. Aug. 27, 1979.]

*

CHAPTER 356. RIGHTS OF CRIME VICTIMS

Article

36.01.
56,02,

Definitions.
Crime Victims' Rights.

56.03. Victim Impact Statement.
56.04. Vietim Assistance Coordinator.
56.05. Reports Required.

Art. 56.01. Definitions

In this chapter:

(1) “Close relative of a deceased victim” means a
person who was the spouse of a deceased vietim at
the time of the vietim's death or who is a pirent or
adult brother, sister, or child of the deceased vietim.

{2) “Guardian of a vietim™ means a person who is

the legal guardian of the victim, whether or not the:

legal relationship between the guardian and vietim
exists because of the age of the victim or the
physical or mental incompetency of the vietim.

{3 "Vietim”™ means 4 person whao is the victim of
sexual assault, kidnapping, or agpravaled robbery

(3
>

-t
..

Art. 56.02

or who has suffered bodily injury or death as a
result of the criminal conduct of another.

[Acts 1985, 69th Leg., ch. 588, § 1, eff. Sept. 1, 1985.]

Art. 56.02. Crime Victims’ Rights

{a) A victim, guardian of a victim, or close rela-
tive of a deceased victim is entitled to the following
rights within the criminal justice system:

(1) the right to receive from law enforcement
agencies adequate protection from harm and threats
of harm arising from cooperation with prosecution
efforts; :

(2) the right to have the magistrate take the
safety of the victim or his family into consideration
as an element in fixing the amount of bail for the
accused;

(3) the right, if requested, to be informed of rele-
vant court proceedings and to be informed if those
court proceedings have been .canceled or resched-
uled prior to the event;

(4) the right to be informed, when requested, by a
peace officer concerning the procedures in criminal
investigations and by the district attorney’s office
concerning the general procedures in the criminal
justice system, including general procedures in
guilty plea negotiations and arrangements;

(3) the right to provide pertinent information to a
probation department conducting a presentencing
investigation concerning the impact of the offense
on the victim and his family by testimony, written
statement, or any other manner prior to any sen-
tencing of the offender;

(6) the right to receive information regarding
compensation to victims of crime as provided by the
Crime Victims Compensation Act (Article 8309-1,
Vernon's Texas Civil Statutes), including informa-
tion related to the costs that may be compensated
under that Act and the amount of compensation,
eligibility for compensation, and procedures for ap-
plication for compensation under that Act, the pay-
ment of medical expenses under Section 1, Chapter
209, Acts of the 63rd Legislature, Regular Session,
BT (Artiche 3447 m, Vernon's Texas Civil Statutes),
for i vietim of a sexual assault, and when request-
e, to referral to available social service agencies
that may offer additional assistance; and

() the right o be informed, upon request, of
parole prodedures, to participate in the parole pro-
vess, to be notfied, if requested, of parole proceed-
ings concerning a defendant in the victim's case, to
provide to the Board of Pardons and Paroles for
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KENNETH W. ANDERSON. JR.

KEITH M. BAKER
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
ROBERT E. ETLINCER?
MARY S. FENLON
CEORGCE ANN HARPOLE
LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

J. KEN NUNLEY

JUDITH L. RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH L. ROBINSON
MARC . SCHNALL *
LUTHER H. SOULES 11 7¢
WILLIAM T. SULLIVAN
JAMES P. WALLACE #

Mr. David J.
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas

LAW OFFICES

SOULES & WALLACE

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
{75 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-22;

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER

(512) 299-5340

January 30, 198

Re: Proposed Change to Code of Ju

Dear Mr. Beck:

Enclosed please find a copy of a
Justice William W. Kilgarlin regarding

Code of Judicial Conduct.

I ask that

special attention regardless of whether e
rules. Please prepare to report on the matter at our next 'SCAC
meeting. I will include the matter on our next agenda.

|
|

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure

cc: Justice Nathan Hecht

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3I5

901 MoPac EXPRESSWAY SOUTH. AUSTIN, TEXAS 78746

(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE GOO BUILDING, SUITE 2020
600 LEOPARD STREET. CORPUS CHRISTI, TEXAS 78473

{512) 883-7501

Very tpfaily yours,

LYrHER H. SOULES ITI
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KENNETH W. ANDERSON, JR.

KEITH M. BAKER
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
ROBERT E. ETLINGER?
MARY 5. FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

J. KEN NUNLEY

JUDITH L. RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC ). SCHNALL *
LUTHER H. SOULES 1l ™
WILLIAM T. SULLIVAN
JAMES P. WALLACE *#

LAW QFFICES

SQULES & WALLACE

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIQ. TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

(512) 299-5340

January 30, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street

Houston, Texas

77002

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(312) 327-4105

Re: Proposed Change to Code of Judicial Conduct

Dear Mr. Beck:

Enclosed please find a copy of a letter forwarded to me by
Justice William W. Kilgarlin regarding changes to Canon 5E of the

Code of Judicial Conduct.

I ask that you give this matter your

special attention regardless of whether it is in the amid of your
rules. Please prepare to report on the matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure

cc: Justice Nathan Hecht

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5
901 MoPac EXPRESSWAY SOUTH,. AUSTIN, TEXAS 78746

(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 2020
GO0 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473

(512) 883-7501"

Very tpfly yours,

LYrHER H. SOULES III
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LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS AT LAW

KENNETH W. ANDERSON, IR. A PROFESSIONAL CORPORATION

KEITH M. BAKER TENTH FLOOR TELEFAX

CHRISTOPHER CLARK SAN ANTONIO
) IC OF TEXAS PLAZA

HERBERT GORDON DAVIS REPUBL Z 512) 2247073

ROBERT E. ETLINCER! 175 EAST HOUSTON STREET

MARY 5. FENLON SAN ANTONIO, TEXAS 78205-2230 AUSTIN

GEORCE ANN HARPOLE (512) 327-4105

(512) 224-9144

LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
J. KEN NUNLEY WRITER'S DIRECT DIAL NUMBER:

JUDITH L RAMSEY (512) 299-5340

SUSAN SHANK PATTERSON
SAVANNAH L. ROBINSON
MARC J. SCHNALL *
LUTHER H, SOULES tit 1¥
WiLLIAM T. SULLIVAN
JAMES P. WALLACE ¢

January 30, 1989

Mr. Frank L. Branson

Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas

North Tower, LB 310

Dallas, Texas 75201

Re: Proposed Change to Code of Judicial Conduct
Dear Mr. Branson:

Enclosed please find a copy of a letter forwarded to me by
Justice William W. Kilgarlin regarding changes to Canon 5E of the
Code of Judicial Conduct. I ask that you give this matter your
special attention regardless of whether it is in the amid of your
rules. Please prepare to report on the matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

UTHER H. SOULES III

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE P.O. BOX 12248 CAPITOL STATION
THOMAS R PHILLIPS AUSTIN, TEXAS 78711
JUSTICES
FRANKLIN S. SPEARS
C.L RAY
TED Z. ROBERTSON September 19, 1988
WILLIAM W. KILGARLIN
RAUL A, GONZALEZ
OSCAR H. MAUZY
BARBARA G. CULVER
EUGENE A. COOK

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed

800 Milam Building

San Antonio, TX 78205

Dear Luke:

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

I doubt that the Advisory Committee has previously worked on
the Code of Judicial Conduct. However, the two enclosed letters-
indicate there may be a need to re-examine Canon 5E of the Code.

I would like for the Advisory Committee to discuss these
letters and make any recommendations it deems appropriate.

William W. Kilgarlin
WWK:sm

Fncl.
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ROBERT J. SEERDEN

JUSTICE
OFFICE THIRTEENTH COURT OF APPEALS RESIDENCE
TENTH FLOOR 5050 MOULTRIE
NUECES COUNTY COURTHOUSE CORPUS CHRISTI., TEXAS 78415
CORPUS CHRISTI, TEXAS 738101 (512) 992-4715

(512) 888-0416
September 6, 1988

Chief Justice Thomas R. Phillips and
Members of the Supreme Court of Texas
Supreme Court Building

P. 0. Box 122438

Austin, Texas 78711

In re: Alternate Dispute Resolution
Dear Chief Justice Phillips:

It is my understanding that Code of Judicial Conduct 1is
promulgated by the Supreme Court of Texas. The August issue of
the Texas Center of the Judiciary's "In Chambers" newsletter
contains two opinions from the committee on judicial ethics which
I believe should be cause for great concern to all judges in the
State of Texas.

The opinions are numbers 120 and 121 and deal with a-
district judge mediating or conducting settlement conferences
either in his court or another judge's court. The committee is
of the opinion that these activites are unethical as a violation
of Canon S5E of the Code of Judicial Conduct which states that a
judge should not act as an arbitrator or mediator.

If it is unethical for a judge of any court to promote or
engage in settlement of cases, particularly where they involve
cases in which he will not exercise any judicial function, then
this rule should be changed. It is my -opinion that a more
practical interpretation of Canon 5E would be that it is limited
to a commercial type of arbitration or mediation. This would
seem to be more in keeping with the historical and practical role

" of judges in settlement proceedings and also is..consistent with a
position expressed by former Judge David H. Brown of Sherman,
Texas, who now is a professional arbitrator. For your
information, I enclose a copv of his letter of August 29, 1988,
which demonstrates that lawyer-arbitrators, eliminated active
judges as competitors in 1974,

Judges are uniquely qualified and trained as decision
makers, as opposed to lawyers, in general, who are trained as
advocates of a particular pnsition. It is tragic to have these
judicial skills possessed »y dedicated individuals interested
in the administration of. justice wasted by this narrow
interpretation of the canon £ ethics.
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Chief Justice Thomas R. Phillips and
Members of the Supreme Court of Texas
Page 2 ’
September 6, 1988

This seems even more counter-productive at a time when the
bar .in general and the judiciary in particulat is promoting
alternative dispute resolution.

No less a prominent "legal journal" than Time magazine
recently ran a news article concerning arbitration and the courts
and voiced concern that with the rise 1in popularity of
arbitration procedures might create a danger that the public
court system could ultimately degenerate into a second class
method of dispute resolution available only for lower income
individuals or less important decisions. It would be tragic if
our judicial system, the corner stone of our free and independent
democratic society, were reduced to this level.

I am sending a copy of this letter and the enclosures to all
of the members of the Supreme Court as well.as the president of
the State Bar with the request that appropriate action be taken
to either rescind the action of the judicial ethics committee or
to amend section 5E of the Canon of judical conduct to give it an
interpretation consistent with the opinions expressed in this
letter. : ’

If T may do anything to assist in this effort, I would be
most happy to do so.

Very truly yours,

RJS:dot .

Enclosure

cc: Mr. Jim Sales, President of the State Bar
Members of the 13th Court of Appeals
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DAVID H. BROWN

ARBITRATOR
223 NORTH CROCHKETT

SHERMAN, TEXAS 75080

(214) 83 3-9454

August 29, 1988

Dear Judge:

For 50 years the Judicial Canons of Ethics of the American Bar
Association specifically authorized an active judge to arbitrate and
charge for his services. This was so because arbitration is a natural
extension of a judicial career. In 1974 Jawyer-arbitrators succeeded
in eliminating active judges as competitors.

However, there is no legal or ethical proscription against former
judges, senior judges or retired judges -serving as impartial
arbitrators. And it's a rewarding profession in every sense of the
word. If you're planning on leaving the bench anytime soon you may
want to look at your prospects of doing some arbitration. For a
considerable length of time a number of my judicial colleagues have
asked me to help them become arbitrators. Now, for the first time, in
my 22 years of arbitration, the situation is such that I earnestly
believe there are prospects of early success for a substantial number
of those with judicial experience to achieve that goal.

The field of arbitration is expanding, and there now is a real
shortage of competent arbitrators. The best source of talent, in my
opinion, are people_with judicial experience, such as you. I believe I
can help you considerably if you are interested. :

From 2 to 5 P.M..on September 27, at the Hyatt-Regency Hotel in
downtown Fort Worth I will present a program on How a Judge Becomes an
Arbitrator. The registration fee is $100.00 and enrollment 1s limited.
Wnen we finish you should feel confident that you can handle an
arbitration case, and reasonably hopeful that you will get the
opportunity to do so. Bring a notebook. I will give you some
information not for publication. P

An application for enrollment with return envelope is enclosed.

Fraternally,



E T H I C S (continued)

JNo. 119)

A. No. The various functions of the
council and the namc of the council itsclf
indicate that the councilis governmentalin
nature.

A statutory county court at law judge
must complywith Canon 5G of the Code of
Judicial Conduct which prohibits such
judge from accepting an appointment to a
governmental committee, commission, or
other positionthatis concerned with issucs
of fact or policy matters other than the
improvemeat of law, the Icgal system, or
the administration of justice.

No. 120
Issued August 3, 1938

Q. Isitethical foradistrictjudgeto mediate
_ civil cases in order to expedite the settlement
process?

A. The committce is of the opinion that a
strict judge may not mediate civil cases.
Canon 3A(5) slates, "A judge...shall not
dircetly or indircctly initiate, permit, nor
consider cx partc orothercommunications
conccrning the merits of a pending or
impending judicial procceding.” (cmpha-
sis added) Furthermore, Canon 5E of the
Codc of Judicial Conduct states, "A judge
should not act as an arbitrator or media-
tor.” Canon 8 makes Canon SE applicable
to district judges. However, Canon 8 also
lists other classifications of judges who
are exempt from compliance with SE.

No. 121
Issued August 3, 1958

Q. Mayadistrict judge conduct scttlement

conferences forsuits filed (1} in his court, or

(2) in another judge’s court, where he only

conveys scttlement offers and asks ques-

tions? In the conference he scts no values,

oives no opinions, and discloses no confi-
:tial information.

Page 4

proccdure appears to make the judge a
mcdiator. Canon SE of the Code of Judi-
cial Conduct prohibits a judge from being
a mediator. Also, Canon 3A({) states, "A
judge...shall not dircctly or indirectly initi-
ate, permit, nor consider ex parte or other
communications conccrning the merits of
apending or impending judicial proceed-
ing." (cmphasis added)

The committee is of the opinion that the
usc of the sctticment procedurc outlined
above by a district judge would be a viola-
tion of Canons 5E and 3A(5) of the code.
Whetherthe litigationis filedin the judge’s
court or any other court makes no dilfer-
ence. The committee notesthat Canon SE
is not_applicable to all classifications of
judges. See, Canon 8.

No. 122
Issued August 3, 1988

Q. Would it be a violation of Canon 5G of
the Code of Judicial Conduct for a county
court at law judge to serve as a member of
the board of directors of a private agency
which is established to oversee the opcra-
tions of job-training, remedial education,
summer youth employment programs, on-
thezjob training programs, etc., under a
federal job training program?

Preface: The committceis adviscd that the
board of dircctors dccides which local
agencics reccive funding and in what
amounts. The board of directors also has
oversight and reporting duties and further
gencrally designs and implements pro-
grams to insurc that thc moncy is spent
wiscly and cffcctively.

A. From thc information furnished to the
committee, the agency is a private, non-
profit organization. Evcn though the
agency implements programs funded by
the federal government, the agency is not
a govcrnmental committce or commis-

sion; and thercfore, the committee per-

ceives no violation of Canon 5G of the
Codc of Judicial Conduct in serving on the
board of dircctors of such agency. Sce,
limitationssct out in judicial cthics opinion
No. 85.

¥

No. 123
Issued August 3, 1988

Q. If a senior judge’s wife becomes a
member of a political action committec for
a group of hospitals, does this in any
mannerconstitute a violation of the Code of
Judicial Conduct?

A. The codc docs not in any manncr
attcmpt to rcgulate the activitics of a
judge’s spousc. Canon 2B docs prohibita
judgc from (1) allowing family mecmbersto
influence his judicial conduct or judge-
meat, (2) allowing others to usc the pres-
tige of his office (in this casc his titlc) to
advance their private intcrests, and (3)
allowing othcrs to convey the impression
that they arc in a special position to influ-
ence the judge.

Canon 2A admonishes judges to con-
duct thcmsclves in a manner to promote
public confidence, and Canon 3A(2)
admonishes judges to be unswayed by
partisan intcrests.

The committee perecives no violationof
code il the senior judge’s wifc accepts the
dcscribed appointment. However, if the

_ judge perccives, in the acceptance of

assignmcnts, any impropricty or appear-
ancc of impropricty as arcsult of his or her
spousc’s appointmeats, refusal to accept
such assignment or recusal afier accepting
the assignments would not be inappropri-

atc. &
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Question:

Answer:

PROPOSED JUDICIAL ETHICS COMMITTEE
OPINION NO. 124

Would a former district judge violate the code of judicial
conduct by acting as an arbitrator or mediator?

- Canon 5E of the Code of Judicial Conduct Act states "A

judge should not act as an arbitrator or mediator."
However, a former district judge who has complied with the
Court Administration Act, Art. 74.054(3) is placed by Canon
8G of the code in the same category as a senior judge. . ..
Canon 8G(1) states, "[a former district judgel. . .is not

- required to comply with Canon 5E,” but Canmon 8G(2)

qualifies this exception by stating "[A former district judge]
- - . should refrain from judicial service during the period of
extra-judicial appointment permitted by Canon 5G."

The committec is of the opinion that a former district judge
who has qualified under Art. 74.054(3) may act as an
arbitrator or mediator provided the judge refrains from

performing judicial service during the period of an extra-

judicial appointment,
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FRANK G. EVANS
Chief Justice
First Court of Appeals
1307 San Jacinto
Houston, Texas 77002
(713) 655-2715

May 16, 1989

Mr. Luther H. Soules, III
Soules & Reed

800 Milam Bldg.

San Antonio, TX 78205-1695

Dear Luke:

I £find that I did not respond to your inquiry of January
25, 1989, concerning Texas Code of Judicial Conduct, Canon 5E,
which provides that an active judge should not serve as a mediator
or arbitrator.

On balance, I think Canon 5E is probably an appropriate
restraint. There is often a very fine line between a judge's role
in encouraging settlement negotiations and the Jjudge's active
participation in such negotiations. Although the judge's active
involvement may initiate more settlements, it may also result in
coerced settlements. Even if the judge acts in utmost good faith,
his or her actions may be perceived by litigants and their counsel
as official meddling.

In my opinion, the Texas Alternative Dispute Resolution
Procedures (Tex. Civ. Prac. & Rem. Code sec. 154.001 et seq.)
establishes an appropriate role for active Jjudges. The Act
mandates both trial and appellate court judges to encourage early
settlement of litigation; but when the judges accomplishes that
purpose, his or her role is at an end. At that point, the
mediator, arbitrator, or neutral conference facilitator begins, and
it 1is best performed by persons who have special talent or
expertise in that field.

The Texas Canons of Judicial Conduct do not prohibit a
retired or former Jjudge from serving as an arbitrator or a
mediator. Canon 5D. This, I think, is as it should be, because the
use of a retired judge to perform such a role does not have the
negative aspects that apply to an active judge. 0Of course, if a
retired judge is assigned to active duty to hear a particular case,
the judge should be bound by the same provisions applicable to an
active judge under Canon 5E.

00023



My conclusion: the Texas Canons of Judicial Conduct do
not preclude an active Texas 7judge, whether trial or appellate,
from performing a very useful role in encouraging litigants and
their counsel to use alternative dispute resolution procedures.
Therefore, I feel there is no need for any change in the Code of
Judicial Conduct.

Yours singerely,

r ,//’/
\\\\~\___f329k/G' Evans

FGE:cc
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE SUEC
SURKREME COURT ADV1E

REQUEST FUOR NEW RULE OR CHANGE OF
Civi. EVIDERNCE s

1. EXACT WORDING OF EXISTING RULE
N> change in any -evidence rule
made to repeal Texas Kules oﬁ
Sea paragraph 4 below. §

£.  EPROPOSED RULE: MARK THROUBH I
DASHES: UNDERLINE PROFOSED NE

Za CHANBGED REQUESTED BY:
Mr. Harry L. Tindall
Tindall & Foster
£81¥!l Texas Commerce Tower
Houstorn, Texas 7760z-3094

4. ERIEF STRATEMENT OF REQSDNQ
ADVANTAGBES TO BE SERVED BY PRO

“1 propose we repeal Rules 184
the end of each repealed rule stat o R
Texas Rules of Civil Evidence, Rule £802; and Rule 184a has been
added to Texas Rules of Civil Evidence, Rule Z03. There is no
‘point in having these rules duplicated, even though they may be
quasi-preocedural. That logic could apply to numerous rules of
evidence. " . '

Sie BRIEF STARATEMENT DOF ARGUMENTS AGARINST FROFDSED NEW RULE:
6. ANY SEECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:
7. EVIDENCE SUBCDMMITTEE RECOMMENDATIONS:
No recommendation. No evidence changes are proposed. The

subcaommittees has no Jurisdiction respecting Leivil
procedurel changes.

00022



SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE SURCOMMITTEE
SUKREME COURT ADVISORY COMMITIEE

RECIUEST FOR NEW RULE DR CHANGE OF EXISTING RULE - TEXAS RULES OF
CIVIL EVIDENGE :

i. EXACT WORDING OF EXISTING RULE:Z
N change in any -evidence rule is proposed. A praoposal is
made o repeal Texas Rules of Livil Procedure 184 and 184a.
See paragraph 4 below.

& FROFPOSED RULE: MARHK THRDUGH DELETIONS 7O EXISTING RULE WITH
DASHES: UNDERLINE PRDPDSED NEW WORDING:

2. CHANGED REQUESTED BY:
Mr. Harry L. Tindall
Tincall & Foster
281l Texas Commerce Tower
Hauston, Texas 77002-3894

4. ERIEF STATEMENT DF REASONS FDR REQLESTED CHANBES AND
ADVANTABES TO BE SERVED BY PROPOSED NEW RULE:

1 propose we repeal Rules 184 and 1B4a with a comment at
the end of each repealed rule stating Rule 184 has been added to
Texas Rules of Civil Evidence, Rule £0&; and Rule 184a has been
added to Texas Rules of Livil Evidence, Rule 203. There is no
point in having these rules duplicated, even though they may be
quasi-—-procedural. That logic could apply to numercus rules of
evidence. " . ‘

S. BRIEF STRATEMENT OF ARGBUMENTS AGRINST FROFDSED NEW RULE:
&, ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMEBERS:
7 EVIDENCE SUBCOMMITTEE RECOMMENDATIONS: )
No recommendation. No evidence changes are proposed., The

subcommittee has Nno Jurisdiction respecting Lecivil
procedurel changes.

[ )
<D
D
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE suplummiiEr
SurREME DOURT ARDVISORY COMMLITTEE

KREWUEST FOR  NEW RULE UR CHANGE OF EXISTING RULE -~ TEXAS RULES OF
CiviL EVIDENCE ’

1. EXACT WORLING UOF EXISTING RULE:

Civil Practice and kemegies Code, Sec. 18.131. Uniess the
interest rate of another state or country is allepec and proved,
the rate is presumed to be the same as that established by law in
this state and interest at that rate may be recoversed without
allegation or proof,

f

FPROPUSED RULE: mMARHK THROUGH DELETIONS TO EXISTING RULE WITH
DASHES; UNDERLINE PROPUSED NEW WORDING:

rRepeal section 18.U031. Caveat: Mra Tindall did not
expressly propose repealer, but such appears to be the inference
from his request for comment.

3. CHANGE REGUESTED BRY:
Mr. Harry L. Tindall
Tindall & Foster
£81 Texas Commerce Tower
Houston, Texas 77082-3d94

4. BRIEF BTRATEMENT OF REASDNS FUOR REQUESTED CUBANGED AND
ADVANTABES TO BE SERVED BY PROFOSED NEW RULE:

“Finally, I solicit your opinions regarding the relevance of
Section 18.831, Civil FPractice and Remedies Code. Is this
needed? 1 look forward to receiving your comments with respect
to the above.”

One senses that Harry may have in mind Evidence Rules 2@
and 2032 and the common law practice background, together as
satisfying any evidence needs in this area. See in this
connection Linda Addison’®s note (copy attached hereto), January
1989 Texas Bar Journal 74.

5.  BRIEF STATEMENT OF ARBUMENTS AGAINST FROFDSED NEW RULE s

Will there be lawyers wha will not recognize the
availability of the judicial notice solution, as readily as the
availability of the express language of 18.2317
€. éNY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:

7. EVIDENCE SUBCOMMITTEE RECOMMENDATION:
The subcommititee makes no recommendation.
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== Civil Evidence

Linda L. Addison

Judicial Notice of Laws
Of Other States

By Linda L. Addison

© Linda L. Addison

Question:  How do I prove the law of another
state?

Answer: By judicial notice under (1) Texas
Rule of Civil Evidence 202 or (2)
Texas Rule of Civil Procedure 184.

Question:  How do I get a court to take judicial
notice of the law of a foreign state?

Answer: By giving the court sufficient infor-

mation to enable it to do so.

exas Rule of Civil Evidence 202 permitsa courtto”. ..

take judicial notice of the constitutions, statutes, rules,
regulations, ordinances, court decisions, and common law of
every other state, territory, or jurisdiction of the United
States.” Texas Rule of Civil Procedure 184 was amended, effec-
tive Jan. 1, 1988, to conform with Texas Rule of Civil Evidence
202.1

The court may take judicial notice of the law of another state
on its own motion, or upon the motion of a party.2 A party
requesting that judicial notice be taken of the law of another
state “. .
enable it properly to comply with the request ...”"

“What constitutes ‘sufficient information’ must depend upon
the circumstances, including the features of the libraries avail-
able to the particular judge to whom the motion is addressed.
At a minimum, the law supporting the claims or defenses
invoked should be particularly set forth, with accurate citations
to cases, statutes, and constitutions.”4

The Corpus Christi Court of Appeals recently considered
what is “sufficient information to enable [the court to] properly
comply with the request” for judicial notice in Ewing v. Ewing.5
At issue in Ewing was whether appellant had provided the trial

74 Texas Bar Journal January 1989

court with sufficient information to enable it to take judicial
notice of California law.

Ewing concerned a former wife's entitlement to her ex-hus-
band’s military retirement benefits pursuant to a settlement
agreement incorporated into a divorce decree issued in the state~
of California. On appeal, the wife complained that the trial
court erred in failing to take judicial notice of the laws of
California to interpret the divorce decree.

At trial, the wife had introduced the California judgment and
the trial judge agreed to “take judicial notice of what is in it.”6
The wife argued on appeal that this was a sufficient request
under Texas Rule of Civil Evidence 202-and Texas Rule of Civil
Procedure 184 to require the court to take judicial notice not
only of the decree, but of California law in general.

The Corpus Christi court disagreed. The court explained that
this “supposed request certainly did not ‘furnish the Judge
sufficient information to enable him properly to comply with
the request.”? Nor did the request for judicial notice “set forth
with some particularity the law that is to be relied upon.”8

Remember that in the absence of evidence of the foreign
state’s law, the court presumes that the foreign state’s law is the
same as Texas law.? The Ewing court held that in the absence of
a propeér request to take judicial notice of California law, trial
court was correct in presuming it to be the same as Texas law.10

. shall furnish the court sufficient information to

Tex. R. Civ. P. 184, Comment to 1988 Change.
Tex. R. Civ. Evid. 202; Tex. R. Civ. P. 184.
Id. The party requesting judicial notice must give all parties notice
of the request, so that the other parties may respond and/or
request an opportunity to be heard on the motion. Id.
Goode, Wellborn and Sharlot, Texas Practice, Guide to the Texas
- Rules of Evidence: Civil and Criminal §202.1 (1988).
739 5.W.2d 470 (Tex. App. — Corpus Christi, 1987, no writ).
Id. at 472.
Id.
Id
See, e.g., Freudenmannv. Clark and Associates, Inc., 5995.W.2d
132, 135 (Tex. Civ. App. — Corpus Christi 1980, no writ).
10. 739S.W.2d at 472.

Wi

el

\

©ENO;

A partner in the Houston law firm of Fulbright & Jaworski,
Linda L. Addison has authored the Annual Survey of Texas
Evidence Law for the Southwestern Law Journal since 1982.
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‘ AU
UNIVERSITY OF HOUSTON LAW CENTER =
UNIVERSITY PARK — QA0S
HOUSTON, TEXAS 77004
T13/749-1422

UNIVERSITY OF HOUSTON -
LAW CENTER /) W —

January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin
Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.
0'Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry. '

Harry Tindall has recommended some changes in the Texas
Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered
1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by

him to the appropriate subcommittee. The same goes for proposal
number 4.

Further, please add any arguments,for or against 1, 2 and 3.
Should your additions indicate the need, I will submit these
proposals to you for reconsideration. Based on your vote, I will
prepare the subcommittee's recomme tion to the Advisory
Committee. g

ewell H. akely, Chalrma
Evidence Subcommittee

ec:t Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Mr. Harry Tindall
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TINDALL & FOSTER
ATTORNEYS AT LAW
2801 TEXAS COMMERCE TOWER
HOUSTON, TEXAS 77002-3094

TELEPHONE (713) 229-8733

TELECOPIER (713) 228-1303

gai&{é EI ;Jg;\]!_é.;” BOARD CERTIFIED - TEXAS BOARD

PATRICK W. DUCAN®* OF LEGAL SPECIALIZATION
KENNETH JAMES HARDER

LYDIA C. TAMEZ December 19, 1988 S

:Q‘\NP\IYC E Eﬁ}f Sg LD},?:N **|MMICRATION & NATIONALITY LAW

Newell Blakely

University of Houston Law Center
4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to call an expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their oplnlon. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the
current rule, and completely reverses the .approach by the Federal
Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the United States. I have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee's comment was that "creative"
objections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frankly, I don't
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),
wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802." -

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be
amended by adding & new Subsection (12) to incorporate Section
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Newell Blakely
Page 2
December 19, 1988

18.001, Civil Practice and Remedies Code. Texas Rules of Civil
Ev1dence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that
the service was provided and that the service was
necessary is sufficient evidence to support a
finding of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) be made by:

(A) the person who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; and

(3) include an itemized statement of the
service and charge.

(c) The party offering the affidavit in
evidence or the party's attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is flrst presented at the trlal of the
case.

(4d) A party intending to controvert a claim
reflected by the affidavit. must file a
counteraffidavit with the clerk of the court and
serve a copy of the counteraffidavit on esach other
party or the party's attorney of record:

(1) not later than:
(A) 30 dayé after the day he
receives a copy of the

: affidavit; and
(B) at least 14 days before the day
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Newell Blakely
Page 3
December 19, 1988

on which evidence is first
presented at the trial of the
case; or

(2) with leave of the court, at any time
before the commencement of evidence
at trial.

(e) The counteraffidavit mist give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT
Before me, the undersigned authority,

personally appeared , who, being
by me duly sworn, deposed as follows:

"My name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted with the
facts herein stated:

"y an the custodian of records of
. Attached hereto is/are
page(s) of records from

These said pages of records are an 1temlzed
statement of the services and charges as shown on
the record and are kept by in the
regular course of bu51ness and it was the regqular
course of business of - for an employee or
representative of ‘ , with knowledge of

the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
information thereof to be included in such record;
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Newell Blakely
Page 4
December 19, 1988

and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached
hereto are the originals or exact dupllcates of the
originals, and are incorporated herein."

"The charge for the service provided was
reasonable at the time and place that the service
was provided, and the service provided was
necessary."

Affiant
STATE OF TEXAS
COUNTY OF
SIGNED under oath before me on , 19 .

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10).

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows:

"The Court may appoint an interpreter of its
own selection and may fix the interpreter's
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs, in the dlscretlon of the
court."

The present rule speaks of summoning interpreters and pﬁnishing
them, which, of course, is never done in real practice. A comment

00032



Newell Blakely
Page 5
December 19, 1988

would also be added to Rule 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely

Page 5

December 19, 1988 A

end of each repealed rule stating Rule 184 has been added to Texas
Rules of Civil Evidence, Rule 202; and Rule 184a has been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above. '

Sincerely,
Harry L. Tindall

/ms

cc: Luther Soules
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"The present rule speaks of summoning interpreters and pPunishing
them, which, of course, is never done in real practice, A
comment would also be added to Rule 604, Texas Rules of Civil
Evidence, cross-referencing Rule 183."

H.T. PROPOSAL #4, (Calls for repeél of Rules 184 and 184a of
Texas Rules of Civil Procedure)

For proposal. "I propose we repeal Rules 184 and, 184a with a
comment at the end of each repealed rule stating Rule 184 has
been added to Texas Rules of Civil Evidence, Rule 202; and Rule
1834a has been added to Texas Rules of Civil Evidence, Rule 203.
There is no point in having these rules duplicated, even though
they may be quasi-procedural. That logic could apply to numerous
rules of evidence."

H.T. PROPOSAL #5.

"Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this
needed? I look forward to receiving your comments with respect
to the above."

N.B.: 18.031. Unless the interest rate of another state or
country is alleged and proved, the rate is presumed to be the
same as that established by law in this state and interest at
that rate may be recovered without allegation or proof.

Invitation to comment. One senses that Harry may have in mind
Evidence Rules 202 and 203 and the common law practice
background, together as satisfying any evidence needs in this
area. See in this connection Linda Addison's note (copy attached
hereto), January 1989 Texas Bar Journal 74.
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== Civil Evidence

Linda L. Addison

Judicial Notice of Laws
Of Other States

By Linda L. Addison

© Linda L. Addison

Question:  How do I prove the law of another
state?

Answer: By judicial notice under (1) Texas
Rule of Civil Evidence 202 or (2)
Texas Rule of Civil Procedure 184.

Question:  How do I get a court to take judicial
notice of the law of a foreign state?

Answer: By giving the court sufficient infor-

mation to enable it to do so.

exas Rule of Civil Evidence 202 permitsacourtto”. ..
take judicial notice of the constitutions, statutes, rules,

regulations, ordinances, court decisions, and common law of

every other state, territory, or jurisdiction of the United
States.” Texas Rule of Civil Procedure 184 was amended, effec-
tive Jan. 1, 1988, to conform with Texas Rule of Civil Evidence
2021

The court may take judicial notice of the law of another state
on its own motion, or upon the motion of a party.2 A party
requesting that judicial notice be taken of the law of another
state “. . . shall furnish the court sufficient information to
enable it properly to comply with the request ..."?

“What constitutes ‘sufficient information’ must depend upon
the circumstances, including the features of the libraries avail-
able to the particular judge to whom the motion is addressed.
At a minimum, the law supporting the claims or defenses
invoked should be particularly set forth, with accurate citations
to cases, statutes, and constitutions.”4 o

The Corpus Christi Court of Appeals recently considered
what is “sufficient information to enable [the court to] properly
comply with the request” for judicial notice in Ewing v. Ewing.5
At issue in Ewing was whether appellant had provided the trial

74 Texas BarJournal January 1989

court with sufficient information to enable it to take judicial
notice of California law.

Ewing concerned a former wife’s entitlement to her ex-hus-
band’s military retirement benefits pursuant to a settlement
agreement incorporated into a divorce decree issued in the state
of California. On appeal, the wife complained that the trial
court erred in failing to take judicial notice of the laws of
California to interpret the divorce decree.

At trial, the wife had introduced the California judgment and
the trial judge agreed to “take judicial notice of what is in it.”¢
The wife argued on appeal that this was a sufficient request
under Texas Rule of Civil Evidence 202 and Texas Rule of Civil
Procedure 184 to require the court to take judicial notice not
only of the decree, but of California law in general.

The Corpus Christi court disagreed. The court explained that
this “supposed request certainly did not ‘furnish the Judge
sufficient information to enable him properly to comply with
the request.”’? Nor did the request for judicial notice “set forth
with some particularity the law that is to be relied upon.”®

Remember that in the absence of evidence of the foreign
state’s law, the court presumes that the foreign state’s law is the
same as Texas law,? The Ewing court held that in the absence of
a proper request to take judicial notice of California law, trial
court was correct in presuming it to be.the same as Texas law.10

Tex. R. Civ. P. 184, Comment to 1988 Change.

Tex. R. Civ. Evid. 202; Tex. R. Civ. P. 184.

Id. The party requesting judicial notice must give all parties notice
of the request, so that the other parties may respond and/or
request an opportunity to be heard on the motion. Id.

Goode, Wellborn and Sharlot, Texas Practice, Guide to the Texas
Rules of Evidence: Civil and Criminal §202.1 (1988).

739 S.W.2d 470 (Tex. App. — Corpus Christi, 1987, no writ).

Id. at 472.

Id.

Id.

See, e.g., Freudenmann v, Clark and Associates, Inc., 599S.W.2d
132, 135 (Tex. Civ. App. — Corpus Christi 1980, no writ).

10. 739S.W.2d at472.

- bl e

LN ®

A partner in the Houston law firm of Fulbright & Jaworski,
Linda L. Addison has authored the Annual Survey of Texas
Evidence Law for the Southwestern Law Journal since 1982.
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE SURBCODMMITIER
SUFPREME COURT ADVISORY CUMMITTEE

REQUEST FOR NEW KULE OR CHANGE OF EXISTi

CivIiL EVIDENCE

i. EXACT WORDING OF EXISTING RULE.
Rule &@4. An  interpreter is sut

these rules relating to qualificatioﬁ

administration of an oath or affirmatior

translation.

Ze PRDPDSEb RULE: MARK THRDUGH DELETI]
DASHES: UNDERLINE PRUOPUSED NEW WOF
Rule &04. An interpreter is su@

these rules relating to qualificatieé

administration of an ocath or affirmatior

translation.

Lomment 2 See Rule 1835, Texas Ru

respecting appointment of interpret

Note: A condition precedent to thg
is the amendment of "~Rule 183, Texas Rules of Civil

Procedure. See paragraph 4 below.

CHANGE REQUESTED BY:

M. Harry L. Tindall
Tindall & Foster

2821 Texas Commerce Tower
Houston, Texas 77002~3094

u"l

4. BRIEF STATEMENT OF REASONS ™ FOR REQUESTED CHANGES AND
ADVANTAGES TO BE SERVED BY PRUOPOSED NEW RULE:

"1 propose amending @ Rule 183, Texas Rules of Civil

Procedure, to be the same as Rule 43f, Federal Rules of (Civil
__Frocedure, which reads as follows:
B “"The Court may appoint an interpreter of its own selection
angd may fix the interpreter’s reasconable compensation. The
compensation shall be paid out of funds provided by law or by one
- or more of the parties as the court may direct, and may be taxe
§ ultimately as costs, in the discretion of the court.®

L
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE SURLOMMITIER
SURREME COURT ADVISORY CUMMITTEE

REQUEST FOR NEW KULE OR CHRERNBE OF EXISTING ROLE — TEXAS RULES OF
CIivIL EVIDENCE
i. EXACT WORDING OF EXISTING RULE.

Rule &@4. An interpreﬁer is subjgect té the provision of
these rules relating to gqgualification as an expert and the
administration of an ocath or affirmation that he will make a true
translation.

Za pRDPDSEb RULE: MARHK THROLGH DELETIONS TO EXISTING RULE WITH

DASHES: UNDERLINE FROPOSED NEW WUORDING:

Rule &04. fin  interpreter is supject to the provisions of
these rules relating to gualification as an expert and the
administratian of an ocath o affirmation that he will make a true

translation.

Comment:  See Rule 183, Texas Rules .of Civil Procedure,

respecting appointment _of interpreters.

Note: A condition precedent to the addition of this comment
is the amendment of ~Rule 183, Texas Rules of Civil
Procedure. See paragraph 4 below.

e CHANGE REQUESTED BY:
Mr. Harry L. Tindall
Tindall & Foster
2821 Texas Commerce Jower
Houston, Texas 77@Bz-3054

4 EBRIEF STRTEMENT OF REASONS - FOR  REUQUESTED CHANGES W AND
ADVANTABES TO EBE SERVED BY PRUPUOSED NEW RULE:

bl | propaose amending - Rule 183, Texas Ruies of Civil
Procedure, to be the same as Rule 43f, Federal Rules of Civil
Frocedure, which reads as follows:

“The Court may appoint an interpreter of its own selection
and may fix %he interpreter’s reascnable compensation. The
compensation shall be paid out of funds provided by law or by one
' or more of the parties as the court may direct, and may be taxe
§ ultimately as costs, in the discretion of the court.”

i
4

|
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“The present rule speaks of summoning interpreters and

purnishing them, which, of course, is never done in real practice.
£ comment would alsco be added to Rule &v4, Texas Rules of Civil
Evidence, cross—referencing Rule 183."

snta

Table

BRIEF STATEMENT OF ARGUMENTS ABAINGST FROFUSED NEW RULE:
AaNY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:

EVIDENCE COMMITTEE KECUMMENDAT 10N .

For the amerndment 6—4. I members abstaining.

CAVEAT = Lthe evidernce subcommittees did not consider the
proposed change in rule 183, texas rules of civil proceduwre,

that proposal being beyond it's Jurisdiction: ]

Tonwerras)
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UNIVERSITY OF HOUSTON LAW CENTER (7 b 7
UNIVERSITY PARK —

HOUSTON, TEXAS 77004

713/749-1422

UNIVERSITY OF HOUSTON -
LAW CENTER d / —
January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin
Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.
0'Quinn, Hon. Jack Pope, Mr, Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has recommended some changes in the Texas
Rules of Civil Evidence. These are set out below.

Would you please vote for or against his proposals numbered
1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent by

him to the appropriate subcommittee. The same goes for proposal
number 4,

Further, please add any arguments for or against 1, 2 and 3.
Should your additions indicate the need, I will submit these
proposals to you for reconsideration., Based on your vote, I will
prepare the subcommittee's recomme tion to the Advisory

Committee. - //lwé?tv/ 74 );%;%éii/Zf

eyell H. lakely, Chaitfma
Evidence Subcommittee

cc: Mr. Luther H,., Soules, III, Chairman
Supreme Court Advisory Committee

Mr. Harry Tindall
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TINDALL 8 FOSTER
ATTORNEYS AT LAW

2801 TEXAS COMMERCE TOWER

HOUSTON. TEXAS 77002-3094

TELEPHONE (713) 229-8733

TELECOPIER (713) 228-1303
HARRY L TINDALL*

BOARD CERTIFIED - TEXAS BOARD

g ;‘11,-\{\'1&52 \% fl:)ousgftﬁ:: OF LECAL SPECIALIZATION
KENNETH JAMES HARDER

LYDIA C. TAMEZ December 19, 1988 EAMILY LAW
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Newell Blakely

University of Houston Law Center
4600 Calhoun

Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules :

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence: : ;

(1) I propose that Rule 705 be restored to its former version.

It has become a much-abused practice for a party to call an expert

witness and then to ask the expert witness on direct examination,
what facts or data they relied upon in forming their opinion. The

expert is then given full opportunity to discleﬁg to the jury on

direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the

current rule, and completely reverses the approach by the Federal

Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the United States. I have read the

commentary as contained in the University of Houston Law Review.

The State Bar Evidence Committee's comment was that "creative"

objections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frapkly, I don't
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay:data relied
upon. The rule is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),

wherein Justice Wallace said: % ‘

"Oordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802."- »

(2) I propose that Rule 902, Texas Rules of Civil Evidence,_be
amended by adding & new Subsection (12) to incorporate Section
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18.001, Civil Practice and Remedies Code. Texas Rules of Civil
Evidence, Rule 902(12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that
the service was provided and that the service was
necessary 1is sufficient evidence to support a
finding of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) be made by:

(A) the person  who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; and

(3) include an itemized statement of the
service and charge.

(c) The party offering the affidavit in
evidence or the party's attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claim
reflected by the affidavit. must file a
counteraffidavit with the clerk of the court and
serve a copy of the counteraffidavit on each other
party or the party's attorney of record:

(1) not later than:
(A) 30 _dayé after the day he
receives a copy of the

affidavit; and
(B) at least 14 days before the day
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on which evidence is first
presented at the trial of the
case; or

(2) with leave of the court, at any tlme
before the commencement of evidence
at trial.

(e) The counteraffidavit must give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the clainm
reflected by the initial affidavit and must be
taken before a perscn authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit. :

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT
Before me, the undersighed authority,

personally appeared , who, being
by me duly sworn, deposed as follows:

"My name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted with the
facts herein stated:

"I am the custodian of records of
. Attached hereto is/are
page(s) of records from

These said pages of records are an 1temlzed
statement of the services and charges as shown on
the record and are kept by in the
regular course of business and it was the regular
course of business of - for an employee or
representative of : , With knowledge of

the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
-information thereof to be included in such record;
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and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached
hereto are the originals or exact duplicates of the
originals, and are 1ncorporated herein.®

"The charge for the service provided was
reasonable at the time and place that the service
was provided, and the service provided was
necessary."

Affiant
STATE OF TEXAS
COUNTY OF
SIGNED under oath before me on , 19 .

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902(10).

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows:

"The Court may appoint an interpreter of its
own selection and may fix the interpreter's
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs, in the dlscretlon of the
court." :

The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A comment
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would also be added to Rule 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely
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end of each repealed rule stating Rule 184 has been added to Texas
_Rules of Civil Evidence, Rule 2027 and Rule 184a has been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above.

Sincerely,
Harry L. Tindall

/ns

cc: Luther Soules
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STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on

Notary Public, State of Texas

¥

Printed Name of Notary

My Commission Expires:

For proposal. "1 propose that Rule 902, Texas Rules of Civil
Evidence, be amended by adding a new subsection (12) to
incorporate Section 18.001, Civil Practice and Remedies Code.
The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and 1is
patterned after Rule 902(10)."

Against proposal. The rule would provide that the affidavit is
sufficient to support a finding of fact. The rules of evidence
deal with admissibility and not with sufficiency. To breach that
line would certainly open floodgates. The progenitor of section
18.001 was article 3737h, and proposals for putting 3737h into
the evidence rules have been rejected by both the Supreme Court
Advisory Committee and the State Bar Committee on Administration
of the Rules of Evidence. The line should be held barring
sufficiency matters from the evidence rules. ’

H.T. PROPOSAL #3

Rule 604. An interpreter is subject to the provisions of these
rules relating to qualification as an expert and the
administration of an oath or affirmation that he will make a true
translation. ’
Comment : See Rule 183, Texas Rules of Civil Procedure,
respecting appointment of interpreters.

For proposal. "I propose amending Rule 183, Texas Rules of Civil
Procedure, to be the same as Rule 43f, Federal Rules of Civil
Procedure, which reads as follows:

"The Court may appoint an interpreter of its own
selection and may fix the interpreter's reasonable
compensation. The compensation shall be paid out of funds
provided by law or by one or more of the parties as the
court may direct, and may be taxed ultimately as costs, in
the discretion of the court."
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"The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A
comment would also be added to Rule 604, Texas Rules of Civil
Evidence, cross-referencing Rule 183."

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of
Texas Rules of Civil Procedure)

For proposal. "l propose we repeal Rules 184 and 184a with a
comment at the end of each repealed rule stating Rule 184 has
been added to Texas Rules of Civil Evidence, Rule 202; and Rule
184a has been added to Texas Rules of Civil Evidence, Rule 203.
There is no point in having these rules duplicated, even though
they may be quasi-procedural. That logic could apply to numerous
rules of evidence."

H.T. PROPOSAL ¢#5,.

"Finally, I solicit your opinions regarding the relevance of
Section 18.031, Civil Practice and Remedies Code. Is this
needed? I look forward to receiving your comments with respect
to the above."

N.B.: 18.031. Unless the interest rate of another state or
country is alleged and proved, the rate is presumed to be the
same as that established by law in this state and interest at
that rate may be recovered without allegation or proof.

Invitation to comment. One senses that Harry may have in mind
Evidence Rules 202 and 203 and the common law practice
background, together as satisfying any evidence needs in this
area. See in this connection Linda Addison's note (copy attached
hereto), January 1989 Texas Bar Journal 74.
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE SUBCOMMITTEE
SURREME COURT RLVISURY COMMLITTE

RECUEST FOR NEW RULE UR CHANGE OF EXISTING RULE .
Civin EgIDENEE
1. EXACT WORDING OF EXISTING RULE:
: ;

Rule &l14. Exclusion of Witrnesses fT:£E§>

At the reguest of a party -the court sh: T .
excluded so that they carmot her the tes 4
witnesses, and 1% may make the order of it: \h§~zj>
rule does not authorize exclusiaon of (1) a pari
person or the spouse of such natural person, o
enployee of a party which is not a natural pe
. . . . P
its representative by i¥s attorrney, ar (.
presence is shown by a party to be essential t«
of his cause.
£. PROPOSED RULE: MARK THROUGH DELETIONS TOD

DABHES: UNDERLINE PROFOSED NEW WORDING:

e Rule &14. EXCLUSION UF WITNESSES. .

At the request of a party the court sh
excluded so that they canmot hear the testimony of other
witnesses, and it may make the order of 1ts own mot ion. This
rule does rnot authorize exclusion of (1) a party who is a matural
person or the spouse of such natural person, or (2) an officer or
employee of a party which is not a natuwral person designated as
its representative by its attorney, or (3) a person whose

presence is shown by a party to be essential Yo the presentaﬁ?on ﬁ
*

of his or her cause.

d,f> cov W

akin of

() o r th?%cour on fs =) ot Loy

et el

2 notrce \to 4 Al and hearing.

Ze CHANGE REQUESTED RY:
¥ir. James L. Brister
Stubblefield, Erister & Schonlcraft
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDENCE SUBCOMMITTEE
SUHREME COURT ALDVISURY COMMLITTEE

REQUEST FUOR NEW RULE OUR CHANGE OF EXISTING RULE — TEXAS RULES OF
CiviiL EVIDENCE
l. EXACT WORDING OF EXISTING RULE:

Rule &14, Exclusion of Witnesses

At the request of a party the court shall order witriesses
excluded so that they carnnot her the testimony of other
witnesses, and 1% may make the order of its own mobtion. This
rule does not authorize exclusion of (1) a party who is a natural
person or the spouse of such natural person, or (8) an officer or
emnployee of a party which is not a natural person designated as
its representative by 1i1¥s artorney, or (3) a person whose
presence is shown by a party to be essential to the presentation
of his cause.
£. PROFDSED RULE: MARM THROUGH DELETIONS 10D EXISTING RULE WITH

DASHES: UNDERLINE FROFOSED NEW WORDING:

wm Rule €£14. EXCLUSION UF WITNESSES. .

At the request of a party the court shall order witnesses
excluded so that they cannot hear thev testimony of other
witnesses, and it may make the order of 1ts own motion. This
rule does rnot authorize exclusion of (1) a party who is a natural
persaon or the spouse of such natural person, or (2) an officer or
enployee of a party which is not a natural person designated as

its representative by its attorney, or (3 a person whose

presence is shown by a party to be essential to the presentaﬁ?on ﬁ

- 15 het ‘ % .
of his or her cause. This rule applicable | !
drscovor v poeeclive, I §

aking of
c :

(3 ofder of!thd courtflon Ats ot ot io

~eeiSH

Pl not Tce \to 4 Y and_hearirin.

Se CHANGE REQUESTED BY:
Mr. James L. Brister
Stubblefield, Erister & Schoolcraft
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Sisk~Van Voorhis Frofessional Building
£117 Fat Booker Road, Suite A
Urnaiversal City, Texas 78148

4. BRIEF STATEMENT OF REASONS FOR RéGUESTED CHANGES AND
ADVANTAGES TO BE SERVED RBY FPRUFPUDSED NEW RULE:

“"The second situation which 1 have encountered on more than
cone oCcasion, 1 the frakaing of oral depositions<in whaich other
rion—party witnesses are in attendarnce. Of course, the rule in a
Caurt hearing allows tne witrnesses to be excluded. “The Rule“
(Rule €614 of the Rules of Civil Evidence), in which the “Court®
shall ardger witnesses excluded so that they canmmot hear the
testimony of other witnesses. However, there is no rule to
provide direction in this situation. Urn the other hand, the non—
party witnesses can read the deposition after it is transcribed.
Should “the Rules™ be made applicable to oral depositions o
exclude non—party witnesses?"”

D BRIEF STATEMENT UF ARGUMENTS AGARINST FROFOSED NEW RULE:

Court has inherent power to order this on regquest. Further,
as proposed does not “"seal™ the deposition. ARccordingly, its
effectiveness is questionable.

(=9 ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMEERS:

Ragland: Delete "oral" so rule would apply to depositions
on written questions, Rule 288, T.R.C.Pk.

Sadberrys: Some formm of additional protection (such as
sealing the original, protective order against discloswre as in
trade secrets situations, etc.’) may be necessaryj however, that
could easily be incorporated in the court order i1f necessary.

7. EVIDENCE SUBCOMMITTEE RECOMMENDATION:
For the amendment, 4—c. % members abstaining.
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LUTHER H. SOULES 11l

ATTORNEYS AT LAW
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TENTH FLOOR
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KENNETH W. ANDERSON 175 EAST HOUSTON STREET WAYNE 1. FACAN
KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
STEPHANIE A. BELBER 512) 224-9144

CHRISTOPHER CLARK G2 TELECOPIER
ROBERT E. ETLINCER . (512) 224-7073

MARY S. FENLON

LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON

LUTHER H. SOULES 11l May 17, 1989

Professor Newell Blakely
University of Houston Law Center
4800 Calhoun Road

Houston, Texas 77004

Re: Proposed Change to Rule 614, Texas Rules of Civil
Evidence

Dear Professor Blakely:

Enclosed herewith please find a copy of a letter sent to me
by Justice Nathan L. Hecht regarding proposed changes to Rule
614. Please be prepared to report on this matter at our next
SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.

ULHER H. SOULES III

LHSIII/hjh
Enclosure
cC: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION CLERK
THOMAS R. PHILLIPS JOHN T. ADAMS
AUSTIN, TEXAS 78711
JUSTICES (512) 463-1312 EXECUTIVE ASST.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
"C.LRAY :
RAUL A GONZALEZ ADMINISTRATIVE ASST.
OSCAR H. MAUZY MARY ANN DEFIBAUGH _
EUGENE A. COOK May 15, 1383 i
JACK HIGHTOWER

NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esqg.

Soules & Wallace

Republic of Texas Plaza, 19th Floor
175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP l30(aj: What is the effect of

filing an .application for writ of error before a motion
for rehearing is filed &nd ruled upon by the court of
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Luther H. Soules III, Esqg.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in. the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. V.
Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas

rules.

Nathan L. Hecht
Justice

Sincerel
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