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SUPREME COURT ADVISORY COMMITTEE

MAY 26 - 27! 1989 MEETING

AGENDA

1. Report on Suggested Pattern Local Rules: Luther H. Soules
III

2. Report on n. r. e. designation: RustyMcMains

3. Report on Special Project on Family Law Section: Kenneth
Fuller

4. Report on Special Proj ect re: Code of Judicial Conduct:
David J. Beck and Frank Branson

5. Report of Standing Subcommittee on Rules of civil Evidence:
Newell Blakely

6. Report of Standing Subcommittee on Rules of Appellate
Procedure: Rusty McMains

7 . Report of Standing Subcommittee on TRCP 1-14: Frank Branson
or other committee person

8. Report of Standing Subcommittee on TRCP 15-1l including
special report on Rule 51 (b): David Beck

9. Report of Standing Subcommittee on TRCP 166b-215: Professor
Dorsaneo

10. Report of Standing Subcommittee on I'RCP 216-314: Professor
Edgar

11. Report of Standing Subcommittee on TRCP 315-331: Harry
Tindall

12. Report o.f Standing Subcommittee on TRCP 523-591: Anthony
Sadberry

13. Report of Standing Subcommittee on TRCP 592-734: Steve
McConnico

14. Report of Standing Subcommittee on TRCP 737-813: Professor
Car lson
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October 30, 1987

of the San Antonio Bar Association:

For those of you who are actively engaged
in the practice of civil or criminal trial law, the Bexar
County Courthouse Reporters Association would like to
bring to your attention an Order presently before the
Supreme Court of Texas which, if signed into laW, will
implement the use of tape recorders in lieu of a live
court reporter in the courts of record throughout the
State of Texas. The members of the Bexar County
Courthouse Reporters Association have discovered that
most attorneys here in San Antonio ,are not aware ..of this
proposed Order. Enclosed is a copy for your review .Many of you have alreadY had bad
experiences in Federal Court with. tape recorders . The
possibilities of equipment malfunction, inaudibles,
poorly prepared records are only a small portion of the
problems that could occur.

The days of . overnight excerpts.. while in
trial would be over. An expedited record or .."rush j01:1l
will be a thing of the past. Making a record.. 0ri./a
default in a cubbyhole in our overcrowded courthouse
would no longer be possible. Visiting judges would no
longer be able to hold court in jury rooms. Calling on
the reporter to read back a judge' sruling from a hearing-
two months prior woUld not be Possible.

It is our.interpreta..tion......from
of this proposed Order that a cassette tape
"statement of facts" onappeal. Nowhere in
it provided that there will be a
transcription Of the tapes. Tape recordè.i:s.
our whole jUdicial process!

The Supreme Court of Tèxashas given the
Texas Shorthand Reporters Association until Noyem)er 5,
1987, to respond to said Order. . Those. of you who are
concerned about the impact tape recorders would have on
our appellate process and the absolute destructionof the
quality of the record, we strongly urge you to write the
Supreme Court of Texas before November 5, 1987, to voice
your opposition.

For your convenience and due to the lack
of time and urgency of the matter, we have enclosed an
opposition form and self-addressed stamped envelope.
Please respond before November 5, 1987. We thank you for
your support.

the reading
will be the
the Order is
typewritten

will corrode

'Very truly yours,

Enclosures

Bexar County Courthouse
Reporters Association
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IN THE SUPREME COURT OF TEXA

ORDER-

, -1987

IT is HEREBY ORDERD that courts hearing civil matters
may cause a record of proceedings to be made by an electronic
recording sys tern in accordance with this Order.

1. Application. This Order shall govern the
procedures in proceedings in civil matters in which a record
is made by electro~ic tape recording, and appeals from such
proceedings. The presiding judge of any court using an
electronic recording system shall ensure that such system is
fully capable of making a complete, distinct, clear and
transcribable recording.

2. Duties of Cour Recorders. No stenographic record
shall be required of any civil proceedings in which a record
is made by electronic recording. The court shall designate
one or more persons as court recorders, whose duties shal.~
be:

a. Assuring that the recording system is
functioning and that a complete, dis tinct, clear
and transcribable recording is 'made;

b. Making a detailed i legible log of all
proceedings ",hile recording , inde~xed by time of
day i showing the numer and style of the proceedi~g
before the court, the correct name of each person
speaking, the nature of the proceeding (e. g., voir
dire i opening, examination of witnesses, cross-
examination, argument, bench conferences, whether
in the presence of tne jury i etc.), and the offer,
admission or exclusion of all exhibits i

c. Filing with the clerk the original log
and a typewritten log prepared from the original;

d. Filing all exhibits with the clerk;

e. Storing or providing for storing of the
original recording to assure its preservation as
required by law;

f. Prohibi ting or providing for prohibition
of access by any person to the original reco.rding

1 00002



wi thout written order of the presiding judge of the
court:

g. Prep.aring or. obtaining a certified
cassette _, copy of the original recording of any
proceeding, upon full payment -of any charge imposed
therefor, at the request of any person entitled tosuch recording, or at the- direction of the
presiding judge of the court, or at the direction
of any appellate júdge who is presiding over any
matter involving the same proceeding, subject to
the laws of this state, rules of procedure, and the
instructions of the presiding judge of the court:

h. Performing such other duties as may be
directed by the judge presiding.

3 . Statement of Facts.
appeal from any proceeding of
recording has been made shall be:

The statement of facts on
which an electronic tape

a. A standard cassette recording, labeled
to reflect clearly the contents of the cassette',
and numered if more than one cassette is required,
certified by the court recorder to be a clear and
accurate copy of the original recording of the
en tire proceeding:

b. A copy of the typewritten and original
logs filed in the case certified by the court
recorder; and

c. All exhibi ts , arranged
order and firmly bound together
practicable, wi tha list in numerical
brief identifying description of each.

in numerical
so far as
order and a

4. Time for Pilina.- The court recorder shall file the
statement of facts with the court of appeals within fifteen
days of the perfection of an appeal or writ of error. No
other filing deadlines as set out in the Texas Rules of
Appellate Procedure are changed.

5. Appendix. Each party shall file with his - brief an
appendix containing a written transcription of all portions
of the recorded statement of facts and a copy of all exhibits
relevant to the error asserted. Transcriptions shall be
presumed to be accurate unless objection is made. The form
of the appendix and transcription shall c~~form to the
s'pecificaotions of the Supreme Court.

00003
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6. Presumption. The appellate court. shall
tha t nothing omi t ted f rom the transcriptions
appendices is relevant to any point raised or
disposi tion of the appeal. The appellate court shall
duty to review any part of an electronic recording.

7. SUDolemental Appendix. .The appellate court may
direct a party to file a supplemental appendix containing a
wri tten transcription of- addi tional portions of the recorded
statement of facts.

presume
in the
to the
have no

8.. Paupers. Texas Rule of Appellate Procedure
40 ( j ) ( 1) shall be interpreted to require the court recorder
to transcribe or have transcribed the recorded statement of
facts and file it as appellant 's appendix.

9. Accuracy. Any inaccuracies in transcriptions of
the recorded statement of facts may be corrected by agreement
of the parties. Should any dispute arise after the statement
of facts or appendices are filed as to whether an electronic
tape recording or any transcription of it accurately
discloses what occurred in the' trial court, the appellate
court may resolve the dispute by reviewing the recording, or
submit the matter to the trial court, which shall,. after
notice to the parties and hearing, settle the dispute and
make the statement of facts or transcription conform to what
occurred in the trial court.

10. Costs. The expense .of aPlendices shall be taxed as
cost.s at the rate prescribed by law. The appellate court may
disallow the cost of portions of appendices that it considers
surplusage or that do not conform to the specifications
prescribed by the Supreme Court. -

li. Other Provisions. Except to the extent
inconsistent with this Order, all other statutes and rules
governing the procedures in civil actions shall continue to
apply to those proceedings of which a record is made by
electronic tape recording.

SIGNED AN ENTERED IN DUPLICATE ORIGINA this the
day of i 1987.

sf John L. Hill
Robert M. Campbell
Franklin S. Spears
C. L. Ray
James P. Wallace
Ted Z. Robertson
William W. Kilgarlin
Raul A. Gonzalez
Oscar H. Mauzy
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October 30, 1987

THE HONORABLE JUSTICES OF THE
SUPREME COURT OF TEXAS -
Supreme Court Building
P.O. Box 12248
Aus tin, Texas 78711

RE: Electronic Recording

Dear Honorable Justices:

In reference to the Supreme Court Order pending regarding
the use of electronic recording devices in lieu of the live
court reporter in the Courts of the State of Texas J I am
respectfullY informing YOU of my oppbsit1on.

ADDITIONAL COMMENTS:

Very truly yours,

NAME:
TEXAS STATE BAR #

ADDRESS:

CITY & STATE:

ZIP: PHONE:
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PLAINVIEW, TEXAS 79073-0800
806/293-2618

August 27, 1987

Mr. Luther H. Soules, III
Soules, Reed & Butts
800 Mi lam Bldg.
San Antonio, Texas 78701

Re: "n.r~e. nDesignation

Dear Mr. Soules:

I und.erstand that you are the Chairman of the Supreme Court
Advisory Commi ttee, and therefore, I wanted to address a comment
to you for consideration.

While I was at the Advanced Personal Injury Trial Course in
Houston, I heard Justice Kilgar1in' s talk in which he mentioned
that after the first of the year, the designation "n.r. e." will
take on a different meaning and mean totally different from what
it has been for so many years. Iam sure that you will agree
that there is already a tremendoiis amount of confusion in the
area of the practice of law, and if "n.r.e." is continued to be
used as in the past, but mean something different, then of
course it is going to cause additional confusion.

Is there any reason why a di f feren tbe used for the cases after the
discretionary review is denied? For
"d. r. d. " (standing for - discretionary
instead of "n.r.e."?

designation could not
date change, in which
example, why could not a
review denied) be used

matter has been discussed at length, but
a re-discussion, and even to just simply
or "dismi.ss" . There will obviously be
the designation of "no r. e.", and it will

an erroneous designation, since l
may contain reversible error, but writ

I assume tha t the
I think it would mer it
use the word "grant"
confusion from changing
also be, apparently,
understand that a case
may not be granted.
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August 27, 1987

JOHN MANN. P C_
B 0 CERTIFIED

RIMINALLAW
TEXAS BOARD QFLEGAL
SPEC1ALIZA TlON

LANEY LAW OlFlFllCES

POST OFFICE ORAWER 800
600 ASH STREET

PLAINVIEW. TEXAS 79073-0800

806/293-2618

Mr. Luther H. Soules, III
Soules ,Reed & Butts
800 Milam Bldg.
San Antonio, Texas 78701

Re: "n. r. e. II Designation

Dear Mr. Soules:

I understand that you are the Chairman of the Supreme Court
Advisory Committee, and therefore, I wanted to address a comment
to you for consideration.

While I was at the Advanced Personal Injury T.rial Course in
Houston, I heard Justice Kilgarlin' s 'talk in which. he mentioned
that after the first of the year, the designation IIn.r.e." will
take on a different meaning and mean totally different from what
it has been for so many years. I am sure that you will agree
that there is already a tremendous amount of confusion in the
area of the practice of law, and if "n.r.e." is continued to be
used as in the past, but mean something different, then of
course it is going to cause additional confusion.

Is there any reason why a differentbe used for the cases after the
discretionary review is denied? For
"d. r. d. " (standing for - discretionary
instead of "n.r.e."?

designation could not
date change, in which
example, why could not a
review denied) be used

I assume tha t the
I think it would mer i t
use the word "grant"
confusion from changing
also be, apparently,
understand that a case
may not be granted.

matter has been discussed at length, but
a re-discussion, and even to just simply
or "dismiss" . There will obviously be
the designation of IIn.r.e.lI, and it will

an erroneous designation, since i"
may contain reversible error, but writ
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Mr. Luther H. Soules, III
August 27, 1987
Page Two

Thank you for your consideration of my comments.

MWL / d j
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BOARD CERTlF"fEO.FAMILY LAW
TEXAS sOARO OFL£GAL SPECIALIZATION

KOONS, RASOR, FULLER & McC
A PROFESSIONAL CORPORATION
ATTORNEYS AND COUNSELORS

2311 Ce;DAR SPRINGS ROAD, SUITE: 300
DALLAS, T,XAS 'S2D' r

"'1."'''27 (Ji.

V

WILLIAM C. KOONS
BOAROCERTIFIEO. FAMILY LAW
AND CIVIL TRIAL. LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

REBA GRAHAM RASOR

KENNETH D. FULLER
SOAROCERTIF'I £0 .FAMlL YLAW
TF;xAsaOARO OFlEGALSPECIAL.IZATION

MiKE McCURLEY
SOARD CERTIFIED-FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

ROBERT E. HOLMES .JR.
BOARD CERTIFIED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

KEVIN R. FULLER
PHILIP D. HART, .JR.

February ll, 1988

(

Mr. Luther Soules, III
Soules, Reed & Butts
800 Milam Bldg.
San Antonio, TX 78205

Dear Luther:

I would like to personally thank you
tat ion on the 1988 rules changes to the fa
D.allas Bar Association. I have hearg. noth

I was recently contactéd by Larry Praeger, a prac~i:ci:ng
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative
Committee of the Family Law Section who took it under con-
sideration. The Legislative Committee was of the opinion that it
would be unwise to deal with the expunction or sealing of records
only as it relatéd to family law cases and more specifically with
"matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas
resulting in several court orders being questioned and the pro-
mulgation of some general admonissions against such action by our
presiding judge. Iam informed also that this subject is
starting to rear its ugly head in several of the metropolitan
areas.

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil ProcedUre. I for one "do not want to single
out cases ivolving child abuse and take on the very emotionally
involved gr_oup which has been- involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases. There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger. .

00008
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BOARe CERTIFIEO. FAMILY LAW
TEXA580ARO OF LEGAL SPECIALIZATION
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VYII..L.IAM v. OORSANEO. ILL

OF COUNSEL

WILLIAM C. KOONS
aOAROCERTIFJEO. FAMILY LAW
AND CIVIL TRIAL LAW
TEXAS BOARDer LEGAl-SPECIALIZATION

REBA GRAHAM RASOR

KENNETH O. FULLER

BOARD CERTIF"IED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

ROBERT E_ HOLMES ..R.
BOARD CERTIFlEO-F'AMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

KEVIN R. FULLER
PHILIP O. HART, ..R.

February ll, 1988

I

l
BOARD CERTIFIED-FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

MIKE McCURLEY

Mr. Luther Soules, III
Soules, Reed & Butts
800 Milam Bldg.
San Antonio, TX 78205

Dear Luther:

I would like to personally thank you for your recent presen-
tation on the 1988 rules changes to the family law section of the
Dallas Bar Association. I have hearg nothing but good comments.

I was recently contactéd by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the LegiSlative
Committee of the Family Law Section who took it under con-
sideration. The Legislative Committee' was of the opinion that it
would be unwise to deal with the expunction or sealing of records
only as it related to family law cases and more specifically with
-matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas
resulting in several court orders being questioned and the poOro_
mulgation of some general admonissions against such action by ou.r
presiding judge. I am informed also that this subject is
starting to rear its ugly head in seyeral of the metropolitan
areas.

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one "do not want to single
out cases ivol ving child abuse and take on the very emotionally
involved gr_oup which has been- involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases. There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger. .

00008



Mr. Luther Soules, III
February ll, 1988
Page 2

I enclose Larry Praeger' s memorandum to me with the attached
copy of Article 55.02 of the Code of Criminal procedure.

I would personally request that consideration of a rule
dealing with these matters be put on the agenda for the next
me.eting of the Supreme Court Advisory Committee having to do with
rules changes.

Again thank you very much for your hard work and sacrifice
and working on the rules changes, and more particularly for
taking the time to fly into Dallas in the dead of night, speak to
us, skip dinner and run madly back to the airport. Hopefully the
next time we meet we can take more time to visit.

Respectfully, .f~4?.J
Kenneth D. Fuller

KDF /jlj

Enclosure

cc: Lawrence praeger
Jack Sampson
Harry Tindall
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PERINI & CARLOCK
ONE TURTI.E CREEK VII.I.AGE, SUITE 300

OAK I.AWN AT BI.ACKBURN

OAI.I.AS, TEXAS 75219

TEI.EPHONE 214 521-0390

VINCENT WALKER PERINI. P.C.'
DAVID CARLOCK. P_C_o,
LARRY HANCE"
JUDY M_ SPALDING

LAWRENCE J_ PRAEGER

MEMORANDUM . BOARD CE:RTIf"I£O-CR1MlHAL i.w

TEXAS BOARD OF' l.£GAt"SP£C'''l.IZAÎ'ION

January 22, 1988 ..SOARD .C£RTI'l£O-f"AMlLY LAw

TEXAS;SOAROOFLEG....SPECIALI ZATIO N

TO: Ken Fuller
FROM: Larry Praeger

RE: Expunction of records relating to a false allegation
of child abuse

We have several cases pending on both the family and criminal
sides of our law firm that have dealt with allegations of child
abuse that have proven to be unfounded. Some of these cases have
produced an arrest and a subsequent IlNo Billll by the grandj ury.
When a case is no-billed (and under certain other circumstances),
a defendant is entitled to an expunction of records pursuant to
Article 55, Texas Code of Criminal Procedure (a copy of the
article is attached). The purposeõf this law is obvious, it
protects the innocent pe.rson from the opprobrium associated with
evidence of criminal charges existing in public records.

These expunctions are granted routinely. After a brief hearing
the Co-urt orders that all records and files relating to the

- arrest be destroyed -- this inciude~ court indices of cases
. filed.
. I believe a person should have the same right to be free of
-records of a false allegation ina civil lawsuit that he/she does
in criminal litigation.

An argument can be made that the Department of Human Services is
an agency for the purpose of Article 55. However, in order to
avoid lengthy litigation that would probably require an appellate
court opinion, I think legiSlation should be enacted giving a
person a right to expunge Department of Human Services records
and Court files in a suit- affecting the parent child relationship
under certain I imi ted condi tions.

Possible procedures:

1) Amend Article 55, Texa-s Code of Criminal Procedure to
specifically include Department of Human Services
investigations of child abuse.

:2) In a suit affecting the parent-child relationship, authorize'
the clerk to obliterate all references to child abuse unless

000 1 0



January 22, 1988
Page 2

the judge hearing the case makes an affirmative
finding that the allegations are true.

3) Amend the Family Code to require that in all suits' affecting
the parent child relationship that contain an allegation of
child abuse the files be automatically sealed unless the
District Court directs otherwise.

4) Require the Department of Humn Services to destroy its
records unless:
a) a criminal case is filed within a specified time¡ or
b) the judge in the suit affecting the parent-child

relationship makes an affirmtive finding that the
allegations are true.

5) Create a cause of action for an individual to sue the
Department of Humn Services for negl igent disclosure of
Department of Humn Services informtion relating to any
investigation.

These are just some ideas: The concept is to provide the same
protection on the civil side of the "docket that the expunction
statute does on the criminal.

I will be happy to work with you on this in any way possible. I
appreciate your interest and look forward to your comments.

oOOlt



1\IlSCELLA.'lEOUS PROCEEDINGS

dian~cs in such procedure have been intentionally
made. This Act shall be constred to be an indepen-

dent Act of the Legislature. enacted under its cap-
tion, and the articles contained in this Act, as re-
vised, rewritten, changed. combined. and codified.
may not be construed as a continuation of former
laws except as otherv;ise provided in this Act, The
existing statutes of the Re\'ised Civil Statutes of

Texas. 1925, as amended, and of the Penal Coe of
Texas, 1925, as amended. which contain special or
specific provisions of criminal proedure covering
specific instances are not repealed by this AcL

(b) A person under recogni7.ance or bond on the

effective date of this Act continues under such

recognizance or bond pending final disposition of
any action pending- against him.

(ACLo; 1%5. 59th Lt.¡:.. p. :U7, ch. 722, § 1, ..ff. Jan. I,1966.) .
Art. 54_03. Emcr~enc)' Clause

The fact that the laws relating to criminal proe-
dure in this State ha\'e not been completely revised

and re-codified in more than a century past and thc
further fact that the administration of justice. in the
field of criminal law. has undergone chang'es.

through judicial construction and interpretation of.
constitutional provisions. which h:ise been. in cer.
tain instances, modified or nullified, as the case may
be. necessitates important changes requiring the
revision or modernization of the laws relating to
criminal procedure, and the further fact that it is i

desirous and desirable to streng'then.and to con- .
form, \'arious proÚ;ions in such laws to current
int~rpretation and application, emphasizes the. im.
portance of this legislation and all of which. togeth.
er with the crowded condition of the C".ilendar in
both Houses, create an emerg'ency and an impera-

tive public necessity that the Constitutional Rule

requiring bils to be read on three se\'er.i1 days be

suspended. and said Rule is hereby suspl'iided, and
that this Act shallt:ke effect and be in forci' and

effect from and aftcr 12 o'clock -"leridian on the 1st
day of January. Anno Domini, Ulli6, and it is so
enacted.

(ACL'I Hlliã. ã!lth I""J,. p. :ii7. di. 7~~. * 1. dr .Iaii_ 1.
1:'(jli.j

CHAPTER FIFTY-FIVE. EXPUNL'TIOX 010'
;: CRIMI~AL RIo:CORDS. !

,\rtide
55.01.
55.02.
;';.0:1.

Riirht tu ExpUnt'tiiin.

Pr1)..~dun' fur Expunctínri.

Effect lie ¡'xpuncllun.

Art. 55.02

Artide
55.0-1. Violation of Expunction Order.
55.05. Notice of Right to Expunction.

Acts 19i9. 66th Leg., p. 1333, ch. 600$.
u'hich by § 1 amended this Chapter 55,
proi'Ìded in )~ 3:

"Any lau.' or portion of a laic that con-
flicts with Chapter 55, Code of Criminal
Procedure, 1$65, as amended. is repealed
to the extent of the conflict. ..

Art 55.01:.... Right t~ Ex~~ndion. ..'J
A person who has been arrested for commission

of either a felony or misdemeanor is entitled to have
all records and fies relating to the arrest expunged
if each of the foIlowing conditions exist:

(1) an indictment or information charging him
with .commission of a felony has not been presented
against him for an offense arising out of the trns--

action for which he was arrested or, if an indictment
or informatitin charging him with commission of a
fdony was presented, it has been dismissed and the
court finds that it was dismissed because the

presentment had been made because of mistake.
false infornunion, or other similar reason indicating
absence of probable cause at the time of the dismis-
sal to helie\'e the person committed the offense or

I. because it was void;

1'. (21 he hns been released and the charge. if any.
has not resulted in a final conviction and, is no

longer pending- and there was no court ordered
supen'ision under Article 42.1:!. Code of Criminal
Procedl.ire. 1!Hi5. as amenderl. nor a conditional dis-
charg-Ic uiirler Section 4.,12 of the Texas Controlled
~I.bstances Act (Article 44j(i-15. Vernon's Texas
Civil Statutesl; anrl

(:l hl' has not been CfJIWicted of a felony in the

fi\'e years preceding- the date of the arrest.
I Acts i!'j, liãth IA'¡r.. p. IXXll, ch_ 7-17, ~ 1. ..ff, AUK. 29.
1!177. Anii'ntlt'd hy At'Lo; 1!17!I, l¡lith i..-¡r.. II. i:i:i:i, ch. 60-1,
§ 1. efr AUK. 27. 1!lí!i- .- ...."

. .... ~ "-- ~ ...-'f..:._._....~.~

l~Art. 55.02. IJrocedure for Expunction'~

". - Sec. 1. (ai A person who iš--iriiiiti~if to expuni:.
tilll of n'i'orils aiid files under this chapti'r may fill'
aii ex parte iii-titiiii for expulli:tilJl in a di::trict
i'uurt for till l'oUlity in whit'i h., was arn'::t,.,1.

(hi TIll Illtitiolltr shall iillluilt- iii ihi- Ilttitiun a
list. of all I:iw 1'lifori'I-lIlt'lit ag-"iwi,.s, jails or utlllr
IIl'Cllt~1 f:It'ilitii~s. iia~istrah's, i'ourt:-, priisecutiii~
attiirilt,\s, i'iirn'ction:il f:ii'ilitii's, I'i-iitral st;itc di'piiS'
¡tori..:- uf t'riiniiia! n'I'uri!s. and fltlwr iiffii'ial:, or
ai:"llt'IlS fir ollltr i'utitii-s 111' this slah' or IJf any

:!:; i
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Art. 55.02 CODE OF CRIMINAL PROCEDURE
-

political subdivision of this state and of all central
federal depositories of criminal records that the
petitioner has reason to believe have records or fies
that are subject to expunction.

Sec. 2. The court shall set a hearing on the

matter no sooner than thirty days from the fiing of
the petition and shall give reasonable notice of the
hearing to each official or agency or other entity
named in the petition by certified mail, return re-
ceipt requested, and such entity may be represented
by the attorney responsible for providing such agen-
cy with legal representation in other matters.

Sec. 3. (a) If the court finds that the petitioner

is entitled to expunction of any records and fies
that are the subject of the petition. it shall enter an
order directing expunction and directing any Slate
agency that sent infonnation concerning the arrest
to a cenrr.il federal depository to request such de.
positOry to return all records and files subject to the
order of expunction. Any petitioner or agency pro-
testing the expunction may appeal the court"s deci.
sion in the same manner as in other civil cases.
When the order of expunction is final, the ch~rk of
the court shall send a certified copy of the order by
certified mail. return receipt requested. to each offi-
cial or agency or other entity of this slate or of an~';1
political subdivision of this state named in the peti-
tion that there is reason to believe has any records___ .

or fies that are subject to the order. The clerk I
shall also send a certified copy by certified mail. I
return receipt requested. of the order to any central
federal depository of criminal records that there is
reason to belie\'e has any of the records. together
with an explanation of the effect of the order and a
request that the records in po:;sesi:ion of the depo:;i-
tory, including any information with respect to the
proceeding under this article, be de:;troyed or re-
turned to the court.

(b) All returned receipts received by the clerk

from notices of the hearin~ and copies of the order
shall be maintained in the file on the procl?edini:s

under this chapter.
Sec. 4. (a) I f the state estahlisills that the peti.

tioner is still subject to coiwictinn for an offi'nsL'
arii:ini; out of the transa('tion for which hi' was.
arrested because the statute uf limitations has not
run and there is reasonahle (';iust' to 1iI'lic\'I' that tl\l
state may proceed a~ainst him for the offense, thi'
Court may provide in il.s imler that tilt law enforce-
ment agency and the prosecuting altorlllY respon-
sible fur in\"estigatin~ the uffeiisc lIa~' ret;iiii any
records and files that are necessary 1.0 I.heinvestiga'
tion.

(b) Unless the petitioner is again arrste for; or

charg-ed with an offense arising out of the trnsac-

tion for which he was arrste. the provisions of

Articles 55.03 and 55.04 of this code apply to fies

and records retained under this section.

Sec. 5. (a) On receipt of the order, each official
or agency or other entity named in the order shall:

(1) return all records and fies that are subject to
the expunction order to the court or;, if removal is
impracticable, obliterate all portons of the rerd or;
fie that identify the petitioner; and notify the court
of its action; and

(2) delete from its public records all index refer;.
ences to the records and fies that are subject to the

expunction order.

(b) The court ma~' gi\'e the petitioner all recor;ds
and files returned to it pursuant to its or;der.

(c) If an order of expunction is issued under this
article, the court records' concerning expunction pro
ce\?dings are not open for inspection b)' anyone

except the petitioner unless the o.rder pennits reten-
tion of a record under Section 4 of this article and
the petitioner is a¡.ain arrested for or charged with
an offense arising out of the tránsaction for which
he was arrested. The clerk of the court issuing the
order shall obliterate all public references to the
proceeding and maintain the fiés or other records in

an area not open to inspection.

(Acts 19j'j, 6;)tli .Le~_, p. 1880, ch. 7.r:. § 1. err. Aiig. 29,
H177. Amended by :\C1.5 1979, 661.h Le~., p. 1333, ch. 60-4,
§ 1. erf. Au,"_ 27, 1!17!1.)

~;Ä~:-Si03.-_' Ërr;~~-~?Ë~-i~c_t1~
i _.... .-. -. .- '" .~..-_...~_....- .~i..,':'¡.. ~... i

After entry of an expunction order:

OJ the relea:;e. dissemination. or use of the ex-

punged records and files for any purpose is prohibit-ed: .
(2) L'XC~pt as pro\'ided in Subdi';'fsion 3 of this

article, the Ilttitiulllr may deny' the occurrence of
the arrt.~t and tIll t'xisl.eiicc of the expunction order;
and

1:1) thi' ¡ic,titilllltr or any iitlwr pcr:;oii. when ques-
tililil'r1 1I11di'r iiath iii a ,'riiiiiial ¡iriin'cdin~ about an
arn'st for whil'i tIlt n'l"nrds h:i\'e het'n t'x¡iun¡.~d.

- iiaysl.ali' oiily that tlu' inatt('r in iiucstion h;1:; been
I'X¡i~li:l'r1.

! (;\.'1" 1~177. i;;,ih 1",1:-. I' 1~~1I. .'li_ 7-17, § i. i,rf. AuJo_ :!!i.

I ~177 ;\nll"I"" hy .\.'1" I !17!1. i¡iiih I..i: . p_ 1:1:1:1, i'h. fill4.
& i, "rr ;\111:. -:7, 1!17~1 (

.,,. .,-,)-
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lrtISCELLANEOUS PROCEEDINGS

(3) the right. if requested. to be informed of rele-
vant court proceedings and to be informed if those
court proceedings have been .canceled or resched-
uled prior to the e\'ent;

(4) the right to be informed. when requested. by a
peace officer concerning the procedures in criminal
iin-estigations and by the district attorney's office
concerning the general procedures in the criminal
justice system. including general procedures in

gu~lty plea nt!gotiations and arrangements;

(5) the right to pro\'ide pertinent information to a
probation department conducting a presentencing

investigation concerning the impact of the offense
on the \'ictini and his family by testimony. written
statement. or any other ma.nner prior to any sen-

tencing of the offender;

(6) lilt right to receiw information regarding

coinpi'ni;ation to \'ictims of crime as provided by the
Crime Victims Compensation Act (Article 8309-1.
Vernon's Texas Civil Statutes). including informa-
tion related to the cosL" that may be compensated
under ihat Acl and ihe amount of compensation,

eligibility fiir compensation. and procedures for ap-
plicatiun for compensation under that Act. the pay.
n1lnl lIf 111ldical expenses under SeCtion 1. Chapter
~!I!I, Ai'lS of the lì:lrd Legislature, Regular Session,
i~rj;l tAriid., '¡.l7m. \'ernon's Tcxas Civil Statutes),
ror :i \'ictiii lIf a sl'xual assault. and when request.(2) "Guardian uf a \'Ìitiii" meansaJl"rsuli who is i.d. lo rt.f,'rral to a\'ailalil.. SHi'i:il servÌl'eagencies

the legal guardiaii uf ihe victim. whciher ur iiut tIll that may off.'r additional ai;sistani'c; aiid
legal relatioiiship lietween the gu:irdian awl vi..lÌii
cxisL'i ~c;iuse of the age iif the vii;tini fir tIll Ii) th.. right to h., infurml',I, UpOIl request. of

pariil.' iiri~'dur.'s, III parti,'ipate in the parole pro-physieal or mental incompetency uf the victiii:
I'I'SS. llll.. 1il1llfil"1. if rt'l/UI'SIt'II. or imrole proceed.

(:ii "Victim" Illtanli a Illrsiin whu is tilt \'ictiiiì CiriliJ.S "IIIl'.'rliilig ;i i/,'f.'iiclani iii thl' \'ictiin's ('as~, to
liiixual a.o;sault. kidnapping, iir aJ.gr:l\'~ll'll rc"l..ry I'riivid.. III iIlt Hiiar" iir Parduiis and Parolcli for

:!:):l

Art 55.04. Violation of Expunction Order ~
. '" .......-.......... -.-....~.......;-.-..'.,-..... ..... .

See, 1. A person who acquires knowledge of an

arrest while an officer or employee of the state or
of any agency or other entity of the state or any
Jliiliûcal sulxivision of the state and who knows of
an order expunging the records and fies relating to
that arrest commits an offense if he knowingly
rdeases, disseminates, or otherwise uses the
rt!cords or files.

Sec. 2, A person who knowingly fails to return
or to obliterate identifying portions of a record or
filt! ordered expunged under this chapter commits
an offense.

Sec. 3. An offense under this article is a Class B
misdemeanor.

(Atts 1977, 65th .Log.,p. 1880. ch. 747, § I, eff. Aug. 29.
1!177. Amended by Acts 19i9, 66th Leg.. p. 1333, ch. 604,
§ 1. eCf. Aug. 27, 19i9,)

Art. 55.05. :iotice of Right to Expunction

On rdease or discharg-e of an arrested person, the
person responsible for the release or discharge shall
gi\'e him a written explanation of his rights under
this chapter and a copy of the provisions of this
chapter.

(Acts 197ï, 65th Leg.. p. 1880. ch. i-i, S 1. efr. Aug. 29.
1977, Amended by Acts 1979. 66th Leg., p. 1333. ch. 604.
§ 1. err. Aug. 27. 19i9.)

CHAPTER 56. RIGHTS OF CRUtE VK'TI:tS

Articl~
;;6.01. Definitions.

!ili.lI2. Crime Victims' Ri¡:ht.'1.

51;.13. Victim Impact St.lement.
51;.04. Victim AssistanceClllirdinator.
56.05. Reports Required.

Art. 56.01. Definitions

In this chapter:

(1) "Close relative of a deceased victim" means a
person who ..as the spOUlie of a deceased \'iCiim at .
the time of the \'ictim's death or who is a part'nt or
adult brother, siliier, or child of thi' ilet'cailld \'iciini.

Art. 56.02

or who ha. suffered bodily injury Or death as a
result of the criminal conduct of another.
(Acts 19t'5, 69th Leg.. ch. 588, § I, err. Sept. I, 1985.)

Art. 56.02. Cdme Victims' Rights

(a) A victim. guardian of a victim, or close rela--
tive of a deceased victim is entitled to the following
rights within the criminal justiee system:

(1) the right to receive from law enforcement
agencies adequate protection from harm and threats
of harm arising from cooperation with prosecution
effort;

(2) the right to have the magistrte take the
safety of the victim or his family into consideration

as an element in fixing the amount of bail for the
accused;

00014



LAW OFFICES
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WRITER'S elRECT CIALNUMBER

(512) 299-5340

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney street
Houston, Texas 77002

;ranuary ) 0, 1981 /0

~

0~
~

Re: Proposed Change to Code of

Dear Mr. Beck:

Enclosed please find a copy of a
Justice william W. Kilgarlin regarding
Code of Judicial Conduct. I ask that
special attention regardless of whethet
rules. Please prepare to report on the matter at our.ne-x'tSCAC-
meeting. i will include the matter on our next agenda.

As always, thank you for your keen attention' to the business
of the Advisory Committee.

SOULES III

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht
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(512) 299-5340

January 30, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney street
Houston, Texas 77002

Re: Proposed Change to Code of Judicial Conduct

Dear Mr. Beck:

Enclosed please find a copy of a letter forwarded to me by
Justice William W. Kilgarlin regarding changes to Canon 5E of the
Code of Judicial Conduct. I ask that you give this matter your
special attention regardless of whether it is in the amid of your
rules. Please prepare to report on the matter at our next SCAC
mêeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

SOULES III

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht
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REBA BENNETT KENNEDY
CLAY N. MARTIN
I. KEN NUNLEY
JUDITH L RAMSEY
SUSAN SHANK PATTERSON
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AUSTIN
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(512) 299-5340

January 30, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75.201

Re: Proposed Change to Code of Judicial Conduct

Dear Mr. Branson:

Enclosed please find a copy of a letter forwarded to me by
Justice william W. Kilgarlin regarding changes to Canon 5E of the
Code of Judicial Conduct. I ask that you give this matter your
special attention regardless of whether it is in the amid of your
rules. Please prepare to report on the matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

SOULES III

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE

TIOMAS R PHilIPS
p.o BOX 12248 CAPITOL STATION

AUSTN. TEXA 787 I I

CLERK
MARY M. WAKFIELD

JUSTICES
FR'1KLIN S. SPEARS

C. L. RAY
TED Z. ROBERTSON
WlIA'v W KILGARIN
RALL A GONZALEZ
OSCA H. MAUZY
BARAR G. CL1VER
EUGENE A COOK

EXCUTI ASS'T
WllIA'vl L. WlIIS

September 19, 1988 ADMINISTRff'E ASS'T.
~lAY Ai'lN DEFIBACGH

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed
800 Hilam Building
San Antonio, TX 78205

Dear Luke:

I doubt that the Advisory Committee has previously worked on
the Code of Judicial Conduct. However, the two enclosed letters/
indicate there rnay be a need to re-examine Canon 5E of the Code.

I would like for the Advisory Commi t tee to discuss these
letters and make any recommendations it deems appropriate.

Kilgarlin
wivK : sm

Encl.
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OFFICE
TENTH FLOOR

NUECES COUNTY COURTHOUSE
CORPUS CHRISTI. TEXAS 78.101

(512) 888-0416

ROBERT J. SEERDEN
JUSTICE

THIRTEENTH COURT OF APPEALS
RESlDE~CE

5050 ~fOULTRIE
CORPUS CHRISTL. TEXAS 78415

(512) 992--1715

September 6, 1988

Chief Justice Thomas R. Phillips and
Member s of the Supr erne Court of Texas
Supreme Court Building
P. O.Box l2248
Austin, Texas 787ll

In re: Alternate Dispute Resolution

Dear Chief Justice Phill ips:
It is my understanding that Code of Judicial Conduct is

promulgated by the Supreme Court of TexaS. The August issue of
the Texas Center of the Judiciary IS II In Chambersll newsletter
contains two opinions f rom the committee on judicial ethics which
I believe should be cauSe for great concern to all judges in the
State of Texas.

The opinions are numbers l20 and l2l and deal with a
district judge mediating or conducting settlement conferences
either in his court or another judge i s court. The committee is
of the opinion that these activites ,are unethical as a 

violation
of Canon 5E of the Code of Judicial Conduct which states that a
judge should not act ~s an arbitrator or medi at 

or .

If it is unethical for a judge of any caur t to pr omote or
engage in settlement of cases, particularly where they involve
cases in which he will not exercise any judicial function, then
this rule should be changed. It is my -opinion that a more
practical interpretation of Canon 5E would be that it is limited
to a commercial type of arbi tration or mediation. This would
seem to be more in keeping with the historical and practical role
of judges in settlement proceedings and ê'.lso is,-,consistent with a
position expressed by former Judge David H. Brown of Sherman,
Texas, who now is a professional arbitrator. For your
information, I enclose a copy of his letter of August 291 1988,
which demonstrates that lawyer-arbitrators, eliminated active
judges as competitors in 1974.

Judges are uniquely qualified and trained as decision
maker s, as opposed to lawyer s, in general, viho ar e trained as
advocates of a particular F--,si tion. It is tragic to have these
judicial skills possessed ~y dedicated individuals interested
in the administration of. justice wasted by this narrow
i~terpr etation of the canon E ethics.
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Chief Justice Thomas R. Phillips and
Members of the Supreme Court of TexasPage 2 -
September 6, 1988

This seems even more counter-productive at a time when the
bar in general and the judiciary in particulat is promoting
alternative dispute resolution.

No less a pr ominent "l egal journal" than Time magaz ine
recently ran a news article concerning arbitration and the courts
and voiced concern that with the rise in popularity of
arbi tration procedures might cre.ate a danger that the public
court system could ultimately degenerate into a second class
method of dispute resolution available only for lower income
individuals or less important decisions. It would be tragic if
our jUdicial system, the corner stone of our free and independent
democratic soci ety, wer e reduced to this level.

I am sending a copy of this letter and the enclosures to all
of the member s of the Supr eme Court as well.as the pr esident of
the State Bar with the request that appropriate action be taken
to either rescind the .action of the judicial ethics committee or
to amend section SE of the Canon of judical conduct to give it an
interpretation consistent ~iith the opinions expressed in thisletter.

If I may do anything to .assist in this effort, I would be
most happy to do so.

RJ S : dot -

Enclosure
cc: Mr. Jim Sales,

Member s of the

ver2::r/
~J..

President of the State Bar
13th Court of Appeals
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DAVID H. BROWN
ARBITRATOR

22:; NORTH CROCKE:TT

SHERMAN, TEXAS 75090

(214) 893-9454

August 29, 1988

Dear Judge:

For 50 years the Judici al Canons of Ethics of the Améri can Bar
Association specifically authorized an active judge to arbitrate and
charge for his services. This was so because arbitration is a natural
extens i on of a judi ci al career. In 1974 1 awyer-arbi trators succeeded
in el imi nati ng .active judges as competi tors.

However, there is no legal or ethical proscription against former
judges, senior judges or retired judge,s 

serving as impartial
arbitrators. And it's a rewarding profession iii every sense of the
word. If you're planning on leaving the bench anytime soon you may
want to look at your prospects of doi ng some arbitration. For a
considerable length of time a number of my judicial colleagues have
asked me to help them become arbitrators. Now, for the first time,in
my 22 years of arbitration, the situation is such that I earnestly
be 1 i eve there are prospects of early success for a substantial number
of those with judicial experience to achieve that goal.

The field of arbitration is expanding, and there now is a real
shortage of competent arbitrators. The best source of talent, in my
opinion, are people;:with judicial experience, such as you. I believe I
can help you considerably if you are interested.

From 2 to 5 P.M.. on September 27, at the Hyatt-Regency Hotel in
downtown Fort Worth I wi 11 present a program on How a Judae Becomes an
Arbitrator. The registration fee is $100.00 and enrollment 1S l1mited.
When we finish you should feel confident that you can handle an
arbitration case, and reasonably hopeful that you will get the
opportun i ty to do so. Bri nq a notebook. I wi 11 qi ve you some
information not for publication. --

An application for enrollment with return envelope 1S enclosed.

Fr'atern all y,~
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E T Hie S (continued)

\1'0.119)
A. No. The various functions of the
council and the name of the council itself
indicate that the council is governmental in
nature.

A statutory county court at law judge
mustcomplywith Canon5G ofthe Codeof
Judicial Conduct which prohibits such
judge from accepling an appointment to a
governmental committee, commission, or
other position that is concerned with issues
of fact or policy matters other than the
improvement of law, the legal system, or
the administration of justice.

No. 120
Iss Augu 3, 198

Q. Is it ethical fora district judge to mediate
, civil cases iii order ta exedite the settlemeiit
proccss?

~. The committee is of the opinion that a
.strict judge may not mediate civi cases.

Canon 3A(5) states, "A judge...shall not
directly or indirectly initiate, permit, nor
consider exparte or athercamniwiicatiaiis
concerning the merits of a pending or

impending judicial proceeding." (empha-
sis added) Furthermore, Canon 5E of the
Code of Judicial Conduct states, . A judge
should not act as an arbitrator or media-
tor: Canon 8 makes Canon 5E applicable

to district judges. However, Canon 8 also
lits other classifications of judges who
are exempt from compliance with 5E.

No. 121
Issu Augu 3, 198

Q. May a district judgc caii 
duct settlemciit

caiifcrcnccs for suits filcd (1) iiiliis caurt .or

(2) iii aii otli er judgc's caurt wlierc hc oiily

canveys scttlemeiit offcrs aiid asks ques-
tians? Iii the conferciice he scts no values,

l7~'C5 11.0 apiiiians, aiid discloscs na canfi-

;tial iiifamiatian.

Page,4

A. Although judges should ~~-'ge
settlement negotiations, the de ¡bed
procedure appears to make the judge a
mediator. Canon 5E of the Code of Judi-
cial Conduct prohibits a judge from being
a mediator. Also, Canon 3A(f) states, "A
judge...shall not diectly or indirectly initi-
ate, permit, nor consider ex parte or athcr
communicatiaiis concerning the merits of
a pending or impending judicial proceed-
ing." (emphasis added)

The committee is of the opinion that the
use of the settlement procedure outlined
above by a district judge wOt1ld be a viola-
tion of Canons 5E and 3A(5) of the code.
Whether the litigation is fiedin the judge's
court or any other court makes no differ-
ence. The committee notes that Canon 5E
is not_ applicable to al classifications of

judges. See, Canon 8.

No. 122
IssuAugu 3, 198

Q. Wauld it be a vialatiaii .of Caiian 5G .of
the Code of Judicial Coiiduct far a caunty
caurt at law judge ta serve as a mcmber .of
the baard .of directars .of a private ageiicy
which is established -ta .oversee the apera-
tiaiis .of jab-trainiiig, remedial educatian,
summeryauth emplayment pragrams, aii~
the-;ab training pragrams, etc., uiider a
fcderal jab training program?

Preface: The committee is advised that the
board of directors decides which local
agencies receive funding and in what
amounts. The board of diectors also has
oversight and reporting duties and further
generally designs and implements pro-
grams to insure that the money is spent
wisely and effectively.

A. From the information furnished to the
committee, the agency is a private, non-
profit organiztion. Even though the
agency implements programs funded by
the federal government, the agency is not
a governmental committee or com mis-

sion; and therefore, the committee per-
ceives no violation of Canon 5G of the
Code of Judicial Conduct in servg on the
board of directors of such agency. See,
limitations set out in judicial ethics opinion
No. 85.

No. 123
IssuAugut 3, 198

Q. If a seiiiar judge's wife becames a

member .of ~ palitical actiaii cammitteefar
a graup .of haspitals, docs this in aiiy
maiiiercanstitute a vialation of the Cade of
Judicial Canduct?

A. The code does not in any manner

attempt to regulate the activities of a
judge's spouse. Canon 2B docs prohibit a
judge from (1) allowing family members to
Inuence his judici!Ù conduct or judge-
ment, (2) allowing others to use the pres-
tige of his office (in this case his title) to
advance their private interests, and (3)
allowing others to convey the impression
that they are in a special position to inflû-

ence the judge.
Canon 2A admonishes judges to con-

duct themselves in a manner to prom,Qte

public confidence, and Canon 3A(2)
admonishes judges to be unswayed by

partisan interests.
The committee perceives no viobtian of

code if the senior judge's wife accepts the
described appointment. However, if the
judge perceives, in the acceptance of

assignments, any impropriety or appear-

ance of im propriety as a result of his or her
spouse's appointm~nts, refusal to accept
sucaassignment orrecusal after accepting
the assignments would not be inappropri-
ate. a
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Question:

Answer:

PROPOSED JUDICIAL ETHICS COMMITTEE
OPINION NO. 124

Would a former district judge violate the code of judicial
conduct by acting as an arbitrator or mediator?

Canon 5E of the Code of Judicial Conduct Act states "A
judge should not act as an arbitrator or mediator."
However, a former district judge who has complied with the
Court Administration Act, Art. 74.054(3) is placed by Canon

8G of the code in the same ca tegory as a senior judge. . ..
Canon 8G(1) states, "(a former district judge). . .is not
required to comply with Canon- 5E," but Canon 8G(2)
qualifies this exception by stating "(A former district judge)
. . . should refrain from judicial service during the period of
extra-judicial appointmentpermItted by Canon 5G."

The committee is of the opinion that a former district judge
who has qualified under Art. 74.054(3) may act as an
arbitrator or mediator providèd the' judge refrains from

performing judicial service during the period of an extra-
judicial appointment:
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FRANK G. EVANS
Chief Justice

First Court of Appeals
1307 San Jacinto

Houston, Texas 77002

(713) 655-2715

May 16, 1989

Mr. Luther H. Soules, III
Soules & Reed
800 Milam Bldg.
San Antonio, TX 78205-1695

Dear Luke:

I find that I did not respond to your inquiry
25, 1989, concerning Texas Code of Judicial Conduct,
which provides that an active judge should not serve as
or arbitrator.

of January
Canon 5E,
a mediator

On balance, I think Canon 5E is probably an appropriate
restraint. There is often a very fine line between a judge i s role
in encouraging settlement negotiations and the judge i s active
participation in such negotiations. Although the judge i s active
involvement may initiate more settlements; it may also result in
coerced settlements. Even if the judge acts in utmost good faith,
his or her actions may be perceived by litigants and their counsel
as official meddling.

In my opinion, the Texas Alt.ernative Dispute Resolution
Procedures (Tex. Civ. Prac. & Rem. Code sec. 154.001 et seq.)
establishes an appropriate role for active judges. The Act
mandates both trial and appellate court judges to encourage early
settlement of litigation; but when the judges accomplishes that
purpose, his or her role is at an end. At that point, the
mediator, arbitrator, or neutral conference facilitator begins, and
it is best performed by persons who have special talent or
expertise in that field.

The Texas Canons of Judicial Conduct do not prohibita
retired or former judge from serving as an arbitrator or a
mediator. Canon 5D. This, I think, is as it should be, because the
use of a retired judge to perform such a role does not have the
negative aspects that apply to an active judge. Of course, if a
retired judge is assigned to active duty to hear a particular case,
the. judge should be bound by the same provisions applicable to an
active judge under Canon 5E.
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My conclusion: the Texas Canons of Judicial Conduct do
not preclude an active Texas -judge, wheth,er trial or appellate,
from performing a very useful role in encouraging litigants and
their counsel to use alternative dispute resolution procedures.
Therefore, I feel there is no need for any change in the Code of
Judicial Conduct.

Yours ly,

FGE: cc
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDEf\CE BUBQ
SUPREI"¡E COURT HDV1E

REQUEST FOR NË~ RULE DR CHANGE OF
CIVIL l;VIDENCl:

i. l:XAC-r WORDI NG OF EX 1 f:n ING RULE
No change in any -evidence rul~
made to repeal Te~a. Rules o~
See paragraph 4 be low. i

2. PROPOSED RULE:: MARK l-HROUGH IJ

DASHES: Uf\DERL I NE PROPOSED N8 ~~

~~~~
3. CHANGED REQUESTED BY:

Mr. Harry L. Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas 77002-3094

4. BRIEF" STAlEt'iENT OF REASONS
ADVANTAGES TO BE SERVED BY PRd ~
"1 propose we repeal Rl.lles 184

the end of each repealed rule stat!
Texas Rules of Civil Evidence, Rule 202; and Rule 184a has been
added t.;: Texas Rules of Civil Evidence, Rule 203. There is no

'point in having these rules duplicated, even though they may be
quasi-pt~ocedural. That logic could apply to numerous rules of
evideYlce. ..

5.. BRIEF STATEMENT OF ARGUMENTS AGAINST J;'ROPOSED NEW RULE:

6. ANY SPECIAL COmMENTS BY EVIDENCE SUBCOmmITTEE MEMBERS:

7.. EV 1 DENCE sUBcori'r'l 1 TT EE kECOi..t1iENPAT lONS :
No recommend at ion.. No evidence changes
subcommi ttee has no Jurisdict ion
procedure) changes.

are proposed.
respect i ng

The
rei vi 1
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SCAC SUBCOMMITTEE RECOMMENDATION

EV IbENCE SUBCOMM I TTEE
SUPRElTÌE COURT ADV 1 SORY COMt1J 1 TU::.l;

REQUËST FOR NEw RULE OR CHANGE OF EX I ST I NG RULE - TEXAS RULES OF
CIVIL l:VIDENCE:

ì. l:XAC-r WORDI NG OF E:X I S'f INS RULe:
No change in any -evidence rule is proposed. A proposal is
made tci r'epeal 1.exas Rules of Ci vi 1 Procedur"e 184 arid i84a.
See paragraph 4 below.

2. PROPOSED RULE:: MARK THROUGH DE.LETIONS 1.0 EXISTING RULE Wl1-H

DASHES: UNDERL I NE PROPOSED NEW WORD I NG:

3. CHANGED REQUESTED BY:
Mr. Harry L. Tindall
Tindall & Foster
2801 Texas Ccimmerce Tower"
HelustciY" Texas 77002-3094

4. BRIEF STATEtTÌENT OF REASONS FOR REQUESTED CHANGES AND
ADVANTAGES TO BE SERVED BY PROPOSED NEW RULE:

"1 propose we repeal Rules 184 and i84a with a COMment at
the end of eacn repealed rule stating Rule 184 ha5 been added tei
Texas Rules of Civi 1 Evidence" Rule 202; and Rule 184a has been
added ti~ Texas Rules of Civi 1 Evidence, Rule 203. There is no
-point in having these r'ules duplicated, even though they may be
quasi-pr"ocedural. That logic could apply to numerous rules of
eviderice. ..

5. BRIEF STATEMENT OF ARGUMENTS AGAINST ¡:'ROPOSED NEW RULE:

6. ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:

7. EV 1 DENCE SUBCOtTÌMI TTEE. kECOr1it1jENDAT IONS:
No recommend at ion. No evidence changessubcommittee has no Jurisdiction
procedureJ changes.

are propo5ed.
re5pect i ng

The
Lcivi 1
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SCAC SUBCOMMITTEE RECOMMNDATION

I: V 1 Vi:.f\Ci: ::!JtlCUl"lfl:i T iEt.:

SuPREr.,E CCJÙH-.' AHvl BORY CO¡Yjf., J .-iTE.b

REuUJ:ST f:OR Nf:W RULE OR CHANG!: 01= EX 1 i::rr LNG I~ULE: ~ .1 i=XAS RULES Di;:-
LlvlL l:VIDENCE

1. EXACT WOI-HJlNG OF I:X1ST1NG RUi~E::-:

Ci.vil ¡:t~actice and-Remedi.es Code, Sec. 18.031. Unless the
inter~esi; l'~e1..r;e of anothel'~ sta-ce or~ ci;Il.lrltr~y is alleç,ea and pl'~i;ived,
the l'~ate is pt"esl-imed t.=. be the same as that established by la\'l iri
this state and interest a"t that l'~ate may be l'~ecovered wi"thout
allega"tiori o~~ pi-~oi::f.

2. PRO¡:CJSED RULE: ,.,ARk THROUGH DELETIONS oro EXISTING RULE WITH
DASHES; UNDERLINE PROPOSED NEw WORDINf::

Repeal sect i i;.n i 8.1231. Caveat: Ml'". Tindall did ni;.t

expr~essly pi-"opose i-~epealei-~, but such appears to be the irifei-"ence

from his i-""ecuest for comment.

3. CHANGE REQUESTED BY:
¡fir. Hai-"l'~Y L. Tindall
Tindall & Foster
2801 Texas Ci;.riimerce Tower"
Houston. Texas 77002-3094

4. BRIEF STATEr.,ENT OF REASONS FOR REQUESTED CHANGED AND
ADVANTAGES TO BE SERVED BY PROPOSED. NEw RULE:

"Finally, 1 solicit your opinions regarding the relevance of
Section 18.031, Civil Pi-"actice and Remedies Code. Is this
needed? 1 look forwai-"'dtc. t"eceiving YC'l.Ii-"' comments with i-"'espect
t.:: the above. It

One senses that Harry may have in mind E.vidence Rules 202
and 203 and the COmmon law pi-"act ice backgi-"i;:'.lnd, t.::g.ethei-" as
satisfying any evidence needs in this area. See in this
connection Lirida Addison's note (copy attached hereto), Jaril-at~y
1989 ~rexas Bar Jom"'nal 74..

5. BRIEF STATEMENT OF ARGUTti£NTS AGAINST PROPOSED NEW Rùi-E:

Will there be lawyei-"'s who will not recognize the
availability of the Judicial notice solution, as readily as the
availability of ~he express language of 1840317

6. AN.Y SPECIAL COltT1\ENTS BY EV1DENCE SùBCOr"lr"lTTEE rtJEi'BER8:

7. EV I DENCE SUBCOMM I TTEE RECOMMENDAT ION:
lhe subcommittee makes no' recommendation.
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_ Civil Evidence

Judicial Notice of Laws
Of Other States
Linda L. Addison

By Linda L. Addion

ß) Linda L. Addison

Question: How do I prove the law of another
state?

Answer: By judicial notice under (1) Texas
Rule of Civil Evidence 202 or (2)
Texas Rule of Civil Procedure 184.

Question: How do I get a court to takejudicia
notice of the .law of a foreign state?

Answer: By giving the court sufficient infor-
maton to enable it to do 80. .

Texas Rule of Civil Evidence 202 permts a court to " . . .take judicial notice of the constitutions, statutes,rules,
regulations, ordinances, cour decisions, and common law of
every other state, territory, or jurisdiction of the United
States." Texas Rule of Civil Procedure 184 was amended, effec-
tive Jan. 1, 1988, to conform with Texas Rule of Civil Evidence
202.1

The cour may take judicial notice of the law of another state
on its òwn motion, or upon the motion of a party.:Z A party
requesting that judicial notice be taken of the law of another
state ". . . shal fumish the court sufficient inormation to
enable it properly to comply with the request.. :';3

"What constitutes 'sufficient inormation' must depend upon
the circ:mstances,including the features of the libraries avail-
able to the partic:lar judge to whom the motion is addressed.
At a minimum, the law supportin the claims or defenseS
invoked should be partic:larly set forth, with acc:ràte citations
to cases, statutes, and constitutions:'4

The Corpus Chrsti Court of Appeals recently considered
what is "sufficient inormation to enable I the court to) properly
comply with the request" for judicial notice in Ewing v. Ewing. 

5

At issue in Ewing was whether appellait had provided the trial

74 Texa. Bar Journal January 1989

court with sufficient inormation to enable it to take judicial
notice of Californa law.

Ewing concemed a former wife's entitlement to her ex-hus-
band's military retirement benefits pursuant to a settlement

agreement incorporated into a divorce decree issued in the state-
of Califomia. On appeaL, the wife complained that the tral
court erred in failing to take judicial notice of the laws of
Califomia to interpret the divorce decree.

At trial, the wife had introduced the Califomia judgment and
the trial judge agreed to "take judicial notice of what is in it:'6
The wie argued on appeal that this was a sufficient request
under Texas Rule of Civil Evidence 202. and Texas Rule of Civil
Procedure 184 to require the cour to take judicia notice not

only of the decree, but of Californa law in general.
The Corpus Chrsti court disagreed. The cour explained that

this "supposed request certainly did not 'fumish the Judge

sufficient inormation to enable him properly to comply with
the request."'7 Nor did the request for judicil notice "set forth

with some particularity the law that is to be relied upon:'8
Remember that ii the absence of evidence of the foreign

state's law, the court presumes that the foreígn state's law is the
same as Texas law. 9 The Ewing court held that in the absence of

a proper request to take judicil notice of Califomia law, tral
court was correct in presuming it to be the sae as Texas law.10

1. Tex. R. Civ. P.l84, Comment to 1988 Chane.
2. Tex. R. Civ. Evid. 202; Tex. R. Civ. P.l84.

3. ¡d. The part requesting judicial notice must give all parties notice
of the reuest, so that the other parties may respond and/or
request an opportunity to be hear on the motion. Id.

4. Goode, Wellborn and Sharlot, Texas Practice, Guide to the Texas
- - Rules of Evidence: Civil and Criminal §202.1 (1988). -

5. 739 S.W.2d 470 (Tex. App. - Corpus Chti, 1987, no wrt).

6. Id. at 472.

7. Id.

8. Id.

9. See, e.g., Freudenmannv. Clark and Assocites, Inc., 599S.W.2d
132,135 (Tex. Civ. App. - Corpus Chñsti 1980, no wrt).

10. 739 S.W.2d at 472.

A parter in the Houston law firm of Fulbright & Jaworski,

Linda L. Addison has authored the Anual Survey of Texas
Evidence Law for the Southwestern Law Journal since 1982.
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UNIVERSITY OF HOUSTON LAW CENTER
UNIVERSITY PARK
HOUSTON. TEXAS 7700
713/749-1422 ¡/ /1-

c: Vcr'
~o5

~~ UNIVERSITY OF HOUSTON /J , /J J ;;,l. ~.LAW CENTER ( I( /J ¡/ ~ -
J~nuary 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin
Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.
O'Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has
Rules of Civil Evidence.

recommended some changes
Thes e are set out be low.

in the Texas

Wou 1 d you please vot e f or or aga ins this propos a 1 s numbe red
1,2, and the evi dence aspect of 3.

The procedural part of proposal number 3 should be sent by
him to the appropriate subcommittee. The same goes for proposal
number 4.

Further, please add any arguments,for or against 1, 2 and 3.
Should your additions indicate the need, I will submit these
proposals to you ror recons i derat ion. Bas ad on your vote l I wi 11
pre par e the sub c omm it tee i s 1" e co mme t ion tot h e A d vis 0 1" YCommittee. /" (ÇW~_/J/ 71((¥

e ell H.~lakely, Chairma
E idence Subcommittee

cc: Mr. Luther H. Soules, III, Chairman
Supreme Cour t Adv i s ory Commi t t ee

Mr. Harry Tindall
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TINDALL a FOSTER.
ATTORNEYS AT LAW

2801 TEXAS COMMERCE TOWER

HOUSTON. TEXAS 77002-3094

TELEPHONE (713) '129-8733

TELECOPIER (713) 2211-303

HARRY L TINDALL-
CHARLES C. FOSTER--
PATRICK W. DUGAN--
KENNETH lAMES HARDER
LYDIA G. TAMEZ
IAN ICE E_ PARDUE
GARY E. ENDELMAN

BOARD CERTI fl ED - TEXAS BOARD

Of LEGAL 5PECIALIZATION

December 19, 1988
-fAMILY LAW

"IMMICRATION Ii NATIONALITY LAW

Newell Blakely
University of Houston Law Center
4600 Calhoun
Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to callan expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the
current rule, and completely reverses the, approach by the Federal
Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the' United states. I have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee i s comment was that "creative"
obj ections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frankly, I don i t
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),
wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, .802."-

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be
amended by adding u new Subsection (12) to incorporate section
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Newell Blakely
Page 2
December 19, 1988

18.001, Civil Practice and Remedies Code. Texas Rules of civil
Evidence, Rule 902 (12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasQnable at the time and place that
the service was provided and that the service was
necessary is sufficient evidence to support a
finding .of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary .

(b) The affidavit must:

(1) be taken before an officer with
authori ty to administer oaths;

(2) be made by:

(A) the person who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; and

(3) include an itemized statement of the
service and charge.

(c) The party offering the affidavit in
evidence or the party'.s attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claimreflected by the affidavit _- must file a
counteraffidavit with the clerk c-f the court and
serve a copy of the- counteraffidavit on each other
party or the party's attorney 0 f record:

(1) not later than:

(A) 30- days after the dayreceives a copy of
affidavit; and

at least 14 days before the day

he
the

(B)
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Page 3
December 19, 1988

on which evidence is first
presented at the trial of the
cas.e; or

(2) with leave of the court, at any time
before the commencement of evidenceat trial.

(e) The counteraffidavit mùst give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as' is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT

Before me, the undersigned
personally appeared
by me duly sworn, deposed as follows:

authority,
, who, being

liMy name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted _ with the
facts herein stated:

"I am the custodian of records of
Attached hereto is/are

page(s) of records from
These said _ pages of records are an itemized
statement of the services and charges as shown on
the record and are kept by in the
regular course of business and it was the regular
course of business of . for an employee or
representative of , with knowledge of
the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
~nformation thereof to be included in such record;

00031



Newell Blakely
Page 4
December 19, 1988

and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached
hereto are the originals or exact duplicates of the
originals, and .are incorporated herein. II

"The charge for the
reasonable at the time andwas provided, and the
necessary. II

service provided was
place that the service
service provided was

Affiant
STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on , 19

Notary Public, State of Texas

Printed Name of Notary

My Commission £xpires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902 (10) .

(3) I propose amending Rule 183, Texas Rules of civil Procedure,
to be the same as Rule 43f, Federal Rules of civil Procedure, which
reads as follows:

liThe Court may appoint an interpreter of its
own selection and may fix the interpreter IS
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court- may direct, and may be
taxed ultimately as costs, i,n the discretion of thecourt. II .

The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A comment
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would also be added to Rule 604, Texas Rules of civil Evidence,
cross-referencing Rule 183 .

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely
Page 5
December 19, .1988
end of each repealed rule stating Rule 184 has 

been added to Texas

Rules of Civil Evidence, Rule 202; and Rule l84a has been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above.

Sincerely,

Harry L. Tindall

Ims

cc: Luther Soules
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"The present rule speaks of summoning int.erpreters .and punishing
them, which, of course, is never done in real practice. A
comment would also be added to Rule 604, Texas Rules of Civil
Evidence, cross-referenci~g Rule lS3.ft

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of
Texas Rules of Civil Procedure)

For proposaL. "i propose we repeal Rules 184 and, 184a with a
comment at the end of each repealed rule stating Rule 184 has
been added to Texas Rules of Civil Evidence, Rule 202; and Rule
184a has been added to Texas Rules of Civil Evidence, Rule 203.
There is no point in having these rules duplicated, even though
they may be quasi-proceduraL. That logic could apply to numerous
rules of evidence."

H.T.PROPOSAL #5.

"Fi n a 1 i Y , I so i i c i t your 0 p i ni 0 n s reg a r din g the r e levance of
Section 18.031, Civil Practice and Remedies Code. is this
needed? i look forward to receiving your comments with respect
to the above."

N.B.: 18.031. Unless the interest rate of another state or
country is alleged and proved, the rate is presumed to be the
same as that established by law in this state and interest at
that rate may be recovered without allegation or proof.

Invitation to comment. One senses that Harry may have in mind
E vi den c e R u i es 202 and 20 3 and the co mmo n law p r act ice
background, together as satisfying any evidence needs in this
area. See in this connection Linda Addison's note (copy attached
hereto), January 1989 Texas Bar Journal 74.
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.. Civil Evidence

Judicial Notice of Laws
Of Other States
Linda L. Addison

By Linda L. Addison

(E Lind L. Addison

Question: How do I prove the law of another
state?

Answer: By judicial notice under (1) Texas
Rule of Civil Evidence 202 or (2)
Texas Rule of Civil Procedure 184.

Question: How do I get a court to take judicial
notice of the law of a foreign state?

Answer: By giving the court sufficient infor-

maton to enable it to do so.

Texas Rule of Civil Evidence 202 permits a court to " . . .. take judicial notice of the constitutions, statutes, rules,

regulations, ordinances, court decisions, and common law of
every other state, territory, or jurisdiction of the United
States." Texas Rule of Civil Procedure 184 was amended, effec-
tive Jan. 1, 1988, to conform with Texas Rule of Civil Evidence
202.1

The court may take judicial notice of the law of another state
onits own motion, Or upon the motion of a party.2 A party
requesting that judicial notice be taken of the law of another
state ". . . shall furnish the court sufficient information to
enable it properly to comply with the request.. ."3

"What constiutes 'sufficient information' must depend upon
the circustances, including the features of the Iibranes avail-
able to the particular judge to whom the motion is addresse.
At a minimum, the law supporting the claims or defenses

invoked should be particularly set forth, with accurate citations
to cases, statutes, and constitutions."4

The Corpus Christi Court of Appeals recently considered
what is "sufficient information to enable I the court to) properly
comply with the request" for judicial notice in Ewing v. Ewing. s
At issue in Ewing was whether appellant had provided the tnal
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court with suffcient information to enable it to take judicial
notice of California law.

Ewing concerned a former wife's entitlement to her ex-hus-
bands miltary retirement benefits pursuant to a settlement
agreement ini:orporated into a divorce decree issued in the state
of California. On appeal, the wife i:omplained that the tnal
court erred in failing to take judicial notice of the laws of
California to interpret the divorce dei:ree.

At trial, the wife had introduced the California judgment and
the tnal judge agreed to "take judicial notice of what is in it."6
The wife argued on appeal that this was a sufficient request
under Texas Rule of Civil Evidence 202 and Texas Rule of Civil
Proi:edure 184 to require the court to take judicial notice not
only of the decree, but of California law in general.

The Corpus Christi court disagree. The court explained that
this "supposed request certainly did not 'furnish the Judge

sufficient information to enable him properly to comply with
the request."'7 Nor did the request for judicial notice "set forth
with some particularity the law that is to be relied upon."8

Remember that in the abseni:e of evidence of the foreign
state's law, the court presumes that the foreign state's law is the
same as Texas law. 9 The Ewing court held that in the absence of
a proper request to take judicial notii:e of California law, tnal
court was correct in pre~umingit to be.the same as Texas law.1o

1. Tex. R. Civ. P. 184, Comment to 1988 Change.
2. Tex. R. Civ. Evid. 202; Tex. R. Civ. P. 184.

3. Id. The party requesting judicial notice must give all parties notice
of the request, so that the other parties may respond and/or
request an opportunity to be heard on the motion. Id.

4. Goode, Wellborn and Shadot, Texas Practice, Guide to the Texas
Rules of Evidence: Civil and Criminal §202.1 (1988).

5. 739 S.W.2d 470 (Tex. App. - Corpus Christi, 1987. no writ).
6. Id. at 472.

7. Id.

8. Id.

9. See, e.g., Freudenmannv. Clark and Associates, Inc., 599S.W.2d
132,135 (Tex. Civ. App. - Corpus Christi 1980, no writ).

10. 739 S.W.2dat 472.

A partner in the Houston law firm of Fulbright & Jaworski.
Linda L. Addison has authored the Annual Survey óf Texàs
Evidence Law for the Southwestern Law Journal since 1982.
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SCAC SUBCOMMITTEE RECOMMENDATION

~viDENCE SUBCDMMITIE~
SU¡:'f£iYE COURT .ADVI8.üRv Cl.f'lMl TTEE

REQUEST FDR NEW ¡"ULE: DR CHANGE OF t:XIST)
CIVIL EVIDENCE

1. EXACT WORDING £:F EX 1 ST ING RULE.

Rule 604. An interpreter is suq
these rules relating to quaiificatio~
administration of an oath or affirmatio~
tt.anslat ion.

these rules relat ing to qUalificatio~
i

r

2. PROPOSED RULE: MARK THROUGHDELETJ

DASHES: UNDERL1NE PROPOSED NEW WOF

Rule b04. An interpreter is su~

administration of an oath or affirmat1o~

translat ion.

çc.rimiiant: See Rule 183~ -rexas kJj

respect i miappoi ntment of' i ntel'.pret

Not e: A ccind i t i ein pt.ecedent to t hé

is the amendment of' Rule 183, Texas Rules of Civil

Proced ure. See paragl'.aph 4 beleiw.

3. CHANGE REQUESTED BY:
i.;I'.. Hart.y L. Tindall
Tindall & Foster
2801 -r ex as Commerce .1 ower
Houston, Texas 77002-3094

4. BRIEF STATEr-iENi OF REASONS - FOR REQUE.STED CHANGES AND
ADVANTAGES TO BE SERVED BY PROPOSED NEW RULE:

"I propose amending R'.Jle 183., Texas Rules of Civil
ProcedlJre, to be the same as Rule 43f, Federal Rules of Civi 1
Proced ut.e., wh i ch reads as f.e. ~ lows:

~ "The Co....t may "ppoi nt "" interpreter of its own s..ie"'tir~
1 and may fix the i nterpt.eter' s reascinable compensat ion. The
:i ",ompen sa t i on .sh a 11 be paid out of Funds pro" i d édby law or by one
f or more of the parties as the court may direct., and may be taxe

Ii ult imately as costs, in the discretion of the court."L,
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SCAC SUBCOMMITTEE RECOMMENDATION

~VIDENCE SUBCOMMiTi~~
SUi:'REMi; COURT ADVISORY CiJr-1MITTEE

REQUEST FOR NEW ¡"ULE OR CHL4NGE OF i:XlS--lN8 kULE - H:.XAS kUU.:.S OF
CIVIL EVIDËNCE

1. EXACT WORDING OF EX 1 ST ING RULE_

Rule 504. An interpreter is subject to
these rules t~elating to qiialificatiein as an
administration of an oath i:it~ affit~mation that he
tt~anslat ion.

the provision of
expert and the

wi 11 make a true

2. PROPOSED RULE: MARK THROUGH DELETIONS TO EXISTING RULE WITH

DASHES: UNDERLINE PROPOSED NEW WORDING:

Rule &04. An ir,tet~pl"~eter is SUbject to the provisions of

these rules relating to qualification as an expert and the

administt~aticln eif an oath Ot~ affirmation that he will make a true

tt~anslat ion.

ç;cimmiant: See Rule 183L- -rexcEs Rules -of Civi 1 Procedure4

respect i nQ appoi ntment of' interpreters.

Note: A ccinditicin p)'~ecedent to the addition of this comment

is the amendment of' Rule 183, Texas Rules of Civil

Procedure. See paragraph 4 below.

3. CHANGE REQUESTED BY:
Mr. HarryL. Tindall
Tindall & Foster
2801 -rexas COMmerce .1 ower
Houston, Texas 77002-3094

4. BRIEF STATEJ..ENi OF REASONS - FOR REQUE.STED CHANGES AND
ADVANTAGES TO BE SERVED BV PROPOSED NEW RULE :

"1 propose amending Ri.le 183., i-exas Rules of Civil
Procedure, to be the same as Rule 43f, Federal Rules of Civil
Procedure., which reads as f~~ lows:

~ .. Th;. Court may a ppo int ,", . nt erpreter of its own $e l..",ti ~
i and may fix the interpt~eter' s reasc.nable compensation. The
I.' ",on,pen"ation shall be pa.d out of fund" prov.ded by l"w or by one
I: or more of the parties as the court May direct, and May be taxe

L:tim"teiy "" "'0"... in the d,,.,,retion of the ",ourt...
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"ihe
pi.mishing
PI ccimmer,t
Evider,ce,

pt"esent t"lÜ e f¡Pi:¿;ks eif sLHimior,i nq 1 ntEn"pt"eters and
them, which, of course, is never done in real pract~ce.
wCluld also be added tei Rule bØ4~ lexas Rules eif Civil
cross-referenci ng Rule 183."

5. BRI EF STAIEt"ll:N-r DF ARGUr"lEr,nS Hj3HINBl PROl-'úSED NEW RULE.:

6. ANY SPECIAL COMiYlENTS BY EVIDENCE SUBCOMMITTEE illl::MBERS:

7. EVIDENCE. CDriJr.¡11-1EE RECOr"lriJENDAll úN:
For the amendment 6-0. 3 members abstaining.
CAVEAT: lthe evidence subcommittee did not consider the
Pt"i=-posed change in r'-lle 183, texas rules of civil procedut.e,
t hat pt.c1posa 1 be i rig beyond it' $0 J Llr i sd i ct i oni J

íi6/~~~
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UNIVERSITY OF HOUSTON LAW CENTER
UNIVERSITY PARK
HOUSTON. TEXAS 7700
7131749.1422 l/ // - " i - . l

(/ (,J '1

t- tl:c~~IflROF HOUSTON!b4J !f -
January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Co u r tAd vis 0 ry Co mm i t tee : Ms. E I a i n e Car 1 s on, Mr. Frank 11 n
Jones, Jr., Mr. Gilbert I. Lowe,l\r. Steve McConnico,Mr. John M.
Q1Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has
Rules of Civil Evidence.

recommended some changes
These are set out below.

in the Texas

Would you please vote for or against his proposals numbered
1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent b'y
him to the appropriate subcommittee. The same goes for proposal
numbe r 4.

Fur the r, plea sea d d any a r g ume n t s for 0 rag a ins t 1, 2 and 3.
Shou--ld your additions indicate the need, I will submit these
proposals to you for reconsi_deration. Based on your vote, I will
prepare the subcommittee's recomme tlon to the AdvisoryCommittee. /", ~Ci (71' /i((,~

e ell H: lake ly, Chai rma
E i dence Subcommi t tee

cc: Mr. Luther H. Soules, III, Chairman
Supreme Cour t Adv i sory Commi t tee

Mr. Harry Tindall
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TINDALL 8 FOSTE R.
ATtORNEYS AT LAW

2801 TEXAS COMMER.CE TOWER

HOUSTON. TEXAS 77002-3094

TELEPHONE (7131 229-8733

TELECOPIER (713) 228-1303

HARRY L TINDALL.
CHARLES C. FOSTER..
PATRICK. W. DUGAN..
KENNETH JAMES HARDER
LYDIA G. TAMEZ
JANICE E. PARDUE
GAR.Y E. ENDELMAN

BOAlloqRTlFIED-nxAS BOAIlD

OF LEGAL SPECIALIlATION

December 19, 1988 -FAMILY lAW

..i MMICI\TlON . NATIONALITY LAW

Newell Blakely
University of Houston Law Center
4600 Calhoun
Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as ame~dments tò
the Texas Rules of civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has -become a much-abused practice fora party to call an expert
witness and then to ask the expert witness on direct examination.
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclo~e to the jury on
direct examination much hearsay which would otheriise be kept 

from
the jury. I do not think this was the intended. purpdseof the
current rule, and completely reverses the approach by the Federal
Rules of Evidence and, from my research, is an ap¡roach taken in
no other jurisdiction in the United states. It have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee's comment 

was that "creative"
obj ections have been raised as to whether the basis 

of the expert
opinion could be disclosed on direct examination. Fraipkly, 'I don't
think its very creative under the former rule in thà.t while the
expert can disclose the sources of his information,\ he was not
allowed to testify at length as to all of the hearsay~ data reiied
upon. The rule is further made confusing by th,e sta1¡ement in
Birchfield v. Texarkana Hospital, 747 -S.W.2d 36Ì- (TeX. 1987),
wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802."-

(2) I propose that RUle 902, Texas Rules of civil Evidence, be
amended by adding a new SUbsection (12) to incorporate Section
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Newell Blakely
Page 2
December 19, 1988

18..001, civil Practice and Remedies Code. Texas Rules of civil
Ev.idence, Rule 902 (12) would read as follows:

Affidavit concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that
the service was provided and that the service was
necessary is sufficient evidence to support a
finding of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) be made by:

(A) the person' who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; and

(3) include an itemized statement of the
service and ch~rge.

(c) The party offering the affidavit in
evidence or the party i s attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claimreflected by the affidavit _ must file a
counteraffidavit with the clerk of the court and
serve a copy of the counteraffidavit on each other
party or the party i s attorney of rec9rd:

(1) not later than:

(A) 30: . days after the day he
receives a copy of the
affidavit; and

(B) at least 14 days before the day
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Newell Blakely
Page 3
December 19 , 1988

on which evidence is first
presented at the trial of the
case; or

(2) with leave of the court, at any time
before the commencement of evidenceat trial.

(e) The counteraffidavit must give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertis.e, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT

Before me, the undersigned
personally appeared
by me duly sworn, deposed as follows:

authority,
, who, being

liMy name is I am over the
age of i8 years, of sound mind, capable of making
this affidavit, and personally acquainted. with the
facts herein stated:

"1 am the custodian of records of
Attached hereto is/arepage(s) of records from .

These said __ pages of records are an itemized
statement of the services and charges as shown on
the record and are kept by in the
regular course of busfness and it was the regular
course of business of for an employee or
representative of , with knowledge of
the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
. information thereof to be included in such record;
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Newell Blakely
Page 4
December 19, 1988

and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon therea.fter. The records attached
hereto are the originals or exact duplicates of the
originals, and are incorporated herein. II

liThe charge for the service provided was
reasonable at the time and place that the service
was provided, and the service provided was
necessary. ii

Affiant
STATE OF TEXAS
COUNTY OF

SIGNED under oath bef.ore me on , 19

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902 (10) .

(3) I propose amending Rule 183, Texas Rules of civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as - follows:

liThe Court may appoint an interpreter of its
own selection and may fix the interpreter i s
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs; - in the discretion of the
court. ii

The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A comment
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Page 5
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would also be added to RUle 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely
Page 5
December 19, 1988
end of each repealed rule stating Rule 184 has been added to Texas
Rules of civil Evidence, Rule 202; and Rule l84ahas been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above.

Sincerely,

Harry L. Tindall

Ims

cc: Luther Soules
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STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on 19

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

For proposaL. "I propose that Rule 902, Texas Rules of Civil
Evidence, be amended by adding a new subsection (12) to
incorpDrate Section 18.001, Civil Practice and Remedies Code.
The proposal is a 11t.eral adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902( 10)."

Against proposaL. The rule would provide that the affidavit is
sufficient to support a finding of fact. The rules of evidence
deal with admissibility and not with sufficiency. To breach that
line would certainly open floDdgates. The progenitor of section
18.001 was article 3737h, and proposals for putting 3737h into
the evidence rules have been rejected by both the Supreme Court
Advisory Cormittee and the State Bar COmmittee on Administration
of the Rules of Evidence. The line should be held barring
sufficiency matters from the evidence rules.

H . T. PRO P 0 S AL # 3

Rule 604. An interpreter is subject to the provisions of these
rules relating to qualification as an expert and the
administration of an oath or affirmation that he will make a true
translation.

Comment: See Rule 183, Texas Rules of Civil Procedure,
res pee tin gap poi n t me n t 0 fin t e r pre t e r s .

For proposaL. "i propose amending Rule 183, Texas Rules of Civi i
Procedure, to be thes.me as Rule 43f, Federal Rules of Civil
Procedure, which reads as follows:

"The Court may appoint an interpreter of its own
s e i e c t ion and may fl x the i n te r pre t e r 's rea son a b i e
compensation. The compensation shall be paid out of funds
provided by law or by one or more of the parties as the
court may direct, and may be taxed ultimately as costs, in
the discret i on of the cour t."
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"The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A
comment would also be added to Rule 604, Texas Rules of Civil
Evidence, cross-referencirig Rule 18i."

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of
Texas Rules of Civil Procedure)

FOr proposal. "i propose we repeal Rules 184 and ,184a with a
comment at the end of each repealed rule stating Rule 184 has
been added to Texas Rules of Civil Evidence, Rule 202; and Rule
18 4 a has been added t 0 Texas R u Ie s of C i v i I E v ide nee, R u I e 2 0 3 .
The rei s no point In having these rules duplicated, even though
they may be quasI-procedural. That logic could apply to numerous
rules of evidence."

H.T. PROPOSAL #5.

"Finally, i solicit your opinions regarding the relevance o-f
Section 18.031, Civil Practice and Remedies Code. Is this
needed? i look forward to receiving your comments with respect
to the above."

'N.B.: 18.031. Unless the interest rate of another state or
country is alleged and proved, the rate is presumed to be the
same as that established by law in this state and interest at
that rate may be recove red wi thout al legat I on or proof.

Invitation to comment. One senses that Harry may have in mind
Evidence Rules 202 and 203 and the common law practice
background, together as satisfying any evidence needs in this
area. - See in this connection Linda Addlson's note (copy attached
hereto), January 1989 Texas Ba r Journa 1 74.
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SCAC SUBCOMMITTEE RECOMMNDATION

EV I DENCE SUBCONM I TTE.E
SUj-'RJ:Mf: COURl f-DV 1 SUI-Y (;Ortlr-l 1 ri l:

1. EXACi- WORVINI:; OF LXISTING RULE:

~~~
RE.OUEST FOR NEW RULE DR (;HANGE (jF EX 1ST ING RULE
CJVIL E\)IDF..NCE.

Ri_ile b14. E.xclusion of Witnesses
At the request of a party ~he court sh~

excluded so that they cannot her the te~
witnesses, and it may make the Order of it~
rule does no~ authorize exclusion of (1) a par1
pet~.son cir the spoLlse of such natural per~son, 0)
e~ployee of a party which is not a natural pe)
its t"ept~eser,tative by its e\ttorriey, 01, (~
presence is shown by a part y to be essent i a 1 t (
eif hi s cause.

--

2. PROPOSED RULE: MARK THROUGH DELETIONS 10

DASHES: UND.ERL I NE PROPOSED NEW WORD 1 NG:

~Rule &14. EXCLUSION OF WITNESSES..

At the request of a party the court sM.

excl uded so that they cannot hear the testimony of other

witnesses, and it may make the order of its own motion. This

rule deies ric.t authorize exclu'sion of (1) a party who is a natural

person or the spouse of such natural person, or (2) an officer or

employee of a party which is not a natural person designated as

its represent at i ve by its attorney, or (3) a person whose

pt~eser,ce is shown by a party to ~;§es:~ntial to the pres~ta\iO~
..~,,".L M-~Ii appl icable.1~ itof his or her cause.

dr,~~ l. Ø\of

3. CHANGE REQUESTED BY:
Mr. James L. Brister
StUbblefield, Brister & Schoolcraft
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SCAC SUBCOMMITTEE RECOMMNDATION

EV i DENCE SUBCOMM i TTEE
SU~R~M~ LOURl ADViSUHY 80MMITTEE

REG!UEST FOR NEW RUL.E úR CHANGE OF EXISTING RULE - i-EXAS RULES OF
C1VIL Ev')DENCE.

1. EXAc-r WmWINI.: O¡. EXISTlNG RULE:

Ri.ile 614. Excli.ision of Witnesses
At the request of a party .the COUt~t shall order wi'tYlesses

excl uded so that they cannot her the test imony of other
witnesses,aYld it may make the ot~det~ of its own motion. 1his
rule does no~ authorize exclusioh of (1) a party who is a natural
person eir the spouse eif such natural person" or U::) an officer or
eriiployee of a pat~ty which is not a natural person designated as
i ts rept~eseritat i ve by its attorYley., 01, (3) a person whose_
presence is shown by a party to be essential to the presentation
eif his cause.
2. PROPOSED RULE: r.;t:iRK THROUGH DELETIONS 10 EXlS1-1NG RULE WITH

DASHES: UNDERLINE PROPOSED NEW WORDING:

"-Rule &14. EXCL.USION UF WiiNESSES..

At the reql..est of a party the COUt~t shall order witnesses

excluded so that they cannot hear the testimony of other

witnesses, and it may make the ol'~der of its own Mot i-on. This

rule deies riot authorize exclu'sion of (1) a party who i$ a natural
person or the spouse of such natural person, or (2) an officer or

employee of' a pe.n~ty which is not a natural person designated as

its represent at i ve by its attorney, or (3) a person whose

presence is shown by a party to ~;~es:~ntial to the pres~enta\iO~
of his or her cause. This l"~lle .."'.,i\~v Ru'.e apPlicable_. . fl

cL'el1 Ù (i ~:eih ~..of

3. CHANGE REQUESTED BY:
Mr. James L. Brister
Stubblefield, Brister & Schoolcraft
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Sisk-Vr.l'"i Vc,ot~his t.'t~otessiCinal Bui ldirig
2117 Pat Booker Road, Suite A
Uni vet~sal Ci t y, Texas 78148

4. BRIEF STATEmENT OF REASONS FOR REQUESTED CHANGES AND
ADVAN-fAI3ES TO BE SERVED BY PRù¡:'OSED NEW kULE:

"The second situation which 1 have encountered on More than
cine occasiori, is the takirig of cital deoositions.iri which other
ni:;n-party witnesses at~e in attendance. Of c01.lrse, the rule in a
COUt~t heat~ing allows tlie witnesses to be excluded. "The Hule"
(Ri-ile E.14 .:;f the Ri.iles of Civi 1 Evidence), in which the "Col.1rt"
shall ot~der wi tnesses excl uded SCt that they cannc.t heat" the
testimony of other witnesses. However, there is no rule to
pt"ovide dir"ei:tion iri this situation. On the othel''' hand., the ncin-
p¿u"ty witnesses can read the deposition after it is transcribed.
Should "the Rules" be made applicable to oral depositions to
exclude non-party witnesses?"

5. BRIEF STA1"ErflENT OF ARGUrY\ENTS AGAIN~n PROPOSED NEW RULE:

Court has inherent power to order this on request. Further,
as Pl'''c1posed dcies not "seal" the deposition. Accc.rdingly., its
effect i veness is quest ionable.
b. ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:

Ragland: Delete "ot"al" so l'''ule would apply to depositions
on wl'''itten Cluestions., Rule 208., l. R. C. P.

Sad berry: SOMe form of addit ional protect ion (such as
seal ing the original. protective order against disclasure as in
trade secrets situat ions, etc.) may be necessarYi however, that
could easily be incorpol'''ated in the 'coul'"t order if necessary.

7 . EV I DENCE 8UBCOI"M 1 TTEE RECOl"riENDAT 1 ON:
For the amendment., 4-2. 3 members abstaining.
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LAW OFFICES

LUTHER H. SOULES III
ATTORNEYS AT LAW

APROFE5SION¡\L CORPORATION

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ETLINCER _
MARY S. FENLON
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PATTERSON
LUTHER H. SOULES IJI

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 713205-2230

(512)224-9144

WAYNE i. FACAN

ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

May 17, 1989

Professor Newell Blakely
Uni versi ty of Houston Law Center
4800 Calhoun Road
Houston, Texas 77004

Re: Proposed Change to Rule 614, Texas Rules of civil
Evidence

Dear Professor Blakely:

Enclosed herewith please find a copy of a letter sent to me
by Justice Nathan L. Hecht regarding proposed changes to Rule
614. Please be prepared to report on this matter at our next
SCAC meeting. i will include the matter on our next agenda.

,
As always, thank you for your keen attention to the business

of the Advisory Committee.

SOULES III

LHSIIIlhjh
Enclosure
cc: Honorable Stanley ~~mberton
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THE SUPREME COURT OF TEXAS
CHIEF Jt:STICE

TImlA R. PHIlIPS
P.O_ BOX 12248 CAPITOL STATION CLERK

JOHN T. ADAMS

JUSTICES
FRKLIN S_ SPEA
C. L. RAY
RAùl. A GONZALEZ
OSCA H. MAt:2Y
EUGENE A COOK
JACK HIGHTO"''ER
NAn-IAN L. HECHT
llOYD DOGGEl

AUSTIN, TEXA 7871 i

(512) 463-312 EXECUTIVE ASST
WILLIAM L. WILLIS
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Dear Luke:

Please include on the Advisory Committee 
i ~ next agenda the

following issues which have arisen recently during conferences of
the Supreme Court:

i . Regarding TRCP 267 and TRE 614: May /I the rule II
be invoked in depositions?

2 . Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
Ii tiga tion pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holidayJ

3. Regarding TRA 84 and l82 (b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4 . Regarding- TRA 90 ( a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130 (a) : What is the effect of
filing an application for writ of error before a motion
for rehearing is filed c~!1druled upon by the court of
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appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an appllcation
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in. the court's opinion or
judgment? See DOctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass' n, l2l F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hecht
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