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SUPREME COURT ADVISORY COMMITTEE

MAY 26 - 27! 1989 MEETING

AGENDA

1. Report on Suggested Pattern Local Rules: Luther H. Soules
III

2. Report on n. r. e. designation: RustyMcMains

3. Report on Special Project on Family Law Section: Kenneth
Fuller

4. Report on Special Proj ect re: Code of Judicial Conduct:
David J. Beck and Frank Branson

5. Report of Standing Subcommittee on Rules of civil Evidence:
Newell Blakely

6. Report of Standing Subcommittee on Rules of Appellate
Procedure: Rusty McMains

7 . Report of Standing Subcommittee on TRCP 1-14: Frank Branson
or other committee person

8. Report of Standing Subcommittee on TRCP 15-1l including
special report on Rule 51 (b): David Beck

9. Report of Standing Subcommittee on TRCP 166b-215: Professor
Dorsaneo

10. Report of Standing Subcommittee on I'RCP 216-314: Professor
Edgar

11. Report of Standing Subcommittee on TRCP 315-331: Harry
Tindall

12. Report o.f Standing Subcommittee on TRCP 523-591: Anthony
Sadberry

13. Report of Standing Subcommittee on TRCP 592-734: Steve
McConnico

14. Report of Standing Subcommittee on TRCP 737-813: Professor
Car lson
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October 30, 1987

of the San Antonio Bar Association:

For those of you who are actively engaged
in the practice of civil or criminal trial law, the Bexar
County Courthouse Reporters Association would like to
bring to your attention an Order presently before the
Supreme Court of Texas which, if signed into laW, will
implement the use of tape recorders in lieu of a live
court reporter in the courts of record throughout the
State of Texas. The members of the Bexar County
Courthouse Reporters Association have discovered that
most attorneys here in San Antonio ,are not aware ..of this
proposed Order. Enclosed is a copy for your review .Many of you have alreadY had bad
experiences in Federal Court with. tape recorders . The
possibilities of equipment malfunction, inaudibles,
poorly prepared records are only a small portion of the
problems that could occur.

The days of . overnight excerpts.. while in
trial would be over. An expedited record or .."rush j01:1l
will be a thing of the past. Making a record.. 0ri./a
default in a cubbyhole in our overcrowded courthouse
would no longer be possible. Visiting judges would no
longer be able to hold court in jury rooms. Calling on
the reporter to read back a judge' sruling from a hearing-
two months prior woUld not be Possible.

It is our.interpreta..tion......from
of this proposed Order that a cassette tape
"statement of facts" onappeal. Nowhere in
it provided that there will be a
transcription Of the tapes. Tape recordè.i:s.
our whole jUdicial process!

The Supreme Court of Tèxashas given the
Texas Shorthand Reporters Association until Noyem)er 5,
1987, to respond to said Order. . Those. of you who are
concerned about the impact tape recorders would have on
our appellate process and the absolute destructionof the
quality of the record, we strongly urge you to write the
Supreme Court of Texas before November 5, 1987, to voice
your opposition.

For your convenience and due to the lack
of time and urgency of the matter, we have enclosed an
opposition form and self-addressed stamped envelope.
Please respond before November 5, 1987. We thank you for
your support.

the reading
will be the
the Order is
typewritten

will corrode

'Very truly yours,

Enclosures

Bexar County Courthouse
Reporters Association
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IN THE SUPREME COURT OF TEXA

ORDER-

, -1987

IT is HEREBY ORDERD that courts hearing civil matters
may cause a record of proceedings to be made by an electronic
recording sys tern in accordance with this Order.

1. Application. This Order shall govern the
procedures in proceedings in civil matters in which a record
is made by electro~ic tape recording, and appeals from such
proceedings. The presiding judge of any court using an
electronic recording system shall ensure that such system is
fully capable of making a complete, distinct, clear and
transcribable recording.

2. Duties of Cour Recorders. No stenographic record
shall be required of any civil proceedings in which a record
is made by electronic recording. The court shall designate
one or more persons as court recorders, whose duties shal.~
be:

a. Assuring that the recording system is
functioning and that a complete, dis tinct, clear
and transcribable recording is 'made;

b. Making a detailed i legible log of all
proceedings ",hile recording , inde~xed by time of
day i showing the numer and style of the proceedi~g
before the court, the correct name of each person
speaking, the nature of the proceeding (e. g., voir
dire i opening, examination of witnesses, cross-
examination, argument, bench conferences, whether
in the presence of tne jury i etc.), and the offer,
admission or exclusion of all exhibits i

c. Filing with the clerk the original log
and a typewritten log prepared from the original;

d. Filing all exhibits with the clerk;

e. Storing or providing for storing of the
original recording to assure its preservation as
required by law;

f. Prohibi ting or providing for prohibition
of access by any person to the original reco.rding
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wi thout written order of the presiding judge of the
court:

g. Prep.aring or. obtaining a certified
cassette _, copy of the original recording of any
proceeding, upon full payment -of any charge imposed
therefor, at the request of any person entitled tosuch recording, or at the- direction of the
presiding judge of the court, or at the direction
of any appellate júdge who is presiding over any
matter involving the same proceeding, subject to
the laws of this state, rules of procedure, and the
instructions of the presiding judge of the court:

h. Performing such other duties as may be
directed by the judge presiding.

3 . Statement of Facts.
appeal from any proceeding of
recording has been made shall be:

The statement of facts on
which an electronic tape

a. A standard cassette recording, labeled
to reflect clearly the contents of the cassette',
and numered if more than one cassette is required,
certified by the court recorder to be a clear and
accurate copy of the original recording of the
en tire proceeding:

b. A copy of the typewritten and original
logs filed in the case certified by the court
recorder; and

c. All exhibi ts , arranged
order and firmly bound together
practicable, wi tha list in numerical
brief identifying description of each.

in numerical
so far as
order and a

4. Time for Pilina.- The court recorder shall file the
statement of facts with the court of appeals within fifteen
days of the perfection of an appeal or writ of error. No
other filing deadlines as set out in the Texas Rules of
Appellate Procedure are changed.

5. Appendix. Each party shall file with his - brief an
appendix containing a written transcription of all portions
of the recorded statement of facts and a copy of all exhibits
relevant to the error asserted. Transcriptions shall be
presumed to be accurate unless objection is made. The form
of the appendix and transcription shall c~~form to the
s'pecificaotions of the Supreme Court.

00003
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6. Presumption. The appellate court. shall
tha t nothing omi t ted f rom the transcriptions
appendices is relevant to any point raised or
disposi tion of the appeal. The appellate court shall
duty to review any part of an electronic recording.

7. SUDolemental Appendix. .The appellate court may
direct a party to file a supplemental appendix containing a
wri tten transcription of- addi tional portions of the recorded
statement of facts.

presume
in the
to the
have no

8.. Paupers. Texas Rule of Appellate Procedure
40 ( j ) ( 1) shall be interpreted to require the court recorder
to transcribe or have transcribed the recorded statement of
facts and file it as appellant 's appendix.

9. Accuracy. Any inaccuracies in transcriptions of
the recorded statement of facts may be corrected by agreement
of the parties. Should any dispute arise after the statement
of facts or appendices are filed as to whether an electronic
tape recording or any transcription of it accurately
discloses what occurred in the' trial court, the appellate
court may resolve the dispute by reviewing the recording, or
submit the matter to the trial court, which shall,. after
notice to the parties and hearing, settle the dispute and
make the statement of facts or transcription conform to what
occurred in the trial court.

10. Costs. The expense .of aPlendices shall be taxed as
cost.s at the rate prescribed by law. The appellate court may
disallow the cost of portions of appendices that it considers
surplusage or that do not conform to the specifications
prescribed by the Supreme Court. -

li. Other Provisions. Except to the extent
inconsistent with this Order, all other statutes and rules
governing the procedures in civil actions shall continue to
apply to those proceedings of which a record is made by
electronic tape recording.

SIGNED AN ENTERED IN DUPLICATE ORIGINA this the
day of i 1987.

sf John L. Hill
Robert M. Campbell
Franklin S. Spears
C. L. Ray
James P. Wallace
Ted Z. Robertson
William W. Kilgarlin
Raul A. Gonzalez
Oscar H. Mauzy
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October 30, 1987

THE HONORABLE JUSTICES OF THE
SUPREME COURT OF TEXAS -
Supreme Court Building
P.O. Box 12248
Aus tin, Texas 78711

RE: Electronic Recording

Dear Honorable Justices:

In reference to the Supreme Court Order pending regarding
the use of electronic recording devices in lieu of the live
court reporter in the Courts of the State of Texas J I am
respectfullY informing YOU of my oppbsit1on.

ADDITIONAL COMMENTS:

Very truly yours,

NAME:
TEXAS STATE BAR #

ADDRESS:

CITY & STATE:

ZIP: PHONE:
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PLAINVIEW, TEXAS 79073-0800
806/293-2618

August 27, 1987

Mr. Luther H. Soules, III
Soules, Reed & Butts
800 Mi lam Bldg.
San Antonio, Texas 78701

Re: "n.r~e. nDesignation

Dear Mr. Soules:

I und.erstand that you are the Chairman of the Supreme Court
Advisory Commi ttee, and therefore, I wanted to address a comment
to you for consideration.

While I was at the Advanced Personal Injury Trial Course in
Houston, I heard Justice Kilgar1in' s talk in which he mentioned
that after the first of the year, the designation "n.r. e." will
take on a different meaning and mean totally different from what
it has been for so many years. Iam sure that you will agree
that there is already a tremendoiis amount of confusion in the
area of the practice of law, and if "n.r.e." is continued to be
used as in the past, but mean something different, then of
course it is going to cause additional confusion.

Is there any reason why a di f feren tbe used for the cases after the
discretionary review is denied? For
"d. r. d. " (standing for - discretionary
instead of "n.r.e."?

designation could not
date change, in which
example, why could not a
review denied) be used

matter has been discussed at length, but
a re-discussion, and even to just simply
or "dismi.ss" . There will obviously be
the designation of "no r. e.", and it will

an erroneous designation, since l
may contain reversible error, but writ

I assume tha t the
I think it would mer it
use the word "grant"
confusion from changing
also be, apparently,
understand that a case
may not be granted.

00006

~



August 27, 1987

JOHN MANN. P C_
B 0 CERTIFIED

RIMINALLAW
TEXAS BOARD QFLEGAL
SPEC1ALIZA TlON

LANEY LAW OlFlFllCES

POST OFFICE ORAWER 800
600 ASH STREET

PLAINVIEW. TEXAS 79073-0800

806/293-2618

Mr. Luther H. Soules, III
Soules ,Reed & Butts
800 Milam Bldg.
San Antonio, Texas 78701

Re: "n. r. e. II Designation

Dear Mr. Soules:

I understand that you are the Chairman of the Supreme Court
Advisory Committee, and therefore, I wanted to address a comment
to you for consideration.

While I was at the Advanced Personal Injury T.rial Course in
Houston, I heard Justice Kilgarlin' s 'talk in which. he mentioned
that after the first of the year, the designation IIn.r.e." will
take on a different meaning and mean totally different from what
it has been for so many years. I am sure that you will agree
that there is already a tremendous amount of confusion in the
area of the practice of law, and if "n.r.e." is continued to be
used as in the past, but mean something different, then of
course it is going to cause additional confusion.

Is there any reason why a differentbe used for the cases after the
discretionary review is denied? For
"d. r. d. " (standing for - discretionary
instead of "n.r.e."?

designation could not
date change, in which
example, why could not a
review denied) be used

I assume tha t the
I think it would mer i t
use the word "grant"
confusion from changing
also be, apparently,
understand that a case
may not be granted.

matter has been discussed at length, but
a re-discussion, and even to just simply
or "dismiss" . There will obviously be
the designation of IIn.r.e.lI, and it will

an erroneous designation, since i"
may contain reversible error, but writ
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Mr. Luther H. Soules, III
August 27, 1987
Page Two

Thank you for your consideration of my comments.

MWL / d j
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BOARD CERTlF"fEO.FAMILY LAW
TEXAS sOARO OFL£GAL SPECIALIZATION

KOONS, RASOR, FULLER & McC
A PROFESSIONAL CORPORATION
ATTORNEYS AND COUNSELORS

2311 Ce;DAR SPRINGS ROAD, SUITE: 300
DALLAS, T,XAS 'S2D' r

"'1."'''27 (Ji.

V

WILLIAM C. KOONS
BOAROCERTIFIEO. FAMILY LAW
AND CIVIL TRIAL. LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

REBA GRAHAM RASOR

KENNETH D. FULLER
SOAROCERTIF'I £0 .FAMlL YLAW
TF;xAsaOARO OFlEGALSPECIAL.IZATION

MiKE McCURLEY
SOARD CERTIFIED-FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

ROBERT E. HOLMES .JR.
BOARD CERTIFIED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

KEVIN R. FULLER
PHILIP D. HART, .JR.

February ll, 1988

(

Mr. Luther Soules, III
Soules, Reed & Butts
800 Milam Bldg.
San Antonio, TX 78205

Dear Luther:

I would like to personally thank you
tat ion on the 1988 rules changes to the fa
D.allas Bar Association. I have hearg. noth

I was recently contactéd by Larry Praeger, a prac~i:ci:ng
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative
Committee of the Family Law Section who took it under con-
sideration. The Legislative Committee was of the opinion that it
would be unwise to deal with the expunction or sealing of records
only as it relatéd to family law cases and more specifically with
"matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas
resulting in several court orders being questioned and the pro-
mulgation of some general admonissions against such action by our
presiding judge. Iam informed also that this subject is
starting to rear its ugly head in several of the metropolitan
areas.

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil ProcedUre. I for one "do not want to single
out cases ivolving child abuse and take on the very emotionally
involved gr_oup which has been- involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases. There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger. .
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LH:5~fr ~'

BOARe CERTIFIEO. FAMILY LAW
TEXA580ARO OF LEGAL SPECIALIZATION
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VYII..L.IAM v. OORSANEO. ILL

OF COUNSEL

WILLIAM C. KOONS
aOAROCERTIFJEO. FAMILY LAW
AND CIVIL TRIAL LAW
TEXAS BOARDer LEGAl-SPECIALIZATION

REBA GRAHAM RASOR

KENNETH O. FULLER

BOARD CERTIF"IED- FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

ROBERT E_ HOLMES ..R.
BOARD CERTIFlEO-F'AMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

KEVIN R. FULLER
PHILIP O. HART, ..R.

February ll, 1988

I

l
BOARD CERTIFIED-FAMILY LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

MIKE McCURLEY

Mr. Luther Soules, III
Soules, Reed & Butts
800 Milam Bldg.
San Antonio, TX 78205

Dear Luther:

I would like to personally thank you for your recent presen-
tation on the 1988 rules changes to the family law section of the
Dallas Bar Association. I have hearg nothing but good comments.

I was recently contactéd by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the LegiSlative
Committee of the Family Law Section who took it under con-
sideration. The Legislative Committee' was of the opinion that it
would be unwise to deal with the expunction or sealing of records
only as it related to family law cases and more specifically with
-matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas
resulting in several court orders being questioned and the poOro_
mulgation of some general admonissions against such action by ou.r
presiding judge. I am informed also that this subject is
starting to rear its ugly head in seyeral of the metropolitan
areas.

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one "do not want to single
out cases ivol ving child abuse and take on the very emotionally
involved gr_oup which has been- involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases. There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger. .
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Mr. Luther Soules, III
February ll, 1988
Page 2

I enclose Larry Praeger' s memorandum to me with the attached
copy of Article 55.02 of the Code of Criminal procedure.

I would personally request that consideration of a rule
dealing with these matters be put on the agenda for the next
me.eting of the Supreme Court Advisory Committee having to do with
rules changes.

Again thank you very much for your hard work and sacrifice
and working on the rules changes, and more particularly for
taking the time to fly into Dallas in the dead of night, speak to
us, skip dinner and run madly back to the airport. Hopefully the
next time we meet we can take more time to visit.

Respectfully, .f~4?.J
Kenneth D. Fuller

KDF /jlj

Enclosure

cc: Lawrence praeger
Jack Sampson
Harry Tindall
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PERINI & CARLOCK
ONE TURTI.E CREEK VII.I.AGE, SUITE 300

OAK I.AWN AT BI.ACKBURN

OAI.I.AS, TEXAS 75219

TEI.EPHONE 214 521-0390

VINCENT WALKER PERINI. P.C.'
DAVID CARLOCK. P_C_o,
LARRY HANCE"
JUDY M_ SPALDING

LAWRENCE J_ PRAEGER

MEMORANDUM . BOARD CE:RTIf"I£O-CR1MlHAL i.w

TEXAS BOARD OF' l.£GAt"SP£C'''l.IZAÎ'ION

January 22, 1988 ..SOARD .C£RTI'l£O-f"AMlLY LAw

TEXAS;SOAROOFLEG....SPECIALI ZATIO N

TO: Ken Fuller
FROM: Larry Praeger

RE: Expunction of records relating to a false allegation
of child abuse

We have several cases pending on both the family and criminal
sides of our law firm that have dealt with allegations of child
abuse that have proven to be unfounded. Some of these cases have
produced an arrest and a subsequent IlNo Billll by the grandj ury.
When a case is no-billed (and under certain other circumstances),
a defendant is entitled to an expunction of records pursuant to
Article 55, Texas Code of Criminal Procedure (a copy of the
article is attached). The purposeõf this law is obvious, it
protects the innocent pe.rson from the opprobrium associated with
evidence of criminal charges existing in public records.

These expunctions are granted routinely. After a brief hearing
the Co-urt orders that all records and files relating to the

- arrest be destroyed -- this inciude~ court indices of cases
. filed.
. I believe a person should have the same right to be free of
-records of a false allegation ina civil lawsuit that he/she does
in criminal litigation.

An argument can be made that the Department of Human Services is
an agency for the purpose of Article 55. However, in order to
avoid lengthy litigation that would probably require an appellate
court opinion, I think legiSlation should be enacted giving a
person a right to expunge Department of Human Services records
and Court files in a suit- affecting the parent child relationship
under certain I imi ted condi tions.

Possible procedures:

1) Amend Article 55, Texa-s Code of Criminal Procedure to
specifically include Department of Human Services
investigations of child abuse.

:2) In a suit affecting the parent-child relationship, authorize'
the clerk to obliterate all references to child abuse unless

000 1 0



January 22, 1988
Page 2

the judge hearing the case makes an affirmative
finding that the allegations are true.

3) Amend the Family Code to require that in all suits' affecting
the parent child relationship that contain an allegation of
child abuse the files be automatically sealed unless the
District Court directs otherwise.

4) Require the Department of Humn Services to destroy its
records unless:
a) a criminal case is filed within a specified time¡ or
b) the judge in the suit affecting the parent-child

relationship makes an affirmtive finding that the
allegations are true.

5) Create a cause of action for an individual to sue the
Department of Humn Services for negl igent disclosure of
Department of Humn Services informtion relating to any
investigation.

These are just some ideas: The concept is to provide the same
protection on the civil side of the "docket that the expunction
statute does on the criminal.

I will be happy to work with you on this in any way possible. I
appreciate your interest and look forward to your comments.

oOOlt



1\IlSCELLA.'lEOUS PROCEEDINGS

dian~cs in such procedure have been intentionally
made. This Act shall be constred to be an indepen-

dent Act of the Legislature. enacted under its cap-
tion, and the articles contained in this Act, as re-
vised, rewritten, changed. combined. and codified.
may not be construed as a continuation of former
laws except as otherv;ise provided in this Act, The
existing statutes of the Re\'ised Civil Statutes of

Texas. 1925, as amended, and of the Penal Coe of
Texas, 1925, as amended. which contain special or
specific provisions of criminal proedure covering
specific instances are not repealed by this AcL

(b) A person under recogni7.ance or bond on the

effective date of this Act continues under such

recognizance or bond pending final disposition of
any action pending- against him.

(ACLo; 1%5. 59th Lt.¡:.. p. :U7, ch. 722, § 1, ..ff. Jan. I,1966.) .
Art. 54_03. Emcr~enc)' Clause

The fact that the laws relating to criminal proe-
dure in this State ha\'e not been completely revised

and re-codified in more than a century past and thc
further fact that the administration of justice. in the
field of criminal law. has undergone chang'es.

through judicial construction and interpretation of.
constitutional provisions. which h:ise been. in cer.
tain instances, modified or nullified, as the case may
be. necessitates important changes requiring the
revision or modernization of the laws relating to
criminal procedure, and the further fact that it is i

desirous and desirable to streng'then.and to con- .
form, \'arious proÚ;ions in such laws to current
int~rpretation and application, emphasizes the. im.
portance of this legislation and all of which. togeth.
er with the crowded condition of the C".ilendar in
both Houses, create an emerg'ency and an impera-

tive public necessity that the Constitutional Rule

requiring bils to be read on three se\'er.i1 days be

suspended. and said Rule is hereby suspl'iided, and
that this Act shallt:ke effect and be in forci' and

effect from and aftcr 12 o'clock -"leridian on the 1st
day of January. Anno Domini, Ulli6, and it is so
enacted.

(ACL'I Hlliã. ã!lth I""J,. p. :ii7. di. 7~~. * 1. dr .Iaii_ 1.
1:'(jli.j

CHAPTER FIFTY-FIVE. EXPUNL'TIOX 010'
;: CRIMI~AL RIo:CORDS. !

,\rtide
55.01.
55.02.
;';.0:1.

Riirht tu ExpUnt'tiiin.

Pr1)..~dun' fur Expunctínri.

Effect lie ¡'xpuncllun.

Art. 55.02

Artide
55.0-1. Violation of Expunction Order.
55.05. Notice of Right to Expunction.

Acts 19i9. 66th Leg., p. 1333, ch. 600$.
u'hich by § 1 amended this Chapter 55,
proi'Ìded in )~ 3:

"Any lau.' or portion of a laic that con-
flicts with Chapter 55, Code of Criminal
Procedure, 1$65, as amended. is repealed
to the extent of the conflict. ..

Art 55.01:.... Right t~ Ex~~ndion. ..'J
A person who has been arrested for commission

of either a felony or misdemeanor is entitled to have
all records and fies relating to the arrest expunged
if each of the foIlowing conditions exist:

(1) an indictment or information charging him
with .commission of a felony has not been presented
against him for an offense arising out of the trns--

action for which he was arrested or, if an indictment
or informatitin charging him with commission of a
fdony was presented, it has been dismissed and the
court finds that it was dismissed because the

presentment had been made because of mistake.
false infornunion, or other similar reason indicating
absence of probable cause at the time of the dismis-
sal to helie\'e the person committed the offense or

I. because it was void;

1'. (21 he hns been released and the charge. if any.
has not resulted in a final conviction and, is no

longer pending- and there was no court ordered
supen'ision under Article 42.1:!. Code of Criminal
Procedl.ire. 1!Hi5. as amenderl. nor a conditional dis-
charg-Ic uiirler Section 4.,12 of the Texas Controlled
~I.bstances Act (Article 44j(i-15. Vernon's Texas
Civil Statutesl; anrl

(:l hl' has not been CfJIWicted of a felony in the

fi\'e years preceding- the date of the arrest.
I Acts i!'j, liãth IA'¡r.. p. IXXll, ch_ 7-17, ~ 1. ..ff, AUK. 29.
1!177. Anii'ntlt'd hy At'Lo; 1!17!I, l¡lith i..-¡r.. II. i:i:i:i, ch. 60-1,
§ 1. efr AUK. 27. 1!lí!i- .- ...."

. .... ~ "-- ~ ...-'f..:._._....~.~

l~Art. 55.02. IJrocedure for Expunction'~

". - Sec. 1. (ai A person who iš--iriiiiti~if to expuni:.
tilll of n'i'orils aiid files under this chapti'r may fill'
aii ex parte iii-titiiii for expulli:tilJl in a di::trict
i'uurt for till l'oUlity in whit'i h., was arn'::t,.,1.

(hi TIll Illtitiolltr shall iillluilt- iii ihi- Ilttitiun a
list. of all I:iw 1'lifori'I-lIlt'lit ag-"iwi,.s, jails or utlllr
IIl'Cllt~1 f:It'ilitii~s. iia~istrah's, i'ourt:-, priisecutiii~
attiirilt,\s, i'iirn'ction:il f:ii'ilitii's, I'i-iitral st;itc di'piiS'
¡tori..:- uf t'riiniiia! n'I'uri!s. and fltlwr iiffii'ial:, or
ai:"llt'IlS fir ollltr i'utitii-s 111' this slah' or IJf any

:!:; i
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Art. 55.02 CODE OF CRIMINAL PROCEDURE
-

political subdivision of this state and of all central
federal depositories of criminal records that the
petitioner has reason to believe have records or fies
that are subject to expunction.

Sec. 2. The court shall set a hearing on the

matter no sooner than thirty days from the fiing of
the petition and shall give reasonable notice of the
hearing to each official or agency or other entity
named in the petition by certified mail, return re-
ceipt requested, and such entity may be represented
by the attorney responsible for providing such agen-
cy with legal representation in other matters.

Sec. 3. (a) If the court finds that the petitioner

is entitled to expunction of any records and fies
that are the subject of the petition. it shall enter an
order directing expunction and directing any Slate
agency that sent infonnation concerning the arrest
to a cenrr.il federal depository to request such de.
positOry to return all records and files subject to the
order of expunction. Any petitioner or agency pro-
testing the expunction may appeal the court"s deci.
sion in the same manner as in other civil cases.
When the order of expunction is final, the ch~rk of
the court shall send a certified copy of the order by
certified mail. return receipt requested. to each offi-
cial or agency or other entity of this slate or of an~';1
political subdivision of this state named in the peti-
tion that there is reason to believe has any records___ .

or fies that are subject to the order. The clerk I
shall also send a certified copy by certified mail. I
return receipt requested. of the order to any central
federal depository of criminal records that there is
reason to belie\'e has any of the records. together
with an explanation of the effect of the order and a
request that the records in po:;sesi:ion of the depo:;i-
tory, including any information with respect to the
proceeding under this article, be de:;troyed or re-
turned to the court.

(b) All returned receipts received by the clerk

from notices of the hearin~ and copies of the order
shall be maintained in the file on the procl?edini:s

under this chapter.
Sec. 4. (a) I f the state estahlisills that the peti.

tioner is still subject to coiwictinn for an offi'nsL'
arii:ini; out of the transa('tion for which hi' was.
arrested because the statute uf limitations has not
run and there is reasonahle (';iust' to 1iI'lic\'I' that tl\l
state may proceed a~ainst him for the offense, thi'
Court may provide in il.s imler that tilt law enforce-
ment agency and the prosecuting altorlllY respon-
sible fur in\"estigatin~ the uffeiisc lIa~' ret;iiii any
records and files that are necessary 1.0 I.heinvestiga'
tion.

(b) Unless the petitioner is again arrste for; or

charg-ed with an offense arising out of the trnsac-

tion for which he was arrste. the provisions of

Articles 55.03 and 55.04 of this code apply to fies

and records retained under this section.

Sec. 5. (a) On receipt of the order, each official
or agency or other entity named in the order shall:

(1) return all records and fies that are subject to
the expunction order to the court or;, if removal is
impracticable, obliterate all portons of the rerd or;
fie that identify the petitioner; and notify the court
of its action; and

(2) delete from its public records all index refer;.
ences to the records and fies that are subject to the

expunction order.

(b) The court ma~' gi\'e the petitioner all recor;ds
and files returned to it pursuant to its or;der.

(c) If an order of expunction is issued under this
article, the court records' concerning expunction pro
ce\?dings are not open for inspection b)' anyone

except the petitioner unless the o.rder pennits reten-
tion of a record under Section 4 of this article and
the petitioner is a¡.ain arrested for or charged with
an offense arising out of the tránsaction for which
he was arrested. The clerk of the court issuing the
order shall obliterate all public references to the
proceeding and maintain the fiés or other records in

an area not open to inspection.

(Acts 19j'j, 6;)tli .Le~_, p. 1880, ch. 7.r:. § 1. err. Aiig. 29,
H177. Amended by :\C1.5 1979, 661.h Le~., p. 1333, ch. 60-4,
§ 1. erf. Au,"_ 27, 1!17!1.)

~;Ä~:-Si03.-_' Ërr;~~-~?Ë~-i~c_t1~
i _.... .-. -. .- '" .~..-_...~_....- .~i..,':'¡.. ~... i

After entry of an expunction order:

OJ the relea:;e. dissemination. or use of the ex-

punged records and files for any purpose is prohibit-ed: .
(2) L'XC~pt as pro\'ided in Subdi';'fsion 3 of this

article, the Ilttitiulllr may deny' the occurrence of
the arrt.~t and tIll t'xisl.eiicc of the expunction order;
and

1:1) thi' ¡ic,titilllltr or any iitlwr pcr:;oii. when ques-
tililil'r1 1I11di'r iiath iii a ,'riiiiiial ¡iriin'cdin~ about an
arn'st for whil'i tIlt n'l"nrds h:i\'e het'n t'x¡iun¡.~d.

- iiaysl.ali' oiily that tlu' inatt('r in iiucstion h;1:; been
I'X¡i~li:l'r1.

! (;\.'1" 1~177. i;;,ih 1",1:-. I' 1~~1I. .'li_ 7-17, § i. i,rf. AuJo_ :!!i.

I ~177 ;\nll"I"" hy .\.'1" I !17!1. i¡iiih I..i: . p_ 1:1:1:1, i'h. fill4.
& i, "rr ;\111:. -:7, 1!17~1 (

.,,. .,-,)-
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lrtISCELLANEOUS PROCEEDINGS

(3) the right. if requested. to be informed of rele-
vant court proceedings and to be informed if those
court proceedings have been .canceled or resched-
uled prior to the e\'ent;

(4) the right to be informed. when requested. by a
peace officer concerning the procedures in criminal
iin-estigations and by the district attorney's office
concerning the general procedures in the criminal
justice system. including general procedures in

gu~lty plea nt!gotiations and arrangements;

(5) the right to pro\'ide pertinent information to a
probation department conducting a presentencing

investigation concerning the impact of the offense
on the \'ictini and his family by testimony. written
statement. or any other ma.nner prior to any sen-

tencing of the offender;

(6) lilt right to receiw information regarding

coinpi'ni;ation to \'ictims of crime as provided by the
Crime Victims Compensation Act (Article 8309-1.
Vernon's Texas Civil Statutes). including informa-
tion related to the cosL" that may be compensated
under ihat Acl and ihe amount of compensation,

eligibility fiir compensation. and procedures for ap-
plicatiun for compensation under that Act. the pay.
n1lnl lIf 111ldical expenses under SeCtion 1. Chapter
~!I!I, Ai'lS of the lì:lrd Legislature, Regular Session,
i~rj;l tAriid., '¡.l7m. \'ernon's Tcxas Civil Statutes),
ror :i \'ictiii lIf a sl'xual assault. and when request.(2) "Guardian uf a \'Ìitiii" meansaJl"rsuli who is i.d. lo rt.f,'rral to a\'ailalil.. SHi'i:il servÌl'eagencies

the legal guardiaii uf ihe victim. whciher ur iiut tIll that may off.'r additional ai;sistani'c; aiid
legal relatioiiship lietween the gu:irdian awl vi..lÌii
cxisL'i ~c;iuse of the age iif the vii;tini fir tIll Ii) th.. right to h., infurml',I, UpOIl request. of

pariil.' iiri~'dur.'s, III parti,'ipate in the parole pro-physieal or mental incompetency uf the victiii:
I'I'SS. llll.. 1il1llfil"1. if rt'l/UI'SIt'II. or imrole proceed.

(:ii "Victim" Illtanli a Illrsiin whu is tilt \'ictiiiì CiriliJ.S "IIIl'.'rliilig ;i i/,'f.'iiclani iii thl' \'ictiin's ('as~, to
liiixual a.o;sault. kidnapping, iir aJ.gr:l\'~ll'll rc"l..ry I'riivid.. III iIlt Hiiar" iir Parduiis and Parolcli for

:!:):l

Art 55.04. Violation of Expunction Order ~
. '" .......-.......... -.-....~.......;-.-..'.,-..... ..... .

See, 1. A person who acquires knowledge of an

arrest while an officer or employee of the state or
of any agency or other entity of the state or any
Jliiliûcal sulxivision of the state and who knows of
an order expunging the records and fies relating to
that arrest commits an offense if he knowingly
rdeases, disseminates, or otherwise uses the
rt!cords or files.

Sec. 2, A person who knowingly fails to return
or to obliterate identifying portions of a record or
filt! ordered expunged under this chapter commits
an offense.

Sec. 3. An offense under this article is a Class B
misdemeanor.

(Atts 1977, 65th .Log.,p. 1880. ch. 747, § I, eff. Aug. 29.
1!177. Amended by Acts 19i9, 66th Leg.. p. 1333, ch. 604,
§ 1. eCf. Aug. 27, 19i9,)

Art. 55.05. :iotice of Right to Expunction

On rdease or discharg-e of an arrested person, the
person responsible for the release or discharge shall
gi\'e him a written explanation of his rights under
this chapter and a copy of the provisions of this
chapter.

(Acts 197ï, 65th Leg.. p. 1880. ch. i-i, S 1. efr. Aug. 29.
1977, Amended by Acts 1979. 66th Leg., p. 1333. ch. 604.
§ 1. err. Aug. 27. 19i9.)

CHAPTER 56. RIGHTS OF CRUtE VK'TI:tS

Articl~
;;6.01. Definitions.

!ili.lI2. Crime Victims' Ri¡:ht.'1.

51;.13. Victim Impact St.lement.
51;.04. Victim AssistanceClllirdinator.
56.05. Reports Required.

Art. 56.01. Definitions

In this chapter:

(1) "Close relative of a deceased victim" means a
person who ..as the spOUlie of a deceased \'iCiim at .
the time of the \'ictim's death or who is a part'nt or
adult brother, siliier, or child of thi' ilet'cailld \'iciini.

Art. 56.02

or who ha. suffered bodily injury Or death as a
result of the criminal conduct of another.
(Acts 19t'5, 69th Leg.. ch. 588, § I, err. Sept. I, 1985.)

Art. 56.02. Cdme Victims' Rights

(a) A victim. guardian of a victim, or close rela--
tive of a deceased victim is entitled to the following
rights within the criminal justiee system:

(1) the right to receive from law enforcement
agencies adequate protection from harm and threats
of harm arising from cooperation with prosecution
effort;

(2) the right to have the magistrte take the
safety of the victim or his family into consideration

as an element in fixing the amount of bail for the
accused;
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WRITER'S elRECT CIALNUMBER

(512) 299-5340

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney street
Houston, Texas 77002

;ranuary ) 0, 1981 /0

~

0~
~

Re: Proposed Change to Code of

Dear Mr. Beck:

Enclosed please find a copy of a
Justice william W. Kilgarlin regarding
Code of Judicial Conduct. I ask that
special attention regardless of whethet
rules. Please prepare to report on the matter at our.ne-x'tSCAC-
meeting. i will include the matter on our next agenda.

As always, thank you for your keen attention' to the business
of the Advisory Committee.

SOULES III

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht
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(512) 299-5340

January 30, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney street
Houston, Texas 77002

Re: Proposed Change to Code of Judicial Conduct

Dear Mr. Beck:

Enclosed please find a copy of a letter forwarded to me by
Justice William W. Kilgarlin regarding changes to Canon 5E of the
Code of Judicial Conduct. I ask that you give this matter your
special attention regardless of whether it is in the amid of your
rules. Please prepare to report on the matter at our next SCAC
mêeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

SOULES III

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht
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REBA BENNETT KENNEDY
CLAY N. MARTIN
I. KEN NUNLEY
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AUSTIN
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(512) 299-5340

January 30, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75.201

Re: Proposed Change to Code of Judicial Conduct

Dear Mr. Branson:

Enclosed please find a copy of a letter forwarded to me by
Justice william W. Kilgarlin regarding changes to Canon 5E of the
Code of Judicial Conduct. I ask that you give this matter your
special attention regardless of whether it is in the amid of your
rules. Please prepare to report on the matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

SOULES III

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE

TIOMAS R PHilIPS
p.o BOX 12248 CAPITOL STATION

AUSTN. TEXA 787 I I

CLERK
MARY M. WAKFIELD

JUSTICES
FR'1KLIN S. SPEARS

C. L. RAY
TED Z. ROBERTSON
WlIA'v W KILGARIN
RALL A GONZALEZ
OSCA H. MAUZY
BARAR G. CL1VER
EUGENE A COOK

EXCUTI ASS'T
WllIA'vl L. WlIIS

September 19, 1988 ADMINISTRff'E ASS'T.
~lAY Ai'lN DEFIBACGH

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed
800 Hilam Building
San Antonio, TX 78205

Dear Luke:

I doubt that the Advisory Committee has previously worked on
the Code of Judicial Conduct. However, the two enclosed letters/
indicate there rnay be a need to re-examine Canon 5E of the Code.

I would like for the Advisory Commi t tee to discuss these
letters and make any recommendations it deems appropriate.

Kilgarlin
wivK : sm

Encl.
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OFFICE
TENTH FLOOR

NUECES COUNTY COURTHOUSE
CORPUS CHRISTI. TEXAS 78.101

(512) 888-0416

ROBERT J. SEERDEN
JUSTICE

THIRTEENTH COURT OF APPEALS
RESlDE~CE

5050 ~fOULTRIE
CORPUS CHRISTL. TEXAS 78415

(512) 992--1715

September 6, 1988

Chief Justice Thomas R. Phillips and
Member s of the Supr erne Court of Texas
Supreme Court Building
P. O.Box l2248
Austin, Texas 787ll

In re: Alternate Dispute Resolution

Dear Chief Justice Phill ips:
It is my understanding that Code of Judicial Conduct is

promulgated by the Supreme Court of TexaS. The August issue of
the Texas Center of the Judiciary IS II In Chambersll newsletter
contains two opinions f rom the committee on judicial ethics which
I believe should be cauSe for great concern to all judges in the
State of Texas.

The opinions are numbers l20 and l2l and deal with a
district judge mediating or conducting settlement conferences
either in his court or another judge i s court. The committee is
of the opinion that these activites ,are unethical as a 

violation
of Canon 5E of the Code of Judicial Conduct which states that a
judge should not act ~s an arbitrator or medi at 

or .

If it is unethical for a judge of any caur t to pr omote or
engage in settlement of cases, particularly where they involve
cases in which he will not exercise any judicial function, then
this rule should be changed. It is my -opinion that a more
practical interpretation of Canon 5E would be that it is limited
to a commercial type of arbi tration or mediation. This would
seem to be more in keeping with the historical and practical role
of judges in settlement proceedings and ê'.lso is,-,consistent with a
position expressed by former Judge David H. Brown of Sherman,
Texas, who now is a professional arbitrator. For your
information, I enclose a copy of his letter of August 291 1988,
which demonstrates that lawyer-arbitrators, eliminated active
judges as competitors in 1974.

Judges are uniquely qualified and trained as decision
maker s, as opposed to lawyer s, in general, viho ar e trained as
advocates of a particular F--,si tion. It is tragic to have these
judicial skills possessed ~y dedicated individuals interested
in the administration of. justice wasted by this narrow
i~terpr etation of the canon E ethics.
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Chief Justice Thomas R. Phillips and
Members of the Supreme Court of TexasPage 2 -
September 6, 1988

This seems even more counter-productive at a time when the
bar in general and the judiciary in particulat is promoting
alternative dispute resolution.

No less a pr ominent "l egal journal" than Time magaz ine
recently ran a news article concerning arbitration and the courts
and voiced concern that with the rise in popularity of
arbi tration procedures might cre.ate a danger that the public
court system could ultimately degenerate into a second class
method of dispute resolution available only for lower income
individuals or less important decisions. It would be tragic if
our jUdicial system, the corner stone of our free and independent
democratic soci ety, wer e reduced to this level.

I am sending a copy of this letter and the enclosures to all
of the member s of the Supr eme Court as well.as the pr esident of
the State Bar with the request that appropriate action be taken
to either rescind the .action of the judicial ethics committee or
to amend section SE of the Canon of judical conduct to give it an
interpretation consistent ~iith the opinions expressed in thisletter.

If I may do anything to .assist in this effort, I would be
most happy to do so.

RJ S : dot -

Enclosure
cc: Mr. Jim Sales,

Member s of the

ver2::r/
~J..

President of the State Bar
13th Court of Appeals
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DAVID H. BROWN
ARBITRATOR

22:; NORTH CROCKE:TT

SHERMAN, TEXAS 75090

(214) 893-9454

August 29, 1988

Dear Judge:

For 50 years the Judici al Canons of Ethics of the Améri can Bar
Association specifically authorized an active judge to arbitrate and
charge for his services. This was so because arbitration is a natural
extens i on of a judi ci al career. In 1974 1 awyer-arbi trators succeeded
in el imi nati ng .active judges as competi tors.

However, there is no legal or ethical proscription against former
judges, senior judges or retired judge,s 

serving as impartial
arbitrators. And it's a rewarding profession iii every sense of the
word. If you're planning on leaving the bench anytime soon you may
want to look at your prospects of doi ng some arbitration. For a
considerable length of time a number of my judicial colleagues have
asked me to help them become arbitrators. Now, for the first time,in
my 22 years of arbitration, the situation is such that I earnestly
be 1 i eve there are prospects of early success for a substantial number
of those with judicial experience to achieve that goal.

The field of arbitration is expanding, and there now is a real
shortage of competent arbitrators. The best source of talent, in my
opinion, are people;:with judicial experience, such as you. I believe I
can help you considerably if you are interested.

From 2 to 5 P.M.. on September 27, at the Hyatt-Regency Hotel in
downtown Fort Worth I wi 11 present a program on How a Judae Becomes an
Arbitrator. The registration fee is $100.00 and enrollment 1S l1mited.
When we finish you should feel confident that you can handle an
arbitration case, and reasonably hopeful that you will get the
opportun i ty to do so. Bri nq a notebook. I wi 11 qi ve you some
information not for publication. --

An application for enrollment with return envelope 1S enclosed.

Fr'atern all y,~
00020



E T Hie S (continued)

\1'0.119)
A. No. The various functions of the
council and the name of the council itself
indicate that the council is governmental in
nature.

A statutory county court at law judge
mustcomplywith Canon5G ofthe Codeof
Judicial Conduct which prohibits such
judge from accepling an appointment to a
governmental committee, commission, or
other position that is concerned with issues
of fact or policy matters other than the
improvement of law, the legal system, or
the administration of justice.

No. 120
Iss Augu 3, 198

Q. Is it ethical fora district judge to mediate
, civil cases iii order ta exedite the settlemeiit
proccss?

~. The committee is of the opinion that a
.strict judge may not mediate civi cases.

Canon 3A(5) states, "A judge...shall not
directly or indirectly initiate, permit, nor
consider exparte or athercamniwiicatiaiis
concerning the merits of a pending or

impending judicial proceeding." (empha-
sis added) Furthermore, Canon 5E of the
Code of Judicial Conduct states, . A judge
should not act as an arbitrator or media-
tor: Canon 8 makes Canon 5E applicable

to district judges. However, Canon 8 also
lits other classifications of judges who
are exempt from compliance with 5E.

No. 121
Issu Augu 3, 198

Q. May a district judgc caii 
duct settlemciit

caiifcrcnccs for suits filcd (1) iiiliis caurt .or

(2) iii aii otli er judgc's caurt wlierc hc oiily

canveys scttlemeiit offcrs aiid asks ques-
tians? Iii the conferciice he scts no values,

l7~'C5 11.0 apiiiians, aiid discloscs na canfi-

;tial iiifamiatian.

Page,4

A. Although judges should ~~-'ge
settlement negotiations, the de ¡bed
procedure appears to make the judge a
mediator. Canon 5E of the Code of Judi-
cial Conduct prohibits a judge from being
a mediator. Also, Canon 3A(f) states, "A
judge...shall not diectly or indirectly initi-
ate, permit, nor consider ex parte or athcr
communicatiaiis concerning the merits of
a pending or impending judicial proceed-
ing." (emphasis added)

The committee is of the opinion that the
use of the settlement procedure outlined
above by a district judge wOt1ld be a viola-
tion of Canons 5E and 3A(5) of the code.
Whether the litigation is fiedin the judge's
court or any other court makes no differ-
ence. The committee notes that Canon 5E
is not_ applicable to al classifications of

judges. See, Canon 8.

No. 122
IssuAugu 3, 198

Q. Wauld it be a vialatiaii .of Caiian 5G .of
the Code of Judicial Coiiduct far a caunty
caurt at law judge ta serve as a mcmber .of
the baard .of directars .of a private ageiicy
which is established -ta .oversee the apera-
tiaiis .of jab-trainiiig, remedial educatian,
summeryauth emplayment pragrams, aii~
the-;ab training pragrams, etc., uiider a
fcderal jab training program?

Preface: The committee is advised that the
board of directors decides which local
agencies receive funding and in what
amounts. The board of diectors also has
oversight and reporting duties and further
generally designs and implements pro-
grams to insure that the money is spent
wisely and effectively.

A. From the information furnished to the
committee, the agency is a private, non-
profit organiztion. Even though the
agency implements programs funded by
the federal government, the agency is not
a governmental committee or com mis-

sion; and therefore, the committee per-
ceives no violation of Canon 5G of the
Code of Judicial Conduct in servg on the
board of directors of such agency. See,
limitations set out in judicial ethics opinion
No. 85.

No. 123
IssuAugut 3, 198

Q. If a seiiiar judge's wife becames a

member .of ~ palitical actiaii cammitteefar
a graup .of haspitals, docs this in aiiy
maiiiercanstitute a vialation of the Cade of
Judicial Canduct?

A. The code does not in any manner

attempt to regulate the activities of a
judge's spouse. Canon 2B docs prohibit a
judge from (1) allowing family members to
Inuence his judici!Ù conduct or judge-
ment, (2) allowing others to use the pres-
tige of his office (in this case his title) to
advance their private interests, and (3)
allowing others to convey the impression
that they are in a special position to inflû-

ence the judge.
Canon 2A admonishes judges to con-

duct themselves in a manner to prom,Qte

public confidence, and Canon 3A(2)
admonishes judges to be unswayed by

partisan interests.
The committee perceives no viobtian of

code if the senior judge's wife accepts the
described appointment. However, if the
judge perceives, in the acceptance of

assignments, any impropriety or appear-

ance of im propriety as a result of his or her
spouse's appointm~nts, refusal to accept
sucaassignment orrecusal after accepting
the assignments would not be inappropri-
ate. a
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Question:

Answer:

PROPOSED JUDICIAL ETHICS COMMITTEE
OPINION NO. 124

Would a former district judge violate the code of judicial
conduct by acting as an arbitrator or mediator?

Canon 5E of the Code of Judicial Conduct Act states "A
judge should not act as an arbitrator or mediator."
However, a former district judge who has complied with the
Court Administration Act, Art. 74.054(3) is placed by Canon

8G of the code in the same ca tegory as a senior judge. . ..
Canon 8G(1) states, "(a former district judge). . .is not
required to comply with Canon- 5E," but Canon 8G(2)
qualifies this exception by stating "(A former district judge)
. . . should refrain from judicial service during the period of
extra-judicial appointmentpermItted by Canon 5G."

The committee is of the opinion that a former district judge
who has qualified under Art. 74.054(3) may act as an
arbitrator or mediator providèd the' judge refrains from

performing judicial service during the period of an extra-
judicial appointment:
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FRANK G. EVANS
Chief Justice

First Court of Appeals
1307 San Jacinto

Houston, Texas 77002

(713) 655-2715

May 16, 1989

Mr. Luther H. Soules, III
Soules & Reed
800 Milam Bldg.
San Antonio, TX 78205-1695

Dear Luke:

I find that I did not respond to your inquiry
25, 1989, concerning Texas Code of Judicial Conduct,
which provides that an active judge should not serve as
or arbitrator.

of January
Canon 5E,
a mediator

On balance, I think Canon 5E is probably an appropriate
restraint. There is often a very fine line between a judge i s role
in encouraging settlement negotiations and the judge i s active
participation in such negotiations. Although the judge i s active
involvement may initiate more settlements; it may also result in
coerced settlements. Even if the judge acts in utmost good faith,
his or her actions may be perceived by litigants and their counsel
as official meddling.

In my opinion, the Texas Alt.ernative Dispute Resolution
Procedures (Tex. Civ. Prac. & Rem. Code sec. 154.001 et seq.)
establishes an appropriate role for active judges. The Act
mandates both trial and appellate court judges to encourage early
settlement of litigation; but when the judges accomplishes that
purpose, his or her role is at an end. At that point, the
mediator, arbitrator, or neutral conference facilitator begins, and
it is best performed by persons who have special talent or
expertise in that field.

The Texas Canons of Judicial Conduct do not prohibita
retired or former judge from serving as an arbitrator or a
mediator. Canon 5D. This, I think, is as it should be, because the
use of a retired judge to perform such a role does not have the
negative aspects that apply to an active judge. Of course, if a
retired judge is assigned to active duty to hear a particular case,
the. judge should be bound by the same provisions applicable to an
active judge under Canon 5E.
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My conclusion: the Texas Canons of Judicial Conduct do
not preclude an active Texas -judge, wheth,er trial or appellate,
from performing a very useful role in encouraging litigants and
their counsel to use alternative dispute resolution procedures.
Therefore, I feel there is no need for any change in the Code of
Judicial Conduct.

Yours ly,

FGE: cc
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SCAC SUBCOMMITTEE RECOMMENDATION

EVIDEf\CE BUBQ
SUPREI"¡E COURT HDV1E

REQUEST FOR NË~ RULE DR CHANGE OF
CIVIL l;VIDENCl:

i. l:XAC-r WORDI NG OF EX 1 f:n ING RULE
No change in any -evidence rul~
made to repeal Te~a. Rules o~
See paragraph 4 be low. i

2. PROPOSED RULE:: MARK l-HROUGH IJ

DASHES: Uf\DERL I NE PROPOSED N8 ~~

~~~~
3. CHANGED REQUESTED BY:

Mr. Harry L. Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas 77002-3094

4. BRIEF" STAlEt'iENT OF REASONS
ADVANTAGES TO BE SERVED BY PRd ~
"1 propose we repeal Rl.lles 184

the end of each repealed rule stat!
Texas Rules of Civil Evidence, Rule 202; and Rule 184a has been
added t.;: Texas Rules of Civil Evidence, Rule 203. There is no

'point in having these rules duplicated, even though they may be
quasi-pt~ocedural. That logic could apply to numerous rules of
evideYlce. ..

5.. BRIEF STATEMENT OF ARGUMENTS AGAINST J;'ROPOSED NEW RULE:

6. ANY SPECIAL COmMENTS BY EVIDENCE SUBCOmmITTEE MEMBERS:

7.. EV 1 DENCE sUBcori'r'l 1 TT EE kECOi..t1iENPAT lONS :
No recommend at ion.. No evidence changes
subcommi ttee has no Jurisdict ion
procedure) changes.

are proposed.
respect i ng

The
rei vi 1
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SCAC SUBCOMMITTEE RECOMMENDATION

EV IbENCE SUBCOMM I TTEE
SUPRElTÌE COURT ADV 1 SORY COMt1J 1 TU::.l;

REQUËST FOR NEw RULE OR CHANGE OF EX I ST I NG RULE - TEXAS RULES OF
CIVIL l:VIDENCE:

ì. l:XAC-r WORDI NG OF E:X I S'f INS RULe:
No change in any -evidence rule is proposed. A proposal is
made tci r'epeal 1.exas Rules of Ci vi 1 Procedur"e 184 arid i84a.
See paragraph 4 below.

2. PROPOSED RULE:: MARK THROUGH DE.LETIONS 1.0 EXISTING RULE Wl1-H

DASHES: UNDERL I NE PROPOSED NEW WORD I NG:

3. CHANGED REQUESTED BY:
Mr. Harry L. Tindall
Tindall & Foster
2801 Texas Ccimmerce Tower"
HelustciY" Texas 77002-3094

4. BRIEF STATEtTÌENT OF REASONS FOR REQUESTED CHANGES AND
ADVANTAGES TO BE SERVED BY PROPOSED NEW RULE:

"1 propose we repeal Rules 184 and i84a with a COMment at
the end of eacn repealed rule stating Rule 184 ha5 been added tei
Texas Rules of Civi 1 Evidence" Rule 202; and Rule 184a has been
added ti~ Texas Rules of Civi 1 Evidence, Rule 203. There is no
-point in having these r'ules duplicated, even though they may be
quasi-pr"ocedural. That logic could apply to numerous rules of
eviderice. ..

5. BRIEF STATEMENT OF ARGUMENTS AGAINST ¡:'ROPOSED NEW RULE:

6. ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:

7. EV 1 DENCE SUBCOtTÌMI TTEE. kECOr1it1jENDAT IONS:
No recommend at ion. No evidence changessubcommittee has no Jurisdiction
procedureJ changes.

are propo5ed.
re5pect i ng

The
Lcivi 1
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SCAC SUBCOMMITTEE RECOMMNDATION

I: V 1 Vi:.f\Ci: ::!JtlCUl"lfl:i T iEt.:

SuPREr.,E CCJÙH-.' AHvl BORY CO¡Yjf., J .-iTE.b

REuUJ:ST f:OR Nf:W RULE OR CHANG!: 01= EX 1 i::rr LNG I~ULE: ~ .1 i=XAS RULES Di;:-
LlvlL l:VIDENCE

1. EXACT WOI-HJlNG OF I:X1ST1NG RUi~E::-:

Ci.vil ¡:t~actice and-Remedi.es Code, Sec. 18.031. Unless the
inter~esi; l'~e1..r;e of anothel'~ sta-ce or~ ci;Il.lrltr~y is alleç,ea and pl'~i;ived,
the l'~ate is pt"esl-imed t.=. be the same as that established by la\'l iri
this state and interest a"t that l'~ate may be l'~ecovered wi"thout
allega"tiori o~~ pi-~oi::f.

2. PRO¡:CJSED RULE: ,.,ARk THROUGH DELETIONS oro EXISTING RULE WITH
DASHES; UNDERLINE PROPOSED NEw WORDINf::

Repeal sect i i;.n i 8.1231. Caveat: Ml'". Tindall did ni;.t

expr~essly pi-"opose i-~epealei-~, but such appears to be the irifei-"ence

from his i-""ecuest for comment.

3. CHANGE REQUESTED BY:
¡fir. Hai-"l'~Y L. Tindall
Tindall & Foster
2801 Texas Ci;.riimerce Tower"
Houston. Texas 77002-3094

4. BRIEF STATEr.,ENT OF REASONS FOR REQUESTED CHANGED AND
ADVANTAGES TO BE SERVED BY PROPOSED. NEw RULE:

"Finally, 1 solicit your opinions regarding the relevance of
Section 18.031, Civil Pi-"actice and Remedies Code. Is this
needed? 1 look forwai-"'dtc. t"eceiving YC'l.Ii-"' comments with i-"'espect
t.:: the above. It

One senses that Harry may have in mind E.vidence Rules 202
and 203 and the COmmon law pi-"act ice backgi-"i;:'.lnd, t.::g.ethei-" as
satisfying any evidence needs in this area. See in this
connection Lirida Addison's note (copy attached hereto), Jaril-at~y
1989 ~rexas Bar Jom"'nal 74..

5. BRIEF STATEMENT OF ARGUTti£NTS AGAINST PROPOSED NEW Rùi-E:

Will there be lawyei-"'s who will not recognize the
availability of the Judicial notice solution, as readily as the
availability of ~he express language of 1840317

6. AN.Y SPECIAL COltT1\ENTS BY EV1DENCE SùBCOr"lr"lTTEE rtJEi'BER8:

7. EV I DENCE SUBCOMM I TTEE RECOMMENDAT ION:
lhe subcommittee makes no' recommendation.
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_ Civil Evidence

Judicial Notice of Laws
Of Other States
Linda L. Addison

By Linda L. Addion

ß) Linda L. Addison

Question: How do I prove the law of another
state?

Answer: By judicial notice under (1) Texas
Rule of Civil Evidence 202 or (2)
Texas Rule of Civil Procedure 184.

Question: How do I get a court to takejudicia
notice of the .law of a foreign state?

Answer: By giving the court sufficient infor-
maton to enable it to do 80. .

Texas Rule of Civil Evidence 202 permts a court to " . . .take judicial notice of the constitutions, statutes,rules,
regulations, ordinances, cour decisions, and common law of
every other state, territory, or jurisdiction of the United
States." Texas Rule of Civil Procedure 184 was amended, effec-
tive Jan. 1, 1988, to conform with Texas Rule of Civil Evidence
202.1

The cour may take judicial notice of the law of another state
on its òwn motion, or upon the motion of a party.:Z A party
requesting that judicial notice be taken of the law of another
state ". . . shal fumish the court sufficient inormation to
enable it properly to comply with the request.. :';3

"What constitutes 'sufficient inormation' must depend upon
the circ:mstances,including the features of the libraries avail-
able to the partic:lar judge to whom the motion is addressed.
At a minimum, the law supportin the claims or defenseS
invoked should be partic:larly set forth, with acc:ràte citations
to cases, statutes, and constitutions:'4

The Corpus Chrsti Court of Appeals recently considered
what is "sufficient inormation to enable I the court to) properly
comply with the request" for judicial notice in Ewing v. Ewing. 

5

At issue in Ewing was whether appellait had provided the trial

74 Texa. Bar Journal January 1989

court with sufficient inormation to enable it to take judicial
notice of Californa law.

Ewing concemed a former wife's entitlement to her ex-hus-
band's military retirement benefits pursuant to a settlement

agreement incorporated into a divorce decree issued in the state-
of Califomia. On appeaL, the wife complained that the tral
court erred in failing to take judicial notice of the laws of
Califomia to interpret the divorce decree.

At trial, the wife had introduced the Califomia judgment and
the trial judge agreed to "take judicial notice of what is in it:'6
The wie argued on appeal that this was a sufficient request
under Texas Rule of Civil Evidence 202. and Texas Rule of Civil
Procedure 184 to require the cour to take judicia notice not

only of the decree, but of Californa law in general.
The Corpus Chrsti court disagreed. The cour explained that

this "supposed request certainly did not 'fumish the Judge

sufficient inormation to enable him properly to comply with
the request."'7 Nor did the request for judicil notice "set forth

with some particularity the law that is to be relied upon:'8
Remember that ii the absence of evidence of the foreign

state's law, the court presumes that the foreígn state's law is the
same as Texas law. 9 The Ewing court held that in the absence of

a proper request to take judicil notice of Califomia law, tral
court was correct in presuming it to be the sae as Texas law.10

1. Tex. R. Civ. P.l84, Comment to 1988 Chane.
2. Tex. R. Civ. Evid. 202; Tex. R. Civ. P.l84.

3. ¡d. The part requesting judicial notice must give all parties notice
of the reuest, so that the other parties may respond and/or
request an opportunity to be hear on the motion. Id.

4. Goode, Wellborn and Sharlot, Texas Practice, Guide to the Texas
- - Rules of Evidence: Civil and Criminal §202.1 (1988). -

5. 739 S.W.2d 470 (Tex. App. - Corpus Chti, 1987, no wrt).

6. Id. at 472.

7. Id.

8. Id.

9. See, e.g., Freudenmannv. Clark and Assocites, Inc., 599S.W.2d
132,135 (Tex. Civ. App. - Corpus Chñsti 1980, no wrt).

10. 739 S.W.2d at 472.

A parter in the Houston law firm of Fulbright & Jaworski,

Linda L. Addison has authored the Anual Survey of Texas
Evidence Law for the Southwestern Law Journal since 1982.
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UNIVERSITY OF HOUSTON LAW CENTER
UNIVERSITY PARK
HOUSTON. TEXAS 7700
713/749-1422 ¡/ /1-

c: Vcr'
~o5

~~ UNIVERSITY OF HOUSTON /J , /J J ;;,l. ~.LAW CENTER ( I( /J ¡/ ~ -
J~nuary 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Court Advisory Committee: Ms. Elaine Carlson, Mr. Franklin
Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.
O'Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has
Rules of Civil Evidence.

recommended some changes
Thes e are set out be low.

in the Texas

Wou 1 d you please vot e f or or aga ins this propos a 1 s numbe red
1,2, and the evi dence aspect of 3.

The procedural part of proposal number 3 should be sent by
him to the appropriate subcommittee. The same goes for proposal
number 4.

Further, please add any arguments,for or against 1, 2 and 3.
Should your additions indicate the need, I will submit these
proposals to you ror recons i derat ion. Bas ad on your vote l I wi 11
pre par e the sub c omm it tee i s 1" e co mme t ion tot h e A d vis 0 1" YCommittee. /" (ÇW~_/J/ 71((¥

e ell H.~lakely, Chairma
E idence Subcommittee

cc: Mr. Luther H. Soules, III, Chairman
Supreme Cour t Adv i s ory Commi t t ee

Mr. Harry Tindall
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TINDALL a FOSTER.
ATTORNEYS AT LAW

2801 TEXAS COMMERCE TOWER

HOUSTON. TEXAS 77002-3094

TELEPHONE (713) '129-8733

TELECOPIER (713) 2211-303

HARRY L TINDALL-
CHARLES C. FOSTER--
PATRICK W. DUGAN--
KENNETH lAMES HARDER
LYDIA G. TAMEZ
IAN ICE E_ PARDUE
GARY E. ENDELMAN

BOARD CERTI fl ED - TEXAS BOARD

Of LEGAL 5PECIALIZATION

December 19, 1988
-fAMILY LAW

"IMMICRATION Ii NATIONALITY LAW

Newell Blakely
University of Houston Law Center
4600 Calhoun
Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to callan expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the
current rule, and completely reverses the, approach by the Federal
Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the' United states. I have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee i s comment was that "creative"
obj ections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frankly, I don i t
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),
wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, .802."-

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be
amended by adding u new Subsection (12) to incorporate section
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Newell Blakely
Page 2
December 19, 1988

18.001, Civil Practice and Remedies Code. Texas Rules of civil
Evidence, Rule 902 (12) would read as follows:

Affidavit Concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasQnable at the time and place that
the service was provided and that the service was
necessary is sufficient evidence to support a
finding .of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary .

(b) The affidavit must:

(1) be taken before an officer with
authori ty to administer oaths;

(2) be made by:

(A) the person who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; and

(3) include an itemized statement of the
service and charge.

(c) The party offering the affidavit in
evidence or the party'.s attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claimreflected by the affidavit _- must file a
counteraffidavit with the clerk c-f the court and
serve a copy of the- counteraffidavit on each other
party or the party's attorney 0 f record:

(1) not later than:

(A) 30- days after the dayreceives a copy of
affidavit; and

at least 14 days before the day

he
the

(B)
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Page 3
December 19, 1988

on which evidence is first
presented at the trial of the
cas.e; or

(2) with leave of the court, at any time
before the commencement of evidenceat trial.

(e) The counteraffidavit mùst give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as' is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT

Before me, the undersigned
personally appeared
by me duly sworn, deposed as follows:

authority,
, who, being

liMy name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted _ with the
facts herein stated:

"I am the custodian of records of
Attached hereto is/are

page(s) of records from
These said _ pages of records are an itemized
statement of the services and charges as shown on
the record and are kept by in the
regular course of business and it was the regular
course of business of . for an employee or
representative of , with knowledge of
the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
~nformation thereof to be included in such record;
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and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached
hereto are the originals or exact duplicates of the
originals, and .are incorporated herein. II

"The charge for the
reasonable at the time andwas provided, and the
necessary. II

service provided was
place that the service
service provided was

Affiant
STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on , 19

Notary Public, State of Texas

Printed Name of Notary

My Commission £xpires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902 (10) .

(3) I propose amending Rule 183, Texas Rules of civil Procedure,
to be the same as Rule 43f, Federal Rules of civil Procedure, which
reads as follows:

liThe Court may appoint an interpreter of its
own selection and may fix the interpreter IS
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court- may direct, and may be
taxed ultimately as costs, i,n the discretion of thecourt. II .

The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A comment
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would also be added to Rule 604, Texas Rules of civil Evidence,
cross-referencing Rule 183 .

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely
Page 5
December 19, .1988
end of each repealed rule stating Rule 184 has 

been added to Texas

Rules of Civil Evidence, Rule 202; and Rule l84a has been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above.

Sincerely,

Harry L. Tindall

Ims

cc: Luther Soules

00033



"The present rule speaks of summoning int.erpreters .and punishing
them, which, of course, is never done in real practice. A
comment would also be added to Rule 604, Texas Rules of Civil
Evidence, cross-referenci~g Rule lS3.ft

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of
Texas Rules of Civil Procedure)

For proposaL. "i propose we repeal Rules 184 and, 184a with a
comment at the end of each repealed rule stating Rule 184 has
been added to Texas Rules of Civil Evidence, Rule 202; and Rule
184a has been added to Texas Rules of Civil Evidence, Rule 203.
There is no point in having these rules duplicated, even though
they may be quasi-proceduraL. That logic could apply to numerous
rules of evidence."

H.T.PROPOSAL #5.

"Fi n a 1 i Y , I so i i c i t your 0 p i ni 0 n s reg a r din g the r e levance of
Section 18.031, Civil Practice and Remedies Code. is this
needed? i look forward to receiving your comments with respect
to the above."

N.B.: 18.031. Unless the interest rate of another state or
country is alleged and proved, the rate is presumed to be the
same as that established by law in this state and interest at
that rate may be recovered without allegation or proof.

Invitation to comment. One senses that Harry may have in mind
E vi den c e R u i es 202 and 20 3 and the co mmo n law p r act ice
background, together as satisfying any evidence needs in this
area. See in this connection Linda Addison's note (copy attached
hereto), January 1989 Texas Bar Journal 74.
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.. Civil Evidence

Judicial Notice of Laws
Of Other States
Linda L. Addison

By Linda L. Addison

(E Lind L. Addison

Question: How do I prove the law of another
state?

Answer: By judicial notice under (1) Texas
Rule of Civil Evidence 202 or (2)
Texas Rule of Civil Procedure 184.

Question: How do I get a court to take judicial
notice of the law of a foreign state?

Answer: By giving the court sufficient infor-

maton to enable it to do so.

Texas Rule of Civil Evidence 202 permits a court to " . . .. take judicial notice of the constitutions, statutes, rules,

regulations, ordinances, court decisions, and common law of
every other state, territory, or jurisdiction of the United
States." Texas Rule of Civil Procedure 184 was amended, effec-
tive Jan. 1, 1988, to conform with Texas Rule of Civil Evidence
202.1

The court may take judicial notice of the law of another state
onits own motion, Or upon the motion of a party.2 A party
requesting that judicial notice be taken of the law of another
state ". . . shall furnish the court sufficient information to
enable it properly to comply with the request.. ."3

"What constiutes 'sufficient information' must depend upon
the circustances, including the features of the Iibranes avail-
able to the particular judge to whom the motion is addresse.
At a minimum, the law supporting the claims or defenses

invoked should be particularly set forth, with accurate citations
to cases, statutes, and constitutions."4

The Corpus Christi Court of Appeals recently considered
what is "sufficient information to enable I the court to) properly
comply with the request" for judicial notice in Ewing v. Ewing. s
At issue in Ewing was whether appellant had provided the tnal
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court with suffcient information to enable it to take judicial
notice of California law.

Ewing concerned a former wife's entitlement to her ex-hus-
bands miltary retirement benefits pursuant to a settlement
agreement ini:orporated into a divorce decree issued in the state
of California. On appeal, the wife i:omplained that the tnal
court erred in failing to take judicial notice of the laws of
California to interpret the divorce dei:ree.

At trial, the wife had introduced the California judgment and
the tnal judge agreed to "take judicial notice of what is in it."6
The wife argued on appeal that this was a sufficient request
under Texas Rule of Civil Evidence 202 and Texas Rule of Civil
Proi:edure 184 to require the court to take judicial notice not
only of the decree, but of California law in general.

The Corpus Christi court disagree. The court explained that
this "supposed request certainly did not 'furnish the Judge

sufficient information to enable him properly to comply with
the request."'7 Nor did the request for judicial notice "set forth
with some particularity the law that is to be relied upon."8

Remember that in the abseni:e of evidence of the foreign
state's law, the court presumes that the foreign state's law is the
same as Texas law. 9 The Ewing court held that in the absence of
a proper request to take judicial notii:e of California law, tnal
court was correct in pre~umingit to be.the same as Texas law.1o

1. Tex. R. Civ. P. 184, Comment to 1988 Change.
2. Tex. R. Civ. Evid. 202; Tex. R. Civ. P. 184.

3. Id. The party requesting judicial notice must give all parties notice
of the request, so that the other parties may respond and/or
request an opportunity to be heard on the motion. Id.

4. Goode, Wellborn and Shadot, Texas Practice, Guide to the Texas
Rules of Evidence: Civil and Criminal §202.1 (1988).

5. 739 S.W.2d 470 (Tex. App. - Corpus Christi, 1987. no writ).
6. Id. at 472.

7. Id.

8. Id.

9. See, e.g., Freudenmannv. Clark and Associates, Inc., 599S.W.2d
132,135 (Tex. Civ. App. - Corpus Christi 1980, no writ).

10. 739 S.W.2dat 472.

A partner in the Houston law firm of Fulbright & Jaworski.
Linda L. Addison has authored the Annual Survey óf Texàs
Evidence Law for the Southwestern Law Journal since 1982.
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SCAC SUBCOMMITTEE RECOMMENDATION

~viDENCE SUBCDMMITIE~
SU¡:'f£iYE COURT .ADVI8.üRv Cl.f'lMl TTEE

REQUEST FDR NEW ¡"ULE: DR CHANGE OF t:XIST)
CIVIL EVIDENCE

1. EXACT WORDING £:F EX 1 ST ING RULE.

Rule 604. An interpreter is suq
these rules relating to quaiificatio~
administration of an oath or affirmatio~
tt.anslat ion.

these rules relat ing to qUalificatio~
i

r

2. PROPOSED RULE: MARK THROUGHDELETJ

DASHES: UNDERL1NE PROPOSED NEW WOF

Rule b04. An interpreter is su~

administration of an oath or affirmat1o~

translat ion.

çc.rimiiant: See Rule 183~ -rexas kJj

respect i miappoi ntment of' i ntel'.pret

Not e: A ccind i t i ein pt.ecedent to t hé

is the amendment of' Rule 183, Texas Rules of Civil

Proced ure. See paragl'.aph 4 beleiw.

3. CHANGE REQUESTED BY:
i.;I'.. Hart.y L. Tindall
Tindall & Foster
2801 -r ex as Commerce .1 ower
Houston, Texas 77002-3094

4. BRIEF STATEr-iENi OF REASONS - FOR REQUE.STED CHANGES AND
ADVANTAGES TO BE SERVED BY PROPOSED NEW RULE:

"I propose amending R'.Jle 183., Texas Rules of Civil
ProcedlJre, to be the same as Rule 43f, Federal Rules of Civi 1
Proced ut.e., wh i ch reads as f.e. ~ lows:

~ "The Co....t may "ppoi nt "" interpreter of its own s..ie"'tir~
1 and may fix the i nterpt.eter' s reascinable compensat ion. The
:i ",ompen sa t i on .sh a 11 be paid out of Funds pro" i d édby law or by one
f or more of the parties as the court may direct., and may be taxe

Ii ult imately as costs, in the discretion of the court."L,
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SCAC SUBCOMMITTEE RECOMMENDATION

~VIDENCE SUBCOMMiTi~~
SUi:'REMi; COURT ADVISORY CiJr-1MITTEE

REQUEST FOR NEW ¡"ULE OR CHL4NGE OF i:XlS--lN8 kULE - H:.XAS kUU.:.S OF
CIVIL EVIDËNCE

1. EXACT WORDING OF EX 1 ST ING RULE_

Rule 504. An interpreter is subject to
these rules t~elating to qiialificatiein as an
administration of an oath i:it~ affit~mation that he
tt~anslat ion.

the provision of
expert and the

wi 11 make a true

2. PROPOSED RULE: MARK THROUGH DELETIONS TO EXISTING RULE WITH

DASHES: UNDERLINE PROPOSED NEW WORDING:

Rule &04. An ir,tet~pl"~eter is SUbject to the provisions of

these rules relating to qualification as an expert and the

administt~aticln eif an oath Ot~ affirmation that he will make a true

tt~anslat ion.

ç;cimmiant: See Rule 183L- -rexcEs Rules -of Civi 1 Procedure4

respect i nQ appoi ntment of' interpreters.

Note: A ccinditicin p)'~ecedent to the addition of this comment

is the amendment of' Rule 183, Texas Rules of Civil

Procedure. See paragraph 4 below.

3. CHANGE REQUESTED BY:
Mr. HarryL. Tindall
Tindall & Foster
2801 -rexas COMmerce .1 ower
Houston, Texas 77002-3094

4. BRIEF STATEJ..ENi OF REASONS - FOR REQUE.STED CHANGES AND
ADVANTAGES TO BE SERVED BV PROPOSED NEW RULE :

"1 propose amending Ri.le 183., i-exas Rules of Civil
Procedure, to be the same as Rule 43f, Federal Rules of Civil
Procedure., which reads as f~~ lows:

~ .. Th;. Court may a ppo int ,", . nt erpreter of its own $e l..",ti ~
i and may fix the interpt~eter' s reasc.nable compensation. The
I.' ",on,pen"ation shall be pa.d out of fund" prov.ded by l"w or by one
I: or more of the parties as the court May direct, and May be taxe

L:tim"teiy "" "'0"... in the d,,.,,retion of the ",ourt...
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"ihe
pi.mishing
PI ccimmer,t
Evider,ce,

pt"esent t"lÜ e f¡Pi:¿;ks eif sLHimior,i nq 1 ntEn"pt"eters and
them, which, of course, is never done in real pract~ce.
wCluld also be added tei Rule bØ4~ lexas Rules eif Civil
cross-referenci ng Rule 183."

5. BRI EF STAIEt"ll:N-r DF ARGUr"lEr,nS Hj3HINBl PROl-'úSED NEW RULE.:

6. ANY SPECIAL COMiYlENTS BY EVIDENCE SUBCOMMITTEE illl::MBERS:

7. EVIDENCE. CDriJr.¡11-1EE RECOr"lriJENDAll úN:
For the amendment 6-0. 3 members abstaining.
CAVEAT: lthe evidence subcommittee did not consider the
Pt"i=-posed change in r'-lle 183, texas rules of civil procedut.e,
t hat pt.c1posa 1 be i rig beyond it' $0 J Llr i sd i ct i oni J

íi6/~~~
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UNIVERSITY OF HOUSTON LAW CENTER
UNIVERSITY PARK
HOUSTON. TEXAS 7700
7131749.1422 l/ // - " i - . l

(/ (,J '1

t- tl:c~~IflROF HOUSTON!b4J !f -
January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Co u r tAd vis 0 ry Co mm i t tee : Ms. E I a i n e Car 1 s on, Mr. Frank 11 n
Jones, Jr., Mr. Gilbert I. Lowe,l\r. Steve McConnico,Mr. John M.
Q1Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has
Rules of Civil Evidence.

recommended some changes
These are set out below.

in the Texas

Would you please vote for or against his proposals numbered
1,2, and the evidence aspect of 3.

The procedural part of proposal number 3 should be sent b'y
him to the appropriate subcommittee. The same goes for proposal
numbe r 4.

Fur the r, plea sea d d any a r g ume n t s for 0 rag a ins t 1, 2 and 3.
Shou--ld your additions indicate the need, I will submit these
proposals to you for reconsi_deration. Based on your vote, I will
prepare the subcommittee's recomme tlon to the AdvisoryCommittee. /", ~Ci (71' /i((,~

e ell H: lake ly, Chai rma
E i dence Subcommi t tee

cc: Mr. Luther H. Soules, III, Chairman
Supreme Cour t Adv i sory Commi t tee

Mr. Harry Tindall
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TINDALL 8 FOSTE R.
ATtORNEYS AT LAW

2801 TEXAS COMMER.CE TOWER

HOUSTON. TEXAS 77002-3094

TELEPHONE (7131 229-8733

TELECOPIER (713) 228-1303

HARRY L TINDALL.
CHARLES C. FOSTER..
PATRICK. W. DUGAN..
KENNETH JAMES HARDER
LYDIA G. TAMEZ
JANICE E. PARDUE
GAR.Y E. ENDELMAN

BOAlloqRTlFIED-nxAS BOAIlD

OF LEGAL SPECIALIlATION

December 19, 1988 -FAMILY lAW

..i MMICI\TlON . NATIONALITY LAW

Newell Blakely
University of Houston Law Center
4600 Calhoun
Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of Civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as ame~dments tò
the Texas Rules of civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has -become a much-abused practice fora party to call an expert
witness and then to ask the expert witness on direct examination.
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclo~e to the jury on
direct examination much hearsay which would otheriise be kept 

from
the jury. I do not think this was the intended. purpdseof the
current rule, and completely reverses the approach by the Federal
Rules of Evidence and, from my research, is an ap¡roach taken in
no other jurisdiction in the United states. It have read the
commentary as contained in the University of Houston Law Review.
The State Bar Evidence Committee's comment 

was that "creative"
obj ections have been raised as to whether the basis 

of the expert
opinion could be disclosed on direct examination. Fraipkly, 'I don't
think its very creative under the former rule in thà.t while the
expert can disclose the sources of his information,\ he was not
allowed to testify at length as to all of the hearsay~ data reiied
upon. The rule is further made confusing by th,e sta1¡ement in
Birchfield v. Texarkana Hospital, 747 -S.W.2d 36Ì- (TeX. 1987),
wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third person, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802."-

(2) I propose that RUle 902, Texas Rules of civil Evidence, be
amended by adding a new SUbsection (12) to incorporate Section
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Newell Blakely
Page 2
December 19, 1988

18..001, civil Practice and Remedies Code. Texas Rules of civil
Ev.idence, Rule 902 (12) would read as follows:

Affidavit concerning Cost and Necessity of Services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that
the service was provided and that the service was
necessary is sufficient evidence to support a
finding of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) be made by:

(A) the person' who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; and

(3) include an itemized statement of the
service and ch~rge.

(c) The party offering the affidavit in
evidence or the party i s attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claimreflected by the affidavit _ must file a
counteraffidavit with the clerk of the court and
serve a copy of the counteraffidavit on each other
party or the party i s attorney of rec9rd:

(1) not later than:

(A) 30: . days after the day he
receives a copy of the
affidavit; and

(B) at least 14 days before the day
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Newell Blakely
Page 3
December 19 , 1988

on which evidence is first
presented at the trial of the
case; or

(2) with leave of the court, at any time
before the commencement of evidenceat trial.

(e) The counteraffidavit must give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavit must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertis.e, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT

Before me, the undersigned
personally appeared
by me duly sworn, deposed as follows:

authority,
, who, being

liMy name is I am over the
age of i8 years, of sound mind, capable of making
this affidavit, and personally acquainted. with the
facts herein stated:

"1 am the custodian of records of
Attached hereto is/arepage(s) of records from .

These said __ pages of records are an itemized
statement of the services and charges as shown on
the record and are kept by in the
regular course of busfness and it was the regular
course of business of for an employee or
representative of , with knowledge of
the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmit
. information thereof to be included in such record;
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Newell Blakely
Page 4
December 19, 1988

and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon therea.fter. The records attached
hereto are the originals or exact duplicates of the
originals, and are incorporated herein. II

liThe charge for the service provided was
reasonable at the time and place that the service
was provided, and the service provided was
necessary. ii

Affiant
STATE OF TEXAS
COUNTY OF

SIGNED under oath bef.ore me on , 19

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902 (10) .

(3) I propose amending Rule 183, Texas Rules of civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as - follows:

liThe Court may appoint an interpreter of its
own selection and may fix the interpreter i s
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs; - in the discretion of the
court. ii

The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A comment
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Page 5
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would also be added to RUle 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely
Page 5
December 19, 1988
end of each repealed rule stating Rule 184 has been added to Texas
Rules of civil Evidence, Rule 202; and Rule l84ahas been added to
Texas Rules of Civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
section 18.031, Civil Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above.

Sincerely,

Harry L. Tindall

Ims

cc: Luther Soules
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STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on 19

Notary Public, State of Texas

Printed Name of Notary

My Commission Expires:

For proposaL. "I propose that Rule 902, Texas Rules of Civil
Evidence, be amended by adding a new subsection (12) to
incorpDrate Section 18.001, Civil Practice and Remedies Code.
The proposal is a 11t.eral adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902( 10)."

Against proposaL. The rule would provide that the affidavit is
sufficient to support a finding of fact. The rules of evidence
deal with admissibility and not with sufficiency. To breach that
line would certainly open floDdgates. The progenitor of section
18.001 was article 3737h, and proposals for putting 3737h into
the evidence rules have been rejected by both the Supreme Court
Advisory Cormittee and the State Bar COmmittee on Administration
of the Rules of Evidence. The line should be held barring
sufficiency matters from the evidence rules.

H . T. PRO P 0 S AL # 3

Rule 604. An interpreter is subject to the provisions of these
rules relating to qualification as an expert and the
administration of an oath or affirmation that he will make a true
translation.

Comment: See Rule 183, Texas Rules of Civil Procedure,
res pee tin gap poi n t me n t 0 fin t e r pre t e r s .

For proposaL. "i propose amending Rule 183, Texas Rules of Civi i
Procedure, to be thes.me as Rule 43f, Federal Rules of Civil
Procedure, which reads as follows:

"The Court may appoint an interpreter of its own
s e i e c t ion and may fl x the i n te r pre t e r 's rea son a b i e
compensation. The compensation shall be paid out of funds
provided by law or by one or more of the parties as the
court may direct, and may be taxed ultimately as costs, in
the discret i on of the cour t."
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"The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A
comment would also be added to Rule 604, Texas Rules of Civil
Evidence, cross-referencirig Rule 18i."

H.T. PROPOSAL #4. (Calls for repeal of Rules 184 and 184a of
Texas Rules of Civil Procedure)

FOr proposal. "i propose we repeal Rules 184 and ,184a with a
comment at the end of each repealed rule stating Rule 184 has
been added to Texas Rules of Civil Evidence, Rule 202; and Rule
18 4 a has been added t 0 Texas R u Ie s of C i v i I E v ide nee, R u I e 2 0 3 .
The rei s no point In having these rules duplicated, even though
they may be quasI-procedural. That logic could apply to numerous
rules of evidence."

H.T. PROPOSAL #5.

"Finally, i solicit your opinions regarding the relevance o-f
Section 18.031, Civil Practice and Remedies Code. Is this
needed? i look forward to receiving your comments with respect
to the above."

'N.B.: 18.031. Unless the interest rate of another state or
country is alleged and proved, the rate is presumed to be the
same as that established by law in this state and interest at
that rate may be recove red wi thout al legat I on or proof.

Invitation to comment. One senses that Harry may have in mind
Evidence Rules 202 and 203 and the common law practice
background, together as satisfying any evidence needs in this
area. - See in this connection Linda Addlson's note (copy attached
hereto), January 1989 Texas Ba r Journa 1 74.
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SCAC SUBCOMMITTEE RECOMMNDATION

EV I DENCE SUBCONM I TTE.E
SUj-'RJ:Mf: COURl f-DV 1 SUI-Y (;Ortlr-l 1 ri l:

1. EXACi- WORVINI:; OF LXISTING RULE:

~~~
RE.OUEST FOR NEW RULE DR (;HANGE (jF EX 1ST ING RULE
CJVIL E\)IDF..NCE.

Ri_ile b14. E.xclusion of Witnesses
At the request of a party ~he court sh~

excluded so that they cannot her the te~
witnesses, and it may make the Order of it~
rule does no~ authorize exclusion of (1) a par1
pet~.son cir the spoLlse of such natural per~son, 0)
e~ployee of a party which is not a natural pe)
its t"ept~eser,tative by its e\ttorriey, 01, (~
presence is shown by a part y to be essent i a 1 t (
eif hi s cause.

--

2. PROPOSED RULE: MARK THROUGH DELETIONS 10

DASHES: UND.ERL I NE PROPOSED NEW WORD 1 NG:

~Rule &14. EXCLUSION OF WITNESSES..

At the request of a party the court sM.

excl uded so that they cannot hear the testimony of other

witnesses, and it may make the order of its own motion. This

rule deies ric.t authorize exclu'sion of (1) a party who is a natural

person or the spouse of such natural person, or (2) an officer or

employee of a party which is not a natural person designated as

its represent at i ve by its attorney, or (3) a person whose

pt~eser,ce is shown by a party to ~;§es:~ntial to the pres~ta\iO~
..~,,".L M-~Ii appl icable.1~ itof his or her cause.

dr,~~ l. Ø\of

3. CHANGE REQUESTED BY:
Mr. James L. Brister
StUbblefield, Brister & Schoolcraft
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SCAC SUBCOMMITTEE RECOMMNDATION

EV i DENCE SUBCOMM i TTEE
SU~R~M~ LOURl ADViSUHY 80MMITTEE

REG!UEST FOR NEW RUL.E úR CHANGE OF EXISTING RULE - i-EXAS RULES OF
C1VIL Ev')DENCE.

1. EXAc-r WmWINI.: O¡. EXISTlNG RULE:

Ri.ile 614. Excli.ision of Witnesses
At the request of a party .the COUt~t shall order wi'tYlesses

excl uded so that they cannot her the test imony of other
witnesses,aYld it may make the ot~det~ of its own motion. 1his
rule does no~ authorize exclusioh of (1) a party who is a natural
person eir the spouse eif such natural person" or U::) an officer or
eriiployee of a pat~ty which is not a natural person designated as
i ts rept~eseritat i ve by its attorYley., 01, (3) a person whose_
presence is shown by a party to be essential to the presentation
eif his cause.
2. PROPOSED RULE: r.;t:iRK THROUGH DELETIONS 10 EXlS1-1NG RULE WITH

DASHES: UNDERLINE PROPOSED NEW WORDING:

"-Rule &14. EXCL.USION UF WiiNESSES..

At the reql..est of a party the COUt~t shall order witnesses

excluded so that they cannot hear the testimony of other

witnesses, and it may make the ol'~der of its own Mot i-on. This

rule deies riot authorize exclu'sion of (1) a party who i$ a natural
person or the spouse of such natural person, or (2) an officer or

employee of' a pe.n~ty which is not a natural person designated as

its represent at i ve by its attorney, or (3) a person whose

presence is shown by a party to ~;~es:~ntial to the pres~enta\iO~
of his or her cause. This l"~lle .."'.,i\~v Ru'.e apPlicable_. . fl

cL'el1 Ù (i ~:eih ~..of

3. CHANGE REQUESTED BY:
Mr. James L. Brister
Stubblefield, Brister & Schoolcraft
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Sisk-Vr.l'"i Vc,ot~his t.'t~otessiCinal Bui ldirig
2117 Pat Booker Road, Suite A
Uni vet~sal Ci t y, Texas 78148

4. BRIEF STATEmENT OF REASONS FOR REQUESTED CHANGES AND
ADVAN-fAI3ES TO BE SERVED BY PRù¡:'OSED NEW kULE:

"The second situation which 1 have encountered on More than
cine occasiori, is the takirig of cital deoositions.iri which other
ni:;n-party witnesses at~e in attendance. Of c01.lrse, the rule in a
COUt~t heat~ing allows tlie witnesses to be excluded. "The Hule"
(Ri-ile E.14 .:;f the Ri.iles of Civi 1 Evidence), in which the "Col.1rt"
shall ot~der wi tnesses excl uded SCt that they cannc.t heat" the
testimony of other witnesses. However, there is no rule to
pt"ovide dir"ei:tion iri this situation. On the othel''' hand., the ncin-
p¿u"ty witnesses can read the deposition after it is transcribed.
Should "the Rules" be made applicable to oral depositions to
exclude non-party witnesses?"

5. BRIEF STA1"ErflENT OF ARGUrY\ENTS AGAIN~n PROPOSED NEW RULE:

Court has inherent power to order this on request. Further,
as Pl'''c1posed dcies not "seal" the deposition. Accc.rdingly., its
effect i veness is quest ionable.
b. ANY SPECIAL COMMENTS BY EVIDENCE SUBCOMMITTEE MEMBERS:

Ragland: Delete "ot"al" so l'''ule would apply to depositions
on wl'''itten Cluestions., Rule 208., l. R. C. P.

Sad berry: SOMe form of addit ional protect ion (such as
seal ing the original. protective order against disclasure as in
trade secrets situat ions, etc.) may be necessarYi however, that
could easily be incorpol'''ated in the 'coul'"t order if necessary.

7 . EV I DENCE 8UBCOI"M 1 TTEE RECOl"riENDAT 1 ON:
For the amendment., 4-2. 3 members abstaining.
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LAW OFFICES

LUTHER H. SOULES III
ATTORNEYS AT LAW

APROFE5SION¡\L CORPORATION

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ETLINCER _
MARY S. FENLON
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PATTERSON
LUTHER H. SOULES IJI

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 713205-2230

(512)224-9144

WAYNE i. FACAN

ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

May 17, 1989

Professor Newell Blakely
Uni versi ty of Houston Law Center
4800 Calhoun Road
Houston, Texas 77004

Re: Proposed Change to Rule 614, Texas Rules of civil
Evidence

Dear Professor Blakely:

Enclosed herewith please find a copy of a letter sent to me
by Justice Nathan L. Hecht regarding proposed changes to Rule
614. Please be prepared to report on this matter at our next
SCAC meeting. i will include the matter on our next agenda.

,
As always, thank you for your keen attention to the business

of the Advisory Committee.

SOULES III

LHSIIIlhjh
Enclosure
cc: Honorable Stanley ~~mberton
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THE SUPREME COURT OF TEXAS
CHIEF Jt:STICE

TImlA R. PHIlIPS
P.O_ BOX 12248 CAPITOL STATION CLERK

JOHN T. ADAMS

JUSTICES
FRKLIN S_ SPEA
C. L. RAY
RAùl. A GONZALEZ
OSCA H. MAt:2Y
EUGENE A COOK
JACK HIGHTO"''ER
NAn-IAN L. HECHT
llOYD DOGGEl

AUSTIN, TEXA 7871 i

(512) 463-312 EXECUTIVE ASST
WILLIAM L. WILLIS
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ADMINISTRATIVE ASS"T

MARY ANN DEFI6AUGl-""

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee 
i ~ next agenda the

following issues which have arisen recently during conferences of
the Supreme Court:

i . Regarding TRCP 267 and TRE 614: May /I the rule II
be invoked in depositions?

2 . Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
Ii tiga tion pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holidayJ

3. Regarding TRA 84 and l82 (b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4 . Regarding- TRA 90 ( a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130 (a) : What is the effect of
filing an application for writ of error before a motion
for rehearing is filed c~!1druled upon by the court of

00049



Luther H. Soules I I I, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an appllcation
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in. the court's opinion or
judgment? See DOctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass' n, l2l F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hecht
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SOULES B WALLACE
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SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

TELEFAX

SAN ANTONIO
(512) 224-7073
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(512) 327-4105

WRITER'SOIRE,CT CIALNUMBER:

February 3, 1989

Professor Newell Blakely
Uni versi ty of Houston Law Center
4800 Calhoun Road
Houston, Texas 77004

Re: Proposed Change to Rule 614, Texas Rules of Civil
Evidence

Dear Professor Blakely:

Enclosed herewith please find a copy of a letter sent to me
by James L. Brister regarding proposed changes to Rule 169.
Please be prepared to report on this matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your
of the Advisory Committee.

to the business

III
LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

Mr. James L. Brister
Honorable Stanley Pemberton
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ALAN L. SCHOOLCRAFT

CHARLES R. STUBBLEFIELD
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UNIVERSAL CITY. TEXAS 78148
(5121 659-1956

February i, 1989

TELECOPIER (512) 659-6307Xc,'~~
Mr. Luther H. Soules III
Attorney at Law
175 E. Houston Street
Republ~ç of Texas Plaza
Tenth Floor
San Antonio, Texas 78205

~ ~ J_ _ , Re: Proposed changes in rules
De~r ~$:

~ I was in attendance of your presentation on the current
rules during the seminar at San Antonio, I noted your suggestion
regarding notification of potential problems to you for your
advisory committee to investigate and remedy, if possible.

Recently I have had two (2) separate situations in which the
rules do not seem to cover.

The first is that Çlf the filing or non-filing of responses
to discovery. As you know, the curi;ent discovery rules require
that Interrogatories and Request for production not be filed with
the District Clerk, whereas the Re~est for Admissions and
résponses thereto, under Rule 169 T""êqÜire that they shall "be
filed promptly in the Clerk's office. " However, I have
experienced the situation where the party requesting discovery
has included the Interrogatories, Production Request, and
Admission Request, in the same document. Of course, by answering
them in the same document, you have thus created the situation
that, on the one hand, the rules will not allow the filing of the
discovery request and responses, and on the other hand, the
discovery rules require filing of the discovery request . It
would seem that a solution to this problem would be to amend Rule
169 to say that Request for Admissions and responses thereto must
be submitted separately for response and cannot be included in
other discovery requests_.

The second .situation which I have encountered on more than
one occasion, is the taking - of oral depositions in which other
non-party witnesses are in attendance. Of course, the rule in a
Court hearing allows the witnesses to be excluded. "The Rule"
(Rule 614 of the Rules of Civil Evidence), in which the "Court"
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Mr. Luther H. Soules
February 1, 1989
Page 2

shall order wi tnesses excluded so that they cannot hear the
testimony of other witnesses. However, there is no rule to
provide direction in this situation. On the other hand, the non-
party witnesses can read the deposition after it is transcribed.
Should "the RUles" be made applicable to oral depositions to
exclude non-party witnesses?

Iam very interested in assisting the Bar and Bench in
improving the Rules o.f civil Procedure. Please advise how I
might participate with your Advisory Group as a member.

Thank you very much for your help in this matter.

Sincerely,

JLB/lki

-"

BRISTER
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Rule 703. Bases o.f Opinion Testimony

The facts or data in the particular case upon which an

expert bases an ~t~ opinion or inference may be those perceived by

or ~~~Ø/¥~Ø~~/tø reviewed bv the expert ~t~ at or before the hearing.

;£ J. a type reaSO~lY relied upon by experts in the particular field

in forming opinions or inferences upon the subj ect, the facts or

data need not be admissible in evidence.

Comment: This amendment conforms this rule of evidence with

the rules of discovery in utilizing the word "reviewed."

~

l
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WRITER'S elRECT DIAL. NUMBER:

April 12, 1989

Mr. steve Mcconnico
Scott, Douglass & Keeton
12th Floor, First city Bank Building
Austin, Texas 78701-2494

~
Re: proposed Change 'to Texas Rule of Civil Procedure 703

Dear Steve:

Enclosed herewith please a redlined version of
Please be prepared to report on this matter at our
meeting. I will include the matter on our next agenda.

Rule
next

703.
SCAC

As always, thank Y9U for your keen attention to the business
of the Advisory Committee.

tr ly yours,

(U~
H. SOULES III

LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht
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SCAC SUBSCOMMITTEE RECOMMNDATION

EV:l Dl:NCE SUi.:(;ùJYlf"ll TTE.l:
SUPREME COURT ADVIS0RV CC

REUUEST F OR NEW RULE OR CHt.iNf:E OF E.X ISi J
CIVIL EVIDENCE.

L EXtiCl WORD1t\lG OF EXISTING RULE:
RULE 705. Disclosure of Facts or
Opi ni Ciri

ihe expet~t may testify irJ tet~ms of
give his reasons therefor without p)
underlying facts or data~ unless the e
The expet~t may in any event disclose one
t~eC:!,..iit~ed to disclose on Ct~oss-examiriat
or data.

2. PROPOSED RULE: MARK 1 HRDUGH DELE1'11

DASHES: UNDERL INE PROPOSED NEW WOR!

RULE 70S. Disclosure of Facts
Opinion. The expert may tes~ i fy in ~er~

and give his reasons thet~efor wi thou

underlying facts or data, unless the
I

ihe ex pert may in any ev~nt Ld~~e~o~e-d

~~ ~

J

facts or data on c:ross-examinat ion.

be req Ll ired to disc 1 cise i: o,.-e,.i:~~--è~l!"'';1'l!~';01';- J t he under 1 y i ng

3. CHARGE REQUESiED BY:
Mr. HarryL. Tindall
Tindall & Fos'ter
2801 Texas Commerce Tower
HOLlston, Texas 77002-3094

4. BRIEF STATEMENT OF REASONS FOR REQUESTED CHANGES AND
ADVANTAGES TO BE: SERVED BY PROPOSED NEW RULE:

"1 pt~cipose that Rule 7Ø5 be t~estored to its former version.
I~ has bec:ome a mUc:h~abused pract ice for a party ~o callan
expert witness and then, to-:- ask the expert witriess ori dit~ect
examinati.on what facts -or data they relied upon in forming their
opinion. ihe expert is then given full opportunity to disclose
tot he Jury on direct examinat ion much heat~say which would
otherwise be kept from the Jury. I do not think this was the
intended purpose of the eurrent rule, and completely ~everses the

~
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SCAC SUBSCOMMITTEE RECOMMNDATION

EviD~NCE SUBCOMMITTEE
SUPREME COURT ADVISORV COMMITTEE

REC!UEST F OR NEW RULE DR CHt.iNBE OF E.X 1ST INGkULE - -rf:XAS RULES OF
CIVIL EVIDENCE.

1. EXtiCl WORDING OF EXISTING RULE.:
RULE 705. Disclosure of Facts or Data Underlying Expert
Opinic.ri

The expert May test i fy in terMs of opinion or inference and
give his t~easi::ns thet~efot~ without pt~ior disclosure of the
L1ndet~lying facts Ot~ data~ unless the COUt~t reciLlit~e.s otherwise.
The expet~t may in any event disclose on direct examination, or be
recuired to disclose on cross-examination, the underlying facts
or data.

2. PROPOSED RULE: MARK lHROUGH DELETIONS TO EXISTING RULE Wi-fH

DASHES: UNDERLINE PROPOSED NEW WORDING:

RULE 705. Disclosure of Facts Or Data Underlying Expert

Opinion. The expert may testify in terms of opinion or inference

and give his reasoris thet~efor without pt~ior disclosut~e of the
underlying facts or data, unless the court requires otherwise.

The expert may in any ev~nt td~~e%O~~-OM-d~ree~-e~$m~n8~~oM,-orJ

be required to disclose rOM-er6~~--e~8m~n8~~oM,J the underlying

facts or data on cross-exami nat ion.

3. CHARGE REQUESTED BY:
Mr. Harry L. Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houstori, Texas 77002-3094

4. BRIEF STATEMENT OF REASONS FOR REQUESTED CHANGES AND
ADVANTAGES TO BE: SERVED BV PROPOSED NEW RULE:

"1 prc.pose that Rule 705 be t~estored to its former version.
It has become a much";abused pract ice for a party to ea11 an
expert witness and then to C ask the expert witness on direct
examination what facts -or data they relied upon in forming their
opinion. The expert is then given full opportunity to disclose
tot he Jury on direct examination much hearsay which would
otherwise be kept from the Jury. 1 do not think this was the
intended purpose of the current rule, and completely reverses the

.,
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appt~Ciach by the i-eciE't~a:i 1~I.:ies c.t" t:vioe-nce and~ tt~om my to~eseat~ch.
i.s an aDi:t~eiach "Cakel', in n.;: CtthE?t~ JUt'isdict;;;on in trie UniteCl
States. 1 have t~eaQ the comnientat~y as ci;:ritall'ied in the
University of Houston Law Review. 1Me State ~ar Evidence
Committee~s comment was that "creative" obiections have been.. .. l
t'aised as to whethet' the basis eif the eXDet't oDinie.n coulCl be
cisclosed on direct examination. Frankly, I don't think i.ts very
creative under the former rule i.n that While the expert can
discl.:.se the SOI.\t~ces c.f his irlfl:,t~maticll'l, he was tieit all.:.wed te-
test i fy at l.ngth as to all of the hearsay data reI led upon~ The
t'I.ile is fUt'thet' mace c.;:nfi.ising by the statement iri êl.'ç.htjel_d~.
Texad(al'!.a IiR§.p_i taL, 747 s. w~ 20 351 (Tex. i 9lirn, wl"iet'ei n Just ice
Wallace said: \\ Ut'd i ri,¡;n' i 1 y an ex pert wit ness shc'Lll d not be

pet'nii tted to rec.;:unt a heat'say convet'sat iori wi th a
third person, even if the conversation forms part of
the basis of his opinion. Tex. R. £vid. 801. 8i¿2."

::. BR 1 EF .8T AT f: ti' J: NT üF ARGUrtJENTSAGfH Nsoi PROPOSED NEW RULE:

The J'.lt'Y ml.ist evaluate the expet~t's .;:pini.;:l'I. its valLie i.s
tied to i.ts foundation. l°he more soundly grounded the opinion
the more apt it is to persuade the Jury. The calling party
shciuld be allow.ed tCI bt'irlÇ! out the soundriess of the foundat ion.
The foundat ion facts or data need not be adniissi ble if they are
of the type t"easonably t"elied L1porl by .experts il'i that field.
Rule 703 so states. Tht"oi_a:ih discovet'y oppi:inent kriows what tCI
expect from the expert. He can timely object to facts or data
not meeting 703 t"eqi.iiremèmts. If the fol.iridatiori is altc.gether
too weak, cipponent can invoke 702, which -t"eqLlit"es that the
opiriion assist the Jury, and thi.is keep or.it ri.;:t i;:nly the facts Ot'
d¿ta, but the opinion as well.

See in this connection the GOODE, WELLBORN, SHARLOT arialysis
ATTACHED.

b. ANY SPECIAL Cut1jr1jENTS BY EVIDENCE SLJI:Cutfjj'ilTfEE t'iEr'iBERS:
Carlson: "Seems the problem sLippot..ting the amendment coi.ild be
cured by pre-trial discovery and motion ~n limine if wa~ranted."

7. EVIDENCE SUBCOMMITTEE RECOMMENDATION:
Against new rule 4-2. 3 members abstainirig.
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Ch.7 DISCLOSURE OF UNDERLYING FACT. § 705.3 l

Rule 705

§ 705.3 Inadisibilty of Underlyig Facts or Data

Under both Civil and Criminal Rule 705, an expert is entitled to
disclose the facts and data that underlie his opinion. Thi allows the
expert to explain why and how he reached his conclusion and enables
the jury to assess more accurately the validity of the opinion. Th is
true even if the underlyig facts and data would otherwe b, inadm-
sible.1 In the large majority of caes, disclosure is clearly beneficia

and should routinely be permitted. In a small number of caes,
however, court may be required to exercise their dicretion to lit the

disclosure of otherwe inadmissible data.
Otherwe inadmissible evidence may be disclosed only for the

_limited purpose of explaiing the basis for an expert's opinion and not

as substative evidence.2 Ordinarily this ditinction lacks practica

signficance. Occaionally, however, a party may attempt to us the
otherwe inadmiible hearsy to support a rmdig regardig some
other element of the cae. Th would be improper. For exaple,
under the Family Coe, parenta rights may be involuntariy termt-
ed only if the court rmds both that termination is in the chid's bet

interest and that the parent has engaged in cert statutoriy-enumer-
ated conduct, such as endangering the physica or menta well-being of
the child.s In appropriate circumtaces, an expert might be permtt
to tetify that termination would be in the chid's best interest. and

might bas that opinon in par on asertions made to hi by the chid

or others regardig theparents conduct. These statements may be
recite by the expert in an effort to explai the basis of hi opinon.
They could not be used as substative evidence, however. Tht is, they

could not be used to support a rmdig that the parent engaged in such
conduct. Nor may otherwe inadmisible underlyig data relate by
the expert as explanation for hi opinion be used to support the
judgment in a chalenge to the sufçiency of the evidence.

§ 705.3

1. Se § 703.3 supra.

2. Se Unite State v. Wnght, 783
F.2d 1091, 1100 (D.C.Cir.1986) (pschia-
trist's retation of what coefendat had
told hi admible to expla psychi.
tii's diosis, but not for truth of what

coefendat sad); Paddack v. Dave Ch
tensn, Inc., 745 F.2d l2, 1262-3 (9th
Ci.1984) (audit report iriu1mil'ible as
proof of contribution deficiencies, but ad-
miible for lite purp of explai
basis of expert's opinon); Unite State v.
Raos, 725 F.2d 1322, 1324 (11th Ci.1984)
(court exlicitly note tht hearsy stte
lIents were aditte only to show bais of
expert's opion and not as substive evi-
denc); Fox v. Taylor Divi & Savage
Co., 694 F.2 1349, 135 (5th Ci.1983) ("An
expert is permtte to dios heay for

the lite pur of expla the bais
for hi expert opinion.. . . but Dot as
general prof of the trth of the underly-
ing mattr.. ."). Se al Lewi v.
Southmore Savi As'n, 48 S.W.2 180,
187 (Tex.1972) ("The expert's heay is
not evdence of the fac but only be 011
hi opinon."); Trvelers In. Co. v. Smith
44 S.W.2d 541, 543- (Tex.Civ.App.-El
Pas 1969, wrt rerd n.r.e.) (sttement by
dec that he ha ben worki on the
job when severe pa commence ad-
ble for purp of expla physci'.
opinon, but not as evdence tht dec
sustaed inury in COl1rB of employment).

3. V.T.C.A, Famy Coe § 15.02
~. E.g., Lae v. Jeffenin Ct. Chd

Welfar Unit, 56 S.W.2d 130, 132 (Tex.
Civ.App.-Beaumont 1978,. writ rerd
n.r.e.).

535
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§ 705.3 OPINIONS AND EXPERT TESTIMONY Ch '1
Rule 705

Criminal Rule 705(d) addresses the problems posed by exposing the
jury to otherwe inadmissible evidence that an expert has considered

in formulating his opinion. It directs the court to balance the proba-
tive value of the underlyìng facts in explaining tlÌe opinion against the
danger that the jury will use them for an improper purpe. If the
danger of improper use outweighs their probative value, Criinal Rule
705(d) mandates their exclusion. The court may prohibit any mention

whatsoever of the otherwe inadmisible underlyìng facts. Alterna-
tively, the court may simply restrict the expert to a description of the
typs of underlyìng data upon which he relied.1I Usualy, however, .a
limiting intruction wil suffce to negate the danger that the jury wil

improperly consider the inadmissible hearsay for its substative pur-

pose 8 and Criinal Rule 705(d) requires that one be given upon timely
request.

Despite the absence of any comparable proviion in Civi Rule 705,
the authority and duty of the court to take such action pursuant to

Rules 105(a) and 403 cannot be doubted.7 Indeed, the Supreme Court
recently state that an expert ordiariy should not be permtte to
relate hearsay conversations with thid parties, even ü such conversa-

tions formed part of the expert's opinion.8 Th language, contaed in
dictum and made without reference to Rules 703 and 705, is il.
considered and overbroad. The design of these rules was to alow
expert to testify in a way consistent with the maner in which they
conduct their professional activities. If an expert ha telied \1pon

heary in formg an opinion, and the hearsay is of a typ reasonably
relied upon by such expert, the jury should ordiariy be permtt to

hear it. Exclusion is proper only when the court fmds that the danger
that the jury will improperly us the hearsay outweighs its probative

value for explanatory purpses.
In a related vein. the court should not allow opposing counsel to

us crossxaination as a means ôf brigig inadmisible heary or
opinons before the jury. Although counsel must be permtte to
conduct a thorough cross-examination, he may not .use inadmisible
hèary report or data of others to impeach the testüyig exprt when
the expert did not rely on the material in question.9

7. cr. Alonte v. Nationa Union Fi
In. Co., 787 F.2d 763, 770 (1st Ci.1986)

(tri cour should not have alowed expert
on arn to teüy toheay statements
upon which he relied in rechi conclu-
sion that fire was caus by arn where
litatements went to question of who st
rIte rather tha liimply whether fi was
deliberately iit).

5. cr. .Grihaw v. Ford Motor Co., 119
Ca.App.3d 757,7889. 174 Cal.Rptr. 34,
369 (1981) ("Whe an exprt may stte on
diec exaination the matters on which
he relied in formg hi opinon, he may
not tetüy as to the deta of liuch matters
ü they ar otherw indmisible.").
ø. But ii Unite State v. Wright, 783

F.2d 1091, 1101 (D.C.Cir.1986) ("in some
Ince, even the mot caefuly drafte
liting intictioii diecin the jury not
to consider a litatement .for its truth wil

prove inufcientto prote a cral de-
fendat").

8. Birchfeld v. Teiæka Mem. Hoip.,
747 S.W.2d 361, 36 (Tex.987).

9. Se Bobb v. Modem Pruct, Inc.,
64 F.2d 1051, 105 (5th Ci.1981) (tri

536
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UNIVERSITY OF HOUSTON LAW CENTER
UNIVERSITY PARK
HOUSTON. TEXAS 7700
713/749-1422 l/p- 705

~~ UNIVERSITY OF HOUSTON /J , /J J ;: / . ~LAW CENTER ( rJ /J ¡/ ~ -
January 13, 1989

Members of Standing Subcommittee' on Rules of Evidence, Supreme
Court Advisory COmmittee: Ms. Elaine Carlson, Mr. Franklin
Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.
O'Quinn, Hon. Jack Pope, Mr. Torn L. Ragland, Mr. Harry M.
Reasoner, Mr. Anthony J. Sadberry.

Harry Tindall has
Rules of Civil Evidence.

recommended some changes
These are set out below.

in the Texas

Would you please vote for or against his proposals numbered
1,2l and the evidence aspect of 3.

The procedural part of proposal nUmber 3 should be sent by
him to the appropriate subc.ommittee. The same goes for proposal
nUmb e l' 4.

Further, pleaseadd.any arguments for or against 1,2 and 3.
Should your additions indicate th.e need, I will submit these
proposals to you for reconsideration. Based on your vote, I will
prepare the subcommittee's recomme tion to the AdvisoryCommittee. .Iv (rl/ 7if0¥

~ ~~~lakelY, ~airma
E i dence Subcommi t tee

cc: Mr. Luther H. Soules, I I I l Chai rman
Supreme Court Advis.ory COmmittee

Mr. Harry Tindall
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TELEPHONE (713) 229-6733

TELECOPIER (713) 226-1303

HARRY L TINDALL*
CHARLES C. fOSTER**
PATRICK W. DUCAN**
KENNETH lAMES HARDER
LYDJA C. TAMEZ
JANICE E. PARDUE
CARYE. EN DELMAN

BOARD CERTIFIED-TEXAS BOARD

OF LECAL SPECIALIZATION

December 19, 1988 -fAMILY LAW

"IMMICMTlON Ii NATIONALITY LAW

Newell Blakely
University of Houston Law Center
4600 Calhoun
Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to call an expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the ihtended purpose of the
current rule, and completely reverses the approach by the Federal
Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the United states. I have read the
commentary as contained in the University of Houston Law Review.
The state Bar Evidence Committee i s comment was that "creative"
obj ections have been raised as to whether the basis of the expert
opinion could be disclosed on direct examination. Frankly, I don i t
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The .rule. is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (Tex. 1987),
wherein Justice Wallace said:

"ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a . third person, even if
that conversation forms part of the basis of his opinion.
Tex. R. Ev id. 801 , 802." - -

(2) I propose that Rule 902, Texas Rules of Civil Evidence, be
amended by adding a new Subsection (12) to incorporate Section
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18.001, civil Practice and Remedies Code. Texas Rules of civil
Evidence, Rule 902 (12) would read as follows:

Affidavit Concerning Cost and Necessity of services

(a) Except to an action on a sworn account, an
affidavit that the amount a person charged for a
service was reasonable at the time and place that'
the service was provided and that the service was
necessary is sufficient evidence to support a
finding of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary .

(b) The affidavit must:

(1) be taken before an officer with
authority to administer oaths;

(2) be made by:

(A) the person who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge made; .and

(3) include an itemized statement of the
service and char-ge.

(c) The party offering the affidavit in
evidence or the party' s attorney must file the
a.ffidavit with the clerk of the court and serve a
c-opy of the affidavit on each other party to the
case at least 30 days before the day on which
. evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claimreflected by the affidavit must file a
counteraffidavit with the clerk of the court and
serve a copy of the cøunteraffidavit on each other
party or the party's attorney of record:

(1) not later than:

(A) 30. days after the day he
receî ves a copy of the
affidavit; and

(B) at least 14 days before the day
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on which evidence is first
presented at the trial of the
case; or

(2) with leave of the court, at any time
before the commencement of evidenceat trial.

(e) The counteraffidavit must give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claiin
reflected by the initial affidavit and must be
taken before a person authorized to administer
oaths. The counteraffidavi t must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in theinitial affidavit. .
(f) A form for the affidavit of such person as

shall make such affidavit as is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which substantially complies with the
provisions of this rule:

AFFIDAVIT

_ Before me, the undersigned
personally appeared
by me duly sworn, deposed as follows:

authori ty ,
, who, being

"My name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted with the
facts herein stated:

"I am the custodian of records of
Attached hereto is/are

page(s) of records from
These said _ pages- of records are an itemized
statement of the services and charges as shown on
the record and are kept by in the
regular course of business _ and it was the regular
course of business of for an employee or
representative of , with knowledge of
the act, event, condition, opinion, or diagnosis
recorded to make the record or to trahsmi t
information thereof to be included. in such record;
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and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonably soon thereafter. The records attached
hereto are the originals or exact duplicates of the,
originals, and are incorporated herein. II

liThe charge for the
reasonable at the time andwas provided, and the
necessary. ii

service provided was
place" that the service
service provided was

Affiant
STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on , 19_

Notary Public, state of Texas

Pr~nted Name of Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after Rule 902 (10) .

(3) I propose amending Rule 183, Texas Rules of civil Procedure,
to be the same as Rule 4.3f, Federal Rules of Civil Procedure, which
reads as follows:

"The Court may appoint an interpreter of its
own selection and may fix the interpreter IS
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the court may direct, and may be
taxed ultimately as costs, in the discretion of the
court. ii

The present rule speaks of summoning interpreters and punishing
them, which, of course, is never done in real practice. A comment
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would also be added to RUle 604, Texas Rules of Civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 

184a with a comment at the
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end of each repealed rule stating 

Rule 184 has been added to Texas

Rules of civil Evidence, Rule 202; and'Rule l84ahas been added to
Texas Rules of civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerous rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
section 18.031, Civil .Practice and Remedies Code. Is this needed?

I look forward to receiving your comments with respect to the
above.

sincerely,

Harry L. Tindall

Ims

cc: Luther Soules
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HARRY TI NDALL' s PROPOSALS FOR CHANGES I N THE TEXAS RULES OF C iv IL
EV IDENCE

H.T. PROPOSAL #1.

Rule 705. Disclosure Of Facts Or Data Underlying Expert Opinion.
The expert may testify in terms of opinion or inference and give
his reasons therefor without prior disclosure of the underlying
fa.cts or data, unless the court requires otherwise. ,The expert
may in any event r(H-s-ero-s-e- -O'I'-dr-r-e-et- -e-ramr-n-a:t-l-O'n-, -O'l"i be reg u ired
to disclose ro-l'-el"o~~-ex3:mi-nat:ton;i the underlying facts or data
on cross-examination.

For proposaL. iii propose that Rule 705 be restored to its former
version. It has become a much-abused practice for a party to
callan expert witness and then to ask the expert witness on
direct examination what facts or data they relied upon in forming
their opinion. The expert is then given full opportunity to
disclose to the jury on direct examination much hearsay which
would otherwise be kept from the jury. I do not think this was
the intended purpose o.f the current rule, and completely reverses
the approach by the Federal Rules of Evidence and, from my
research, is an approach taken in no other jurisdiction in the
United States. I have read the commentary as contained in the
University of Houston Law Review. The State Bar Evidence
Committee's comment was that IIcreativell objections have been
raised as to whether the basis of the expert opinion could be
disclosed on direct examination. Frankly, I don't think its very
creative under the former rule in that while the ,expert can
disclose the sources of his information, he was not allowed to
testify at length BS to all of the hearsay data ~elied upon. The
rule is further made conf~sing by the statement in Birchfield v.
Texarkana Hospital, 747 S.W..2d 361 (Tex. 1987), wherein Justice
Wallace said:

1I0rdinarily an expert witness should not be permitted
to recount a hearsay conversation with a third person, even
if that conversation forms part of the basis of his opinion.
Tex. R.Evid. 801, 802.- II

Against proposaL. The jury must evaluate the expert's opinion.
Its value is tied to its foundation. The more soundly grounded
the opinion the more apt it is to persuade the jury. The calling
party should be allowed to bring out the soundness of the
foundation. The foundation facts or data need not be admissible
if they are of the type reas onab 1 y re Ii ed upon by exper t sin that
field. Rule 703 so states. Through discovery opponent knows
what to expect from the expert. He can timely object to facts or
data not meeting 703 requir~ments. If the foundation is
altogether too weak, opponent can invoke 702, which requires that
the opinion assist the jury, .and thus keep out not only the facts
of data, but the opinion as well.

See in this connection the GOODE, WELOBORN, SHARLOT analysis
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at t ached a t the back.

H . T. PRO P 0 S AL # 2 .

Rule 902( 12).
Services

Affidavit Concerning Cost and Necessity of

(a) Except to an action on a 
sworn account, and affidavit

that the amount .a person charged for a. servi.ce was reasonable at
the time and place that the service was provided and that the
service was necessary is sufficient evidence to support a finding
of fact by judge or jury that the amount charged was reasonable
and that the service was necessary.

(b) The affidavit must:

( 1) bet a ken be for e an 0 f fie e r wit h .a u tho r i t Y t 0
admi ni s ter oaths;

(2) be made by:
(A) the person who provided the s.ervice; or
(B) the person in charge of records showing the

service provided and charge made; and

(3) include an itemized statement of the service and
charge.

( c ) Th e par ty 0 f f e ri n g the a f f i d a vi tin e v i de nee 0 r the
par t y 's at tor n e y mu S t f i let h.e a f f i da vi t wit h the c 1 e r k 0 f the
court and serve a copy of the affidavit on each other party to
the case at least 30 days before the day on which evidence is
first presented at the trial of the case.

- (d) A party intending to controvert a claim reflected by
the aff idavi t must file a counteraff idavi t with the clerk of the
court and serve a copy of the counteraffidavit on each other
party or the party's attorney of record:

(1) not later than:

(A) 30 days after the day he receives a copy of
the affidavit; and

(B) at least 14 days before the day on which
evidence is first presented at the trial of
the. c-as e; or

( 2) wit hIe a ve - 0 f the co u r t, a tan y time be for e the
cormencement of evidence at triaL.

(e) The counteraffidavit must give reasonable
basison which the party filing it intends at trial
the claim reflected by the initial affidavit and
be for e ape r son aut h 0 r i zed t 0 a dm i n i s t e r

not ice of the
to controvert
must be taken
oaths. The
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Cb.7 DtSCLOSURE OF UNDERLYING FACI '-. § 705.3 J
Rule 705

§ 705.3 Inadmsibilty of Underlyig Facts or Data

Under both Civi and Criminal Rule 705, an expert is entitled to
disclose the facts and data that underlie his opinion. Thi allows the
expert to explai why and how he reached his conclusion and enables
the jury to asess more accurately the validity of the opinion. Th is
true even if the underlyig facts and data would otherwe be inadm
sible. i In the large majority of eaes, disclosure is clearly beneficia
and should routinely be permit.ted. In a small number of caes,
however, court may be required to exercise their discretion to liit the

disclosure of otherwe inadmissible data.
Otherwe inadmissible evidence xnay be disclosed only for the

limited purpse of explaiing the basis for an expert's opinion and not

as substative evidence.2 Ordinarily this distinction lacks practica
significace. Occaionally, however, a party may attempt to us the
otherwe inadmisible hearsay to support a rmding regardig some
other element of the cae. Th would be improper. For exaple,
under the Family Code, parenta rights may be involuntariy termt-
ed only if the court finds both that termination is in the clùd's be
interest and that the parent has engaged in certin statutoriy-enumer-
ated conduct, such as endangering the physical or menta well-being of
the child.' In appropriate circumstaces, an expert might be permtte
to tetify that termination would be in the clùd's best interes" and

might base that opinion in par on asertions made to hi by the chid
or others regardig the parent's conduct. These statements may be
recite by the expert in an effort to explain the basis of hi opinon.
They could not be us as substative evidence, however. Tht is, they

could not be usd to support a rmdig that the parent engaged in such
conduct. Nor may: otherwe inadmisible underlyig data relate by
the expert as explanation for hi opinion be used to support the
judgnent ina challenge to the suffciency of the evidence.

§ 705.3 the liite purp of explai the bais
i. Se § 703.3 supra. for hi expert opinion,. . . but not as

general proof of the truth of the underly-
2. Se Unite State v. Wriht, 783 ing matter. . . "). Se al Lewi v.

F.2d 1091, 1100 (D.C.Cir.1986) (psyehia- Southmore Savigs As'n, 48 S.W.2 iso,
trits reitation of what coefendat had 187 (Tex.1972) ("The exprt's heay is
told hi admible' to explai psychia- not evidence of the fact but only be on
trits diosis. but not for truth of what hi opinon."); Travelers In. Co. v. Smith,
co-efendat sad); Paddk v. Dave Ch 44 S.W.2d 541, 543- (TeLCiv.App.-El
tensn. Inc., 745 F.2d 125. 1262- (9th Paso 196. wrt rerd n.r.e.) (sttement by
Cir.1984) (audit report inble as d~ that he had ben worki on the
proof or contriution deficiencies, but ad- job when severe pai commence adm-misible for lite pUrp of explai ble for purp of expla physicia'.
basis or expert's opinion); Unite State v. opinon, but not as evidence tht dec
Raos, 725 F.2d 1322, 1324 (11th Ci.1984) sused inury in cours of employent).
(court explicitly note tht hearsy stte
ments were admitte only to show bais or s. V.T.C.A., 

Famy Coe § 15.02.
expert's opinon and not as substative ev- 4. E.g., Lae v. Jeffersn Ct. Chd
dence); Fox v. Taylor Divig & Savage Welfar Unit, 56 S.W.2d 130, 182 (Tex.
Co., 694 F.2d 1349, 135 (6th Ci.1983) ("An Civ.App.-Beaumont 1978, writ ref'd
expert is permitte to dilos heary ror n.r.e.).

535
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§ 705.3 OPINIONS AND EXERT TESTIMONY Ch 7
Rule 705

Criinal Rule 705(d) addresses the problems posed by expoing the

jury to otherwe inadmissible evidence that an expert has considered

in fonnulating his opinion. It directs the court to balance theproba.
tive value of the underlying facts in explaining the opinion against the
danger that the jury will use them for an improper purpose. If the
danger of improper use outweighs their probative value, Criinal Rule
705(d) mandates their exclusion. The court may prohibit any mention

whatsoever of the otherwe inadmissible underlyig facts. Alterna.
tively, the court may simply restrict the expert to a description of the
typs of underlying data upon which he relied.s Usually, however, a
limiting instruction wil suffce to negate the danger that the jury wil
improperly consider the inadmisible hearsay for its substative pur-
pose 8 and Criminal Rule 705(d) requires that one be given upon timely
request.

Despite the absence of any comparable proviion in Civi Rule 705,
the authority and duty of the court to take such action pursuant to

Rules 105(a) and 403 cannot be doubted.7 Indeed, the Supreme Court
recently stated that an expert ordiary should not be permtte to
relate hearsay conversations with thid parties, even if such conversa-
tions fonned part of the expert's opinion. 8 This language, contaed in
dictum and made without reference to Rules 703 and 705, is il-
considered and overbroad. The design of these rules was to alow
expert to testify in a way consistent with the manner in which they
conduct their professional activities. If an expert has relied upon
hearsay in fonning an opinion, and the hearsay is of a ty reasonably
relied upon by such expert, the jury should ordiariy be permitte to

hear it. Exclusion is proper only when the court finds that the dager
that the jury will improperly use the hearsay outweighs its probatiye
value for explanatory purposes.

In a relate vein, the court should not aHow opposing counsel to

use cross-examination as a means õf bringig inadmisible hearsay or

opinions before the jury. Although counsel must be permitte to
conduct a thorough crossxamination, he may not use inadmisible
hearsay report or data of others to impeach the testifyig expert when
the expert did not rely on the material in question.9

7. Ct. Almonte v. National Union Fie
Ins. Co., 787 F.2d 763. 770 (1st Ci.1986)
(tri court shoiid not have alowed exprt
on arsn to tetify to heary statements
upon which he relied in reachig conclu-
sion that fire was caus by arsn where
statements went to question of who st
fire rather than simply whether (ir 'Was
deliberately set).

Ii. cr. Grihaw v. Ford Motor Co., 119
Ca.App.3d 757, 7889. 174 Cal.Rptr. 34,
369 (1981) ("Whe an exprt may state on
diec exination the matters on which
he relied in forming hi opinon,he may
not tetify as to the deta of such matters
if they ar otherw inadisible.").
6. But se Unite States v. Wright, 783

F.2d 1091, 1101 ro.C.Cir.1986) ("in some
ince, even the most caefully drafte
litig intructions direcing the jury not
to consider a statement for its truth will
proe inuficient to protet a criminal de-
fendat").

8. Birchfeld v. Texakaa Mem. Hasp.,
747 S.W.2d 361, 365 (Tex.1987).

9. Se Bobb v. Modem Pruct Inc.,
64 F.2d 1051, 105 (5th Ci.1981) (tri

536
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Agenda item iv also included a proposal concerning Rule
705 of the Texas Rules of Civil Evidence set forth in the
letter of Attorney Harry L. Tindall attached hereto under
Item iv of the agenda. The Comrni ttee found that the
concerns of Attorney Tindall would be satisf ied by a
recommendation that the Committee made to the courts
following the 1988 meeting as follows: '

Rule 705 of the Texas Rules of Civil Evidence
should be amended as indicated below:

li (a) The expert may testify in terms of
opinion or inference and give his reasons I'A ~"'r t(l-ll-
therefor without prior disclosure of the
underlying facts or data, unless the court
requires otherwise. The expert may
l!. anil disclose on direct examination, or be
required to disclose on cross-examinat ion i theunderlying facts or ~
(b) When the ~l'g-EËr_J..Yi-~~__'f~St~Pi:___ __t~~!'_Cl~~'
pe___.tpjidm.tssible in lEv i.fence tor any ..u"!..S_~
pthe-r__tl.am to eXJ2lain..r. SU.P.P9.r_t.._ ta-~_ ~:Kp~rt' s

9.P_lnJgn __2.T_ _j.-DJer~nc~_,_ the _ cour_t ___.__~~£J. u-g.§
tl:~--nderlyiii facts____or __È-~t-a if th~___d_ap~!: .
!l1at_thEi will be us_~d for an improper-pur'p_Qs_~~~
outwelghs their prpbative value as
exp.lanation or supp.oi:t-for __:t_h~_...ltPert_'~
gpj.nion.lf the facts or data are ~isc10seg
~efore t-.t-ELY. a limiting instructip'p _of _t_pe
court shall be qiven upon reaue.st~

The Committee voted to re-urge this proposal.



SCAC SUBCOMMITTEE RECOMMNDATION

/£V I ¡J£r,JC~ SU8COMMiotTEE
£:W~IRE/Yi: (.(¡U~on HDVI SDHY (.Or"l'''1 -nF-E.

REQUEST FOR NEW RULE O¡l CHANGE DF EX ISTING RULE - lEXAS RULES OF
E:V 1 LiE:NCE

1. EXACT WORDING LiF EXIS-llNß RULE:
C I V 1 L PRACT I CE AND REl'lED 1 ES CODE,

Si 8. eieii. i. Aff idavi t Concer~ni rig Cost and Necessity of
Ser~v ices

(a) ~h is secti on appl iesto civi i act ions only, but not to
an act ion On a sworn account.

(b) Uriless a contr~overting e\ffide\vit is filed as provided
by-this section, an affidavit the\t the amount a person
charged for a service was reasonabl e at the tiMe and
place that the service was provided and that the
service was necessary is sufficient evidence to suppo)'~t
a finding of fact by Judge or Jury that the amount
chëwged was )'~easonable o)'~ that the service was
necessary.

(c) The affi davit must:
(1) be taken before an officer with authority to

administer oaths;
(2) be made by:

(A) the person who p)'~ovide the service= or
(B) the person in charge of records showing the

service provided and charge made; and
(3) include an itemiz~d ~tatement of the service and

cha)'~ge.
(d) The par~tY off-ering the affidavit in evidence or the

par~ty' s attorney must fi Ie the affidavit with the clerk
of the court and serve a copy of the aff i.davi t on each
other party to the case at least 30 days before the day
on which evidence is first p)'~eserited at the trial of
the case.

(e) A party intending to controvert a claim reflected by
the affidavit must fi le a counteraffidavit with thecl er'k eif the coiirt and se)'~ve a copy of the
counteraffidavit on each other party or the party's
attorney of record:
(1) not later than:

(A) 30 days after the de\y he received e\ copy of
the affidavit; and

(B) at least 14 de\ys before the day or, which
evidence is first presented at the trial of
the case; or

(2) with leave of_ the court, e\t any time before the
commencement of evidence at trial.

(f) The count.er.affidavit must give reasonable notice of the
basis on which the Pe\rty filing it intends at trial to
controvert the claim reflected by the initial affidavit
an must be taken before a person authorized to
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administer oaths. lhe counteraffidavit must be made by
a pet~s.=,Y-1 whi=, is qualified, by kni:.wledge, skill,
expet~ieY-,ce, tt~airiiY-i~, educatie.n, Ot~ either exoertise, to
testify in contravention of ali or part of an of the
matters contained in the initialaff:

.-.c.. PROPOSED RULE: NARK THROUGH DELETIONS TO EXISTING RULE WITH
,

D¡:lSHES; UNDERLINE j.'ROPúS£D NEW WDHDING:

See.--:r8.et2:r. RI.tle 9Ø2 (12) . Affidavit Concerning Cost and

Necessity Df Services.
(a) 7h~~-~ee~~oM-~pp~~e~-~o--e~Y~~-~e~~o"~--o"~y,-b~~--no~-~o-be

~e~~on-on--l!-~tioi-"-l!eeo1:"~1:--fb-T--l:"~e~~-~-eo"'è,.oYe,.'è~n~-1!-f-f.;d1!Y';~

~~-+.;~ed-l!!!-t)i-oY.;ded-by-~h.;!!-~l!e~.;on, Exceot to an c'ct i on on a

$wot~ri acee.unt, an affidavit that the amount a person charged for

a set~vice WaS t~easoY-lable at the time and place that the se)"~vice

was provided and that the service was necessary is sufficient
evidence to support a finding of fact by Judge or Jury that the

amourit cha)"~Ged was reasonable and thc't the service was necessary.

+e~ (b) The affidavit must:
(1) be taken before an officer with authority to administer

oaths;
(2) be made by:

un the person who provided the service; or

(B) the person in charge of records showing the

service provided and charge made; and

(3) include an itemized statement of the service and

charge.

+cl~ (c) The party offeririg- the affidc'vit in evidence or the
party's attorney must fi le the affidavit with the clerk

of the court and serve with copy of the affidavit on
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+et- (d)

( 1)

(2)

each other part y to the case
~~
~

f
,~,

the day on which evidence is ~~
t'

trial of the case.

A pat'ty iriteridirig tc:i cc:.ntrc:iv

the affidavit must fi le a c
c 1 et' k of andthe CC:lll t't

counteraffidavit on each othe
at t.orriey c:if t'ecot'd: \ü

~~ ~

no latet' than:
(A) 30 days after the day h

aff idavi t; and

(B) at 1 east 14 days before ~

is first presented at th~

with leave of the court, at any t il'e before the
commencement of evidence at ~rial.

+f+ (e) The cc:iiiritet'aff idavi t must gi ve t'easonable riot ice of the
basis on which the party filing it i.ntends at trial to
controvet't the claim reflected by the initial affidavit

and must be taken before a person authorized to
administer oaths. The counteraffidavit miist be made by

a persi::n who is qual ified, by know 1 edge, sk i 11,

experience, tt'aining, edlicatioyi" C:it' other expertise, to

testify in contravention of all or part of any of the

mat~ers contained in the initial affidavit.

(f) A form for the affidavit of such person as shall make

siich affidavit as is permitted in paraQraph ta) shall

be sufficient if it follows ~his form. althouQh this
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each i:,thet~ pat~ty to the ca.se at least 312 days before

"\:he day on which evidence is first

trial of the case.

+et- (d) A pa rt y i nt erid i r'!;1 to cClnt t~Civert a c 1 a i fl t~e f 1 ect ed by

the affidavit must file a counteraffida~i~ wi~h the

presented at the

cl et~k of the CCIUt~t and serve a copy of the

counteraffidavit on each other party or the party's
attorney of record:

(1) no later than:

(A) 30 days after the day he recei yes a coPy of the
affidavit; and

(B) at least 14 days before the day on which evidence

is first presented a~ the trial of the case1 or

(2) with leave of the court, at any time before the

commencement of evidence at trial.

+1"+ (e) The couritet~affidavit mLlst give reasonable Y"icitice of the

basis on which the party fi~ingit intends a~tri.l to

controvert the claim reflected by the initial affidavit

and must be taken before a pet~son authorized tCI
administer oaths. The counteraffidavit mLlst be made by

a pet~si:in who is qual ified, by knowledge, sk i 11,

experience, training, education, or other expertise, to

testify in contravention of all or part of any of the

matters contained in the initial affidavit.

(f) A form for the affidavit of such person as shall make

such affidavit as is permitted in paraQraph (a) shall

be sufficient if it follows this form. althouQh this
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3. CHANGE REQUESTED BY:
Mr. Harry L. Tincall
Tind.ail & Fcistet~
2801 1 exas Commerce Tower
Houst.::n~ïexas T1ØØ2-30':4

4. BRIEF STATi:tllENT OF REASONS FOR REQUE:S"fED CHANGES AND
ADVANTAGES TO BE SERVED BY PROPOSED NEW RULE:
"I prcipose that Rule 802, Texas ¡'wles eif Civi 1 Evidence, be

amended bv adcing a new subsection (12) to incorporate Section
18.Ø0i., Civil Pt'actice and Remedies Code. The Pt~eiposal is a
literal adoption of the statute~ with minor grammatical changes.
The feit~m .affidavit has beer, added and is pattet'ried aftet' Rule
902 ( 1 ,¿) . "

5. BR1EF STA-'lí::.IllENT OF ARGUrllEIi.¡S AGAINST PROPOSED NEw RULE:
The rule would provide that he affidavit is sufficient to

support a finding of fact. The rules of evidence deal withs.dn~~Êi9ili~ and not with suffi£_ienc~. 10 breach .that line
would cet~tainly open fle.odgates. The pt'ogenite1t" eif sectior,
18. øøi was at't icle 373-¡h, and Pt'oposals for putt i np 3737.h into
the evidence rules have been rejected by both the SLIPt'eme COUt~t
Advisl:it~Y Committee and the State Bat' Committee or, Administt'at iori
of the Rules of Evitience. The line should be held barring
sUfficiency matters from the evide~ce rules.
b. ANY SPECIAL COiYi1iENTB B-y EVIDE.NCE SUBcOtllr"lllT~E t"Ër"lBEHS:

L,:iw:" I would cel"~tai nl y be interested i ri hê:at'i ng
arguments wi th regard tp taki n~ out a t'ul e of ci vi 1 procedure
that has been a loncstanding rule and relying on its counterpart- .. .
in the Rules of Evidenee."

0' Quinn: "The use ~f affidavits to make prima facie proof
of the eost and necessity of services is welcomed addition to our
1 aw. "

7. EV 1 DENCE SUBCOMJ1i 1 lT EE RECQJtit1iENDAT 1 ON :

For new rule 4-2. a members abstaining.
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UNIVESITY OF HOUSTON LAW CENTER
UNIVERSITY PARK
HOUSTON, TEXAS 7700
713/749.1422 l/ // - c¡ 0 ;ì

\ê
UNIVERSITY OF HOUSTON /J , /l i ~"i. -LAW CENTER ( I(/J ¡/ ~ -

January 13, 1989

Members of Standing Subcommittee on Rules of Evidence, Supreme
Co u r t A dv i 5 0 r y C omm i t tee : Ms. E i a 1 n e Car Iso n, Mr. F ra n k i 1 n
Jones, Jr., Mr. Gilbert I. Lowe, Mr. Steve McConnico, Mr. John M.
O'Quinn, Hon. Jack Pope, Mr. Tom L. Ragland, Mr. Harry M.
Reasoner, Mr . Anthony J. ßadberry.

H~rry Tindall has
Rules of Civil Evidence.

re commended some ch ange s
These are set out below.

in the Texas

W 0 u 1 d you pIe as e v 0 t e for 0 rag a ins t his pr 0 p 0 s a i s numb ere d

1,2, and the evi dence aspect of 3.

The procedural p.art of proposal number 3 should be sent by
hIm to the appropriate subc.ommittee. The same goes for proposal
numb e r 4.

Further, please add any arguments for or against 1, 2 and 3.
S h 0 u l- d your add i t ion sin d i cat e the nee d , I w ill sub m i t the s e
proposals to you for reconsideration. Based on your vote, I will
prepare the subcommittee's recomme tlon to the AdvisoryCommittee. /r pCv~(J/ ~(C~

e ell H.~lakelY, Chairma
E i dence Subcommi t tee

cc: Mr. Luther H. Sou les, I I I, Chai rman
Supreme Court Advisory Committee

Mr . Harry Tindall
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TINDALL & FOSTE R.
ArrORNEY5 AT LAW

2801 TEXAS COMMERCE TOWER.

HOUSTON. TEXAS 77002-3094

TElfPHONE (713) 229-6733

TELECOPIER (713) 226-1303

HARRY L TINDALL.
CHARLES C. FOSTER..
PATRICK W. DUCAN..
KENNETH ¡AMES HARDER
LYDIA C. TAMEZ
'AN ICE E. PARDUE
CARY E. ENDELMAN

BOARD CERTIfl EO - TEXAS BOARD

OF LECAL SPECIALIZATION

December 19, 1988
-fAMILY LAW

, oolMMICRATION a NATIONALITY LAW

Newell Blakely
University of Houston Law Center
4600 Calhoun
Houston, Texas 77204-6371

Re: Proposals for amending Texas Rules of civil Evidence and
related rules

Dear Newell:

I am writing to make the following suggestions as amendments to
the Texas Rules of Civil Evidence:

(1) I propose that Rule 705 be restored to its former version.
It has become a much-abused practice for a party to call .an expert
witness and then to ask the expert witness on direct examination
what facts or data they relied upon in forming their opinion. The
expert is then given full opportunity to disclose to the jury on
direct examination much hearsay which would otherwise be kept from
the jury. I do not think this was the intended purpose of the
current rule, and completely reverses the approach by the Federal
Rules of Evidence and, from my research, is an approach taken in
no other jurisdiction in the United states. I have read the
commentary as contained in the University of Houston Law Review.
The state Bar Evidence Committee's comment was that "creative"
obj ections have been raised as to whether the basis of the expert
opinion could be disclosed ön direct examination. Frankly, I don't
think its very creative under the former rule in that while the
expert can disclose the sources of his information, he was not
allowed to testify at length as to all of the hearsay data relied
upon. The rule is further made confusing by the statement in
Birchfield v. Texarkana Hospital, 747 S.W.2d 361 (TeX. 1987),
wherein Justice Wallace said:

"Ordinarily an expert witness should not be permitted to
recound a hearsay conversation with a third pers.on, even if
that conversation forms part of the basis of his opinion.
Tex.R.Evid. 801, 802."

(2) I propose that Rule 902, Texas Rules of civil Evidence, be
amended by adding a new Subsection (12) to incorporate Section
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Newell Blakely
Page 2
December 19, 1988

18.001, civil Practice and Remedies Code. Texas Rules of Civil
Evidence, Rule 902 (12) would read as follows:

Affidavit Concerning Cost and Necessity of Services
,

( a) Except to an action on a sworn account, an
affidavi t that the amount a person charged for a
service was reasonable at the time and place that
the service was provided and that the service was
necessary is sufficient evidence to support a
finding of fact by judge or jury that the amount
charged was reasonable and that the service was
necessary.

(b) The affidavit must:

(1) be taken before an officer with
authori ty to administer oaths;

(2) be made by:

(A) the person who provided the
service; or

(B) the person in charge of records
showing the service provided and
charge mad~; and

(3) include an itemized statement of theservice and charge. '
(c) The - party offering the affidavit in

evidence or the party i s attorney must file the
affidavit with the clerk of the court and serve a
copy of the affidavit on each other party to the
case at least 30 days before the day on which
evidence is first presented at the trial of the
case.

(d) A party intending to controvert a claimreflected by the affidavit must file a
counteraffidavit with the clerk of the court and
serve a copy of the counteraffidavit on each other
party or the party i s attorney of record:

(1) not later than:

(A) 30. days after the dayreceives a copy of
affidavit; and

at least 14 days before the day

he
the

(B)
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on which evidence is first
presented at the trial of the
case; or

(2) wi th leave of the court, at any time
before the commencement of evidence
at trial.

(e) The counteraffidavit mùst give reasonable
notice of the basis on which the party filing
it intends at trial to controvert the claim
reflected by the initial affidavit and must be
taken 'before a person authorized to administer
oaths. The counteraffidavi t must be made by a
person who is qualified, by knowledge, skill,
experience, training, education, or other
expertise, to testify in contravention of all
or part of any of the matters contained in the
initial affidavit.

(f) A form for the affidavit of such person as
shall make such affidavit as is permitted in
paragraph (a) shall be sufficient if it follows this
form, although this form shall not be exclusive and
an affidavit which sUbstantially complies with the
provisions of this rule:

AFFIDAVIT-

Before me, the undersigned
personally appeared
by me duly sworn, deposed as follows:

authori ty ,
, who, being

liMy name is . I am over the
age of 18 years, of sound mind, capable of making
this affidavit, and personally acquainted. with the
facts herein stated:

"I am the custodian of records of
Attached hereto is/arepage(s) of records from -

These said __ pages of records are an itemized
statement of the services and charges as shown on
the record and are kept by in the
regular course of business and it was the regular
course of business of for an employee or
representative of , with knowledge of
the act, event, condition, opinion, or diagnosis
recorded to make the record or to transmi t
information thereof to be included in such record;
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and the record was made at or near the time of the
act, event, condition, opinion or diagnosis recorded
or reasonablY soon thereafter. The records attached
hereto are the originals or exact duplicates of the
originals, and are incorporated herein. II

"The charge for the
reasonable at the time andwas provided, and the
necessary. "

service provided was
place that the service
service provided was

Affiant
STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on , 19_

Notary PUblic, State of Texas

Printed Name ot Notary

My Commission Expires:

The proposal is a literal adoption of the statutes with minor
grammatical changes. The form affidavit has been added and is
patterned after RUle 902 (10) .

(3) I propose amending Rule 183, Texas Rules of Civil Procedure,
to be the same as Rule 43f, Federal Rules of Civil Procedure, which
reads as follows:

liThe Court may appoint an interpreter of its
own selection and may fix the interpreter IS
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or more
of the parties as the èourt may direct, and may be
taxed ultimately as costs,.. in the discretion of thecourt. ii -

The present rule speaks of summoning. interpreters and punishing
- them, which, of course, is never done in real practice. A comment
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would also be added to Rule 604, Texas Rules of civil Evidence,
cross-referencing Rule 183.

(4) I propose we repeal Rules 184 and 184a with a comment at the
Newell Blakely
Page 5
December 19, 1988
end of each repealed rule stating Rule 184 has been added to Texas
Rules of civil Evidence, Rule 202; and Rule l84a has been added to
Texas Rules of civil Evidence, Rule 203. There is no point in
having these rules duplicated, even though they may be quasi-
procedural. That logic could apply to numerouS rules of evidence.

(5) Finally, I solicit your opinions regarding the relevance of
Section 18.031, civil Practice and Reinedies Code. Is this needed?

i look forward to receiving your comments with respect to the
above.

Sincerely,

Harry L. Tindall

Ims

cc: Luther soules

00080



attached at the back.

H.T. PROPOSAL #2.

Rule 902( 12).
Services

Affidavit Concerning Cost and Necessity of

(a) Except to an act ion on a sworn account, and aff idavi t-
tha t t he amount a pe rs on charged f or a s ervi ce was reas onab Ie at
the time and place that the service was provided and that the
service was necessary is sufficient evirlence to support a finding
of fact by judge or jury that the amount charged was reasonable
and that the service was necessary.

(b) The affidavit must:

il be taken before an officer with authority to
admi ni s ter oaths;

L! be made by:
(A) the person who provided the service; or
(B) the person in charge of records showing the

service provided and charge made; and

(3) include an itemized statement of the service and
charge.

(c) The party Offering t.he affidavit in evidence or the
party's attorney must file the affidavit with the clerk of the
court and serve a copy of the affidavit on each other party to
the case at least 30 days before the day on which evidence is
first. presented at the trial of the case.

- ( d ) A par t y i n t end i n g t 0 con t rove r t a cIa i m ref I ec t e d by
the affidavit must file a counteraffidavit with the clerk of the
court and serve a 'copy of the counteraffidavit on each other
party or the party's attorney of record:

(1) not later than:

( A) 3 0 day s aft e r the day her e c e i ve s a copy 0 f
the affidavi t; and

(B) at least 14 days before the day on which
evidence is first presented at the trial of
the --ase; or

( 2) wit hIe a ve 0 f the co u r t, a tan y time be for e the
commencemen t of evi dence at tOr i a 1.

(e) The counteraffidavit- must give reasonable
basison which the party filing it intends at trial
the claim refL.ected by the initial affidavit and
before a person authorized to administer

not ice of the
to controvert
must be taken
oaths. The
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counteraffidavlt must be made by a person who Is qualified, by
know 1 e d g e, skIll, ex per I en c e, t r a i n i n g , e d u cat ion, 0 rot h e t

expertise, to testify in contravention of all or part of any of
the matters contained in the initial affidavit.

(f) A form for the affidavit of such person as shall make
such -afidavit as is permitted in paragraph (a) shall be
sufficient if it follows this form, although this form shall not
be exclusive and an affidavit which substantially complies with
the provisions of this rule:

AFFIDAVIT

Before me, the undersigned au'thority, personally appeared
who, being by me dully sworn, deposed as

f 0 1 1 ow s :

"My name is I am over th.e age of 18
years, of sound mind, capable of making this affIdavit, and
per son a 11 y a c qua i n t e d wit h the f act she rei n s tat e d :

"I am the custodIan of records of
Attached heretoi s fare page (s) of records from
These said pages of records are an itemized statement of
the s ervi ces and charges as shown on the record and are kept by

in the regular course of business and it was
the regular course of business of for an employee or 

representative of , with knowledge of the act, event,
condition, opinion, or diagnosis recorded to make the record or
to transmit information thereof to be included in such record; 

and the record was made at or. near the time of the act, event,
condition, opinion or diagnosis- recorded or reasonably soon
thereafter. The r e cor d s - at t a c he d her e t 0 are the 0 rig i n a 1 so r
exact duplicates of the originals, and are incorporated herein.ff

- "The charge for the service provided was reasonable at the
time and place that the service was provided, and the service
p rovi ded was necess ary. "

Affiant
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STATE OF TEXAS
COUNTY OF

SIGNED under oath before me on 19

N.otary Public, State .of Texas

P r i n t e d Name 0 f Not a r y

My C.ommi s s ion Exp ires:

For prop.osal. "i prop.ose that Rule 902, Texas Rules of Civi 1
EVidence, be amended by adding a new subsecti.on (12) to
incorporate Secti.on 18.001, Civi 1 Practice and Remedies C.ode.
The prop.osal is a literal ad.opt..on .of the statutes with min.or
grammatical changes. The farm affidavit has been added and is
pat t ern e d aft e r Ru 1 e 9 0 2 ( 10) . "

Against pr.op.osal. The rule w.ould pr.ovide that the affidavit is
sufficient t.o supp.ort a finding .of fact. The rules .of evidence
deal with admissibility and n.ot with sufficiency. T.o breach that
line w.ould certainly .open fl.o.odgates. The progenit.or .of section
18.001 wa.s article 3737h, and pr.op.osals far putt.ng 3737h int.o
the evi dence ru les have been re j ected by b.o th the Supreme C.ou r t
Advis.ory C.ommittee and the State -Bar C.ommittee .on Administrati.on
.oft heR u 1 e s a f E v ide n c e_. The li n e s h au 1 d be he I d bar r i n g
sufficiency matters fr.om the evidence rul~s.

H . T. PRO P 0 S AL # 3

Rule 604. An interpreter is subject to the provisians of theserules relating t.o qualificati.on as an expert and the
administrati.on .of an .oath .or affirmati.on that he will make a true
translati.on.

C.omment: See Rule 183, Texas Rules .of Civil Procedure,
respect i ng app.oi ntmen t .of i nt erpre t er s .

Far proposal. "I pr.opose amending Rule 18~, Texas Rules .of Civi 1
P r ace d u r e, t.o bet he same as R u 1 e 4 3 f, Fe de r a i R u 1 e s 0 f C i viI
Pr.ocedure, which reads as fallows:

"The C.ourt may app.oint an interpreter .of its .own
selecti.on and may fix _ the interpreter's reas.onable
c.omp.ensati.on. The c.ompensati.on shall be paid .out .of funds
pr.ovided by law .or by .one .or more .of the parties as the
c.ourt may direct, and may be taxed ultimately as casts, in
the discreti.on.of the c.ourt."
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THE SUPREME COURT OF TEXAS
CLERK

~Lo\Y~1. WAKfIELD

CHIEf _Jl:snCE
n.¡mL-\ R Pl-IlIPS

.-\Lsn:' TEXAS -87 i i

JlsnCES
fRA,KLI)l S. SPE.-\
C. L. RW
TED Z. ROBERTSO);
'XllilA\1 W_ KIG.-\.I:-

R-\l1. A. GO:\Z.-\EZ
osc.o\ i- ~L--CZY

B.--AR-- G. CL1SER
ECGE);E.- COOK

October 24, 1988

Hr. Luther H. Soules, III, Chairman
Supreme Court Advisory Commi ttee
Soules & Reed
800 Milam Building
San Antonio, TX 78205

Dear Luke:.

EXCCTI"E .-\ST-
'XlliL-\1 L. \X1LIS

ADMINISTR--TI"E .-\ST.
;\Lo\Y.--':- DEfIBACGl-

Enclosed is a copy of a letter from Wendell Loomis, as well
as copy of my response.

Please see that the matter is presented to the Supreme Court
Ad v i so ry Comm it tee.

i-JioJK : sm

Encl.

Cl

Kilqarl in

fJJ ii i /

~ 7-¿ ~~
Tf2/1jf WcL
S C! Os¿vJi ~
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THE StJPHE~iE COURT OF TEXAS
Cl IJEFJl'STlCE

11 IO~i\~ R PHlll.PS
P_O BOX 122.11 C\I'ITOL S-i:\Tf():- CLEHK

~iARY ~I \\í\KEFlELDAl"TI:\. nx-\s 7H- I I

Jl"STICES
FR-\:\KI.S S_ SPEARS
eL.KW
TED Z_ ROBERTSO"
\\'IlLL.\.\l \\'_ KILGAIU.IN
R-\11_ A_ GO"z.\I.EZ
OSG\R H. ~iAL"Y
lWUlARA G- Cll.\ER
ElGE"E:\ COOK

E"\Ecnl"E ASS"T_ .

\\'IlLL-\\1 i- "-¡¡LIS

October 24, 1988 AD~II:\ISTRATl\ F. .-\S'T
"IARY A":' lJEFIBAI:GH

Mr. Wendell S. Loomis
Attorney at Law
3707 F. M . 1960 We s t
Sui te 250
Houstoni Texas 77068

Dear v\1endell:

Your letter of October 19 has been forwarded to me, asI
serve as the court i s 1 iaison to the Supreme Court Advisory Com-
mi ttee, the body that recommends Rules changes.

I understand your concern, and -I have forwarded a copy of
your letter to Luther H. Soules, III, Chairman of the Supreme
Court Advisory Committee.

Sincerely,

wi 1 1 iam W. Kilgarl in

i'H-ilK: sm

xc: i'1r . Luther H. Soules, I I I
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\;'VENDELL S. LOOMIS

October 19, 1983

ç/Uo,,,.!) at La..,

3707 F_M. 1960 WEST. SUITE 250
HOUSTO;-. TEXAS 77068

(713) 893-6600
FAX (73) 893-5732

Supreme Court of Texas
Supreme Cour t Building
P.O. Box l2248
Austin, Texas 78711

Attention: Rules COffmi ttee

Re: Rules 72,73,74,296,297, 306a(3), and 306a(4)

Gentlemen:

A matter has recently come up which, because of some diligence,
did not cause a loss of rights, however because of the interaction
of the above-described rules a serious problem may have been
created.
TO explain: The Cause No. 394,'74l_; HcQuiston, et al. vs. Texas
Workers' Compensation Assiçined Risk Pool was tr ied before Judge
Dibrell on September 7, 1 988. Shor tly thereafter Mr. Char les Babb
of the firm Babb & Hannasubmitt.e'd a proposed judgment to the
Court for the Court's signature on September 22, 1988. Mr. Babb
did not send me a copy of the proposed judgment or his letter to
the Court.

On October 3, 1988, I wrote Hr. Babb about the proposed judgment.
Enclosed is a copy of my letter of October 3, 1988, to Mr. Babb.

Enclosed is copy of Hr. Babb's letter and photocopy of judgment
t.¡hich t'¡as signed on October 4, 1988,by Judge DibrelL. Because
the judgment was signed on October 4 and Mr. Babb did not
communicate with me until October l2, I had to immediately prepare
and have Federal Expressed to Austin my Request for Findings of
Fact and Conclusions of Law. Enclosed is a photocopy of that
request and letter.

On October l4, I received _a postcard from Mr. John Dickson,
District Clerk, mailed October l3, 1988.

Conclusion: As can be seen Rule 72 does not include a proposed
j udgmen t. It only refer s to plead ings, pleas, or motions.
Nowhere other than by Rule 306a is the losing party entitled to a
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Eupreme Court of Texas
October l8, 1988
Page - 2 -

copy of the judgment, nor is the winning party who prepared the
proposed judgment to be submitted to. the Cour t required to furnish
a copy of this proposal to opposing counsel.

since Rules 296 and 297 require the demand for findings and
conclusions to be within 10 days after the signing of the judgment
and the clerk, being quite busy with other ma tters, apparently
interpreted "immediately" as 9 or 10 days, my right to findings
and conclusions may very well have been precluded.

I suggest that either Rule 72 be amended to incude "all documents"
submitted to the Cour t includ ing judgments or proposed judgments
and correspondence or Rule 306 be amended to require the winning
party to submit the copy of the proposed judgment to opposing
counsel so that he can stay on top of the date that the Judge has
signed it.

I would further suggest, however, that notice and demand for
findings and conclusions be amended to 20 or 30 days instead of
the 10 day "short fuse".
Fur ther, I don t t see any reason fo r having the pr epar ation and
submission of the findings and conclusion to be but 30 days after
judgment and, upon failure to comply, 5 days additional demand.

Of course in this case, we are in different cities and a day or
two is lost in mail delivery. Also, with cities the size of
Houston or Dallas or San Antonio where lawyers are scattered all
over, intra-city mail sometimes requires 3 or 4 or 5 days.

I have now been practicing 29 1/2 years before the Texas Courts.
I liked the old method of practice much more than I do today. It
used to be that, irrespective of the ~equirements of the rules,
counsel \/ere sufficiently courteous to -each other so that such a
situation as here described probably would not happen.

Very truiYYou.r~s,.,.

~ Il~ /-
/-y -.

fßt-¡ft. . ( l;7/LJ
i endell S. Loomis

HSL: slm
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\VENDELL S. LOOMIS
~iiO'l1iu ..lguU

3707 F.M 19W \\LSl. Sl'ITE :!5(:
HOUSl O~. TLXAS 770i,~

(731 t' 93--(,¡,(i
FAX C'13J ¡t93-57):

October 13, 1988

Mr. John Dickson
District Clerk, Travis County
Post Office Box 1748
Austin, Texas 78701

RE: Cause No. 394,74l¡ Marvin L. McQuiston and
Jacquelyn McQuiston vs. Texas Worker s 1 Compensation
Assigned Risk Pool¡ 201st Judicial District Court,
Travis County, Austin, Texas

Dear Sir:

Enclosed please find the original and one copy of the following
documen t for filing in the above-de scr ibed cause:

,

REQUEST FOR .FINDINGS OF FACT AND CONCLUSIONS OF LAW

By copy of this letter and Certificate o,f Service on document, we
certify that opposing counsel has been served with a true and
correct copy of this document.

Please acknowledge receipt of this letter and advise date of
filing by returning to us wi th your file stamp the enclosed extr a
copy of this document in the enclosed self-addressed stamped
envelope.

fiß¡¡~~ndell S. Loomis

WSL:slm

enclosure

cc: Babb & Hanna
Mr. & Mrs. Marvin L. McQuiston 00089



NO. 394,741

VS.

ì

ì

ì

ì

ì

ì

ì

TRAVIS COUNTY, TEXAS

MARVINL. MCQUISTON AND
JACQUELYN MCQUISTON

IN THE D I STRIC T COURT OF

TEXAS WORKERS i COMPENSATION
ASSIGNED RISK POOL 20lST JUDICIAL DISTRICT

REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW

TO THE HONORABLE JUDGE OF SAID COURT:

NCM COHE Plaintiffs in the above-enti tIed and numbered cause

and on this day, a time wi thin 10 days of the signing of the

judgment, Plaintiffs request findings of fact and conclusions of

law in accordance wi th Rule 296, said finàings and conclusions to

be prepared and fileà within 30 days of October 4, 1988, that is,

November 3, 1988.

Plaintiffs respectfully request the Court and counsel either

honor the timespecifie¿ by Rule 297 or 'alternatively agree in
writing for a time certain for the filing of said finàingsand

conclusions so as to comply wi th Rule 297. In this connection it

is called to the Courtl s and counsell s attention that counsel for

Plaintiffsl offfice is in Houston, Texas and that mail and/or

courier takes at least 1 to 2 days and that Rule 297 provides a

very "short fuse" of 5 days.

RESPECTFULLY SUBHI TTED_ this the l3th day of Oc tober, 1 988.

250
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the above and
for egoing REQUEST FOR FINDINGS OF FACr AND CONCL USIONS OF LAW was
deposited in the U.S. mail to BABB & HANNA, attorneys for
Defendant, on the 13th day of October, 1988, first class mail,
postage prepaid and certified mail, ìeturn receipt requested.~/~ /(;Mø:~.~ . LOOMIS
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BABB & HANNA
R,r.- í~ ~ j", ,..:-. - "' - "\l._.._(l__..~¡ ,",;'; , '-

i,.. .,

...", ,
.A. !'ROFES510SAL COR?OF_"TIO~.

Çr-~"..=-LE~ M. Bl..=
~l.AXK. 1. ¡...A.~S':'.

CE".R.!.E.Sf :i....!~":. IP_
I R-iCr..U'.P.. l..t..".c.:S

J~:HTH L l-'\lt7
\1;O:fORD D::¡'IU~
C."Tn:lUNE L. TABOR.

~UZl"¡'E U¡'D:R'X.OOD

!...~ FtRC'J.sO~

s\.:: :.C .~:'?:'~~ A',/:l.i.i:

po C:;r_a.','.TK ~~\~:
..us::!'.: lL~_"-S 7576-:

S:¿'473'ó6X

October 10, 19.88

nUCOPIER
322-9274

Mr. Wendell S. Loomìs
3707 FM 1960 west, Suìte 250
Houston, Texas 77068

Re: Cause No. 394,741; Marvin L. McQuìstìon and
Jacquelyn McQuìstìon v. Texas Workers i compensation
Assigned Risk Pool; In the 20lst Judìcial Distrìct
Court of Travis County, Texas

Dear Wendell:

Enclosed please fìnd a copy
above-referenceõ cause whìch was
September 22, 1988.

of the. Judgment regarding the
submì tted to Judge Dìbrell on

Sorry for the delay ìn sendìng you an executed copy of the
Judgment, but Judge Dìbrell àìd not sìgn it untìl October 4, 1988.

Very truly yours,,~¡ii ~/
Charles M. Babb

Enclosure
CHB / pg
ci-rn 1 / 0 73

00092



Cause No. 394,741

MARVIN L. McQUISTON and
JACQUELYN McQUISTON

§
§
§
§
§
§
§

IN THE DISTRICT COURT OF

vs. TRAVIS COUNTY, TEXAS

TEXAS HORKERS 1 COHPENSATION
ASSIGNED RISK POOL 201ST JUDICIAL DISTRICT

JUDGMENT

On the 7th day of September, 19.88, carne on to he heard the

above-entitled and numbered cause. The plaintiffs, Marvin L.

McQuiston and Jacquelyn l1cQuiston, appeared in person and by their

attorney of record and announced ready for trial, and defendant,

Texas h'orkers 1 Cornpensation Assigned Risk Pool, appeared in person

and by its attorney of record and announced ready for trial, and no

jury having been demanded, all matters of fact and things in

controversy .,¡ere submitted- to the Court. '
The Court, after hea.ring the evidence and arguments of

counsel, is of the opinion that plaintiffs had made no showing on

which it could grant their equitable b~ll of review as prayed for

in their pleadings on file in this cause, and that plaintiffs 1

peti tion should be in all things denied, and judgment granted for

defendant.

It is therefore ORDERED i ADJUDGED, AND DECREED by the Court

that plaintiffs' petition for equitable bill of review and all

other relief prayed for in plaintiffs 1 pleadings on file herein are

in all things denied, ane judgment is hereby granted for defendant.

- 1 - 00093



All costs of Court expended or incurred in this cause are

hereby adjudged against plaintiffs. All other relief not expressly

gra~ted herein is denied.

Signed this L1th day of October, 1988.

Isl JudGe Joe Dibrell
JUDGE PRESIDING

00094
- 2 -



WENDELL S. LOOMIS
c-ll.'l'tnz... ù.t ..uU'

October 3, 1988

3707 f-M 1%0 W!:SL. SL'ITE ~~l:
lIUL'STOK TEXAS 770l,

(7131119:;-MOO
FAX (7131 ~93-573:

Babb & Hanna, P.C.
905 Congress Avenue
P.O. Drawer 1963
Austin, Texas 78767

Attention: Bon. Charles Babb

Re: No. 394,74l;Marvin L. McQuiston, et aL.
vs.Texas Worker i S Compensation Assigned Risk Pool;
20lst Judicial Distr ict Cour t, Tr avi s Coun ty, Texas.

Dear Charles:

Following the Tr ial it was my understanding that you were going to
submit a Judgment for entry by the Court.

I have heard nothing from you nor have I received notification by
the clerk that the Judgment has been submitted for entry or hasbeen entered. '
I am -quite anxious to move forward with this case, either by
appeal or Yliping out this debt plus some other obligations for my
client by a bankruptcy pr oceeding, whichever will be the easiest
and cheapest on client1s part.

I am inclined to believe tha t we will go ahead wi th an appeal as
there are some interesing aspects I would like to have the Third
Court of Appeals look at and write on.

In any event, may we please hear from your by return mail.

Very truly your s,

~enàell S. LOOii s

WSL: slm

cc: Mr. & 11rs. Mar'\in McQuiston 00095



LAW OFFICES

LUTHER H. SOULES III
ATIORNEYS AT LAW

APR.OFESSIONAL CORPORATION

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHER ClARK
ROBERT E. ETLINGER
MARY S. FENLON
PETER F. GADA
lAURA D. HEAPJ
REBA BENNETI KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PATIERSON
LUTHER H. SOULES II

TENTH FLOR

REPUBLIC OF TEXA PlAZA

175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

WAYNE I. FAGAN

ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073

November 2, 1988

Mr. Russell McMains
Edwards, McMains & Constant
P.o. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice William W. Kiigarlin. Please be prepared to
report on this matter at our next SCAC meeting. I will include
the matte.r on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable William W. Kilgarlin
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OFACE
RALPH H. BROCK
Chairman
1313 Broadwy. Suiie 6A
P.O. Box 959
Lub Texa 7908 -
MICHAELA. HATCHELL

Chairriian.Eled
0500 First Place
P.O. Box 629
Tyler, Texas 75710

ROGER TOWNSEND
Vice.Chairmn
1301 McKinney Sire
Housion, Tex 7710

RUSSELL I i. McMAINS
Secrciary.Treasurer
1270 Texa Commerc Plaz
P.O. Box 2l
Corpus Christi, Texa 73-03

CoUNCU

DONALD M. HUNT

,~;-:J;E ScOIT',;t.4AnionIO

(Term Exire 1988)

CLARENCE A GUITARD
Dallas

MARVIN S. SLOMA
Dallas

(Term EA-pire 1980)

BEVERLY WILLIS BRACKE
WKO

JOliN S. WAIT
Dalla

(Tenu Exire 199)

Nh'WTI EonoR
LYNNE LIBERATO

Chier Stare AlIome
First Court or Appeals
1307 San latinia
HaUSiaR, Tex 172

CoMMfI
1101'. JOE R. GREENlILL

Stale AppeUale Rule

CIIARLES D. Bur
Siai. Appellate Practi""

SIONEY POWE
FeUeral Appellaie Practic

lIoN. PRESN H. DIAL
Appellaie CounLian

MICllAf.LA. IIATCHELL
Conunuing.L.gal Educion

MICHOL O'CONNOR
ø,.!;,"ti,grms

, 5:.~.'r.':_~) E LIßERA TO

i-~:;:: ;../icarions

I-S ~ ~
STATE BAR OF TEXAS

~~¡\R OF l: h - rJ(1 --'~~ lILU. ~L ø
.et~ if1P'~t¡~

APPEUAlE l'RAcuæ"' ADVOCCY SEcn~ ..

Friday, January 22, 1988
Please Reply to

P.o. Box 959

Lubbock, Texas 79408,/
Hon. Joe R. Greenh(
BAKR & Bo~
98 San Jacint6' Blvd.
Suite 1900
Aus.ti Texas 78701-4039

"

Dear Justice Greenhil:

Writing in the January, 1985 Texas Bar Journal, Judge Clarence A. Guittard
observed that "( m)any of the differences between the practice in civil and
crimìnal appeals have no logical or practical justification . . .." His article
reported on the work of an Advisory Commttee on Appellate Rules that
drafted proposed rules to bring civil and criminal appellate practice into har-
mony. The legislature gave rule-making authority to Court of Criminal Ap-
peals, and that Court and the Supreme Court adopted a uniform set of rules
governing posttrial, appellate and. review in civil and crimìnal matters.

Although the Court of Crimial Appeals did not join in the Supreme Court's
adoption of Rule 114, effective Januar 1,' 1987, the general uniformìty of
the appellate rules did not begin to disappear until the adoption of recent

amendments to the Rules, effective Januar 1, 1988. Specifically, while both
cour adopted identical versions of Rules 53, 74, 121, 122, 131 and 136, they
adopted slightly different versions of Rules 15 a, 54 and 133. The Supreme
Court also adopted amendments to Rules 13, 43, 47, 49, 52, 84, 85, 90, 140,
and 182 which were not adopted at all by the Court of Criminal Appeals.

Rules 15a, 52, 54, and 90 are applicable both to civil and crimnal appeals.
The rest are applicable only to civil cases. The net result, however, is that
two diferent versions each of Rules 13, 15a, 43, 47, 49, 52, 54, 84, 85, 90,
133, 140, and 182 exìst side-by,.side on the books. This is confsing to
practitioners and compounds the likelihood of mistake and error.

Surely the two rule-maKìng Courts can get together to rectify this situation
and prevent it. from happening again. I am writing to ask you, as Chairman
of the Section's Commttee on State Appellate Rules, to look into the matter
to see if there is anything that your Commttee or the Section can to do to
faciltate their work.

Please let me know if I can be of any assistance.

Yours very truly,

Ralph H. Brock
RHB/ 00097



LAW OFFICES

SOULES. R.EED 8 BUTTS

KENNETH W. ANDERSON
KEITH M_ BAKER

STEPHANIE A. BELBER

CHARLES D_ BUTTS
ROBERT E. ETLINGER
MARY 5_ FENLON
PETER F_ GAZDA
REBA BENNETT KENNEDY
DONALD l- MACH
ROBERT D. REED
HUGH L SCOTT. Ill.
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H_ SOULES III
W. W. TORREY

800 MILAM BUILDING' EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXA 78205

(12) 224,9144
WAYNE i. FAGAN

ASSOCIATED COUNSEL

TELECOPIER

(12) 224-7073

January 28, 1988

Mr. Russell McMains
Edwards, McMains & Constant
P. o. Drawer 480
Corpus Christi. Texas 78403

Re: Proposed Changes to the Rules of Appellate Procedure

Dear Rusty:

I have enclosed comments. sent to me by Ralph H. Brock,
Chairman of the Appellate Practice and Advocacy Section,
regarding proposed changes to the Rules of Appellate Procedure.
Please be prepared to report on this matter at our next SCAC
meeting. I will include the matter on .our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

yours,~~
H. SOULES III

LHSIII/hjh
Enclosure
cc: Justice James P. Wallace
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Hon. Joe R. Greenhil
Friday, January 22, 1988
Page two

cc: Hon. James P.Wallace
Supreme Court of Texas
P.o. Box 12248
Austìn, Texas 78711

Hon. Sam H. Clinton
Texas Court of Crinal Appeals
P.O. Box 12308
Austin, Texas 78711

Hon. Luther H. Soules il, Chairman /'
Supreme Court Advisory Commttee
SOULES, REED & Burs
800 Milam Building
San Antonio, Texas 78205

00099



LAW OFFICES

SOULES. REED 8 BUTTS

KENNETH W. ANDERSON
KEITH M_ BAKER

STEPHANIE A. BELBER

CHARLES 0_ BUTTS
ROBERT E_ HUNGER
MARY S_ FENLON
PETER F. GAZDA
REBA BENNETT KENNEDY
DONALD l. MACH
ROBERT 0_ REED
HUGH L. SCOTT. JR.
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H. SOULES III
W. W. TORREY

800 MILAM BUILDING' EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXA 78205

(512) 224-9144 WAYNE i. FAGAN

ASSOCIATED COUNSEl

TElECOPIER
(512) 224-7073

December 24, 1987

Mr. Russell McMains
Edwards ,McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Proposed Changes to the Rules of Appellate Procedure

Dear Rusty:

I have enclosed comments sent to me through Justice J.ames P.
Wallace regarding proposed changes to the Rules of Appellate
Procedure. Please be prepared to report on this matter at our
next SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

..

LHSIII/hjh
Enclosure
cc: Justice James P. Wallace

Very

SOULES III
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CHIEF JUSTICE

JOHN L. HIl

JUSTICES
ROBERT M. CAMPBEl
FilNKLIN S. SPEA
C. L. RAY

JAMES P. WALCE
TED Z. ROBERTSON
WIIAM W. KIGARIN
RAUL A GONZAEZ
OSCA H. MAUZY

THE SUPREME COURT OF TEXAS
P,ü BOX 12248 CAPITOL STATION

UERK
MARY M. WAKFIELD

AUSTIN, TEXA 787 i I EXCUT ASST.
WIIAM L. WIllIS

ADMINISTRTIVE ASST.
MAY ANN DEFIBAUGH

December 14, 1987

Mr. Doak Bishop, Cb-a-i-rrtãn---
Administration,-cf Justice Commi ttee
Hughes & Luce
1000 Dallas Bldg.

__Dallas, Tx 75201

~
~1.-- rf ~
SC1 ~-~~t~

/

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts
800 Milam Building
San Antonio, Tx 78205

Dear Luke and Doak:

There is some feeling among members of the Court that
the Supreme Court should promulgate a rule authorizing the
current practice of ordering an unpublished court of appeals'
opinion to be published in appropriate circumstances. will
you please have your appropriate subcommittees look at this
matter.

Sincerely,

Wallace

JPW: fw
Enc losure

00101



CHIEF JLSTICE

JOHN L HUL

JUSTICES
ROBERT~1. CAMPBEl
FRKLL"l S. SPEA
C. L RAY
JAMES P. WAlCE
TED Z. ROBERTSON
WUIAM W. KlGARLIN
RAUL A. GONZAEZ
OSCA H. MAUZY

THE SUPREME COURT OF TEXAS
P.O. BOX 12248 O\P1TOL STATION

CLERK
MAY M. WAKFIEL

AUST, TEXA 7871 I EXCL'T ASST.
WUIAM L WTIS

ADMINISTRTI ASST_
MAY ANN DEFIBALGH

August 19, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advi sory COffmi ttee
Soules, Reed & Butts
800 Milam BuildingSan Antonio, T~..~
Mr. Doak Bishop, Chairman
Administration of Justice Committee
i 000 Dallas Bldg.
Dallas, Tx 75201

Re: Texas Rules of Appellate Procedure

Dear Luke and Doak:

I am enclosing letters -from Mr. Ronnie Pate of Midland,
and Chief Justice Max N. Osborn of Bl Paso, recommending
changes to the Texas Rules of Appellate Procedure.

Will you please place this matter on your Agenda for the
next meeting so that they might be given consideration in due
course.

Sincerely,

1~LL
James
Ju~ti e

JPW: fw
Enclosure
cc: Mr. Ronnie Pate

Official Court Reporter
238th Judicial District Court
P . 0 . Bo x 19 22 -
Midland, Tx 79702

Honorable Max N. Osborn
Chief Justice, Court of Appeals
Eighth Judicial District
500 Ci ty-County Bu ilding
El Paso, Texas 79901-2490
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£ourt of ~ppra(s

Q;ígfJtb JJubirídl Eistrid

500 CITY-COUNTY BUILDING
EL PASO. TEXAS

CHIE!" JU$TICi:
....x N. O$SORN

79901 . 2.90
IUS 5.8-22.0

CLERK
BARBARA B. DORRIS

JU$TICE$
CH"'RLES R. SCHULTE
LARRY FULLER
JERRY WOOOARO

July 27 , 1987
DE"UTY CLERK

OENISE PACHECO

STA!"I" "'TTORNEY
JAMES T. CARTER

Mr. Ronnie Pate
Official Court Reporter
238th Judicial District Court
P. '0. Box 1922
Midland, Texas 79702

Dear Mr. Pate:

Iam in receipt of your letter of July l6, 1987. I
certainly understand your complaint about the Rules of
Appellate Procedure. I attempted to address that issue
very briefly in MCKellips v. McKellips, 712 S.W.2d 540.

lam sending a copy_of your letter to Chief Justice
John Hill, and perhaps the committee which recommends changes
in the Appellate Rules will further consider the problem
caused by the present time schedule for filing a record in
the Appellate Courts.

Sincerely,

MNO: kern

/ cc: Chief
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RONNIE PATE
Official Court Reporter

238th JUDICIAL DISTRICT COURT
P. O. BOX 1922

MIDLAND, TEXAS 79702

July l6, 19 87 Phone 68-1140

Hon. Stephen P. Preslar, Chief Justice
Court of Appeals
Eighth District of Texas
500 City-County Building
El Paso, Texas 79901

Re: Preparation of Criminal Records under new
Rules of Appellate Procedure

Sir:

I have just finished preparation of. the Statement of Pacts
in a criminal case on. appeal 'and this matter is fresh on my mind,
so I'm writing to see if something might be done. I'm sure other
Court Reporters are faced with the same problem.

Out qf the lOO days allowed for the Statement of Pacts to be
'"filed, I was only given less than two weeks to prepare said SOF.
The time for filing this, particular transcript in the Court of
Appeals was July l8, 1987. Written request for a Statement of
Pacts was prepared by appellant's attorney on July 6, 19 87, which
I believe I received on July 7th or 8th.

- I think it is outrageous that out of lOa days, the attorneys
are allowed to use this much of the time and then allow less than
two weeks for the Court Reporter. There should be some cutoff .
so the reporter is allowed sufficient time for preparing transcripts
without having to ask for an extension. It always appears tome
to put reporters in a bad light to have to ask for extensions, and
in most cases, if the attorney didn't-wait until the last minute
to notify the reporter, an extension would not be 

necessary , atleast in my case.

If I had had any other- work ahead of this appeal, I could not
have completed it within the time limit under these circumtances
without an extension, and I still ,had to work nights and over the
weekend to complete.

Your consideration of this matter would be appreciated.
Thank you.

~erely ,__lr~ ~Ronnie !?a t'P.
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l\pDendix "A"

~~
Rule 4. Signing, Filing and Service

(a) signing. . .
(b) Filing. The filing of records

in the appellate court as required by tn

by filing them with the clerk, except tH

court may permit the papers to be filed

he shall note thereon the filing date ar.
transmit them to the office of the cler~

i

rehearing, any matter relating to takinJ

error from the trial court to any highei

for writ of error or petition for discre1

the proper clerk by first-class United states mail in an envelope
)

or wrapper properly addressed and- stamped and 'is deposited in the

- l? ~-t~'-
mail ~ft-da-Y~l"~l!-i,£er- ontthe ast day for filing same, the

sam~, if received by the clerk not more than ten days tardily,

shall be filed by the clerk and be deemed as filed in time i

provided, however, that a certificate of mailing by the United

states Postal Service shall be prima facie evidence of the date

of mailing.

(c)

Q04J ~~

.
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Apoendix "A"

Rule 4. Signing, Filing and Service

(a) Signing...

(b) Filing. The filing of records, briefs and other -papers

in the appellate court as required by these rules shall be made

by filing them with the clerk, except that any justice of the

court may permit the papers to be filed with him, in which event

he shall note thereon the filing date and time! and forthwith

transmit them to the office of the clerk. If a motion for

rehear ing , any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to

the proper clerk by first-class United States mail in an envelope
)

or wrapper properly addressed and- .stamped and 'is deposited in the
" f! ~-ty;e.mail &!'-d&Y'-el!-m:p-èe£.~ on1the ast ,day f.or filing same, the

sam~, if received by the clerk not more than ten days tardily,

shall be filed by the clerk and be deemed as filed in time i

provided, however, that a certificate of mailing by the United

states Postal Service shall be prima facie evidence of the date

of mailing.

(c)

Q(Aj ~~
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTiCe
N'I'EI.I.Jyli,;

ftEQUEST FOR NEW RULE OR CHANOE OF EXISTING AUL.E - TexAS RULES OF ßl\llk flROCEOURE.
.

I\ TfJ.J TE i
t. Euc: wordinG of ,xil.'nt Rui.:

Rule 4

(bi '-i_lin,!. '1':--io ':U_li-,'; rJf cr'('oi~,¡:;, Ì;1~l(--.: dnd ()!J,e:r :'u'cr.; iil ili~' L. ',"cLlL.tc

,)o..t ~s L(~" 1lirc'l1 b-' G~O~(~ ruLe.; :;;iall be ....JÚ.,. i)",: ':iJ_inq c.:ic;n '.¡iLli ;";¡C ckd~, (~':c(".(l,.
thdt. an" jw;tice o~ the COilC. LiL-' ')cr',.1it be '"i;:- cr::; to be filcc '.fiGI ;Ür,ì, in \;Îiicii
c"/r~nt ;10 :-hall note tlìei~co¡i the f il_La.1 (,:¿¡ t~ t-.i1c.: t L.ic .:ù Cori:-i\/i L i t:::'¿.lI1.;¡;- i L U l(':l to
ti;c ofricc 0: tl-i~ clcd:. (!: ¿¡ :-:ütiOi~ (.or l.'("";,cu;:inir, êU1' iiub:cr CCLlt-n.) La i.ùkinr¡ ~n

.:i:)iv;¿;l rJr \¡rit of error ErOl,l t:-,c trial cOwl: Lo ùHi ¡ii,~h~r COi.t., or a: ~'lÜ.:,ltiQn for
'.rrit of error or '"etition for Ciscrction¿¡r.' reviC\.! i¡: sent to tiie "ro~er clerk bf fir::it-

clùss United States r'-iil in ;: envclorc or \'.rr¿l'y.r~r '--ror;0rl'r c1c.icicsscû ònJ. sti:f,I:;CÙ il1d
is dc;ositec inc!ïe '-,;ail one C:a'.' or :-re i)Cfore i:ie l¿¡si: õa\: Lor filin(;' Sùlll£.__~, the ~¿¡ilC,

if recei'Jcc by the clerk not moreG1an -cen õ;:vs tarùil':" shall be (ilee O'! the clerk

and be ueG: as Ziled in;:ir,c; nroviC:ec,i,o::cver, taat el certificate 0,( ~!1iling by tIie
Dni teâ States Postal Service shall be "'rL":a Eacie eviòence of tlì.e èate of iìiailing.

II. Pro~ Rule: M-l throu dltetioni to lxis"9tull with da; underUne prpo ne woiNlRue 4 ...
(c) .: Ll."1g. The fili."1g of recorè:, briefs a.1ci ot.':er "a'::ers L."1 the a)~.:llate cci:t

as re:..rec bv t.'1ese rules shall be :ne bv filÌi"1c1 t..ei:a ~-Jith t.'-e cler~~, e;(ce~-it that anv
jus'dce of the cour may ne-nt t:e ~a:?s- to be~ileò l,vit,;i him, in wl1icl1 cvënt~ie -
Siia.l nO-i:e thereon ti:e filing ¿ate anò tr:e a'l ::ol.-tìtvi-:: transrùt t::er, to tb.e office
of -the clerk. If a mtion for r~1earing, any i-t"B.-tter relatig -to taing all a£.al or
hiit of eror fran t1e trial cour to eL"1,;':1ig::er cour, or a')-~')lication for writ of
error or r-eti lion for discretionary reviei.¡ is sent. -to t1e ~)ro:;e clerk by first-class ..........
UniteC States mal in a'1 envelo"0 or ..-;ra?.;er :?ro:-1y aãdresseC an sta€d and is de::site&ilOI
in t.:'1e ;:l efe-ë-.-ef-:'re-~e on the last õa'l for filin'J san, t':ie saTe, i2
receive. by tIie ciEirk no-i: ::iore 'C:1ar ten da~_'s .tadi1:', siì.all be ::i1oo by L1e cler!~ an
be ¿ee:-.e as filea ii: -i:'Te; provià.eê,_:10'v':ever, -Chat a cer..:Eicate of ~Ja.ilin:i by -Iì.e

üniteë States ?ostal Service shall be_ -")ri.-: facie evià.ence of the date of maling.
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S r A rli BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICET\LTI'~-lJ\'ivr; 2 N'P¡.i.IATI':.
RsaUEST FOA NEW RULE Oil CHANoe OF ~a.Jmti-8:~_U - TEXA3 RULES 0:= CWli PROCEDURE.

l. Ex~t wording of uliUlng Rul.:

Rule 4

(b) :"ilinfJ. T:ie filing of records, briefs iJ.nU otier ~pcrs in the .:'.)~-ill.:tc court
as r0.n.-ired bv these rules shall be r:iadc by filin'J tl-.ef:1 witli the clerk, cxce~:Jt tl1.:t a.y
justice of the court ;:V ~ic.rt tIìe rn.)Cr;: Lo be file-d. with hiD, in whic!i event. lie sliù.ll
note merGan tile filine) c.te ù.nd tir,lC a.Q forUJ\vitiitransmt tllCI:1 to the office of the
clerk. I F- a rrtion for rehearin(J, ily ,i'lëtter rclatinq to tù-kinrJ il apncù.l or writ of
error from t1C trial court to uny higher couri:, or a::niication for writ of error or

çitition for ãiscretionary review is se1":t tot1e ?ro;:.ir clerk by first-class United
States mail in an envelo~ or wra?/r properly aåàessec and sta anã is deposited in
the mail one day or imre before 'che last àay for filing sari'~, ~ie sam, if received by
the clerk not more than ten days tadily, shall be filed by the clerk and be deer as
filed in tir; !?rovided, howver, that a certificate of Iriling by t.i-e United States
Postal Service shall be 9rir.ia facie evidence of ti-e da-te of maling.

H. Propo rhile: M-i thou deletions to exmlng n.i. with das; .underlina prpc nt weJng
Rue 4

(b) ¡ il.L'1g. The filing of records, briefs a.-iè. o-c.:~er ?apers in the appellate cour as
re;ired by these roles shall be r.¿e by fil.L'1g t.~e: wit.'1 the clerk, exceFt tht any
justice of the cour i!y pemi tt.he -iapers to be fileã vii tl1 him, in whch event he shall
note thereon die fil.L'1g date an tiiue and forthtvith trant tb.em to tii-e office of t.'1e
clerk. If a rrtion for rehearing, any rriatter relatig to ta,ïd.ng an a?pel or 'writ of
eror frc: the trial cour to any higher court, or application for writ of eror or petition
for discretionar review is sent to t.:Je ~ìrQpe clerk by first-class Unite States mal in
an envelope or wrapper l)ropely addressed and s~ an is àe;;si ted in the mail one
day or i:re before the las.t day for filing sa., t.'1e sam, if received by the clerk not
IXre than ten days tardily, shall be filed D:! t.'1e clerk and be dee as filed in ti;
provided, no:..ever, t.i-t a cerficate of maling by tl.e United States Posta Serice shall
be ::rir facie evidence of the date of_ inali."ig. :'ihen t.'1e date of filing falls on a
Sat;iday, a SU-l1day or a legal holida~1, a.'1y :?ate filed by mail is mailed on ti wiien it
is de!Jsited in die mail on the last ãate for filing the sam, as extened in aêcorâance
iith A?~ late Rule :3 (a) .
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/"
January 31, 1989

Luther H. Soules III
Soules & Wallace
Republic of Texas Plaza
175 East Houston st.
San Antonio, Texas 78205 2230

(R~~ .~r- tÍ
Re: Texas Rules of Appellate

Procedure 4, 5 and 40

Dear Luke,

EncloSed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our. May 26~27 meeting?

Best wishes,

¡2
William V. Dorsaneo, III

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY I DALLAS. TEXAS 75275-0116/214' 692-3249
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TO Members of Supreme Court Advisory Committee

FROM: William V. Dorsaneo III

DATE: January 30, 1989

The drafter's intent to draft Texas Rules of Appellate

Procedure 4 and 5 in such a manner that the El Paso court's

decision in Ector County Indeoendent School Distrtct .v. Hookins, .~

518 S.W.2d 576, 583-584 (Tex. civ. App. -- El Paso 1974, no writ)

would be codified, has failed. That case holds that when the

last day for filing falls on a Saturday, Sunday or a legal

holiday, such that the item to be filed could be filed on "the

next day," the item can be mailed on that day, notwithstanding

the general rule that mailings must be done one day before the

last date for filing .
When Tex. R.App. P. 5 (a) was drafted, the following

sentence was added at the end of paragraph (a) in order to

accomplish this goal:

When the last day of the period is the next
day which is neither a Saturday, Sunday nor
legal holiday, any paper filed by mail as
provided in Rule 4 is .mailed on time when it
is mailed on the last day of the period.

This sentence has its own shortcomings ("neither a saturday,

Sunday nor legal holiday") and it is difficult to comprehend what

it means when it is read in isolatioii from the remainder of the

rule. Appellate specialists have been aware of these problems

for some time. More recently'- an article has been pUblished on

the subj ect. See Davis , When is the Last Dav the Next Dav?, 51

Tex.B.J. 451 (May 1988). As Prof. Davis pointed out in his
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article, these problems hav~ caused two courts of appeals to

interpret the sentence differently from what was intended. See

Walkup v. Thompson, 704 S.W.2d 938 (Tex. App. Corpus Christi

1986, writ ref' d n. r. e.) (per curiam): Martin Hedric~ Co. v.
Gotcher, 656 S.W.2d 509, 510-511 (Tex. App. -- Waco 1983, writ

ref'd n.r.e.).
The same troublesome issue also arose in a more recent case.

Fellowship Missionarv Baptist Ch. v. Siqel, 749 S.W.2d 186 (TeX.

App. -- Dallas 1988, no writ). The Dallas court reasoned:

If rule 5 (a) permitted a Monday mail deposit
to be timely when (as in this case) the last
day to make an otherwise timely mail deposit
would have been the preceding Friday, rule
5 (a) would operate to bootstrap an exception
upon an exception .- otherwise put, what rule
4 (b), operating alone, cannot accomplish -
deeming a filing timely if a document is
deposited in the mail on the very day that it
is due - rule 4 (b), operating in conjunction
with rule 5 (a), should not be ~ble to
accomplish.

Id. at 187.

The foregoing cases indicate a fundamental dislike for the

approach taken by the El Paso court in the Ector case. In fact,

they demonstrate that a different approach to the problem is

needed.

There are two possible solutions to the problem. The first

approach that is the admittedly more far-reaching of the two

would be a revision of Appellate Rule 4 (b) in such a way as to .
remove the requirement that filing by mail be deposited "one day

or more before the last day for filing same." See Tex. R. App.

P. 4 (b). This adjustment would simplify appellate procedure and

would remove the inconsistency noted by the Dailas court in the
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Appendix "B"

RUle 4.. signing, Filing and Service

(a) Signing....

(b) Filing. The filing of records, briefs and .other papers

in the appellate court as required by these rules shall be made

by filing them with the clerk, except that any justice of the

court may permit the papers to be filed with him, in which event

he shall note thereon the filing date and time and forthwith

transmit them to the office of the clerk. If a motion for

rehearing, any matter relating to taking an appeal or writ of

error from the trial court to any higher court, or application

for writ of error or petition for discretionary review is sent to

the proper clerk by first-class United States mail-efte:-da-y-e:i-f~~

ß.e:f~:le:-on the last day for filing same, the same, if received by

the clerk not more than ten days tardily, shall be filed by the

clerk and be deemed as filed i~ time; provided, however, that a

certificate of mailing by the united States Postal service or a

legible postmark affixed by the United States Postal Service

shall be prima facie evidence of the date of mailing.

(c) . . .
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LAW OFFICES

SOULES BREED

KENNETH W_ ANDERSON
KEITH M_ BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ETUNGER
MARY S. FENLON
PETER F. GAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY
KIM 1- MANNING
CLAY N. MARTIN
JUDITH L. RAMSEY

ROBERT D. REED

HUGH L. SCOTT. JR.
SUSAN C. SHANK
LUTHER H. SOULES III
THOMAS G. WH ITE

TENTH FLOOR

TWO REPUBLICBANK PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144 WAYNE I. FAGAN

ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

October 10, 1988

Mr. Russe 1 1 McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 4 and 5

Dear Rusty:

Enclosed herewith please find a copy of à letter forwarded
to me by William V. Dorsaneo III regarding proposed .changes to
Appellate Rules 4 and 5. Please be prepared to report on this
matter at our next SCAC meeting. i will include the matter on
our next agenda.

As always, thank you for your _keen
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable William W. Kilgarlin

attention to the business/7tvul 'ours,

. L-l
III
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September 21, 1988

Luther H. Soules, III
Advisory Committee Liaison
Committee on Administration of Justice
800 Milam Building
San Antonio, Texas 78705

Judge Stanton B ~ Pemberton
Chairman
Committee on Administration of Justice
Bell County Courthouse
PO Box 747
Belton, Texas 76513-0969

Gentlernen,

Enclosed concerning suggestedrevisions elieve that the
rnernorand explains the need for amendm s to these rules. The
problem is bes sown y reading the court's opinion in
Fellowship Missionarv Baptist Church of Dallas, Inc. v. Siael,
which is also appended to the memorandum.

Sincerely,

kH
William V. Dorsaneo, III

00 1 i 3
SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSIT / DALLAS, TEXAS 75275-01 16/214' 692-3249



To: Members of Supreme Court Advisory Committee

From: William V. Dorsaneo III
Date: September 19, 1988

The draftmens' intent to draft Texas .Rules of Appellate

Procedure 4 and 5 in such a manner that the El Paso court's

decision in Ector County Independent School District v. HOPkins,

518 S.W.2d 576, 583-584 (Tex. civ. App. - El Paso 1974, no writ)

would be codified, has failed. That case holds that when the

last day for filing would fallon a Saturday, Sunday or a legal

holiday, such that the item to be filed could be filed on "the

next day, II the item can be mailed on that day, notwithstanding

the general rule that mailings must be done one day before the

last date for filing.
When Tex. R. App. P 5 (a) was drafted, the following sentence

was added at the end of paragraph (a) in order to accomplish this

goal.

When the last day" of the period is the
next day which is neither a Saturday,
Sunday nor legal holiday, any paper
filed by mail as provided in Rule 4
is mailed on time when it is mailed
on the last day of the period.

This sentence has its own shortcomings (IIneither a Saturday,

sunday nor legal holiday'I) and it is difficult to comprehend what

it means when it is read in isolation from the preceding sentence

(taken verbatim from Tex R. Ci v. P. 4). Please see appendix "A."
Apparently, these and perhaps other problems have caused at least

three courts of appeals to interpret the sentence differently
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from what was intEmded. See Fellowship Missionarv Baptist Ch. v.

Siqel, 749 S.W.2d 186 (Tex. App. - Dallas 1988, no writ) ("If rule

5 (a) permitted a ~ionday mail deposit to be timely when (as in
this case) the last day to make an otherwise timely mail deposit

would have been the preceding Friday, rule 5 (a) would operate to

bootstrap an exception upon an exception. otherwise put, what

rule 4 (b), operating alone, cannot accomplish - deeming a filing

timely if a document is deposited in the mail on the very day

that it is due - rule 4 (b), operating in conjunction with rule

5(a), should not be able to accompiish."); Walkup v. Thompson,

704 S.W.2d 938 (Tex. App.-Corpus Christi 1986, writ ref'd

n.r.e.) (per curiam); Martin Hedrick Co. v. Gotcher, 656 S.W.2d

509,510-511 (Tex. App.-Waco 1983, writ ref'd n.r.e.). These

cases also indicate a fundamental dislike for the approach taken

by the El Paso court in the Ector case. In fact, they

demonstrate that a different approach to the problem is needed.

One approach to this problem -would, be removal of the quoted

sentence from Appellate Rule 5 (a) (together with some clerical

adjustments as reflected in appendix "A") and the addition of the

following sentence to the Appellate Rule 4 (b) .

When the date of filing falls on
a Saturday, a Sunday or a legal
holiday, any paper filed by mail
is mailed on time when it is
deposited in the mail on the last
date for filing the. same, as -
extended in acc~rdance with Appellate
Rule 5 (a) .

Another approach that is admittedly more farreaching would

be "a revision of Appellate Rule 4 (b) in such a way as to remove
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the requirement that filing by mail be deposited "one day or more

before the last day for filing same." See Tex.R.App.P.4(b).

This adjustment would simplify appellate procedure and would

remove the inconsistency noted by the Dallas court in the

Fellowship Missionary case. Please see appendix "B" for the text

of the court's opinion. A draft of this proposed revision

Appellate Rule 4 (b) is appended as appendix "e".
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186 Tex. 749 SOUTH WESTERN REPORTER, 2d SERIES

LLOWSHIP ~lISSIONARY BAPTIST
CHURCH OF DALLAS, INC., et

al., Appellants,

v.

Myrtle SIGEL, Appellee.

- No. 05-7-01034-V.

Cour of Appeals of Texas,
Dallas.

Mareh 21, 1988.

Following a decision of the SeeondPro-
bate Cour Dallas County, Robert E. Priee,
J.,both pares appealed and sougl:t to

avoid paying costs. In support of its chal-
lengedapplication to appeal without paying
eost, part mailed affidavit in support of its
petition on Monday whi~h followed the Sat-
urday whieh was last day to personally
serve cour reportr with affidavit. . The
Cour of Appeals, Baker, J., held that ser-
viee was untimely; to have timely mailed

affidavit, part was required to mail affida-

~h.:_:.o~n. Sunday, not,Monday.
#?ppeal dimissed.

1. Time e=iO(9)
When last day to personally serve

eour reportr with appeal docum~nts falls

on Satuday, in order to properly serve by
mail, documents must be mailed on immedi-
ately followig Sunday, not Monday.

Rules App.Proc., Rules 4(b, e), 5(a),
40(a)(3)().

2. Time e=10(9)
Policy behind mailbox -rule, allowing

servce of appellate materils on cour re-
portr when last. date of. servce falls on
Satuay, by later mailing, was not to pro
vide grtuitous extensions but to accommo-
date situation which courthouse employees
are given a day off. Rules App.Proc.,

Rules 4(b), 5(a).

3. Evidence e=87, 89
Postmark on lettr is only pria facie

evidence of date of mailing, and in absence
of postmark obtained on a Sunday, date of

mailng can be. established by affidavit.
Rules App.Proc., Rules 4(b), 19(d).

4. Time e=IO(9)
Party's service of affidavit with court

reporter, in support of its motion to appeal
without paying cost, by depositing it in
United States mail on Monday, was insuffi-
cient compliance with rules of appellate

procedure, where last day to serve affidavit
personally on court reportr was previous
Saturday, party was required to deposit

affidavit in.mail on Sunday to comply with
rules. Rules App.Proc., Rules 4(b, e), 5(a),
40(a)(3)(B).

- Eric V. Moye, Dallas, for appellants.
Harold Berman, Dallas, for appellee.

Before ENOCH, C.J., and BAKER
and KINKEADE, JJ..

BAKER, Justice.
-- On the Court's own motion, we ques-
tioned whether we had jursdiction over
this appeal and requested the parties to
brief the issue. We have considered the
partes' arguments, and conclude that w'e

, do not have jurisdiction. Accordigly, we
dismiss this appeaL.

The trl cour entered finl judgment on

July 20, 1987. Appellants Fellowship Mis-

sionar Baptist Church of Dallas, Inc., and
its pastor, Reverend Sammie Davi (collec-
tively the "Church"), filed an affidavit of
i~abilty to pay costs on Augut 13. The
Churh served the affidavit by depositing it
in the United States mail on August 17.

Appellee Myre Sigel filed a contest to the
affidavit on Augut 24, and the trl cour

conducted a hearg on the contest. The

tral court sustained the contest, but failed

to enter a timely - wrtten ord~r.
Accordigly, the allegations in the affida-

vit were d~emed tre by operation of law
on. September 3. TE.R.APP.P.
40(a)(3)(E); Alvarez v. Penfold, 699 S.W.2d
619, 620 (Tex,App.-Dallas 1985, orig. pro-
ceedig). The question then is whether the

Church sufficiently -complied with rile
40(a)(3)(.B) of the Texas Rules of Appellate
Procedure so as to be pennttd to prose-
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cute this appeal without paying the costs or
giving security therefor. That section

_&tates:

) The appellant or his attorney "shall give
notice of the filng of the affidavit to the

opposing part or his attorney and to the
court reportr of the cour" where the

cae was tred within two days after the
filng; otherwse, he shall not be entitled
to prosecute the appeal without paying

the costs or givig security therefor.

TEX.R.APP.P. 40(a)(3)(B). The Churh
filed its affidavit on August 13, a Thur-
day. It served Sigel by mailing the affida-

vit On August 17, a Monday. The question
then becomes whether servce of the Au-

gut 13 affidavit on Augut 17 was tiely.
We hold that it was not. .

Two days after Augut 13 was Augut
15, a Satuay. Therefore, the lat day to
serve the affidavit personally on the court
reportr was Augut 17. TE.R.AP.P.
5(a). In order to serve a par by ma,
rule 4() reuies that any document relat-

ing to takig an appeal shall be deemed

timely fied i if it is "deposited in the mail
one day or more. before the last day" for

takig the requir action. TEX.R.AP.P.

4(b). However, rule 5(a) provides:
When the lat. day of the period ~"the
)next day which is neither a 

Satuday,
Sunday norlegal holiday, any paper filed
by mai as provided in Rule 4 is mailed on
tie when it is maled on the last day of

the period.

TE.R.APP.P.5(a). The Church deposite
its affdavit in the mail on the lat day on

which it could have served SigeL. If, how-
ever, rule 4 reui it to deposit the af

davit in the mail on Sunday, August 16, the
Churh's servce was not timely.
" (11 There is a split of authority on th
question: One cour ha held that 

rule

5(a), in similar cirumstaces, permits tie-
ly filing if the document is deposite in the
mail on the Monday followig the last day

for fiing t.lit happened to fall on the week-

end. Ecto County Indepent School

1. We reciz that TER.P.P. 4(b) addres
es the timelines only of fili c1ents and

do not expresly addr the timelines of
servng docments The time to serve doc-
uments however, is -at or beore th tie of

District v. Hopkins, 518 S.W.2d 576, 583-
584 (Tex.Civ.App.~EI Paso 1974, no writ)
(on mot. for reh'g). Two other court, how-
ever, have held that the document was

required to be deposited in the 
mail on the

Sunday preceeding the Monday, in order to
be timely. Walkup v. Tlmpson, 704 S.W.

2d 938, pasm (Tex.App.-Corpus Chi:isti
1986, writ rerd n.r.e.) (per curiam); Martin
Hedrick Co. v. Gotcher, 656 S.W.2d 509,

510-11 (Tex.App.~Waco 1983, wrt rerd

n.r.e.). The Gotcher Cour specifically ad-
dressed the interaction between rules 4 and
5, a.nd concluded that compliance with rule
4, by depositing a document in the mail one

day before the last day of the period for
tag action, was a "condition precedent"

for trggering the extnsion provided by

rule 5(a). 656 S.W.2d at 510. We agree
with the Gotcher: Cour

Rule 4(b) provides an extnsion of the

deadlie for takig requird action, if that
deadine would otherwe fall on a Satu
day, Sunday, or legal holiday; in short, rule

4() creates an exception to the normal

method of calculating due dates. Rule 5(a)
also creates an exception for the timely

reeipt of a document relating to the takig
of an appeaL. If rule 5(a) permitted a Mon-
day mail deposit to be tiely when (as in

this cae) the last day to make an otheIwse
timely mail deposit would have been the
preeedig Frday, rule 5(a) would operate
to bootstrp an exception upon an excep-

tion. Otherwe put, what rule 4(b), operat- -
ing alone, cannot accompIih-eeming a
filg tiely if a document is âeposite in

the'mail .on the very day that it is due-
rule 4(b), operatig in conjunction with rule
5(a), should not be able to accomplish.

(2, 31 We note fuer that the policy
behind rule 4(b),the "mailbox rule," is not
to provide grtuitous extnsions, but to

accommodte situations in which cour-
house employees .are given a day off. See

Joh1Uon v. Texas Employer' Insrance

Association, 668 S.W.2d 837, 838 (Tex.~pp.

filig." TER.P.P. 4(e). It necessly fol-
lows that the sae considertions in determne
ing whether a docent is tiinely filed apply in
determining whether a docent is timely
served. -
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~El Paso, 1984), reii'd on other grounds,
674 S.W.2d 761 (Tex.1984). As mentioned

.~ìier, the Church, but for rule 5(a), would';:~..e had to deposit its affidavit in the mail
on Friday, August 14, in order to comply

with rule 4(b). That it chose not to mail

the affidavit on a business day does not
excuse - it from failng to mail the affidavit
on a weekend day. Nor does it matter that
the post office might not postmark a mail-
ing deposited on a Sunday; the postmark is
merely prima facie evidence of the date of
mailing. TEX.R.APP.P. 4(b). In the ab-
sence of a postmark obtained on Sunday,

the date of mailng can be established (as it
indeed was in this case) by affidavit. TEX.
R.APP.P. 19(d).

Finally, we note that both the Walkup
case and the Gotcher casè had subsequent
histories in which the supreme court re-
fused applications for writ of error with

the annotàtion, no reversible error. We
acknowledge that the annotation "n.r.e." is
dubious when one attempts to extrt any

authoritative value from it. See generally
Roberton and Paulsen, Rethinking the
Texas Writ' of Error System, 17 TEX.
TECH L.REV. 1,30-1 (1986). Neverthe-
les-s, when a cour dismisses a cae for
~:~:-lt of jurisdictiô2:, its a:tion is predicated
~.~nly one ground. Neither the Walkup
nor the Gotcher Court ever considered the
merits of those caès. When the supreme
cour refused the wrt applications with the
"n.r.e." notation, the supreme cour could
not have been indicating that the interme-
diate court reached the correct results but
not necessarily by the correct rationales
when only one rationale-lack of jurdic-
tion-supportd the intermediate cour'

actions. Fuher, the supreme cour has

corrcted an intermediate cour's errneous
rationale concerning its jursdiction when
the supreme court chose to do so. See,

e.g., Butts v. Capitol City Nursng Home,
705 S.W.2d 696, 697 (Tex.1986) (per cu-
riam).

We recognize that the supreme cour has
recently held that "(i)ndigency provisions,

like other appellate rules, have .-ong been
liberally construed in favor of a right to

appeaL." Jones v. Stayman, 747. S.W.2d

369, 370 (Tex.1987) (per curiam). None-

theless, Jones is distinguishable from the
instant case. In Jones, the indigent appel-

lant mailed a letter to the court reportr
the day after she fied her affidavit. The

lettr had been drfted before the affidavit

was filed, and its wording indicated that
the affidavit would be filed in the near
future. The supreme court expressly not-
ed that that lettr, while "not a model of

precision," was mailed within the two-day
period mandated by rule 40(a)(3)(B), and
that it "appear(ed) to sufficiently fulfill the
purpose- of the rule." 747 S.W.2d at 370.

In the instant eae, there is no- dispute that

the Church failed to mail its notice of its
affidavit within the t\vo-day period. There
is a difference between substantial compli-
ance with a rule, so as to fulfil its purpose,
and failure to comply with a rule. To hold
that depositig the notice required by rule

40(a)(3)(B) one day late were sufficient
compliance with the rule, we would, in ef-
fect, be rewrting the rule; an appellant

could be deemed to have complied with its
requirements so long- as the cour reportr -

got notice of the affidavit with sufficient
opportunity to contest it. We decline to do

so. The appellant in Jones gave timely, if
not altogether clear, notice that she had
filed her affidavit; in this cae, the Churh
did not give timely notice at all. We do not
read Jones to be so broad as to exonerate

an appellant's burden of .complying with

the applicable rules of procedure, so long
as no harm results.

,
(4). We hold, therefore, that the

ChurcÎi's deadline to serve its affidavit was
Monday, August 17, by operation of rule
5(a), but tht the Churh had to deposit its-
affidavit in the mai no later thn Sunday,
August 16, in order to make rue 4(b) appli-
cable. Because the Church did not do so,
its servce of the affidavit was untiely-
and did not comply with the requirments .
of rule 40(a)(3)(B). Accordigly, the

Churh cannot prosecute this appeal with-
out -payig the costs thereof or giving se-

curty therefor.
Weare left with two appellants who

have perfected their appeal by filng an

affidavit of inabilty to pay, but who are
not entitled to prosecute their appeal with-

00 t 19



NAUMANN v. WINDSOR GYPSUM, INC.
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out paying the çosts or posting seçurity

,;.terefor. We reçognize that the. C?urçh
::'-.Jbsequently made a çash deposit in an
:~'¡ttemptto preserve its appeal, but that

çah deposit is a nullty. See Shaffer v.
U.S. Companìes, Inc., 704 S.W.2d 411, 413
(Tex:.App.-Dallas 1985, no writ). In any

case, the çah deposit was made long after
the time to perfed an appeal had expired.

TEX.R.APP.P. 41(a)(1). Therefore, We
have no alternative but to dismiss this ap-
peal, imd so order.

Tex. 189
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REPORT

of the

COMMTI ON TH ADMINISTRTION OF JUSTICE

December l, 1988

The Commttee on the Adnistration of Justice has been divided into

sucommttees whch tract those of the Supreme Court Advisory Comttee .to
whch it reports its proposals regarding the Texas Rules of Civil Procedure.

The -first meeting of the new bar year was held Septemer 10, i9'88 at whch
time there was discussion of proposed Local Rules followig a report by Luther

Soules, Chirm of the Supreme Court Advisory Commttee and the Court i s Sub-

commttee on Local Rules. Mr. Soules presented a proposed draft of the rues

for consideration and input. Professor William V. Dorsaneo, III, Chairm of
COAJ's Subcommttee on Local Rules, has done a considerable amount of work on

the project. A number of other matters came before the commttee for dis-

cussionand various proposed Rules chages were referred to appropriate sub-
commttees.

At its meeting held November 19, Judge George Thond, Chirm of the
Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the memers
attendig the Conference were divided into five groups tp study the draft and

a member of the Advisory Commttee acted as moderator to each group. The

finl work product will serve as a gude for judges over the state a:lter its
approval.

A report was made by Judge Don Dean, a member--u--the Subcommttee on
Rules l-l65a. Some. chges were proposed - to Rule 2la to bring approved
delivery practices more curent as delivery means--ãid technologies have sig-

nificantly chaged since 194L. The changes will be put into written foon and

presented to the full commttee at its January meeing for action as required
under the commttee's bylaws. Changes to Rule 72 were also proposed whch will

bring copy service more cuent and this amendment ,.¡ll be presented in written
form at the next meeting.

Four Rules changes are being considered by the Subcommttee on Rules

l66-2l5 which is chaired by Guy Hopkins. Mr. Hopkis was unavoidably absent
from the November meeting and reports on these Rules were deferred.

Charles'Tighe, Chairm of the Subcommttee on Rules 2l6-3l4, reported

that the group has considered Rule 245 ~d, on the reconuendation of Mr.
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Soules, would recorrend a revision at the next meeting to change notice of

"not less than ten days" to "not less tha forty-five days" .as the period

prior to trial for ju fee and demnd was extended from ten to thirty

days and the increase from ten to forty-five days would permt a party

who receives a non-ju setting together with an answer to preserve its
right to trial by ju and avoid an otherwse essential but burdensome

practical requiement to make demd and pay the jur fee in a-ll cases
when they are filed, thus clogging the ju dockets unealistically and

unecessarily. Mr. Tígfiésåid it would be necessary _ta-ç.2nsider this, -_.-.
change along with(Rule 2l6,whch provides for ,the fiiìñg o~ fee.'-____- i -¡He said the subcommttee was also conSidering~~4. whch deal
with the jur list.

r-,--_Mr. James O'Leary__~a:L~his Subcommttee on Rules 315-33l was lookig
at Rule 324(b) where motion. fòr a new trial is required. A question has

'-

ari'~èn- with regard to venu~ for a new trial and the group feels this needs
study.

With regard to the Texas Rules of Appellate Procedure, Judge J.

Curtiss Bi:~)'wn;- cliífi;--reported that a proposal has been received re-

garding TR Rules 4 and 5 whch relate to the question of the tìie of
filing o£.ree9rds~-briefs and other instruents. He said the sucommttee
did not feel that a real probleiiLexisted with these two Rules but would look

at them more closely to detere if revisions should be made.

A complaint regardig Rules 40. and 53j was received from a district

judge regarding a problem-faced by a court reporter in his jurisdiction who

prepared a lengthy statement of factsfõf - an indigent party as required
under Rule 40 but who was refused payment for his servces under Rule 53j.
The s.ibccmrnittee considered the mãtter but recouJuiended that riO action be

taken on these Rules at this time and that the matter be removed from the

docket, recognizing that there may be a greater problem with the Rules in the

future.
With regard to TR Rul-e lOa, Judge Brown referred to a copy of a

proposed change to the--Riile- whch has been circulated to the full commttee.

The proposed amendment will clarify the Rule by providing that en bane re-

view may be, conducted at any.tìie within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion was

seconded and adopted.
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The meeting was then held open for discussion of any Rules problem

which might need to be addressed. It was mentioned that "legal holidays"

dìffer from county to county, and dìscussion was also held on certain Rules

of discovery and the possibility of having a limt on the number of inter-

rogatories that may be made.

The Conmttee will meet again on January 14, 1989 at whch time final

action will probably be taken on a number of the item presently under con-

sideration.

.slt--f~ .K ~_L-L
StantonB. Pemberton, Chairm
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LAW OFFICES

LUTHER. H. SOULES III
ATTORNEYS AT LAW

A PROFE5Sl0NAl COR.PORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

KENNETH W, ANDERSON
KEITH M_ BAKER

STEPHAi-IE A, BELBER

CHRISTOPHER CLARK
ROBERT E_ ETLINGER
MARY S, FENLON
LAURA D, HEARD
REBA BENNETT KENNEDY
CLAY N, MARTIN
JUDITH L RAMSEY
SUSAN SHANK PATTEflON
LUTHER H, SOULES III

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

May 17, 19'89

WAYNE i. FAGAN

ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182 (b), and 130 (a). Please be prepared to report
on this matter at our next SCAC meeting. i will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

J!eryt-l yours,

G~L~ER H. SOULES III

LHSIIIjhjh
Enclosure
cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE

n-mlA R PHilIPS
P.o. BOX 12248 CAPlrOL STATION

AUS11... TEXA 78711

(512) 463-1312

CLERK

JOHN r. ADAMS

jLSTICES
FR-\'\KLIN S. SPEARS
C. L RAY
R-\L1. A. GO:-ZALEZ
OSc.-\ H. :'IACZY

ECGE:-E A. COOK
JACK HIGHTOWER
NATHAN L. HECHT
LLO'D DOGGElT

EXECUTIVE ASS'T_
WILLIAM L. WILLIS

May l5, 19 89
ADMINISTRATIVE ASS'T
MARY ANN DEFIBAUGH

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory COIlittee'S next agenda the
following issues which have aris.en recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May "the rule"
be invoked in depositions?

2 . Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
Ii tigation pending in federal courts and courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it. is
not a Saturday, Sunday, or legal holiday_?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4 . Regarding TRAP 90 ( a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds tpe evidence legally insufficient?

5. Regarding- TRAP 130 (a) : What is the effect of
filing an application for writ of error before a motion
for rehearing is filed=ind ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals l.ose jurisdicti.on .of
the case immediately upon the filing of an application
for writ of error, .or may the appellate court rule .on a
later-filed motion for rehearing, even if the ruling
involves .a material change in the court i s opinion .or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two additi.onal matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass' n, 12l F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda. the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hecht
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Cour
Famly Law Center
4th Floor
LLLS Congress
Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primry responsibility fo.r oversight' of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice

NL: sm
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i\eLy
MARY M. CRAFT

MASTER, 314TH DISTRICT COURT
FAM lLY LAW CENTER, 4TH FLOOR

1115 CONGRESS
¡-OUSTON, TEXAS 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Sui te 120
Midland, -Texas 79705

Dear Tom:

I read your article in the last Juver.ile Law Section
News letter, and I agree that appealing a deli nquency case for an
indigent client is tricky. However, I have been concerned for
some time about the problem of civi 1 appeals for all indigents and
offer the fol lowing thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appel lant is only required to
file a written notice of appeal in the trial -.ourt within 30 days
of the judgment's signing. T.R.App.P. 41(b) (1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stats. T.R.App.P.
40 (b) (1). A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
period. T.R.App.P. 53 (j) (2). Apparently'the pauper's affidavit
is seldom chal lenged, especial ly if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantial ly different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

l.' An affidavit of inability tópay .:;osts (as an al ter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court wi_thin 30 days after signi~gof the order which
is being appealed. T.R.App.P. 40(a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41 (a) (1) .-

2. Notice of the filing- _,f appellant', s affidavit must be
given by appell ant to the opposing party or his attorney and to
the court reporter of the court in which the ~ase was tried within

- ,
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

t"io days aft i: the filing. Without notice the appellant "shall
not be entitled to prosecute the appe.al wì.thout paying the costs
or giving security therefor." T.R.App.p. 40 (a) (3) (B). .

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
Lf a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40 (a) (3) (C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys whO practice primarUy criminal law, or civil law
fQr paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing .a right to appeal because of
faì.lure to gì.ve proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston (1st Dì.st.) 1988-;nU-writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.B. In
V.G. an- indigent's appeal from a certifì.cation judgmenl- was
dismissed because the state's attorney dj,d not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contestin the trial court. '

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987);- a per curiam
mandamus decisj.on which seemed to provide some hope that notice
requirements would be construed with flexibil ity. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time -within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3)(B). The Court stated
that the letter, though "not a. rikdel of precision" sufficiently
fulfilled the purpose of the: rule. The Court further. notec? that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
009 19-CV, is presently pending before the Supreme -Court. Appl i-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial jUdge did not sign
the order~ determining the -contest tdthin the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the -Court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing i.s not necessary
because if no notice is given, a hearing js not required. II
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and fil ed a
contest, but obj ected to the lack of notice too the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). - -

The absurdity of the court reporter notice requirement. is
demonstrated by Natlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christj. 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. In dismissing the appeal because the
court reporter didno"treceive the two-day notice, the -court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appèal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. In
Fe 1 lowship Missionary Baptist Church of Da lIas, Inc.., v. Sige i ,
749 S.W.2d l86 (Tex. App.--o-llas 1988; no writ), the court of
appeals raised the notice issue on its own motion. It found that
the al legations in the affidavit of inabil ity to pay costs shouldbe taken as true because the tria Lcourt had sustained the
contest, but failed to enter a tim~ly written order. However, in
calculating whether appel lant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court

00 i 30



Mr. Thomas S~ Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant maj led the notice on Monday, and it was one day top late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court ConstruedT.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5 (a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objectj on was made
in the trial court by anyone.

THE FLAWS

The fl aws in the procedure for indigE'nts' appea Is are
obvious.

First, two days is simply too short a time to get notice
out. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait until Monday to send
the mail.

Second, why is notice to the court rEporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in å.
contest. In fact, I have not come acros!: any reported case in
which a court reporter fi led a contest, although this is the
sta~ed basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice- can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeaL. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j) (2), 'and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county genera I fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless thec'.)urt fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. . T.R.App.P-._ 40 (a) (1), 46. No notice is
required to be given to the -cour t reporter, a i though it is a rare
case indeed when this amount will cover the cost of preparing a
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Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appel late courts i treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes agai~st the grain of
modern procedure. Absent a showing of harm by the state i s at-
torney or the court reporter. the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the Bppeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavi t is sufficient "notice. n

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to li.beralize the requirements and suggest the following
additiOnal proposals for your consideration:

1. Amend T.R.App.P. 40 (a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure.."

2. Amend T.R.App.P. 40 (?-) (3) (B) to provide that the civil
notice requirement be the same BS the criminal, i. e., that the
cl erk notify opposing counsel of the. filing of the affidavit of
inabi 1 i ty, and e 1 imina te a 1 together the require men t of noti ce to
the court reporter.

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-co Ion ("otherwise . . ..) arid substituting the
fo 1 lowing:

'''Should it appear to the court that notl ce has not been
given under this subsection the - court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."

This would be consistent with t.he provisions of T.R.App.P.
40 (a) (3) (E) and 41 (a) (2) .
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Mr. Thomas S. Morgan
February 9, 1989
Page 6

4. - Instead of proposing that no bond or affidavi t be
filed (only notice of appeal be given), amend T.R.App.P.
40 (a) (3) (P) and place the burden on the party contesting'the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to fiJ e a pauper's oath and request ":0 waive bond.)

5.. Amend T.R.App.P. 40(a) (3) (E) by adding the foiiowing:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shaJ 1 be contained in an order.
Evidence shaJ 1 be taken of the estimaçed cost of preparing
a statement o£facts and transcript~ u

6. Amend T.R.App.P. 51, covering the transcript onappeal, by adding a provision requiring the c:.erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53tj) :1), covering the
free statement of facts.

Given the historically irrationaJ nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which al J ow the guardian (but not the attorney) ad
litem, who appeals in his representative capacU_ty to do so
without fj J ing a cost bond, cash deposit or affidavi t j n ) jeu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further dj scussion, I would enjoy
getti.ng together with you and anyone else interes-ted in this issue
at a mutually convenient time.

Very truly yours,

M~~
MMC/ cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for. March 1, 1989 at 9:00 a.m. in th(: Texas Supreme Court:-
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Mr. Thomas S. Morgan
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cc: Mr. Robert O. Dawson
University of Texas
Schoo 1 of Law
727 E. 26th St.
Austin, Texas 78705

cc; Texas Supreme Court
C~vil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Bui lding
Austi~, Texas 78711
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COMMIlT&EON AO~INlaTAATION 01' JUSTICE
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"¡QUIST 'OR N1W RULE 0" CHANQI OF IXISTING fIULI - TEXAI RULES O',~ 'ROCfOU"I.

I. Euel wotdlnt of .,1.'lnt Au":

~le 5
(a) In General. In ccti. any 'Jriod of t.ì !:rescrib or allow by these

rules, by order of cout, or bv any ap?licable statute, the day of the act, evet, or
default after which the dcsifJte neriod of t.i beins to ru is not to be inclwed.
The last day of the i:riodso c:t. is to be incluùed, unless it isa Satury, S\.y
or legal holiàay, as defined by Aricle 4591, Reised Civil Statutes, in which evet th
period ru until the em of th next àay wiLÌch is neith a Saturc.y, Sury nor legal
holiday. ýJhen the last day 0: th y;iod is the nex òay which is neither a Satury,
Suny nor legal holiday, an pape filed a.! -al as ,?roide in .Re 4 is maled on ti
when it is maled on the last day of th ;iiod.

II. p~ Rule: Mil tb de to exisng Nle wi da; un.U.. pr ~ wÖ .
Rue 5

(a) In Geeral. In ccti any ~iod of t. presil or allow by th
rues, by an ord of ti'i co, or by ar-- ap!licale statute, th à. of the act, evet
or defaul tatte whch th deignte ;-icr of t. bein to nm -:W~ to sh not be
inlOO.Th lat da of th peiod so cate iooo sh be includ, uness it is
a Satuy, a Suyor a legal holicJy, as-è:!-by Arcle 4591, Revi~-evHSt:tc,
in whch evt the oeioõ ~â~ ex to th er of th ne day whCh is ~
nOt a Satuy, SUy, 1"-:= or a legal holiday. Wh tf ~y of th J;ioo i5-~~Q.r~-4:s-Be~a-Sa~~Y~~~~~-'He-fJ~~
~i:-RYle-4-4:S7':ele-e-~wl*-is--~-easè.-e-~ peiod.
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January 31, 1989

,-

Luther H. Soules III
Soules & Wallace
RepUblic of Texas Plaza
175 East Houston st.
San Antonio, Texas 78205 2230

Re: Texas Rules of Appellate
Procedure 4, 5 and 40

Dear LUke,

Enclosed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our May 26-27 meeting?

Best wishes,

¡J
William V. Dorsaneo, III
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TO Members of Supreme Court Advisory Committee

FROM: William V. Dorsaneo III

DATE: January 30, 1989

The drafter's intent to draft Texas Rules of ApBellate

Procedure 4 and 5 in such a manner that the EI Paso court's

decision in Ector County ¡ndeoendent School District v . Hopkins , -

518 S.W..2d 576, 583-584 (Tex. civ. App. -- El Paso 1974, no writ)

would be codified, has failed. That case holds that when the

last day for filing falls on a Saturday, Sunday or a legal

holiday, such that the item to be filed could be filed on "the

next day," the item can be mailed on that day, notwithstanding

the general rule that mailings must be done one day before the

last date for filing.
When Tex. R. App. P. 5 (a) was drafted, the following

sentence was added at the end of paragraph (a) in order to

accomplish this goal:

When the last day of the period is the next
day which is neither a Saturday, sunday nor
legal holiday, any paper filed by mail as
provided in Rule 4 is mailed on time when it
is mailed on the last day of the period.

This sentence has its own shortcomings ("nei thera Saturday,

sp.nday nor legal holiday") and it is- difficult to comprehend what

it means when it is read~ in isolation from the remainder of the

rule. Appellate specialists have been aware of these problems

for some time. More recently an article has been published on

the SUbject. See Davis , When is the Last Dav the Next Day?, 51

Tex.B.J. 451 (May 1988). As Prof. Davis pointed out in his
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article, these problems have caused two courts of appeals to

interpret the sentence differently from what was intended. ~
Walkup v. Thompson, 704 S.W.2d 938 (Tex. App. Corpus Christi

1986, writ ref'd n.r.e.) (per curiam); Martin Hedrick Co. v.

Gotcher, 656 S.W.2d 509, 510-511 (Tex. App. -- Waco 1983, writ

ref'd n.r.e.).
The same troublesome issue also arose in a more recent case.

Fellowship Missionary Baptist Ch. v. Siqel, 749 S.W.2d 186 (Tex.

App. -- Dallas 1988, no writ). The Dallas court reasoned:

If rule 5 (a) permitted a Monday mail deposit
to be timely when ( as in this case) the last
day to make an otherwise timely mail deposit
would have been the preceding Friday, rule
5 (a) would operate to bootstrap an exception
upon an exception. otherwise put, what rule
4 (b), operating alone, cannot accomplish -
deeming a filing timely if a document is
deposited in the mail on the very day that it
is due - rule 4 (b), operating in conjunction
with rule 5 (a), should not be ~ble to
accomplish.

Id. -at 187.

The foregoing cases indicate a fundamental dislike for the

approach taken by the El Paso court in the Ector case. In fact,

they demonstrate that a different approach to the problem is

needed.

There are two possible solutions to the problem. The first

approach that is the admittedly more far-reaching of the two

would be a revision of Appellate Rule 4 (b) in such a way as to

remove the requirement that filing by mail be deposited "one day

or more before the last day for filing same." See Tex. - R. App.

P. 4 (b). This adjustment would simplify appellate procedure and

would remove the inconsistency noted by the Dallas court in the
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Appendix "A"

In computing any period of time prescribed or allowed by

these rules, by an order of the court, or by any applicable
.

statute, the day of the act, event or default after which the

designated period of time begins to run shall not be included.

The last day of the period s-~-e~m~1:-eed-:is---ee--shall be included,

unless it is a Saturday, a Sunday or a legal holiday, in which

event the period extends to the end of the next day which is

fte:i-efte~-not a Saturday, Sunday, ft~~-or a legal holiday.

Wfteft --ehe -râs--e-dâY-~~ --efte -~e~be -:is- --efte
1'e~-e -da-Y-Wft :ieft -:is- -fte:i-efte~-â -&â-e1:clâYi
&1:Mây-!'~~-r~a:r-fte-r:ia-Yi-âftY-~â~e~
~:ired-hy-mâ:ir-âs- -~~~~:ied -:ift-R1:re-~
:is--mâ:i red -eft --e:ime -wfteft -:i-e -:is- -mâ:i reà
e-1' --efte -râS--e -dây-e~ --efte -~e~ :ieã~-
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October 10, 1988

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 4 and 5

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by William V. Do.rsaneo III regarding proposed changes to
Appellate Rules 4 and 5. Please be prepared to report on this
matter at our next SCAC meeting. I will include the matter on
our next agenda.

As always, thank you for your keen
of the Advisory Committee.

to the business

III
LHSIII/hjh
Enclosure
cc: Honorable William W. Kilgarlin
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September 21, 1988
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Luther H. Soules, III
Advisory Committee Liaison
Committee on Administration of Justice
800 Milam Building
San Antonio, Texas 78705

Judge Stanton B. Pemberton
Chairman
Coinmittee on Administration of Justice
Bell County Courthouse
PO Box 747
Belton, Texas 76513-0969

Gentlemen,

Enclosed plea ~-memuum concerning suggestedrevisions pellate Rules 4 and 5. elieve that the
memorandú explains the need for amendm s to these rules. The
problem is bes sown y reading the court's opinion in
Fellowship Missiona"rv Baptist Church of Dallas, Inc. v. Siqel,
which is also appended to the memorandum.

Sincerely,-~
will iam V. Dorsaneo, III
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T.o: Members of Supreme Court Advis.ory Committee

From: William V. D.orsane.o III

Date: September 19, 1988

The draftmens' intent to draft Texas Rules of Appellate

Procedure 4 and 5 in such a manner that the El Paso court's

decisi.on in Ector County Independent Scho.ol District v. Hopkins,

518 S.W.2d 576, 583-584 (Tex. civ. App. - El Paso 1974, no writ)

would be codified, has failed. That case holds that when the

last day for filing would fallon a Saturday, Sunday or a legal

holiday, such that the item to be filed could be filed on "the

next day," the item can be mailed on that day, notwithstanding

the general rule that mailings must be done one day before the

last date for filing.

When Tex. R. App. P 5 (a) was drafted, the following sentence

was added at the end of paragraph (a) in .order to accomplish this

goal.

When the last day of the periòd is the
next day which is neither a Saturday,
Sunday nor legal holiday, any paper
filed by mail as provided in Rule 4
is mailed on time when it is mailed
on the last day of the period.

-

This sentence has its .own shortcomings. ("neither a Saturday,

Sunday nor legal holiday") and it is difficult to comprehend what

it means when it is read in isolation from the preceding sentence

(taken verbatim from Tex_R. civ. P.4).. Please see appendix "A."

Apparently, these and perhaps other problems have caused at least

three courts of appeals to interpret the sentence differently

00143



from what was intended. See Fellowship Missionarv Baptist Ch. v.

siqel, 749 S.W.2d 186 (Tex. App. - Dallas 1988, no writ) ("If rule

5 (a) permitted a Monday mail deposit to be timely when (as in

this case) the last day to make an otherwise timely mail deposit

would have been the preceding Friday, rule 5 (a) woutd operate to

bootstrap an exception upon an exception. otherwise put, what

rule 4 (b), operating alone, cannot accomplish - deeming a filing

timely if a document is deposited in the mail on the very day

that it is due - rule 4 (b), operating in conjunction with rule

5(a), should not be able to accompiish."); Walkup v. Thompson,

704 S.W.2d 938 (Tex. App.-Corpus Christi 1986, writ ref'd

n.r.e.) (per curiam); Martin Hedrick Co. v. Gotcher, 656 S.W.2d

509,510-511 (Tex. App.-Waco 1983, writ ref'd n.r.e.). These

caSes also indicate a fundamental dislike for the approach taken

by the El Paso court in the Ector case. In fact, they

demonstrate that a different approach to the problem is needed.

One approach to this problem would be removal of the quoted

sentence from Appellate Rule 5 (a) (together with some clerical

adjustments as reflected in appendix "A") and the addition of the

following sentence to the Appellate Rule 4 (b) .

When the date of filing falls on
a saturday, a Sunday or a -legal
holiday, any paper filed by mail
is mailed on time when it is
deposited in the mail on the last
date for filing._ the same, as
extended in accordance with Appellate
Rule 5 (a) .

Another approach that is admittedly more farreaching would

be a revision of Appellate Rule 4 (b) in such a way as to remOvê
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the requirement that filing by mail be deposited "one day or more

before the last day for filing same." See Tex.R.App.P.4(b).

This adjustment would simplify appellate procedure and would

remove the inconsistency noted by the Dallas court in the

Fellowship Missionarv case. Please see appendix "B" for the text
,

of the court's opinion. A draft of this proposed revision

Appellate Rule 4 (b) is appended as appendix "C".
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186 Tex.. 749 SOUTH WESTERN REPORTER, 2d SERIES

~LLOWSHIP MISSIONARY BAPTIST
CHURCH OF DALLAS, INC., et

aI., Appellants,

v.

Myrtle SIGEL, Appellee.

No. 05-7-01034-V.

Cour of Appeals of Texas,
Dallas.

March 21, 1988.

Following a decision of the Second Pro-
bate Cour Dallas County, Robert E. Price,
J., both partes appealed and sougnt to

avoid paying costs. In support of its chal-
lenged application to appeal without paying
cost, part mailed affidavit in support of its
petition on Monday whi~h followed the Sat-
urday which was last day to personally
serve cour reportr with affidavit. . The
Cour of Appeals, Baker, J., held that ser"
vice was untiely; to have timely mailed

affdavit, part was required to mail affida-

~;t on Sunday, not Monday..~'" -,
_. Appeal dimised.

1. TIme e:l0(9)
When last day to personally serve

cour reportr with appeal docum~nts falls

on Satuday, in order to properly serve by
mail, documents must be mailed on immedi-
ately following Sunday, not Monday.

Rules App.Poc., Rules 4(b, e), 5(a),
40(aX3)().

2. TIme e:l0(9)
Policy behind mailbox -rule, allowing

servce of appellate materials on cour re-
portr when last date of service falls on
Saturday, by later mailng, was not to pro-
vide grtuitous extensions but to accommo-
date situation which courthouse employees
are given a day off. Rules App.Proc.,

Rules 4(b), 5(a). ".

3. Evidence e:87, 89

Postmark on lettr is only prima facie
evidence of date of mailng, and in absence
of postmark obtained on a Sunday, date of

mailing can be. established by affidavit.
Rules App.Proc., Rules 4(b), 19(d).

4. Time e:LO(9)
Party's service of affidavit with court

reporter, in support of its motion to appeal
without paying cost, by depositing it in
United States mail on Monday, was insuffi-
cient compliance with rules of appellate

procedure, where last day to serve affidavit
personally on court reportr was previous
Saturday, party was required to deposit

affidavit in.mail on Sunday to comply with
rules. Rules App.Proc., Rules 4(b, e), 5(a),
40(a)(3)(B).

. Eric V. Moye, Dallas, for appellants.
Harold Berman, Dallas, for appellee.

Before ENOCH, C.J., and BAKER
and KINKEADE, JJ.

BAKER, lustice.
On the Court's own motion, we ques-

tioned whether we had jursdiction over
this appeal and requested the parties to
brief the issue. We have considered the

parties' arguments, and conclude that we
- do not have jurisdiction. Accordingly, we
dismiss this appeaL.

The trial court entered final judgment on
July 20, 1987. Appellants Fellowship Mis-

sionary Baptist Church of Dallas" Inc., and
its pastor, Reverend Sammie Davi (collec-
tively the "Church"), filed an affidavit of
inabilty to pay costs on Augut 13. The
èhurch served the affidavit by depositing it
in the United States mail on August 17.

Appellee Myre Sigel fied a contest to the
affidavit on August 24, and the trl cour

conducted a hearng on the contesL The

tral court sustained the contest, but failed

to enter a timely. wrtten ord:ir.
Accordingly, the allegations in the affida-

vit were geemed true by operation of law
on _ September 3. TEX.R.APP.P.
40(a)(3)(E); Alvarez v. Penfold, 699 S.W.2d
619, 620 (Te~.App.-Daiias 1985, orig.pro-
ceeding). The question then is whether the
Church sufficiently- complied ,vith rule
40(a)(3)(B) of the Texas Rules of Appellate
Procedure so as to be permtted to prose-
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FELLOWSHIP MISSIONARY BAPTIST CI-. v. SIGEL
ÇUe as 749 S_W.2d Ill (Te".App.-Dallas i 988)

Tex. 187

cute this appeal without paying the costs or
g¡"ing security therefor._ That section

-tates:
The appellant or his attorney shall give

notice of the filing of the affidavit to the
opposing party or his attorney and to the
court reportr of the court where the

case was tred within two days after the
filng; otherwse, he shall not be entitled
to prosecute the appeal without paying

the costs or giving security therefor.
TEX.R.APP.P. 40(a)(3)(B). The Churh
filed its affidavit on August 13, a Thur-
day. It served Sigel by mailing the affida-
vit on August 17, a Monday. The question
then becomes whetherservce of the Au-

gut 13 affidavit on Augut 17 was timely.
We hold that it was not. .

Two days after August 13 Was Augut
15, a Satuday. Therefore, the last day to
serve the affidavit personally on the court
repørtr was Augut 17. TEX.R.AP.P.

5(a). In order to serve a part by ma,
rule 4(b) reuies that any document relat-
ing to taking an appeal shall be deemed
timely tùed i if it is "deposited in the mail
one day or more before the last day" for
takig the requir action. TEX.R.P.P.
4(). However, rule 5(a) provides:

When the lã."t day of the period is. the
next day which is neither a Satuay,
Sunday norlegal holiday, any paper filed
by mai as provided in Rule 4 is mailed on
tie when it is mailed on the last day of
the perioc.

TE.R.APP.P. 5(a). The Church deposite
its affdavit in the mail on the last day on
which it could have served SigeL. If, how-
ever, rule 4 required it to deposit the aff-

davit in the mail on Sunday, August 16, the
Churh's servce was not timely.

. (1) There is a split of authority 
on th

question~ One court has held that rule
5(a),in similar cirumstaces, permits time-
ly fiing if the docum~nt is deposited in the
mail on the Monday following the last day
for fiing that happened to fall on the week-

end. Ecto County Independent School

I. We reçgnize that TER.P.P. 4(b) addres
es the timelines only of fiing docments. and
doe not expresly addres the timelines of
servng docments The time to serve doc-
uments. however. is Mat or beore the time of

District Z'. Hopkins, 518 S.W.2d576, 583-
584 (T~x.Civ.App.-El Paso 1974, no wnt)
(on mot. for reh'g). Two other court, how-
ever, have held that the document was

required to be deposited in the mail on the
Sunday preceeding the Monday, in order to
be timely. Walkup v. Thompson. 704 S.W.

2d 938, pasm (Tex.App.--orpus Clu:isti
1986, writ ref'd n.r.e.) (per cunam); Martin
Hedrick Co. v. Gotcher, 656 S.W.2d 509,

51~11 (Tex.App.-Waco 1983, wrt ref'd
n.r.e.). The Gotcher Cour specifically ad-
dressed the interaction between rules 4 and
5, and concluded that compliance with rule
4, by depøsiting a document in the mail one
day before the last day of the period for
taking action, was a "condition precedent'
for triggering the extnsion provided by

rule 5(a). 656 S.W.2d at 510. We agree
with the Gotcher Cour

Rule 4(b) provides an extnsion of the

deadline for takig requid action, if that
deadline would otherwe fall on a Satur-
day, Sunday, or legal holiday; in short, rule
4(b) crates an exception to the normal

method of calculating due dates. Rule 5(a)
also creates an exception for the timely

receipt of a document relating to the taking
of an appeaL. If rule 5(a) permitted a Mon-
day mail deposit to be tiely when (as in

this cae) the last day to make an otherwse
timely mail deposit would have been the
preceedig Frday, rule 5(a) would operate

to bootstrp an exception upon an excep-

tion. Otherwse put, what rule 4(b), operat- .
ing alone, cannotaccompliiieeming a
:filg tiely if a document is deposite in

the mail on the very day that it is due-
rule 4(b), operating in conjunction with rule
5(a), should not be able to accomplish.

(2,31 We note fuher that the policy
behind rule 4(b), the "mailbox rule," is not
to provide grtuitous extensions, but to
accommodate situations in which court-
house employees are given a day off. See

Johnson v. Texas EmploY8T' Insrance
Association, 668 S.W.2d 837,838 (Tex.App.

ming." TER.APP.P. 4(e). It necessly fol-
lows that the same considerations in determin-
ing whether a docment is timely filed apply in
determining whether a docent is timely
served.
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-EI Paso, 1984), reii'd on other grounds,

574 S.W.2d 761 (Tex.1984). As mentioned
'lrlier, the Church, but for rule 5(a), would
¿aye had to deposit its affidavit in the mail
on Friday, August 14, in order to comply

with rule 4(b). That it chose not to mail

the affidavit on a business day does not
excuse it from failng to mail the affidavit
on a weekend day. Nor does it matter that
the post office might not postmark a mail-
ing deposited on a Sunday; the postmark is
merely prima facìe evidence of the date of
mailing. TEX.R.APP.P. 4(b). In the ab-

sence of a postmark obtained on Sunday,

the date of mailng can be established (as it
indeed was in this case) by affidavit. TEX.
R.APP.P. 19(d).

Finally, we note that both the Walkup
case and the Gotcher case had subsequent
histories in which the supreme court re
fused applications for writ of error with

the annotation, no reversible error. We
acknowledge that the annotation "n.r.e."is
dubious when one attempts to -extrct any
authoritative value from it. See generally
Robertson and Paulsen, Rethinking the
Texas Writ of Errr System, 17 TEX.
TECH L.REV. 1, 30-1 (1986). Neverthe-
less, when a cour dismisses a case for

i~)nt of jurisdictiò~:, its action is predicated
ii only one ground. Neither the Walkup
nor the Gotcher Court ever considered the
merits of those cases. When the supreme
cour refused the wrt applications with the
"n.r.e." notation, the supreme court could
not have been indicating that the interme-
diate court reached the correct results but
not necessarily by the correct rationales
when only one rational~lack of jursdic-
tion-supportd the intermediate cour'
actions. Further, the supreme cour has
corrcted an intermediate court's erroneous

rationale concerning its jurisdiction when
thèsupreme court chose to do so. See,
e.g., Butts '/. Capitol City Nursng Home,
705 S.W.2d 696; 697 (Tex.1986) (per cu-
riam).

We recognize that the supreme cour has
recently held that "(i)ndigency provisions,

like other appellate rules, have ,1ong been

'liberally construed in favor of a right to
appeaL." Jones '/. Stayman, 747.S.W.2d
369, 370 (Tex.1987) (per curiam). None-

the less, Jones is distinguishable from the
instant case. In Jones, the indigent appel-

lant mailed a letter to the court reportr
the day after she fied her affidavit. The

lettr had been .drfted before the affidavit

was filed, and its wording indicated that
the affidavit would he filed in the near
future. The supreme court expressly not-
ed that that lettr, while "not a model of

precision," was mailed within the two-day
period mandated by rule 40(a)(3)(B), and
that it "appear(ed) to sufficiantly fulfil the
purpose' of the rule." 747 S.W.2d at 370.

In the instant case, there is no dispute that
the Church failed to mail its notice of its
affdavit within the two-day period. There
is a difference between substantial compli-
ance with a rule, so as to fulfil its purpose, .
and failure to comply with a rule. To hold
that depositig the notice required by rule

40(a)(3)(B) one day late were sufficient
compliance with the rule, we would, in ef-
fect, be rewrting the rule; an appellant

could be deemed to have complied with its
requirements so long-as the cour reportr

got notice of the affidavit with sufficient
opportnity to contest it, We decline to do

so. the appellant in Jones gave timely, if

not altogether clear, notice that she had
filed her affidaVit; in this case, the Churh
did not give timely notice at all. We do not

read Jones to be so broad as to exonerate

an appellant's burden of complying with
the applicable rules of procedure. so long
as no har results.

(4) We hold, therefore, that the
Church's deadlie to serve its affidavit was
Monday, August 17, by operation of rule
5(a), but tht the Church had to deposit its
affidavit in the ma no later than Sunday,
August 16, in order to make rule 4(b) appli-
cable. Because the Church did not do so,
its servce of the affidavit was untimely
and did not comply with the requirements
of rule 40(a)(3)(B). Accordingly, the

Church cannot prosecute this appeal with-
out -paying the costs thereof or giving se-

curity therefor.

Weare left with two appellants who
have perfected thelr appeal by fiing an
affidavit of inabilty to pay, but who are
not entitled to prosecute their appeal with-
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NAUl\1ANN v. WINDSOR GYPSUM. INC.
Cite "' 74~ S.W.2 LS9 (Tex.pp.-an Antonio 1988)

out paying the costs or posting security
therefor. We recognize that the Church

),ubsequently made a cash deposit in an

'attempt to preserve its appeal, but that

cah deposit is a nullty. See Shaffer v.

U.S. Companies, Inc., 704 S.W.2d 411, 413
(Tex.App.-Dallas 1985, no writ). In any
case, the cah deposit was made long after
the time to perfect an appeal had expired.

TEX.R.APP.P. 41(a)(1). Therefore, we
have no alternative but to dismiss this ap-

peal, ,md so order.

Tex. 189
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REORT

of the

COMMTI ON TH ADMINISTRTION OF JUSTICE

Decemer l, 1988

The Commttee on the Admnistration of Justice has been divided into
sucommttees whch tract those of the Supreme Court Advisory Commttee .to

whch it reports its proposals regarding the Texas Rules of Civil Procedure.

The "first meeting of the new bar year was held September 10, 1988 at which

time there was discussion of proposed Local Rules followig a report by Luther

Soules, Chairm of the Supreme Court Advisory Commttee and the Court's Sub-

commttee on Local Rules. Mr. Soules presented a proposed draft of the rues

for consideration and input. Professor William V. Dorsaneo, III, Chairm of
COAl's Subcommttee on Local Rules, has done a considerable amount of work on

the project. A number of other matters came before the commttee for dis-

cussion and various proposed Rules changes were referred to appropriate sub-

commt tees.

At its meeting held November 19, Judge George Thond, Chirm of the
Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the members

attendig the Conference were divided into five groups to study the draft and
/

a- member of the Advisory Commttee acted as moderator to each group. The

final work product will serve as a gude for judges over the state after its

approvaL.
"

A report was made by Judge Don Dean, a member-u-the Subcommttee on
Rules 1-l65a. Some chges were proposed to Rule 2la to bring approved
delivery practices more curent as delivery mean-and techologies have sig-
nificantly chaged since 1941. The chges will be put into written form and
presented to the full commttee at its January- meeting for action as required

under the commttee's bylaws. Changes to Rule 72 were also proposed whch will

bring copy service more curent and this amendent will be presented in written

form at the next meeting.

Four Rules changes are being considered by the Subcommttee on Rules

l66-2l5 which is chaired by Guy Hopkins. Mr. Hopkis was unavoidably absent
from the November meeting and reports on these Rules were deferred.

Charles Tighe, Chairm of the-Subcommttee on Rules 216-314, -reported

that the group has considered Rule 245 ~d, on the recommendation of Mr..-.--
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Soules, would reconnend a revision at the next meeting to change notice of

"not less than ten- days" to "not less than forty-five days" as the period
prior to trial for ju fee and demd was extended from ten to thirty

days and the increase from ten to forty-five days would permt a party
who receives a non-jur setting together wìth an answer to preserve its

right to trial by ju and avoid an otherwse essential but burdensome

practical requirement to mae demd and pay the jur fee in aill cases
when they are filed, thus clogging the- ju dockets mrealistically and
unecessarily. Mr. Tighesàid it would be 'necessal__tC?_.spnsider this

change along wìth\ Rule 2l6. ~ch provides fOr. th~- filfÎÎg-U~ fee....""----. /.. ,
He said the subcommttee was also considering,. Rules 223 and 224 whch deal--------
with the jur list.

./- - Mr. James O'Leary__~a:L~his Subcommttee on Rules 3l5-33l was lookig
at Rule 324(b) where mot:on for a new trial is required. A question has,
arisèn- wìth regard to venue for a new trial and the group feels this needs

".~--- .
study.

With regard to the Texas Rules of Appellate Procedure, Judge J.

Curtiss Bi:own, - clîiññarr,reported that a proposal has been received re-
garding TR Rules 4 and 5 whch relate to the question of the time of

riling of _records,.___briefs and other instruents. He said the subcommttee
did not feel that a real problen_existed with these two Rules but would look

at them more closely to detene if revisionS-should be made.

A complaint regardig Rules 40.and 53j was received from a district

judge regarding a problem-faced by a court reporter in his jurisdiction who

prepared a lengthy statement of factsfor-' an indigent party as required

under Rule 40 but who was refused payment for his services under Rule 53j.

The s-.ibccminittee considered the iiietter but recoulIi1E:nded that riO action be

taken on these Rules at this time and that the matter be removed from the

docket, recognzing that there may be a greater problem with the Rules in the

future.
Wi th regard to TR Rule lOa, Judge Brown referred to a copy of a

proposed chage to the-RUiê which has been circulated to the full commttee.

The proposed amendment wìll clarify the Rule by providing that en banc re-

view may be -conducted at any time within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion WaS

seconded and adopted.
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The meeting was then held open for discussion of any Rules problem

which might need to be addressed. It was mentioned that "legal holidays"

differ from county to county, and discussion was also held on certain Rules

of discovery and the possibility of having a limt on the number of inter-

rogatories that may be made.

The Coiittee will meet again on Jan l4, 1989 at which, time finl
action will probably be taken on a number of the item presently under con-

sideration.

$Ic~-i~ 15 ~--li:
Stanton B. Pemberton, Chainn
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LAW OFFICES

LUTHER H. SOULES III
AITORNEYS AT LAW

A PROFESSIONAL CORPORATION

K.ENNETH W. ANDERSON
KEITH M_ BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E_ETlINGER _
MARY S. FENLON
LAURA D_ HEARD
REBA BENNEIT KENNEDY
CLAY N. MARTIN
JUDITH L. RAMSEY

SUSAN SHANK PAITER.ON
LUTHER H. SOULES III

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE i. FAG,\N
ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

May 17, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule- of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182 (b), and 130 (a). Please be prepared to report
on this matter at our next SCAC meeting. i will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

':ery t¡Q yours,~~
LHSIIIjhjh
Enclosure
cc: Honorable stanley Pemberton

H. SOULES III
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE
n-mlA R PHuiPS

P_O_ BOX 12248 CAPITOL STATION

AUSTL'I, TEXA 7871 I

(512) 463-312

CLERK

JOHN T_ ADAMS

jLSTICES
FR'\KLIN S. SPEA
C. L RAY
RAUL A GONZ-\EZ
OSCA H- MACZY
EUGENE A COOK
JACK HIGHTO'X'ER
NAni'" L HECHT
IlOYD OOGGEI

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

May 15, 1989
ADMINISTRATIVE ASST.

MARY ANN DEFIBAUCli

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory COIIittee ~ s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May lithe rulell
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing som~ sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holidayZ

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in - addition to a party?

4. Regarding TRAP 90 (a) : Should the courts of
appeals be required to address the factual sufficiency
of t-he evidence whenever the issue is raised, unless the
court of appeals finds tpé evidence legally insufficient?

5. Regarding- TRAP l30 (a) : What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the .case immediately upon the filing of an appiLication
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change iri the court i s opinion or
judgment? See Doc.tors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass' n, 121 F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hecht
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March 2, 1989

Honorable Mary M. Cra.ft, Master
314th District Court
Famly Law Center
4th Floor
1115 Congress
Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

Iam most grateful for your thoughts and expect they will be
carefully considered as we look tC?ward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice

NL: sm
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MARY M. CRAFT
MASTER. 314TH DISTRICT COURT
FAM ILY LAW CENTER. 4TH FLOOR

1115 CONGRESS
HOUSTON. TEXAS 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
suite 120
Midland, -Texas 79705

Dear Tom:

I read your article in the last Juved_leLaw section
Newsletter, and I agree that appealing a deli nquency case for an
indigent client is tricky. However, I have 

been concerned for
some time about the prob lem of civi 1. appeals for all indigents and
offer the fol lowing thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant. is only required to
file a written notice of appeal in the trial ::ourt within 30 days
of the judgment's signing. T.R.App.P. 41(b) (1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the state. T.R.App.P.
40ib) (1). A pauper's affidavit requesting a free 

statement of

facts may be fiJ ed in the trial court wi,thln the same 30-day
period. T.R. App. P. 53 (j) (2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantial ly different from that in civil j.ndigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Present1 y, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

1~' An affidavit of inability to pay ~osts (as an 

alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signi~g of the order which
is being appealed. T.R.App-.P. 40(a) (3) (A). Appeal is then per-
fected. T.R.APP.P. 41 (a) (1) .

2. Notice of the filing ..:f appellant's affidavit must be
givell by appe 11 ant to the opposing party or his attorney and to
the court reporter of the court in which the .%:ase was tri.~d within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a) (3) (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
Xf a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 4D(a) (3) tC). The court must rule
against the affidavit by signed order withtn 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true~ As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possj.bilj.ty of losing a right to .appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston (1st Dist.l 1988~nowrit), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certifi.caticn judgmen~was
dismissed because the state's attorney dj:d not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have corne across the TeX3S Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987);' a per curiam
mandamus .decision which seemed to provide some hope that notice
requirements would be construed with flt=xibility. The trial court
in this termination case had neglected - to sign an order deter-
mining the contest or exteading the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of :Inabili ty was fil ed
stating counsel l s intention ~o request a free statement of facts
was inadequate under T.R.App.P. c4G(a) (3) (Bl. The Court stated
that the letter, though "not a model of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted- that
1) thë letter was timely mailed, and 2) the court reporter. was
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Mr. thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed .as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order_ determining the 'contest .Ü thin the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V .G., supra, and held that "giving of the 2-day notice to
thecourt reporter is mandatory and absent the notice, the
appel lant cannot prosecute an appeal without paying costs or
giving secur1ty. An objection at the hearing is not necessary
because 1f no notice i.s given, a hearing is not requ1red."
Interestingly, the real party in interest, Harris County
Children l s Protecti.ve Services, received its notice and fU ed a
contest, but obj ected to the lack of notice to the court reporter.
No testi.mony was taken on the merits of the indigency claim of
appellant. A similar case 1s Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). - -

The absurdity of the court reporter notice requirement - is
demonstrated by fvatlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi. 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. In dismissiflg the appeal because the
court reporter didnot receive the two-day noti.ce, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
persona 1 service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appèal procedure is
that notice of fi ling the affidavit must be actua 1 ly received by
the opposing party and the court reporter wi thi.n two days, or on
the next business day following two days-,_ unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 198a- no wri.t), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit 0: inability to pay costs shouldbe taken as true because the tria Lcourt had sustained the
contest, but fai.led to enter _a timely written order. However, in
calculating whether appel lant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavi_t was filed on
Thursday, the 1 ast day to serve the reporter was Monday . Appe 1-
lant maj led the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4 (b) to
require that depositing a document in .themail one day before the
last day of the period for taking action was .a t1condition prece-
denttl for triggering the extension provided by rule 5 (a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objecti on was made
in the tria 1 court by anyone.

THE FLAWS

The flaws in the procedure for indige,nts i appeals are
obvious.

First, two days is simply too short a time to get notice
out. Some Monday and Friday holidays are federal but not state,
o.r county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait unti 1- Monday to send
the mai_l.

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, although this J_S the
sta~ed basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Al though
paid a regul ar sa lary, they are required to prepare a free
statement of fact in any indigents civil appeaL. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j) (2), 'and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which i.s paid from the
county general fund..

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amoUnt
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P-._ 40(a) (1), 46. No notice is
required to be given to the ~court reporter, al though .it is_ a rare
case indeed when this amount will cover the cost of preparing a
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Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appellate courts' treatment of the n'otice
provisions as quasi-juris "ictional , and not subject either to
waiver or the harmless error rule , goes agai:ist the grain of
modern procedure. Absent a showing of harm by the state '5 at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in ltJss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice i.s either
non-waivable or harmless, or that actual knowledge of filing the
affidavi t is sufficient "notice. II

PROPOSED SOLUTIONS

My experience indicates that the m-ajority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to U.beralize the requirements and suggest the fOllowing
addi tiona 1 proposa 1 s for your cons idera tion:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davi t of inabi 1 i ty to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3) (B)'to provide that the civil
noti ce requirement be the same as the crimina), i. e., that the
cl erk notify opposï:ng counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40 (a) (3) (B) by dei~ting the language
following the semi-colon ("otherwise. . ..) and substituting the
fo llowing:

-"Should it appear to the court that notice has not been
given under this subsection the court shal) direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension. II

This would be consistent with the provisions of T.R.App.P.
40 (a) (3) (E) and 41 (a) (2) .
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Mr. Thomas S. Morgan
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4. Instead of proposing that no bond or affidavi t be
filed (only notice of appeal be given), amend T.R.App.P.
40 (a) (3) (D) and place the burden on the party contèsting,the
affidavit of inability to show appellant is able to pay costs in
any casein which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request .:0 waive bond.)

5.. Amend T.R.App'-P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receivj ng a
governmental entitlement based on indigency, the- court
shall deny the contest. If the court sustains the contest
and finds that appel lant is able to pay costs, the reasons
for such a finding .shal i be contained in an order.
Evi.dence shal 1 be taken of the estima':ed cost of preparing
a statement of facts and transcript~"

6. Amend 'l.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the c:erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(j) :1), covering the
free statement of facts.

Given the historically irrational nature of attorneyl
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which alJow the guardian (bUb not the attorney) ad
litem, who appeals in his represetitative capaci_ity to do so
without fi ling a cos.t bond, cash deposit or affidavî tin lieu
thereof.

i look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else interested in this issue
at a mutually convenient time.

Very trul y yours,

M~~
MMC/ cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
.March l, 1989 at 9:00 a.m. in thE: Texas Supreme Court:-
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cc: Mr. Robert o. Dawson
University of Texas
School of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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Ru 1 e 15 a. Grounds For Disqualification and Recusal of Appellate

Judges

(1) (No Change)

(2) Recusal

Appellate judges shou Id recuse themse 1 ves in
proceedings in which their impartiality might reas.onably be

questioned, including but not limited to, instances in which they

have a personal bias or prej udice concerning the subject mat ter

or a party, or personal knowledge of disputed evidentiary facts

conce(~, rroCeeCHng. In the

d i v ide d t he mo 1 on tor e c use s hall be

event the court is even ly":,

d .

Al-L IJ,I)~~VV(A):Y

COMMENT: The present rule ,does not contain a provision
dealing with an en bane evenly divided court on a motion to
recuse. The proposed amendment will deal with that situation
without the necessity of bringing in a visiting judge to 'brea.k
the tie. The br i ng1 ng in of ano ther judge wou ld cause
unnecessary di f f icu 1 ties and del ays and pot ent ia 1 embarrassmen t .

(! If J
L ,
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LAW OFFICES OF

~Æ of I-lf&~*~~
2401 T E X AS AMERICAN 6ANK 13UILOING b'-- 7g~

FORT WORTH, TEXAS 76102 .
(617) 336-4900
429-2301 METRO

J. Shndby SharpE

Ma y 25, 1 988 0Yrr~/
~~

Mr. R. Doak Bi shop
Hughes & Luce
2800 Momentum Place
1717 Main Street
Dallas, Texas 75201

Dea r Doa k:

Enclosed you wi 11 find in appropriate form recomnended
changes to Rule 15a, Rule 121 and Rule 182, Texas Rules of
Appellate Procedure, as per the discussion of the Conmittee on
Administration or Justic.e at its May 7, 1988 meeting. The
Comnittee can take final action on these proposed changes at the
June 4, 1988 meeting.

By copy of this let ter, I am send ing a copy of these to
the other members of my subcorrittee, Luther Soules and retired
Chief Justice Joe R. Greenhi 11.

Very truly yours,

JSS: cf

cc: Professor Jeremy C. Wicker
Chief Justice J. Curtiss Brown
Luther H. Soules
Honorable Joe R. Greenhill
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lAW OFFIÇES

SOULES 8 REED

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

ÇHRISTOPHER ÇlARK
ROBERT E. ETLlNGER
MARY S. FENLON

PETER F. GAZDA
lAUI\ D. HEARD

REBA BENNETT KENNEDY
JUDITH L I\MSEY
ROBERT D. REED
HUGH L. SÇOTT. JI\
SUSAN ç. SHANK
LUTHER H. SOULES III
THOMAS G. WHITE

TENTH FLOOR

TWO REPUBLICBANJ( PlAA

175 EAT HOUSTON STREET

SAN ANTONIO. TEAS 78205-2230

(512) 224-9144 WAYNE I. FAGAN

ASSOCIATED ÇOUNSEL

TELECOPIER

(512) 224-7073

June l4, 1988

Mr. Rusty McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Proposed Changes to Rules of Appellate Procedure

Dear Rusty:

I have enclosed comments sent to me by J. Shelby Sharpe
regarding proposed changes to Rule lSa, Rule 121, and Rule 182,
Texas Rules of Appellate Procedure. Please be prepared to report
on this matter at our next SCAC meeting. i will include the
matter on our next agenda.

As always, thank you for
of the Advisory Committee.

on to the business

LHSIII/hjh
Enclosure
cè: Honorable Joe R. Greenhill

00 i 66



:: . .. .....~ . ~-

~/9ItfiJST MARY'S UNIVERSITY

+)
F~br~ary 5, i 988

Honorable Howard M. Fender
Chief Justice - Court of Appeals
Tarrant County Courthouse
Fort Worth, Texas 76196

Dear Judge Fender:

Thank you for your letter of January 21, 1988..
....

l-~ ~ /I,JII(72 .
'7 / /.fl

IJJ iJ --

2)0- iIJ W ~

~.~
xr¿ &;tfl

I believe the rule change that you suggest should be addressed to the
Supreme Court Advisory Committee rather than to the Administation of Rules of
E~idence Committee which I chair. I am therefore forwarding your letter to Mr.
Luther Soules who is Chairman of the Supreme Court Advi.sory Committee.

Yours very truly,

/5/
Thomas' Black
Professor of Law

TBI asv

cc: Mr. Luther H. Soules, III
Soules, Reed & Butts
800 Milam Building
San Antonio, Texas 78205

¿/

SCHOOL OF LAW
ONE CAMINO SANTA MARIA

SAN ANTONIO. TEXAS 78284-0400
(512) 436-3424
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HOWARD M. FENDER
Chief Justice. Court of Appeals

SECOND SUPREME .JUDICIAL DISTRICTTHE COURTHOUSE ~-
.ORT WORTH, TEXAs 76196 Ofliçø (817) 334-1900

\ / i,( ! Kg

/)~~lì-
p~~ r~f L/r./MS ~~~ Iø~ a. ~ ~.¡ ~ i ;;J~ (l.~ e.
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LAW OFFICES

KENNETH W. ANDERSON. JR_
KEITH M. BAKER

CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. ETLiNGER'
MARY S. FENLON
GEORGE ANN HARPOLE
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
J. KEN NUNLEY
JUDITH i- RAMSEY

SUSAN SHANK PATTERSON
SAVANNAH i- ROBINSON
MARC J. SCHNALL'
LUTHER H. SOULES 111'1
WILLAM T. SULLVAN

JAMES P. WALLACE i

SOU LES 8 WALLACE
ATTORNEYS AT LAW

A PROFES510NAlCORPORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

TUEF AX

SAN ANTONIO
(512) 224-7073

AUSTIN

(512) 327-4105

WRlT£R'SDIRECTCIAL NUMÐER:

April 27, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 15, 136 and 190

Dear Rusty:

Upon review of the SCAC Agenda I was unable to ascertain
whether you had been sent copies of the enclosed correspondence
from Chief Justice Howard M. Fender and Justice Michol O'Connor.
Therefore, I am forwarding same to you at this time. Please be
prepared to report on this matter at our next SCAC meeting. i
will include the matter on our next agenda.

AS always, thank you for your keen attention to the business
of the Advisory Committee. /1Very ;t-tuly yours,~a~

'-/LÚT.HER H. SOULES

./
III

LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

Honorable stanley lêmberton
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(512) b83-7501
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11. ~ ~ -lcJ~ ,
~ . ~~ ~ &~~Gb.i-
()I!t~ ,¡ STATE BAR Of TEXAS

~~cøMMlrT" ON AOMINISTRATION Of JU81ICE
APPELTE

REQUEST FOR NEW RULE OR CHANGE OF EX.ISTINO RULE - TEXAI RULES OF Cl flROCEDURI.

I. Exac wording of 1.I,tlnt Au":

Rue .40.

(4) Notice of Limtation of Appal. No attet to limt the scope of an app'-
shall be effective as to a par adverse to the appllant uness the ~verab~ porton
of the jûdgmt fran whch the ar,peal is taen is designte in a notice sered on the
adverse pa with fifteen days afte judgIt is signed, or if a I1tion for ne trial
is filed by any pa, within seventy-five days after the judgmt is signed.

II. Propod Rule: throu clletioni to l.isngruli with d-l; underUnl prpo l- waing

~e 40.

C41NoticeofL.1

(A) No attemt lìmt the scope of an appel shall be effecve as to a pa
adverse to the appl ant any par-y tL'1less the seveable :prton of th judgrt fra-il
Nhich. the appal is en is ciesi'1ated in à notice sered on the aderse pa all paes
to the sut with if tee days after juàgnient is signeà, or if a notion for new triaJ
is :ti.led by any par _, with1 sevety-five days after th judgmt is sign.

LbA)
.\

..- 'i.I.~ ~ ~
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Brief statement of reasons for requested chenges an advantages to be
served by proposed new Rule:

. Rue 74 (e) of the Rules of Appellate Procedure contelates that any

pa aggrieved by a judgit may present cross-points as an appe"ilee, even if it
has not pefected' an appal,- except when the judgnt is severable an the appe
has be limted by the ~ppellant to a severable porton. . Recent cour of appels
decisions have exively interpreted the exception to deny jurisdicti~n o~
appellees' cross-points even - in twpa cases. The meìiasm for limtig appes
provided by.Rule 40 fa) (4) is proving inadeqte to abroate the effect of thosedecisions. .

Uncerty over when a cross-point reqes an inepent appal will result
in pretautionai pefection of appeals by appellees i renering th intet behin
74 (Ell, to siiriplify the procedal buren place on appllees and to redce duplicatioi;"J
at the appllate level, a nullity. The proposed amts will clarify the reqe-
mets.

Respectfuly submtted,

Na.'1e

Adess
i"--,=~-- 198_
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January 31, 1989 ~w \ ~..
,.

Luther H. Soules III
Soules & Wallace
Republic of Texas Plaza
175 East Houston st.
San Antonio, Texas 78205 2230

Re: Texas Rules of Appellate
Procedure 4, 5 and 40

Dear Luke,

Enclosed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our May 26-27 meeting?

Best wishes,'

¡2
William V. DorSaneo, III

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS. TEXAS 75275-0116/214' 692-3249
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ME M 0 RAN DUM

TO .. The Committee on Administration of Justice

FROM: William V. Dorsaneo III (with Ruth A. Kollman)

DATE: January 30, 1989

RE Requirement that appellees perfect an appeal
in order to assign cross-points of error

Rule 74 (e) of the Texas Rules of Appellate Procedure

contemplates that any party aggrieved by a judgment may present

cross-points as an appellee, even if it has not perfected an

appeal. The only exception is when the judgment is severable and

the appeal has been limited by the appellant to a severable

portion. Both the history of Appellate RUle 74 and Texas Supreme

Court decisions support this construction. However, through

expansive interpretation of the exception, recent lower court

decisions in both multiple-party and two-party cases have

developed unnecessary procedural requirements. The purpose of

this memorandum is to explore the scope of the exception and to

suggest a revision to Rule 40(a) (4) to solve the prOblem.

Development in the Texas Supreme Court

Prior to the adoption of the Texas Rules of civil Procedure

in 1940, the procedural picture was drawn in cases like

Barnsdall oil Co. v. Hubbard, 130 Tex. 476, 109 S.W.2d 960

(1937). In that case, numerous parties disputed title to two

separate tracts of land. Several parties perfected an appeal

complaining of the judgment of the trial court concerning one of

1
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the tracts. The appellee sought to assign cross-points of error

related to the second tract. As a result of limiting language

in the appeal bond, the appellants did not contest and explicitly

did not appeal that portion of the judgment. The Texas Supreme

Court held:

We think it likewise obvious that the (appellee) was
attempting to have the Court of civil Appeals revise
the judgment of the trial court affecting its 25-acre
tract, rather than merely urge counter propositions by
cross assignments in the appeal affecting the 84 .acres.
This it manifestly could not do without prosecuting an
appeal from that part of the jUdgment.

Id. at 964 (citations omitted).

Shortly after deciding Barnsdall, the Texas Supreme Court

obtained legislative authority to promulgate new Texas rules of

procedure. The resulting Texas Rules of civil Procedure were

published and made effective as of September 1, 1941.

One of the new rules, not based on any prior statutory rule

of procedure but reflecting the existing practice, was Rule 420:

The
brief for the appellee shall reply to the points relied upon by
appellant in due order when practicable, and in case of cross-
appeal the brief shall follow substantially the form of the brief
for appellant.

TEX.R.CIV.P. 420 (Vernon 1941). That rule was only in effect for

four months. After publication and discussion of the
ramifications of the new rules, changes were proposed. Amended

Rule 420, effective December 31, 1941, read as follows:

The brief of the appellee shall reply to the points
relied upon by the appellant in due order when
practicable; and in case _ the appellee desires to
complain of any ruling or action of the trial court,
his brief in regard to such matters shall follow
substantially the form of the brief for appellant.'

2
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TEX.R.CIV.P. 420 (Vernon Supp. 1941). The substitution of the

language "in case the appellee desires to complain of any ruling

or action of the trial court" for the earlier II in case of cross-

appeal "wording suggests the drafter's intention to allow an

appellee to present cross-points without having to perfect. an -

appeal. with only minor textual changes which reflect its

applicability to civil cases only, Rule 74 (e) of the Texas Rules

of Appellate Procedure is substantially identical.

The drafters of Rule 420 must have placed great importance

on simplifying the procedural burden placed on appellees to have

made such an amendment so quickly after adoption. Commentaries

available after the promulgation of amended Rule 420 support this

view. In 1944, the Texas Bar Journal published a series of

questions concerning the new rules, wi th responses provided by

three rules committee members. (stayton, Carter, and Vinson).

Their answer to a question conc~rning cross-points by non-

appealing parties supports a reading of the amended Rule 420 as

allowing cross-points without requiring appellee to perfect an

appeal:

Laying aside consideration of complaints by one
appellee against another appellee ... , we are of the
opinion that appellee in the Court of civil Appeals
may, without cross-appeal or cross-assignment of error i
urge against appellant any complaints concerning the
matter as to which the appellant has perfected his
appeal, by the use of "points" in his brief. Cross-
appeal was mentioned in original Rule 420 but the
amendment to the rule omits mention of it. It is not
necessary in Texas as to any complaints concerning the
matter brought up by appellant; and that ordinarily
means all complaints that appellee has. In some cases,
however, appellant may sever, that is, take up a part

3
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only of the matter as it stood in the trial court.

In such cases ... appellee may not complain of
anything wi thin the scope solely of the part not
brought up.

7 Tex.B.J. 15 (1944). The notes to Rule 4.20 published with the

1948 amendments contain similar language and also support that

analysis. Interpretation of Rules by Subcommittee, TEX.R.CIV.P.

420 (Vernon 1948).

More authori tati vely, the Supreme Court of Texas explained
its interpretation of former Rule 420 as follows:

This rule of practice, which does away with the
necessity for prosecuting two appeals from the same
jUdgment and bringing up two records, is well founded
and should not be departed from except in cases where
the jUdgment is definitely severable and appellant
strictly limits the scope of his appeal to a severable
portion thereof.

Dallas Electric Supply Co. v. Branum Co.,. 143 Tex. 366, 185

S .W..2d 427,430 (1945) ~

The exception articulated in Branum is a narrow one. It is

three-pronged as well as conjunctive:, (1) the judgment itself

must be definitely severable; and (2) appellant must strictly

limit the scope of its appeal; and (3) the limitation must be to

a severable portion of the judgment.

The seminal modern case which articulates the proper

analysis is Hernandez v. city of Fort Worth, 617 S.W.2d 923 (Tex.

1981). The Texas Supreme Court cited Branum in overruling the

Court of civil Appeals' holding that it had no jurisdiction to

consider appellees' cross-points. The cross-points asserted that

the trial court had erred in failing to render judgment 'for all

4
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the relief to which appellees were entitled. The Court

emphatically reiterated its holding in Branum:

It is not necessary to perfect two separate and
distinct appeals, unless the judgment of the trial
court is definitely severable, and appellant strictly
limits the scope of his appeal to a severable portion.

Id. at 924. The Court went on to specifically repudiate an

intermediate appellate court i s opinion to the contrary in RIMCO

Enterprises, Inc. v. Texas Electric Service Co., 599 S. W. 2d 362,

366-67 (Tex. civ. App. -- Fort Worth 1980, writ ref1d n.r.e.).

After Hernandez the issue appeared to be resolved..
Unfortunately, it was not. As explained below, the courts of

appeals developed poorly-defined exceptions to the high Court 1 s

holdings in Branum and Hernandez that have obscured and

undermined the general rule. As Robert W. Stayton observed in

his introduction to the first official pUblication of the new

rules in 1942:

The Texas Rules ... are beset by certain dangers,
namely, that future legislative enactments and the
decisions of the many intermediate appellate courts,
each practically immune from prompt centralized
guidance and control , may tend to cause the rules to
disappear and the former systems to be reinstated.

Stayton, Introduction, TEX.R.CIV.P. (Vernon 1942).

The earlier practice of requiring all appellees to perfect

an appeal before asserting cross-points is gradually creeping

back. The following paragraphs show how this wrongheaded trend

has evolved.

5
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The Courts of Appeals Cases

In 1968, the El Paso court cited both Barnsdall and Branum,

without discussing the impact of the 1941 amendment to Rule 420,

in expressing reservations about the jurisdiction of the court to

consider appellees' cross-points in a multiple-party case. Scull

v. Davis, 434 S.W.2d 391 (Tex. civ. App.-- El Paso 1968, writ

ref'd n.r.e.). The Court nonetheless considered and overruled

the cross-points. Id. at 395.

The First Court also considered the issue in connection with

multiple-party litigation in 1984 in Younq v. Kilroy Oil Company

of Texas. Inc., 673 S.W.2d 236 (Tex. App. -- Houston (1st Dist.)

1984, writ ref'd n.r.e.). Most of the current requirements for

independent perfection of appeals by appellees can be traced

directly to this decision. Hence, its procedural history is

described in detail.

In Younq the plaintiff sued 1) his employer, 2) the operator

of the lease and 3) the owner of the qffshore drilling platform

where his injury occurred. The operator cross-claimed against

the employer for contractual indemnity. The plaintiff entered
into a Mary Carter Agreement with his employer and the owner.

The jury found the employer 50% negligent, the operator 40%

negligent, and the plaintiff 10% negligent. Damages were found

to be $505,000. Despite these findings , the trial court rendered

judgment notwithstanding the verdict. The court's decision was

based on its determination that the employer owed contractual

indemnity to the operator, combined with the provisions' of the

6
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Mary Carter Agreement. The net result was a take-nothing

judgment as to plaintiff and a judgment in favor of the operator

against the employer for attorneys' fees. Only the plaintiff

perfected an appeal.

The employer filed a cash deposit in lieu of a'supersedeas

bond when the operator attempted to execute on the judgment some

seven months later. The trial court found that the employer had-

not properly perfected an appeal. The court vacated the writ of

supersedeas, disbursed the amount of the judgment to the

operator, and returned the remainder of the deposit to the

employer.

The employer attempted to assert cross-points on appeal

which alleged error in the judgment in ordering the employer to

pay the operator's attorney's fees, and in the order vacating the

writ of supersedeas and foreclosing on the cash deposit. The

court of appeals denied jurisdiction of the cross-points, stating

that the cross-points placed the employer in the role of an

appellant and required the timely perfection of an appeal by the

employer. Id. at 242.

In Younq the First Court cited both Hernandez and Scull in

support of its holding that the right of an appellee to use

cross-points to obtain a better judgment without perfecting an

independent appeal II is sUbj ect to the limitation that such cross-

points must affect the interest of the appellant or bear upon

matters presented in the appeal. " Id. at 241 (emphasis in

original; citations omitted).

7
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After Younq was decided other appellate courts cited it in

support of holdings which enlarged the exception further. For

example, in 1987 the Beaumont court relied upon Young when the

issue arose in a multiple-party case. Miller v . Presswood, 743

S.W.2d 275 (Tex. App. -- Beaumont 1987, no writ). The court

observed that no portion of the judgment was favorable to the

appellee and held that" (a) cross-point that is not directed to

the defense of the jUdgment against an appellant places the party

asserting the cross-point in the role of an appellant," and

requires the independent perfection of an appeal. Id. at 279.

The Beaumont court quoted directly' from Younq in Gul f states

Underwriters of La. v. Wilson, 753 S.W.2d 422, 431 (Tex. App. --

Beaumont 1987, no writ). The court considered and sustained a

cross-point related to the method of payment of the judgment but

denied jurisdiction of a cross-point that complained that the

judgment in appellee's favor s?ould have been j oint and several
as to the appellant and the appellant's co-defendant. The court

held that it had no jurisdiction over the cross-point because the

appellant had directed no points of error toward the co-

defendant. The Beaumont Court reasoned that the co-defendant

was, therefore, not a party to the appeal, and without an

independent appeal the - appellee could not assign cross-points as

to the co-defendant. Id. at 431-432.

The Cprpus Christi Court came to a similar conclusion in

holding that a separate appeal should have been perfected when an

8
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appellee presented cross-points as to a party who had not joined

the appellant in the appeal. Yates Ford, Inc. v. Benavides, 684

S.W.2d 736, 740 (Tex. App. -- Corpus Christi 1984, no writ). See

also city of Dallas v. Moreau, 718 S.W.2d 776 (Tex. App. --

Corpus Christi 1986, no writ) (where the appellee's cross-points

concerned the granting of a summary judgment in favor of two of

the defendants; the third defendant had appealed a judgment

against it based on a jury verdict) .
The San Antonio court recapitulated one variation of the new

rule in simple terms: "An appellee may not assign cross points

against a co-appellee unless he perfects his own appeal."

Southwestern Bell Telephone Co. v. Aston, 737 S.W.2d 130, 131

(Tex. App. -- San Antonio 1987, no writ). Yet more recently in

Bonham v. Flach, 744 S.W.2d 690 (Tex. App. -- San Antonio 1988,

no writ), the same court stated: "There being no limitation in

connection with appellant's appeal from the judgment below, we

must consider the cross-point .of error." Id. at 694.

As a number of commentators have noted, a line of recent

opinions out of the Dallas court found no jurisdiction over

cross-points in both mUltiple-party and two-party appeals.

First, in Miller v. Spencer, 732 S.W.2d 758, 761 (Tex. App.

Dallas 1987, no writ), the Dallas Court cited Barnsdall (again

without considering the-effect of the 1941 amendment to Rule

420), Yates and Younq ina two-party appeal, where the appellees'

cross-points alleged error in _ the granting of the appellant's

motion to set aside a default judgment.

9
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The Dallas court also has broadened the Younq exception in

Triland Inv. Group v. Warren, 742 S.W.2d 18, 25 (Tex. App.

Dallas 1987, no writ). Warren cited Younq in requiring a

separate cost bond for an appellee to perfect appeal, of cross-
points "unrelated to the defense of the judgment or to the

grounds of appeal raised by (appellant)." The court further

complicated the issue by considering cross-points related to

evidentiary matters pertaining to submitted jury issues but

dismissing cross-points related to rulings of the trial court on

evidence pertaining to damages and on other causes of action

asserted by the appellee. Id. at 25-26.-

The Dallas court has also found no juriSdiction over cross-

points asserted by appellees in a series of recent cases:

Chapman Air Conditioninq, Inc. v. Franks, 732 S.W.2d 737 (Tex.

App. -- Dallas 1987, no writ); Raqsdale v. Proqressive Voters

Leaque, 743 S.W.2d 338 (Tex. App. -- pallas 1987, no writ); and

Essex Crane Rental Cor?oration v. striland Construction Company,

Inc., 753 S.W.2d 751 (Tex. App. -- Dallas 1988, no writ).
Finally, the most recent Dallas Court of Appeals case of

Aqricultural Warehouse v. Uvalle, 759 S.W.2d 691 (Tex. App. --

Dallas 1988, no writ) took the trend to its logical conclusion.

Even in an essentially two-party case (there had been a worker's

compensation carrier/intervenor and a defaulted co-defendant),

the court cited its own prior _ opinions in Essex and Chapman in

denying jurisdiction of appellee l s single cross-point:

10
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By cross-point (appellee) complains that the trial
court erred in granting (appellant l s) motion to
disregard jury findings and in failing to award
exemplary damages in the judgment. (Appellee l s) cross-
point places it in the role of an appellant. As an
appellant, (appellee) must timely file a cost bond
pursuant to Texas Rules of Appellate Procedure 41(a).
As no cost bond was filed., he is not entitled to have~
his cross-point considered.

Id. at 696 (citations omitted).

Recommendations

Given the above, it could be argued that the careful

practitioner should now always timely perfect an appeal -- win,

lose, or draw -- just to make sure he or she preserves the

client 1 s right to bring cross-points as appellee. It is
difficult (and professionally perilous) to determine when an

appellate court will find that a cross-point requires a separate

appeal and when it will not; the jurisdictional line is now not

only ill-defined, it is ambulatory. Once again, Judge stayton's

prediction rings true: the application of the rule has come full

circle.
Appellate Rule 40 (a) (4) now provides a mechanism for notice

of limitation of appeal by an appellant, but the effects of

limitation or non-limitation are not explained in the rule. As

the iine of cases decided since the enactment of the Rules of

Appellate Procedure indicate, broad exceptions to the concept

that an appellee may obtain abetter judgment by cross-point,

within perfecting an independent appeal, have been devised. The

11
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most expeditious way to clarify the requirements would be to

revise Rule 40(a) (4) of the Texas

follows:

(4) Notice of Limitation

7/'
(A) No attempt to Ii

appeal shall be effective
unless the severable portj
from which the appeal is t
ina notice served on all
within fifteen days after
or if a motion for new tri
party, within seventy-five
judgment is signed.

~-t
(8) If the scope of i

imi ted in accordance with
1( a) (4), any other party ¡
'yother portion or portil
timely perfecting a sepi

(C) Unless the scope'
_..iiiited in accordance with.
40 (a) (4), the entire judgmi
appellate review. Once an
has been perfected by any i
party t.l~_ i.~.1 h...... a",~.L IJ A
may seek a more favorable :
courts of appeal by cross-E
appellee without perfèctins
appeal.

r'-~~'''~'
'::~'-~'./
C..'-"''''',~~

In the words of the Dallas Court of Appeals (albeit on

another jurisdictional question), until the issue is resolved

"(t)he appellate court's jurisdiction (must now) be determined

case by case, and litigants ... have no assurance of the court's

jurisdiction until such a determination (is) made. To make

jurisdiction depend on such a 'degree' _ of difference is to thwart

the purpose behind the rules of appellate procedure." Brazos

Electric Power Cooperative, Inc. v. calle;o, 734 S.W.2d 126 (Tex.

App. -- Dallas 1987, no writ) .
12
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most expeditious way to clarify the requirements would be to

revise Rule 40(a) (4) of the Texas Rules of Appellate Procedure as

follows:

(4) Notice of Limitation of Appeal.

(A) No attempt to limit the scope of, an
appeal shall be effective as to any party
unless the severable portion of the judgment
from which the appeal is taken is designated
in a notice served on all parties to the suit
within fifteen days after judgment is signed,
or if a motion .for new trial is filed by any
party, within seventy-five days after the
judgment is signed.

(B) If the scope of an appeal is
limited in accordance with this Rule
40(a) (4), any other party may cross-appeal
any other portion or portions of the judgment
by timely perfecting a separate appeal.

(C) Unless the scope of an appeal is
limited in accordance with this Rule
40(a)(4), the entire judgment is sUbject to
appellate review. Once an unlimited appeal
has been perfected by any party, any other
party \.1__ i._~ ~.."'.. Qg':11J. ""dl ~:r ...... .!L.~I;.¡~t-\.
may seek a more favorable judgment in the
courts of appeal by cross-point as an
appellee without perfecting ,a separate
appeal.

In the words of the Dallas Court of Appeals (albeit on

another jurisdictional question), until the issue is resoìved

U(t)he appellate court's jurisdiction (must now) be determined

case by case, and litigants ... have no assurance of the court's

jurisdiction until such a determination (is) made. To make

juriSdiction depend on such a 'degree' _ of difference is to thwart

the purpose behind the rules of appellate procedure." Brazos

Electric Power Cooperative. Inc. v. Calle40, 734 S.W.2d 126 (Tex.

App. -- Dallas 1987, no writ) .

12

00 i 84



REPORT

of the

COMMTIE ON TH ADMINISTRTION OF JUSTICE

Decemer 1, 1988

The Commttee on the Admnistration of Justice has been divided into

sucommttees whch tract those of the Supreme Court Advisory Commttee to
whch it reports its proposals regarding the Texas Rules of Civil Procedure.

The -first meeting of the new bar year was held September lO, 1988 at whch
time there was discussion of proposed Local Rules followig a report by Luther

Soules, Chirm of the Supreme Court Advisory Commttee and the Court IS Sub-

commttee on Local Rules. Mr. Soules presented a proposed draft of the rues
for consideration and input. Professor William V. Dorsaneo, III, Chairm of
COAJ i s Subcommttee on Local Rules, has done a considerable amonnt of work on

the project. A nuber of other matters came before the commttee for dis-

cussion and various proposed Rules chages were referred to appropriate sub-
commt tees..

At its meeting held November 19, Judge George Thurond, Chirm of the
Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the members

attendig the Conference were divided into five groups to study the draft and

a member of the Advisory Commttee acted as moderator to each group. The

finl work product wil serve as a gude for judges over the state after its

approval.
,

A report was made by Judge Don Dean, a memer-o__the Subcommttee on
Rules l-l65a. Some chges were proposed to Rule 2la to bring approved

delivery practices more curent as delivery means-ãñ technologies have sig-

nificantly chaged since 194L. The changes will be put into written form and

presented to the full commttee at its January- meeting for action as required

nnder the commttee i s bylaws. Changes to Rule 72 were also proposed whch will
bring copy service more current and this ameridIent will be presented in written

form at the next meeting.

Four Rules chages are being considered by the Subcommttee on Rules

166-215 which is chaired by Guy Hopkins. Mr. Hopkis was nnavoidably absent
from the November meeting and reports on these Rules were deferred.

Chrles Tighe, Chairm of. thë:Subcomm t tee on Rules 216-314, reported
that the group has considered Rule 245 and, on the recommendation of Mr.- /.--'
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Soules, would recommend a revision at the next meeting to change notice of

"not less than ten days" to "not less than forty-five days" as the period

prior to trial for ju fee and demd was extended from ten to thirty

days and the increase from ten to forty-five days would pernt a party

who receives a non-ju setting together with an answer to preserve its
right to trial by ju and avoid an otherwse essential but burdensome

practical requirement to make demd and pay the jur fee in a1l cases

when they are filed, thus clogging the- jur dockets unealistically and

unecessarily. Mr. Tíghe såid it would be 'necessar_t.ÇL.ç£nsider this

change along with(Rule 2l6.~ch provides for , th; fill~ju fee.'- -- - I . ,
Ir said the subcommttee was also conSidering,~~4 whch deal
with the jur list.

/--- Mr. James O'Leary_sa:L.s his Subcommttee on Rules 3l5-33l was lookig, - --., --.
at Rule 324(b) where motion for a new trial is required. A question has...,
arisèn- with regard to venu~fór a new trial and the group feels this needs

....._n~.~.-~-

study.
With regard to the Texas Rules of Appellate Procedure, Judge J.

Curtiss Bi:pwn;--c:f:ífiarr;-reported that a proposal has been received re-
garding TR Rules 4 and 5 which relate to the question of the time of
filing of .reç.qrds,. briefs and other instruents. He said the subcommttee
did not feel that a real problem.eidsted with these two Rules but would look

at them more closely to detere if revisions ~hould be made.

A .complaint regardig Rules 40 and 53j was received from a district

judge regarding a problem--faced by a court reporter in his jurisdiction who

prepared a lengthy statement of facts -fOf 'an indigent party as required
under Rule 40 but who was refused payment for his services under Rule 53j.

The s'.bGcmrnittee considered the matter but reCGiIJlE:nded that no aGtion be

taken on these Rules at this time and that the matter be removed from the

docket', recognzing that there maybe a greater problem with the Rules in the
future.

With regard to TR Rule lOa, Judge Brown referred to a copy of a
proposed change to the~Rtié--which has been circulated to the full commttee.

The proposed amendment will clarify the Rule by providing that en banc re-

view maybe conducted at any time within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his mótion was

seconded and adopted.
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The meetîng was then held open for discussion of any Rules problem

whch might need to be addressed. It was mentioned that "legal holidays"
differ from county to county, and discussion was also held on certain Rules

of discovery and the possibility of having a limt on the number of inter-

rogatories that may be made.

The Commttee will meet again on January 14, 1989 at which time final

action will probably be taken on a number of the item presently under con-

sideration.

5-l~-¿~ í? £-Lw-L
Stanton B. Pemerton, Chairm
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LAW OFFICES

LUTHER. H. SOULES III
ATTORNEYS AT LAW

A . PROfESSIONAL CORPORA nON

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHEll CLAllK
llOBEllT E. ETLiNGEll
MAllY S. FENLON
LAUM D. HEAllD
llEBA BENNETT KENNEDY
CLAY N. MAllTIN
JUDITH L MMSEY
SUSAN SHANK PATTERSON
LUTHEll H.SOULES III

TENTH FLOOll

llEPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STllEET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE i. FAGAN

ASSOCIATED COUNSEL

TELECOPIEll
(512) 224-7073

May 17, 1989

Mr. Russell MCMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182 (b), and 130 (a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee. /JVery truly yours,

G~~~ER H. Sout~s III
LHSIII/hjh
Enclosure
cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE

TIO~!A R. PHIlIPS
P_O. BOX 122~8 CAPITOL STATtON

AUSTL... TEXA 7871 i

(512) 463-312

CLERK
JOHN T. ADAMS

jLSTICES
FR'.KLIN S. SPEA
C_L RAY
R\L'L A GO:-ZALEZ
OSCA H. MACZY
EUGENE A COOK
JACK HIGHTO\1'ER
NATI.. L HECHT
1l0YD DOGGEl

EXECUTIVE ASS"T
WILLIAM L. WILLIS

May 15, 19 89
ADMINISTRATIVE ASS'T.
~IARY ANN DEFIBAUGM".

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Coinittee i s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May lithe rule"
be invoked in depositions?

2 . Regarding TRCP J30: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing som,e sort of comity for
Ii tigation pending in federal courts an.d courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holidayr

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90 (a) : should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130 (a): What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an app.lication
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing 1 even if the ruling
involves a material change in the court i s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

TwO additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, l2l F.R.D. 284 (July l4, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hecht
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Cour
Famly Law Center
4th Floor
lllS Congress
Houstont Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding. indigent civil appeals.

i am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the ru'les this
year.

I hope if you have additional -suggestions you will feel free
to let me know. -

Sincerely,

Nathan L. Hecht
Justice

NL: sm
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MARY M. CRAFT
MASTER. 314T1 DISTRICT COURT
FAM fLY LAW CËNTER, 4T1l FLOOR

1115 CONGRESS
¡-OUSTON, TEXAS 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Sui te 120
Midland, -Texas 79705

Dear Tom:

I \ect

I read your article in the last Juve~ile Law Section
Newsletter, and I agree that appealing a delinquency case for an
i ndj gen t c lien t is tricky. However, I have been concerned for
some time about the problem of civi 1 appeals for all indigents and
offer the followlng thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case j n that a criminal appellant j_s only required to
file a written notice of appeal in the trial ::ourt wlthin 30 days
of the judgment's signing. T.R.App.P. 41 (b)(1). The clerk is
requlred to forward a copy of the notice of appeal to the
appellate court and the attorney for the state. T.R.App.P.
40(b) (1). A pauper's affidavit requesting a free statement of
facts may be fi) ed in the trial court within the same 30-day
period. T..R.App.P. 53(j) (2). Apparently' the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a clvil case is as follows:

l.' An affidavit of inability to pay .:;osts (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signi:iq of the order which
is being appealed. T.R.App.P. 40(a)(3) (A). Appeal is then per-
fected. T.R.-App.P. 41(a) (1).;

2~ Notice of the filing-of appellant.'s affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which tha ~ase was tried withi.n
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days a.fter the filing. Without noti.ce the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a) (3) (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after noti~e is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a) (3) (C). The court must rule
against -the affidavit by signed order withi_n 10 days of filing of
the contest or the affidavi.t is taken as true. T.R.App.P.
40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal la~, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibiU_ty of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.S., 746 S.W.2d 500
(Tex. App.--Houston (1st Dist.l 1988-;nowrit), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certificati.cn judgment was
dismissed because the state's attorney did not receive the two-day
notice that a pauper1 S affidavit had been filed. Reading between
the lines in V .G., it is posstble the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the tria 1 court.

You may also have corne across the Tex3.s Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987);. a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected -to sign an order deter-
mining the contest or extending the ti.me within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under 'l.R.App.P. 40(a)(3)(B). The Court stated
that the letter, though "not a model of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
l) the letter was time ly mai led, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
009 19-CV, is presently pending before the Supreme -Court. Appli-
cation for l.eave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case .from
the First Court of Appeals in which the trial judge did not sign
the orde.r determining the contest \vithin the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V .G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal wi.thout paying costs or
giving security. An objection at the hearing is not necessary
because if no notice i.s given, a hearing is not required." -
Interestingly, the real party in interest, Harris County
Children i S Protective Services, received its notice and fi) ed a
contest, but objected to the lack of notice to the court reporter.
No testi.mony was taken on the merit:s of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). - ~ .

The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R. R. and In re R. H. In dismissing the appeal because the
court reporter didnot receive the two-day noti.ce, the court found
that handing the court reporter theaffidavi t to be marked as an
exhibit during the hearing on the contest did not constitute
persona 1 service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the -indigency appeal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporterwithj.n two days, or on
the next business day following two days, unless .it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sige 1,
749 S.W.2d 186 (Tex. App.--Dallas 1988; no wri.t), the court of
appeals raised the notice issue on its own_ motion. It found that
the al legations in the affidavit of inabi. ity to pay costs should
be taken as true because the trial court had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had -properly used the "mailbox
rule," T.R.App.P. 4fb), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the 1 ast day to serve the reporter was Monday. Appe 1-
lant maj led the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4 (b) to
require that depositing a document in .the maj lone day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5 (a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal w.as dismissed, .even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indigênts' appeals are
obvious.

First, two days is simply too short a time to get notice
out. Some Monday and Friday holidays are fed.eral but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Fri_day, and wait unti 1 Monday to sendthe mail. .

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of lagal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, although this is the
sta.ted basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free .
statement of fact in any indigent's civil appeaL. T.R.App.P.
53 (j). In criminal cases, T.R.App.P. 53 (j) (2), -and Title 3 indi.-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which i.s paid from the
county general fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.Po_ 40(a) (1), 46. No notice is
required to be given to the court reporter, a 1 though it is a rare
case indeed when this amount will cover the cost of prepari.ng a
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Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appellate courts' treatment
provisions as quasi-jurisdictional ,and not su
waiver or the harmless error rule, goes agai:is
modern procedure. Absent a showing of harm by
torney or the court reporter, the failure of t
indigent to give notice of intent to seek an. a
posting-a cost bond should never result in 11)5
The language of T.R.App.P. 40(a) (3) (B) has bee
strictly by ignoring the possibility that lack
non-waivable or harmless, or that actual knowl
affidavit ~s sufficient "notice."

PROPOSED SOLUTIONS

My experi_ence indicates that the major
indigent appeals are dismissed for lack of jur
failure to comply with notice requirements. I
proposal to 1 ibera 1 i ze the requirements and su
additional proposa Is for your consideration:.

1. Amend T.R.App.P. 40(a) (3) (A) bYiiad
davit of inability to pay costs on appeal shal
specified in Rule 145 of the Texas Rules of Ci

2. Amend T.R.App.P. 40(a) (3) (B)' to pr
notice requirement be the same as the criminal
clerk notify opposing counsel of the £iling of
inability, and eliminate altogether the requir
the court reporter.

3. Amend T.R.App.P. 40 (a) (3) (B) by del
following the semi-colon ("otherwise. . ..) a
fo llowing:

'"Should it appear to the court that no
given under this subsection the court
clerk to notify opposing counsel and e
hearing an additional ten days after t
of extension."

This would be consistent with the provisions 0
40(a)(3)(E) and 41(a)(2).



Mr. Thomas S. Morgan
February 9, 1989
Page 6

4.. Instead of propasing that no bond or affidavi t be
filed (.only notice .of appeal be given), amend T.R.App.P.
40 (a) (3) (D) and place the burden an the party contesting the
affidavit .of inability t.o show appellant is able to pay costs in
any case in which an attorney was appointed ta represent the
appellant in the trial court. (Even a criminal appellant is
required ta file a pauper's .oath and request ":.0 waive band.)

5.. Amend T.R.App.P. 40(a) (3) (E) by adding the fallowing:

"Upon praof that the appel lant i.s presently recei.vi ng a
gavernmental entitlement based on indigency, the caurt
shall deny the contest. If the caurt sustains the contest
and finds that appellant is able to pay casts, the reasons
far such a findi_ng shaJ 1 be contained in an .order.
Evidence shal 1 be taken of the estima~ed cast .of preparing
a statement .of facts and transcript."

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provisi.on requiring the c:erk to furnish a
free transcript an appeal if the appellant is. found unable to pay
casts. This should parallel ~.R.App.P. 53(j) :1), cavering the
free statement .of facts.

Given the historically irrational nature of attorney /
guardian ad 1 item dis tinctions, I dan i t think it's usefu 1 ta rely
an the cases which all ow the guardian (but nat the attorney) ad
litem, wha appeals in his representative capaciity to do so
without fjJing a cost bond, cash deposit or affidavit in lieu
therea f .

I look forward to seeing yau in Austin on the 18th. If
you think these propasals merit further discussian, I wauld - enj.oy
getting together with you and anyane else intere~)ted in this issue
at a mutually canvenient time.

Very trul y yours,

M~~
MMC/ cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court-=
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Mr. Thomas S. Morgan
February 9, 1989
Page 7

cc: Mr. Robert O. Dawson
University of Texas
Schoo 1 of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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August 31,' 1988

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 40 and 53 (j )
Dear Rusty:

Enclosed herewith please find a copy of a letter I received
from Justice William W. Kilgarlin regarding Texas Rules of
Appellate Procedure 40 and 53 (j) . Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable William W. Kilgarlin

Honorable Antonio A. Zardenetta
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r
Hon. Antonio A. Zardenetta
Illth Judicial District
Laredo, Texas 78040

Dear Judge Zardenetta:

I am in receipt of your letter of May 19, 1988 regarding
the proposed changes to the Rules of Civi-l Procedure, and I
appreciate your taking the time to write.

I have forwarded a copy of youi letter to Luther H. Soules,
III, Chairman of the Supreme Court Advisory Committee.

Sincerely,

William W. Kilgarlin

WWK: sm

j xc: Mr. Luther H. Soules, III
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May 19, 1988

Hon. William Kilgarlin
Associate Jus tice
Supreme Court of Texas
Supreme Court Building
Austin, TX 78701

Mr. Doak R. Bishop, Chairman
State Bar Committee Administration

of Justice Committee
2800 Momentum Place
1717 Main
Dallas, TX 75201

Re: Advisory Committee on the Rules
of Civil and Appellate Proce-
dure

Texas Rules of Civil Procedure 145
Affidavit of Inability

Texas Rules of Appellate Proce-
dure 40;-Appeal in Civil Cases

Texas Rules of Appellate Proce-
dure 53(j) --Free Statement of
Facts

Dear Judge Kilgarlin and Mr. Bishop:

I h tered a problem with
"P""n('~r~ha";i, J 45 idavit of Inability, and Texas
Procedur Appeal_ in .Civil Cases, an' o. .)31')
mene s; all, of course, with regard to Civi roce-êaings.--
ecently, my Court Reporter pr.epareda Statement of Facts fOr an In-

digent Party whom the Court determined to be Indigent, after a hear-
ing for that purpose, by virtue of Texas Appellate Procedure Rule 40.
The cost of the Statement was substantiaL. The Court Reporter'.s_ re-
quest for payment wasrej ected by the County, as per Texas Appellate
Procedure Rule 53 (j). This past week, we had another similar situa-
tion,. and I can readily foresee numerous other cases proceeding in
the same fashion, either because of T.R.C.P. l45, 0:: that -rule, if
construed together with Texas Rules of Appellate Procedure Nos. 40
and 53 (j ) .

/1$
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Nay 19, 1988
Page 2

I do not mean, by any means, to deprive parties who are genu-
inely indigent of their just and lawful right to access to our
courts. I am, however, having a more difficult time comprehending
the inequity, to say the least, of compensation for services ren-
dered to reporters in crimin r civi liti-
$atiQ1. , '". e auper' S Affidavit, under Rule ,se
as a the basis, in whole or in part, fo.r the Appellant's alleged
indigency for the hearing called for under Appellate Procedure Rule40, or may that indigency hearing proceed anew with the burden of
proof, as called for under the rule? If it does, then, under Appel-
late Procedure Rule 40, the Court Reporter would conceivably be con-
testing that Affidavit, and/or others, for the first time. But,
irregardless, if indi,gíinl."Y i~ established, the result is the same--
Appellate P e .". the Reporter an compensat' n

or wnat can easily be vo uminous and costly Statements 0 Facts.~ ~.
Another query is whether, under T. R. C. P. 145, the Court can

compel payment of court costs, including those of the Indigent Party,
by any non-indigent party, including the Defendant, before Judgment¡
or only by the prevailing party, after Judgment and in the latter
instance, that would include the indigent party, assuming a substan-
tial monetary award was granted to cover court costs. If the Court
can, prejudgment, compel payment of court costs by any non-indigent
party, the County, through the District Clerk, could conceivably
and as a matter of course and procedure, derive some of these costs,
othenvise unpaid by the indigent party(ies). And the same would
be true if these costs were to be paid by the prevailing party,
'Whether the Indigent or the Defendant, thereby assuring the payment
of. court costs and the indigent party's (ies') access rights to our
courts.

Under rule of Appellate Procedure 40, must Counsel for the al-
leged Indigent Party certify by affidavit, or otherwise, that he/ she
is providing legal servi.ces on a Pro Bono basis, or on a contingency,
as a factor for the Court to consider under the Rule 40 hearing?

Enclosed please find copies of my Court Reporter's letter to
our County Auditor, my letter to our Presiding Administrative Judge
and our County Judge and our State Legislators, a copy of our Pre-
sid:jng Judge's letter to the Hon. John Hill and his letters to Ms.
Anna Donovan, our Court Reporter, all dealing with this dilemma.

As a practical matter, until this problem can be fairly addressed
and resolved, I believe there would be no other recourse for -a Court
other than to allow his/her Official Court Reporter out-of-court tiIle
to prepare and timely file the Indigent Party's Statement of Facts
while engaging a Deputy Court Reporter to provide in-court services;
in either case, the county to pay for these expenses.

.
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Page 3

Please favor me with your comments and suggestions, so that we
may act in the best interests of a due administration of justice for
all concerned.

Z/yo
Enclosure

xc: Hon. Manuel R. Flores
Hon. Elma T. Salinas Ender
Hon. Raul Vasquez
Hon. Andres "Ãndy" Ramos
Hon. Manuel Gutierrez
Hs. Haria Elena Quintanilla
Mr. Emilio Martinez
Mr. Armando X. Lop ez
Ms. Rebecca Garza
Ms. Trine Guerrero
Ms. Anna Donovan
Ms. Bettina Williams
Ms. Rene King

Sio.~erelY,.. /)
;;~li J/í-1/! 1 ~
(je?;~'~JCt-7U" ''-
ANioNIO A. ~DENETTI /

002 03



Rule 47. suspension of Enforcement of Judgment Pending
Appeal in Civil Cases

Text as amended by the Supreme Court effective January
1, 1988. See also text as adopted by the court of Criminal
Appeals, post.

(a) suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48, payable to thejudg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme court or court of
appeals shall be against him, he shall perform its jUdgment,-
sentence or decree and pay all such damages and costs as said
court rnay award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made wi thin the time
prescribed by Rule f.ø Lt, it constitutés sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.

(b) (No change.)
(c) (No change.)
(d) (No change.)
(e) (No change.)
(f) (No change.)
(g) (No change.)
(h) (No change.)
(i) (No change.)
(j) (No change.)
(k) (No change.)
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Rule 46 RULES OF APPELLATE PROCEDURE

with effect and shall pay all costs which have ac-

crued in the trial COUrt and the cost of the state-

ment of facts and transcript. Each surety shall
give his post office address. Appellant may make
the bond payable to the clerk instead of the appel-
lee. and same shall inure to the use and benefit of
the appellee and the .officers of the court, and shall
have the same force and effect as if it were payable
to the appellee.

(b) Deposit. In lieu of a bond, appellant may
make a deposit with the clerk pursuant to Rule 48 in
the amount of $1000. and in that event the clerk
shall file among the papers his certificate showing
that the deposit has been made and copy same in
the transcript, and this shall have the force and
effect of an appeal bond.

(cl Increase or Decrease in Amount. Upon the
court's own motion or motion of any party or any
interested officer of the court. the court may in-
crease or decrease the amount of the bond or depos-
it required. The trial court's power to increase or

decrease the amount shall continue for thirty days
after the bond or certificate is fied, but no order
increasing the amount shall affect perfecting of the
appeal or the jurisdiction of the appellate court. If

a motion to increase the amount is granted, the
clerk and official reporter shall have no duty to
prepare the record until the appellant complies with
the order. If the appellant fails to comply with

such order, the appeal shall be subject to dismissal
or affirmance under Rule 60. No motiQn to in-
Crease or decrease the amount shall be fied in the
appellate court until thirty days after the bond ôr
certificate is filed. In determining the question of
whether an appellant's bond or deposit should be
increased to more than the minimum amount of
S1000, the court shall credit the appellant with such
Sums as have been paid by appellant on the costs to
the clerk of the trial court or to the court reporter.

(d) Notice of Filng. Notification of the filng of
the bond or certificate of deposit shall promptly be
given by counsel for appellant by mailing a copy

thereof to counsel of record or each party other
than the appellant or, if a party is not represented
by counsel. to the party at his last known address.
Counsel shall note on each copy served the date on
which the appeal bond or certificate was filed. Fail-
ure to serve a copy shall be ground for dismissal of
the appeal or other appropriate action if appellee is
prejudiced by such failure.

(el Payment of Court Reporters. Even:f a bond

is filed or deposit in lieu of bond is made. :tppellant
shall either payor make arrangements tii pay the
court reporter upon completion and deli\'~"~' of the
statement of facts.

(f) Amendment: New Appeal Bond or Deposit.
On motion to dismiss an appeal or writ of error for
a defect of substance or form in any bond or deposit
given as security for costs, the appellate court may
allow the filng of a new bond or the making of a
new deposit in the trial court on such terms as the
appellate court may prescribe. A certified CORY of

the new bond or certificate of deposit shall be filed
in the appellate court.

Rule 47. Suspension of Enforcement of Judg- '- _\

ment Pending Appeal in Civil :!Cases -;;\
'!Æ~~:f~~-nm~i~5¿~b!;P:f~ ~S~~~atf\U~~~~.".'....J.'lipeals, post. t..;¡

(a) Suspension of Enforcement. Unless other-'- ,l
wise provided by law or these rules, a judgment l¡.;
debtor may suspend the execution of the judgment .~..r

~r f~~~gcre;:,o~:~~c~U~~iC~~~~e~~ngytot~: ~~~~~v~~ ':~ .11'
hearing, or making the deposit provided by Rule 48. "f..,

payable to the judgment creditor in the amount;:t~.ll
provided below; conditioned that the judgment debt- fl.... J
or shall prosecute his appeal or writ of error with~ I
effect and, in case the judgment of the Supreme f.
Court or court of appeals shall be against him, he;I.'.l
shall perform its judgment, sentence or decree and I
pay all such damages and costs as said-ourt'mayl
'award against him. If the bond or-déposit is suff-
cient to secure the costs and is fied or made within
the time prescribed by Rule ~ it constitutes suffi-
cientcompliance with Rule 46. The trial court may
make such orders as wil adequately protect thè
judgment creditor against any loss or damage occa-
sioned by the appeaL'

(b) Money Judgment. When the judgment
awards recovery of a sum of money, the amount of
the bond or deposit shall be at least the amount of
the judgment, interest, and costs. The trial court
may make an order deviating from this general rule
if after notice to all parties and a hearing the trial
court finds that posting the ainount of the bond or
deposit wil caUse irreparable harm to the judgment
debtor, and not posting such bond or deposit wil
cauSe no substantial harm to the judgment creditor.
In such a case, the trial court may stav enforcement
of the judgment based upon an ordèr which ade-
quately protects the judgment creditor against any
loss or damage occasioned by the appeaL.

(c) Landor Property. When the judgment is for.
the recovery of land or other property. then the

bond. deposit, or orders which adequately protect
the judgment creditor for any loss or damage occa-
sioned by the al'!'('ul shall be _further conditioned

290 .._----._.-
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April 12, 1989

.Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 47 (a)
Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice William Kilgarlin regarding TRAP 47 (a) .. Please
be prepared to report on this matter at our next SCAC meeting. i
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

Honorable stanley Pemberton
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Texas Rules of Appellate Procedure

Rule 47. S t1=,e~~ eciea~ - 9 eftà -e~-e e~e~~ l:- ift -€ i v~ l-€e~ e~

(Suspension of Enforcement of Judgment PendinG
Apoeal in Ci-"ril Cases).

(a) May--S~~~eft-~~. (Susoension of Enforcement. i
Unless - otherwise provided by law or these rules, aa-epp-len~ fa
judqrent debtor) may suspend the execution of the judgment by
filing a good and sufficient bOnd to be approved by the clerk,
(subject' to review by the. court on hearing,) or making the
deposit provided by Rule 48, payable to the a~t'eiiee (judgment
creditor) in the amount provided below, c,onditioned that the
.appeiiaal: (judgment debtor) shall prosecute his appeal or writ of
error with effect and, in case the judgment of the Supreme Court
or court of appeals shall be against him, he shall perform its
judgment, sentence or decree and pay all such damages and costsas said court may award against him. If t.; bond or deposi.t is--
sufficient to secure the costs and is filec or made within the
time prescribed by Rule 40, it constitutes sufficient compliance
with Rule 46. (The trial court mavmake such orders as will
adequatelv protect the judgment creditor aaainst any loss or
damaqe occasioned bv the appeal.)

(b) Money JUdgment. Jihen the judgment .awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs. (The trial
court mav make an order deviating from this general rule if after
nOtJ.ce to all parties and a hearina the trial court finds that
pOSting the amount of the bond . õr deposit \./ill caUSe irreoarable
hare to the judgment debtor, and not oostinq such bond or deposit
will cause no substantial harm to the; iudarnent creditor. In such
a case, the. trial court mav stav. eriforcement oi: the jUdament
based upon an order which adequatelv prc.-:ects the judcment
creditor against any loss Or damage occasionë.. bv the appeal..)

(c) Land or Property. When the judgment is for the
recovery of land or other property, (then) the bond (L) e~ deposit
(, or orders which adequately protect the judgment creditor for
any loss or damge occasioned by the apoeal) shall be further
conditioned that the a~pellafte (judqrent debtor) shall, in case
the judgment is affirmed, pay to the ap~ellee (judament creditor)
the value -of the rent or hire of such property during the appeal,
and the bond (L) e~ depositI, or alternate security) shall be in
the amount estimated or fixed by the trial Cour~.

(d) Foreclosure on Real Estate.. tihen the judgment is for
the recovery of or foreclosure upon real estate, the ap~ellaat:
(Judgment debtor) may ~t1t'e~~ecie (suspend) the (enforcement of
the) judgment insofar as it decrees the recovery of or
foreclosure against said specific real estate by £iiiatJ--a
~t1~e~~eciee.~--b~~-r.akift~--&~:K (postinq securitv) in _the
amount (and type) to be €i.xeà (ordered) by the (trial) cotirt,
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beiow,not. less than the rents and hire of said real estate; but
if the amount of~a~a-su~e~sefiee.~-.~1:-~~-t r thesecurit~)
is less.than the amount of (any) money judgment, with interest
and cost~,: then the (judq¡ent creditor can execute 

against anyother property of the judgment debtor unless the a~pei:1ee-'S~'¡be-ti-i~-l-:ia..e-~,,~.. c~'e~i--~~~n-~e-e.ftY-~~~_e£
e.~peiiaftt": trial court wi thin its discretion orders a 'suspens ion
of enforcement of the money jUd9ment with. or without the ~ostinq
of additional security. j

(e), Foreclosure on Personal Property. When the judgment is
for the recovery of or foreclosure upon specific personal
property, the a~pei:1aftt rjudqrent debtor) may ~aper=eàe (suscendJ
the (enforcement of the) jUdgment insofar "as it decrees the
recovery of or foreclosure' against said specific personal
property er-~y--£-i-i-i1'~--e~se~ka3 -b~~i:-ê!-d~~S:t (bv
posting securitv) in an amount (and tvee) to be :i~eè (orderedr
by the (trial) court be:ew, not less tha"f. the value of" said~
property on the date 

of rendition of jUdgment:, but if the "amountof the ~aper~eàee.5-~~-èepe3~t (securi tv) is less than the
amount of the money jUdgment with interest and costs, then the
('ud ment creditor can execute a ainst anv other oroeert of the
judament debtor unless the e~pe:1:1ee-~i,e.i.i.-~-.-i"O-e~"'.î
eJ(eeae£eft-~~-'tn-l"-~~er_ P'ro~-e~-~-i~~ trial court
within its discretion orders a susoension of enforcement of themoney .udcrent with or without the oostin of additional
securit:y.)

(f) Other JUdgment. When the judgment is for other than
money or property or foreclosure"; the èenà-e~-~-i-t (security)
shall be in such amount (and type) to be £i~ed (ordered) by the
~aid (trial) court beiew as will secure the piaiftt~i¿-*n-;aà~eftt
(judqrent creditor) in (for) any loss or damage occasione~?y the
de:1e.y--o appeal¡--b--t (. T) he (trial) court may decli.ne to
permit the judgment to be suspended on filing by the pie.iftti££
(jud9'ent creditor) of a-benà-er-àep05it-te-be-£i~ed (security 

to be ordered) by the (trial) court in such an amount as will secure
the àe£enàaftt (judcient debtor) in any loss or damage eeee,5iefteà
(caused) by any relief granted if it is determined on final
disposition that such relief was improper.

(g)€l'iià (Conservatorshio or) Custody. When the judgment
is one inVOlving the eare (conservatorshio) or c-astody of a
child, the appeal, with -or without a-'St1pe~~edee.~-~è.-~~-l
(security) shall not have the effect of suspending the judgment
as to the eare (conservatorship) or custody of the child, unless
it shall - be so ordered by the court rendering the jUdgment.
However, the appellate court., _ upon a proper showing, may permit
the judgment to be superseded in that respect also.

(h) For State or Subdivision. When the jUdgment is in
favor'of the State, a muniCipality, a State agency, or a
subdivision of the State in its governmental -. capacity, and, is_
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such that t,he judgment holder has no pecuniary interest in it and
no monetary damages can be shown, the eend-e~-¿e~~~ (securitv)
shall be allowed and its amount (and type ordered) £~~eà within
the discretion of the trial court, and the liability of the
a~pellan~ (judgm.ent debtor) shall be for the £aee amount (of the
security) if the appeal is not prosecuted with effect. ~he
d~ ~ere i:~en- ~~-~+ie- -e~i:~l--"C-~n -~-'the--~n-'e-~-i- -:'e
~t:¡',ee~---i:e---reYiew-:----Previ¿edi---~ha~-__t: (UJ nder equitable
circumstances and for good cause shown by affidavit or otherwise,
the court rendering judgment on the eend-~~i: (securi tyJ
may allow -.recovery for less than its full iaee amount..

(i) Certificate of Deposit. If the
debtor) makes a deposit in lieu of a
certificate that the deposit has been made
evidence thereof.

"'

appellan~ (judgment
bond, the clerk'.s
shall be sufficient

(j) Effect of Be~à-~~i: (Securir.. : . Upon the fi'li::c;
and approval of a proper supersedeas bone.' ~e:-~:e-~~~~::~-~--a
........"'.._--â...--ee-..:.....-e.._..........___ ..'" -_..~ ( d eo OSl.' ~ 0'" t'neCL-t"""---_.. . .... ..i.::__......... 'l..~..i.. _..___ . ____ow ., _ _ __. .-r _ _ _. .-
provision of such alternate security as ordereò bv the c=ial
court in comolia::ce ..-iith these rulesj, executi.on of the Ju¿grnent:
or so much thereo:: as has been suoerseâed, shall be susoenãeci,
and if execution has been issued, tpe clerk shall forth\1Tth issue
a writ of superseãeas.

((k) Continui:ia T=iai Court Juri.sdiction. The trial courtshall have conti:1uina jurisdiction durinG the penãency of an
aoceal from a ju¿cment, even after the exei-ration of its olenarv
pm-ier, . to order t.he amount ancf the type of. security and the
su::::iciencv of suretie.s and, ueon any cnanqed circUIstance.s, to
modiiv the amount. or the type o'f sec,uri tv required to continue
the suspension of the execution of the iudqment. If the securitv
or sufficiencv of sureties is ordered or al te~ed bv order of the
trial court after the attachment of jurisdicottonof the court of
appeals, the juèarent debtor shall notify the court of a~eeals of
the security determination bv the trial court. The trial court' S
exercise of discretion under this rule is subject to review under
Rule 49.
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November 20 i 1987

RECEiVED

¡iNOV ~ 3 197

H.M.R.

MEMORANDUM

TO: Harry M. Reasoner

FROM: Janice Cartwright

Joint Special Committee on Security for JUdgmentsRE:

Attached are the fOllowing materials distributed at
today's Joint Special Committee on Security for Judgments
meeting:

1. Statement of Professor Elaine A. Carlson

2. Amended Texas Rules of Appellate Procedure
RUle 47 and Amended Texas Rules of Appellate
Procedure Rule 49

As you are aware, this committee is a result of the
Texaco/Pennzoil case. I thought thi,s might be of interest
to you.

JACA

:=~
.X ~ .vl

w~ .~ hD~
C ~~'"o _

-.

~1P4-71
l- 41 .
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STA TEME'NT OF PROFESSOR E~AINE A. CARLSON

VISITING PROFESSOR OF LAW, UNIVERSITY OF TEXAS SCHOOL OF LAW

PROFESSOR OF LAW, SOUTH TEXAS COLLEGE OF LAW

-before the

.Joint Specia 1 Commi ttee on Security for JUdgments

of the Texas Legislature

Novembèr 20, 1981

Chairmen and Members of the Committee,

1: apprec.iate the trust that you have placed in me by

your request that I address this distinguished audience on

matters raised by Senate Concurrent Resolution No. 122, and I

welcome the opportunity to provide 'this synopsis of pertinent

Texas law. -_ In particular my remarks will concentrate on

constitutional provisions concerning appeals in civil cases and

whether the Texas procedure for establishing a supersedeas bond

to suspend execution of a judgment pending appeal is in harmony

with any such due process guarantees. It fs my understanding

that all committee members have received a copy of an extensive

law' revie:t article I recently. authored on this subj ect
entitled, "Mandatory Supersedeas Bond Requirements-A Denial of
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Due PrOCesS Rights?" which á'ppear's in Volume 39 of the Baylor'. .
Law Review åt- page 29. Due to time res t:rictions, my rema rks

;". .'

today:~.~iii summarize its principal conclusions.- In" addition, I
ø....-.... .

will address amendments to the Texas Rules of Appellate

Procedure concerning security on appeal, which were recently

ordered by the Texas Supreme Court on recommendation of the

Supreme Court Advisory Committee and which technically are

effective the first of Januaryi i988~

I. CONSTITUTIONAL REQUIREMENTS

The Federal Due Process Clause provides that no state shall

"deprive any person of life, liberty- or property without due

process of law." This language has been construed to mandate

that all.citizens shall enjoy free and 'open access to the

courts of the United States in order to obtain redress for

injury. Due process requires that the opportuni ty to obtain

access to the courts be granted to 'all litigants "at a.
meaningful time and in .a meaningful manner." Procedural due

process is s.aid to insure citizens their day "in court by

providing notice of the proceeding and .an opportuni ty to be
heard. How many courts does a litigant have a right to be- .
heard'in-a trial court, an appellate court, two appellate

. -

courts, the United States Supreme Court? Constitutional due

process does not requiie that individual states provide open

access to their appellate cou~ts. This right of access vel non
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is wholly within the discretion of the state. Consequently,'

the right tc? .appellate review is not conferred by the United. .
State~ Constitution.

If. TEXAS OPEN COURTS PROVISIO.N

Texas provides its ci tizens with guaranteed rights of
appellate access by article r, section 13 of the Texas

Constitution. This open courts provision provides that "all

courts shall be open, and every person .for an injury done him

in his lands, goods, person or property shall have remedy. 

by
due course of law." The due process pledge enunciated in this

section originates from the Magna Carta and ensures that Texas

litigants wi 11 not unreasonably be denied access to any of the

state l s courts. The consti tutions of thirty-eight states
contain similar p.rovisions. This right is a substantive state
constitutional right which cannot be 

compromised by jUdicial

decree, legislative mandate, or rules of procedure..

In orde~ for the right of appeal, as established in the

Texas Constitution, to satisfy the requirements of due process,

it must afford all litigants with a "fair opportunity" to

obtain a "meaningful appeal" on the merlts. Absent the

guidelines of due process, the right of appeal would be reduced

to merely a right of access; appeal becomes- a meaningless

ritual when the opport-unity to effectively present a'ppellant

arguments does not exist.

-3-
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Texas courts have liberally construed laws prescribing

procedut~s f-or appeal in order to protect this constitutional

.right. -r However; liberal statutory construction is unavai lable

when the law is set forth in clear. and unambiguous language.

IlL. TEXAS PROCEDURE TO OBTAIN A MEANfNGFUC APPEAL

A. Cost Bond to Perfect Appeal

When a final jUdgment is rendered in a civil cause of

action in Texas, the Texa.s procedure provides the jUdgment

debtor with several options: Texas Rules of Appellate

Procedure 40 and 41 establish that the jUdgment debtor has, as

a general rule, a thirty day periOd after the jUdgment is

signed to either perfect his right of appeal, file a motion for

new trial or simply let the jUdgment becoi..e finaL. As Soon as

the thirty days has elapsed, the rules grant the jUdgment

creditor the right to begin immediate exeçution upon such

judgment.

If the jUdgment debtor desires to appeal the trial court

decision, he must take the appropriate steps to perfect his

appeal as set forth by Rule 46 of the Texas Rules of Appellate

Procedure. Perfecting appeal requires the execution of a cost

bond, also known as an appeal bond, to the Clerk of the trial

court in the amount of one thousand dollars. The trial court

is empowered with the discretionary authority to alter the cost

-4-
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bond amount should the costs of court vary from that amount.

(The cost bond is conditioned on the appellant executing his

appeal wi th effect and paying a 11 casts.)

When the appellant is financially unable to pay the amount

of the cost bond, Appellate Rule 40 enables him to preserve his

right of appeal by proceeding in forma pauperis' and filing with

the ~lerk an affidavi t which states that he lacks the necessary

"'
financial resources.

The flexibility in the'Texas rules prevents payment of a

cost bond from being an absolute precondi tion to the perfectioIl
of an appeal, thus allowing the appellant .an opportunity for

jUdicial review.

B. Supersedeas Bond to .Stay a Money Judgment Prior to Recent

Rules Amendments Ordered Effective January 1 i 19S8.

After an appeal has been perfected, theappellant may

,suspend enforcement of a trial court jUdgment in order to

preserve the -pre-judgment status quo pending completion of the
.

appeaL. Although the Common law rule was contrary, presently

in Texas the filing of an appeal does not work an automatic

stay of a money jUdgment. The losing litigant effectuates a

suspension of execution of jUdgment by fiiing a supersedeas

bond with the trial court, which must be approved by the clerk.

Appellate rule 47 currently facially mandates that the amount:

of bond- (or deposit) shall be at least the amount of the

-5-
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judgment, if a money judgment, in'Lerest and costs. The filing

of the'supersedeas bc1ndsuspends the power of the trial court

to iss.ue any execution on the judgment and provideš securi ty to

the judgment creditor for the delay in the enforcement of the

judgment. The supersedeas b9nd does not suspend the' validi ty-
of the judgment; it only suspends the execution Of the _judgment

against the appellant pending appeal, thereby operating as a

stay.
Under appellate rules technically èffective until January

1, 1988, unless a supersedeas bond is filed, a money jUdgment
of a Texas trial court is enforceable, and it is the duty of

the clerk to payout any funds in his hands to the judgment

creditor and to issue execution pending appeal upon

application, notwithstanding that an appeal is perfected and is

pending. This is true even though the appellant has timely

fi led a cost bond. (As previously noted, the cost bond serves

a distinctive purpose than the supersedeas bond: the 'former

secures the costs incurred .at the trial court, while the latter

protects the jUdgment creditor from dissapation of assets when

execution of the jUdgment is suspended pending an appeal.)

Until recently, Texas procedure has necessarily interposed the

ability of an appellant to pay a supersedeas bond as a

condition precedent to the right to suspend execution of a

money judgment pending appeaL. This inflexible requirement of

posting such a bond to forestall execution of a money judgment

coupled- with the lack of judiclal discretion to examine

-6-
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cirèumstances and provide for alternate forms and amounts of'. .
security which would adequately protect a- judgment creditor,
denie~"an appellant. s due process right to an effeetive appeal

as guaranteed by the open courts provision of the Texas

Const i tution.

Decisions of the Texas Supreme Court construing the open

court~ provision reaffirm that any law "that unreasonably

abridges a justifiable right to attain redress foe injuries
.

caused by the wrongful act of anothe.r amounts to a denial of
due process under Article I, section 13 and is therefore'-
void. II Validly enacted rules of civil procedure have the force

and effect of law and thus are subject to this same

constitutional constraint.

C. Texas Procedure To. Stay a Money Judgment Pending Appeal

Under Amended Rules Ordered Effective January 1, 1988.

Recently, the Texas Supr~me Court ordered that t)rocedural
rules providing for the posting of security on appeal be

amended effective January I, 1988. (See attached) Texas Rule

of Appellate Procedure 47, subsection b, is amended to empower

the trial court with discretion to determine the type and

amount- of security necessary to suspend enforcement. of a civil
--

money judgment pending appeal. Specifically, if the trial

court í after notice and hearing, finds that the posting of a
supersedeas bond in the amount. of the judgment, interest, and

-7-
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costs will cause irreparabl~ har~ to the judgæent debtor (the

appellant) and that not posting the bond will cause no

substantial harm to the judgment creditor (theappeilee), the

court may condition a stay of the j~dgment upon the posting of

such security, if any, it ~inds necessary to adequatèiy protect

the judgment creditor against los.s occasioned by 'the appea.l.
,

This modification -to Texas proce.dure-removing in extenuating

circumstances the absolute requirement of posting a bond to

forestall execution cóupled with the ciothing of judicial

discretion to provide for alternate security whi.ch otherwi.se

will protect the judgment creditor-opens up an efficacious

avenue for_ meaningful appellate review envisioned and

guaranteed by _the Texas Constitution.

Not only is the appellate courthouse door open for review

on the merits of the underlying cause of action, but by virtue

of amendments to Texas Rule of Appellate Procedure 49,

subsection ~, a trial court's order_ concerning security

necessary to suspend enforcement of a civil ju~gment: pending

appeal is sUbject to review on motion as welL. The motion is

to be heard at the earliest practical tlme by the intermediate

court which is empowered to issue any temporary orders

necessary to preserve the rights of the parties; remand to the

trial 'court for any necessary fact findings or taking of
evidence; and to order a change in the trial court's order

concerning security it finds proper. If addi tionalsecurity is

-8-
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ordered by the appellat.e court to suspehd enforcement of the

judgment,. the. judgment debtor has twenty days to comply or

execution' may issue.

An additional significant modification to Texas practice is. -
that amended Texas Rule of Appellate Procedure 47, subsection
k, now empowers the trial court with continuing jtirisdi~tion

durin~ the appeal, notwi thstanding the loss of plenary power,

to make orders concerning security on appeal inclulding orders

pertaining to the sUfficiency of sureties . If changed

circumstances mandate, the trial court may modify its earlier

order concerning security. Any such order of the trial court

is subject to appellate review as discussed above.

Do these amended rules protect the constitutional right of

access to a meaningful appellate review? I believe so. In

analyzing the con~titutionality of the amended Texas

supersedeas bond requirement as a prerequisite to stay a money

judgment in light of the open court provision~ it is necessary

to first ascertain the purpose of the alleged barrier_to

judicial access (here the security requirement) and then

balance this purpose against the interference that the 'rule
creates with the ability of a litigant to obtain effective

access to Texas appellate courts.
It 1s clear that the general purpose of the Supersedeas

bond requirement is to. protect the ~udgment creditor from the

dissipation of assets that he is entitled to by the' judgment

-9-
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- .
,which may occur as a direct- result of a delay in the

enførcèment of the judgment pending appeal.

Th~ second prong of the open courts provision iest

traditionally applied by the Texas courts requires a showing

that the litigant's ability to access Texas courts is not

unreasonably restrained by the ruleø statute, or~ther law

under consideration.
A judgment debtor who wishes to appeal the decision of the

.

trial court when trie judgment exceeds his financial worth will

be able to perfect his right to appea l, but wi 11 not possess

the capability to file a supersedeas bond to suspend execution

of the judgment. A direct relationship .between the appellant's

deprivation of his property pending appeal and his right to

suspend judgment is apparent. However, in balancing the

purpose of the obligatory supersedeas bond requirement against

the restriction of access to an appeal unfettered by execution

on the underlying judgment, it would seem that the restrictions
,

imposed by the supersedeas bond requirem~nts, are neither

onerous nor unreasonable. One must be mindful that the

appellant has had his day, at least before the trial court with

the commensurate opportunity to present evidence and be heard,

yet was unsuccessful. The property rights of the successful

litigant in the ordered recovery must be considered as well.

Reasonable procedural provisions to_ safeguard Ii tiqated

property rights have been judicially sanctioned by the United

States Supreme Court. Further, execution on a money judgment'

-10-
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pending appeal does not moot: the appeal or require dismissal of

the appeaL. . -IE the Judgment of the trial court is reversed on

appea1í' the judgment creditor is liable to the appellant in

restitution. Mandatory supersedeas bond requirements do not

result in the denial of an appellant.s 'due process rights when

,the appellant lacks the financial a,bility to post. adequate'

securi1:y to protect the appellee and execution on the judgment

transpi res pending the appeal.
.

A different conclusion would be mandated under the

procedural scheme in Texas prior to the recent amendments 'to

Appellate rules 41 and 49 if the judgment debtor were rigidly

and absolutely required to post a sup.ersedeas bond in the

amount of the judgment, i:iter.est and -costs when the judgment,

debtor would be seriously injured by this precondition to

forestall execution AND could by the po'sting of alternate

security otherwise protect the judgment creditor. This prior

practice created the potential for an unreasonable precondition

which would deny access to an effective appeal. Under the

amended scheme however, whereby both the trial court and the

appellate court on review may order alternate security which

protects the successful trial court litigant and also

forestalls execution, the absolute and unreasonable

precondition is removed.
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Rule 49. Appellate Review of Bonds in Civil Cases

(a) (No change.)

(b) Appellate Review of Suspension to Enforcement of

Judgement Pending AppeaL. The trial court's order pursuant to

Rule 47 is subj ect to review by a motion to the tøøti I øi I Ø~~ØØ¡Ø

(appellate court). Such motions shall be heard at the earliest

practical time. The appellate court may issue such temporary

orders as it finds necessary to preserve the rights of the

parties.
The tøøti iøi IØ~~ØØ¡Ø (appellate court) reviewing the trial

court's order may require a change in the trial court's order.

The tøøti iøi 1ø.~~Øø.¡Ø (appellate court) may remand to the trial

court for findings of fact or the taking of evidence.

(c) (No change.)
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CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. ETLlNGERt
MARY S. FENLON
GEORGE ANN HARPOLE
LAURA D. HEARD
REBA BENNEIT KENNEDY
CLAY N. MARTIN
f. KEN NUNLEY
JUDITH L RAMSEY
SUSAN SHANK PAITERSON
SAVANNAH L ROBINSON
MAltC I. SCHNALL'
LUTHER H. SOULES III ti
WILLAM T. SULLIVAN

JAMES P. WALLACE i

SOU LESS WALLACE
AITORNEYS AT LAW

A PROFE.SI0NAL.CORPORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(5~2) 224-9144

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

WAITER'S DIRECT DIAL. NUMBER:

April 12, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 49 (a) and (b)
"Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice william Kilgarlin regarding TRAP 49 (a) and (b).
Please be prepared to report on this matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

y yours,

LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

Honorable stanley Pemberton
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THE SUPREME COURT OF TEXAS
CHIEF Ji-STICE

THOMAS R PHTIIPS
P.O. BOX 12248 CAPITOL STATION UERK

MAY M. WAKFIELD
AUSTIN, TEXA 7871 I

JUSTICES
FRAKLIN S_ SPEA
C. L. RAY

JAMES P. WALCE
TED Z. ROBERTSON
WlIAM W. KlGARIN
RAUL A. GONZAEZ
OSCA H. MAUZY
BARAR G. CULVER

EXCUT ASS'T.
WIIA L. wis

April 25, 1988 ADMINISTRTI ASST.
MAY ANN DEFUGH

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed
800 Milam Building
San Antonio, Texas 78205

2. Tex. R. Civ. P. 687 (e) -stiLl says i
needs to conform with new Tex. R. Civ. P. 6~.

3. Enclosed are the new rules for the
look over them and advise me if they can be

Dear Luke:

1. Enclosed is a memo discussing probl.
P. 49(a) and 49(b). The memo concludes tha
may not have the authority to review .a supeexcessiveness. \

4. Tex. R. Civ. P. 201-5 states that "~
party . . . may be take n the county of sui
provisions of paragraph Rul 166b." I ~ ..
me see how Tex. R. Civ. 166b 4 s invo1ve~ ~

Sin~ei ..- /' .//"il
I~~~ W. Kilgar

vlWK: sm

Enc!. ~)h l' r- l(..
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THE SUPREME COURT OF TEXAS
CHIEF JDSTICE

THOMAS R PHIILIPS
P_O_ BOX 12248 CAPITOL STATION UERK

MAY M. WAKFIELDAUSTIN, TEXA 78711

JUSTICES
FRKLIN S. SPEA
C. L. RAY

JAMES P. WAlCE
TED Z. ROBERTSON
WlIAM W. KlGARIN
RAUL A GONZAEZ
OSCA H. MAUZY
BAlARG. CULVER

EXCUT ASS'T.
WI L. WlS

April 25, 1988 AOMINISTRTI ASS'T.
MAY ANN DEFIBUGH

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Commi ttee
Soules & Reed
800 Milam Building
San Antonio, Texas 78205

Dear Luke:

1. Enclosed is a memo discussing problems wi th Tex. R. App.
P. 49 (a ) and 49 (b) . The memo concludes that the supreme court
may not have the authority to review a supersedeas bond for
excess i veness.

2. Tex. R. Civ.. P. 687(e)--still says 10 days on TROIs. It-
needs to conform with new Tex. R. Civ. P. 680..

3. Enclosed are the new rules for the Dallas CA. Please
look over them and advise me if they can be approved.

4. Tex. R. Civ. P. 201-5 states that "depositions of a
party . . . may be take Ì1 the county of suit supject to the
provisions of paragraph Rul 166b." . I can I t for the life of
me see how Tex. R. Civ. 166b 4 s involved.

" s/~~//;
I~~; ;. Kilgarlin

Enc 1. ~Jk i' r I(..
vlWK: sm
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DISCUSSION: Tex. R. App. P. 47 pertains to the establishment
of a supersedeas .bond for various types of judgments. This
rule was amended by Supreme Court order of -July 15, 1987,
effecti ve January 1, 1988. The current version of Rule 47
contains section (k). The language in this new section provides
the TC with continuing jurisdiction over a supersedeas bond
during the pendency of an appeal, even after the exp iration
of the TC IS plenary power. Section (k) also authorizes the TC to
modify the amount of a bond upon a finding of changed circumstances.
The TC IS exercise of discretion under this rule is subject to
review under Rule 49.

Tex. R. App. P. 49 pertains to appellate review of the
TC IS discretion in setting and moäifying a supersedeas bond.
This rule was amended at the same time as Rule 47.

ISSUE: As a result of the amended langauge to Rule 49, l am
concerned that it no longer provides the Supreme Court with
jurisdiction to review a supersedeas bond for excessiveness as
opposed to insufficiency. This motion apparently presents a
matter of first impression under amended Rule 49.

ANALYSIS: Tex. R. App. P 3(a), which contains definitions of
terms used in the rules of appellate procedure is the starting
point for review. This rule- def ines the term "Appellate Court II
to include: "the courts of appeals, the Supreme Court and the
Court of Criminal AppealS." In interpreting Rule 49, this
definition will be applied.
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Section (a)- of Rule 49

The amended language of Tex. R. App. P. 49(a) did not
substantially alter the p:.-evious version of this section. The
amended version is set forth below:

(a) Sufciency. The suficìency of a cost or supersedeas bond or deposit
or the sueties thereon or of any other bond or deposit under Rule 47 shall be

reviewable by the appellate cour for insuficìency of the amount or of the
sureties or of the securities deposited, whether arising from initial insuficien-
cy or from any subsequent condition which may arse afecting the suficien-

cy of the bond or deposit. The court in which the appeal is pending shall,
upon motion showing such insufcìency, require an additional bond or
deposit to be fied with and approved by the clerk of the trial court, .and a
certified copy to be filed in the appellate cour.

By applying the definition of ffAppellate Court" as
set forth in Rule 3(a), section (a) of Rule 49 still enables
the Supreme Court to review a supersedeas bond for insufficiency.
The rule contemplates the situation where a judgment creditor
complains that the amount of a supersedeas bond is insufficient
to adequately protect his interest while his ability to execute
on his judgment is suspended. It does not address the situation
where the judgment debtor complains that the amount of a supersedeas
bond is excess i ve.

Section (b) of Rule 49

The previous version of section (b) is set forth below:

(b) Excessiveness. In like manner, tlie appellate court may. review for
excessiveness the amount of the bond or deposit fix.ed by the trial court and
may reduce the amount if found to be excessive.

In accordance wi th the def inition of nAppe llate Court" as
set forth in Rule 3(a), the Supreme Court clearly was empowered
to review for excessiveness a supersedeas bond. However, this
language has been entirely deleted from the current version of
section (b) as amended by the Supreme Court. This language was
retained in the current vers ion of section (b) to Rule 49 which
was adopted by the Court of Criminal Appeals.
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The amended version of sec~ion (b) is set forth below~

(b) Appellate Review of Suspension ofEnfol"cement of Judgment Pend-
Ing Appeal. The trial cour's order pursuant to Rule 47 is subject to review by
a motion to the cour of appeals. Such motions shall be heard at the earliest
practical time. The appellate cour may issue such temporar orders as it
finds necessa to preserve the rights of the paries.

The cour of appeals reviewing the trial court's order may requi~e a
change in the trial cour's order. The cour of appeals may remand to the
trial court for findings of fact or the tang of evidence.

The basis of my concern that Rule 49 no longer provides
the Supreme Court wi th jurisdiction to review a supersedeas
bond for excess iveness, is founded in the interpretation of
three key sentences in the amended language of section (b).

The first key sentence states that: "The trial court's
order pursuant to Rule 47 is subject to review by a motion to
the court of appeals." This language provides that when the
trial court modifies the amount of a supersedeas bond, upon a
finding of changed circumstances, the court of appeals by
motion can review the decision. When read in conjunction with
section (a), this enables the court of appeals to review a
supersedeas bond for excessiveness as well as for insufficiency.
If the drafters had intended to also enable the Supreme Court
to review a supersedeas bond for excess i veness, they would
have employed the term appellate court as defined in Tex. R.
App. P. 3 (a ) .

Howevel.-, in the second key sentence of section (b) to
amended Rule 49, the drafters did make this distinction: "The
appellate court may issue such temporary' orders as it finds
necessary to preserve the rights of the parties." This language
clearly authorizes the action this court took on April 8th in
granting movant's motion for a temporary order to stay enforcement
of the TC order increas ing the supersedeas bond.

In the third key sentence, the drafters ag.ain change terms to
apparently make a distinction: "The court of appeals reviewing
the trial court's order may require a change in the trial
court's order." When read with the first sentence of section
(b), this language permi ts the court of appeals to decrease the
amount of a supe~sedeas bond upon a determination that it is
excess i ve.
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CONCLUSION: Based upon the plain language in the amended ve~sion
of section (b), and as ~ead in conjunction with section (a) and
Rule 47, it does not appear that the drafters restored the
authority of this cou~tto review a supersedeas bond for
excess i veness.

Sections (a) and (b) of Rule 49 permit a court of appeals
to review for insuf f ic iency and excess i veness a supe~sedeas
bond and to change the amount of the bond accordingly. These
sections enable the Supreme Court to review a supersedeas bond
only for insufficiency. The rule does, however, authorize the
Supreme Court to issue a temporary order to preserve the rights
of the parties.

A review of the Supreme Court Advisory Committee Minutes
of June 16-27, 1987,does not indicate whether this distinction
was actually intended. The Minutes do show that the drafters
were concerned with providing a method of review when a TC
exercises its discretion, under Rule 47,. before or during attachment
of jurisdiction by a court of appeals. However, the Minutes do
not indicate that a method of review for excessiveness was
contemplated for when a TC increases the amount of a supersedeas
bond during the period of time after a court of appeals denies
a final motion for rehearing and before the time that this
court acquires jurisdiction of the matter. Section (b) of Rule
49 also does not provide for review for excessiveness of a
supersedeas bond that is increased .by a TC after the Supreme
Court has obtained jurisdiction of the matter. In the present
case, the TC increased the amount of the bond approximately
one week before the movant filed his application for writ of
error with this court.

This ambiguity can be remedied by substituting the term
"Appellate Court" for the term "Court of Appeals" in each of
the sentences in section (b) of Rule 49.
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Texas Rule~ of .Appellate Procedure

Rule 49. Appellate Review of. Bo!'¿= (Se~urit"yJ in Civil
Cases

fa) Sufficiency. The sufficiency of a .cost or supersedeas
bond or deposit (or the sureties thereonJ or of any other bond or
deposit under Rule 4 7 shall be reviewable by the appellate court
for insufficiency of the amount or of 

the Sureties or of thesecurities deposited, whether arising' rfrom'ínitial insufficiency
or from any subsequent condition which may arise affecting the
SUft'iciency of the bond_._ or _~eposit. The court in which the
appeal i~ pending shall, upon motion showing such insufficiency,
require an additional bond or deposit to be filed in and approved
by the clerk of the trial court, and a certified copy to be filed
in the appellate court.

Cb) E~ee~~~.,e~e~ s -:--:~-:~~ e-!"~~~e~i-~ -~~~~:=~'!e-ee':~-e~t
~e~~e~-~o~-~~~~~~e~~~_ ~~~ ~~:~--~ __~:~~ -¿e~e~ ~~-i~~e¿
h:í- ~ - ~~ ~ e:: -""~~ - e!'é -~.. - ~eè. ': e e- ~ - ~~e':~": - -~.5-€et:1'¿ _ -._..__ ~e

e~ee~~ive-: (Aooellate Review of SUsoension of En=orcement of
Judcment Penåinq Anneal. The trial Cour~ i 5 order oursuant to
Rule 47 is sub;ect: t:o rev:.e\i b', aiñion to t:h:. COurt of appea1š
Such r:o'iionš-shaÌi be he~=¿ at th.eear liest: orac-.ical tir:e. The
apnellace co~rt. rnav isSU such temnora-rvorèers as it: findsnecessarv to oreserve the richts of the -ear~ies. ______

.-..._------
The court 0t ap~eals reviewing_She ~rial court' s 0E£!rrn~

reCTuire a chanae in the trial Court i s order. The Cou.rt of
appeals may remand to the trial cOü'r for findings_of fact or the
taking of evidence. J

(c) ~1'~l: f€ieie1'ey---o~-_ -St:~er~eciea~---Be1'¿---e~--_Be!'e~ie":
. tAl terations in Securitv. J If (upon its review, J the appellate
COUrt requires additional be1'è.-e--~~ securi.ty for ~t1!,er~eeiee~
rsusnension of enforcement of the_ judamentJ, exeet:t:ie1'
(enforcement1 oftlle jUdgment shall be suspended for twenty days
after the order rof the court of appeals J is served. If the
a!,~eiie1't: (judament debtorj fails to comply with the order within
that period, the clerk shall notify the trial court that
execution may be iSSued on the jUdgr:enti-e':~-~:'e-e.~ree.l-~fie.ll_!'e":
be-'¿':"Smi':"S-e-~ -t-e ~er~-~~~¿~--tli~'t- ~~ ~i'-¿eE'e~ ~e-~~
i1'~t1~£ie~e1't:-~~~~~. The addi tional security shall
not release the ~::e.b~l~~r--o-eee-~"''er~-~~e_~-ç~__he~.
(securitv previously oosted _or a1tE,rna-tive sec\J("itv arrancements
maåe. 1 -

If the clerk finds that- the original Supersedeas bond or
deposit is insufficient to secure the costs, he shall noti=~.
appellant of such insu=ficie:icy. i= e~~e~:~~": Ca. iudcme:'t
debcorJ fails_~ withir.ti.'ent.::. èays a=te= si.C~ ::~~i.ce, to tile a
ne\.; bónd 0= make a new èeposit in the trial cc~=~ sufficient to
se~~re paymènt of the costs and to file a certified copy of the
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bond or certificate of deposit in the appellate court, the appeal
or writ of error shall be dismissed. The additional security
shall not release the liability of the surety on the originalsupersedeas bond. .
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November 20, 1987

RECEIVED

¡NOY :¿ 3 197

H.MJl.

MEMORANDUM

TO: Harry M. Reasoner

RE:

Janice Cartwright

Joint Special Committee on Security for Judgments

FROM:

A ttached are the following materials distributed at
today i s Joint Special Committee on Security for Judgments
meeting:

1. Statement of Professor Elaine A.. Carlson

2. Amended Texa.s Rules of Appellate Procedure
Rule 47 and Amended Texas Rules of Appellate
Procedure Rule 49

As you are aware, this committee is a result of the
TexacolPennzoil case. I thought thi,s might be of interestto you. .

JACA

~..~~
,,/ ~ dl -Tl¥:J f- 71

V- 41
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STA TEMëNT OF PROFESSOR ELAINE A. CARLSON

VISITING PROFESSOR OF LAW. UNIVERSITY OF TEXAS SCHOOL OF LAW

PROFESSOR OF 
LAW. SOUTH TEXAS COLLEGE OF LAW

'before the
Joint Special Committee on Security for JUdgments

of, the Texas Legislature

November 20, 1987

Chairmen and Members of the Committee,

I apprec~ate the trust that 
you have placed in me by

your request that I address this distinguished audience on

matters raised by Senate Concurrent Resolution NO. 122, and I

welcome the opportunity to provide this synopsis of pertinent

Texas law. ,In particular my remarks will concentrate on

consti tutional provisions concerning appeals in civi 1 cases and

whether the Texas proCedure for establishing a supersedeas bond

to suspend execution of a jUdgment pending appeal is in harmony

with any such due process guarantees. It is my understanding

that all committee memoers have received a copy of an extensive

law' review article I recently authored on this Subject

entitled, "Mandatory Supersedeas Bond Requirements-A Denial of
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Due Process Rights?" whic,h å"ppear"s in Volume 39 of the Baylor

Law Rev.iew åt. page 29. Due to time restrictions, my remarks

today-"'~iii summarize its principal conclusions. In addition, I

will address amendments to the Texas Rules of Appellate

Procedure concerning security on appeal, which were recently

ordered by the Texas Supreme Court on recommendation of -the

Supreme Court Advisory Committee and which technically are

effective the fi rst of January, 1988.

I. CONSTITUTIONAL REQUIREMENTS

The Federal Due Process Clause provides that no state shall

"deprive any person of life, liberty or property without due

process of law." This language has been construed to mandate

that all "citizens shall enjoy free and open access to the

courts of the United States in order to obtain redress for

injury. Due process requires that the opportunity to obtain
,

access to the courts be granted to all litigants "at a_

meaningful time and in a meaningful manner." Procedural due

process is said to insute citizens their day "in court by

providing notice of the proceeding and an opportunity to be

heard. How many courts does a litigant have a right to be- "
heard -in-a trial court, an appellate court , two appellate

courts, the United States Supreme Court? Constitutional due

process does not requi re that indi vidua I states provide open

access to their appellate cou~ts. This right Df access vel non

-2-
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is who lly wi thin the discre,tion of the state. Consequent ly,

the right t9. appellate review is not conferred by the Uni ted. .
State. Constitution.

II. TEXAS OPEN COURTS PROVISION

Texas provides its ci tizens wi th guaranteed eights of

appellate access by article i, section 13 of the Texas

Constitution. This open courts provision provides that "all

courts shall be open, and every person .for an injury done him

in his lands, goods, person or property shall have remedy. -by

due course of law." The due process pledge enunciated in this

section originates from the Magna Carta and ensures that Texas

litigants will not unreasonably be denied access to any of the

state' s courts. The constitutions of thirty-eight states
contain simi lar ptovisions. This right 15 a substantive state

constitutional 
right which cannot be compromised by judicial

decree, legiSlative mandate, or rules of procedure..

In order- for the right of appeal, as established in the

Texas Constitution, to satisfy the requirements of due process,

it must afford all litigants wi th a "fair opportunity" to

obtain a "meaningful appeal" on the merrts.. Absent the

guidelines of due process, the right of appeal WOUld be reduced

to merely a right of access; appeal becomes' a meaningless

ritual when the opportunity to effectively present a-ppellant

arguments does not exist.

-3-
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Texas courts have liberally construed laws prescribing

procedutas fox appeal in order to protect this constitutional

right .-~- However; liberal statutory construction is unavai lable

when the law is set forth in clear. and unambiguous language.

II. TeXAS PROCEDURE TO OBTAIN A MEANINGFUL APPEAL

A. Cost Bond to Perfect Appeal

When a final jUdgment is rendered ina civil cause of _

action in Texas, the Texas procedure provides the jUdgment

debtor wi th several options: Texas Rules of Appellate

Procedure 40 and 41 establish that the Judgment debtor has, as

_a general rule, a thirty day periOd after the judgment is

signed to either perfect his right of appeal, file a motion for

new trial or simply let the Judgment becoce final. As soon as

the thirty days has elapsed, the rules grant the jUdgment

,creditor the right to begin inuediate execution upon such

jUdgment.

If the Judgment debtor desires to appeal the trial court

decision, he must take the appropriate steps to perfect his

appeal as set forth by Rule 46 of the Texas Rules of Appellate

Proced~re. Perfecting appeal requires the execution of a cost

bond, also known as an appeal bond, to the clerk of the trial

court in the amount of one thousand dollars. The trial court

is empowered with the discretionary authority to alter the cost

-4--
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bond amount should the t:osts o.f court vary from that amOunt.

(The cost bond is conditioned on the appellant executing his

appeaL with effect and paying a 1 1 casts.)
When the appellant is financi.ally unable to pay the amount

of the cost bond, Appeiiáte Rule 40 enables him to preserve his

right of appeal by proceeding in forma pauperis ånd filing with

the elerk an affidavi t which states that he lacks the necessary

financial resources.

The flexibility in the'Texas rules prevents payment of a

cost bond from being an absolute precondition to the perfection

of an appeal, thus allowing the appellant an opportunity for

judicial review.

B. Supersedeas Bond to Stay a Money Judgment Prior to Recent

Rules Amendments Ordered Effective January 1. 1988.

After an appeal has been perfected, the appellant may

,suspend enforcement of a t~ial court jUdgment in order to

preserve the pre-judgment status quo pending completion of the

appeal. Although the common law rule was contrary, presently

in Texas the filing of an appeal does not work an automatic

stay of a money jUdgment. The losing litigant effectuates a

suspension of execution of jUdgment by filing a supersedeas
-

bond with the trial court, which must be approved by the clerk.

Appellate rule 47 currently facially mandates that the amount

of bond -(or .deposit) shall be at least the amount of the

-5-
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_judgment, if a money judc¡ment, in.Lerest and -costs. The filing

of the'supersedeas bClndsuspends the power of the trial court

to issue any execution on the judgment and provides securi ty to

the judgment creditor for the delay in the enforcement of the

judgment. The supersedea~ band does not suspend th~ validity.- .
of the judgment;. it only suspends _th~ axec;:_~tlOtl be:. the judgment

again-st the appellant pending appeal, thereby operating as a
stay.

Under appellate rules teChnically èffective until January

1, 1988, unless a supersedeas bond is filed, a money judgment

of a Texas trial court is enforceable, and it is the duty of

the clerk to payout any funds in his hands to the judgment

creditor and to issue execution pending appeal upon

application, notwi thstanding that an appeal is perfected and is

pending. This is true even though the appellan.t has timéiy

filed a cost bond. (As previously noted, the cost bond serves
a distinctive purpose than the supersedeas bond: the former

,

secures the costs incurred at the trial court, while the latter

protects the judgment creditor from dissapation of assets when

execution of the judgment is suspended pending an appeal.)

Until recently, Texas pro.cedure has necessarily interposed the

ability of an appellant to pay a supersedeas bond as a

condition precedent to the right to suspend execution of a

money jUdgment pending appeal. This inflexible requirement of

posting such a bond to forestall execution of a money judgment

coupled with the lack of judiclal discretion to examine
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circumstances and provid~ for alternate forms and amounts of

security which would adequatëiy protect a judgment creditor,

denie~~ an appellant. s due process right to an effectiv.e appeal

as guaranteed by the open courts provision of the Texas

Constitution.
Decisions of the Texas Supreme Court construing the open

courts provision reaffirm that .any law "that unreasonably

abridges a justifiable right to attain redre.s.s foe injuries
.

caused by the wrongful act of another amounts to a denial of

due process under Article I, section 13 and is therefore.-
void." Validly enacted ~ules of civil procedure have the force

and effect of law and thus are sUbject to this same

consti tutional constraint.

C. Texas Procedure To. Stay a Money Judgment Pending Appeal

Under Amended Rules Ordered Effective January 1, 1988.

Recently, the Texas Supr-=rne Còurt ordered that ~rocedural

rules providing for th~ posting of security on appeal be

amended effective January 1, 1988. (See attached) Texas Rule

of Appellate Procedure 47, subsection b, is amended to empower

the trial court with discretion to determine the type and

amount. of security necessary to suspend enforcement of a civil

money Judgment pending appeaL. Specifically, if the trial

court ¡ after notice and hearing, finds that the posting of a
supersedeas bond in the amount. of the Judgment, interest, and

-7-
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costs will cause irreparablé harm to the judgæent debtor (the

appellant) and that not posting the bond will cause no

substantial harm to the jud.gment creditor (the appellee), the

court may condition a stay of the judgment upon the posting of
.'

such security, if any, itf~inds necessary to adequate'ly protect

the judgment creditor against loss occasioned by the appea"i.
,

This modification to Texas procedure-removing in extenuating

circumstances the absolute requirement of posting a bond to

forestall executio.n côupled with the ciothing of judicial

discretion to provide for alternate security which ~therwi~e

will protect the judgment creditor-opens up an efficacious

avenue for meaningful appellate review envisioned and

guaranteed by the Texas Constitution.

Not only is the appellate courthouse door open for review

on the merits of the underlying cause of action, but by virtue

of amendments to Texas Rule of Appellate Procedure 49,

subsection q, a trial court 's order concerning security

necessary to suspend enforcement of a civil jUdgment: pending

appeal is subject to review on motion as well. The motion is

to be heard at the earliest practical tlme by the intermediate

court which is empowered to issue any temporary orders

necessary to preserve the rights of the parties; remand to the

trial 'court for any necessary fact findings or taking of
evidence; and to order a change in the trial court's ordèr

concerning security it finds proper. If additional security is
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ordered by the appellate court to suspend enforcement of the

judgment,. the. judgment debtor has twenty days to comply or

execu~xon' may issue.

An additional significant modification to Texas practice is

that amended Texas Rule of Appellate Procedure 47, subsection

k, now empowers the trial court with c,~ntinuing jurisdiction

during' the appeal, notwithstanding the loss of plenary pow.er,

to ntake. 9rçIers con~erning security on appeal inclulding orders
pertaining_ to the sUfficiency of sureties. If changed

circumstances mandate, the trial court. may modify its earlier
order concerning security. Any such order of the trial court

is subject to appellate review as discussed above.

Do these amended rules protect the constitutional right of

access to a meaningful appellat~ review? I believe so. In

analyzing the constitutionality of the amended Texas

Supersedeas bond requirement as a prerequisite to stay a money

jUdgment in light of the open court provision, it is necessary

to first ascertain the purpose of the alleged barrier to

judicial access (here the security requirement) and then

balance this purpose against the interference that the rule

creates with the ability of a litigant to obtain effective

access to Texas appellate co.urts.

It .is clear that the ge~eral purpose of the supersedeas

bond requirement is to protect the judgment creditor from the. -
dissipation of assets that he is entitled to by the judgment
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- .
.which may occur as a di rect. result of a delay in the

enforcèment of the jUdgment pending appeal.

Tliè second prong of the open courts provision test

traditionally applied by the Texas courts requires a showing

that the litigant' s abi li ty to access Texas courts is not

unreasonably restrained by the rule, statute, or 'other la~

under consideration.
A judgment debtor who wishes to appeal the decision of the

.

trial court when tne judgment exceeds his financial worth will

be able to perfect his right to appeal, but will not possess

the c:apabi Ii ty to fi Ie a supersedeas bond to suspend execution
of t.he judgment. A direct relationship between the appellant.s
deprivation of .his property pending ~ppeal and his right to

suspend judgment is apparent. However, in balancing the

purpose of the obligatory supersedeas bond requirement against

the restric.tion of access to an appeal unfettered by execution

on the underlying judgment, it would seem that the restrictions
,-

imposed by t.he supersedeas bond requiremt:nts are neither

onerous nor unreasonable. One must be mindful that the

appellant has had his day, at least before the trial court with

the commensurate opportunity to present evidence and be heard,

yet was unsuccessful. The property rights of the successful

litigant in the ordered recovery must be considered as well.

Reasonable procedural provisions to safeguard litiqated

property rights have been jUdicially sanctioned by the United

States Supreme Court. Further, execution on a money judgment
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pending appeal does not m,oot~ the appeal or require dismissal of

the appeal. . ~£ the jUdgment of the trial court is reversed on

appeal,' I:he judgment credil:or is liable to the appellant in

restitution. Mandatory supersedeas bond requirements do not

result in the denial of an appellant. s due process rights when

,the appel lant lacks the financial a,bi Ii ty 1:0 post' adequate'

security to protect the appellee, and execution on the judgment

transpi res pending the appeal.
.

A different conclusion would be mandated under the

procedura 1 scheme in Texas prior to the recent amendments -to

Appellate rules 47 and 49 if the judgment debtor were rigidly

and absolutely required to post a supersedeas bond in the

amount of the judgment, i~terest and costs when the judgment-

debtor would be seriously injured by this precondition to

forestall execution AND could by the po'sting of alternate

security otherwise protect the jUdgment creditor. This prior

practice created the potential for an unreasonable precondition

;
which would deny access to an effective appeaL. Under the

amended scheme however, whereby both the trial court and the

appellate court on review may order alternate security which

protects the successful trial court litigant and also

for~stalls execution, the absolute and unreasonable

precondition is removed.
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LAW OFFICES

LUTHER.H. SOULES III
AITORNEYS AT LAW

APROFES5JONAl CORpORA TtON

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A_ BELBER

CHRISTOPHER CLARK
ROBERT E. ETUNGER
MARY S_ FENLON

LAURA D. HEARD
REBA BENNEIT KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PAITERSON
LUTHER H_ SOULES III

TENTH FLOOR

REPUBUC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE i. FAGAN

ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073

May 17, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P. O. Drawer 480
Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

. Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182 (b), and 130 (a). Please be prepared to report
on this m.atter at our next SCAC meeting. i will include the
matter on our next agenda .

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very t.L yours,

G~
. iyER il. SOULES HILHSIIIlhjh

Enclosure
cc: Honorable stanley Pemberton
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THE SUPREME COURT OF TEXAS
CHIEFJL"SnCE

rumlA R PHilIPS
P_O_ BOX 12248 CAPITOL STATION

AUSTI"l. TEXA 78711

(512) 463-1312

CLERK

JOHN T. ADAMS

EXECUTIVE ASS.T_
WILLIAM L WILLIS

jlSTICES
.FR~KLINS. SP~AR
C. L RW
RALL. A. GO'NZ.-\EZ
O'SCAR H. MAL"ZY
El!G~~E A. COO'K
JACK HIGHTO\\'ER
NATI-\~ L HECHT
IiO'i DO'GGE1

May 15, 1 9 89
ADMINISTRATIVE ASST.

Mi\RY ANN DEFIBAUGH

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee i S next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May lithe rulell
be invoked in depositions?

2 . Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
li tiga tion pending in fed~ral courts and courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holidayZ

3. Regarding TRAP 84 and l82 (b): Should an appel-
late court be authorized to assess damages for a frivo-
lóus appeal against counsel in - addition to a party?

4. Regarding TRAP 90 (a ): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds ttieevidencelegally insufficient?

5. Regarding TRAP l30 (a) : What is the effect of
filing an application fO'r writ of error before a motion
for rehearing is filed "ind ruled upon by the court of
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Luther H. Soules III, Esg.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing , even if the ruling
involves a material change in the court's opinion or
judgment? See Doctors Hospi.tal Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savi.ngs and Loan Ass'n, l2l F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included inthe rules. .

Also, please include on the agenda- the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Sincere! . ~

Hecht
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March 2, 1989

Honorable Mary M. Craft, Master
3l4th District Cour
Famly Law Center
4th Floor
1115 Congress
Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me t as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

Iam most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice

NL: sm
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I \eti
MARY M. CRAFT

MASTER. 314TH DISTRICT COURT
FAM LLY LAW CENTER. 4TH FLOOR

1115 CONGRESS
¡-OUSTON. TEXAS 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Sui te 120
Midland, -Texas 79705

Dear Tom:

I read your article in the last Juver.ile Law Section
Newslet ter, and I agree that appealing a de 1. j nquency case for an
j ndj gent c lien t is tricky. However, I have been concerned for
some time about the problem of civj 1 appeals for all indigents and
offer the fol lowing thoughts..

An indigent's appeal in a crim~nal case differs from that
in a civil case in that a crimi.na I appell an t :is only required to
file a written notice of appeal in the trial ::ourt wi.thin 30 days
of the judgment's signing. T.R.App.P. 41(b) (1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the staLe. T .R. App.P.
40(b) (1). A pauper's affidavit requesting a free statement of
facts may be fil ed in the trial court within the same 30-day
period. T.R.App.P. 53(j) (2). Apparently ,the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent crj~inal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

l: An affidavit of inability to pay .:;osts (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signi:ig of the order which
is being appealed. T.R.App.P. 40 (a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41(a) (1) .

2. Notice of the filing.'cf appellant-'s affidavit must be
given by appell ant to the opposing party or his attorney and to
the court reporter of the court in which the .::ase was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without noti.ce the appellant "shall
not be entitled to prosecute the appeal wi.thout paying the costs
or giving security therefor." T.R.App.P. 40(a) (3) (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed withi.n 10 days after notice is recei.ved.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a) (3) (C). The court must rule
against the affidavit by signed order witlÜn 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to faci.litate
indigent appeals, but the opposite is true. As you poi.nt out,
many attorneys who practi.ce primari.ly criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston (1st Dist.l 1988-;nU-writ), followed theCorpus Chrj.sti court's decisions in In re R.R. and Inre R.B. In
V.G. an indigent's appeal from a certifi.cati.cn judgmenL-was
dismissed because the state's attorney did not receive the tWO-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possi.ble the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the tri.alcourt.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987);- a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibil ity. The trial court
in thi.s -termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a model of precision" sufficiently
fu1 fU led the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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present at the hearing and did not object to lack of proper
notice.

A recent case from Bouston, Wheeler v. Baum, No. 01-88-
00919-CV, is presently pending before the Supreme 'Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order_ determining the -contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. CiN. App.--Dallas 1981 no writ), and
In re V .G., supra, and held that "giving of the 2-day notice to
thecourt reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required~"
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and fiJ ed a
contest, but objected to the lack of notice t.o the court repor-ter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). - -

The absurdi ty of the court reporter notice requirement. is
demonstrated by Natlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi. 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. In di.smissing the appeal because the
court reporter did:no~ receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appèal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter wi thin two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Da lIas, Inc., V. Sige I,
749 S.W.2d 186 (Tex. J1.pp.--DaIlas J.98-a no writ), the court of
appeals raised the noti.ce issue on its own motion. It found that
the a i legations i.n the affidavi to f inabi. i-ty to pay costs shou Id
be taken as true because the tria lcourt ha4 sustained the
contest, but failed to enter a tim~ly written order. However, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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reporter, the court ruled that since the affidavit was filed on
Thursday, the 1 ast day to serve the reporter was r-1onday. Appe 1-
lant mai led the notice on Monday, and it was one day tOq) late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece--
dent" for triggering the extension provided by rule 5 (a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objection was made
in the tr ia i court by anyone.

THE FLAWS

The flaws in the procedure for indige'nts t àppeals are
obvious.

First, two days is simply too short a time to get notice
out. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait .untì 1 Monday to send
the mail .

Second, why is notice to the court rEporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across, any reported case in
which a court reporter filed a contest, although this is the
sta.ted basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notic-e can contest providing
a statement of facts for no additional compensation. Although
paid a regul ar sa lary, they are required to prepare a free
statement of fact in any indigent's civil appeaL. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j) (2), -and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless thec0urt fixes a dif.ferentamount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P-._ 40(a) (1), 46. No notice is
required to be given to the court reporter, although it is a rare
case i;ndeed when this amount will cover the cost of preparing a
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statement of facts.

Third, the appellate courts i treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes agai::st the grain of
modern procedure. Absent a showing of harm by the state i s at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never resul t in lüss of the appeal.
The language of'T.R.App.P. 40 (a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice i.s either
non-waivable or harmless, or that actual knowledge of filing the
affidavi t is sufficient "notice. II

PROPOSED SOLUT IONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposa Is for yourconsidera tion: .

1. Amend T.R.App.P. 40 (a) (3) (A) by adding: liThe affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of civil Procedure. ii

2. Amend T.R.App.P. 40(a) (3) (E)' to provide that the civil
notice requirement be the same as the criminal i i.e., that the
cl erk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T. R .App. P. 40 (a) (3) (B) by del~ting the language
following the semi-colon ("otherwise . . ..) and substituting the
fo 1 lowing:

'IIShould it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension. ii

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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4. Instead of proposing that no bond or affidavi t be
filed (only notice of appeal be given), amend T.R.App.P.
40 (a) (3) (D) and place the burden on the party contesting' the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a .criminal appellant is
required to file a pauper's oath and request ":0 waive bond.)

5.. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receivi ng a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and f~nds that appellant is able to pay costs, the reasons
for such a findingshal 1 be contained in an order.
Evidence shal 1 be taken of the estima~ed cost of preparing
a statement of facts and transcript."

6. Amend ~.R.App.P. 51, covering the transcript on
appeal i by adding a provision requiring the c2erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. Thls should parallel T.R.App.P. 53(j) :1), covering the
free statement of facts.

Given the historically irratlonal nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which all ow the guardian (but not the attorney) ad
litem, who appeals in his representative capacU_ty to do so
without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further di scussion, I would enjoy
getting together with you and anyone else interes-ted in this issue
at a mutua lly convenient time.

- Very tru-) y yours,

M~~
MMC/ cm

P.S. Oral argument has been scheduled in Whe.E'ler v. Baum, for
March 1, 1989 at 9:00 a.m. in thE' Texas -Supreme Court:-
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cc: Mr. Robert O. Dawson
University of Texas
School of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Ron. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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April 11, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 51

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice William Kilgarlin regarding TRAP 51. Please be
prepared to report on this matter at our next SCAC meetin~. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

ruly yours,
i0~

III--
LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

Honorable Stanley Pemberton
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CHIEF JUSTIÇE
MAX N. O~B()RN

May 4, 1988

RE: Model Transcripts

..Mr. C. Raymond Judice,
Administrative Director
Office of Court Administration
Texas Judicial Council
1414 Colorado, Suite 602
P. O. Box l2066
Austin, Texas 78711-2066

Dear Ray:

This will acknowledge receipt of your letter of April 25,
1988 and the enclosed model transcripts for both criminal
appeals and civil appeals. Obviously, you and those in your
office have done considerable work in preparing these model.
transcripts and I commend you for a job well done. I write.
not to complain about the model transcript, but one of the
Appellate Rules which in my opinion misplaces responsibility
with regard to the - preparation of the transcript and results
in many unnecessary documents being in a transcript.

.

As originally written, Tex.R.Civ.P. 376 required the
attorneys to file a written designation of the instruments to
be included in the transcript. An amendment in 1978 relieved
the lawyers of that responsibility and placed the burden upon
the clerk and required the clerk to include, among other things,
"the material pleadings upon which the trial was had without
unnecessary duplication." At the present time, Tex.R.App.P.
51 requires the clerk to include, among other things, "the
live pleadings upon which the trial was held."

I still believe that the lawyer should bear the responsibility
of bringing to the Appellate Court those instruments from the
trial court which they believe are necessary for the appeal.
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That belief was expressed in my concurring opinion in Texas
Employers Insurance Association v. stodghill, 570 s. W. 2d 398
at 401. The Appellate Courts are not running a kindergarten,
and we should treat the attorneys as professionals and e~pect them
to measure up as professionals and bear the responsibility for
designating a proper transcript. Your model transcript for civil
appeals includes pages I-5 and I-6 as instructions of what should
and should not be in a transcript. Ido not believe the burden
of making that determination should fall upon a clerk who knows
nothing about the case but should, be borne by the attorney who
should know everything about what is necessary for the appeal.

We constantly receive transcripts with many excessive
documents totally unnecessary for the appeal, but which were
obviously included by the clerk who did not know and 

should not
have known whether those documents were necessary or not. Generally,
a transcript will include any briefs or legal memorandums filed
with the trial judge. The Supreme Court in Litton .Industries
Products, Inc. v. Gamage, 668 s.W.2d 3l9, said those briefs
should not be brought forward in a transcript. 'lex.R.Civ.P.
376-a so provided. I do not find where that provision 

now
exists in any appellate rule and obviously the district clerks
have no direction about including briefs and memorandums in the
transcript.

Insurnary, I would say that all of your directions about
preparing a transcript could be avoided if we would only put
the responsibility for designating transcripts upon those who
ought to have that responsibility and not upon the clerk who
is totally unfamiliar with the case. I realize any change would
have to come from the Supreme Court and not from your office,
and therefore I am sending a çopy of this lettèr to 

Justice
Kilgarlin and Chief Justice Aùstin McCloud.S~4 (J~

Max N. osborn,
Chief, Justice

MNO: st

Justice William Kilgarlin./---
Chief Justice Austin McCloud

cc:
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September 20, 1988

l-1r . Russell McMains
Edwards, McHains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 51 (c)
Dear Riisty:

Enclosed herewith please find .a copy of a letter forwarded
to me by Justice William W. Kilgarlin regarding proposed changes
to Appellate Rule 51 (c). Please be prepared to report on this
matter at our next SCAC meeting. I will include the matter on
our next agenda.

,

As always, thank you for your keen attention to the business
of the Advisory Committee.

yours,

SOULES I I I

LHSIII/hjh
Enclosure
cc: Honorable William W. - Kilgarlin

Honorable Joe R. Greenhill
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE

TIOMAS R PHIlIPS
P.O. BOX i 2248 CAPITOL STATION

AUSTN, TE 7871 1

UERK
MAY M. WAKFIEL

JUSTICES
FRKLIN S. SPEA
c.L. RAY

TED Z. ROBERTSON
\X'IIA W_ KIGARIN
RAUL A GONZAEZ
OSCA H. MAUZY
BARAR G. CULVER
EUGENE A COOK

EXCUTIVE ASST.
WIIA t. WIIS

September is ,1988 ADMINISTRTI ASST.
lIlAY ANN DEFIBAl.GH

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed
800 Milam Building
San Antonio, Texas 7820S

blj 1J l

) fU ~u-~
Q1. i4,J A~A~~~

Dear Luke:

The clerk of the Waco CA forwarded to me the enclosed
opinion. I think you'll agree that Tex. R. App. P. Sl(c)
could use some altering.

Kilgarlin
WWK: sm

Encl.
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In The

Q'nuri nf 1\VV~ttls

For The

l1irsi misiriri nf m~XttS

NO. Ol-88-00391-CR

MARLIN COLE, Appellant

V.

TH STATE OF TExAS, Appellee

ORDER

Appellant Marlin Cole has filed a moHon to transfer1 his case to the

Tenth Judicial District in Wac~. He complains of the action of the district clerk in

forwarding the notice of appeal to this Court after he had designated the Tenth Court

of Appeals on his notice of appeal/~led in the 272:id District Court of Br:i.zos County.

Brazos County stands in the unique position of being the only county in

1
Motion to transfer is somewhat of a misnomer. The Texas Supreme Court is
given the authority to order transfers "from one court of appeals to another at
any time that, in the opinion of the supreme court, there is good cause for the
transfer." Tex. Gov't Code Ann. sec. 73.001 (Vernon Pamph. 198). The First
and Fourteenth Courts are also given authority to transfer cases from one court
to another to equalize the dockets. Tex. Gov't Code Ann. sec. 22.202(i) (Vernon
Pamph.19Ba). We are treating the appellant's motion as one asking us to return
the appellate file to the clerk of Brazos County.
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Texas that is included within three appellate distrìcts. The First, Tenth, and

Fourteenth District Courts of Appeals all have jurisdiction over appeals from Brazos

County. Tex. Gov't Code Ann. sec. 22.201(b), (k) & (0) (Vernon Pamph.1988).

The Government Code provides for a procedure for random selection of

all "civil and criminal cases directed to the First and Fourteenth Court of Appeals."

Tex. Gov't Code Ann. sec. 33.303(h) (Vernon Pamph. 1988); see also A vis Rent A Car

v. Advertisin~ & Policy Comm., 751 S.W.2d 25 (Tex. App.--Houston (1st Dist.), 1988)

(motion to transfer). Tex. Gov't Code section 33.303(h) provides:

The trial clerk shall write the numbers of the two courts of
appeals on identical slips of paper and place the slips in a
container. When a notice of appeal or appeal bond is filed,
the trial court clerk shall draw a number from the container
at random, in a public place, and shall assign the case and
any companion cases to the court of appeals for the
corresponding number drawn. .

The Government Code does not expressly address the situation presented in Brazos

County.

Appellant argues that his designation; of the Tenth District Court of

Appeals was binding under Tex. R. App. P. 51(c). Rule 51(c), which pertains to the

appellate transcript, states, in part:

Upon perfection of the appeal, the clerk of the trial court
shall prepare under his hand and seal of the court and
immediately transmit the transcript to the appellate court
designated by the appellant.2 ..

2 Tex. R. App. P. 51(c) is derived from former Tex. R. Civ. P. 376 (Vernon 1985)

(since repealed). Rule 376 stated that "upon perfection of an appeal or writ of
error..., the clerk of the trial court shall prepare under his hand and- seal of the
court and immediately transmit to the appellate court designated by the
appealing party a true copy of the proceedings in the trial court......
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The "designation" language found in rule SI( c) does not empower the

appellant to choose his appellate court. Under appellant's logic, rule SI( c) would give

Bra~os County appellants, but none other in Texas, the right to "forum shop" by

"designating" the appellate court. This is not the intent of rule SI(c), which is

concerned with the transmission of the transcript, not the assignment of the appeaL.

We find no authority indicating that a Brazos County litigant has a

greater right th~n a litigant from any other Texas county to chcose the appellate court

that will hear his appeaL. Therefore, the motion to transfer is denied.

PER CUIA
Panel consists of Justices Warren, Duggan, and Levy .

Pu blish. Tex. R. A pp. P. 90.

ORDER ENTERED: Juy 28, 1988

True copy attest:I~~
Kathryn Co
Clerk of the Court
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January 18, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 53 (j) (1) and (2)

Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Anna M. Donovan, Official Court Reporter for 111th
District Court in Laredo, Texas. Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

yours,

LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

Honorable stanley Pemberton
Ms. Anna M. Donovan
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Telephone:
(S12)'r9' 721-2668
22UlM:l

ANA M. DONOVAN
OFFCA COUR REPORTR

llith JUDICI.i DISTRICT
P.O. BOX 29

LAEDO, TEXA 78042-029

January 13, 1989

Mr. Luther H. Soules I!I
Attorney at Law
Republic of Texas Building,
17S E. Houston Street
San Antonio, TX 78205-2230

10th Floor

Re: Free Statement of Facts
for indigent parties in
civil cases

Dear Mr. Soules:

I wrote to you on October 4, 1988, with reference to the
predicament facing court reporters having to provide free
Statements of Facts to indigent parties in civil cases. To
this date I have received no response or acknowledgement to
my letter.

Since this is a new year, ! am again appealing to you to
read my letter with its attachments --! am enclosing a
complete copy -- and to read Rule S3 (j) (1) and (2) of the
Rules of Appellate Procedure. The stark contrast between
the two rules is clear; in on~ the county pays, in the other
it does not. The court reporter suffers.

Yours very truly,~~~
Anna M. Donovan
lllth District Court Reporter

Enclosures

Xc: Hon. A. A. Zardenetta
Judge, 111th District Court

Hon. Joe E. Kelly
Presiding Judge
Fourth Administrative District
P. O. Box 2502
Victoria, Texas 77902

Hon.Manuel Flores
Judge 49th District Court

Hon. Elma T. Salinas Ender
Judge, 341st District Court
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.., ....:.....

JOE E. KELLY
Prniding Jud~

FOURTH ADMINISTRATIVE JUDICIAL REGION
P.O. Box 2502

Victoria. T~xas 77902
(!i12) !i76-!i

October " 1988

Mrs. Anna M. Donovan
Official Court Reporter
III th Judicial District
P. O. Box 29
Laredo, Texas 78042-0029

Dear Mrs. Donovan:

Your letter of October 4th regarding "free court
reporters" was very timely. . I took the liberty of
discussing this with my feliow Presiding Judges last
week at our Judicial Conference meeting.. Your subject
being an appellate procedure rule apparently requires
attention of the Supreme Court which is not likely to
be able to gi ve this and similar- matters attention
until after the first of the year. I am rather
surprised at the apparent lack of interest on the part
of other reporters.

I hope to visit with you the latter part of
October. I tried tó reach you by phone witfiU¡uccess.

Wi th kind personal regards, I am

kour. v",ry t~._
... f' ~

Oe E. Kelly-..,: -.- 1, 7 (
JEK/llm

cc: Mr. Luke Soules II I
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October 4, 1988

Mr. Luther H. Soules III
At torney at Law
Republic of Texas Building, 10th Floor
175 E. Houston Street
San Antonio, TX 78205-2230

Dear Mr. Soules:

Judge Zardenetta suggested that I write or call you with
reference to the dilemma facing court reporters having to
prepare statements of .facts in civil cases on appeal 'when
the appellants are found to be indigent -- that the court
reporter receives no pay for preparing the statement of
facts.
I am the Official Court Reporter for the 111~h District
Court which handles strictly a civil docket. The instances
are increasing where indigents are appealing jury verdicts
and court rulings in civil cases. Webb County, of course,
has refused to pay as per Rule 53 (j) (1) of the Rules of
Appellate Procedure. However,Rule 53 (j) (2), referring to
criminal cases, provides that the county pay the court reporter
for the statement of facts when the criminal is indigent.
Why the disparity? Why the discrimnation? And furthermore,
isn' t ordering a person to work for free a violation of human
rights?' Slavery was outlawed long ago.

It seems to me that somewhere along the line as this rule
evolved, someone missed the intent of the rule, that is, for
the .indigent appellant in a civil case not to have to pay for
the statement of facts, and may have interpreted it ft.. . the
court reporter shall receive no pay for same.~ They could
easily have left out ".. ..shall receive no pay for same froin
indigent appellants. n I feel that would clear the way for the
county to pay the court reporters for stat~~ents of facts in
indigent civil cases just as they do for indigent criminal cases.

This dilemma has generãted not only sympathy for the plight of
the unfortunate eourtreporter reporting an indigent civil
action, .but has also produced outrage at such unfair treatment
of court reporters who are instrumental in expediting the
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Mr. Luther H. Soules III Page 2

court' . work. '10 quote Judge Joe Kelly from Victoria, Texas,
he wrote to the Honorable John Hill, Chief Justice of the
Supreme Court of Texas, and .aid "... we still have servitude
wi thout compensation." A copy of his letter is encloséd. I
also attach other correspondence relating to this problem.

I don't know if you can help me or if filing a lawsuit is the
only way to resolve this, or if I could even afford to hire a
lawyer to file a lawsuit. I seem to be the one hardest hit
in this area, since the l11th District Court handles thë greater
numer of civil cases in Webb County. Other court reporters
wi.ll not begin to scream until they are hit for a free statement
of facts. Hopefully, it will not be a long trial.

Court Reporters do have the opportunity to contest the indigency
of appellants, and I have contested two. I lost one and WOn
the other for the t~e being. I have been an Official Court
Reporter for fifteen years, having reported forJUdge E. James
Kazen during his last six years on the Bench, and then for
Judge Ruben Garcia during his two terms in office. I have been
reporting for Judge Antonio Zardenetta for two years. I enjoy
my work, although it is demanding, challenging, often excruciatingly
tense when you have to stretch the workday to more than twenty-
four hours in order to meet deadlines, but dèspi te the grumling,
we perform our duties. But the bottom line is: to order us to
work for free is too, too much. This rule should be amended
to coincide with its counterpart on criminal cases where the
county pays for the statement of facts for indigents.

Because of your work with the Bar's Committee on Administration
of Justice, I feel that you are the most appropriate person to
approach with this problem, other than those who make the rules.

Thank you fo.r your attention.

Enclosures
. ~n. A. A.Zai:denetta~ Judge, lllth District

Hon. JoeE. Kelly
Presiding Judge
Fourth Administrative
P. O. Box 2502
Victoria, TX 77902

Yours very truly,

~ ~ W- .i-l .1- ". '-Ana M. Donov n
III th District Court Reporter

Court

Judicial Region
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September 1, 1987

Hon. Andres "Andy" Ramos, Jr.
Webb County Judge
We bb County Courthouse
Laredo, Texas 78040

Hon. Judith Zaffirini
State Senator
1407 Washington
Laredo, Texas 78040

Hon. Joe E. kelly, Pres. Judge
Fourth Administrative Judicial Region
P. O. Box 2502
Victoria, Texas 77902-2~02

Hon. Henry Cue liar
State Representative
1407 Washington
Laredo, Texas 78040

Re: Preparation of Statements of Facts
in Civil Cases due to Indigency

Dear Judges, Senator and Representative:

Enclosed please find a letter and bill submitted to Webb County
by my Court Reporter, -Ms. Ana Ðonovan, for the services she per-
formd in this case. Her letter is sèlf-explanatory on this very
serious problem confronting our Court Reporters in what lDy not be
an isolated case. Considering the rights of persons to file lawsuit!.
in forma pauperis, engage the servces of Counsel on a contingency
basis, and thereafter proceed through the appellate process, again
in" forma pauperis, and the per capita income along our border town~
and the fact that for all practical purposes, their indigency, or '
lack of sam, is Dot determned until after trial and before appeal
-- considering all of the foregoing, cas.es similar to the one here

in question may becom the rule rather than the exception.

Taken in the light most favorable to the present law that dis-
allows county paymnt for these Statements of. Facts, the situation
is manifestly and grossly unfair and discr~inatory, to say the
least. As a practical matter, if these cases. again, becom the
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I'ul.. a. cl.arly app.ar. to be the pat t.rn! the Court. adm1ni.t.rin¡
th... type of Ca.e. vill bave. and pr..ent Y. ha~e ho oth.r alterna-
tive but to eniafe the .erviee. of deputy court r.port.r. to take
in-court proceed ng.. thereby allowing the Official Court keportei-i
time to prepare the.e vobaminoui, ti1M con.uzing and extremely costly
Statement. of Fact., which have to be tlmely fii.dwith the Appellate
Court that doe. not count.nance undue delay., but want. and expect.
the.e Statements of Facts to be filed with theni on a tiiDly basts.
as the Rules dictate; all of this considerable .xpen.. of the deputy
court reporters. I iDight add. to be borne by the Coûnty, in any event,
as it 1s not humanly possible for the Official Court Reporter to,
aimultan.ously, be in Court , daily reporting 1n-court work, as the
Court Admini.tration mandates of all Courts, to expedite and dispose
of their dockets pur.uant to the time .tandards of the Act, V.A.T.C.S.
Art. 2008-1, and, also, working, preparing and tiiDly filing, as the
Texas R. C..P. mandate, all the Statements of Facts with the Appellate
Court. The problem 1s a serious one that will not 80 away. It is
being faced by Judges and Court Reporters 1n civil proceedings all
too frequently . .-

In view of the foregoing,_ it is obvious that the judges must
bave the means and funds to employ the necessary deputy court re-
porters .0 that the Appellate Courts may timely receive their State-
ments of Facts ,the Courts can expeditiously move and dispose their
ever-increasing dockets end the Court Reporters can, at least, be
afforded the time necessary to prepare and timely file the Statements
of Facts with the Appellate Court.

1 am earnestly requesting the support of our Hon. ..udith Zaffirini
and the Hon. Henry Cuellar to create end support legislation that will
correct this inequity inacritical portion of our judicial process,
and enlist the combined support and assistance of our judiciary and
bar associa,tions, in the best interests of fairnes.s and justice.

Z/eem.
encl.

--

Xc. Hon. Joe B. Evins, ..udge, 5th Administrative .Judicial Region
Hon. Elm T. Salinas_Ender, Judge, 34lst District Court
Hon. Mauel R. Flores, Judge 49th I;istrict Court
Hon. Raul Vasquez. ..udge, County COurt-At-LaW
-Jlon. Ilchard G. Horales, Sr.. Webb Coimty Attorney
Mr. Mauel Gutierrez, District Clerk, Webb County
Hr. Henry Flores. County Clerk, Webb County
Mr. Richard G. Morales ,Sr. . Pres.. Laredo Bar Association
Mr. Ardo X. Lopez, Pres.. Laredo Young Lawyers Association
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AU9u8t 31, 1987

Mr. Bert Martinez
Webb County Audi tor
Webb County Courthouse
Laredo, TX 78042

Dear Hr. Martinez:

I enclose a copy of ~y invoice for a two.volume Statement
of Facts that :i prepared at the request of the Court and
based on the finding of indigency of the defendant/appellant.

This again raises the question of payment for such Statements
of Facts -in civil cases wherein the appellant is indigent and
so found by the Court. It is unelievable in this day and age
(slavery having been abolished long ago) that there is a law
or an interpretation of a law that says a person is forcibly
to work for free. You informed me that the County Attorney
had issued an opinion on .free Statements of Facts in civil
cases for indigent appellants,. but I have not been given a
copy of said opinion.

RULE 53 reads as follows: .Sectian (j) FREE STATEMT OF FACTS.
(1) Civil cases. In any case where the appellant has

filed the affidavit required by Rule 40 -to appeal his case
without bond, and no contest is filed, or any contest is over-
ruled, the court or dudge upon application of appellant shall
order the official reporter to prepare a statement of facts
and 't deliver it to the appellant, but the court reporter
shall receive no pay for .s.ame.

(2) Criminal cases... if the court finds the appellant is
unåble to pay for or give security for the statement of facts,
the court shall order the reporter 't furnish the statement
of facts, and when the court certifies that the stateent of factsi
has been furnished to the appellant, the court reporter shall
be paid from the general funds o.f the county, by the county in
which t:e offense was coimitted the sum set by the trial judge..

002 69



Hr. .ert Martinei
Webb County Auditor

Au;uai 31, 1'87
'a;_ 2

My question is i Why thediacrimination? It ia the duty
and obli;ation of court reporters to prepare statements of
facta upn requeat. The reporter baa no choice: Discrimination
ia defined aa Wto act toward someone or something with
partiality or prejudice; to draw a clear distinctIon... W
To force anyone to work for free ia slavery, a clear violation
of civil rights.

Our welfare 8ystem provides sustenance for non-workers. Are
workers/public servants, such as court reporters, to be
penalized by a flaw in the law that.ays reporters are to
provide services free of charge?- Will the Internal Revenue
Service permit credit for charitable work we are forced to do?
I doubt it. Charitable work is voluntary, not madatory.

The bottom line is that I am submitting my bill to Webb County
for pa~nt in preparing the Statement of Pacts in a civil
case wherein indigency of the appellant was dètermned.

Yours very truly,

A. ..~c4 .0 , ~ V~
Ana M. Donovan, C.S.R.
lllth District Court Reporter

CC: BOD. Andres Ramos
Webb County Judge

Mr. Richard G. Morales, Sr.
County 'Attorney, \ Webb County

00270



..
"1.' .".'7.. m

AN M. DONOVANomCA aM JW
U.u.I\JCJAL DlrrCf

..0. aox .LADO. ftua ..MO CøIW IhOlaft

INVOICE

Date: August 31, 1987

'10 : Webb County
c/o Webb County Auditor
-Webb County Courthouse
Laredo, TX 78042

Description Amount

Prepara tion of:
Original and one (1) copy of Volumes 1 & 2
comprising Statement of Facts (including
reproduction of exhibits) in Cause No. 37,165,
styled Andres Cruz and Josefa Cruz vs. Elsa C.
Alvarado and Miguel Alvarado.................. .$1425.00

(Payable upon receipt)
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September 21, 1987

Honorable John ,'£11
Chief JUBtice, Supreme
P.O. Box 122' 8
Capitol Station
AU$tin, Texas 78711

Court of Texas

Re: Court Reporter Compensation ì
Ind:1lent Cases

Dear Chief JusticeSi1l:

It "as indeed a pleasure to visit with you last
Thursday. Due to scheduling ~e did not have an opportunity
for "small talk". Needless to say I jOin your iiany friends
en.d dedicated supporters extendini Ily regrets to learn
of your decision to leave the Co~rt. Certainly I can
understand your reasoning. In fact I have "ondered the 1a.st
twenty-five years why I quit a wonderful law firs to becose
a part of 19th c:entury prodeedings. - Be that as it iiay. I
do have a lIatter to call to your attention. .

The enclosed letter from Mrs. Anna M. Donovan is self
,explanatory. It does appeai: we still have servitude without
c:ompensetion. I shell not burden .you with summari%ing -iy
-thoughts on the contents of the 1etter. It stetes the case
better than I .c:ould ever relate.

My only questlon,do you have eny suggestions as to
how this highly unfair and burdenable practice iiay be
rect1'fied? I reelize the Rules -iust be amended, Ily question
is really how to Bether enthusiasm for early action thereon.

With all best_ wishes .lor your future success, I am

S.incerely yours,

Joe E. lelly

JEI/11.
Honorable Antonio A. Zardenetta
Mrs. Anna Mr. Donova~
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September 22, 1987

Hon. Joe E. Kelly
Presiding Judge
Fourth Administrative JUdicial Region
P. o. Box 2502
Victoria, TX 77902

Dear Judge Kelly:

Thank y.ou for the copy of your letter to Chief Justice
Hill supporting my views on Court Reporter Compensation-
Indigent Cases (civil).
In the past I have often joked about someday having to
pay Webb County to work for them -- maybe that day has
arrived since tbenew county administrators have talked
about court reporters having to pay £or use of equipment,
supplies, etc.

Sèriously though, I do appreciate your interest in our
problem of being forced to work for £ree.

Judge Zardenetta has been very- supportive in listening to
our woes and informng county officials and our legislators
of this problem, but what more can I say -- your letter has
made Ily è!ay:

Sincerely yours,

~ A :/ ~l- J'~-Anna M. Donovan, C.S.R.
111 th District Court Reporter

cc.: Judge Zardenetta
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November 9. 1987

Hr.. Anna Donovan
Court Reporter
111 th Di8tric t Court
Laredo, Texas 78040

Dear Hrs. Donovan:

There seems to be no particular activity afoot
concerning the free record for alledged indigent civil
parties for appeal. I believe this should be taken
up with your Court Reporters Association to gain some
at tent ion . Frankly I am indebted to you for calling
the rule to my attention. I did not know of its existence
and wonder how it got by the Court Reporters Assoc1ation
in the -first instance.

With kind personal rega.rds, I am

~. ou .. m;: t~
~ E. iei~

I .

JEt/11m
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May 19, 1988

Hon.. William Kilgar11n
AS80ciate Justice
Supreme Court of Texas
Supreme Court Building
Austin, TX 78701

Mr. Doak R. Bishop, Chairmn
State Bar Comttee Administration

of Justice Coiittee
2800 MaentumPlace
1717 Main
Dallas, TX 75201

Re: Advisory Coiittee on the R.ules
of Civil and Appellate Proce-
dure

Texas Rules of Civil Procedure 145
Affidavit of :Ibility

Texas Rules of Appellate Proce-
dure 40--Appeal in Civil Cases

Texas Rules of AppellateProce-
dure 53(j) --Free Statement of
Facts

Dear Judge Kilgarlin and Mr. Bishop:

I have encountered a problem with regard to Texas Rules of Civil
Procedure 145, Affidavit of Inability, and Texas Rules of Appellate
Procedure No. 40, Appeal in Civil Cases, and No. 53(J), Free State-
ment of Facts ¡ all,. of course, with regard to Civil Proceedings.
Recently, my Court Reporter prepared a Statement of Facts for an In-
digent Party whom the Court determined to be Indigent, after a hear-
ing for that purpose, by virtue of Texas Appellate Procedure Rule 40.
The cost of the Statement was substantial. The Court Reporter's re-
quest for payment was rejected by the County, as per Texas Appellate
Procedure Rule 53(j). This past week, we had another simlar situa-
tion, and I can readily foresee numerous other cases proceeding in
the same fashion, either because of T.R.C.P. 145, or that rule, if
construed together with Texas Rules of Appellate Procedure Nos. 40and S3(j). .
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I do not .ean, by any meani, to depr1vepart1ei who are ienu-
1ni1y 1nd11ent of the1r jult and iawful r1fht to acce.i to our
courti. I am, however, &aving a more diff cult time comprehending
the lnequity, to .ay the leait, of compeni.tlon for .ervlcei ren-
dered to reporter. 1n criminal proceedinf. but not for civil liti-
ietion. Alio, doe. the Pauper'. Aff.idav t, under Rule 145, aerve
a. a the baiii, in whole or in part, for the Appellant' a alleged .
indigency for the hear1ng called for under Appellate Procedure Rule
40, or lDy that indigency hearing proceed anew with the burden of
proof, as called for under the rule? If it does, then, under Appel-
late Procedure Rule 40, the Court Reporter would conceivably be con-
testing that Affidavit, and/or others, for the first time. But, .,_
irregardless, if indigency is established, the result is the aame--
Appellate Procedure Rule S3 (.1) .denies the Reporter any compensation
for what can easily be voluminous and costly Statements of Facts.

- Another query is whether, under T.R.C.P. 145, the Court can
cotpel payment of court costs, including those of the Indigent Party,
by any non-indigent party, including the Defendant, before Judgment J
or only by the prevailing party, after Judgment and in the latter
instance, that would include the indigent -party, assuming a substan-
tial monetary award was granted to cover court costs. If the Court
can, . prejudgment, compel payment of court - costs by any non-indigent
party, the County, through the District Clerk, could conceivably
and as a matter of course and procedure, derive some of these costs,
otherwise, unpaid by the indigent party(ies). And the same would
be true if these costs were to be .~aid by the prevailing party,
whether the Indigent or the Defendant, thereby assuring the payment
of court costs and the indigent party's (ies') access rights to ourcourts.

Under rule of Appellate Procedure 40, must Counsel for the al-
leged Indigent Party certify by affidavit, or otherwse, that he/she
is providing legal services on a Pro Bono basis, or on a contingency,
as a factor for the Court to 'consider under the Rule 40 hearing?

Enclosed please find copies of my Court Reporter 's letter to
our County Auditor, my letter to our Presiding Admnistrative Judge
and our County Judge and our State Legislators, a copy of our Pre-
siding Judge's letter to the Hon. John Hill and his letters to MS.
Ana Donovan, our Court Reporter, all dealing with this dilemm.

As a practical matter, until this problem can be fairly addressed
and resolved, I believe there would be no other recourse for ooa Court
other than to allow his/her Official Court Reporter. out-of-court ti~e
to prepare and t~ely file the Indigent Party' s Sta~ement of Facts
while engaging a Deputy Court Reporter to provide in-court services;
in either case, the county to pay for these expenses.
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Pl.... f.vor me with your coment. and ,uii..tiona, ao th.t We
mar act in the be.t inter..t. of a due admini.tration of ju.tice for
al concerned.

Z/yo
Enclosure

XC : Hon. Manuel R. Flores
Hon. Elma T. Salinas Ender
Hon.. Raul Vasquez
Hon. Andres "Andy" Raos
Hon. Y~nuelÇutierrez
Ms. Maria Elena Quintanilla
Mr. Emilio Martinez
Mr. Armndo X. Lopez
Ms. Rebecca Garza
Ms. Trine Guerrero
Ms. Ana Donovan
Ms. Bettina Williams
Ms. Rene King
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RESOLUTION
WHEREAS, on June 1, 1989, the Webb County Board of Judges

convened and were present at . duly called meeting of the Court

Administration Act, Article 200(a), V.A.T.C.S., wherein the Board

duly considered and unanimously agreed that this resolution be

prepared and conveyed to the Hon. Judith Zaffirini" State Senator,

and to the Hon. Henry Cuellar, State Representative, to request

their assistance in correcting the present law: Texas Rules of

Civil Procedure 145, concerning Affidavit of Inability to Pay Court

Costs, so that said rule may allow and permt the Official Court

Reporter of any State court and/or the District Clerk of any county

to contest the pauper' s affidavits being filed at the District

Clerk '.s office, all as previously provided in T. R. C.. P. 145 prior

to its recent amendment disallowing this contest by the Court

Reporter and District Clerk; and

WHERE, the Board of Judges, by this resolution, do not
in anyway, form or fashion wish or intend tò deny free access to
our judicial system to truly indigent ,persons needing relief from

our courts, but the Judges feel it- necessary and would like to see

a rule that ll,''Ould allow some fair and reasonable scrutiny of these

affidavits to truly determne the legitimateness of indigency,

especially if the pauper's affidavit, at the inception of a lawsuit,

forms the basis, in whole or .in part-, for the pauper's later desire
to appeal the proceedings and to secure a free Statement of Facts

from the Court Reporter without paying for same and the Court Reporter

not being comensated for her- -services by any means, which is in
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· tark contra$ t to the grant ing of compen$8t ion for Court Reporters

for preparing the Statement or Facts in criminalproceeding$, .11
8S .tated in the Texas Rules of App.ellate Procedure, Rule 40, and

in Rule S3(j) Free Statement of Facts; and

WHERES, the Board of Judges further wish to convey this

resolution to the appropriate Advisory Comittee for the Rules of

Civil Procedure of the Supreme Court of Texas 80 that the Committee

may duly consider these concerns of the Judges and their request

herein expressed; and now, therefore,
BE IT RESOLVED that the. Board of Judges of Webb County, Texas,

by virtue of Article 200(a), V.A.T.C.S., unanimously agree and

resolve that this resolution be approved and conveyed to the Hon.

Judith Zaffirini and the Hon. Henry Cuellar, and to the Advisory

Committee of the Supreme Court of Texas for the Rules of Civil and

Appellate Procedure so that all combined will be able to secure a

fair, just and reasonable compromise to the matters and the issues

as expressed in this resolution. . I'
RESOLVED at Laredo, Webb County, Texas, this the ~ day of

July, 1988.

~
. enetta,

111 h District Court

ti~Au~ßlIl .J
49t District Court- .

Webb County
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REPORT

of the

COMM1T ON TH ADMINISTRTION OF JUSTICE

December l, 1988

The Commttee on the Adnistration of Justice has been divided into

sucommttees whch tract those of the Supreme Court Advisory Commttee -to

whch it reports its proposals regarding the Texs RUles of Civil Procedure.

The -first meeting of the new bar year was held Septemer lO, 19~8 at whch
time there was discussion of proposed Local Rules followig a report by Luther

Soules, Chairm of the Supreme Court Advisory Commttee and the Court i s Sub-

commttee on Local Rules. Mr. Soules presented a proposed draft of the rues

for consideration and input. Professor William V. Dorsaneo, III, Chairm of
COAl r s Subcommttee on Local Rules, has done a considerable amount of work on

the project. A number of other matters came before the commttèe for dis-

cussion and various proposed Rules chages were referred to appropriate sub-

comm t tees.

At its meeting held November 19, Judge George Thond, Chirm of the
Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the members

attending the Conference were divided into five groups to study the draft and

a. member of the Advisory Commttee acted as moderator to each group. The

final work product will serve as a gude for judges over the state after its

approval.
A report was made by Judge Don Dean, a mèmer-ut:-the Subcommttee on

Rules l-165a. Some chges were proposed to Rule 2la to bring approved
delivery practices more curent as delivery means~åÛd techologies have sig-

nificantly chaged since 194i. The chges will be put into written form and
presented to the full commttee at its January meeing for action .as required

under the commttee r s bylaws. Chges to Rule 72 were also proposed whch will
bring copy service more curent and this ameridient will be presented in written
form at the next meeting.

Four Rules changes are being considered by the Subcommttee on Rules

l66-2l5 which is chaired by Guy Hopkins. Mr. Hopkis was unavoidably absent

from the November meeting and reports on these Rules were deferred.

Charles Tighe, Chairm of the-Subcornttee on Rules 2l6-3l4, _reported
that the group has considered Rule 245 and, on the recommendation of Mr.- /

'- ----
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Soules, would recommend a revision at the next meeting to change notice of

"not less than ten days" to "not less than forty-five days" as the period

prior to trial for jur fee and demd was extended from ten to thirty

days and the increase from ten to forty-five days would permt a party
who receives a non-ju setting together with an answer to preserve its
right to trial by ju and avoid an otherwse essential but budensome

practical requirement to make demd and pay the jur fee in all cases

when they are filed, thu clogging the. jur dockets unealistically and

unecessarily. Mr.Tígiéšâid it would be necessar _t.Q__consider ths

change along with/Rule 216, whch provides fO:r tfí~~-f¡iîñ~-'-;fa fee.''--_. --- / .,
He said the subcommttee was also considering,llules 223 and 224 whch deal-- --
with the jur list.

-- -Mr. James O'Leary__sa::g his Subcommttee on Rules 3l5-33l was lookig,,~ -.-..... .-..~
at_ Rule 324(b) where motion for a new trial is required. A question has

arisèn- with regard to venue for a new trial and the group feels this needs

study.
With regard to the Texas Rules of Appellate Procedure, Judge J.

Curtiss Br.own,-clíiiireported that a proposal has been received re-

garding TR Rules 4 and 5 whch relate to the question of the time of

tíling of _records,_ briefs and other instruents. He said the subcommttee
did not feel that a real problelILexisted with these two Rules but would look

at them more closely to detere if revisions should be made.

A complaint regardig Rules 40 and 53j was received from a district

judge regarding a problem--faced by a court reporter in his jurisdiction who

prepared a lengthy statement of facts fÖr"an indigent party as required

under Rule 40 but who was refused payment for his services under Rule 53j.

The ~bccmü~ttee considered the mõtter but rec~lnuended that liO action be
taken on these Rules at this time and that the matter be removed from the

docket, recognzing that there may be a greater problem with the Rules in the

future.
With regard to TR Rule lOO, Judge Brown referred to a copy of a

proposed change to the--Rule- which has been circulated to the full commttee.

The proposed amendment will clarify the Rule by providing that en banc re-

view may be conducted at any time within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion was

seconded and adopted.
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The meeting was then held open for discussion of any Rules problem

whch might need to be addressed. It was mentioned that "legal holidays"
differ from county to county, and discussion was also held on certain Rules

of discovery and the possibility of having a limt on the number of inter-

rogatories that may be made.

The Commttee will meet again on January 14, 1989 at whch tíme final

action will probably be taken on a number of the item presently under con-

sideration.

$l-~~-¿~ if £.Li:
Stanton B. Pemerton, Chinn
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LAW OFFICES

LUTHER.H. SOULES ILL
ATTORNEYS AT LAW

A PROFES510NAL.CORPORATION

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ETLINGER
MARY S_ FENLON
PETER F. GAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
JUDITH L. RAMSEY

SUSAN SHANK PATTERSON
LUTHER H. SOULES III

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-914-

WAYNE i. FAGAN

ASSOCIATED COUNSEL

TELECOPIEIl

(512) 224-7073

August 3l, .1988

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 40 and 53 (j )
Dear Rusty:

Enclosed herewith please find a copy of a letter I received
from Justice Wiiliam W. Kilgarlin regarding T.exas Rules of
Appellate Procedure 40 and 53 (j ) . Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

,

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSiiiihjh
Enclosure
cc: Honorable William W. Kilgarlin

Honorable Antonio A. Zardenetta
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August 17, 1988
I I J f- AD"II~ISTR-\m'E ASST.
"tJ "L-\Y A.'\" bEFlBACGH

SQ ,p ci ~ollef 14 (
tr7f Ap

~.. M ~ .'
r-

Hon. Antonio A. Zardenetta
Illth Judicial District
Laredo, Texas 78040

Dear Judge Zardenetta:

I am in receipt of your letter of May 19, 1988 regarding
the proposed changes to the Rules of Civil Procedure, and I
appreciate your taking the time to write.

I have forwarded a copy of your -letter to Luther H. Soules,
III, Chairman of th.e Supreme Court Advisory Committee.

Sincerely,

Will iam W. Kilgarlin

WWK: sm

J xc: Mr. Luther H. Soules, III
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Antonio A. Zardenetta
DlSTRCl .JLTIGE

IIITIi.nlJICL\L lHSTIWT

L.-\OO. TE.x.\S ï804
AC 512 / ï2ï-ï2ï2

May 19, 1988

Hon. William Kilgarlin
Associate Justice
Supreme Court of Texas
Supreme Court Building
Austin, TX 78701

Mr. Doak R. Bishop, Chairman
State Bar Committee Administration

of Justice Committee
2800 Momentum Place
1717 Main
Dallas, TX 75201

/' ./'

J (, ~'i""-\ 'Lt~-,
l- l,;, I e~)L L- .
L~i;'" L .1..

, clU- if¡'v- ~! /-
-,,/'

/'
:_,

/"

,
~/v \

(.rl . //l oj /~

(..~ f:" .J i,...-..i~l... ..
'-

..- "
:i.;

..\: ~)""
\....."" ,'" t-l I 1:.-f, i;.
l /,I1....'--

Re: Advisory Committee on the Rules
of Civil and Appellate Proce-
dure

Texas Rules of Civil Procedure 145
Affidavit of Inability

Texas Rules of Appellate Proce-
dure 40-;-Appeal in Civil Cases

Texas Rules of Appellate Proce-
dure 53(j) --Free Statement of
Facts

Dear Judge Kilgarlin and Mr. Bishop:

tered a problem with f Civilidavit of Inability, and Texas el ateProcedur Appeal _ in .Civil _C,ases-, an - 3(') ree Sta
ment s; all, of course, with regard to Civi roceedings.--
ecently, my Court Reporter- prepared a Statement of Facts for an In-

digent Party whom the Court determined to _ be Indigent, after a hear-
ing for that purpose, by virtue of Texas Appellate Procedure Rule 40.
The cost of the Statement was substantial. The Court Reporter's re-
quest for payment was rej ected by_ the County, as per Texas Appellate
Procedure Rule 53 (j) . This past week, we had another similar situa-
tion, and I can readily foresee numerous other cases proceeding in

- -- the same fashion, either because of T.R.C.P. 145, O~ that rule, if
construed together with Texas Rules of Appellate Procedure Nos. 40
and 53 (j ) . .
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May 19, 1988
Page 2

I do not mean, by any means, to deprive parties who are genu-
inely indigent of their just and lawful right to access to our
courts. I am, however, having a more difficult time comprehending
the inequ_i ty, to say the leas t, of com ensation for services ren-
dered to reporters in crimina r civi liti-
~atiqn. , e auper' s Affidavit, under Rule ,se
as a the basis, in whole or in part, for the Appellant's alleged
indigency for the hearing called for u.nder Appellate Procedure Rule
40, or may that indigency hearing proceed anew with the burden of
proof, as called for under the rule? If it does, then, under Appel-
late Procedure Rule 40, the Court Reporter would conceivably be con-
testing tha.t Affidavit, and/or others, for the first time. But,
irregardless, if indi,gr;Hli:y ; ~ established, the result is the same--
Appellate e ~. the Re orter an com ensat' n
or w at can easily be vo uminous and costl v tatements 0 Facts.... ....... . .. .. . . -

Another query is whether, under T.R.C.P. 145, the Court can
compel payment of court costs, including those of the Indigent Party,
by any non-indigent party, including the Defendant, before Judgment;
or only by the prevailing party, after Judgment and in the latter
instance, that would include the indigent party, assuming a substan-
tial monetary award was granted to cover court costs. If the Court
can, prejudgment, compel payment of court costs by any non-indigent
party, the County, through the District Clerk, could conceivably
and as a matter of course and procedure, derive some of these co.s ts ,
otherwise. unpaid by the indigent party(ies). And the same would
be true if these costs were to be paid by the prevailing party,
whether the Indigent or the Defendant, thereby assuring the payment
of court costs and the indigent party's (ies ') access rights to .our
courts.

Under rule of Appellate Procedure 40, must Counsel for the .al-
leged Indigent Party certify by affidavit, or otherwis.e, that he/ she
is providing legal services on a Pro Bono basis, or on a contingency,
as a factor for the Court to consider under the Rule 40 hearing?

Enclosed please find copies of my Court Reporter's letter to
our County Auditor, my letter to our Presiding Administrative Judge
and our County Judge and our State Legislators, a copy of our Pre-
siding Judge's letter to the Hon. John -Hill and his letters to Ms.
Anna Donovan, our Court Reporter, all dealing with this dilemm.

As .a practical matter, until this problem can be fairly.addressecli
and resolved, I believe there would be no other recourse for a Court
other than to allow his/her Official Court Reporter. out-of-court tirrcl~
to prepa-¡e and timely file the Indigent Party's Statement of Facts
while engaging a Deputy Court Reporter to provide in-court services;
_ in either case, the county to pay for these expenses.
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May 19, lY88
Page 3

Please favor me with your comments and suggestions, so that we
may act in the best interests of a due administration of justice for
all concerned.

Z/yo
Enclosure

xc: Hon. Manuel R. Flores
Hon. Elma T. Salinas Ender
Hon. Raul Vasquez
Hon. Andres "Ãndy" Ramos
Hon. Manuel Gutierrez
Ms. Maria Elena Quintanilla
Mr. Emilio Martinez
Mr. Armando X. Lop.ez
Ms. ~ebecca Garza
Ms. Trine Guerrero
Ms. Anna Donovan
Ms. Bettina Williams
Ms. Rene King

~i c. erely '. JII. /" ' ·'~, ~L / /1 ; 1 ~/ : "'v.' i /1-f" l;:-í., ,í' ''-y' ./ // ~!~
ANTONÎO A. ~DENETTI /
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assign ~
retired ~

ße)

PROPOSED CHAGE TO RULE 79. TEX. R. APP. P.

RULE 79. PANEL AND EN BANC SUBMISSION.

(a) Except as provided in section 22.223 of the

Government Code and these rules, original submission of civil

and criminal cases in a court of appeals shall be to a panel

of the court consisting of three justices. A majority of the

panel shall constitute a quorum and the concurrence of a

majority of the panel shall be necessary for a decision.

Except as otherwise provided in these rules, the decision of

a . panel of the court of appeals shall constitute the final
decision fo the court.

(b) If for any reason only two justices participate in

the decision of a panel of a court of appeals consisting of

more than three justices and they cannot concur in a decision

because they are equally divided, the Chief Justice of the

Court of Appe¡:ls shall designate another justice of the court

to participate in the decision of the case. After such

justice is design.ated, the panel may order the case reargued,

at its discretion. In the alternative, the Chief Justice of

the Court of Appeals may convene the court en banc for the

purpose of deciding the case. The en banc court may order

the case reargued at its discretion.

(c) If.a court of appeals consists of only three

justices and for any reason only two justices participate in

the decision and they cannot - _concur in a decision because

they are equally divided, such fact shall be certified to the

Chief Justice of th, Supreme Court who may temporarily

a justice of another court of appeals or

í

.~

002E



~~
'"

justice to participate in the decision of the case pursuant

to law. The reconstituted panel may order the case reargued,

at its discretion_

;e is submitted to an en banc court,r-~
V~~

rehearing or otherwise, a majority of
:ourt shall constitute a quoru and the
ity of the court sitting en bancshall
;ion. If a majority of the justices of

lnc cannot concur in a decision because

!d, such fact shall be certified to the

ipreme court who may temporarily assign

:iurt of appeals or- a qualified retired
in the decision of the case pursuant

uted en banc court may order the case

~tion .

rehearing en banc is not favored and
J. ..
aK_api! ; ~ 9idilao~di ..::"'t"d i;çums:k¡¡.ees~

ion bv the full court is necessary to
..

secure or maintain uniformit of its decisionsin ion
A vote need not be taken to determine cause shall
be heard or reheard en banc of the en banc

court requests a vote. I~ a and a majority

of the membership hear or rehear

the case en banc, the case will be banc:

otherwise , it will be decided by a

~~~
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justice to participate in the decision of the ease pursuant

to law. The reconstituted panel may order the case reargued,

at its discretion.

(d) Where a case is submitted to an en banc court,

whether on motion for rehearing or otherwise, a majo~ity of

the membership of the court shall constitute a quoru and the

concurrence of a majority of the court sitting en bane shall

be necessary toa decision. If a majority of the justices of

the court sitting en bane cannot concur in a decision because

they are equally divided, such fact shall be certified to the

Chief Justice of the Supreme Court who may temporarily assign

a justice of another court of appeals or' a qualified retired

justice to participate in the decision of the case pursuant

to law. The reconstituted en banc court may order the case

reargued, at its discretion.

(e) A hearing or rehearing en banc is not favored and~~
ShOUl~ot be ordere1 eauJep4! !Ì ~ c;ndiIÄQiJdi ..~"'rd ..ç.:i&~

consideration b the full court is necessa to

ion

secure or maintain uniformit of its decisions

A vote need not be taken to determine cause shall
be heard or reheard en banc of the en banc

court requests a vote. I~ a

of the membership

the case en banc, the case will be

and a majority

hear or rehear

banc:

otherwise, it will be decided by a

~~~
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SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC J. SCHNALL'
LUTHER H. SOULES II ii
WILLIAM T. SULLIVAN
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SOULES B WALLACE
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'" PROFESSIONAL CORPORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

TtlEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN

(512) 327-4105

WRITER'S DIRECT DIAL NUMBER:

April 24, 1989

Mr. Russell McMains
Edwards ,McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 79

. Dear Rusty:

Enclosed herewith please find a copy of a letter forwarded
to me by Justice Michol 0' Connor regarding TRAP 79. Please be
prepared to report on this matter at our .next SCAC meeting. I
will include the matter on our next agenda.

. As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

Honorable stanley Pemberton
Honorable Michol 0' Connor

o 0'Z 9 0

AUSTIN, TEXA OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MOPAe EXPRESSWAY SOUTH, AUSTIN, TEXA 78746
(512) 328-5511

CORPUS CHRISTI, TEXA OFFICE: THE 600 BUILDING, SUITE 1201
600 LEOPARD STREET. CORPUS CHRISTI, TEXA 78473
(512) 883-7501

TEXAS BOARD OF LEGAL SPECIALIZATION
i BOARD CERTIFIED CIVIL TRIAL LAW
i BOARD CERTIFIED CIVIL APPELLATE LAW

. BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW



Dear Luke:

ø 1rJ l-J/
MICHOL' O'CONNOR (J 4~

JUSTICE
First Court of Appeals ê7, A~ r'. - . n A,
1307 San Jacinto 0LV/\J' ~ ~Ho","',. T= 77002 kt(71) 655-2716 ~J

s() czda-. .
,

lc1~
April 20, 1989

,,~+-. /1. / n~~~~
l)~ rJ.rÝli u

~ ~ rß ~o~
ao

MicholO'Connor
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LUTHER..H. SOULES III
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KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ETLINGER
MARY S. FENLON
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N_ MARTIN

JUDITH L RAMSEY
SUSAN SHANK PAlTER.ON
LUTHER H. SOULES II

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE 1. FAGAN

ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073

May 17, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed' changes to Rules 4, 5,
40, 51, 84, 90, 182 (b) , and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. i will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable Stanley Pemberton

Jlery t,rQ yours,

G~· L~ER R. SOULES III
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CHIEF JUSTICE
n-mlA R PHiiipS

Ji;STICES
FRANKLIN S. SPEARS
C. L RAY

~
\

~

~~
~\~

~

A
~

THE SUPREME COURT C
P_O_ BOX 12Z48 CAPITOL STATIC

AUSTIN. TEXA 78711

(SiZ)463-31Z

JOHN T. ADAMS

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

Ma y l5, i 9 89

AD~lINISTRATIVE ASST_
MARY ANN DEFU~AUGH

I, Esq.

laza, 19th Floor
.reet
:05-2230

~ on the Advisory Committee i s next agenda the
tich have arisen recently during conferences of

irding TRCP 267 and TRE 614: May "the rule"
depo s i tions ?

irding TRCP 330: Should there be general
ti-district litigation generally? Should
es prescribing some sort of comity for
iding in federal courts and courts of other

ardingTRA 4-5: Should the filing period
hen the last day falls on a day which the

~~~~ _ ~_ ~tt_~ls observes as a hòliday even though it is
not a Saturday, Sunday, or legal holidayZ~ --

~ . Regarding TRAP 84 and 182 (b): Should an appel-
\.~'" .,ur1; be au1;h~.. assess daages j'or a !'ivo-~ ~ ~eal agains ~_ in addi tion to a party?

~ ~. ~ .;e~f;?;;~1~tirh~~~~=;:~~:l~1\~~;s~!i1~1~~~
\-- ~~ "i ,j' appeais Hnds 1;li"-evid"-ncei"-gaUy insuHicien1;?

l. Regarding TRAP 130(a): What is the effec.t ofan application for writ of error before a motion
hearing is filed and ruled upon by the court of~
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE

THO~IA R PHIlIPS
P_O. BOX 12248 CAPITOL STATION

AUSTL'l. TEXA ï871 i

(512) 463-1312

CLERK
JOHN T. ADAMS

JLSTICE
FR'-KLIN S.SPEARS
C. L RAY
R-\L1. A. GONZ-\EZ
OSCA H_ MAi:zy
ELGENE A. COOK
JACK HIGHTO\X'ER
NA 11 L. HECHT
iiOYD DOGGET

EXECUTIVE ASST.
WILLIAM L. WILLIS

May 15, 1989
ADMINISTRATIVE ASST_
MARY ANN DEFlßAUGH

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

P lease include on the Advisory Co:ri ttee i s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May lithe rulell
be invoked in depositions?

2 . Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
Ii tigation pending in federal courts and courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though .L t is
not a Saturday, Sunday, or legal holiday.?_

3. Regarding TRAP 84 and 182(b): Should an appel-
~.ate court be auth~.. assess damages for a frivo.
lous appeal agains ~_ in addition to a party?

4. Regarding TRAP 90 (a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds tt'eevidencelegally insufficient?

5. Regarding TRAP 130 (a) : What is the effe~t of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

Thank you for your dedication
rules.

-~

appeals? Does the court of appeals J
the case immediately upon the filin
for writ of error, or may the appell
later-filed motion for rehearing,
involves a material change in the
judgment? See Doctors Hospital Facil
of Appeals, 750 S.W.2d l77 (Tex. 19E

Two additional matters I would ai
considering are whether to incorporate
~ct , such as those adopted in Don
Commercial Savings and Loan Ass' n, l2l F.~
and whether the electronic recording ordj
the rules.

Also, please include on the agenda i
enclosed correspondence.
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an appl.ication
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court's opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two addi tional matters I would appreciate the Committee
considering are whether to incorporate .;ules on lrofe~sioI\al
~ct, such as those adopted in Dondi properties Corp. v.
Commercial Savings and Loan Ass'n, l2l F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hecht
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Court
Famly Law Center
4th Floor
1115 Congress
Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred tome i as the Justice
having primry responsibility for oversight of the rules i your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and éxpect they will be
carefully considered as we look toward amendments in the rules thisyear. .

I hope if you havé additional suggestions you will feél free
to let me know.

Sincerely,

Nathan L. Hecht
Justice

NL: sm
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i\eLr
MARY M. CRAFT

MASTER, 314TH DISTRICT COUHT
FAM lLY LAW CENTER. 4Til FLOOR

1115 CONGRESS
nOUSTON. TEXAS 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Sui te 120
Midland, -Texas 79705

Dear Tom:

I read your article in the last Juver.ile Law Section
Newsletter, and I agree that appealing a delinquency case for an
i ndi gen t c lien t is tricky. However, I have been concerned for
some time about the problem of civi 1 appeals for all indigents and
offer the fol lowing thoughts.

An indigentls appeal in a çriminal case differs from that
in a civil case j n that a criminal appellant j_s onl y required to
file a written notice of appeal in the tria 1 :;ourt within 30 days
of the judgment's signing. T.R.App.P. 41(b) (1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stats. T.R.App.P.
40 (b) (1). A pauper i s affidavit requesting a free statement of
facts may be fU ed in the trial coiirt withi_n the same 30-day
period. T.R.App.P. 53(j) (2). Apparently the pauperis affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Present ly, the procedure for appea 1 on beha 1 f of an
indigent in a civil case is as follows:

l.' An affidavit of inability to pay .::osts (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30- days after signi:i9 of the order which
is being appealed. T.R.App.P. 40 (a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41 (a) (1) .

2. Notice of the filing'-c.f appellantls affidavit must be
given by appell ant to the opposing party or his attorney and to
the court reporter of the court in which the_pase was tried within
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two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a) (3) (B). '

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40 (a) (3) (C). The court must rule
against 'the affidavit by signed order with:i_n 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying cl ients, are not famil iar with the pro~edure and
inadvertently lose their right to .appeal.

The possibility of losing çl right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston (1st Dist.l 1988-;nowri_t), followed theCorpus Christi court's decisions in In re R.R. and In reR.H. In
V..G. an indigent's appeal from a certification judgmentwas
dismissed because the state's attorney did not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Tex3.s Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987);" a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court

. reporter one day after the affidavit of inability was fil ed
stating coun.sel's intention to request a free statement of facts
was inadequate under T.R.App.P. 4G(a) (3) (B). The Court stated
that the letter, though "not a model of precision" sufficiently
ful filled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No: Ol-88-
009 19-CV, is presently pending before the Supreme -Court. Appl i-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as NO. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
theorde.r determining the .contest \.¡ thin the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the -Court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice i.s given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children i sProtective Services, received its notice and fil ed a
contest, but objected to the lack of notice too the court reporter.
No testimony was taken on the merit:s of the indigency clai.m of
appellant. A si.milar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). - -

The absurdity of the court reporter notice requirement - is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (~ex. App.--
Corpus Christi 1987, no writ), deci.ded by the same court that gave
us In re R.R. and In re R.H. In di.smissing the appeal because the
court reporter di.dnot receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. rd. at 529.

An insidious aspect of the indigency appeal procedur.e is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter wi thin two days, or on
the next business day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 198"8 no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegati.ons in the affidavit of inabil i.ty to pay costs should
be taken as true because the tria lcourt had Bustained the
contest, but failed to enter a tim~ly written order. However, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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reporter, the court ruled that since the affidavit was fil ed on
Thursday, thel ast day to serve the reporter was Monday. Appe 1-
lant mai led the notice on Monday, and it was one day tOQ late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5 (a) for
mailed documents. BecaUse notice to the court reporter was un-
timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indi.gE.nts' appeals are
obvious.

First, two days is simply too short a time to get notice
out. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait until Monday to send
the mail .

Second, why is notice to the court re porter required at
all? The reporter is not a party to the suit, is not an a tt.orney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a cobtest, although this is the
sta.ted basis for requiring notice. JOnes v. Stayman, supra.
Presumably the court report.er, after notice; can contest providing
a statement of facts for no additional compensation. Al though
paid a regu) ar sa lary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j) (2), -and Title 3 indi.-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appel lant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T. R.App. p~ c 40 (a) (1), 46. No notice is
required to bè given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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statement of facts.

Third, the appellate courts' treatment of the riotice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes agai:ist the grain of
modern procedure. Absent a showing of harm by the state' s a t-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in lüss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice i.s either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements . I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration~ .

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3) (B), to provide that the civil
notice requirement be the same as the criminal, i. e. , . that the
cl erk notify .opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-co) on ("otherwise . . ..) and substituting the
fo 1 lowing:

'"Should it appear to the court-. that notice has not been
given under this subsection the court shal) direct the
clerk to notify oppos~ng counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."

This would be consistent with the provisions of T.R.App.P.
40 (a) (3) (E) and 41 (a) (2) .

00300



Mr. Thomas S. Morgan
February 9, 1989
Page 6

4. Ins tead of proposing that no bond or affidavi t be
filed (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request -:0 waive bond.)

5.. Amend T.R.App.p. 40 (a) (3) (E) by adding the fOllowing:

"Upon proof that the appellant is presently receivi ng a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest,
and finds that appellant is abls to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shal i be taken of the estimated cost of preparinga statement of facts and transcript-. II

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the c:.erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(j) :1), covering the
free statement of facts.

Given the historically irrati.onal nature of attorney/
guardi.an ad 1 item dis tinctions, I don't think it's usefu 1 to re ly
on the cases which al i ow the guardian (but not the attorney) ad
litem, who appeals in his representative capaci:,ty to do so
without fj li.ng a cost bond, cash deposit or affidavit in lieu
thereof.

i look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussi.on, I would enjoy
getting together with you and anyone else interes'ted in this issue
at a mutually convenient time.

Very trul y yours,

M~~
MMC / cm

P.S. Oral argument has been sch'c:duled in Wheeler v. Baum, for
o March 1, 1989 at 9:00 a.m. in th,- Texas Supreme Court.
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cc: Mr. Robert O. Dawson
University of Texas
Schoo 1 of Law
727 E. 26th St.
Austin, Texas 78705

çc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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LAW OFFICES

LUTHER.H. SOULES III
ATTORNEYS AT LAW

APROFEssiONAL. CORPORATION

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BElBER
CHRISTOPHER CLARK
ROBERT E. ETIJNGER
MARY S. FENLON
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PATTERSON
LUTHER H. SOULES II

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE I. FAGAN

ASSOCIATED COUNSEL

TElECOPIER
(512) 224-7073

May 17, 19'89

Mr. Russell MCMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rule~ 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the businessof the Advisory Committee. '
Very trQ yours,

~ ~ER H. SOULES III
LHSIIIlhjh
Enclosure
cc: Honorable stanley Pemberton
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE
TIO:'1A R PHllIPS

P.O. BOX 12248 CAPITOL STATION

AUSn... TEXA 7871 I

(512) 463-312

CLERK
JOHN T. ADAMS

JUSTICES
~"KLIN S. SPEARS
C. L RAY
RAL1 A GO:-ZALEZ
OSCAR H,:'IACZY
ELGENE A COOK
JACK HIGl-TO\\'ER
NATI"l L HECHT
U.OYD DOGGEl

EXECUTIVE ASST.
WILLIAM L. WIllIS

May l5, 1989
ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

Luther H. Soules I I I ,Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Pl.ease include on the Advisory Committee's next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

i. Regarding TRCP 267 and TRE 614: May lithe rulell
be invoked in depositions? .

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holidayZ

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
iòus appeal against counsel in addition to a party?

4. Regarding TRAP 90 (a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the- evidence legally insufficient?

5. Regarding TRAP 130 (a) : What is the effect of
filing an application for writ of error before a motion
for rehearing is filed ~nd ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appe.als? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an appl,ication
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court i s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, l21 F.R.D. 284 (July 14, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda. the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hech t
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March 2, 1989

Honorable Mary M. Craft, Master
3l4th District Cour
Far1y Law Center
4th Floor
l115 Congress
Iiouston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primry responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice

NL: sm
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i\eLy
MARY M. CRAFT

MASTER, 314TH DISTRICT COURT
FAM flY LAW CENTER, 4Ttl FLOOR

1115 CONGRESS
HOUSTON, TEXAS 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120
Midland, -Texas 79705

Dear Tom:

I read your article in the last Juver.ile Law Secti.on
Newsletter, and I agree that appealing a deUnauency case for an
i ndi gent cl ien t is tricky. However, I have been concerned for
some time about the problem of civi 1 appeals for all i.ndi.gents and
offer the fo i lowing thoughts.

An indigent's appeal in a criminal case di.ffers from that
in a ci.vi.l case in that a criminal appellant is only required to
file a written notice o.f appeal in the trial ::ourt within 30 days
of the judgment's signing. T.R.App.P. 41(b) (1). ~he clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the state. T.R.App.P.
40 (b) (1). A pauper's affidavit requesting a free statement of
facts may be fiJ ed in the trial court within the same 30-day'
period. T.R.App.P. 53(j) (2). Apparently, the pauper's affidavit
is seldom challenged, especially if appellant had appointed tri.al
counsel. This proc~dure in indigent criminal appeals is subs-
tantially different from that in civil i.ndigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indi.gent in a ci.vil case i.s as follows:

l.' An affidavit of inabil i. ty to pay .::osts (as an al ter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court wi.thin 30 days after signi:il~ of the order which
i.s being appealed. T.R.App.P. 40(a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41 (a) (1) .'

2. Notice of the filing-c.f appellant,' s affidavit must be
given by appel-ant to the opposing party or lÍis attorney and to
the court reporter of the court in which the ,tase was tried wlthin
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t'Wo days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40 (a) (3) (B). .

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40 (a) (3) (C). The court must rule
against the affidavit by signed order withi.n 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
4 0 (a)( 3 ) (E).

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertent ly lose their right to appea 1.

The possibiU.ty of losing a right to appeal because of
failure to give proper notice is obvious from the .cases you
mentioned and others. Forexarnple, In re V.S., 746 S.W.2d 500
(Tex. App.--Rouston(lst Dist.l 1988--nowrit), followed the
Corpus Chrj_sti court's decj.sj_ons in In re R.R. ~nd In re R.R. In
V.G. an indigent's appeal from a certificaticn judgmen~was _
dismissed because the state's attorney di,d not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the 1 ines in V. G., l t is possible the. D. A. actua 1 ly kne'W of the
filing of the pauper' s affidavit and chose not to file a contest
in the tri.al court.

You may also have corne across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987);- a per curi.am
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibil ity. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavjt of inabi Ii ty was fil ed
stating counsel is intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3) (B). The Court stated
tha t the letter, though "not a moÇle 1 of precis ion" sufficiently
ful filled the -purpose of the rule. The Court further noted that
i) the letter was timely mailed, and 2) the court reporter was
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present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order_ determining the contest t.¡ithin the required 10 days from
the date of contest. The court of appeals re lied on Bantuelle v.
Renfro, 620 S.W.2d 6.35 (Tex. Civ. App.--Dallas 1981 no writ) i and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appe llant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing j s not required."
Interesting ly, the real party in interest, Harris County
Children1 s protective Services, received its notice and fi) ed a
còntest, but objected to the lack of notice t.o the court reporter.
No testimony was taken on the meri1:s of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ) . - -

The absurdity of the court reporter notice requirement. is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. In dismissipg the appeal because thecourt reporter didnot receive the two-day noti..ce, the. court found
that handing the court reporter the affidavi t to be marked as an
exhibit during the hearing on the contest did not consti.tute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. In
Fe 1 10V/ship Missionary Baptist Church o.f Dallas, Inc., v. Sige 1,
749 S.W.2d 186 (Tex. App.--Dallas 198-a no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inabi. ity to pay costs should
be taken as true because the trial 

court had sustained the
contest, but failed to enter a tirnelywritten order. However, in
calculating whether appellant had properly used the "mailb~x
rule," T.R.App.P. 4(b), in delivering its notice to the court
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reporter, the court ruled that since the affidavit was filed on
Thursday, the 1 ast day to serve the reporter was Monday. Appe 1-
lant maj led the notice on Monday , and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not', it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a t1condi.tion prece-
denttlfor triggering the extension provided by rule 5 (a) for
mailed documents. Because notice to the cöU¡.t reporter was un-
timely the appeal was dismissed, even though no objecti on was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indige.nts i appea Is are
obvious.

First, two days is simply too short a time to get notice
out. Some .Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait unti 1 Monday to send
the mail.

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, ài though this is the
sta.ted basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice; can contest providing
a statement of facts for no additional compensation. Al though
paid a regul ar sa lary, they are required to prepare a free
statement of fact in any indigent's civil appeaL. T.R.App.P.
53 (j). In criminal cases, T.R.App.P. 53 (j) (2), -and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appel lant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P~ 40 (a) (1), 46. No not~ce is
required to be given to the COUrt:- reporter, al though it is a rare
case indeed when this amount wi 11 cover the cost of preparing a
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statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goesagai:1st the grain of
modern procedure. Absent a showing of harm by the state' s at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never resul t in lüss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice i.s either
non-waivable or harmless, or that actual knowledge of filing the
affidavi t is sufficient "notice. II

PROPOSED SOLUTIONS

My experi.ence indi.cates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
addi ti.onal proposa Is for your consideration:_

1. Amend T.R.App.P. 40 (a) (3) (A) by adding: liThe affi-
davi t of inabi 1 i ty to pay costs on appeal shall be in the form
specifi.ed in Rule 145 of the Texas Rules of Civi 1 Procedure. II

2. Amend T.R.App.P. 40(a) (3) (B)' to provide that the civil
notice requirement be the same as the cri.minal , i.e., that the
clerk notify opposi.ng counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-co) on ("otherwi_se. . ..) arid substituting the
fo Ilowing:

-II Should it appear to the court- that noti ce has not been
given under this subsecti.on the. court shal) direct the
clerk to noti.fy opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension. II

This would be consistent with the provisions of T.R.App.P.
40(a)(3)(E) and 41(a)(2).
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Mr. Thomas S. Morgan
February 9, 1989
Page 6

4. Instead of proposing that no bond or affidavi t be
filed (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
aff~davit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court~ (Even a 'criminal appellant is
required to file a pauper's oath and request "::0 waive bond.)

5.~ Amend T.R.App.p. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receivi ng a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shal 1 be contained in an order.
Evidence shal 1 be taken of the estimated cost of preparing
a statement of facts and transcript."

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the c:.erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(j) :1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on 'the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capacU.ty to do so
without fj ling a cost bond , cash deposit or affidavî t j n 1 leuthereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further djscussion, I would" enjoy
getting together with you and anyone else interes-ted in this issue
at a mutually convenient time.

Very trul y yours,

M~~
MMC/cm

P.S. 'Oral argument has been scheduled in Wheeler v. Baum, _for
March 1, 1989 at 9:00 a~m. in thE: Texas Supreme Court~
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Mr. Thomas S. Morgan
February 9, 1989
Page 7

cc: Mr. Robert O. Dawson
University of Texas
Schoo 1 of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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TRAP

Rule 100. Motion and Second Motion for Rehearing

(f) En Bane Reconsideration. A majority of the justices of the

court enbanc may order an en bane reconsideration of any
decision of a panel within iiiiøøn/øáÝ$ láftøt 1$~t~/øétl$iønllt

l$~~øø í the period of the court i s plenary jurisdiction) with or
without a motion for reconsideration enbanc. A majority of the
justices may call for an en bane review by ( l) notifying the

clerk in writing within said iJ.itéén liAáý period, or (2) by

written order issued t,Ùthin said iiitøøá/øát period, either with
or without en bane conference. In such event i the panel decision
shall not become final, and the case shall be resubmitted to the

court for an en banc review and disposition.

COMMENT: This amendment clarifies this rule by providing that en

banc review may be conducted at any time within a period of

plenary jurisdiction of a court of appeals.

~~~
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LAW OFFICES

LUTHER. H. SOULES III
ATTORNEYS AT LAW

A . PROFESSIONALCORPOAA nON

KENNETH W. ANDERSON
KEITH M_ BAKER

STEPHANIE A. BHBER
CHRISTOPHER CLARK

ROBERT E. ETUNGER
MARY S. FENLON
PETER F. GAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY

CLAY N. MARTIN
JUDITH L. RAMSEY

SUSAN SHANK PATTERSON
LUTHER H.SOULES III

TENTH FLOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE I. FAGAN

ASSOCIATED COUNSEL

THECOPIER
(512) 224-7073

September 16,. 1988

Mr. Russell Nclilains
Edwards, McMains & Constant
P .0. Dr awer 480
Corpus Christi,. Texas 78403

Re: Texas Rules of Appellate Procedure 100

Dear Rusty:

Enclosed herewi.th please find a copy of my letter to Judge
Stanley Pemberton regarding regarding TRAP 100. Please be
prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable William W. Kilgarlin

Honorable Joe R. Greenhill
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REORT

of the

COMM'lE ON TH ADMINISTRTION OF JUSTICE

December l, 1988

The Corrttee on the Adnistration of Justice has been divided into
sucorrttees whch tract those of the Supreme Court Advisory Commttee .to

whch it reports its proposals regarding the Texas Rules of Civil Procedure.

The -first meeting of the new bar year was held September 10, 1988 at whch
time there was discussion of proposed Local Rules followig a report by Luther

Soules, Chairm of the Supreme Court Advisory Corrttee and the Court i s Sub-
corrttee on Local Rules. Mr. Soules presented a proposed draft of the rues

for consideration and input. Professor William V. Dorsaneo, III, Chair of

COM i s Subcorrttee on Local Rules, has done a considerable amount of work on

the project. A m.nber of other matters came before the commttee for dis-

cussion and various proposed Rules changes were referred to appropriate sub-

corrt tees.

At its meeting held November 19, Judge George Thurond, Chirm of the
Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the members

attendig the Conference were divided into five groups to study the draft and

a member of the Advisory Corrttee acted as moderator to each group. The

final work product will serve as a gude for judges over the state after its

approval.
A report was made by Judge Don pean, a niember-o~tte Subcorrttee on

Rulesl-l65a. Som~ chges were proposed to Rule 2la to bring approved
delivery practices more curent as delivery means--ãñd technologies have sig-

nificantly chaged since 194L. The changes will be put into written foon and

presented to the full corrttee at its January- meeing_ for action as required

under the corrttee r s bylaws. Chnges to Rule 72 were also proposed whch will
bring .copy service more current and this èmeiidIeÍit will be presented in written

form at the next meeting.

Four Rules changes are being considered by the Subcorrttee on Rules
l66-2l5 which is chaired by Guy Hopkins. Mr. Hopkis was unavoidably absent

from the November meeting and repo!'ts on these Rules were deferred.

Chrles Tighe, Chairm .of the-SubCOmmttee on Rules 2l6-3l4, reported

that the group has considered Rule 245 and, on the recommendation of Mr.
./..--
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Soules ,would recommend a revisiori at the next meeting to change notice of

"not less than ten days" to "not less tha forty-five days" as the period

prior to trial for ju fee and demd was extended from ten to thirty

days and the increase from ten to forty-five days would permt a party
who receives a non-ju setting together with an answer to preserve its
right to trial by ju and avoid an otherwse essential but burdensome

practical requiement to make demd and pay the ju fee in all cases

when they are filed, thus clogging the- jur dockets unealistically and

unecessarily. Mr. Tighesàid it would be' necessar tÇL consider this:,; ------- .. ---,--
change along with(.Rule Zl6-whch provides for the fili~ fee.'---~- /¡He said the subcommttee was also conSidering.~~4' whch deal
with the jur list.

__----Mr.James O'Lear-sa:i his Subcommttee on Rules 315-33l was lookigf _ ~
àt Rule 3Z4(b) where motion for a new trial is required. A question has'-
arisèn'with regard to venu~ for a new trial and the group feels this needs

study.
With regard to the Texas Rules of Appellate Procedure, Judge J.

Curtiss Brown;- diãitìan:;-:reported that a proposal has been received re-/
gardig TR Rules 4 and 5 whch relate to the question of the tim of- -
filing of..rec9rdsr- briefs and other instruents. He said the subcommttee
did not feel that a real problemexisted with these two Rules but would look

at them more closely to detere if revisioñS-should be made.
A complaint regardig Rules 40. and 53j was received from a district

judge regarding a problem -faced by a court reporter in his juisdiction who

prepared a lengthy statement of facts Toc"ãn indigent party as required
under Rule 40 but who was refused payment for his services under Rule 53j.

The s.ibco:iilïittee considered the matter but recuriiE:nded that ri0 action be
taken on these Rules at this time and that the matter be removed from the

docket, recognzing that there may be a greater problem with the Rules in the
~.""

future.
With regard to TR Rule LOO, Judge Brown referred to a copy of a

proposed change to the-Rulê- whch has been circulated to the full conn t tee.

The proposed amendment will clarify the Rule by providing that en banc re-

view may be. conducted at any time within a period of plenar jurisdiction of

a court of appeals. He moved that the change be approved and his motion was

seconded and adopted.
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The meetìng was then held open for dìscussion of any Rules problem

whìch mìght need to be addressed. It was mentìoned that "legal holìdays"

dìffer from county to county, and dìscussìon was also held on certaìn Rules

of dìscovery and the possìbìlìty of havìng a limt on the number of inter-

rogatorìes that may be made.

The COnittee will meet agaìn on Janua l4, 1989 at whìch tìme fìnal

actìon will probably be taken on a number of the ìtem presentiy under con-

sìderatìon.

S£,-f~ 15 £-~~
Stanton B. Pemberton, Chaìri
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Rule 121. Mandamus, Prohibition and Injunct

(a) (No change)

(1) (No change)

(2) (No change)

(A) (No change)

(8) If any judge, cour1

person or entity (pe5I3eReleR~J in the dischar

public character is required by law to be ma

pe5l3eReleR~TJ the petition shall disclose H

the cause below and the real part ies in intE
whose interest would be direct ly affected b

eve nt, the cap t ion 0 f the p e ti t i on s h a 11 ,

judge, court, tribunal or other person i

discharge or duties of a public charactè

respondent the parties to the cause be low wi 

proceeding according to their respective aiignment i-ii----l.r'fé.-mättér~

body of the petition shall state the name and address of

~

J
mè

each

petitioner and respondent (including any judge, court, tribunal or

other person or entity acting in the discharge of duties of a public

character) and each party to the cause below who would be affected by

the proceeding, and real party in interest whose interest would be

directly affected by the proceeding. A real party in interest is a
person or enti ty other th~n a party to the cause below, but does not

include any judge, court, tribunal or other person or entity in the

discharge of a public character.

(No other changes in the rule).
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Rule 121. Mandamus, Prohibi tion and Injunct ion in Civi 1 Cases.

(a) (No change)

court, tribunal or other
y

person or entity (pe5136FlèeFll) in the discharge of duties ofa

( 1 ) (No change)

( 2 ) (No change)

( A) ( No change)

(B) If any judge,

public character is required by law to be made a party (Flaffeè-as
peSl36FlèeFll,) the petition shall disclose the names of the parties to

the cause below and the real part ies in interest, if any (ep-l1ge-l3aply)

whose interest would be directly affected by the proceeding. I n such

event, the caption of the petition shall, in lieu of the name of the

judge, court, tribunal or other person or entity acting in the

discharge or duties of a public character, name as petitioner or

respondent the parties to the cause below w~o would be affected by the

proceeding according to their respective alignment in the matter. The

body of the petition shall state the name and address of each

petitioner and respondent (including any judge, court, tribunal or

other person or entity acting in the discharge of duties of a public

character) and each party to the cause below who would be affected by

the proceedi ng, and real part y in i nt eres t whose in teres t wou ld be
directly affected by the proceeding~ A real party in interest is a
person or entity other than a party to the cause below, but does not

include any judge, court, tribunal or other person or entity in the

discharge of a public character.

(No other changes in the rule).

1
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COM\ENT: The proposed amendment eliminates a misleading
impression created by the existing rule. Under the current version of
subdivision (a)(2)(8) the judge or the court involved is named as
respondent. Thi s crea t es t he erroneous impress i on in the mi nds of the
public that the judge or court is being sued in the traditional sense.
An even more serious problem arises wherè a trial judge files- a
petition for mandamus against a court of appeals in the Supreme Court
to seek "review" of the respondent's previously r"endered order
granting a litigant's petition for mandamus filed in the respondent
court. As Judge Michael Schattman so aptly stated: "This allows a
credu lous press and pub Ii c to wr i t e and be 1 ieve tha t the judges are
suing each other. It is bad form and bad public relations.-,"

The proposed amendment requi res the capt ion to name as
petitioner the parties to the cause below adversely affected by the
court's act ion complained of, instead of the actual peti t ioning judge,
if any, and the name of the respondent to be that of the part ias to
the cause below favored by such action, inste.ad of the actual
respondent judge or court. In situations where there is no party to
the cause below a1. igned wi th the actual peti t ioner or respondent who -
is a public official or entity, such as where no law suit is pending
and the petition is directed to an executive officer or some agency
official, that officer or official would be the named respondent in
the caption as well as disclosed in the body of the petition as the
ac t ual respondent.

An example of a real party in interest as defined in the
proposed amendment is a child who is the subject of a motion to modify
child support and the managing conservator has filed a petition for
mandamus to compel the trial judge to transfer the cause to the county
of. the child's residence. The child's name and address must be
disclosed in the petition. The managing conservator is the actual
petitioner and the petitioner named in the caption. The trial jUdge
is the actual respondent, but the possessory conservator is named as
respondent in the caption because he is the party to the cause below
who was fa'Jored by the trial court's action, Le., the denial of the
mot ion to transfer.

2
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lAW OFFICES

SOULES 1. REED

KENNETH W. ANDERSON
KEITH M_ BAKER

STEPHANIE A.BELSER
CHRISTOPHER ClARK
ROBERT E. ETLINGER
MARY.S. FENLON
PETER F. GAZDA
lAURA D. HEARD

REBA BENNETT KENNEDY
JUDITH L RAMSEY
ROBERT D. REED
HUGH L SCOTT. JR.
SUSAN C. SHANK
LUTHER H. SOULES II
THOMAS G. WHITE

TENTH FLOOR

TWO REPUBlICBANKPIAA

175 EAT HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 2;2-9144 WAYNE I. FAGAN

ASSOCIATED COUNSEL.

TELECOPIER

(5~2) 224-7073

June 14, '1988

Mr. Rusty McMains
Edwards, McMains & Constant
P. O. Drawer 480
Corpus Christi, Texas 78403

Re: Proposed Changes to Rules of Appellate Procedure

Dear Rusty:

I have enclosed COnments sent to. me by J. Shelby Sharpe
regarding proposed changes to Rule lSa, Rule 121, and Rule 182,
Texas Rules of Appellate Procedure. Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your
of the Advisory Committee.

on to the business

LHSIII/hjh
Enclosure
cc: Honorable Joe R. Greenhill

00321



LAW OF"F"ICES OF"

~ if t.&~*.J~ .
240 I T EX A S AM ERICAN BANI' BUILOING b1& . 5'~..

F"ORT WORT... TEXAS 76102:£(817) 338-4900 .
429-2301 METRO

J. ~hJdby ~harJlt

Ma y 25, 1 988

Mr. R. Doak Bishop
Hughes & Luce
2800 Momentum Place
1 71 7 Ma inS tree t
Dallas, Texas 75201

Dear Doak:

Enclosed y.ou wi 11 find in appropriate form reconmended
changes to Rule 15a, Rule 121 and Rule 182, Texas Rules of
Appellate Procedure, as per the discussion of the Conmittee on
Administration of- Justice at its May 7, 1988 meeting. The
Conmittee can take final action on these proposed changes at the
June 4, 1988 meeting.

By copy of this letter, I am sending a copy of these to
t he other members 0 f my subconmi t tee, Lu ther Sou 1 es and ret ired
Chief Justice Joe R. Greenhi 11.

Very truly yours,

JSS: cf

cc: Professor Jeremy C. Wicker
Chief Justice J. Curtiss Brown
Luther H. Soules
Honorable Joe R. Greenhi 11
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MICHAEL D. SCHATTMAN
DISTRICT JUDGE

348,. JUDICIAL. DISTRICT OF' TEAS
TARRANT COUNTY COURT HOUSE

FORT WORTH, TEXAS 76196-0281
PHONE (8m 877-2715

November 2, 1987

Luther H. Soules, III
Soules, Reed & Butts
800 Milam Bldg.
San Antonio, Texas 78205

Re: Mandamus and Rule l2l,
T.R.A.P.

Dear Luke:

This is out of my baIliwick, but that never stopped me before..
We need to do something about the. styles in. mandarnus practice.
It is bad enough to have XYZ Corp. v. Hon.Fred. smith. Now we
have judges versus judges: Hon. JohnF. Dominquez v. Thirteenth
Court of Appeals ; Hon. John Street v. Second Court of Appeals,
and so on. This allows a credulous press and public to write
and believe that the judges are suing each other. It is bad
form and bad public relations.

The style should reflect the real parties in interest either by
identifying only the party seeking the writ as in Ex reI XYZ Corp.
or by the federal approach of the seeker versus the resister:
XYZ Corp. v. .Paul Payne.

Can someone look into this?

Very truly yours,

~L
D. Schattman

MDS/lw

xc: R. Doak Bishop
J. Shelby Sharpe 00323



LAW OFFICES
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SARAH B. DUNCAN
MARY S. FENLON
GEORGE ANN HARPOLE
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RONALD J. IOHNSON

REBA BENNETT K.ENNEDY

PHIL STEVEN K.OSUB
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IUDITH L RAMSEY
SUSAN SHANK. PATTRSON
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LUTHER H. SOULES III U
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ATTORNEYS-AT-LAW

A PROfESSIONAL CORPORATION

TENTH FLOOR

REPUBLIC OF TEXA PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'SCIRECT DIAL NVMBER:

May 17, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: TRAP 123

Dear Rusty:

Enclosed please find a copy of a fax
Justice J. Curtiss Brown regarding Rule 123.
to report on this matter at our next SCAC
include the matter on our next agenda.

sent to me
Please be
meeting.

TELEFAX

SAN ANTONIO

(512) 224-7073

AUSTIN

(512) 327-4105

by Chief
prepared
I will

AS always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan L. Hecht

Honorable stanley Pemberton
Chief Justice J. curtiss Brown

AUSTIN, TEXAS OFFICE: BARTON OAK.S PLAZA TWO, SUITE 315
901 MoPAc EXPRESSWAY SOUTH, AUSTIN, TEXAS 711746
(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE GOO BUILDING. SUITE 1201
GOO LEOPARD STRE£T. CORPUS CHRISTI, TEXAS 7'1173
(512) 883-7501

SOULES III
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LA':VSHHl :;; rlriTHAr'1 ATT'yS HOU'3TOr'1 F'.Ø1

LACKSHIN & NATHAN
2302 Fannin, Suite 500
Houston, Texas 77002

(713) 669-3222

1
FACSIMILE TRANSMITTAL

2 Pages (Includes This Page)

Rapicom 3100 (Automatic Operation) Fl1cslmlle TelephonE: Number: (713) 66&-3631
O,erator TelephonE' Numbèr: (713) 6S9..3222

TO: Luke Soul..
Company Name:

Facsimile Number: 512-224-7013

PL. CAL THE OPETOR IF THe FOUMNG OOCM3fS ARE NOT LEGlllLE. (713) 659-3222

From: Drew Capuder Operator: Melanie

TIme Sent: 9 a.m.Date Sent: 5-19-89

Documents Sent: Rule 123

Comments: FAXED for Chief Justlc! J. Curtiss Bri)wn
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Rule 123. DAMAGES ~
PRCX:EEDINGS

In an original proceeding i \

any civil cause, action. or proceeding where

that a relator has filed leave to file an origìna

for delay or without sufficient cause, and wi

has granted leave to file the proceeding., then

damages against such relator, to each real PI

exceed twenty times the filng fees rela:or t

connection with the original proceeding.

3

~

/
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Rule 123. DAMAGES FOR DELAY IN ORIGINAL
PRCX:EEDINGS

In an orìginal proceeding arising out of at in cannectìon with

any civil cause, actionJ or proceeding where an appellate court shall determine
.

that a relator has filed leave to file an original proceeding in the appellate court

for delay or without sufficient cause, and without regard to whether the court

has granted leave to file the proceeding, then the appellate court may award, as

damages against such relator, to each real party in interest an amount not to

exceed twenty times the filng fees rela':or has paid to the appellate court in

connection with the original proceeding.3
ì
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LAW OFFICES

LUTHER., H. SOULES III
ATTORNEYS AT LAW

A PROFESSIONAL COR.PORATION

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ElLINGER
MARY S. FENLON
LAURA D. HEARD
REBA BENNElT KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PAlTERSON
LUTHER H_SOULES III

TENTH FLOOR

REPUBLIC OF TEXA PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE 1- FAGAN
ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

May 17, 19'89

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texa.s 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51,84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. i will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee. ~urs,

~~ER H. SOULES III
LHSIII/hjh
Enclosure
cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE
TIm.1A R PHU1IPS

P.O. BOX 12248 CAPITOL STATION

AUST4'\. TEXA 78711

(512) 463-1312

CLERK
JOHN T. ADAMS

jLSTICES
FR.."KLIN S. SPr:A!
C. L RAY
R\L1. A GONZALEZ
OSCA H. ~IACZY
ECGENE A-COOK
JACK HIGHTO'X'ER
NATHAN '- HECHT
llOYD DOGGEl

EXECUTIVE ASST.
WILLIAM L. WIllIS

May l5, 1989
ADMINISTRATIVE ASST.

~tARY ANN DEFIBAUGH

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee 
i s next agenda the

following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May lithe rule"
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday_?_

3. Regarding TRAP 84 and l82(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in - addition to a party?

4. Regarding TRAP 90 ( a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds t~e evidence -legally insufficient?

5. Regarding TRAP 130 (a) : What is the effe~t of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an apPJ.ication
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court i s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, l2lF.R.D. 284 (July l4, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hecht
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March 2, 1989

Honorable MaryM. Craft, Master
3I4th District Cour
Famly Law Center
4th Floor
iiis Congress
Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to .me i as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

i am most grateful for your thoughts and expect they will be
care.fully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely i

Nathan L. Hecht
Justice

NL: sm
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MARY M. CRAFT

MASTER. 314TH DISTRICT COURT
FAM ILY LAW CENTER. 4T11 FLOOR

1115 CONGRESS
i-0USTON. TEXAS 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Sui te 120
Midland, -Texas 79705

Dear Tom:

I read your article in the last Juver.ile Law Section
Newsletter, and I agree that appealing a delinquency case for an
i ndi gent cl ient is tricky. However, I have been concerned for
some time about the problem of civi 1 appeals for all indigents and
offer the fol lowing thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a wrj_tten notice of appeal in the trial =ourt within 30 days
of the judgmentfs signing. T.R.App.P. 41(b) (1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the state. T.R.App.P.
40 (b) (1). A pauper's affidavit requesting a free statement of
facts may be fU ed in the trial court within the same 30-day
period. T.R.App.P.53jj) (2). Apparently,the pauper1s affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civi i indigen t appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presentl y, the procedure for appeal on beha 1 f of an
indigent in a civi 1 case is as fo 1 lows;

l.' An affidavit of inability to pay .::osts (as an al ter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signi:iq of the order which
is being appealed.. T.R.App.P. 40 (a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41 (a) (1) .-

2. Notice of the filingcf appellant.'s affidavit must be
given by appellant to the opposing party or his attorney and to
the court reporter of the court in which the.%:ase was tried wi.thin
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Mr. ~homas S. Morgan
February 9, 1989
Page 2

two days .after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a) (3) (B). '

3. Any contest to the affidavit (by .a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40 (a) (3) (C). The court must rule
against the affidavit by signed order with.i.n 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily crimlnal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing cl right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.S., 746 $.W.2d 500
(Tex. App.--Houston (1st Dist.l 1985-;nowrit), followed the
Co.rpus Christi court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certi_ficaticn judgmen~was
dismissed because the state's attorney did not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possJ.ble the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the tria 1 court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987) ;'a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavi_t of inability was fil ed
stating counsel's intention to request a free statement of facts
was inadequate under 'l.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a moòel of precision" sufficiently
fulfi.1ed the purpose of the rule. The Court furthér noted that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
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present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. Ol-88-
009 19-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order. determining the 'contest i;.¡thin the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V .G., supra, and held that "giving of the 2-day notice to
the -Court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
gi ving security. An objection at the hearing is not necessary
because if no notice is given, a hearLng is not required~"
Interestingly, the real party in interest, Harris County
Chi 1 dren i s Protective Services , received its not ice and fi) ed a
contest, but obj ected to the lack of notice to the court reporter.
No testi.mony was taken on the meri1:s of the indigency claim of
appellan.t. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amaril10 1986, no writ).- - -

The absurdi. ty of the court reporter notice requirement. is
demonstrated by Natlock v. Garza, 725 S.W.2d 527 '(Tex. App.--:
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. In dismissing the appeal because the
court reporter didnotreceive the" two-day noti.ce, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the he.aring on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An insidious aspect of the indigency appe-a1 procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter wi thin two days, or on
the next business day following two days, unless it is mailed. In
FellÖwship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d l86 (Tex. App.--Dallas 1.98a- no wrLt), the court of
appeal$ raised the notice issue on its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial court haq sustained the
contest, but failed to enter a timely written order. HOWever, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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reporter, the court ruled that since the affidavit was fil ed on
Thursday, the last day to serve the reporter was Honday. Appel-
lant mai led the notice on Monday, and it was one day to.o late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the maj i one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5 (a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objecti on was made
in the tr ia i court by anyone.

THE FLAWS

The fl aws in the procedure for indigE.nts' appea Is are
obvious.

First, two days is simply too short a time to get notice
out.. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. $ecretari.es (and lawyers) neglect
to go to the post office on Fri_day, and wai.t unti 1. Monday to send
the mail .

Second, why is notice to the court rEporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case i.n
which a court reporter filed a cO'ntest, although this is the
sta.ted basis for requiring notice. Jones v.. Stayman, supra.
Presumably the court reporter ,after notice; can contest providi.ng
a statement of facts for no additional compensation. Although
paid a regu 1 ar sa i ary, they are required to prepare a free
state.ment of fact in any indigent's civil appeaL. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j) (2), -and Title -' i.ndi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the tri.al judge sets
the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appel lant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P.. 40(a) (1), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when thi.s amount wil i cover the cost of preparing a
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statement of facts.

Third, the appellate courts i treatment of the Jaotice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes agai:ist the grain of
modern procedure. Absent a showing of harm by the state i s at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never resul t in loss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice i.s either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
1ndigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements.. I agree with your
proposal to liberalize the requirements and suggest the follo'Wing
addi tiona 1 proposa 1 s for your considera ti.on:

1. Amend T.R.App.P. 40 (a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40 (a) (3) (B)' to provide that the civil
notice requirement be the same as the criminal, i.e.,' that the
cl erk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend 'l.R.App.P. 40(a) (3) (8) by deleting the language
following the semi-colon ("otherwise . .) and substituting the
fo llowing:

'''Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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4. Instead of proposing that no bond or affidavi t be
filed (only notice of appeal be given), amend T.R.App.P.
40 (a) (3) (D) and place the burden on the party contestin~ the
affidav.it of inability to show appel lant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a.criminal appellant is
required to file a pauper's oath and request ":0 waive bond.)

5. Amend T.R.App;P. 40 (a) (3)(E) by adding the following:

"Upon proof that the appel lant is presently receivi ng a
governmental entitlement based Dn indigency, the court
shall deny the contest. If the court sustains the contest.
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shal 1 be taken of the estimated cost of preparing
a statement of facts and transcript."

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the c~erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(j) :1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad i i tern _ dis tinctions, I don't think it's usefu 1 to re ly
on the cases which al 1 ow the guardian (bu,t not the attorney) ad
litem, who appeals in his representative capaci:ity to do so
without fi 1 ing a cost bond, cash deposit or affidavi tin 1 ieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else jntere~ted in this issue
at a mutually convenient time.

Very truly yours,

M~~
MMC/ cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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cc: Mr. Robert O. Dawson
University of Texas
School of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Bui lding
Austin, Texas 78711
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IT.R.A.P. 133. Orders on A/pplications for Writ of Error
I

(a) Notation on Denil~l of Application. In all cases
Iíf .where the judgment of th~ court of appeaLs i s correct and

where the principles of t1aw decl.ared in the opinion of the

court are correctly dete i ned, the Supreme Court wi II refuse

the application with the d cket notation "Refused." In all
cases where the Supreme cou~s not satisfied that the opinion

\
of the court of appeals in all 'respects has correctly declared

,
the law, but is of the opinion ¡that the apl?l ication presents no~ ~ I (Pt.(~
erroriwhich requires reversa~ or ~lis of such importance to

the jurisprudence of the Sta:,eJ.t-~Il tl¡e--pil'l-or of thoja. +-1~yrr.~~ requirel qbrrection, the Court will deny the
J

application with the notatiJn (".&~u-e4.--No-Re¥e-si:l: E.r~rJ')
i
!!

"Wri t Denied." In all case, where the Supreme Court is wi thout

jurisdiction of the case as ~resented in the application, it
\

will dismiss the application ~,i th the docket notation "Dismissed
,

y.for Want of Jurisdiction." i

Change to be

;i

.i

j"

(b) (No Change).

(c) (No Change).

1-

January 1, 1988.

, (
f
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CHIEF JUSTICE

JOHN L. HUl

JUSTICES
ROBERT M. CAMPBEl
FRAKLIN S. SPEA
C. L. RAY

JAMES P. WAlCE
TED Z. ROBERTSON
WilLIAM w. KIGARIN
RAUL A GONZA
OSCA H. MAUZY

THE SUPREME COURT OF TEXAS
P.O. BOX 12248 CAPITOL STATION

UERK
MAY M. WAIFIELD

AUSTN, TEXA 7871 i EXCUT ASST.
WIIAM L. WIIS

ADMINISTRTI ASST.
MARY ANN DEFIBAUGH

"

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts
800 Milam Building
San Antonio, TX 78205

)

TtH I~

Re: Tex. R. App. P. 133.

'Ie! Tld dt ã
, jff jb?

Dear Luke:

The Court has determined that in order to clarify our.
change in procedure pursuant to S. B. 841, we need to amend
Texas Rule of Appellate Procedure 133. It is the desire of
the Court to change from "n.r.e." to "writ denied" and include
wi thin that category those cases where there is error in the CA
judgment but the error is not of such magnitude as to effect
the jurisprudence of the State.

I have prepared a suggested rule change by merely adding
the language of the statute as shown on the attached copy.
Would you run this by whomever you deem necessary and make any
suggestions you have and get back to me. We presently plan
January 1, 1988 as a requiem date for n.r.e. I believe we can
squeeze that one rule into the Bar Journal in time to get the
requested notice by January 1, 1988, however, it must be done
by next week.

~\i
~l'

Also, Pat Hazel called regarding Rule 208. In paragraph
one, we had included the provis ion that only wi th leave of
court could depositions be taken prior to answer date of the
defendant. In the final form as promulgated that sentence was
omitted and for Rule 208(1) we showed "(No Change)." I could
not find the reason for the deletion in my notes. Do you recall?

l Thanks for your help and I await your answer on T.R.A.P. 133.

SQinc~rei~

.)¿A, '" -..

~me~ P. Wallace
i._ Justice 00339



Mr. Luther H. Soules
September 10, 1987
P ag e 2

cc: Professor william V. Dorsaneo, III
Southern Methodist University
Dallas, TX 75275

Mr. Russell McMains
McMains & Constant
P. O. Drawer 2846
Corpus Christi, TX 78403
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LAW OFFICES

SOULES. REED & BUTTS

KENNETH W. ANDERSON
KEITH M_ BAKER

STEP.!~NIE A. BElBER

CHARLES D. BUrrs
ROBERTE. ETlINGER
MARY S. FENLON
PETER F. GAZDA

REBA BENNETT KENNEDY
DONALD I. MACH
ROBERT D. REED
HUGH L SCOTT. IR
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H. SOULES II
W_ W. TORREY

800 MILAM llUILDING.' EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

(512) 224-9144
WAYNE 1. FAGAN

ASSOCIATED COUNSEl

TELECOPIER

(512) 224-7073

October 12, 1987

Professor William V. Dorsaneo III
Southern Methodist University
Dallas Texas 75275

Re: Tex. R. App. P. 133

Dear Bill:

I have enclosed comments sent to me through Justice Wallace
regarding Rule 133. Please be prepared to report on this matter
at our next SCAC meeting. Iviill include the matter on our next
agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very truly yours"

LHSIII/tct
Enclosure
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RULE 136. Briefs of Respondents and Others.

(a) Time and Place of Filing. (No change)

(b) Form. (No change)

(c) Objections to Jurisdiction. (No change)

(d) Reply and Cross-Points. (No change)

(e) Reliance on Prior Brief.. (No change)

(f) Amendments. (No change)

(c) Extensions of Time. An extension of time may be
qranted for late filinq in the Supreme Court of respondent's
brief if a motion reasonably eXPlaininq the need therefor is
filed with the Supreme Court not later than fifteen days
after the last date for filinq the brief.

/J~ - /?rØ~
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¥rCH;;!. O'CONNOR /(~ ~/~, ,t.1 f)

P. O. BOX 25337 (j ~ /\\\.~g \~
HOUSTON. T:iXAS 77265(7131 665-3950 \
AUgust i7, i987 ~~

Luther H. Soules, III
800 Milam Building
San Antonio, Texas 78205

Re: Extensions to time to file respondent' s
brief and to file a motion for rehearing in the
Supreme Court.

Dear Luke,

The Texas Rules of Appellate Procedure do not have any
provision for extension of time to file the respondent's
brief or to file the motion for rehearing in the Supreme
Court. The last time I needed an extension of time to file a
motion for rehearing in the Supreme Court, one of the clerks
told me that the Court grants the motions even though there
is no provision for them. In order to be safe, I filed a
skeleton motion for rehearing and then amended it.

I suggest t~~T'" ~n~~"Briefs of Respondents and
Other, n andfule 190.) "Motion for Rehearing, n to provide for
extensions!. ~ciosed drafts of the two proposals.
I appreciated getting copies of the new rules. I needed them
for a paper for the appellate program in October. Thanks
again.

Michol 0' Connor
MO' c/mb

Enclosure
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KENNETH W. ANDERSON. IR.
KEITH M. BiKER
CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. HlINGERl
MARY 5. FE:-LON
GEORGE ANN H.ARPOLE
LAURA D. HEARD
REBA BENt-EIT KENNEDY
CLAY N. MARTIN
,. KEN NUNLEY
JUDITH L RAMSEY
SUSAN SHANK PAITERSON
SAVANNAH L ROBINSON
MARC J. SCHNALL'
LUTHER H. SOULES III ti
WILLIAM T. SULLIVAN

JAMESP. WALLACE i

SOU l-ES & WALLACE
AITORNEYS AT LAW

A PROFESSIONAL CQRPOMTION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOÙSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

WRITER'S DIRECT DIAL. NUMBER:

April 27, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 15, 136 and 190

. Dear Rusty:

Upon review of the SCAC Agenda I was unable to ascertain
whether you had been sent copies of the enclosed correspondence
from Chief Justice Howard M. Fender and Justice Michol O'Connor.
Therefore, I am forwarding same to you at this time. Please be
prepared to report on this matter at our next SCAC meeting. i
will include the matter on our next agenda.

As always, thank you for your keeh attention to the business
of the Advisory Committee.

/'1
Very t~uly yours,

fXu1~
,/ LUT,ÍER H. SOULESj III

LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

Honorable stanley Pemberton

0-034 ,:
AUSTIN, TEXAS OFFICE: BARTO~ OAKS PLAZA TWO, SUITE 315

901 !lloP,c EXPRESSWAY SOUTH, AUSTIN, TEXA 787.i6
(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201

GOO lEOPARD STREET. CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

TEXAS BOARD OF LEGAL SPECIALIZATION
l BOARD CERTIFIED CIVIL TRIAL LAW
i BOARD ceRTIFIED CIVIL APPElLATE LAW

. BOARD tERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW



Rule 182. Judgment on Affirmanèe or Rendition
'1

#
(a) (No change)

(b) Damages for Del ay.

Whenever the Supreme Court shall determine that

application for .writ of error has been taken for delay and

wi t hout suf f i c i en t cause, then the cour t may (,-as-f'ap+-ef-f-H¡

:tl:el~fleRl, 1 award each prevai 1 ing respondent an amount not to
exceed ten percent of the amount of damages awarded to- such

respondent as damages against such pet i t ioner. 1 f there is no

amoun t awarded to the preva i 1 ing respondent as money damages,

then the court may award (,-as-l=af"+-ef-f+s-tl:el~fleR+T leach
prevai 1 ing respondent an amount not to exceed ten times the total

taxable costs as damages against such petitioner.

A request for damages pursuant to this rule, or an

impos i t ion of such damages wi. thout request, shall not author ize

the court to cons ider al legat ions of error that have not been
otherwise properly preserved or presented for review~

COrvENT:. Justice Kilgarlin raised the question on
whether or not the Supreme Court under this rule was required to
grant a writ and enter a judgment before being able to assess the
sanction authorized by the rule. By deleting the language noted
from the rule, the court will have authority to assess sanctions
without granting a writ and entering a judgment in the case.

)'

T )Pi?7L
~
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LAW OFFICES

SOULES gREED

KENNETH W_ ANDERSON
KEITH M_ BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ETUNGER
MAR.Y S. FENLON
PETER F. GAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY
JUDITH L RAMSEY
ROBERT D. REED

HUGH L SCOTT. JR.
SUSAN C. SHANK
LUTHER H. SOULES IIi
THOMAS G. WHITE

TENTH FLOOR

TWO REPUBUCBANK PLAA

175 EAT HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144 WAYNE i. F"G"N
ASSOCI"TED COUNSEL

TELECOPIER
(512) 224-7073

June 14, 1988

Mr. Rusty McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Proposed Changes to Rules of Appellate Procedure

Dear Rusty:

. I have enclosed comments sent to me by J. Shelby Sharpe
regarding proposed changes to Rule 1Sa, Rule 121, and Rule 182,
Texas Rules of Appellate Procedure. Please be prepared to report
on this matter at our next SCAC meeting. .I will include the
matter on our next agenda.

As always, thank you for ~our
of the Advisory Committee.

on to the business

LHSIII/hjh
Enclosure
cc: Honorable Joe R. Greenhill
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LAW OF"F"ICES OF

~k -1 i.&~*~~
24 01 TEXAS AMERICAN BANK BIJILDING b1;- . t2

F"ORT WORTH, TEXAS 76102 '
(817) 338-4900
429-2301 METRO

~. ~htlbB ~harpt

Ma y 25, 1 988

~\Û?, /'
Mr. R. Doak Bishop
Hughes & Luce
2800 Momentum Place
171 7 Ma inS tree t
Da 11 as, Texas 75201

Dear Doak:

Enclosed you wi 11 find in appropriate form recorrended
changes to Rule 15a, Rule 121 and Rule 182, Texas Rules of
Appellate Procedure, as per the discussion of the Corrittee on
Administration of- Justice at its May 7, 1988 meeting. The
Corrittee can take final action on these proposed changes at the
June 4, 1988 meet i ng.

By copy of thi.s let ter, I am sending a copy of these to
the other members of my subcorrittee, Luther Soules and retired
Chief Justice Joe R. Greenhill.

Very truly yours,

JSS:cf

c C : Pro f e s so r J e r emy C. Wi c k e r

Chief Justice J. Curtiss Brown
Luther H. Soules
Honorable Joe R. Greenhill
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May 17, 19'89

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re.: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182 (b), and 130 (a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the businessof the Advisory Committee. '
.Je& yours,G~L~ER H. SOULES III

LHSIII/hjh
Enclosure
cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS
CHIEFJUSTICE

TIOMAS R PHIlIPS
P.O. BOX lii~8 CAPITOL. STATION

AUSTI"l, TEXA 78711

(512) 463-3U

CLERK

JOHN T- ADAMS

JlSTICES
fR'-KLIN S. SPEARS
C. L RAY
R-\L'L A GONZ-\EZ
OSCA H. ~IACZY
EUGE~E A. COOK
JACK HIGHTO\i'ER
NATJIA,'I L. HECHT
LLO"iU DOGGEI

EXECUTIVE ASST_
WILliAM L. WILLIS

May 15, 1989
ADMINISTRATIVE ASST.

MARY ANN DEFII3AUGH

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Cortittee i s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 6 l4 : May II the rule II
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which t~e
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holidayr

3. Regarding TRAP 84 and 182(b): Should an appel-
~ate court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4 . Regarding TRAP 90 ( a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
cOurt of appeals finds th_eevidencelegally insufficient?

5. Regarding TRAP 130 (a) : What is the effect of
filing an application for writ of error before a motion
for rehearing is filed ~nd ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court i s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass' n, 12l F.R.D. 284 (July l4, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda- the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Hech t
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March 2, 1989

Honorable Mary M. Craft, Master
3l4th District Cour
Famly Law Center
4th Floor
1115 Congress
Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primry responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Hecht
Justice

NL: sm
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an appiication
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court i s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, l21 F.R.D. 284 (July 14,1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda- the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

Sincerel . ~

Hecht
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor. 

i. T.R.App.P. 40 (a) (3)(B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40 (a) (3) (C). The court must rule
against t.he affidavit by signed order with:Ln 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
4 0 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals ,but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
fo.r paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losi.ng a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.S., 746 S.W.2d 500
(Tex. App.--Houston (1st Dist.l 1988~nowrj.t), followed the
Corpus Christi. court's decisions in In re R.R. and In re R.H. In
V.G. an. indigent's appeal from a certifi.cati.on judgmen~ was
dismissed because the state's attorney did not receive the two-day
notice that a pauperl s affidavit had been 'file~. Reading between
the lines in V.G., it is possible the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have Come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987);- a per curiam
mandamus decision which seemed to provide some hope that notice
requirements would be construed with flexibiJ ity. The trial court
in this termination case had neglected -to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inabi.li ty was fll ed
stati.ng counsel i S intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a mo4el of precisi.on" sufficiently
fu 1 fll 1 ed the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court repòrter -was
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Mr. Thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and did not object too lack of proper
notice.

.
A recent case from Houston, Wheeler v. Baum, No. 01-88-

00919-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the F.irst Court of Appeals .in which the trial judge did not sign
the order_ determ.ining the -contest ~.¡ithin the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, theappel lant cannot prosecute an appeal without paying costs or
gi vingsecurity. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children IS Protective Services, received i.ts noti.ce and fil ed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the meri1:s of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). - -

The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725S.W.2d 527 (Tex. App.--
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. In dismissii;g the appeal because the
court reporter didnot receive the two-day notiçe, the 'court found
that handi.ng the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal serviceJ reason~ng that the court reporter cannot be
expected to read every exhibit so presented. Id .at 529.

An insidious aspect of the indigency appèal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter wi. thin two days, or on
the next busineSS day following two days, unless it is mailed. In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
749 S.W.2d l86 (Tex. App.--Dallas 198a- no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavitcf inability to pay costs should
be taken as true because the trial-court had sustained the
contest, but failed to enter a tim_ely written order. However, in
calculating whether appellant had properly used the "mailbo~
rule," T.R.App.P. 4(b), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 19B9
Page 4

reporter, the court ruled that since the affidavit was fi.ed on
Thursday, the 1 ast day to serve the reporter was Monday. Appe 1-
lant maj led the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not; it would
have been valid service. The court construed T.R.App.P. 4 (b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5 (a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objecti on was made
in the trial court by anyone.

THE FLAWS

The flaws in the procedure for indige'nts' appeals are
obvious.

First, two days is simply too short a time to get notice
out. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretari.es (and lawyers) neglect
to go to the post office on Friday, and wait unti J Monday to send
the mail .

Second, why is notice to the court rE porter required at
al l? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, a'i though this is the
sta.ted basis for requiring notice. Jones ~ Stayman, supra.
Presumably the court reporter, after noti.ce, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeaL. T.R.App.P.
53 (j). In criminal cases, T.R.App.P. 53 (j) (2), 'and Title 3 indi.-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c) , the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P-._ 40(a) (1), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount wi 1 1 cover the cost of preparing a
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Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appel late courts i treatment of the n,otice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes agai:1st the grain o.f
modern procedure. Absent a showing of harm by the state i s at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appe.al without
posting -a cost bond should never result in l,)ss of the appeaL.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to li.beralize the requirements and suggest the fol lowing
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inabil ity to pay costs on appeal shal 1 be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure. h

2. Amend T.R.App.P. 40(a) (3) (B) -to provide that the civil
notice requirement be the same as the criminal, Le., that the
cl erk noti.fy opposing counsel of the -filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40 (a) (3) (B) by del~ting the language
folJ owing the semi-colon ("otherwise . . ..) and substituting the
fo 1 lowing:

'"Should it appear to the court that noti ce has not been
given under this subsection the court shal i direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension. II

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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Mr. Thomas S. Morgan
February 9, 1989
Page 6

4. Instead of proposing that no bond or affidavj t be
filed (only notice of appeal be given), amend T.R.App.P.
40 (a) (3) (D) and place the burden on the party contestinq the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request ':0 waive bond.)

5-. Amend T.R.App'-P. 40(a) (3) (E) by adding the folJowing:

"Upon proof that the appellant is presently receivj ng a
governmental entitlement based on indi_gency, the court
shall deny the contest. If the court sustains the contest
and finds that .appellant is able to pay costs, the reasons
for such a finding shaJ 1 be contained in an order.
Evidence shal 1 be taken of the estima~ed cost of preparing
a statement of facts and transcript-."

6. Amend T.R.App.P_. 51, covering the transcript on
appeal, by adding a provision requiring the c:.erk to furnish a
free transcript on appeal if the appel lant is found unable to pay
costs. This should parallel T.R.App.P. 53 (jl (1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which al J ow the guardian (but not the attorney) ad
litem, who appeals in his representative capacU_ty to do so
without fj ling a cost bond, cash deposit or affidavit jn lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone els.e interested in this issue
at a mutua 1 ly convenient time.

Very truly yours,

M~~
MMC/cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in thE: Texas Supreme Court:-
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Mr. Thomas S. Morgan
February 9, 1989
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cc: Mr. Robert 0 ~ Dawson
University of Texas
Schoo 1 of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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RULE 190. Motions for Rehearing.

(a) Time for Filing. (No change)

(b) Contents and S.ervice. (No change)

(c) Notice of the Motion. (No change)

(d) Answer and Decision. (No. change)

eel Extensions of Time. An extension of time may be
granted for late filinq in the Supreme Court of a motion
motion for rehearinq. if a motion reasonably explaininq the
need therefor is filed with the Supreme. Court not later than
fifteen days after the last date for filinq the motion.

'~
I

"

" .,

.. ""'''a.

~
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(7131 665-3950 CwRelOv

MICHOL O'CONNOR
P. 0_ BOX 25337

HOUSTON. TEXAS 77265

August 17, 1987

Luther H. Soules, III
800 Milam Building
San Antonio, Texas 78205

Re: Extensions to time to file respondent's
brief and to file a motion for rehearing in the
Supreme Court.

Dear Luke,

The Texas Rules of Appellate Procedure do not have any
provision for extension of time to file the respondent's
brief or to file the motion for rehearing in the Supreme
Court. The last time I needed an extension of time to file a
motion for rehearing in the Supreme Court, one of the clerks
told me that the Court grants the motions even though there
is no provision for them. In order to be safe, I filed a
skeleton motion for rehearing and then amended it.

I suggest that we amend Rule 136, "Briefs of Respondents and
Other," and Rule 190, "Motion for Rehearing," to provide for
extensions. I have enclosed drafts or the two proposals.

I appreciated getting copies of the new rules. I needed them
for a paper for the appellate program in October. Thanks
again.

rul~
Michol Ö' ~onnor
MO' C/mb

Enclosure
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WRITER'S DIRECT DIAL. NUMBER:

April 27, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: Texas Rule of Appellate Procedure 15, 136 and 190

Dear Rusty:

Upon review of the SCAC Agenda I was unable to ascertain
whether you had been sent copies of the enclosed correspondence
from Chief Justice Howard M. Fender and Justice Michol O'Connor.
Therefore, I am forwarding same to you at this time. Please be
prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee. /'~;y yours,

( /AWU-\../ LUT,HER H. SOULESj III
LHSIII/hjh
Enclosure
cc: Honorable Nathan Hecht

Honorable stanley Pemberton
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September 6, 1988

~i~s
1- 7 Ji

1301 McKinney Strset Houston
Houston, T/lB 77010 Washingtøn, D.C.

Austin
Telephone: 713/651-6151 San AntonIoTelex: 78.2829 Oall..

London
Zurich

FUL8RIGHT & JAWORSKI

TO: Subcommittee on Rules 15 through 165-----------------------------------------

We will have a difficult jOb in following the
outstanding work of Sam Sparks and his subcommittee. As you
know, Sam dedicated a tremendous amount of time to the work of
this suhcommi ttee and the results showed it.

In any event, we need to begin our work for the coming
year. Accordingly, I enclose herewith a copy of the relevant
portion of the report of the State Bar of Texas Committee on
Administration of Justice for your review. You will note that
the committee recommended a change to 'Rule 107..

. I also en.Close a copy of a lett~t from ~g. D~
suggesting a change to Rule 72. ~. ~

Finally, enclosed is a copy of a letter from Judge
Antonio Zardenetta suggesting a proposed change to Rule 145.

I would appreciate receiving your comments on these
proposed changes within the next 10 days. I will then attempt
to see if we can reach a consensus on a recommendation to the
Supreme Court Advisory Committee.

I loo.k forward to working wl tn you.

DJB/st

your s ,~
Enclosures

cc: Justice William W. Kilga~lin
Luther H. Soules, -III, Esq.
Sam Sparks, Esq.

5929B
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ST A' l'EBAR OF 'l'EXAS

June 13, 1988. .

Honorable William W. Kilgarlin
Justice, Supreme Court of Texs
P. O. Box l2248

.Austin, Texs 78711

Mr'- Luther H: Soules, III
Chirm, SC Advisory Commttee
800 Milam Buildig
San Antonio, Texs 78205

Dear Justice Kilgarlin and Luke:

Duing the 1987-88 yèar', the Commttee on the Adstration of Justice
considered a number of proposed rues chges and a complete report of
the actions taken by the Commttee for recomendation to the Supreme
Court Advisory Commttee is attached.

If you have any questions about these actions, please let me know.

It has been a pleasue to serve as Chir of this Commttee for the
past year and I greatly appreciate the essistance both of you have given
_to the Commttee. I will look forward to serv as a member of the
Comm t tee for the next two years.

Respectfuy,

R. Dcak Bishop

RDB; eaa
Enclosues
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ACTIONS TA BY TI

COMMTT ON ADMINISTRTION OF JUSTICE
1987-88

1. Commttee voted to recommend amendments to the followig Rules: (The
finally adopted verSion of each Rule with appropriate comments is
attached)

Rule l07
Rule l66b

Rule 167

Rule l68
Rule 169

Rule 208

Rule 245

Rule 269

TR Rule l5a

TR Rule 121
TR Rule 182
Rule 687

Retur of Citation
Form and Scope of Discovery; Protective Orders; Supple-
mentation of Responses

Discovery and Production of Documents an Thgs for In-
spectio:i, Copyig or Photographig
Interrogatories to Parties

Requests for Adssion
Depositions Upon Written Questions

Assignent of Cases for Trial
Arguent
Grounds for disqulification and Recusal of .Appellate
Judges
Madam, Prohibition and Injunction in Civil Cases
Judgment on Affinice or Rendition

Requisi tes of Writ

2. Commttee voted to recommend that no chage be made 1n the follOwig
Rules: (Comments are attached)

Rule 38(c) Thrd Party Practice
Rule 51(b) Joiner of Clai and Remedies

Rule 62 Amendment Defined

Rule 63 Amendmnts
Rule 103 Who May Serve

Rule 206 Certification by Officer; Exbits; Copies; Notice of
Delivery

Rule 239a Notice of Default Judgment
",,

Rule 279 Submission of Issues
Rule 680 Temporary Restraining Orders
Rule 771 Objections to Report
Unpublished Opinions
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3. Commttee voted to recommend elimnation of the following Rule: (Commt
attached)
Rule 260 In Case of New Counties

4. The following Rules were deferred until the 1988-89 year as a more
complete study of the Notice_ Rules is being undertaken by Judge Don
Dean:

Rule 2la
Rule 72

Notice
Filing Pleadings; Copy Delivered to all Parties or
Attorneys
Special AppearanceRule l20a

5. Local Rules - Followig discussion of the model local rues, the Com-
mittee ADPTED aMOTION by Judge Curtiss Brown that the draft presented
by Professor Bill Dorsaneo constituted the apprpach the Commttee wished
to take with regard to the .local rues..
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PROPOSED RULE CHA~GE

Adopted by the

CONMITIEE ON ADMINISTRTION OF JUSTICE
1987-88

Rule l07. RE OF 6ì:I.-\3:ì:eN SERVICE

The retur of the officer or authorized person ... if he can
ascertain. NO CHGE.

- . Where citation is executed by an alterntive... by the court.

NO CHGE.

No default judgment shall be granted in any cause imtil the citation,

or process under Rule 108 or l08a, wîth proof of service as provided by

this rue or bv Rule 108 or l08a, or as ordered by the court in the event-- - _.__ __ _ _ .__
citation is executed under Rule 106, shall .have been on file wîth the

clerk of the court ten days , exclusive of the day of. filing 
and the day

of judgment.

COMM: The above amendmnt to Rule 107 is designed to clearly pro-
vide that a default judgment can be obtained where the de-
fendant has been served wîth process in a foreign country
pursuat to the provisions of Rule 10Ba.

'f

~
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PROPOSED RUL CHGE
Adopted by the

CmiruTI ON ADr-U~'ISTRTION OF JUSTICE

1987-88

Rule. l66b. Form and Scope of Discovery; Protective Orders; Supplementation
of Responses

1. Form of Discovery. No change

2. Scope of Discovery. E.'(cept as provided in paragraph 3 of this rue,
.uness otherwse limted by order of the court in accordance with these

rues, the scope of discovery is as follow: No chge
a. In General. No change

b. Documents and Tangible Thngs. No change

c. Lad. No change

d. Potential Parties and t-ltnesses. No chage

e. Exerts and Reports of Exerts. Discovery of. the facts known, mental

impressions and opinons of experts, otherwse discoverable because

the inormtion is relevant to the subject matter in the pending

action but whch was acquired or developed in anticipation of litiga-

tion and the discovery of the identity of exerts from 
whom the in-

formtion may be learned may be obtained only as follows: No change

(1) In Geeral. A party may obtain discovery of the identity and

location (name, address and telephone numer) of an exert who may be

called as a witness, the subject matter on which the witness is ex-

pected to testify, the mental ~pressions and opinons held by the

ex~rt and the facts known to the expert (regardless of when the

factual informtion was acquired) which relate to or form the basis

of the mental imressions and opinions held by the expert. -The

disclo5Ue of the same informtion concerng an expert used for
consultation~ and who is not exected to be called as a witness at

trial is required if the expert's work product form a basis either
in whole or in part of the opinions of an exert who is to be called

a wi tness or if the consul ting expert's opinions or impressions have

been reviewed ~ ~ testifving expert.

(2) Reports. A party may also obtain discovery of dociments and

tangible things inCluding all tangible reports, physical models,
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compilation of data and other material prepared by an exert or

for an exp~rt in anticipation of the expert's trial and deposition

testimony. The disclosue of material prepared by an exert used

for consultation is required even if it was prepared in anticipation

of litigation or for trial when fe fo~ ~ b~~f~ efehe~ in whole o~

inpB~e of ehe opfnfon~ of en e.'qe~e who f~. eo be eBlled B~ B ~i:ène~~

the expert's work product forms a basis either in 
whole .2 in partof the opinions of !: exert who is to be called .2 wi tness or if the

consul ting exPert's ooinions or impreSSions have been reviewed .Q a

testifying exoert.

(3) Determation of Status. No chge
(4) Reduction of Report to Tangible Form. No chage

f. Indemty, Insuing and Settlement Agreements.' No change

g. Statements. No chage

h. Medical Records: Medical Authorization. No chage

3. Exemptions: The following matters are protected from disclosue by

privilege:
a. Work Product. No change

b. Exrts. The identity, mental imressions an opinions of an exert

who has been inormlly consted or of .an exert who has been re-
tained or specially emloyed by another party in anticipation of liti-

gation or preparation for trial or any docuents or tengible thigs
containng such inormtion if,the exert will not be called as a
witness, except tha.t the identity, mental impressions and opinons

of an exert who will not be called to testify and any documents or

tangible thigs containg such impressions and opinons are ais-

coverable if the exert's work product form a basis either 
in whole

or in part of the opinons of an expert who will be called as a witness

.E if the_~.onsulting expert's opinions or impressions have been reviewed

.È a testifying exoert..

c. Witness Statements. No change

d. Party Commications. Wfeh ehe exc:ek'efon of df~c:o'te~able c:ol'f-
eBefon~ k'~epa~ed by o~fo~ expe~e~; and oeher df~eo'te~~ble eOl'f-

e~ei:on~; ~ommicationsbetween agents or representatives or. the
employees of a party to the action or commications between a party

and that party's agents, representatives or employees, when'made

subseguent to the occurrence or transaction upon which the sut is

based, and in anticipation of the prosecution or defense of the
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c1.air made a part of the pending litigation. Ths exemption does

ude comiications prepare _ __ experts that ~

otherwse discoverable. For the purose a pho
graph iSI2gJ~.."a~efl

,~~
~Privileged Informtion. No change

4. Presentation of Objections. No chage

5. Protective Orders. No change

6 . Duty to Supplement. No change

CO~~: To elìmate the contradictionbétween Rule 166b 2.e(1) and (2)
and corresponding--Rule l66b 3.b, the three areas have been
modified to mae discoverable the impressions and opinions of
a consuting exert if a testifying expert had reviewed these
opinions and material, regardless of whether or not the
opinons and material formed a basis for the opinion of a
tes tifying exert.

With regard to Rule l66b 3.d, there has been some confusion
over the meanng of the phrase "and other discoverable com-
mucations" as published by West Publishig Company in its
current Texas Rules of Civil Procedure hadbook. To elimnate
this confusion, the rue was been redrafted' and deletes the
confusing phrase. As modified, the intent of the 

rue with
regard to corrcations between employees of a party' is now
clear. To further improve upon the languge of the 

rue , it
is suggested that the provision with regard to experts be
separately stated at the end of the Rule.

lÁ A
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PROPOSED RULE CHGE

Adopted by the

COMHITl ON ADMINISTRTION OF JUSTICE
1987-88

Rule 167. Discovery and Production of Documents and Thgs for Inspection,
Copying or Photogrâphig.

1. Procedure. No chage

2. Time. The request may, without leave of court, be served upon the

plaintiff after commencement of the action and upon any:other party

with or after service of the citation and petition upon that party.

The request shall be then served upon every party to the- action. The

party upon whom the request is served shall serve a written response

and objections, if any, within 30 days after the service of the request,

except that if the request accompanes c¡tation, a defendant may serve

a written response and objections, if any, withi 50 days after service

of the citation and petition upon that defendat. Objections served

after the date on which a response is to be ßerved are waived unless----.- - . -.-- -
an extension of time has been obtained J2agreement .2 order of the

court or good cause is shown for the failure to object within such

period. The time for mang a response may be shortened or lengthened

by the court upon a showig of good cause.

3. Custody of Originls by Parties. No change

4. Order. No chge

5. Nonparties. No chage

COMM: The purose of the modification of Rule 167(2) is to provide
for a waiver of objections provision so that Rule l67 and
Rule 168 conform. Absent such a 

revision, it is unclear
whether objections are waived under Rule 167, if not served
on or before the date a response is to be served. The
modification, as suggested, will not permt oDjections to
be served after the date on which a response is to be
served without agreement, order of the court or good cause.
The amendment follows_the sinlar provi~ion of Rule l68.
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PROPOSED RUL CHGE

Adopted by the

COHMITI ON ADHDITSTRTION OF JtSTICE
1987-88

Rule 168. Interrogatories to - Parties
Any party may serve upon any other party written interrogatories to

be answered by the party served, or, if the party served is a public or

private corporation or a partnership or association, or governental
agency, by an officer or agent who shall fursh such inormtion as is

available to the party. Interrogatories may, without leave of court, be

served upon the plaintiff after commencement of the action and upon any

other party with or after the service 
of the citation and petition upon

the party. No chage

1. Service. w'hen a party is represented by an attomey, service of

interrogatories and answers to interrogatories shall be made on the

attomey uness service upon the party hielf is ordered by the court.
No chage
A partv serving interrogatories or answers nnder this rue. shall not

file such interrogatories or answers with the clerk of the court uness the
court upon motion, and for good cause, permts the same to be filed.

2. Scope. No chage

3. ProcedÙre. No chage

4. Time to Answer. No chage

5. Number of Interrogatories. Na chage

6. Objections. No chge

Cm1l1E: Prior to the 1988 amendments to the Texas Rules of Civil Pro-
cedure, Rile 168- provided for the filing of in.terrogatories
or answers with the clerk of the court. The 1988 amendment
deleted that part of Rule 168 and accordinly, no longer
imposed a filing requirement. The sugges ted modicationwill
therefore not chage th~ existing rue but merely clarify the
intent of the amendment and expressly prohibit the filing of
interrogatories or answers with the clerk of the court Without
court order. Also, the suggested modification of Rul7 _168 will
conform this rue to the simlar provision contained 1n Rule 167
with reg~rd to the filing of interrogatories or answers with the
clerk of the court.
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PROPOSED RUL CH\;GE

Adopted by the

CmlNI'I ON ADNINISTR.i\TION OF JUSTICE

1987-88

Rule 169. Requests for Adssion
1. Request for Adssion. At anytime after the defendat has made

appearance in the cause, or time therefc~ has elapsed, a party may

serve upon any other party a written request for the admssion, for

puroses of the pendig action only, of the truth of any matters

withi the scope of Rule l66b set forth in the 
request that relate

to statements or opinions of fact or of the application of law to

fact, includig the genuieness of any documents described in the

request. Copies of the documents shall be served with the request

unless they have been or are otherwse furshed or made available

for inspection and copying. Whenever a partr is represented by an

attorney of record, service of a request for admssions shall be
made on his attorney uness service on the party hielf is ordered

by the court. A true copy of a request for admssion or of a written

answer or objection, together with pro~f of the service thereof as

provided in Rule 21a, shal be filed promptly' 
in the clerk's office

by the party mag it. No change

Each matter of which an admssion is requested shall be separately
set forth. 'Te matter is admtted without necessity of a court order

uness,withi thirty (30) days after service of the request, or withi:i
such time a~~ the court may allow, or as otherwise agreed to ÈY the parties,

the party to whom the request is directed serves upon the party request-

ing the admssion, a written answer or objection addressed to the matter,

signed by thè party or by his attorney, but, uness the court shortens

the time, a defendant shall not be required to serve answers or objections

before the expiration of forty-five (45) days 'a.-fter service of the cita-
tion and petition upon hi. No request shall be deemed admtted uness-i _ .
the request contains a notice that the matters included in the request

will be deemed admtted if the recipient fails ~ answer or object within
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the twe allowed ÈY t:-s rue and stated in the request. If objection

is made, the reason t~erefor shall be stated. The answer shall

specifically deny the ~tter or set forth in detail the reasons

that the ansering pa:;,. canot truthfully admt or deny the intter.
A denial shall fairly~eet the substance of the requested admssion,
an wilen good faith requres that a party qualify his answer or

deny only a part of t.~ematter of tvich an admssion is requested,

he shall specify so r.c.i- of it - as is true and qualify or deny the

reminder. An anerirg paty may not give lack of informtion or

knowledge as a reason for failure to admt or deny uness he states

that he has made reascnable inquiry and that the informtion known

or easily obtainable by hi is inufficient to enable hi to admt

or deny. A party i;ilo considers that a matter of whch an admssion
is requested presents a genuie issue for trial may not, on that

ground alone, object :0 the request; he may, subject to the pro-

visions of paragraph 3 of Rule 215, deny the matter or set forth

reasons why he canot admt or deny it.

2. Effect of Adssion. Xo é-age

co~~: The chage in Rule 169 is designed to provide notice to recipients
of requests for ad~ssions that failure to respond within the
allowable time wi.ll resut in the requests being deemed admtted
without the necessity' of a court order.. Ths will prevent the
potential for abue of Rule l69 in actions involving pro se
parties. The rue is also amended to provide for an agreement
of the parties for additional time for the recipient of the re-..
quests to file a.ers or objections. Ths chage will allow
the parties to agree to additional time withi whch to answer
without the necessit:r of obtainng a court order.
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PROPOSED RUL CHGE

Adopted by the

COMMTl ON ADMINISTRTION OF JUSTICE
1987-88

Rule 208. Depositions Upon Written Questions

1. Serving Questions; Notice. After commencement of the action, any

party may take the testimony of any person, includg a party, by

deposition upon written questions. ~ave of court, granted with or

without notice, nnst be obtained only if a party seeks to take ~

depOSition prior to the apoearance day of anv defendant. The

attendance of witnesses and the production of designated item may

be compelled as provided in Rule 201.

A party proposing to take a deposition upon written questions

shall serve them upon every other party or his attorney with a

written notice ten days before the deposition is to be taken. The

notice shall state the name and if known, the address of the deponent,

the suit in ~hich the deposition is to be used, the nae or descriptive
title and address of the officer before whom the deposition is to be

taken, and if the production of documents or tangible thigs in

accordance with Rule 201 is desired, a designation of the item to

be produced by the deponent either by individua item or by category

and whch 'describes each item and category with reasonable particularity.

A party may in his notice nae as the witness a poublic or privatë

corporation or a partnership or association or goverental agency an
describe with reasonable particularity the matters on whch exatic~
is requeste4~ In that event, the or~anization so naed shall designate

one or more officers, directors or maaging agents, or other persons to

testify on its behalf, -and may set forth, for each p~rson designted,

the matters on which he will testify. A subpoena shall advise a non-

party organization of its duty to make such a designation. The person

so deslgnted shall testify as to matters known- or reasonably available

to the organzation. This paragraph does not preclude taking a deposition

by any other procedure authorized in these tules.

2. Notice by Publication. No change 0 0 3 7 .i



3. Cross-Qestions, Redirect Questions, Recross Questions and Fo.rl

Objections. No chage

4. Deposition Officer; Interpreter. No change

5. Officer to take Responses and Prepare Record. No change _

COMM : Rule 208 is silent as to whether a deposition on v.itten
questions of a defenaat could be taken prior to the appear-
ance date. Rule 200 pennts depositions upon oral exna-
tion of defendants prior to appearance date with pennssion
of the court. As modified, Rule 208 will conform to Rule
200 and permt the deposition on written questions of de-
dendant prior to appearance date with permssion of the
court.

O 0 " ~, r....i)



PROPOSED RULE CHGE

Adopted by the

CONMITI ON ADMISTRTION OF JUSTICE
1987-88

Ruie 245. ASSIGmlE OF CASEs FOR TRIAL

Unless otherwse provided, the èourt may set contested cases on
motion of any party, or on the court i s own motion, with reasonable notice

of not less than forty-five ~en days to the parties, or by agreement of

the parties. Provided, however, that when_a case previously has been set

for trial, the court ~reset said contested ~ to .Ê later date .2 anv
reasonable notice to the parties or ÈY agreement of the parties. No ncon-

tested cases may be trial or disposed of at any time whether set or not,

and may be set at any time for any other time.

003~.'6



PROPOSED RUL CHAi.'IGE

Adopted by the

CO~lMmE ON ADHINISTRTION OF JUSTICE .
1987-88

Rule 269. Arguent
(a) No changge

(b) . No change
(c) No chage

(d) No change

(e) No change

(f) No chage
. 0..

(g) The court will not be required to wait for objections to be made

when the rues as to arguents are violated; but by should they not
be noticed and corrected by the court; opposing cOlmsel may ask leave

of the court to rise and present his point of objection. But the

court shall protect counsel from any unecessary interruption made

on frivolous and unportant grolmd.

(h) No chage

CO~~: Ths chage was made simply to COrrect a typographical error.
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Rule 15a. Grounds For Disqualification and Recusal of Appellate

Judges

(1) (No 'Change)

(2) Recusal

Appellate judges ShOU ld recuse themse 1 ves in
proceed i ngs in whi ch thei r impart ial it Y mi ght reasonab 1 y be

questioned, including but not limited to, instances In which they

have a personal bias or prejudice concerning the subject matter

or a party, or personal knowledge of disputed evidentiary facts

concern i ng the proceed i ng. In the event the court is evenly

divided the motion to recuse shall be denied.

COMfENT: The present rUle does not contain a provision
dealing with an en banc evenly divided court on a motion to
recuse. The proposed amendment will deal with that Situation
without the necessity of bringing in a visiting judge to break
the tie. The bringing in of another judge would cause
unnecessary difficulties and delays and potential emba~rassment.
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PROPOSED Rl;LE CHGE

Adopted by the

CmlMTIEE ON ADMINISTRATION OF JUSTICE
198ï-88

Texas Rules of Appellate Procedure

Rule LZL. Mandas, Prohibition and Injtmction in Civil Cases.

(a) Commencement. An original proceeding for a writ of madams,
prohibition or injuction in an appellate court shall be commenced

by delivering to the clerk of the court the followig:

(1) No chage

(Z) Petition. The petition shall include this inormtion

and be in this form:

(A) No chage

(B) If any judge, court, tribtmal or other person BE

intity re~l'ondent in the discharge' of duties of a public

character is required 1? law, to be made a party, n~ed a~
re~l'ondent, the petition shall disclose the naes of the

parties to the cause below and the real parties l'arty in interest,
if any, or the l'arty whose interests would be directed affected

by the proceeding. In such event, the caption of the petition

shall ,in lieu of the name of the judge, court, tribtmal or other

person or entity acting in the discharge of duties of 2. public
character, name as relator or respondent the parties to the cause

below who would be affected 1? the proceeding, according!£ their

respective .alignent in the matter. The body of the motion or
petition shall state the name and address of each relator and. --.__. . . .... .__
respondent, including any judge, court, tribtmal BE other person

or entity acting in the discharge of duties of a public character

and each partv to the caùse below who would be affected 1? the

proceeding, and real party in interest whose interest would be

directlv affected1? the proceeding. A real party in interest
is a person or entitv _ other than a part", to the cause below, but

does not include any judge, court, tribtmal or other person or

entity in the discharge of the duties of a public character.
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CO~'IENT: The proposed amendment eliminates a misleading
impression created ,by the existing rule. Under the 

current version ofsubdivision (a)(2)(B) the Judge or the- court involved is named as
respondent. This creates the erroneous impression in the minds of the
pub 1 ic tha t the judge or court is being sued 1n the trad1 tiona I sense.
An even more serious problem arises where a trial judge files a
petition for mandamus against a court of appeals in the Supreme Court
to seek "rev I ewn of the respo-ndent 's prev I ous i y rendered order
granting a litigant's petition for mandamus filed in the respondent
court. As Judge Michael Schattman so aptly stated: "This allows a
credulo~s press and public to write and believe that the judges are
suing each other. It is bad form and bad public relations."

The proposed amendment requJ res the capt ion to name as
petitioner the Øarties to the cause below adversely affected by the
court's action complained of, instead of the actual petitioning judge,
if any, and the name of the respondent to be that of the parties to
the cause be low favo red by such-- act ion, ins t ead of the ac t ual
respondent judge or court. In situations where there is no party to
the cause below aligned with the actual petitioner or respondent who-
is a public official or entity, such as where no lawsuit i.s pending
and the petition is directed to an executive officer or some agency
official, that officer or official woulçj be the named respondent inthe caption as well as disclosed in the body of the petition as the
actual respondent.

An example of a real party in interest as defined in the
proposed amendment is a child who is the subject of a motion to modify

'child support and the managing conservator has filed a petition for-
mandamus to compel the trial judge to transfer the cause to the countyof the child's residence. The child's name and address must be
disclosed in the petition. The managing cons.ervator is th~actual
petitioner and the petitioner named In the caption. The trial Judge
Is the actual respondent, but the possessory conservator Is named as
respondent In the caption because he Is the party to the cause below
who was favored by the trial court's action, i.e., the denial of the
motIon to transfer.
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Rule 182. Judgment on Affirmance or Rendition

(a) (No change)

(b) Damages for Delay.

Whenever the Supreme Court shall determine tha t
application for writ of error' has been taken for delay and

without suff icient cause,. then. the court may (;'-as-~a"l-e.f-ilS
ft:a~A'efHT 1 award each prevai I ing respondent an amount not to
exceed ten percent of the amount of damages awarded to 

such
respondent as damages aga ins t such pet i t i oner.

I f there is no
amoun t awarded to the pr-eva i ling r-espondent as money damages,

then the court may awar-d (T-as-~a"l-e.f-ilS-ft:a~"'efHT 1 each
preva 11 ing responden t an amoun t no t to exceed ten times the to ta I

taxable costs as damages against such pet it ioner.

A request for damages pursuant to this rule, or an

imposition of such damage.s without request, shall not authorize

the court to cons ider allegat ions of err-or- that have not been

J~;irWi se proper ly preserved or- presented for rev iew.

COrvENT: Justice Kilgarlin raised the question on
"ether or not the Supreme Court under this rule was required to
3nt a writ and enter a judgment before being able to assess t~e
,ction authorized bY the rule. By deleting the language noted
lm th~ rule, the Court will have authority to aSSess sanctions
hout granting..a writ and entering a judgment in the case.
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PROPOSED RULE CHGE

Adopted by the

Cm1MTI ON ADMINISTRATION OF JUSTICE
1987-88

Rule 687. Requìsites of Writ
The writ of injmiction shall be sufficient if it contains substantially

the following requìsited: No chage
(a) No change

(b) No chge
(c) No chage

(d) No change

(e) If it is a temporary restraining order, it shall state the day.

day and time set for hearing, which shall not exceed fourteen ten

days from the date of the court's order granting such temporary

restrainig order; but if it is a temporary injuction, issued after

notice, it shall be made returable at or before ten o'clock a.m. of

the Nonday next after the exiration of twenty days from the date

of service thereof, as in the case of ordin citations.
(f) No change

CONMENT: This chage was made to bring Rule 687 into conformty with

the 1988 chge in Rule 680.
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PROPOSED RULES CHGES

Cansìdered by the

COMMTtEE ON AD~!INISTRTION OF JUSTICE
1987-88

The Cointtee vated to. recammend to. the Supreme Caurt Advìsory Cainttee
that NO CH';GE be made ìn the follawing Rules:

Rule 38(c) and Rule 5l(b)- The subcainttee felt that ìf the languge
regardìng dìrect actìo.ns is elimnated fram the Rules, ìt might gìve the
ìmpressian that a cause of actìon af that nature naw exists. Since the
Supreme Caurt Advìsory Cainttee ìs cansìderìng "Dìrect Actìons", the
subcointtee recommended that no. change be made by COAl at this tìme.

Rule 62 and Rule 63 - These Rules deal with amendments to. pleadings
and a questìan was raìsed as to. whether the filing af a counterclaim ìs
consìdered to be an amended pleadig. Praf. Darsanea said a caunterclaìm
is nat cansidered to be separate from the answer and is a pleading. Astraw vate by held and the Cainttee vated to. make no. chage in the Rules.'

Rule 103 - Rayce Calem, an attorney fram Denton, had requested a
chage ìn this Rule, mrch deals with the afficer who. may serve, i;iÜch
wauld allaw the present procedure set aut in the Rule ar far servìce by
any privateìndividuaL. The Rule was amended January l, 1988 to. pennt
servìce by maìl by an officer of the county ìn which the case ìs pendìng
ar the party is faund and also. service by the clerk af the caurt. It
was the Cointtee i s cansensus that the 1988 amendment taak care af the
prablem.

Rule 206 - Gearge Pletcher af Haustan expressed his concern about
Rule 206 wi th reference to the original of a deposi tian being delì vered
to. the attarney or party who asked the first, questian and thereafter,
"upan reasanable request, mae the ariginl depasitian transcript
available far inspectian or photacapying by any ather party to. the SUt."
The subcanmttee felt the Rule shauld be left .as it is insofar as the
oblicatian of the custadial attarney to permt any party to revìew the
depasitian. If capying is to. be done, it mut be dane by 

the reporter
who. made the -transcript. Canmttee vated no chage.

Rule 239a - Attorney Ralph Kinsey af Laesa had suggested that it
wauld be helpful if the clerk in campliance with Rule 239a wauld send a
capy af the natiëë to. the plaintiff ar attorney and file a capy af the
natice in the file of the case.' The subconmttee agreed unanously
that there was no imediate_ reasan to change Rule 239a at this time.

Rule 279 - New languge added to. the Rule on January 1, 1988 stated
that a claim that the evidence was legally or factually ìnsufficient to.
warrant the submssian af any questìans made be made for the first time
after verdict, regardless af whether the submssian af such quest~an was
requested by the camplainant. Several peaple had abjected to. the new
language because "factual insuficiency" is never a valid camplaint to.
the submissian af any issue but anly to. the answer. An amendment was
offered that the last sentence af the Rule be amended to. read: A claim
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that a question should not have been submtted because either the evidence
was legally insuficient to warrant its submission or the answer was con-
clusively established by the evidenCe as a matter of law may be made for the
first time after verdict, regardless of whether the subssion of such ques-
tion was requested by the complainant." A IDIION to TALE the proposed
amendment was AOPT by a vote of 8 to 4.

Rule 680 - Judge John Marshall of Dallas had requested that this Rule
be modified to cause the writ, since it is effective only upo¡i service,
to be returable on the Friday next after the expiration of two days,
excluding the date of service. Mr. Baggett, chirm of the subcoimttee,
talked with Judge Marshall about the Rule and recommended that no chage
be made.

Rule 771 - Emerson Stone' of Jacksonville stated that this Rule does
not provide a time limt withi whch a party nnt act to file his ob-
jections. The subcoimttee considered the request but voted to mae no
change in the Rule..

Unpublished Ooinions - Some members of the Court felt that the Supreme
Court should promugate a rue authorizing the curent practice of order-
ing an unpublished court of appeals' opinon to be published in appropriate
circumtances and had asked COAJ to look at the matter. Judge Brown stated
that he felt the Court of Appeals needed to control these matters as opposed
to the Supreme Court.. If the Supreme Court wants to have an opinion pub-
lished it has the pOwer to enter an order. The Coimttee voted to make
no c:hange at this time.
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~~ LIt~V_Q. -t ~
Minton, Eitrton, Foster &Co¡¡in~iø.-'t~ lj

Mr. Luther H. Soules III
Chairman, Supreme Court

Advisory Committee
175 E. Houston Street
San Antonio, Texas 78205

Attorneys at Law. A Proiessional Corporation. 1100 GtiaJaltipe. Atistin. Texas 78701. ( 5121476-4873

~-¡).!V stl:l.//.7
~Lv - 'l~ ':

T (Jc?d~

August 8, 1988

Dear Mr. Soules:

In reviewing the 1988 amendments to the Texas RUles of Civil
Procedure, I noticed that Rule 72 (copy enclosed) now. requires
that a copy of a pleading, plea, or motion be delivered only to
"the adverse party," rather than to ¡'all parties." With all due
respect, I suggest that this amendment be reconsidered.

Even if a party is not an "adverse partyll with respect to a
particular pleading, plea, or motion, that party's interest may
nonetheless be affected by the pleading, pIe_a, or motion or by
any disposition thereon. Under amended Rule 72, however, thatparty would not even receive notice of the filing of the
pleading, plea, or motion or of any hearing or disposition
thereon.

For instance, suppose one of several derivative plaintiffs
fails to answer interrogatories propounded by one of several
defendants, and a motion for sanctions is filed. Suppose further
that the nonoffending plaintiffs rely upon the filing of the
offending plaintiff's initial pleading in support of their
assertion that the statute of limitations has not run _ on the
plaintiffs' . derivative claims. Under amended Rule 72, it would
appear the cOurt could, without notice to the nonoffending
plaintiffs, strike the offending plaintiff's pleadings assanctions for her abuse of the discovery process, thereby
depriving the nonoffendLng plaintiffs of a defense to the
defendants' plea of limitations. The nonoffending plaintiffs
would have been effectively deprived of the opportunity to oppose
the motion for sanctions, which so vitally affects their
interests because they were not lIadverse parties" as to_ .that
particular motion. Similar ly, the other defenda.~ts, which would
clearly have an interest in -supporting the motion for sanctions,
would have - no notice of its filing or of any hearing thereon.
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'-Mr:-- Luther H. Soules III
August 8, 1988
Page 2

A similar situation is presented by the filing of a motion
for leave to file a third-party claim. Although the plaintiff
may not be an "adverse party" as to that particuiår motion, her
interests may nonetheless be affected if the joinder of an
additional party delays trial of the case, increases the amount
of necessary discovery, etc. Despite the obvious potential for
affecting the plaintiff's interests, Rule 72 would not require
delivery of a copy of the motion to the plaintiff.

Since the rule already limits the numer of copies required
to be delivered in instances in which there are more than four
parties entitled to receive a copy of the pleading, plea, or
motion,' the additional copying and mailing costs imposed by
requiring delivery to "all parties" would not appear SUfficiently
substantial to justify the 1988 amenament to Rule 72.

Thank you for your attention to this matter.

Sincerely,~Æ.~
Sarah ¡ ~~ncan
For the Firm
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Rule 71. Misnomer of Pleading

When a party has mistakenly designated any plea or Pleading,
the court, if justice so requires, shall treat the plea or
pleading as if it had been properly designated. (Pleadinqs shall
be docketed as ori inall desi nated and shall remain identified
as desJ.qna ted, unless the court orders reàesiqnai:ion. Upon court
order filed with the clerk, the clerk shall modify the docket: and- ;all other clerk records to reflec.t redesiqnation. J

Rule 72. Filing Pleadings; Copy Delivered to All Parties_ or
Attorneys

Whenever any party files, or asks leave to file any plead-
ing, plea, or motion of any character which is not by law or by
these rules required to be served upon the adverse party, he
shall at the same time either deliver or mail to ei::1-pc!!~~es (the
adverse party) or f!~S Jtheirj attorney (s) of record a copy of
such pleading, plea or motion. - The attorney or authorized
representative of such attorney, shall certify to the court on
the filed pleading in writing -over his personal signature, that
he has complied with the provisions of this rule. If there 

ismore than one adverse party and the adverse parties are repre-
sented by different attorneys, one copy of such pleading shall be
delivered or mailed to each attorney representing' the adverse

. parties, but a firm of attorneys associated in the case shall
count as one. Not more than four copies of any 

pleading , plea,or motion shall be required to be furnished to adverse parties,
and if there be more than four - adverse parties, four copies of
such pleading shall be deposited with the clerk of court, and the
party filing them, or asking leave to file them, shal.l inform all
adverse parties or their attorneys of, record that such copies
have been deposited with the clerk. The copies 

shall be de-livered by the clerk to the - first four applicants entitled
thereto, and in such case no copies shall be required to be
mailed or delivered to the adverse 

parties or their attorneys bythe attorney thus filing the pleading. After a copy of a plead-
ing is fúbiishe,d - to an attorney, he cannot require another copy
of the same pleading to be furnished to him.

Comment: The amendment restores the rule to the pre-1984 version
in that it now requires service only on the adverse party.

Rule 87. Determination of Motion to Transfer

1. Consideration of Motion. (No Change).

2. Burden of Establishing Venue.

(a) In General. A party who seeks to maintain venue of the
action in a particular county in reliance upon See~~eft-l (Section

A-7
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Hon. Antonio A. Zardenetta
Illth Judicial District
Laredo, Texas 78040

Dear Judge Zardenetta:

I am in receipt of your letter of May 19, 1988 regarding
the proposed changes to the Rules of -Civil Procedure, and I
appreciate your taking the time to write.

I have forwarded a copy of your letter to Luther H. S"oules,
III, Chairman of the Supreme Court Advisory Committee.

Sincerely,

Wi 11 J am W. K i 19.a r 1 in

WWK: sm

J xc: Mr. Luther H.Soules , III
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Hon. William Kilgarlin
Associate Justice
Supreme Court of Texas
Supreme Court Building
Austin, TX 78701-

Mr. Doak R. Bishop, Chaiman
State Bar Committee Administration

of Justice Committee
2800 Momentum Place
1717 Hain
Dallas, TX 75201

Re: Advisory Committee on the Rules
of Civil and Appellate Proce-
dure

Texas Rules of Civil Procedure 145
Affidavit of Inability

Texas Rules of Appellate Proce-
dure 40;-Appeal in Civil Cases

Texas Rules of Appellate Proce-
dure 53(j) --Free Statement of
Facts

Dear Judge Kilgarlin and Mr. Bishop:

tered a problem with
~idavit of Inability, and Texas
Appeal. in _Civil Cases, an o.

s; all, of course, with regard to Civi roceëding~.--
ecently, my Court Reporter. prepared a Statement of Facts for an In-

digent Party whom the Court determined to be Indigent, after a hear-
ing for that purpose, by virtue of Texas Appellate Procedure Rule 40.
The cost of the Statement was substantial. The Court Reporter's re-
quest for payment was rejected py the County, as per Texas Appellate
Procedure Rule 53 (j) . This past week, we had another similar situa-
tion, and I can readily foresee numerous other cases proceeding in

. the same fashion, either because of T.R.C.P. l45, O~ that rule, if
cons.trued together wit.r: Texas Rules of Appellate Procedure Nos. 40
and 53 (j ) . .
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Hay 19, 19?j8
Page 2

I do notrnean, by any means, to deprive parties who are genu-
inely indigent of eheir just and laYlful right to access to our
courts. I am, hm.¡ever, having a more difficult time comprehending
the inequity, eo say the lease, of cocnensaeion for servic¿s ren--
der.ed to re!Jorters in crimi 1 ,. ori.;~~~ ;..,- ,?nf' ior civil líti-
~aciop. 4 - ,e auper t s Affidavit, under Ru1e ~J, se
as a the basis, in whole or -in part, for the Appellant's alleged
indigency for the hearing called for under Appellate Procedure Rule
40, or may that indigency hearing proceed ane-ç.¡ with the burden of
proof, as called for under the rule? If it does, then, under Appel-
late Procedure Rule 40, the Court Reporter would conceivably be con-
testing that Affidavit, and/or others, for the first time. But,
i::regardless, if india . established, the result is the sarne--
Appellate ,. 1 the Reoort.er an', cor:mensat' n
or -ç.¡at can easily be vo uminous anå costlv tatements 01: Facts.

..
Another query is whether, under T. R. C. P. l45, the Court can

compel payment of court costs, including those of the Inåigent Party,
by any non-indigent party, incluåing the Defendant, before Judgment;
or only by the prevailing party, after Judgment and in the lateer
instance, that WQuld include the indigent party, assuming a substan-
tial monetary award was granted to cover court cos ts. If the Court
can, prejudgment, compel payment of court costs by any non-indigent
party, the County, .through the District CIgrk, could conceivablyand as .a matter of course and procedure, derive some of these costs,
otherr,.ise_ unpaid by the indigent party(ies). And the same would
be true if these costs were to be paid by the prevaiLing party,
whether the Indigent or the Defendant, thereby as suring the payment
of court cos ts and the indigent party' 5 (ies ') acces s rights to our
courts.

Under rule of Appellate Procedure 40, must Counsel for the al-
leged Indigent Party certify by affidavit, or otherwise, that he/ she
is providing legal services on a Pro Bono basis, or on a contingency,
as a factor for. the Court to consider under the Rule 40 hearing?

Enclosed please find copies of my Court Reporter's letter to
our County Auditor, my letter t.o our Presiding Administrativ~ Judge
and our County Judge and our State Legislators, a copy of our Pre-
siding juåge i s letter to the Hon. John Hill and his letters to Ms.
Anna Donovan, our Court Reporter, all dealing with this dilemma.

As a practical matter, until this problem can be fairly addressed
and resolved, I believe there i;.¡ould be no other recourse for "a Courtother than to allow his/her Official Court Reporter out-of-court tÜ::.e
to prepare and timely file the-Indigent Party's Statement of Facts
while engaging a Deputy Court Reporter to provide in-cour~ services;
in either case, the county to pay for these expenses.
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May 19, l'j8ß
Page 3

Please favor i:e with your comments and suggestions, so that we
may act in the best interests of a due administration of justice for
all concerned.

Z/yo
Enclosure

Sin.~ereiy,,~ J

(J- IIi " 1 : .. ~

. ¡~ / I, / .f
lli 'l /-i' I,),-,!i .-' ''-~,,\ I~./ / / l.¡~

ANTONIO A. ~DENETT. .I /
xc: Hon. Manuel R. Flores

Hon. Elma T. Salinas Ender
Hon. Raul Vasauez
Hon. Andres "Àndy" Ramos
Hon. Manuel Gutierrez
Ms. Maria Elena Quintanilla
Mr. Emilio Martinez
Mr. Armando X. Lopez
Ms. Rebecca Garza
Ms. Trine Guerrero
Ms. Anna Donovan
Ms. Bettina Williams
Ms. Rene King
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LAW OFFICES

SOULES. REED B BUTTS

800 MILAM BUILDING" EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

KENNETH W_ ANDERSON
KEITH M_ BAKER

STEPHANIE A BELBER

CHARLES D. BUTTS
ROBERT E_ ETUNGER
MARY S_ FENLON

PETER F. GAZDA
REBA BENNETT KENNEDY
DONALD l- MACH
ROBERT D_ REED
SUZANNE LANGFORD SANFORD
HUGH L SCOTT, JR.
DAVID K. SERGI
SUSAN C SHANK
LUTHER H_ SOULES III
W_ W. TORREY

WAYNE i- FAGAN

ASSOCIATED COUNSEL

TELEPHONE

(512) 224-9144

TELECOPIER

(512) 224-7073

August 10, 1987

TO ALL SUBCOMMITTEE CHAIRPERSONS:

Enclosed is a letter from Mr. F. John Wagner, Jr., requesting
that the alphabetical and numerical designations of the Rules of
Civil Procedure be conformed. Please have your subcommittee
review the rules within your purview to ascertain whether such
changes are necessary and prepare a report to be given at our
next scheduled meeting .

LHSIII/tat
enc losure
cc: Justice James P. Wallace

Mr. F. John Wagner, Jr.

III
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MICHAEL C. AINBINDER
JACQUELINE 5_ AKINS
WILEY N_ ANDERSON 11
HELEN FEIN COHN
JAMES R_ HERZBERG
WILLIAM B_ HOWARD
T_ FREDERICK JONES 11
JAMES H. LEELAND
WILLIAM C_ MCDONALD
LUANN WAGENER POWERS
SCOTT R_ SOMMERS
KENNETH C.SQUIRES
JEFFREY J_ TOMPKINS
F. JOHN WAGNER. JR.
MILLER H_ WALSH
H_ WAYNE WHITE

/0j~:J~/~ / ~ ~ c/
gG/~:~:a£;;__ / \ ~ 't v x-

ssss !/~ .Øe¥ . .. ~R~~~~~t;i

Jui~ 2-:l987 II . )"~.

Mr. Luther H. Soules, III
Law Office of Soules & Reed
800 Milam Building
East Travis at Soledad
San Antonio, Texas 78205

Re: Alphanumerical designation of the Texas
Rules of Civil Procedure

Dear Mr. Soules:

I received information from the Texas State Bar that you are the
Chairnian of the Advisory Committee to the Supreme Court. I am not certain
if your Committee is the proper one to receive this recommendation; if it
is not, I would appreciate it if you would place it before the proper
~ommi t tee or agency. I am recommending that, pr ior to January 1, 1988, the
'supreme Court uniformally subdivide the Texas Rules of Civil Procedure
throughout.

As you probably know, a substantial amendment to the Rules takes
effect on January 1, 1988. In reviewing these amendments I noticed that
Rule 166-A will become Rule 166a, in ke~ping with other alphanumeric
designations throughout the Rules. However, when you look at the subparts
of what will be Rule 166a, you will see that the first division thereunder
has a small alpha designation within parenthesis; i.e. (a), (b), etc. But
when you examine Rule 166b as it presently exists, you see that the first
division is followed by a simple numerical, the second division by a simple
small alpha, the thira division by a parenthetical numerical and so forth;
i.e., 2.e. (1). This kind of helter-skelter alphanumeric designation exists
throughout the Rules. For instance, see Rule 113, where the first divis ion
is a parenthesized small alpha, while Rule 167 has unparenthesized
numericals and alphas as its division.

It seems, that with the amendment of the Rules coming up shortly, now
would be an ideal time to standardize the manner by which the Rules are
subdivided. It is much easier to cite a subdivided rule if all divisions
begin with a parenthetical, such as is the system in the Federal Rules of
Civil Procedure. I.e., Federal Rule of Civil Procedure 12 (h) (1) is much
less susceptible to citation error as would be Texas Rule of Civil
Procedure 167. 1.b.
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. Mr. ,Lu-ther H. Soules, III
'July' 21, 1987
Page 2

I hope this suggestion proves to have some merit for the state Bar,
:\nd I believe its implementation would assist those of use who use the
'Rules in our daily practice. Thank you for your attention to this matter.

Very truly yours,

By:

FJW/ga
(LTR 7 )

cc: Mr. James H. Leeland
Walsh, Squires & Tompkins
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STATE BAR OF TEXAS
~ ~ LH.S

~~~~
June 13, 1988

Honorable William W. Kilgarlin
Justice, Supreme Court of Texs
P. O. Box l2248
Austin, Texs 78711

Mr. Luther H. Soules, III
Chirm, SC Advisory Commttee
800 Milam Buildig
San Antonio, Texs 78205

Dear Justice Kilgarlin and Luke:

Duing the 1987-88 year, the Commttee on the Admstration of Justice
considered a number of proposed rues chages and a complete report of
the actions taken by the Commttee for reconndation to the Supreme
Court Advisory Commttee is attached.

If you have any questions abont these actions, please .let me know.

It has been a pleasue to serve as Chinn of this Commttee for the
past year and I greatly appreciate the assistance both of you have. given
to the Commttee. I will look forward to serving asa meber of the
Comm ttee for the next two years.

RDB; eaa
Enclosures ~J- ,/

L.l ~ -H .. J~~~
-f~'

z/.

?£1fJ
i

.

-

. ~~...:~

P. O. Boii 1248 I Au!'tin Tpvi-oq 7R711
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ACTIONS TA BY TH

COMMlTE ON ADMINISTRTION OF JUSTICE
1987-88

1. Comrttee voted to recommend amendments to the followig Rules: (The
finally adopted version of each Rule with appropriate comments is
attached)

Rule 107

Rule l66b

Rule 167

Rule l68
Rule l69
Rule 208

Rule 245

Rule 269

TR Rule l5a

TR Rule 121
TR Rule l82
Rule 687

Retur of Citation
Form and Scope of Discovery; Protective Orders; Supple-
mentation of Responses

Discovery and Production of Documents and Thgs for In-
spé(:tion, Copying or Photographig
Interrogatories to Parties

Requests for Adssion
Depositions Upon Written Questions

Assignent of Cases for Trial

Arguent
Grounds for disqualification and Recusal of Appellate
Judges
Madam, Prohibition and Injunction in Civil Cases
Judgment on Affinnce or Rendition

Requisites of Writ

2. Comrttee voted to recommd that no chage be made in the followig
Rules: (Comments are attached)
Riie 38(c) Thrd Party Practice

Rule 51(b) Joinder of Claim and Remedies

Rule 62 Amendment Defined

Rule 63 Amendments
Rule 103 Who May serve

Rule 206 Certification by Officer; Exbits; Copies; Notice of
Delivery

Rule 239a Notice of Default Judgment
Rule 279 Submission of Issues
Rule 680 Temporary Restraining Orders

Rule 771 - Objections to Report

Unpublished Opinions
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3. Commttee voted to recommend elìmtion of the fOllO'Wng Rule: (Comment
attached)
Rule 260 In Case of New Counties

4. The following Rules were deferred until the 1988-89 year as a more
complete study of the Notice Rules is being undertaken by Judge Don
Dean: -

Rule 2la
Rule 72

Notice
Filing Pleadigs; Copy Delivered to all Parties or
Attorneys
Special AppearanceRule l20a

5. Local Rules - Followig discussion of the model local rues, the Com-
mi t tee ADPT a MOTION by Judge Curtiss Brown that the draft presented
by Professor Bill Dorsaneo constituted the approach the Commttee wished
to take with regard to the local rues.

"10"9"
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PROPOSED RUL CHAGE

Adopted by the

CONMITl ON ADMINISTRTION OF JUSTICE
1987-88

Rule 107. RE OF e:EXA~:EeN SERVICE

The retur of the officer or authorized person... if he can

ascertain. NO CHGE.

Where citation is executed by .an alterntive... by the court.

NO CHGE.

No default judgment shall be granted in any cause intil the citation,

or process under Rule 108 or 108a, with proof of service as provided by

this rue or ÈY Rule 108 or l08a, or as ordered by the court in the event

citation is executed inder Rule l06, shall have _been on file with the

clerk of the court ten days, exclusive of the day of filing and the day

of judgment.

COMM: The above amendment to Rule 107 is designed to clearly pro-
vide that a default judgment can be obtained where the de-
fendant has been served with process in a foreign cointry
pursut to the provisions of Rule 108a.
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PROPOSED RUL CHGE
Adopted by the

COMMTlEE ON ADMINISTRTION OF JUSTICE
1987~88

Rule l66b. Form and Scope of Discovery; Protective Orders; Supplementation
of Responses

1. Form of Discovery. No change

2. Scope of Discovery. Except as provided in paragraph 3 of this rule,
uness otherwse limted by order of the court in accordance with these
rues, the scope of discovery is as follow: No change

a. In General. No change

b. Documents and Tangible Thngs. No change

c. Lad. No change

d. Potential Parties and Witnesses. No change

e. Exerts and Reports of Exerts. Discovery of the facts known, mental

impressions and opinons of exerts, otherwse discoverable because

the inormtion is relevant to the subject matter in the pendig
action but whch was acquired or developed in anticipation of litiga-

tion and the discovery of the identity of exerts from whom the in-

formtion may be leared may be obtained only as follows: No .chage

(1) In General. A party may obtain discovery of the identity- and

location (name, address and telephone number) of an exert who may be

called as a Witness, the subject matter on which the witness is ex-

pected to testify, the mental impressions and opinons held by the

exert and the facts known to the exert (regardless of when the

factual informtion was acquired) which relate to or foi: the basis

of the mental impressions and opinions held by the expert. The

disclosure of the same informtion concerning an exert used for

consultation and who is not exected to be called as a witness at

trial is required if the expert's work product forms a basis either

in whole or in part of the opinions of an expert who is to be called

a witness or if the consulting expert i sopinions or impressions have

been reviewed ÈY a testifying expert.

(2) _Reports. A party may also obtain discovery of documents and

tangible things including all tangible reports, physical models,
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compilation of data and other material prepared by an expert or

for an expert in anticipation of the expert's trial and deposition

testimony. The disclosue of material prepared by an expert used

for consultation is required even if it was prepared in anticipation

of litigation or for trial when ft form ~ b~~f~ efthe~ in whoie o~

fn p~~t of ehe opfnfon~ of an exe~e who f~ eo be e~iied ~~ ~ wfene~~

the expert's work product form a basis either in whole or .m part

of the opinions of an exert who is to be called .§ wi tness or if the
consul ting expert r S opinons or impressions have been reviewed ÈY a
testifying expert.

(3) Determtion of Status. No chge
(4) Reduction of Report to Tangible Fonn. No change

f. Indemty, Insuring an Settlement Agreements. No change

g. Statements. No chage

h. Medical Records: Medical Authorization. No change

3. Exemptions: The following matters are protected from disclosue by

privilege:
a. Work Product. No chane

b. Exrts. The identity, mental impressions and opinions of an exert

who has been inormlly consulted or of an expert who has been rè-

tained or specially employed by another party in anticipation of liti-

gation or preparation for trial or any documents or tengible thigs

containing such inormtion if the expert, will not be called as a

_- witness, except that the identity, mental impressions and opinons
of an expert who will not be called to testify and any documents or

tangible thigs containg such ìmpressions and opinions are dis-.

coverable if the expert's work product fonn a basis either in whole

or in part of the opinons of an exert who will be called .as a witness

or if the consul ting expert's opinions or impressions have been reviewed

Èt a testifyin,Q expert.

c. Witness Statements. Nö change

d. Party Conmcations. With the exeeptfon _ of df~eovè~~bie eonitmf-
e~tfon~ p~ep~~ed by o~ fo~ expe~e~, and othe~ df~eove~~bie eom-
e~tfon~, ~ommications betw~en agents or representatives or the
employees of a party to the action or commications between a party

and that party's agents, representatives or employees, when made

subsequ~nt to the occurrence or transaction upon which the suit is

based, and in anticipation of the prosecution or defense of the
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claim made a part of the pending litigation. Ths exemption does

not include corrcations prepared ÈY or for experts that are

otherwse discoverable. For the purose of this paragraph, a photo-

graph is not a corrcation.
e. Other Privileged Informtion. No change

4. Presentation of" Objections. No chage

5. Protective Orders. No change

6. Duty to Supplemnt. No chage

COMM: To elimate the contradiction between Rule l66b 2.e(l) and (2)
and corresponding Rule l66b 3. b, the three areas have been
modfied- to mae discoverable the impressions and opinions of
a consuting exert if a testifying expert had reviewed these
opinions and material, regardless of whether or not the
opinons and material formed a basis for the opinion of a
testifying exert.

With regard to Rule l66b 3.d, there has been some confusion
over the meanng of the phrase "and other discoverable com-
mucatîons" as published by West Publishig Company in its
current Texas Rules of Civil Procedure hadbook. To elimte
this confusion, the rue was been redrafted and deletes the
confusing phrase. Aß modifîed, the intent of the rue with
regard to corcations between employees of a party is now
clear. To further improve upon the languge of the rue, it
is suggested that the provision with regard to experts be
separately stated at the end of the Rule.
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PROPOSED RUL CHAGE

Adopted by the

COMMTI ON ADMINISTRTION OF JUSTICE
1987-88

Rule l67. Discovery and Production of Documents and Thngs for Inspection,
Copying or Photographig.

l. Procedure. No chage

2. Time. The request may, without leave of court, be served upon the

plaintiff after conmencement of the action and upon any,:other party

with or after service of the citation and petition upon that party.

The request shall be then served upon every party to the action. The

party upon whom the request is served shall serve a written response

and objections, if any, withi 30 days after the service of the request,

except that if the request accompanes citation, a defendant may serve

a written response and objections, if any, within 50 days after service

of the citation and petition upon that defendat. Objections served

after the date on which a response is to be served are waived l.ess

an extension of time has been obtained ÈY agreement or order of the

court or good cause is shown for the failure to object within such

period. The time for maing a response may be shortened or lengthened

by the court upon a showig of good cause.

3. Cústody of Originals by Parties. No change

4. Order. No change

5. Nonparties. No chage

COMM: The purpose of the modification of Rule 167(2) is to provide
for a waiver of objections provision so that Rule l67 and
Rule l68 confonn. Absent such a revision, it is tUclear
whether objections are waived under Rule l67, if not served
on or before the da~e a response is to be served. The
modification, as suggested, will not permt objections to
be served after the date on whch a response is to be
served without agreement, order of the court or good cause.
The amendment follows the- ~imlar provision of Rule 168.
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PROPOSED RULE CHGE

Adopted by the

COMMTT ON ADMINISTRTION OF JUSTICE
1987-88

Rule l68. Interrogatories to Parties
Any party may serve upon any other party written interrogatories to

be answered by the party served, or, if the party served is a public or

private corporation or a partnership or association, or governental
agency, by an officer or agent who shall fursh such informtion as is

available to the party. Interrogatories may, without leave of court, be

served upon the plaintiff after commencement of the action and upon any

other party with or after the service of the citation and petition upon

the party. No chage

1. Service. When a party is represented by an attorney, service of

interrogatories and answers to interrogatories shall be made on the

attorney uness service upon the party hielf is ordered by the court.

No chage
A party serving interrogatories or answers under this rue shall not

file such interrogatories or answers with the clerk of the court uiess the

court upon motion, and for good cause, permts the same to be filed.

2. Scope. No change

3. Procedure. No change

4. Time to Answer. No change

5. Nuber of Interrogatories. No chage

6. Ob jections. No chge

COMM: Prior to the 1988 amendents to the Texs Rules of Civil Pro-
cedure, Rule 168 provided for the filing of interrogatories
or answers with the clerk of the court. The 1988 amendment
deleted that part of Rule l68 and accordingly, no longer
imposed a filing requirement. The suggested modication will
therefore not change the -e~isting rue but merely clarify the
intent of the amendment and expressly prohibit the filing of
interrogatories or answers with the clerk of the court without
court order. Also, the suggested modification of Rule 168. will
conform this rue to the simlar provision contained in Rule l67
with regard to the filing of interrogatories or answers with the
clerk of the court.
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PROPOSED RUL CHGE

Adopted by the

COMMTI ON ADMINISTRTION OF JUSTICE
1987-88

Rule 169. Requests for Admssion

1. Request for Admssion. At anytime after the defendat has made

appearance in the cause, or tim therefor has elapsed, a party may

serve upon any other party a written request for the admssion, for

puroses of the pending .action only, of the truth of any matters
withi the scope of Rule l66b set forth in the request that relate
to statemnts or opinions of fact or of the application of law to
fact, includig the genuieness of any documents described in the

request. Copies of the docl.ents shal be served with the request

uness they have been or are otherwse furshed or made available

for inspection and copying. Whenever.a party is represented by an

attorney of record, service of a request for admssions shal be
made on his attorney uness service on the party hiself is ordered

by the court. A true copy of a request for admssíon or of a written

answer or objection, together with proof of the service thereof as

provided in Rule 2la, shall be filed promptly in the clerk's office

by the party making it. No chage

Each matter of whch an admssion is requested shall be separately
set forth. The matter is admtted without necessity of a court order

uness, withi thirty (30) days after service of the request, or withi

such time as the court may allow, or as otherwse agreed to l2 the parties,

the party to whom the request is directed serves upon the party request-

ing the admssion, a written answer or objection addressed to the matter,

signed by the party or by his attorney, but, inless the court shortens

the time, a defendant shall not be required to serve answers or objections

before the exiration of forty~five (45) days after service of the cita-
tion and petition upon him. No request shall be deemed admtted uness
the request contains a notice that the matters included in the request

will be deemed admtted if the recipient fails to answer or object within
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the time allowed .2 this rue and stated in the request. If objection

is made, the reason therefor shall be stated. The answer shall

specifically deny the matter or set forth in detail the reasons

that the ansering party canot truthfully admt or deny the matter.

A denial shall fairly meet the substance of the requested admssion,

an 'Wen good faith requires that a party qualify his answer or

deny only a part of the matter of whch an admssion is requested,
he shall specify so imch of it as is true and qualify or deny the

reminder. An ansering party may not give lack of inormtion or
knowledge as a reason for failure to admt or deny uness he states

that he has made reasonable inquiry and that the inormtion known

or easily obtainble by hi is inufficient to enable hi to admt

or deny. A party who considers that a matter of which an admssion

is requested presents a genuie issue for trial may not, on that

ground alone, object to the request; he may, subject to the pro-

visions of paragraph 3 of Rule 215, deny the matter or set forth

reasons 'Wy he canot admt or deny it.

2. Effect of Admssion. No change

COMM: The change in Rule l69 is designed to provide notice to recipients
of requests for admssions that failure to respond withi the
allowable time will result in- the requests being deemed admtted
without the necessity of a court order. Ths will prevent the
potential for abuse of Rule 169 in actions involving pro se
parties. The rue is also amended to provide for an agreement
of the parties for additional time for the recipient of the re-
quests to file answers or objections. Ths change will allow
the parties to agree to additional time wi thi whch to aner
without the necessity of obtaing a court order.
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PROPOSED RUL CHGE

Adopted by the

COMMTI ON ADMISTRTION OF JUSTICE
1987-88

Rule 208. Depositions Upon Written Questions

1. Serving Questions; Notice. After cormencement of the action, any

party may take the testimony of any person, includg a party, by

deposition upon written questions. Leave of court, granted with .2

without notice, must be obtained only if a party seeks to take a

deposition prior to the appearance day of any defendant. The

attendance of witnesses and the production of designated item may

be compelled as provided in Rule 201.

A party proposing to take a deposition upon written questions

shall serve them upon every other party or his attorney with a

written notice ten days before the deposition is to be taken. The

notice shall state the nae and if known, the address of the deponent,

the suit in which the deposition is to be used, the name or descriptive

title and address of the officer before whom the deposition is to be

taken, and if the production of documents or tangible things in

accordance with Rule 20l is desired, a designtion of the item to

be produced by the deponent either by individual item or by category

and whch describes each item and category with reasonable particularity.

A party may in his notice name as the witness a poublic or private

corporation or a partnership or association or governental agency and

describe with reasonable particularity the matters on whch exation
is requested. In that event, the organzation so named shall designate

one or more officers, directors or maaging agents, or other persons to

testify on its behalf, and may set forth, for each person designated,

the matterS on which he wil_l testify. A subpoena shall advise a non-

party organization of its duty to make such _a designation. The person

so designted shall testify as .to matters known or reasonably available

to the organzation. Ths paragraph does not preclude taking a deposition

by any other procedure authorized in these tules.

2. Notice by Publication. No chage
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3. Cross-Questions, Redirect Questions, Recross Questions and Forml

Objections. No change

4. Deposition Officer; Interpreter. No chage

5. Officer to take Responses and Prepare Record. No change

COMM: Rule 208 is silent as to whether a deposition on written
questions of a defendat could be taken prior to the appear-
ance date. Rule 200 permts depositions upon oral exna-
tion of defendats prior to appearance date with permssion
of the court. As modified, Rule 208 will conform to Rule
200 and permt the deposition on written questions of de-
dendat prior to appearance date with permssion of the
court.
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PROPOSED RULE CHGE

Adopted by the

COMMTT ON ADMISTRTION OF JUSTICE
1987-88

Rule 245. ASSIGN OF CASES FOR TRIAL

Unless otherwise provided, the courtmay set contested cases on

motion of any party, or on the court's own motion, with reasonable notice

of not less tha forty-five teri days to the parties, or by agreement of

the parties. Provided, however, that when_a case previously has been set

for trial, the court may reset said contested case to .. later date on any

reasonable notice to the parties or .È agreement of the parties. No ncon-

tested cases may be trial or disposed of at any time whether set or not,

and may be set .at any time for any other time.
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PROPOSED RUL CHGE

Adopted by the

COMMTlE ON ADMINISTRTION OF JUSTICE
1987-88

Rule 269. Arguent
(a) No chagge

(b) No change

(c) No chage

(d) No change

(e) No chage

(f) No chage

(g) The court will not be required to wait for objections to be made

when the rues as to arguents are violated; but by should they not

be noticed and corrected by the court, opposing counsel may ask leave

of the court to rise and present his point of objection. But the

court shall protect counsel from any unecessar interruption made

on frivolous and unportant ground.

(h) No change

COMM: Ths chage was made simply to correct a typographical error.
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Ru 1 e 15 a. Grounds For Disqualification and Recusal of Appellate

Judges

(1) (No.Change)

(2) Recusal

Appe 11 ate judges shou Id rec use themsel ves in

proceedings in which their impartiality might reasonably be

questioned, including but not limited to, instances In which they

have a personal bias or prej udice concerning the subject mat ter

or a party, or personal knowledge of disputed evidentiary facts

concern i ng t he proceed i ng. In the event the court is evenly

d iv i ded the mot i on to recuse sha 11 be den ißd.

COMMENT: The present rule does not contain a prov.ision
dealing with an en banc evenly divided court on a motion to
recuse. The proposed amendment will deal with that situation
without the necessity of bringing in a visiting judge t.o break
the tie. The bringing in of another judge would cause
unnecessary difficulties and delays and potential embarrassment.
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PROPOSED RUL CHGE

Adopted by the

COMM'IEE ON ADMINISTRTION OF JUSTICE
1987-88

Texas Rules of Appellate Procedure

Rule l2L. Mandans, Prohìbition and Injunctìon in Civil Cases.

(a) Commencement. An originl proceeding for a writ of madamus,

prohìbition or injuction in an appellate court shall be commnced

by delivering to the clerk of the court the followig:

(l) No chage

(2) Petìtion. The petìtion shall include thìs inormtion

and be in thìs form:

(A) No chage

(B) If any judge, court, tribunl or other person or

intìty regpOndenè in the discharge of duties of a public

character is required ÈY law to be made a party, named ag

regpondent~ the petition shall disclose the names of the

parties to the cause below and the real partìes party in interest,

if any, or the party whose interests would be directed affected

by the proceeding. In such .event, the caption of the petition
shall, in lieu of the name of the judge, court, tribunal or other

person or entity acting in the discharge of. duties of a public

character, name as relator or respondent the parties to the cause

below who would bE' affected ÈY the proceeding, according to their

respectìve alignent in the matter. The body of the motion or

petition shall state the name and address of each relator and

respondent, including any judge, court, tribual or other person

or entity acting in the discharge of duties of a public character

and each party to t!:e cause below who would be affected ÈY the

proceeding, and real party in interest whose interest would be

directly affected ÈY- the proceeding. A real party in interest

is a person or enti ty other than .§ party to the cause below, but

does not include any judge, court, tribunl or other person or

entity in the discharge of the duties of a public character.
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COtvENT: The proposed amendment eliminates a misleading
impression created .by the existing rule. Under the current version of
subdivision (a)(2)(8) the judge or the court involved is named as
respondent. This creates the erroneous impression in the minds of the
public that the jud.ge or court is being sued in the tra,ditionalsense.
An even more serious problem arises where a trial judge files a
petition for mandamus against a court of appeals in the Supreme Court
to seek "review" of the respondent's previously rendered order
granting a litigant's petition for mandamus filed in the respondent
court. As Judge Michael Schattman so aptly stated: "This allows a
credulous press and public to write and believe that the judges are
suing each other. It is bad form and bad public relations."

The proposed amendment requi res the capt ion to name as
petitioner the parties to the cause below adversely affected by the
court's action complained of, instead of the actual petitioning judge,
if any, and the name of the respondent to be that of the parties to
the cause below favored by _ such action, instead of the actual
respondent judge or court. In situations_where there is no party to
the cause below aligned with the actual petitioner or respondent who
isa ,public official or entity, such as where no law suit is pending
and the petition is directed to an executive officer or some agency
official, that officer or official would be the named respondent in
the caption as well as disclosed in the body of the petition as the
actual respondent.

An example of a real party in interest as defined in the
proposed amendment is a child who is the subject of a motion to modify
child support and the managing conservator has filed a petition fo.r
mandamus to compel the trial judge to transfer the cause to the county
of thé child's residence. - The child's name and address must be
disclosed in the petition. The managing conservator is the actual
petitioner and the petitioner named in the caption. The trial judge
is the ac t ual respondent, bu t the possessory conserva tor is named as
respondent in the caption because he is the party to the cause below
who was favored by the t ~i al court's act ion, i. e., the deni a 1 of the
motion to transfer.

0'04-12

2



Rule 182. Judgment on Affirmance or Rendition

(a) (No change)

(b) Damages for Delay.

Whenever the Supreme Court shall deteqnine that

application for writ of error has been taken f.or delay and

wi thoutsuf f icient cause, then the court may (,-65-~ap~-e.f-fl5

:It:å!JffeRl,l award each prevai i ing respondent an amount not to
exceed ten percent of the amount of damages awarded to such

respondent as damages against such pet i t ioner. I f there is no

amount awarded t.o the prevai ling respondent as money damages,

then the court may award (,-a5-~aPl-e.f-fl5-:lt:å!JffeRl, 1 each
prevailing respondent an amount not to exceed ten times th.e total
taxab Ie cos ts as damages aga i nst such pet it i 9ner.

A request for damages pursuant to this rule, or an

imposition of such damages without request, shall not authorize

thê court to consider allegat ions of error that have not been

otherwfse properly preserved or presented for review.

COM\ENT: Justice Kilgarlin raised the question on
whether or not the Supreme Court under this rule was requi~ed t.o
grant a writ and enter aj~dgment bef.ore being able to assess the
sanction authorized by the rule. By deleting the language noted
from the _rule, the court will have authority to assess sanctions
without granting a writ and entering a--judgment in the case.
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PROPOSED RULE CHGE

Adopted by the

COMMTl ON ADMINISTRTION OF JUSTICE
1987-88

Rule 687. Requisî tes of Wrît

The writ of înjunction shall be suffîcîent îf ît contaîns substantially

the followîngrequisîted: No change

(a) No change

(b) No chage

(c) No chage

(d) No chage

(e) If ît isa temporary restrainng order, it shall state the day

day and time set for hearing, wmch shall not exceed fourteen ten

days from the date of the court's order granting such temporary

restraing order; but îf ît îs a temporar injunctîon, issued after

notice, ît shall be made returable at or before ten o'clock a.m. of

the Monday next after the exîratîon of twenty days from the date

of service thereof, as in the case of ordinry cîtatîons.

(f) No change

COMM: This chage was made to bring Rule 687 into confonnty wîth
the 1988 chge in Rule 680.
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PROPOSED RULES CHGES

Considered by the

COMMTT ON ADMINISTRTION OF JUSTICE
1987-88

The Commttee voted to recormend to the Supreme Court Advisory Commttee
that NO CHGE be made in the following Rules:

Rule 38(c) and Rule Sl(b) - The subcommttee felt that if the 'languge
regarding direct actions is elimnated from the Rules, it might give the
impression that a cause of action of that nature now exists. Since the
Supreme Court Advisory Commttee is considering "Direct Actions", the
subcomm t tee .recormended that no change be made by COAl at this time.

Rule 62 and Rule 63 - These Rules deal with amendments to pleadigs
and a question was raised as to whether the filing of a counterclaim is
considered to be an amended pleadig. Prof . Dorsaneo said a counterclaim
is not considered to be separate from the answer and is a pleading. A
straw vote by held and the Commttee voted to make no change in the Rules.

Rule 103 - Royce Colem, an attorney from Denton, had requested a
chage in this Rule, which deals with the officer ,who may serve, which
would allow the present procedure set out in the Rule or for service by
any private individuaL. The Rule was amended Janua 1, 1988 to permt
service by mail by an officer of the county in which the case is pending
or the party is found and also service by the clerk of the court. It
was the Commt tee i s consensus that the 1988 amendment took care of the
problem.

Rule 206 - George Pletcher of Houston expressed his concern about
Rule 206 with reference to the original of a deposition being delivered
to the attorney or party who asked the first question and thereafter,
"upon reasonable request, mae the original deposition transcript
available for inspection or photocopying by any other party to the suit."
The subcommttee felt the Rule should be left as it is insofar as the
oblication of the custodial attorney to permt any party to review the
deposition. If copying is to be done ,it must be done by the reporter
who made the transcript. Commttee voted no change.

Rule 239a - Attorney Ralph Kinsey of Laesa had suggested that it
would be helpful if the clerk in compliance with Rule 239a would send a
copy of the notice to the plaintiff or attorney and file a copy of the
notice in the file of the case. The subcommttee agreed unanously
that there was no imediate reason to chage Rule 239a at this time.

Rule 279 - New languge added to the Rule on -January 1, 1988 stated
that a claim that the evidence was legally or factually insufficient to
warrant the submssion of any questions made be made for the first time
after verdict, regardless of whether the submssion of such question was
requested by the complainant. Several people had objected to the new
languge because "factual insufficiency" is never a valid complaint to
the submission of any .issue but only to the answer. An amendment was
offered that the last sentence of the Rule be amended to read: A claim
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that a question should not have been submtted because either the evidence
was legally insufficient to warrant its submssion or the answer was con-
clusively established by the .evidence as a matter of law may be made for the
first time after verdict, regardless of whether the submssion of such ques-
tion was requested by the complainant." A MOTION to TALE the proposed
amendment was ADPTE by a vote of 8 to 4.

Rule 680 - Judge John Marshall of Dallas had requested that this Rule
be modified to cause the writ, since it is .effective only upon setVice,
to be returable on the Friday next after the expiration of two days,
excluding the date of service. Mr. Baggett, chairm of the subcommttee,
talked with Judge Mashall about the Rule and recommended. that no change
be made.

Rule 771 - Eierson Stone of Jacksonville stated that this Rule does
not provide a time limt withi whch a party nnt act to file his ob-
jections. The subcommttee considered the request but voted to mae no
chae in the Rule.

Unpublished Opinions - Some members of the Court felt that the Supreme
Court should promugate a rue authorizing the current practice of order-
ing an unpublished court of appeals i opinion to be published in appropriate
circumtances and had asked COAJ to look at the matter. Judge Brown stated
that he felt the Court of Appeals needed to control these matters as opposed
to the Supreme Court. If the Supreme Court wants to have an opinon pub-
lished it has the power to enter an order. The Commttee voted to mae
no change at this tim.
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PROPOSAL

Considered by the

CONM1Tl ON ADMINISTRTION OF JUSTICE
1987~88

The Corrttee voted to recommend to the Supreme Court Advisory Coimttee
elimnation of Rule 260 from the Texas Rules of Civil Procedure:

Rule 260. In Case of New Counties - - Judge Chrles Bleil of Texarkaa
pointed out the Rule appeared to be obsolete.. He said in looking through
anotations, he found that only one case had been cited on this Rule and
this was in l891 and that case held that the Rule did not apply. The
subcoimttee recommended tht the Rule be elimnated and the recommendation
was ADPT.
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Rule 3a. Rules by Other Courts

Each court of appeals, administra

district court, county court, county co~

court, may make and amend f:ruies go,

such courts, provided;

( 1) No

2 rovide(

b

l7-Y (3 ) any

effective until it is submitted and appro~

of Texas; and

any proposed~r ameni~y (4)
effective until at least thirty (30) dayl

in a manner reasonably calculated to bring

a.ttorneys practicing before the court or

(5) aii~sJ:f~ approved in accordance
are made available upon request to the members. of the14".1) ~~ ~ N.l"~ ~Jr ~~) ~o~ ~.~

ractice ~. an . court ~all ever

made; and

i ;'1

herewith

bar.

a mÜ 829.5the merits of

'-)

.
-~;~IiB~~~J,¿~'~'I~~~fl~"!ø.JA. _ ~,m. .......' . Il. ~ I~
Comment: To make Texas Rules of ci vil Procedure time. tabieit"r '.
-.'imiJUlftt. 8ue..iJ L :ior 10cã.1 -L l.ir enIargemen-c n ò! Cli-s; and to
p.r..ec.i...ud..e.u. s.e..... Of... u.n. pu lished local rUieS(~ d determiningi.ssues of J. '
s u b~t antive me.r~t"i l-r~''' ~.. _ J_:_ ,~ ~..)~ AfdÅA ,l-. _.l~~ IIL_ p. ~(' ~~~.~,,~~... '/' .. e. ~ 0 4 84lM~ . V
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Rule 3a. Rules by other Courts

Each court of appeals, administrative judicial region,
district court, county court, county court at law, and probate~court, may make and amend!.. rules governing practice before
such courts, provided;

( 1) No change.

2 b these rules ma be

b t and

l-l1 (3 ) any shall not become

effective until it is submitted and approved by the Suprem~ Court

of Texas; and

lpl (4) any proposed~r amendment shall not become

effective until at least thirty (30) days after its publication

in a manner reasonably calculated to bring it to the attention of

a.ttorneys practicing before the court or courts for which it is

made; and "J ~
ill (5) all~rUies~foPted a~d approved in accordance

herewi th are made available upon request to the members. of the ~A &..0 ~Lt ~ ~t.. ~ ~.~ ~bar. JJ ~~) .io~ ~.;âR-#..lA~ be I~
ractice ~ an . . court shall ever 1

a lied to determ' ne the merits of an matter URl8B!J -Ll~

.",1. ~ ~.'iloli OiMi ._~uh"hæri¿s ole WI;. ll~"':6 ~.

~~:if..~:.tl&~;ßAd,.''ØM~.''l-¡'.!l I.. 1j~
Comment: To make Texas Rules of civil Procedure time. table~
'19miR8.FLt: liu¿s..j:L LOr ""loca.1 .L ulé" énlargell~eÌ'rE 0:( -e.tii-S; and to

~t;;;;T lished local ruieT~t;~~i;L
~,,l~.... ~.
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WRITER'SDIRECT elAL. NUMBER:

April 17, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75201

Re: Proposed Change to Rule 3a

Dear Mr. Branson:

Enclosed please find a redlined version of rule 3a.
prepare to report on the matter at our next SCAC meeting.
include the matter on our next agenda.

As always, thank you for your keen attention to the bukiness
of the Advisory Committee.

Please
. i will

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

III

AUSTIN. TEXAS OFFICE: MitTON OAKS PLAZA TWO. SUITE 315
901 MOPAe EXPRESSwAY SOUTH, AUSTIN. TEXAS 78746
(512) 328-5511

COItPUS CHRISTI. TEXAS OFFICE: THE 600 BUILDING. SUITE 1201

600 LEOPARD STREET. CORPUS CHRISTI. TEXAS 78473
(512) 883-7501

TEXAS BOARD OF LEGAL SPECIALIZATION
, BOAltD CERTIFIED. CIVil TRIAL LAW
· BOARD CERTIFIED CIVIL APPELLATE LAW
. BOAltD CEItTIFIEI) COMMERCIAL AND

RESIDENTIAL REAL ESTATE LAW
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PROPOSED CHANGE TO RULE Ja
SUGGESTED BY JUDGE AN T. COCHRA

It is suggested that a concluding sentence be added to RuleJa as follows: '
IJ All local rules of all courts must conform to this rule and

local rules or practices that exist otherwise at any time shall
not be exercised so as to determine merits of any matter before
any court . IJ

00420



LAW OFFICES

LUTHER,H. SOULES III
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WAYNE i. FAGAN
ASSOCIATED COUNSEL

TELECOPIEIt
(512) 224-7073

August 18, .l988

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75201

Re: Proposed Change to Rule 3a

Dear Mr. Branson:

I have enclosed a copy of a recommended change that has been
suggested by Judge Ann T. Cochran regarding Rule 3a. Please
prepare to report on the matter at our, next SCAC meeting. i will
include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

yours,

. SqULES I-II

LHSIII/hjh
Enclosure
cc: Justice William W. Kilgarlin
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PROPOSED RULE CHAGE

RULE 5. ENLAGEMENT.

When by. these rules or by a notice given thereunder or. . Iby order of court an act is requir~

at or wi thin a specified time, thE

may, at any time in its discretic
motion or notice t order the period!

therefor is made before the exp¡

originally prescribed or as extendei

or (b) upon motion permit the act!

expiration of the specified perio~

shown for the failure to act~ (~-~a~

enlarge the period for taking anYí

relating to new trials except as st~

~reviàeài-fteweveri-i£-a-me~ieft-.£er-ftl

If any document is sent to the

class United states mail in an envel~

addressed and stamped and is deposit

or ii before the last day for fiiing same, the same, if

received by the clerk no more than ten days tardily, shall

be filed by the clerk and be deemed filed in time~ (~

~reviàeài-fl:ewe:i~--t-h--al A legible postmark affixed by

the United states Postal Service shall be prima facie
evidence of the date of mailing.

REASONS FOR THE CHANGE

Most lawyers believe they can file documents with the

trial court by mailing them to the clerk one day before they

,

i
,~,-
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PROPOSED RULE CHAGE

RULE 5. ENLAGEMENT.

When by- these rules or by a notice given thereunder or

by order of court an act is required or allowed to be done

at or within a specified time, the court for cause shown

may, at any time in its discretion (a) with or withoùt

motion or notice, order the period enlarged if application

therefor is made before the expiration of the period

originally prescribed or as extended bya previous order:
or (b) upon motion permi t the act. to be done after the

expiraUon of the specHiecl period where goocl cause ~
shown for the failure to act.. (1'-:ei:-e-~~) The court may not

enlarge the period for taking any action under the rules
relating to new trials except as stated in these rules.. (1"
~~ev~àeài-heweveri-~f-a-me-e~eft-£e~-ftew--e~~a% )

If any document is sent to the proper clerk by first-

class United States mail in an .envelope or wrapper properly. ~
addressed and stamped ançi is deposited in the mail _ "' - .~
or ~ before the last day for filing same, the same, if

received by the clerk no .more than ten days tardily, shall

be filed by the clerk and be deemed filed in time.. (1'
~~ev~àeài-hew-e¥er--t-h--a ) A legible postmark affixed by

the United states Postal Service shall be prima facie
evidence of the date of mailing.

REASONS FOR THE CHANGE

Most lawyers believe they can file documents with the

trial court by mailing them to the clerk one day before they
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are due. That is not" the case. Under Rule 5 (a) ,
Tex.R.civ.P., as it is presently written, the only document a

party can mail to the clerk one day before it is due is the

motion for new trial. If the motion for new trial is sent by

mail, it is be considered timely filed if:

a.. it
b. it
c. itit

is mailed one day in advance, and
is sent by first-class, u. S. mail, and
reaches the court within 10 days after
is due.

There is no uniformity in the rules about the iast day a

document can be mailed.

Rule 21a, Tex.R.Civ.P., permits a party to mail

documents to opposing counsel on the same day they are due.

The rule says the document is served at the time - it is
mailed.

The appellate rules further complicate the matter. Rule

4 (b), Tex.R.App.P., says any document relating to taking an

appeal shall be deemed timely filed if it is "deposited in

the mail one day or more before the last day" for taking the

required action, that is, the day before it is due.

5(a), Tex.R.App.P., however, provides:

Rule:...

When the last day of the period is the next day
which is nei ther a Saturday, Sunday nor legal
holiday, any paper filed by mail as provided in
Rule 4 is mailed on time when it is mailed on the
-last day of the period.

It is hard to understapd RUle 5 (a) alone, much less when it

is read with Rule 4 (b). _ Together, they seem to say:

1. If the last day is a working day, a party may
mail the document to - the clerk on that day.
Tex.R.App. P. 5 (a) .

2. If the last day is a holiday or weekend, -a
party must mail the document to the cle~k the day
before the last day. Tex.R.App.P. 4 (b).
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The courts are not in agreement when a document must be

put in the mail to comply with Rules 4 (b) and 5 (a) ,
Tex.R.App.P. For example: If document is due to be filed on
a Saturday, and therefore it is actually due the next Monday,

under some court's interpretàtion of Rule 4 and 5, the party
,

must mail it to the court no later than Sunday. Fellowship ,

Missionary Baptist Church of Dallas, Inc. v. Sigel, 749

S.W.2d 186, 187 (Tex.App.--Dallas 1988), Walkup v.. Thompson,

704 S.W..2d 938 (Tex.App.--Corpus Christi 1986, writ refld

n.r.e.), and Martin Hedrick Co. v. Gotcher, 656 S.W.2d 509

(Tex.App.--Waco 1983, writ ref'd n.r.e.) Contra: Ector
County I.S.D. v. Hopkins, 518 S.W.2d 576 (Tex.App.--El Paso

1975, no writ.)

TO further illustrate the confusion, the appeal bond,

which is governed by Rule 40, Tex.R.App.P., and is generally

considered an appellate document, must be filed with the

trial court pursuant to the rules for computing time of the

rules of civil Drocedure,. not the rules of appellate

procedure. Under Rules 5 of the rules civil procedure, the

appellant may not file the document by mailing it to the

clerk one day before it is due. Appellant must make sure it

reaches the clerk by the last day it is dUe.

i think the Court should change Rule 5, Tex.R.Civ.P., to

permit all documents to be filed by mailing the day before

due. Or, if the Court prefers, Rules 4 and 5, Tex.R.Civ.P.,

and Rules_ 4 and 5, Tex.R.App.P., could be amended to permit

all documents to be considered filed on the date mailed.

We need uniform rules to permit filing by...mail.
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Please contact me if this suggestion is placed on the

docket of the Advisory Committee t~~
MICHOL 0' CONNOR, Justice
First court of Appeals
1307 San Jacinto street
10th Floor
Houston, Texas 77002
(713) 655-2700
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FRANK G. EVANS
CHIEF JUSTICE

JAMES F. WARREN
SAM BASS
LEE DUGGAN, JR.
MURRY B. COHEN
D. CAMILLE DUNN
MAGARET G. MIRABAL
JON N. HUGHES
MICHOL O'CONNOR

JUSTICES

Mr. Luther Soules, III
800 Milam Building
San A_ntonio, Texas 78205.

Dear Luke:

. IJ Ltt(!ùud .ùf ..vimds . ;¡rJ(" *- ~
lJirst§uprl'ml' JJubidnl iistrid 't

KATHRYN COX13D7§nn JJndnto. lOUr lJloor CLERK
~ouston. Q!l'xns 77002 LYNNE LIBERA TO

:i? STAFF ATTORNEY
. / ~ PHONE 713-655-2700

February 3, 198 /J J id I~ .. l) S- ¡ :J ~

scr ~ :5 arC .-.,c..~ i: ~f
n c,,, ,d C ki Jt~~

Here is a proposed rule change I meant to discuss with you today.

Also - Evans said yes about speaking on A.n.R.
-Tzr
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LAW OFFiCES

KENNETH w. ANDERSON. JR.
KEITH M. BAKER

CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. ETLINGER'
MARY S. FENLON

GEORGE ANN HARPOLE
LAURA D. HEARD
REBA BENNEIT KENNEDY
CLAY N. MARTIN
J. KEN NUNLEY
JUDITH L RAMSEY
SUSAN SHANK PAITERSON
SAVANNAH L ROBINSON
MARC I. SCHNALL'
LUTHER H. SOULES III II
WILLIAM T. SULLVAN
JAMES P. WALLACE i

SOU LES S WALLACE
AITORNEYS AT LAW

1\ PROFESSIONAL CORPORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STRUT

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

WRITER'S elRECT DIAL. NUMBER:

February 9 , 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75201

Re: Proposed Change to Rule 5

Dear Mr. Branson:

Enclosed please find a copy of a letter forwarded to me by
JUdge Michol 0' Connor regarding changes to Rule 5, Texas Rules of
Civil Procedure. Please prepare to report on the matter at our
next SCAC meeting. i will include the matter on our next agenda.

As always, thank yoU for your keen attention to the business
of the Advisory COmmittee.

yery ~iiy yours,!-
LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

Justice Michol 0' Connor

LUTtER H. SOULES III

AUSTIN. TEXAS OFFICE: BARTON OAKS PLAZA TWO. SUITE 315

901 MOPAC ExPRESSWAY SOUTH. AUSTIN. TEXAS 78746

(512) 328-5511
CORPUS CHRISTI. TEXAS OFFICE: THE 600 BUILDING. SUITE 2020

600 LEOPARD STREET. CORPUS CHRISTI. TEXAS 78473
(512) 883-7501
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LAW OFFICES

LUTHER., H. SOULES III
ATTORNEYS AT LAW

A PItOFESSIONAL CORPORATION

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBE.R

CHRISTOPHER CLARK
ROBERT E_ ETLINGER
MARY S. FENLON
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PATTERSON
LUTHER H.SOULES III

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

May 17, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Pla:z.a of the Americas
N.orth Tower, LB 310
Dallas, Texas 75201

Re: Proposed Change to Rule 13

Dear Mr. Branson:

Enclosed please find a copy of a letter sent to
Justice Nathan L. Hecht regarding changes to Rules 13.
prepare to report on the matter at our next SCACmeeting.
include the matter on our next agenda.

WAYNE i. FAGAN
ASSOCIATED COUNSEL

TELECOPIER
(512) 224-707:

me by
Please
I will

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIIIlhjh
Enclosure
cc: Honorable stanton Pemberton
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THE SUPREME COURT OF TEXAS
CHIEF JeSTICE

TIO~1A It PHIlIPS
P_O. BOX 12248 CAPITOL STATION

AUSTIN, TEXA 78711

(512) 463-1312

CLERK

JOHN T. ADAMS

JUSTICES
FRAKLIN S_ SPEA
C. L. RAY
R-\L1. A GONZAEZ
OSCAR H. MACZV
Et:GENE A COOK
JACK HIGHTO\X'ER
NATH L. HECHT
llOYD DOGGEI

EXECUTIVE ASST.
WILLIAM L. WILLIS

May 15, 19 8 9
ADMINISTRATIVE ASS'l.
MARY ANN DEFIBAUGIi

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
i 75 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee i s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May "the rule"
be invoked in depositions?

2 . Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending infede~al courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday.?

3. Regarding TRAP 84 and l82 (b): Should an appel-
late court be authorized to assess damages for a frivo-
ious appeal against counsel in addition to a party?

, 4. Regarding TRAP 90 (a) : Should the courts of
appèals be required to address the factual. sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds th~ evidence legally insufficient?

5. Regarding TRAP 130 (a): What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an appllcation
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
invol ves a material change in the court i s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, l2l FoR.D. 284 (July l4, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda . the issues rai.sed in the
enclosed correspondence 0

Thank you for your dedication to the improvement of Texas
rules 0
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MEMO

March l5, 1989

TO:
FROM:

J. He ch t a_/
J. Mauzy lt

I am attachìng _a copy of a letter I receìved today

from Tìm Kelley of Dallas regardìng a suggested amendment

ìn the Rules. Since this falls in the jurìsdìctìon of the

Advìsory Commì ttee on Rules, which you chaìr, I wanted to

pass ìt on to you for such dìstrìbution as you deem ad-

vìsable.

~
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TIMOTHY E. KELLEY
A PRCF"ESSICNAI. CORPORATION

dltl:o'lU;Y:J at Law

TIMOTHY E. KELLEY
BOARa CERTI"£D
ciVILTRIAL. LAW AND
PERSONAL IN~URY TRIAL LAW
TEXAS BOARD CF'l.EGALSPEClALIZAT10N

1S200 L8.J F'REEW A Y, SUITE 240

CALLAS, TEXAS 7S240-IS:JOS

(214) 1S1S1-S1S0

,\,\'\213747S¡..0 À 6Õ0) .. .?q, .. ~
'" Ill n ~A__ ~.

GREGORY S. DAVIS

March 7, 1989

Re: Disclosure of Witnesses

Justice Osear H. Mauzy
Supreme Court Building
P. O. Box 12248
Austin, TX 78711

I
Dear Justice Mauzy : i

,

In several recent cases it has become qUi1
many Defendants are deliberately withhol
witnesses, both lay and expert, until 30,
puts an unnecessary burden upon the other ~
you are faced with the prospect of having t¡
depositions during the last 30 days in
defense of the case is going to be.

The rules are quite clear in my mind tq
wi tnesses should be disclosed as soon as t~
Waiting until 30 days before trial, in my qthis rule. I

~
\,~

I wo nde r if the re is any way that tha
eliminate this abuse. Since most of the i
practices this" .g1 ving discretion to the trial cou-rt may not be 01: mucn
benefit particularly in larger metropolitan areas. Perhaps, a slight
revision of Rule l3 might be helpful in promoting attorneys to disclose
the names ot their witnesses as soon as they become available.

Yours very truly,

~'€Ó¿vte?i
'rtMOT!l e1KELLEY V

TEK :mc
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TIMOTHY E. KELLEY
BOARD C£RTtF1EO
CIVIL TRIAL LAW AND
PERSONALIN4URYTRIAL LAw
TEXAS BO..ROOF"L£GAL SPECIALIZATION

GREGORY S. CAVIS

Justice Osear H. f.1auzy
Supreme Court Building
P. O. Box l2248
Austin, TX 787ll

TIMOTHY E. KELLEY
A PROFESSIONAL. CORPORATION

c:ttOTJ£Y:i at ..aw
6200 L8J F'REEWAY, SUITE 240

CALLAS, TEXAS 75240-6305

(214) 661-5150

March 7, 1989

Re: Disclosure of witnesses

Dear Justice Mauzy:

In several recent cases it has become quite clear to me that a great
many Defendants are deliberately withholding the names of important
witnesses, both lay and expert, until 30 days prior to trial. This
puts an unnecessary burdeD" upon the other side because all of a sudden
you are faced with the prospect of having to take five or six different
depositions during the last 30 days in order to find out what the
defense of the case is going to be.

The rules are qui te clear in my mind to provide that the names of
witnesses should be disclosed as soon as they are known and available.
Waiting until 30 days before trial, in my opinion, is a clear abuse of
this rule.

I wonde r if there is any way that the rule could be amended to
eliminate this abuse. Since most of the time it is the defense who
practices this ,-giving discretion to the trial cou-rt may not be of much
benefit particularly in larger metropolitan areas. Perhaps, a slight
revision of Rule l3 might be helpful in promoting attorneys to disclose
the names of their witnesses as soon as tp.ey become available.

Yours very truly,

~ó¿Jt7)
TIMOTHYE'. '-KELLEY (/

T EK :mc
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~\A (:.'j~'- ~ \- \.\ l. ,

ù..I.'-\ G:0t\.1J...JC-(.

rrÆd ~ ~~ and'~~
C€lal'lare Office-Plaza - Suite
358Jcei aware

BeaurrT, Texas mC'
(40) 899-56
Telecopier (40) Em-5682

ATTORNEYS AT LAW CLINT W. LEWIS
MARC P: HENRY

December 30, 198B

~çJustice Raul A. Gonzalez
Post Office Box 161777
Austin, Texas 78716-1777

Dear Justice Gonzalez:

I am not certain whether it is appropriate to write
Supreme Court Justice concerning a matter of publ ic and
policy. However, since you have writt.en directly to me, I
like to express something on my own behalf and on behalf of
trial lawyers with whom I have discussed civil sanctions.

I personally believe that civil sanctions as made available
under Federal Rule 12 and Texas Rule 13, have gotten way out of
hand. Trial judges are now given the authority to dispose of
cases and punish lawyers in a way that I do not believe was ever
i n ten d e d . W h i 1 e i tis tr ue t hat the T e x a san d the fed era 1 . co U r t

systems needed a method for preventing .di scovery abuses and
possibly to prevent the interposition of frivolous pleadings and
mot ion s , the san c t ion s process has been d i s tor t e d and i s be i n 9
misused by trial judges. I believe that a trial attorney owes it
to his client to plead e~chand every possible theory of recovery
wh.ich may net his cl ient relief (by the way, I am a defense
attorney), sh~rt of pleadi ng outright falsehoods.

to a
legal
wou 1 d
other

I believe that sanctions should be reserved for those cases
in which an attorney or a party haS clearly and undeniably perpe-
t rat e d a f r au d up 0 n the co u r t. J u d g es are be i n g g i ve n the
unbridled power to make decisions which have been historically
left to juries and it is having a chilling effect on the pr~ctice
as it relates to pleading for relief for plaintiffs and innovative
defense strategies ~nd tactics. Novelty, imagination and courage
are what have brought us to the advance~ state of civilization and
jus tic e . we e n joy t 0 day. For a n a tt 0 r ne y i S i mag i n at ion t 0 be
s t ff 1 e d for f ear t hat hem a y be hit wit h s tag g e r i n g san c t ion s
because an ill-mannered judge does not agree with his theory,
hurts all of us in the long run. These things are actually
happening in Texas courts, both state and federal, at this time.
I am constantly hearing from other attorneys who have experienced
some major setback due to the- sanction powers which have been
placed in the hands of trial judges who have fairly run amok with
the .thrill of this almost unbridled power. Some may say that
there is an adequate remedy for improper sanctions award~ but you
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Justice Raul A. Gonzal~z
Page 2
Oecembe r 30, 1988

must remember that it is expensive for attorneys to defend
t hems e 1 ve s f r om san c t ions an d co u r t s of a p pea 1 are , for the m 0 s t
part, reluctant to find that a district judge downstairs in the
same building is guilty of an abuse of judicial discretion.

Other trial lawyers have said, and I concur, that we should
return to a system whereby trial lawyers are encouraged to be
innovative and sometimes venture out on the cutting edge of the
art of trial advocacy. The rules should be changed to provide
that sanctions can only be awarded against an attorney who refuses
to comply with a valid tourt order and against an attorney who has
deliberately and willfully filed a pleading or interposed a motion
or objection which was known to be fraudulent when filed. That is
not to say that I am in favor of doing away with the trial court's
power to a war d at torn e y 's fee s to a s u c c e s s f u 1 par ty i n a mot ion
proceeding. However, those attorney's fees should be limited to
those attorney's fees which can actually be calculated based upon
the time spent by the prevailing attorney and should not be
awarded beyond su~h a calculation in such a way as to punish the
unsucc~ssful litigator. .

I appreciate your time and attention to this letter and w sh
you every good fortune in continuing your exemplary judic al
career~

Your00y, .

(ß o?~
.Clint W. l-ewis

CW'_ / p 1 t
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TRCP Rule 18b.
Judges

(1) Dìsqualification. Judges shall disqualify themselves

Grounds for Disqualification and Recusal of

in all proceedings in which:

(a) (No change.)

(b) (No change.)

(c) either of the parties (or theìr attorney's) may be

relat.ed to them by affìnity or consanguinity within the thìrd

degree.

(2) (No Change)

~
~

~",""
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LAW OFFICES

SOULES. REED 8 BUTTS

KENNETH W. ANDERSON
KEITH M_ BAKER

STEP.!l-~NIE A. BELBER

CHARLESD. BUTTS
ROBERT E_ ETUNGER
MARY S. FENLON
PETER F_ GAZDA

REBA BENNETT KENNEDY
DONALD J- MACH
ROBERT D. REED
HUGH L. SCOTT. JR_
DAVID K. SERGI

SUSAN C. SHANK
LUTHER H. SOULES III
W. W_ TORREY

800 MILAM BUILDING..' EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

(512) 224-9144 WAYNE i- FAGAN

ASSOCIATED COUNSEL

TElECOPIER
(512) 224-7073

October 12, 1987

Hr. Sam Sparks
Grambling and Mounce
P. O. Drawer 1977
El Paso, Texas 79950-1977

Re: Rule 18b Tex. R. Civ. P.
Dear Sam:

I have enclosed coni.ments sent to me through Dan Sullivan
regarding Rule 18b. Please prepare to report on this matter at
our next SCAC meeting. I will include the matter on our next
agenda.

As always, thank you for your keen attention to the business
of the Advisory Commlttee.

Very truly yours,

LHSIII/tct
enclosure
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Mr. Luther H. Soules, III
Attorney at Law
800 Milam Bldg.
San Antonio, Te~as 78205

ßaw 0Jlices

Van (Sullivan
1/9 Xodliwesl :7ue. :7 , ~

:JnJ~w" ':exa, 797/4-639/~/ .~". /

9/U2J-/4S I ~) ~. l,
AUgust ll, 1987 . ~d ~

Øl Jn (l

~

.~ Ft s~.~

Re: Rule l8b Te~as Rules of
Civil Procedure

Dear Luther:

You will recall that we spoke on the telephone regarding the
proposed rule changes to be adopted by the Supreme Court
effective January 1, 1988.

We have a serious problem in Andrews County regarding the
District Judge's son practicing in his father's court. Most of
the lawyers in the area feel that this is improper primarily for
the reason that it causes a breakdown offai tho and confidence in
the judicial system, especially in those situations where a
client's adversary is being represented by the Judge's son in amatter before the court.
Rule 18b (c) provides that a Judge shall disqualify himself ifei ther of the partie.s may be related to him by affinity or
consaguini ty wi thin the third degree.

I feel that if it is improper for a party to be related then it
should also be improper for any party to be represented by an
attorney who is related to the Judge wi thin the third degree.

Woulc: it be possible for Rule iab (c) to be modified to read as
follows:

. . . ( c) either of the parties or their attorney's may be
related to them by affinity or consaguinity within the third
degree.
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Of course, we would like to have this Rule adopted and to take
effect by January I, 1988 if possible, but if that is impossible,
we would like to have the rule changed as soon as it can be done.

,

D
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TRCP

Rule 21. Motions

An application to the court .for an order, whether in the

form of a motion, plea or other form _of request, unless presented

during a hearing or trial, shall be made in writing, shall state

the grounds therefor, shall set forth the relief or order sought,

(shall be served on all parties,) and shall be filed and noted on

the docket.

An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or trial, 'shall

be served upon (all other) tYié/~~Ýøt$ø/ptttý (parties), not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

COMMENT: Copy technology has significantly changed since 1941

and this amendment brings approved copy service practice. more

current.

C: \DW4\SCAC\044 . DOC\HJH 004:19



LAW OFFICES

LUTHER H; SOULES III
AITORNEYS AT LAW

A PROFE5510NAl COR.PORATlON

I\ENNETH W. ANDE~ON
I\EITH M_ BAI\ER

STEPHANIE A. BE~BER

CHRISTOPHER CLARK.
ROBERT E. ETLINGER
MARY S. fENtON
PETER F_ GAZDA

LAURA D. HEARD
REBA BENNETT i\ENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK. PATTE~ON
~UTHER H. SOULES III

TENTH f~OOR

REPUBLIC OF TEXA PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE i. FAGAN
ASSOCIATED COUNSEL

TElECOPIER
(512) 224-7073

September 16; 1988

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002

Re: Proposed Change to Rules 21, 21a, 72 and 73

Dear Mr. Be,::k:

Enclosed herewith please find a copy of my letter to Judge
Stanley pemberton regarding regarding Rules 21, 21a, 72 and 73.
Please be prepared_ to report on this matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank*~ou for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable William w. Kilgarlin
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF ciVIL PROCEDURE.

i. Exact wording of existing Rule: Rule 21. Motions

An application to the court for an order, whether in the form of a _motion, plea
or other form of request, unless presented during a hearing Or trial., shàii be made in
writing, shall state the grounds therefor, shall set forth the relief or order sought,
and shall be filed and noted on the docket.

An application to the court for an order and notice of any hea.rîng thereon, not
presented during a hearing or trial, shall be served upon the adverse party not less
than three days before the time specified for the he~ring, unless otherwise provided
by these rules or shortened by the court.

II. Proposed Rule: Mark through deletions to existing rule with dashes; underline proposed ne.. wording:

An application to the court for an order, whether in the form of a motion, plea
or other form of request, unless presented during a hearing or trial, shall be made
in writing, shall state the grounds therefor, shall set forth the relief or order
sought, shall be served on all parties, and shall be filed and noted on the docket.

An application to the court for an order and notice of any hearing thereon,
not presented during a hearing or trial, shall be served upon all other the efl¥ef'Se

tlef'tj' parties, not less than three days before the time specified for the hearing
unless otherwise provided by these rules or shortened by the court.

121?/
..
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Brief statement of reasons for requested changes and advantages to be
served by proposed neW Rule :

Copy technology has significantly changed since 1941 and this
amendment brings approved copy service practice more current.

Respectfully submitted,

~~~4iC~
Robert F. Watson
LAW, SNAKARD & GM4BILL
3200 Texas Amrican Bank Bld9.
Fort worth, Texas 76102

January 16, 1989
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LAW OFFICES

KENNETH W. ANDERSON. JR_
KEITH M. BAKER

CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. ETLINGERt
MARY S. FENLON

GEORGE ANN HARPOLE
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
i. KEN NUNLEY
JUDITH L RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC J. SCHNALL'
LUTHER H. SOULES III tl
WILLIAM T. SULLIVAN

lAMES P. WALLACE i

SOU LES 0 WALLACE
ATTORNEYS AT LAW

A PROFESSIONAL CQRPOlV TlON

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

WRlTER'S O'RECT DIAL. NUMeER:

(512) 299-5340

January 30, 1989

Mr. David J. Beck
FUlbright & Jaworski
1301 McKinney street
Houston, Texas 77002

Dear Mr. Beck:

Re: Proposed Changes to Rules 21, 21 (a), 72 and 73

TElEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN

(512) 327-4105

Enclosed please find a copy of a letter forwarded to me by
Evelyn A. Avent, Secretary for the Committee on Administration of
Justice regarding changes to Rules 21, 21 (a), 72 and 73. Please
prepare to report on the matter at our next SCAC meeting. I will
include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

AUSTIN. TEXAS OFFICE: BARTON OAKS PLAZA TWO. SUITE 315
901 MOPAe EXPRESSWAY SOUTH. AUSTIN. TEXAS 78746

(512) 328-5511
CORPUS CHRISTI TEXAS OFFICE: THE 600 BUILDING. SUITE 2020

600 LEOPARD STREET. CORPUS CHRISTI. TEXAS 78473
(512) 883-7501

yours,

SOULES III
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STATE BAR OF TEXAS

~ rv It .. .: ..~ LY v Janua 23, 1989 . ~
J:

To the Commttee on Admstration of Justice

From Evelyn A. Avent, Secretary

Enclosed are proposed changes in fin form to Rules 2l, 2la,
72 and 73 subitted by Robert F. Watson.

Also enclosed are proposed chges in final form to Rules 223 an
245 subitted by Chles Tighe.

These item will be on the Agenda for action at the Mach II meeting.

/çi~~4¿O~
Enclosures
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THOS. H LAW

)ROBER T .. RA. NOO L.. PH
RICE M TILL.EY. JR
SAMUEL. A. OENNY
WALTER S.FORTNEY
ROBERT FWATSON
KENT 0 KIBBlE
JOE SHANNON. JR.
DENNIS RSWIFT
MARVIN CHAMPL.IN
JAY 5 GARRETT
G. THOMAS BOSWEl-l-
JAMES W SCHEL.L.
WIL.L.IAM F. MCCANN
MiCHAEL L.. MALONE
ALAN WILSON
WALKER FRiEDMAN
ROBERT W BLAIR
ED HUODLESTON

~ .z? .. I ~ 7,; ì$ ;
l-AW OFFICES OF

LAW, SNAKARD Be GAMBILL
JONATHAN G.KERR
VERNON E.REW. JR.
A. BURCH WAL.DRON. II
GARY L. INGRAM
JOHN W MCNEY
LARRY BRACKEN
H.ALL.EN PENNINGTON. JR.
JAMES C. GORDON
GEORGE PARKER YOUNG
STEVENO. GOL.DSTON
PAMELAARNOLO OWEN
LINDA K. GOEHMAN
CAROL WAREOAVIOSON
OABNEYO. aASSEl.
ELIZABETH P. STURDIVANT
HUGH A. .SIMPSON
LYNN M. JOHNSON
..OHNL.. BECKHAM
RICK WEAVER

A PROFESSIONAt.CORPORATION

;3200 TEl(AS AMERICANBANK BUIl-OING

500 THROCKMORTON STREET

FORT WORTH. TEXAS 76102

JEFFREY LANG MAURICE
C"'VID M H"'LL
JOHNE. KO£"'£1..J...
BRENDA LOUDERMILK
KENT R.SMITH
TOOD.p KELLY
JAMES H. CHEATHAM IV
JAY K. RUTHERFORD
STEPHEN G. WILCOX
M.ELAlNE BUCCIERI

KATHERYN M. ..ILLWEE
W. BRADL.EYPARKER
EO FARRAR
ROBERTe. BEASLEY
8SL...KE COX
KELLEY S. HIL.L
KENNETH N.STRINGER
MARKS. PFEIFFER
BONNIE VON .ROEOER
STEVEN M.SMITH
VICTORIA FAY PRESCOTT
MICHAELP.SCHUTT
JOSEPH C. SCHMITT
MICHAEL T.COOKE
LEE F. CHRISTIE
-JOHN A. KOBER
KERN A. .L£WIS

AREA e 17 335-7373

METRO 429'2991

TELECOPY 332-7473

DIRECT DIAL NUMBER: OF COUNSEL

RICE M. TILLEV
ROBERT FSNAKARO
LAWTON G. GAMBILL
HARRY HOPKINS(817) 878-6374

January 16, 1989
"'LICENSED IN A STATE

. OTHER THAN TEXAS

Ms. Evelyn A. Avent
7303 Wood Hollow Drive, #208
Austin, Texas 78731

Dear Evelyn:

Enclosed are copies of the proposed changes to Rules 21,
2 la, 72 and 73. You ~'1i 11 notice two versions of Rule 21a are
enclosed. One provides for service by first class mail. The
other does not. As I indicated at our recent meeting, our sub-
commi ttee has no particular feelings ei thei: way on the issue of
first class mail, and welcomes the consideration of the entire
committee of this issue.

After a more thorough review of the language of the proposed
rUles as amended and the language o£ existing Rule 8, it appearB
that any reference to the "attorney in charge" concept of Rule 8
woul~ be redundant inasmuch as' the last pai:agraph of the rule
states "All communications from the court or ~thei: Counsel with
respect to a suit shall be sent to the att6rney in charge." This
would appeai: to leave no latitude on the part of anyone attempt-
ing to comply with the methodOlogy set foi:th in proposed Rule.
21a and 72, when delivering a copy to a party i s "attorney of
record" to address it to anyone other than the "attorney in
charge" as mandated by Rule 8. I would be very grateful if you
would send copies of the proposed rules to all members of the
committee so that they may be considered at our meeting on March
11th.

Sincerely,

~at
Robert F. Watson

RFWjranlS
L .RULES
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TRCP

Rule ila. Notice

Every notice required by these rule~

to the Court for an order,) other than t

upon the filing of a cause of - action
expressly provided in these rules, may p

copy (thereof) øf/t~ø/riøtitéJøt /øfJt~ø/~
t~é/Øá~é/m~ý /~éJ to the party to be sert

duly authorized agent or ~i:t attorney of
or by (or by agent or by courier rEi
certified or) registered mail, to (the

address, (or by telephonic document ~

current telecopier numer,) or it may'

manner as the court in its discretion

~
"l
o

mail shall be èomplete upon deposit of the paper, enclosed in a

postpaid, properly address.ed wrapper, in a post office or offi-

cial depository under the care and custody of the United States

Postal Service. Whenever a party has the right or is required to

do some act or take some proceedings wi thin a prescribed' period

after the service of a notice or ;¿~P~d~
notice or paper is served upon by maiJ(' thíee days shall be added

to the prescribed period. tt (Notice) may be served by a party

to the suit, øt/~i:t (an) attorney of record, øt/~ý/tYiélptøpét (a)- .... . .....-
sheriff or constable, or by any. othe.r person competent totesti-

fy. (The party or attorney of record shall certify to the court

compliance with this rule in writing over signatureand on the

filed pleading.) A wtittéri/$tátømørit certificate by (a party or)

C: \DW4\SCAC\044 . DOC\HJH
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TRCP

Rule 21a. Notice

Every notice required by these rules, (and every application

to the Court for an order,) other than the citation to be served
.

upon the filing of a cause of - action and except as otherwise

expressly provided in these rules, may be served by delivering a

copy (thereof). øt. 1'iT/rJ liiø't1.rté/øt løt. 1'iT/rJ I ø.ørt'léii'tI'iø IYJél t.rJtýrJiJI I át.

tViø.1 rtát.é Irtd-ý IYJéJ to the party to be served, or li1.t. (the party's)

duly authorized agent or li1.t. attorney of record, either in person

or by (or by agent or by courier receipted deli very or by
certifiedorl registered mail, to (the party'sl T/.ït. last known

address, (or by telephonic document transfer to the party's

current telecopier numer,) or it may be. given in such other

manner as the court in its discretion may direct. Service by

mail shall be èomplete upon deposit of the paper, enclosed in a

postpaid, properly addressed wrapper, in a post office or offi-

cial depository under the care and custody of the United States

Postal Service. Whenever a party has the right or is required to

do some act or take some proceedings wi thin a prescribed' period

after t~e .service of a notice or ::~P~d~
notice or paper is served upon by maiJ(' three days shall be added

to the prescribed period. i t (Notice) may be served by a party

to the suit, øtlli1.t. (an) attorney of record, øtlYJýl'tlié/ptøpét fa)

sheriff or constable, or by any other person competent to testi-

fy. (The party or attorney of record shall certify to the court

compliance with thi.s rule in writing over si.gnature and on the

filed pleading. 1 A wt1.ttéiilt.'id-'trJrtrJii't certificate by (a party or)

C: \DW 4 \ SCAC\ 0 4 4 . DOC\HJH
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an attorney of record, or the return of an officer, or the

affidavit of any person showing service of a notice shall be

prima facie evidence of the fact of service. Nothing herein

shall preclude any party from offering proof that the notice or

document was not received, or, if service was by mail, that it
,

was not received within three days from the date of deposit in a

post office or official depository under the care and custody of

the United States Postal Service, and upon so finding, the court

may extend the time for taking the action requred of such party

or grant such other relief as it deems just. The provisions

liereof relating to the method of service of notice are cumulative

of all other methods of service prescribed by these rules. 'A;iéá

t;iØtØ liiAlrtß l-ptr/Ýli-ø.é Ifr/t IVir/+t:trJrt Ir/t It.øtÝli-tø l'ft ItØ1Ji-ttØtØd Itnái-lJ

t.iAt;i1 ár/tY.tél r/t I tøtil Y.tø/rJát I ált.r/I"'é/;iád/YJt I tétti-f1-éd/rJái.IJ

COMMEN: Delivery means and technologies have significantly
changed since 1941 and this amendment brings approved delivery

practices more current.

C: \DW4 \SCAC\ 044. DOC\HJH 00447



LAW OFFICES

LUTHER H: SOULES III
AlTORNEYS AT LAW

A PROfESSIONAL CORPORATION

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ETLINGER
MARY S.FENLON
PETER F. GAZDA
LAURA D. HEARD
REBA BENNElT KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PATTERSON
LUTHER H_ SOULES III

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE i- FAGAN

ASSOCIATED COUNSEL

TELECOPIER
(512) 224-707.3

September 16, 1988

Mr. David J. Beck
Fulbright & Jaworski
130l McKinney Street
Houston, Texas 77002

Re: Proposed Change to Rules 21, 21a, 72 and 73

Dear Mr. Ber:k:

Enclosed herewith please find a copy of my letter to Judge
Stanley Pemberton regarding regarding Rules 21, 21a, 72 and 73.
Please be prepared_ to report on this.. matter at our next SCAC
meeting. I vlill include the matter on our next agenda.

As always, thank~~ou for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable William W. Kilgarlin
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V-W OFFICES

LUTHER H. SOULES ILL
ATTORNEYS AT V-W

A PROfESSIONAL COR.POl\rION

KENNETH W. Al.:ERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHR.ISTOPHER CL"R.K.
R.OBERT E. ETLli-CER

MARY S. FENLON
V-URA D. HEARD
REBA BENNETT KENNEDY
CV-Y N_ MARTIN
JUDITH L RAMSEY
SUSAN SHAN" P."TTRSON
LUTHER. H. SOULES 11

TENTH FLOOR

REPUBLIC OF TEXI PlAZA

175 EAT HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

WAYNE i. FACAN

.A.SCCIATED COUNSEL

TElECOPIE.R
(512) 224-7073

May 17, 1989

Mr. David J. Beck
Fulbright & Jaworski.
1301 MCKinney street
Houston, Texas 77002

Re: Proposed Changes to Rule 21a, 103 and 120 (a)
Texas Rules of Civil Procedure

Dear Mr. Beck:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 21a,
and 103. Also enclosed please find a copy of a letter from
RobertF. Watson regarding Rule 120 (a). Please prepare to report
on. the matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

Justice stanton Pemberton
Mr. Robert F. Watson

yours,

III
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE

mOMAS R PHilIPS
P.O. BOX 12248 CAPITOL STATION

AUSTIN, TEXA 78711

(512) 463-1312

CLERK
JOHN T- ADAMS

JUSTICES
FRAKLIN S. SPEA
C. L. RAY
RAUL A GONZAEZ
OSCA H. MAUZY
EUGENE A COOK
JACK HIGHTOWER
NATH L. HECHT
lLOYD DOGGET

EXECUTIVE ASST.
WILLIAM L. WILLIS

May 15, 1989
ADMINISTRA1WE ASS'T,
MARY ANN DEFIBAUGH

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee i S next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 6l4: May "the rule"
be invoked in depositions? '

2 . Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3 . Regarding TRA 84 and 182 ( b): Should an a ppe 1-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in adciition to a party?

4 . Regarding TRA 90 ( a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRA 130(a): What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of

G04S0



Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in .the court i s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d l77 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass' n, 121 F .R.D.. 284 (July l4, 1988),
and whether the electronic recording order should be included in
the rules.

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.

. k/
Hecht

00451



March 1, 1989

Mr. John Cochran
Cochran Profess.ional Corporation
P.O. Box 141104
Dallas, Texas 75214

Dear John:

Your letter recommending an expansio~ of Texas Rule of Civil
Procedure 21a has been referred to me, as I have principal
responsibili ty for overseeing the rules.

i am aware of a project ongoing in Harris County to experiment
wi th direct electronic filing of pleadings and papers wi th the
courts. That project is in. its early stages, -but it has some
promise. I am hopeful that other jurisdictions will continue to
look into this mechanism for sending informtion.

I share your desire to move into t4e twenty-first centùry by
taking advantage of the technology readily available. I just hope
we manage to drag the legal system all the way into the twentieth
century before it i S over with!

Thank you for your comments. Best wishes.

Sincerely,

Nathan L. Hecht
Justice

NL: sm
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S-liv~r-
~ÛA L, fJs.

COCHRAN PROF"ËSSIONAL COF;PORATION/) /l
(-ln-ATTORNEYS AT LAW

..-.

~:~~ti:~~.

::....:~:
:~~;:~~

S8.38 LIVE: OAK
MAILING ADDRESS
POST OFF"ICE "'OX 141104
DALLAS, TEXAS 7S214

(214) 828-44

.: -:"~.'~:-.:....". "':'_. TELEX: 20.3941 ACTO-UR

February 23, 1989

Supreme Court
Supreme _ Court Building
P.O. Box l2248
Austin, Texas 787ll
RE: RUle 2la Revision
Gentlemen:

In my opinion Rule 2la should be expanded _ to permi t delivery of
notice by telecopier providing written confirmation of
tr ansmiss ion.

I have attached for the commi ttee' s review the sort of
confirmations which are printed by our Xerox 7020 following a
transmission.

with the widespread use of telecopiers, and the drastic
reduction in price of units, this machine will become as much a
part of the law office as the telephone ?nd the photocopier.

I believe the Texas Bar can move the practice of law into the
21st century by recognizing delivery of notice via this
relatively new medium communication.

Enclosure

9249A/sb
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LAW OFFICES

KENNETH W. ANDERSON. JR.
KEITH M. BAKER

CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. HLiNGER'
MARY S. FENLON

GEORGE ANN HARPOLE
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
J. KEN NUNLEY
JUDITH L RAMSEY
SUSAN SHANK PArrERSON
SAVANNAH L ROBINSON
MARC J. SCHNALL'
LUTHER H. SOULES III ii
WILLIAM T. SULLIVAN

JAMES P. WALLACE i

SOU LES 8 WALLACE
ATTORNEYS AT LAW

AoPROFESSIONAl CORPORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

WRITER'SOIRECTOIAL NUMBER:

February 9, 1989

Mr. David J. Beck
FUlbright & Jaworski
1301 McKinney street
Houston, Texas 77002

Re: Proposed Changes to Rules 21(a), and 106(b)

Dear Mr. Beck:

Enclosed please find a copy of a letter forwarded to me by
Judge Michol O'Connor regarding changes to' Rule 21(a) and a copy
of a letter from Professor Dorsaneo regarding changes to Rule
106 (b) . Please prepare to report on the matter at our next SCAC
meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

Justice Michol o'connor

yours,

00456
AUSTIN. TEXAS OFFICE: BARTON OAKS PlAZA TWO. SUITE 315

901 MoPAe EXPRESSW"Y SOUTH. AUSTIN. TEXA 78746
(512) 328-5511

CORPUS CHRISTI. TEXA OFFICE: THE 600 BUILDING. SUITE 2020
600 LEOPARD STREET. COR.PUS CHRISTI. TEXAS 78473
(512) 883-7501

TEXAS BOARD OF LEGAL SPECIALIZATION
, BOARD CERTIFIED CIVIL TRIAL LAW
i BOARD CERTIFIED CIVIL APPELlATE LAW
. BOARD CERTIFIED COMMERCIAL "NO

RESIDENTIAL REAL ESTATE LAW



FRANK G. EVANS
CHIEF JUSTICE

JAMES F. WARREN
SAM BASS
LEE DUGGAN, JR.
MURRY B. COHEN
D. CAMILLE DUNN
MARGARET G. MIRABAL
JON N. HUGHES
MICHOL O'CONNOR

JUSTICES

Mr. Luther Soules, III
800 Milam Building
San Antonio, Texas 78205.

Dear Luke:

!J) L i-(l.aurl.at .AVIU'ilS ;¿ 'lf, "* 8
ltir-st§upr-fnte Jlubidal i1istdd '-. -~-

KATHRYN COX13D7§an Jladntn, lDta ltlnnr- CLERK
itnustnn, (lexas 77DD2 LYNNE LIBERATO

:i-; STAFF ATTORNEY
. / ~ PHONE 713-655-2700

February 3,1989 /JJ ld l) .5 J Y

S(f fk Óù!fC _.f'. d-
l- T-/Jt ~V i (v.,.

~ ClwleÝC~
Here is a proposed rule change I meant to discuss with you today.

Also - Evans said yes about speaking on A.D.R.

~
d-
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PROPOSED RULE CHAGE

RULE 5. ENLAGEMENT.

When by- these rules or by a notice given thereunder or

by order of court an act is required or allowed to be done

at or within a specified time, the court for cause shown
,

.-
may, at any time in its discretion (a) with or without

motion or notice, order the period enlarged if application

therefor is made before the expiration of the period

originally prescribed or as extended by a previous order ¡

or (b) upon motion permi t the act to be done after the

expiration of the specified period whe.re good cause si

shown for the failure to act.. (1'-bli'è-H~J The court may not

enlarge the period for taking any action under the rules. .
relating to new trials except as stated in thes.e rules.. (1' i

l:rev~àeài- fteweveri-~ £-.a-:me'è~el'-£er-l'ew-'èr~a% J

If any document is sent to the proper clerk by first-

class United states mail in an . envelope or wrapper properly

addressed and stamped and is deposited in the mail one day

or more before the last day for filing same, the same, if

received by the clerk no more than ten days tardily, shåll

be filed by the clerk and be deemed filed in time.. (1'
l:rev~àeài-ftewe¥er7--t-h-a) A leg:ible postmark affixed by
the Uni ted states Postal Service shall be prima facie
evidence of the date of mailing.

REASONS FOR THE CHANGE

Most lawyers believe they can file documents with the

trial cour~ by mailing them to the clerk one day before they
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are due. That is not 'the case. Under Rule 5 (a) ,
Tex.R.civ.p. ,as it is presently written, the only document a

party can mail to the clerk one day before it is due is the

motion for new trial. If the motion for new trial is sent by

mail, it is be considered timely filed if:
a.. it
b. it
c. itit

is mailed one day in advance, and
is sent by first-class, U. S. mail, and
reaches the -court within 10 days after
is due.

There is no uniformity in the rules about the last day a

document can be mailed.

RUle 21a, Tex.R.Civ.P., permits a party to mail

documents to opposing counsel on the same day they are due.

The rule says the document is served at the time it is

mailed.

The appellate rules further complicate the matter. Rule

4 (b), Tex.R.App.P., says any document relating to taking an

appeal shall be deemed timely filed if it is "deposited in

the mail one day or more before the last day" for taking the

required action, that is, the day before it is due. Rule

5 (a), Tex.R.App.P., however, provides:

When the last day of the period is the next day
which is neither a Saturday, Sunday nor legal
holiday, any paper filed by mail as provided in
Rule 4 is mailed on time when it is mailed on the
last day of the period.

It is hard to understand Rule 5 (a) alone, much less when it

is read with Rule 4(b). _Together, they seem to say:

1. If the last day is_ a working day, a party may
mail the document to -the clerk on that day.
Tex.R.App.P. 5(a).

2. If the last day is a holiday or weekend, a
party must mail the document to the cler~ the day
before the last day. Tex.R.App.P. 4 (b) .

(j \) ti ~9
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The courts are not in agreement when a document must be

put in the mail to comply with Rules 4 (b) and 5 (a) ,
Tex.R.App.P. For example: If document is due to be filed on
a Saturday, and therefore it is actually due the next Monday,

under some court's interpretation of Rule 4 and 5, the. party

must mail it to the court no later than Sunday. Fellowship _

Missionary Baptist Church of Dallas, Inc. v. Siqel, 749

S.W.2d 186, 187 (Tex.App.--Dallas 1988), Walkup v. Thompson,

704 S.W.2d 938 (Tex.App.--Corpus Christi 1986, writ ref'd

n.r.e.), and Martin Hedrick Co. v. Gotcher, 656 S.W.2d 509

(Tex. App. --Waco 19B 3 , writ ref' d n. r. e. ) Contra: Ector

County I.S.D.v. Hopkins, 518 S.W.2d576 (Tex.App.--El Paso

1975, no writ.)

To further illustrate the confusion, the appeal bond,

which is governed by Rule 40, Tex.R.App.P~, and is generally

considered an appellate document, must be filed with the

trial court pursuant to the rules for computing time of the

rules of civil Drocedure, not the rules of appellate

procedure. Under Rules 5 of the rules civil procedure, the

appellant may not file the document by inailing it to the

clerk one day before it is due. Appellant must make sure it

reaches the clerk by the last day it is due.

I think the Court should changêRule 5, Tex.R.Civ.P., to

permit all documents tõ be filed by mailing the day before

due.- Or, if the Court prefers, Rules 4 and 5, Tex.R.civ.p.,

and Rules 4 and 5, Tex.R.App..P., could be amended to permit-

all documents to be considered filed on the date mailed.

We need uniform rules to permit filing b~~ mail.

004GO
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please contact me if this suggestion is placed on the

docket of the Advisory Committee t(J~
MICHOL 0 i CONNOR, Justice
First Court of Appeals
1307 San Jacinto street
iothFloor
Houston, Texas 77002
(713) 655-2700

004G1
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE.

I. Exact w?rding of existing Rule: Rule 21a. Notice

Every notice required by these rules l other than the citation to be served
upon" the filing of a cause of action .and except as otherwise expressly provided
in. these rules, may be served by delivering a copy of the notice or of the
document to be served , as the case may be, to the party to be served, or his duly
authorÜed agent l or his attorney of record, either in person or by regi.stered
mail to his last known address, or it may be given in such other manner as the
court in its discretion may direct. Service by mail shall be complete upon
deposit of the paper, enclosed in a postpaid, properly addressed wrapper, in a
post office or official depository under the care and -custody of the United States
Postal Service. Whenever a party has the right or is required to do some act or
take some proceedings within a prescribed period after the service of a notice or
pther paper upon him and the notice or paper is served upon him by mail , three days
shall be added to the prescribed period. It may be served by a party to the suit
or his attorney of record, or by the proper sheriff, or constable, or by any other
person competent to testify. A written statement by an attorney of record, or the
return of the officer, or the affidavit of any other person showing service of a
notice shall be prima facie. evidence of the fact of service. Nothing herein shall
preclude any party from offering proof that the notice or document was not re-
cei ved, or, if service was by mai1,tha t it was not received within three days from
the date of deposit in a post office or official depository under the care and
custody of the United States Postal Service, and upon so finding, the court may
extend the time for taking the action required of such, party or' grant such other

. (continued on attached page)II. Proposed Rule: 'Mark through deletions to existing rule witlì dêÍ5lies; underline proposed new wording:

Every notice required by these rules, and every application to the Court for
an -order, other than the citation to be served upon the filing of a cause of action
and except as otherwise expressly provided in these rules, may be served by de-
li vering a copy thereof 6f ~Re ft6~iee 6P 6f ~Re è6eHffeR~ ~6 èe sep¥eè~ as ~Re ease
ffey èeT to the party to be served l or Ris the party l S duly authorized agent or Ris
att~rney of reco:d" either in. person ~r by asent _ or by courier receipted -
deliverv or by first class mail to the party s R%S last known address,
or by telephonic document transfer to the party's current te1ecopier number, or it
may be given in such other manner as the court in its discretion may direct.
Service by mail shall be complete upon deposit of the paper, enclosed in a post-
paid, properly addressed wrapper; in a post office or official depository under
the care and custody of the United States Postal Service. Whenever a party has
the right or is required to do some act or take some proceedings within a prescribed
period after the service of a notice or other paper upon him and the notice or paper
is served ;upon him by mail, three days shall be added to the prescribed period. ¡~
Notice may be served by a party to the suit l 6P Ris an attorney of record, 6P èy
~fte fH'6ftep it sheriff or constable l or by any other person competent to testify.

(continued on attached page)
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Rule 21a. Notice (contînued)

I. relief as it deems just. The provisions hereof relating to the method of service
of notice are cumulative of all other methods of service prescribed by these rules.
When these rules provide for notice or service by registered mail, such notice or
service may also be had by certified mail.

II. The party or attornev of record shall certify to the court compliance with this
rule in writing over signature and on the filed pleading._ A Wf':il:l:eft Sl:al:effeftl:
certificate bv a partv or an attorney of record, or the return of an officer,
or the affidavit of any person showing service of a notice shall be prima facie
evidence of the fact of service. Nothing herein shaii preclude any party from
offering proof that the notice or document was not received, or, if service was
by mail, that it was not received within three days from the date of deposit in
a post office or official depository under the care and custody of the United
States Postal Service, and upon so finding, the cour~ may extend the time for
taking the action required of such party or grant such other relief as it deems
just. The provisions hereof relating to the method of service of notice are
cumulative of all other methods of service prescribed by these rules. When
these rules provide for notice or service by f'eg:iSl:ef'eè æaH:T fírst class mail ,
such notice or service may also be had by registered mail or certified mail.

1'. (l &. i ~ J.
v v ~ V



Brief statement of reasons for requested changes and advantages to be
served by proposed new Rule:

Deli very means and technologies have significantly changed since
1941 and this amendment brings approved delivery practices more
current.

Respectfully submitted,

12/ _¿(~~
~. watson
LAW, SNAKRD & GAMBILL
3200 Texas American Bank Bldg.
Fort Worth, Texas 76102

January 16, 1989
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LAW OFFICES

KENNETH W. ANDERSON. IR._
KEITHM. BAKER

CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. ETLlNGERt
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TELEFAX

SAN ANTONIO
(512) 224-707:
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(512) 321-4105

WRITER'S DIRECT DIAL NUMBER:

(512) 299-5340

January 30, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney street
Houston, Texas 77002

Re: Proposed Changes to Rules 21, 21 ( a), 72 .and 73

. Dear Mr. Beck:

Enclosed please find a copy ofa letter forwarded to me by
Evelyn A. Avent, Secretary for the Committee on Administration of
Justice regarding changes to Rules 21, 21(a), 72 and 73. Please
prepare to report on the matter at our next SCAC meeting. i will
include the matter on our next agenda.

As always, thank you for your keen, attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

r,(\AL:Vv£!u
AUSTIN. TEXAS OFFICE: BARTON OAKS PLAZA TWO. SUITE 315

901 MOPAe EXPRESSWAY SOUTH. AUSTIN. TEXA 78746
(512) 328-5511

CQRPUS CHRISTI. TEXA OFFICE: THE 600 BUILDING. SUITE 2020
600 LEOPARD STREET. CORPUS CHRISTI. TEXA 78473
(512) 883-7501

TEXAS BOARD OF LEGAL SPECIALIZATION
i BOARD CERTIFIED CIVIL TRIAL LAW
i BOARD CERTIFIED CIVIL APPELLATE LAW

. BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW
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HARRY HOPKINS(817) 878-6374

January 16, 1989
-LICENSEO IN A STATE
OTHER THAN TEXAS

Ms. Evelyn A. Avent
7303 Wood Hollow Drive, #208
Austin, TexaS 78731

Dear Evelyn:

Enclosed are
2 la, 72 and 73.
enclosed. One
other does not.
committee has no
first class mail,
committee of this

copies of the proposed changes to Rules 21 t
You will notice two versions of Rule 2la are

provides for service by first c~ass mail. The
As I indicated at our recent meeting, our sub-
particular feelings either way on the issue of
and welcomes the considerat~on of the entire
issue.

After a more thorough review of the language of the oroposed
rules as amended and the language of existing Rule 8, it appears
that any reference to the "attorney in charge" concept of Rule 8
would be redundant inasmuch as- the last paragraph of the rule
states "All communications from the court or other counsel with
respect to a suit shall be sent to the attorney in charge. fl This
would appear to leave no latitude on the part of anyone attempt-
ing to comply with the methodology set forth in proposed Rules
21a and 72, when delivering a copy to a party' s n attorney of
record" to address it to anyone other than the "attorney in
chargefl as mandated by Rule 8. I would be very grateful if you
would send copies of the proposed rules to all members of the
committee so that they may be considered at our meeting on March
1 I th.

Sincerely,

~oU
Robert F. Watson

RFW/ran1l5
L. RULES
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REPORT

of the

COMMITE ON '1 ADMINISTRTION OF JUSTICE

December l, 1988

The Commttee on the Admnistration of Justice has been divided into

sucommttees whch tract those of the Supreme Court Advisory Commttee -to

whch it reports its proposals regarding the Texas Rules of Civil Procedure.
,

The -first meeting of the new bar year was held September lO, 1988 at which

time there was discussion of proposed Local Rules following a report by Luther

Soules, Chairm of the Supreme Court Advisory Commttee and the Court's Sub-

commttee on Local Rules. Mr. Soules presented a proposed draft of the rues

for consideration and input. Professor William V. Dorsaneo, III, Chairm of
COAJ's Subcommttee on Local Rules, has done a considerable amount of work on

the project. A number of other matters came before the commttee for dis-

cussion and various proposed Rules changes were referred to appropriate sub-

comm t tees.

At its meeting held November 19, Judge George Thond, Chirm of the
Judicial Section, reported that a draft of the Local Rules was presented dur-

ing the recent Judicial Conference in Fort Worth. He stated that the members

attending the Conference were divided into five groups to study the draft and
/

a, member of the Advisory Commt tee acted as moderator to each group. The

final work product will serve as a gude for judges over the state after its

approval.
A report was made by Judge Don Dean, a member-uf-~ the Subcommttee on

Rules l-l65a. Some 'chages were proposed 'to Rule 2la to bring approved

deli very practices more curent as delivery means~and technologies have sig-

nificantly chaged since 194L. The chges will be put into written fonn and

presented to the full comttee at its January- meeing_ for action as required

under the commttee i s bylaws. Changes to Rule 72 were also proposed whch will
bring copy service more curent and this amendment will be presented in written

form at the next meeting.

Four Rules changes are being considered by the Subcommttee on Rules

l66-2l5 which is chaired by Guy Hopkins. Mr. Hopkis was unavoidably absent

from the November meeting and repo:rts on these Rules were deferred.

Charles -Tighe, Chirm of thé Subcommttee on Rules 2l6-3l4, reported
that the group has considered Rule 245 and, on the recommendation of Mr.

/
... __..oJ-
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Soules, would recommend a revision at the next meeting to chge notice of

"not less than ten days" to "not less than forty-five days" as the period

prior to trial for ju fee and demd was extended from ten to thirty

days and the increase from ten to forty-five days would pennt a party
who receives a non-ju setting together with an answer to preserve its
right to trial by ju .and avoid an otherwse essential but burdensome

practical requiement to make demd and pay the jur fee in all cases

when they are filed, thus clogging the- ju dockets unealistically and
unecessarily. Mr. Tighe said it would be necessar to consider ths

change along with(Rule 2l6.~ch provides for tií;t-¡iiÍ~-'~ fee....____-.. . í . .)
He said the subcommttee was also considering, Rules 223 and 224 whch deal--- --'
with the jur list.

/--- Mr. James O'Leary sa:L9. his Subcommttee on Rules 3lS-33l was lookig, ---.. ..
àt Rule 324(b) where moÙcn for a new trial is required. A question has

ari~èn--with regard to venue for a new trial and the group feels this needs

study.
With regard to the Texas Rules of Appellate Procedure, Judge J.

Curtiss B~9wn, - chäitm-;-reported that a proposal has been received re-

garding TR Rules 4 an 5 which relate to the question of the time ~f

riling of,recprds,- briefs an other instrients. He said the subcommttee

did not feel that a real probl~_existed with these two Rules but would look

at them more closely to detere if revisions should be made.

A complaint regardig Rules 40 and 53j was rec~ived from a district

judge regarding a problem-faced by a court reporter in his jurisdiction who

prepared a lengthy statement of facts for" an indigent party as required

under Rule 40 but who was refused payment for his services under Rule .53j.

The ~~bcc~~ttee considered the ã~tter but rec~lüuénded that no action be

taken on these Rules at this time and that the matter be removed from the

docket, recognzing that there may be a greater problem with the Rules in the

future.
With regard to TR Rul-e lOO, Judge Brown referred to a copy of a

proposed change to the-Rule which has been circulated to the full commttee.

The proposed amendment will clar;ify the Rule by providing that en banc re-

view may be conducted at any time within a period of plenary jurisdiction of

a court of appeals. He moved that the change be approved and his motion was

seconded and adopted.
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The meeting was then held open for discussion of any Rules problem

which might need to be addressed. It was mentioned that "legal holidays"

differ from county to county, and discussion was also held on certain Rules

of discovery and the possibility of having a limt on the number of inter-

rogatories that may be made.

The Corrttee will meet again on Janry 14, 1989 at which time fina

action will probably be taken on a number of the item presentÎy under con-

sideration.

$L-f~ íJ £Li:
Stanton B. Pemberton, Chairm
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Texas Rules of Civil Procedure

Rule 21a. Notice
--

Every notice-. - raqaired by _these rules (or pleading

subsequent to the original- complaintl í other than the citation to

be served upon the filing of a cause of action and except as
,

othenvise expresaly provided in these rules, may be served by

delivering a copy of the notice or of the document to be served,

as the case may be, to the party to be served, or his duly

authorized agent, or his attorney of record, either in person or

by :leEJis~e:leà (first-class) mail to his last known address, or it

may be given in such other manner as the court in its discretion

may direct. Service by mail shall be complete upon deposit of

the paper, enclosed in a postpaid, properly addressed wrapper, in

a post office or official depository under the care and custody

of the United States Postal Service. Whenever a party has the

right or is required to do some act or take some proceedings

wi-ehin .a prescribed period after the service of a notice or other

paper upon him and the notice or paper is served upon him by

mail, three days shall be added to the prescribed period. It may

be served by a party to the suit or his attorney of record,. or by

the proper sheriff, or constable, or by any other person

competent to testify. A written statement by an attorney of
record, or the return of the officer, or the affidavit of any

other person showing service of a notice shall be prima facie

evidence of the fact of service. Nothing herein shall preclude

any party from offering proof that the notice or document was not

00470



received, or, if service was by mail, that it was not received

within three days from the date of deposit in a post office or

official depository under: the care and custody of the United
--

states Postal Service, and upon -~o finding, the court may extend

the time for taking the action required of such partr or grant

such other relief as it deems just. The provisiòns hereof

relating to the method of service of notice are cumulative of all

other methods of service prescribed by these rules.. W:beR--t.f'f

~Hle5-~~~-~~--ftebe-~-~e~¥~ee-~-~e~~~ee~ed-~~~i-5He:b
Ret.:i ee - e~- 5e~v:i ee-mtl y- a l 5e-ee-:b aè -ey- ee i-t:i £:i eè-mtl:i l ~
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(l~ôP
June 8, 1987

Mr. Sam Sparks
Grambling and Mounce
P. O. Drawer 1977
El Paso, Texas 79950-1977

RE: Proposed Changes to Rules 21a and 72
Texas Rules of Civil Procedure

.
Dear Sam:

Enclosed is a letter from Don L. Baker suggesting changes to
Rules 21a and 72.

In the interest of time, I have drafted up proposed rules and am
enclosing them, along with a copy of Federal Rule 5, to which Mr.
Baker references.

Please look these over and, if you are unable to get a written
report to me, be prepared to give an oral report at our June
meeting.

LHSIII/tàt
encl/ as
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COMMENCEMENT OF AèTION. ETC. Rule 5

'C!icambiguity can be resolved by specific amendments
i.' P.ule,¡ ,l(d)(7) and 4(e), but the Committee is of the view
:¡,_tt d)ere is no reason why Rule 4(c) should not generally

;t,ltlIOl1:e service of process in all cases by anyone au tho-
ri,~::d to make service in the courts of general jurisdiction
"j the state in which the district court is held or in which
-.,i,,'ice i,¡ made. The marshal continues to be the obvious,
,d':::-ys effective officer for service of process.

EDITORIAL NOTES

:,:rft'ctive Date of 1983 Amendment. Amendment by
¡":~l.L_ £)7-462 effective 45 days after Jan. 12, 1983, see
,'cuûii 4 of Pub.L_ 97-462. set out as an Effective Date of

;:'.-,:j Amendment note under section 2071 of this title.

~;ule 5. Service and Filng of Pleadings and
Other Papers

,,~) Service: When Required. Except as other-
,,":se proyiàed in these rules, every order required
¡',' its terms to be served, every pleading subse-
;;,¡mt to the original complaint unless the court
,_:tlerwise orders because of numerous defendants,
'''';'-1",': paper relating to discovery required to be
,;":;:d upon a party unless the court otherwise

.i,',i,Jrs, every written motion other than one which
;11:,y be heard ex parte, and every written notice,
:l;ipearance, demand, offer of judgment. designation
..f record on appeal. and similar paper shall be

;"'l'vi'd upon each of the parties. No service need be
Tade on parties in default for failure to appear
"xcept that pleadings asserting new or additional
-\l~tIms for relief against them shall be served upon
t:iem in the manner provided for service of sum-
mons in Rule 4.

In an action begun by seizure of property, in
which no person need be or is named as defendant,
any service required to be made prior to the filng
of an answer, claim. or appearance shall be made
upon the person having custody or possession of the
property at the time of its seizure.

(b) Same: How Made. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney the service
shall be made upon the attorney unlessservice upon
the. party himself is ordered by the court. Service
upon the attorney or upon a party shall be made by
delivering a copy to him or by mailing it to him at
his last known address or, if no address is known,
by leaving it with the clerk of the court. Delivery
of a copy within this rule means: handing it to the
attorney or to the party; or leaving it at his office
with his clerk or other person in charge thereof; or,
if there is no one in .charge, leaving it in 30- conspic-

uousplace therein; or, if the office is closed- or the
person to be served has no office, leaving it at his
dwellng house or usual place of abode with some
person of suitable age and discretion then residing
therein. Service by mail is complete upon mailng.

_ (c) Same: Numerous Defendants. In any action
in which there are unusually large numbers of

defendants, the court, upon motion or of its own
initiative, may order that ser,ice of the pleadings of
the defendants and replies thereto need not be made
as between the defendants and that any cross-claim,
counterclaim, or matter constituting an avoidance or
affirmative defense contained therein shall be
deemed to be denied or avoided by all other parties
and that the fiing of any such pleading and service

thereof upon the plaintiff constitutes due notice of
it to the parties. A copy of every such order shall

be served upon the parties in such manner and form
as the court directs.

(d) Filng. All papers after the complaint re- ~
quired to be served upon a party shall be fied with

the court either before service or within a réason-

able time thereafter, but the court may on motion of
a party- or on its own initiative order that deposi-

tions upon oral examination and interrogatories,
requests for documents, requests for admission, and
answers and responses thereto not be filed unless
on order of the court or for use in the proceeding,

(e) Filng With the Court Defined. The filng of
pleadings .and other papers with the court as re-

quired by these rules shall be made by filng them
with the clerk of the court, except that the judge

may permit the papers to be fied with him, in which
event he shall note thereon the filng date and
forthwith transmit them to the office of the clerk.
(As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30,
1970. eff. July I, 1970; Apr. 29. 1980, eff. Aug. 1, 1980.)

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivisions (a) and (b). Compare 2 Minn.
Stat. (1927) §§ 9240,9241,9242; N.Y.C.P.A. (1937) §§ 163,
164 and N.Y.R.C.P. (1937) Rules 20, 21; 2 Wash.Rev.Stat.
Ann. (Remington, 1932) §§ 244~249.

Note to Subdivision (d). Compare the present practice
under former Equity Rule-'12 (Issue of Subpoena-Time
for Answer).

1963 AMENDMENT

The words "affected thereby," stricken out by the
amendment, introduced a problem of interpretation. See 1
Barron & Holtzoff, Federal Practice & Procedure 760-1
(Wright ed. 1960). The amendment eliminates this diffi-
culty and promotes full exchange of information among
the parties by requiring service of papers on all the parties
to the action, except as otherwise provided in the rules.
See also subdivision (c) of Rule 5. So, for example, a
third-party defendant is required to serve his answer to
the third-party complaint not only upon the defendant but
also upon the plaintiff. See amended Form 22-A and the
Advisory Committee's Note thereto. .

As to the method of serving papers upon a party whose
address is unknown, see Rule 5(b). -

Complete Annotation Matenals, see Title 28 U.S.C.A.
25
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CHIEF JUSTICE

JOHN L Hil P.O_ BOX 12248

THE SUPREME COURT OF TEXAS
CAPITOL STATION

JUSTICES
ROBERT M. CAPBEl
FRAKLIN S. SPEA
c. L RAY
JAMES P. WAlCE
TED Z. ROBERTSON
'WILLIA W. KlGARIN
RAUL A GONZAEZ
OSCA H. MAUZY

AUSTIN, TEXA 78711

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts
800 Milam Building
San Antonio, Tx 78205

Professor J. Pau-I-Ck Hâzel, Chairman
Administrationróf Justice Commi ttee
University/of Texas School of Law
727 E. ~6th Street
~~ Tx 78705

June 4, 1987

Re: Tex. R. Civ. P. 21a and 72

Dear Luke and Pat:

UERK
MAY M. WAKFIELD

EXCUTI ASST.
WIIA L WIIS

ADMINISTRTI ASST.
MA ANN DEFIBAUGH

I am enclosing a letter from Mr. Don L. Baker, suggesting
a change to Tex. R. Civ. P. 21a and 72.

will you please place these matters on your Agenda for the
next meeting so that they might be given consideration in due
course.

JPW': fw
Enclosure
cc: Mr. Don L.. Baker

Law Offices of Baker & Price
812 San Antonio, suite 400
Austin, Tx 78701-2223
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Honorable JamesP. Wallace
Justice, Supreme Conrt of Texas
Supreme. Court Bui lding
Austin, TX 78711

Re: Texas Rule~ of Civil PrDcedrire 21a and 72

Dear Justice Wallace:oo..
Wl-
S(f

There appears to be a hiatus in the application of these two
Rules relating to service of i~..eadin'gs and notices. It's been my
observation that for several years, the actual practice has
varied significantly from place to place, from lawyer to lawyer,
from case to case, and from the actual language of the Rules.
Most of the time, it has not been a practical problem, but there
have been sOme recent rulings in 10 cal trial courts whi ch have
brought- the problem into focus.
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The specific language of Rule 72 deals with 1)le.adings, pleas and
motions, but aoes not specifically aadress, deal with Dr define a
" not ice" . R u i e 7 2 aut h 0 r i z e sse r vie e by m ail, but doe s n.o t
specify whether the mail is to be first class or not, certified
or not, registered or not.
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Rrile 21a specifica lly deal s with "noti~e", the subj ect matter of
the Rule being defined in the fi'rst phrasea_s "Every notice
required by these Rules, .tt. Rule' 21ii does not appear to
control pleadings, motions and pleas.- Rule 21a provides for mail
to be eith,er by certified or registered mail, thus by implication
precluding -the first class maiL. The Rule, how.ever, does allow
service in any other manner as the trial court may direct in its
di sere tion, whi ch pre suma b ly would clear ly in c lu d e fir s tela s.s
mail.

For many years, it has been a widespread custôm to send copies of
pleaaings to other partiés ana counsel in a case by first class
maiL. Thi.s is because first class mail is much less expensive.
much less troublesome to the sender, much less troublesome to the
receiver, and normally makeS for better actual ,notice than the
restricted delivery maiL. However, it now appears that it 1.s
being argued locally that if a notic~ of setting for hearing on a

. 0 0 &: 1.1
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Honorable James P. Wallace'
Page 2

motion _.or pleading is included in the same document, then it _ is
r eq uì red to be sent by cer tif i ed mai 1. Strang ely enough, since
Rule 21a does not apply to pl~adings and the~e do~s not appear to
be auy othe~ rule which expressly require$ sending of a notice of
a setting, it appears logically arguable that Rule 2la doesn't
apply to anything. If there is a rule which says that a par.ty
must give notice to all other' parties .of each setting for hearing
on a motion, I have not found that rule. Of course, we have done
that for years. as have other attorneys.

zo

~I
0.:io
U
....

i ~I
i ui

I ~
I
i €0

80=
2:~
~
I ~

Ii
,1;'.1'M-J~

Ic~
:/-'=

:.':0)1
¡' ..
i ¡;.

¡ ¡s
! t:

In order to make the rules fit together logically. it would be my
sugge stion that app~opriate language be used to amend these rules
to provide that it is the responsibility of the moving party or
the party filing any document with the c.ourt to send a copy to
all other parties or their attorney of record. I suggest that
thereq ui rement also be expressly made that notice of any hearing
or set ting obtaiued or r~quested by ~ny party similarly be sent.
Furth-er, I. suggest that the standard method of sending be by
first class ~ail without the requirement of certified or
regi s ter ed mail unl es s t he co ur t shall order other~ise in a given
case. The reasons for suggesting that first class mail is a
better method include:

1. Actual receipt and actual knowledge of the contents are
much more likely with first class mail than with certified
mai 1 because first class m.ail is delivered whether anyone
chooses to sign for it or not. Actual knowledge is more
likely by first class mail because there are many people who
still believe the untrue folk wisdom that if you don't sign
for the certified mail. then you a re not on notice of and
not bound by the content s of it. Thi s means there are lot s
of folks who' simply fail or refuse to sign for certified orregi s tered mai 1. .
2. Notice and knowledge will be received more quickly
because there is no need to - make a separate subsequent trip
to the post of~ice to obtaiu mail and sign for it since
first class mail will be left at the address intended. It
is increasingly the case that both spouses are employed
outside the home ~nd where notice is sent to a residential
address. it is a large burden on people to take off work
during the hours of the day when the post office is open and
go to the post office to claim and sign for receiptable
mai 1.

(; 0 4 It' 6



Rule 26. Clerk's Court Docket

Each clerk shall also keep a court docket in a Wø~~ /~Ø~~~11 ~. i""et~~ b f th~øøf' (permanent record) .. \.LieJ: fp shall ~r the num er 0 . e

case and the names of parties, the names of the attorneys, the

nature of the action, t~ pleas, the motions, and the ruling of

the court as made.
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LAW OfFICES

KENNETH W. ANDERSON. Ill.
KEITH M. BAKER

CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. ETLiNGERt
MARY S. FENLON
GEORGE ANN !-ARPOLE
LAURA D. HEARD
REBA BENNElT KENNEDY
CLAY N. MARTIN
J. KEN NUNLEY
JUDITH L RAMSEY
SUSAN SHANK PAlTER-SON
SAVANNAH L ROBINSON
MARC J. SCHNALL'
LUTHER H. SOULES III tl
WILLIAM T. SULLVAN

JAMES P. WALLACE i

SOULES, S WALLACE
AlTORNEYS AT LAW

1\ PROFESSIQNALCORPOflTION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO. TEXAS 78205-2230

(512) 224-9144

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

WRITER'SOIR£CT DIAL NUMBER:

April 11, 1989

Mr. David J. Beck
Fulbr ight & Jaworski
800 Bank of Southwest Building
Houston, Texas 77002

Re: Texas Rule of Civil Procedure 26

Dear Mr. Beck:

Enclosed is a suggestion for change received from Bexar
County District Clerk David Garcia together with a series of
documents that show the numerous places in which the District
Clerk must now keep permanent records. The "well bound book"
concept of Rule 2 6 , he suggests, is out-voted by modern
recordkeeping. I tend to agree, but would like to have your
committee's input in that connection. Apparently, particularly
in larger counties where computers are essential, the "well bound
book" is multiplicative (not merely duplicative) of records
already otherwise kept, and require many hours of manpower
passing documents and orders from data processing to courtroom
clerks and back for handwritten entries. Would not the
requirement of a "permanent record" in the rules be adequate?

I would appreciate your preparing
suggested change in our upcoming May 26-27,
Texas Bar Center in Austin.

to report on this
1989 meeting at the

LHSIII: gc
C: /DW4/MISC/GARCIA.doc

cc: Justice Nathan Hecht
District Clerk David Garcia o 0 4 'l

. AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoPAc EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746

(512) 328-5511
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201

------ 600 LEOPARD STREET. CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

TEXIS BOARD OF LEGÃL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW
i BOARD CERTIFIED CIVIL APPElLATE LAII _
. BOARD CERTIFIED COMMEilCIAL AND

RESIDENTIAL REAL ESTATE LAW -



Rule 24 RULES OF CIVIL PROCEDURE

was filed and the time of filng, and sign his name
- officially thereto.
,': Sourc Art 1972.

;.?;¡

, Rule 25. Clerk's File Docket

Each clerk shall keep a file docket which shall
show in convenient form the number of the suit, the
names of the attorneys, the names of the parties to
the suit, and the nature thereof, and, in brief form,
the officer's return on the process, and all subse-

~quent proceedings had in the Case with the dates
thereof.
Source: Art 1973.

charge of the affairs of the corporation at the time

it was dissolved, and judgment may be rendered as
though the corporation had not been dissolved.
Source: Art 1391.

Rule 30. Parties To Suits
Assignors, endorsers and other parties not pri-

marily liable upon any instruments named in the
chapter of the Business and Commerce Code, deal-
ing with commercial paper, may be jointly sued with
their principal obligors, or may be sued alOne in the
cases provided for by statute.
(Amended by order of July 15, 1987, eff. Jan. 1, 1988.)

, Source: Art 572. 'Rule 26. Clerk's Court Docket ~~.
Each clerk shall also keep a court docket in aJwe Rule 31. Surety Not To Be Sued Alone

bound gggk in which he shall enter the number of No surety shall be sued unless his principal is
the case and the names of the parties, the names of joined with him, or unless a judgment has previous-
the attorneys, the nature of the action, the Pleas, ly been rendered against his principal, except in
the motions, and the ruling of the court as made. cases otherwise provided for in the law and these

' Source: Texas Rule 79 (for District and County Courts), with rules.
minor textual change. Source: Art 6251.

Rule 27. Order of Cases

The .cases shall be placed on the docket as they
are fied.

Source: Texas Rule 80 (for Distrct and County Court).

SECTION 3. PARTIES TO SUITS

Rule 28. Suits in Assumed Name

Any partnership, unincorporated association, pri-
vate corporation, or individual doing business under
an assumed name may sue or be sued in its partner-
ship, assumed or COmmon name for the purpose ofenforcing for or against it a substantive right, but
on a motion by any party or on the court's own

motion the true name may be substituted.
(Amended by order of July 21, 1970, eff. Jan. 1, 1971.)

Source: Part of Feder,I~Rule 17(b).
Chan¡:e: Addition of "ai individual doing business under an

assumed name," and partnership or common name.
Chan¡:e by amendment effective Janual"' 1. 1971: Lan¡:ua¡:e has

been added to make the rule applicable to a private corporation and
authorize the tre name of the party to be substituted on motion.

Rule 29. Suit On Claim Against Dissolved

Corporation
When no receiver has been appointed fora corpo-

ration which has dissolved, suit may be instituted onany claim against said corporation as though the
same had not been dissolved, and service of process _
may be obtained on the president, directors, general
manager, trustee, assignee, or other person in

Rule 32. May Have Question of Suretyship
Tried

When any suit is brought against two or more
defendants upon any contract, anyone or more of
the defendants being surety for the other, the sure-
ty may cause the question of suretyship to be triedand determined upon the issue made for the parties
defendant at the trial of the cause, or at any time
before or after the tral or' at a subsequent term.

Such proceedings shall not delay the suit of the
plaintiff.
Source: Art 6246.

Rule 33. Suits By or Against Counties

Suits by or against ~ county or incorporated city,
town or vilage shall be in its corporate name.
Source: Art 1980.

Rule 34. Against Sheriff, etc.
Whenever a sheriff, constable, or a deputy or

either has been sued for damages for any act done
in his official character, and has taken an indemni-
fying bond for the acts upon which the suit is based,
he may make the principal and surety on such bond
parties defendant in such suit, and the cause may be
continued to obtain service On such parties.

Source: Art i 988. - -

Rule 35. On Offcial Bonds

In suits brought by the State or any county, city,
independent school district, irrigation district, Or

Annotation material.. iee Vernon'. Texai Rulei Annotated

30
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Jt'DÌCIA-BRACa-§ 51.303~~ . ,
. (e) Each district clerk shall obtain -an - insurance policy to cover losses due

~burar, theft, robbery, counterfeit curency, 'or destrction. 'The amount
-~thé-IIOlicy may not exceed $20,000. .. ; ':, '_d_ 'i':,.: .' .~ ;_~.:. ::'. - _ .-;'.

,(f) .The commissioners cour shall pay the premiums on the- bonds and
iièe policies required Ünder this section from the county general fud.-,' -," ....i;~: '. .' . :........ .. . .." . . ." .
'.(g Tn-lieu of the bond required by Subsection (a), the county may self-in.
so_-agst losses that would have been covered by the bond. -; ll' .tf'~--*': .!.:.:- .-. ...'... : -,...:. _ ...7.:
bI9Š5;69t.Leg.,-clÌ: 480, § l'-eff. Sept. 1,1985. Amendèd by Act 1987, 70th Le.,
di71, §§ 3, 4, eff. May 7, 1987. : - -.:

,i ~..i""._ ."..

- tt'¿~,- HJstoric: Note _ . . __ _. ¡
~Seon 3 of the 1987 amendment insubsec. . :: P.D.SOO. .:" .::.. .q .: . .:- ". .. \_ ~..
,la~ added :'xcept as provided by Subsection Rev.Civ.5t.1879. ar 1102.. _., \
-~bere", iii-subSe (b) inserted "if a bond is- .-- :G.L. vol. 2, p. 1510. - ... .-." -:;:. -,.

-:::fand insrted "or oath", in subsec. (d) '1.'. Rev.Civ.St.189s, ar; 1082.-,:,:.. .:'~:: :'~ :~:-:::'-ih -~ata .r~o~ble co~t:'~.an~ § 4.ad~ed, Rev.Civ.St.1911, ar 1689. - ,.- '-.-_ .,
;:l~,:--:::,-,._...: .._ .__ _ _," _ . _::. Acts 1969, 61st Leg., p'-17ll, ch. 561, 91... ~"¡'h' .--" -. .,' _ -,. _ - -: -' .'. Act 1979, 66th Leg., p. 1506, ch. 650, § 1.
Pd ÙlW: "'-:r c .,....1 - .- c ., -- . - ... ..' - '-. Act 1981. 67th Leg p 2071 - ch 462 § 1. ....i.._ ...~ti.~... '_..,; .... .. .r:.:..... .,~ . ...... .,..... .. .. ._.

~t.~.I~!p.-203.'.". ;,.".,,;..... ..; -or: "..". .-.Veron's An.Civ.St. ar 1897, §§ 1,3 to 6.
b~niri~~Ji :;; ';~-~.-;L-~'-;.J :~;~ .7.~~;¡:;-: '-~:.:,.;' - .-,; 1 ~~::-.~;' ,::~.;.:::-.~;::.,.- ': ~ :i~;;-;':.:'ë!-;~':::i

l.si~03. Duties and Powers' - - . :;~~: ,y", -,:: =-- -. ._;. .r:::.;;,'
~:j~Y The clerk of a distrct cour h~ custody ~f and shall caefully maitan,
.~:e.-~d :~?e~erv~.;~h~_r~çprd~ r~-iating l~~ ~~, l~~tly_. ~~p~s!t~d_ ~ ~e

"(bL'~pff~~. -~:!1 --':-r ':::::!E:t:;'-~:"1ti.'- ''j:;''~ -:7;_'_ i:,'.::¡"::;jU~ j,' '::'¡;~'.'r ,:-:.,¡,;.!;;:¡ . - ;-~i..LTIe~ierk.:of a_dlstrict çour shall:. ., .;'..._ _ ",,'-,' /:. :. -;-.-,. -

~t?'(1) reêortt iiie acts äIid proce-edings of'the êour; .... ~.", :- ... -". ;;: .: -
.~~~) ..enteI:- all judgments 9f the cour under the direction of the judge; and
:.~~l~'rleco~d åll'exëcutlons: issuèd and the returÍs o~ thé e'¿~cutions'- _,;'
. ~c~ TIe' di¿tri~t' ~l~rk .shaU'keep a~ index' ~f 'the paries to' all Suits fi~Cl in

'¡íái1~~:' ~:ihe.index must .list the parties alphal?etically using tti~ir fuk .~-.~d. ~uSt be-cròš~referenced to the other paries to -the suit. In
:..~la9?-~): reference _ ~ust_be. made opposit~ _ ë~ch n~~e to the min1ltes' on
~~cn is entered the judgment in the case. - -- -. ,'. . -' -- -::---- - - : - --;. ,-"'-

:r~~Lò~ _the l~t day?f _e~dí t~rm-of the- ç:o~ri,th~. di~trict cleik- '~h~.i -~~e a
~lit~~\~~tem~!lt of fines ~nd Jur fees received. - The statement must include
i"-.-~-of the par fr9m whom a fine 

or jui-tee waS received, the nae of

~i~J~or.:wh9 serv~d dtiing tl~ _term, the numb~r _pf pays seryed;.and, the
l't~tal1e- the juror .for the sez:ces~;; The state~ent _shall.1e. record_ea _in ~e
; .,,,~~~;af:~th~ ,co~_~er;lt_~:.approy~d._an~_signc;d .by thepr~s.iajg ju~ge.

):;Th.. . ...l..k f -d. ......; ..... -"~"r._:'~t':'" l".;.. r-~.'''. "'\" ..';1., p..i-". e -c er -0 a ismct coUI may.. .;t,.i ...-'..¡..... .1,:..;.. 1;,.1_1 J!.....:i :.:~,¡
(l))ake the-dep~sitions of witnesses; 'and - ,nuo:: ~d! 1;: ¡QWfiÌ.: :)rli

~~è~~a-rn;other duties.iiipò~d_ ô'n_th~ .clerk_ by law..,LS'01q:n Afbf, ;-l-: _..
~~i~~r69t ~g:; tit~sO:f§;tdT.'s¿f;,i;r198S;OÄñêncIéd byrAët ti~81,:7~'r),--':
~~~~!;:;~ t;1.eff.: Aug:,:3iN987.;:_lf~m~ò _ D,Ui iruio:J ~ni '(0 _~1v~:;"I i£~.¡3tJO ,r.G~' ,-~-~-- ~887,... - ..

00484



Cr;Li~ì:::: HUr'j (;ì/C í i)';-i ,:, (.'~.! f Y:_:¿ :i:: .f. i-(;;:;I ¡ '.C¡::'UDI.:t CÜ(:INI': V!;; ívii:::NDl::.L. ,..'

DATE FILED 06/10/87 cOURT 57 DEPOSIT
l.A~::;T CHt,NGE O(.../(i~~'./U:J -r'lPE DF C(iUDE ;-10TE***PARTYS**

KtIL./:¡:-F
... r.",'.:1..')

11:

TYPE: LIT:i G(iNT
PL¡:¡INTIFF
1':'1. (, I ¡"-J 1 :i F' F

PI... (:, I i'-,¡ r I ,: F

DEFEl.1Dt¡j-.iT
OTHEH
DTI-IER
Gi~'IRN I ~3Hi:::E

DEFEì--.1ÜfiNT
* * -)~

t:iT'rORNI:::Y ¡:'OH

ZIP

ENTERED i'tii"iE
¡::i nST PEPUÜL I CBI::,Nl( ~3t,N M~Ti::iN I 0
FIR ß T R r:: PU E: L. :i C 13 ti j\j I( i' E D :i C (:i L. C E Ï\'r i:
FZEF'I.JBL:i i-Ü(¡i-ii( ì'IE.Ü:i c;;i. CETNEH FK t,
K AL. IFF MENDEi.
BEXAR COUNTY SHERIFF
HI:::RR I i.t. ¡,1t.iH YLEFLORE JOHN
l( ¡:~,UFM(.~N :¡E::CK ER Cl.i:iHE,~, Pt,DGETT

***ATTORNEY~

Ntii"lE ::~
4lJ4~3..í é.

aÓ4~~'j 7
øó /1 (1 /' ~~ .'"/

(-)b/ "lG/Ej'/
(~I i::i ,/,oj (:)./ ~3 U? l~. 1:::1 4 :- -1 ~3

i) C:l./ i ø /l B"l'

fj (:) / '-j (~j./ ~~~ .,

(:)bi" 'j f)/~37

s) 4643-19
4643~2Ø
4Ò4604H

t):3/ "i :3/.:3'~:.1 4:: i ~5 J:'5

~::; (::iB ~)~:~ l~j,) 'j /Ø9./E:"',:

~~i\!TERED Nßii"lr: B () F( :::;
tiD D F. !::: ~3 ~3 CITY

06/10/87 i.UTHER SOULES I I I
BOO ì'ji:L;:~¡-1 Ðl.DG

'j 2/07/B7 ,JAj'1E~:; Ü(:,RROl,.!

1565 FROST BANK TOWER

PL.AINTIFF 18858000
SAN ANTONIO TX 78205

DEFENDANT 1831480
SAN ANTONIO TX 78205

PA 1 TO FORWARD SCAN PAGE
Ctl!.;:ìE NI..i"! 07e'1 0460:3T'YI_.E: FIP,~3T n.EPUBl.:I:CB(:ii'..K VS ì-iENDEL S 1(I!:LIFF
j)(.:iTE FILED 06/'¡ O/D7 counT ~57 :OEPDG1T A00
1...('~~3T CHt,ì-'.IGE l.~i6/0;¿/8B TYPE OF C('~USE NOTE

***BONDS***
ENTERED/ PERSON BONDED/ BOND AMOUNT AGENT
RELEASED REASON COMPANY
06/10/87 1 ST REPUBLICDANK SA ET AI. $10.000 MICHAEi. N VENSON
OO/OO/ØØ :HDND FOR (,TT(ICHi"iEN'ï j'-.J i::' 1 I... l: NAT:i ONtl1. SUltE.I ý COnpÜRt.iT ION
()1./22/80 Firn:n ¡:u:::pl...lni.:u:;:ütINK S t:i ì..,l.ì ~!ii ,Oøø LORErrti EAGi::nCJ:;
=:~iØ/I?O/OØ CD~:)T DOND ON tiPPEr:lL. ¡'--!('~ITI. l:NfiTIONf":l' ::ìURETY CDnpOHi~iTION

***PROCEEDINGS***
, ENTERED TYPE PROCEEDING DESCHIPTION
06/10/87 - Pi.AIN rIFF ORIGINAi. PETITION
06/10/87 SERVICE ASSIGNED TO (;1..1::: Ft -l( :i:; :.~:)

06/i (i/B'? (:IPPLIC;~¡T:iON FOH WH:I:T OF 1::ITTI::ICHiV¡E.NT
06/10/87 Pi.AINTIF~ MOTION FOR EXPEDITED DISCOVERY
06/16/87 SERVICE ASSIGNED fO Ci.ERK ~6
t?6/j 5/07 hOTICH,j FOR :::)UBSTi'rUTED SlERVICE
0(;/1 ::)/87 (:¡FF:I:D(::I\/IT .OF ...OHl"-1 ¡:i-..HN:I:EH
Ü6/16/B7 DH:I:GINAi. SUÐPOEN(.:i DUCES TECUi"
06/1 (')/H7 HO T :1: ON FelR EXPED I TED D I SCOVEH \t
06/16/87 MOTION FOR EXPEDITED DIDCOVERY
06/16/87 ORIGINAL SUBPOENA DUCES TECUM
P;~ll TO FDRt...M(i) SC(¡N., PIP TO ÜtIC!Ü,Ir=iHD f.';C(.iN-
CAUSE NUM 87C104b0STY1..E:FIRST REPUBi.ICBANK" VS HENDEL S KALIFF
Dti'11::: FILED ()6/1 ';)./07 LUUR-T 57 DE!:"DS:i T .,00
L.t,:::ìT C:'ltINGE 06/02/Ü:: TYPE OF C()U;3E ¡\!OTE

PtiGE

~~ * * rfl f:; ._ E. E DIN GS * * ~~
ENTERED TYPE PRGU~EOING
06/19/87 MOTION FOR
06/19/87 SERVICE ASSIGNED TO
06/23/87 AFFIDAVIT

D¡::~:;CR :1: PT:i ON
:3-UBT.I: TU'fED ::::ERVICE
CLERK '~:4
FOI:( CITi~iT:iDN B'l PUBLICATION
CL.ERK :::. 1
j-':¡:-:iHY I-I dERH11...l.
OF MITCHELi. KALIFF
;:JFi"1 I TCI-!J:::i-l.H l( til... I FF
(:,DDn.ES::~
HENDEL S K AI. I FF 226 BUSHNELL SAT
tll:;:NÜEL ::3 It. /':,1_. I FF P ,_ i) '. ßX :¿¡4?9 i St. r
eiF f".:. ï" c"¡ t::"\' i) Ii T r": H T ~:~ ï) ¡'-lit ~\ ~ T ¡:"i:

(:)l~iL/.2:.,:/Ü7 ~:)1:::::~\/IC:E i'\S~3IG~"'~ED l Li

06/29/87 DEPOSITION OF
07/13/87 INTENTION rAKE CEPa
07/14/87 DEPOSITION OF

- 07/1 3/87 CERTIFICATE OF
(:7/1 :-,;/ '7 rHHICE j"ityrLED

. i'':'l./'j '.'_ -o? ¡\IO rICE ;"1(; r ¡ .1:::1)

00485
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(.j :::: / -.1 ~-.~./ :~" ,; ..~ en l. U i--.~ i j; :; :::_ ¡"

()i;l./-i :,-~/Di f'¡O-fI(!(l Fon
08/ i 2/87 NON ~PPEARANCE

D (~0~1 ~5 ()N 08/1 .7;~3'¡ i~i' 0~3: 30
P L. T f3 F:r R !:) T 1'1 D T ION T U C CJ ¡yl P i: L
tiFF I 1)(:1 \l If OF ..JEì-1EY h tlL. IFF
I:: 0 i:( :3 U B POI.:: ¡--oj (:-, D T0fl/13 /8"7 F~ i~(~ l.J E S 'f"

08/13/87 SËRVICE ASSIGNED TO ~L.ERK t3
F('~-I TO .¡:c:¡:z~jtlnD ~:)C(ji\!. PiP TO Ð(¡CI':klt¡RD SCr:iN Pl-iGE
Cí:;iLl~;)C j-.-!Ui" :3.,lCi 04ÓO:::;TYI_F.: i:--i:H~:¡T r~EPlJÜL.iCn('~NI( V~:¡ ¡-ENDEL. ::3 ¡(tlL.ll.:.¡=
Ü ¡:'¡ T E r:- I LED 0 Ó ./1 0/. D./ CD U F, T _./ I D ;:: r;. 0 ~3 IT. () 0
L.tIST ClitlNGE OÓ/O ;;:~/:38 T.'('Pi: i-:iF C¡:'IU~:¡E NOTE

* * * P R DeE E DIN G S ** *ENT¿r~D TYPE PROCEEDING DESCRIPTION Si
0':1./ ':~, ¡ ./ i::;./ DEPOS:i T I ON C.lF i":i TCHFLL. ii: tit I FF
, .j ./:) /~-/:37 :::'::::¡=. V :1: CE t:~:¡:;; I GNED TO CLERK :¡;::.-5
1 ¡ /04/87 ~_A i~rr I FE APPL FOR 1 URNOVER 3RD PT1 DEFT
i i /09/87 SERVICE ASSIGNED ro CL.ERK ~5 ·
12/01/87 DEFENDANT KAUFMAN 1 BECKeR, CLARE & PADGETT OR IG ANSR
i ~:_~/Ø.l/fj7 C:CiNT:I:NUFD PLi:t¡ IN. (iEit~TI:::t'ÎI~:NT , \~ COUNTERCL,()IIi-1 FOR
i 2/07/87 CONTINUED DECLARATORY RELIEF
12/10/87 MOTION TO SET D C 073 ON 12/17/87 AT 09: 00
.j 2./í ø/i:~7 ¡.'iDTION FUR PL.TF t'¡j'.lENDED f;PPL.1C¡::¡TIOí''' FOR TUi:NDVEH l.S
Oí /:~~~_~/:.:;n (iPPELl.i:~NTS LI~:TTEH REQUEßTI-NG THtIN~3CRIPT
- 06/01/88 ORIGINAL PARTIAl. SATISFACTION OF JUDGMNT***ORDERS***:::NTEHED T YPC ORDER DE~:¡CR I PT I ClN SI

VULi..Ji'íE Pt:GE ¡=;ì10UNT ,JUDGE
Oll/.j 0./~:r? U¡:COEI.~ rem I~¡SUM.ICE OF ~..UT OF t:-ITTl=iCI..IHEHT OF PROP
64 i 6?::.? .::;(-" E:CW

(:)Ó/í O/D-l onDER GRtIN.-i.Ii'..jG HOTIOi\1 FH EXPEDITED DlSCO\lERY
ó.:-.~. i 67 ';¡ .:l; 0 E C (,J

F'ti.¡ iO FDH!_J,itiHD SCtii\I.. P/P TO :Bi(:-,Ci':~J¡:iRD ~::;C¡:¡N Pf~iGE
Ctiir::;¡.::¡-..,JUi' fr?Cl 04Ó0~3TYL.E: FI¡:i.~:rr PEPUBl.:i:CBtINI( \iß HENDEL ß IUdnH:I:-
DATE F Il.ED 06/ i 0/87 COURT 57 DEPOSIT .00
i.(:i~::;T CHtiNGE Oé/Ø;:_~/::D T'(F'F UF CI~UßE NO.fi:

* * * OR D E R S * * *Ei--¡ni-i:i:FD .f\'PE OnDEn DEGCR:i:PT:I:ON -fit:
VOLUHE PAGE AMOUNT JUDGE

)(./-¡ /;. IC7 On!)!:H Gn(~¡\lT ::: NG PL.F~3 NOT F-r: E;":PEI):i TED D:i ~3C(jVERY
Ò /.~..5

ø 6 ./ '-j ~:::~ ,,/ fl'?

~;ii::()
':H(~ ..J(:

ClHDER FDi:~ BUÐ GEHV ÖN ¡"iFi...IDE!. G l(i~i.I¡::'F

Ó,"l~;.~

/,4::2 .1 ØÓ7 .:lii2
.()6/-j t:,/U7 DHDEH GHtIN.iING

JC

?A1 TO FORWAHD SCAN, P/F' TO BACKWARD SCAN
L¡~¡iJ::3E i'-UJÌ"i ßi'c-i Ø460ßTYl.E: F:iH~3T HEPUf.il.:I:CÜI~INIi: \..~:¡ ì-1ENIìEL ;3 IUd...IFF

. DhTE FILED 0Ó/10/87 CClURT 57 DEPOSIT .00
l.i::,':;T CHtlNGE 06/02/:;(3 -rYPE OF C(:IU::::,E NOTE:.

**~ORDERS***
:OE~:¡CnJPTJ(jN

..JUDGE:

SEVEHENC OF APPL.ICTN FR rURNDVEH ACTION

,::: Ó./ '1 :';:) ~/tl 'l
~'::-/:.é

.~) -/ ../ '-i:'::) / B "-l
...,'1.....1::-
..... ...... ..J

", !:-) ;:3./ ø :..~; /' c::",

:....::;.:.~ó

.':_~:' :j ,/ (:):.~:./ B-l

,"j."i.-;.",".';,I..J

:~~.:: ../ ::.:.~ ~::;/B "7

E:~ N f ::::P. E r,

-iUL li¡-'iE
í~~:.::/" :.~ :::'~ .""." ~;:: "/

s) -,~, ./'-! -:'c~

JC
EXPEi) I TEi) D I ~:¡CDVEn Y FHi..1 HI TCHi.:l.1. !( f:iL I FF

.í(~l(;)'J ':!;(:¡

DEFAULT JUDGi"ENT1 04 $0 CRH
ABSTRACT OF JUDGEMENT 5 ISBUEn

"i oi".J. ':~;(. :XX):

EXECUi:i ON~:i
-? '-
..:, I

C);i:CtIT.i ONS
,:¡ Î

DEDER Dj\l

-,!,0 )::)(X

-:t.(.¡ X)~X
PLTFH ¡::¡i'1ENDED ¡~.iPpi...:iCt.¡TIDN FH TUHND\/ER

1:/30
.:!;(- HR

Pf:IGE:

TYPE OHnEP.
F'riGE tij"lCiUNI

CDNTINUED

00486

-;i;(j ¡:~H

CXECI.JT :1: DJ--l::; ,s..-. i ()._..UD !.JNtiBi.i: TO ptW NOT EXECLITFD
i ,.....,1 j; () /x:~::



fYPE SERVICE DlSr
SERVED ~DDRE~~ SENT CLERK
o Ó / -1 (l / ß 7 l( i~i L. :i F F h E ì-~ D EL.Cll(ITIO¡-l iG2
226 BUSHEL.LUNDER 106 RUL 06/24/87

06/10/87 BEXAR COUNTY SHER IFF
WRIT A1TD~MNT FOR PROPERTY 182

70 NE LOOP 410 00/00/00
06/1 87 KAL.IFF MENDEL

PRECEPT TO SERV I CE 182
H 1.1 i. I::: -j l:) 6 2 ::.~ 6 B U ~3H t:~ L. 1.. i) Ó ~/ ::.~4 ./ E$ 'l

PA1 i'd FORWARD SCAN. PIP TO BACKWARD SCAN
C(-¡Uf3i::: t,,¡U¡',-¡ D'ie 'j i)4Ó0SJYI",E : F I n:::T RCPUDL. I CBtiNIl. \'i~i ì'iENDEI. tì K til. IFF
Deii ¡: FIL.E)) 0,::,/10/S-L COURT ~::;'"i DEPOSIT
LAST CHANGE 06/02/88 TYPE or CAUSE NOTE

* * * S E R ~ I CE S * * *
::ìHDÌ¡JN ADDRESS

nCVI) ::)HER SRVD NTCE
~:ìHO¡'Ji''' C1 TY
H 5759 SUN CANYON ROAD

OÓ/'j 'j /WL 06/11 /B7
Si:~!N (.iNTONIO! TX
S 226 BUSHNELL

0.6/'19/B7 06/22/B7
Si::iN fiNTON10! TX
:3 UNI(

PA1 TO FORWARD SCAN i PIP TO BACKWARD SCAN
Ci:~Ii-.i:::¡C j",ll..M :::l7C:i 0460~3TYI.E: FIR::)T HEFUBI..:i:CDtINK \/8 dENDEL. :3
___--~l'::, ¡::'ILi::o i:Ó/'jl)/B7 CDUr,T ::;7- DEf'O;:ìIT
L.ti:::"¡ CHtlj'-,iGE 06/Ø:;U*:l8 TYPE OF CtiUGE . NOTE***SERVILES***

;3HDll,JN

D I~:)T ReVl) SHEH

DATE ISS~ PERSON SERVED
TYPE ::;i:::RVICE

3ERVED 1~I)DRE;3S
06/11/87 MERRILL

PRECEPT TO SERVICE
5759 SUN CANYON ROAD

06/19/8'1 l(AL..IFF'
CITí~ITION I.JNDEH RULE 106

dd.~?() DI.-SHNELL

06/23/87 K AI. I FF
CIT BY PUB DYCOMMERCL

!..i)K

DIST
!3ENT Cl.E¡ll(

Ì"i~RY

06/12/D7
i"iENDEL

194
Ø6/24/D'l

¡.Ei'~DEl.
f-zCHDR

()7/'í'l/E!.'l'
(:;8/'1 3./B"(- L.E:F.l..()P,E~

SUBPOENA DUCES TECUM
..OHN

'j D7
¡ :.'~~ (.) E: t'! ~;) 'r T H (::, \l I~3 Ø~:i./ 1 '7 /f.~.'(.

'j 'j IO?/f;7 1((:IUFH(lN BECI(:ER Cl.i~IREt:, Pf1DGETTCITATION i 87
300 CONVENT SUITE 2300 i 1/12/87

DA rE I SS. PERSON SERVED
TYPE tiER"',I:i CE

~3ER VI:::)) tIDDR.E::::;S
-04/14/B8 KALIFF

WRIT OF EXECUTION
¡lET NI.JL.i.ti BONf":

~3 l:~ ì:\~.T C:L.::::H ì'~

i'it:_NDEi.
194

ø 611 ø '?ìi/E: tl

LAST PAGE J PIP TO BACKWARD SCAN

i"." ;:
kCV~ dHER SRVD NICE
~3HO\J,JN C1. TY
b 70 NE LOOP 410

06/11/87 06/22/87

.Uti DeE .~::

:::;441~)

i 1:3

E;tiN (lj\!TDNID. T;":
70 NE L.ClDP "' 'í (i
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o
NO. 73-C¡-IOO

J~

IN THE MATTER OF THE
MARRIAGE OF

DELIA GLORIA TRIGO

AND STEV TRIGO

I

I

I

IN THE DISTRICT COURT

166th'JUDICIAL DISTRICT

BEXR COUNY, TEXS

DECREE OF DIVORCE

ON THIS the ~~day of ~Arch, 1973, came on to be hefrd the

above styled and numbered cause. and came the Petitioner in person-

and by attorney and announced ready for trial, and the Respondent

having been duly cited by personal service, did not appear but

wholly made default.

The Court, àfter examining the records herein and listening

to the evidence and argument of counsel, finds that it has_ j~riSdicti01

over this caUSe and the parties hereto and that Petitioner's

Original Petition for Divorce has been On file in this Court for

at least sixty (60) days.

The Court finds that at the time of the filing of this

suit, Petitioner had been a d~iciliary of this state for the

preceding twelve (12) month period aDd a resident of the county in

which the suit was filed for the preceding six (6) month period.

IT is THEREFORE ORDERED, ADJUDED AND DECREED by 

the Court
that the bonds of matrimony heretofore e~isting between the Petitioner

DELIA GLORIA TRIGO and Respondent,STEV TRIGO be 

and are hereby
dissolved, and -a decree of divorce. is hereby granted.

The Court finds that there are ;no: children now' under.:eighteen '

(18) :.years of' age;.borDto._.or adopted by this marriage and none are
expected.

The Court finds that no community property was accumulated

during the marriage other than personal effects, which should be

awarded to thLperiion having possession.

IT is THERFORE ORDER, ADJUDED AND DECRED by the Court

that each party.hereto take as his or her sole and separate property

all such as is presently in his or her possession.

v 00490
VOl 163A PACE 436



The Court finds that it would be advantageoua to P~titioner

to have her former na~e of MORE~O restored to her.

IT is THEREFORE ORDE:. ADJlJED AND DECRED by the 

Court
that Petitioner's name be and is bereby changed to MORENO.

Signed and ~ntered this ~ay of March. -1973... .~~~L_ ,__
opmInING

YDl163A" PACE 437
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JOI:~T COURT ORDER API'ROVIXG TIE BEXAR COU:fIY ílISTRICT

CLERK' S PLA;~ fOR mCltOFI~IING CIVIL RECORDS

BE IT REÌ'IE:\lBERED that on this the 12th day of January, A.D. 1976, that \~e,

the undersigned District Judges of Bexar COlUty, Texas, have inspected and

do hereby approve the District Clerk's plan for microfilming civil records

and find said plan to be in accord \~ith the provisions set forth in V.A.C.S.

(l~ ~~~.Judge, 166th Uistrict Court J

..~.. ~. --_L~
Ju ge, 186th District Court

,

!:

1~3~
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PLAN FOR MICROFILHIlm RECORDS OF THE DISTRICT CLERK

Pursuant to the provisions of Article 1899a. as added to Title

40, Revised Civil Statutes of Texas, by the 62nd Legislature, the

District Clerk of Bexar County provides the following plan for micro-

filming and reproducing of all records, acts, proceedings held, min-

utes of the Court or Courts, and including all registers, records and

instruents for which the District Clerk is or may become responsible

by law.

A. All original instruents, records, and minutes shall be
recorded and released into the file system within 48
hours after presentation to the clerk.

B. Original paper records may be used during the pendency
of any legal proceedings.

C. To insure that an image produced during microfilming
can be certified as a true and correct copy of the orig-
inal and that the iiage may be retreived rapidlY, the
following procedures will be observed:

1 . The clerk's file stamp will be affixed to the
instruent.

2. A log of all instruents being microfilmed will
be maintained. This log will contain: date, case
number, snd beginning and ending film code number.

3. The .Clerk's Aúthority Certificate will befilmed
at the beginning and end of each roll.

4. Camera Operators will maintain a log of all oper-
ations and will be made accountable for each frame
and roll processed. Log totals must correspond
with machine counter.

5. Microfilm Processor Operators will check microfili
processed to veri17 all conditions are operational.

6. The resolution of each image will be checked.

7. Duplicate wórking copies of all film will be made
and checked. -

8. The working copy of the film will be periodically
checked and if found to be worn, will be replaced.

9. The original fili will be stored off the premises
for security puroses.

D. All materials to be used in the microfilming and all processes
of development, fixation and washing shall be of quality
approved for permanent -photographic records by the United
States Bureau of Standards.

1435
00494

t VOL 220A fACE 618



(2 )

E. To insure permanent retention of the records, the standards
in (D) above will be followed. In addition, the District
Clerk will follow closely the developments anà will incorp-
orate these new techniques as the state or the art improves.
Also, as previously mentioned, a duplicate copy of the orig-
inal microfilm will be maintained and reproduced i.f necessary.
One copy will be available to users and the other copy will
be placed in the Archives for security provisions. The org-
inal microfilm roll will be retained in an qff-premises stor-
age meeting at least the minimum storage req~rement for Ar-
chival records. To prevent questions from arising regarding
the entirety of the records or theintegri ty of the Clerk's
files, alterations w11lbe eliminated by establishing proced-
ures for corrections ,retakes, and -other variations from the
routine filming, as follows:

1. Permanent-record roll fìim ot archival quali ty will be
used for the security fiim with no corrections made by
cutting or splicing except as indicated in these pro-
cedures .

2. Clerk's Certificate will be filmed at the beginning and
end of each roll of tilm.

3. Retakes will be made only when the original microfiim
shows a lack ot proportionality in an image resulting
from defects in the optical system or if an instrument
is skipped showing a break in the continuity of the
microfilm code numbers.

F. As provided in Section ~ of Article 1899a, instruments which
meet all requirements of the law will be destroyed.

G. Due to rapid advances in both microfilm processes and computer
processes, this plan may require modification. If so, the
District Clerk will submit proposed amendments to the District
Judges for approval.

4~-1', v!)
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Re:

MICHAEL D. SCHATTMAN
DISTRiCT ..UDGE

346TH ..UDiCIAL DISTRICT OF" TEXS
TARRANT COUNTY COURT HOUSE

FORT WOR"IH, TEXAS 76196-0261
PHONE (8171 8n-ë71!5

November 30, 1987

Doak Bishop
Hughes & Luce
2800 Momentum Place
1 7l 7 Main Street
Dallas, Texas 7520l

Dear Doak:

I received your note of the 19th with correspondence
today. An incorrect zip code and the vagaries of the county i s
in-house mail service are the culprits.

The memo from Eddie Molter to Judg~ Robertson of October 30, 1986,
is incomplete. I received pages l, 3, 5 and 7 . What about the
others? Is the Chuck Lord memo to Judge Wallace only a single
page? Can you help on this? Can Broadus?

I am sending a letter out to some
academics soliciting their views.
that a rule change alone would not
_ actions. This would be such a big
should be approached cautiously.

selected practitioners and
It would seem from the memos
be enough to usher in direct
change in our practice it

I am copying Broadus Spivey, Luke Soules and the members
COAJ "think tank" subcommittee. I wo~ld like to. send my
think tankers copies of the complete memos. I will send
Broadus and Luke copies of anything my letter generates.

vertr:rs;

M~haei D. schattman

of the
fellow
you,

l.1DSllw 00409

xc: B. Spivey, L. Soules, Mike Handy, Bill Dorsaneo, Pat Hazel,
Charles Tighe



LAW OffICES

SOULES. REED 8 BUTTS

KENNETH W. ANDERSON
KEITH M_BAKER
STEPHANIE A. BElBER

CHARLES D. BUTTS
ROBERT E. ETtINGER
MARY S. FENLON
PETER F. GAZDA
REBA BENNETT KENNEDY
DONALD I. MACH
ROBERT D. REED
HUGH L SCOTT. II'.
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H. SOULES III
W. W. TORREY

800 MILAM BUILDINC, EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

(512) 224-9144
WAYNE I. FAGAN

l,SOCIATED COUNSEL

TElECOPIER
(512) 224-7073

December 9, 1987

Mr. Sam Spark s
Gramling and Mounce
P. O. Drawer 1977
El Paso, Texas 79950-1977

Re: Tex. R. Civ. P. 38 (c) and 51 (b)

Dear Sam:

I have enclosed a letter sent. to me through Michael. D.
Schattman regarding Rules 38 (c) and 51 (b) . Please prepare to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHS/hjh
SCACII: 003
Enclosure
cc: . Justice James P. Wallace

Mr. Michael D. Schattman

00500



LAW OFFICES

SOULES. REED 8 BUTTS

I(ENNETH W. ANDERSON
i(EITH M. 8Ai(ER

STEPHANIE A. 8ELBER

CHARLES D_ BurrS
R08ERT E. HUNGER
MARY S. FENLON
PETER F_ GAZDA

REBA 8ENNErr I(ENNEDY
DONALD I. MACH
ROBERT D. REED
HUGH L scorr. JR.
DAVID 1(. SERGI
SUSAN C. SHANI(
LUTHER H. SO!,LES II
W. W. TORREY

800 MILAM BUILDING' EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

(512) ~24-9144
WAYNE i. FAGAN

ASSOCIATED COUNSEl

TElECOPIER
(512) 224-7073

October 23, 1987

Honorable James P. Wallace
Justice, Supreme Court of Texas
P.O. Box 12248
Capitol Station
Austin, Texas 78767

Dear Justice Wallace:

At the request of Broadus Spivey made at the SCAC session of
June 27, 1987, I appointed a Special Subcommittee to study TRCP
38(c) and 51 (b) which deal with the same subject, i.e. "direct
actions." That committee consists of Frank Branson, Franklin
Jones, and Broadus Spivey, who are to work with Sam Sparks (El
Paso) ~vho is the Standing Subcommittee Chair for Rules 1S-166a.

The work of this sUbcommittee on these rules \Jill likely be
one of the leading studie3 for the proposed rules admendments to
be effective January 1, 1990. By copy of this letter, I am
requesting that Doak Bishop, Chairman o,f the COAJ for the ensuing
year, set up a similar special subcommittee .to investigate these
rules to determine whether today in Texas direct _ actions should
be permissible under the Rules of Civil Procedure.

I hope this sufficiently responds to your inquiry.

LHSIII/tct
xc: Mr. Doak Bishop

Chairman COAJ

Mr. Frank Branson
Mr. Franklin Jones
Mr. Broadus Spivey

0050 ~



SPIVEY, GRIGG,' KELLY AND KNISELY
ATTORNEYS AT LAW

A PROf'li!lIONAL CORPORATION

BROADUS A. SPIVEY
BOARD CERTIFIED'
PERliONAL INùt1RY TRIA LAW

DICKY GRIGG
BOARD i:ERTIF'ED'
PERliONAL INùURTTRIA LAW

PAT KELLY
BOARD CERTIFIED'
PERi;ONAL INùURT TRIA LAW

PAUL E. KNISELY

1111 WEST 6TH STREET, SUITE 300

FO. O. BOX 2011

AUSTIN. TEXAS 78768-aOll

INVESTIGATORBt

.JOHN C.LUlJLUM
RICK LEEPER

(S121 474-6061
Bui;INESS MANAGER:

MELVALYN TOUNGATE

""
November 9, 1987

Re: Special Subcommi ttee
Direct Actions

BAS87 .266

OF COUNSEL
.J. PATRICK HAZEL

BlJlI CERTIFIEDt
PERSONAL IN.JRY TRIA LAW

CML TRIA LAW

Bon. Sam Sparks
Grambling and Mounce
Texas Commerce Bui lding
P.O. Drawer 1977
E1 Paso, Texas 79950-1977

Dear Chairman Sam:

Since I have really dropped the ball on this assignent, I need to
call upon you for help in restoring my appearance of reliability.

On June 27, 1987, Luke Soules appointed a special subcommittee to
study these rules. The subcommittee consists of you as chairman,
Frank Branson, Franklin J.ones, and myself as members.

I inquired of Justice Wallace as to the existence of any briefing
or information that had accumulated with the Supreme Court over a
period of years. This has been a rather lively topic of discussion
in the legal community ever since I have been practicing , and I
knew the Supreme Court had to have some material gathered. On July
8, 1987 Judge Wallace forwarded 1:0 me copies of research done on
the subject. Like a good committee member, I procrastinated "until
tomorrow. tl Now, "manaña ii has come. -

I am forwarding a copy of the material furnished to me by Judge
Wallace and a copy of hi.s accompanying letter of July 8, 1987.

We need to get together, and that should be without further delay.
It will make you look good to act- in a rather hasty fashion while
you can compare your conduct with my speed.

00502



Hon. Sam Sparks
November 9, 1987
Page Two

Additionally, I have received several inquiries from lawyers who
are not even members of our corni ttee and some from defense
lawyers, too, asking when we were going to move on this issue.
There is more interest than I had thought. I would suggest a
Thursday or Friday meeting in Austin wi thin the next three or four
weeks.

I apologize to you, Luke Soules, and especially to Judge Wallace,
for my inertia.

Sincerely,~
Broadus A. Spivey

BAS: j k

c: Hon. James P. Wallace
Mr. Luther H. Soules I I I
Mr. Frank Branson
Mr ~ Franklin Jones
Mr. Doak Bi shop, Chai rman; COAJ

00503
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f.~ .',.. ' . . :. ~ .,. .. . ....... ...... -......::.........

CHIEF jOSTICE
JOHN L. HIl

THE SUPREME COURT OF TEXAS

JUSTICES
ROBERT M. CAPBEl
FRI(IN S. SPEA
C. L. RAY

JAMES P. WAlCE
TED Z. ROBERTON
WIIA W. KlGARIN
RAUL A. GONZA
OSCA H. MAUZY

P.O. BOX 12248 CAPITOL STATION

AUST. TEXA 787 I I

UERK
MAY M. WAKFIEL

EXClJ ASSï.
WI L. WIlIS

July 8, 1987
ADMINISTRTI ASSï.
MA ANN DEFIBAUGH

co..
C-c:r-

Mr. Broadus A.
Spivey, Grigg,
P. O. Box 20ll
Austin, Texas

Spivey
Kelly & Knisely

c:

78768
i:
CD..

Dear Broadus:
c:--

As per your request of last week, I am forwarding copies of
. research done by various court personnel into direct action against
insurance companies in Texas. I hope this is of some help to you
and I look forward to your subcommittee report to the Supreme Court
Advisory Committee.

Wallace

JPW/cw
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E.RL Y DEVEOPMENT OF LAW AND EQUIT
IN TE

JBurke in. his Tract on the Popøry' La;~ used the faiousdictum: ," ..:- _
"There are two, and only two, foundations of law.
equit). and utity!'. .

In the Texas constitutional conventjpn of 1845, Thomas J. Rus,
the President of the Covc:tiòn,"'Paphråed BUIke's di~
and a text he had leaed from Blacktone: lin these words: .

"When caes are to be decded the eternal prinåples of
. right and wrong are 

to be fist conidered, .and the nexobject is to give gener satisfaction in the c:ommunity."i.

He Was advocating the employment of jures in ~uity caes

He urged that jures were better acquainted with the neighbor-
hoo and loc conditions and årcumtaces than a chanceDor
and were generly as competent in suits ùi equity as in caes
at law.

"And if twelve men deterine agat ;Í man he doe
- not go away abusing the organ of the law; he comes to

the conclusion tht he is in the wrong."

The propoed jur "innovatioo"-for it Was an inovation ii
American jursprudence-was not adoPted without stong opposition, led by Chief Justice John HemphilL, who ~-a Oi
of the Commttee on Judici. In the COUIse of hi address On

the subject, Judge Hemphi sad:

"I caot say th! ai ver much in favor of either
chancer 01" the COmmOn-law system I should much have
preferred the èÏvil law to have contiued here in force for
yea to cOme. But inuch as the chancer system

. together with the common law, has bee saddled upon us,
the question is now wheter we shal keep up the chancer
system or blend them together. -If we intend to keep it
up as it is laow: to the cour of England, of the United
State, and of .nw of the states, we should oppose this

i D~bGt~s of t4~ T~ziu COPrnstiDrs, ~s. JUiy:: 1845, Wm. F. Wee

n:er, published by the authority of the convention . (HoutQD. 184)

p. .1"-
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innovation; for I do not know of any alteration which
could be a greater innovation."2

It wil be necessary to rec:l that Texj.'dec.lared its indepen-

dence of Mexco on Marc:1- 2, 1836. .'The Constitution of the
Republic of Texas, adopted on March.J7. 1836. had provideä'

tht the Congress of the Republic should. by statute,

"introduce the common law of Eiigland, with such mOO-
5cations as ou circumstaces, -;n their judgment, may
require; and_ in all crimi c;i. the ¡common låwshål
be the rule of decision." . '"

Unti such time as the Congress should act in this regad. the:
"laws now in force in Texas" were to remain in force. The
conventiön of 1836 broke up in disorder because of the shockig
news of the' fall of the Alamo land the invaion 

in force of theMexca armies under the dictator. Genera Santa Anna. The
first three congresses of the young Republic were engrossed
largely with war legislation and politica meaure On Jan
20, 1840, the Four Cogress in ten repeed "al the laws
in force in this Republic prior to the fist of Sept., i836," (i. e.,
the Mexcan and Spansh law, including their common law.
which is essentily Roma) and ented th

"the common law of England (so far as it is not incon-sistent with the constitution or the acts of Congress now
in force) shall, together with such acts.. be tle rule of
decion in th Republic."

To the SUPerc: obserer, it might see that in the contest
on thsrerote frontier, the cormonlaw .0£ England had ganed
the day OVer the åvil law of Rome by reason of its greater.
virility and superor exceii~ce. The colonists who were the
fathers of the Republic of Texas Were almost exclusively Xnglo-
Saxons.. ~igrts from the United States. They had corne so

rece:tlyunder Mexç: rule tht they had neither time. facilities.
nor incltion to become famliar with 'the Spanish languge

and the- Spansh jurispdence. . Even the great Hemphil arved
in Tex 4I late as 1838 and acquired his knowledge of the
Spa law after tht date. The wide exanse of countr
embrace in the Republic wa ver sparsely settèd (the tota

· ¡bil.. pp. :lt-:z

· Ar iv, see: 13-
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LAW AND EQUITY IN TEXAS

population. estimated at 20,00), the ox-cart was the usual m.eas
of transporttion, Indian raids and Mexica incursions kept aU

the men virtly undei arms, and the populaon were put to it
to produce enough from the soil to keep alive. The simple fa.t

is the ealy Tex neither gave nor could give any discrminat-
~ . .ing thought to their system of privatè'Law. , Thquestion was

overshadowed by the greate public qu.astions of the maintenance
of independence, of anex:ion to the United States, of public
land grants, and slaver.' Besides, :ater their expeence! With

Mccc: cruelty and treacher, they 

had a natura suspicion ofeverg Mexêa Litte wonaer then. th they-abruptly
rejected a syst= of law which waêotan"e ix a strge lan-"
guge 'and adopted a syste with which they wer famili 'and
the rctorcb of whch were lVtten ix thei ow tongue. Ha
the loc: condition be different then it is poõle Tex like.
Losiân could have be cited by Dr. Ha Taylor as a
st c:rroa of hi thesis th

"out of th fusion of Roma priva and English public
law there is arsing thoughout the world a new 

and com-posite stte system, whose outer shell is Engli constitu-
tiona law, includig jur t: in cr c:es, and
whose interor code is R. priva law:'.

It is a fachowcver, tht the Replic of Tex reted much
of "thelaw as it aforetie wa" .

Havig adopted the Englis c:mmoxilaw a. "the rule of dec-
sioxi/' the Congress proceeed imedatcy by'vaou statutory
cactents to introduce iiportt modc.tionof the COmmon
law. The Spansh c:unty system of mata prpe rights
wa retaed'; common-law rules as to Succesion were. repla.ed
by the civil-law rules'; the lawsT exemptig prope, indudig
the homestead, fro forcedsae were taen from Span proto-

tyes'; th~ dixes of the common law as to the este aring

· Addres befo~ the Tc: Bar Assoåtioi ProceediftCs (i91.) p. 178
· Ac: Jai ~, i&ø
· Act, Jai :z is. and Feb 5,i&f
'~ Jai ~1839. "azd Dee.=. i&ø
· Sayles, Lrly i- of T eKlU. IntrucOD h7 J acle Wii: p. vi
Dil=.1. oød l"ri;rwn1e of EKiloød 4ød AJR, p. 36, lrtes:

""e Reublc of Tcx passe the fimhomead ac in 18J6 It wa
the cift of the infazt Reublic of Te:to the 'lorld.'" .'Ieac of.Jai

.: i83Q is the fi Tc: leg1atioi OI the $ubjec of the homeste

7°1
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under a mortgage were entirely disregarded in the act ofF eb. 5,
i84o, providig for the foreclosure of mortgages on rea.ad per-
sonal propert to satisfy "the lii: created by the mang of the
mortgage"; the common-law rules as to the assjgient of choses
in action were ~bolished, as were alo liver __ôf, seisÍiaid COm-
mon-law formlities in conveyacing.' The _~ .of Jan 28, 1840,
on wils retained the legitime and other feares of the civi

law; and most sweeing of al, the ac of Feb.:S, 1840, exressly
disc:ed the entire common-law systei. .of pleadi' and
provided,

"tht the proceegs in all civisuitSshl, a, he:forel
be conducted by petiti~n and anwer.''1' ' .'

In the interv beee the enctent of the la mentioned
act and the cönsttution convention of 1845, and in the face

of the rejecton of the conion-Iaw system of pleag, v.ous
statutes were encted which refered in ter to 

the twofoldjurdiction of law .ad chancer. The ver act of Feb. 5,1&;,
which presered the forer simple 

syste of "petition.adaier-a syste: to which the arficial distction beeen
actons at law and in equity was wholly foreignontans a clauseprovidig th . .

"in ever civil suit in which sufcient matter of sutacemay appe upon the petition to enle the CO to
procee upon the merts of the cause, the sut 

shallnot abte for wat of form; the court sh in the fist
intace endeavor to tr each cause. by theiues and
priciples of law; should thec:use more properly beong
to equity jurisdiction, the cour shal, without dely, pro
ceed to tr the Same according to the principles 'of eqty."

This is a genera excmptiODstatate. The ditic:e pl'visioi th the
homestead owned by 

a inrred ii could Dot be aliente by him without
the C:Dsent of his 'wife first appeared 

in the COnstitutiOD of iB.S by vote
of the conVentioD taen Aug. S,I&.S. It wa debted in 

the cci:"e:tioZlas a matter of first .impression.
· Act Jan 25, Ill.

.. Late act importee! óther eJcmeits of the c:vi law into the juri

pruòei of Tex We me:tion hen as iu caple the ~ of Jan 16,
1850, OD th~ institution of a stger as heir by adoption Cf. Edf"d
el uz v. KfH1'U (I88) fr T=. :i,:x It is Dot within the sce of

th anic:e to indic:te al the numerous c:gesin the COmDOD Jaw made
by c:oistititional or .statury enc:e:t, such as tae ah~OD of dOwer,
CUesy, primogeiiture. estes t: outlwr,' trl by wager of batte,
iud wager of law, JDOdüeatioDS as to the law of 1i et

-'.'j
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It was of this passage tht the supreme CQur of _ the Republic

sad :
"A hundred judges, in a.ost any concevable c;e,

might differ in some degree as to I-ts interetation andext function.uu, - -
They suggested tht the distrct judge tTicach caus as .at law,
and "if he caot succeed in the effort, thei ascend the woolsack

and chcel it." Other la.er statutes of ~e Republic recognized:

the distiction betwee actons .t law .aid in equity and added

to the pel~ty of ihe.cour in thei effort tø haonie the,
civi and the comion-law systems.1. -:r~ .

Th stte of confusion caed for fundaents trtme;t and
the constutiona convenon of iB4ssupplied it. Upo the
intitive of Hemph and Rusk, the followg prions were
wrtten into the CotitutiOI1 of Tc:1.:

"'The Distnc: Cour sha have ongi jursdic-
tion . . . . of al suits, complats and plea whatever,
without regad to an distction betwee law ud equity,
when the matter in controver sh bc vaued at, or
amout to, one hundred doll exclusve ofÌIerest; and
the sad co, or the judge thereof, sh ba.epower to
ise al wrts necessa to e:orc:ethei ow jurdicton
and give them a gener supertendence and control overineror jurction''U

1& Whiln.f 'U. T..rl~ (i8.) lÀ (Tez) 4$3
· The .ac of Feb. s. il4. to re proii c: .sts: JC 2,

&$ to cots "in a.)"c:e wbeter at law ør equity."
'Ie a~ ofFeb S. il4oliadmissiQl to the ba: s=:i admit:

"' praee law in al the c:ii ~f law a.d eq,"
The ac of Jan 25. :t84,tD empower the;udga øf th dict c:urt

to submt issiC$ of fac to a jiz "ii ~ce ascs" see 7.

The act of Feb. 5, iS4, oi litatioii: see ~ to the eEec th "no bü1
of reew sh be ¡red to a.,. dec lroliOUc: ii eq after tw
;in.-

l'eact of Feb. 5, i84, on saes by "co of ~ce.-
These intaceS be out R=k's statement made in the amentioi of

1845: "Now, sir, the le:ti habroaht al th mto c:iifusioll
.Imedte .:te the revlirn it wa deted th OD c: shoncl
baTe ;urdic:OQ ov al ases. rejc: the "Ueless dion ~ec
law and equity, whi ha ii gr up," DdlAtes, p. 2:4-

· Ar IV, see :to.W The pro to crte "separte ch c:" ,. TOte d0!U
ii the c:entioll 1(11 nf ihe CtmnJlÌt. p. "191. -

& to whether "Icc or New York -is entitled to the ø-=t of.be
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Desite this dea-(t ablition of a dual jurisdiction emigrant

iegislators and. judges, steeped in the notions of the:r early lega
training in Cornmon-law states and unfamliar with the civil 

law,continued, as in the peod from i&; to -i845, to introduce into
the jurisprudence of Texas oc~ion fn.Íments' of the common-.
law syste..ll This tendency disappeed ás the inåigenous sys-

I= evolYed and bech and bar becan:i-e. .'better acqunted with
it. Apar from the speal stautory acton of tress to tr
title for the recover of land, it is recognized that ~ere is in
Tex but one forn of civil .ation' fdr the enforcetent of
private rights of whatever nature. ...-: .

To aboli the coåion-law !orr'''o£ actqn (inclUdig the
chancer syst) and yet ret the Cornon'law of :EgIad

. as .'the rule of decsiòo" is lie t:g to reno'\e the moto
neres frOt a living beg and leave thesenory neres intact
The opetion has not been Successful iI Tex

Mr.Poineroy asser tht the adoption of the sy of coe
pleang,

"has not Produced, and was not intended to pruce, an
altertion of, nor direc efec upon, the p~ rights,
duties aid liilties of peson, created by e:the: depar-
ment of the niuncipal law. . . . The codcs do not
assue to abolish the ditinctons betwee 1aw' and
'equitY rerded as two complemenia d~ents of
the muncipal law.''!. .

The reik is not applicable to Tc: Tex ha Dever been
a "code stae" nor a .'quai-code stte.''%~ Its SYste: of plea-
ing arose out of the civilaw as try 

as did tht of Loaii.
the first stlte in the tJi:OD to 

adopt. the blended sytei Sl= the Reprtof the Tex Bar Assøatioz Coiiitt fqroace- ui (189) 3D AM. I.
Rz.8rJ, U:. Sayles' rek (ib.. P._825) is suggestIe: -As Tci
DC't: wa a COOD-JaW' stte it canot be sad'that she w: the fi
to abli the c:mOD-laW'lyte: of Prace, but it is the n: highes
eydcnc: of the hard comOD Se:e of the pioDee of Tc: tht the)
retined these admirble featues of the c: laW'."

sa Cf. 13lumlurz 1'. ),øwn (1873) 37 Tc: 2; Crzmeyr: v. Bee3tm
(1857) 18 Tc: 753. ;6; Nnt York êr TezlU1.1l CD7tøPly:r_ H¡;1411
(189) :l$. W. (Tc:) :2, 2I. .
.. Code Rnr¿i.3 (4t ed) see 8.

" So c:smed by lir. Hepbtl1" ÌD hi T.uaJe arcl '!e Birici
DCelopm=i ôf Code Plcad. ui Amerc: aDd E'glad m Seka ~I
- Á"gioÁ~tH lJgøl Huior, VoL n, p. 67 .

.. Jolu C. ToW'es, Plead_giii ilH Di.tri Gf. C__ty C_ri of Teziu
(2d ed) Pi. &c 8s.

r'OC'1f\
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Moreover the constitutional abolition of the distiction betwee:
law and equity in the' adtstrtion of jusce in the Tc:
court is not liited in ter or by right interetaon to the

mere abolition 
of the distiction betwee 'lega and equitable

Jprocedure.it Unfortely, the opino~'öf the;appelate cour
still abound in loose references to "lega" ..ttlosand "equitable"
titles (though the latter are sad to be as' "poten!' as the for-
Iner); the statory acon of trpas tò trtitleÌ$ dec:
"essentiy a. lega action"; the plea. ot" litation under the
statute is denomed a "lega deíeic;" ai so on . Over.
agat these we get an occaiona tre:C$ant prønowcement lie

Hembi's in Bennett fl. Spiar.r~ _. .

..u the nies and priciples aring fro the aitago
nIsai of the coson law and eqUitable jurcton were
thorgh exated from the ind the prvions of
leglation and the decsions and p~ctce of the cou
would become more h:aonioiiand more in accordacewith our sytem of judicial procedure."

'!e E:glish coi:on-Jaw system ha be fiierm.tilated in
'I.c: by may sttutory ecctents and by the ;uoption of

ÜiPOrtt frcton of a. riva syst so that itsixer haony is
destryed Moreve, the Ten cou have no pesitated to
dece the nies of the conon law inpplicale to ou condition
and incoistcnt with our usges U Doubts have al recently
aren as to what is met by the exreson "the comon law ofE:glad" in the Act of 184 quote.le. In -The Indor.rt..
m.t CIUU,2" decded in reconscton days by a. sureie cou
appointed by Major-Ger Gr aid coidig litte respe
in T aa, it wu held tht the law mercht contu iio Par
of the law of. Tc: beiie it was no par of the coOn law,
i. e., the "antestatutelàw of England." The Cour of Cr
Appeathe cour of lat resort in al crII caes a vote

U Homilttn o. .Aiirr (18S7) :. Tex 612: "Asubsis eqty, by the
laWl of this state tht ree no diticton bel: la.. and ø¡mtTeither .iD rits or thei ;adic: PJ"ertioii c:en & riht ofprØP
by a. .1t a sacton a. th whidi cåts by a rit pard Iep"

· (1852) 7 T=. 60 6c
· Sir_ ii. S;r"rfild (186) 28 Tex â4 66; Pee, 'e. 'Polt" (1893)

8S 'Tex 47. RoDn-tn ii. Siol, tit Tuu (19U) 63 Q. Cr. App
(Tex) =u;. Cltrnwtn Lorw CO. ii. McCkllrw Brøz. (1893) 86 Tex'%1 ¡8s. .
· (186) 3t T=. 6.

52
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of two to one held ÍI I9U that Tc: ha a.opted alo the
English statutes in aid or amdment of the common law; passed
before the ergnon of our ancesors.sa In I913,tIe-'Supi:cxe
Cour of Texas in holdig th cohabitation was nèc~sa to
constitute a COmmon-law mae a.ounced th ...-:".

"the common law of Englad adopted by the :Congres
of the Republic ( of Tex) was that whìch was decared
by the cour of the differe:t states of, the United
States . . . . The decion of the cour ~1hosestte
detere what rule of the Comon law of England applyto th cae. The efect of the act of 184 was not to
introduce and put into effect the boy of the comon law,
but to m.e efecve the provisions of the common law
so br as they 'arenot inconistent withthêconditioi
and cicutaces of ou people.""

Thus, the English deåsio.ns are not controllg as to the .common

law ÍI Tex. The doce of stare decw receives a boy blow.
A mae of sources is now to be CÍwn upon. 'te common
law is not uion thughout the staes Some have adopte
the "ancient common laW"': other the coinn law with refer-

ence to spec:c da, with or without the statutes passed in

amend.ent thereof; other, lie Tex, without reference to

~ date.;J None have retaed it without importt modca-
tion.
The upsot of the whole matter is that out complex jur

prudence in Tex ha become a strehouse of authorities for ~
rule the cour deon suted to our pear condition and to the
exgencies of any pacul cae, so 

as to assure to the litigatssubstatial jusce. The simplicity and flexbilty of tpe Tex
syston of pleadig, and the varety and complexty-not to say
confusioiin the sources of our .nies of substative law have
ha the effec of ir~g the Tex cour largely from the
restrts of outwOrD dist:cton and rigid clsmca.ons and
reaonigs of the ronotc past and lift:g thcx into the 'clea
atosphere of a livig law which is more nealy. the rcecon
of the economc and socal idea of ou ti The jursp-
dence of T ex to-y is essentialy a system of Frciecht. Var-
ous fmors have opente to tne it such. It is a fat mist

· R"bm."" S7. Sllll',,! Tezø.. 3lfNi
.. Griisby S7' Rei d tù (1913) ios Tex 597.
· C£. (1916) 16 Co L b. -499 Dote.
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to assume tht one ca get a correct or comprec:ive view
of the juriprudence of a state from the opinon of apptecour a.one." , .

Ealy Tex precedents wC%e mae .dÍdei 'coitions th
gave lited opportty for the c:min:itiÓn o( even ¡econda
authorities .ad caed for lage creative'£ieèdomin the courS'
Apa from Span authorities, Kent .ad Sto. the decion.
of the Louiiii:tna cou were most ffequently citeø The'
Louian civi code, was a.ed and was free mWI - upon
in the enctment of e.ly laws.Its'.ae 21 .c:y ri:ectecl'

the viewint of the e.ly 'Tex deciôns:

"In àv mac:, where there is nO exress law, the
Judge is bound to proceed and decde accordig to equity.
To'decde equitaly an appeis to be made to natu
law and rea~ or received uses, where potiye law is
sici "

We frequently fid such exression as these:

"The moral .tense of wha is enjoined by equi .and good
ccncimce mùst be exceegly obtue to suse th
such bgrt ìnjiue w01Ùd receive the slg: cOUDte-
n.ce from any judca however org~ni7ed ..

And: 4'It appe, then th the liilty of th defendat
must res1Ùt from the fac of the ca.e, andii from the
avenei of the petion If the posseson of the defend-
ant be wrgf m tM popv a.ceptat of the termi
if it he inequitale and Slnconcitius . . . . he should
in al evmts be resible for the vaue of the prper.'~

I th we maysaely say tb apar froin occaam lapses

· Qute rcc=tly the wrter had the Priege of attdi a barquet
ic in honor 'of ayog lawy who bact just bc appointe to tht:
åic: co bech Thee ml:be of the appelte com thei
addres urt1 advied the :Ywig jUM to pay litte atttion to the
rei:=ts of the law, to decde the QUSes submtt to hi upon the
brad bais of c:nsci=ce and his c:tiOD of ,rit and 'Wng, and
they lUsurehim he woud be seldom- reetl:

· OD De 18, 1837, Messrs Jac and lCfm "ll: appte by the
Tci Coiiess to dr:ft a c:de of laws bu th Reubli ha no law
liks and they made DO progrs. 011 Jan:n :839 $i.i W' appro
prited for boks for these c.sioner .Whctc: they go th boks
or not is Dot Iaow 'Tey faied to subm a . c:de
· Hv.n.1 %f. riif' (i853) 9_ Tex 3850 -

.. Pm" %f. MiJ (i852) , Tex 46 "79 OPWOD by Hemhi
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towad fonnsm, we have ha in Tex from the ver begi
i:g a jurisprudcoce founded upon a "nati law with ..

vale c.ontcot." . .
:Besidc: the vaety and ricleSs of the sources of': our jur-

prudence, and the diection gIven by ealy precedeits: the' pc_
sone! of the judici has had much to do ..ith-.tlé freedom

of our jursprudence £r~ scholastic suótleties .ad 
slavi ven-ertion for the anc.c:t 1ad.ks of the law. We cery c:-

not coi:pla of any Weltfremheit on the par ó£ our judges

Al judicial offces in Tex .have. ge:era.y beco ellve an for

compartively short ter.... Durg the Republic the sUI:re:e-

,c.our wa coi:poed of a chef justic~ eleced by the joint vote-
. of both houses of Cogress, and the sev dict judges as

asocte i:e: The judges of the Tex appeate c:
have be drwn chefy diecy frori the ba, at which they
ha acheved sucl success as brought thc: into promicoce
Taken thus from the boy of the peple and depdcot upon the-.
suge .of the people for re-econ, it is UIonable to sup-
pose .tht the fudge would coråously see to brig abut æi
e:ge:ent betweethe people and the law. Furerore,
the overhc:g' tojority of the Tex judges, tr,ad app-
late, have laed .ad do lack a systemtic law scool education
Of the presc:t me:bep of the two highest cour in Tex,
not a sigle i: ha even attded alawsc:ool. After ..

patag sea though a\..ablepublied and unpublied
biøgnphies, I fid tht oiy five of the six-s i:e:be Ot
the Supreie Còur of Tex grduated frari a law scool of
any sort Cour opinons aside, not one has ever published a.work of cortrc.ve lega sclolashp. Th is, of couse, no
refection on thei native abilty nor necessay on thei lea-
ing. But it will not be held unbecomig in me, I am sun to
say t.liat as a rule the opinons of the appellte cour in Tc:
do not disclose suc: an acquaitace with lega .ûstory, lega
philosophy, and the šåc:ce of jursprud~ce, or suc: .a degee

. of "dic:rnh,:ition in the use of the expository authonties"u

as one should ex. from schooled jur It is vita that ony

- The oz excetions oced in the bref inter 1845-1850 anc!
1873-18;' when mems of the supree co wer to be appointe by
the Goveror.
a Cf. De: Wigmore's trCDclt i:tic: in The Quaites of Cat

Jucici Deions (1915) 9 hr L. Rr. .5
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1.W ANIl EQUITY IN TEXAS 709
i:en of profound Joowledge in lega science should be c:osc:
to adite justice in a syste chteed by such elascity
and freeom as Ours. The appte cou of Tc: are now
tuing Ott abut 1,80 published opiion::a 'yeai-o oterstate
ha such an output. We have had-ana, are; 

st havig-arough, b1undc:g, frontier sort of justc~ __ There ha be much
ta the past two yeas of "lawreori" In Tex.. which mea
i:ore new a.d POrly considered Iegslatiçi But the hea. of;

our jurprdence is sound. 1£ the tie . ever comes when the
voices of our law. professors wi be dtecyely head a.cl.
reed in the foI' of justice .a~the ha of legIati~
in th c:untr, we i:y have 

a more contrctve pa in -pre-sc:g the tre prciples of the law a.d keeing its evolution

in right 1ie: Mc:tie, in haon with or in deñce to
"authorty:' we have thcI.g ta of sha.pig the pro-
fession idea a.d stads of the nex genertionof lawyer

411 ScCl U~ OF Ti: GEOJtQ: C. BD"
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MEMORANDUM

TO: Judge Wallace

FROM: Chuck Lord

DATE: January 29, 1987

Direct Action Against Insurer .and TEX. R. CIV. P. 38(c)RE:

----------------------~--~---~-~--~--~-----~~-~------~-----~-~--~
The general common law rule is that no .pti vi ty exists between aninj ured person and the tortfeasor' s liabil i tý insur-er¡ .therefore
the injured person has no .right of action dii:ectlyagainst the
insurer and cannot join the insured and the liability insurer as
co-defendants. In some states, statutes have been enacted enabling
an injured party to proceed directly against the liability insurer.
In one state, Florida, the court created a common law right of
direct action¡ however, this common law right was promptly super-
seded by legislative action. No 'other state has followed the
Florida Supreme Court.

The creation of a right of direct action against an insurer is
not simply a matter of repealing the prohibition against joinder,
TEX. R. CIV. P. 38(c), although clearly this would be the logical
first step. The next imped iment is the "no action- clause con-
tained in the contract between insurer and insured. This 'clause
prohibi ts legal action against the insurer until a judgment
against the insured has been rendered. Here is the typicalclause: .

LEGAL ACTION AGAINST tJS

No legal action mai' be brought against us
until there has been full compliance with
all the terms of this policy. In addition,
under Liabilty Coverage, no legal action
may be brought against us until:

1. We agree in wrting that the covere
person has an obligation to pay; or
2. The amount of that obligation has
been fiiialli' determined by judgment
after trial.

No person- or organization has ani' right
under this policy to bring us int.o any
action to determi-ne the liabilty'- of a co-
vered person.
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In Kuntz v. Spence, 67 S.W.2d 254 (Tex. Comm'n App. 1935, holding
approved), the court concl uded that the no-action clause did not
violate public policy.

Finally the court must consider what important public policy is
furthered by permi tting joinder of the insurer and whether it is
properly a decision for this court or the legislature. Other
states, with the exception of Florida, have deferred to thelegislature. . .
The argument for changing Rule 38 (c) is -,that the insurance compa-
nies at present benefit from a double standard, the insurance
company may control. the defense of its insured, yet cannot be
named as a party defendant. In point of .fact, the insurance
company does not benefit from this perc~ived ."doublestandard"
because as the price for control the insurer'is bound b,y the
judgment against its insured. !

Even if the court is. convinced that under modern practice no
prejudice will be injected into the suit by joinder of the insurer,
the second reason for non-joinder, relevance, appears to be as
valid today as it was 40 y.ears ago. That is, whether an all,eged
tort feasor has insurance is wholly irrelevant to any issue in the
liability action.

I doubt that much is to be gained by joining insurance companies
in liability suits and such joinder may complicate such cases.
For example, at present an insurance company may face a real
dilemma. when it believes that the suit against its insured, _is
excluded from coverage under the policy. If the insurance -~ompany
rejects coverage and declines to defend, it does so at great risk.
It cannot intervene in the liability suit and litigate coverage.See State Farm v. Taylor, S.W.2d (Tex. App. - Fort Worth
1986, writ ref'd n.r.e.) (C-5419). ii;however, the insurance
company is properly a party in the liability suit, then arguably

. it could raise. and litigate policy defenses in that same suit
greatly complfcating and protracting such litigation.

Attached to this memo is a memorandum prepared for Judge Robertson
on the subject of direct action against insurers. It does a good
job of setting out where Texas and the other states are at present
on ~his issue. See also 12A Couch on Insurance Second § 4S :784
et. seq., and Appleman, 8 Insurance Law & Practice ~ 4861 et seq.

.'
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MEMORADUM

TO : Judge Robertson

FROM: Eddie Molter
DATE; October 30, 1986

RE: Direct Action Against Insurer

A. - Background on Texas Law

E~r1y Texas cases held that an insurer might be joined as a
defendant in the case ofa 1iabili ty policy. American Automobile
Insurance Co. v. Streeve, 218 S.W., 534, 535 (Tex. Civ. App. _- San
Antonio 1920, writ ref' d) (following the rule that joinder is
proper when the causes of action- grow out of the same transaction
and rejecting the contention that joinder resulted in an Lmproper
reference to insurance) : Monzingov. Jones, 34 S.W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ) (same but also indicating
that policy language that insurer was not liable until after
jUdgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - AIarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comi'n App. 1935,
opinion adopted) started a trend toward holding that "no- a.ction"
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v.. Spence, 67
S."W:-2d 254 (Tex. Comi'n App. 1934, holding approved): Grasso v.
Cannon, 81 S.W.2d 485 (Tex. Comi'n App. 1935, opinion adopted):
American Fidelit & Casualt Co. v. McClendon, 81 S.W.2d 493
(Tex. Cornan App. 1935, opinion adopted: Seaton v. Pickens, 87S. W. ~d 709 (Tex. Corn' n App. 1935, opinion adopted).

In Kuntz, 67 S.W.2d at.'255, the -court, in talking about a no
action clause, said that it prevents the casualty company from

.. being bound

as for primary liability to an injured party so
that it can be sued alone prior to a' judgment
against the insured, or sued with the insured

before such judgment against him is obtained....
(I)t fully guards against such s~it. I£ thereis 'a reaSOn "':hy such provision in the contract
shoulã not be given effect, we are unable to
think of it. Such provision violates no statute,
and is, certainly not against public policy.

The Court also gave another reason for prohibiting direct
action. It said:
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(I)t is certainly very important to the insurance
company that it not be sued with the insured.
In this respect we judicially know that juri.es
are much more apt to r~turn a verdict for the
injured party, and for. a larger amount, if they
know the loss is ultimately to fallon an
insurance company.

Id. at 256.

The court in Seaton, 87 S. w. 2d at 7i"i, went even further.
It said:

The policy in the instant casé doe~ not p~ovipe'
in terms that no action shall ~e brought on it
until after judgment in favor of theinju:ted ~

person against the assured, but its effect is
the same when it specifically states the limit
of the compaOny .s liability as being the payment
of a final judgment that may be rendered against
the insured.

Therefore, it seems a "no action" clause may not be necessary to
prevent direct action.

Furtherr.ore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art.. 9l1a, § 11 (Vern. 1964)" (SUCh
policy or pOlicies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
mòtor bus company.. e_ . ); Tex. Rev. Ci v. Stat. Ann. art. 91lb § 13
(Vern. 1964) (the obligor therein will pay to the extent of the
face 'aount of such insurance policies and bonds all judgmentswhich may be re~overed against the motor. carrier. . . .0)

In Grasso v. Cannon Ball Motor Frei9ht Lines, 81 S. W. 2d at
484-85, the court emphasized thE: language "will pay all judgments ..
in conClUding that the statute barred direct action. It said:

In this regard the statute by express words, and
all fair bmplication to be drawn from the express
'Words used, makes the basis of a suit. by- an
injured party against the insurance company a
n judgment" against the truck opera tor, and no

authority for a suit against such insurance
company is authorized or has any;basis whatever.
unless and until there is a judgmént.

Id. Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow -insurance companies ... ~ to pe sued in the same suit with
the motor carriers or operators. II -Id. at 485. See also 'American
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Fidelity, 81 S.W.2d at 495: Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ( "The procedure, to the
effect that the insurance carriers be not directly sued or
,mentioned in the pleadings and proof, obviously, was for the
~eneficial convenience of the insurance companie_s.")

,
'In addition, the rules of civil procedure prohibit joinder

of a liability or indemnity insurance company ~nless the company
is by statute or contract directly liable ,to the injured party.
Tex. R. Civ..P., Rules 50(b), 97(f). See..p.lsoWebsterv. Isbell,
100 S.W.2d350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made; a beneficiary.- of the
insurance contract by statute or the terms. of the policy). Of
course, such a rule leaves open an avenu~ for .joinder iii the case
of required policies if the court holds that the policy providesfor direct liability. .'
B. Compulsory Insurance and Direct Action in Texas

.'v1hen ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to - the injured person. II
)\not., 20 A.L.R.2d 1097 (1951). See also Dairyland County l-1utual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775

'\~ Tex. 1983) ( "There is no question in our minds tnat the compulsory
/insurance requirement of the Texas motor vehicle safety law-
Lmplies that ~ll potential claimants resulting .from automobile
accidents are intended as beneficiaries of the statutorily required
automqbile liability coverage. II)

In Texas, a determination of whether a claimant can bring a
direct action under a comp-ulsory policy has depended in large
part upon the language of the s-tatute or ordinance making insurance
compulsory. For example,' in Scroggs v. Morgan, 107 S.W.2d9l1
(Te~. Civ. App. - Beaumont 1937)rev'd on other grounds 130 S.W.2d
283~ an ordinance established mandatory liability insurance for
t-axis with a direct action against the insurer. The court. rejected
the insurer' tS claim that it should not be joined because juries
are more likely to award verdicts against insurance companies.. .,
because t:he ordinance provided otherwise. However-, the ordin~ançe
establishing mandatory insurance for taxis _in the City of Houston
sai-d that insurers It.shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d 696, .6-97 (Tex. Comm'n App.. 1940, opi.nion aàopted). _ The
court held that this language precluded any cause of action
;)gainst the insurer until an obligation arose from a rendition of
-å final judgment against the insured. Id. See also Grasso, 81
S.'~.2d 842 (same in regards to art. 9lli;§ l3b American Fidelity,
~l S.W.2d 493 (same in regards to a~t.. 9lla, § 11).
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Art. 670lh, § lA establishes mandatory motor vehicle liability
coverage. It reads as follows:

On and after Janua.ry J,, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance in at least the
minimum amounts to provide evidence of financial
responsibili ty under this Act i~' in. effect to
insure against potential losse~"')Ñhi:ch may arise
out of the operation of that vehicle.

Art. 6701h, § 3.(10) defines "Pr.oof 9f Financial Responsibility.t.
It merely sets the amount of coverage pe~ded. Nei ther it or § lA
contain any language that would seem tp pre~ent direct action.
In other words, there is no "shall pay:Päli final judgment" languageas there is in art. 9l1aand art.. 9l1b. _ .

However, the standard automobile liability policy in Texascontains a t'no action" clause. Under the cur.rent case law, this
would probably be an insurmountable barrier to direct action.

C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder-where
compulsory insurance was involved. See American Southern Insurance
-Co. v. Dime Taxi Service, 275 Ala. 5L-151 So.2d 783 (1963):
Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (19l9)¡ Addington
v. Ohio Southern Exp., Inc., 165 S.E.2d 658 (Ga. App. 1968);
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976).- Appar-

: ently, the pervasive rationale was that reqùired policies 

are pri-marilYfor the benefit of the general pUbiic rather than the insured.
Other states, including Texas as discussed above, have refused to
perr.t direct action or joinder even in the case ofa required
policy. See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001
(1919); WIiiams v. FrederiCkson Motor Express Lines~ 195 N.C.
682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, 8 S.W.2d
'616 (1940); Keseleff v. Sunset Hi9hway Motor Freight Co., 187
Wash. 642, 60 P.2d. 720 (1936). At least one state that authorized
direct action under these circumstances has refused to do so when
the policy contained a no action clause. 'Southern Indemnity Co.
v.- Young, 102 Ga. App. 914, 117 S.E.2d 882 (1961).

D. Direct Action By Judicial Fiat

-At one time, Florida had direct action by judicial fiat:
however~ the legislature overrUled the holding of the case by
enacting a statute prohibiting direct actI9n. Sheparòizing the

. Florida case reveals that every other jurisdiction 

faced with theprospects of adopting the Florida court' srationale refused to èo
so. A major consideration in many, of those cases seemed to be
that the legislature had overruled the decision.

Eve.n' though the case has been legislatively overruled, a
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. .Busse~, 223
So.2d 713 (Fla 1969). The court began its analysis by saying the
st.at.e's Finan.cial Responsibility law was evidence that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the insurl=d a!=quired the insurance
as a means of discharging his obligations that may accrue to
members of the public arising out of his negligent operation of a
motor vehicle. Viewed in this light. the:'court held "there exists
sufficient reason to raise by operation of law the ihtent to
benefit injured third parties and thus render motor vehicle
liabili ty insurance amenable to the thï.r'd party beneficiary
doctrine." Id. at 716. As' noted earll-er, Texas bOas ålready
taken this step via the Childress case.

However, . the Florida court recognized this was only the
first. .step. They still had to decic:e when the inj ured part.y
could -exercise his right to- sue on the contract. Id.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured. Id. at 717.

The court felt that since insurance had always been bèavily
regulated by the state, it was not unreasonable to limit .the
effect of express contractual provisions where they collide with
the public interest.. Id. The court believed that 'Ino act.ion"clauses greatly hindered an injured person's ri.ght to an ade.quate
"~emedy by due course of law without denial or delay." Id. It
recognized that a carrier could impose reasonable limits ~ its
responsibilities to pay benefits, but it, cannot unreasonably
burden the injl,red person 'š rigbts. Id. The court then concluded
that. the insured and insurer had no right to contract away tbe
injured party's rights t.hrough a "no action" clause. Id. at 718.. . .

Furthermore, the court recogni.zed the argument that juries
are more likely to find negligence or 

enlarge damages whe~ a~affluent institution has to bear the loss, but the court felt
that a stage' has "been reached' where juries are more mat.ure. ~..
Id. It also felt that candid admissions of e~istence and policy
l~it.s of insurance would benefit insurers by limiting their' .
policy judgment payments because the opposite approach "may often
mislead juries to think insurance coverage is greater than it
is."

As additional reasons for authorizing direct 

action, the
tourt cited the fact that the rulès of joinder were adopted with
'the purpose of avoiding multiplicity of suits. It-saw no: reason
why insurance companies should b~ exempt from the law in thatrespect.. -
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of pa~ent. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the parties and the concommittant
right to expeditiously litigate the same in, copcert are preserved."Id. at 720. J
E. Direct Action by Statute

Approximately twèlve states have' enacted some. form,' of direct
act,ion statutes. .See 12A COUCH ON INSURANCE § 45: 797, p.452,
n .18. In accord with general principles~~elaiing to thê supremacy
of statutory provisions over contract provisions, th~ right to
direct action cannot be modified by contract. Malgrem v. South-
western Automobile Insurance, 201 Cal. 29, 255 P. 512 (1927). In
other worès, direct. action statutes take precedence over "no
action II clauses.

Conclusion

While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting_such
rationale in Texas would require overruling' a long line of
precedents. As Bussey indicates, the idea that keeping the
informtion concerning insurance from the jury may be outmoa-ed,
but the Gråsso case ai.so rested on the grounds that a "no action"
clause did not violate pUblic policy in Texas. As indicat.ed
earlier, the fact that the Childress court found tnat injured
parties are third party beneficiaries to the insurance contract
is only the beginning. The court must still decide when the
injured par~y can sue. This is where the "no action" clause
comes into play..;, One can argue that it establisnes a. condition
preceèent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right.

, Getting around art.' 9lla and 91lb would' seem to be even more
difficult. (These only, deal with motor carrier liability.)"
There' has been no change in the language of those statutes since
t.he 1930' s. Therefore, one would have to expressly overrul e .cases construing them. .

There seem to be two possible solutions to the problem. The
first is legislative action. The .second is... to get insurance
çompanies to drop the "no action" clause from their policies.
II they really believe it is in their best interest to eliminate
the intermediary steps as the aricps suggested, it is easily in
their hands to remeèy the situation.

As a further note, it seems that if this court was to foiiow
the Florièa case in respect to direct action, it is entirely
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possible that our legislature 
would follow the Florida legislature 'scourse of action. Insurance lobbies seem to be strong and

powerful. Unless they really believe that direct action is in
their best interests, it is a good bet 

that they would be on thedoorst.eps of the capitol immediately following an adverse decision
in t.his - regard.
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SUPPLEMENTAL MEMORANDUM

TO: Judge Wallace

FROM: Chuck Lord

DATE: January 30, 1987

RE: Direct Action Against Insurer

~----~--~~7--~-~----~-~~---------~-------;------~----~-~--~--~_~~
As we anticipated, the fact that the Insurance Boarò is. the agency
directly responsible for the- "no action!f'" claU'e does not lighten
the task this court must undertake to undo i'bS effec;t. .' In Texas
Liquor Control Board v. Attic Club, Inc., 457 S.W.2d 41, 45 (Tex.
1970), we said that a rule or order promulgated by an administra--
tive agency acting within its delegated -authority is to be con-
sidered under the same principles as if it were a -leg islative
act. In Lewis v. Jacksonville Building & Loan Assoc., 540 S.W.2d
307, 31l (Tex. 1976), Judge Denton wrote: "

Valid rules and regulations promulgated by an
administrative agency acting wi thin its statutory
authority have the force and effect of legislation.

Attached are the statutes which delegate to the board the power
to prescribe policy forms and endorsements.

r.(\~n5Vv\. t.



Ar.. 5.06 RATING AND POLICY FORMS
Cho 5

State; prO\Oided, however, that any i~surer maini-se any form of en-

dorsent appropriate to its plan of operation,' prO'ided such en-
dorsent shaH be first submitted to and approved by the Board;
and any contract or agreement not written into the application a,nd
policy shall be void and of no .€ffect and in violation 

of the provisionsof this subchapfer, and shan be sufficient cause for revoction of li-
cee of such insurer to wrte automobile inst:ce within this -State'.

. .e'. . ."Act 1951, 52nd Leg., ch. 491. .

For text of article effective January 1, 1982, see art. 

5.06,post.

Art 5..06. Policy Forms and Er.dorsrnenfs

Text of article effective Jamury 1, 1982

(1) In addition to the duty of approving classifications and rate,
the Board shalJprescribe certicates in lieu of 

a policy and policyform for each kind of insurance uniform in all respects except as ne-
cessitad bip the different plans on which the various kinds of insur-
ers operate, and no insurer shall. thereafter use any other form 

in- wrting automobile insurance in this State; provided, however, that
any inurer may use any form of endorsement appropriate to its plan
of operation, provided such endorsementsha11 be first submitted to

and approved by the Board; and any contract or agreement not wrt-
ten into the application and policy shalI be void and of no efect and
in violation of the provisions of this subchapter, and shall h€suffi-
cient cause for revoction of license of such insúrer to wrte auton;o-
bile inurance within this State.

(2) An insurer, if in compliance with. applicable requirements and
conditions, may issue and deliver a certificate of insurance as a sub-
stitute for the entire policy of insurance. The cerficate of insur-
ance snal make reference to and identify the Boardprescnõe policy
or .~liCY form for' which the substitution -of certcate is mae.. The
certifcate shal h€ in. .such form as is prescrbed by the State Board
of lnuince. The certificte wfl represent the policy of inurance,
and when issu€d shall be evidence tht the certicate holder is in-sured 'under such identifed policy and policy form prescrbed by the
Board. The eertifîcate is subject to the same liitations, conditions,
coverages, selection of options,. and pther provisions of the policy 

asare provided in the polici., and that insurace policy inormation is to
be shown on and adequately referencea by the certificate of inurance
issued by the insurer to the insured. Policy forms include €ndorse-

inents. whether those endorsements are attached initially with the is-

£4
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Art. 5.35 RATING AND POLICY FORMS
Ch. 5

Art. 5.35. Uniform Policies

The Board shall make, promulgate and establish uniform policies of
insurance applicable to the various risks of this. 

State, copies of whichun.iform policies shall be furnished each company now or hereafter
doing busines in this State. After 

such uniform policies shall naVebeen establishêd and promulgated and furnished the respective com-
panies doing business in this State, such cOlt:panies shalJ, within sirly
(60) days after the receip't of such fonn ilf policiès. adopt and use
said form or forms .and no other; also all compani~ which may com-
mence business in this State after the adoption and promulgation of
such fonn of pplicies, shall adopt and use the same and no otherforms of policies.

Acts 1951, 52nd Leg., ch. 491.

Historica Note
Souri:e:
Based on Vernon's Ann.Clv.SL arL 4881

(Acts Uts. p. US). without substantive
c:hanø.

Crss References

Coiidominlum rci:inie. iiil(iirallt-e ancl lIia (if ,irrlC'fls. ~ Vernoii's ADn.efT.St. art
1:i0l.t. Ii 19 to 21.

Llo)'ù'x iiIaD, :i,iiilit:ahilt~'flt this nrth')(', 8('e art. 1HZl.
I'olkieM aiid aiiiilicatìoiis. see ii n. 21 ~ir.

Law Review Commentaes
Annual survey of 'rex.. i....:

Burden of prof. Harvey L. Davia. :i
Southwestern L.. ('rex.) 30, 45
(19").

Fire and euualty insurance. Harvey
i. :ovla. :3 SOUth....tern L.. ('rex)
130 (1969).. Royal H. Bin, Jr., 26
South..estern L.. ('rex.) 174 (1972).

Inurance law. Royal H. Brin, Jr., :S
Southw~t,:~ ~. (Tex) 106 (U71).

Chani:e öf' ownrship within the me&nlnC
of the atandar rlre policy. -, BaloJ' l-
Rev. :13 (1'56).

Flrelnaurance-ommunity property-
".Olll ownership'.' clauna. 13 SOuth..e.Lllrn
L.. (Tex.) 373 (1959).

Friendly and hosUlii Ores. .33 "Iexaa i.
RiiV. 954 (1955).
Recovery ror d.maC'ea caii by iinlc

boin Under thii aJrc:ft provtcm 1% B..y-
Jor 1.Rev. 343 (1960).

Tex.. atanda. homeownen poey. Lar-
ry 1. Go1laer, :Z. Southwester L.. (Tei)
636 (lUO).

llnuy References

In.urancii r:i33(1).
C.J.S. Inevrance I %21-et ae. Appleman. JnauranceLaw and Prctic.

n 104%2. 104:3.

Notes of DecisioDJ

Acclóental InJiin 23 .
Additional C0ve 17 - -Admi..lbilltyof eYldence 4;s

In oeneal 43
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Art. 5.35
Note 60

RATING AND POLICY FORltS Ch. 5

60. AtioTney's fees

In Insured's acllon seekh,ic tø recover
uJ)n Clre Insurance pøliCY for total 10... 01
dwellnl= and høusehold i:00s located
th~rein. any erol' In admltUni: testimony
relatlnll to aHome", fees Jncurre by In-
sured after which trialcouTt re.fused to
submit Issues to Jury as 'tø such an element
(ii r~very was harmle... ..lIlõt&te Ins. C(I.
v. Chance (Clv.APp.197J) 51% S.W.:c 530.
reversed on øther lIunds itOS.W.2d 703.

Thel" is no authority that wøuld a.uthø.
rln revery for attørney (ees In insured's
suit UPOn fire Insurance policy. Id.

In absence of statutory aulhorlty ør c(ln-
tractual provision. attømey fees are nøt ør'
dlnarlly recøverable In an aellon øn fire
p(lllcy. Firat Preferred Ins. Cø. v. Bell

(Clv...pp.1979) 587 S. W.2el 791. rd. n. 1', e.
Aricle 6.i:which provleles that Clre poli-

cY, in case of total loss by (Ire of Insured
property. shall be held and considere tø be
liquidated demand aplnat Insurer før full
amøunt øf such pøl!c:y, but ...hleh does not
_pelClcally prOvide for recovery of attorney
fees, did nøt authorIze a"'al' øf attorney
fee In action tø recover under oral con-

_ tract for fire Insurance Jel.

S1. Aevlew

Where Cøurt .of Civil ..ppeals. øn appeal
froni aumma JudlPenL for Insured In suit
on -homeowner' polley. de~nnlned that
loa 11&: wllhln exclusi(lnary ciaua of poll-

..1 .
e)', Judi:ent ...... re.iired to be revei-iieel

ILnd Judi;ent ~'.ould be enterd tht insur-
er'_ motion far'summary Judcment be sua-
Wned and that Insureds lae no thine bt
their suit. Slate Fum Fire & Ca. CO. Y.
VoldinC (Clv.App.1968) 42$ S:W,lel907. I'ef:
n. r.-e.

Where el~1rlca lõutJcotztor found lIa~
ble. 10 cert;"i contr&c1ør .ad paTies .for
whom bulldlnpwere:beln~ I:n.iIl1._ for net.
IIgenL damace to bul1Ølne- by fire f"-lled Î.
affirmatively pleael e(lntr whereIn nn-
eral conlrctør ..uertdly ..alveel its Clre
insure's aubrogaliøn ri:hta acnst eiectr-
C& subcontractor. electrlc: aubcontractør
could. not CQntend øn appca that trial eøur
err In permlttlnc Teyer' 11' face øf the
al1eir walver Of 8ubroon rjghta.
Seales Floors by Ford.lnc Y. Value Une
1lømes. Jnc. (Clv.App.l969) 431" S.W.2d i91.
ree. IL r. e.

'Jnsured's complaint that no evidence ex-
I.teel to 8Upport Jury flndlnc that Insured
wu contribut(lrlly neciic~t In Ca11lncto
report. u required by ftre poiiey. valUe of
computer and øther equipment on lat
monthly report before C11" d~troYed com-
puter &Dd equipment could Dot be made on
ap~1 Inamuch as trial cour never ruled
(In I..ue Ør contrlbutøry nee-lience and In-
sured falled tø me moUon Cor new trial u'
slcnlnc "nø eYldence" Isue as - J)lnt ot er-
/'r. Northern Auur. Co. or ..merica v.
Stan-..nn 011 Co, Ine: (Ctv..pp.1910) 60S
S.W.: :11.

Art. 5.36. Stadard Fonns
The Board shall prescribe all standard forms, clauses and endorse-

ments used on or in connection with insurance policies. Al other
form, clauses and endorsements placed upon insurance policies shall
be place the~eon subject to the approval of the Board. The Board
shall have ..uthority in its dtscretion to change, alter or amend such
form or forms of policy or policies, and such clause and endorse-
ments used in connection therewith, upon giving notice
Acts 1951, 52nd Le.. ch. 491.

Histoncal Not
S~rce:

Bad on Vernon's Ann.Ch',St. art. 4119
(Acts 1.913. P. 195). ,.-Ithout substantive
ehani:c.

Cross Refe~nce
Llo)"diiiilin. ftI111Iicllhilt). or thiK iirticle. ROC iirt; lH..
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Art. 5.56 RATING AND POLICY FORMS Ch 5
exo:h..",lvely In board or In,nirance commiii.
slone"". and rates p",mul~at~1 h)' eommi".
slon are not auhJect to ..lte..aUon by a~ree'
ment. wah'e.., eiitoppel or any other de,'lce,
and I~u"ance C....le.. a.eea to colleci. and
aul,,'criber aiiee to pa)'.p..emium nle
preac..ihe hy commhi..ion. ..nd Insurance
('arner cannot char~e more. nor bind It"eir
to t.i(e Ie",.., t"anla\\hil ..ate. Id.
C".ontract to ..ehate. directly nr Indirectly.

.ny part of wo..kmen'ii cOm pen_lion wliey
premium aii preiicrlbed hy lltate boa..d of
Iniiuranceeommi""loners.la iie~al and
,'olcl. and la no flefen"e In iiult for full prl!'
mlum. Id.

'\"henl eompen""Uon Iniiu..ance r..le I"
pI"...rlbed by one nr "t..te'" ..eiiul&l0l" hod.

lea. It Is. the only r..te p....llea to contnu:t

thereun~er 0:"" .eunt..act fo... Id.
Orai..i;eemeht under which Insure ",aa

to be .#:h:en &"uaranteed%O pe.. cenl preml.
urn cti",ëôunt W8. Invaliò. and not a"..lIable
a. delen"e to iiult ror premiums. Id.
Tlle Hoanl or Ins"'r.nce Còmmrnloners

m.): nol le~ally .pprove a.n Insurance com.
pany's Plan or operation and endorsement
~s i,""sted ~nd whIch ..e(¡",lred that the
endonement De .tt.ched to pOlicies for
rhika or &lven,s1;e or iie.ter th.n'.the ctv-

en .I;e and m.y not be attached to rl.ic or
leM than the iilven alze. Op.Atty.C-.en.1940.

="0. II%lI4!t.

Art. 5.57. Unüorm Policy

The Board shall prescribe a uniform policy for workmen's compen-
sation insurance and no company or association shall thereater use
any other fomi in writing workmen's compensation insurance in this
State, provided that any company or association may use any form of
endorsement appropriate to its plan. of operation, if such endorsement
shal be first submitted to and approved by the Board, and any con-

tract or agreement not written into the application ~d policy shall ti'
void and of no effect and in violation of the provisions of thi sub-
chapter, and shall be sufficient cause for revoction of license to
wrte workmen's compenstion insurance within this State.
Acts 1951. 52nd Leg..ch. 491.

Historical Note
Source:
nasec on Vemon's Ann.Clv.$t. art 4912

(Acta 19%3. P. 4011). without substantive
..h.ni:

Workeni' ~ømpeiilIøn 4=11J1.
c..S. \\øri(men's Compe",Uon J i".

Ubra. Referce
Ãpplem.n. JnSUrance i... -1L PrUQe

II 104%2 to 104%4.

Notes or Decisions

Aø..eement with aøent %
Construction -And application
£",doraement 5
Eatoppel and waiver 7
Evidence ,
Modification 0" c.ncellation øf pøllc)' _.o
Subac..lbe"'. ..ights and defen.ea i

. ,
1. Çønllructlon and .pplic.ilon

Ora .~ment by Ina",rer to compeiite
In"",re - tor ahort l'te premIums ..hlc pre
vluus inau..~.. mli-ht cha~e beUM of ci-
relllion ur pullc)'. made in o:onu.veiUon
or written pOlley ..nel accm.,nle by
iu..eeent or Ins",red's pn:aldent tDbuy
Lar.:e amount of stock or I""urer. partlcu-
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Ch.5 WOHKEHS' COMPENSATION Art. 5.56
.nil fixed.. rate ur $4.iC fur 1"'.1 hullulni:

nol olh"r",'llie cl..lred. .ntl ellJ.loyer .......
en-=i:ecl In uulldlni: i:uvemmenl 1...111 II II
f..l In leni:lh, acLløn "f e..mml....lune.. In

appl)'lnl: hli:her raIl! 10 f'rnployer hy 1I1l-

It ini: tlppllc.Llun ('r lo..er no le tu plea"uJ"
crafl In a p8rtlcul.r In..i.nce ,.'as ~r,.or
.nclnul hlnt/lni: on feder.' court Riet ".
coniinenial C..... CO. CC.C....194i;) LS3 F.211
1l'4.

The r"nrllon or Iht: 'rc"a.. "IAle 1,,'8rtl or
In,,,ranr,, r"mmhl"lonerli In ai.plylni: lh..
prulJr r"le f.... "'",,"men'.. cnmlln....t1nn 10

1.....lIcuh.r rl...... i.lni: pu..el~' mmÎlllerial.
f...ier.L1 "1"1..1"1 cuu"l. In il t/Î\.t:riill)' ur rllI-

:ten..hlp ("....e..ri"ini: ,oul of ii"ch rale.., "'..
("i"npeienl 1_Ø' Ittljlllllr.ale I""ueii Ilri..lnt: on
ai.plka lIun. of i ",ie A.. parllr"l..r riftk. Id.

.Art. .5.56. To Prescribe Standard Forms

The Board shall prescribe standard poJiëyforrs to be usèd by all
companies or associations wrting workmetl!s compÉmsation insurance
in this State No company or associatioh -authori;ied to write work-
men's compensation insurance in this State shall, except as 'herein-
after provided for, use any classifications of hazards, rates or prem.-
urn, or policy førms other than those made, established and promul-
gated and prescribed by the Board.
Acts 1951, .52nd Leg., ch. 4.91.

Historical Note
Source:
Jl&..~ on Vernun'. ..nn.Ch..Sl. .rt 411Ul

(..i:u 1923, P. 408). ,...Ilhoul 8ubalanth'e
c:hange,

Workenl Compensat1on c:IU61,
c.J.S. \Vorkmen'ii CompenaatlQnl .369.

Library References

.Appleman. Insurance La.. am! Prac:lIce"
II 10422 to 1042(.

Notes or Decisions

1, Con.tructii:n and appli~tii:"

Oral a,reeinenl b)' Insurer 10 compenitle
In.r-l for short rale premium. "'hleb pre.
vlous Insurer mlKht c:harr:e because of can~
ceUatiOD of pulley, m.de In contravention
~f ""Mtlen poiiey and aCCOlDpaled by
a~ement of In.und's president to buy
Jarie amount of sloek of Insurer. Parli:u,
larly ,,'here daughter or Insured's PMedent
.- Insurer's ar:enl. "'"lU¡ In,'aJld and unen.
forcable. Contlneni. Fire G: Ca 1111.
(".o!'. 'Y. .America Mfr:. Co. (Civ.App.lltl)
:: S. W .2d 10l6. -errr retull

l:tabUshment td premium rates for
..__kmen.. c:ompen..tion Insrance is ex-
c:lusi1'y vesied ln Hoard -of 1n_ranee
Coin.loners.aDd I"i.Q proulirted ~,
Jl .re not siibjel to alteration b)'
.~menl, -CII10Ppe. "".h'er or other'ise
"Tl'ders. &: Gen. Jrus. Co. v. fo'ro:in Foo
f:x. (Ch'..pp.1953) 2£5 S:W.. 3'7, ro. -no
r. e.

'The unIform policy requlremenu of the
Inl'ul"nce Code were not Intended to pre-
"ent promulnUon or different polic)' forms
to fit dIfferent type or Coverae or risk
a."umptlon ,by a compenstion Iniiurani:e
carrer. .nd dId not preclude use of 4lffer-
cnt pOllcy fonn (or empl0)'er i:hoosln~ be
tween retrospective plan of premium c.-o-
put.Uon and gurlrnle- cost discount
pl.n. since all th.tla... require. 15 th.t po_
Ide. ..-lthln each i:laSl be uniform. ÂJ
clUed indem. Co!'. v. 011 \'\'ell l)rllnr: Co.
CCh....pp.1953) .258S:W.2d .5. a(fnned 151
'T. 153, 2$4S. W.:. "T.

Intent of thlii artcle and ans5.$. 5.5
an 5.60. I. to remoVe ~Iums on ..ork-
men's comperuLionpollcle from field of
b&~alnll1. Auoiaied .l:mP. Uuyda ".
Illlingham (Ch'.App.lll4)- 2£: S.W.% 544.
errr refuse.

.Elablishment of prem.ium rates for
,,'orkmen'l' compensaLiori policiei Iii \leiited
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MEMORADUM

TO: Judge Robertson

FROM: Eddie Molter

DATE; October 30, 1986

RE: Direct Action Against Insurer

A. . Backaround on Texas LawJ

Early Texas cases held that an insurer might be joined as a
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W.534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref i d) (following the rule that joinder is
proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance); Monzingo v. Jones, 34 S. W. 2d 662, 663-64
(Tex.- Civ. App. - Beaumont 1931, no writ)- (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder) . However, Ray v . Moxon, 56 S.W. 2d 469 (Tex. Civ.
ApI'. - Amarillo 1933) aff'd 8l S.W.2d 488 (.Tex. Comm'n App~- 1935,
opinion adopted) started a trend toward holding that "no action"
clauses pr.event joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v. Spence, 67
S:W.2d 254 (Tex. Comm'n App. 1934, holding approved); Grasso v.
Cannon, 81 S.W.2d 485 (Tex. Comm'n API" 1935, opinion adopted);
American Fidelit & Casualt Co. v. McClendon, 81 S.W.2d 493
(Tex. Comm'n App. 1935, opinion adopted; Seaton v. Pickens, 87
S.W.2d 709 (Tex. Comm'n ApI'. 1935, opinion adopted).

In Kuntz, 67 S.W.2d at 255, the court, in talking about a no
action clause, said that it prevents the .casualty company from
being bound

as for primary liability to an injured party so
- that it can be sued alone prior to a judgment
against the insured, or sued with the insured
before such judgriient against him is obtained....
(I Jt ful ly guards against such suit. If there
is a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such prov~sion violates no statute,
and is certainly not against public policy.

"The court also gave another reason for prohibiting òirect
action. It said:
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l:age ;¿

(iJt is certainly very important to the insurance
company that it not be sued with the insured.
In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger _ amount, if they
know the loss is ultimately to rall.on aninsurance company. .

Id. at 256.

The court in Seaton, 87 S. W. 2d at ~ii, went even further.
It said:

The policy in the instant case does not provide
in terms that no action shall be brought on i~
until after judgment in favor of the injured
person aga~nst the assured, but its ef£ect is
the same when it specifically states the l~it
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured.

Therefore, it seems a "no a.ction" clause may not be necessary to
prevent direct action.

Furthermore t there seems to be .some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 9lla, § 11 (Vern. 1964'- (Such
policy or pOlicies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
mÒt.or bus company....); Tex . Rev . Civ . Stat. Ann.. art. 91lb § 13
(Vern. 1964) (the Obligor therein_will pay to the extent of the
face amount of such insurance policies and bonds all Judgments
which may be recovered against the motor carrier....)

In Grasso v. Cannon Ball Motor Freight Lines, 81 S.W. 2d at
484-85, the court emphasized. the ianguage "wiii pay all juàgments"
in concluding that the statute barred direct action. .It said:

In this regard the statute by express words ,and
all fair~plication to be drawn from the express
words used, makes the basis of a suit by an
injured party against the in-surance company a
"judgment" againat the truck operator, and no
authority for a suit against such insurance
company is authorized or has any basis whatever
unless and until there is a judgment.

Id. Moreover. the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies ... to be sued in the same suit with
the motor carriers or operators." Id. at 485. See also American

.1
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Fidelity, 8l S.W.2d at 495~ Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ( "The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience .of the insurance çompanies.")

In addition, the rules of civil pr(:n~~dure prohibit joinde"'
of a liability or indemnity insurance COlJpany unless the compat.y
is by statute or contract directly liablè to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster.v. Isbell,
LOO S.W.2d350 (Tex. 1937) (holding that insurer TIay not be joinedunless the injured party shows he was made a beneficiary of the
insurance contract by statute or the. t~-rs å£ the policy). Of
course, such a rule leaves open an avenue far joinder in the case
of_- r~quired policies if the court holds that the p6iicy provides
for direct liability.
B. Compulsory Insurance and Direct Action in Texas

ItWhen '" insurance is required by a statute or ordinance, .

the protection of the insured is not the primary Objective of -the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
insûch a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person . ..
Annot., 20 A.L. R. 2d 1097 (l95l). See .also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
( Tex. 1983) ( it There is no question in our minds that the còmpulsory
insurance requirement of the Texas motor vehicle safety law
implies that all potential claimants resulting from automobile
accidents are intended as beneficiaries of the statutorily required
automobile liability coverage.")

In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v.. Morgan, 107 S.W.2d 91l
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston~
said that insurers Itshall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d 696, 697 (Tex. Corn'n App. 1940, opinion adopted). The
court held that this language precluded any cause of action
against the insurer until an obligation arose from a rendition of
a final jUdgment against the insured. Id. See also Grasso, 8l
S.W.2d 842 (same in regards to art. 91l~§ 13): American Fidelity,
8l S.W.2d 493 (same in regards to art. 911a, §ll).
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Art.. 670lh,§ lA establishes mandatory motor vehicle liability
coverage. It reads as follows =.

On and after January 1, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance in at least the
minimum amounts to provide evidénce' of financial
responsibility under this Act is' in' effect to
insure against potential losse's' which may arise
out of the operation of that vehicle.

Art. 670lh, § 1(10) defines "Proo"f 'of Financial Responsibility."
It merely sets the amount of coverage ~edeQ. Neit.her' it or §lA
contain any language that would seem to prevent direct. action.
In other words, there is no "shall pay all final judgment" language
as there is in art. 9lla and art. 9 llb .

However, the standard automobile liability pOlicy in Texas
contains a "no action" clause. Under the current case law, this
would probably be an insurmountable barrier to direct action .
C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance
Co. v. Dime Taxi Service, 275 Ala. 5L-15l So.2d 783 (1963): .À
Millis.on v. Dittman,l80 Cal. 443, l8l Pa. 7879 (1919): Addington
v. Ohio Southern EXp., Inc., 165 S.E.2d 658 (Ga. App. 1968):
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). Appar-
ently, the pervasive rationale was that required policies arepri-
marilyfor the benefit of the general pUbiic rather than the insured.
O~her states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required
policy. See Smith Stage Co. v.. Eckert, '21 Ariz. 28, 184 P. lOOl
(l9l9): WIiiams v. Frederickson Motor Express Lines, 195 N. C.
682,143 S.E. 256 (l928): Petty v. Lemons, 217 N.C. 492,8 S.W.2d
616 (l940): Keseleff v. Sunset Highway Motor Freight Co., 187
Wash. 642, 60 P.2d 720 (l936). At least one state that authorized
direct action under these circumstances has refused to do so when
the policy contained a no action clause. Southern Indemnity Co.
v. Young, l02 Ga. App. 914, l17 S. E. 2d 882 ( 1961) .

D. Direct Action By Judicial Fiat
- At one time, Florida had direct action by judicial fiat:

however, the legislature overruled _ the holding of the case by
enacting a sta tuteprohibi ting direct action. Shepardizing the
Florida case reveals that every other jurisdiction faced with the
prospects of adopting the Florida court' s. rationale refused to do
so. A major consideration in many of those cases seemed to be
that the legislature had overruled the decision.

Even though the case has been legislatively overruled, a
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discussion of its analysis is. useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton V . 
Bussey , 223So.2d 713 (Fla 1969). The court began its analysis by sayin9 the

state's Financial Responsibility - law was. evidence that members of
the injured public were meant to be third. party beneficiaries of
the insurance contract because the insur~d acquired the insurance.
as a means of discharging his obligations that may accrue to
members of the public arising out of his negligent operation of a
motor vehicle. Viewed in this light the: court he_ld ut.here exists
sufficient reason to raise by operatio"n .of law the intent to
benefit injured third parties and thus~'iender motor vehicle
liability insurance amenable to the third party beneficiary
doctrine." Id. at 7l6. As noted earlier, Texas hás already
takeri this step via the Childress case.

However, the Florida court recognized this was only the
first step. They still had to decide when the injured party
could exercise his right to sue on the contract. Id.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not nave the effect of postponin9 liability until a judgment had
been rendered against the insured. Id. at 717.

The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. Id. The court believed that "no action"
clauses greatly hindered an injured person's ri9ht to an adequate
"remedy by due course of law without denial or deiay. II Id. It
reèognized that a carrier could impose reasonable limits on its
responsibilities to pay benefi ts, but it cannot unreasonably
burden the injured person i s rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party's rights through allno action" clause. Id. at 718.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage has "been reached where juries are more mature."
Id. It also felt that candid admissions of existence and policy
limits of insurance would benefit insurers by limiting their
policy judgm~nt payments because the opposite approach "may often
mislead juries to think insurance coverage is greater than it
is."

As additional reasons for' - authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpos e of avoiding mul tiplici ty of suits. It saw no reason
why insurance companies should be exempt from the law in that
respect.
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the parties ~ and. the concommittant
right. to expeditiously litigate the same .in concert are preserved."Id. at 720. . .
E. Direct Action by Statute

Approximately twelve states have eOnåcted some form of direct
action statutes. See l2A COUCH ON INS~NCE;§ 45: 797, p. 452,
n. lS . In accord with general principlels rela.ting to the supremacy
of statutory provisions over contract provisions, thé right to
direct action cannot be modified by contract. Malgrem v. South- .
western Automobile Insurance, 20l Cal. 29, 255 P. 512 (1927). In
other words, direct action statutes take precedence over "no
action" clauses.

Conclusion

While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents. As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no action"
clause did not violate pUblic policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is 'only the beginning. The court must .still decide when the
injùred- party can sue . This is where the "no action" clause
comes into play. One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right.

Getting around art. 9lla and 9llb would seem to be even more
difficult. (These only deal with motor carrier liability.)
There has been no change in the language of those statutes since
the 1930' s. Therefore, 'one would have to expressly overrule
cases construing them.

There seem to be two possible solutions to the problem. The
first is legislative action . The second is to get insurance
companies to ãrop the "no action" clause from their pOlicies.
If they really believe it is in their best interest to eliminate
the intermediary steps as the amtcus suggested , it is easily in
their hands to remedy the situation.

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely
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possible that our legislature wÇluld follow the Florida legislature' s
course of action. Insurance lobbies seem to be strong and
powerful. Unless they really believe that direct action is in
their best interests, it is a good bet that they would be on the
doorsi:eps of the capitol immediately following an adverse decisionin this regard. .
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MEMORADUM

TO: Judge Robertson

FROM ~ Eddie Molter

DATE; October 30, 1986

RE: Direct Action Against Insurer

A. Background on Texas Law

Early Texas cases held that an insurer rnigbt be joineda.s a
defendant in the case of a liability policy. ~~erican Automobile
Insu.rance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ_. App.- San
Antonio 1920, writ ref i d) (following the rule tbat joinder ls
proper when the causes of action grow out of the s.ame transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance): Monzingo v. Jones, 34 S.W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ). (same but also indicating
that policy language that insurer was not liable until after
Judgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933)aff'd 81 S.W.2d 488 (Tex. Corn'n App. 1935,
opinion adopted) started a trend toward holding- that uno action"
clauses prevent joinder or direct action against the insurer
pr ior to judgment .against the insured. See Kuntz v. Spence, 67
S..v1.2d 254 (Tex. Corn'n App. 1934, holding approved): Grasso v.
Cannon, 81 S.W.2d 485 (Tex. Corn'n App. 1935, opinion adopted):
American Fidelity & Casualty Co~ v.Mcèlendon, 81 S.\'1.2d 493
(Tex. Comrn'n App. 1935, opinion adopted): Seaton v. Pickens, 87
S. W. 2d 709 (Tex . Corn In App. 1935, opinion adopted).

In Kuntz, 67 S.W.2d at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
being bound

as for primary liability to an injured party so
that it can be sued alone prior to a judgment
against the insured, orsue.d with the insured
before such judgment against him is obtained....
(I)t fully guards against such suit. If there
is a reason why SU.ch provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and- is certainly not against public policy.

The court also gave another reason for probibi ting direct
action. It said:
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(iJt is certainly very important to the insurance
company that it not he sued with the insured.
In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if they
know the loss is ultimately to :fall. on aninsurance company. '

Id. at 256.

The court in Seaton, 87 S.W.2d at 7ll, went .even, further.
It said:

The policy in the instant ca;e doe~ not provide
in terms that no action shall be broughton it
until after judgment in favor of the injured
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured.

Therefore, it seems a "no action" clause may not be necessary to
prevent direct action.

Furthermore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 9lla, § II (Vern. 1964) (Such
policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 9llb § 13
(Vern. 1964) (the obligor therein will pay to the extent of the
face a'iount of such insurance policies and bonds all judgments
which may be recovered agãinst the motor carrier... ..)

In Grasso v. Cannon Ball Motor Freight Lines, 81 S. W. 2d at
484-85, the court emphasized the language "will pay all judgments"
in concluding that the statute barred direct action . It said:

In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit by an
injured party against the insurance compâny a
"judgment" against the truck operator, and no
authori ty for a suit against such insurance
company is authorized or has any basis whatever
unless and until there is a judgment.

Id. Moreover, the court held -that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies .... to be sued in the same suit with
the motor carriers or operators." Id. at 485. See also American
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Fidelity, 8l S.W.2d at 495~ Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ( liThe procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviousiy, was for the
beneficial convenience of the insurance companies.")

In addition, the rules of civil prçê.edu,re prohibit joinder
of a liability or indemnity insurance co~pany unless the company
is by statute or contract directly liable to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster :v. Isbell,
LOO S.W.2d 350 (Tex. 1937) (holding t~at insurer may not be joined
unless the injured party shows he was made a beneftciary of the
insurance contract by statute or the. t-ms (!f the pOli.èy). Of
course, such a rule leaves open an avenue før joind~r in the case
of required policies if the court holds that the pOlicy provides
for direct liability.
B. Compulsory Insurance and Direct .Action in Texas

"\'fuen ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person. II
Annot., 20 A.L.R.2d .l097 (l95l). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
(Tex. 1983) ( "There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law
implies that all potential claimants resulting from automobile
accidents are intend.ed a.s beneficiaries of the statutorily required
automobile liability coverage.")

In Texas, a determina.tion of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other gro.unds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis wi th a direct action against the insurer. The court rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston
sai.d that insurers II shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d 696, 697 (Tex. Comm'n App. 1940, opinion adopted). The
court held that this language precluded any cause of action
against the insurer until an obligation arose from a rendition of
a final judgment against the insured. Id. See also Grasso, 81
S.W.2d 842 (same in regards to art. 9l1S;§ l3)~ American Fidelity,
8l S.W.2d 493 (same in regards to art. 9lla, § ll).
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Art. 670lh, § lA establishes mandatory motor vehicle liability
coverage. It reads as follows:

On and after January l, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance :in at least the
minimum amounts to provide evid-ence of financial
responsibili ty under this Act ïs in effect to
insure against potential lossés:" which may aris.e
out of the operation of that vehicle.

Art. 6701h, § 1(10) defines "Prodf"of Financial Responsibility."
It merely sets the amount of coverage ~eede~. Neither" it or § lA
contain any language that would seem tOo preyent direct. action.
In other words, there is no IIshall pay all final juagrcent" language
as there is in art. 9lla and art. 9llb.

However, the standard automobile liability policy in Texas
contains a "no action" clause. Under the current case law, this
would probably be an insurmountable barrier to direct action.

C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance
Co. v. Dime Taxi Service, 275 Al.a. SLl51 S.0.2d 783 (l963);
Mi1lison v. Dittman, 180 Cal. 443, l8l Pa. 7879 (l9l9); Addington
v. Ohio Southern Exp., Inc., l65 S.E.2d 658 (Ga. App. 1968);
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). Appar-
ently, the pervasive rationale was that required pOlicies are pri-
marily for the benefit of the general public rather than the insured.
Other states, including Te.xas as discussed above, have refused to
permi t direct action or joinder even in the case of a required
policy. See Smith Stage Co. v. Eckert, 21 Ariz_. 28, l84P. lOOl
(l9l9) ~ WIIiams v. Frederickson Motor Express Lines_, 195 N.C.
682, l43 S.E. 256 (1928)~ Petty v. Lemons, 217 N.C. 492, 8 S.W.2d
616 (l940); Keseleff v. Sunset Highway 

Motor Freight Co., 187
Wash. 642, 60 P.2d 720 (1936). At least one state that authorized
direct action under these circumstances has refused to do so when
the policy contained a no action clause. Southern Indemnity Co.
v. Young, 102 Ga. App. 914, ll7 S.E.2d 882 

(l96l) .

D. Dire~t Action By Judicial Fiat
- At one. time, Florida had direct action by judicial fiat;

however, the legislature overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
Florida case reveals that every other jurisdiction faced with the
prospects of adopting the Florida court i s rationale refused to do
so. A major consideration in many of those cases seemed to be-
that the legislature had overruled the decision.

Even though the case hás been legislatively overruled, a
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discussion of its analysis is, useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey, 223
So.2d 7 l3 (Fla 1969). The court began its analysis by saying the
state i s Financial Responsibility law was: eviÇience that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the insured acquired the insurance.
asa means of discharging his obligatiônt; that may accrUe to
members of the public arising out of his negligent ope~ation of a
motor vehicle. Viewed in this light the: court held "tnereexists
sufficient reason to raise by operation 'of law the intent to
benefit injured third parties and thu~;.rend~r motor vehicle
liability insurance amenable to the thIrd pa.rty beneficiary
doctrine. " Id. at 716. As noted earlier, Texas ha,s already
taken this step via the Childress case.

However, the Florida court recognized this was only the
first step. They still had to decide when the injured partycould exercise his right to sue on the contract. Id.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment hadbeen rendered against the insured. Id. at 717.

The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of expreS5contractual provisions where they collide with
the public interest. Id. The court believed that "no action"
clauses greatly hindered an injured person' sright to an adequate
"remedy by due course of law without denial or delay. II Id. It
recognized that a carrier could impose 'reasonable limits on its
responsibilities to pay benefits, but it cannot unreasonably
burden the injured person's rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party's rights through a "no action" clause. Id. ~t 7l8.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage has "been reached where juries are more mature."
Id. It also felt that candid admissions of existence and policylimits of insurance would benefit insurers by limiting their'
policy judgment payments because the opposite approach "¡nay often
mislead juries to think insurance coverage is greater than it
is."

As additional reasons for- - authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpose of avoiding mul tiplici ty of suits. It saw no reason
why insurance companies should be exempt frOm the law in that
respect.
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of 'a policy because the insured failed
:to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the- parties~ and. the concommittant
right to expeditiously litigate the same ,,'in ooncertare preserved."Id. at 720. -t'
E. Direct Action by Statute

Approximately twelve states have enåcted some form of direct
action statutes. See l2A COUCH ON IN~g.RNCE; § 45: 797, p. 452,
n. ie. In accord wi th general principles rel~ting to the supremacy
of statutory provisions over contract provisL.ons, the right to
direct action cannot be modified by contract. Malgrem v. South-
western Automobile Insurance, 20l Cal. 29, 255 P. 512 (l927). In
other words ,direct action statutes take precedence over "no
action" clauses.

Conclusion

While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents. As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a tlno -action~
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is . only the beginning. The court must still decide when the
injured' party can sue. This is where the "no action" clause
comes into play. One can argue that it establishes a condition
precedent for suit by the t1iird party. This would recognize that
the third party has a right to sue but would place some limits on
tha t right ..

Getting around art. 9lla and 9llb would seem to be even more
difficult. (These only deal with motor carrier liability.~
There has been no c~ange in the language of those statutes since
the 1930's. Therefore, one would have to expressly overrule
cases construing them.

There seem to be two possible solutions to the prOblem. The
first is legislative action. The second is to get insurance
companies to drop the "no action II clause from their policies.
If they really believe it is in their best interest to eliminate
the intermediary steps as the amicus suggested, it is easily in
their hands to remedy the situation.
,

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely

GC5t:J
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possible that our legislature would follow the Florida legislature 1.5
course of action. Insurance lobbies seem to be strong and
powerful. Unless they really believe that direct action is in
their best interests, it is a good bet that they would be on the
doorsteps of the capitol immediately foll~win~ an adverse decision
in this regard.
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ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

October 23, 1987

Honorable James P. Wallace
Justice, Supreme Court of Texas
P.O. Bo~ 12248
Capitol Station
Austin, Texas 78767

Dear Justice Wallace:

At the request of Broadus Spivey made at the SCAC session of
June 27, 1987, I appointed a Special Subcommittee to study TRCP
38(c) and 51 (b) which deal ''lith the same subject, i.e. "direct
actions. II That committee consists of Frank Branson, Franklin
Jones, and Broadus Spivey, who are to vlOrk viith Sam Sparks (El
Paso) who is the Standing S~bcommittee Chair for Rules 15-166a.

The work of this subcommittee on these rules will likely be
one of the leading studies for the proposed rules admendrents to
be effective January 1, 1990. By copy of this letteri I am
requesting that Doak Bishop, Chairman of the COAJ for the ensuing
year, set up a similar special' subcommittee to investigate these
rules to determine whether today in Texas direct _ actions should
be permissible under the Rules of Civil Procedure.

I hope this sufficiently responds to your inquiry.

LHSIII/tct
xc: Mr. Doak Bishop

Chairman COAJ

Mr. Frank Branson
Mr. Franklin Jones
Mr. Broadus Spivey

r (\.. · t'I. v ;) l~ ~



LAW OFFICES

SOULES. REED 8 BUTTS
800 MILAM BUILDING. EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANie BELBER
CHARLES D. 8UTTS
ROBERT E. ETlINGER
MARY S.FENLON
PETERF. GAZDA
REBA BENNETT KENNEDY
DONALD l. MACH
ROBERTO. REED
SUZANNE LANGFORD SANFORD
HUGH L SCOTT. IR.
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H. SOULES ILL
W. W. TORREY

WAYNE l. FAGAN
ASSOCIATED COUNSEL

TElEPHONE
(512) 224-9144

TEiECOPIER
(512) 224-7073

August 7, 1987

TO ALL SUPREME COURT ADVISORY COMMITTEE MEMBERS:

The Chairman of the Special Subcommittee to Study Texas Rule of
Civil Procedure 51 (b) and its companion rules is Sam Sparks (El
Paso). The members of that subcommittee are:

Frank Branson
Franklin Jones
Broadus Spivey

This Special Subcommittee is to:

(1) thoroughly study the issues;

(2) draft proposed rules and rule amendments
whether or not the Subcommittee. recommends
their adoption;

(3) make a full report at our next scheduled
meeting.

LHSIII/tat
enclosure
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Chairperson:

Members:

SPECIAL SUBCOMMITTEE TO STUDY RULE 51 (b)
AND ITS COMPANION RULES

Mr. Sam Sparks
Grambling and Mounce
P. O. Drawer 1977
El paso, Texas 79950-1977
(915) 532-3911

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
Allianz Financial Centre
LB 133
Dallas, Texas 75201
(214) 748-8015

Mr. Franklin Jones
Jones, Jones, Baldwin, Curry '&Roth
P. O. Drawer 1.249
Marshall, Texas 75670
(214) 938-4395

Mr. Broadus Spivey
Spivey, Kelly & Knisely
P.O. Box 2 a 1 1
Austin, Texas 78768-2011
(512) 474-6061
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1 natural pe~son.n Okay. Thank you.

2 Now, what do we do to 6141 And one reason I

3 cou1dn l tfollow you with looking at page 358 is

4 because that' s the page in the rule book. I was

5 looking at 35B but a diffe~ent page.'

6 ~ROFESSOR BLAKBLY: You probably don't

1 have it in
8 CHAIRiiAN SOULES: The same place.

9 PROFESSOR BLAKELY: But the same

10 thing.
11 CHAIRMAN SOULES: The same thingi

12 okay.
13

14
(Off the record discussion
(ensued.

15

16 CHAIRMAN SOULES: Okay. What' s next1_~_

17 l'lR. SP IVEY: Hr. Cha i rman?

18 CHAIRMAN SOULES: Yes, sir.

19
:'i~

MR. S~IVEYi We' ~e fixing to lose some

20 people. And lid like to move the chair to appoint

21 a special subcommittee to study Rule 51 (b) i which
22 that proviSion-says this rule shall not be applied
23 in to rt cases so as to -- this is the parties

- -~~.'

24 rule. "This rule shall not be applied in tort

25 cases so as to pGrmi t the j 0 inde r of a liabili ty
_?~ -.~..\

G (1 5dí'â

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATE



46

1 insurancecompan~ unless such company is by

2 statute or cont ract directly 1 iable to the person
3 injured or damaged.~

4 CHAIRMAN SOULES: Okay. That is

5 assigned to -- as of this time -- as of this
6 moment, that is assigned to the standing

7 subcommi ttee that emb races those rules. And if

8 anyone wants to work with them -- let's see, who's

9 the chair of that? The chairman of that is Sam

10 Sparks, El Paso, and if you want to work with him,
11 write him. And Tina will get out a letter that
12 that is being assigned. to him for study within his

13 standing subcommittee.

l4 MR. SPIVEY: Okay, thank you.
15 PROFESSOR DORSANEO: Mr. Chairman,

16 there are a number of other rules that are
17 companions to 51(b) that contain thatsam~
18 concept, and they all need to be examined
19 together .. :~t

20 MR. BRANSOHr Mr. Chair~an, I WOUld

21 urge that's a- large enough problem -- Chairman

22 Sparks has his hands full with all those rUles and
23 would urge the chair to appoint a subcommittee
24 dlrected specifically to that problem.
25 MR. SPIVEY: That is sort of a special

ûC5~9
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1 problem. And I don't think it's going to divide
2 the plaintiffs and the defense lawyers as much as

3 it's going to be a controversial matter.

4 CHAIRMAN SOULES: That's £ine.

5 B r 0 ad us, do you h a v e a s tan din 9 sub c 0 mm it tee? I

6 don't know what YOUL current assignments are. Let

7 me 100k and see here. You had a special

8 subcommittee to handle that.

9 PROFESSOR EDGAR: vlell, _Sam ought to

10 be on it.
11 CHAI RHAN SOULES: lih.a t I'd 1 ik e to do

12 is keep the first assignment within the standing

13 subcommittee for overall control. And, of course,
14 anyone can generate work -- you know, work product

15 for Sam and feed that, and if it gets to be -- in

16 other words, let him decide whether it needs a
1 7 s p e cia 1 sub c 0 mm i t tee. I'm not try in g to äè

18 argumentative with you, Frank, but I am trying td'
''i!..f
:"" .~19 keep as much 0 rgáñ ization. Even the COAJ now

20 know.s who on their commi ttee keys to what rule
21 numb e r s . So, ~ the y can con s u i t wit h --

22 MR. BRANSON: Well, my only Concern is

23 this is a rule that I would urge probably is going
-'-=-.'

24 to raquire some study and a pretty extensive

25 report. And with. all deference to Sam, he's in. 21
.,~: :_-:-, Cì 0 550
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1 Paso and the re. s one ai rplane on Satu rday that

2 goes to El Paso. i f you could --

3 CHAIRMAN SOULES: For pu rposes of this

4 r u 1 e , I a p poi n t F ran k Bra n s on, Fr an k 1 in Jon e s an d
.5 Broadus Spivey as special members of that

6 subcommittee and ask them to take the initiativa

7 with Sam to get him the work product that they
,8 want cons idered by that committee.

9 MR. JONES: Can I make a comment, Mr.
10 Chairman, which I think might let the chair know
11 where we l xe coming from?

12

13

CHAIRMAN SOULES: Yes, sir.

MR. JONES: I doh' t know abou t Broadus
14 or Frank, but I've had four members of the Court

15 tell me tha t they wanted the eommi t tee to look at

16 - this rUle, and that1s where we're coming from on

17 this.
18 CUAIRr-IAN SOULES: Okay. Well, itl.s

19 going to be looked at now. And the three of~&t

20 you-all are special members of Sam's subcommittee

21 to take the initiative to get to his subcommittee
22 what you want him to look at. And if he wants
23 some of you-all to handle the report, you know,
24 he's got that prerogative and you-all certainly
25 Can ask him. And. he may want you to specially

00551
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1 handle that particular part of his report next
2 time.
3 Okay. We lye still got a lot of rules to work

4 through, so letls go on with'our agenda. We've

5 got Rusty McMa ins, Tony Sadberry, Steve HcConnico

6 and Pro f e s S 0 r Car 1 s on ." llo w , sin c eSt eve and

7 Elaine are both Austin residents and Tony and

8 Rusty are going to have to travei, I would ,propose

9 that we take the two out-of-towners fi rst in case_~

10 they must go. Is that okay with you Elaine and
11 Stev.e?
12 PROFESSOR CARLSON: Yes.

13 MR. McCONNICO: Yes.

14 CHAIRMAN SOULES: Rusty, between you

l5 and Tony, flip a coin or discuss who wants to go

16 first. What are your travel schedules?

17 ;;'MR. SADBERRY: I'm driving, Luke. And

18 mine is probably not
19

:~!4"...~~

CHAIRMAN SOULES: Tony, go ahead.

20 MR. SADBBRRY~ Okay.

21 CHAIRMAN SOULES: While Tony is tQning

22 up, I've got a repealer in here of 164 which we
23 failed to do last time after we combined 164 into

.'

24 162. So, all in favor of that, say.I.- Okay.

25 MR. !~DB~RRY~, Okay.~-r ...._ r.ir. Chairman,
OC5~2
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MICHAEL D. SCHATTMAN

DISTRICT ..UDGE
34eTH ..UDICIAL DISTRICT OF" TEXS

TARRANT COUNTY COURT HOUSE

FORT WORTH. TEXAS 76196-02el
PHONE (817l 877-2715

M.arch 3, 1988

To: Members of the Plannìng Subcommìttee of the
State Bar Committee on the Administration of Justìce

Re: Direct Actions

Al though I anticipated a maelstrom of letters from lawyers and
academìcs ìn response to my inquìry it has not developed.
Enclosed are copìes of all of the written responses I received
to some 20 letters. I will summarize the 2 telephone calls
(one from Phil Hardberger) as follows: "It would be a good
idea and would stop deceiving the jury; but it would also end
the new breach of the duty of good faith cause of actìon which
may be a better remedy. The Supremes cannot do this by rule
changes. "

Ithìnk you will find Prof. John Sutton's letter to be the most
intrìquing. He approaches this from a different angle entirely.

Given Judge Kilgarlin' s concurrence in Cont' 1 Casualty v. Huizar,
we may wish to recommend that po effort be made to allow direct
actìons through a rules change, but that study of the ethics ìssue
raised by John Sutton_ should be pursued instead. Please let know
your reaction to thìs, before the March l2 meetìng if possible.

i would also like to hear from those of you who are working on
separate projects (work product; pleadings; findinÇJs and conclusions),
so that ei ther you or I can give a short report at the meeting.

1l truly
Michael D. Schattrnan

MDS/lw
GC5J3

xc: Doak Dìshop
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GLEN -WILKERSOX

BOARD CERTIFIED
CIVIL. TRIAL. LAW
PERSONAL. INJURY TRIAL LAW
TEXAS BOARD OF

LEGAL-SPECIALIZATION

ATTORNEY AT l-AW

1680 ONE AMERICAN CENTER

600 CONGRESS AVENUE

Al'STI';. TEXAS 78701

December 7, 1987
AREA CODE 512

TEl-EPHONE 476.6491

Judge Michael Schattman
348th District Court
Tarrant County Court House
Fort Worth, Texas 76196-0281

Dear Mike:

It was good to hear from you even if it was a "jUdicial
inquiry. " I have heard many good things from a lot of people
about the strong pUblic service you are giving the. citizens of
Tarrant County. As an old Fort Worth boy (getting older), I
can say that they need it.

As to the subject of your in.quiry, I believe that it
would be a mistake to change the rules on this point to permit
direct actions. My primary obj ection after some 15 years on
both sides of the docket (plaintiff and defendant) is that (l)
there is really no overpowering need to change the present
law; (2) if there is a "need," it is a need primarily driven
by the "need" for higher verdicts; (3) the result will be a
complicating .overlay of new rules, new procedures which will
literally take years to sort out whatever benefits flow from
the change are outweighed by the costs.

Thank you for writing.

Respectfiilly,

~wJ~
Glen Wilkerson

GW/ll

!5 -

a-.w

ûC5S4



SCHOOL OF LAW

THE UNIVERSITY OF TEXAS AT AUSTIN

727 East 26th Street. Austin, Texas 78705. (512)471-5151
December 14. 1987

Judge Michael D. Schattman
348th JUdicial District of Texas
Tarrant County Courthouse
Fort Worth. Texas 76196-0281

Re: Direct Actions Aqainst Insurers
Dear Judge Sha~tman:

I have two or three reactions to the problems råised in
your letter of November 30.

At the outset. it seems to me that cases such as the very
recent Supreme Court case of Continental Casualty Co. v. Huizar
(decided November 25. 1987) forcefully suggest that direct
actions should be al lowed against insurance companies. and
normally this would be a joinder of the insured and insurer as
defendants.

My main reason for favoring direct actions. however. is
that the lawyers hired by insurance companies.. to represent
insureds when damage suits are filed against th~ insureds are
placed in very difficult positions. from a standpoint of
professional ethics. Therefore. a change to direct actions
should also include a change in the liability policies. taking
away from the insurance companies the duty and right to defend
the case and substituting a duty. andri'ght to employ counsel
for the insured with such counsel thereafter to be solely
responsibie ~o th~ insured and wi~h no obligations whatever to
the insurer.

My third reaction is that the Supreme Court does not have
authority to make this needed change. Legislation would be
required. in my opinion.

With best wishes.

SincerelY yours.

=1 ,.
ii.. i
\. -r j_ \0. t' ..

John F. Sutton. Jr.
A.W. Walker~' Jr. Centennial
Chair in Law

JFS/cva
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Jeilkens & Gilchrist
ATTORNEYS

1600 ONE A..ERICAN CENTER
POST OFFICE BOX 2987

AUSTIN, TEXAS 78769- 2987
(512) H8-7100

3200 ALLIED BANK TOWER
DALLAS. TEXAS 75202-2711

(214) 855-4500
TELECOPIER (214) 855-4300

3850 TEXAS COM..ERCE TOWER
HOUSTON. TEXAS 77002- 2909

(713) 227-2700

T. RICHARD HANDLER
(214) 855-4329

TELEX 73-2595

TWX 910-861-4047

December 21, 1987

/
Don M. Dean, Esq.
Underwood, Wilson, Berry,
Stein. & Johnson

P.o. /Box 9158
Amatillo, TX 79105

Dear Don:

Attached you will find a letter I received from Judge
Michael Schattman, 348th District Court, of Fort Worth, who is
chairing the State Bar's subcommittee investigating whether
"direct actions" against insurance carriers are preferable or
not.

Because your practice is probably more insurance-oriented
than my own and because i respect your insights and points of
view, if you have some knowledge and interest in the subj ect you
might take a few minutes to give Judge Schattman the benefit of
your thoughts on this subj ect.

i would appreciate the favor of a copy of any correspondence
you generate, so that I can also educate mysEalf.

I hop~ this letter finds you in good health and enjoying the
holidays.

Kindest personal regards.

Sincerely,

6(ù:
T. Richard Handler

TRH: cb
Enclo~ure
cc: ¡The Honorable Michael D. Schattman
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.
MICHAEL D. SCHATTMAN

DISTRICT ,JUDGE
34BTH ,JUDICIAL OISTRICT OF" TEXAS

TARRANT COUNTY COURT HOUSE

FORT WORTH. TEXAS 76196-0261
PHONE 1817l 877-271!l

November 30 , 1987

Richard Handler
Jenkens & Gilchrist
3200 Allied Bank Tower
Dallas, Texas 75202-27ll

Re: Direct Actions Against
Insurers

Dear Ric:

There are two study groups presently investigating whether to
authorize "direct actions" under the Rules of Civil Procedure.
One group is a subcommittee of the Supreme Court l s Rules Advisory
Committee chaired by Broadus Spivey of Austin. The other is a
subcommittee of the State Bar i s Committee on the Administration
of Justice. I am the chair of the State Bar i s subcommittee and I
am writing to you and other lawyers around the state to get your
thoughts and advice on' this issue.

Would you mind, after kicking this around with friends and
colleagues, writing me a lètter on your (and their) perceptions
of the pros and cons of such a change in Texas practice? . This
would change both the approach and philosophy of Texas tort
litigation. Is this wise? Would counter-claims also be direct
actions? Would we now reveal the existence or absence of all
parties i liability insurance? Should direct actions be limited
only to situations where coverage and/or defense is denied? Will
a rules change be sufficient -- given the authority over policy
language granted to the State Board of Insurance by statute, does
the Supreme Court even have this authority?

I truly appreciate your taking the time to respond and give us
your help on exploring this issue. Thank you.

v~~Yours,

Michael O. Schattman. (.rl5:'"\Iv ,J.
MDS/lw
xc



Jenkens & Gilchrt
ATTORNEYS

1600 ONE AMERICAN CENTER
POST OFFICE BOX 2987

AUSTIN. TEXAS 78769-2987

(512) 478-7100

3200 ALLIED BANi( TOWER
DAllAS. TEXAS 7!;202-271l

(214) S!;!;-4500
TELECOPIER (2141 855- 4300

3850 TEXAS COMMERCE TOWER
HOUSTON. TEXAS 77002-2909

(713) 227-2700

T_ RICHARD HANDLER
(214) 855-4329

TELEX 73-2595

TWX 910-881-4047

December 21, 1987

c. L. Mike~ch idt, Esq.
Stradley, Sc idt, Stephens
One Campbe Centre
Dallas, T 75206

& Wr ight
Terry Tot tenham, Esq.
One American .~nter
600 Congre Avenue
Austin, 7~701

ker, Esq.
mo Center

. Mary , s
ntonio, TX 78205

Forr st Bowers-, Esq.
140 exas Avenue
Lubbock, TX 79048

Ie Curry, Esq.
2 1 W. Houston Street
arshall, TX 75670

Gent leinen :

Attached you will find a letter I received from Judge
Michael Schattman, 348th District Court, of Fort Worth, who is
chairing the State Bar's subcommittee investigating whether
"direct actions" against insurance carriers are preferable or
not.

Because your' practices are probably more insurance-oriented
than my own, because of your current positions in the Litigation
Section, and because I respect your insights and points of view,
each of you who has some knowledge and interest in the SUbject
might take a few minutes to give Judge Schattman the benefit of
your thoughts on this subject.

i would appreciate the favor of a copy of any correspondence
you generate, so that I can also educate myself.

I hope this letter finds each of you in good health and
enjoying the holidays.

(jG5~3



Jenkens & Gilchrt

December 21, 1987
Page 2

Kindest personal regards.

Sincerely,

T~rd Handler
TRH : cb
Enclosure
cc: vThe Honorable Michael D. Schattman
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PLEASE REPL Y TO:

IiAlJ 0f
OHOlN 0f JAM D. MAON

December 23, 1987

Hon. Michael D. Schattman
348th Judicial District Court
Tarrant County Courthouse
Fort Worth, TX 76196-0281

Dear Mike:

Thank you for your letter of November 30, 1987, which arrived
while, co~ncidentally, I was in your hometown engaged in
settlement negotiations in a construction accident case in which,
as I recall, you presided over an early hearing regarding the
scheduling of certain defense witness depos~tions. The case
settled just before the December 7 trial date for a little over
two million dollars, I am happy to report.

I know that that has nothing to do with the matter you wrote me
about, but you know we plaintiff's lawyers can't resist a little
gratuitous bragging every now and then.

I appreciate your soliciting my opinion about the issue of direct
actions against insurers. I believe that there is a divergence of
opinion amongst members of the plaintiffs' trial bar on this
issue. As you might expect, there is one school of thought that
direct action against insurers is just what the doctor ordered.
For my part, however, I question the wisdom .of this and certain
other "reform" p::opoGals beinq discussed presently. ! do not
applaud the movement toward telling the jury all there is to know
about the background of a lawsuit, because I believe that
distracts them from the true issues of the case. (For the .same
reason, I object to a "cure" general charge and to the notion that
it's okay to tell the jury the effect of their answers). I
recognize that in some cases it would be to my benefit to be able
to sue insurers directly and to tell jurors what they're up to,
but in other cases it cuts the other way, and in few cases does
the jury really need to know all those things in order to get
about their business.

I may be getting conservative in myoId age, but I generally
subscr ibe to the "don't fix it if it ain't broke" school of legal
reform. It ain't broke.

v05GO...'"-_""
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Thanks again for soliciting my views. If I can think of any case
in which direct action against insurers should be permitted, it is
in the case where a claim for breach of duty of good faith and
fair dealing is combined with the liability suit giving rise to
that claim (e.g., in the third-party liability situation where the
insurer has denied or delayed the fair settlement of the claim or
has engaged in other abusive settlement practices.

Please feel free to call me at any time.

Cordially yours,

TJ / cmak

(;0561



LONE C. McRE. JR.
AL ip
LOP A PERO
MIKE CHBiRS

January l4, 1988

Bon. Michael D. Schattman
Distr ict Judge
348th Judicial
Tarrant County
Fort Worth, TX

District
Courthouse
76l96-028l

McGUIR~
~

LM
ATTOREY AND c:OR AI LAW

~ PI. SU 6555 McU" Bo
Pe 0I ll 16S7
Irvng Tex 75016-557
214/5!1m
Me 751-1120

Dear Judge Schattman:

RE: Direct Actions Against Insurers

When I received your correspondence of November 30, 1987, I really
didn't know enough about direct action - statutes to give you an
intelligent appraisal. I wrote to. Jerry Kwilosz, a former claim
manager and presently a lawyer for Reliance Insurance Company, and
asked him if he would be kind enough to share his observations and
experience with us concerning Reliance's Louisiana experience.

I enclose a copy of his correspondence to me dated January Ili 1988.
If you have any further questions, please feel free to contact Jerry
directly as I know he' 11 be delighted to share his experiences of the
past 25 years with you.

If there's any way we can be of service to you at any time, please
feel free to call upon us.

LCM : vb
Ene.

ec Jerry Kwi losz

Sinc.ereiY, ~ ()
cG B&LBVY ~

?:~ t!! Jr:ß-
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Reliance'
JANUARY 11,1988

JAN 1 4 1987

LONNIE C .MC GUIRE, JR.
HC GUIRE & LEVY
A~TOaNEYS AND COUNSELORS
P.O. BOX 1 65 5 0 7
iaVING, TEXAS 7.5016-5507

AT LAW

RE: DIRECT ACTIONS AGAINST INSURERS

DEAR LONNI E:

i HAVE YOURS OF DECEMBER 30, 1987, ALONG WITH THE NOVEMBER 30TH
LETTER OF DISTRICT JUDGE MICHAEL D.SCHATTMAN REGARDING THE ABOVE
CAPTIONED SUBJECT. JUDGE SCHATTMAN IS LETTEI INDICATES THAT TRERI
ARI" TWO BAR STUDY GROUPS INVESTIGATING "DIRECT ACTIONS" AGAINST
IN SUllANCE CARRI ERS. WI THOUTFURTRER IIIFOR.ATION, I AS SUME THE
CONTEMPLATED PROCEDURE WOULD BE MUCH LIKB THE SITUATION AS IT
EXISTS IN LOUISIANA. THERE, IN THE USUAL CASE, PLAINTIFF SUES A
DEFENDANT AND USF&G ,HIS INSURANCE CARRIEI.. THESE ARB THB NAMED
DEFENDANTS III A LAW SUIT. THE PLEADINGS USUALLY STATE THAT THE
DEFENDANT IS USF&G, IN.SURED, AND THAt THE INSURANCECOKPAJlY IS
RESPONSIBLE IN PAYMENT lOR WHATEVER NEGLIGENT ACtIVITIES THE DE-
FENDANT MIGHT BE FOUND RESPONSIBLB lOR.

I HAVB BEEII INVOLVED IN MUCR 01 THIS TYPE 01 LItIGATIOB ABD I
RAVE BOT FELT THAT THE CARRIER IS PRESEBCE MAKES THE CASE WORSE,
SO TO SPEAK, FROM THE DE1ENSB STANDPOINT.. CURRBBT JURY PABELS
ARE BOT SO BAIVB AS to BB UBAWARE THAT tHERB is IBSURABCE
COVERAGE PRESENT IB MOST ALL OF THE LITIGATIOB WE SEE PRESENTLY.

THERE ARE ADVANTAGES TO BOTH SIDES WHERE THE CIVIL PROCEDURE
ALLOWS SUCH DIRECT ACTION.S. ONE IMPORTABT ONB WOULD BE THE
ABILITY TO BAVEEVIDENCB IBtRODUCED ON COVERAGE WHEI'E THI.S ISSUE
IS IN THE CASE. IB THE USUAL SiTUATIOB IB LOUISIANA WHERB tllERB
is SOME COVERAGE PROBLBlI AIID THE CARRIER is DIRECTLY BAMED IB
THE ACTION ALONG WITH ITS INSUREDS, THE CARRIER' S ANSWEI USUALLY
ADDRESSES ITSELF TO THE COVERAGE ISSUE, TO SET UP THE COVERAGE
DEFENSE. THis ORDINARILY IS DONE. 01 COURSB, BY A DIF1ERENT
LAWYER REPRESENTING THB INSUIABCE COllPARY OBLY. THIS SITUATIOB
CURREBTLY PRESENTS A PROBLEM IB TEXAS WHERE THE DUTY TO DEFEBD

Reliance Insurance Company
1320 Greenway Drive, Irving, Texas 75038

Mailng Address: P.O. 80x660621, Dal/as, Texas 75266.0621

Telephone: (214) 550-08
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LONNIE C. MC GUIRE. JR.
PAGE 2

IS PROBABLY THE ONLY THING THAT CAN BE ADDRESSED IN THE LAW SUIT
IN CHIEF.

ANOTHER ADVANTAGE WOULD BE IN HAVING THE EXISTENCE OR ABSENCE OF
LIABILITY INSURANCE FOR ALL PARTIES TO BE A HA~TER OF RECORD. IN
LOUISIANA, FOR INSTANCE. THE PARTIES SUBMIT THE CERTIFIED COPIES
OF ALL COVERAGE AND THIS BECOMES PART OF THE aECORD FOR 'EVERYONE
TO KNOW.

I WOULD NOT BE IN FAVOR OF DIRECT ACTIONS ONLY IN COVERAGE MATTERS.
I WOULD PREFER THAT THE DIRECT ACTION PROCEDURE APPLY IN ALL LITI-
GATION. I THINK TO LIMIT IT TO COVERAGE MATTERS WOULD BE MUCH TOO
CUMBERSOME.

I COULD SEE VHERE SOME CARRIERS WOULD BE PRETTY MUCH AGAINST
THIS CHANGE II THE CIVIL PROCEDURE IN THAT THEY MIGHT FEEL
THAT BECAUSE OF WHO THEY ARE THAT THEY COULD BE A TARGET.
THAT JURI ES WOULD BE MUCH MORE PRONE TO RULE ON THI.S EMOTION
THAN ON THE FACTS OF THE CASE. 1 THINK THIS WOULD BE LIMITED
TO CARRIERS OF SUBSTANTIAL NATIONAL STATURE - ALLSTATE. STATE
FARM.

1 HOPE THE ABOVE CAN HELP YOU 11 YOUR REPLY TO JUDGE SCHATTMAN.
IF YOU HAVE ANY QUESTIONS. GIVE .ME A CALL.

BEST REGARDS.

3~ ICILOSZ

J JK. : AK

(j05C~



LAW OFFICES

SOULES. REED 8 BUTTS

KENNETH W. ANDERSON
KEITH M- BAKER

STEPHANIE A. BUBER
CHARLES D_ BUTTS

ROBERT E_ EHINGER
MARY S. FENLON
PETER F. GAZDA
REBA BENNETT KENNEDY
ROBERT W. LOREE

DONALD). MACH
ROBERT D_ REED
HUGH L SCOTT. JR.
SUSAN C. SHANK
LUTHER I-I. SOULES III
THOMAS G. WHITE

800 MILAM BUILDINC . EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205-1695

(12) 224-9144 WAYNE L. FAGAN

ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

March 11, 1988

Mr. Sam Sparks
Grambling and Mounce
P.o. Drawer 1977
El Paso, Texas 79950-1977

Re: Direct Actions Against Insurers -

Dear Sam:

I have enclosed a copy of a letter sent to me from Michael
D. Shattman regarding direct actions against insurers. Please
prepare to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice William W. Kilgarlin
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MICHAEL D. SCHATTMAN
DISTRICT .JUOGE

348TH .JUOICIAL DISTRICT OF" TEX
TARRANT COUNTY COURT HOUSE

FORT WORTH, TEXAS 76196.0281
PHONE (ern en-Z71!5

.Re: Insurers
), T.R.C.P.

November 30, 1987

Doak Bishop
Hughes & Luce
2800 Momentum Place
1 7l 7 Main Street
Dallas, Texas 7520l

Dear Doak:

I received your note of the 19th with memo correspondence
today. An incorrect zip code and the vagaries of the county's
in-house mail service are the culprits.

The memo from Eddie Molter to Judg~ Robertson of October 30, 1986,
is incomplete. I received pages l, 3, 5 and 7. What about the
others? Is the Chuck Lord memo to Judge Wallace .only a single
page? Can you help on this? Can Bro.adus?

I am sending a letter out to some
academics soliciting their views.
that a rule change alone would not
actions. This would b.e such a big
should be approached cautiously.

selected practitioners and
It would seem from the memos
be enough to usher in direct
change in our practice it

I am copying Broadus Spivey, Luke Soules and the members of the
COAJ "think tank" subcommittee. I would like to- send my fellow
think tankers copies of the complete memos. I will send you,
Broadus and Luke copies of anything my letter generates.

vertcrs.
M~haei D. Schattman

00566
l.1DS/lw

xc: B. Spivey, L. Soules, Mike Handy, Bill Dorsaneo, Pat Hazel,
Charles Tighe



LAW OFFICES

SOULES. REED & BUTTS

KENNETH W_ ANDERSON
KEITH M_ BAKER

STEPHANIE A. BELBER

CHARLES 0_ Buns

ROBERT E. ETlINGER
MARY S. FENLON
PETER F. GAZDA
REBA BENNEn KENNEDY
DONALD ,. MACH
ROBERT D. REED
HUGH L. scon. JR.
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H. SOUlES III
W. W. TORREY

800 MILAM BUILDING. EAST TRAVIS AT SOLEDAD

SAN ANTON 10. TEXAS 78205

(512) 224-9144
WAYNE I. FAGAN

ASSOCIATED COUNSEL

TElECOPIER
(512) 224-7073

December 9, 1987

Mr. Sam Sparks
Grambling and Mounce
P. O. Drawer 1977
El Paso, Texas 79950-1977

Re: Tex. R. Civ. P. 38 (c) and 51 (b)

Dear Sam:

I have enclosed a letter sent to me through Michael D.
Schattman regarding Rules 38 (c) and 51 (b) . Please prepare to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHS/hjh
SCACII: 003
Enclosure
cc: Justice James P. Wallace

Mr. Michael D. Schattman

00507



SPIVEY. GRIGG': KELLY AND KNISELY

BROADUS A-SPIVEY
BOARD CERTIFIED'
PERSONAL INtlURY TRIAL LAW

DICKY GRIGG
BOARD CERTIFIED'
PERSONAL INtlURY TRLULAW

PAT KELLY
BOAR CERTIFIED'
PERSONAL INtlURy TRIAL LAW

PAUL E, KNISELY

ATTORNe:VS AT LAW

A PROFESSIONAL CORPORATION

1111 WEST 6TH STREET, SUITE 300
P. O. BOX 2011

AUSTIN. TEXAS 78768-2011
(S121 47..-6061

INVESTIGATORS'

.JOHN C. LUDLUM
RICK LEEPER

BUSINESS MANAGER:
MELVALYN TOUNGÀTE

..,
November 9, 1987

Re: Specîal Subcommittee
Dîrect Actîons

BAS87 _ 266

OF COUNSEL
.J, PATRICK HAZEL

BOARD CERTIFIED'
PERSONALINtlUR'( TRIAL LAW

CIVIL TRIAL LAW

Hon _ Sam Sparks
Gramblîng and Mounce
Texas Commerce Buîlding
P. O. Drawer 1977
E1 Paso, Texas 79950-l977

Dear Chaîrman Sam:

Since I have really dropped the ball on thî.s assignment, I need to
call upon you for help in restoring my appearance of relîabilîty_

On June 27, 1987, Luke Soules appoînted .a special subcommîttee to
study these rules _ The subcommittee consists of you as chairman,
Frank Branson, Fra~klîn Jones, and myself as members__

I inquired of Justice Wallace as to the existence of any brîefîng
or informatîon that had accumulated with the Supreme Court over a
perîod of years _ This has been a rather lîvely topic of dîscussion
în the legal communî ty ever since I have been practîcîng, and I
knew the Supreme Court had to have some materîal gathered. On July
8, 1987 Judge Wallace forwarded to me copies of research done on
the subject. Lîkea good committee member, I procrastînated "untîl
tomorrow. " Now, "manaña" has come.

I am forwardîng a copy of the materîal furnîshed to me by Judge
Wallace and a copy of hîs accompanyîng letter of July -8, 1987.

We need to get together, and t,hat should be wî thout further delay.
It will make - you look good to act în a rather hasty fashion whîle
you can compare your conduct with my speed.

005G3



Hon. Sam Sparks
November 9, 1987
P age Two

Addi tiona1ly, r have received several inquiries from lawyers who
are not even members of our corni ttee and some from defense
lawyers, too, asking when we were going to move on thi& issue.
There is more interest than I had thought. I would suggest a
Thursday or Friday meeting in Austin wi thin the next three or four
weeks.

I apologize to you, Luke Soules, and especially to Judge Wallace,
for my inertia.

Sincerely,~
Broadus A . Spivey

BAS: j k

c: Hon. James P. Wallace
Mr. Luther H. Soules III
Mr. Frank Branson
Mr. Franklin Jones
Mr. Doak Bishop, Chairman, COAJ

005G9
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CHIEF JCSTICE

JOHN L. HIlL

THE SUPREME COURT OF TEXAS

JUSTICES
ROBERT M. CAMPBEl
FRKLIN S. SPEARS
C. L. RAY

JAMES P. WAlCE
TED Z. ROBERTSON
WIIAM W. KIGARN
RAUL A. GONZAEZ
OSCA H. MAl:ZY

P.O. BOX 122~8 CAPITOL STATION

ACSTI;\. TEXA 78711

CLERK
MARY ~t WAKFlEU

EXCUTIVE A.5ST
WIIAM L. 'X'IIS

July 8, 1987
ADMINISTR11 ASsi

MAY ANN DEFIBAl:

co..
C-c:i-

Mr. Broadus A.
Spivey, Grigg,
p . 0 . Bo x 20 1 1
Austin, Texas

Spivey
Kelly & Knisely

c:

78768
.l:
c:..

Dear Broadus:
en-

As per your request of last week, I am fo.rwarding copies of
research done by various court personnel into direct action against
insurance companies in Texas. I hope this is of some help to you
and I look forward to your subcommittee report to the Supreme Court
Advisory Committee.

rely,
.-

Wallace

JPW/cw
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£ARLY DEVEOPME1\ OF LAW AND EQUIT
IN TE

.J .Burke in his Tr~t on the Popery' t.a:s used the famousdictum: . __
"There are two, and only two, foundations .of law,

equity and utity."

In the Texas constitutional conventj.on of 1845, Thomas J. Rusk,
the President of the Cove:tion,""PaPh&sed Burke's dictum
and a text he had leaed froni Blacktone: lin these words: :

"When caes are to be decded. the etemalpnnciples of
. right and wrong are to be .fst conidered, and the nex
objeet ìs to give gene: satisfaction in the toi:UtUty:~

He was advocating the employment of jures in equity caes.
He urged that jures were better acquainted with the neighbor-
hoo and loc conditions and ciCUItaces than a chancelor

and were generly as competent in suits in equìty as in caesat law.
"And if twelve men determine aganst a nian he doe

not go away abusing the organs of the law; he COmes to
the conclusiOn tht he is in the wrong."

The propoed jur "innovation"-for it was an inovation in
American jursprudence-was not adopted without strong oppo
sition, led by Oiief Justice John Hc:phill, who l\"a Cb
of the Coi.ttee oil Judici. In the course of hi address On

the subject, Judge Hemphi sad:

"I c:ot say th I am ver much in favor of either
chancer or the common-law 

system. I should .muchhave
preferred the civil law to have contiued he::e in force for
yeas to come. But inuch as the chancer system

. together with the Common law, has bee saddled upon us,
the question is now wheter We shal keep up the chancer
system or blend them tOg=ther. -If we intend to keep it
up as it is laow: to the cour of England, of the UtUted
States, and of m:i of ~e states, we should oppose t1ìs

i Dcbøtu cf thL Tlzl1 Ccmmitwx, &:s. 1iil)' ::. 1845, Wm. F. Wce
rerter, puòlishet by the .autiority of the convention. (Houston, 18.)
p. Z;.,.

r. " :: t-i lVvV..



LAW AND EQUITY IN TEXAS
7°1

population estimated at 20,00), the Ox-cart was the usual meas
of transporttion, Indian ra,îds and Mexica inc-rsions kept all
the men virtly under arms, and the populaon we:-e put to it
to produce enough from the soil to keep alive. The simple fact
is the ealy Texan neithe:- gave nor copId give 

any discriminat-ing thought to their system of prIvat¿"-Law. : 11 question was
overshadowed by the treater public qi.c;stions of the maintenance
of independence, of anexaton to the United States, of public
land grants, and slaver.. Besides, a.fter their expeence with
Mc:can cruelty and treacher. they had a. natura suspicion ofeverg Mexèa Litte wonai; thc:.th they- abruptly
rejected a syst=n of law which wJ'Cotanèd in . strge Jan-"
g'ge "and adopted a syste with which they were fa.rlia "and
the records of wich were wrtten in thei ow tongue. Had
the loca condition be di:ferent then it is possible Texas like'
Louisiån could have be cited by Dr. Ha Taylor as a.st corron of his thesis th

"out of th fusion of Roma priva and English public:
law there is arsing thoughout the world a new and COm-
posite sttesyste:, whose outer shell is Engli constitu-
tiona law. includig jur tr in c: caes. and
whose interor code is R. privae law/'.

It is a fac however. tht the" Republic of Tc: r~ned muchof ..the law as it aioretie wa" "
Havig adopted the Englis coi:on law as "the rule of dec-

sion," the Congress proceeed imedately by" vaou statutory
enc:e:ts to introduce importt modcation of the CO!Ion
law. The Spansh countysyste: of c:taprpe rights
wa retaed'; coi:OQ-law rules as to Succession were. replaced
by the civil-law rules'; the "lawsT ~e:ptig prope. includig
the homestead, from forced sae were tac: from Span proto-
tyes'; th~ dÔCes of the COIDon law as to the este aring

· Address before the Tcx Ba.r Auoctîon. Proc~~tiiøgs (1914) p. i¡8
· Ac: Ja: .:, iii

· Act, Ja: 28 i8., and Feh 5, iB.

, A. J:u %S, i839, 'and D~ %Z iB. "
· Sayles, EarJ:y l. Df T e;1U. IntrUdoc by J acie Wile. p. vi

Dil=..I Orl JurV'i-~~ of Exi14Kt oKt A~. p. 36i, wrtes:
""e Reublc of Tex passed the ñm homead ar in 1836. It"1
the JÌft of the icfant Reiiblic of Tex to the: wodeL" :The ac: of 

"Ian.; i8JQ Ú the hnt Tc: ieg~tî01 01 . thcsabiec of the homeste

i- ,. 2- if,i'íjb .,\J v '.



LAW ANI( EQUITY IN TEXAS 7°3

It was of this passage tht the supreme cour of . the Republic
sad :

"A hundred judges, in ;iost any c;nc:vable cae.
might diñer in some degree as to its interetation andext functioIl"u .. .j.' .

They suggested tha.t the district judge tr;each cause as at law.
and "if he caot succeed in the eñort, then ascend the woolsack

and e:a.cel it.1t Other later statutes of the Republic recognized:
the distiction betwee actoDS~t law ,and in equity and added

to the pelexty of the'cour in thei eñort to haon4e the. . :o. . . . ... ..
civi and the Coimon-!aw systems. U -f'" ·

Th stte of confusion c:ed for fund.e:t3 treatrent and
the contitutiona convention of iB4s supplied it. Upon the

intitive of Hemphill and Rusk, the fOUOWÙg prioDSwc:e
wrtten into the Cotitution of Tc:u:

."The Distrct Cour sha have origi junsdic-
tion . . . . of al s1.ts. complats and plea whatever,
without regad to an distiction betwee law and equity,
when the matter in controversy sh be v;ued a~ or
amout to. one hunàied doll exclusve of inerest; a.d
the sad co. or the judge thereof. sh ha:ve power to
ise al wrts necessa to e:orce thei own jurdicton
and give them a. gene. supertendence and control overineror jurCton''1l

sa Whit",: v. Tvrley (i8.) Da (Tex) 453
· The a. of Feb s. i&., to re pro ii ci sits: se 2,

:u to COts "i: any c:iue wheter :ot ~1r c:r eqa.ty.-
The :oct ofF eb. S, i84. oii admis$íoi to the bu: se:z ..d:it:

"' pncce law in a. the c:l1 af ~W' ;ud eq.-
The act of J:u ::5, 18.i, to cipower thejudgi of th ditrct c:art

to subrit issues off:¡ to a jur "in c:ec caes" see 7.
The act of Feb. s. IS4. anli~tioii$: $cc 9. to th~ efec tb "no bil

af reew $h be grted to any dcc proiiowic:in eq after ~
ye:i:n'-

The act of Feb. S, i8.i,oi iaes by "c:ii of c:ec.-
These iii:ci= be oat ltk's natec:t made in the cotrc:tiai of

iB4S: "Now, sir. the legbie h: brouht a. ti into c:iifu.ioii
'Imedtc after the i-c:lutoii it Wl deted tht ODCCOim shoud
haTe jirdic:o;i ov al caes, rejec the usc1es$ d.oii betwee
~1r;ud equity, whi ha since gr tp.- DLblULs. P. =74

II Art rv. secIQ.
M The prop to c:te "separte c: cort- ~ TOte down

in the c:iive:tìoii J~l cf the Cøm_tum, p. "191.' .
& to whether Tex or New York -is c:titlcd to the: credt oibe

("f\5~13\J v .



LAW AND EQUITY IN TEXAS
70S

Moreover the Constitutional abolition of the distiction between
law and equity in the" a.cistrtioi of justice in the Toc

court is not limited in tenor by rigbt interpetUoD to the
mere abolition of the distiction betw~ "lega and 

equitableprocedure.u Unfortdy, the opino~ "ôf the;appe1ate cour
still abound in lOOse references to "lega'; ..ttlès and "equìtable"
titles (though the latter are sad to be ~. "potenr' as the ~or-mer); the statory ~on of trpas to tr _title is decl:
"essent:ya. lega action"; the plea, of litation under the
statute is denomied a. "lega defc:e," a: SO on _ OVet.
a.gatthese we get an ocQSiona trc:CÎant prdnouci:ent lie

Hemphi's in Bninett 11. sp;iars~ _. .

"If the rues and priciples arsing frc the ant:go-
nisi: of the comon l2w and eqUi~ble jurcton were
thorogh exa.ted fro%I the i:d the 

proions ofleglation and the decsions and p~c:ee of the cou
would become more ha.onious and more ii accordace
with our sytem of judicial procedure."

The English common-law system.ha be fUre:mutilated in
Tc: by may sttntory eictents and by the adoptiot of
i=portt frcton of a. riva syst so that its iner h:ony isdestred Moreve, the Tex cou have not:~esitated to
dece the rues of the comon law iippIic:le to ou condition
and inconsistent with our ttges S1 Doubts have :i recently

arsen as to what is met by the exresion "the ccnon law of
Englad" in the Act of 184 quote abe. 1í "The Indorse-

met Ca.e.,:a decdedii reconstrcton. days by a. suree cour
appointed by Major-Ger Gr and comdig litte respe
in Tex, it wa held tht the law inerd:t contute no par
of the law 0.£ Tex beuse it was no pàr of the coon law,
i. e., the "antestatute 1åw of Englanci" The Cour of ~a.
Appeathe cour of lat resort in al crmi caes a vote
sa Hømütcm fl. ~flrr (1857) 2l Tex 612: "A subsisti eqty, by the

laws of this stib: tht ree no diticton ~et law and equity
either .i rits Or" .thei ;udicU presertion, cocr a riht of prop
by a. st a sac:on a. th whic: cxts by a ngt Pi:rd lc:..

· (1852) 7 T=. 6o 6o
.Str-i fl. S/HPlrfild (186) 2S Tex Ó4 66; p"~ t1. FDlt" (1893)

85 Tex qJ; RDbrr_- t1. Støte tJf Tezc. (I9U) 63 Ct C:. App.
(Tc:) =:6;. CZørnuim Li,. Co. fl. jfçCk&,. lJrø.. (iSgi) 86 Tex"
I7 iSS.

· (186) 31 Te: &.
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LAW AND EQUITY IN TEX,LS
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to ;isume tht one ca get a correct or compreenive view

of the jurisprudence of a state from the opinon of appdtecour alone." : .
Euly T ex precede:ts were mae .iidc:' contions th

gave lited opportty for the extión o( evci $econda
authorities and caed .for lage cre:tive'fi~edom in the courST
Apa from Span authorities, Kent and Sto. 

the decsion,of theLoui~b""a cour were most frequently cItel The'
Louisia civi code. was aded and vias free c:..wi' UPOIl
in the enCtIeit of ealy laws. Its.ae:z¡ ~y rc:ected'
the viewint of the_ ealy Tc: decións.:

.'It c: maer, where there is no exress law. the
Judge is bound to proceed and decde acc:ordig to equity.
To'decde equitaly 

an appe is to be made to natulaw and reaon or received uses, where potive law is
sici"

We freque:tly fid such exressicn .; these:
"The mora! $ense of wha is enjoined by equi and goodconcimce mUst be exceegly obtue to suppse th

such figr..t ini1le would receive the slighte counte-
n:ce from,ay judcato however org.:n';"'ed"2

And:
"It appe, then th the liilty of th defendat

must result from the fads of the cr¡.u,and no frOID the
averc: of the. petion If the posseson of the deÍcid-
ant be wrongi, in tM popv a.ceptat oj the term,
if it be inequitale and 1.n.oncitiou. . . . . he should
in aU evmts be resnsible for the value of the prpe.'".";.

r th we maysady say th apaI froID occaon lapses

- Qite recently the wrter lÚd the priege of attdi a ba.qtlet
gÎ Ìl_ honor 'of a yo=g J:wyer who h:d ju.t be appomte to the
dict cour bech 'I ma:ber of the appcltc co in thei
addri: urt1y advied the young juri to pay litte atttion to the
rca:cits of the J:w, to decde the c:u.i: submttto hi 'Cpon the
brad b:is of conscience and his co~tion of ,right a.d iioiig, :id
they a.sured hii he would be ,e1dOt reTened

· On De 18, 1837. Menno J:i .a.d Ka£m wer appointed by the
Tc: Congess to d~£t a code of laws but the Reubli b. no J:..
bola and they made no ))!"ogrs.. Oii Ja.:l :839. $i.o ~ appro
prited for bola fer these commsioners: - Wheter thc: got the boii

or not is iiot know They f:ùed to subm à cadi
- H""t v. r"," (18-5) 9 TCl 38s. -
-Por" v. Mil (18,5) 7 TCl .., 479 opinon by Ha:phi

r. ,.) t- t. ~\JVLl.~
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inen of profound knowledge in lega science should be choseQ

to ad.tc justice 
in a systc: cl-aterized by such elasticity

and freeoi as OUT. The appte cou of Tc: .ae now
tuing out abut I,Bo published opInon';: 'yea-no other state

ha such .an output. We have h.d-~J;Ú:l1 are: st havig-a
rough., blunder.ig, frontie: sort of justict. .. 'Te:e ha.be much
ta the past two yeas of "law rdori" Tn Tex, which mea
niore new and POrly considered legslati9U But the hea of:
our JurprdeQceis sound. Ii the tie 'evc: comes woe: the

voices of our law. professors 'W be drec.vdy head and.
reed in the fori of justice ~the h. of leglation,
in th countr, We 

may have a inore contrctve pa in-pre-
sc:g the tre prciples of the law 

and keeing iu evolutionin right lies Me.tie, in haon with or in defce to
"authorty:' we have the Ing ta of sb:iping the pro-
fessioD. idea and stadads of the nex genc:on of lawyer

LAw Sa~ t.imzr CI 'Ii: G.ëJtCi Co B T1

,... 11 Cr. , ,0-1 . ~."vvu.v



MEHORANDUM

TO: Judge Wallace

FROM: Chuck Lord

D.~TE : January 29, 1987

Direct Action Against Insu.rer ..~~d TEX. R. CIV. P. 38(c)RE:

-----------------..-- --------------------------- ---------.,-----------
The general Common law rule is that no .privi ty exists between an
injured person and the tortfeasor' s li~ili ty insur-er¡ 'therefore
the injured person has no right of actíon di;rectly. agalnst the
insurer and cannot join the insured and the liability insurer as
co-defendants. In some states, statutes have been enacted enabling
an injured party to proceed directly against the liability insurer.
In one state, Florida, the court created a common law right of
direct action¡ however, this common law right was promptly super-
seded by legislative action. No -other state has followed the
Florida Supreme Court.

The creation of a right of direct action against an insurer is
not simply a matter of repealing the prohibition against joinder,
TEX. R. CIV. P. 38 (c), although clearly this would be the logical
first step. The next impediment is the "no action~ clause con-
tained in the contract between insurer and insured. This .c:1ause
prohibits legal action against the inSurer until a judgment
against the insured has been rendered. Here is the typicalclause: .

LEGAL ACTION AGAINST US

No legal action inay be brought against us
until there has been full compliance with
aU the terms of this policy. In addition,
under Liabilty Coverage, no legal action
may be brought against us until:

1. We agree in writing that the covered
person has an obligation to pay; or
2. The amount of that obligation has
been finally determined by judgment

. after triaL.

No person or organization has any right
under this policy to bring us into any
action to determine the liabilty" of a co-
vered person. . _ -

r..ì r: ~'7\Jv\J .



MEMORADUM

TO: Judge Robertson

FROM: Eddie Molter
DA TE ; October 30, 1986

RE: Direct Action Against InsureT_

A. - Backoround on Texas Law-

E~r1y Texas cases 'held that an insur.er might be joined as a
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Str"eeve, 218 S.W., 534, 535 (Tex. Civ. App. _. San
Antonio 1920, writ ref i d) (following the rule tlat joinder is
proper ..hen the causes of action- grow out of thesaie transaction
and rejecting the contention that 

joinder resulted in an improperreference to insurance): Monzingo v. Jones, 34 S. W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ) (same but also indicating
that policy language that insurer was not liable until afterif'1Î
judgnent has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comm'n App. 1935,
opiñionadopted) started a trend toward holding that "no actioh"
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v.. Spence, 67
S.1-1:-2d 254 (Tex. Conu'n App. 1934, holding approveã);Gr.asso v.
Cannon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion adopted):
American Fidelity & Casualt Co. v. McClendon, ai S.W.2d 493
(Tex. Cornan App. 19.35,opinion'adopteà : Seaton v. pickens, 87
S.W.2d 709 (Tex. Cornln App. 1935, òpinion adopted).

In Kuntz, 67 S.W.2d at..255, the -court, in talking about a no
action clause, said that it prevents the casualty company from

. being bound

as for primary liability to an injured party so
that it can be sueã alone prior to a' judgment
against the insured, or sued with the insured
before such judgment against him is obtained.....
(I)t fully guards against such s:iit. I:E tbere
is 'a reason ".'hy such provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.

The cC'ii~t also gave another reason for prohibiting direct
. at:tion. It said:

o Q 5 ': 3)



Fidelity, 81 S.W.2d at 495: Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ( "The procedure, to the

;. effect that the insurance carriers be not directly sued or
t~mentioned in the pleadings and proof, obviously, was for the

J beneficial convenience of the insurance companie_s.")

Ín adàition, the rules of civil procedure prohibit joinder
of a liability or indemnity insurance comparìy unless the company
is by statute or contract directly liable ._t:o the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See-ç.lso Webster v. Isbell,-
100 S.W.2d 350 (Tex. 1937) (holding that insurer 

may Qot be joinedunless the injureãparty shoVls he was made; a beneficiary.- of the
insurance contract by statute or the terms. of the policy) . Of
course, such a rule leaves open an avenu~_ for .joinder iii the case
of required policies if the court holãs that the policy providesfor direct liability. ; _'
B. Cornpulso Insurance and Direct Action in Texas

"v7hen ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing toinjured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person. IIIAnnot., 20 A.L.R.2d 1097 (1951). See. also Dairyland County l-1utual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
(Tex. 1983) ("There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law-implies thatall potentiai claimants resulting .from automobile
accidents are intended 

as beneficiaries of the statutorily requiredaútomqbile liability coverage. ") .

In Texas, a determination of whether a claimant can bring a
direct action u.nder a comp-ulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
cornpu.lsory. For example,' in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds l30-S.W.2d
283, an ordinance established mandatory liability insurance fortaxis with a direct action against the insurer. The court, rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance cO:inpanies_'
because t.he ordinance provided otherwise. However, the o.rdin~anç:e
establishing mandatory insurance for taxis .in the City of Bouston.
said that insurers "shall pay all final judgments" renderedagainst the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d 696, .6-97 (Tex. Comm'n App.. 1940, opi.nion adopted).. The
court held that this language precluded any cause of action
~gainst the insurer until an obligation arose from a rendition of
a final juãgment against the insured. Id. See also Grasso, 81
S.l~.2ã 842 (same in reoaràs to art. 9llb, § 13); American Fidelitv,
Sl S.W.2d 493 (same in-regards to a~t.. 9lla, § 11). -

O. " t' "9v'- .



discussion o£ its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey-, 223
So.2d 713 (Fla 1969). The court began its 

analysis by saying thestate's Financial Responsibility law was evidence that members of
the injured public were meant to be third party benefici.aries of
the insurance contract because the insurèd a~quired the insurance
as a means of discharging his Obligations that may accrue to
members of the. public arising out of his negligent operation of. amotor vehicle. Viewed in this light the:" court held "there exists
sufficient reason to raise by operation of law the intent to
benefit injured third parties 

and thus render motor vehicleliability insurance amenable to the thìrrl party beneficiary
doctrine." Id. at 716. As "noted earll:-er, Texas h-as ålreaãy
taken this step via the Chilåress case. . .

However, . the Florida court recognized this was only the
first step. They stiii had to decide when the inj ured party
could -exercise his right to sue on the contract.. Id.--

It recognized liability of the insured was a condition
preceãent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured. Id. at 717.

The court felt that since insurance had always been heavily
regulated by the state, it 

was not unreasonable to limit _theeffect of express contractual provisions where they collide with
the public interest. Id. The court believed that "no action"
clauses greatly hindereå an injured person l s right to an adequate
"r,emedy by due course of law without denial or delay." Id. It
recognized that a carrier could impose reasonable limits on its
responsibili tie.s to pay benefits, but i.t cannot unreasonably
burden the inj:Lred person '-s rights. Id. The court then concluded
that" the insured and insurer had no right to contract away the
injur-ed party's rights through a "no action" clause. Id. at 718.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affl uent institution has to bear the loss, but the court felt
that a stage. has "been reached. where juries are more mature. "..
Id. It also felt t-hat candid admissions of ex.istence and poiicy
limits of insurance would benefit insurers by limiting their. .
policy juõgrnent payments because the opposi teapproach "may often
mislead juries to think insùrance coverage is greater than it
is."

Ji.s additional reasons for authorizing direct action, the
court cited the fact that the rules of joinder were 

adopted with
the purpose of avoiõing multiplicity of suits. It saw 

no reason~hy insurance companies ~hould b~ exempt from the law in that~espect. -
(¡ ¡Î ", 00v '- I.



possible that our legislature would follow the Florida legislature' s
ccurse of action. Insurance lobbies seem to be strong and
powerful. Unless they really believe that direct action is in
their best interests, it is a good bet that they would be on the
doorsi:eps of the capitol immeòia tely following anaòverse decision
in this regard.

(; '" .. n 11. ~::' 0 A.



SUPPLEMENTAL MEMORANDUM

TO: Judge Wallace

FROM: Ch uck Lord

DATE: January 30, 1987

RE: Direct Action Against Insurer

----------~--~-----------~---~-~----------~~~--~--_._---~-------. . ;.
As we anticipated, the fact that the Inl?uranc~ Board is. the agency
directly responsible for the- "no actionf- claU'e does not lighten
the task this court must undertake to undo its effeçt. : In Texas
Liquor Control Board v. Attic Club, Inc., 457 S.W.2d 4l, 45 (Tex.
1970), we said that a rule or order promulgated by an administra--
tive agency acting wrthin its delegated .authority is to be con-
sidered under the same principles as if it were a legislative
act. In Lewis v. Jacksonville Building .&Loan Assoc., 540 S.W.2d
307, 3ll (Tex. 1976), Judge Denton wrote: ..

.- . .

Valid rules and regulations promulgated by an
administrative agency acting within its statutory
authori ty' have the force and effect of legislation.

Attached are the statutes which delegate to the board the power
to prescribe policy forms and endorsements.
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Art. 5.35 RATING AND POLICY FORMS
Ch. 5

Art. 5.35. Uniform Policies
.-'

The Board shall make, promulgate and establish uniform policies of
insurance applicable to the various risks of this' 

State, copies of which
uniform policies shall be furnished each company now or hereafter
doing busines in this State. After such uniform policies shaif have

been established and promulgated and furnished the respeCtive com-

panies doing business in this State, such com.panies shall, 'within sbcty
(60) days after the receip't of such fonn 1;f policies, adopt and use
said form or forms and no other; also all companieŠ whichiry com-
mence business in this State after the adoption and promulgation of
such form of p.olicies, shall adopt and use the same and no other
forms of policies.

Acts 1951, 52nd Leg., ch. 491.

Historica Note
Source:

&ised on Vei-on's Ann.Clv.St. art. ~88l
(Acts 1913. P. 195). wIthout .ub.tantlve
change.

Crss References
Coiidnmiiiiiiin rci:inie. iIlI'Urlili('e niid 1Il' ()( Ilr(~'lJI'. i; VE'rnnli's Ann.Ch'.Se. art

l:iOln.. H 19 to 21.
L10ltlx /ilnn, :i/,,,Iic:ahilit;i' cie this nrtit'!i', Sl~nrt. IH.:t
I'olide~ aiid 8i,,,licatiolis. i-eeiirt. 214'1.

~w Review CommenUies
Annual aurvey or 'rexa. la..:
Burden ot prooC. Ha.rvey L. Davl.. :%
Southwestern I..:. ('rex.) 30. 45

(19").
Fire and eaUalty insurance. Barvey

1- Davia. :i SOUthwestern W. ('rex)
130 (1969):, Royal H. Brln, ':r.,n
SouthwesternW. ('rex.) 114 (197%).

lnura.nce ia... ROYAl R. Brin, Jr.. %S
Søuth..~ti:ni_ ~. (Tex.) 106 (Un).

Chanl;e 0(' ownrship within the meanln.:
oC the al&ndar (Ire polley. l &yior l-
Re".:13 (US,).

FIre lnaprance-ommunity property-
".ole ownershIp" clauHs. 13 Søuthwestern
L.J'. ("ex.) 313 (1959).

:lrlendly aocl hostile tires. :i 'XexAl L.
Rev. 954 U95S).

Recovery (or da.mal;~ caus by iinic
bom under the alrcra.tl provtlon 1: Ba.y-
lor I.Rev. 1l(3 (960).
Tex.. .l&nduù homeo..neni poUc:. Lar-

ry I. Collaher, %4 Southwester L.. ('rex)
636 (1970).-

IJrary Referenees

In.urance c:1i3(1).
C.J .5. Inaurance l %%1-et ae. Appleman. In.unince La.. and Pnctice,

n 1042%. llH:3.

Notes of Deeisions

Aeclöental InJunea :z _
Addition.. coverge 17 - Aömi..lbllty t1 evidence ,,~

In oe,..1 "3
198
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Art. 5.56 RATING AND POLICY FORMS Ch 5

exclu"lvely In board o( In"urancecommi".
slone.., and rates promuli:alefl h)' eomm...-

sion are nul auhJecl to '''teralion by aa:r..e-
ment, ,,-ah'er, e"tuppel or ..ny other cle"lce,
..nit lruurance carrier ~eea to collect. an,l
suh..crlber aJ:ee to P")'. premium rate
preJIrlhe hy commiiu.ion, and Insurance
came.. cannol c:hari:e more. nor hind it..eit
to take Ie...., tóan law(ul ..ate. Id.
C".ont..aet to rehate, .\Ireclly or Indirec:tly,

any part or wo..kmen'.. eompe'nsallon policy

p..emlum .. pre"c:"Ihel by IltAloe boanl ot
In..urance eommi.."loners. I. I lIeiia I and
\'old, and Is no de(en"e In lIl1ll fo.. full p..".
mlum. Id,

'\'here compeniollon Insu..ance rale I"
pre..",rihed hy one of "tale'.. ..eiiulalo.. hod-

les, It Is' U'e only ..ale partie. to eonlrac:t

the..eund.e.. c:.n ,cuntract COr, Id.
Oral..i:",emeti under ""hleh Insured ""as

to he _I:h,en' gua.ra.nteed .20 per cent premi-
um cI¡"còunt y,'a. Inv.lid. and not available
a.. tiden"., to suit (or premiums. Id., -

The Hoa..ii o( Insu....nce Commiiiionera
m.)'. not lei:ally approve an Iniiurance com.
pany'ii plan or o~....tlon and entio""ement
a. a¡iiesled i!nd which required that the
endôñement oe attached to pOllc!es for
ri..ka or ¡;ven _In or i:eaierthan'the civ-
en size and may not be atl.choed to rÚllc of
le..iithan the iiI"en al%e. OP.,Alty.C".en.1!40.

~o. ß-itI4!1.

Art. 5.57. Uniform Policy

The Board shall prescribe a uniform policy for workmen1s compen-
sation insurance and no company or association shall thereater use
any other form in writing workmen's compensation insurance in this
State, provided that any company or association may use any form of
endo.rsement appropriate to its plan of operation, if such endorsement
shal be first submitted to and approved by the Board, and any con-

tract or agreement not written into theapplication andpolicysha11 be-

void and of no effect and in violation of the provisions of this sub-
chapter, and shall be sufficient cause for revoction of license to
wrte workmen's compenstion insurance within this St3te.
Acts 1951, 52nd Leg-.,ch. 491.

Historical Note
Source:
i:sed on Vernon's Ann.Clv.St. ..rt 4913

(Acta lSZ3. P. 401l), without suhatantlve
rhani:e.

Workeii' Campen_Uon e=Ul51.
CJ.S. Workmen's Compen_tlon J 369,

Lira Referce
'. - ,Appleman. i naurance l... -and Prtice

II ¡n.:: to Ille:!4.

Notes or Deçisions

"o..e-ment with lIgent 2
Construction And application
Endo...ement 5
Eatoppel and waiver 7
Evidence 6
Modific:.nion 0" c.nccllation of polic:r- 4
Subscribe.... ..ights and defena.. 3

, ,
1. Construction and Ilpplic.lion

Oral aJ:e-ment by Insurer to eompenate
In..ure to.. ahort rale premlumi ..hlc pri
vlous Insure.. mli:ht cha~e beawi at ca.
reUiition vI poll C)'. miicle In contravenUon
or written pOllc)' and aCCDmpan~ by
ni"f:ent or Insured'. president 1. buy
lari:e amount at stock or I"llurer, P8rtlcu-

284
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ME:MORADUM

TO: Judge Robertson

FROM; Eddie Molter

DATE; October 30, 1986

RE: Direct Action Against Insurer

~

A. - ~ackground on Texas Law

Early Texas cases held that an insurer might be joined as a
defenàant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W. -534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref i d) (following the rule that joinder is
pr.oper when the causes of action grow out of the same transaction
and rejecting the contention that joinàer resulted in an improper
reference to insurance); Monzinao v. Jones, 34 S.W.2à 662, 663-64
(Tex.' Civ. App. - Beaumont 1931; no writ) (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - .Amarillo 1933) aff'd8l S.W.2d 488 (Tex. Comr'n App.- 1935,
opinion adopted) started a trend toward holding that "no action"
clauses prevent joinàer or direct action against the insurer
prior to juàgment against the insured. See Kuntz v. Spence, 67
S:W.2d 254 (Tex. Comm'n App. 1934, holding approveà); Grasso v.
Carmon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion aàopted);
American Fidelity & Casualty Co. v. McClendon, 81 S.'\'l.2d 493
(Tex. Comr'n App. 1935, opinion adopteà); Seaton V.' Pickens, 87
S.W.2d 709 (Tex. Comm'n App. 1935, opinion aâopteâ).

In Kuntz, 67 S.W.2ò at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
being bound

as for primary liability to an injured party so
that it can be sued alone prior to a judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
(i J tful ly guards against such suit. If there
is a reas.on why such provision in the contract
should not be given effect, we are unable to
think of it. Such prôvision violates no statute,
and is certainly not against public policy.

Tne rourt also gave another reason for prohibiting âirect
acticn. It said:
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Fidelity, 8l S.W.2d at 495; E,lliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ( "The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience of the insurance çompanies. ")

In addition, the rules of civil prc:n~~dufe prohibit joinder
of a liability or indemnity insurance cpmpany unless the company
is by statute or contract directly liable to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster _v. Isbell,
LOO S.W.2d 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made a beneficiary of the
insurance contract by statute or thè t~-rs áf the pOlicy). Of
course, such a rule leaves open an avenue for joinder in the case
of, r~quired policies if the court holds that the poiicy providesfor direct liability.
B. Compulsory Insurance and Direct Action in Texas

"When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in súch a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person."
Annot., 20 A.L.R.2d 1097 (195l). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 s. W. 2d 770, 775
( Tex. 1983) ( II There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law
implies that all potential claimants resulting from automobile
accidents are intended as beneficiaries of the statutorily required
aûtomobile liability coverage. ")

In Texas, a determination of whether a 'claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937)rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurerl sclaim that it should not be joined because juries
are more likely to award verdicts against insurance comp¡:mies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston:
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d 696, 697 (Tex. Cornan App. 1940, opinion adopted). The
court held that this language precluded any cause of action
against the insurer until an obligation arose from a re~di tion of
a final judgment against the insured. Id. See also Grasso, 81
S.W.2d 842 (same in regards to art. 911b, § 13)¡American Fidelity,
81 S.W.2d 493 (same in regards to art. 9lla, § 11). - -
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey, 223
So.2d 713 (Fla 1969). The court began its analysis by saying the
state i s Financial Responsibility. law ~as, evidence that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the insur§d acquired the insurance
as a means of discharging his obligatio.ns that may accrue to
members of the public arising out of his negligent o'peration of a
motor vehicle. Viewed in this light the: court held "there existssufficient reason to raise by operation 'of law the intent to
benefit injured third parties and thus~-rendEir motor ve1'icle
liability insurance amenable to the thlrd pa.rty beneficiary
doctr ine. " Id. at 716. As noted earlier, Texas h¿s already
taken this step via the Childress case.

Ho~ever, the Florida court recognized this was only the
first step. They still had to decide when the injured party
could exercise his right to sue on the contract. Id.

It recognized liability of the insured was 

a conditionprecedent to liability o.f the insurer, but it felt that this did
not h-ave the effect of postponing liability until a jUdgment had
been rendered against the insured. Id. at 7l7.

The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they coll.ide with
the public interest. Id. The court believed that "no action"
clauses greatly hindered an injured person i S right to an adequate
"remedy by due course of law without denial or delay." Id. It
reèognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits, but it cannot unreasonablyburden the injured person iS .rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party i s rights through a "no action" clause. Id. at 718.--

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the -losst but the court felt
that a stage has "'been reached where juries are more mature. II
Id. It also felt that candid admissions of existence and policy
lLmits of insurance would benefit insurers by limiting their
policy judgment paYments oecause the opposite approach "may often
mislead juries to think insurance coverage is greater than it
is."

~

As additional reasons for authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason
why insurance companies should be exempt from the law in that
respect.
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possible that our legislature ~ould follow the Florida legislature i s
course of action. Insurance lobbies seem to be strong and
powerful. Unless they really believe that direct action is in
their best interests, it is a good bet that they would be on the
doorsteps of the capitol immeàiately following an adverse decisionin this regard. -
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M,EMORANDUM

TO: Judge Robertson

FROM ~ Eddie Holter
DATE ~ October 30, 1986

RE: Direct Action Against InsureL

A. eackground on Texas Law

Early Texas cases held that an insurer might be joined as a
defendant in the case of a liability pOlicy. ~~erican AutomObile
Insurance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ. ADD. - San _
Antonio 1920, writ ref'd) (following the rule that joindêi- ls
proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance): Monzingo v. Jones, 34 s. W. 2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ) (same èut also indicating
that pOlicy language that insurer was not liable untilaft,er
juàgment has been awarded against lnsured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 8l S.W.2d 488 (Tex. Corn'n App. 1935,
opinion adopted) started a trend toward holding that "no action"
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v. Spence, 67
S.'vL2d 254 (Tex. Corn'n App. 1934, holàing approved); Grasso v.
Cannon, 81 S.W.2d 485 (Tex. Corn'-n App~ 1935, opinion aàopted)¡
American Fidelity & Casualty Co. v. McClendon, 81 S.\'l.2d 493
(Tex. Comm'n App. 1935, opinion adopted): Seaton V. Pickens, 87
S.W.2d 709 (Tex. Corn In App. 1935, opinion adopteà).

In Kuntz, 67 S.W.2ò at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
be ing bound

as for primary liability to an injured party so
that it can be sueà alone prior to a judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
(iJt fully guards against such_ suit. If there
is a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.

The court also gave another reason for prohibiting direct
action. It saià:
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Fidelity, 81 S.W.2dat 495; E'lliot v. Lester, l26 S.W.2d 756,758
(Tex. Civ. App. - Dallas 1939, no writ) (liThe procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience of the insurance companies.")

In aãdition, the rules of civil prçiê.edu,re prohibit joinder
of a liability or indemnity insurance company unless the company
is by statute or contract directly liable to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster:v. Isbell,
lO.o S.W.2d35.o (Tex. 1937) (holding t~at insurer may not be joined
unless the injured party shows he was made a beneficiary of the
insurance contract by statute or the 0ms c!f the pOlièy). Of
course, such a rule leaves open an avenue før joind~r in the case
of required policies if the court holds that the pólicy provides
for direct liability.
B. Compulsory Insurance and Direct Action in Texas

"i;lhen ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the P9licy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person. II
Annot., 2.0 A.L.R.2d 1097 (l951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S. W. 2d 770, 775
(Tex. 1983) ( "There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law
implies that all potential claimants resulting from automobile
accidents are intended as beneficiaries of the statutorily required
aùtomobile liability coverage.")

In Texas, a determina.tion of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v. Morgan, 1.07 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurer i s claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d 696,_ 697 (Tex. Comm'n App. 1940, opinion aãopted). The
court held that this language precluded any cause of action
against the insurer until an òbiigation arose from a rendition of
a final judgment against the insured. Id. See also Grasso, 8l
S . w. 2d 842 (same in regards to art . 9l1S-§ l3); American Fidelity,
81 S. W. 2d 493 (same in regards to art. 91la., § ll).
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey. 223
So.2d 713 (Fla 1969). The court began its analysis by saying thestate's Financial Responsibility law was: evinence that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the insured acquired the insurance
as a means of discharging his obligations that may accrue to
members of the public arising out of his negligent operation of a
motor vehicle. Viewed in this light the; court held "there exists
sufficient reason to raise by operatiøn 'of law the intent to
benefit injured third parties and thuSj.:.renà~r motor vehicle
liability insurance amenable to the third pa.rty beneficiary
doctrine. " Id. at 716. As noted earlier, Texas h~* already
taken this step via the Childress case.

However, the Florida court recognized this was only the
first step. They still had to deciàe when the injured party
could exercise his right to sue on the contract. Id.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured. Id. at 7l7.

The court felt that since insurance had always been heavilyregulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. Id. The court believed that "no actionll
clauses greatly hindered an injured person i s right to an adequate
"remeày by due course of law without denial or delay. II Id. It
reèognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits, but it cannot unreasonably
burden the injured person iS rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party i s rights thro.ugh a "no action II clause. Id. at 7 LS.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a ßtage has "been reached where juries are more mature. II
Id. It also felt that candid admissions of existence and policy
limits of insurance woulõ benefit insurers by limiting their.
policy judgment payments because the opposite approach IImay often
mislead juries to think insurance coverage is great~r than it
is. II

As aàditional reasons for' authorizing direct action, the
court cited the fact that the rules of joinàer were adopted with
the purpose of avoiding mul tiplici ty of suits. It saw no reason
why insurance companies should be exempt from the law in that
respect.
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,-
possible that our legislature would follow the Florida legislature's
course of action. Insurance lobbies seem to be strong and
powerful. Unless they really believe that direct action is in
their best interests, it isa good bet that they would be on the
doorsteps of the capitol immediately fOll9winS an adverse decision
in this regard.
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