
SUPREME COURT ADVISORY COMMITTEE
JULY 15, 1989 MEETING

AGENDA

1. Approval of Minutes of May 26-27, 1989, meeting.

2. Report on "Sealed Records" Special Project on Family Law section:
Kenneth Fuller (Tabled at last meeting)~ Report on Reorganization of TRAP: Mike Hatchell & Rusty McMains

4. Report on TRAP 1: Mike Hatchell and Rusty McMains

5. Report on TRAP 4 : Mike Hatchell and Rusty McMains

6. Report on TRAP 9: Mike Hatchell and Rusty McMains

7. Report on TRAP 20: Mike Hatchell and Rusty McMains

8. Report on TRAP 47 & 49: Elaine Carlson

9. Report on TRAP 40: Mike Hatchell and Rusty McMains

10. Report on TRAP 51 & 53 : Mike Hatchell and Rusty McMains

11. Report on TRAP 52 : Mike Hatchell and Rusty McMains

12. Report on TRAP 82 : Mike Hatchell and Rusty McMains

13. Report on TRAP 90 question of pUblication if writ granted (delete
last phrase of current rule): Mike Hatchell and Rusty McMains

14. Report on TRAP 130: Mike Hatchell and Rusty McMains

Mike Hatchell and Rusty15. Report on TRAP Section 17 Heading:
MèMains
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16. Report on TRCP 13: Frank Branson
-

17.
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20.

21.

22.

Report of "Direct Actions" Special Subcommittee on TRCP 38 (c) and
TRCP51 (b): Broadus Spivey and David Beck

Report onTRCP 57: David Beck

Report on TRCP 120a burden of proof and proof by affidavits:
David Beck

Report on TRCP 166 and 166b: Professor Dorsaneo

Report on TRCP 237a: Professor Dorsaneo

Special Subcommittee Report on TRCP 278: professor Edgar, Gilbert
Low and Tom Ragland



23. Report on TRCP 299 and 299a: J. Hadley Edgar

24. Report on TRCP 305: Harry Tindall

25. Report on TRCP 308a: Harry Tindall

2.6. Special Subcommittee Report on TRCP 329 (b): Harry Tindall, Mike
Hatchell & Professor Dorsaneo

27. Special Subcommittee Report on TRCP 330: Elaine Carlson, Charles
Herring, and Tom Davis

28.

29.

30.

3'1.

32..

c

Report on TRCP 749: Elaine Carlson

Report on TRCP 534: Anthony Sadberry _ ". . IJ,l ~

Form Subcommittee regarding House Bill~ ~~

Form Standing
Rules

SUbcommittee on Multi-County and Multi-District
..'

Form Special Subcommittee for
Review of Texas Rules of Civil
Rules of Civil Procedure

Comprehensi ve
Procedure in

Reformattin~ and
order of Federal

Form Splaoial ßubGuiiuil..LLi:\= Lv i.olLiLine all trial "notice" ~~
"service" rules in a single rule, e.g.TRCPi 2!ia & 72.

34. Other new business.



INDEX

00001-00010 Minutes of May 26-27, 1989 meeting.
00011-00016 Letters regarding SB 874, SB 1013 and HB 2223

00017-00120 ' Redlined Rules Approved at May 26-27, 1989 Meeting

00121-00127 "Sealed Records" special Project on Family Law
Section

00131-00132

00133-00136

00136A

00137-00138

00139-00166

000167-00174

00175-00209

00210-00220

00221-00222

00223

00224

00225-00235

00236-00237

00238-00242

00243-00289

00290-00315

00316-00318

00319-00320

00321-00322

00323-00331

Report on
Procedure

TRAP 1

TRAP 4

TRAP 9

TRAP 20

TRAP 47

TRAP 49

TRAP 40

TRAP 51 & 53

TRAP 52

TRAP 82

TRAP 90

TRAP 130 (a)

TRAP Section 17 Heading

TRCP 13

TRCP 38 (c)

TRCP 51 (b)

TRCP 57

TRCP 120a

TRCP 166

TRCP 166b



00332

00333-00341

00342-00343

00344-00345

00346-00351

00352-00355

00356-00392

00393-00395

00396-00401

00402-00406

00407-00409

TRCP 237a

TRCP 278

TRCP 299

TRCP 299a

TRCP 305

TRCP 308a

TRCP 329b

TRCP 330

TRCP 749

Letter regarding House Bill 1637

TRCP 534



MINUTES OF THE

SUPREME COURT AOVISORy COMMITTEE

MAY 26-27, 1989

The Advisory Committee of the Supreme Court of Texas con-
vened at 8:30 o'clock a.m. on Friday, May 26, 1989, pursuant to
call of' the Chairman.

Fridav. Mav 26. 1989:

Members present: Chair Luther H. Soules III, Justice Nathan
L. Hecht, Honorable Sam Houston Clinton, Mike A. Hatchell,
Kenneth D. Fuller, Vester T. Hughes, Jr., Honorable Raul Rivera,
John M. 0' Quinn ,Buddy Low, Anthony J. Sadberry, Honorable Stan
Pemberton, Professor Elaine Carlson, Chuck Herring, Tom Ragland,
John E. Collins, Charles Morris, Tom Davis, steve MCConnico,
Russell McMains, Gilbert Adams, Professor J. Hadley Edgar,
Franklin Jones, Jr., Thomas Black, David Beck, Pat Beard,
Professor William Dorsaneo III, Newell H. Blakely, and Broadus A.
Spivey. Also present were Chief Justice Thomas R. Phillips,
Honorable Ted Robertson, Sarah B. Duncan, and Holly J. Halfacre.

Members absent: Frank L.. Branson, Honorable Solomon Casseb,
Jr., Chief Justice Austin McCloud, Harry M. Reasoner, Justice
Linda B. Thomas, Harry L. Tindall, Sam D. Sparks, and Sam Sparks.

Discussion was had regarding SB 874 and the adverse effect
it may have on Supreme court of Texas rule making, if it is
constitutional. Committee members resolved unanimously to urge
the Governor to veto the bill.

A request for amendment to TRAP 687 (e) was reported on,
motion was made and the committee voted unanimously to recommend
that the Supreme Court promulgate thereguested amendment.

Professor Elaine Carlson reported o.n substantial progress of
the Texas Pattern Local Rules proj ect.

A request for amendment to TRAP 680 was reported on, motion
was .made, and the committee voted unanimously to recômmend that
the Supreme Court not promulgate the requested amendment.

A discussion was had regarding changing TRAP 133 n.r.e.
designations to "d. r. d." discretionary review denied. The
Committee voted unanimously not to recommend that the Supreme
Court promulgate the requested amendment.
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A report was given by Ken Fuller on Special Family Law
Project regarding purging of child abuse allegations that are not
proven and sealing of records. The Committee voted to table this
matter for future reconsideration when better PUblic information
is available for subcommittee to study.

A report was gi ven by David Beck on Code of Judicial Con-
duct, Canon 5e regarding using an active judge as arbitrator in
case not in his court and regarding settlement discussion in
cases pending in his court. Mr. Beck's committee recommended no
change. The Committee voted not to change Canon 5e, but to make
an addition to Rule 166 to permit judges to "encourage" settle-
ment at pretrial conferences.

A subcommittee report on the Rules of civil Evidence was
given by Professor Newell Blakely. A request for amendment to
TRCE 705 was made to preclude expert testimony on underlying
facts during direct examination. An additional proposal was made
orally by Professor Blakely to change to TRCE 705. Motion was
made to reject both proposals because the trial court already has
power to limit expert testimony under TRCE 403, the Committee
voted unanimously to recommend that the Supreme Court not
promulgate the reques~ed amendment.

A request for amendment to TRCE 902 (12) was reported on,
motion was made, and the committee voted 9 to 12 to recommend
that the Supreme Court not promulgate the requested amendment.

A request to repeal TRCP 184 and 184a due to redundancy with
Texas Rules of Evidence 202 and 203, was reported on, motion was
made and the committee voted 12 to 11 to recommend that the
Supreme Court repeal TRCP 184 and 184a.

A request for amendment to TRCE 604 cross referencing Texas
Rule of civil Procedure 183 was reported on. Motion was made to
table and assigned to Dorsaneo to work on and report tomorrow.

A request for amendment to civil Practice and Remedies Code
Sec. 18.031 was reported on, motion was made, and the committee
voted not to recommend that the Supreme Court promulgate the
requested amendment.

Discussion was had regarding TRCE 614 on who may be present
at deposition Dorsaneo suggested revision to Rule 166b(5) (b)
TRCP to say who may be present. The committee voted to recommend
the changes shown on page 00046. The remaining changes tabled
until tomorrow.

A request for amendment to TRCE 703 was reported on, motion
was made to table and make consistent with TRCP 166b, and the
committee voted to table and take up later with ,the report on
Rule 166 to TRCP.
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A report on Rules of Appellate Procedure was made by Rusty
McMains.

A request for amendment to TRAP 4b was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment.

A request for amendment to TRAP s-,~ was reported on. Motion
was made and the COmmittee unanimously voted for leaving the
reference to Article 4591 in the rule. Motion was made and the
commi ttee unanimously voted to' recommend all other changes be
recommended that the Supreme Court promulgate the suggested
amendment. Rusty McMains to consider Federal Rule 6a and coun-
terparts for inclusion.

A request for amendment to TRAP 40 was reported on, motion
was made and the committee unanimously voted to table.

A request for amendment to TRAP 79 wás reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 84 was reported on, motion
was made, and the cOmmittee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 184 (b) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 90 was reported on, motion
was made, and the, committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

Request was made for discussion regarding pUblication of
cases under Rule 90 and whether the Supreme Court should order
unpublished opinions published when writ of error granted at end
of agenda.

Discussion was had as to whether to include rules of profes-
sionalism in the TRCP or Texas Disciplinary Rule.s of professional
Conduct. The committee voted to recommend inclusion of the rules
in the Disciplinary RUles of Professional Conduct.

A request for amendment to TRAp 100 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 121 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

00003
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A request for amendment to TRAp 123 was reported on, motion
was made, and the committee voted 12 to 10 to recommend that the
Supreme Court not promulgate the requested amendment.

A request for amendment t.o TRAP 130 was reported on, motion
was made, and the committee voted unanimously to table for
written suggestions.

A request for amendment to TRA 136 was reported on, motion
was made, and a majority of the committee voted to recommend that
the Supreme Court not promulgate the requested amendment.

"A request for amendment to TRAP 190 was reported on, motion
was made., and the committee voted unanimousiy to recommend that
the Supreme Court promulgate the requested amendment.

Handout given on requested changes made by Sarah B. Duncan
to Rules of Appellate Procedure that were omitted from theagenda. '

Motion was made and the committee voted unanimousiy to
recommend that the Supreme Court promulgate the following re-
quested amendments: Rule 1; Rule 4; Rule 17 ; 

RUle 20; Rule 41;Rule 43; Rule 47; Rule 56; RUle 

57; Rul.e 59; Rule 72; Rule 90;Rule 91; Rule 130; Rule 133; Rule 134; Rule 135; heading Change
to Section 10; Rule 160; heading Changes to Section Twelve,
Thirteen, Fourteen, and Eighteen.

Rule 82a tabled until tomorrow.

A request for amendment to TRCP3a was reported on,' motion
was made, and the committee voted unanimously to table until
tomorrow.

A request for amendment to TRCP 5 was reported on, motion
was made, and the committee voted unanimousiy to table for report
from Professor Dorsaneo and Professor Edgar tomorrow.

A request for amendment to TRCP 21a was reported on, motion
Was made, and the committee voted 11 to 7 to recommend that the
Supreme Court promUlgate the requested amendment. The committee
discussed a three day extension when notice sent by telecopier.
Motion was made and the committee voted 9 to 6 to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 72 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promUlgate the requested amendment.

Discussion had regarding putting notice under one rule _
should be a special project. A committee is to be appointed.
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A request for amendment to TRCP 73 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 26 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment.

__-.0.- _._._

A request for amendment to TRCP 305 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP87 was reported on, motion
was made to table until tomorrow.

A request for amendment to TRCP 106 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 107 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 120a was reported on, motion
was made, and the committee voted 5 to 11 to recommend that the
Supreme court not promulgate the requested amendment. Nonethe-
less, Justice Hecht requested a proposal be made at the next
meeting on burden of proof and proof by aff idavits.

A request for amendment to TRCP 145 (1) was reported on. A
discussion was had regarding compensation for court reporter on
indigent appeals. TRCP 145 (1) provides for costs to be paid by
other party. A motion was made and the commi ttee voted unani-
mously to recommend that the Supreme Court not promulgate the
requested. amendment.

A request for amendment to TRCP 216 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment .

A request for amendment to TRCP 223 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 239 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

Meeting adjourned by Chairman Soules until 8: 30 o'clock a.m.
tomorrow.

Saturdav. Mav 27. 1989

Meeting called to order by Luther H. Soules III, Chairman.
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Members present: Chair Luther H. Soules III, Justice Nathan
L. Hecht, Mike A. Hatchell, Kenneth D. Fuller, Vester T. Hughes,
Jr., Honorable Raul Rivera, John M. O'Quinn, Anthony J. Sadberry,
Professor Elaine Carlson, Chuck Herring, Tom Ragland, John E.
Collins, Charles Morris, Tom Davis, Russell McMains, Gilbert
Adams, Professor J. Hadley Edgar, David Beck, Professor William
Dorsaneo III, Newell H. Blakely, Gilbert I. Low and Broadus A.
Spivey. Also present were Chief Jqs-tice Thomas R. Phillips,
Honorable Ted Robertson, Sarah B. Duncan, and Holly J. Halfacre.

Members absent: Frank L. Branson, Honorable Solomon Casseb,
Jr., Chief Justice Austin McCloud, Harry M. Reasoner, Justice
Linda B. Thomas, Harry L. Tindall, Sam D. Sparks, Honorable Sam
Houston Clinton, Honorable Stanton Pemberton, Steve McConnico,
Franklin Jones, Jr., Thomas Black, Pat Beard, and Sam Sparks.

Justice Nathan Hecht had oral requests for TRCP changes as
follows:

In TRAP 5c delete .reference to TRCP 317. A motion was made
and the committee voted unanimously to recommend that the Supreme
Court promulgate the requested amendment.

In TRA 74 delete the words "Supreme Judicial". Also
delete reference to "Supreme Judicial" in Criminal Case Appendix.
Holly Halfacre to do search for any other references to "supreme
Judicial". A motion was made and the committee voted unanimously
to recommend that the Supreme Court promulgate the requested
amendment.

A request for amendment to TRAP 172 wås made by Justice
Hecht changing time limits for oral argument in the Supreme Court
from 30 minutes to 25 minutes and 15 minutes to 10 minutes. A
motion was made and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

SUbcommittee Report by J. Hadley Edgar on Rules 216 - 314.

A motion was made and the committee voted unanimously to
recommend that the Supreme court promulgate the requested amend-
ment by adding the following language to TRCP 245: "A request
fôr trial setting constitutes a representation that the request-
ing party reasonably and in good faith expects to be be ready for
trial by the date requested, but no additional representation
concerning the completion of pre-trial proceedings or current
readiness for trial shall be required in order to obtàin a trial
setting in a contested case."

A request for amendment to TRCP 248 was reported on, motion
was made ,and the committee voted 6 to 4 to recommend that the
Supreme court not promulgate thé requested amendment.

A request for amendment to TRCP 254 was reported on. This
is a legislative continuance problem. No action needed by this

c: /dw4/scac/minutes/hjh -6-
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committee. A motion was made, and the cOmmittee voted unanimous-
ly not to recommend that the Supreme Court promulgate the re-
quested amendment.

A request to repeal TRCP 260 was reported on, motion was
made, and the committee voted unanimously to recommend that the
Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 269 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 278 was reported on, after a
lengthy discussion motion was made, and the committee voted
unanimously to request further study of TRCP .278 by the commit-tee.

A request for amendment to TRCP 279 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 295 was reported on, motion
was made, and the co~ittee voted unanimously to recommend that
the Supreme Court not promulgate the requesteq amendment.

A request for amendment to TRCP 296 was reported on, motion
was made, and the committee voted 11 to 5 to recommend that the
Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 298 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment. Professor
Elaine Carlson, Professor J. Hadley Edgar and Michael Hatchell
were assigned to review Rule 298 regarding possible changes to
41 (a) (1) and 54 (a) to be reported on at the next meeting.

Discussion had regarding making changes to TRCP 200 to list
in notice who will be attending. Add .same language to TRCP208
and put COmment referencing Rules 200 and 208 at the end of 614.

A .motion was made, and the committee voted unanimously to
recommend that the Supreme Court promulgate the requested amend-
ment to TRCP 166 by adding the following sentence "(g) The
Settlement of the Case. To aid such consideration, the court may
encourage settlement".

A request for amendment to TRCP 166b(e) , 166b(2) (e) (1),166b(2) (e) (2) and 166b(3) (b) was reported on, motion was made,
and the committee voted unanimously to recommend that the Supreme
Court promulgate the requested amendment.

A request for amendment to TRCP 166b(c) and (d) was reported
on, motïon was made, and the committee voted unanimously to
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recommend that the Supreme Court promulgate the requested .amend-
ment.

A request for amendment to TRCP 166b(4) was reported on,
motion was made, and the committee voted by majority to recommend
that the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 167a was reporteq on, motion
was made, and the committee voted by majority to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 168 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 169 was reported on, motion
was made to approve certain changes, and the commi ttee voted
unanimously to recommend that the Supreme Court promulgate
portions of the requested amendment.

A request for amendment to TRCP 201 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 206 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 208 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 215 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 166a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment.

A request for amendment toTRCP 87 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A subcommittee Report on TRCP 781 was given by Professor
Elaine Carlson. Motion was made and the committee voted unani-
mously to recommend that the Supreme Court promulgate there-
quested amendment.

A subcommittee Report on TRCP 523-591 was given by Anthony
Sadberry.

c: /dw4/scac/minutes/hjh -8-
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A request for amendment to TRCP 534 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 329b was reported on, motion
was made, and the committee voted unanimousiy to table same for
assignment to a special subcommittee for comprehensive review and
revision where necessary.

Upon request of Justice Hecht, a new committee was created
to study and make recommendations regarding TRCP 330, on multi
district complex litigation. Professor Elaine Carlson, Charles
Herring and Tom Davis volunteered to be on committee. A Chair
will be named and additional members will be appointed.

A request for amendment to TRCP 604 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 183 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amepdment.

A request for amendment to Rule 15a was reviewed, motion was
made and the committee voted unanimously t.o recommend that the
Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 40 was reported on and
assigned for further study to the Standing Subcommittee on Rules
of Appellate Procedure.

Michael Hatchell was named Co-chair of the Standing Subcom-
mi ttee on Rules of Appellate Procedure.

A request for amendment to TRAP 47 was reported on and
assigned to Professor Elaine Carlson as. Chair of a special
subcommittee for a report at the next meeting.

A request for amendment to Rule 49 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 130a was reported on and
assigned to the Subcommittee on Rules of Appellate Procedure for
further study and report at next meeting.
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A request for amendment to TRAP 5 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 201 (5) was reported on,
motion was made, ,and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 771 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

Meeting adjourned.

0001 0
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STATE OF TEXAS
OFFICE OF THE GOVERNOR

AUSTIN. TEXAS 78711

WILLIAM P. CLEMEN"IS, JR.
GOVERNOR June 22, 1989

Mr. Luther H. Soules, III
Soules & Wallace
Tenth Floor
Republic of Texas Plaza
l75 East Houston Street
San Antonio, Texas ,78205-2230

Dear Mr. Soules:

Thank you for your recent letter urging my veto of S. B.
874.

You will be happy to know that I vetoed this particular
piece of legislation.
Constituent input was vital to my decision and I appreciate
your interest.
Sincerely,

i\~
William P. Clements,

- Governor .

WPC: DPF / smm/ls

00011



.... ..

.....:.4.

BOB GLASGOW
STATE SENATOR

DISTRICT 22

P.O. Box 12068. Capiiol Slation
A!lstin, Trxas 78711

512/463.0122

m~e ~enate of
m~e ~tate of m exas

J'ustitt
Chairman

JURISPRUOENCE Commillee
Vice.Chairm an

FINANCE Commiltee
Member

ADMINISTRATION Commillei
STATE AFFAIRS Commillee
LEGISLATIVE BUDGET BOA,
TEXAS LEGISLATIVE COUN(

J u n e 23, 1989

Mr. luther Soules, III
10th Floor Republ ic of Te~as Plaza
17 5f .H aD s ton Street
San Anton i 0, Texa s 78205 -2230

Dear luke:

I enjoyed getting to visit with you again at the
Committee hearing on S.B. 1013. I also appreciated
your letter outl ining your thoughts on the bi 11.
As we discussed during the hearing, it appears
that part of the solution to this question regard-
ing sanctions for frivolous lawsuits would be to
have better H'nes of communication opened up be-
tween the legislature and the Supreme Court.

Again, I appreciate you taking the time to come
before the Committee to share your views.

BG/ms

Very ~ Y7'

B~æ

00012
6410 So!llhweSI Blvd., Sle. 109

Fi. Worlh, Texas 76109
:H 7/763-0259

505 N. Graham
Siephenville. Texas 764

817/965.5069



P.O, BOX 2910

AUSTIN, TEXAS 78768.2910
512-463-0532

State of CZxas
C¡ouse of %preseILtative§

200 NAVARRO
SAN ANTONIO, TEXAS 78205

512-225-3141

ORLANDO L. GARCIA
ST ATE REPRESENTATIVE

DISTRICT 1 1 5

June 20, 1989

Luther H. Soules, III
Tenth Floor
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Mr. Soules:

As you. know, the 71st Legislature has concluded
its ,Regular Session. Previously you communicated
your'concern and interest regarding House Bill
2223 by Representative Culberson and Senate Bill
1013 by Senator Krier relating to frivolous
lawsuits. Please be advised that the Legislature
did not pass either of, these bills.
Again, thank you for your communication and
interest in our state government. Your
participation in our government is an integral
part of the democratic process. If I or my staff
may be of assistance to you on any matter pending
before the Legislature or any state agency, please
call me.ve;;¡i~~
~ L. GARIA
State Representative

Or.G/hac

COMMITTEES:
APPROPRIATIONS . CORRECTIONS, CHAIRMAN OF BUDGET 8i OVERSIGHT 00013



m~e ~enafe of
m~e ~tate of mexas

CHAIRMAN:
Intergovernmental Relations

MEMBER:
AdminIstration
Health and Human Services
State Affairs

HUGH PARMEIi
DIstrict 12
Fort Worth

June 9, 1989

Mr. Luther H. Soules II!
Republic of Texas Plaza
175 East Houston Street, 10th Floor
San Antonio, Texas 78205-2230

Dear Mr. Soules:

Thank you~or your letter concerning SB1019 and HB2223 relating to friv-
olous 1awsu~ts. As you probably know, neither of these bills were
passed into law during the legislative session. Please be assured that
I will continue to keep your concerns with this issue in mind in the fu-
ture.

Once again, thank you for writing. Please feel free to call on me if I
may ever be of any assistance to you in the future.

L

/,
h--ll/%4~

f/.HP I ck

P. o. Box 12068 Austin 78711 512/463-0112 00014
1100 Texas Street FortWorth 76102 817/332-2444



~tate of ~exas
~ouse of l\epresentatíbes

~ustín

121

May 24, 1989

Luther H. Soules, IIi
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Dear Mr. Soules:

Thank you for your recent letter in opposition to
Senate Bill LOL3, relating to frivolous law suits,
and the companion House Bill 2223. I am always
glad to hear from interested citizens about cur-
ren'issues.
Senate Bill 1013 was left pending in the Senate
Jurisprudence comiittee. House Bill 2223 has
passed out of committ~e in the House but has not
yet been set on the House Calendar. At this late
date in the session, it is highly unlikely that
either of these bills can possibly complete the
legislative process.

I appreciate you sharing your concerns with me and
if I can be of any further assistance to you in
state government matters, please don i t hesitate to
call on me.

Sincerely,

/
Alan Schoolcraft )'
State Representative ////
AS : cb

P-u, Box 2910 . Austin. Tcxas 78769 . 15121463-0686

District Offce:
2 i 17 Pat Booker Rd.

Universal City. Texas 78148
(512) 658-0768
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\Ebr ~tatr of \Erxau

1!ouurof ltrprturntatíbru
~uutín, \Erxau ~

' COMMlITEES:
, .' APPROPRIATIONS

FINANCIAL INSTITUTIONS
Chairman, Budget

& Oversight

BETTY DENTON
1023 JEFFERSON

SUITE 203
WACO, TEXAS 76701

817/756-2650

June 6, 1989

Mr. Luther H. Soules III
Attorney at Law
lOth Floor, Republic of Texas Plaza
175 East Houston street
San Antonio, Texas 78205-2230

DearMr . Soules:'

You\.ad written me regarding 'S.B.IOl9 and H.B.
2223¡ however, S.B. lOl9 deals with schools, and I
believe that you are referring to S.B. lOl3. H.B.
2223 was sent to the calendars Commi t tee but was
never scheduled for debate. S.B. IOl3 was never
reported from Committee.

Again, i appreciate your keeping me informed of
: legi slation of interest to you. Many good bill s
were not passed this Session, since about 4,700
pieces of legislation were introduced and only about
835 were actually passed.

BD/dh
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DRAFT

TRCP 3a. Rules by other Courts

Each court of appeals, administrative jUdicial region,
district court, county court, county court at law, and probate

court, may make and amend i~ø ( local 1 rules governing practice

before such courts, provided;

(1) No change.

( (2) No time period provided bv these rules may be altered
by local rules: and)

r/.Y (3) any proposed (locall rule or amendment shall not

become effective until it is submitted and approved by the

supreme court of Texas; and

l i y (4) any proposed (local 1 rule or amendment shall not
become effective until at least thirty (30) days after its

publication in a 
manner reasonably calculated to bring it to the

attention of attorneys practicing before the court or courts for

which it is made; and

l li Y (5) all ( local 1 rules (or 

amendments 1 adopted and

approved in accordance herewith are made available upon request

to the members of the bar.

( (6) No local rule. order. or practice of any court. .other
than local rules and';amendments which fullv complY with all

reauirements of this Rule 3a shall ever be applied to determine

the merits of any matter.

(COMMENT TO 1990 CHANGE: TO make Texas Rules of civil Procedure

timetables mandatory and to preclude use of unpublished local

rules or other "standina" orders or local practices from deter-

, mininaissues of substantive merit.)
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TRCP 5. Enlargement

When by these rules or by a notice given thereunder or by

order of court an act is required or allowed to be done at or

within a required or allowed to be done at or within a specified

time, the court for cause shown may , at any time in its dis-

cretion (a) with or without motion or noti.ce, order the period

enlarged if application therefor is made before the expiration of

the period originally prescribed or as extended by a previous

order; or (b) upon motion permit the act to be done after the

expiration of the specified period where good cause is shown for
the failure to act. I /¥Jlff. /I-f. (The court) may not enlarge the
period for taking any action under the rules relating to new

trials except as stated in these rules ~i /ptøýi-øøøi /~Øwøýøt J / I-t / ~

~øf.l-ø~/ 1Øt /ØØW /f.tl-~~

(If any document) is sent to the proper clerk by first-class

united states mail in an envelope or wrapper properly addressed

and stamped and is deposited in the 
mail ØØØ/Ø~1 /øt /~øtø (on or)

be.fore the last day for filing same, the same, if received by the

clerk not more than ten days tardily, shall be filed by the clerk

and be deemed filed in time~1 /ptøýi-øøøi /~Øwøýøtl /f.~~f. /~ IA
legible postmark affixed by the United states Postal Service

shall be prima facie evidence of the date of mailing.
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(COMMENT TO 1990 CHANGE: To make the last date for mailing under

RuleS coincide with the last date for filinq.)
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TRCP 21. Motions

An application to the court for an order, whether in the

form of a motion, plea or other form of request, unless presented

during a hearing or trial, shall be made in writing, shall state

the grounds therefor, shall set forth the relief or order sought, .

(shall be served on all parties.) and shall be filed and noted on

the docket.

An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or trial, shall

be served upon (all other) 1-lfØ/Ø-ø.fØt;.Ø/'Pø-t1-ý (parties), not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

(COMMENT 
TO 1990 CHANGE: To reauire service of all described

documents on all parties. )
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~RCP 2 1a. Notice

Every notice required by these rules, (and every application

to the Court for an order,) other than the citation to be served

upon the filing of a cause of action and except as otherwise

expressly provided in these rules, më;y be served by delivering a

copy rthereof) øf. /i"'ø/tiøil-øø/øt /øf. /i"'ø/ø.øøýiøøýii/iø/'Pø/øøtÝøø.1 /Ø-Ø

i"'ø/øø-øØ/ØØ-1/'PØI to the party to be served, or "'l-ø (the party's)

duly authorized agent or "'l-ø attorney of record, either in person

or by (aqent or bv courier receipted delivery or by certified or)

registered mail, to rthe party's) "'l-ø last known address, (or by

telephonic document transfer to thepartv' scurrent telecopier

number,) or it may be given in such other manner as the court in

its discretion may direct. Service by mail shall be complete

upon deposit of the paper, enclosed in a postpaid, properly

addressed wrapper, in a post office or official depository under

the care and cu.stody of the United states Postal Service.

Whenever a party has the right or is required to do some act øt

iø-ltø / øøøø /ptøøøøø.l-ýiwø within a prescribed period after the
service of a notice or other paper upon him and the notice or

paper is served upon by mail (or bv telephonic document

transfer), three days shall be added to the prescribed period.

ii rNotice) may be served by a party to the suit, øt /"'l-ø ranl
attorney of record, øt/'P1/i"'ø/ptø'røt l1 sheriff or constable, or
by any other person competent to testify. (The party or attorney

of record shall certify to the cou.rt compliance with this rule in

writinq over siqnature and on the filed instrument.) A ýlti-iiøýi
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by Lä party or) an attorney of record, or

officer, or the affidavit of any person showing

of a notice shall be prima facie evidence of the fact of

service.. Nothing herein shall preclude any party from offering

proof that the notìce or document was not received, or, if-

service was by mail, that it was not received within three days

,from the date of deposit in a post office or official depository

under the care and custody of the United states Postal Service,

and upon so finding, the court may extend the time for taking the

action required of such party or grant such other relief as it

deems just. The provisions hereof relating to the method of

service of notice 'are cumulative of all other methods of service

prescribed by these rules. V/;.ýi If.Yi;.;.;. ItýJ1-;.;. l;itøýiø;. I1Øt /ýiøf.irt;.

øt I ;.;.týirt;./~ý It;.wi;'f.;.t;.ø/~_i1-J I ;.ýJrtYi/ýiøf.irt;.1 øt I ;.;.týirt;./~_ý I _1-;.Ø/~;.

Yi_ø/~ý I rt;.tf.i1i;.ø/~_i1-1

(COMMENT TO 1990 CHANGE: Deliverv means and technoloaies have

sianificantlv chanaed since 1941 and this amendment brings

approved service practices more' current. )
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TRCP 26. Clerk's Court Docket

Each clerk shall also keep a court docket ina ý1øi-i- /fJøýJ;i~

fJøø't (permanent record) /.;i that l'ø shall ø;i'tøt (includel the

number of the case and the names of parties, the names of the

attorneys, the nature of the action, the pleas, the motions, and

the ruling of the court as made.

(COMMENT TO 1990 CHANGE: To conform to modern technoloqies for

keepina of permanent records bv clerks.)

00023



TRA 54. Time to File Record

(a) In civil Cases -- Ordinary Timetable. The transcript

and statement of facts, if any, shall be filed in the appellate

èourt within sixty days after the judgment is signed, or, if a

timely motion for new trial or to modify the judgment has been

filed by any party (or if any party has timelY filed a request 

for findinqs of fact and conclusions of law in a non;ury case),

within one hundred twenty days after the jUdgment is signed. If

a writ of error has been perfected to the court of appeals the

record shall be filed within sixty days after perfection of the

writ of error. Failure to file either the transcript or the

statement of facts within such time shall not affect the jUris-
diction of the court, but shall be ground for dismissing the

appeal, affirming the judgment appealed from, disregarding

materials filed, or applying presumptions against the appellant,

either on appeal or on the court's own motion, as the court shall

determine. The court has authority to consider all timely filed
transcripts and statements of facts, but shall have no authority

to consider a late filed transcript or statement of facts, except

as permitted by this rule.

(b) In Criminal cáses - Ordinary Timetable. The transcript

and statement of facts shall be filed in the appellate court

wi thin sixty days after the day sentence is imposed or suspended

in open court or the order appealed from has been signed, if a

motion for new trial is not filed. If a timely motion for new

trial is filed, the transcript and statement of facts shall be

filed within one hundred rtwentv) days after the day sentence is
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;~~pOSêdorsuspended in open court or the order appealed from has

signed.

(c) No change.

ECOMMENT TO 1990 CHANGE: To make the appellate timetable for.

non-;urv cases conform more to that in ;urv cases. To conform

iaragraph (b) to the rule amendment adopted. by the Court of

eriminal Appeals.)
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TRCP 67. Amendments to Conform to Issues Tried without
Obj ection

When issues not raised by the pleadings are tried by express

òr implied consent of the parties , they shall be treated in all

respects as if they had been raised in the pleadings. In such.

case such amendment of the pleadings as may be necessary to cause

them to conform to the 
evidence and to raise these issues may be

made by leave of court upon motion of any party at any time up to

the submission of the case to the Court or jury, but failure so

to amend shall not affect the result of the trial of these

issues; provided that written pleadings, before the time of

sUbmission, shall be necessary to the' submission of øp'#rtf.øJ.

f.øø~'#ø rquestions), as is provided in Rules 277 and 279.

(COMMENT TO 1990 CHANGE: Textual corrective change onlv.)
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Filing Pleadings: Copy Delivered to All Parties or

Attorneys

tAl ~ø~øýøt /~~ý party (whol files, or asks leave to file
iipleading, plea, or motion of any character which is not by

or by these rules required to. be served upon r all . other
iliø /~~ýøt-tø /tJ~tiý/ /liØ shall at the same time øiiViøt

¡!Îi1.iver (bvanv method approved for service in Rule 21a to) øt

1,.1-/./iø f-liØ/~~ýØt-tØltJ~tf-ý (all ~arties notreauired to be served)
ør their ~f-f-øt~øýl-tY rattorneys) of record a copy of such pl.ead-

ing,plea, or motion. The rpartv orl ~f-f-øt~øý /øt '/~ýLf-liØt/.t.Ø~
tøptø-tø~f-~f-iýø/øt/-týLrfli attorney rof record), shall certify to the
court (compliance with this rule in writinq over siqnature) 

on

the filed pleading, (plea or motion). i~týltif-/.~W/øýØt/li/.-t/pØt-tØ~f

~1- / -tiW~"f-ýLtØ/ /f-li~f-lliØ /li~-t / rfø-øtJJiø~ /ýI/"f-li /f-liØ /tJtøýi-t/.ø~-t / øt If-lii;.

týL1-ø. If there is more than one ~~ýøt;.ø (other) partYØ-~~ /f-li;
~~ýøt;.ø/pø-ttiø;./~t; represented by different attorneys, one copy
of such pleading shall be delivered or mailed to each attorney,

t;tJtø-t;~f-/.~w/f-li;/~~ýØt-tø/p~tii;;./ but a firm of attorneys ~-t-tørfif

Ø-f-;~//.Ø/tliØ/rf~-t; shall count as one. ~øf-/-øØtØ/f-li~~/tØýLt /rføpi;-t

øt /~~ý /P1-ø~~/.~W/ /P1-ø~t/øt /-øøiiø~ /-tli~1-1- /'P; /tøchýLitø~ /f-ø /'PØ /týLtf

~/.-tli;~/f-Ø / ~~ýøt-tØ/tJ~tf-/.;;./ / ~~Ø/ it /f-liØtØ/'PØ/-øØt;/f-li~~/ tøýLt / ~øýøt-tø

tJ~tf-iø-t / / tøýLt / rføtJ/.ø;./ øt / -týLrfli/p1-ø~~iøW/ ;.Vi~1-J/'PØl ~øpø-tif-ø~/ýliili/tli;

rf1-;tl /øt /rføýLtf-/ /~~Ø /f-liØ /tJ~tiý /ti1-/.~W /f-liØ-ø/ /øt /Ø-;.r/.~W /1-;~ýø /f-ø

t /.1-Ø/f-liØ-ø/ / -tliØ-1-1-/ ititøt-ø/ ~1-1-/ ~~ý;t;.Ø/p~tf-/";-t/ øt /f-liØ/.t / ~f-f-øt~øý;./øt

tørføtø / tli~ t /;.ýLrfli / rføpiø;. /liØ- ý; / 'Pøøti / ~øPø;. i f-ø~ / ýli f-li / f-liØ / rf 1- ;tr I ( /1li;

rføtJi;;. /-tli~1-1- /'P; f~øi/.ýøtø~ /'Pý /f-li; /rf1-;tr /f-ø f-li; /t/.t-tf- /tøýLt
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ø.~j)¡'j.rtø.ti'tø / øtitj.t¡.øØ/'tViøtøtø J / ø.tiØ/ j.ti / ØlArtVi rtø.øø /tiø / rtø~j.øø / øViø.J.¡. røø

tørAlAj.tøø /tø /'PØ tøø.j.¡.øø /øt /Øø¡.j.ýøtøø /'tø /tViø /ø.Ø1ØtØØ /~ø.ttj.øø /Ør

t'(øj.r /ø.ttØrtiØ1Ø/'P1 /t'(Ø/ø.ttØttiØ1 /tVilAØ /tj.¡'j.ti~ /tViØ/~¡.øø.øj.ti~. After

ronel ø. copy of a pleading is furnished, tø /ø.ti /ø.ttØrtiØ1J /Viø
La party) cannot require another copy of the same pleading 'tø /'PØ

tlAttij.øViøØ/tØ/Vij.~ (without tendering reasonable charqefor copying
and delivering.)

(COMMENT TO 1990 CHANGE: To require service on all parties.)
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73. Failure to 11ftýi!-;,Vi (Serve or Deliver) Copy of Pleadings

If any party fails to 11ftýi!-;,Vi (serve or deliver) the ~~1Øt;,Ø

"l (other partiesl W!-iVi a copy of any pleading, (l)lea. or.

these rules and) in accordance with

Z'ptøøø~!-ýiw/t1f1-ø (Rules 21a and 72 
respectively) , the court may

discretion, øýi/-;øi!-øýi/ (on notice and hearinq) order all

any part of such pleading stricken, direct that such party

.,IJia.ll not be permitted to present grounds for relie.f or defense
t;!i'):';W

¡;ilÇ)til;ained therein, require such party to pay to the ~~1Øt;,ø/ý)ø.ti"l

¡¡~~l;her . parties 1 the amount of reasonable costs and expenses

E!~nCluding attorneys fees) incurred as a result of the failure,

¡d1+t(vA1-1f~!-ýiw/~iiøtýiø"l/1ØØ;,/ or make such other order with respect to

~be failure as may be just.

(COMMENT TO 1990 CHANGE: To provide sanctions for the failure to

serve all parties . )
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TRCP 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)

2. Burden of Establishing Venue

(a) (No change. )

(b) Cause of Action.. It shall not be necessary for a

claimant to prove the meritli of a cause of action, but the

existence of a cause of action, when pleaded properly, shall be

taken as established as alleged by the pleadings ( . ) J /~øt/W 1!hen

the (defendant specificallY denies the) rt:¡"Ø-I-jiØ-ýr't/Ø venue allega-

tions) Ø-tø / ø-pøøl-tl-øØ-7-7-ý / ~øýi1-ø~/ the -p7-øØ-~øt r claimant J is re-

quired, by prima facie proof as provided' in paraqraph 3 of this

rule, to support lil-Ø r such J pleading that the cause of action
taken as established bv the pleadinqs, or a part tliØtØØtof such

cause of action, accrued in the county of suit. /~ý /ptl-jiØ- lt.Ø-øl-ø

-ptøøt / Ø-ø /-ptØ11-~Ø~ / l-ýilpØ-tØ-wtØ--Pli /7l / øt /'tlil-;. /tø7-øJ If a defendant

seeks transfer to a county where, the cause .of action or a part

thereof accrued, it shall be sufficient for the defendant to

plead that if a cause of action exists, then the cause of action

or part thereof accrued in the specific county to which transfer

is sought, and such allegation shall not constitute an admission

that a cause of action in fact exists. i But the defendant wliØ

;.øø'tø /'tø /ttØ-ýiøtøt / Ø- / øØ-;.ø /'tø / ø. / øø1)ýi'tý /WliØtØ /tliØ / øØ-1)øø / øt / Ø-ø'tl-øýi/

øt /pØ-t't/'tliØtØØt/ /Ø-øøt1)ø~ shall be required to support his jiø'tl-ø~
pleading, by prima facie proof as provided in paragraph 3 of this

rule, that.. if a cause of action exists, it or a part thereof

accrued in the county to which transfer is sought.
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(c) (No change.)

3. Proof

(a) Affidavit and Attachments. All venue 
facts, when

properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact is specifically

denied, the party pleading the venue. fact must make prima facie

proof of that venue fact ( : provided . however. that no party shall

ever. be reouired for venue purposes to support bV Drima facie

proof the existence of a cause of action or part thereof . and at

the hearino the pleadinasof the parties shall be taken as

conclusive on the issues of existence of a cause of action.
prima facie proof is made when the venue facts are properly

pleaded and an affidavit, and any duly proved attachments to the

affidavit, are filed fully and specifically setting forth the

facts supporting such pleading. Affidavits shall be made on

personal knowledge, shall set forth specific facts as would be

admissible in evidence, and shall show affirmatively that the

aff iant is competent to testify.

(b) The Hearing. (No change.)

(c) (No change.)

.. . No Jury. (No' change.)

5. No Rehearing. (No change.)

6. (No change.)

(COMMENT TO 1990 CHANGE: To clarify that no proof of anv kind is

reouired of any Dartv to establish any element of a .cause of
action or part thereof : proof is restricted to place. if anv. and
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the pleadinqs establish all other elements and may not be contro-

verted for venue purposes as to the existence of a cause of

action or part thereof.)
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TRCP 106. Method of Service.

(a) (No change.)

(b) Upon motion supported by affidavit stating the location

of the defendant's usual place of business or usual place øt of-

abode or other place where the defendant can probably be found

and stating specifically the facts showing that service has been

attempting under either (a) (1) or (a) (2) at the location named in

such affidavit but has not been successful, the court may author-

ize service

(1) (No change.)

(2) (No change.)

rCOMMENT TO 1990 CHANGE: Textual corrective chanqe only. 1 
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TRCP 107. Return of ~tt~ttø~ r Service)

(No change.)

(No change.)

No default Judgment shall be granted in 

any cause until the-
citationr. or Qrocess under Rule 108 or 108a.) with proof of

service as provided by this rule r or bv Rule 

108 or 108a), or as
ordered by the court in the event citation is executed under Rule

106, shall have been on file with the clerk of the 

court ten
days, exclusive of the day of filing and the day of judgment.

(COMMENT TO 1990 CHAGE: To state more directly that a default

ent can be obtained when the defendant 

has been served with
rocess in a forei n countr ursuant to the rovisions of Rule

108 or 108a.)
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Rule 166. pre-Trial Procedure; Formulating Issues
In any action, the court may in its discretion direct the

attorneys for the parties and the parties or their duly author-

ized agents to appear before it for a conference to consider:

fa) All dilatory pleas and all motions and exceptions

relating to a suit pending;

(b) The simplification of the issues;

(c) The necessity or desirability of amendments to the

pleadings;

(d) The possibility of obtaining admissions of fact and of

documents which will avoid unnecessary proof;

(e) The limitation of the number of expert witnesses;

(f) The advisability of a preliminary reference of issues

to a master or auditor for findings to be used as evidence when

the trial is to be by jury.

((q) The Settlement of the case. To aid such consideration.

the court may encouraqe settlement.)

LwY lh Such other matters as may aid in the disposition of
the action. The court shall make an order which recites the

action taken at the pre-trial conference, the amendments allowed

to the pleadings, the time within which same may be filed, and

the agreements made by the parties as to any of the matters con-

sidered, and which limits the issues for trial to those not

disposed of by admissions or agreements of counsel; and such

order when entered shall control the subsequent course of the

action, unless modified at the trial to prevent manifest injus-

tice. The court in its discretion may establish by ru'le a
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pre-trial calendar on which actions may be placed for considera-

tion as above provided and may either confine the calendar to

j~ry actions or extend it to all actions.

(COMMENT TO 1990 CHANGE: To add a new 1)araqraph (q) to express

the ability of the trial courts at pr~trial hearinqs to encourage

settlement. )
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illllli:L6 6a. sumary 
Judgmen t

fa) (No change)

(b) (No change)

(c) (No change)

(d) AppendiiØ$rcesl, References and Other Use of Discovery

otherwise on File.
Discovery products not on file with the clerk may be used as

'Îør summary iudgment evidence if copies of the material.

:11~~ndices containinq the evidence. or a notice containing

i¡lj,Eecific references to the 
specific discoverv or specific

r:ilêferences or other instruments. is served on all parties
i,lÒ9.ther with a statement of intent to use the specified
,I~~covery as summary iudèrent proofs: (i) at lea.st twenty-one

¡~?lJ days before the hearinq if such proofs are to be used to

;~i.pport the summary iudament: or (ii) at least seven (7) days

i~~fore the hearing if such proofs are to be used to oppose the

li.~marv i udqment .

l~y .ú Case Not Fully' Adjudicated on Motion. If on

under this rule judgment is not rendered upon the whole

or for all the relief asked and a trial is necessary, the

at the hearing of the motion, by examining the pleadings

evidence before it and by interrogating counsel, shall if

ascertain what material facts exist without substan-

controversy and what material facts are actually and in good

controverted. It shall thereupon make an order specifying

.that appear without substantial controversy, including
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the extent to which the amount of damages or other relief is not

in controversy, and directing such further proceedings in the

action as are just. Upon the trial of the action the facts so

specified shall be deemed established, and the trial shall be

conducted.

1Ø1 (f) Form of Affidavits; Further Testimony. Supporting

and opposing affidavits shall be made on personal knowledge,

shall set forth such facts as would be admissible in evidence,

and shall show affirmatively that the affiant is competent to

testify to the matters stated therein. Sworn or certified copies

of all papers or parts thereof referred to in an affidavit shall

be attached thereto or served therewith'- The court may permit

affidavits to be supplemented or opposed by depositions or by

further affidavits.. Defects in the form of affidavits or attach-

ments will not be grounds for reversal unless specifically
pointed out by objection by an opposing party with opportunity,

but refusal, to amend.

111 (q) When Affidavits are Unavailable. Should it appear

from the affidavits of a party opposing the motion that he cannot

for reasons stated present by affidav.it fact.s essential to
justify his opposition/ the court may refuse the application for

jUdgment or may order a continuance to permit affidavits to be

obtained or deposi tions'to be taken or discovery to be had or may

make such other order as is just.

1w1 (h) Affidavits Made in Bad Faith. Should it appear to
the satisfaction of the court at any time that any of the affida-

vi ts presented pursuant to this rule are presented in bad faith
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for the purpose of delay, the court shall forthwith

the party employing them to pay to the other party the

of reasonable expenses which the filing of the affidavits

him to incur, including reasonable attorney' sfees, and

offending party or attorney may be adjudged guilty of con-.

¡:Ê~OMMENT TO 1990 CHANGE: This 
amendment provides a mechanism for

l;Sinq previously non-filed discovery in summary judqment prac-

itice. Such proofs must all be filed in advance of the hearing in

accordance with Rule 166a. Paraqraphs (d) throuqh (g) are

illè~umbered (e) through (h).)
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TRCP 166b. Forms and Scope of Discovery; protective Orders;

Supplementation of Responses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in-

accordance wi th these rules, the scope of discovery is as

follows:

a. In General. (No change.)

b. Documents and Tanqible Thinqs. (No change.)

c. Land. (No change.)

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable becaus.e the information is relevant

to the subject matter in the pendiTlg action but which was

acquired or developed in anticipation of litigation and the

discovery of the identity of experts from whom the informa-

tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of

the identity and location (name, address and telephone

number) of an expert who may be called as a witness,

the subject matter on which the witness is expected to

testify, the mental impressions and opinions held by

the expert and the facts known to the expert (regard-

less of when the factual information was acquired)

which relate to or form the basis of the mental impres-

sions and opinions held by the expert. The disclosure
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of the same information concerning an expert used for

consultation and who is not expected to be called as

a(n expert) witness at trial is required if the

ØtpØttf~ IwØt¥/ptØ~~Øt ltØt~~ 1~/~~~t~ I øtt~øt I t~/w~Ø~Ø IØt

t~ Ip~tt IØt It~Ø IØpt~tØ~~ IØt I~~ IØtpØtt Iw~Ø IJ~ ItØ I~Ø

Ø~~~øø I~~ I~ Iwtt~Ø~~1 (consulting expert's opinion or

impressions have been reviewed bv a testifying expert.)

(2) Reports. A party may also obtain discovery

of documents and tangible things including all tangible

reports, physical models, compilations' of data and

other material prepared by an expert or for an expert

in anticipation of the expert's trial and deposition

testimony. The disclosure of material prepared by an

expert used for consultation is required even if it was

prepared in anticipation of litigation or for trial

ýI~Øtil ttltØt~~/~I~~~t~/øttrløt I t~lýI~Ø~ØIØt I t~/p~ttIØtlt)lØ

Øpt~tØ~~ I Øt I ~til ØtpØttlw~Ø I t~/tØ I~ØI Ø~~~Ø~I ~~ I ~/wtt~Ø~~1

(if the consulting expert's opinions or impressi.ons

have been reviewed bv a testifvinq expert.)

(3) Determination of status. (No change.)

(4) Reduction of Report to Tangible' Form. (No

change. )

f. Indemnitv. Insuring and Settlement Agreements.

(No change.)

g. statements. (No change.)

h. Medical Records;" Medical Authorization. (No

change. )
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3. Exemptions. The following matters are protected from

disclosure by privilege:
a. Work Product. (No change.)

b. Experts. (No change.)

c. witness statements. The written statements of poten-

tial witnesses and parties, j.f. If-lfØ./ ~14f-ØØØýr't lýJø.~ (when 1 made

subsequent to the occurrence or transaction upon which the suit

is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the

prosecution or defense of the claims made j.ýJ (a part of) the

pending litigation, except that persons, whether parties or not,

shall be entitled to obtain, upon request, copies of statements

they have previously made concerning the action or its subject

matter and which are in the possession, custody, or control of

any party. The term "written statements" includes (i) a written
statement signed or otherwise adopted or approved by the person

making it, and (ii) a stenographic, mechanical, electrical or

other type of recording, or any transcription thereof which is a

substantially verbatim recital' of a statement made by the person

and contemporaneously recorded. (For purpose of this paraqraph a

photograph is not a statement.)

d. Party communications. Vlj.f-lf If-lfØ I øtrlø~f-j.rpýJ I øf. I cfj.~rlØýrØtf

Ø-~~Øl r¡rpøø~ýJj.rlø.f-j.rpýJ~ l~tØ~ø.tØcf/~t I rpt If. rpt I øt~øtf-~ J I Ø-ýJcfl rpf-lføt I cfj.~rlrpýrf

øtø.~¡Ølrll£ommunications between agents or representatives or the

employees of a party to the action or communications between a

party and that party's agents, representatives or employees" ýJlføýJ

øø.cfø 1~~~~;.ø.~øýJf- If-'rp If-lfØ I ørlrl~ttøýJrlø I rpt If-tø.ýJ~ø.rlf-j.rpýJ 1~~rpýJ lýJlfj.rllf If-lfØ
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;.-øf.f.lf.;. I 'PØ-;.'lrfJ I Ø-ýirf I f.ýi I Ø-ýitf.øf.-pØ-tf.øýi I øf. I t'f;.I-ptØ;.Ø4-øtf.Øýi I øt I rføf.øýi;.;.

øf. It'f'l I ølØ-f.~;. 1~Ø-rfØ I Ø- 1-pØ-ttl øf. It'f'l I-PØýirff.ýi~ I lf.tf.~Ø-tf.Øýil (when made

subseauent to the occurrence or transaction upon which the suit

is basedl and in connection with the prosecution. investiaation

or defense of the particular suit. or in anticipation of the-

prosecution or defense of the claims made iti fa part of) the

pendint( litigation. (This exemption does not include communica-

tions prepared bv or for experts that are otherwise discover-

able. J For the purpose of this paragraph, a photogra~h is not a

communication.

e. other Privileged Information. Any matter protected

from disclosure by any other privilege.

Upon a showing that the party seeking discovery has substan-

tial need of the materials and that the party is unable without

undue hardship to obtain the substantial equivalent of the

materials by other means, a party may obtain discovery of the

materi~ls otherwise exempt from discovery by subparagraphs c and

a.. of this paragraph 3. Nothing in this paragraph 3 shal.l be
aonstrued to render non-discoverable the identity and location of

potential party, any person having knowledge or relevant

any expert who is expected to be called as a witness in

, or of any consulting expert whose opinions or impres-
--------._--

been reviewed by a testifying expert.

Presentation of Objections. (Either an obiection or a

rotective order made b to discover shall

further su ort or action b the
the ob . ection or motion is set for hear in and
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determined by the court. Anv party may at any reasonable time

request a hearing on any obiection or motion for protective
order. The failure of a party to obtain a ruling prior to trial
on any obj ection to discovery or motion for protective order does

not waive such objection or motion.) In t(4~tiØti~1-tií r.obiecting).
to an appropriate discovery request within the scope of paragraph

2, ~1-tØrf;'fl-ý I øtftftø'f'fø~ ItØ t'f'Øø trJØ:'t;'f(41 a party W'Øø I'fØØ't'f r seekinql

to exclude any matter from discovery on the basis of an exemption

or immunity from discovery, must specifically plead the

particular exemption or immunity from discovery relied upon and

(at or prior to any hearinq shall) produce ranv) evidence

rnecessarv to) support1-tií such claim reitherl in the form of

affidavits rserved at least seven days before the hearinq) or

LQ l-1-ýø testimony. Wtø'fØti'fØ~1 Ø'fI ø I'ØØØt1-tií ltø~~ø'f'fø~/~ý I ø1-t'Øøt

t'Øø ltØ~~Ø'ft1-tirl I øt I ø~~ øø'f1-tirl ItiøttýJ IIVl'ØØti I ø Itiøt'fý' 'f I ø~~ øø'f1-øti

øøtiøøtti'f It'ØØ I ~1-'føøýøtø~1-l-1-tý I øf. I ~øø~rføtit'f I øti~ I 1-'f I~Ø'fØ~ I øti IØ

'ftiØØìf.ìØI ìrfrf~~ìtý I øt I ØtØrlw'fìØ~1 I 'f~Ø'ØI Ø'fIØttØt~ØýfØl-ìØ~tlwtìýìi-ØrlØ

øt iøttøt~øý IwØt¥ltitØ~~Øtl It'ØØlwØttýf'f lø~~øøt1-ø~/rløý I~ØI'f~titiØttø~

~ý IØ~ løf.f.1-~øý1-t IØt ll-ìÝØ ItØ'ftìrfØ~ý 1'P~f.1 If the trial court

determines that an i~/~~~~/1-~'ftiøø'f1-ø~ (in camera inspection and

review bv the Court) of some or all of the ~øø~rføti'f'f r requested
discovervl is necessary, the objecting party must segregate and

produce the ~øø~rføtit'f (discoverv to the court in a sealed wrapper

or bv answers made in camera to deposition questions. to be
transcribed and sealed in event the objection is sustained). 1'ØØ

øø~t'f' $1 øt~øt I øØtiØØt~ì~rllt'ØØ/~ØØ~1 f.øt I Ø~I ì~'ftiØØ'f1-Øtil 'f'ØØi-i-1 'fwøø1-f.ý

, ø ItØØ'fØ~ø'Pi-ø 1'f1-rfØI Itii-ØØØ øti~ IrfØ~~Øt If.Øt IrfØ't1-tiw 1f.'ØØ lì~'fwØØtìØ~1
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party seeks to exclude documents from discovery and the

is for objection is undue burden, unnecessary expense,

or annoyance, or invasion of personal, constitutional,

property rights, rather than a specific immunity or exemption,

iit is not necessary for the court to conduct ~ýil l-ýit:;ý;Ø4f.i-Øýil ø-¡ 1f.f/Ø

¡¡Iy.tfl-ýl-rfýi~1-lrførtýirløýif.;. (an inspection and review of the 
particular 

¡"åiscovervJ before ruling on the Objection. (After the date on

which answers are to be served. obiections are waived unless an

extension of time has been obtained by aqreement or order of the

court or qood cause is shown for the failure to obiect within

such period.
5. protective Orders. (No change.)

6. Duty to Supplement. A party who has responded to a

request for discovery that was correct and complete when made is

under no duty to supplement his response to include information

thereafter acquired, except the following shall be supplemented

not less than thirty days prior to the beginning of trial unless

the court finds that a good cause exists for permitting or

requiring later supplementation.

a. A party is under a duty ølEeasonably to supplement his

response if he obtains information upon the basis of which:

( 1) (No change. )

(2) (No change. )

b. (No change. )

c. (No change. )
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(COMMENT TO 1990 CHANGE: To eliminate the contradiction between

Rule 166b 2.e (1) and (2) and correspondinq Rule 166b 3.e. Rule

166b 2.e (1) and (2) have been modified. As modified. Rule 166b

2.e (1) and (2) now make discoverable the impressions and opin-

ions of a consultinq expert if a testifying expert has reviewed

those opinions and. material. reqardless of whether or not the

opinions and material form a basis for the opinion of the test i- 

fvinq expert. The revisions keep the intent of Rule 166b 2. e (1)

and (2) and Rule 166b 3. e consistent with regard to consulting
experts. The amendments to section 3 standardize lanquage for

the same meaninq. The amendments to section 4expresslv dispense

with the necessity to do anvthinq more than serve obiections to

preserve discovery complaints in order to avoid unnecessary time

and expense to parties and time of the courts. particularly where

no party ever requests a hearinq on the obi ection. The failure

of any party to do more than merely obiect fullv shall never

constitute a waiver of any objection.

The last sentence added to Section 4 was previously the second

sentence of Rule 168 (6) and was moved because it applies to all

discoverv obJections.)
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TRCP 167a. Physical and Mental Examination of' Persons

(a) Order for Examination. When the mental or physical

condition (including the blood group) of a party, or 

of a person
in the custody or under the legal control . of a party, is in.

controversy, the court in which the action is pending may order

the party to sUbmit to a physical øt /'øøtr'tØ-J. examination by a
physician or a mental examination b s cholo-
qist) or to produce for examination the person in his custody or

legal control. The order may be made only on motion for good

cause shown and upon notice to the person to be examined and to
all parties and shall specify the time, ' place, manner, condi-
tions, and scope of the examination and the person or persons by

whom it i.s to be made.

(b) Report of Examining Physicianr or PsycholoqistJ.

(1) If requested by the party against whom an order is made

under this rule or the person 
examined, the party causing the

examination to be made shall deliver to him a copy of a detailed

written report of the examining physi.cian r or psvcholoqist J

setting out his findings, including results of all tests made,

diagnoses and conclusions, together with like reports of all

earlier examinations of the same condition. After delivery the

party causing the examination shall be entitled upon 

request to
receive from the party against whom the order is made a like

report of any examination, previously or thereafter made, of the

same condition, unless, in the case of a report of examination of

a person not a par,ty ,the party shows that 

he is unable to obtain
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it. The court on motion may make an order against aparf:y

requiring delivery of a report on such terms as are just, and if

a physician r or psycholoqist J fails or refuses to make a report

the court may exclude his testimony if offered at the trial.

(2) (No change.)

c. rNo Comment. 1 

If no examination is sought either by agreement or under the

provisions of this rule, the party whose mental or physical

condition is in controversy shall not comment to the court or

jury on his willingness to submit to an examination, on the right

of any other party to request an examination or move for an

order, or on the failure of such other party to do so.

d. Definitions.

For the purpose of this rule. a psycholoqist is a psvcholo-

gist licensed bv the state of Texas.)

(COMMENT TO 1990 CHANGE: To provide for court-ordered' examina-

tion bv certain pSVcholoqists.)

If¡ 'k (Ð (z)
Iti\~~

'i
00047



TRCP 168. Interrogatories to Parties

Any party may serve upon any other party written interroga-

tories to be answered by the party served, or, if the party

served is a public or private corporation or a partnership or

association, or governmental agency" by an officer or agent who

shall furnish such information as is available to the party.

Interrogatories may, without leave of court, be served upon the

plaintiff afte.r commencement of the action and upon any other

party with or after the service of the citation and petition upon

that party.

1. (No change.)

2. (No change.)

3 . (No change.)

4. (No change.)

5. (No change.)

6 . Obj ections . On or pr ior to the date on which answers

are to be served, a party may serve written Objections to specif-

ic interrogatories or portions thereof. ~~j øøiiø~ø i øøtýø~ I _f-iøt

iliø i~_iø I ø~lýlliirlli/_~f.ýlØtø l_tØ iiø I~Ø IØØtýØ~1 _tø lýI_iýø~/ýJ:(i¡.øøø I_ýi

øtiøýiøiøýiiøf-lii~ø/li_ø/~øøýiiø~i_i~ø~/~1 I_~tøø~ø~iiøt IØt~Øt IØf- iiliø

øøýiti IØt I~ØØ~ IØ_ýiØØ iiø IØliØýl~ If.Øt iiliø If-_i¡'ýitø iiø iø~~øøi /ýliiliiýi

ØýiØli i-¡øtiø~i Answers only to those interrogatories or portions
thereof, to which objection is made, shall be deferred until the

objections are ruled upon and for such additional time thereafter

as the court may direct. Either party may request a hearing as

, to such obj ections at the earliest possible time.
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(COMMENT TO 1990 CHANGE: The previous second sentence in section

6. which read. "Objections served after the date on which answers

are to be served are' waived unless an extension of time has been

óbtained bv aqreement or order of the court or qood cause is

shown for the failure to object within such period." was and is

applicable. to all discovery obiecti~ns and therefore has been

moved to Rule 166b 4. last sentence.)
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TRCP 169. Request for Admission

1. Request for Admission. At any time after (commencement of

the action) t~Ø/~ØIØ~~~~t i~~~ 1~~~Ø/~~~Ø~t~~øø It~/t~Ø IØ~~~ØJ IØt

tt~Ølt~ØtØIØt/~~~/Ø~~~~Ø~, a party may serve ùpon any other party.
a written request for the admission, for purposes of the pending

action only, of the truth of any matters within the scope of Rule

166b set forth in the request that relate to statements or

opinions of fact or of the application of law to fact, including

the genuineness of any documents described in the request.
copies of the documents shall be served with the request unless

they have been or' are otherwise furnished or made available for

inspection and copying. Whenever a party is represented by an

attorney of record, service of a request for admissions shall be

made on his attorney unless service on the party himself is

ordered by the court. A true copy of .a request for admission or

of a written answer or objection, together with proof of the

service thereof as provided in Rule 2 la, shall be filed promptly

in the clerk' s office by the party making it.

Each matter of which an admission is requested shall be

sep.arately set forth. 'The matter is admitted without necessity

ofa court order unless, within thirty (30) days after service of

the request, or within such time as the court may allow, (or as

otherwise aqreed bv the parties. ) the party to whom the request.

is directed serves upon the party requesting the admission a

written answer or objection addressed to the matter, signed by

'the party or by his attorney, put, unless the court
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shortens the time, a defendant shall not 
be required to serve

answers or objections before the expiration of 1Øtf-1f11-ý;. I I.~rpt

fifty 1. days after service of the citation 
and petition upon

~1-jl that defendant. If objection is made, the reason therefor
shall be stated. The answer shall specifically deny the matter

or set forth in detail the reasons that the answering party

cannot truthfully admit or deny the matter. A denial shall
fairly meet the substance of the requested admission, and when

good faith requires that a party qualify his answer or deny only

a part of the matter of which an admission is requested, he shall

specify so much of it as is true and 
qualify or deny the remain-

der. An answering party may not give lack of information or

knowledge as a reason for failure to admit or deny unless he

states that he has made reasonable inquiry and that the informa-

tion known or easily obtainable by him is insufficient to enable

him to admit or deny. A party Who considers that a matter 
of

which an admission is requested presents a genuine issue for

trial may not, on that ground alone, object to the request; he

may, subject to the provisions' o.f paragraph 3 of Rule 215, deny

the matter or set forth reasons why he cannot admit or deny it.

2. Effect of Admission. (No change.)

(COMMENT TO 1990 CHANGE: The rule is amended to provide for an

aqreement of the parties for additional time for 
the recipient of

the requests to file answers or obîections. This chanqe will

allow the parties to aqree to additional time within which to

answer without the necessity of obtaininq a court order.
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The rule is also amended to permit service of a Request for

Admission at any time after commencement of the action but

extends responses to no less than 50 days after service of the

èitationand petition on the responsive parties.)
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TRCP 183. Interpreters

The court may J lýi'(ØtiltiØr¡Ø;.;.Ø-tt J appoint .u interpreter;' (of

its own selection and may fix the interpreter's reasonable

compensation. The comoensation shall be oaid out of funds

provided bv law or bv one or more of the oarties as the court may

direct. and may be taxed ultimately as costs. in the discretion

of the court. J J IW'(Ø I~Ø-t I~Ø I ;.~~øtiø~ I tti ii'(ø I ;.Ø-~ø 1~Ø-titiØt I Ø-;. Iwtif

tiø;.;.ø;.J I Ø-ti~1 ;.'(Ø-1-1- I~ØI ;.~~il ør¡i iiø ii'(ø/;.ø-~ø l-pøti;.1-itø;. I f.øt I ~t;.Ø~Ø~tf

øtir¡ø J

(COMMENT TO 1990 CHANGE: To adoot procedures for the aooointment

and comDensation of interoreters. Source: Fed. R. ci v . P.

43(f).)
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TRCP 184. Determination of Law of Other states

rRepealed. )

i IrtrpýJtt lýJprpti 11-tf, Irpýlti IT/rpt1-rpti IT/Ø-tl Irpt lýJprpti Itriø IT/rpt1-rpti Irpf. IØ-

"Ø-ttt If,riø-1-1-1 ItØ-¥-Ø IjýJrJ1-rt1-Ø-1- Itirpt14Ø Irpf. Itriø Irtrptif,t1-týJt1-rptif,1 IpýJ"P1-1-rt

f,t~týJtØf,1 ItýJJØf,1 ItØwýJ1-Ø-t1-rptif,1 IrptrJ1-tiØ-tirtØf,1 IrtipýJtt IrJØrt1-f,1-rptif,1 IØ-tirJ.

rtrprlrpti 11-Ø-ýI Irpf. IØ1Øtt Irptriøt If,tØ-tØJ ItØtt1-trpttl Irpt IjýJt1-f,rJ1-rtt1-rpti Irpf.

triø IW,ti1-tØrJ l~tØ-tØf,1 I ii IpØ-ttt /tø~ýJøf,t1-tiw Itriø-t I IýJrJ1-rt1-Ø-1- Itirpt1-rtØ I~Ø

tØ-¥-Øtilrpf. I f,ýJrtfi IT/Ø-ttØt I f,fiØ-1-1- I f.ýJtti1-f,ri Itriø I rtrpýJtt I f,ýJf.f.1-rt1-øtit 11-tif.rptT/Ø-f

t1-rptiltrp I øtiØ-~1-ø I 1-tlptrppØt1-t Itrp / rtrpT/P1-t lýl1-triI triø ItØ~ýJØf,tl I Ø-tirJ I f,riø-1-1-

w1-1Ø IØ-1-1- IpØ-tt1-Øf, 1f,ýJrtri Itirpt1-rtØI 11-f. IØ-titl IØ-f, Itriø IrtrpýJtt IT/Ø-t I~ØØT/

tiørtøf,f,Ø-tt I Itrp I øtiØ-~1-ø I Ø-1-1- Ipø.tt1-Øf, I f.Ø-1-t1-t Itrp /ptøpØ-tø Itrp IT/ØØt Itriø

tØ~ýJØf,tl I iilpø-ttt i 1-f, I øtit1-t1-ø~ lýJprptilt1-T/Ø1-tltØ~ýJØf,t Itrp I Ø-ti I rpprprpttýJf

ti1-tt Itrp I~Ø Iriøø-trJ IØ-Ø Itrp Itriø Iptrppt1-øtt Irpf. ItØ-¥-1-tiw IjýJrJ1-rt1-Ø-1- Itirpt1-rtØ

~ti~ Itriø ItØtirpt Irpf. Itriø IT/Ø-ttØt Itirpt1-rtØrJ1 I IT.ti Itriø IØ-~f,Øtirtø Irpf. Iptj.rpt

tirptj.f.1-rt~t1-rptil Itriø ItØ~ýJØØt IT/Ø-t I~Ø IT/Ø-~Ø IØ-ttØt IjýJ~1-rt1-ø.1- Itirptj.rtØ iriø-f,

~øøti ItØ-¥-Øtil I I ;¡ýJrJj.rt1-Ø-1- Itirpt1-rtØ /rpf. I f,ýJrtri/T/ø-ttøtf, IT/Ø-t I~Ø ItØ-¥-Øtil Ø-t I Ø-tit

f,tØ-wø /rpt Itriø IptrprtØØ~j.tiwl II'Jriø IrtrpýJttlØ 1~;.t;.tT/j.tiØ-"tj.rpti løriø.1-1- I~;.

øýJ~j ;.rttltrp It;.11-;.ÝiIØ-Ø / ø.ltýJ1-1-tiw I rptil Ø-I ~ýJ;.øt;.rpti/ rpt I 1-Ø-ýll

(COMMENT TO 1990 CHAGE: Rule 184 has been 
repealed because

it was added to Rule 202. Texas Rules of civil Evidence. effec-

tiveJanuarv 1. 1988.) (
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TRCP 184a. Determination of the Laws of Foreign Countries

rRepealedJ

~/Pø.tt.ý lý/'øø I tti1.øÝlø.ø I1.Ø Itø.l..ØØI ø.ÝLI /'ØØýJØI ttøÝlttØtÝl/'Ýlwl1.YiøI 1.ø.ÝiIØt

ø. I1ØtØ/'wÝl I ttøýJÝl1.tý I øYiø.i1. I W/.ýø IÝlrp1.tttØ I/.Ýl IYitØ Ip1.Øø.ø.tÝlwø I øt IØ1.YiØt

tøø.ørpÝlø.~1.Ølýltt1.1.ØÝlltirp1./'ttØI I ø.Ýlø.1 ø.1.1 1.Øø.Ø1./~ ø I ø.ø.1Ølpttrpt I1.Øl1.YiØI ø.ø.1.ø .

Ø1 l1.ttø.i IØýlttYi ipø.t1.ý IØYiø.1.1. 11ýltti/.ØYi 1ø.1.1. Ipø.t1./'Øø Ittrpp/.ØØ /rp1 I~ÝlÝ

ýI/'1.1.øÝl Ijiø.1.Øt/.ø.1.ø IØt IØØýltttØø I1.Yiø.1. IYiØ I /'Ýl1.øÝlø.ø I,,Ø IÝiØØ Iø.Ø Iptøøt /rp1

1.Yiø I1ØtØJ.wti I1.ø.ýll 111-1 I1.YiØ Ijiø.1.Øt/.ø.1.ø Irpt IØrpýltttØø IÝiØtØ Irpt/.wtÝlø.1.1.ý

ýlt/. 1.1.øti I J.tilø. I 1.ø.Ýlwýlø.wø Irp1.YiØt I 1.Yiø.Ýl I r.tiw1./.ØYiI I 1.Yiø ipø.t1.ý I tti1.øÝlø.J.Ýlw l1.rp

tø1.ý lýlprpÝl I1.YiØji IØYiø.1.1. 11ýltÝl/.ØYi 1ø.1.1. /pø.tt/.øø /~rp1.Yi iø. Ittrppý Irp1 I1.YiØ

1rptØ/.wtil 1.ø.tiwýlø.wØl1.Øt.1. I ø.tiø.i ø.ti/r.Ýlw1.J.ØYi I 
1.tø.Ýlø1.ø.1./'rpÝlI I I1YiØl ttrpýlt1.1 I/.Ýl

ø.ø1.øfj/.ti/.tiw / 1.Yiø I 1._ýi I Ø1 I ø. 11 øtø/.wÝl I tiø.1. /. rpÝl I i~ø.ý I ttrpÝlø /.ø.øt I ø.tiý Ijiø. 1.øt /. r

ø.1. I øt I ØrpýltttØI lýlYiØ1.YiØt I øt IÝlØ1. I øýl~~J.1.1.øø. I~ý I ø. ipø.t1.ý I rpt I ø.ø.~J.øø/.~1.ø

ÝiÝlø.øt I1.YiØ I1Ø'tø.Ø l~ýl1.ØØ I rp1 Ift/'ý/,1. l-,ý/.ø.ØÝlttØI I /'Ýltt1.ýlø./.Ýlw l~ýl1. IÝlrp1.

1.J.jit1.Øø.ltØ 1ø.11tø.ø.ý/'1.ØI I1.ØØ1./'jirpÝlÝ I l~t/.Ø1ØI lø.tiø.l1.tØø.1./'ØØØI 111-1/1.YiØ

ttrpýlt1.1 ttøtiø/.ø.øtØ/ørpýltttØØI rp1.Yiøt I1.Yiø.Ýll1.YirpØØ/~ýl~ji/'1.1.øø./~ý lø./pø.t1.ýl/ /.1.

øYiø.1.1. /w/.1Ø ltYiØ Ipø.tt/'Øø ItiØt/.ØØ iø.tiø. 1ø./tØø.Øøtiø.~1.ø IrpppØttÝiÝlttý ltØ

ttrpjiØtitl rpÝl/1.YiØI ørpýltttØØI ø.Ýlø.ltrpl Øýl~ji/.tI1ýlt1.YiØt Ijiø.tøttø.iø I 1Øt ItØ1tØw

~ý I1.YiØ / ttrpýlt1. I I I1YiØ I ttrpýltt I I ø.tiø. I Ýlø1. I ø. I j ýltý I I øYiø. i 1. / ø.ø1.øtjitÝlø I1.YiØ

1.ø.ýlø IØ1 11rptØ/.wti lttrpÝiÝl1.t/.ØØI 111YiØ lttrpýlt1.fØ Iø.Ø1.ØtjiJ.tiø.r./'rpti løYiø.1.i I~Ø

øýl~j øtt1.l1.øltøý/.øýll ø.ØI ø.(;:ýJ1./.ÝlwI rptil ø.1 rAýJØØ1./'rptil Ø1 I 1.ø.ýll

(COMMENT TO 1990 CHANGE: Rule 184 has been repealed because

it was added to Rule-20j-~- Texas Rules of Civil Evidence. effec-

tive Januarv 1. 1988. J
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TRCP 200. Depositions Upon Oral Examination
1. When Depositions May Be Taken. (No change.)

2. Notice of Examination: General Requirements; Notice of

Deposition of organization

a. Reasonable notice must be served in writing by the

party, or his attorney, proposillg to take a deposition upon

oral examination, to every other party or his attorney of

record. The notice shall state the name of the deponent,

the time and the place of the taking of his deposition and,

if the production of documents or tangible things in accor-

dance with Rule 201 is desired, a designation of the items

to be produced by the deponent either by individual item or

by category and which describes each item and category with

reasonable particularity. (The notice shall also state the

identity of other persons who will attend other than the

witness. parties. spouses of parties. counsel. employees of

counseL. and the officer takinq the deposition. If any 

other party intends to have such other persons attend. that

party must qive reasonabl"e notice of the identity of such

other persons.)

b. (No change.)

(COMMENT TO 1990 CHANGE: Rule 200 (2) tal was amended to provide

for persons who may attend de?osition without notification and to

provide for notice. to be given a reasonable number of days in

advance of the deposition. of any party's intent to have any

other persons attend.)
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TRCP 201. Compelling Appearance; Production of Documents and

Things; Deposition of Organization

Any person may be compelled to appear and give testimony by

deposition in a civii action.

( 1) (No change. )

(2) (NO change. )

(3 ) (No change. )

(4 ) (No change. )

(5) Time and Place. The time and place, designated shall be

reasonable. The place of taking a deposition shall be in the

county of the witness' residence or, where he is employed or

regularly transacts .business in person or at such other conve-

nient place as may be directed by the court in which the cause is

pending; provided, however, the deposition of a party or the

person or persons designated by a party under paragraph 4 above

may be taken in the court of suit subj ect to the provisions of

paragraph ~ Lâ of Rule 166b. A nonresident or transient person
may be required to attend in the county where he is served with a

subpoena, or within one hundred miles from the 

place of service,

or at such other convenient place as the court may direct. The

witness shall remain in attendance from day to day until such

deposition is begun and completed.

(COMMENT TO 1990 CHANGE: Textual corrective change onlV.)
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Rule 208. Depositions Upon written Questions

1. Serving Questions; Notice. After commencement of the

action, any party may take the testimony of any person, including

â party, by deposition upon written questions. (Leave of court.

granted with or without notice. must be obtained onl v if a party.

seeks to take a deposition prior to the appearance day of any

defendant. J Attendance of witnesses and the production of
designated items may be compelled as provided in Rule 201.

A party proposing to take a deposition upon written ques-

tions shall serve them upon every other party or his attorney

with a written notice ten days before the deposition is to be

taken. The notice shall state the name and if known, the address

of the deponent, the suit in which the deposition is to be used,

the name or descriptive title and address of the officer before

whom the deposition is to be taken, and, if the production of

documents or tangible things in accordance with Rule 201 is

desired, a designation of the items to be produced by the depo-

nent either by individual item or by category and which describes

each item and category with reasonable particularity. (The

notice shall also state the identity of other persons who will

attend other than thé wi tness . parties. spouses of parties.
counsel. employees of counsel. and the officer takinq the deposi-

tion. If any other-party intends to have such other persons

attend. that party must qive reasonable notice of the identity of

such other persons .J

A party may in his notice name as the wi tness a public or
,private corporation or a partnership or association or
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qi ven a reasonable number of days in advance of the deposition.

of any party's intent to have any other persons attend. J
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governmental agency and describe with reasonable particularity

the matters on which examination is requested. In that event,

the organization SO named shall designate one or more officers,

directors or managing agents, or other persons to testify on its

behalf, and may set forth, for each person designated, the.

matters on which he will testify. A subpoena shall advise a

non-party organization of its duty to make such a designation.

The person so designated shall testify as to matters known or

reasonablY available to the organization. This paragraph does

not preclude taking a deposition by any other procedure author-

ized in these rules.
2. Notice by Publication. (No change.)

3 . cross-Questions, Redirect Questions, Re-cross Questions

and Formal Obj ections . (No change.)

4. Deposition Officer; Interpreter. (No change.)

5. Officer to take Responses and Prepare Record. (No

change. )

(COMMENT TO 1990 CHANGE: Rule 208 was silent as to whether a

deposition on written auestionsof a defendant could be taken

prior to the apnearancé date. Rule 200 permits depositions upon
.

oral examination of defendants prior to appearance date with

permission of the court. As modified. Rule 208 conforms to Rule

200 and permits the deposition on written auestions of a defen-

dant nrior to appearance date with permission of the court.

Rule 208 was also amended to provide for nersons who may attend

, deposition without notification and to provide for notice. to be
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TRCP 215. Abuse of Discovery; Sanctions

1. (No change.)

2. (No change.)

3. Abuse in Discovery Proc.ess in Seeking, Making, or.

Resisting Discovery. r All motions to compel discovery and all
motions for sanctions shall contain a certificate 

by the party 

filincr same that efforts to resolve the discovery dispute without

the necessity of court interv.ention have been attempted and

failed. 1 If the court finds a party is abusing the discovery

process in seeking, making or resisting discovery or if the court

finds that any interrogatory or request fòr inspection or produc-

tion is unreasonably frivolous, oppressive, or harassing, or that

a response or answer is' unreasonably frivolous or made for
purposes of delay, then the court in which the action is pending

may impose any sanction authorized by paragraphs (1), (2), (3),

( 4), (5), and (8) of paragraph2b of this rule. such, order of

sanction shall be subject to review on appeal from the final

judgment.

4. (No change. )

5. (No change. )

6. (No change. )

(COMMENT TO 1990 CHANGE: To encouracre the courtesy of a confer-

ence of attorneys prior to motion Dractice.)
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TRCP 216. Request and Fee for Jury Trial

1-1.L (No change.)

~I ~ Jury Fee. (Unless otherwise provided bv law. a) J

fee of ten dollars if in the district court and five dollars if

in the county court must be deposited with the clerk of the court

within the time for making a written request for a jury triaL.

The clerk shall promptly enter a notation of the payment of such

fee upon the court's docket sheet..

(COMMENT TO 1990 CHAGE: Additional fees for jurv trials 
may be

required bv other law. E.q.. Texas Government Code ~ 51.604.)
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TRCP 223. Jury List in certain Counties

In counties governed as to juries by the laws providingfo;e

interchangeable juries, the names of the jurors shall be placed

upon the general panel in the order in which they are rrandomly

selected) ~tø.ýl-ýilttØT/lt'ýØ/ý¡'tØØ7-, and jurors shall be assigned for
service from the top thereof, in the ~rder in which theyshaii. b.e

needed, and jurors returned to the general panel after service in

any of such courts shall be enrolled at the bottom of the list in

the order of their respective return; provided, however, t'tø.'tlt'tØ

'tttø.7-/ì~~~Ø/~wØ;ilt'tØ/~ØT/ø.;i~1 øt 1ø.;i1 Iwø.tt1 ItØ lø.ýi1 I Øø.ØØltØø.Ø'tØ~/tØt

tttø.7-/fJ1 lì~t1/ IØt IØt It'tØI ø.ttØt;iØ1ItØt 1ø.;i1 I Ø~Ø'tlwø.tt1/ IØ'tø.7-7-IØø.~ØØ

t'tø 1;iø.T/ØØ I øt I ø.7-7- It'tØ IT/ØT/~Øtø I øt It'tØ I ~ø;iøtø.7- Ipø.;iØ7- I ø.ýø.t7-ø.~7-ø ItØt

øøtttøø I ø.ø I ì~tØtØ I t;i I ø~ø't I øø.øø ItØ I~Ø Ip7-ø.ØØ~ It;i I ø. ItØØØptø.rf7-ø iø.;i~

ýlø7-7- I øYiø.y:ø;i/ I ø.;i~1 Øø.t~/tttø.7- I ì~~~Ø I ØYiø.7-7-1 ~tø.ýl ItViØtØttØT/ltYiØ 1;iø.T/Øf.

Øtlø.i f.~tttØtØ;itl;i~T/~Øt I øt lì~tØtf.lttØT/lýlYitØ'ý1 ø./ì~t1 IT/ø.11~Ølf.Ø7-ØØtf

ø~ I tø I tt1 I f.~ø.'t I øø.~f.ø / I ø.;i~ I ø~ø'ý 1;iØ-V:Øf. I f.'ýØ-7-7- l/Jø I ttØ-;if.øt t~ø~ I t;i I t'tø

øt~øt I~tø.ýl;i IØ;i ltfiØ Ij~t1 17-tØ't IttØT/ lýlVitØYi It'ýØ lìýJt1 Itf. ItØ I~Ø

f.ø7-ØØtØ~/tØltt11f.ýJØYi/Øø.f.ØI rafter such assiqnment to a particu-
lar court. the trial iudcre of such court. upon the demand prior

to voir dire examination bv any 'tartv or attorney in the case

reached for trial in such court. shall .cause the names of all

members of such assiqned iurv panel in such case to be placed in

a receptacle. shuffled. and drawn. and such names shall be

transcribed in the order drawn on the iury list from which the

iurv is to be selected to try such case. There shall be only one

shuffle anddrawinq bv the trial judqe in each case. 1 

(COMMENT TO 1990 CHANGE: To orovide informitv in iury shuffles.)
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TRCP 239. Judgment by Default

Upon such call of the docket, or at any time after a defen-

dant is required to answer, the plaintiff may in term time take

judgment by default against such defendant if he has not previ-

ously filed an answer and provided that thè citation with the.

officer's return thereon shall have been on file with the clerk

for the length of time required by Rule 107. (No default ;udq-

ment shall be rendered against a 'Partv in a removed action

remanded from federal court if that party filed an answer in

federal court durinq removal. 1

(COMMENT TO 1990 CHANGE: To provide that any answer bv a barty.

state or federal. will preclude a state court default ;udqment

aqainst that partv. 1
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TRCP 245. Assignment of Cases for Trial

The Court may set contested cases on rjrjf-;.rpýi

rwritten request) of any party, or on the court's own motion,

with reasonable notice of not less than forty five If-;ýil days to
the parties (of a first setting for tri.al),' or by agreement of.

the parties¡: provided. however. that when a case nreviouslv has

been set for triaL. the Court may reset said contested case to a

later date on any reasonable notice to the parties or by

aqreement of the parties. Noncontested cases may be tried or

disposed of at any time whether set or not, and may be set at any

time for any other time.

rA request for trial settinq constìtutes a re'Presentation

that the requestinq party reasonably and in aood faith expects to

be ready for trialbv the date requested. but no additional

representation concerning the completion of pretrial proceedinas'

or of current readiness for trial shall be required in order to

obtain a trial settinq in a contested case.)

(COMMENT TO 1990 CHANGE: First paraqraph. to harmonize a first
time non-jury settinq with the time for iurv demand. Second
paraqraph. to eliminate impediments to continuinq case prepara-
tion and discoverv after a trial settinq is requested in a
pendina case.)
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TRCP 260. In Case of New Counties

rRepealed'

~ø~ i~ iøøit I iø Ipø~~i~~ I i~ lt~Ø i~iøttiøt IØt IØØØ~t1 IØØØtt IØt

~~1 IØØØ~t11 IØØtlØt lt~øltøttitøt1 IØt Iw~iø~/~/øØw IØØØ~t1 1~~Ø/~ØØØ

øt Iji~1 I~Ø/ji~~ØI I i~/w~øl.ØIØtl i~/p~ttl I itlt~ø/~øtø~~~~tøiøt 1~~1 IØ~Ø

øt lt~Øjil IØ~~1-1- lti1-ø i~ Ijiøtiø~ ii~ lt~.Ø IØØØtt Iw~ØtØ IØØØ~ iøøit iiø

pøø~iø~i ltØ ltt~~Øtøt lt~Ø IØ~jiØ ltØ IØØØ~ I~Øw IØØØØt11 I~~jii~~ iitl

tø~øt~øt Iwit~/~~/~tti~~ýitiøt~ti~~/t~~t/~øit~øt I~Ø/~Øt 1~~1 I Ø~ØI øt

t~ø i ~ØtØ~~~~tø Itøøi~ø~i i~i ø~i~ ltøttitøti~1- I 1-ijiitl ~t lt~øltijiø lt~Ø

øøitlw~øi i~øtitøtø~i 1~~~/tØtt~Øt løt~ti~~/t~~t/~tlt~ø/~~tøiøt lt~Ø

ti1-i~~ IØt lØØØ~ iøøitl iø~i~ I~ØtØ~~~øf. Iw~Ø Itøøi~ø~t løitif.ø~/wif.~i~

t~øltøttitøti~1-17..ijiitøl øt lt~Ø/~Øw I ØØØ~t11 lt~ØI ØØØttl Ø~~1-1-/~t~~t/~

ø)1~~~ø IØt /ýøøøø ltØ IØØØ~ I~Øw IØØØ~t11 IØ~1-ØØØ lt~Ø iøøit IØØØ1-~ I~Ø

ptØpØt1-1 l~tØØ~~tl i~/f.~øl ØØØ~t1 I i~/w~iø~/t~øl Ø~jiØI iø/pø~~iø~/øø~Øt

øøjiø/Ptøýiøiø~1 øt I 1-_w I

(COMMENT TO 1990 CHANGE: Repealed as no lonqer needed. J
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TRCP 269. Argument

(a) After the evidence is conc.luded and the charge is read,

the parties may argue the case to the jury. The party having the

burden of proof on the whole case, or on all matters which are

submitted by the charge¡ Iw~Øt~Øt I~~ØØ 1~~ØØt~~ It~~~Ø~ IØt iøi~øtf

wt~Ø¡ shall be entitled to open and conclude the argument; where

there are several parties having separate claims or defenses, the

court shall prescribe the order of argument between them.

(b) (NO change. )

(c) (No change. )

(d) (No change. )

(e) (No change. )

(f) (No change. )

(g) The court will not be required to wait for objections

to be made when the rules as to arguments are violated; ~ý rbut)

should they not be noticed and' corrected by the court, opposing

counsel may ask leave of the court to rise and present his point

ofObj ection. But the court shall protect counsel from any

unnecessary interruption made on frivolous and unimportant

grounds.

(h) (No change.)

(COMMENT TO 1990 CHANGE: Textual corrective change onlv.)
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TRCP 294. Polling the Jury
Either party shall have the right to have the jury polled.

When a jury is polled, this is done by reading once to the jury

'collectively the general verdict, or the '/tJ;'rti~7- li'/'/1f;.'/ (ques-
tions) and answers thereto consecutively, and then calling the

name of each juror separately and a~king him if it is his ver-

dict. If any juror answers in the negative when the verdict is

returned signed only by the presiding juror as a unanimous

verdict, or if any juror shown by his signature to agree to the

verdict should answer in the negative, the jury shall be retìred

for further deliberation.

(COMMENT TO 1990 CHANGE: Textual corrective chanae only.)
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TRCP 296. Conclusions of Fact and Law

¡p/~pý iø~~øiitlø~i Ipii~ø/~i~it¡øiiøt iøø~piý iøø~tilwii~ø~i/~

'~~tý I li~ø/~~~1JØ/~~~1-1-1 i~iii~ø ItørA~ø~ilør. iø¡i~øt ltJ~tiý I i~i~iø IIp

wtiilp1J I~I~ lr.lp~lp1Jl¡ IØr. ir.~øi i~p~ IØØpØl-~~IØpl¡ IØr. IL-~WL i IØ~Ø~

tørA~øl¡i ll¡~~ l-l- i 1cØ i r. I i-ø~ Iwl i~ip i iøp i ~~ýl¡ i ~r.iøt i i~ø i r. Ip~1- i ~ ~~~øpt

i~ 1~I1JpØ~1 i i~øiløø IØr. ii~ø 1r.Il-Ip1J IØr. ii~ø Itø~~øl¡i I~~~l-l- I~Ø /~øttø~

øp/i~øi øtJtJø~liøltJ~tiý i ~~ ltJtØtl~Ø~1 Ip/~~i-Øl i i~i

rTRCP 296. Requests for Findinqs of Facts and Conclusions of Law

In anv case tried in the district or county court without a

,iurv. any party may. request the court to state in writing its

findings of fact and conclusions of law. Such request shall be

entitled REQUEST FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW and

shall be filed with the clerk of the court who shall immediately

call such request to the attention of the jUdqe who tried the

case.

Time for Filinq. Such request shall be filed within twenty

(20) davs after judqment is siqned.

Notice of Filinq. Each request made pursuant to this rule

shall be served on each party to the suit in accordance with Rule

2 1a. The party makinqd the request shall also provide a COpy of

the request to the iudge who tried the case bv any method allowed

in Rule 21a.l

(COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findinqs of fact and conclusions of law. See also 

Rules 297 and 298.)
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TRCP 297. Time to File Findings and Conclusion

Wf1øti I ø.ørtø.tiø. II-f. Irtø.ø.Ø lif1øtøf.øt I lif1ø I øøýJti I f.f1ø.i-i- l"ÍtØ"Íø.tø I i-if.

f.l-tiø.l-tirhf. I øf. I f.ø.øi I ø.tiø. I ørltiøi-ýJf. l-rltif. I rlf. I i-ø.ýI I ø.tiø. I f.i-i-ø I f.ø.rtø lýll- if1l-ti

"If1l-tit 1ø.ø.tf.iø.1iøt lif1ø/~ýJø.rhrtØti"lII--tlf.l-rhtiØø.( i 1_' ~.~ 1--"-L2~.J-4.s I.lg IJJ--noil

ø.tiø.i øøtiøl-ýJf.l-øtif. I øf. I l-Ø-ýI I f.f1ø.i-i-/~ØI f.i-i-Øø.iýli-~

"Íø.ti IØf. lif1ø ItØØØtø.1 111-1 1"If1Ø iiti-ø.i- 1~ýJø.rh~

if1ørtl lif1ø 1"Íø.tit If.Ø Iø.Ørtø.tiø.l-tirhl II-ti IØt~

t~Hø.t~ I ¡,"Øn~l I j:(i /ýij 1. j(i'Ó I 1#1."Øj(i / tjý f.fi n JAAJ¡/J ~
øø.i-i- lif1ø I ørtl-f.f.i-øti lirl lif1ø I ø.iiøtiii-øti I øf. 11 vtv I v ~ ~
"ÍØtI-Øø.1 f.øt I "Ítø"Íø.tø.il-øtil ø.tiø.i f.1-l-l-tirh I f.f1ø.i-i- I~

f.øt I f.1-1ØI ø.ø.ýf. I ø.f.iøt I ;,ýJØf1/tiØ"lI-f.l-øø.il-øtil

rTRCP 297. Time to Make and File Findi¡

sions of Law.

¡1 &~~~ihe :ourt shall make and-I .
file its findinqs of fact and conclusions of law within~~twenty (20) days afte;r ì "'---Jø request is filed. The
court shall cause a COPy of its findincrs and conclu-

(a )

sions to be mailed to each party in the suit.

(b) If the court fails to make timely findings of fact and

conclusions of law i the party makina the request shall i

within thirty (30) days after filinq the oricrinal
request. file with the clerk a NOTICE OF PAST DUE

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be

immediatel V called to the attention of the Court by the

clerk. SUch notice shall state the date the oriqinal

request was filed and the date the findings and conclu-

,sions were due.

~
1

~
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TRCP 297. Time to File Findings and Conclusion

w~øY\ IcfØrt~y\~ I;.f, Irt~cfØ /t~ØtØ1Øt ¡ It~Ø I øøýJtt I f,~~7-7- l-ptØ-p~tø I ;.tf,

1;.Y\~;.Y\sf, IØ1 11~Øt 1~Y\cf IØØY\Ø7-ýJf,;.øY\f, IØ1 17-~ý1 1~Y\cf 11;.7-Ø 1f,~rtØ lýI;.t~;.Y\

f.~;.ttt I ~~tf, I ~1tØt It~Ø I jýJcfrJøy\t I;.f, I f,;.sY\Øcf1 I I $ýJØ~1 1;.Y\cf;.Y\sf, I Ø1 I 1~Øt

~Y\cf� øøtiø7-ýJf,;.øY\f, I Ø1 I 7-~ý1 I f,~~7-7-IY;ØI 1;.7-ØcflýI;.t~/t~ØI øiøtv:1 ~Y\cfIf,~~7-7-lýJø.

-p~tt IØ1 It~Ø ItØØØtcf1 I 11-1 It~Ø lttj.~7- IjýJcfsØ 1f,~~7-7- 11~;.7- If,Ø ItØ 11;.7-Ø

t~Ørtl It~Ø i-p~ttt If,Ø IcfØrt~y\cf;.y\sl I;.Y\ IØtcfØt ltØ IØØrt-P7-~;.Y\ IØ1 1f.~Ø

1~;.7-ýJtØI 1f,~~7-7-1 I;.Y\ lýlt;.t;.Y\rJl lýI;.t~;.Y\ It;.ýø Icf~tf, l~ttØt 1f,ýJØ~ 1cf~tØI

ø~7-7- It~Ø lØrt;.f,f,;.øY\ ItØ It~Ø I ~ttøy\t;.øY\ I Ø1 It~Ø I jýJcfsØI lýI~ØtØýi-PøY\ It~Ø

-PØt;.Øcf1 tøt l-ptØ-p~t~t;.ØY\1 ~Y\cf� 1;.7-;.Y\sl f,~~7-7-IY;ØI ~ýJtørt~t;.Ø~7-7-tl øttøY\~øcf

1Øt 11;.ýØlcf~tf,/~1tØt I f,~Ø~/Y\Øt;.1;.Ø~t;.ØY\1

(TRCP 297. Time to Make and File Findinqs of Facts and c.onclu-

sions of Law.

la) ~&.u~~~¡le :ourt shall make.ana.. ... ..... ......_,.,
file its findinqs of fact and conclusions of law within~~
twenty (20) days aft~r t £' __1. request is filed. The

court shall cause a copy of its findinqs and conclu-

sions to be mailed to each party in the suit.
(b) If the court fails to make timely findinqs of fact and

conclusions of law. the party making the request shall.

within thirty (30) days after filinq the oriainal

request. file with the clerk a NOTICE OF PAST DUE

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be

immediatel v called to the attention of the Court bv the

clerk. SUch notice shall state the date the oriainal

reguestwas filed and the date the findinqs and conclu-

sions were due.
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(c) Upon filing the notice in (b) above. the titnéfdr'fné

court to make findings of fact and conclusions of law

is extended to forty (40) days from the datèthe

oriqinal request was filed.

(d) The notice provided by this rule shall be served on.

each party to the suit in accordance with Rule 21a. A

COpy of the notice shall also be provided to the iudge

who tried the case by any method allowed in Rule 21a.

(COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findinqs of fact and conclusions of law. See also

Rules 296 and 298.)
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TRCP 298. Additional or Amended Findings

if.'tøt I'tYiØ l-lýJ.~fDØ IØØ 1f.j.1-ØØ IØtj.fDj.ti~1- 1f.j.ti~j.tifDØ IØf. 1f.~Ø't I~ýi~

rtøtiø1-jøj.øýiø I øf. I 1-~ýl¡ I Øj.'tYiØtlp~t'tý Irl~Ý ¡ lýlj.'tYij.ti If.j.ÝØ 1~~1Ø¡ Itør/jøø't

øf. IYij.rl IØpØØj.f.j.ø~ If.jt'tYiøt¡ 1~~~j.'tj.øti~1-¡ IØt 1~rlØti~Ø~ 1f.j.ti~j.tifDØI I~ýi~

'tYiø l-lj~rJø IØYi~1-1-¡ lýlj.'tYij.ýi 1f.j.tØ i~~ýø IØ:f.'tØt løjøYi ItØrfjøø't¡ l~ti~ ItiØ't

1-~'tøt ¡ IptØp~tø I~ti~ 1f.j.1-Ø løjøYi If.jtf.Yiøt ¡ I ø'tYiøt I rjt 1~rlØ.tiØøø 1f.j.ti~j.tifDØ

~tiøiøøtiø1-jøj.øtiø/~Ø/rl~ý I~ØlptØpØt ¡ lýlYiøtØjpØtil'tYiØÝ IØYi~1-1-/~ØIØØtiØj.Øf

øtø~ I ~ø 1f.j.1-Ø~ I j.ti I ~jø 1'tj.rlØI I I~Ø'tj.ØØ I øf. l-'tYiø I f.j.1-j.tirJ I øf. I'tYiØ ItØrfjøø't

ptøýj.~ø~ If.Øt IYiØtØj.ti IØYi~1-1- I~Ø iøøtýø~ IØti I'tYiØ IØppØØj.tø IP~t'tý I~Ø

ptØýj.~Ø~1 1-tilF-j1-øl "'1-~1 øt I "'1-~ I

rTRCP 298. Additional or Amended Findings of Fact and Conclu-
sions of Law: Notice.

(a) After the court files original findinqs of fact and

conclusions of law. any party mav file with the clerk

of the court a request for specified additional or

amended findinqs or conclusions. or both. The request

for these findings shall be made within ten (10) days

after the filinqof the original findinqs and conclu-

sionsbv the court. Each request made pursuant to this

rule shall he served on each party t.o the suit in

accordance with Rule 21a. The party makinq the request

shall also provide a COpy to the iudqe who tried the

case bv any method allowed in Rule 21a.

(b) The court shall make and file any additional or amended

findinqs and conclusions within ten (10) days after

such request is filed. and cause a copy to be mailed to

00072



each party to the suit. No findinqs or conclusions

shall be deemed or presumedbv any failure of the court

to make any additional orders or conclusions.)

(COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findinqs of fact and conclusions of law. See also

Rules 296 and 298.)
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I I I I Ia;Ø~~~Ø~ IØf. If-~Ø Ip~tf-t If.Øt Iw~Ø~/~ /~~~~~Ø~f- I t~ ItØ~~Øtø~ I~~~~~

ptøp~tø I f-~ø I f. øt~ I Ø1 I f-~ø I ~ ~~~~ø~f- I f-ø I ~ø I ø~f-øtø~ I ~~~ I ~~~~t f- It f- I f-ø

f-~Øl rtø~tf-j

rTRCP 305. Proposed .Judament
Anv party mav prepare and submi t a proposed i udcment or

order to the court for siqnature.

Each party who submits a proposed iudqmentor order for

siqnature shall serve the proposed iudcment or order on all other

parties or certify thereon that a true copy has been delivered to

each attorney or pro se partv to the suit and indicate thereon

the date and manner of deliverv.

Failure to comply with this rule shall not affect the time

for perfectinq an appeal.)

(COMMENT TO 1990 CHANGE: To better prescribe the practice for

proposed iudqments and notice to other parties.)
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TRCP 534. citation

When a claim or demand is lodged with a justice for suitib.~

shall issue forthwith citations for the defendant or defendånts.

The citation shall require the defendant to appear and answer

plaintiff's suit at or before 10: 00 o'clock a.m. on the Monday

next after the expiration of ten days from the date of service

thereof, and shall state the place of holding the court. It

shall state the number of the suit, the names of all parties to

the suit,and the nature of plaintiff's demand, and shall be

dated and signed by the justice of the peace. 1~ØIØtt~ttØ~/~~~¡¡

f.'Øtt~øt ltI4tØØf.lt~~tl tf. I ttl t~/~Øf.IØØtýØtfl-ttf.~t~ICJØ ltf~ý~ 1~f.f.Øt lt~Ø

tf~f.ØI Øf.1 tf.~1 t~~'Ø~~øØ' Itf.1 ~~~¡¡I'(ØltØf.'Øt~Øtfl'Ø~~ØtýØtfl

(COMMENT TO 1990 CHANGE: To conform to 1988 chanqes to other

citation rules. J
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TRCP 687. Requisites of Writ

'1he writ of injunction shall be sufficient if it contains

substantially the following requisites:

(a) (No change.)

(b) (No change~)

(d) (No change.)

(e) If it is a temporary restraining order, it shall state

the day and time set for hearing, which shall not exceed iøø.

rfourteen) days from the date of the court's order granting such

temporary restraining order; but if it is a t~mporary injunction,

issued after notice, it shall be made returnable at or before ten

o'clock a.m. of the Monday next after the expiration of twenty

days from the date of service thereof, as in the case of ordinary

citations.
(f) (No change.)

(COMMENT TO 1990 CHANGE: Textual corrective change only.)
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TRCP 771. Obj.ections to Report
Either party to the suit may file objections to any report

of the commissioners in partition rwithin 30 davsof the date the

report is filed', and in such case a trial of the issues thereon

shall be had as in other cases. If the report be found to be_

erroneous in any material respect, or unequal and unjust, the

same shall be rejected, and other commissioners shall be appoint-

edby the court, and the same -proceedings had as in the first

instance.

(COMMENT TO 1990 CHANGE: To set a time within which obiections

to a commissioners report must be filed.) ,
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TRCP 781. Proceedings as in civil cases

Every person or corporation who shall be cited as here-

inbefore provided shall be entitled to all the rights in the

trial and investigation of the matters alleged against 
him, as in

cases of trial in civil case~ in this state. Either party may

prosecute an appeal or writ of error from any judgment rendered,

as in other civil cases, subject, however, to the provisions of

Rule -¡øl: (42. Texas Rules of Appellate Procedure', and the
appellate court shall give preference to such case, and hear and

determine the same as early as practicable.

(COMMENT TO 1990 CHANGE: Textual corrective chanqe only.)
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TRE 604.. Interpreters

An interpreter is subject to the provisions of these rules

relating to qualification as an expert and the administration of

an oath or affirmation that he will make a true translation.

(COMMENT: See Rule 183. Texas Rules of civil procedure. reqard-

inq ap~ointment and compensation of interpreters. J
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TRE 614. Exclusion of Witnesses

At the request of a party the court shall order witnesses

excluded so that they cannot hear the testimony of other witness-

es, and it may make the order of its ownmoti.on. This rule does-

not authorize exclusion of (1) a party who is a natural person or

the spouse of such natural person, or (2) an officer or employee

of a party which is not a natural person designated as its

representative by its attorney, or (3) a person whose presence is

shown by a party to be essential to the presentation of his

cause. (This rule is not ap~licable to discovery nroceedinqs. J

(COMMENT TO 1990 CHANGE: See Rules 200 and 208. Texas Rules of

civil Procedure. relating 'to de~osi tions. 1
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TRE 703. Bases of Opinion Testimony

The facts or data in the particular case upon which

expert bases an l'j.ø opinion or inference maybe those perceived
by or ~Ø~Ø/~ØØwØltØreviewed bv the expert ~j.~ at or before the.
hearing. If of a type reasonably relied upon by experts in the

particular field in forming opinions or inferences upon the

subject, the facts .or data need not be admissible in evidence.

(COMMENT TO 1990 CHANGE: This amendment conforms this rule of

evidence to the rules of discovery in. iitilizinq the term "re-
viewed bv the expert." See also comment to Rule 166b.)
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TRAP 1 Scope of Rules; (Local Rules of Courts of Appeals)

(a) (No change.)

(b) Local Rules. Each court of appeals may, from time to

time, make and amend rules governing its practice not inconsis-

tent with these rules. Copies of rules and amendments so made

shall before their promulgation be furnished to the Supreme Court

and to the Court of Criminal Appeals for approval. (When an

appeal or oriqinal proceedinq is docketed. the clerk shall mail a

coPy of the court's local rules to all counsel of record who

requests it. 1

(COMMENT TO 1990 CHANGE: To provide for distribution of local

rules of court of appeals upon docketinq of an appeal.)
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TRAP 4. Signing, Filing and Service
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uni ted states Postal Service or a legible postmark aff ixed by the

Uni ted States Postal Service shall be prima facie evidence of the

date of mailing.

(c) (No change. )

(d) (No change. )

(e) (No change. )

(f) (No change. )

(g) '1tøøt I øt Service.. papers presented for filing shall

(be served and shall) contain an acknowledgement of service by

the person served or proof of service in the form of a statement

of the date and manner of service and of the names r and address-

es' of the persons served, certified by the person who made the

service. Proof of service may appear on or be affixed to the

papers filed. The clerk may permit papers to be filed without

acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

(COMMENT TO 1990 CHANGE: Textual corrective change only. J
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TRAP 5. Computation of Time

(a) In General. In computing any period of time prescribed

or allowed by these rules, by order of court, or by any applica-

ble statute, the day of the act, event, or' defaul t after which-
the designated period of time begins to run iø/~øtltø rshall not)

be included. The last day of the period So computed iø ItØ

rshall) be included, unless it is a saturday, lã Sunday or lã
legal holiday, as defined by Article 4591, Revised civil Stat-

utes, in which event the period týi~ø lýi~"trJ. r extends to J the end

of the next day which is ~øii~øt rnotl a c Saturday, Sunday ~øt

ror al legal holiday. vrø~/i~øl1-ø.øiiøø.1Iøili~ølpøtiøøiiøli~ø

~øti I Øø.1 lýI~if.~ I iø Itiøii~øt I ø. I $ø.iýitøø.11 I $ýi~Øø.1 I~Øt I 1-ØWø.1- l~ø1-iøø.11

ø.~1 Ipø.pØt 1ii1-øølp1 Ijtø.i1- Iø.Ø Iptø1iøøøi itilF-ýi1-ø I ~ iiø Ijtø.i1-øøiø~/iijtø

ýl~ø~iiii iø/jtø.i1-øøiøtili~øl 1-ø.øiiøø.1 I øiii~ølpøtiø~i

(b) (No change.)

(c) Nunc Pro Tunc Order. In civil cases, when a corrected

judgment has been signed after expiration of the court's plenary

power pursuant to Rule 316 øt 17i1-7 of the Te~as Rules of civil

Procedure, the periods mentioned in subparagraph (b) (1) of this
rule shall run from the date of signing the corrected judgment

with respect to any complaint that would not be applicable to the

original judgment.

(d) (No change. )

(e) (No change. )

(f) (No change. )

(COMMENT TO 1990 CHANGE: Textual corrective chanqe onlv. J
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TRAP 12. Work of Court Reporters
(a) (No change.)

(b) (No change.)

(c) To aid the judge in setting the priorities in (b)
above, each court reporter shall report in writing to the judge

on a monthly basis the amount and nature of the business pending

in the court reporter's office. A copy of this report shall be

filed with the Clerk of the Court of Appeals of each $ýJpt;.ji;.
¡ýJ~iti~¡ District in which the court sits.

(COMMENT TO 1990 CHANGE: Textual corrective change only.)
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TRAP 15a. Grounds for Disqualification and Recusal of Appellåte

Judges

(1) (No Change)

( 2 ) Recusal

Appellate Judges should re~use themselves in proceea...
ings in which their impartiality might reasonably be questioned,

including but not limited to, instances in which they have a

personal bias or prejudice concerning subject matter or a party

or personal bias or prejudice concerning the, sUbj ect matter ora

party, or personal knowledge of disputed evidentiary facts

concerning the proceeding. (In the ev.ent the court si ttinq en
banc isevenlv divided the motion to recuse shall be aranted.)

(COMMENT TO 1990 CHANGE: The present rule does not contain a

provision dealina with an evenly divided court sittinq en banc on

a motion to recuse. The proposed amendment will determine that

situation without the necessity of bringing in .a. visitinq iudqe.l
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TRAP 17 I.ssuance of Process by Appellate Court

(a) Any writ øf. im process issuing from any appellate

court shall bear the teste of the chief justice or presiding

judge under the seal of said court and be signed by the clerk,.
and, unless otherwise expressly provided by law or by these
rules, shall be directed to the party or court to be serv.ed, may

be served by the sheriff or any constable of any county of the

state of Texas wi thin which such person to be served may be

found, and shall be returned to the court from which it i.s.sued
according to the direction of the writ. Whenever such writ or

process shall not be executed, the clerk' is authorized to issue
another like process or writ upon the application of the party

who requested the former writ or process. TWO or more writs may

be issued simultaneously at the request of any party.

(b) (No change.)

(COMMENT TO 1990 CHANGE: Textual corrective chanqe only.)

00088



TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file

amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties, a nd shall show in the brief that.

copies have been furnished to all attorneys of record in the

case. (In civil cases. an amicus curiae brief shall not exceed

50 paqes in lenqth. exclusive of paqes containing the table of

contents. index of authorities. points of error. and any addendum

containinq statutes. rules. regulations. etc. The court may.

upon motion and order. permit a lonqer brief. 1

(COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus .curiae briefs, conformabl with Rules 74 hand 136 e .)

~~
~

WJ~J 00089



TRAP 41 ordinary Appeal - When Perfected

(a) Appeals in Civil Cases.

(1) Time to Perfect AP-¡eal. When security for costs

on appeal is required, the bond or aff idavit in lieu thereof

shall be filed with the clerk within thirty days after the

judgment is 
signed, or, within ,ninety days after the judg-

ment is signed if a timely motion for new trial has been

filed by any party (or if any Darty has timelY filed a

reouest for findinos of fact and conciusions of law in a

non;urv case). If a deposit of cash is made in iieu of

bond, the same shall be made within the same period.

(2) Extension of Time. (No change.)

(b) Appeals in criminal Cases.

(1) Time to Perfect AppeaL. (No change.)

(2) Extension of Time. (No change.)

(c) Prematurely Filed Documents. No appeal or bond or

aff idavi t in lieu thereof, notice of appeal, or notice of
limitation of appeal shall be held ineffective because

prematurely filed. In civil cases, every such instrument

shall be deemed to have been filed on the date of but

subsequent to the"Ø-ø.iø (timel of signing of the judgment or

the ø-ø.iø (timel of the overruling of motion for new trial,

if such a motion is filed. In criminal cases, every 

such

instrument shall be deemed to have been 

filed on the date of

but subsequent to the imposition or suspension of sentence

in open court or the signing of 

appealable order by the

trial judge,. provided that no notice of appeal shall be
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effective if given before a finding of guilt is made or a

verdict is received.

(COMMENT TO 1990 CHANGE: TO make the appellate timetable for

non-;urv cases conform more to that in iury cases.)
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TRAP 43 Orders Pending Interlocutory Appeal in civil Cases.

(a) (No change.)

(b) Security. Except as provided in subdivision (a) the

trial court may permit interlocutory order~ to be suspended-

pending an appeal therefrom by filing security pursuant to Rule

47. Denial of such suspension may be reviewed for abuse of

discretion on motion by the appellate court.

(c) Temporary Orders of Appellate Court. On perfection of

an appeal from an interlocutory order, the appellate court may

issues such temporary orders as it finds necessary to preserve

the rights of the parties until disposition of the appeal and may

require such security as it deems appropriate, but it shall not

suspend the trial court's order if the appellant's rights would

be adequately protected by supersedeas r or other orders pursuant
to Rules 47 or 49.1

(d) (No change. )

(e) (No change. )

(f) (No change. )

(g) (No change. )

(h) (No change. )

(COMMENT TO 1990 CHANGE: Textual corrective change onlv.)
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TRAP 47. Suspension of Enforcement of JUdgment Pending

Appeal in Civil Cases

Text as amended by the Supreme Court effective January

1, 1988. See also text as adopted by the Court of criminal.

Appeals, post.

(a) Suspension of Enforcement. Unless otherwise provided

by law or these rules, a judgment debtor may suspend the exe-

cution of the jUdgment by filing a good and sufficient bond to be

approved by the clerk, subject to review by the court on hearing,

or making the deposit provided by Rule 48, payable to the judg-

ment creditor in the amount provided below, conditioned that the

jUdgment debtor shall prosecute his appeal or writ of error with

effect and, in case the jUdgment of the Supreme Court or court of

appeals shall be against him, he shall perform its judgment,

sentence or decree and pay all such damages and costs as said

court may award against him. If the bond or deposit is suffi-

cient to secure the costs and is filed or made within the time

prescribed by RUle ~ø L!, it constitutes sufficient compliance

with Rule 46. The trial court may make such orders as will

adequately protect the jUdgment creditor against 

any loss or
damages occasioned by the appeal.

(b) (No change. )

(c) (No change. )

(d) (No change. )

(e) (No change. )
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(f) (No change.)

(g) Conservatorship or Custody. When the judgment is one

involving the conservatorship or custody of arf'l1-7-~ rminorl, the

appeal, with or without security shall not have the effect of

suspending the jUdgment as to the conservatorship or custody of

the rf'l1-7-~ rminor), unless it shall be so ordered by the court
rendering the judgment. However, the appellate court~ upon a

proper showing, may permit the judgment to be superseded in that

respect also.

(h) (No change. )

(i) (No change. )

(j) (No change. )

(k) (No change. )

(COMMENT TO 1990 CHANGE: Textual corrective chanqe onlv.)
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