SUPREME COURT ADVISORY COMMITTEE
JULY 15, 1989 MEETING

AGENDA
1. Approval of Minutes of May 26-27, 1989, meeting.
2. Report on ”Sealed Records” Special Project on Family Law Section:

Kenneth Fuller (Tabled at last meeting)

Report on Reorganization of TRAP: Mike Hatchell & Rusty McMains

Report on TRAP 1: Mike Hatchell and Rusty McMains

5. Report on TRAP 4: Mike Hatchell and Rusty McMains

6. Report on TRAP 9: Mike Hatchell and Rusty McMains

7. Report on TRAP 20: Mike Hatchell and Rusty McMains

8. Report on TRAP 47 & 49: Elaine Carlson

9. Report on TRAP 40: Mike Hatchell and Rusty McMains

10. Report on TRAP 51 & 53: Mike Hatchell and Rusty McMains
11. Report on TRAP 52: Mike Hatchell and Rusty McMains

12. Report on TRAP 82: Mike Hatchell and Rusty McMains

13. Report on TRAP 90 question of publication if writ granted (delete
'~ last phrase of current rule): Mike Hatchell and Rusty McMains

14. Report on TRAP 130: Mike Hatchell and Rusty McMains

15. Report on TRAP Section 17 Heading: Mike Hatchell and Rusty
McMains

16. Report on TRCP 13: Frank Branson

17. Report of #Direct Actions” Special Subcommittee on TRCP 38(c) and
TRCP 51(b): Broadus Spivey and David Beck

18. Report on TRCP 57: David Beck

19. Report on TRCP 120a burden of proof and proof by affidavits:
David Beck

20. Report on TRCP 166 and 166b: Professor Dorsaneo
21. Report on TRCP 237a: Professor Dorsaneo

22. Special Subcommittee Report on TRCP 278: Professor Edgar, Gilbert
' Low and Tom Ragland



23.
24.
25.

26.

27.

28.
29.
30.

31.

34.

Report on TRCP 299 and 299a: J. Hadley Edgar
Report on TRCP 305: Harry Tindall
Report on TRCP 308a: Harry Tindall

Special Subcommittee Report on TRCP 329(b): Harry Tindall, Mike
Hatchell & Professor Dorsaneo

Special Subcommittee Report on TRCP 330: Elaine Carlson, Charles
Herring, and Tom Davis

Report on TRCP 749: Elaine Carlson

Report on TRCP 534: Anthony Sadberry 2 g(&bﬁva?//

Form Subcommittee regarding House Bill(

Form Standing Subcommittee on Multi-County and Multi-District
Rules

Form Special Subcommittee for Comprehensive Reformatting and
Review of Texas Rules of Civil Procedure in order of Federal
Rules of Civil Procedure

Form Speeciar—Subrommittees—to—combimre all trial “notice” and )

"service” rules in a single rule, e.g. TRCP-2ia & 72.

Other new business.
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MINUTES OF THE
SUPREME COURT ADVISORY COMMITTEE

MAY 26-~27, 1989

The Advisory Committee of the Supreme Court of Texas con-
vened at 8:30 o’clock a.m. on Friday, May 26, 1989, pursuant to
call of the Chairman.

Friday, May 26, 1989:

Members present: Chair Luther H. Soules III, Justice Nathan
L. Hecht, Honorable Sam Houston Clinton, Mike A. Hatchell,
Kenneth D. Fuller, Vester T. Hughes, Jr., Honorable Raul Rivera,
John M. 0’Quinn, Buddy Low, Anthony J. Sadberry, Honorable Stan
Pemberton, Professor Elaine Carlson, Chuck Herring, Tom Ragland,
John E. Collins, Charles Morris, Tom Davis, Steve McConnico,
Russell McMains, Gilbert Adams, Professor J. Hadley Edgar,
Franklin Jones, Jr., Thomas Black, David Beck, Pat Beard,
Professor William Dorsaneo III, Newell H. Blakely, and Broadus A.
Spivey. Also present were Chlef Justice Thomas R. Phillips,
Honorable Ted Robertson, Sarah B. Duncan, and Holly Jd. Halfacre.

Members absent: Frank L. Branson, Honorable Solomon Casseb,
Jr., Chief Justice Austin McCloud, Harry M. Reasoner, Justice
Linda B. Thomas, Harry L. Tindall, Sam D. Sparks, and Sam Sparks.

Discussion was had regarding SB 874 and the adverse effect
it may have on Supreme Court of Texas rule making, if it is
constitutional. Committee members resolved unanimously to urge
the Governor to veto the bill.

A request for amendment to TRAP 687(e) was reported on,
motion was made and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

Professor Elaine Carlson reported on substantial progress of
the Texas Pattern Local Rules project.

A request for amendment to TRAP 680 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A discussion was had regarding changlng TRAP 133 n.r.e.
designations to ~d.r.d.” discretionary review denied. The
Committee voted unanimously not to recommend that the Supreme
Court promulgate the requested amendment.
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A report was given by Ken Fuller on Special Family Law
Project regarding purging of child abuse allegations that are not
proven and sealing of records. The Committee voted to table this
matter for future reconsideration when better public information
is available for subcommittee to study.

A report was given by David Beck on Code of Judicial Con-
duct, Canon 5e regarding using an active judge as arbitrator in
case not in his court and regarding settlement discussion in
cases pending in his court. Mr. Beck’s committee recommended no
change. The Committee voted not to change Canon 5e, but to make
an addition to Rule 166 to permit judges to “encourage” settle-
ment at pretrial conferences.

A subcommittee report on the Rules of Civil Evidence was
given by Professor Newell Blakely. A request for amendment to
TRCE 705 was made to preclude expert testimony on underlying
facts during direct examination. An additional proposal was made
orally by Professor Blakely to change to TRCE 705. Motion was
made to reject both proposals because the trial court already has
power to 1limit expert testimony under TRCE 403, the Committee
voted unanimously to recommend that the Supreme Court not
promulgate the requested amendment. ‘

A request for amendment to TRCE 902(12) was reported on,
motion was made, and the committee voted 9 to 12 to recommend
that the Supreme Court not promulgate the requested amendment.

A request to repeal TRCP 184 and 184a due to redundancy with
Texas Rules of Evidence 202 and 203, was reported on, motion was
made and the committee voted 12 to 11 to recommend that the
Supreme Court repeal TRCP 184 and 184a.

A request for amendment to TRCE 604 cross referencing Texas
Rule of Civil Procedure 183 was reported on. Motion was made to
table and assigned to Dorsaneo to work on and report tomorrow.

A request for amendment to Civil Practice and Remedies Code
Sec. 18.031 was reported on, motion was made, and the committee
voted not to recommend that the Supreme Court promulgate the
requested amendment.

Discussion was had regarding TRCE 614 on who may be present
at deposition Dorsaneo suggested revision to Rule 166b(5) (b)
TRCP to say who may be present. The committee voted to recommend
the changes shown on page 00046. The remaining changes tabled
until tomorrow.

A request for amendment to TRCE 703 was reported on, motion
was made to table and make consistent with TRCP 166b, and the
committee voted to table and take up later with the report on
Rule 166 to TRCP. '
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A report on Rules of Appellate Procedure was made by Rusty
McMains.

A request ‘for amendment to TRAP 4b was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 5a was reported on. Motion
was made and the Committee unanimously voted for 1leaving the
reference to Article 4591 in the rule. Motion was made and the
committee unanimously voted to recommend all other changes be
reconnmended that +the Supreme Court promulgate the suggested
amendment. Rusty McMains to consider Federal Rule 6a and coun-
terparts for inclusion.

A request for amendment to TRAP 40 was reported on, motion
was made and the committee unanimously voted to table.

A request for amendmeht to TRAP 79 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 84 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 184(b) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 90 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

Request was made for discussion regarding publication of
cases under Rule 90 and whether the Supreme Court should order
unpublished opinions published when writ of error granted at end
of agenda.

Discussion was had as to whether to include rules of profes-
sionalism in the TRCP or Texas Disciplinary Rules of Professional
Conduct. The committee voted to recommend inclusion of the rules
in the Disciplinary Rules of Professional Conduct.

A request for.amendment to TRAP 100 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 121 was.reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

00003
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A request for amendment to TRAP 123 was reported on, motion
was made, and the committee voted 12 to 10 to recommend that the
Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 130 was reported on, motion
was made, and the committee voted unanimously to table for
written suggestions,

A request for amendment to TRAP 13¢ was reported on, motion
was made, and a majority of the committee voted to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 190'Was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme court promulgate the requested amendment.

recommend that the Supreme Court promulgate the following re-
quested amendments: Rule 1; Rule 4; Rule 17; Rule 20; Rule 41;
Rule 43; Rule 47; Rule 56; Rule 57; Rule 59; Rule 72; Rule 90;
Rule 91; Rule 130; Rule 133; Rule 134; Rule 135; heading change
to Section 10; Rule 160; heading changes to Section Twelve,
Thirteen, Fourteen, and Eighteen.

Rule 82a tabled until tomorrow.

A request for amendment to TRCP 3a was reported on, motion
was made, and the committee voted unanimously to table until
tomorrow. '

A request for amendment to TRCP 21a Was reported on, motion
was made, and the committee voted 11 to 7 to recommend that the
Supreme Court promulgate the requested amendment. The committee
discussed a three day extension when notice sent by telecopier.
Motion was made and the committee voted 9 to 6 to recommend that

Discussion had regarding putting notice under one rule -
should be a special project. a committee is to be appointed.
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A request for amendment to TRCP 73 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 26 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 565~ﬁés_reportea on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 87 was reported on, motion
was made to table until tomorrow.

A request for amendment to TRCP 106 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 107 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 120a was reported on, motion
was made, and the committee voted 5 to 11 to recommend that the
Supreme Court not promulgate the requested amendment. Nonethe-
less, Justice Hecht requested a proposal be made at the next
meeting on burden of proof and proof by affidavits.

A request for amendment to TRCP 145(1) was reported on. A
discussion was had regarding compensation for court reporter on
indigent appeals. TRCP 145(1) provides for costs to be paid by
other party. A motion was made and the committee voted unani-
mously to recommend that the Supreme Court not promulgate the
requested. amendment.

A request for amendment to TRCP 216 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment..

A request for amendment to TRCP 223 was reported on, motion
was made, and the committee voted unanimously to recommend that

the Supreme Court promulgate the requested amendment.

A request for-amendment to TRCP 239 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

Meeting adjourned by Chairman Soules until 8:30 o’clock a.m.
tomorrow.

Saturday, May 27, 1989

Meeting called to order by Luther H. Soules III, Chairman.

c:/dw4 /scac/minutes/hjh ~5- 00005



Members present: Chair Luther H. Soules III, Justice Nathan
L. Hecht, Mike A. Hatchell, Kenneth D. Fuller, Vester T. Hughes,
Jr., Honorable Raul Rlvera, John M. O’Quinn, Anthony J. Sadberry,
Professor Elaine Carlson, Chuck Herring, Tom Ragland, John E.
Collins, Charles Morris, Tom Davis, Russell McMains, Gilbert
Adams, Professor J. Hadley Edgar, David Beck, Professor William
Dorsaneo III, Newell H. Blakely, Gilbert I. Low and Broadus A.
Spivey. Also present were Chief Justice Thomas R. Phillips,
Honorable Ted Robertson, Sarah B. Duncan, and Holly J. Halfacre.

Members absent: Frank L. Branson, Honorable Solomon Casseb,
Jr., Chief Justice Austin McCloud, Harry M. Reasoner, Justlce
Linda B. Thomas, Harry L. Tindall, Sam D. Sparks, Honorable Sam
Houston Clinton, Honorable Stanton Pemberton, Steve McConnico,
Franklin Jones, Jr., Thomas Black, Pat Beard, and Sam Sparks.

Justice Nathan Hecht had oral requests for TRCP changes as
follows:

In TRAP 5c delete reference to TRCP 317. A motion was made
and the committee voted unanimously to recommend that the Supreme
Court promulgate the requested amendment.

In TRAP 74 delete the words ”Supreme Judicial”. Also
delete reference to ”Supreme Judicial” in Criminal Case Appendix.
Holly Halfacre to do search for any other references to ”Supreme
Judicial”. A motion was made and the committee voted unanimously
to recommend that the Supreme Court promulgate the requested
amendment.

A request for amendment to TRAP 172 was made by Justice
Hecht changing time limits for oral argument in the Supreme Court
from 30 minutes to 25 minutes and 15 minutes to 10 minutes. A
motion was made and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

Subcommittee Report by J. Hadley Edgar on Rules 216 - 314.

A motion was made and the committee voted unanimously to
recommend that the Supreme Court promulgate the requested amend-
ment by adding the following language to TRCP 245: #A request
for trial setting constitutes a representation that the request-
ing party reasonably and in good faith expects to be be ready for
trial by the date requested, but no additional representation
concerning the completion of pre—tr1a1 proceedings or current
readiness for trial shall be required in order to obtain a trial
setting in a contested case.”

A request for amendment to TRCP 248 was reported on, motion
was made, and the committee voted 6 to 4 to recommend that the
Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 254 was reported on. This
is a legislative continuance problem. No action needed by this

c:/dw4/scac/minutes/hjh -6-

00006



committee. A motion was made, and the committee voted unanimous-
ly not to recommend that the Supreme Court promulgate the re-
quested amendment.

A request to repeal TRCP 260 was reported on, motion was
made, and the committee voted unanimously to recommend that the
Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 269 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 278“wasireported on, after a
lengthy discussion motion was made, and the committee voted
unanimously to request further study of TRCP 278 by the commit-
tee.

A request for amendment to TRCP 279 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 295 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 296 was reported on, motion
was made, and the committee voted 11 to 5 to recommend that the
Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 298 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment. Professor
Elaine Carlson, Professor J. Hadley Edgar and Michael Hatchell
were assigned to review Rule 298 regarding possible changes to
41(a) (1) and 54(a) to be reported on at the next meeting.

Discussion had regarding making changes to TRCP 200 to 1list
in notice who will be attending. Add same language to TRCP 208
and put comment referencing Rules 200 and 208 at the end of 614.

A motion was made, and the committee voted unanimously to
recommend that the Supreme Court promulgate the requested amend-
ment to TRCP 166 by adding the following sentence ”(g) The
Settlement of the Case. To aid such consideration, the court may
encourage settlement”. :

A request for amendment to TRCP 166b(e), 166b(2) (e) (1),
166b(2) (e) (2) and 166b(3) (b) was reported on, motion was made,
and the committee voted unanimously to recommend that the Supreme
Court promulgate the requested amendment.

A request for amendment to TRCP 166b(c) and (df was reported
on, motion was made, and the committee voted wunanimously to
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recommend that the Supreme Court promulgate the requested amend-
ment. -

A request for amendment to TRCP 166b(4) was reported on,
motion was made, and the committee voted by majority to recommend
that the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 167a was reported on, motion
was made, and the committee voted by majority to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 168. was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 169 was reported on, motion
was made to approve certain changes, and the committee voted
unanimously to recommend that the Supreme Court promulgate
portions of the requested amendment.

A request for amendment to TRCP 201 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 206 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 208 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 215 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP l1l66a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 87 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A subcommittee Report on TRCP 781 was given by Professor
Elaine Carlson. Motion was made and the committee voted unani-
mously to recommend that the Supreme Court promulgate the re-
quested amendment.

A subcommittee Report on TRCP 523~591 was given by Anthony
Sadberry.

c: /dw4 /scac/minutes/hjh -8-

00008



A request for amendment to TRCP 534 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 13 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 18b was feported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRCP 329b was reported on, motion
was made, and the committee voted unanimously to table same for
assignment to a special subcommittee for comprehensive review and
revision where necessary.

Upon request of Justice Hecht, a new committee was created
to study and make recommendations regarding TRCP 330, on multi
district complex litigation. Professor Elaine Carlson, Charles
Herring and Tom Davis volunteered to be on committee. A Chair
will be named and additional members will be appointed.

A request for amendment to TRCP 604 was reported on, mnotion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 183 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to Rule 15a was reviewed, motion was
made and the committee voted unanimously to recommend that the
Supreme Court promulgate the requested amendment.

A réquest for amendment to TRAP 40 was reported on and
assigned for further study to the Standing Subcommittee on Rules
of Appellate Procedure.

Michael Hatchell was named Co-chair of the Standing Subcom-
mittee on Rules of Appellate Procedure.

A request for amendment to TRAP 47 was reported on and
assigned to Professor Elaine Carlson as. Chair of a special
subcommittee for a report at the next meeting.

A request for amendment to Rule 49 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court not promulgate the requested amendment.

A request for amendment to TRAP 130a was reported on and
assigned to the Subcommittee on Rules of Appellate Procedure for
further study and report at next meeting.
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A request for amendment to TRAP 5 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 201(5) was reported on,
motion was made, .and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP i?ihﬁésrreported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the reguested amendment.

Meeting adjourned.

00010
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STATE OF TEXAS
OFFICE OF THE GOVERNOR
AUSTIN, TEXAS 78711

WILLIAM P. CLEMENTS, JR.
GOVERNOR June 22, 1989

Mr. Luther H. Soules, III
Soules & Wallace

Tenth Floor.

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas .78205-2230

Dear Mr. Soules:

Thank you for your recent letter urging my veto of S.B.
874. ‘

You will be happy to know that I vetoed this particular
piece of legislation.

Constituent input was vital to my decision and I appreciate
your interest.

Sincerély,

AR
A,
William P. Clements,
"Governor .

WPC:DPF/smm/ls
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@he Senate of
The State of Texas Chairman

JURISPRUDENCE Committee
- Vice-Chairman
(Auztm FINANCE Committee
Member
ADMINISTRATION Committe

S?ggEGSLEAI\?ErI?(;VR STATE AFFAIRS Committee
DISTRICT 22 June 23, 1989 Texas Sgészil';ll)\?llj Covm
Mr. Luther Soules, III
10th Floor Republic of Texas Plaza
175 E. Houston Street
San Antonio, Texas 78205-2230
Dear Luke:
I enjoyed getting to visit with You again at the
Committee hearing on §.B. 1013. I also appreciated
your letter outlining your thoughts on the bill,
As we discussed during the hearing, it appears
that part of the solution to this qQuestion regard-
ing sanctions for frivolous lawsuits would be to
have better lines of communication opened up be-
tween the Legislature and the Supreme Court.
Again, 1 appreciate you taking the time to come
before the Committee to share your views.
Véry truly youps,
BG/ms
00012
P.O. Box 12068, Capitol Station 6410 Southwest Blvd., Ste. 109 505 N. Graham
Austin, Texas 78711 Ft. Worth, Texas 76109 Stephenville, Texas 764

$12/463:0122

417/763-0259 817/965-5069



P.0. BOX 2910 Statc Of cI'CXHS

AUSTIN, TEXAS 78768-2910

200 NAVARRO
SAN ANTONIO, TEXAS 78205
$12-225-3141

512-463-0532 “House of Rgpr CSCIltatI.VCS

ORLANDO L. GARCIA
STATE REPRESENTATIVE
DISTRICT 115

June 20, 1989

Luther H. Soules, III

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

As you know, the 7lst Legislature has concluded
its Reqular Session. Previously you communicated
yourhconcern and interest regarding House Bill
2223 by Representative Culberson and Senate Bill
1013 by Senator Krier relating to frivolous
lawsuits. Please be advised that the Legislature
did not pass either of these bills.

Again, thank you for your communication and .
interest in our state government. Your
participation in our government is an integral
part of the democratic process. If I or my staff
may be of assistance to you on any matter pending
before the Legislature or any state agency, please
call me.

Very truly yours,

O G P oo

RLANDO L. GARCIA
State Representative

OTJG/baC

COMMITTEES:
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The Benate of
The Btate of Texas

CHAIRMAN:
Intergovernmental Relationg
MEMBER:
HUGH PARMEK Administration
District 12 Health and Human Services
Fort Worth

State Affairs

June 9, 1989

Mr. Luther H. Soules III

Republic of Texas Plaza

175 East Houston Street, 10th Floor
San Antonio, Texas 78205-2230

Dear Mr. Soules:

Thank you'ipr your letter concerning SB1019 and HB2223 relating to friv-
olous lawsuits. As you probably know, neither of these bills were
passed into law during the legislative session. Please be assured that
I will continue to keep your concerns with this issue in mind in the fu-
ture.

Once again, thank you for writing. Please feel free to call on me if I
may ever be of any assistance to you in the future.

Xe S
b-71-%9
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State of Texas
PHouse of Representatives

Qustin District Office:
N SCHOOLCRAFT 2117 Pat Booker Rd.
. DISTRICT 121 Universal City. Texas 78148

(512) 658-0768

May 24, 1989

Luther H. Soules, III
Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

Thank you for your recent letter in opposition to
Senate Bill 1013, relating to frivolous law suits,
and the companion House Bill 2223. I am always
glad to hear from interested citizens about cur-
rent%}ssues.

Senate Bill 1013 was left pending in the Senate
Jurisprudence Committee. House Bill 2223 has
passed out of committee in the House but has not
yet been set on the House Calendar. At this late
date in the session, it is highly unlikely that
either of these bills can possibly complete the
legislative process.

I appreciate you sharing your concerns with me and
if I can be of any further assistance to you in
state government matters, please don't hesitate to
call on me.

Sincerely,

Alan Schoolcraft
State Representative

AS:cbh

P.O. Box 2910 = Austin. Texas 78769 « (512) 363-0636 00015



The State of Texas
fBouse of Representatives
Qustin, Texas

\ COMMITTEES:
BETTY DENTON . \ " APPROPRIATIONS
1023 JEFFERSON FINANCIAL INSTITUTIONS
SUITE 203 Chairman, Budget
WACO, TEXAS 76701 & Oversight

817/756-2650

- June 6, 1989

Mr., Luther H. Soules III

Attorney at Law

10th Floor, Republic of Texas Plaza
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Mr. Soules:

Youiiad written me regarding 'S.B. 1019 and H.B.
2223; however, S.B. 1019 deals with schools, and I
believe that you are referring to S.B. 1013. H.B.

. 2223 was sent to the Calendars Committee but was
never scheduled for debate. S.B. 1013 was never
reported from Committee. .

Again, I appreciate your keeping me informed of
+legislation of interest to you. Many good bills
were not passed this Session, since about 4,700
pieces of legislation were introduced and only about
835 were actually passed.

Singérely,
L
y Dentgn

BD/dh
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DRAFT

TRCP 3a. Rules by other Courts

Fach court of appeals, administrative Jjudicial region,
district court, county court, county court at law, and probate
court, may make and amend ¥j¢ [locall rules governing practice
pefore such courts, provided;

(1) No change.

[(2) No time period provided by these rules may be altered
by local rules; and}

[2Y (3) any proposed [local] rule or amendment’shall not
pecome effective until it is submitted and approved by the
Supreme Court of Texas; and

[2) (4) any proposed [local] rule or amendment shall not
pbecome effective untill at least thirty (30) . days after its
publication in a manner reasonably calculated to bring it to the
attention of attorneys practicing before the court or courts for
which it is made; and

(4 (5) all [local]l rules [or amendments] adopted and
approved in accordance herewith are made available upon request‘
to the members of the bar.

[(6) No local rule, order, or practice of any court, other

than local rules and “amendments which fully comply with all

requirements of this Rule 3a shall ever be applied to determine

the merits of any matter.

[COMMENT TO 1990 CHANGE: _To make Texas Rules of civil Procedure

timetables mandatory and +o preclude use of unpublished local

rules or other ”standing” orders OL local practices from deter-

mining issues of substantive merit.]
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TRCP 5. Enlargement

When by these rules or by a notice given thereunder or by
order of court an act is required or allowed to be done at or
within a required or allowed to be done at or within a specified
time, the court for cause shown may, at any time in its dis-
cretion (a) with or without motion or notice, order the period
enlarged if application therefor is made before the expiration of
the period originally prescribed or as extended by a previous
order; or (b) upon motion permit the act to be done after the
expiration of the specified period where good cause is shown for
the failure to act./ /Pyt /if¥ [The court] may not enlarge the
period for taking any action under the rules relating to new
trials except as stated in these rules;//p¢¢wi¢¢¢//M¢W¢w¢tl/1¢/¢
ROLLOR/ FOF /g /LY 1AL ‘

[If any document] is sent to the proper clerk by first-class
United States mail in an envelope or wrapper properly addressed

and stamped and is deposited in the mail phe /ARY /oY /ipré [on or]

before the last day for filing same, the same, if received by the
clerk not more than ten days tardily, shall be filed by the clerk
and be deemed filed in time./ /Previdéd/ /Hevever/ /EhAE /4 [A]
legible postmark affixed by the United States Postal Service-

shall be prima facie evidence of the date of mailing.
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{COMMENT TO 1990 CHANGE: To make the last date for mailing under

‘Rule 5 coincide with the last date for filing.]
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TRCP 21. Motions

An application to the court for an order, whether in the
form of a motion, plea or other form of request, unless presented
during a hearing or trial, shall be made in writing, shall state
the grounds therefor, shall set forth the relief or order sought, .
[shall be served on all parties.,] and shall be filed and noted on
the docket.

An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or trial, shall

be served upon [all other] e /AQYEY ¢/ PAY LY [parties], not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

[COMMENT TO 1990 CHANGE: To regquire service of all described

documents on all parties.]
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TRCP 21la. Notice

Every notice required by these rules, [and every application

to the Court for an order,] other than the citation to be served

upon the filing of a cause of action and except as otherwise
expressly provided in these rules, may be served by delivering a

copy [thereof] ¢f/fWh¢/RPLi¢e /oy /oE /e /ASEARERY /LD /P /LYY Ed] /d¢
¥i¢/¢d#¢ /ndY /P¢/ to the party to be served, or Ui# [the party’s]

duly authorized agent or }i# attorney of record, either in person

or by [agent or by courier receipted deliverv or by certified or]

registered mail, to [the party’s] Kjig last known address, [or by

telephonic document transfer to the party’s current telecopier

number,] or it may be given in such other manner as the court in
its discretion may direct. ~ Service by mail shall be complete
upon deposit of the paper, enclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under
the care and custody of the United States Postal Service.
Whenever a party has the right or is required to do some act oY
ke /gong /prodeddingd within a prescribed period after the
service of a notice or other paper upon him and the notice or

paper is served upon by mail [or by telephonic document

transfer], three days shall be added to the prescribed pericd.

It [Notice] may be served by a party to the suit, ¢y /hig [an]
attorney of record, ¢¥/Py/tié/prépér [a]l sheriff or consﬁable, or

by any other person competent to testify. [The party or attorney

of record shall certify to the court compliance with this rule in

writing over signature and on the filed instrument.] A yritfén
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ficate by [a party or] an attorney of record, or

urn of an officer, or the affidavit of any person showing
service of a notice shall be prima facie evidence of the fact of
service. Nothing herein shall preclude any party from offering
proof that the notice or document was not received, or, if.
service was by mail, that it was not received within three days
from the date of deposit in a post office or official depository
under the care and custody of the United States Postal Service,
and upon so finding, the court may extend the time for_taking the
action required of such party or grant such other relief as it
deems just. The provisions hereof reiating to the method of

service of notice are cumulative of all other methods of service

prescribed by these rules. WhgH /EHgds/ YUl /pYovide [£oF [nptl¢é
BLI#EYVILE/BY /Y ESLRLEY SA/RALL ] | $UCH/ ROLIGE ) OF [ $4YVid e/ DAY/ AL/ b¢
RAQ/ Y /Y ELELIEA/0ALL/

[COMMENT TO 1990 CHANGE: Delivery means and technologies have

significantly changed since 1941 and this amendment brings

approved service practices more- current. ]
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TRCP 26. Clerk’s Court Docket

Each clerk shall also keep a court docket in a ¥¢ll /pound
pop¥ [permanent record] ipn that K¢ shall ¢pfeéy [include] the
number of the case and the names of parties, the names of the
attorneys, the nature of the action, the pleas, the motions, and

the ruling of the court as made.

[COMMENT TO 1990 CHANGE: To conform to modern technologies for

keeping of permanent records by clerks.]
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TRAP 54. Time to File Record

(a) In Civil Cases -- Ordinary Timetable. The transcript
and statement of facts, if any, shall be filed in the appellate
court within sixty days after the judgment is signed, or, if a

timely motion for new trial or to modify the judgment has been

filed by any party [or if any party has timely filed a request
for findings of fact and conclusions of law in a nonijury case],

within one hundred twenty days after the judgment is signed. If
a writ of error has been perfected to the court of appeals the
record shall be filed within sixty days after perfection of the
writ of error. Failure to file either the transcript or the
statement of facts within such time shall not affect the juris-
diction of the court, but shall be ground for dismissing the
appeal, affirming the 3judgment appealed from, disregarding
materials filed, or applying presumptions against the appellant,
either on appeal or on the court’s own motion, as the court shall
determine. The court has authority to consider all timely filed
transcripts and statements of facts, but shall have no authority
to consider a late filed transcript or statement of facts, except
as permitted by this rule.

(b) 1In Criminal Cases - Ordinary Timetable. The transcript
and statement of facts shall be filed in the appellate court
within sixty days after the day sentence is imposed or suspended
in open court or the order appealed from has been signed, if a
motion for new trial is not filed. 1If a timely motion for new
trial is filed, the transcript and statement of facts shall be

~filed within one hundred [twenty] days after the day sentence is
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g;;;i;.;;mposed or suspended in open court or the order appealed from has

been signed.

(c) No change.

[COMMENT TO 1990 CHANGE: To make the appellate timetable for.
non-jury cases conform more to that in jury cases. To conform
;ip yaragraph (b)) to the rule amendment adopted by the Court of

Criminal Appeals.]
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TRCP 67. Amendments to Conform to Issues Tried Without
Objection
When issues not raised by the pleadings are tried by express

or implied consent of the parties, they shall be treated in all

respects as if they had been raised in the pleadings. 1In such-

case such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be
made by leave of court upon motion of any party at any time up to
the submission of the case to the Court or jury, but failure so
to amend shall not affect the result of the trial of these
issues; provided that written pleadings, before the time of
submission, shall be necessary to the ‘éubmission of ¢pé¢idl

1$$¢¢$ [questions], as is provided in Rules 277 and 279.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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72 Filing Pleadings: Copy Delivered to All Parties or

Attorneys

LAl Wiérnéyey /dny party [whol] files, or asks leave to file

' pleading, plea, or motion of any character which is not by

 or by these rules required to be served upon [all other
tihé /AdyErée /party/ /h¢ shall at the same time ¢jlfli¢y
eliver [by any method approved for service in Rule 21a to] ¢¥
;ﬁ¢11/¢¢ ¥ii¢/Ad¥ersé/pareEy [all parties not required to be served]
or their Affgyfdy(d) [attornevs] of record a copy of such plead-
iing, plea, or motion. The [party or]l #ALESYhey /oF /ARERSY 1744
YEPYEEnEALLIYE/ pf/#Yi¢lh attorney [of record], shall certify to the
court [compliance with éhis rule in writing over signature] on
the filed pleading, [plea or motion]. If/wyYifind/@ve¥/Ris/perésns
A1 /E1SNALULE/ JERAL /e /RAS [ ¢onBLIEA /WILR /¥he /DY SV IS LN /HE /1S
r¥l¢. If there is more than one ¢¢V¢¢$é [other] party #nd/ii¢
AQYEY ¢ /PpAYL1éd /AY¢ represented by different attorneys, one copy
of such pleading shall be delivered or mailed to each attorney,
YEPrEsEnLing/ e/ Ady gy ¢/ varEi¢d/ but a firm of attorneys #ggp¢ls
A¥ed/in/tiie /¢d#¢ shall count as one. WpE/Mere/¥Ran/Epuy /¢pples
BF ARy /BIEAALNG/ [DIERA) /oY [MPLION [ ERALL /D¢ /¥ EARIYEA /1 [P [ FAYS
RigRERA/ LD/ ARV EYEE/ DAY LIRS/ /ANA/ LE/ RN &/ PE/ROL &/ LRAR/ EPUY [ ARV EY ¢
PAYLIgs/ / EOUY/ Eppids/ oL/ SUeh/PLEAALNG/ S RALL/ B¢/ AepPpE1EEA/WIL I/ Lk
ELEYY [ DF [¢PUYE/ [ARA [ENe /DAY LY /ELLLING /XRER/ /BY [AEKING /1¢dV¢ /19
fil¢/¢h¢¢//$h¢ll/1¢f¢¥m/¢11/¢¢Y¢¢$¢/¢¢¢¢i¢$/¢¥/¢M¢i¥/¢¢¢¢¢¢¢¥$/¢f
YEEOPA [ ERAL / SUSCH/ ¢oDLeE [ have [ PEdn /ALpogILed/ Wit/ ERhe/¢1e¥ R/ [/ ThE
- gopigd /ERALL /Pe [ARLIVEFER /BY /ERE [EIE¥K /¥ Kh¢ /fi¢$¢ / £y
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APBLICANLE [ ERLILIEA/ LHEY LB [ANA/ LT/ $UER EASE/ D/ EoBIE/ERALT /o
YeAUIYed /10 /B¢ /RALIEA /oY [ARLIVELER /1D [ t1hd /AAVEY ¢ /DAY ELEE [ pY
YRELY /ALLPEREY #/ VY [ ENE [ AELOYRSY /¥ PUE / F1110G /L 1ig/Dl¢Ading. After

[one] @& copy of a pleading is furnished, #¢ /4p [RAEEPYVEY ] [Yé
[a party] cannot require another copy of the same pleading ¢ /p¢

Irnighed/¥o/iv [without tendering reasonable charge for copying
and delivering.]

[COMMENT TO 1990 CHANGE: To require service on all parties.]
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73. Failure to Fyrpjigh (Serve or Deliver] Copy of Pleadings

Ray ey e/ PAYEY

If any party fails to fyypigh [serve or deliver] the #AAyérgé

if{y [other parties] ¥l a copy of any pleading, [plea, or-

5 {cn whenever required by these rules and] in accordance with

/p¢¢¢¢¢1ng/¢¢1¢ [Rules 21a and 72 respectively], the court may
jts discretion, ¢y/wgtign/ [on notice and hearing] order all
any part of such pleading stricken, direct that such party
hall not be permitted to present grounds for relief or defense
ontained therein, require such party to pay to the AdyeYde/pAYLY
the amount of reasonablé costs and expenses

iiigéluding attorneys fees] incurred as a result of the failure,

§}¢¢1¢¢1¢¢/¢¢¢¢¥¢¢Y/i¢¢$l or make such other order with respect to

;the failure as may be just.

[COMMENT TO 1990 CHANGE: To provide sanctions for the failure to

serve all parties.]
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TRCP 87. Determination of Motion to Transfer

1. Consideration of Motion. (No change.)
2. Burden of Establishing Venue
(a) (No change.)

(b) Cause of Action. It shall not be necessary for a
claimant to prove the merit[s] of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be
taken as established as alleged by the pleadings[.]//pyt/¥ [Wihen
the [defendant specifically denies the] ¢lZAipAyff# venue allega-
tions] #r¢ /gpe¢ifi¢dlly /d¢hi¢d/ the Plgadey [claimant] is re-
quired, by prima facie proof as provided in paragraph 3 of this
;g;gL to support liig [such] pleading that the cause of action
taken as established by the pleadings, or a part ¥i¢résdf of such
cause of action, accrued in the.county gf suit. /pY /PYind /fd¢ilé
PYOLE /dd/ 16¢¢7191¢¢ /in/ Ib##ﬂ#l’i /3 /9F /¥Hhid /¥vl¢f If a defendant
seeks transfer to a county where the cause of action or a part
thereof accrued, it shall be sufficient for the defendant to
plead that if a cause of action exists, then the cause of action
or part thereof accrued in the specific county to which transfer
is sought, and such allegation shall not constitute an admission
that a cause of action in fact exists. & But the defendant ylip
BEEKE /LD [ LPARSLRY /A CARE /LD /A EOURLY /[ VREY & [ ENG [ ¢AUEE [ OF [ AL LPN/
Y /BAYE/ YNEYEoE ] [ A¢¢YYéd shall be required to support his pgtigh

leading, by prima facie proof as provided in paragraph 3 of this
rule, that, if a cause of action exists, it or a part thereof

“accrued in the county to which transfer is sought.
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(c) (No change.)
3. Proof

(a) Affidavit and Attachments. All venue facts, when
properly pleaded, shall be taken as true unless specifically
denied by the adverse party. When a venue fact is specifically
denied, the party pleading the venue fact must make prima facie
proof of that venue fact[; provided, however, that no party shall
ever be required for venue purposes to support by prima facie

proof the existence of a cause of action or part thereof, and at

the hearing the pleadings of the parties shall be taken as

conclusive on the issues of existence of a cause of action.

Prima facie proof is made when the venue facts are properly
pleaded and an affidavit, and any duly proved attachments to the
affidavit, are filed fully and specifically setting forth the
facts supporting such pleading. Affidavits shall be made on
personal knowledge, shall set forth specific facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify.
(b) The Hearing. (No change.)
(c¢) (No change.)
4. No Jury. (No change.)
5. No Rehearing. (No change.)

6. (No change.)

[COMMENT TO 1990 CHANGE: To clarify that no proof of any kind is
required of any party to establish any element of a cause of

action or part thereof; proof is restricted to place, if any, and
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the pleadings establish all other elements and may not be contro-

verted for wvenue purposes as to the existence of a cause of

action or part thereof.]
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TRCP 106. Method of Service.

(a) (No change.)

(b) Upon motion supported by affidavit stating the location
of the defendant’s usual place of business or usual place ¢y of-
abode or other place where the defendant can probably be found
and stating specifically the facts showing that service has been
attempting under either (a) (1) or (a)(2) at the location named in
such affidavit but has not been successful, the court may author-
ize service

(1) (No change.)

(2) (Nd change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 107. Return of Citdtion [Service]

(No change.)
(No change.)
No default judgment shall be granted in any cause until the.

citation[, or process under Rule 108 or 108a, ] with proof of

service as provided by this rule [or by Rule 108 or 108a], or as

ordered by the court in the event citation is executed under Rule
106, shall have been on file with the clerk of the court ten

days, exclusive of the day of filing and the day of judgment.

[COMMENT TO 1990 CHANGE: To state more directly that a default

judqhent can be obtained when the defendant has been served with

brocess in a foreiqn country pursuant to the provisions of Rule

108 or 108a.]
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Rule 166. Pre-Trial Procedure; Formulating Issues

In any action, the court may in its discretion direct the
attorneys for the parties and the parties or their duly author-
ized agents to appear before it for a conference to consider:

(a) All dilatory pleas and all motions and exceptions
relating to a suit pending;

(b) The simplification of the issues;

(c) The necessity or desirability of amendments to the
pleadings;

(d) The possibility of obtaining admissions of fact and of
documents which will avoid unnecessary proof;

(e) The limitation of the number of expert witnesses;

(f) The advisability of a preliminary reference of issues
to a master or auditor for findings to be used as evidence when
the trial is to be by jury.

[{g) The Settlement of the case. To aid such consideration,
the court may encourage settlement.]

[4Y (h) Such other matters as may aid in the disposition of
the action. The court shall make an order which recites the
action taken at the pre-trial conference, the amendments allowed
to the pleadiﬁgs, the time within which same may be filed, and
the agreements made by the parties as to any of the matters con-
sidered, and which 1limits the issues for trial to those not
disposed of by admissions or agreements of counsel; and such
order when entered shall control the subsequent course of the
actioh, unless modified at the trial to prevent manifest injus-

tice. The court in its discretion may establish by rule a
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pre-trial calendar on which actions may be placed for considera-
tion as above provided and may either confine the calendar to

jury actions or extend it to all actions.

[COMMENT TO 1990 CHANGE: To add a new paragraph (a)_ to_express

the ability of the trial courts at pretrial hearings to encourage

settlement., ]
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P 166a. Summary Judgment

(a) (No change)
(b) (No change)
(c) (No change)
(d) 2Appendigé¢g[ces], References and Other Use of Discovery

t otherwise on File.

Discovery products not on file with the clerk may be used as

summary judgment evidence if copies of the material,

appendices containing the evidence, or a notice containing

pecific references to the specific discovery or specific

before the hearing if such proofs are to be used to oppose the
ummary judgment.
[dY (e) Case Not Fully Adjudicated on Motion. If on

5motion under this rule judgment is not rendered upon the whole

se or for all the relief asked and a trial is necessary, the
ourt at the hearing of the motion, by examining the pleadings
d the evidence before it and by interrogating counsel, shall if
racticable ascertain what material facts exist without substan-
'gl controversy and what material facts are actually and in good
th controverted. It shall thereupon make an order speciﬁying

e facts that appear without substantial controversy, including
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the extent to which the amount of damages or other relief is not
in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial shall be
conducted.

[¢) (f) Form of Affidavits; Further Testimony. Supporting
and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence,
and shall show affirmatively that the affiant is competent to
testify to the matters stated therein. Sworn or certified copies
of all papers or parts thereof referred to in an affidavit shall
be attached thereto or served therewith. ‘The court may pernit
affidavits to be supplemented or opposed by depositions or by
further affidavits. Defects in the form of affidavits or attach-
ments will not be grounds for reversal unless specifically
pointed out by objection by an opposing’party with opportunity,
but refusal, to amend.

{f) (g) When Affidavits are Unavailable. Should it appear
from the affidavits of a party opposing the motion that he cannot
for reasons stated present by affidavit facts essential to
justify his opposition; the court may refuse the application for
judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may
make such other order as is just.

[gY (h) Affidavits Made in Bad Faith. Should it appear to
the satisfaction of the court at any time that any of the affida-

- vits presented pﬁrsuant to this rule are presented in bad faith
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.solely for the purpose of delay, the court shall forthwith

er the party employing them to pay to the other party the
mount of reasonable expenses which the filing of the affidavits

aused him to incur, including reasonable attorney’s fees, and

enpt.

COMMENT TO 1990 CHANGE: This amendment provides a mechanism for

using previously non-filed discovery in summary judgment prac-

étice. Such proofs must all be filed in advance of the hearing in

accordance with Rule 166a. Paragraphs (d) through (g) are

;ﬁe umbered (e) through (h

ﬁny'offending party or attorney may be adjudged guilty of con-.
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TRCP 166Db. Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided iniparagraph 3
of this rule, unless otherwise limited by order of the court in.
accordance with these rules, the scope of discovery is as
follows:

a. In General. (No change.)
b. Documents and Tangible Things. (No change.)
c. Land. (No change.)

d. Potential Parties and Witnesses. (No chahge.)

e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may bé learned may be obtained only as follows:

(1) In General. A party may obtain discovery of
the identity and location (name, address and telephone
number) of an expert who may be called as a witness,
the subject matter on which thé witness is expected to
testify, the mental impressions and opinions held by
the expert and the facts known to the expert (regard-
less of when the factual information was acquired)
which relate to or form the basis of the mental impres-

sions and opinions held by the expert. The disclosire
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of the same information concerning an expert used for
consultation and who is not expected to be called as

a[n__expert] witness at trial is required if the

ERPEYLI S [VOYK /DY SRULE [ FOYRE /A / PASLS [ SLEREY [ I /Y RPLE [ ¥
I JBAYE /OF [¥RE /PPIALENE /O /AR [ E_PEYE /Yo /18 /1D [P¢
CALLEA /A /&4 /W;lin¢$$/ [consulting expert’s opinion or
impressions have been reviewed by a testifying expert.]

(2) Reports. A party may also obtain discovery
of documents and tangible things including all tangible
reports, physical models, compilations of data and
»other material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition
testimony. The disclosure of mgterial prepared by an
expert used for consultation is required even if it was

prepared in anticipation of 1litigation or for trial

YRER/LL/ EPYRE/ A/ VASLE/ SLENSY / LN/ VAL L/ PY | L/ BPAY L/ BE /¥
POLALPRE/ DL/ AP/ ELPEY L/ VRO / LS/ LD/ P/ EALIEA/ AR/ A/ 1ERESE/
[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)
(4) Reduction of Report to Tangible 'Form. (No
change.)

f. Indemnity, Insuring and Settlement Agreements.

(No change.)
g. Statements. (No change.)
h. Medical Records; . Medical Authorization. (No

change.)
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3. Exemptions. The following matters are protected from
disclosure by privilege:

a. Work Product. (No change.)

b. Experts. (No change.)

C. Witness Statements. The written statements of poten-
tial witnesses and parties, JIf /{Vé¢ /ELALénént /vdg [when] made
subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the
prosecution or defense of the claims made jip [a_part of] the
pending litigation, except that persons, whether parties or not,
shall be entitled to obtain, upon request, copies of statements
they have previously méde concerning the action or its subject
matter and which are in the possession, custody, or control of
any party. The term “written statements” includes (i) a written
statement signed or otherwise adopted or approved by the person
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person
and contemporaneously recorded. [For purpose of this paragraph a
photograph is not a statement. ]

d. Party Communications. WiI{W/¥i¢/Ereeption/of/Ale¢pvers
ApLE/ EORPURLEAL LGNS/ DY EPAY €A/ PY / BF | EBY | EXPEY L] [ ANA/ PLREY [ ALEEPV F

¢Ydplé/¢[Clommunications between agents or representatives or the
employees of a party to the action or communications between a

party and that party’s agents, representatives or employees, ¥i¢n

| BAAE / EUPFRAUERE [ £D /YIRS / SELUF Y EREE [ BY [ EYARSACLLOR /VipPT /WRIEH /1
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SULE/ 18/ PAREAS [ARA/ TN/ ARLIEIPALISN/ B/ EIRE / BY PREEULIOT/ Y [ AL EETEE
PF/Lhe/ e LALNS /RAAE /A /PAYE/ P/ LRE/PERAING /L1 IgAL 147/ (when made

subsequent to the occurrence or transaction upon which the suit

is based/ and in connection with the prosecution, investigation

or defense of the particular suit, or in anticipation of the-

rosecution or defense of the claims made a_part ofl the

pending litigation. [This exemption does not include communica-

tions prepared by or for experts that are otherwise discover-
able.] For the purpose of this paragraph, a photograph is not a

communication.
e. Other Privileged Information. Any matter protected
from disclosure by any other privilege.

. Upon a showing that the party seeking discovery has substan-
tial need of the materials and that the party is unable without
undue hardship to obtain the substant}al equivalent of the
materials by other means, a party may obtain discovery of the
materials otherwise exempt from discovery by subparagraphs c and
d of this paragraph 3. Nothing in this paragraph 3 shall be
construed to render non-discoverable the identity and location of
any potential party, any person having knowledge or relevant
facts, any expert who is expected to be called as a witness in
#hg‘aCtion,‘or of any consulting expert whose opinions or impres-
,éibns have been reViéﬁéd“Ey a testifying expert.

4. Presentation of Objections. [Either an objection or a

ianfor protective order made by a party to discovery shall
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determined by the court. Any party may at any reasonable time

‘request a hearing on any obijection or motion for protective

order. The failure of a party to obtain a ruling prior to trial
on any objection to discovery or motion for protective order does

not waive such objection or motion.] In yY¢¢pdnrding [obiecting]-

to an appropriate discovery request within the scope of paragraph
2, QLYEELIY/AQAYEdded/ L/ g /hakEdy/ a party Whp/géék# [seeking]
to exclude any matter from discovery on the basis of an exemption
or immunity from discovery, must specifically plead the

particular exemption or immunity from discovery relied upon and

[at _or prior to any hearing shall] produce [any] evidence

[necessary to] supportipg such claim [either] in the form of
affidavits [served at least seven days before the hearing] or
Iby]l Iiy¢ testimony. Pregenied/at/4/Redring/Yeduesied/ by /¢1tndy
FRE [YEAUERLING /Y [PPILELING /BAYEY S [ /WAEH [ [DAYEYS# /oPieeLion
EORERYTE [ERE /QALEEPYEYAPLLIILY /OF | ADLURENESE /ANA [ 1E /DAL /oph /4
PPEELILIE IMPARLEY /Y [ ERERBLLION] [ FUET/ RS/ ALLSYREY FELLEE /B LV LT £G4
P [ALLPYREY [VOYK /DY PRUEE] [ RE /DAY EY 3/ pPIEELION/HAY [P [ $UPPIYLEA
VY /2% JREEIQAVIE /oF /11vé [Eédtingny /PE/ If the trial court
determines that an IN/CAMERR/Ipgpg¢fie¢pn [in camera inspection and
review by the Court] of some or all of the dg¢urgpfs [requested

discovery] is necessary, the objecting party must segregate and

produce the dg¢yngrfg [discovery to the court in a sealed wrapper

or by answers made in camera to deposition guestions, to be

transcribed and sealed in event the objection is sustained]. Tih¢
EOUYES ¢/ PYARY | EONEEY RIS/ L NG/ Viged/ FOY [ AT/ LD e L ipn/ ENALL/ EPEELITY
C R /YEAEPNAPIE JLING/ /PIAEE AND /RARARY [ £0Y /RAKING /LR [ IgPEELLonS
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n a party seeks to exclude documents from discovery and the

is for objection is undue burden, unnecessary expense,
arassment or annoyance, or invasion of personal, constitutional,

r property rights, rather than a specific immunity or exemption,

t is not necessary for the court to conduct AW/ iNgpEcLion/of/Lihé

¢¢171¢¢¢1/¢¢¢¢m¢¢¢$ [an_inspection and review of the particular
jiscovery] before ruling on the objection. [After the date on

which answers are to be served, objections are waived unless an

ng;ension of time has been obtained by agreement or order of the

court or good cause is shown for the failure to obiject within

such period.

5. Protective Orders. (No change.)

6. Duty to Supplement. A party who has responded to a
request for discovery that was correct and complete when made is
under no duty to supplement his'response to include information
thereafter acquired, except the following shall be supplemented
not less than thirty days prior to the beginning of trial unless
the court finds that a good cause exists for permitting or
requiring later supplementation.

a. A party is under a duty g[r]easconably to supplement his
response if he obtains ‘information upon the basis of which:

(1) (No change.)
(2) (No change.)
b. (No change.)

c. (No change.)
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[COMMENT TO 1990 CHANGE: To eliminate the contradiction between

Rule 166b 2.e (1) and (2) and corresponding Rule 166b 3.e, Rule

166b 2.e (1) and (2) have been modified. As modified, Rule 166b

2.e (1) and (2) now make discoverable the impressions and opin-

ions of a consulting expert if a testifying expert has reviewed
those opinions and material, regardless of whether or not the
opinions and material form a basis for the opinion of the testi-
fying expert. The revisions keep the intent of Rule 166b 2.e (1)
and (2) and Rule 166b 3.e consistent with regard to consulting
experts. The amendments to Section 3 standardize lanquage for
the same meaning. The amendments to Section 4 expressly dispense
with the necessity to do anything more than serve obijections to
preéerve discovery complaints in order to_avoid unnecessary time
and expense to parties and time of the courts, particularly where
no party ever requests a hearing on the objection. The failure
of any party to do more than merely object fully shall never
constitute a waiver of any objection.

The last sentence added to Section 4 was previously the second

sentence of Rule 168(6) and was moved because it applies to all

discovery objections.]
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TRCP 167a. ~ Physical and Mental Examination of Persons

(a) Order for Examination. When the mental or physical
condition (including the blood group) of a party, or of a person
in the custody or under the legal control of a party, is in.
controversy, the court in which the action is pending may order
the party to submit to a physical ¢ /W¢n¥d] examination by a

physician[, or a mental examination by a physician or psycholo-

gist] or to produce for examination the person in his custody or

legal control. The order may be made only on motion for good
cause shown and upon notice to the person to be examined and to
all parties and shall specify the time,’ ﬁlace, manner, condi-
tions, and scope of theFexamination and the person or persons by
whom it is to be made.

| (b) Report of Examining Physician[ or Psychologist].

(1) If requested by the party against whom an order is made
under this rule or the person examined, the party causing the
examination to be made shall deliver to him a copy of a detailed
written report of the examining physician [or psychologist]
setting out his findings, including results of all tests made,
diagnoses and conclusibns, together with 1like reports of all
earlier examinations of the samé condition. After delivery the
party causing the examination shall be entitled upon request to
receive from the party against whom the order is made a like
report of any examination, previously or thereafter made, of the
‘Same condition, unless, in the case of a report of examination of

a person not a party, the party shows that he is unable to obtain

00046



it. The court on motion may make an order against a party

requiring delivery of a report on such terms as are just, and if

a physician [or psychologist] fails or refuses to make a report
the court may exclude his testimony if offered at the trial.
(2) (No change.)

C. [No Comment. ]

If no examination is sought either by agreement or under the
provisions of this rule, the party whose mental or physical
condition is in controversy shall not comment to the court or
jury on his willingness to submit to an examination, on the right
of any other party to request an examination or move for an
order, or on the failure of such other party to do so.

d. Definitions.

For the purpose of this rule, a psychologist is a psycholo-
gist licensed by the State of Texas.]

[COMMENT TO 1990 CHANGE: To provide for court-ordered- examina-

tion by certain psychologists.]
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TRCP 168. Interrogatories to Parties

Any party may serve upon any other party written interroga-
tories to be answered by the party served, or, if the party
served is a public or private corporation or a partnership or
association, or governmental agency, by an officer or agent who
shall furnish such information as is available to the party.
Interrogatories may, without leave of court, be served upon the
plaintiff after commencement of the action and upon any other
party with or after the service of the citation and petition upon
that party.

1. (No change.)

2. (No change.)

3. (No change.)

4, (No change.)

5. (No change.)

6. Objections. On or prior to the date on which answers

are to be served, a party may serve written objections to specif-

ic interrogatories or portions thereof. QPIie¢riong/Eerved/afLey
IR /ARLE /PN /VRLIEH [ ARSVEY & /AYE /LD /P2 /S8YFER/AY & /WAL EA /UR]IEdE /AR
ERLENELON/ DF /LIS [ VAR / PEER/ PPLALAEA/ BY [ ASY SENERY / BY | SY ALY [ BF [ L1

EOULE /PY [SPPA [¢Age /18 /ENoWR /EoY [Ehe [ EALIAYE /1P /9PIget /WILRIRA
2UER /peridd/ Answers only to those interrogatories or portions

thereof, to which objection is made, shall be deferred until the
objections are ruled upon and for such additional time thereafter
as the court may direct. Either party may request a hearing as

- to such objections at the earliest possible time.
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[COMMENT TO 1990 CHANGE: The previous second sentence in Section

6, which read, ”Objections served after the date on which answers

are to be served are waived unless an extension of time has been

obtained by agreement or order of the court or good cause is

shown for the failure to object within such period,” was and is
applicable to all discovery objections and therefore has been

moved to Rule 166b 4, last sentence.]
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TRCP 169. Request for Admission

1. Request for Admission. At any time after ([commencement of

the action] ¥H¢/A¢FERAANRE /HAS /RARE /APPEAYAYEE /1N /YA /USR] /HF
ting/ ey ef oy /Nas/¢14p#¢d, a party may serve upon any other party.

a written request for the admission, for purposes of the pending

action only, of the truth of any matters within the scope of Rule
166b set forth 1in the request that relate to statements or
opinions of fact or of the application of law to fact, including
the genuineness of any documents described in the request.
Copies of the documents shall be served with the request unless
they have been or are otherwise furnishedlor made available for
inspection and copying. Whenever a party is represented by an
attornéy of record, service of a request for admissions shall be
made on his attorney unless service on the party himself is
ordered by the court. A true copy of a request for admission or
of a written answer or objection, together with proof of the
service thereof as provided in Rule 21la, shall be filed promptly
in the clerk’s office by the party making it.

Each matter of which an admission is requested shall be
separately set forth. ‘The matter is admitted without necessity
of a-court order unless, within-thirty (30) days after service of
the request, or within such time as the court may allow, [or as
otherwise agreed by the parties,] the party to whom the'requesg
is directed serves upon the party requesting the admission a
written answer or objection addressed to the matter, signed by

“the party or by his attorney, but, unless the court
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shortens the time, a defendant shall not be required to serve
answers or objections before the expiration of EPYLY+ELVE [ (43)
fifty (50) days after service of the citation and petition upon

Wi that defendant. If objection is made, the reason therefor

shall be stated. The answer shall specifically deny the matter
or set forth in detail the reésons that the answering party
cannot truthfully admit or deny the matter. A denial shall
fairly meet the substance of the requested admission, and when
good faith requires that a party qualify his answer or deny only
a part of the matter of which an admission is requested, he shall
specify so much of it as is true and qualify or deny the remain-
der. An answering party may not give 1éck of information or
knowledge as a reason for failure to admit or deny unless he
states that he has made reasonable inquiry and that the informa-
tion known or easily obtainable by him is insufficient to enable
him to admit or deny. A party who congiders that a matter of
which an admission is requested presents a genuine issue for
trial may not, on that ground alone, object to the request; he
may, subject to the provisions of paragraph 3 of Rule 215, deny
the matter or set forth reasons why he cannot admit or deny it.

2. Effect of Admission. (No change.)

[COMMENT TO 1990 CHANGE: The rule is amended to provide for an

agreement of the parties for additional time for the recipient of

the requests to file answers or obijections. This change will

allow the parties to agrée to additional time within which to

answer without the necessity of obtaining a court order.
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The rule is also amended to permit service of a Request for
Admission at any time after commencement of the action but
extends responses to no less than 50 days after service of the

citation and petition on the responsive parties.]
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TRCP 183. 1Interpreters

The court may//vli¢n/néé¢égddryy/ appoint [an] interpreterg [of
its own selection and may fix the interpreter’s reasonable

compensation. The compensation shall be paid out of funds

provided by law or by one or more of the parties as the court may
direct, and may be taxed ultimately as costs, in the discretion
éi_LLQ_QQEEL;lI/WM¢/mﬁY/b¢/$¢¢¢¢¢¢¢/i¢/th¢/$¢m¢/m¢¢¢¢¢/¢$/Wiif
Pegeed/ [ANA/ERALL /P / FUPILEL /Lo [ tNE/2ANE /PERAT LIS/ FOY /AldPPEALF
grige/

[COMMENT TO 1990 CHANGE: To adopt procedures for the appointment

and. compensation of interpreters. Source: Fed. R. Civ. P.

43(f).]
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TRCP 184. Determination of Law of Other States

[Repealed. ]

R /EPULE [RDOR [ 1LE [ OVH [HOLLION /RAY/ /BF [ RPPT /ERE /RELIPH /ST /4
BAYEY /ERALL/ [ LAKe [ IRALEIAL [hptidd /DF [the [ ¢ONELIEALIHE/ /PVPLI¢E
$¢¢#¢¢¢$//#¢1¢$//¢¢¢¢1¢¢i¢¢$//¢¥¢i¢¢¢¢¢$l/¢¢¢¢¢/¢¢¢1$1¢¢$1/¢¢¢-
EORRSTE / LAY [ BF [ £VEXY [PLUEY [#LALE] [ LEYLILOLY ] /0¥ [ DhY IEQ1EL100 /BT
Lie /URLERA [ SLALES/ [ /R /DALY /¥ ehvg#LIng /XIAY /IURLEIAL /viptidé /e
LAKEN/ L [ PUEH /RALESY [ SRALL / PRYRIEN /L1 / ¢OUY L/ SUEELE TSR | IRE S RAS
Lioh/ Lo/ ENaPIe/ 1L /DY PPEY 1Y/ LD/ EonplyY /WA  ERe /¥ pAUg#L/ /And /#RALL
give /ALL [PAYLLIES [EUER /RoElidéd/ /‘if [R7Y] [4¢ [ERe [EPUrE /RAY /Agen
RECEEEAYY ] /1D [ $RAPLE /ALY /DAY LLISE | EALLLY /L0 /DY EDAYE /1D /MégY [N
¥¢ﬁ¢¢$¢///l/¢¢¢¢Y/i$/¢¢¢i¢1¢¢/¢¢¢¢/¢1¢¢1Y/f¢ﬁ¢¢$t/¢¢/¢¢/¢¢¢¢¢¢¢f
ﬁi#Y/¢¢/¢¢/h¢¢¢¢/¢$/¢¢/¢M¢/¢¥¢p¥i¢¢Y/¢¢/¢¢Kiﬁ¢/i¢¢i¢i¢1/¢¢ﬁi¢¢
¢¢¢/¢M¢/¢¢¢¢¥/¢f/¢h¢/m¢¢¢¢¥/ﬁ¢¢1¢¢¢///Iﬁlﬁhé/¢¢$¢¢¢¢/¢f/ﬁ¢i¢¢
¢¢tifi¢¢¢1¢¢//#M¢/¥¢ﬁ¢¢$ﬁ/¢¢¥/¢é/ﬁ¢¢¢/¢£?¢¥/j¢¢i¢1¢1/¢¢¢i¢¢/¢¢$
Pedh /LAREHS [/ TURIELAL [ ROLIEE / BF [ $UEH/BALLEY # /DAY /PR / LAKEN/ AE [ Ay
gLdde /oL /Lhg /PYoeeedlng/ //The /¢pUrLs ¢ /AeLeypindrion /ERal1l /¢
SUBIEEE/ LD/ YRV IS/ RS/ A/ PALING/ PR/ A/ DAEELISN/ DL/ LAV S

[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because

it was added to Rule 202, Texas Rules of Civil Evidence, effec-

tive January 1, 1988.] ¢
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TRCP 184a. ~ Determination of the Laws of Foreign Countries

[Repealed]

l/¢¢¢#Y/Wh¢/1¢#¢¢¢$/¢¢/¥¢i$¢/¢¢/1¢¢¢¢/¢¢¢¢¢¢¢1¢¢/th¢/1¢W/¢I
¢/f¢¢¢i¢¢/¢¢¢¢#¢¥/¢h¢11/¢iY¢/ﬂ¢¢1¢¢/i¢/hi¢/¢1¢¢¢l¢¢$/¢¢/¢¢M¢r
r¢¢$¢¢¢bl¢/W¢1¢#¢¢/n¢i1¢¢//¢¢¢/¢#/l¢¢$¢/$¢/d¢1$/¢¥1¢¢/¢¢/#ﬁ¢/¢¢#¢-
BF JEXIAL /#VER /PAYLY /EHALL [TEAYRIER [ALT [PAY LSS /¢op1dé [ oF /&Ry
W¥1#¢¢¢/¢¢#¢ri¢1$/¢¢/$¢¢t¢¢$/¢h¢#/h¢/iﬁ#¢¢¢$l¢¢/¢$¢/¢¢/¢¢¢¢!/¢¢
th¢/¢¢¢¢i¢¢/l¢¢///11/¢M¢/¢¢#¢¥i¢1$/¢¢/$¢¢¢¢¢$/W¢¢¢/¢¥1¢i¢¢11¥
Wri¢#¢¢/1¢/¢/1¢¢¢¢¢§¢/¢#M¢r/¢M¢¢/E¢§11$Ml/#M¢/¢¢¢#Y/iﬁ#¢¢¢i¢¢/#¢
YELY /NPoR /Ehen /SHALL [ EVPRigh / ALL /DAYLIdS [POLY /4 /E0BY /HF /Eng
I¢¥¢i¢n/1¢¢¢¢¢¢¢/¢¢x#/¢¢¢/¢¢/E¢¢11$¢/¢¥¢¢$1¢#1¢¢///TM¢/¢¢¢¥#//iﬂ
¢¢¢¢¢mi¢i¢¢/¢M¢/1¢W/¢I/¢/¢¢t¢ig¢/ﬂ¢#i¢¢//¢¢f/¢¢¢$i¢¢¢/¢¢Y/m¢#¢¢if
¢1/¢¢/$¢¢¢¢¢//WM¢¢M¢#/¢¥/¢¢#/$¢b¢i#¢¢¢/b¥/¢/¢¢t#¥/¢t/¢¢m1$¢ibl¢
UAAEY /Ehe /Téxdg /RULeE /oF [ELVLL [EFIderi¢d] [ IREIUALInG /Pyt /gt
11m1#¢¢/¢¢/¢¢fi¢#71¢$//#¢¢¢1¢¢¢Y//b¥i¢f$l/¢¢¢/¢¢¢¢#i$¢$///II/#M¢
¢¢¢¢#/¢¢¢¢i¢¢t$/$¢¢¢¢¢$/¢¢M¢¢/thﬁﬂ/#h¢¢¢/$¢b¢i¢#¢¢/bY/¢/¢¢rtY//i#
$M¢11/¢i?¢/¢h¢/¢¢¥ti¢$/¢¢#i¢¢/¢¢¢/¢/#¢¢$¢¢¢b1¢/¢¢¢¢¢#¢¢1¢Y/¢¢
¢¢m¢¢¢#/¢¢/#M¢/$¢¢¢¢¢$/¢¢¢/¢¢/$¢b¢i#/fﬁt#h¢¢/m¢¢¢ri¢l$/t¢¢/¥¢71¢w
bY/#M¢/¢¢¢¥i///TM¢/¢¢¢¢#I/¢¢¢/¢¢¢/¢/1¢#Yl/$M¢11/¢¢¢¢#¢1¢¢/#¢¢
I¢W$/¢t/I¢¢¢i¢¢/¢¢¢¢¢ri¢$///TM¢/¢¢¢¢#I$/¢¢¢¢rmi¢¢#i¢¢/$hﬂll/b¢
$¢bj¢¢#/#¢/¥¢71¢W/¢$/¢/¥¢11n¢/¢¢/¢/@¢¢$#1¢¢/¢¢/1¢W/

-[COMMENT TO 1990 CHANGE: Rule 184 has been repealed because

it was added to Rule 203 Texas Rules of Civil Evidence, effec-

tive January 1, 1988.]
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TRCP 200. Depositions Upon Oral Examination
1. When Depositions May Be Taken. (No change.)
2. Notice of Examination: General Requirements; Notice of

Deposition of Organization

a. Reasonable notice must be served in writing by the

party, or his attorney, proposing to take a deposition upon
oral examination, to every other party or his attorney of
record. The notice shall state the name of the deponent,
the time and the place of the taking of his deposition and,
if the production of documents or tangible things in accor-
dance with Rule 201 is desired, a designation of the items
to be produced by the deponent either by individual item or
by category and which describes each item and category with
reasonable particularity. [The notice shall also state the
identity of other persons who will attend other than the
witness, parties, spouses of parties, counsel, employees of
counsel, and the officer taking the deposition. If any
other party intends to have such other persons attend, that
party must give reasonable notice of the identity of such

other persons.]

b. (No change.)

[COMMENT TO 1990 CHANGE: Rule 200(2)(a) was amended to provide
for persons who may attend deposition without notification and to

provide for notice, to be given a reasonable number of days in

.advance of the deposition, of any party’s intent to have any

other persons attend.]
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TRCP 201. Compelling Appearance; Production of Documents and

Things; Deposition of Organization

Any person may be compelled to appear and give testimony by
deposition in a civil action.

(1) (No change.)

(2) (No change.)

(3) (No change.)

(4) (No change.)

(5) Time and Place. The time and place:- designated shall be
reasonable. The place of taking a deposition shall be in the
county of the witness’ residence or, where he is employed or
regularly transacts business in person or at such other conve-
nient placé as may be directed by the court in which the cause is
pending; provided, however, the deposition of a party or the
person or persons designated by a party ﬁnder paragraph 4 above
may be taken in the court of suit subject to the provisions of
paragraph 4 [5] of Rule 166b. A nonresident or transient person
may be required to attend in the county where he is served with a
subpoena, or within one hundred miles from the place of service,
or at such other convenient place as the court may direct. The
witness shall remain in attendance from day to day until such

deposition is bequn and completed.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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Rule 208. Depositions Upon Written Questions

1. Serving Questions; Notice. After commencement of the
action, any party may take the testimony of any person, including
a party, by deposition upon written questions. [Leave of court,

granted with or without notice, must be obtained only if a party.

seeks to take a deposition prior to the appearance day of any

defendant. ] Attendance of witnesses and the production of
designated items may be compelled as provided in Rule 201.

A party proposing to take a deposition upon written ques-
tions shall serve them upon every other party or his attorney
with a written notice ten days before the deposition is to be
taken. The notice shall state the name and>if known, the address
of the deponent, the suit in which the deposition is to be used,
the name or descriptive title and address of the officer before
whom the deposition is to be taken, and, if the production of
documents or tangible things in accordance with Rule 201 is
desired, a designation of the items to be produced by the depo-
nent either by individual item or by category and which describes
each item and category with reasonable particularity. [The
notice shall also state the identity of other persons who will
attend other than the witness, parties, spouses of parties,
counsel, employees of counsel, aﬁd the officer taking the deposi-

tion. If anv other party intends to have such other persons

attend, that party must give reasonable notice of the identity of
such other persons.]
A party may in his notice name as the witness a public or

.private corporation or a @partnership or association or
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given a reasonable number of days in advance of the deposition,

of any party’s intent to have any other persons attend.]
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governmental agency and describe with reasonable particularity
the matters on which examination is requested. In that event,
the organization so named shall designate one or more officers,
directors or managing agents, or other persons to testify on its
behalf, and may set forth, for each person designated, the.
matters on which he will testify. A subpoena shall advise a
non-party organization of its duty to make such a designation.
The person so designated shall testify as to matters known or
reasonably available to the organization. This paragraph does
not preclude taking a deposition by any other procedure author-
ized in these rules.

2. Notice by Publication. (No change.)

3. Cross-Questions, Redirect Questions, Re-cross Questions
and Formal Objections. (No change.)

4. Deposition Officer; Interpreter. (No change.)

5. Officer to take Responses ana Prepare Record. (No

change.)

[COMMENT TOQ 1990 CHANGE: Rule 208 was silent as to whether a
deposition on written questions of a defendant could be taken
prior to the appearance date. Rule 200 permits depositions upon
oral examination of defendants. prior to appearance date with
permission of the court. As modified, Rule 208 conforms to Rule
200 and permits the deposition on written questions of a_defen-
dant prior to appearance date with permission of the court.

Rule 208 was also amended to provide for persons who may attend

- deposition without notification and to provide for notice, to be
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TRCP 215. Abuse of Discovery; Sanctions

1. {No change.)
2. (No change.)

3. Abuse in Discovery Process in Seeking, Making, or.

Resisting Discovery. [Al)l motions to compel discovery and all
motions for sanctions shall contain a certificate by the party
filing same that efforts to resolve the discovery dispute without
the necessity of court intervention have been attempted and

failed.] If the court finds a party is abusing the discovery
process in seeking, making or resisting discovery or if the court
finds that any interrogatory or request fbr-inspection or produc-
tion is unreasonably frivolous, oppréssive, or harassing, or that
a response or answer 1is unreasonably frivolous or made for
purposes of delay, then the court in which the action is pending
may impose any sanction authorized by pa?agraphs (1), (2), (3),
(4), (5), and (8) of paragraph 2b of this rule. Such order of
sanction shall be subject to review on appeal from the final
judgment.

4. (No change.)

5. (No change.)

6. (No change.)

[COMMENT TO 1990 CHANGE: To encourage the courtesy of a confer-
ence of attorneys prior to motion practice.]
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TRCP 216. Request and Fee for Jury Trial

1/ [a.1  (No change.)
2/ Ib.] Jury Fee. [Unless otherwise provided by law, a] &

fee of ten dollars if in the district court and five dollars if
in the county court must be depoéited_with the clerk of the court
within the time for making a written request for a jury trial.
The clerk shall promptly enter a notation of the payment of such

fee upon the court’s docket sheet.

[COMMENT TO 1990 CHANGE: Additional fees for jury trials may be
required by other law. E.g., Texas Government Code § 51.604.]
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TRCP 223. Jury List in Certain Counties

In counties governed as to juries by the laws providing for
interchangeable juries, the names of the jurors shall be placed
upon the general panel in the order in which they are [randomly
selected] ArAVW/Erow/itlhé/viéél, and jurors shall be assigned for
service from the top thereof, inhtﬁe order in which they shall be
needed, and jurors returned to the general panel after service in
any of such courts shall be enrolled at the bottom of the list in
the order of their respective return; provided, howeVer, LRAL /e
LELAL/ DAAdeE /Mpor /L / AERARA/ L [ ARY /PAY LY /¥D/ANY [ ¢AEE /¥ ¢ddgd [ FoY
EELAL/BY/ BAYY /] DY/ PE/ EhE/ALLDENRY / EOY [ ARY / SUEL R/ PRV LY /[ #NALL/ ¢
#M¢/¢¢¢¢$/¢f/¢l1/¢h¢/m¢¢¢¢¥$/¢¢/¢M¢/¢¢ﬁ¢¢¢1/¢¢¢¢l/¢Y¢il¢¢1¢/f¢¥
ERYVIEE /AR [ DUESLE/ LN/ SUCH [ EASE /LD /P& /DLACEA/ IR/ 4 /¥ ¢EPLALIE [ ARd
ﬁ¢11/$ﬁ¢¥¢¢//¢¢¢/$¢1¢/¢¢i¢1/i¢¢¢¢/$M¢l1/¢¥¢W/¢M¢¥¢¢¢¢m/¢M¢/¢¢¢¢$
¢¢/¢/¢¢ffi¢i¢¢¢/¢¢m¢¢¢/¢f/ﬂ¢¥¢¢$/¢¥¢¢/WMi?M/¢/j¢¢Y/m¢Y/¢¢/$¢l¢¢¢f
BA/ LD/ LYY | FUEH/ EAUER/ [ AR/ FULH / NATER /ERATT /¢ / LY ARSEY LPEA/ LA/ HHhig
PYARY /AYAVR /o1 [ENE /DAYY /11SE /RS JWRIER /EWE /IUYY /18 /EP /P¢
EE1E¢LEd /LD /LYY [$UgN/¢A$¢/ I[after such assignment to a particu-

lar court, the trial judge of such court, upon the demand prior

to_voir dire examination by any party or attorney in the case
reached for trial in such court, shall cause the names of all
members of such assigned jury panel in such case to be placed in
a_ receptacle, shuffled, and drawn, and such names shall be
transcribed in the order drawn on the jury 1list from which the
jury is to be selected to try such case. There shall be only one
shuffle and drawing by the trial judge in each case.]

[COMMENT TO 1990 CHANGE: To provide informity in jury shuffles.]
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TRCP 239. Judgment by Default

Upon such call of the docket, or at any time after a defen-
dant is required to answer, the plaintiff may in term time take
judgment by default against such defendant if he has not previ-
ously filed an answer and provided that the citation with the.
officer’s return thereon shall ﬁave been on file with the clerk
for the length of time required by Rule 107. [No default judg-

ment shall be rendered against a party in a removed action

remanded from federal court if that party filed an answer in

federal court during removal.]

[COMMENT TO 1990 CHANGE: To provide that any answer by a party,

state or federal, will preclude a state court default judgment

against that party.]
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TRCP 245. Assignment of Cases for Trial
The Court may set contested cases on notion
[written request] of any party, or on the court’s own motion,

With reasonable notice of not less than forty five [#¢ép] days to

the parties [of a first setting for trial], or by agreement of-

the parties/; provided, however, that when a case previously has

been set for trial, the Court may reset said contested case to a

later date on any reasonable notice to the parties or by

agreement of the parties. Noncontested cases may be tried or
disposed of at any time whether set or not, and may be set at any
time for any other time.

[A request for trial setting constifutes a_ representation

thaf the requesting party reasonably and in good faith expects to

be readvy for trial by the date requested, but no additional

representation concerning the completion of pretrial proceedings '

or of current readiness for trial shall be required in order to

obtain a trial setting in a contested case.]

[COMMENT TO 1990 CHANGE: First paragraph, to harmonize a first
time non-jury setting with the time for Jury demand., Second

paragraph, to eliminate impediments to continuing case prepara-

tion and discoverv after a trial setting is requested in a

pending case.]
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TRCP 260. In Case of New Counties

[Repealed]

VAR /4 /#U1E /18 /DeRALng /1A /LR¢ /RLEEYLIEE [/ OF [ ¢PURLY [ ¢PUFE /9F
ARY /EPUREY ] [ SUE /OF [ L1 [ LEXEILSYY [ OF [VWRLIEH /4 / heV [ ¢PUREY /R4S [BEdh
pY /HAY/PE/NAQE/ [ IN/YRpLE/ oY/ 1}’1/1?5?11'#/ JLE/ ¥R/ AL EERARARLE/ BF / ANY / PTAE
OF [EhER/ JEUALL [ELLS /4 /HOLIonh /10 /L 1¢ [ EPULE [WIRErE [ PUER [ERIE /18
PEAAINAG/ /1D [ELARBERY [EUe /Edve /XD [$UEN [TV /EOUREY/ /REARIAG /1E/
LRSELULY /WILW/ AN/ ALEIQAY LY/ SLALING/ LRAYL /RS LYY /N /hOY / ANV / P1e/ PF
e /AELERARNES /¥ 22 1ded [ I/ $ALA /LYY ILSLIAL [ LIRIL /AL / ¥hE/ L INE /Y )R¢
FULE /VAE/ INSLILULER/ [ANA/ PAYERSY [ SLALIAG / LRAL /AL / XIE/ ARY S/ T /L Ii¢
FLLIAG /BF /$UEN [$RIL] /BRI [ ASLERAARY /WAS /L EALASNE /ELY ISR /WIERIA
LHE/ LR Y ILOY LA/ LINILE/DE/ LN/ R/ ePURLY [ /¥ e/ EPUFE/ENATT / SY AL/
ERANRGE /BF [VERAR [0 [ PUCH [ eV [ EPURLY/ /RIS [ERE [ PRLY [ EORIA /¢
BYSPEY LY / BY PUGHE/ 11/ ENe/ ¢oUnLy [ Ih/ VWRIEN/ LRE/ ddngd/ 1 ¢/ DERALng/vndey
gone /DYDY IS LON/ B/ 1AV}

[COMMENT TO 1990 CHANGE: Repealed as no londger needed.]
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TRCP 269. Argument

(a) After the evidence is concluded and the charge is read,
the parties may argue the case to the jury. The party having the
burden of proof on the whole case, or on all matters which are
submitted by the charge/ /WHethey /Upon /$PEELAL /1¢¢Ueds /BF [ PLHEY #
¥i#¢/ shall be entitled to open and conclude the argument; where
there are several parties having separate claims or defenses, the
court shall prescribe the order of argument between them.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£) (No change.)

(g) The court will not be required to wait for objections
to be made when the rules as to argumentérare violated; py [but]
should they not be noticed and corrected by the court, opposing
counsel may ask leave of the court to rise and present his point
of objection. But the court shall protect counsel from any
unnecessary interruption made on frivolous and unimportant
grounds.

(h) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 294. Polling the Jury

Either party shall have the right to have the jury polled.
When a jury is polled, this is done by reading once to the jury
collectively the general verdict, or the gpé¢id]l /ig#vgg [ques-
tions] and answers thereto consecutively, and then calling the
name of each juror separately and asking him if it is his ver-
dict. If any juror answers in the negative when the verdict is
returned signed only by the presiding Jjuror as a unanimous
verdict, or if any juror shown by his signature to agree to the
verdict should answer in the negative, the jury shall be retired

for further deliberation.

[COMMENT TO 1990 CHANGE: Textual corrective chandge only.]
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TRCP 296. Conclusions of Fact and Law

IR/ ARy [ ¢AEE/EY LEA/ IR/ LR/ ALSEL ILE / BF [ ¢PUNLY [ EPUY L /WL L WYL /7
TRYY/ /1 ¥Re [ SRAGE /SRATL] /AL [ ENe /Y ERASEY [ OF | R LEREY [BAYEY S [ SEALS [ Int
WYILing /Hi¢ /EIVQLIngs /OF [EACE /ANR [¢oneIUgLiong /BE /1AVS //PUen
YEANedy /ERALL /¢ [ ELTEA/VILHRINA [ LER/AAY S /AELSY /L1 / EINAL [ D UAgndns
12 /21gnER) [ [ VPLLIEE [SE [ ERE/FLLING [ DF /ENE /L EAUEEL [ ERALT /D¢ [ $¥ Vo
PR/ LhE/ PPPPELLE | PAYEY /AL /DY SYIALA/ IR/ RALE/ 214

[TRCP _296. Requests for Findings of Facts and Conclusions of Law

In any case tried in the district or countv court without a

Jury, any party may request the court to state in writing its

findings of fact and conclusions of law. Such request shall be

entitled REQUEST FOR _FINDINGS OF FACT AND CONCLUSIONS OF LAW and

shall be filed with the clerk of the court who shall immediatelg

call such request to the attention of the qudge who tried the

case.

Time for Filing. Such request shall be filed within twenty

(20) days after judgment is signed.

Notice of Filing. Each request made pursuant to this rule

shall be served on each party to the suit in accordance with Rule

2la. The party makinqﬁthe request shall also provide a copy of

the request to the judge who tried the case by any method allowed

in Rule 21a.]

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

Rules 297 and 298.]
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TRCP 297. © Time to File Findings and Conclusion

VHAEH /QERARR /18 /DAQE [LRELEEBY ] [ L [ EPULE /SRALL /DY EDAYE /118
FIARALNGE /BF [ FAEY /AR [EONETUS I /OF /1AW /AN /L1 /A0 /VIERLA
tmirty/¢¢y$/¢ft¢r/¢m¢/j¢¢gm¢¢¢/1$/$1gm¢¢(““‘”"’4"“**’*"‘**“
¢¢¢/¢¢¢¢1¢$1¢¢$/¢¢/lﬁW/$M¢11/b¢/£il¢¢/Wiﬁ
BAYY /OF [Xhe [YE¢SYA) [/ LE [Ehe /¥ LIAL [ FUddy
ERen/ [¥ne [PAYEY /#9 /AERARALAG/ [1h /oA
f¢11¢¢¢//$M¢11//iﬁ/W#i#iﬁg//W1¢Mi¢/fiV€
¢¢11/¢M¢/¢mi$$i¢¢/ﬁ¢/¢M¢/¢¢¢¢¢¢i¢¢/¢f/f
¢¢¥i¢¢/f¢¥/¢¢¢¢¢¢¢¢i¢¢/¢¢¢/f111¢¢/$h¢11/¥
EoY/TLve/ QY /AELEY [ PUEH/ NOLLELEAL IO/ 5

[TRCP 297. Time to Make and File Findil

1

sions of Law.

file its findings of fact and conclusions of law within

@«£¢M»L4%
twenty (20) days afterl‘sggg request is filed. The

court shall cause a_copy of its findings and conclu-

44 ; sions to be mailed to each party in the suit.
(b) If the court fails to make timely findings of fact and

conclusions of law, the party making the reguestvshall,

within thirty (30) davs after filing the original

request, file with the clerk a NOTICE OF PAST DUE

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be

immediately called to the attention of the Court by the

clerk. Such notide shall state the date the original

request was filed and the date the findings and cqnclu—

sions were due.
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TRCP 297. Time to File Findings and Conclusion

WASH /ASHARA /18 /HAAS /LREYELOY ] [ LI [ EPULE [ $RALL /By EBAY ¢ [ 1E$
FINALTigE /B /EALE [ARA [ EPREINSLONE /BF [ 1V /AR /E1T¢ [#dme [WIEALIR
YRIYLY /ARYS/AELEY [ tE/ DUAGTENE / 18/ BISNERAS [/ PRER/ L LA IS S/ OF [ EACE

ANR/ EONETUSIONS/ BE/ LA/ EUALL/ P&/ ELLEA/ WIER/ e/ ELEY R/ AAR/ $RALL /Pt

BALE [ OF [ERe /¥EEOYRS [/ TE [ the /XX 1AL [ DVdde /#RALL /EALL /0 /4o /F1]¢
LRER/ [ERE [PALEY /#0 [ASMARRING/ /1t [PYAEY [¥P /¢PUBIALA /OF /¥
FALIVY#/ [$UALL) /1% [VEILInG/ [WIYHIA /ELvE /QRYE [ATLEY [#U¢R /AdES]
FALL [UE /PRISELON /D [ENe /ALESRLION [ SF [ENE [ IUAGE] [VWREY SUPOT [ KRS
PEYLIPA/ EPY [ BYEPAYALION/ AR/ ELLING/ SUALL/ P/ AUESRALLEALTY / ¢1EeviAEA
for/E1ve/ ARy /AELEY [ EUER/ ROLITLEAL IO/

[TRCP 297. Time to Make and File Findings of Facts and Conclu-

sions of Law.

jthe court shall make and

file its findings of fact and conclusions of law within

G
twenty (20) days aftgr}\a!gg réquest is filed. The

court shall cause a copy of its findings and conclu-

' ; sions to be mailed to each partv in the suit.

(b) If the court fails to make timely findings of fact and

conclusions of law, the party making the requestbshall.

within thirty (30) days after filing the original

request, file with the clerk a NOTICE OF PAST DUE

FINDINGS OF FACT AND CONCLUSIONS OF LAW which shall be

immediately called to the attention of the Court by the

clerk. = Such notice shall state the date the original

request was filed and the date the findings and conclu=-

sions were due.
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(c)

(d)

Upon filing the notice in (b) above, the time for the

court to make findings of fact and conclusions of law

is extended to forty (40) days from the date the

original request was filed.

The notice provided by this rule shall be served on-

each party to the suit in accordance with Rule 21a. A
copy of the notice shall also be provided to the judge

who tried the case by any method allowed in Rule 21a.

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

Rules 296 and 298.]
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TRCP 298. Additional or Amended Findings

RELEY [¥W¢ /3VdgeE /8¢ [F11¢d [PYIGINAL /FIndIngs /PE [FAEY /And
EOREINSLONhE [ OF [ 1AV [ LEREY /DAY LY /RAY ] [VIYRIN/E1VE [ ARV E] /L EdhE#L
¢¢/M1¢/$¢¢¢1fi¢¢/f¢¥¢h¢¥//¢¢¢iﬁi¢¢¢ll/¢¢/¢¢¢¢¢¢¢/¢1¢¢1¢¢$//¢¢¢
¥ie /dUAdeE /ERALL] [VWIYRIA [ EIVE | ARYE /ALY [#UER /¥ edEEL] /And /hsE
TALEY [ /DY EvAYE [ARA [ FL1¢ [ #UER [ FRAYEREY / /oL UEY / 0¥ /dngrided /Findingd
ARQA/ EPNEIRELONE /AL /DAY / P&/ BY SPLY | [ VALY EUPST/ LUEY / ERALL/ E/ EPPELAF
EYEA/AE [ FLILIEA /1T /AUE/LIve) [ [VPpLide /DE /¥ RE /FLTING /PE [ 1E /¥ gy
PYSVIAER [ £F [HREYELn /SRALL /P¢ [2LEVER /o1 /¥ N /PPPPELYE /PAYLY /A
PYOVIAEA/1Ih/RALE/ 214/ Y [ 21}

[TRCP 298. Additional or Amended Findings of Fact and Conclu-

sions of Law; Notice.

(a) After the court files original findings of fact and

conclusions of law, any party may file with the clerk

of the court a request for specified additional or
amended findings or conclusions, or both. The request
for these findings shall be made within ten (10) days
after the filing of the original findings and conclu-
sions by the court. Each request made pursuant to this

rule shall be served on each party to the suit in

accordance with Rule 2la. The party making the request
shall also provide a copy to the judge who tried the
case by any method allowed in Rule 21a.

(b) The court shall make and file any additional or amended
findings and conclusions within ten (10) days after
such request is filed, and cause a copy to be mailed to
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each party to the suit. No findings or conclusions

shall be deemed or presumed by any failure of the court

to make any additional orders or conclusions.]

[COMMENT TO 1990 CHANGE: To better prescribe the practice and

times for findings of fact and conclusions of law. See also

Rules 296 and 298.]
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TREP/ P31/ [ PEALE

[1111¢E6nEeL [ DF [ Ehe [PAYLY [ E0Y [WHEH /& / SUAGHERY /19 /Y ERASY éd /ERATT
PYEPAYE /LR [ EoY R/ O [ L1hE / DAASRENY /LD /¢ [ ERLEY EQ/ANA [ EAPRIE /1Y /19
Ehe/ eyt

[TRCP_305. Proposed Judgment

Any party may prepare and submit a proposed -judgment or

order to the court for signature.

Each party who submits a proposed -judgment or order for

signature shall serve the proposed judgment or order on all other

parties or certify thereon that a true copy has been delivered to

each attorney or pro se party to the suit and indicate thereon

theAdate and manner of delivery.

Failure to comply with this rule shall not affect the time

for perfecting an appeal.]

[COMMENT TO 1990 CHANGE: To better prescribe the practice for

proposed judgments and notice to other parties.]
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TRCP 534. Citation

When a claim or demand is lodged with a justice for suit, he
shall issue forthwith citations for the defendant or defendants.
The citation shall require the defendant to appear and answer
plaintiff’s suit at or before ib:oo_o'clock a.m. on the Monday
next after the expiration of ten days from the date of service
thereof, and shall state the place of holding the court. It
shall state the number of the suit, the names of all.parties to
the suit, and the nature of plaintiff’s demand, and shall be
dated and signed by the justice of the peace. The¢/¢itALion/ehall
PAYEREY /ALY EEL /YRAL/LE/ IV / 18/ hoY [ SEYIEA/WILKIN/ D/ QAYE /AL LY [ L1ig
ARYE/DE/LLE/ IESNANER ) [ 1L/ ERALL/ e/ YEriiRed/ ungeryed/

[COMMENT TO 1990 CHANGE: To conform_ to 1988 changes to other

citation rules.]
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TRCP 687. Requisites of Writ

The writ of injunction shall be sufficient if it contains
substantially the following requisites:

(a) (No change.)

(b) (No change.)

(4) (No change.)

(e) If it is a temporary restraining order, it shall state
the day and time set for hearing, which shall not exceed %é¢pn
[fourteen] days from the date of the court’s order granting such
temporary restraining order; but if it is a temporary injunction,
issued after notice, it shall be made returnable at or before ten
o’clock a.m. of the Monday next after thé expiration of twenty
dayé from the date of service thereof, as in the case of ordinary
citations.

(£) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRCP 771. Objections to Report

Either party to the suit may file objections to any report

of the commissioners in partition [within 30 days of the date the

report is filed], and in such case a trial of the issues thereon

shall be had as in other caées. If the report be found to be.

erroneous in any material respect, or unequal and unjust, the
same shall be rejected, and other commissioners shall be appoint-
ed by the Court, and the same proceedings had as in the first

instance.

[COMMENT TO 1990 CHANGE: To set a time within which objections

to a commissioners report must be filed.]’
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TRCP 781. Proceedings as in Civil Cases

Every person or corporation who shall be cited as here-
inbefore provided shall be entitled to all the rights in the
trial and investigation of the matters alleged against him, as in
cases of trial in civil cases in this State. Either party may
prosecute an appeal or writ of error from any judgment rendered,
as in other civil cases, subject, however, to the provisions of
Rule 3284 [42, Texas Rules of Appellate Procedure], and the
appellate court shall give preference to such case, and hear and

determine the same as early as practicable.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRE 604. Interpreters

An interpreter is subject to the provisions of these rules
relating to qualification as an expert and the administration of

an oath or affirmation that he will make a true translation.

[COMMENT: See Rule 183, Texas Rules of Civil Procedure, regard-

ing appointment and compensation of interpreters.]
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TRE 614. Exclusion of Witnesses

At the request of a pafty the court shall order witnesses
excluded so that they cannot hear the testimony of other witness-
es, and it may make the order of its own motion. This rule does-
not authorize exclusion of (1) a party who is a natural person or
the spouse of such natural person, or (2) an officer or employee
of a party which is not a natural person designated as its
representative by its attorney, or (3) a person whose presence is

shown by a party to be essential to the presentation of his

cause. [This rule is not applicable to discovery proceedings.]

[COMMENT TO 1990 CHANGE: See Rules 200 and 208, Texas Rules of

Civil Procedure, relating to depositions.]
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TRE 703. Bases of Opinion Testimony

The facts or data in the particular case upon which an
expert bases an }il¢$ opinion or inference may be those perceived
by or radé /kHg¥n/i9 reviewed bz‘the expert Wiy at or before the-
hearing. If of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the

subject, the facts or data need not be admissible in evidence.

[COMMENT TO 1990 CHANGE: This amendment conforms this rule of

evidence to the rules of discovery in utilizing the term ”re-

viewed by the expert.” .See also comment to Rule 166b. ]
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TRAP 1 Scope of Rules; [Local Rules of Courts of Appeals]

(a) [No change.]

(b) Local Rules. Each court of appeals may, from time to
time, make and amend rules governing its practice not inconsis-
tent with these rules. Copies of rules and amendments so made
shall before their promulgation be furnished to the Supreme Court
and to the Court of Criminal Appeals for approval. [When an

appeal or original proceeding is dockefed, the clerk shall mail a

copy of the court’s local rules to all counSel of record who

requests it.]

[COMMENT TO 1990 CHANGE: To provide for distribution of local

rules of court of appeals upon docketing of an appeal.]
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TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one of the attorneys for
the party/ [and] shall give the State Bar of Texas identification

number, the mailing address and telephone number of each attorney

whose name is signed thereto//Apd/gRALL/#LALE/LUAL/A/E00Y/DE /LT
PAPEY /Ndg /Péén / ¢¢1H#¢¢ [9Y [DALLIEQ /1P [EAEH /SYPUD /B [ pppopEite
PAYELES /0F /tHE1Y /¢dYigé]. A party who is not represented by an
attorney shall sigﬂ his brief and give his address and telephone
number. The statement of service on opposite parties by one who
is not a licensed attorney shall be verified by affidavit.

(b) Filing. The filing of records, briefs and other papers
in the appellate court as required by these rules shall be made
by filing them with the clerk, except that any Jjustice of the
court may permit the papers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error ér petition for discretionary review is sent to
the proper clerk by first-class United States mail in an envelope
or wrapper properly addressed and stamped and is deposited in the
mail ¢ne¢ /AAY /oY /dré /Yéfsré [on or before] the last day for
filing same, the same, if received by the clerk not more than ten
days tardily, shall be filed by the clerk and be deemed as filed

. in time; provided, however, that a certificate of mailing by the
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United States Postal Service or a legible postmark affixed by the
United States Postal Service shall be prima facie evidence of the
date of mailing.

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£) (No change.)

(g) Progf /¢f Service. Papers presented for filing shall
[be served and shall] contain an acknowledgement of_service by
the person served or proof of service in the form of a statement
of the date and manner of service and of the names [and address-
es] of the persoﬁs served, certified by tﬁe person who made the
service. Proof of service may appear on or be affixed to the
papers filed. The clerk may permit papefs to be filed without

acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 5. Computation of Time

(a) In General. In computing any period of time prescribed
or allowed by these rules, by order of court, or by any applica-
ble statute, the day of the acﬁ, event, or default after which.
the designated period of time begins to run jig/figf/fé [shall not]
be included. The last day of the period so computed jig /t¢
[shall] be included, unless it is a Saturday, [a] Sunday or [a]
legal holiday, as defined by Article 4591, Revised Civil Stat-
utes, in which event the period y¥yng /vngil [extends to] the end
of the next day which is p¢ifliéy [not] a- Saturday, Sunday po¥
lor a] legal holiday. WM¢¢/¢M¢/1¢$¢/¢¢Y/¢I/¢M¢/¢¢¢i¢¢/i$/¢M¢
¢¢Xf/¢¢Y/Whi¢h/1$/ﬁ¢1ﬁh¢f/¢/$¢¢¢¥¢¢¥//$¢#¢¢Y/¢¢¥/l¢¢¢l/M¢11¢¢Y/
ARY /DAPEY /TLIEA/ VY /HALL /A8 /BYPYIALA/ I /RALE /4 /18 /RALIEA /PP /LIng

VRER/ L/ ¢/ HALTEA/ PR/ LR/ LASE/ QAY [ BT/ LiE/ PEY 1BR/

(b) (No change.)

(c) Nunc Pro Tunc Order. 1In civil cases, when a corrected
judgment has been signed after expiration of the court’s plenary
power pursuant to Rule 316 ¢y /317 of the Texas Rules of Civil
Procedure, the periods mentioned in subparagraph (b) (1) of this
rule shall run from the date of signing the corrected judgment
with-respect to any complaint that would not be applicable to the
original judgment.
(d) (No change.)

(e) (No change.)
(f) (No change.)

© [COMMENT TO 1990 CHANGE: Textual corrective chandge only.]
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TRAP 12. Work of Court Reporters

(a) (No change.)

(b) (No change.)

(c) To aid the judge in setting the priorities in (b)
above, each court reporter shall report in writing to the judge
on a monthly basis the amount and nature of the business pending
in the court reporter’s office. A copy of this report shall be
filed with the Clerk of the Court of Appeals of each @yUpréng
JUdi¢idal District in which the court sits.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 15a. Grounds for Disqualification and Recusal of Appellate

Judges

(1) (No Change)
(2) Recusal
Appellate Judges should recuse themselves in proceed-
ings in which their impartiality might reasonably be questioned,
including but not limited to, instances in which they have a
personal bias or prejudice concerning subject matter or a party
or personal bias or prejudice concerning the.subject matter or a

party, or personal knowledge of disputed evidentiary facts

concerning the proceeding. [In _the event the court sitting en
banc is evenly divided the motion to recuse shall be granted.]

[COMMENT TO 1990 CHANGE: The present rule does not contain a
provision dealing with an evenly divided court sitting en banc on
a motion to recuse. The proposed amendment will determine that
situation without the necessity of bringing in a visiting judge.]
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TRAP 17 Issuance of Process by Appellate Court

(a) Any writ ¢f [or] process issuing from any appellate
court shall bear the teste of the chief justice or presiding
judge under the seal of said court and be signed by the clerk,.
and, unless otherwise expressly provided by law or by these
rules, shall be directed to fhe party or court to be served, may
be served by the sheriff or any constable of any county of the
State of Texas within which such person to be served may be
found, and shall be returned to the court from which it issued
according to the direction of the writ. Whenever such writ or
process shall not be executed, the clerk'is authorized to issue
another like process or writ upon the application of the party
who requested the former writ or process. Two or more writs may
be issued simultaneously at the request of any party.

(b) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file
amicus curiae briefs. An amicus curiae shall comply with the
briefing rules for the parties,a nd shall show in the brief that.
copies have been furnished to all attorneys of record in the

case. [In civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containing the table of

contents, index of authorities, points of error, and any addendum

containing statutes, rules, requlations, etc. The court may,

upon motion and order, permit a longer brief.]

[COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus curiae briefs.conformably with Rules 74(h) and 136(e).]

«0Q éi;ff]&b47éﬁkz/’¢’

Ay
“
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TRAP 41 ordinary Appeal - When Perfected
(a) Appeals in Ccivil Cases.

(1) Time to perfect Appeal. When security for costs

on appeal is required, the pond or affidavit in lieu thereof
shall be filed with the clerk within thirty days after the
judgment is signed, or, within ninety days after the Jjudg-
ment is signed if a timely motion for new trial has been

filed by any party [or if any party has timely filed a

request for findings of fact and conclusions of law_in a

nonijury case]. If a deposit of cash is made in lieu of

bond, the same shall be made within the same period.
(2) Extension of Time. (No change.)

(b) Appeals in criminal Cases.

(1) Time to perfect Appeal. (No change.)’

(2) Extension of Time. (}io change.)
(c) Prematurely Filed Documents. .No appe;l or bond or
affidavit in lieu thereof, notice of appeal, oY notice of
jimitation of appeal shall be held ineffective because
prematurely filed. In civil cases, every lsuch instrument
shall be deemed to have peen filed on the date of but
subsequent to the ‘date [time]l of signing of the judgment or
the @#f¢ [time] of the overruling of motion for new trial,
if such a motion is filed. In criminal cases, every such
instrument shall be deemed to haV;e peen filed on the date of
put subsequent to the imposition or suspension of sentence
in open court or the signing of appealable order by the

trial judge, provided that no notice of appeai shall be
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effective if given before a finding of guilt is made or a

verdict is received.

[COMMENT TO 1990 CHANGE: To make the appellate timetable for

non-jury cases conform more to that in jury cases.]
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TRAP 43 Orders Pending Interlocutory Appeal in Civil Cases.

(a) (No change.)

(b) Security. Except as provided in subdivision (a) the
trial court may permit interlocutory order[s] to be suspended
pending an appeal therefrom by filing security pursuant to Rule
47. Denial of such suspension may be reviewed for abuse of
discretion on motion by the appellate court.

(c) Temporary Orders of Appellate Court. On perfection of
an appeal from an interlocutory order, the appellate court may
issues such temporary orders as it finds necessary to preserve
the rights of the parties until dispositibﬂ of the appeal and may
reqﬁire such security as it deems appropriate, but it shall not

suspend the trial court’s order if the appellant’s rights would

be adequately protected by supersedeas [or other orders pursuant

to Rules 47 or 49.1

(d) (No change.)
(e) (No change.)
(£) (No éhange.)
(g) (No change.)

(h) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil cCases

Text as amended by the Supreme Court effective January
1, 1988. See also text as adopted by the Court of Criminal.

Appeals, post.

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48; payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtorvshall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its judgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
prescribed by Rule 49 [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.

(b) (No change.)

(c) (No change.)

(d) (No change.)

(e) (No change.)
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(£)
(9)

(No

change.)

Conservatorship or Custody.

When the judgment is one

involving the conservatorship or custody of a ¢hild [minor], the

appeal,

with or without security shall not have the effect of

suspending the judgment as to the conservatorship or custody of

the ¢Wild [minor],
rendering the judgment.

unless it shall be so ordered by the court

However, the appellate court, upon a

proper showing, may permit the judgment to be superseded in that

respect also.

(h)
(i)
(3)
(k)

[COMMENT TO 1990 CHANGE:

(No
(No
(No

(No

change.)
change.)
change.)

change.)

Textual corrective change only.]
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TRAP 56. Receipt of the Record by Court of Appeals

(a) Duty of Clerk on Receiving Transcript. The clerks of
the courts of appeals shall receive the transcripts delivered and
sent to them, and receipt for same is required; but they shall
not be required to take a transéript out of the post office or
any express office, unless the postage or charges thereon be
fully paid. Upon receipt of the transcript, it shall be the duty
of the clerk to examine it in order to ascertain whether or not,
in case of an appeal, a proper appeal bond, notice of appeal or
affidavit in 1lieu thereof (when bond is required) have been
given; and in case of a writ of error, whether or not the peti=-
tion and bond or affidavit in lieu thereof (when bond is re-
quired) appear to have been filed. If. it seems to Hip [the
clerk] that the appeal or writ of error has not been duly per-
fected, K¢ [the clerk] shall note on the transcript the day of
its reception and refer the matter to the court. If upon such
reference the court shall be of the opinion that the transcript
shows that the appeal or writ of error has been duly perfected,
they [it] shall order the transcript to be filed as of the date
of its reception. If ‘not, théy [it] shall cause notice of the
defeét to issue to the attorneys of record of the appellant, to
the end that Ehey may take steps to amend the record, if it can
be done; for which a reasonable time shall be ailowed.' If the
transcript does not show the jurisdiction of the court, and if[,]

after notice[,] it pg/fgt [is not] amended, the appeal shall be

- dismissed.
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If a transcript, properly endorsed (when endorsement is
required), is received by the clerk within the time allowed by
these rules, K¢ [the clerk] shall endorse his [or her] filing
thereon, showing the date of its reception, and shall notify both
appellant and the adverse party of the receipt of the transcript.-
If it is not properly endorsed, or an original transcript is
received after the time allowed, the clerk shall, without filing
it, make a memorandum upon it of the date of its reception and
keep it in his [or her] office subject to the direction of the
person who applied for it or to the disposition of the court, and
shall notify the person who applied for a transcript why it has
not been filed. The transcript shall not'ﬁe filed until a proper
showing has been made to the court for its not being properly
endorsed or received in proper time, and upon this being done,
the court may order it filed, if the rules have been complied
with, upon such terms as may be deemed proper, having respect to
the rights of the opposite party.

(b) Duty of Clerk on Receiving Statement of Facts. Upon
receipt of a statement of facts, the clerk shall ascertain if it
is presented within thé time allowed and also if it has been
properly authenticated’ in accordance with these rules. If the
clerk finds that the statement of facts is presented in time and
has been certified by the official court reporter, the clerk
shall file it forthwith; otherwise, the clerk shall endorse
thereon the time of the receipt of such statement of facts, hold

the same subject to the order of the court of appeals, and notify
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the party (or Kig [the party’s] attorney) tendering the statement

of facts of the action and state the reasons therefor.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 57.° Docketing the Appeal

(a) (No change.)

(b) Attorneys’ Names. Before an attorney has filed his [or
her] brief he [or she] may notify the clerk in writing of the
fact that he [or she] represenﬁs a named party to the appeal,
which fact shall be Py /{lh¢ /¢1¢¥Kk noted [by the clerk] upon the
docket, opposite the name of the party for whom li¢g [the attorney]
appears, and shall be regarded by the court as havipg whatever
effect is given to the appearance of a party to a case without

[a] brief [having been] filed. After briefs have been filed, the

name of the attorney or attorneys signgd/¥¢[ing] the brief shall
be entered by the ¢lerk on the docket, opposite the name of the
appropriate party if such names have not already been so entered.
The clerk shall add the names of additional counsel [up]on

request.

[COMMENT TO_1990 CHANGE: Textual corrective change only.]
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TRAP 59. Voluntary Dismissal
(a) Civil cases.
(1) The appellate court may finally dispose of an
appeal or writ of error as follows:
(A) 1In accordance with an agreement signed by all
parties or their attorheys and filed with the clerk; or
(B) On motion of appellant to dismiss the appeal
or affirm the judgment appealed from, with notice to
all other parties; provided, that no other party shall
be prevented from seeking any appellate relief B [it]

would otherwise be entitled to.

[COMMENT TO 1990 CHANGE: Textual corrective change only. ]
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TRAP 72. Motions to Dismiss for Want of Jurisdiction
Motions to dismiss for want of jurisdiction to decide the
appeal and for such [other] defects as defeat the jurisdiction in
the particular case and [which] cannot be waived shall also be
made, filed and docketed within thirty days after the filing of.
the transcript in the court of appeals; provided, however, if
made afterwards they may be entertained by the court upon such

terms as the court may deem just and proper.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 74.
Briefs shall be brief.
of the Court of Appeals.

of Appeals”

"Appellee”, and in criminal cases as

(a)
(b)
()
()
(e)
(£)
(9)
(h)
(1)
(3)
(k)
(1)
(m)
(n)
()
()

[COMMENT TO 1990 CHANGE:

(No
(No
(No
(No
(No
(No
(No
(No
(No
(No
(No
(No
(No
(No
(No

(No

Requisites of Briefs

change.)
change.)
change.)
change.)
change.)
change. )
change.)
change. )
change. )
change.)
change.)
change. )
change.)
change.)
change.)

change.)

Briefs shall be filed with the Clerk

They shall be addressed to ”The Court

of the correct $¢p¢¢¢¢/¢¢¢i¢i¢1/¢ [dlistrict.

civil cases the parties shall be designated as

Textual corrective change only.]

”“Appellant” and ”State.

In

”Appellant” and.
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TRAP 79. Panel and En Banc Submission

(a) (No change.)

{(b) (No change.)

(c) (No change.)

(d) (No change.)

() A hearing or rehearing en banc is not ‘favored and
should not be ordered ¢x¢¢pY [unless consideration by the full
court is necessary to secure or maintain uniformity of its
decisions or] in extraordinary circumstances. A vote need not be
taken to determine whether a cause shall be heard or reheard en
banc unless a justice of the en banc court requests a vote. 1If a
vote is requested and a majority of the membership of the en banc
court vote to hear or rehear the case en banc, the case will be
heard or reheard en banc; otherwise, it will be decided by a

panel of the court.
[COMMENT TO 1990 CHANGE: To provide for en banc review by courts

of appeals where necessary to secure or maintain uniformity of

court decisions between or among panels of justices.]
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TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinion. The court of appeals shall hand

down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary to final
disposition of the appeal. Where the issues are clearly settled,
the court shall write a brief memorandum opinion. /¥Hi¢h /gheuld
nor/pe/puplighgd/

(b) sSigning of Opinions. A majority of the Jjustices
- participating in the decision of the case shall determine whether
the opinion shall be signed by a justice or issued per curiam.
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a panel.

{#) [c)] Determination to Publish. A majority of the
Justices participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any inter-
ested person. On each opinion a notation shall be made to
7publish” or ”do not publish.”

f¢) [(d)] Standards for Publication. An opinion by a court

of appeals shall be published only if, in the judgment of a

majority of the justices participating in the decision, it is one
that (1) establishes a new rule of law, alters or modifies an
existing rule, or applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal
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issue of continuing public interest; (3) criticizes existing law;
or (4) resolves an apparent conflict of authority.
[¢7‘L1gll Concurring and Dissenting Opinions. Any justice
may file an opinion concurring in or dissen
of the court of appeals. A concurring or
be published if, in the Jjudgment of its ai
the criteria established in paragraph (c), Ll/ﬁdCb?”
majority opinion shall be published as well
(£) (No change.)

(g9) (No change.) |

(h) Order of the Supreme Court. Upo

or refusal of an application for writ

¢¢#¢1¢Mt/¥¢f¢$¢l/¢¢/bY)¥¢f#$¢1/¢¢/¥¢V¢¥$i¢1¢/¢¢§§;l'an opinion

edjfor p i

previously unpublished shall forthwith be releas

tion, i

(No change.)




issue of continuing public interest; (3) criticizes existing law;
or (4) resolves an apparent conflict of authority.

[dybLigll Concurring and Dissenting Opinions. Any justice
may file an opinion concurring in or dissenting from the decision
of the court of appeals. A concurring or dissenting opinion may.
be published if, in the judgmenf of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shall be published as well.

(f) (No change.)

(g) (No change.)

(h) Order of the Supreme Court.

tion, i

(No change.)




TRAP 91. Copy of Opinion and Judgment to Attorneys, Etc.

On the date an opinion of an appellate court is handed down,
it shall be the duty of the clerk of the appellate court to mail
or deliver to the clerk of the trial court, to the trial judge.
who tried the case, and to one of the attorneys for the plain-
tiffs or the State and one of the attorneys for the defendants a
copy of the opinion delivered by the appellate court and a copy
of the judgment rendered by such appellate court as entered in
the minutes. The copy received by the clerk of the trial court
shall be Py /Wipp filed among the papers of the cause in such
court. When there is more than one attérﬁey on each side, the
attérneys may designate'in advance the one to whom the copies of
the opinion and judgment shall be mailed. In criminal cases,
copies shall also be provided to the State Prosecuting Attorney,
P. O. Box 12405, Austin, Texas 78711 and to the Clerk of the

Court of Criminal Appeals and any appellant representing himself.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 100. Motion and Second Motion for Rehearing

(a) (No change.)
(b) (No change.)
(c) (No change.)
(d) (No change.)
(e) (No change.)
(f) En Banc Reconsideration. A majority of the justices of

the court en banc may order an en banc reconsideration of any

decision of a panel within Fiffeé¢n/dAys /ALLEY /#UEH /Ag¢lidion /14
igdvi¢d [the period of the court’s plenary jurisdiction] with or

without a motion for reconsideration en banc. A majority of the
justices may call for an en banc review by (1) notifying the
clerk in writing within said fifféén /dd¥y period, or (2) by
written order issued within said fifféép/ddy period, either with
or without en banc conference. In such e&ent, the panel decision
shall not become final, and the case shall be resubmitted to the
court for an en banc review and disposition.

(g) (No change.)

[COMMENT TO 1990 CHANGE: To provide that en banc review may be
conducted at any time within the period of plenary jurisdiction
of a court of appeals.]
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SECTION NINE. APPLICATION FOR WRIT OF ERROR
AND BRIEF IN RESPONSE [IN THE SUPREME COURT]
TRAP 130. Filing of Application in Court of Appeals

(a) (No change.)

(b) [Number of Copies;] Time and Place of Filing. [Twelve
copies of] T[tlhe application shall be filed with the Clerk of
the Court of Appeals within thirty days after the overruling of
the last timely motion for rehearing filed by any party.

(c) (No change.)

(d) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 133. Orders on Applications for Writ of Error

(a) (No change.)

(b) Conflict in Decisions. 1In cases of conflict panéd/In
[under] subsection (a)(2) of section 22.001 of the Government
Code, the Supreme Court will grant the application for writ of.
error, unless it is in agreement with the decision of the court
of appeals in the case in which the application is filed. 1In
that event said Supreme Court will so state in its order, with
such explanatory remarks as may be deemed appropriate. If the
decision of the court of appeals is in conflict with an opinion
of the Supreme Court, is contrary to the Constitution, the
statutes or any rules promulgated by thé Supreme Courﬁ, the
Supfeme Court may, upon granfing writ of error and without
hearing argument in the case, reverse, .reform or modify the
judgment of the court of appeals, making, at the same time, such
further orders as may be appropriate.

(c) (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 134. When Application [Denied,] Dismissed or Refused
When the application shall have been filed for a period of
ten days, if the court determines to [deny,] refuse[,] or dismiss
the same, whether or not the respondent has filed a brief in
response, the clerk of the court will retain the application,
together with the record and accompanying papers, for fifteen
days from the date of rendition of the judgment [denying,]
refusing or dismissing the writ. At the end of that time, if no
motion for rehearing has been filed, or upon the overruling or
dismissal of a motion for rehearing, the Clerk of the Supreme
Court shall transmit to the court of appéais a certified copy of
the-orders denying[, refusing] or dismissing the application and
of the order overruling the motion for rehearing and shall return
all filed papers to the Clerk of the Courp of Appeals, except the
application for writ of error, any brief in response and any

other briefs filed in the Supreme Court.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 135. Notice of Granting, Etc.

When the Supreme Court grants, [denies,] refuses, or dis-
misses an application for writ of error or a motion for rehear-

ing, the clerk of the court shall notify the parties or their

attorneys of record by letter.

[COMMENT TO 1990 CHANGE: Textual corrective change ohlz.]
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SECTION TEN. DIRECT APPEALS [TO THE SUPREME COURT]

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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TRAP 160. Form and Content of Motions for Extension of Time
All motions for extension of time for filing an application

for writ of error shall be filed in, directed to, and acted upon

by the Supreme Court. [Twelve copies of the motion for extension

of time shall be filed in the Supreme Court.] A copy of the.
motion shall [also] be filed at the same time in the court of

appeals and the Clerk of the Supreme Court shall notify the court
of appeals of the action taken on the motion by the Supreme
Court. dZach such motion shall specify the following: .

(a) the court of appeals and the date of its Jjudgment,
together with the number and style of the case; |

(b) the date upon which the last timély motion for rehear-
ing>was overruled;

(c) the deadline for filing the application; and

(d) the facts relied upon to reasonably explain the need

for an extension.

[COMMENT TO 1990 CHANGE: To provide that 12 copies of a motion

for extension be filed.]
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TRAP 172. Argument

(a) Time. 1In the argument of cases in the Supreme Court,
each side may be allowed #Wiyty [twenty-five] minutes in the
argument at the bar, with fif#¥éér [ten] minutes more in conclu-
sion by petitioner. In cases involving difficult questions, the.
time allotted may be extended by the court, provided application
is made before the day of argument. The court may, in its
discretion, shorten the time for argument. It may also align the
parties for purposes of presenting oral argument.

(b) (No change.)

(c) (No change.)

[COMMENT TO 1990 CHANGE: To reduce standard times for oral

submissions.]
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TRAP 182. Judgment on Affirmance or Rendition

Text as amended by the Supreme Court effective January 1,
1988. See also text as adopted by the Court of Criminal Appeals,
post.

(a) (No change.)

(b) Damages for Delay. Whenever the Supreme‘Court shall
determine that application for writ of error has been taken for
delay and without sufficient cause, then the court méy//¢¢/¢¢rt
of/ité / Ividdnéry/ award each prevailing respondent an amount not
to exceed ten percent of the amount of damages awarded to such
respondent as damages against such petitioner. If there is no
amount awarded to the .prevailing respondent as money damages,
then the court may award//Ag/part/of/1ité/3vddnént/ each prevail-
ing respondent an amount not to exceed ten times the total
taxable costs as damages against such petitioner.

A request for damages pursuant to this rule, or an imposi-
tion of such damages without request, shall not authorize the
court to consider allegations or error that have not been other-

wise properly preserved or presented for review.

[COMMENT TO 1990 CHANGE: To provide for sanctions whether or not

the court renders a judgment.]
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TRAP 190. - Motion for Rehearing

(a) Time for Filing. (No change.)
(b) Contents and Service. (No change.)
(c) Notice of the Motion. (No change.)

(d) Answer and Decision. (No change.)

[(e) Extensions of Time. An extension. of time may be

granted for late filing in the Supreme Court of a motion for

rehearing, if a motion reasonably explaining the need therefor is

filed with the Supreme Court not later than fifteen days after

the last date for filing the motion. ]

[COMMENT TO 1990 CHANGE: To conform with Rule 54(c) providing

for extensions of time in the courts of a eals.]
s SfSemilasDde O LIME 1n the courts of appeals.
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SECTION TWELVE. SUBMISSION AND ORAL ARGUMENT [IN THE SUPREME

-COURT]

SECTION THIRTEEN. DECISION, JUDGMENT AND MANDATE [IN THE SUPREME

COURT]

SECTION FOURTEEN. MOTION FOR REHEARING [IN THE SUPREME COURT]

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS [IN

THE COURT OF CRIMINAL APPEAILS]

SECTION EIGHTEEN. REHEARINGS AND MANDATE [IN THE COURT OF

CRIMINAL APPEALS]

[COMMENT TO 1990 CHANGE: Textual corrective chande only.]
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APPENDIX FOR CRIMINAL CASES
TEXAS RULES OF APPELLATE PROCEDURE

Adopted by orders of the Supreme Court and the Court of

Criminal Appeals April 10, 1986
Effective September 1, 1986

This appendix, adopted by order of the Court of Criminal
Appeals on April 10, 1986, effective September 1, 1986, to apply
to criminal cases and criminal law mattéfs, preserves the sub-
staﬁce of Rule 201 and Forms 3, 4, and 5 of the former Rules of
Post Trial and Appellate Procedure in Criminal Cases which were
repealed effectivé September 1, 1986, by another order of April

10, 1986.
Rule 1. The Record on Appeal

Pursuant to the provisions Rule 51(c) and 53(h), the Court
of Criminal Appeals directs that a record consisting of tran-
script and statement of facts kformerly transcription of court
reporter’s notes) in case of an appeal or writ of error (Article
44.43, C.C.P.) from trial court to an appellate court shall be

prepared in accordance with applicable Rules in the following

formats, respectively:
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(a) Transcript
(1) {No change.)
(2) (No change.)

(3) The front cover page shall be labeled in bold type
”TRANSCRIET” and it shall state the number and style of
the criminal case, the court in which the case is
pending, the name of the judge presiding and the names
and mailing addresses of attorneys for the parties.
The Clerk shall endorse thereon the day the transcript
was transmitted to the court of appeals and shall sign
his name officially thereto, an& shall provide a space
for the Clerk of the Court of Appeals to endorse his
filing thereon, showing the date received, and to enter
the docket number assigned to the cause. For those

purposes the following form will be sufficient.
TRANSCRIPT

(Trial Court) No.

In the District (County) Court of ' County,

Texas, Honorable , Judge Presiding.
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. Appellant

vs.

The State of Texas

Appealed to the Court of Appeals for the SUPprénd /JUdigiAl
District of Texas, at , Texas.

Appellate Attorney for Appellant: Appellate Attorney for State:

(name) (name)

(address) (address)
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Delivered to Court of Appeals for the YPYéne /Ivdieidl

District of Texas, at , Texas on the day of

, 19 .

(signature

(name of trial court ClerkA
(title

(Court of Appeals) Cause No.

Filed in the Court of Appeal for the SUPYEne /TUALELIAL
District of Texas, at | , Texas this day of
, 19 .
, Clerk
By ', Deputy
VOLUME

(4) (No change.)
(5) (No change.)
(6) (No change.)
(7) (No change.)
(b) Statement of Facts. (No change.)

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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HEID OVER FROM MAY &b-87 pisiainisf ¢

KOONS, RASOR, FULLER & McCURLEY
A PROFESSIONAL CORPORATION

Y . ATTORNEYS AND R
WILLIAM €. KOONS COUNSELORS

ROBERT E. HOLMES JR.
BOARD CERTIFIED- FAMILY LAW
. TEXAS BOARD OF LEGAL SPECIALIZATION

KEVIN R. FULLER
PHILIP D. HART, JR.

February 11, 1988 -
. ’ L
Mr. Luther Soules, III
Soules, Reed & Butts ‘ A ’22;7//
800 Milam Bldg. -
San Antonio, TX 78205

Dear Luther:

BOARD CERTIFIEE roiLY Law : 2311 CEDAR SPRINGS ROAD, SUITE 300 .

AND CIVIL TRIAL LAW DALLAS, TEXAS 75201 #

TEXAS BOARD OF LEGAL SPECIALIZATION /
214/871-2727 :

REBA GRAHAM RASOR L WILLIAM V. DORSANEO.
BOARD CERTIFIED- FAMILY LAW OF COUNSEL ,
TEXAS BOARD OF LEGAL SPECIALIZATION .

KENNETH D. FULLER g
BOARD CERTIFIED- FAMILY ‘LAW -

TEXAS BOARD OF LEGAL SPECIALIZATION

MIKE McCURLEY ; ﬁ*J
BOARD CERTIFIED- FAMILY LAW . P
TEXAS BOARD OF LEGAL SPECIALIZATION P

I would like to personally thank you for your recent presen-
tation on the 1988 rules changes to the family law section of the
Dallas Bar Association. I have heard nothing but good comments.

I was recently contacted by Larry Praeger, a practicing
attorney in Dallas regarding a possible amendment to the Family
Code dealing with the expunction of records relating to a false
allegation of child abuse. I took this matter to the Legislative
Committee of the Family Law Section who took it under con-
sideration. The Legislative Committee was of the opinion that it
would be unwise to deal with the expunction or sealing of records
only as it related to family law cases and more specifically with
‘matters involving sexual abuse.

The sealing of records has been a hot topic in Dallas »
resulting in several court orders being questioned and the ptro-
mulgation of some general admonissions against such action by our
presiding judge. I am informed also that this subject is
starting to rear its ugly head in several of the metropolitan
areas. -

The Legislative Committee of the Family Law Section was of
the opinion that this was a matter which should be addressed by
the Rules of Civil Procedure. I for one*do not want to single
out cases ivolving child abuse and take on the very emotionally
involved group which has been involved in legislation in this
area. Likewise, I feel that a rule of civil procedure could be
drafted setting forth guidelines and procedures for the court to
follow in the sealing of cases and the expunging of records in
certain cases. - There is a parallel procedure under the Criminal
Law as pointed out by Mr. Praeger. ’
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Mr. Luther Soules, III
February 11, 1988
Page 2

. I enclose Larry Praeger's memorandum to me with the attached
copy of Article 55.02 of the Code of Criminal Procedure.

I would personally request that consideration of a rule
dealing with these matters be put on the agenda for the next

meeting of the Supreme Court Advisory Committee having to do with
rules changes. ' '

Again thank you very much for your hard work and sacrifice
and working on the rules changes, and more particularly for
taking the time to fly into Dallas in the dead of night, speak to
us, skip dinner and run madly back to the airport. Hopefully the
next time we meet we can take more time to visit.

Respectfully, : /{

Kenneth D. Fuller

KDF /317 —Q__.
Enclosure

cc: Lawrence Praeger
Jack Sampson
Harry Tindall

i
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PERINI & CARLOCK
ONE TURTLE CREEK VILLAGE, SUITE 300
OAK LAWN AT BLACKBURN
DALLAS, TEXAS 75219

TELEPHONE 214 521-0390
VINCENT WALKER PERINI, P.C.*

DAVID CARLOCK. P.C.** MEMORANDUM

® BOARD CERTIFIED - CRIMINAL tAW .
LARRY HANCE®® TEXAS BOARG OF LEGAL SPECIALIZATION
JUDY M. SPALDING

January 22 1988 . Y BOARD CERTIFIED - FAMILY LAW :
LAWRENCE J. PRAEGER ' : TEXAS BOARD- OF LEGAL SPECIALIZATION |

TO: Ken Fuller

'FROM: Larry Praeger

RE: Expunction of records relating to a false allegation
of child abuse

We have several cases pending on both the family and criminal
sides of our law firm that have dealt with allegations of child
abuse that have proven to be unfounded. Some of these cases have
produced an arrest and a subsequent "No Bill™" by the grand jury.

When a case is no-billed (and under certain other circumstances),
a defendant is entitled to an expunction of records pursuant to
Article 55, Texas Code of Criminal Procedure (a copy of the
article is attached). The purpose of this law is obvious, it
protects the innocent person from the opprobrium associated with

£y

evidence of criminal charges existing 'in public records.

These expunctions are granted routinely. After a brief hearing
the Court orders that all records and files relating to the

-arrest be destroyed -- this includes court indices of cases
cfiled. ' '

1 believe a person should have the same right to be free of

.xecords of a false allegation in a civil lawsuit that he/she does
in criminal litigation.

An argument can be made that the Department of Human Services is
an agency for the purpose of Article S55. However, in order to
avoid lengthy litigation that would probably require an appellate
court opinion, T think legislation should be enacted giving a
bperson a right to expunge Department of Human Services records

and court files in a suit affecting the parent child relationship
under certain limited conditions.

Possible procedures:

1) Amend Article 55, Texas Code of Criminal Procedure to
specifically include Department of Human Services
investigations of child abuse.

2) In a suit affecting the parent-child relationship, authorize
the clerk to obliterate all references to child abuse unless
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January 22, 1988
Page 2

3)

4)

5)

the judge hearing the case makes an affirmative
finding that the allegations are true.

Amend the Family Code to require that in all suits affecting
the parent child relationship that contain an allegation of
child abuse the files be automatically sealed unless the

District Court directs otherwise.

Require the Department of Human Services to destroy its

records unless:

a) a criminal case is filed within a spec1f1ed time; or

b) the judge in the suit affecting the parent-child
relationship makes an affirmative finding that the
allegations are true,

Create a cause of action for an individual to sue the
Department of Human Services for negligent disclosure of

Department of Human Services information relating to any
investigation.

These are just some ideas: The concept is to provide the same
protection on the civil side of the “docket that the expunction
statute does on the crimipal. :

I will be happy to work with you on this in any way possible. I
appreciate your interest and look forward to your comments.
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MISCELLANEQUS PROCEEDINGS

changes in such procedure have been intenr.ional]y
made. This Act shall be construed to be an indepen-
dent Act of the Legislature, enacted under its cap-
tion, and the articles contained in this Act, as re-
vised, rewritten, changed, combined, and codified,
may not be construed as a continuation of former
laws except as otherwise provided in this Act. The
existing statutes of the Revised Civil Statutes of
Texas, 1925, as amended, and of the Penal Code of
Texas, 1925, as amended, which contain special or
specific provisions of criminal procedure covering
specific instances are not repealed by this Act.

(b) A person under recognizance or bond on the
effective date of this Act continues under such
recognizance or bond pending final disposition of
any action pending against him,
[Acts 1965, 59th Leg.. p. 317, ch.
1966.]

722, § 1, eff. Jan, 1,

Art. 54.03.

The fact that the laws relating to criminal proce-
dure in this State have not been completely revised
and re-codified in more than a century past and the
further fact that the administration of justice, in the
field of criminal law, has undergone changes,
through judicial construction and interpretation of
constitutional provisions, which have been, in cer-

Emergency Clause

. tain instances, modified or nullified, as the case may

be, necessitates important changes requiring the
revision or modernization of the laws relating to
criminal procedure, and the further fact that it is
desirous and desirable to strengthen, and to con-
form, various provisions -in such laws to current
interpretation and application, emphasizes the im-
portance of this legislation and all of which, togeth-
- er with the crowded condition of the calendar in
~ both Houses, create an emergency and an imperu-
tive public necessity that the Constitutional Rule
- requiring bills to be read on three several davs be
suspended, and said Rule is hereby suspended. and
© that this Act shall take effect and be in force and
effect from and after 12 o'clock Meridian on the 1st
day of January, Anno Domini, 1966, and it is so
enacted.

(Acts 1965,

S9th fag., p.oo#17. eh.
19466.] i

RS T A YT

'CHAPTER FIFTY-FIVE, EXPUNCTION OF

¥ CRIMINAL RECORDS
Article . o

55.01. Right to Expunction,
85.02.  Prucedure for Expunction.
.03, Effect of Expuncuon.

Article
§5.04. Violation of Expunction Order.
§5.05. Notice of Right to Expunction.

Acts 1979, 66th Leg., p. 1333, ch. 604,
which by § 1 amended this Chapter 55,
provided in § §

or portion of a law Umt con-
Slicts with Chapter 355, Code of Criminal

" Procedure, 1965, as emended, is repegled
to the extent of the conflict.”

‘Art. 55.01. "Right to Expunction 3

“Any law

A person who has been arrested for commission

of either a felony or misdemeanor is entitled to hay

all records and files relating to the arrest expunged

if each of the following conditions exist:

(1) an indictment or information charging him
with commission of a felony has not been presented

out of the trans-
action for which he was arrested or, if an indictment

against him for an offense arising
or information charging him with commission of a
felony was presented, it has been dismissed and the
court finds that

false information, or other similar reason indicating
absence of probable cause at the time of the dismis-
sal to believe the person committed the offense or
because it was void:

(2) he has been released and the charge, if any,
has not resulted in a final conviction and. is no
longer pending and there was no court ordered
supervision under Article 42.13, Code of Criminal
Procedure, 1965, as amended, nor a conditional dis-
charge under Section 4.12 of the Texas Controlled

Substances Act (Article 4476-15, Vernon's Texds

Civil Statutes); and

(3} he has not been convicted of a felony in the
five years preceding the date of the arrest.

[Acts 1977, 65th Leg.. p. 1880, ch. T4, § L eff. Aug. 29,
1977, Amended by Acts 1058, 66th Leg., p. 1333, ch, 604,
§ 1, eff. Aug. 27, 19749.] -

s

S I e o 1Y

“Art. 55.02. Procedure for Expunction™

" See. 1.

an ex parte petition for expunction in a district
court fur the county in which he was arrested,

(h) The petitioner shall include in the petition a
list of all law enforcement agencies, juils ur other

Art. 55.02

it was dismissed because the
presentment had been made because of mistake,

b A person who is “entited to expunc:
tion of records and files under this chapter may file

detentjon facilities, magistrates, enurts, prosecuting.
attorneys, correctional Cacilities, contral state depos.
itories of eriminal records, and other officials oF

agencies or other entities of this state or of uny
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Art. 55.02

political subdivision of this state and of all central
federal depositories of criminal records that the
petitioner has reason to believe have records or files
that are subject to expunction.

Sec. 2. The court shall set a hearing on the
matter no sooner than thirty days from the filing of
the petition and shall give reasonable notice of the
hearing to each official or agency or other entity
named in the petition by certified mail, return re-
ceipt requested, and such entity may be represented
by the attorney responsible for providing such agen-
cy with legal representation in other matters.

. Sec. 3. (a) If the court finds that the petitioner
is entitled to expunction of any records and files
that are the subject of the petition, it shall enter an
order directing expunction and directing any state
agency that sent information concerning the arrest
to a central federal depository to request such de-
pository to return all records and files subject to the
order of expunction. Any petitioner or agency pro-
testing the expunction may appeal the court’s deci-
sion in the same manner as in other civil cases.
When the order of expunction is final, the clerk of
the court shall send a certified copy of the order by
certified mail, return receipt requested, to each offi-
cial or agency or other entity of this state or of any
political subdivision of this state named in the peti-
tion that there is reason to believe has any records..
or files that are subject to the order. The clerk
shall also send a certified copy by certified mail,
return receipt requested, of the order to any central
federal depository of criminal records that there is
reason to believe has any of the records, together
with an explanation of the effect of the order and a
request that the records in possession of the deposi-
. tory, including any information with respect to the

proceeding under this article, be destroyed or re-
. turned to the court.

. {b) All returned receipts received by the clerk

from notices of the hearing and copies of the order
shall be maintained in the file on the proceedings
under this chapter.

Sec. 4. (a) If the state establishes that the peti-
tioner is still subject to conviction for an offense
arising out of the transaction for which he was
arrested because the statute of limitations has not
run and there is reasonable cause 1o believe that the
state may proceed against him for the offense, the
court may provide in its order that the law enforee-
ment agency and the prn\uulmg sttorney respon-
sible for investigating the offense may retiain any
records and files that are necessary o the investiga-
tion.

;..,T__........_ -

,.

259
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CODE OF CRIMINAL PROCEDURE

(b) Unless the petitioner is again arrested for or
charged with an offense arising out of the transae-
tion for which he was arrested, the provisions of
Articles 55.03 and 55.04 of this code apply to files
and records retained under this section.

Sec. 5. (a) On receipt of the order, each official
or agency or other entity named in the order shall;

(1) return all records and files that are subject to
the expunction order to the court or, if removal is
impracticable, obliterate all portions of the record or
file that identify the petitioner and notify the court
of its action; and

(2) delete from its public records all indek refer-
ences to the records and files that are subject to the

" expunction order.

(b) The court may give the petitioner all records
and files returned to it pursuant to its order.

(¢} If an order of expunction is issued under this
article, the court records concerning expunction pro
ceedings are not open for inspection by anyone
except the petitioner unless the order permits reten
tion of a record under Section 4 of this article anc
the petitioner is again arrested for or charged witt
an offense arising out of the transaction for whict
he was arrested. The clerk of the court issuing the
order shall obliterate all public references to the
proceeding and maintain the files or other records ir
an area not open to inspection.

[Acts 1977, 65th Legr., p. 1880, ch. 747, § 1, eff. Aug. 29
1977, Amended by Acts 1979, 66th Leg., p. 1333, ch. 604
§ 1. eff. Aup. 27, 1‘)7')]

ST RO EF

Art. 53.03.. Effect of Expunchon

I e o i o E

After entry of an expunction order:

R

(1) the release, dissemination, or use of the ex
punged records and files for any purpose is prohibit
ed:

(2) except as provided in Subdivision 3 of thi
article, the petitioner may deny the occurrence o

the arrest and the existence of the expunction orde:
and

3 the petitioner or any other person, when ques
tioned under outh in o eriminal proceedings about a

arrest for which the records have been expungec

may state only that the matter in question has hee
vx;m}ygml.

[Aets 1977, 63th Lo, p 1xEn0, b, 745, § 1L off. Auge. 2
1977 \nwmlwl by Avts 1974, 66th Leyr . po LEE, ek, 6o
§ 1 effl Nug. 2

L1 |

00126



MISCELLANEOUS PROCEEDINGS

- ————

Art. 55.04.. .Violati‘oﬁ'of Expunction Order

Sec. 1. A person who acquires knowledge of an
arrest while an officer or employee of the state or
of any agency or other entity of the state or any
political subdivision of the state and who knows of
an order expunging the records and files relating to
that arrest commits an offense if he knowingly
releases, disseminates, or otherwise uses the
records or files.

Sec. 2. A person who knowingly fails to return
or to obliterate identifying portions of a record or
file ordered expunged under this chapter commits
an offense,

Sec. 3. An offense under this article is a Class B
misdemeanor.

[Acts 1977, 65th Leg., p. 1880, ch. 747, § 1, eff. Aug. 29,
1977. Amended by Acts 1979, 66th Leg., p. 1333, ch. 604,
§ 1. eff. Aug. 27, 1979.)

Art. 55.05. Notice of Right to Expunction

On release or discharge of an arrested person, the
person responsible for the release or discharge shall
wive him a written explanation ‘of his rights under
this chapter and a copy of the provisions of this
chapter.

{Acts 1977, 65th Leg., p. 1880, ch. 747, § 1, eff. Aug. 29,
1977, Amended by Acts 1979, 66th Leg.. p. 1333, ch. 604,
§ 1. off. Aug. 27, 1979.] .

*

CHAPTER 56. RIGHTS OF CRIME VICTIMS

Article
56.01,
.02,
56,03,
36.04.
56.05.

Definitions.

Crime Victims’ Rights.

Vietim Impact Statement.
Victim Assistance Coordinator.
Reports Required.

Art. 56.01.
In this chapter:

Definitions

= (1) *Close relative of a deceased victim™ means a
person who was the spouse of a deceased vietim at
the time of the victim's death or who is a parent or
adult brother, sister, or child of the deceased vietim,

{2) “Guardian of a vietim" means a person who i
the legal puardian of the vietim, whether or not the
legal relationship between the guardian and vietim
exists because of the age of the victim ar the
physical or mental incompetency of the vietim,

(3) “Victim™ means a person who is the vietim of
sexuul assault, Kidnapping, or agpravated robbery

Art. 56.02

or who has suffered bodily injury or death as a
result of the criminal conduct of another.

[Acts 1955, 69th Leg., ch. 588, § 1, eff. Sept. 1, 1985.]

Art. 56.02. Crime Victims’ Rights

(a) A victim, guardian of a victim, or close rela-
tive of a deceased victim is entitled to the following
rights within the criminal justice system:

(1) the right to receive from law enforcement
agencies adequate protection from harm and threats
of harm arising from cooperation with prosecution
efforts; : -

(2) the right to have the magistrate take the
safety of the victim or his family into consideration
as an element in fixing the amount of baijl for the
accused;

(3) the right, if requested, to be informed of rele-
vant court proceedings and to be informed if those
court proceedings have been .canceled or resched-
uled prior to the event;

(4) the right to be informed, when requested, by a
peace officer concerning the procedures in criminal
investigations and by the district attorney’s office
concerning the general procedures in the criminal
Justice system, including general procedures in
guilty plea negotiations and arrangements;

{3} the right to provide pertinent information to a
probation department conducting a presentencing
investigation concerning the impact of the offense
on the victim and his family by testimony, written
statement. or any other manner prior to any sen-
tencing of the offender;

(6) the right to receive information regarding
compensation to victims of crime as provided by the
Crime Victims Compensation Act (Article 8309-1,
Vernon's Texas Civil Statutes), including informa-
tion related to the costs that may be compensated
under that Act and the amount of compensation,
eligibility for compensation, and procedures for ap-
plication for compensation under that Act, the pay-
ment of medical expenses under Section 1, Chapter
2, Acts of the 63rd Legislature, Regular Session,
1973 (Article 4447m, Vernon's Texas Civil Statutes),
for o vietim of o sexual assault, and when request-
ed, to refereal to available social service agencies
that may offer additional assistance; and

(7} the right to be informed, upon request, of
parole pn?camlun-.\', o participate in the parole pro-
cess, Lo be notified, if requested, of parole proceed-
s concerning a defendant in the victim's case, to
provide 1o the Board of Pardons and Paroles for
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MEMORANDUM V :

To: Just@ce Natl}an Hecht

Luther H. Soules M1 o chgrgl at
From: Sarah B. Duncan \ % .
Date: June 13, 1989 @M

As currently organized, the Texas Rules of /
neatly collect in one section all rules relating to pi _
are, however, exceptlons
dispersed over four sections. Moreover, original
those relating to certified questions and direct apy
the middle of the rules governing the normal apy

Re: Organization of the Texas Rules of : W

IO ey ]

The rules relating tg

last SCAC meeting, said this was the result of the .......____

Texas Rules of Appellate Procedure written, passed, and pubhshed and agreed that a
reorganization is in order. I suggest the following reorgamzatlon, at least for a starting
point (changes are noted in brackets):

Section Five: Motions, Briefs, Argument, and Submission in the Courts of Appeals
A Motions in the Courts of Appeals
B. Briefs and Argument in the Courts of Appeals
C. Submission in the Courts of Appeals
D.  Judgments in the Courts of Appeals [now in Section 6]
E. Opinions by the Courts of Appeals [now in Section 6]
F. Rehearing in the Courts of Appeals [now in Section 6]
Section Six: Motions, Briefs, Argument, and Submission in the Supreme Court
A. Motions in the Supreme Court [now in Section 11]
B. Briefs and Argument in the Supreme Court [now in Sections
11 and 12]
C. Submission in the Supreme Court [now in Section 12]
D.  Decision, Judgment, and Mandate in the Supreme Court [now

E.

in Section 13]
Rehearing in the Supreme Court [now in Section 14]

Section Seven: Certified Questions to the Supreme Court in Civil Cases [now Section
7 and entitled simply "Certified Questions in Civil Cases"]

Section Eight: Direct Appeals to the Supreme Court [now Section 10]
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MEMORANDUM V

To: Justice Nathan Hecht
Justice David Peeples
Luther H. Soules III

From: Sarah B. Duncan
Date: June 13, 1989
Re: Organization of the Texas Rules of Appellate Procedure

As currently organized, the Texas Rules of Appellate Procedure for the most part .
neatly collect in one section all rules relating to practice in the courts of appeals; there
are, however, exceptions. The rules relating to practice in the supreme court are
dispersed over four sections. Moreover, original proceedings practice rules, as well as
those relating to certified questions and direct appeals in the supreme court, sit right in
the middle of the rules governing the normal appellate process. Bill Dorsaneo, at the
last SCAC meeting, said this was the result of the inevitable last minute rush to get the
Texas Rules of Appellate Procedure written, passed, and published and agreed that a
reorganization is in order. I suggest the following reorganization, at least for a starting
point (changes are noted in brackets): »

Section Five: Motions, Briefs, Argument, and Submission in the Courts of Appeals
A Motions in the Courts of Appeals |
B. Briefs and Argument in the Courts of Appeals
C. Submission in the Courts of Appeals
D.  Judgments in the Courts of Appeals [now in Section 6]
E. Opinions by the Courts of Appeals [now in Section 6]
F. Rehearing in the Courts of Appeals [now in Section 6]
Section Six: Motions, Briefs, Argument, and Submission in the Supreme Court
A Motions in the Supreme Court [now in Section 11]
B. Briefs and Argument in the Supreme Court [now in Sections
11 and 12]
C. Submission in the Supreme Court [now in Section 12]
D.  Decision, Judgment, and Mandate in the Supreme Court [now
in Section 13]
E. Rehearing in the Supreme Court [now in Section 14]
Section Seven: Certified Questions to the Supreme Court in Civil Cases [now Section

7 and entitled simply "Certified Questions in Civil Cases"]

Section Eight: Direct Appeals to the Supreme Court [now Section 10]
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Section Nine:

Section Ten:

Section Eleven:

Section Twelve:

Orginal Proceedings in Civil Cases [now Section 8 and entitled simply
"Original Proceedings"]

Discretionary Review in Criminal Cases [now Section 15]

Submission, Oral Argument, and Opinions in the Court of Criminal
Appeals [now Sections 17 and 18]

A. Submission, Oral Argumiént, and Opinions [now Section 17]
B. Rehearings and Mandate [now Section 18]

Direct Appeals and Extraordinary Matters in the Court of Criminal
Appeals (including postconviction applications for writ of habeas
corpus)[now Section 16]

If this organizational scheme is used, I think the only rules that will need to be moved
are as follows: Rules 88 regarding "Execution on Failure to Pay Costs in Civil Cases"
and 91 regarding "Copy of Opinion and Judgment to Attorneys, Etc." will need to be
moved to Section Two ("General Provisions"), since there is no supreme court or court
of criminal appeals counterparts; Rule 101 regarding "Reconsideration on Petition for
Discretionary Review" will need to be moved to Section Ten.

00129



KENNETH W. ANDERSON, JR.
KEITH M. BAKER

RICHARD M. BUTLER

W. CHARLES CAMPBELL

REBA BENNETT KENNEDY
PHiL STEVEN XOsuB
CARY W. MAYTON

). KEN NUNLEY

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS~AT - LAW
A PROFESSIONAL CORPORATION

TELEFAX

SAN ANTONIO

CHRISTOPHER CLARK JUDITH L RAMSEY TENTH FLOOR (512) 224-7073
HERBERT GORDON DAVIS SUSAN SHANK PATTERSON REPUBLIC OF TEXAS PLAZA AUSTIN
SARAH B. DUNCAN SAVANNAH L ROBINSON

MARY S. FENLON MARGC J. SCHNALL * 175 EAST HOUSTON STREET (512} 327-4105

CEORGE ANN HARPOLE
LAURA D. HEARD
RONALD L. JOHNSON

LUTHER H. SOULES il 1
WILLIAM T. SULLIVAN
JAMES P. WALLACE *

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

June 21, 1989

Mr. Michael A. Hatchell

Ramey, Flock, Hutchins, Jeffus,
Crawford & Harper

P. 0. Box 629

Tyler, Texas 75710-0629

Mr. Russell McMains

Edwards, McMains & Constant
P.0O. Drawer 480 )
Corpus Christi, Texas 78403

Re: Organization of the Texas Rules of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a memorandum sent to me by
Sarah B. Duncan regarding reorganizing the Texas Rules of
Appellate Procedure. Please be prepared to report on this matter

at our next scac meeting. I will include the matter on our next
agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.
ery trq;y/§;g;s,

LUTHER H. SOULES III

LHSIII/hjh

Enclosure

CC: Justice Nathan L. Hecht
Honorable Stanley Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
90i MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511

CORPUS CHRIST!, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

TEXAS BOARD OF LECAL SPECIALIZATION
' BOARD CERTIFIED CIVIL TRIAL LAW
¢ BOARD CERTIFIED CiVIL APPELLATE LAW
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW
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MEMO HJ /L/,

Sepe Ozt
TZAP St (3)

TO: ALL JUDGES : U’——'

FROM: SAM HOUSTON CLINTON, Rules Committee Chair
RE: Recommendations on SCAC proposed TRAP amendments
DATE: JUNE 23, 1989

The Rules Committsze recommends that the Court adopt all
proposed amendments to Texas Rules of Appellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory Committaze from Luth2r H. Soules III,
Chairman, but with the following modifications.

Rule 1: Add to the last sentence "who requests it," so that
the sentence would read:

When an appeal or original proceeding is docketed, the
clerk shall mail a copy of the court's local rules to
all counsel of record who requefts it.

To provide prosecuting attorneys and criminal defense attorneys
located .and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one is
counsel is redundant and, frankly, wasteful.

Rule 20. Begin the first bracketed sentencz with "In civil
cases,"” so the sentence would read:

In civil cases, an amicus curiae brief shall not exceed
50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of

error and any addendum containing statutes, rules
regulations, etc.
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Rules Committee - Memo -2-

On the criminal side, we no longer impose a fifty page
limitation on briefs.

Also, optionally, add to the comﬁent "conformably with Rules
74(h) and 136(e)," so that comment would read:

COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)
and 136(e).

After headings for sections twelve, thirteen and
fourteen, insert:

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

SHC

cc: Chief Justice Thomas R. Phillips
Justice Nathan L. Hecht

Luther H. Soules III, Chairman ;"
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TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one of the attorneys for
the party/ [and] shall give the State Bar of Texas identification

number, the mailing address and telephone: number of each attorney

whose name is signed thereto//#nd/#WALL/#Eare/YHAL/A/¢opY/ DL/ Ti¢
&MZ ﬁa@ﬁ&@ ‘6 /oF [MALLEA /4D [$AEN [SYOUD /BF [ PUDPEILS

$1. A party who is not represented by an
! ; brief and give his address and telephone
'OF [ EEYFLEE [ ST/ PPPPELLE /DAL LLES / BY [ P /YA
et/ ERALL/ Pe/ VEYLELEA/ BY | AEELIAAVIL/

filing of records, briefs and other papers
as reqﬁired by these rules shall be made

he élerk, except that any Jjustice of the

apers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
the proper clerk by first-class'United States mail in an envelope
or wrapper properly addressed and stamped and is deposited in the

mail ¢pé /AAY /oY /Hore /Péfdré [on or before] the 1last day for

filing same, the same, if received by the clerk not more than ten

days tardily, shall be filed by the clerk and be deemed as ‘filed

in time; provided, however, that a certificate of mailing by the
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TRAP 4. Signing, Filing and Service

(a) Signing. Each application, brief, motion or other
paper filed shall be signed by at least one of the.attorneys for
the party/ [and] shall give the State Bar of Texas identification
number, the mailing address and felephone;number of each attorney
whose name is signed thereto//#Apd/¢#WALL/#EALE/YRAL/A/EPPY/OE/ERE
¢¢¢¢¢/M¢$/¢¢¢¢/¢¢liV¢¥¢¢/¢¢/m¢il¢¢/¢¢/¢¢¢h/¢¥¢¢¢/¢f/¢¢¢¢$i¢¢
PAYLLgd /OF /tHe1Y /¢p¥inge]l. A party who is not represented by an
attorney shall sign his brief and give his address and telephone
number. THe [ SEALERERL [ OF [ $SY T 1e¢ [ O/ PPDPELLE /DAY ELEE/BY [ P1E /YRS
 ¢=/¢¢t/¢/1i¢¢¢$¢¢/¢¢¢¢f¢¢?/$M¢11/b¢/7¢¥ifi¢¢/b¥/¢ffi¢¢71¢/

(b) Filing. The filing of records, briefs and other papers
in the appellate court as reqﬁired by these rules shall be made
by filing them with the clerk, except that any justice of the
court may permit the‘papers to be filed with him, in which event
he shall note thereon the filing date and time and forthwith
transmit them to the office of the clerk. If a motion for
rehearing, any matter relating to taking an appeal or writ of
error from the trial court to any higher court, or application
for writ of error or petition for discretionary review is sent to
- the proper clerk by first—class'United States mail in an envelope
or wrapper properly addressed and stamped and is deposited in the
mail ong /ARY /oY /Hdre /béfo¥é [on or before] the last day for

filing same, the same, if received by the clerk not more than ten

days tardily, shall be filed by the clerk and be deemed as ‘filed

in time; provided, however, that a certificate of mailing by the
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United States Postal Service or a legible postmark affixed by the
United States Postal Service shall be prima facie evidence of the
date of mailing.

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£) (No change.)

(9) Prepf /¢f Service. Papers presented for filing shall.
[be served and shalll] contain an acknowledgement of service by
the person served or proof of service in the form of a statement
of the date and manner of service and of the names [and address-—
es] of the persons served, certified by the person who made the
service. DProof of service may appear on or be affixed to the
papers filed. The clerk may permit papers to be filed without
acknowledgement or proof of service but shall require such to be

filed promptly thereafter.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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A A,
S04 ude.
MEMORANDUM V /o Y4 act/ ¢ GZ

FROM:  SBD } 7/

DATE: June 27, 1989

RE: Proposed TRAP 4

Judge Austin McCloud of Eastland, Texas called today regarding the proposed
changes to TRAP 4. He noted that, because of our deletion in paragraph (a), the last
sentence of paragraph (a) regarding an acknowledgement of service by a pro se litigant
no longer fits. It should be moved to paragraph (g).

A redline is attached.

S.B.D.
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MEMORANDUM

TO: LHS
FROM: SBD%
DATE: June 28, 1989

RE: Proposed changes to TRAP 4

Judge McCloud called again today and, after further thought, he suggests that the
sentence in TRAP 4(a) requiring a pro se litigant to swear by affidavit to service on
opposing counsel not simply be moved to (g), but rather deleted entirely.

Judge McCloud’s reasoning is that, in criminal cases, the court gets literally
hundreds of pro se motions, and the court knows it will eventually have to hear and
decide those motions. Since they just really don’t have time to keep sending it back for
compliance with this somewhat technical TRAP requirement, they don’t. They simply
decide the motion. Since the rule generally isn’t followed in criminal appeals, Judge
McCloud asks why have it.

On the civil side, pro se appeals are less frequent; however, the supreme court
ruled about ten years ago that pro se litigants should be treated just like attorneys.
Yet, the rule requires a sworn-to acknowledgement of service from a pro se litigant, but
not from an attorney. Judge McCloud’s court, therefore, generally doesn’t follow this
rule in civil appeals either; the court simply notifies opposing counsel that a brief has
been filed by the pro se litigant. And, as in criminal matters, the court really just wants
to decide the case and move on, rather than running pleadings and briefs back and forth
in an effort to obtain compliance with somewhat technical requirements.

I told-Judge McCloud I would write you a memo about this and possibly it could
be put on the agenda for the next meeting.

S.B.D.
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ueto HIH,

Sese Osece
TLHP Sust (3)

TO: ALL JUDGES - Zj7f""'"
FROM : SAM HOUSTON CLINTON, Rules Committee Chair

RE: Recommendations on SCAC proposed TRAP amendments

DATE: - JUNE 23, 1989

The Rules Committsze recommends that the Court adopt all
proposed amendments to Texas Rules of Aoppellate Procedure
attached to a June "12, 1989 memorandum to all members of the
Supreme Court Advisory Committae £from Luthar H. Soules III,
Chairman, but with the following modifications.

Rule 1: Add to the last sentence "who raquests it,"™ so that
the sentence would read: :

When an appeal or original proceeding is docketed, the
clerk shall mail a copy of the court's local rules to
all counsel of record who regquests it.

"To provide prosecuting attorneys and criminal defense attorneys
located and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one is
counsel is redundant and, frankly, wasteful.

Rule 20, Begin the first bracketed sentence with "In civil
cases," so the sentence would read:

In civil cases, an amicus curiae brief shall not exceed
50 pages in - length, exclusive of pages containing the
table of contents, index of authorities, points of
error and any addendum containing statutes, rules
regulations, etc.
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Rule 9.

(a)
(b) Deatf

change. ]
~riminal Case. [No change.]

ation from Office. [No change.]
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THE SUPREME COURT OF TEXAS
CHIEF JUSTICE

. CLERK
P.O. BOX 12248 CAPITOL STATION
THOMAS R. PHILLIPS ¢ JOUN T. ADAMS
AUSTIN, TEXAS 78711

JUSTICES . (512) 463-1312
FRANKLIN S. SPEARS
C. L. RAY

RALTL AL GONZALEZ
OSCAR H. MAUZY May 25, 1989

EUGENE A COOK
JACK HIGHTOWER
NATHAN L HECHT
11.OYD DOGGETT

Mr. Luther H. Soules, III

Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appel
of parties except Rule 3. That rule does 'mnot cover tne situation,
quite common in these Rard times, in which a new entity (1ike the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period's rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b., A pending case challenges the

constitutionality of Rule 749c. Wwalker v. Blue Water Garden
Apartments, C-7798. This may be another problem we want to
discuss.

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when

\xxsganges in the former rules were made.

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

Sincerely, -
Y/

Nathan L. Hecht
Justice

00136A
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION CLERK

THOMAS R, PHILLIPS JOHN T ADAMS
AUSTIN, TEXAS 78711

IUSTICES : (512) 4631312 EXECUTIVE ASST
FRANKLIN S. SPEARS ) WILLIAM L. WILLIS
C L RAY
RALL A GONZALEZ ADMINISTRATIVE ASST
OSCAR H. MAUZY May 25, 1983 MARY ANN DEFIBAUGH

EUGENE A COOK
JACK HIGHTOWER
NATHAN L. HECHT
11.OYD DOGGETT

Mr. Luther H. Soules, III

Soules and WwWallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appellate xules for substitution
of parties except Rule 9. That rule does not cover the situation,
guite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period’s rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the
constitutionality of Rule 749c. Walker v. Blue Water Garden

Apartments, (C-7798. This may be another problem we want to
discuss.

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when

X\fﬁanges in the former rules were made.

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules. :

Sincerely, .
/

Nathan L. Hecht
Justice
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“"Rules Committee - Memo -2~

On the criminal side, we no longer impose a fifty page
limitation on briefs. :

Also, optionally, add to the comﬁent "conformably with Rules
-74(h) and 136(e)," so that comment would read:

COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)
and 136(e).

After headings Ffor sections twelve, thirteen and
fourteen, insert:

SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS AND
OPINIONS [IN THE COURT OF CRIMINAL APPEALS]

| SR

SHC

cc: Chief Justice Thomas R. Phillips
Justice Nathan L. Hecht

Luther H. Soules I1I, Chairman ;="
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ez, Hon

South
Col
oL

July 10, 1989

Mr. Luther Soules

175 E. Houston Street

Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE: Special Report on Modifications to TRAP Rules 47 & 49-
Concerning Security on Appeal

Dear Luke:

Enclosed is a "marked-up" version of Appellant Rules 47 & 49
to reflect;

1) Modification of the standard for security on appeal
in conformity with Senate Bill 134, effective
September 1, 1989, (attached is the Bill and its
enrolled form) and,

2) Modification of Appellant Rule 49 (b) to clarify the
Texas Supreme Court's authority to review security
on appeal for excessiveness. This concern was
raised in Justice Kilgarlin's letter to you of April
25, 1988. (attached) I noticed in going through the
Supreme Court Advisory Committee materials from our
May meeting, that the COAJ did not concur in
recommending a rule change to Rule 49(b). (See
attached)

I believe that this addresses all of the concerns raised on
this subject. If I can be of any further assistance in this
matter, please feel free to contact me. I will be present to
report on this matter at our meeting this Saturday.

Sincerely,

7 /

-’ Elalne A. Carlson
Professor of Law

1303 San Jacinto Street, Houston, Texas 77002-7006 (713) 659-8040

00139



Rule 47. Suspension of Enforcement of Judgment Pending
Appeal in Civil cases

(a) (No change.)

(b) Money Judgment. When the judgment awards recovery
of a sum of money, the amount of the bond or deposit shall
be at least the amount of the judgmenf, interest, and costs.
The trial court may make an order deviating from this
general rule if after notice to all parties and a hearing
the trial court finds that pesting the amount ef the berd or
depesit wii} [setting the security at an aﬁount of the
judgment, interest, and costs would] cause irreparable harm
to the judgment debtor, and net—pestiag-sueh-bend—ér—depesit
wil}-<ﬁnﬁur—ne~—su§séanéia}—%unmr—te—%ﬁa&—ﬁ%ﬁ@mﬁsﬁﬁ-erediter

[setting the security at the lesser amount would not

substantially decrease the degree to which a Jjudgment

creditor's recovery under the -judgment would be secured

after the exhaustion of all appellate remedies]. 1In such a

case, the trial court may stay enforcement of the judgment
based upon an order which adequately protécts the judgment
‘creditor against any 1loss or damage occasioned by the

appeal.

(c) (No change.)

(d) (No change.)
(e) (No change.)
(f) (No change.)

(9) {No change.)

(h) (No change.)
(i) (No change.)
(J) (No change.)

(k) (No change.)
00140



Rule 47. Suspension of Enforcement of Judgment Pending
Appeal in Civil cases

Text as amended by the Supreme Court effective January
1, 1988. See also text as adopted by the Court of Criminal
Appeals, post. ‘

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
approved by the clerk, subject to review by the court on hearing,
or making the deposit provided by Rule 48, payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its judgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
prescribed by Rule 49 [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any loss or
damages occasioned by the appeal.

(b) (No change.)

(c) (No change.)

(4) (No change.)

(e) (No change.)

(£) (No change.)

(g) (No change.)

(h) (No change.)

(i) (No change.)

(j) . (No change.)

(k) (No change.)
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10
11
12
13
14
15
16
17
18
19
20
21

22.

23
24
25

S.B. No. 134

AN ACT
relating to Security for certain’judgments pending appeal.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subtitle D, Title 2, Civil Practice and Remedies
Code, is amended by adding Chapter 52 to rgad_a§ follows:
CHAPTER 52. SECURIT? FOR JUDGMENTS PENDING APPEAL

Sec. 52.001. DEFINITION. In this chapter, "security" means

a bond or deposit posted, as provided by the Texas Rules of

Appellate Procedure, by a judgment debtor to suspend execution of

the judgment during appeal of the judgment.

.Sec. 52.002. BOND OR DEPOSIT FOR MONEY JUDGMENT. A trial

court rendering a judgment that awards. recovery of a sum of money,

|

!

Ee———

other than a judgment rendered in a bond forfelture Proceeding, "3

a

Personal injury or wrongful death actlon,;i clalm‘¢bvered by

¥

" liability insurance, or a" workers compensation claim, may set the
5 ; e

security in an amount less than the amount“of’the judgment,

interest, and costs if the trial court, after notice to all parties

and a hearing, finds that:

{1) setting the security at an amount ‘ecqual to the

amount of the judgment, interest, and costs would cause irreparable

harm to the judgment debtor; and

(2) setting the security - at the lesser amount would

not substantially decrease the degree +to which a judgment

creditor's recovery under the judagment would be secured after the

exhaustion of all appellate remedies.
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19
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24
25

de

S.B. No.
Sec. 52.003. REVIEW FOR SUFFICIENCY. In a manner similar

appellate review under Rule 49, Texas Rules of Appellate Proceduf‘«

of the sufficiency of the amount of security set by a trial ¢

ourt!
an _appellate court may review the sufficiency of the amount é

security set by the trial court under Section 52.002.

Sec. 52.004. REVIEW FOR EXCESSIVENESS. (a) In a

Procedure, of the sufficiency of the amount of security set by a
i\

riaz\éburt, an_appellate court may review for excessiveness +th

amo&§§f6£>security'set by a trial court under:

.
(1) Section 52.002; érwW¢/)

(2) the Texas Rules of Appellate Procedure if’securitw

is not set under Section 52.002.

(b) If the appellate court finds that the amount of securit’
1

is excessive, the appellate court may reduce the amount.

Sec. 52.005. CONFLICT WITH TEXAS RULES OF APPELLAT

PROCEDURE. (a) To the extent that this chapter conflicts with the,

Texas Rules of Appellate Procedure, this chapter controls.

(b) Notwithstanding Section 22.004, Government Code, th

supreme court may not adopt rules in conflict with this chapter.

(c) The Texas Rules of Appellate Procedure apply to an

proceeding, cause of action, or claim to which Section 52.002 does

not apply.

SECTION 2. Section 52.001, Property Code, is amended to reac

as follows:

Sec. 52.001. ESTABLISHMENT OF LIEN. Except as provided b
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S.B. No. 134

1 Section 52.0011, a [A] first or subsequent abstract of judgment,
2 when it 1is recorded and indexed in accordance with this chapter,
3 cpnstitutes a lieh on the real property of the defendant located in
4 the county in which the abstract is recorded and indexed, including
5 real property acquléed after such recording and indexing.

6 SECTION 3. Subchapter A, éﬁépter 52, Property Code, is
7 amfnded by adding Section 52.0011 to ;ead as follows:

8 Sgc. 52.0011. ESTABLISHMENT OF LIEN PENDING APPEA# ‘OF
9 jUDGMENT. (a) A first or subsequent abstract of a judgment
10 rendered by a court against a defendant, Qhen it is recorded and
11 indexed under this chapter, does not constitute a lien on the real
12\’ property of the defendant if:

13 (1) the defendant has posted secqrity as provided by
14 law or is excused by law from postiné security: and

15 (2)’ the court finds that the creation of the ‘lien
16 would not substantially” increase the dggree to which a judgment
17 creditor's recovery‘ under the judgment would be secured when
18 balanced against the costs to the defendant after the exhaﬁstion of
19 all appellate remedies. A certified copy of the finding of the
20 court must be recorded in the real property records in each county
21 in which the abstract of Judqment or a cert;ﬁ;gd copy of the
22 judgment is filed in the abstract of judgment records.
23 (b) The court may withdraw its finding under Subsection
24 {a)(2) at any time the court determines, from evidence presented to
25 it, that the finding should be withdrawn. The lien exists on
26 withdrawal of the finding and on the filing of a certified copv of
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S.B. No. :

the withdrawal of <the finding of the court in the real

records in each county in which the abstract of judgment or

O 0 N O U b W N+

certified copy of the judgment is filed in the abstract of jud wé

records.

SECTION 4. This  Act takes effect September 1, 1989, an

applies only to a judgment rendered on or after that date.

judgment rendered before the effective date of this Act is govern
by the 1law in effect at the time thé judgment was rendered, a
that law is continued in effect for ‘that purpose.

SECTION 5. - The importaﬁce‘ of this legislation and th
crowded condition of the calendars in both houses create
emergency and an imperative public - necéssity that
constitutional rulé requiring bills to be read on three severz!

days in each house be suspended, and this rule is hereby suspendez

00145



S.B. No. 134

President of the Senate Speaker of the House

I hereby certify that S.B. No. 134 passed the
April 17, 1989,

Senate on

by a viva-voce vote; and that the Senate concurred

in House amendment on'May 22, 1989, by a viva-voce vote.

Secretary of the Senate

I hereby certify that S.B. No. 134 passed the House, with

amendment, on May 20, 1989, by a non-reéord vote.

Chief Clerk of the House

Approved:

Date

Governor
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LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
April 20, 1989

T0: Honorable Senfronia Thompson, Chair In Re: Senate Bil11 No.
Committee on Judiciary = as engrossed
House of Representatives By: Parker
Austin, Texas

FROM: Jim Oliver, Director

In response to your request for a Fiscal Note on Senate Bill No. 134, as
engrossed (relating to security for certain judgments pending appeal) this
office has determined the following:

No fiscal implication to the State or units of local government is
anticipated.

Criminal Justice Policy Impact Statement: HNo change in the sanctions
applicable to adults convicted of felony crimes is anticipated.

Source: LBB Staff: JO, JWH, AL, GMH, BL

71FSB134ae



LEGISLATIVE BUDGET BOARD

TEB g i3
Austin, Texas -
FISCAL NOTE
January 24, 1989
T0: Honorable Bob Glasgow, Chairman In Re: - Senate B411 Neo. 134
Committea on Jurisprudence By: Parker

Senate Chamber
-Austin, Texas

*FROM:  Jim Oliver, Director

In response to your request for a.Fiscal Note on Senate Bi1l No. 134 (relating
to security for, judgments pending appeal) this office has determined the
following: :

‘No fiscal implication to the State or units of local government is
anticipated.

Source: BB Staff: JO, JwH, AL, GMH, PA

71FSB134 0 0 ’ 4 8
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By: Parker

BILL ANALYSIS

BACKGROUND:

no background at this time

PURPOSE:

As proposed, S.B, 134 ‘provide fOthecurity for judgements pending appeal.

RULEMAKING AUTHORITY:

It 1s the committee's opinion that thig bill does not grant any additior
rulemaking authority to a state officer, institution, or agency. '

SECTION BY SECTION ANALYSIS:

SECTION 1. Amends Subtitle D, Title 2, Civil Practice and Remedies Code, by aci
ing Chapter 52, as follows: : ’ v

CHAPTER 52 SECURITY FOR JUDGMENTS PENDING APPEAL

Sec. 52.001. Defines "secuzity."

Sec. 52.002. Allows a trial court rendering a judgment that awards reccverm.
of money to set the security in an amount leks than the amount of the Jm
ment, interest, and costs under certain conditions. i

Sec. 52.003. Allows an appellate court to review the sufficiency of tha

amount of security set by the trial court under Section 52.002. s

Sec. 52.004. (a) Allows an appellate court to review for excessiveness i
- amount of security set by a trial court under Secrion 52.002 or the texas
Rules of Appeliate Procedure. ¢

(b) Provides that the appellate court may reduce the amount if it finds
excessive.

Sec. 52.003. (a) Provides that this chapter controls if it conflicrs witga
the Texas Rules of Appellate Procedure.

(b) Prohibits the supreme court from adopting rules in conflict with this™
chapter.

SECTION 2. Amends Section 52.001, Property Code, to provide an exception, as projjji]
vided by Section 52.0011, to a first or subsequent abstract of judgmen:.

SECTION 3. Amends Subchapter A, Chaprer 52, Froperty Code, by adding Sectiqiwﬁ
52.0011, as follows: -

Sec. 52.0011. (a) Sets forth conditions under which a first or subsequent

abstract ¢f a judgment does not constitute a lien on the real property of The
defendant, i

(¥) Allows the court to withdraw its findings under Subsectior (a)(2) at anw
time. Provides that the lien exists upon withdrawal of the finding.

SECTION 4. Effective date: September 1, 1989,
Makes application of this Act prospective.

SECTION 5. Emer,cncy clause.
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Rule 46

with effect and shall pay all costs which have ac-
crued in the trial court and the cost of the state-
ment of facts and transeript. Each surety shall
give his post office address. Appellant may make
the bond payable to the clerk instead of the appel-
lee, and same shall inure to the use and benefit of
the appellee and the officers of the court, and shall
have the same force and effect as if it were payable
to the appellee.

(b) Deposit. In lieu of a bond, appellant may
make a deposit with the clerk pursuant to Rule 48 in
the amount of 81000, and in that event the clerk
shall file among the papers his certificate showing
that the deposit has been made and copy same in
the transcript, and this shall have the force and
effect of an appeal bond.

(¢) Increase or Decrease in Amount. Upon the
court’s own motion or motion of any party or any
interested officer of the court, the court may in-
crease or decrease the amount of the bond or depos-
it required. The trial court’s power to increase or
decrease the amount shall continue for thirty days
after the bond or certificateis filed, but no order
increasing the amount shall affect perfecting of the
appeal or the jurisdiction of the appellate court. If
a motion to increase the amount is granted, the
clerk and official reporter shall have no duty to
prepare the record until the appellant complies with
the order. If the appellant fails to comply with
such order, the appeal shall be subject to dismissal
or affirmance under Rule 60. No motion to in-
crease or decrease the amount shall be filed in the
appellate court until thirty days after the bond or
certificate is filed. In determining the question of
whether an appellant’s bond or deposit should be
increased to more than the minimum amount of
$1000, the court shall credit the appellant with such
sums as have been paid by appellant on the costs to
the clerk of the trial court or to the court reporter.

(d) Notice of Filing. Notification of the filing of
the bond or certificate of deposit shall promptly be
given by counsel for appellant by mailing a copy
thereof to counsel of record or each party other
than the appellant or, if a party is not represented
by counsel, to the party at his last known address,
Counsel shall note on each copy served the date on
which the appeal bond or certificate was filed. Fail-
ure to serve a copy shall be ground for dismissal of
the appeal or other appropriate action if appellee is
prejudiced by such failure.

{e) Payment of Court Reporters. Even if a bond
is filed or deposit in lieu of bond is made. ::ppellant
shall either pay or make arrangements tu pay the
court reporter upon completion and delivery of the
statement of facts.

RULES OF APPELLATE PROCEDURE

(f) Amendment: New Appeal Bond or Deposit.
On motion to dismiss an appeal or writ of error for
a defect of substance or form in any bond or deposit
given as security for costs, the appellate court may
allow the filing of a new bond or the making of a
new deposit in the trial court on such terms as the
appellate court may prescribe. A certified copy of
the new bond or certificate of deposit shall be filed
in the appellate court.

Rule 47. Suspension of Enforcement of Judg-~
ment Pending Appeal in Civil —
Cases

Text as amended by the Supreme Court \Q!
effective January 1, 1988. See also text as o
adopted by the Court of Criminal Ap-
peals, post. .

(a) Suspension of Enforcement. Unless other-
wise provided by law or these rules, a judgment
debtor may suspend the execution of the judgment
by filing a good and sufficient bond to be approved -
by the clerk, subject to review by the court on
hearing, or making the deposit provided by Rule 48,
payable to the judgment creditor in the amount:ln
provided below, conditioned that the judgment debt- ;
or shall prosecute his appeal or writ of error withZy
effect and, in case the judgment of the Supreme y
Court or court of appeals shall be against him, he
shall perform its judgment, sentence or decree and
pay all such damages and costs as said-court-may
award against him. If the bond or-deposit is suffi-
cient to secure the costs and is filed or made within
the time prescribed by Rule #8; it constitutes suffi-
cient compliance with Rule 46. The trial court may
make such orders as will adequately protect the
judgment creditor against any loss or damage occa-
sioned by the appeal.

(b) Money Judgment. When the judgment
awards recovery of a sum of money, the amount of
the bond or deposit shall be at least the amount of
the judgment, interest, and costs. The trial court
may make an order deviating from this general rule
if after notice to all parties and a hearing the trial
court finds that posting the amount of the bond or
deposit will cause irreparable harm to the judgment
debtor, and not posting such bond or deposit will
cause no substantial harm to the judgment creditor.

In such a case, the trial court may stay enforcement
of the judgment based upon an order which ade-

quately protects the judgment creditor against any .
loss or damage occasioned by the appeal. —

(¢) Land or Property. When the judgment is for
the recovery of land or other property, then the
bond, deposit, or orders which adequately protect
the judgment creditor for any loss or damage occa-

L

FEA e S v

. g

y

_ sioned by the aprcal shall be further conditioned [¢

290
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Dear Rusty:
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Texas Rules of Appellate Procedure

Rule 47. .. Supersedeas-Bond-or-Bepesit-in-Civii-Cases
{Suspension of Enforcement of Judgment Pending
. Appeal in Civil Cases])

(a) May--Sespend--Erecution. [Susvension of Enforcement.]
Unless otherwise provided by law or these rules, an-appeiiant (a
judgment debtor] may suspend the execution of the judgment- by
filing a good and sufficient bond to be approved by the clerk,
[subject *to review by the court on hearing,] or making the
deposit provided by Rule 48, payable to the appeiiee (judgment
creditor] in the amount provided below, conditioned that the
appeiztant [judgment debtor] shall prosecute his appeal or writ of
error with effect and, in case the judgment of the Supreme Court
or court of appeals shall be against him, he shall perform its
judgment, sentence or decree and pay all such damages and costs
as said court may award against him. If t! bond or deposit is
sufficient to secure the costs and is filec or made within the
time prescribed by Rule 40, it constitutes sufficient compliance
with Rule 46, [The trial court mav make such orders as will
adequately protect the Judgment creditor against anv loss or
damace occasioned by the appeal.]

(b) Money Judgment. When the judgment awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs. [The trial
court mav make an order deviating from this general rule if after
notice to all parties and a hearing the trial court finds that

osting the amount of the bond or deDoSit will cause irreparable
harn to the judgment debtor, and not posting such bond or deposit
will cause no substantial harm to the jucament creditor. 1n such
a _case, the trial court mav stav enforcement oFf the 3Jjudament
based upon an order which adecuatelv prczects the Jjudament
creditor against any loss or damage occasione.. bv the apoeal.]

(c) Tand or Property. When the judgment is for the
recovery of land or other property, (then] the bond(,] er deposit
[, or orders which adequatel rotect the judgment creditor for
anv_ loss or damage occasioned by the appeal] shall be further -
conditioned that the eappeiiant [judamentc debtor] shall, in case
the judgment is affirmed, pay to the appezzee [Judament creditor]
the value of the rent or hire of such property during the appeal,
and the bond(,] er deposit(, or alternate securitv] shall be in
the amount estimated or fixed by the trial cour-.

(d) Foreclosure on Real Estate. When the judgment is for
the recovery of or foreclosure upon real estate, the appellane
{judgment debtor] may supersade [suspend] the [enforcement of
the] judgment insofar as it decrees the recovery of or
foreclpsure against said specific real estate by £iting--a
- Supersedeas-bond--or-making-e depesit [posting securitv] in the
amount [and type] to be £ixed [ordered] by the (trial] court

Q04 o, (et Dz




beiow, not. less than the rents and hire of said real estate; bug
if the amount of saéd-supezsedeasfhmmdrtzr1k5mait [the security]
is less than the amount of [any] money judgment, with interest
and costs, then the [judgment creditor can execute against an

other property of the judoment debtor unless the eppeiiea~snadl
'be-e&ﬂxnu&kﬁnr-hgve-his-fnﬁxnnﬂxnr-agakuse-any-tmmern?mcperty-ef
appeiiants trial court within its discretion orders a_suspension
of enforcement of the money judgment with or without the posting

of additional security.]

4 (e) . Foreclosure on Personal Property. When the judgment is
for the recovery of or foreclosure upon specific personal
property, the appeiiant [judgment debtor] may supersede (suspend]
the ([enforcement of the] judgment insofar -as it decrees the
recovery of or foreclosure against said specific personal
property er-by—fiiix@rtrfhnxnxnx&xnrixxx%«nrimﬂthxywa-éepce&t [(bv

osting security] in an amount [and tvpe] to be £ixea [ordered}
by the ([trial] court betew, not less thar the value orf said
property on the date of rendition of judgmenc, but if the amount
of the supersedeas-bond--or--deposit [securitv] is less than the
amount of the morey judgment with interest and costs, then the
" [judgment creditor can execute against anv other proverty of the
judgment debtor uniess the eppeiiee-shazi-ve-ailowves o Nove IS
execuzion-igﬁaxxhr-any—ozher—jnxnxnﬂqh-eE-appe%iantn trial court

within its discretion orders a susvension of enforcement of the
monev judcment with or without the vposting of additional
security.]

(f) oOther Judgment. When the judgment is for other than
money or property or foreclosure the bond-eor-deposit [securit ]
shall be in such amount (and type] to be £ixed [ordered] by the
satd [trial] court beiew as will secure the piaintiZi-in-judement
[judgment creditor] im [for] any loss or damage occasioned by the
deiay--on appeal;--but--«{. Tlhe [trial] court may decline to
permit the judgment to be suspended on filing by the piaines£f
(judgment creditor] of a-bend-or-deposit-to-besfivad [security to

[caused] by any relief granted if it is determined on final
disposition that such relief was improper.

(g) €hiid [Conservatorship or] Custody. When the judgment
is one involving the ecare (conservatorship] or custody of a
child, the appeal, with.or without a-supersedeas-beond-or-deposit
[securitz] shall not have the effect of suspending the judgment
as to the eare [conservatorship] or custody of the child, unless
it shall be so ordered by the court rendering the judgment.
However, the appellate court, upon a proper showing, may permit
the judgment to be superseded in that respect also.

(h) For state or Subdivision. When the judgment is in
. favor " of the State, a municipality, a State agency, or a
subdivision of the State in its governmental capacity, and is
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such that the judgment holder has no pecuniary interest in it and
no monetary damages can be shown, the bend-er-depesit [security]
shall be allowed and its amount [and type ordered] £ixed within
the discretion of the trial court, and the liability of the,
eppetiant [judament debtor] shall be for the £aee amount [of the’
security] i1f the appeal 1is not prosecuted with effect. Phe
diseretieon~-—of-the--triak-court-in--fining -the--amount~--shell--be
'subject---te--—:eviewrf---Pzevided:---that---u[g]nder equitable
circumstances and for good cause shown by affidavit or otherwise,
the court rendering judgment on the bond-or--depe=it [security]
may allow .recovery for less than its full £aee amount.’

-~

(1) Certificate of Deposit. If the eappeiiant [judgment
debtor] makes a deposit in 1lieu of a bond, the clerk's
certificate that the deposit has been made shall be sufficient
evidence thereof.

(3j) Efiect of Berd-or-epcsit(Securif,’. Upon the Zilinc
and approval of a proper supersedeas DOnc' ex--he--makins-oi--a
depeate--in--eempiiancs-—with~—tnese~puries [, deposit, or the
provision of such alternate securitv as orcered bv the trial
court in compliance with these rulesj, execution or the jucgment
or so mucn tnereoX as has been superseded, shall be suspended,
and if execution nas been issued, the clerk shall forthwith issue
a writ of supersedeas. :

[((kx) Continuing Trial Court Jurisdiction. The trial court
shall have continuinc jurisdiction durinc the pendency of an
apreal from a judcment, even after the expiration of its plenarv
power, to order cthe amount and the type of security and the
surziciencv of sureties and, upon anvy changed circumstances, to
mocifv the amount or the type of securitv recuired to continue
the susvension orf the execution of the judgment. If the securitv
or sufficiencvy of sureties is ordered or altered bv order of the
trial court after the attachment of jurisdiction of the court of
apoeals, the judament debtor shall notifv the court of apoeals of
the security determination bv the trial court. The trial court's
exercise of discretion under this rule is subject to review under
Rule 49. '
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MEMORANDUM RECEIVED
Novemberi 20, 1987 {NOv 43 1987

TO: Harry M. Reasoner
.FROM: Janice Cartwright

RE: Joint Special Committee on Security for Judgments

Rule 47 and Amended Texas Rules of Appellate
Procedure Rule 49 '

As you are aware, this committee is a result of the
Texaco/Pennzoil case, I thought this might be of interest
to you. :

JACA




STATEMENT OF PROFESSOR ELAINE A. CARLSON
VISITING PROFESSOR OF LAW, UNIVERSITY OF TEXAS SCHOOL OF LAW
PROFESSOR OF LAW, SOUTH TEXAS COLLEGE OF LAW
'béfore the
Joint Special Committee on Security for Judgmenis

of the Texas Legislature

November 20, 1987

Chairmen and Members of the Committee,

I appreciate the trust that you have placed in me by
your request that I address this distinguished éudience on
matters raised by Senate Concurrent ﬁesolution No. 122, and 1
welcome the opportunity to provide this synopsis of pertinent
Teias law.  In particular my remarks will concgntrate:on
constitutional provisions concern;ng appeals in civil cases and
whether the Texas procedure fof establishing a supersedeas bond
to suspend execution of a judgment pending appeal is in harmony
with any such due process guérantees. It is my understanding
that all committee meénbers have received a copy of an extensive
law review article I recently authored on this subject

entitled, “"Mandatory Supersedeas Bond Requirements-A Denial of
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.Due Process Rights?" which appears in Volume 39 of the Baylor
Law Rev;ew at' page 29. Due to time resrrlctxons, my remarks
today-will summarize its pPrincipal conc1u51ons. In® addition, I
will address amendments to the Texas Rules of Appellate
Procedure concerning securxty on appeal, which were recently.
ordered by the Texas Supreme court on recommendation of the .

Supreme Court Advisory Commzttee and which technically are

effective the first of January, 1988.

L CONSTITUTIONAL REQUIREMENTS

The Federal Due Process Clause provides that no state shall
“deprive any person of life( liberty'dr property without due
process of law."™ This language has been construed to mandate
that all citizens shall enjoy free and oren access to the
courts of the United States in order to cbtain redress for
injury. Due process requires that the opportunity to obtain
access to the courts be granted to all litigants "at‘a
mean}ngful time and in a meaningful manner.*” Procederal due
process is said to insure citizens their day in coﬁrt by
providing notice of the proceeding and en opportunity to be
heard. How many courts does a litigant have a right to be
heard-in-a trial court, an appellate court, two appellate
courts, the Unltedngéates Supreme Court? Constitutional due

process does not require that individual states provide open

access to their appellate courts. This right of access vel non




is wholly within the discretion of the state. Consequently,

the right to appellate review is not conferred by. the United

States Constitution.

Il. TEXAS OPEN COURTS PROVISION

Texas provides its citizéns with guaranteed rights of
appellate access by article I, section 13 of the Texas’
Constitution. This open'courts.ptovision provides that ”allu
courts shall be open, and every person.for an injury done him
in his lands, goods, person or property shall havé remedy by
due course of law."” The due process pledge enunéiatéd in this
section originates from the Magna Carta and ensures that Texas
litigants will not unreasonably be denied access to any of the
state's courts. The constitutions of thirty-eight states
contain similaf provisions. This right is a substantive state
constitutional right which cannot be compromised by judicial
decree, legislative mandate, dr ruleé of procedure..

In order for the right of appeal, as established in the
Texas Constitution, to satisfy the requiremenfs of du; process,
it must afford all litigants with a "fair opportunity” to
obtain a "meaningful appeal” on the merifs. Absent the
guidelines of due process, the right of appeal would be reduced
to merely a right of access; appeal becomes a meaningless
ritual‘Qhen the opportunity to effectively present appellant

arguments does not exist.
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A. Cost Bond to Perfect Appeal

When a final judgment is.renderea in a civil cause of
action in Texas, the Texas Procedure provides the judgment
debtor with Several options: Texas Rules of Appellate
Procedure 40 ang 41 establish that the judgment debtor has, as
'@ general rule, 3 thirty day period afte£ the judgment ig
signed to either perfect his right of appeal, file ga motion for
new trial or simply let the judgment'pecome final. Aas soon as
the thirty days has elapsed, the rules grant the judgment
creditor the.right to begin immediate execution upon such
judgyent. |

If the judgment debtor desires to appeal the trial court
decision, he must take the appropriate séeps to perfect his

appeal as set forthfby Rule 46 of the Texas Rules of Appellate

Procedure, Perfecting appeal requires the execution of a cost

court in the amount of one thousand dollars. The trial court

is empowered with the discretionary authority to alter the cost
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bond amount should the costs of court vary from that amount.
(The cost bond is conditioned on the appellant executing his
appeal.with effect and paying all casts.)

When the appellant 'is financially unable to pay the amount
of thekcost bond, Appelléte_Rule 40 enables him to ptesérve his

right of appeal by proceeding in forma pauperis and filing with

the clerk an affidavit which states that he lacks the necessary
financial resources.

The flexibility in the Texas rules prevents payment of a
cost bond from being an absolute precondition to the perfection
of an appeal, thus allowing the appellant an opportunity.for

judicial review.

B. Supersedeas Bond to Stay a Money Judgment Prior to Recent

Rules Amendments Ordered Effective January 1, 1988.'

After an appeal has been perfected, the appellant may
suspend enforcemeht of a trial court judgment in ot@er to
preserve the pre-judgment status quo pending compieéion of the
appeal. Although the common law rule was contrary, presently
in Texas the filing of an appeal does ﬁot work an automatic
stay of a money judgment. The losing litigant effectuates a
suspension of execution of judgment by filing a supersedeas
bond with the trial court, which must be approved by the clerk.
Appellate rule’47 currently facially mandates that the amount

of bond (or deposit) shall be at least the amount of the
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.judgment, if a money judgment, inlerest and costs. The fllxngkﬁ
of the ‘supersedeas bund suspends the power of the trial court
to issue any execution on the judgment and prov1des security to¥
the Judgment credxtor for the delay in the enforcement of the f
judgment. The supersedeas bond does not suspend the validity
of the judgment; it only suspend; the execution of the judgment
against the appellant pending appeal, thereby operatlng as a
stay.

Under appellate rules technically effective until January
1, 1988, unless a supersedeés bond is filed, a money judgment
of a Texas trial court is enforceable, and it is the duty.of
the clerk to pay out any fﬁnds in his hands to the judgment
creditor and to isspe execution pendiﬁg appeal upon
application, notwithstanding that an appeal is perfected and is
pending. This is true even though the appellant has timely
filed a cost bond. (As previously noted, the cost bond serves
a distinctive purpose than the supersedeas bond: the former
secures the‘costs incurred at the trial court, while the latter
protects the judgment creditor from dissapation of assets when
execution of the judgment is suspended pending an appeal.)
Until recently, Texas procedure has necessarily interposed ghe
ability of an appéilant to pay a supersedeas bond as a
condition precedent to the right té suspedd execution of a
money ]udgment pend1ng appeal This inflexible requirement of
postlng such a bond to forestall execution of a money judgment

coupled with the lack of judicial discretion to examine
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circumstances and provide for alternaFe forms and amounts of
security which would adequately protect a judgment creditor,
denies’ an appellant’'s due process right to an effective appeal
as guaranteed by the open courts provision of the Texas !
Constitution. -

Decisions of the Texas'Supreme Court construing the open
courts provision reaffirm fhat any law "that unreasonably
abridges a justifiable right to attain redress for injuries B
caused by the wrongful act of another amounts to a denial of
due process under Article I, section 13 and is thereforeﬂ'
void.® Validly enacted rules of civil procedure have the force

and effect of law and thus are subject to this same

constitutional constraint.

C. Texas Procedure To Stay a Money Judgment Pending Appeal
Under Amended Rules Ordered Effective January 1, 1988.

Recently, the Texas Suprame Court ordered that gtocedural
rules providing for the posting of security on appeal be
amended effective January 1, 1988. (See attached) Texas Rule
of Appellate Procedure 47, subsection b, is amended to empower
the trial court with discretion to determine the type and
amount of security necessary to suspend ehforcement’of a civil
money judgment pending appeal. Specifically, if the trial
court, after notice and hearing, finds that the posting of a

supersedeas bond in the amount of the judgment, interest, and
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costs will cause irreparable:harm to the judgment debtor (the
appeilank) and that not posting the bond will cause no
substad;ial harm to the judgment creditor (the appeilee), the
court may condition a stay_of the judgment upon the posting of
such security, if any, it‘ﬁinds necessary to adequately protect

the judgment creditor against loss occasioned by the appeal.
This modification to Texas procedure-removing in éxtenﬁating
circumstances the absolute requirement of posting a bond to |
forestall execution céupled-with the ciothing of judicial
discretion to provide for alternaté security which otherwi?e
will protect the judgment creditor-opens up an efficacious
avenue for meaningful appellate review envisioned and
éﬁaranteed by the Texas Constitution.

Not only is the appellate courthouse door open for review
on the merits of the underlying cause of action, but by virtue
of amendments to Texas Rule of Appellate Procedure 49,
subsection ¢, a trial court's order concerning security
necessary to suspend enforcement of a civil ju¢gmentzpending
appeal is subject to review on motion as well. The motion is
to be heard at the earliest practical time by the intermediate
court which is empowered to issue any temporary orders
necessary to presé}ve the rights of the parties; remand to the
trial\éourt for any necessary fact findings or tak@ng of
evidence; and to order a change in the trial court's order

concerning security it finds proper. If additional security is
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ordered by the appellate court to suspend enforcement of the
judgment,. the. judgment debtor has twenty days to comply or
execution'may issue. |

An'additional significant modification éo Texas practice is
that amended Texas Rule of Appellate Procedure 47, subsection -
k, now empowers.the trial céurt with continuing jurisdiction
during the appeal, notwithsﬁanding the loss of plenary‘power,
to make orders concerning security on appeal inclulding ordeE;
pertaining to the sufficiency of sureties. If changed
circumstances mandate, the trial court may modify its earlier
order concerning security, Any such order of the trial court
is subject to appellate review as discussed above.

Do these ‘amended rules protect the constitutional right of
- access to a meaﬁingful appellate revigw? I believe so. 1In
analyzing the constitutionality of the amended Texas
supersedeas bond requirement as a prerequisite to stay a money
judgment in light of the open court provision, it is necessary
to first ascertaln the purpose of the alleged barrler to
judicial access (here the security requirement) and then
balance this purpose against the interference that the rule
Creates with the ability of a litigant to obtain effective
access to Texas appellate courts.
. It is clear that the ge@eral purpose oﬁ.the supersedeas
bond requirement is to protect the judgment creditor from the

dissipation of assets that he is entitled to by the judgment
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which may occur as a direct-result of a delay in the
enforcément of the judgment pending apéeal.

The second prong of the open courts provision test
traditionally applied by the Texas courts requires a show1ng
that the litigant's ablllty to access Texas courts is not

unreasonably restrained by the rule, statute, or other law

under consideration.

A judgment debtor who wishes to appeal the decision of the
trial court when the Judgment exceeds his f1nanc1al worth will
be able to perfect his right to appeal, but will not possgss
the capability to file a §upersedeas bond to suspend execution
of the judgment. A direct relationship between the appellant's
deprivation of his property pending éépeal and.his right to
suspend judgment is apparent. However, in balancing the
purpose of the obligatory supersedeas bond requirement against
the restriction of access to an appgal unfettered by execution
on the underlying judgment, it would seem that the restrictions
imposed by the supersedeas bond requirements.are neither
onerous nor unreasonable. One must be mindful that the
appellant has had his day, at least befpte the trial court with
the commensurate opportunity to present evidence and be heard,
yet was unsuccessfhl. The property rlghts of the successful
11t1gant in the ordered recovery must be considered as well.
Reasonable proceduf;i provxs1ons to safequard litigated
property rights have been judicially sanctioned by the United

States Supreme Court. Further, execution on a money judgment °

=10~
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pending appeal does not mootithe'appeal or require dismissal of
the appeal. If the judgment of the triél court is reversed on
appeal; the judgment creditor is liable to the appellant in
restitution. Mandatory supersedeas bond requirements do not
result in the denial of adJappellant’s due process rights when
the appellant lacks the finéncial ability to post adequate-
security to protect the appélleg and execution on the judgment
transpires pending the appeal.

A different conclusion would be mandated under tﬁe
procedural scheme in Texas prior to the recent amgndments~§o
Appellate rules 47 and 49 if the judgment debtor were rigidly
and absolutely required to post a supersedeas bond in the
amount of the judgment, interest and costs when the judgment
debtor would be seriously injured by this precondition to
forestall execution AND could by the ﬁosting of alternate
security otherwise protect the judgmgnt creditor. This prior
practice created the potential for an unreasonable precondition
which would deny access to an effective appeal. Undeg the
amended scheme however, whereby both the trial court and the
appellate court on review may order alternate security which
protects the successful trial court litigant and also
forestalls execution, the absolute and unreasonable

precondition is removed.

~-11-
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July 10, 1989

Mr. Luther Soules

175 E. Houston Street

Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE: Special Report on Modifications to TRAP Rules 47 & 49-
Concerning Security on Appeal

Dear Luke:

Enclosed is a "marked-up" version of Appellant Rules 47 & 49
to reflect;

1)

2)

Modification of the standard for security on appeal
in conformity with Senate Bill 134, effective
September 1, 1989, (attached is the Bill and its
enrolled form) and,

Modification of Appellant Rule 49 (b) to clarify the
Texas Supreme Court's authority to review security
on appeal for excessiveness. This concern was
raised in Justice Kilgarlin's letter to you of April
25, 1988. (attached) I noticed in going through the
Supreme Court Advisory Committee materials- from our
May meeting, that the COAJ did not concur in
recommending a rule change to Rule 49(b). (See
attached)

I believe that this addresses all of the concerns raised on
this subject. If I can be of any further assistance in this

matter,

please feel free to contact me. I will be present to

report on this matter at our meeting this Saturday.

Sincerely,

o W

-° Elaine A. Carlson
Professor of Law
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Rule 49. Appellate Review of Bonds in Civil Cases

(a) Sufficiency. The sufficiency of a cost or

supersedeas bond or deposit or the sureties thereon or of

any other bond or deposit under Rule 47.shall bg rev1ew;b1e

bond or depos;t.

shall, upon motion showing sueh 1nsufflclenc;f‘require _an
additional bond or deposit tovbe
the clerk of the trial court, 3

filed in the appellate court. []

iy
(b) Appellate Review ofzSu

/?
‘,Judgment Pending Appeal. The tr

"77w»’ﬁwh“~* is subject t rev1ew
appeats [appellate couré ;gﬁZr

the earliest practical tlme. Thg appellate court may issue

‘necessary to preserve the

on

The eeurt-ef-appeals [appellate court] reviewing [of]

such temporary orders as it fin

rights of the parties.

the trial court's o6rder may require a change in the trial

court;s order. The eeurt—-eof-appealrs [appellate court] may

remand to the trial court for findings of fact or the taking

of evidence.

(c) (No change.)
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Rule 49. Appellate Review of Bonds in Civil cases

(a) sSufficiency. fﬁe sufficiency of a cost or

supersedeas bond or deposit or the sureties thereon or of

any other bond or deposit under Rule 47 shall bq rev1ew§ble

shall, upon motion showing sueh 1nsufflclenc;, require an

oy

additional bond or deposit to be filed with and approved by

the clerk of the trial court, and a certified copy to be

filed in the appellate court.

appeats [appellate cour }Z. @ch all be heard at

the earliest practical time. .Thd appellate court may issue
'necessary to preserve the

on

The eourt-ef-appeals [appellate court] reviewing [of]

such temporary orders-as it find

rights of the parties.

the trial court's oérder may require a change in the trial

court;s order. The eeurt-ef-appeals [appellate court] may

remand to the trial court for findings of fact or the taking

of evidence.

(c) (No change.)
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE P.O. BOX 12248 CAPITOL STATION CLERK
THOMAS R PHILLIPS \USTIN, TEXAS 78711 MARY M. WAKEFIELD
1
JUSTICES EXECUTIVE ASST. ¢
FRANKLIN S.'SPEARS WILLIAM L. WILLIS
C. L RAY
JAMES P. WALLACE April 25, 1988 ADMINISTRATIVE ASS'T.
TED Z. ROBERTSON } MARY ANN DEFIBAUGH

WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
OSCAR H. MALZY
BARBARA G. CULVER

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Reed

800 Milam Building

san Antonio, Texas 78205

Dear Luke:

1. Enclosed is a memo discussing problems with Tex. R. App«
P. 49(a) and 49(b). The memo concludes that the supreme court
may not have the authority to review a supersedeas bond for
excessiveness. , ' *

2. Tex. R. Civ. P. 687(e) still says 10 days on TRO's. It
needs to conform with new Tex. R. Civ. P. 680.

3. Enclosed are the new.rules for the Dallas CA. Please
l1ook over them and advise me if they can be approved.

4. Tex. R. Civ. P. 201-5 states that "depositions of a
party . . - may be takep the county of suit subject to the

provisions of paragraph 4 Rule-.166b." I can’t for the life of
me see how Tex. R. Civ./P. 166bf4 }1s involved.

Siqgif%é;,;»

. 7/

. / \‘\

W

// i¥Tiam W. Kilgarlin

“

HWWK:sm

Encl. Dot Lo 'g
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DISCUSSION: Tex. R. App. P. 47 pertains to the establishment

of a supersedeas bond for various types of judgments. This

rule was amended by Supreme Court order of ‘July 15, 1987,
effective January 1, 1988. The current version of Rule 47
contains section (k). The language in'this new section provides
the TC with continuing jurisdiction over a supersedeas bond

" during the pendency of an appeal, even after the expiration

of the TC's plenary power. Section (k) also authorizes the TC to
modify the amount of a bond upon a finding of changed circumstances.
The TC's exercise of discretion under this rule is subject to
review under Rule 49.

Tex. R. App. P. 49 pertains to appellate review of the
TC's discretion in setting and modifying a supersedeas bond.
This rule was amended at the same time as Rule 47.

ISSUE: As a result of the amended langauge to Rule 49, I am
concerned that it no longer provides the Supreme Court with
jurisdiction to review a supersedeas bond for excessiveness as
opposed to insufficiency. This motion apparently presents a
matter of first impression under amended Rule 49.

ANALYSIS: Tex. R. App. P 3(a), which contains definitions of
terms used in the rules of appellate procedure is the starting
point for review. This rule- defines the term "Appellate Court"
to include: "the courts of appeals, the Supreme Court and the
Court of Criminal Appeals." In interpreting Rule 49, this
definition will be applied. )
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Section (a)” of Rule 49

The amended language of Tex. R. App. P. 49(a) did not
substantially alter the previous version of this section. The
amended version is set forth below:

(a) Sufficiency. The sufficiency of a cost or supersedeas bond or deposit
or the sureties thereon or of any other bond or deposit under Rule 47 shall be
reviewable by the amdhtkf_’%gg_rt/fbr insufficiency of the amount or of the
sureties or of the securiti€s deposited, whether arising from initial insufficien-
cy or from any subsequent condition which may arise affecting the sufficien-
cy of the bond or deposit. The court in which the appeal is pending shall,
upon motion showing such insufficiency, require an additional bond or
deposit to be filed with and approved by the clerk of the trial court, and a
certified copy to be filed in the appellate court.

By applying the definition of "Appellate Court" as .
set forth in Rule 3(a), section (a) of Rule 49 still enables
the Supreme Court to review a supersedeas bond for insufficiency.
The rule contemplates the situation where a judgment creditor
complains that the amount of a supersedeas bond is insufficient
to adequately protect his interest while his ability to execute
on his judgment is suspended. It does not address the situation
where the judgment debtor complains that the amount of a supersedeas
bond is excessive.

Section (b) of Rule 49

The previous version of section (b) is set forth below:

(b) Excessiveness. In like manner, the appellate court may review for
excessiveness the amount of the bond or deposit fixed by the trial court and
may reduce the amount if found to be excessive. '

In accordance with the definition of "Appellate Court" as
set forth in Rule 3(a), the Supreme Court clearly was empowered
to review for excessiveness a supersedeas bond. However, this
language has been entirely deleted from the current version of
section (b) as amended by the Supreme Court. This language was
retained in the current version of section (b) to Rule 49 which
was adopted by the Court of Criminal Appeals.
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The amended version of section (b) is set forth below:

(b) Appellate Review of Suspension of Enforcement of Judgment Pend-

ing Appeal. The trial court’s.order pursuant to Rule 47 is subject to review by
a motW appeals) Such motions shall be heard at the earliest

cti ime. 1he appellate court may issue such temporary orders as it
finds necessary to preserve the rights of the parties.

The court of appeals reviewing the trial court’s order may require a
change in the trial court’s order. The court of appeals may remand to the
trial court for findings of fact or the taking of evidence.

The basis of my concern that Rule 49 no longer provides
the Supreme Court with jurisdiction to review a supersedeas
bond for excessiveness, is founded in the interpretation of
three key sentences in the amended language of section (b).

The first key sentence states that: "The trial court's
order pursuant to Rule 47 is subject to review by a motion to
the court of appeals." This language provides that when the
trial court modifies the amount of a supersedeas bond, upon a
finding of changed circumstances, the court of appeals by
motion can review the decision. When zead in conjunction with
section (a), this enables the court of appeals to review a -
supersedeas bond for excessiveness as well as for insufficiency.
If the drafters had intended to also enable the Supreme Court
to review a supersedeas bond for excessiveness, they would
have employed the term appellate court as defined in Tex. R.
App. P. 3(a). '

However, in the second key sentence of section (b) to
amended Rule 49, the drafters did make this distinction: "The
appellate court may issue such temporary orders as it finds
necessary to preserve the rights of the parties.” This language
clearly authorizes the action this court took on April 8th in

granting meovant's motion. for a temporary order to stay enforcement

of the TC order increasing the supersedeas bond.

In the third key sentence, the drafters again change terms to

apparently make a distinction: "The court of appeals reviewing
the trial court's order may require a change in the trial
court's order." When read with the first sentence of section
(b), this language permits the court of appeals to decrease the
amount of a supersedeas bond upon 2 determination that it is
excessive.

00172



CONCLUSION: Based upon the plain language in the amended versijion
of section (b), and as read in conjunction with Section (a) and
Rule 47, it does not appear that the drafters Teéstored the
authority of this court to review 4 supersedeas bond for
excessiveness.

sections enable the Supreme Court to review 4 supersedeas bond
only for insufficiency. The rule does, however, authorize the
Supreme Court to issue a temporary order to preserve the rights
of the parties.

A review of the Supreme Court Advisory Committee Minutes
of June 16-27, 1987, does not indicate whether this distinction
was actually intended. The Minutes do show that the drafters
were concerned with providing a method of review when a TC
exercises its discretion, under Rule 47, before or during attachment
of jurisdiction by a court of appeals. However, the Minutes do
not indicate that a method of review for excessiveness was

court acquires jurisdiction of the matter. Section (b) of Rule
49 also does not provide for review for excessiveness of a
supersedeas bond that is increased by a TC after the Supreme
Court has obtained jurisdiction of the matter. In the present
case, the TC increased the amount of the bond approximately
one week before the movant filed his application for writ of

error with this court. T e

This ambiguity can be remedied by substituting the term <:;_/
"Appellate Cour for thst&éEﬁ”"CéE§§:§§:5§gggz§f—Tﬁ‘€EEH-5f
the sentences in section (b) of Rule 49. T

-
e e
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Ruie 49. Appellate Review of Bonds in Civil Cases

(a) (No change.)

(b) Appellate Review of Suspension to Enforcement of
Judgement Pending Appeal. The trial court’s order pursuant to
Rule 47 is subject to review by a motion to the ¢¢¢r¢/¢1/¢pp¢¢1§
(appellate court]. Such motions shall be heard at the earliest
practical time. The appellate court may issue such temporary
orders as it finds necessary to preserve the rights of tﬁe
parties.

The ¢@yry /of /2ppédlé [appellate court] reviewing the trial

court’s order may require a change in the trial court’s order.

The ¢¢¢¥t/¢f/¢p¢¢¢1$ [appellate court] may remand to the trial

court for findings of fact or the taking of evidence.

(c) (No change.)

y duopt™”
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HeLD OVER FRom mAY dle-21 Meeting

FULBRIGHT & JAWORSKI

1301 MCKINNEY

HousToN, TExAs 77010 HOUSTON
WASHINGTON, D.C.
AUSTIN
SAN ANTONIO
TELEPHONE: 713/651-5151 DALLAS
TELEX:76-2829 LONDON
TELECOPIER: 713/651-5246 ZURICH

FULBRIGHT JAWORSKI &
ReEAvis MCGRATH

May 15, 1989 NEW YORK

LOS ANGELES

Re: Committee on Administration of Justice

Mr. Luther H. Soules III
Soules & Wallace

800 Milam Building

San Antonio, Texas 78705-2230

Dear Luke:

. I enclose my proposed revision of Bill Dorsaneo's
drafted amendment to Texas Rule of Appellate Procedure
40(a)(4):

"(c) Unless the scope of an appeal is limited in
accordance with this Rule 40(a)(4)(3A), any appellee
who has been aggrieved by the judgment can seek a more
favorable judgment against any party to the appeal by
cross—-point as an appellee in the courts of appeals
without perfecting a separate appeal. To seek a more
favorable judgment against one who is not a party to
the appeal, however, an appellee must perfect a
separate appeal."”

The intent of my proposal is to let a party know it
may be involved in an appeal no later than 90 days after the
judgment is signed. The danger is that a party against whom
the appellant has no complaint may close its file and not worry
about what the record contains, only to find that a co-appellee
has ralsed cross—-points against it many months later.

Very truly yours,

Rog %r Townsend

RT/sp
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| /4/9“‘7 &quia., fw@ 7%(@/ o OLM___.
%/’? S$TATE BAR OF TEXAS
Ww%ﬁne ON ADMINISTRATION OF JUSTICE ,

AEQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF G PROCEDURE.

), Exact wording of existing Rule:
R‘.lle '40 L[]

(4) wNotice of Limitation of Aopeal. No attempt to limit the scope of an appeal
shall be effective as to a party adverse to the appellant unless the severable portion
of the judgment fram which the anpeal is taken is designated in a notice served on the
adverse party within fifteen days after judgment is signed, or if a motion for new trial
is filed by any party, within seventv-five days after the judgment is signed.

i. Proposed Rule: Mark/through deletions to existing rule with dashes; underiine proposed new wording,

B w‘éﬁ@ Po-Lerl ton, g/;dﬂ/m(? By Oy Prlics,

tation of Aonne

Rule 40.

(4) Notice of Lim

1imit the’scope of an appeal shall be effective as to a varty
t any partv unless the sever hle portion of the judgment fram

(a) No attempt
adverse to the appel
which the appeal is enis desijnated in a notice served on the adverse party all parties
to the suit within fifteen days after judgment is signed, or if a motion for new trial
is Tiled by any party, within seventy-five days after the judgment is signed.

(B) If the scgpe of an appeal is limited in accordance with this Rule 40(a) (4),
anv other parcy may cross-appeal any Other portion or porcions oL the Judaqment by
tifely verfecting p separate arveal.

(C) Unless the scope of an apveal is limited in accordance with this Rule 40(a) 4),
the entire judgment is subject to appellate review. Once an uniimited aveeal has been
Derfected by anv/party, any other party who has been agorieved by the judgment may seek
a wore favorablg judgment in the courts of appeal bv crosspoint as an appellee without
perfecting a sgparate appeal. -

. foay - B .
p 5 . [ = =
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Brief statement of reasons for requested chenges and advantages to be'
served by proposed new Rule:

" Rule 74 (e) of the Rules of Amellate Proceaure contermlates that any
party aggrieved by a judgment may present cross-points as an appellee, even if it
has not perfected an appeal, except when the juagment is severable and the appeal
has been limited by the appellant to a severable portion. Recent courts of apoeals
decisions have expansively interpreted the exception to deny jurisdiction of :
appellees' cross-points even in two-party cases. The mechanism for limiting appeals

provided by Rule 40(a) (4) is vroving 1nadequate to abrogate tle effect of those
dec131ons. , . ,

Uncertainty over when a cross—po:.nt recuires an mdenendent appeal will result
in precautionary perfection of appeals by apoellees » Yendering the intent behind ~
74 (e), to simplify the procedural burden placed on appellees and to reduce dupllcatlo

at the apvellate level, a nullity. The proposed amerximents will clarify the require- |
ments. :

Respectfully submitted,

Name

Address

Cez2 : 198
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January 31, 1989

Luther H. Soules IIIX

Soules & Wallace

Republic of Texas Plaza

175 East Houston St.

San Antonio, Texas 78205 2230

Re: Texas Rules of Appellate
Procedure 4, 5 and 40

Dear Luke,

Enclosed please find proposals for amendment of Appellate
Rules 4, 5 and 40 together with explanatory memoranda. Can these
be added to the agenda for our May 26-27 meeting?

Best wishes,

William V. Dorsaneo, III

SCHOOL OF LAW 0 0 1 7 8
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275-0116 / 214 » 692-3249



MEMORANDUM

TO

The Committee on Administration of Justice
FROM: William V. Dorsaneo III (with Ruth A. Kollman)
DATE: January 30, 1989

Requirement that appellées perfect an appeal
in order to assign cross-points of error

RE

Rule 74(e) of the Texas Rules of Appellate Procedure
contemplates that any pafty aggrieved by a judgment may present
cross-points as an appellee, even if it has not perfected an
appeal. The only exception is when the judgment is severable and
the appeal has been limited by the appellant to a severable
portion. Both the ﬁistdry of Appellate Rule 74 and Texas Supreme
Court decisions support this construction. However, through
expansive interpretation of the exception, recent lower court
decisions in both multiple-party and two-party cases have
developed unnecessary procedural requirements. The'purpose of
this memorandum is to explore the écope of the exception and to
suggest a revision to Rule 40(a) (4) to solve the problemn.

Development in the Texas Supreme Court

Prior to the adéption of the Texas Rules of Civil Procedure

in 1940, the procedural picture was drawn in cases like

Barnsdall 0il Co. v. Hubbard, 130 Tex. 476, 109 S.W.2d 960

(1937). In that case, numerous parties disputed title to two
separate tracts of land. Several parties perfected an appeal
complaining of the judgment of the trial court concerning one of

1
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the tracts. The appellee sought to assign cross-points of error
related to the second tract. As a result of limiting language
in the appeal bond, the appellants did not contest and explicitly
did not appeal that portion of the judgment. The Texas Supreme
Court held: '

We think it likewise obvious that the [appellee] was
attempting to have the Court of Civil Appeals revise
the judgment of the trial court affecting its 25-acre
tract, rather than merely urge counter propositions by
cross assignments in the appeal affecting the 84 acres.
This it manifestly could not do without prosecuting an
appeal from that part of the judgment.

d. at 964 (citations omitted).

==

Shortly after deciding Barnsdall, the Texas Supreme Court

obtained legislative authority to promulgate new Texas rules of
procedure. The resulfing Texas Rules of Civil Procedure were
published and made effective as of September 1, 1941.

one of the new rules, not based on any prior statutory rule
of procedure but reflecting the existiné practice, was Rule 420:

_ . The
prief for the appellee shall reply +to the points relied upon by
appellant in due order when practicable, and in case of cross-
appeal the brief shall follow substantially the form of the brief
for appellant. S
TEX.R.CIV.P. 420 (Vernon 1941). That rule was only in effect for
four months. After publication and discussion of the
ramifications of the new rules, changes were proposed. Amended
Rule 420, effective December 31, 1941, read as follows:

The brief of the appellee shall reply to the points
relied upon by the appellant in due order when
practicable; and in case the appellee desires to
complain of any ruling or action of the trial court,
his brief in regard to such matters shall follow
substantially the form of the brief for appellant.

2
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TEX.R.CIV.P. 420 (Vernon Supp. 1941). The substitution of the
language "in case the appellee desires to complain of any ruling
or action of the trial court" for the earlier "in case of cross-
appeal" wording suggests the drafter's intention to allow an
appellee to present cross-points without having to perfect-an -~
appeal. With only minor textual changes which reflect its
applicability to civil cases only, Rule 74(e) of the Texas Rules
of Appellate Procedure is substantially identical.

The drafters of Rule 420 must have placed great importance
on simplifying the procedural burden placed on appellees to have
made such an amendment so quickly after adoption. Commentaries
ayailable after the promulgation of amended Rule 420 support this
view. 1In 1944, the Texas Bar Journal publishéd a series of
questions concerning the new rules, with responses provided by
three rules committee members. (Stayton, Carter, and Vinson).
Their answer to a question concerning cross-points by non-
appealing partiés supports a reading of the amended Rule 420 as
allowing cross-points without.requiring appellee to perfect an
appeal:

Laying aside consideration of complaints by one
appellee against another appellee ... , we are of the
opinion that appellee in the Court of Civil Appeals
may, without cross-appeal or cross-assignment of error,
urge against appellant any complaints concerning the
matter as to which the appellant has perfected his
appeal, by the use of "points" in his brief. Cross-
appeal was mentioned in original Rule 420 but the
amendment to the rule omits mention of it. It is not
necessary in Texas as to any complaints concerning the
matter brought up by appellant; and that ordinarily
means all complaints that appellee has. In some cases,

however, appellant may sever, that is, take up 'a part

3
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only of the matter as it stood in the trial court.
In such cases ... appellee may not complain of

anything within the scope solely of the part not

brought up. ‘
7 Tex.B.J. 15 (1944). The notes to Rule 420 published with the
1948 amendments contain similar language and also support that
analysis. Interpretation of Rules by Subcommittee,‘TEX.R.CIV.P.
420 (Vernon 1948).

More authoritatively, the Supreme Court of Texas explained
its interpretation of former Rule 420 as follows:

This rule of practice, which does away with the

necessity for prosecuting two appeals from the same

judgment and bringing up two records, is well founded

and should not be departed from except in cases where

the judgment is definitely severable and appellant

strictly limits the scope of his appeal to a severable
portion thereof.

Dallas Electric Supply Co. v. Branum Co., 143 Tex. 366, 185
S.W.2d 427, 430 (1945).

The exception articulated in Branuﬁ is a narrow one. It is
three-pronged as well as conjunctivé: (1) the judgment itself
must be definitely severable; and (2) appellant must strictly
limit the scope of its appeal; and (3) the limitation must be to
a severable portion of the judgment.

The seminal modern case which articulates the proper
analysis is Hernandez v. City of Fort Worth, 617 S.W.2d 923 (Tex.
1981). The Texas Supreme Court cited Branum in overruling the
Court of Civil Appeals' holding that it had no jurisdiction to
consider appellees! cross-points. The cross-points asserted that

the trial court had erred in failing to render judgment for all
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the relief to which appellees were entitled. The Court
emphatically reiterated its holding in Branum:

It is not necessary to perfect two separate and
distinct appeals, unless the judgment of the trial
court is definitely severable, and appellant strictly
limits the scope of his appeal to a severable portion.

Id. at 924. The Court went on to specifically repudiate an
intermediate appellate court's opinion to the contrary in RIMCO

-

Enterprises, Inc. v. Texas Electric Service Co., 599 S.W.2d 362,

366-67 (Tex. Civ. App. -- Fort Worth 1980, writ ref'd n.r.e.).

After Hernandez the issue appeared to be resolved.
Unfortunately, it was not. As explained below, the courts of
appeals developed poorly-defined exceptions to the high Court's
holdings in Branum and Hernandez that have obscured and
undermined the general rule. As Robert W. Stayton observed in
his introduction to the first official publication of the new
rules in 1942:

The Texas Rules ... are beset by certain dangers,

namely, that future legislative enactments and the

decisions of the many intermediate appellate courts,

each practically immune from prompt centralized

guidance and control, may tend to cause the rules to

disappear and the former systems to be reinstated. ...
Stayton, Introduction, TEX.R.CIV.DP. (Vernon 1942).

The earlier practice of requiring all appellees to perfect
an appeal before asserting cross-points is gradually creeping

back. The following paragraphs show how this wrongheaded trend

has evolved.
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The Courts of Appeals Cases

In 1968, the El1 Paso court cited both Barnsdall and Branum,
without discussing the impact of the 1941 amendment to Rule 420,
in expressing reservations about the jurisdiction of the court to
consider appellees' cross-points in a multiple-party case. Scull
v. Davis, 434 S.W.2d 391 (Tex. Civ. App. -- El Paso 1968, ;rié
ref'd n.r.e.). The Court nonetheless coﬁsidered and overruled
the cross-points. Id. at 395.

The First Court also considered the iséue in connection with

multiple-party litigation in 1984 in Young v. Kilrox'oil Company

of Texas, Inc., 673 S.W.2d 236 (Tex. App. -- Houston [1st Dist.]

1984, writ ref'd n.r.e.). Most of the current requirements for
independent perfection of appeals by appellees can be traced
directly to this decision. Hence, its pfocedural history is
described in detail.

In Young the plaintiff sued 1) his employer, 2) the operator
of the lease and 3) the owner of the offshore drilling platform
where his injury occurred. The operator cross-claimed against
the employer for contractual indemnity. The plaintiff entered
into a Mary Carter Agreement with his employer and the owner.

The jury found the employer 50% negligent; the operator 40%
negiigent, and the plaintiff 10% negligent. Damages were found
to be $505,000. Despite these findings, the trial court rendered
judgment notwithstanding the verdict. The court's decision was
based on its determination that the employer owed contractual

indemnity to the operator, combined with the provisions of the

6
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Mary Carter Agreement. The net result was a take-nothing
judgment as to plaintiff and a judgment in favor of the operator
against the employer for attorneys' fees. Only the plaintiff
perfected an appeal.

The employer filed a cash deposit in lieu of a supersedeas
bond when the operator attemptéd to execute on the judgment some
seven months later. The trial court found that the employer had"
not properly perfected an appeal. The court vacated the writ of
supersedeas, disbursed the amount of the judgment to the
operator, and returned the remainder of the deposit fo the
employer.

Thevemployer attempted to assert crdss—points on appeal
which alleged error in the judgment in ordering the employer to
pay the operator's attorney's fees, and in the order vacating the
writ of supersedeas and foreclosing on the cash deposit. The
court of appeals denied jurisdiction of the cross-points, stating
that the cross-points placed the employer in the role of an
appellant and required the timely perfection of an appeal by the
employer. Id. at 242.

In Young the First Court cited both Hernandez and Scull in
support of its holding that the right of an appellee to use
cross-points to obtain a better judgment without perfecting an
independent appeal "is—subject to the limitation that such cross-
points must affect the interest of the appellant or bear upon
matters presented in the appeal." Id. at 241 (emphasis in

original; citations omitted).
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After Young was decided other appellate courts cited it in
support of holdings which enlarged the exception further. For
example, in 1987 the Beaumont court relied upon Young when the
issue arose in a multiple-party case. Miller v. Presswood, 743

S.W.2d 275 (Tex. App. -- Beaumént 1987, no writ). The court
observed that no portion of the judgment was favorable to the =
appellee and held that "[a] cross-point that is not directed to
the defense of the judgment against an appellant places the party
asserting the cross~point in the role of an,appellanf," and

requires the independent perfection of an appeal. Id. at 279.

The Beaumont court quoted directly from Young in Gulf States:

Underwriters of La. v. Wilson, 753 S.W.2d 422, 431 (Tex. App. —-
Beaumont 1987, no writ). The court considered and sustained a
cross-point related to the methodrof payment of the judgment but
denied jurisdiction of a cross-point thét complained that the
judgment in appellee's favor should have been joint and several
as to the appellant and the appellant's co—defendaﬁt. The court
held that it had no jurisdiction over the cross-point because the
appellant had directed no points of error toward the co-
defendant. The Beaumont Court reasoned that the co-defendant
was, therefore, not a party to the appeal, and without an
independent appeal the appellee could not assign cross-points as
to the co-defendant. Id. at 431-432.

The Corpus Christi Court came to a similar conclusion in

holding that a separate appeal should have been perfected when an

8
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appellee presented cross-points as to a party who had not joined

the appellant in the appeal. Yates Ford, Inc. v. Benavides, 684

S.W.2d 736, 740 (Tex. App. -- Corpus Christi 1984, no writ). See!

also City of Dallas v. Moreau, 718 S.W.2d 776 (Tex. App. ==

Corpus Christi 1986, no writ) (where the appellee's cross-points
concerned the granting of a suﬁmary judgment in favor of t%o éf
the defendants; the third defendant had appealed‘a judgment
against it based on a jury verdict).

The San Antonio court recapitulated one variation of the new
rule in simple terms: "An appellee may not, assign cfoss points

against a co-appellee unless he perfects his own appeal."

. Southwestern Bell Telephone Co. V. Aston, 737 S.w.2d 130, 131

(Tex. App. —-- San Antonio 1987, no writ). Yet more recently in

Bonham v. Flach, 744 S.W.2d 690 (Tex. App. —-- San Antonio 1988,

no writ), the same court stated: "There being no limitation in
connection with appellant's appeal from the judgment below, we
must consider the cross-point of error." Id. at 694.

As a number of commentators have noted, a line of recent
opinions out of the Dallas court found no jurisdiction over
cross-points in both multiple-party and two-party appeals.

First, in Miller v. Spencer, 732 S.W.2d 758, 761 (Tex. App. =--

Dallas 1987, no writ), the Dallas Court cited Barnsdall (again
without considering the effect of the 1941 amendment to Rule

420), Yates and Young in a two-party appeal, where the appellees!

cross-points alleged error in the granting of the appellant's

motion to set aside a default judgment.
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The Dallas court also has broadened the Young exception in

Triland Inv. Group v. Warren, 742 S.W.2d 18, 25 (Tex. App. --

Dallas 1987, no writ). Warren cited Young in requiring a
separate cost bond for an appellee to perfect appeal of cross-
points "unrelated to the defenée of the judgment or to the- “
grounds of appeal raised by [appellant]."™ The court further
complicated the issue by considering cross-points related to
evidentiary matters pertaining to submitted jury issues but
dismissing cross-points related to rulings of the trial court on
evidence pertaining to damages and on other causes of action
asserted by the appellee. Id. at 25-26. |

The Dallas court has also found no jurisdiction over cross-

points asserted by appellees in a series of recent cases:

Chapman Air Conditioning, Inc. v. Franks, 732 S.W.2d 737 (Tex.

App. -- Dallas 1987, no writ); Ragsdale v. Prodgressive Voters
Leaque, 743 S.W.2d 338 (Tex. App. —- Dallas 1987, no writ); and

Essex Crane Rental Corporation v. Striland Construction Company,

Inc., 753 S.W.2d 751 (Tex. App. -- Dallas 1988, no writ).
Finally, the most recent Dallas Court of Appeals case of
Agricultural Warehouse v. Uvalle, 759 S.W.2d 691 (Tex. App. --
Dallas 1988, no writ) took the trend to its logical conclusion.
Even in an essentially two-party case (there had been a worker's
compensation carrier/intervenor and a defaulted co-defendant),

the court cited its own prior opinions in Essex and Chapman in

denying jurisdiction of appellee's single cross-point:

10
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By cross-point [appellee] complains that the trial
court erred in granting [appellant's] motion to
disregard jury findings and in failing to award
exemplary damages in the judgment. [Appellee's] cross-
point places it in the role of an appellant. As an
appellant, [appellee] must timely file a cost bond
pursuant to Texas Rules of Appellate Procedure 41(a).
As no cost bond was filed, he is not entitled to have-
his cross-point considered.

Id. at 696 (citations omitted).

Recommendations

Given the above, it could be argued that the careful
practitioner should now always timely perfect an appeal -- win,
lose, or draw -- just to make sure he or she preserves the
client's right to bring cross-points as appellee. It is
difficult (and professionally perilous) to determine when an
appellate court will find that'a cross-point requires a separate
appeal and when it will not; the jurisdictional line is now not
only ill-defined, it is ambulatory. Once again, Judge Stayton's
prediction rings true: the application of the rule has come full
circle.

Appellate Rule 40(a) (4) now provides a mechanism for notice
of limitation of appeal by an éppellant, but the effects of
limitation or non-limitation are not explaihed in the rule. As
the line of cases decided since the enactment of the Rules of
Appellate Procedure indicate, broad exceptions to the concept
that an appellee may obtain a better judgment by cross-point,

within perfecting an independent appeal, have been devised. The

11
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most expeditious way to clarify the requirements would be to
revise Rule 40(a) (4) of the Texas Rules of Appellate Procedure as
follows:

(4) Notice of Limitation of Appeal.

(A) No attempt to limit the scope of an
appeal shall be effective as to any party
unless the severable portion of the judgment
from which the appeal is -taken is designated
in a notice served on all parties to the suit
within fifteen days after judgment is signed,
or if a motion for new trial is filed by any
party, within seventy-five days after the
judgment is signed.

(B) If the scope of an appeal is
limited in accordance with this Rule
40(a) (4), any other party may cross-appeal
any other portion or portions of the judgment
by timely perfecting a separate appeal.

(C) Unless the scope of an appeal is
limited in accordance with this Rule
40(a) (4), the entire judgment is subject to
appellate review. Once an unlimited appeal
has been perfected by any party, any other
may seek a more favorable judgment in the
courts of appeal by cross-point as an
appellee without perfecting a separate
appeal.

In the words of the Dallas Court of Appeals (albeit on
another jurisdictional question), until the issue is resolved
"[t]lhe appellate court's jurisdiction [must now] be determined
case by case, and 1itigants ... have no assurance of the court's
jurisdiction until such a determination [is] made. To make
jurisdiction depend on such a 'degree' of difference is to thwart
the purpose behind the rules of appellate procedure." Brazos
Electric Power Cooperative, Inc. v. Callejo, 734 S.W.2d 126 (Tex.
App. =-- Dallas 1987, no writ). |

12
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REPORT December 1, 1988
of the

COMMITTEE ON THE ADMINISTRATION OF JUSTICE

The Committee on the Administration of Justice has been divided into
subcommittees which tract those of the Supreme Court Advisory Committee to
which it reports its proposals regarding the Texas Rules of Civil Procedure.
The first meeting of the new bar year was held September 10, 1988 at which
time there was discussion of proposed Local Rules following a report by Luther
Soules, Chairman of the Supreme Court Adviéory Committee and the Court's Sub-
committee on Local Rules. Mr. Soules presented a proposed draft of the rules
for consideration and input. Professor William V. Dorsaneo, III, Chairman of
COAJ's Subcommittee on Local Rules, has done a considerable amount of work on
the project. A number of other matters came before the committee for dis-
cussion and various proposed Rules changes were referred to appropriate sub-
committees. .

At its meeting held November 19, Judge George Thurmond, Chairman of the
Judicial Section, reportedthat a draft of the Local Rules was presented dur~
ing the reéent Judicial Conference in Fort Worth. He stated that the members
attending the Conference were divided into five groups to study the draft and
a member of the Advisory Committee acted as moderator to each group. The
final work product will serve as a guide for Jjudges over the state after its
approval.

A report was made by Judge Don Dean, a member’cffthe Subcommittee on
Rules 1-165a. Some changes were proposed to Rule 2la to bring approved
delivery practices more current as delivery meéhE“éﬁa—technologies have sig-
nificantly changed since 1941. The changes will be put into written form and
presented to the full committee at its January- meeting for action as required
under the committee's bylaws. Changes to Rule 72 were also proposed which will
bring copy service more current and this ameﬁﬁmengwwill be presented in written
form at the next meeting. '

Four Rules changes are being considered by the Subcommittee on Rules
166-215 which is chaired by Guy Hopkins. Mr. Hopkins was unavoidably absent
from the November meeting and reports on these Rules were deferred.

Charles Tighe, Chairman of the” Subcommittee on Rules 216-314, reported
that the group has considered Rule 245 and, on the recommendation of Mr.

K\_____,//’/
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Soules, would recommend a revision at the next meeting to change notice of
“not less than ten days" to "not less than forty-five days" as the period
prior to trial for jury fee and demand was extended from ten to thirty
days and the increase from ten to forty-five days would permit a party
who receives a non-jury setting together with an answer to preserve its
right to trial by jury and avoid an otherwise essential but burdensome
practical requirement to make demand and pay the jury fee in all cases
when they are filed, thus clogging the jury dockets unrealistically and
unnecessarily. Mr Tighe sa1d it would be necessary to_consider this
change along with! Rule 216- Wthh provides fbr the flliﬁérsf\a\gury fee.

He said the subcoﬁEIEEee:was also conslderlng\33135_333,529—224 which deal
with the jury list.

— -Mr. James O'Leary.. sald hlS Subcommittee on Rules 315-331 was looking
at Rule 324(b) where motion for a new trial is required. A question has
arisemr with regard to venue for a new trial and the group feels this needs
study. o .

With regard to the Texas Rules of Appellate Procedure, Judge J.
Curtlss Brown, chalrmanfrreported that a proposal has been received re-
garding TRAP Rules 4 and 5 which relate to the question of the time of
filing df~regords,.briefé”and other instruments. He said the subcommittee
did not feel that a real problem existed with these two Rules but would look
at them more closely to determine if revisiofs should be made.

A complaint regarding Rules 40 and 53j was received from a district
judge regarding a problem-faced by a court reporter in his jurisdiction who
prepared a lengthy statement of facts T6F an indigent party as required
under Rule 40 but who was refused payment for his services under Rule 53j.
The subcommittee considered the matter but recommended that rno action be
taken on these Rules at this time and that the matter be removed from the
‘docket, recognizing that there may be a greater problem with the Rules in the
future.

With regard to TRAP Rule 100, Judge Brown referred to a copy of a
proposed change to the"Rulé which has been circulated to the full committee.
The proposed amendment will clarify the Rule by providing that en banc re-
view may be conducted at any time within a period of plenary jurisdiction of
a court of appeals. He moved that the change be approved and his motion was
seconded and adopted.
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The meeting was then held open for discussion of any Rules problems
which might need to be addressed. It was mentioned that "legal holidays"
differ from county to county, and discussion was also held on certain Rules
of discovery and the possibility of having a limit on the number of inter-
rogatories that may be made.

The Committee will meet again on January 14, 1989 at which time final

action will probably be taken on a number of the items presently under con- -
sideration.

Sh A B It

Stanton B. Pembérton, Chairman
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LAW OFFICES

LUTHER H. SOULES 111

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC .OF TEXAS PLAZA

KENNETH W. ANDERSON 175 EAST HOUSTON STREET WAYNE 1. FAGAN |
KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHRISTOPHER CLARK (512) 224-9144 TELECOPIER
ROBERT E. ETLINGER : (512) 224-7073

MARY 5. FENLON
LAURA D. HEARD

REBA BENNETT KENNEDY

CLAY N. MARTIN

JUDITH L RAMSEY

SUSAN SHANK PATTERSON )
LUTHER H. SOULES I} May 17, 1989

Mr. Russell McMains

Edwards, McMains & Constant
P.0O. Drawer 480

Corpus Christi, Texas 78403

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next scac meeting. I will include the
matter on our next agenda. :

As always, thank you for your keen attention to the business

of the Advisory Committee.
\\]ezrtltﬁ yours,

LyiER H. SOULES IIT

LHSITII/hjh
Enclosure
cc: Honorable Stanley Pemberton
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE P.O. BOX 12248 CAPITOL STATION CLERK
THOMAS R. PHILLIPS s .
AUSTIN, TEXAS 78711 JOHNT. ADAMS
JUSTICES (512) 463-1312 EXECUTIVE ASS'T.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C. L RAY

RAUL A GONZALEZ ADMINISTRATIVE Ass

OSCAR H. MALZY MARY ANN DEFIBA|
ELGENE A COOK MayA15, 19839

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esq.

Soules & Wallace

Republic of Texas Plaza, 19th Floor
175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

 Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule*
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for

litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): wWhat is the effect of

filing an application for Writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may. the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court'’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

- Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the improvement of Texas
rules.
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March 2, 1989

Honorable Mary M. Craft, Master
314th District Court

Family Law Center

4th Floor

1115 Congress

Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan I.. Hecht
Justice

NLH:sm
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HULJ{

MARY M. CRAFT
MAsTER, 314™ DistRiCcT COURT
FaMiLy Law CenTER, 4™ FLOOR

1115 ConNGRESS
_ rlousToN, Texas 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and I agree that appealing a delingquency case for an
indigent client is tricky. However, I have kteen concerned for
some time about the problem of civil appeals for all indigents and
offer the following thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial zourt within 30 days
of the judgment's signing. T.R.App.P. 41(b)(1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stat=. T.R.App.P.

40(b) (1) . A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
period. T.R.App.P. 53(j)(2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a civil case;is as follows:

1. An affidavit of inability to pay <osts (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signing of the order which
is being appealed. T.R.App.P. 40(a)(3) (A). Appeal is then per-
fected. T.R.App.P. 41(a) (1l).

) 2. Notice of the filing cf appellant?$ affidavit must be
glven by appellant to the opposing party or his attorney and to
the court reporter of the court in which theubase was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the Ccosts
or giving security therefor." T.R.App.P. 40(a) (3) (B).

If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a) (3) (C). The court must rule
-against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.

40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to facilitate
indigent appeals, but the Oopposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston [1st Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. 1In
V.G. an indigent's appeal from a certificaticn judgment was
‘dismissed because the state's attorney did not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in Vv.G., it is possible the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court. : '

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which Seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a model of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
page 3

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler v. Baum, No. 01-88-
00919-CV, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February
2, 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.—--Amarillo 1986, no writ). __

The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d4 527 (Tex. App.—-
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. 1d. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and tHe court reporter within two days, or on
the next business day following two days, unless it is mailed. 1In
Fellowship Missionary Baptist Church of Dallas, Inc., V. Sigel,
749 S.W.2d 186 (Tex. App.--ballas 1988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial .court had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly usad the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late.

Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent" for triggering the extension provided by rule 5(a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the pfocedure for indigents' appeals are
obvious.

First, two days is simply too short a time to get notice
out.  Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait until Monday to send
the mail. ‘

Second, why is notice to the court. reporter required at
all? The reporter is not a party to the -suit, 1is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, althcugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j)(2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund. '

Further, if a mon-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a){(l), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a

00201



Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice.™"

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal -shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a)(3)(B) by deleting the language
following the semi-colon ("otherwise . . ..) and substituting the
following: : '

‘"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension.”

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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Page 6

. 4. Instead of proposing that no bond or affidavit be
filed (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request <o waive bond.)

S. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shall be taken of the estimated cost of preparing
@ statement of facts and transcript.”

© 6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(j) !1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so
without filing a cost bond, cash deposit or affidavit in lieu
thereof. '

I look forward to seeing you in Austin on the 18th. If
yYou think these proposals merit further djscussiqn, I would enjoy
getting together with You and anyone else interested in this issue
at a mutually convenient ,time.

Very truly yours,
MARY MANSFIELD CRAFT
MMC/cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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Mr. Thomas S. Morgan
February 9, 1989

Page 7

cc: Mr. Robert O. Dawson

ccC:

University of Texas
School of Law

727 E. 26th St.
Austin, Texas 78705

Texas Supreme Court

Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building

Austin, Texas 78711
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KENNETH W, ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHRISTOPHER CLARK
ROBERT E. ETLINGER
MARY 5. FENLON

PETER F. CAZDA

LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY
SUSAN SHANK PATTERSON
LUTHER H. SOULES 111

LAW OFFICES

LUTHER H. SOULES 111

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIQ, TEXAS 78205-2230

(512) 224-9144

August 31, 19138

WAYNE 1. FACAN
ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073 ~

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Re: Texas Rules of Appellate Procedure 40 and 53(3j)
Dear Rusty:

Enclosed herewith please find a copy of a letter I received
from Justice william Ww. Kilgarlin regarding Texas Rules of
Appellate Procedure 40 and 53(j). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

SOULES III

LHSIII/hjh

Enclosure

cc: Honorable William W- Kilgarlin
Honorable Antonio A. Zardenetta
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION CI-S&*\I;Y AL CAKEFIELD
THOMAS R PHILLIPS AUSTIN. TEXAS =871 } M. !

JUSTICES’ ' EXECUTIVE ASS'T.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C.L RAY N
JAMES P, WALLACE August 17, 1988 ADMINISTRATIVE ASS'T.
TED Z. ROBERTSON MARY ANN DEFIBAUGH
WILLLAM W KILGARLIN

RAUL A. GONZALEZ

it il S pe Sudr oTRE b
Hon. Antonio A. Zardenetta @'RA'P

111th Judicial District

Laredo, Texas 78040 @&‘ a . Mwi

Dear Judge Zardenetta:

I am in receipt of your letter of May 19, 1988 regarding ?
the proposed changes to the Rules of Civil Procedure, and I

appreciate your taking the time to write.

I have forwarded a copy of your letter to Luther H. Soules,
I1I, Chairman of the Supreme Court Advisory Committee.

Sincerely,
William W. Kilgarlin

WWK:sm

l xc: Mr. Luther H. Soules, III
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Antonio A. Zardenetta L -
DISTRICT JUDGE 7 Ao yd
TUTH.UDICIAL DISTRICT - Ve A, T
LAREDO, TEXAS 78040 N e
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1. ",
May 19, 1988 Ja v
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"

Hon. William Kilgarlin
Associate Justice
Supreme Court of Texas
Supreme Court Building
Austin, TX 78701

Mr. Doak R. Bishop, Chairman

State Bar Committee Administration
of Justice Committee

2800 Momentum Place

1717 Main

Dallas, TX 75201

Re:

Dear Judge Kilgarlin and Mr. Bishop:

Ih
Broceduil 145

Procedurea=

teredsa problem with regard to Texa

idavit of Inability, and Texas_R

. Appeal .in Civil Cases, and<\ )
ggg;_p s; all, of course, with regard to Civil .

- Recently, my Court Reporter prepared a Statement of Facts for an In-

Advisory Committee on the Rules
of Civil and Appellate Proce-
dure

Texas Rules of Civil Procedure 145
Affidavit of Inability

Texas Rules of Appellate Proce-
dure 40--Appeal in Civil Cases

Texas Rules of Appellate Proce-
dure 53(j)--Free Statement of
Facts

Proceedin

digent Party whom the Court determined to be Indigent, after a hear-
ing for that purpose, by virtue of Texas Appellate Procedure Rule 40.

The cost of the Statement was substantial.

The Court Reporter's re-

quest for payment was rejected by the County, as per Texas Appellate

Procedure Rule 53(j).

This past week, we had another similar situa-

tion, and I can readily foresee numerous other cases proceeding in
the same fashion, either because of T.R.C.P. 145, or that rule, if
.construed together with Texas Rules of Appellate Procedure Nos. 40

and 53(j).
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May 19, 1988
Page 2

I do not mean, by any means, to deprive parties who are genu-
inely indigent of their just and lawful right to access to our
courts. I am, however, having a more difficult time comprehending .
the inequity, to say the least, of compensation for services ren-
dered to reporters in criminal prociadinme Lt onr ToT Civil Liti-

“gatiog. ALbu,‘GBES'fHE_fEuper's Affidavit, under Rule 145, STy
as a the basis, in whole or in part, for the Appellant's alleged
indigency for the hearing called for under Appellate Procedure Rule
40, or may that indigency hearing proceed anew with the burden of
proof, as called for under the rule? If it does, then, under Appel-
late Procedure Rule 40, the Court Reporter would conceivably be con-
testing that Affidavit, and/or others, for the first time. But,
irregardless, if indigsacy_i§_$stablished, the result is the same--
Appellate e i .denies the Reporter anv compensatign

*1TE’EH3E—E§§Q§§§?§§—%§;§§%%é%%zus and costly Statements of Facts.

Another query is whether, under T.R.C.P. 145, the Court can
compel payment of court costs, including those of the Indigent Party,
by any non-indigent party, including the Defendant, before Judgment;
or only by the prevailing party, after Judgment and in the latter
instance, that would include the indigent party, assuming a substan-
tial monetary award was granted to cover court costs. If the Court
can, prejudgment, compel payment of court costs by any non-indigent
party, the County, through the District Clerk, could conceivably
and as a matter of course and procedure, derive some of these costs,
otherwise unpaid by the indigent party(ies). And the same would
be true if these costs were to be paid by the prevailing party,
whether the Indigent or the Defendant, thereby assuring the payment

of court costs and the indigent party's(ies') access rights to our
courts. :

Under rule of Appellate Procedure 40, must Counsel for the al-
leged Indigent Party certify by affidavit, or otherwise, that he/she
is providing legal services on a Pro Bono basis, or on a contingency,
as a factor for the Court to consider under the Rule 40 hearing?

Enclosed please find copies of my Court Reporter's letter to
our County Auditor, my Yetter to our Presiding Administrative Judge
and our County Judge and our State Legislators, a copy of our Pre-
siding Judge's letter to the Hon. John Hill and his letters to Ms.
Anna Donovan, our Court Reporter, all dealing with this dilemma.

As a practical matter, until this problem can be fairly addressed
and resolved, I believe there would be no other recourse for "a Court
other than to allow his/her Official Court Reporter out-of-court time
to prepare and timely file the Indigent Party's Statement of Facts
while engaging a Deputy Court Reporter to provide in-court services;
in either case, the county to pay for these expenses.
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May 19, 1988
Page 3

Please favor me with your comments and suggestions, so that we
may act in the best interests of a due administration of justice for
all concerned.

Z/yo
Enclosure

XC: Hon. Manuel R. Flores
Hon. Elma T. Salinas Ender
Hon. Raul Vasquez
Hon. Andres "Andy" Ramos
Hon. Manuel Gutiarrez
Ms. Maria Elena Quintanilla
Mr. Emilio Martinez
-Mr. Armando X. Lopez
Ms. Rebecca Garza
Ms. Trine Guerrero
Ms. Anna Donovan
Ms. Bettina Williams
Ms. Rene King
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MEMORANDUM

TO: Luther H. Soules III
FROM: Sarah B. Dunca
RE: Proposed changes to Texas Rules of

Attached is a copy of Odom v. Olafson, 67
1984, writ dism’d w.0.j.), which held that a late re
the appellate court of the power to accept even a
filing. Also attached is a copy of Adams v. H.R.
Antonio 1985)(en banc), in which the San Ant
holding of Odom. Prior to Adams, however, the
the Odom rule in Caldwell & Hurst v. Myers, 705
Dist.] 1985)(en banc)(copy attached). Although o1
sentence of Rule 54(c), Tex.R.App.P., was added
there may still be some possible confusion on thisi

I would suggest that Rules 51(b) and 53(a), '1

Rule 51. The Transcript on Appeal

i

(b) Written Designation. At or before ti
appeal, any party may file with the clerk a writ

inclusion in the transcript; the desxgnatlon must be
any general designation such as one for "all papers
the designation shall serve a copy of the demgnaﬂ
timely make the de51gnat10r1 provided for in this

efusmg to file a transcript or supplemental transcri §
by Rule 54(a); however, the failure of the clerk i

be grounds for complaint on appeal if the designatio \\0
filed. 1 é

The last two sentences of Rule 51 have been reversi | %
of the appellate sequence. Additionally, the rule

de51gnat10n shall not be grounds for refusmg to (\“'

transcript tendered for filing within the time providi

Rule 53. The Statement of Facts on Appeal

(a) Appellant’s Request. The appellant, at or before the time prescribed for
perfectmg the appeal, shall make a written request to the official reporter designating the
portion of the evidence and other proceedings to be included therein. A copy of such
request shall be filed with the clerk of the trial court and another copy served on the
appellee. Failure to t1mel request the statement of facts under this paragraph shall no
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MEMORANDUM % |
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TO: Luther H. Soules III déM—\d o
FROM: Sarah B. Duncag/. ﬁ/
RE: Proposed changes to Texas Rules of Appellate Procedure 51 and 53

Attached is a copy of Odom v. Olafson, 675 S.W.2d 581 (Tex.App.--San Antonio
1984, writ dism’d w.o.j.), which held that a late request for a statement of facts deprived
the appellate court of the power to accept even a timely-tendered statement of facts for
filing. Also attached is a copy of Adams v. HR. Mgt., 696 S.W.2d 256 (Tex.App.--San
Antonio 1985)(en banc), in which the San Antonio Court of Appeals overruled the
holding of Odom. Prior to Adams, however, the Fourteenth Court of Appeals followed
the Odom rule in Caldwell & Hurst v. Myers, 705 S.W.2d 703 (Tex.App.--Houston [14th
Dist.] 1985)(en banc)(copy attached). Although one court has inferred that the the last
sentence of Rule 54(c), Tex.R.App.P., was added to overrule the holding in Caldwell,
there may still be some possible confusion on this issue.

I would suggest that Rules 51(b) and 53(a), Tex.R.App.P., be amended to provide:
Rule 51. The Transcript on Appeal

(b) Written Designation. At or before the time prescribed for perfecting the
appeal, any party may file with the clerk a written designation specifying matter for
inclusion in the transcript; the designation must be specific and the clerk shall disregard
any general designation such as one for "all papers filed in the cause." The party making
the designation shall serve a copy of the designation on all other parties. Failure to

timely make the designation provided for in this paragraph shall not be grounds for
refusing to file a transcript or supplemental transcript tendered within the time provided

by Rule 54(a); however, the failure of the clerk to include designated matter will not
be grounds for complaint on appeal if the designation specifying such matter is not timely
filed. ,

The last two sentences of Rule 51 have been reversed, so they appear in the chronology
of the appellate sequence. Additionally, the rule as amended provides that a late
designation shall not be grounds for refusing to file a transcript or supplemental
transcript tendered for filing within the time provided by Rule 54(a).

Rule 53. The Statement of Facts on Appeal

(a) Appellant’s Request. The appellant, at or before the time prescribed for
perfecting the appeal, shall make a written request to the official reporter designating the
portion of the evidence and other proceedings to be included therein. A copy of such
request shall be filed with the clerk of the trial court and another copy served on the

appellee. Failure to timely request the statement of facts under this paragraph shall not
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preclude the filing of a statement of facts or a supplemental statement of facts within the

time prescribed by Rule 54(a).

An additional sentence has been added to Rule 53 to provide that a late request shall
not be grounds for refusing to file a statement of facts or supplemental statement of facts
tendered for filing within the time provided by Rule 54(a).

S.B.D.
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ODOM v. OLAFSON Tex. 581
Cite as 675 5.W.2d 581 (Tex.App. 4 Dist. 1984) '

Harold A. ODOM, Jr., Appellant,
V.
James W. OLAFSON, et al., Appellees.
No. 04-84-00259-CV.

Court of Appeals of Texas,
San Antonio.

July 11, 1984,
Rehearing Denied Aug. 30, 1984.

On appeal from an order of the 3Tth
District Court, Bexar County, Richard J.
Woods, J., appellant filed a motion to ex-
tend time for filing a statement of facts.
The Court of Appeals held that appellant
was not entitled to extension of time for
filing statement of facts due to failure to
timely request preparation of statement of
facts,

Motion denied.

Appeal and Error ¢=564(3)

Appellant was not entitled to extension
of time for filing statement of facts due to
his failure to timely request preparation of
statement of facts. Vernon’s Ann.Texas
Rules Civ.Proc., Rules 356(a), 377(a).

Gordon R. Cooper, II, Houston, for appel-
lant.

Justin M. Campbell, Michael S. Goldberg,
Bakee & Batts, Houston, Eugene B. Labay,
Cox & Smith, San Antonio, for appellees.

Before CADENA, C.J., and REEVES and
TIJERINA, JJ.

OPINION

PER CURIAM.

Appellant, Harold A, Odom, Jr., has filed

-a motion to extend the time for filing the
statement of facts to September 6, 1984,
The statement of facts was due to be filed
by June 8, 1984. TEX.R.CIV.P. 386. Ap-
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pellant’s motion states that the court re-
porter was requested by letter on May 17,
1984, to prepare the statement of facts.
The court reporter’s affidavit attached to
the motion indicates that she did not re-
ceive her first written notice to prepare the
statement of facts unti] May 22, 1984,

TEX.R.CIV.P. 377(a), as amended effec-
tive April 1, 1984, states that in order to
Present a statement of facts on appeal, the
appellant shall make 3 written request to
the court reporter for its Preparation at or
before the time prescribed for perfecting
the appeal. In the instant case the appeal
was due to be perfected by May 9, 1984.
TEX.R.CIV.P. 356(a), while the request
Was not received until May 22.

Rule 377(a) apparently was amended

with the intention of compelling appellants
to request their statements of facts at a
time in the appellate brocess which would
insure that more statements of facts would
be completed within the time allowed. The
goal was to eliminate the all too frequent
occurrence of an appellant waiting to re-
quest the statement of facts untjl its due
date.

As the rule now .reads, we have no dis-
cretion to permit the filing of a statement
of facts by an appellant who has not com-
plied with the mandate of the rule. The
statement of facts may not be presented on
appeal.

While the penalty for noncompliance is
harsh, compliance requires no additional ef-
fort. An appellant will still have to request
the statement of facts, but that request
will have to be made at an earlier time than
many attorneys are accustomed to,

Appellant’s motion for extension of time
will be denied due to his failure to timely
request preparation of the statement of
facts in accordance with Rule 877(a). The
clerk of this Court is directed not to file a
statement of facts in this case.

In view of this ruling appellant’s motion
for extension of time to file the brief is
denied.
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Joanne Nix ADAMS, Appeliant,
v.

H.R. MANAGEMENT AND La PLAZA,
LTD., Appellees.

No. 04-84-00562-CV.

Court of Appeals of Texas,
San Antonio. " T

Aug. 21, 1985.

Appellant requested additional time in
which to file her statement of facts in

696 SOUTH WESTERN REPORTER, 2d SERIES

connection with judgment entered by the
285th District Court, Bexar County, David
Peeples, J. The Court of Appeals, Cadena,
C.J., held that appellant’s reasonable expla-
nation for late request with court reporter

for preparation of statement of facts and

fact that tardy request played no part in
delay in filing statement of facts excused
appellant’s failure to comply with rule gov-
erning request for statement of facts;
thus, appellant’s request for extension of
time would be granted.

Motion granted; time for filing state-
ment of facts extended.

Reeves, J., filed dissenting opinion.

Appeal and Error ¢=607(1)

Appellant’s reasonable explanation for
late request with court reporter for prepa-
ration of statement of facts and fact that
tardy request played no part in delay in
filing statement of facts excused appel-
lant’s failure to comply with Vernon’s Ann.
Texas Rules Civ.Proc., Rule 377(a) govern-
ing request for statement of facts; thus,
appellant’s request for extension of time
would be granted.

Stephen F. Whit;e, Jack H. Robison, Hol-
lon, Marion & Richards, Boerne, for appel-
lant.

Thomas E. Quirk, Beckman, Krenek, Ol-
son & Quirk, San Antonio, for appellees.

Before the court en banc.

ON APPELLANT’S FIRST MOTION FOR
RECONSIDERATION EN BANC OF
APPELLANT'S SECOND MOTION
TO EXTEND TIME FOR FILING
RECORD

CADENA, Chief Justice.

In two previous opinions we have con-
sidered appellant's requests for additional
time in which to file her statement of facts.
In the first opinion dated February 28,
1985, we granted the ‘motion to extend time
for filing the record for the reason that the
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ADAMS v. H.R. MANAGEMENT AND LA PLAZA, LTD. Tex. 257
Cite as 696 S.W.2d 256 {Tex.App. 4 Dist. 1985)

request included both the transecript and
the statement of facts, and a reasonable
explanation for extending the time to file
the transcript was presented. See Embry
v. Bel-Aire Corp., 502 S.W.24 543, 544
(Tex.1973); Hill Chemicals Co. v. Miller,
462 S.W.2d 568, 569 (Tex.1971); Duncan v.
Duncan, 371 SW.2d 873, 874 (Tex.1963);

. Anzaldua v. Richardson, 279 S.W.2d 169,
170-71 (Tex.Civ.App.—San Antonio 1955,
no writ). We denied the second request for
an extension of time in which to file the
statement of facts in an opinion dated April
3, 1985. Although the motion was couched
in terms of a request for extension of time
file the record, the transcript had already
been filed, and thus the only matter
presented for our consideration was wheth-
er to extend time to file the statement of
facts. We denied the motion because ap-
pellant had not filed a written request with
the court reporter for the preparation of
the statement of facts by December 18,
1984, the time by which the appeal was to
be perfected. Odom . Olafson, 675
S.W.2d 581, 582 (Tex.App.—San Antonio
1984, writ dism'd w.o.j); Rule 377(a).?
Written request to the court reporter was
made on December 26, 1984, thirteen days
after the time prescribed for perfecting the
appeal. Appellant has now filed a motion
for reconsideration en bane of our denial of
her motion for an extension of time.

This motion for reconsideration contains
two affidavits—one from one of the court
reporters who transcribed the testimony at
trial, and one from Stephen F. White, one
of appellant’s trial attorneys. They show
the following:

This was an eight day trial, and the
statement of facts will run to several hun-
dred pages. On either November 27th or
29th, White spoke with both court report-
ers about the statement of facts. He was
told that it would be quite some time be-
fore preparation of the statement of facts
could begin since both reporters were busy
working on several other records. He re-
quested affidavits to that effect from both
reporters in anticipation of filing a motion

1. All references to rules are to the Texas Rules

for extension of time. White’s conversa-
tions with the two reporters led him to
believe his co-counsel had already made a
written request, and the only discussion
White conducted with them concerned fi-
nancial arrangements. White also had a
lengthy conversation with the trial judge
regarding arrangements for payment of
the reporters. From the tenor of this con-
versation, White again assumed that the
written request had been filed; otherwise,
he assumed, the judge would not have re-
quired the making of financial arrange-
ments unless he, too, assumed that a prop-
er written request had been made.

White first noticed the absence of a writ-
ten request upon his review of the appel-
late record on December 26, 1984. He dis-
cussed this with his co-counsel who indi-
cated that he thought White had filed the
request. The written request was immedi-
ately prepared and filed on December 26,
1984, :

In summation, White concludes that the
late filing of the request resulted from a
lack of communication with his law office
and his misinterpretation of the signals he
received from the reporters and the judge.

A panel of this court in Odom held that
the language of Rule 377(a) left us no
discretion to permit the filing of a state-
ment of facts by an appellant who has not
complied with the mandate of the rule. 675
S.W.2d at 582. While the rule is written in
mandatory language, there are certain situ-
ations in which such an interpretation is
much too harsh. The better view is that
the supreme court did not, by its amend-

ment to Rule 377(a), intend to impose a new’

restrictive deadline in the appellate process.
Monk v. Dallas Brake & Clutch Service
Co., 683 S W.2d 107, 109 (Tex.App.—Dallas
1984, no writ). Such an interpretation
would be consistent with the supreme
court’s objective in promulgating its recent
amendments to the rules of appellate pro-
cedure. That objective was to eliminate as
far as possible the technical restrictions
which sometime result in the disposition of

of Civil Procedure.
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appeals on grounds unrelated to the merits.
B.D. Click Co. v. Safari Drilling Corp.,
638 S.W.2d 860, 861 (Tex.1982); Monk, 633
S.W.2d at 109. As we wrote in Odom, the
purpose of the amendment to Rule 377(a)
seemed to be to promote the timely filing
of statements of facts insofar as that goal
could be accomplished. 675 S.W.2d at 582.
The instant case illustrates that that lauda-

ble goal is not furthered by strict adher--

ence to the rule in each and every instance.

It is apparent in the instant case that
compliance with Rule 377(2) would not have
resulted in the timely filing of the state-
ment of facts. Both reporters were S0
encumbered with pending work that even if
they had received a timely written request
in accordance with Rule 377(a), they would
not have been able to prepare the state-
ment of facts in this case by the time it was
due. A rigid adherence to a mandatory
interpretation of Rule 377(a) in every case
will not further the purpose of the rule—
the prompt and efficient disposition of ap-
peals. In cases where that goal is not
advanced—such as the instant case—rigid
adherence to Rule 377(a) will not promote
the efficiency of the appellate process. It
will resurrect the old in terrorem philoso-
phy of appeals which the supreme court
has sought to bury. Pope & McConnico,
Practicing Law with the 1981 Texas
Rules, 32 BAYLOR L.REV. 457, 492 (1980).
1t heralds a return to disposition of appeals
by technicality rather than on their merits.

We refuse to apply Rule 377(a) strictly in
situations where the written request, time-
ly filed, would not have insured that the
statement of facts would be filed on time.
Accordingly, we limit the holding in Odom
to the more extreme facts of that case.

Our holding in this case does not mean
that Rule 377(2) may be ignored with impu-
nity. An appellant who makes 2 late re-
quest to the reporter will have a greater
burden of explanation in_a motion for ex-
tension of time than one who has made a
timely request but must still ask for an
extension. An appellant whose late re-
quest contributes to the tardiness of the
statement of facts may have an insur-

696 SOUTH WESTERN REPORTER, 2d SERIES

mountable burden to overcome in a motion
for extension of time. The most prudent
policy, of course, is for appellants’ attor-
neys to incorporate Rule 377(a) requests
into their appellate timetables. We realize,
however, that through inadvertence or mis-
take a busy attorney may sometimes ne-
glect to make a timely request. In such
situations we should not automatically
slam the door to the appellate forum in his
face. Rather, the appellant should be ac-
corded the opportunity to reasonably ex-
plain the late filing of the request as he is
able to do when the bond, transeript or
statement of facts has been filed late. See
Rules 21c, 356(b).

Appellant’s reasonable explanation for
the late request and the fact that the tardy
request played no part in the delay in the
filing of the statement of facts excuse the
failure to comply with Rule 377(a). The
motion for reconsideration is granted. Our
opinion of April 3, 1985, is withdrawn, and
appellant’s sécond motion for extension of
time is granted. In accordance with that
motion the time for filing the statement of
facts is extended to April 25, 1985.

REEVES, Justice, dissenting.

I respectfully dissent. The language of
Rule 377(2) is clear, unambiguous and un-
equivocal. It says that in order to present
a statement of facts on appeal, the appel-
lant shall make a written request to the
official reporter for its preparation at -or
before the time prescribed for perfecting
the appeal. It is hard to imagine how the
rule could have been more clearly written.
The rule was, in fact, rewritten to make it
clear and explicit. Prior to its amendment
in 1984, the rule required the request to be
made “promptly.” The 1984 amendments
eliminated this imprecise standard and re-
placed it with the unequivocal specification
that the request shall be made “at or be-
fore the time prescribed for perfecting the
appeal.”

The trial attorney has told us in his affi-
davit that he failed to comply with Rule
377(a). Although he discussed the prepara-
tion of the statement of facts with the
reporters and the trial judge, he neglected
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GARZA v. BLOCK DISTRIBUTING COQ., INC.
Cite as 696 S.W.2d 259 (Tex.App. 4 Dist. 1985)

the simple expedients of asking them or
checking the appellate record to determine
Wwhether a written request had in fact been
filed. He chose instead to rely on assump-
tions based on the verbal “signals” he re-
ceived from the reporters and the judge
that his co-counsel made the written re-
quest to the court reporter.

The majority observes that in this case a
“rigid adherence” to Rule 377(a) produces a
harsh result. This is true, however, in
every case in which a party fails to follow a
mandatory rule of procedure. Admittedly,
Rule 877(a) is imperfect. It does not pro-
vide an opportunity to reasonably explain
failure to comply with its mandate, The
penalty for noncompliance in certain cir-
cumstances is too harsh. Perhaps the in-
stant case is an illustration of such a situa-
tion. Yet it is not our function to rewrite
the rules. That duty is reserved to the
supreme court. TEX.REV.CIV.STAT.
ANN. art. 1731a (Vernon 1962). Our duty
is to apply and enforce the rules as they
are written. Today, however, we have tak-
en a simple rule, unambiguously written,
and have redrafted it to conform to our
own perception of propriety and fair play.
I would adhere to the proper interpretation
of the rule as set vut in Odom. I would
deny the motion for reconsideration.

w
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CALDWELL & HURST, a
Partnership, Appellant,

v.

Louis MYERS aka Lewis Myers, Inde-
pendent Co-Executor of the Estate
of Saora Myers, Deceased, Appellee.

No. A14-85-688-CV.

Court of Appeals of Texas,
Houston (14th Dist.).

Oct. 17, 1985.

Appellant filed motion for rehearing en
banc from prior denial of appellant’s mo-
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tion to extend time to file its statement of
facts. The Court of Appeals, J. Curtiss
Brown, CJ., held that the rule requiring
appellants to file request with court report-
er for preparation of statement of facts at
or before time prescribed for perfecting
appeal allowed no discretion for extension
of time to file, even though appellant’s
request for preparation of statement of
facts was only one day late.

Motion for rehearing denied.

Appeal and Error <=607(1)

Vernon’s Ann.Texas Rules Civ.Proc.,
Rule 377(a), requiring appellant to make
written request to reporter for preparation
of statement of facts “at or before the time
prescribed for perfecting the appeal,” does
not allow even limited discretion to grant
extension for reasonable failure to comply;
declining to follow Monk v. Dallas Brake
& Clutch Service Co., 683 S.W.24 107 (Tex.
App.); Adams v. HR. Management and
La Plaza Ltd., 696 S.W.2d 256 (Tex.App.);
and In the Interest of Phillips, 691 S;'W.2d
714 (Tex.App.).

Steve Underwood, of Caldwell & Hurst,
Houston, for appellant.

James C. Mulder, of Parks, Tradd, Muld-
er & Miller, Houston, for appellee, '

Before the court en bane.

OPINION

J. CURTISS BROWN, Chief Justice.

On September 12, 1985, a panel of this
court denied appellant’s motion to extend
time to file its statement of facts. The
motion was denied because appellant had
not filed a written request with the court
reporter for the preparation of the state-
ment of facts by August 1, 1985, the time
by which the appeal was to be perfected.
TEX.R.CIV.P. 377(a);. Intertex,. Inc. v
Walton, 683 S.W.2d 599 (Tex.App.—Hous-
ton [14th Dist.] 1985, no writ); Banctexas
Allen Parkway v. Allied American Bank,
683 5.W.2d 600 (Tex.App.—Houston [14th

705 SOUTH WESTERN REPORTER, 2d SERIES

Dist.] 1985, no writ). Appellant has now
filed a motion for rehearing en banc of our
denial of an extension of time. En bane
consideration was granted October 10,
1985.

The motion for rehearing contains the
affidavit of Robert L. Krippner, the court
reporter who transcribed the testimony at
trial. Mr. Krippner recites he received a
written request for the preparation of the

_statement of facts August 2, 1985. He

also avers he had earlier advised appel-
lant’s counsel an extension of time would
be necessary. Mr. Krippner further
swears: “... [T}t would have made abso-
lutely no difference in the time required by
me to make and prepare the Statement of
Facts ... whether I had received his re-
quest on August 1, 1985.”

The statement of facts was received by
this Court September 16, 1985, thirteen
days after they were due. TEX.R.CIV.P.
386.

In addition to our previously cited panel
opinions, interpretation of R.377(2) has oe-
casioned opinions by three other courts of
appeal since its adoption became effective
April 1, 1984,

- In a panel decision, the Fourth Court of
Appeals held the language of Rule 377(a)
left no discretion to permit the filing of a
statement of facts by an appellant who
failed to comply with the mandate of the
rule. Odom v. Olafson, 675 S.W.2d 581
(Tex.App.—San Antonio 1984, writ dism’d).

A panel of the Fifth Court of Appeals
rejected that interpretation. That court
held a late request is of no consequence if
the statement of facts is timely filed. Ifa
motion for extension of time to file state-
ment of facts is necessary, the failure time-
ly to request preparation of the statement
of facts may be excused by a reasonable
explanation presented in accordance with
Rule 21e. Monk v. Dallas Brake & Clutch
Service Co., 683 S.W.2d 107 (Tex.App.—
Dallas 1984, no writ).

The Seventh Court of Appeals, en bane,
unanimously agreed failure to make a time-
ly written request for preparation of the
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Cite as 705 S.W.2d 705 (Tex.App. 6 Dist. 1985)

statement of facts was not grounds for
dismissal of an appeal or affirmance of the
trial court’s judgment. The justices disa-
)greed, however, whether Rule 377(a) was
mandatory or directory. Two justices
agreed with the Odom decision and two
disagreed. In the Interest of Phillips, 691
S.W.2d 714 (Tex.App.—Amarillo 1985, no
writ). |

Most recently, the Fourth Court of Ap-

peals, sitting en banc, limited the holding in .

Odom to the extreme facts of that case.
The Court ruled that Rule 377(a) will not be
applied strictly if an untimely filing of a
written request played no part in the delay
and a reasonable explanation is advanced
to explain the late request. Adams v. H.R,
Management and La Plaza Ltd., 696
S.W.2d 256 (Tex.App.—San Antonio, 1985,
not yet reported). The court rejected “a
rigid adherence” to Rule 377(a). Id. at 258.

The facts of the case before us—a re-
quest only one day late which was not
responsible for the minimal thirteen-day de-
lay in tendering the statement of facts—
emphatically illustrates the harshness
which the San Antonio and Dallas courts
repudiated.

While we are certainly comfortable with
he results in Monk and Adams, we are
intellectually uneasy with the reasoning in
those cases. We would be pleased if Rule
371(a) read as those courts have interpret-
ed it.

. The rule, however, is clear, unambig-
uous, and unequivocal. “In order to
present a statement of facts on appeal, the
appellant, at or before the time prescribed
for perfecting the appeal, skall make a
written request to the official reporter des-
ignating the portion of the evidence and
other proceedings to be included therein.”
(Emphasis  added). TEX.R.CIV.APP,
377(a).

Unlike other mandatory appellate rules—
for perfecting appeal, filing the transeript
and statement of facts, and filing briefs—
nothing in Rule 377(a) allows us to extend
the mandatory timetable. See TEX.R.CIV.
APP. 21¢, 356, 385, 386, 414.

Rule 377(a), as it is written, simply gives
us no discretion, not even the limited dis-
cretion of Rule 2le, to grant an extension
for a reasonable failure to comply with its
mandate.

We cannot rewrite the rule. We must
reluctantly follow its clear mandate until
the Supreme Court clarifies it to the con-
trary.

The motion for rehearing is denied.-

DRAUGHN, J., not participating.
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TRAP 52.

Add as the last«pangr&]i of 52(d):
vy

%1 g}{ to complain on anneajin a_non-jury case that the evidence was

legally or factually insufficient to support a finding of fact, that a finding of fact was

established as a matter of law or was against the overwhelming weight of the evidence. or

of the inadequacy or excessiveness of the damages found by the court, shall not be required-

to_comply with subdivision (a) of this rule.

§
S
S
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HELD OVER FROM MAY Bb-27 Meeting

Rule 82. Judgment on Affirmance or Rendition in a civii
Case

When a court of appeals affirms the judgment or decree of
the court below, or proceeds to modify the judgment and to render
such judgment or decree against the appellant as should have been
rendered by the court below, it‘shall render judgment against. the
appellant and the sureties on his supersedeas bond, if any, for
the performance of said judgment or decree, and shall make such
disposition of the costs as the court shall deem preper, render-
ing judgment agalnst the appellant and the sureties on his appeal
or supersedeas bond if any, for such costs as are taxed against

him.

[NEW RULE]

Rule 82a

When a court of appeals reverses the judament or decree of

the court below, or proceeds to modifv the judament and to render

such judgment or decree in favor of the appellant as should have

been rendered by the court below, it shall render judgment in

favor of +the appellant for the nerformance of said 1udqment or

decree, and shall make such disposition of the costs as the court

shall deem proper, rendering 1udqment against the appellee and

o
" ordering the clerk of the court of appeals shat? notlfv the

district clerk to abstract and enforce the judgment of the court

of appeals as in other cases.
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TRAP 90. pinions, Publication and Citation
(a) De&ision and Opinion. (No change.)
(b) Signdg of Opinions. (No change.)
(c) Standards for Publication. (No change.)
(d) Concurrinyg and Dissenting Opinipns. (No change.)
(e) Determinatiyn to Publish. (No chaﬁge.)
(£) Rehearing. (No change.)
(g) Action of Court\En Banc. (No change.)
(h) Order of the Supreme Court. Upon the grant or refusal
of an application for writ of\ error, whether by outright refusal
or by refusal no reversibl error, an opinion previously

unpublished shall forthwith be Xeleased [by the clerk of the

/ LE [¥he [ PYUDY ENE [ COULE /$9

court of appeals] for publication
PYaAgY e/

(i) Unpublished Opinions. (No change.)
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HELL LVER

KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHRISTOPHER CLARK
ROBERT E. ETLINGER
MARY S. FENLON

LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY
SUSAN SHANK PATTERSON
LUTHER H. SOULES il

Mr. Russell McMains

Ui (i) AW -o~ | ry I*L<Ll‘lrtj

LAW OFFICES

LUTHER H. SOULES 11l

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET
SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

May 17, 1989

Edwards, McMains & Constant

P.O. Drawer 480

Corpus Christi, Texas 78403

WAYNE L. FACAN
ASSOCIATED COUNSEL

TELECOPIER
(512} 224-7073

Re: Proposed Changes to Texas Rule of Appellate Procedure

Dear Rusty:

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.
Very t;u/ZL,}?) yours,
W

LUTHER H. SOULES IIT

LHSIII/hjh
Enclosure
cc: Honorable Stanley Pemberton
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CHIEF JUSTICE

THE SUPREME COURT OF TEXAS

e Y

I, AILLIPS P.O. BOX 12248 CAPITOL STATION CL%‘:N
: AUSTIN, TEXAS 78711 J T. ADAMS
JUSTICES (512) 463-1312 EXECUTIVE ASS'T.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C.L'RAY
RAUL A. GONZALEZ ADMINISTRATIVE ASS'T.
OSCAR H. MALZY MARY ANN DEFIBAUGH
EUGENE A. COOK May 15, 1583
JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT PP
Luther H. Soules III, Esq. %

Soule
Repub
175 E

s & Wallace
lic of Texas Plaza, 19th Floor
ast Houston Street

San Antonio TX 78205-2230

Dear

Luke:

" Please include on the Advisory C
following issues which have arisen rec

the S

upreme Court:

1. Regarding TRCP 267 and T
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescrlblng some sort of comity for

litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of
filing an appllcatlon for writ of error before a motion
for rehearing is filed and ruled upon by the court of

g
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THE SUPREME COURT OF TEXAS -

-

Cf_‘lfgf(’){f;’:;'lgﬂulps P.O. BOX 12248 CAPITOL STATION CL%‘:N T ADAK
' AUSTIN, TEXAS 78711 / - ADAMS
JUSTICES (512) 463-1312 EXECUTIVE ASST.
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C.L'RAY
RAUL A GONZALEZ ADMINISTRATIVE ASS'T.
OSCAR H. MAUZY ‘ MARY ANN DEFIBAUGH
EUGENE A. COOK May.lS, 1989
JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esq.

Soules & Wallace

Republic of Texas Plaza, 19th Floor
175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

" Please include on the Advisory Committee’s next agenda thre
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescrlblng some sort of comity for

litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of

filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. v.
Commercial Savings and Loan Ass'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules.

. Also, please include on the agenda the issues raised in the
enclosed correspondence. ;

Thank you for your dedication to the improvement of Texas

rules.

Nathan L. Hecht
Justice

Sincerel
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March_z, 1989

_ Honorable Mary M. Craft, Master
314th District Court

Family Law Center

4th Floorxr '

1115 Congress

Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primary responsibility for oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know. '

Sincerely,

Nathan I.. Hecht
Justice

NLH:sm
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MAary M. CRAFT
MASTER, 314™ DisTtricT COURT
FamiLy LAw CENTER, 4™ FLOOR

1115 CONGRESS
_ rlousToN, TExas 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and I agree that appealing a delinquency case for an
indigent client is tricky. However, I have been concerned for
some time about the problem of civil appeals. for all indigents and
offer the following thoughts. ’

An indigent's appeal in a c¢riminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial zcurt within 30 days
of the judgment's signing. T.R.App.P. 41(b)(1). The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stat=s. T.R.App.P.

40(b) (1). A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
"period. T.R.App.P. 53(j) (2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE DPROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on béhalf of an
indigent in a civil case;is as follows:

1. An affidavit of inabiiity to pay <costs (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signiang of the order which

is being appealed. T.R.App.P. 40(a)(3) (A). Appeal is then per-
fected. T.R.App.P. 41(a) (1).

. 2. Notice of the filing cf appellant}s affidavit must be
given by appellant to the opposing party or his attorney and to .
the court reporter of the court in which the case was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a) (3) (B).

3. Any contest to the affidavit (by a party or court
officer) must be filed within 10 days after notice is received.
If a contest is filed a hearing is set by the court and notice
given by the clerk. T.R.App.P. 40(a)(3)(C). The court must rule
against the affidavit by signed order within 10 days of filing of
the contest or the affidavit is taken as true. T.R.App.P.
40(a) (3) (E) .

THE PROBLEMS

_ At first glance these rules would appear to facilitate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily criminal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.3., 746 S.W.2d 500
(Tex. App.--Houston [lst Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. In
V.G. an indigent's appeal from a certificaticn judgment was
dismissed because the state's attorney did not receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have come across the Texas Supreme Court case
of Jones v. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
mandamus decision which Seemed to provide some hope that notice
requirements would be construed with flexibility. The trial court
in this termination case had neglected to sign an order deter-
mining the contest or extending the time within 10 days of filing
the contest. The state contended that a letter sent to the court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3){(B). The Court stated
that the letter, though "not a model of precision" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler V. Baum, No. 01-88-
00919-Cv, is presently pending before the Supreme -Court. Appli-
cation for leave to file writ of mandamus was granted on February

» 1989, docketed as No. C-8194. This is a termination case from
the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re V.G., supra, and held that "giving of the 2-day notice to
the court reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
giving security. Aan objection at the hearing is not necessary
because if no notice is given, a hearing is not required."
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
App.--Amarillo 1986, no writ). —_

The absurdity of the court reporter, notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi 1987, no writ), decided by the same court that gave
us In re R.R. and In re R.H. 1In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. 1Id. at 529.

An insidious aspect of the indigency appéal procedure is
that notice of filing the affidavit must be actually received by
the opposing party and the court reporter within two days, or on
the next business day following two days, unless it is mailed. 1In
Fellowship Missionary Baptist Church of Dallas, Inc., v. Sigel,
743 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court of
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of inability to pay costs should
be taken as true because the trial court had sustained the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in delivering its notice to the court
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Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late. .
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a "condition prece-
dent” for triggering the extension provided by rule 5(a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objection was made
in the trial court by anyone.

THE FLAWS

The flaws in the pfocedure for indigents' appeals are
obvious.

First, two days is simply too short & time to get notice
out. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait until Monday to send
the mail. :

Second, why is notice to the court. reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, although this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contest providing
a statement of facts for no additional compensation. Although
paid a regular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). In criminal cases, T.R.App.P. 53(j) (2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund. '

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a) (1), 46. No notice is
required to be given to the court reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes against the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."™

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. BAmend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter. "

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
following the semi-colon ("otherwise . . ..) and substituting the
following: S

‘"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension."

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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Mr. Thomas S. Morgan
February 9, 1989
Page 6

4. Instead of proposing that no bond or affidavit be
flled (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request <o waive bond.)

5. BAmend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shall be taken of the estimated cost of preparing
‘a statement of facts and transcript."®

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(j) 1), covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so
without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. 1If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else ]ntPIeStEd in this issue
at a mutually convenient gime.

Very truly yours,
MARY MANSFIELD CRAFT
MMC/cm

P.S. Oral arqgument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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Mr. Thomas S. Morgan
February 9, 1989
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cC:

ccC:

Mr. Robert O. Dawson
University of Texas
School of Law

727 E. 26th St.
Austin, Texas 78705

Texas Supreme Court

Civil Rules Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building '
Austin, Texas 78711

00

o
15

35



Rules Committee - Memo -2-

On the criminal side, we no longer impose a fifty page
limitation on briefs. , ——

AAlso, optionally, add to the ccmﬁent "conformably with Rules
74(h) and 136(e)," so that comment would’read:

COMMENT TO 1990 CHANGE: To provide for a maximum length

for amicus curiae briefs conformably with Rules 74(h)
and 136(e). :

After headings for sections twelve, thirteen and
fourteen, insert:

SECTION § TEN. SUBMISSIONS, 0 ARGUMENTS AND
OPINIQ [IN THE COURT OF CRIMINAL APPE{\LS]
HC

. 8

cc: Chief Justice Thomas R. Phillips
Justice Nathan L. Hecht

Luther H. Soules III, Chairman ;"
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LHS

MEMO

SCAc oy
TLHP Sutl (3)

. TO: ALL JUDGES zi;f"""

FROM: SAM HOUSTON CLINTON, Rules Cdmmittee Chair
RE: Recommendations on SCAC proposed TRAP amendments
DATE:  JUNE 23, 1989

The Rules Committze recommends that the Court adopt all
proposed amendments to Texas Rules of Appellate Procedure
attached to a June 12, 1989 memorandum to all members of the
Supreme Court Advisory Committze £from Luthar H. Soules III,
Chairman, but with the following modifications.

Rule 1: Add to the last sentence "who requests it," so that
the sentence would read: )

When an appeal or . original proceeding is docketed, the
clerk shall mail a copy of the court's local rules to
all counsel of record who requests it.

"To provide prosecuting attorneys and criminal defense attorneys
located and regularly practicing within the district a copy of
local rules every time a cause is docketed in which one is
counsel is redundant and, frankly, wasteful.

Rule 20. Begin the first bracketed sentences with "In civil
cases," so the sentence would read:

In civil cases, an amicus curiae brief shall not exceed
50 pages in length, exclusive of pages containing the
table of contents, index of authorities, points of
error and any addendum containing statutes, rules
regulations, etc.
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HELD oveR FRom May &b-3] Meeting

Rule 13. Effect of Signing of Pleadings, Motions and Other
Papers; Sanctions

The signatures of attorneys or parties constitute a

certificate by them that they have read the pleading, motion, or

other paper; that to the best of their knowledge, information,

and belief formed after reasonable inquiry the ‘instrument is not

groundless and brought in bad faith or groundless and brought for

the purpose of harassment. Attoﬁ M / ? 19

a fictitious suit as an experi / .

court, or who shall file any fic ) o
such a purpose, or shall make st 1y
know to be groundless and false, a
delay of the trial of the caus a
contempt. If a pleading, motioi ) n
violation of this rule, the cour'l n

initiative, shall impose .sanctioni

upon the person who signed it, a r\epresented party, or both.
Courts shall presume that pleadings, motions, and other

papers are filed in goq__d faith. | No sanctions under this rule may

be imposed except for ‘good cause, the particulars of which must

be stated in the sanction order. “Groundless” for purposes of

this rule means no basis in law or fact and not warranted by good

faith argument for the extension, modification, or reversal of

existing law. THE/¢PUry/naY /Hor /Inpose /sAReLiong /Eoy /VIPIALIOH
OF /YRIE [¥ALe [1E] [PETOYE [ERE [3OYR /Y /AFLEY I EHE [ EBUFE [akSs /4
ASLEYIIRALLON/ BF/ SALH/ FLISLALLION/ BF /DY LSV LD/ hE/ SRPLYALISN/ S/ L
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HELD OVER FRom MAY Ab-3] Meeting

Rule 13. Effect of Signing of Pleadings, Motions and Other
Papers; Sanctions
The signatures of attorneys or ©parties constitute a
certificate by them that they have read the pleading, motion, or
other paper; that to the best of their knowledge, information,
and belief formed after reasonable inquiry the-instrument is not
groundless and brought in bad faith or groundless and brought for
the purpose of harassment. Attorneys or parties who shall bring
a fictitious suit as an experiment to get an opinion of the
court, or who shall file any fictitious pleading in a cause for
such a purpose, or shall make statements in pleading which they
know to be groundless and false, for the purpdse of securing a
delay of the trial of the cause, shall be held guilty of a
contempt. If a pleading, motion or other paper is signed in
violation of this rule, the court, upon motion or upon its own
initiative, shall impose sanctions available under Rule 215-2b,
upon the person who signed it, a represented party, or both.
Courts vshall presume that pleadings, motions, and other
papers are filed in goq@ faith.. No sanctions under this rule may
be imposed except for‘good cause, the particulars of which must
be stated in the sanction order. “Groundless” for purposes of
this rule means no basis in law or fact and not warranted by good
faith argument for the extension, modification, or reversal of
existing law. TH¢/¢pUry /nay /oL /Inppse /2ARELions /EoY /Y IIALIN
i /¥R ey [1E] [PeEPYE [LYe [PPLW /ARy [AFEEY [Lhe /EPUrE /HaKes /4
ASLEFRIRALLON/ BF/ SUSH/ Y LOTALLON/ BF [ BY LY [ £D/ ERE/ SADIY AL LS/ B Eh
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EYLIAL/¢PULLS & [DIERAYY /BOVEE ] [WALEREYEY [ ELY L [ PELUY S/ [ Lid [ pEE S F
IRg /BAYLY [VWIXRAYAVE /Y /< $hdd [Ehé /DIEARING/ [HPLidn/ /By [pLhey
PAPEY [ /oY [ PEEEPALYG /DPYELOH [YREYEOF /D [t Ne [ EALLAEACLIOT / BF [ E1het

¢oViY¥/ A general denial does not constitute a violation of this
rule. The amount requested for damages does not constitute a

violation of this rule.
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KENNETH W. ANDERSON. JR.
KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
SARAH 8. DUNCAN

MARY 5. FENLON
CEORCE ANN HARPOLE
LAURA ‘D. HEARD
RONALD J. JOHNSON

REBA BENNETT KENNEDY
PHIL STEVEN KOSUB
CARY W. MAYTON

J. KEN NUNLEY

JUDITH L. RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC ). SCHNALL®
LUTHER H. SOULES 111
WILLIAM T. SULLIVAN
JAMES P. WALLACE ?

Mr. Frank L. Branson

Law Offices of Frank L.

LAW OFFICES

SOULES & WALLACE

ATTORNEYS - AT~ LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR .
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

June 5, 1989

Branson, P.C.

2178 Plaza of the Americas
North Tower, LB 310

Dallas, Texas

‘Re:

75201

Dear Mr. Branson:

Proposed Change to Rule 13

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

Enclosed please find a copy of a letter sent to me by

Mr. David J. Beck regarding changes to Rules 13.
to report on the matter at our next SCAC meeting.

the matter on our next agenda.

Please prepare
I will include

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Honorable Nathan L. Hecht
Honorable Stantgnmggmberton

AUSTIN TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-551
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201
600 LEOPARD STREET, CORPUS CHRIST], TEXAS 78473

(512) 883-7501

SOULES III

60240

TEXAS BOARD OF LEGAL SPECIALIZATION
1 BOARD CERTIFIED CIVIL TRIAL LAW
t BOARD CERTIFIED CIVIL APPELLATE LAW
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW



/ [dJ M,
FULBRIGHT & JAWORSKI 50‘%4@ @w{d—«

i301 McCKINNEY

HousToN, TExAs 77010 HOUSTON
WASHINGTON, D.C.
AUSTIN

. SAR/ANTON:

TELEPHONE: 713/651- 5151 X(L D w °
TELEX: 76-2829 X oow

TELECOPIER: 713/651-5246 ZURICH

FULBRIGHT JAWORSKI &
ReEAvts McGRATH

NEW YORK
LOS ANGELES

May 31, 1989

Re: Supreme Court Advisory Committee

Mr. Luther H. Soules, III
Soules & Reed

800 MIlam Building

San Antonio, Texas 78205-1695

Dear Luke:

At our next meeting, I would propose that the
Committee consider suggesting to the Texas Supreme Court an
amendment to Rule 13 of the Texas Rules of Civil Procedure.
You will recall that when Tex. R. Civ. P. 13 was last amended,
there were numerous inclusions that made Rule 13 materially
different from its federal counterpart, Fed. R. Civ. P. 11.
While reasonable minds can differ as to the necessity for some
of those inclusions, my concern is with the provision that
allows an offending party 90 days after the court has .
determined that a violation has, in fact, occurred to withdraw
with impunity the offensive pleading, motion, or other paper.

I have had several recent experiences in which this
provision has been invoked to the serious detriment of my
clients. As we know, the purpose of Rule 13 (and its federal
counterpart) is to deter the making of frivolous claims and
filings by plaintiffs.and defendants. Obviously, the Rule
cannot have that effect if a party is permitted to file an
offensive pleading, have a court conclude that the Rule has
been violated, and then, to avoid sanctions, merely withdraw
the offensive pleading within 90 days. My most recent
experience illustrates the point. I represented a law firm
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Mr. Luther H. Soules, III
May 31, 1989
Page 2

that was named as a defendant because the primary defendant was
insolvent. The allegations against the defendant law firm had
no basis in law or fact and after the taking of certain
discovery and the filing of a motion for sanctions pursuant to
.Rule 13 by me, the plaintiffs non-suited their claims.
Unfortunately, our client had incurred substantial attorneys'
fees in defending the frivolous claims against them. I doubt
that the suit ever would have been filed against the defendant
law firm if our general sanctions rule did not contain the 90
day provision; or, if the lawsuit would have been filed in the
face of a Rule 13 without the 90 day provision, the defendant
law firm would have at least had the opportunity to recover its
attorneys' fees and costs incurred as a result of the clear
violation of the Rule.

My suggestion therefore is that the TEX. R. CIV. P. 13
be amended to delete the following sentence:

“"The court may not impose sanctions for violation
of this Rule if, before the 90th day after the
court makes a determination of such violation or
prior to the expiration of the trial court's
plenary power, whichever first occurs, the
offending party withdraws or amends the pleading,
motion or other paper, or offending portion
thereof to the satisfaction of the court."

DJB/st

cc: The Honorable Nathan L. Hecht
5th District Court of Appeals
County Courthouse
Dallas, Texas 75202

3766B
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HELD OUER FROM MAY k-3

Po
MICHAEL D. SCHATTMAN ‘
DISTRICT JUDGE @
348+ JUDICIAL DISTRICT OF TEXAS "
TARRANT COUNTY COURT HOUSE
FORT WORTH, TEXAS 76196-0281 "
PHONE (817 877-2715 A
November 30, 148/
Doak Bishop
Hughes & Luce
2800 Momentum Place
1717 Main Street
Dallas, Texas 75201
\
‘Re: Direct Actions Againsd Insurers

and Rule§ 38(c)and 51(B), T.R.C.P.

Dear  Doak:

I received your note of the 19th with memo: correspondence
today. An incorrect zip code and the vagaries of the county's
in-house mail service are the culprits.

The memo from Eddie Molter to Judge Robertson of. October 30 1986
is incomplete. I received paces 1, 3, 5 and 7. What about the
others? 1Is the Chuck Lord memo to Judge Wallace only a single
page? Can you help on this? Can Broadus?

I am sending a letter out to some selected practitioners and
academics soliciting their views. It would seem from the memos
that a rule change alone would not be enough to usher in direct
actions. This would be such a big change in our practice it
‘should be approached cautlously.

I am copying Broadus Splvey, Luke Soules and the members of the
COAJ "think tank" subcommittee. I would like to. send my fellow
think tankers copies of the complete memos. I will send you,
Broadus and Luke copies of anything my letter generates.

Very/itrualy yours,

Mlichael D. Schattman
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KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHARLES D. BUTTS
ROBERT E. ETLINGER
MARY S§. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD J. MACH
ROBERT D. REED

HUGH L. 5COTT, IR.
DAVID K. SERC!

SUSAN .C. SHANK
LUTHER H. SOULES I1ii
W. W. TORREY

Mr. Sam Sparks
Grambling and Mounce
P. O. Drawer 1977

El Paso, Texas

Re: Tex.

Dear Sam:

Civ.

LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
(512) 224-9144

December 9, 1987

79950~1977

P. 38(c) and 51 (b)

WAYNE 1. FACAN
ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

I have enclosed a letter sent to me through Michael D.
Schattman regarding Rules 38(c) and 51(b).

report on this matter at our next SCAC meeting.

the matter on our next agenda.

Please prepare to
I will include

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHS/hjh
SCACII: 003
Enclosure

cc: Justice James P. Wallace

Mr. Michael D.

Schattman

ER/H. SOULES III
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KENNETH w. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHARLES D. BUTTS
ROBERT E. ETLINCER
MARY 5. FENLON

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD . MACH
ROBERT D. REED

HUCH L SCOTT, IR.
DAVID K. SERGI

SUSAN C. SHANK
LUTHER H. SOULES i1l
W. W. TORREY

LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205
(512) 224-9144

. October

23,

1987

WAYNE 1. FACAN
ASSOCIATED COUNSEL
i
TELECOPIER
(512) 224-7073

Honorable James P. Wallace
Justice, Supreme Court of Texas
P.O. Box 12248

Capitol Station

Austin, Texas 78767

Dear Justice Wallace:

At the request of Broadus Spivey made at the SCAC session of
June 27, 1987, I appointed a Special Subcommittee to study TRCP
38(c) and 51 (b) which deal with the same subject, i.e. "direct
actions."” That committee consists of Frank Branson, Franklin
Jones, and Broadus Spivey, who are to work with Sam Sparks (El
Paso) who is the Standing Subcommittee Chair for Rules 15-166a.

The work of this subcommittee on these rules will likely be
one of the leading studies for the proposed rules admendments to
be effective January 1, 1990.
requesting that Doak Bishop, Chairman of the COAJ for the ensuing
year, set up a similar special subcommittee to investigate these
rules to determine whether today in Texas direct actions should
be permissible under the Rules of Civil Procedure.

I hope this sufficiently responds to your inquiry.

LHSIIY/tct :
Xc: Mr. Doak Bishop
Chairman COAJ

Mr. Frank Branson
Mr. Franklin Jones
Mr. Broadus Spivey
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SPIVEY.

BROADUS A. SPIVEY
BOARD CERTIFIED!
PEREONAL INJURY TRIAL LAW

DICKY GRIGG
BOARD CERTIFIED¢
, PERSONAL INJURY TRIAL LAW

PAT KELLY
BOARD CERTIFIEDt
PERBONAL INJURY TRIAL LAW

PAUL E. KNISELY

OF COUNSEL
dJ. PATRICK HAZEL
BOARD CERTIFIEDt
PERSONAL INJURY TRIAL LAW
CIVIL TRIAL LAW

Hon. Sam Sparks
Grambling and Mounce
Texas Commerce Building
P. O. Drawer 1977

El Paso, Texas 79950-1977

Re:
Direct Actions

Dear Chairman Sam:

Special Subcommittee -/TRCP 38(c)/apd 51(b)

Griee. KELLY AND KNISELY
ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

Hil WEST 6™ STREET, SUITE 300 INVESTIGATORS!

JOHN C. LUDLUM
RICK LEEPER

P O. BOX 20|
AUSTIN., TEXAS 7B768-2011
{512) 474-6061

BUSBINESS MANAGER!
'MELVALYN TOUNGATE

November 9, 1987

BAS87.266

Since I have really dropped the ball on this assignment, I need to
call upon you for help in restoring my appearance of reliability.

On June 27, 1987, Luke Soules appointed a special subcommittee to

study these rules.

The subcommittee consists of you as chairman,

Frank Branson, Franklin Jones, and myself as members.

I inquired of Justice Wallace as to the existence of any briefing
or information that had accumulated with the Supreme Court over a

period of years.

This has been a rather lively topic of discussion

in the legal community ever since I have been practicing, and I

knew the Supreme Court had to have some material gathered.

On July

8, 1987 Judge Wallace forwarded to me copies of research done on

the subject.

tomorrow." Now,

Like a good committee member,
"manafna" has come.

I procrastinated "until

I am forwarding a copy_beEhe material furnished to me by Judge
Wallace and a copy of his accompanying letter of July 8, 1987.

We need to get together,

and that should be without further delay.

It will make you look good to act in a rather hasty fashion while
you can compare your conduct with my speed.
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Hon. Sam Sparks
November 9, 1987
Page Two

Additionally, I have received several inquiries from lawyers who
are not even members of our committee and some from defense
lawyers, too, asking when we were going to move on this issue.
There is more interest than I had thought. I would suggest a
Thursday or Friday meeting in Austin within the next three or four
weeks. :

I apologize to you, Luke Soules, and especially to Judge Wallace,
for my inertia.

Sincerely,

s

Broadus A. Spivey
BAS: jk

C: Hon. James P. Wallace
Mr. Luther H. Soules III
Mr. Frank Branson
Mr. Franklin Jones }
Mr. Doak Bishop, Chairman, COAJ
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS

. JOHN L HILL PO. BOX 12248 CAPITOL STATION
JUSTICES AUSTIN, TEXAS 78711
ROBERT M. CAMPBELL

FRANKLIN S. SPEARS

C. L. RAY

JAMES P. WALLACE July 8, 1987

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
OSCAR H. MAUZY

Mr. Broadus A. Spivey

Spivey, Grigg, Kelly & Knisely
P. 0. Box 2011

Austin, Texas 78768

Dear Broadus:

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

S 16y 011nr¢8

As per your request of last week, I am forwarding copies of
research done by various court personnel into direct action against
insurance companies in Texas. I hope this is of some help to you
and I look forward to your subcommittee report to the Supreme Court

Advisory Committee.

Sin

rely,

-
Jastice

JPW/cw

Ry~
es P. Wallace



26 YaLe LT 99 (1917) piliau

EARLY DEVELOPMENT OF LAW AND EQUITY
IN TEXAS

¥ . :
Burke in his Tract on the Popery' Lows used the famous
dictum o

“There are two, and only two, foundations of law,
equity and utility.” : ) :

In the Texas constitutionﬁ convm§§n of 1845, Thom#s J. Rusk,
the President of the Convention,~paraphrased Burke's dictum
and a text he had learned from Blackstone,‘in these words: -

© “When cases are to be decided, the eternal principles of
. right and wrong are to be first considered, and the next

-

object is to give general satisfaction in the community,”?

He was advocating the employment of juries in equity cases..
He urged that juries were better acquainted with the neighbor-
hood and local conditions and drcumstances than a chancellor
and were generally as competent in suits in equity as in cases
at law. .
“And if twelve men determine against 2 man he does

not go away abusing the organs of the law; he comes to
the conclusion that he is in the wrong.,”

The proposed jury “innovation”—for it was an innovation in
American jurisprudence—was not adopted without strong oppo~
sition, led by Chief Justice John Hemphill, who was Chairman
of the Committee on Judiciary. In the course of his address on
the subject, Judge Hemphill said: ‘

“I cannot say that 1 am very much in favor of either
chancery or the common-law system. I should much have
preferred the civil law te have continued here in force for
years to come. But inasmuch 2s the chancery system,

- together with the common law, has been saddled upon us,
the question is now whether we shall keep up the chancery
system or blend them together. -If we intend <0 keep 1t
up as it is known to the courts of England, of the United -
States, and of many of the states, we should oppose this

'Debates of the Texas Convention, Sess. July 28, 1845, Wm. F. Weeks,
reporter, published by the authority of the convention (Houston, 1846)
P 74 '
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innovation; for I do not know of any alteration which
could be a greater innovation.”?

It will be necessary to recall that Texas declared its indepen-
dence of Mexico on March 2, 1836. .The Constitution of the
Republic of Texas, adopted on March 37, 1836, had provideds
that the Congress of the Republic should, by statute,

“introduce the common law of England, with such modi-
fications as our circumstances, in their judgment, may
require; and in all criminal cages, the ommon law shall
be the rule of decision.” = :

Until such time as the Congress should act in this regard, the
“laws now in force in Texas” were to remain in force. The
convention of 1836 broke up in disorder because of the shocking
news of the fall of the Alamo and the invasion in force of the
Mexican armies under the dictator, General Santa Anna. The
first three congresses of the young Republic were engrossed
largely with war legislation and political measures. On Jan.
20, 1840, the Fourth Congress in terms repealed “all the laws
in force in this Republic prior to the first of Sept., 1836,” (i. e.,
the Mexican and Spanish law, including their common law,
which is essentially Roman) and enacted that,

“the common law of England (so far as it is not incon-
sistent with the constitution or the acts of Congress now
in force) shall, together with such acts, be the rule of
decision in this Republic.”

To the superficial observer, it might seem that in the contest
on this remote frontier, the common law of England had gained
the day over the civil law of Rome by reason of its greater
virility and superior excellence. The colonists who were the
fathers of the Republic of Texas were almost exclusively Anglo-
Saxons, emigrants from the United States. They had come so
recently under Mexican rule that they had neither time, facilities,
nor inclination to become familiar with the Spanish language
and the Spanish jurisprudence. - Even the great Hemphill arrived
in Texas as late as 1838 and acquired his knowledge of the
Spanish law after that date. The wide expanse of country
embraced in the Republic was very sparsely settled (the total

* Ibid., pp. 271-272,
*Art IV, sec 13—
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Population estimated at 20,000), the ox-cart was the usual means

of transportation, Indian rajds and Mexican incursions kept all
the men virtually under arms, and the population were put to jt
to produce enough from the soil to keep alive. The simple fact
is the early Texans neither gave nor could give any discriminat-
ing thought to their system of Privaté law. , This question was
overshadowed by the greater public questions of the maintenance
of independence, of annexation to the United States, of public

land graats, and slavery, - Besides, after their experience with

the records of which were written in their own tongue. Had

the local conditions been different then, it is possible Texas like -

Louisiina, could have been cited by Dr. Hannis Taylor as a
striking corroboration of his thesis that, :

“out of this fusion of Roman private and English public

law there is arising throughout the world 2 new and com-

Posite state system, whose outer shell is English constity.

tional law, including jury trials in iminal cases, and
. whose interior code is Roman private law.”s

Itis a fact, however, that the Republic of Texas retained much
of “the law as it aforetime was.” .

Having adopted the English common law as “the rule of deg-
sion,” the Congress proceeded immediately by various statutory
caactments to introduce important modifications of the common
law. The Spanish community system of marital Property rights
Was retained®; common-law rules as to succession were replaced
by the civil-law rules®; the laws? exempting property, including
the homestead, from forced sale were taken from Spanish proto-
types®; the doctrines of the common law as to the estates arising

‘ Address before the Texas Bar Association, Proceedings (1914) p. 178
. "Act, Jan. 20, 1840,

*Acts, Jan. 28, 1840, and Feb. 5, 1840

'Acts, Jan 25, 1839, ‘and Dee. =2, 1840,

¢ Sayles, Eorly Losws of Texas, Introduction by Judge Willie, P. vi

Dillon, Lows ond Jurisprudence of Englond ond America, p. 360, writes:
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under 2 mortgage were entirely disregarded in the act of Feb,. S,
1840, providing for the foreclosure of mortgages on real and per-
sonal property to satisfy “the lien created by the making of the
mortgage”; the common-law rules as to the assighment of choses
in action were abolished, as were also livery of, seisin and com-
mon-law formalities in conveyancing.® The act of Jan. 28, 1840,
on wills retained the legitime and other features of the dvil
law; and most sweeping of all, the act of Feb. 5, 1840, expressly
discarded the entire common-law system of pleading -an

v -

i . ﬁ"" ’
“that the proceedings in all civil suit shall, as heretofore,
be conducted by petition and answer,®  © @ ° .

In the interval between the enactment of the last mentioned
act and the constitutional convention of 1845, and in the face
of the rejection of the common-law system of pleading, various
statutes were enacted which referred in terms to the twofold
jurisdiction of law and chancery. The very act of Feb. 5, 1840,
which preserved the former simple system of “petition and
answer”—a system to which the artificial distinction between
actions at law and in equity was wholly foreign—contzins 2 clause
providing thae, . y

“in every divil suit in which sufficient matter of substance
may appear. upon the petition to enzble the court to
proceed upon the merits of the Quse, the smt shall
not abate for want of form; the court shall in the first
instance endeavor to try each cause by the rules and
principles of law; should the cause more properly belong
to equity jurisdiction, the court shall, without delay, pro-
ceed to try the same according to the principles of equity.”

This is a general exemption statute. The distinctive provision that the
homestead owned by a married man could not be alienzted by him without
the consent of his wife first appeared in the constitution of 1845 by vote
of the convention taken Aug. 5, 1845, It was debated in the convention
as 2 matter of first impression.

*Act, Jan. 25, 1840,

et ur v. Know (1886) 67 Tex 200, 204 It is not within the scope of
this arzicle to indieate ail the numerous changes in the common law made
by constitutional or "STAtutory enactment, such as the abolition of dower,
curtesy, primogeniture, estates tail, outlawry, trial by wager of battle,
and wager of law, modifications as to the law of libel, ete. .
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LAW AND EQUITY IN TEXAS 703

It was of this passage that the supreme court of .the Republic
said: -~ .

“A bhundred judges, in almost any conceivable case,
might differ in some degree as to its interpretation and
exact function.”1 ’ :

They suggested that the district judge try.each cause as at law,
and “if he cannot succeed in the effort, then ascend the woolsack

and chancel it.” Other later statutes of the Republic recognized-:

the distinction between actions at law and in equity and added
to the perplexity of the-courts in their efforts to harmonize the,
civil and the common-law systems,* &~ S

This state of confusion called for fundamental treatment and
the constitutional convention of 1845 supplied it. Upon the
initiative of Hemphill and Rusk, the following provisions were
written into the Constitution of Texas™:

“The District Court shall have original jurisdic-
tion . . . . of all suits, complaints and pleas whatever,
without regard to any distinction between law and equity,
when the matter in controversy shall be valued at, or
amount to, one hundred dollars exclusive of mterest; and
the said courts, or the judges thereof, shall have power to
issue all writs necessary to enforce their own jurisdiction
and give them a general superintendence znd control over
inferior jurisdictions,’3#

¥ Whiting v. Turley (1842) Dallam (Tex.) 453

™ The act of Feb. s, 1840, o regulate proceedings in civil suits: sec. 2,
as to costs “in any cause whether at law or equity,”

The act of Feb. 5, 1840, on admission to the.bar: sec. 2, admitznes
“to practice law in-all the courts of law and equity.” .

The act of Jan. zs, 1841, to empower the judges of the district conrts
to submit issues of fact to 2 jury “in chancery cases,” sec 7. )

The act of Feb. 5, 1841, on Lmitations: sec. S, to the effect that “no bill
of review shall be granted to any decree pronounced in equity after two
years.” :

The act of Feb. s, 1841, on sales by “courts of chancery.™

These instances bear out Rusk’s statement made in the convention of
1845: “Now, sir, the legislature has brought all things iato confusion.
‘Immediately after the revolution it was determined that one court should
have jurisdiction over all cases, rejecting the mseless distinction between
law and equity, which has since grown uwp.” Debates, p. 274

®Art IV, sec 10

*Tbe proposal to create “separate chancery courts™ was voted down
in the convention. Jowrnal of the Conzention, p. 191, :

As to whether Texas or New York -is entitled to the credit of ‘being
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Despite this clear-cut abolition of a dual jurisdiction emigrant
legisiators and. judges, steeped in the notions of their early legal
training in common-law states and unfamiliar with the civi] law,
continued, as in the period from 1840 to 1845, to introduce into
the jurisprudence of Texas occasional fragments of the commons-,
law system.*® This tendency disappeared 4s the indigenous sys-
tem evolved and bench and bar became ‘better acquainted with
it Apart from the special statutory action of trespass to try
title for the recovery of land, it is recognized that there is in
Texas but one form of civil action- for the enforcement of
Private rights of whatever nature, .y ; ’ '

To abolish the common-law forms”“of action (including the
chancery system) and yet retain the common law of England

‘as “the rule of decisién” s like trying to remove the motor

nerves from a living being and leave the sensory nerves intact.
The operation has not been successful in Texas.

Mr. Pomeroy asserts that the adoption of the system of code
pleading, :

“bas not produced, 2nd was not intended to’ produce, any
alteration of, nor direct effect upon, the primary rights,
duties and liabilities of persons, created by either depart-
ment of the municipal law. . . . The codes do not
assume to abolish the distinctions between “law’ and

‘equity’ regarded as two complementary departments of
the municipal law."¢

The remark is not applicable to Texas. Texas has never been
2 “code state” nora “quasi-code state.”1r JItg system of plead-
ing arose out of the civil law as truly as did that of Lonisiana 2

the first state in the Union to adopt- the blended system, see the Report
of the Texas Bar Association Committes reproduced-in (1896) 30 A, L
Rev, 813 M. Sayles’ remark (35id., p. 825) is suggestive: “As Texas
never was 1 common-law state it caanot be said that she was the first
to abolish the common-law System of practice, but it is the vexy highest
evidence of the hard common sense of the pioneers of Texas that they
retzined these admirable features of the civil law.”

*CL. Blumberg v. Mouer (1873) 37 Tex 2; Grassmever . Beeson

(18s7) 18 Tex. 753, 766; New York & Tesas Land Company v. Hylond

-
29

(1804) 28 S. W. (Tex.) 206, 214
» Code Remedies (4th ed) sec 8

~So classified by Mr. Hepburn in his valuable article, The Historical

i Anglo-Americon Legal History, Vol. I1, . 672. :
* John C. Townes, Pleading in the District ond County Courts of Texas
(ad ed) pp. 84, 85
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Moreover the constitutional abolition of the distinction between
law and equity in the administration of justice in the Texas
courts is not limited in terms or by right interpretation to the
mere abolition of the distinction between legal and equitable
procedure.3® Unfortunately, the opinions of the appellate courts

stll abound in loose references to “legal” titles and “equitable”

titles (though the latter are said to be as “potent” as the for-

mer); the statutory action of trespass to try title is declared-

“essentially a legal action” ;. the plea of limitation under the
statute is denominated a2 “legal defense,” z2nd so on. Over,
against these we get an oceasional trenchant pronouncement like
Hemphill’s in Bennett v, S pillars >

“If the rules and principles arising from the antago-
nisms of the common law and equitable jurisdictions were
thoroughly extirpated from the mind the provisions of
legislation and the decisions and practice of the courts
would become more harmonious and more in accordance
with our system of judicial procedure.” -

The English common-law system has been further mutilated in
Texas by many statutory enactments and by the adoption of
important fractions of a rival system so that its inner harmony is
destroyed. Moreover, the Texas courts have not hesitated to
declare the rules of the common law inapplicable to our conditions
and inconsistent with our usages.® Doubts have also recently
arisen as to what is meant by the expression “the common law of
England” in the Act of 1840 quoted above. In The Indorse-
ment Cases,*® decided in reconstruction days by a supreme court
appointed by Major-General Grifin and commanding Ettle respect
in Texas, it was held that the law merchant constituted no part
of the Iaw of Texas because it was 10 part of the common law,
i. e, the *ante-statute law of England.” The Court of Criminal
Appeals—the court of last resort in all criminal cases—by a vote

* Homilton v. Avery (1857) 20 Tex 612: “A subsisting equity, by the
laws of this state that recognize no distinction between law and equity
either in rights or their judicial preservation, confers a right of property
byusmngasancﬁcnuthatwhich exists by a right purely legal”

® (1852) 7 Tex. 600, 6oz,

= Stroud v. Springfield (1856) 28 Tex. 649, 666; Pace v. Potter (3893)
85 Tex 473; Robertsom v. State of Tesas (1911) 63 Cr Cr. App.
(Tex.) 2165 Clarendon Land Co. v, McClelland Bres. (1893) 8 Tex:
179, 18s. )

® (1859) 31 Tex. 693.

23
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of two to one held in 1911 that Texas has adopted also the
English statutes in aid or amendment of the common law; passed
before the emigration of our ancestors.® In 1013, the’Supreme
Court of Texas in holding that cohabitation was nécessary to
constitute a common-law marriage announced that, "7

“the common law of England adopted by the ‘Congress
of the Republic (of Texas) was that which was declared
by the courts of the different states of Lthe United
States. . . . . The decisions of the courts of those states
determine what rule of the common law of England apply
to this case. The effect of the act of 1840 was not to
introduce and put into effect the body of the common law,
but to make effective the provisions of the common law
so far as they are not inconsistent with the conditions
and circumstances of our people.” .

Thus, the English decisions are not controlling as to the common
law in Texas. The doctrine of stare decisis receives a body blow.
A maze of sources is now to be drawn upon. The common
law is not uniform throughout the states. Some have adopted
the “ancient common law”; others the common law with refer-
ence to specific dates, with or without the statutes passed in
amendment thereof; others, like Texas, without reference to
any date®® None have retained it without important modifica-
tions.

The upshot of the whole matter is that our complex juris-
prudence in Texas has become 2 storehouse of authorities for any
rule the courts deem suited to our peculiar conditions and to the
exigencies of any particular case, so 2s to assure to the litigants
substantial justice. The simplicity and flexibility of the Texas
system of pleading, and the variety and complexity—not to say
confusion—in the sources of our rules of substantive law have
had the effect of freeing the Texas courts largely from the
restraints of outworn distinctions and rigid classifications and
reasonings of the remote past and lifting them into the clearer
atmosphere of a living law which is more nearly the reflection
of the economic and social ideals of our time. The jurispru-
dence of Texas to-day is essentially 2 system of Freirecht. Vari-
ous factors have operated to make it such. It is a fatal mistake

* Robertson v. State of Tesas, supra.
™ Grigsby v. Reib et ol (1913) 105 Tex. 507.
® CL (1016) 16 Cor L. Rrv. 499, note.
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“In civil matters, where there is no express law, the
Judge is bound to proceed and decide according to equity,
To-decide equitably an appeal is to be made to natural]
sl?lw and reasom, or received usages, where positive law is

ent.” '

We frequently find such expressions as these:

“The moral sense of what is enjoined by equity and good
conscience must be exceedingly obtuse to suppose that
such flagrant injustice would receive the slightest counte-
nance from any judicatory however organized ™=

“It appears, then, that the Lability of the defendant
must result frotm the facts of the case, and not from the
averments of the petition. If the Ppossession of the defend-
ant be wrongful, in the popular acceptation of the term,
if it be inequitable and unconscientious . . . . he should
n all cvents be responsible for the value of the property.”®

addresses urgently advised the young jurist to pay little attention to the
refinements of the law, to decide the canses submitted to him upon the
broad basis of conscience and his conception of right and wrong, and
they assured him he would be seldom' reversed o

¥ On Dec 18, 1837, Messrs. Jack aand Kaunfman were appointed by the
Texas Congress to.draft a code of laws, but the Republic bhad no Law
books and they made no progress. On Jan. 23, 2839, $1,000.00 was appro-
priated for books for these commissioners, Whether they got the books
or not is not known, They failed to submit a2 code .

* Hunt v. Turner (1853) o Tex. 385, -

* Porter v. Miller (1852) 7 Tex. 458, 479, opinion by Hemphill
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toward formalism, we have had in Texas from the very begin-
ning 2 jurisprudence founded upon 2 “natural law with a
variable content.” . R
Besides the variety and richness of the sources of‘our juris-
prudence, and the direction given by early precedents, the per-
sonnel of the judiciary has had much to do with the freedom
of our jurisprudence from scholastic subtleties and slavish ven-
eration for the ancient landmarks of the law. We certainly can-
ot complain of any Weltfremdheit on the part 6f our judges.
All judicial offices in Texas have-generally been elfetive and for
comparatively short terms.*. During the Republic the supreme
court was composed of a chief justice, elected by the joint vote
"of both houses of Congress, and the several district judges as
associate members. The judges of the Texas appellate courts
have been drawn chiefly directly from the bar, at which they
bad achieved such success as brought them into prominence.
Taken thus from the body of the people and dependent upon the.
suffrage of the people for re-election, it is unreasonable to sup-
pose .that the judges would consciously seek to bring about any
estrangement between the people and the law. Furthermore,
the overwhelming majority of the Texas judges, trial and appel-
late, have lacked and do lack a systematic law school education.
Of the present membership of the two highest courts in Texas,
not a single man has even attended 2 law school. After a
painstaking search through available published and unpublished
biographies, I find that only five of the sixty-six members of
the Supreme Court of Texas graduated from a law school of
any sort. Court opinions aside, not one has ever published a
work of constructive legal scholarship. This is, of course, no
reflection on their native ability nor necessarily on their learn-
ing. But it will not be held unbecoming in me, I am sure, to
say that as 2 rule the opinions of the appellate courts in Texas
do not disclose such an acquaintance with legal .istory, legal
philosophy, and the science of jurisprudence, or such degree
-of “discrimination in the use of the expository authorities”s
as one should expect. from schooled jurists. It is vital that only

*The only exceptions occurred in the brief intervals 1845-1850 and
3873-1876 when members of the supreme court were to be appointed by
the Governer. . :

® Cf. Dexn Wigmore's trenchant criticisms in The Qualities of Current
Judicizl Decisions (1915) 9 Irx. L. Rzv. s20.
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and freedom as ours, The appellate courts of Texas are now
turning out about 1,800 published opinions.a ‘year—no other state

such an output. We have had—and, are’ stil] bhaving—3
rough, blundering, frontier sort of justice. _There has been much
talk the past two years of “la reform” “In Texas, which means

in this country, we may have 2 more constructive part in .px'e-'~

serving the true principles of the law and keeping its evolution
in right lines Meantime, in barmony. with or in defiance to
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MEMORANDUM

TO: Judge Wallace

FROM: Chuck Lord

DATE: January 29, 1987

RE: Direct Action Against Insurer and TEX. R. CIV. P. 38(c)

The general common law rule is that no ‘privity exists between an
injured person and the tortfeasor's ligbility insurer; ‘therefore
the -injured person has no right of action directly against the
insurer and cannot join the insured and the liability insurer as
co-defendants. In some states, statutes have been enacted enabling
an injured party to proceed directly against the liability insurer.
In one state, Florida, the court created a common law right of
direct action; however, this common law right was promptly super-
seded by legislative action. No other state has followed the
Florida Supreme Court.

The creation of a right of direct action against an insurer is
not simply a matter of repealing the prohibition against joinder,
TEX. R. CIV. P. 38(c), although clearly this would be the logical
first step. The next impediment is the "no action" clause con-
tained in the contract between insurer and insured. This clause
prohibits legal action against the insurer until a Jjudgment
against the insured has been rendered. Here is the typical
clause:

LEGAL ACTION AGAINST US

No legal action may be brought against us
until there has been full compliance with
all the terms of this policy. In addition,
under Liability Coverage, no legal action
may be brought against us until:

1. We agree in writing that the covered
person has an obligation to pay; or

2. The amount of that obligation has
been finally determined by judgment
" after trial. -
No person or organization has any right
under this policy to bring us into any
action to determine the liability of a co-
vered person.
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In Kuntz v. Spence, 67 S.W.2d 254 (Tex. Comm'n App. 1935, holding
approved), the court concluded that the no-action clause did not
violate public policy.

Finally the court must consider what important public policy is
furthered by permitting joinder of the insurer and whether it is
properly a decision for this court or the legislature. Other
states, with the exception of Florida, have deferred to the
legislature. | '

The argument for changing Rule 38(c) is-that the insurance compa-~-
nies at present benefit from a double standard, the insurance
company may control- the defense of its insured, yet cannot be
named as a party defendant. 1In point of -fact, the insurance
company does not benefit from this percgived-"double standarg"
because as the price for control the irsurer’'is bound by the
judgment against its insured. : S

Even if the court is convinced that under modern practice no
prejudice will be injected into the suit by joinder of the insurer,
the second reason for non-joinder, relevance, appears to be as
valid today as it was 40 years ago. That is, whether an alleged
tortfeasor has insurance is wholly irrelevant to any issue in the
liability action. '

I doubt that much is to be gained by joining insurance companies
in liability suits and such joinder may complicate such cases.

For example, at present an insurance company may face a real
dilemma when it believes that the suit against its insured. is
excluded from coverage under the policy. If the insurance company
rejects coverage and declines to defend, it does so at great risk.
It cannot intervene in the liability suit and litigate coverage.
See State Farm v. Taylor, S.w.2d (Tex. App. - Fort Worth
1986, writ ref'd n.r.e.) (C-5419). If, however, the insurance
company is properly a party in the liability suit, then arguably
it could raise and litigate policy defenses in that same suit
greatly complicating and protracting such litigation.

Attached to this memo is a memorandum prepared for Judge Robertson
on the subject of direct action against insurers. It does a good
job of setting out where Texas and the other states are at present
on this issue. See also 12A Couch on Insurance Second § 45:784

et seg., and Appleman, 8 Insurance Law & Practice § 4861 et segq.

/ .
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MEMORANDUM

TO: Judge Robértson

FROM: Eddie Molter
DATE: October 30, 1986
RE: Direct Action Against Insurefj

A. "Background on Texas Law

Early Texas cases held that an insurer might be joined as a
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W..534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref'd) (following the rule that joinder is -
proper when the causes of action- grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance); Monzingo v. Jones, 34 S.W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ) (same Tut also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comm'n App. 1935,
opihion adopted) started a trend toward holding that "no action®
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v.. Spence, 67
SW.2d 254 (Tex. Comm'n App. 1934, holding approved): Grasso v.
Cannon, 81 S.W.24 485 (Tex. Comm'n App. 1935, opinion adopted);:
American Fidelity & Casualty Co. v. McClendon, 81 S.W.2d 493
(Tex. Comm'n App. 1935, opinion adopted); Seaton v. Pickens, 87
S.W.24 709 (Tex. Comm'n App. 1935, opinion adopted).

In Xuntz, 67 S.W.2d at 255, the ‘court, in talking about a no
action clause, said that it pPrevents the casualty company from
-being bound

as for primary liability to an injured party so
-that it can be sued alone prior to a‘ judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
[I)t fully guards against such suit. If there.
is ‘a2 reason why such provision ih the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.

The court also gave another reason for prohibiting direct
action. It said:
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(1]t is certainly very important to the insurance
company that it not be sued with the insured.

In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if they
know the loss is ultimately to fall on an
insurance company.

Id. at 256.

. The court in Seaton, 87 S.W.2d4 at 7ii, went even further.
It said:

The policy in the instant casé'does,not Provide-
in terms that no action shall Jse brought on it
until after judgment in favor of the injureqd !
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured. :

Therefore, it seems a "no action" clause may not be necessary to
Prevent direct action.

 Furthermore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 911a, § 11 (Vern. 1964)" (Ssuch
policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insureg
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13
(Vern. 1964) (the obligor therein will pay to the extent of the
face amount of such insurance policies and bonds all judgments
which may be recovered against the motor carrier....)

In Grasso v. Cannon Ball Motor Frej ht Lines, 81 S.W.248 at
484-85, the court emphasized the language "will pay all judgments*®
in concluding that the statute barred direct action. It said:

In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit by-an
injured party against the insurance company a
"judgment" against the truck operator, and no
authority for a suit against such insurance
company is authorized or has any-basis whatever.
unless and until there is a judgment.

Id. Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow -insurance companies -~«: to be sued in the same suit with
the motor carriers or operators." 'Id. at 485. See also American
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Fidelity, 81 S.W.2d at 495:; Elliot v. Lester, 126 S.W.24 756, 758
TTE;T—E%V. App. - Dallas 19239, no writ) ("The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
#eneficial convenience of the insurance companies.")

In addition, the rules of civil procedure prohibit joinder
of a2 liability or indemnity insurance comparny unless the company
is by statute or contract directly liable.to the injured party.
Tex. -R. Civ. P., Rules 50(b), 97(f). See also Webster v. Isbell,
100 S.W.2d 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made. a beneficiary of the
insurance contract by statute or the terms. of the policy). Of
course, such a rule leaves open an avenug for .joinder in the case
of required policies if the court holds that the Policy provides
for direct liability. '

B. Compulsory Insurance and Direct Action in Texas

"When ... insurance is required by a statute or ordinance,

the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person."”

not., 20 A.L.R.2d4 1097 (1951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
(Tex. 1983) ("There is no guestion in our minds that the compulsory
%nshrance regquirement of the Texas motor vehicle safety law’
implies that all potential claimants resulting .from automobile
accidents are intended as beneficiaries of the statutorily required
automobile liability coverage.") )

(]

In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. TFor example, in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.24
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court.rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies -
‘because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d4 696, 697 (Tex. Comm'n App. 1940, opinion adopted). The
court held that this language precluded any cause of action
dgainst the insurer until an obligation arose from a2 rendition of
4 final judgment against the insured. Id. See also Grasso, 81
S.W.2d B42 (same in regards to art. 911b, § 13); American Fidelity,
Pl S.W.2d 493 (same in regards to art. 91la, § 11).

-
-
-
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Art. 6701h, § 1A establishes mandatory motor vehicle liabiliﬁy
coverage. It reads as follows: £

On and after January 1, 1982 no motor vehicle
may be operated in this State unless a pPolicy of
automobile liability insurance in at least the

Art. 6701nh, § 1(10) defines "Proof of Financial Responsibility.“
It merely sets the amount of coverage needed. Neither it or § 1a
contain any language that would seem to prevent direct action.
In other words, there is no “"shall pay#all final judgment* language

as there is in art. 91la and art. 911b. ]
However, the standarg automobile liability Policy in Texas’

contains a "no action" clause. Under the current case law, this

would probably be an insurmountable barrier to direct action.

C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance
‘Co. v. Dime Taxi Service, 275 Ala. 51, 151 So.2d 783 (19637; P
Millison v. Dittman, 180 Cal. 443, 181 pa. 7879 (1919); Addington “:..
"¥. Ohio Southern Exp., Inc., 165 S.E.24d 658 (Ga. app. 1968):
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976) . Appar- #2)

marily for the benefit of the general public rather than the insured.
Other states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required
policy. See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001
(1919); Williams v. Frederickson Motor Express Lines, 195 N.C.
682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, 8 S.W.24
‘616 (1940); Keseleff v. Sunset Highway Motor Freight Co., 187
Wash. 642, 60 P.2d 730 (1936). At least one state That authorized
direct action under these circumstances has refused to do so when
the policy contained 2 no action clause. ‘Southern Indemnity Co.
"V. Young, 102 Ga. App. 914, 117 S.E.24 882 (1961).

D. Direct Action By Judié¢ial Fiat

At one time, Floriga had direct action by judicial fiat;
however, the legislature overruled the holding of the case by
enacting a statute Prohibiting direct action. Shepardizing the
.Fleorida case reveals that every other jurisdiction faced with the
Frospects of adopting the Florida court's rationale refuse@ <o co
SO. A major consideration in many of those cases seemed to be
that the legislature hag overruled the decision.

Even though the case h;s.beén'legislatively overruled, a
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey, 223
So.2d 713 (Fla 1969). The court began its analysis by saying the
state's Financial Responsibility law was evidence that members of
the injured public were meant to be third party beneficiaries of
the insurance contract because the insured acquired the insurance
as a means of discharging his obligationsg that may accrue to
members of the public arising out of his negdligent operation of a
motor vehicle. Viewed in this light the’court held "there exists
sufficient reason to raise by operation of law the intent to
benefit injured third parties and thus render motor vehicle
liability insurance amenable to the third party beneficiary
doctrine.” 1Id. at 716. BAs noted earl¥er, Texas has already
taken this step via the Childress case. ‘

However, the Florida court recognized this was only the
first step. They still had to decide when the injured party
could exercise his right to sue on the contract. Id4.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured. Id. at 717.

The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. Id. The court believed that "no action"
clauses greatly hindered an injured person's right to an adequate
"remedy by due course of law without denial or delay:" Id. = It
recognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits, but it cannot unreasonably
burden the injured person's rights.  Id. The court then concluded
that the insureéd and insurer had no right to contract away the
injured party's rights through a "no action" clause. Id. at 718.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
gffluent institution has to bear the loss, but the court felt
that a stage has "been reached where juries are more mature.” "
Id. It also felt that candid admissions of existence and policy
limits of insurance would benefit insurers by limiting their ° .
policy judgment payments because the opposite approach "may ofted
mislead juries to think instrance coverage is greater than it
150"

As additional reasons for authorizing direct action, the
fourt cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason
why insurance companies should be exempt from the law in that.
}espect.
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured faileg
to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the parties and the concommittant
right to expeditiously litigate the same ih.concert are Preserved."
Id. at 720. :

E. Direct Action by Statute

Approximately twelve states have'enaqied some form of direct
action statutes. See 12A COUCH ON INSURANCE § 45:797, p. 452,
n.18. In accord with general principles¥#relating to thé supremacy
of statutory provisions over contract provisions, the right to
direct action cannot be modified by contract. Malgrem v. South-
western Automobile Insurance, 201 Cal. 29, 255 P. 512 (1927). 1In
other words, direct action statutes take precedence over "no
action" clauses.

Conclusion

While the Florida case establishes some framework for

. establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents. As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no action”
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is only the beginning. The court must still decide when the
injured party can sue. This is where the "no action" clause
comes into play... One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right.

. Getting around art. 91la and 911b would seem to be even more
difficult. (These only. deal with motor carrier liability.)
There has been no change in the language of those statutes since
the 1930's. Therefore, oné would have to expressly overrule
cases construing them.

There seem to be two. possible solutions to the problem. The
first is legislative action. The second is, to get insurance
companies to drop the "no action" clause from their policies.

If they really believe it is in their best interest to eliminate
the intermediary steps as the amicus suggested, it is easily in
their hands to remeéy the situation.

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely
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possible that our legislature would follow
course of action. 1Insurance lobbies seem t
powerful. Unless they really believe that
their best interests, it is a good bet that
doorsteps of the capit

©l immediately followi
in this regard.

the Florida legislature's
© be strong andg

direct action is in
they would be on the
ng an adverse decision
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SUPPLEMENTAL MEMORANDUM

TO: Juédge Wallace

FROM: Chuck Lord

DATE: January 30, 1987

"RE: Direct Action Against Insurer

As we anticipated, tne fact that the Insurance Board is the agency
directly responsible for the "no action® clause does not lighten
the task this court must undertake to undo its effect. 'In Texas
Liquor Control Board v. Attic Club, Inc., 457 S.W.24d 41, 45 (Tex.
1970), we said that a rule or order promulgated by an administra-
tive agency acting within its delegated -authority is to be con-
sidered under the same principles as if it were a legislative

act. 1In Lewis v. Jacksonville Building & Loan Assoc., 540 S.W.24
307, 311 (Tex. 1976), Judge Denton wrote: “

Valid rules and requlations promulgated by an
administrative agency acting within its statutory
authority have the force and effect of legislation.

Attached are the statutes which delegate to the board the power
to prescribe policy forms and endorsements.
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Art. 5.06 RATING AND POLICY FORMS Ch. 5

State; provided, however, that any insurer may:use any form of en-
dorsement appropriate to its plan of operation,’ provided such en-
dorsement shall be first submitted to and approved by the Board;
and any contract or agreement not written into the application and
policy shall be void and of no-effect and in violation of the provisions
of this subchapfer, and shall be sufficient cause for revocation of li-
cense of such insurer to write automobile instg:ance within this State.

Acts 1951, 52nd Leg., ch. 491

For text of article effective January 1, 1982, see art. 5.0,
post. _ :

Art. 5.06. Policy Forms and Endox;sements
Tezxt of article effective January 1, 1982

(1) In addition to the duty of approving classifications and rates,
the Board shall prescribe certificates in lieu of a policy and policy
forms for each kind of insurance uniform in all respects except as ne-
cessitated by the different plans on which the various kinds of insur-
ers operate, and no insurer shall thereafter use any other form in
.writing automobile insurance in this State; provided, however, that
any insurer may use any form of endorsement appropriate to its plan
of operation, provided such endorsement shall be first submitted to
and approved by the Board; and any contract or agreement not writ-
ten into the application and policy shall be void and of no effect and
in violation of the provisions of this subchapter, and shall be suffi-
cient cause for revocation of license of such insurer to write automo- .
bile insurance within this State. . :

(2) An insurer, if in compliance with applicable requirements and
conditions, may issue and deliver a certificate of insurance as a sub-
stitute for the entire policy of insurance. The certificate of insur-
ance shall make reference to and identify the Board prescribed policy
or policy form for which the substitution of certificate is made.. The
certifijcate shall be-in such form as is prescribed by the State Board
of Insurance. The certifi_:ate will represent the policy of insurance,
and when issued, shall be -evidence that the certificate holder is in-
sured under such identified policy and policy form prescribed by the
Board. The certificate-is subject to the same limitations, conditions,
coverages, selection of options, and other provisions of the policy as
are provided in the policy, and that insurance policy information is to
be shown on and adequately referenced by the certificate of insurance
issued by the insurer to the insured. Policy forms include endorse-
ments, whether those endorsements are attached initially with the is-

64
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Art. 5.35 RATING AND POLICY FORMS Ch 5

Art. 535.  Uniform Policies

The Board shall make, promulgate and establish uniform policies of
insurance applicable to the various risks of this State, copies of which
uniform policies shall be furnished each company now or hereafter
doing business in this State. After such uniform policies shall have
been establishéd and promulgated ang furnished the respective com-
panies doing business in this State, such companies shall, within sixty

said form or forms and no other ; also all companieé which may com-
mence business in this State after the adoption and promulgat
such forms of policies, shall adopt and use the same and no other

forms of policies.
Acts 1951, 52nd Leg., ch. 491.

Historical Note

Source:
Based on Vernon's Ann.Civ.St. art. 43883
(Acts 1913, P. 195), without substantive

change,

Cross References

Condaminium regime, insurance and uxe of procewis, ree Vernon's Ann.Civ.St, art,
1301, 8 19 to 21, -

Lloyd’s plan, applicability of this article, see art, 1822,

Policiex and applicatious, see art. 2134,

L_aw Review Commentaries

Annual survey of Texas law: Fire lmur;nce—community propertys—
Burden of proof, Harvey L. Davis, 22 “*sole ownership™ Clauses. 13 Southwestern
Southwestern L.J. (Tex.) 30, 45 L.J. (Tex.) 373 (1559).
(1968). Friendly and hostile fires. 32 Texas L.
Fire and casualty insurance, Harvey Rev. 954 {1555). :

L. Davis, 23 Southwestern L.J, (Tex.) Recovery for damages caused by sonic
130 (1969): Royal H. Brin, Jr., 26 boom under the aireraft provision. 12 Bay-
Southwestern LJ. (Tex.) 174 (1972), lor L.Rev. 343 (1960).

Insurance law. Royal H. Brin, Jr., 25 Texas standard homeowners policy, Lar-

Southwestern L. (Tex.) 106 (1s71). Ty L. Gollaher, 2¢ Southwestern L7, (Tex.)
Change of ownership within the meaning 636 (1970).
of the standard fire policy. 3 Bayior L.
Rev, 213 (1956). ' '

Library References
Insurance S=133(1). T T Appleman, Insurance Law and Practice,
C.J.S. Insurance § 2276t peq. 55 10422, 10423, ’
Notes of Decisjons -

Admissibility of Evldence 4345
In general 43

Acctidental Injuries 23 -
Additions! coverage 17

198
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Art. 5.35
Note 60
6Q. Attorney’'s fees

In insured’'s action seeking to recover
upon fire insurance policy for total loss of
dwelling and household goods located
therein, any error in admitting testimony
relating to attorneyx fees fncurred by in-
sured after which trial court refused to
submit fasues to Jury as 10 such an element
of recovery was harmiless. Allstate Ins. Co.
v. Chance (Civ.App.1979) 582 S.W.2d 530,
reversed on other grounds 590 S.W.2d 703.

There is no n.utho'rlty that would -.ﬁtho-
rize recovery for attorney fees in insured's
sult upon fire insurance policy. 1d.

In absence of statutory authority or con-
tractual provision, attorney fees sre not or-
dinarily recoverable in an action on fire
poliey. First Preferred Ins. Co. v. Bell
(Civ.App.1979) 587 S.W.2d 798, ref. n. r. e.

Article 6.13 which provides that fire poli-
cy. in case of total Joss by fire of insured
property, shall be held and considered to be
liquidated demand against insurer for full
amount of such policy, but which does not
specifically provide for recovery of attorney
fees, did not authorize award of attorney
fees in action to recover under oral con-

. tract for fire insurance. 1d.

6. Review

Where Court.of Civil Appeais, on appeal
from summary judgment for insured in suit
on -homeowners’ policy, determined that
loss was within exclusionary clause of poli-

Art. 5.36. Standard Forms

RATING AND POLICY FORMS

Ch. 5

-

¢y, judgment .was required to be reversed
and judgment would be entered that insur-
er's motion for*summary judgment be sug-
tained and that insureds take nothing by
their suit. State Farm Fire & Cas. Co. v.
Volding (CIv.App.1968) 426 S.W.2d 907, ref,
n. r.-e PR .

Where einctrical subcontractor found lias
ble. to general contrictor and parties for
whom buildings were,being built, for neg-
ligent damzage to bullding by fire falied to
affirmatively plead contract wherein gen-
eral contractor assertedly waived jts fire
insurer's subrogation rizhts sgainst electri-
cul subcontractor, electrical subcontractor
could not contend on appeal that trial court
erred in permitting recovery in face of the
alleged waiver of subrogation rights.
Seamiess Floors by Ford, Inc, v, Value Line
Homes, Inc. (Clv.App.1969) €38° S.W.2d 598,
ref.a.r. e

‘Insured’s complaint that no evidence ex-
isted to support jury finding that insured
was contributorily negligent in faiiling to
report. as required by fire policy, value of
computer and other equipment on last
monthly report before fire destroyed com-
puter and equipment could not be made on
appesal inasmuch as trial court never ruled
on issue of contributory negligence angd in-
sured falied to file motion for new trial as-
signing “no evidence’ issue as point of er-
ror. Northern Assur. Co. of America V.
Stan-Ann Ofl Co., Inc. (Civ.App.1980) 603
S.w.24 218, '

The Board shall prescribe all standard forms, clauses and endorse-

ments used on or in connection with insurance policies.

All other

forms, clauses and endorsements placed upon insurance policies shall
be placed thereon subject to the approval of the Board. The Board
shall have authority in its discretion to change, alter or amend such
form or forms of policy or policies, and such clauses and endorse-
ments used in connection therewith, upon giving notice.

Acts 1951, 52nd Leg., ch. 491.

Historical Note

Source:
Based on Vernon's Ann.Civ.St. art. 4889
(Acts 1913, p. 195), without subatantive

change.

Cross References

Lloyd's plun, applicability of this article, see art. IR21,

220
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Art. 5.56

exclusively in boerd of insurance commis-
sionerx, and rates promulgated by commia-
sion are not subject 1o alteration by agree-
ment, waiver, estoppel or any other device,
and insurance carrier agrees Lo collect, and
subseriber agrees to pay, premium rate
preacribed by commisszion, and insurance
carrier cannot charge more, nor hind itself
to take lesx, than lawful rate. Id.

Contract to rebate, directly or indirectly,
any part of workmen’s compensation policy
premium as prescribed by state board of
insurance commissioners, is fillegal and
void, and is no defense in auit for full pre-
mivm. Id.

Where compensation insurance rate in
prescribed by one of xtate's regulatory hode

RATING AND POLICY FORMS

Ch. 5
les, it fs the omy ratle parties to contract
xhereunder can cum.rnc& for, 1d.

Oral -ag¥eement under which insured was
to he guen guaranteed 20 per cent premi.

um discount was invalid, and hot avaliable

a8 defense to suit for premiums. 1d.

The Board of Insurance Commfuloneu
may, nol legally approve an insurance com-
pany's plan of operation and endorsement
as :g;uesled and which required that the
enddrsement be attached to policies for
risks of given gize or FTeater than’the giv-
en size and may not be attached to risks of
lens than the given size, Op.Atty.Gen. 1940,
No. 0=-2144,

Art. 5.57. Uniform Policy

The Board shall prescribe a uniform policy for workmen’s compen-
sation insurance and no company or association shall thereafter use
any other form in writing workmen’s compensation insurance in this
State, provided that any company or association may use any form of
endorsement appropriate to its plan of operation, if such endorsement
shall be first submitted to and approved by the Board, and any con-

tract or agreement not written into the application and policy shall be-

void and of no effect and in violation of the provisions of this sub-
chapter, and shall be sufficient cause for revocation of license to
write workmen’s compensation insurance within this State.

Acts 1951, 52nd Leg., ch. 491,

Historical Note

Source:

Eased on Vernon": Ann.Civ.St. art, 4913
(Acts 1923, p. 40R), without substantive
change. '

Library References

Workers' Compensation ¢1061, Appleman, insurance Law .and Practice,

C.J.S. Workmen's Compenzation § 369. §1 10422 to 10424,
Notes of Decisions ,
Agreement with :'geﬂt 2 1. Connn;ction and application

Construction and application 1
Endorsement §

Estoppel and waiver 7

Evidence 6

Modification or canceltation of policy 4
Subscriber's rights and defenses 3

QOral agreement by insurer to compensate
insured for short rate premiums which pre-
vious insurer might charge because of can-
cellation of policy. made in contravention
of written policy and accompanied by
acreement of Insured’s president to buy
larce amount of stock of insurer, particu-

284
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Ch. 5

and fixed a rate of $4.3C for Loat buflding
not otherwise classified, and emplover wan
engared in Lullding government Loats 114
feet in length, action of commianioners in
applying hicher rate to employer by tm-
iing application of lower ryte to pleasure
craft in a particular instance was error
snd not binding on federal court Rice v.
Continental Cag. Ca. (CLC.A.1946) 153 F.200
8R4,

Art. 5.56.

WORKERS' COMPENSATION

Art. 5.56

The funrtion of the Texax state hoard of
insurance commiaxioners in applving the
proper rate for workmen's compennation n
purticulnr risks being purely minirterial,
federal distriet court. in u diversity of eitl-

© zenshlp cuse.arising out of ruch rRieR, wan

competent 1o° adjinljcate Issues urising on
application.of crate 40 particular risk., Id.

. To Prescribe Standard Forms
The Board shall prescribe standard

policy forms to be used by all

companies or associations writing workmefi’s compensation insurahce

in this State

No company or association authorized to write work-

men’s compensation insurance in this State shall, except as herein-
after provided for, use any classifications of hazards, rates or premi-
um, or policy ferms other than those made, established and promul-

gated and prescribed by the Board.

Acts 1951, 52nd Leg., ch. 491. .

Historical Note

Source:

Iasred on Vernon's Ann.Civ.St, art 4908
(Acls 13923, p. 40B), without substantive
change, -

Library References

Workers' Compensation 1061,
C.J.S. Workmen's Compenssation & 369.

Appleman, Insurance Law and Practice,
3 10422 10 1042¢.

Notes of Decisions

1. Construction and application

Oral agreement by insurer to compensate
insured for short rate premiums which pre-
vious insurer might charge because of can-
cellation of policy, made in coniravention
of -written policy and accompanied by
agreement of insured's president to buy
large amount of stock of insurer, particu-
lariy where daughter of insured's president
was insurer's agent. was invalid and unen-
forceable. Continental Fire & Cas ins,
Corp. v. American Mfg. Co. (Civ.App.1949)
221 S.W.24d 1006, error refused.

- Establishment of premium rates for
—workmen's compenration insursnce is ex-
clusively vested 4n loard of Insurance
Commissioners and rates promulgated by

- Bosrd zre not subject to alteration by
RETeement, extoppel, waiver or otherwise.
“Traders - & Gen. Ins. Co. v. Frozen Food
Exp. (Civ.App.1953) 255 8.W.2d 373, ref. n,
r. e M

bargaining.

The uniform policy requirements of the
insurance Code 'were not intended 1o pre-
vent promulgation of different policy forms
to it different types of coverage or risk
assumption by a compensation inrurance
carrier, and did not preclude use of differ-
ent policy form for employers choosing be-
tween retrospective plan of premium com-
putation .and guaranteed cost discount
plan, since all that law requires is that pol-
icles within each claszs be uniform. Assoe
clated Indem. Corp. v. Ofl Well Drilling Co.
(Civ.App.1853) 258 S.W.2d 523, affirmed 153
T. 153, 254 'S.W.24 697,

Intent of this article and arts. §.55, 5.57
and 5.60, is to remove premiuins on work-
men's compensation policies from fieldd of
Associated Emp. Lloyds v.
Dillingham (Civ.App.1954)° 262 S.W.2d 544,
error refused.

Establishment of premium rates for
workmen’s compensation policier ix vested
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MEMORANDUM

TO: Judge Robertson

FROM: Eddie Molter

DATE: October 30, 1986

RE: Direct Action Against Insurer .

A. . Background on Texas Law

Early Texas cases held that an insurer might be joined as a
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref'd) (fOIIOWing the rule that joinder is
proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance); Monzingc v. Jones, 34 S.W.24 662, 663-64
(Tex.” Civ. App. - Beaumont 1931, no writ) (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'g 8l S.W.2d 488 (Tex. Comm'n App.s 1935,
opinion adopted) started a trend toward holding that "no action"
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v. Spence, 67
S'W.2d 254 (Tex. Comm'n App. 1934, holding approved); Grasso v.
Cannon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion adopted):
American Fidelity & Casualty Co. v. McClendon, 81 S.W.23 493
(Tex. Comm'n App. 1935, opinion adopted): Seaton v. Pickens, 87
S.W.2d 709 (Tex. Comm'n App. 1935, opinion” adopted).

In Kuntz, 67 S.W.238 at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
being bound : :

as for primary*liability to an injured party so
that it can be sued alone prior to a judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
[I]t fully guards against such suit. If there
is a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such pProvision violates no statute,
and is certainly not against public policy.

The court also gave another reason for prohibifing direct
actien. t said: ' '
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Page 2

[1]t is certainly very important to the insurance
company that it not be sued with the insured.

In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if they
know the loss is ultimately to fall.on an
insurance company.

Id. at 256.

The court in Seaton, 87 S.W.2d at Zil, went even further.
It said: ' ‘

The policy in the instant case does not provide
in terms that no action shall be brought on it
until after judgment in favor of the injured
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured.

Therefore, it seems a "no action" clause mav not be necessa to
. ’ = Y
prevent direct action.

Furthermore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurahce.
See Tex. Rev. Civ. Stat. Ann. art. 91la, § 11 (Vern. 1964) (Such
policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13
(Vern. 1964) (the obligor therein will pay to the extent of the
- face amount of such insurance policies and bonds all judgments
which may be recovered against the motor carrier....)

, In Grasso v. Cannon Ball Motor Freight Limes, 81 S.W.2d at
484-85, the court emphasized the language "will pay all judgments"
in concluding that the statute barred direct action. .It said:

In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit by an
injured party against the insurance company a
"judgment” against the truck operator, and no
authority for a suit against such insurance
company is authorized or has any basis whatever
unless and until there is a judgment.

Id. Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies ... to be sued in the same suit with
the motor carriers or operators."” Id. at 485. See also American
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Page 3

Fidelity, 81 S.W.2d at 495; Elliot v. Lester, 126 S.W.248 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ("The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience of the insurance companies.")

In addition, the rules of civil proc¢edure prohibit joinder
of a liability or indemnity insurance company unless the company
is by statute or contract directly liablé to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster v. Isbell,
100 S.W.2d4 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made a beneficiary of the
insurance contract by statute or the: t&rms Gf the polic¢y). of
course, such a rule leaves open an avenue £fqor joinder in the case
of -required policies if the court holds that the policy provides
for direct liability.

B. Compulsory Insurance and Direct Action in Texas

"When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person.”
Annot., 20 A.L.R.2d4 1097 (1951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
(Tex. 1983) ("There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law
implies that all potential claimants resulting from automobile
accidents are intended as beneficiaries ©f the statutorily required
automobile liability coverage.")

In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston,
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.2d 696, 697 (Tex. Comm'n App. 1940, opinion adopted). The
court held that this language precluded anv cause of action
against the insurer until an obligation arose from a rendition of
a final judgment against the insured. Id. See also Grasso, 81
S.W.2d 842 (same in regards to art. 911b, § 13); American Fidelity,
81 S.W.2d 493 (same in regards to art. 91la, § 117. .
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Art. 6701h, § 1A establishes mandatory motor vehicle liability
coverage. It reads as follows:

On and after January 1, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance in at least the
minimum amounts to provide evidénce of financial
responsibility under this Act is in' effect to
insure against potential losseés’which may arise
out of the operation of that vehicle.

Art. 6701h, § 1(10) defines "Proof of Financial Responsibility.
It merely sets the amount of coverage heeded. Neither'it or § 1A
contain any language that would seem to prevent direct:action.
In other words, there is no "shall pay all final judgment" language
as there is in art. 91la and art. 911b.

However, the standard automobile liability policy in Texas
contains a "no action" clause. Under the current case law, this
would probably be an insurmountable barrier to direct action.

C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance
Co. v. Dime Taxi Service; 275 Ala. 51, 151 So.2d 783 (1963);
Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (1919); Addington
v. Ohio Southern Exp., Inc., 165 S.E.2d 658 (Ga. App. 1968);:
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). Appar-
ently, the pervasive rationale was that required policies are pri-
marily for the benefit of the general public rather than the insured.
Other states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required
. policy. See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001
(1919); Williams v. Frederickson Motor Express Lines, 195 N.C.

682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, 8 §.W.2d
616 (1940): Keseleff v. Sunset Highway Motor Freight Co., 187
Wash. 642, 60 P.2d 720 (1936). At least one state that authorized
direct action under these circumstances has refused to do so when
the policy contained a no action clause. Southern Indemnity Co.
v. Young, 102 Ga. App. 914, 117 S.E.2d4 882 (1961).

D. Direct Action By Judicial Fiat

At one time, Florida had direct action by judicial fiat;
however, the legislature overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
Florida case reveals that every other jurisdiction faced with the
prospects of adopting the Florida court's rationale refused to do
so. A major consideration in many of those cases seemed to be
that the legislature had overruled the decision.

Even though the case has been legislatively overruled, a
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court. -

The threshhold case is styled Shingleton v. Bussey, 223
So0.2d4 713 (Fla 1969). The court began its analysis by saying the
state's Financial Responsibility law was.evidence that members of
the injured public were meant to be third, party beneficiaries of
the insurance contract because the insured acquired the insurance.

sufficient reason to raise by operation of law the intent to
benefit injured thirg parties and thus#rendér motor vellicle

liability insurance amenable to the third party beneficiary

doctrine." 1Id. at 716. As noted earlier, Texas has already
taken this step via the Childress case.

However, the Florida court recognized this was only the
first step. They still had to decide when the injureqd party
could exercise his right to sue on the contract. Id.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this dia
not have the effect of postponing liability until a judgment hag
been rendered against the insured. Id. at 717.

The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. 14. The court believed that "no action®
clauses greatly hindered an injured person's right to an adequate
"remedy by due course of law without denial or delay." 1I4. It
recognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits, but it cannot unreasonably
burden the injured person's rights. Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party's rights through a "no action" Clause. Id4. at 718.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage has "been reached where juries are more mature."
Id. It also felt that candid admissions of existence and policy

As additional reasons for authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason
why insurance companies shoulgd be exempt from the law in that
respect. ) '
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the parties.and.the concommittant !
right to expeditiously litigate the same~ip concert are preserved."
Id. at 720. ) '

E. Direct Action by Statute

Approximately twelve states have enacted some form of direct
action statutes. See 12A COUCH ON INSURANCE ;§ 45:797, p. 452,
n.18. In accord with general principles relating to the supremacy
of statutory provisions over contract provisions, thé right to
direct -action cannot be modified by contract. Malgrem v. South- |
western Automobile Insurance, 201 Cal. 29, 255 P. 512 (1927). 1In
other words, direct action statutes take precedence over "no
action" clauses.

Conclusion

. While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents. As Bussey indicates, the idea that keeping the ‘
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no action"
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is ‘only the beginning. The court must still decide when the
injured party can sue. This is where the "no action" clause
comes into play. One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right.

Getting around art. 91la and 911b would seem to be even more
difficult. (These only deal with motor carrier liability.)
There has been no change in the language of those statutes since
the 1930's. Therefore, ‘one would have to expressly overrule
cases construing them.

There seem to be two possible solutions to the problem. The
first is legislative action. The second is to get insurance
companies to drop the "no action" clause from their policies.

If they really believe it is in their best interest tc eliminate
the intermediary steps as the amicus suggested, it is easily in
their hands to remedy the situation.

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely
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poessible that our legislature would follow t
course of action. Insurance lobbies seem to
powerful. Unless they really believe that di
their best interests, it is a good bet that t

he Florida leg
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MEMORANDUM
TO: Judge Robertson
FROM: Eddie Molter
DATE: October 30, 1986
RE: Direct Action Against Insurer

A. Background on Texas Law

Early Texas cases held that an insurer might be joined as a
defendant in the case of a liability policy. American Automobile
Insurance Co. v. Streeve, 218 S.W. 534, 535 (Tex. Civ. App. - San
Antonio 1920, writ ref'd) (following the rule that joinder is
proper when the causes of action grow out of the same transaction
and rejecting the contention that joinder resulted in an improper
reference to insurance):; Monzingc v. Jones, 34 S.W.2d 662, 663-64
(Tex. Civ. App. - Beaumont 1931, no writ) (same but also indicating
that policy language that insurer was not liable until after
judgment has been awarded against insured is not inconsistent
with joinder). However, Ray v. Moxon, 56 -S.W.2d 469 (Tex. Civ.
App. - Amarillo 1933) aff'd 81 S.W.2d 488 (Tex. Comm'n App. 1935,
opinion adopted) started a trend toward holding that “no action”
clauses prevent joinder or direct action against the insurer
prior to judgment against the insured. See Kuntz v. Spence, 67
S.W.2d 254 (Tex. Comm'n App. 1934, holding approved); Grasso V.
Cannon, 81 S.W.2d 485 (Tex. Comm'n App. 1935, opinion adopted);
American Fidelity & Casualty Co. v. McClendon, 81 S.W.2d 493
(Tex. Comm'n App. 1935, opinion adopted); Seaton v. Pickens, 87
S.W.2d 709 (Tex. Comm'n App. 1935, opinion adopted).

In Kuntz, 67 S.W.2d at 255, the court, in talking about a no
action clause, said that it prevents the casualty company from
being bound .

as for primary liability to an injured party so
that it can be sued alone prior to a judgment
against the insured, or sued with the insured
before such judgment against him is obtained....
[I]t fully guards against such suit. If there
is a reason why such provision in the contract
should not be given effect, we are unable to
think of it. Such provision violates no statute,
and is certainly not against public policy.

The court also gave another reason for prohibiting direct
action. It said:
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(1]t is certainly very important to the insurance
company that it not be sued with the insured.

In this respect we judicially know that juries
are much more apt to return a verdict for the
injured party, and for a larger amount, if they
know the loss is ultimately to fall. on an
insurance company. '

Id. at 256.

The court in Seaton, 87 S.W.2d at 711, went even further.
It said: T

The policy in the instant case does not provide
in terms that no action shall be brought on it
until after judgment in favor of the injured
person against the assured, but its effect is
the same when it specifically states the limit
of the company's liability as being the payment
of a final judgment that may be rendered against
the insured.

Therefore, it seems a "no action" clause may not be necessary to
prevent direct action. .

Furthermore, there seems to be some statutory basis for
arguing that a claimant has no direct action against the insurer,
at least in connection with motor carrier liability insurance.
See Tex. Rev. Civ. Stat. Ann. art. 9lla, § 11 (Vern. 1964) (Such
policy or policies shall furthermore provide that the insurer
will pay all judgments which may be recovered against the insured
motor bus company....); Tex. Rev. Civ. Stat. Ann. art. 911b § 13
(Vern. 1964) (the obligor therein will pay to the extent of the
- face amount of such insurance policies and bonds all judgments
which may be recovered against the motor carrier.....)

In Grasso v. Cannon Ball Motor Freight Lines, 81 S.W.2d at
484-85, the court emphasized the language "will pay all judgments"
in concluding that the statute barred direct action. It said:

In this regard the statute by express words, and
all fair implication to be drawn from the express
words used, makes the basis of a suit by an
injured party against the insurance company a
"Jjudgment" against the truck operator, and no
authority for a suit against such insurance
company is authorized or has any basis whatever
unless and until there is a judgment.

Id. Moreover, the court held that the legislative history of the
statutes demonstrated a "conclusive legislative intent not to
allow insurance companies ... to be sued in the same suit with
the motor carriers or operators." Id. at 485. See also American
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Fidelity, 81 S.W.2d at 495; Elliot v. Lester, 126 S.W.2d 756, 758
(Tex. Civ. App. - Dallas 1939, no writ) ("The procedure, to the
effect that the insurance carriers be not directly sued or
mentioned in the pleadings and proof, obviously, was for the
beneficial convenience of the insurance companies.")

In addition, the rules of civil procedure prohibit joinder
of a liability or indemnity insurance company unless the company
is by statute or contract directly liable to the injured party.
Tex. R. Civ. P., Rules 50(b), 97(f). See also Webster .v. Isbell,
100 s.W.2d4 350 (Tex. 1937) (holding that insurer may not be joined
unless the injured party shows he was made a beneficiary of the
insurance contract by statute or the tfrms of the policy). oOf
course, such a rule leaves open an avenue for joinder in the case
of required policies if the court holds that the policy provides
for direct liability.

B. Compulsory Insurance and Direct Action in Texas

"When ... insurance is required by a statute or ordinance,
the protection of the insured is not the primary objective of the
insurance. Even in the absence of specific language securing to
injured persons direct rights under the policy, there is inherent
in such a policy an inference of a compulsory undertaking on the
part of the insurer to answer in damages to the injured person."”
Annot., 20 A.L.R.2d 1097 (1951). See also Dairyland County Mutual
Insurance Company of Texas v. Childress, 650 S.W.2d 770, 775
(Tex. 1983) ("There is no question in our minds that the compulsory
insurance requirement of the Texas motor vehicle safety law
implies that all potential claimants resulting from automobile
accidents are intended as beneficiaries Of the statutorily required
automobile liability coverage.")

In Texas, a determination of whether a claimant can bring a
direct action under a compulsory policy has depended in large
part upon the language of the statute or ordinance making insurance
compulsory. For example, in Scroggs v. Morgan, 107 S.W.2d 911
(Tex. Civ. App. - Beaumont 1937) rev'd on other grounds 130 S.W.2d
283, an ordinance established mandatory liability insurance for
taxis with a direct action against the insurer. The court rejected
the insurer's claim that it should not be joined because juries
are more likely to award verdicts against insurance companies
because the ordinance provided otherwise. However, the ordinance
establishing mandatory insurance for taxis in the City of Houston
said that insurers "shall pay all final judgments" rendered
against the insured. Crone v. Checker Cab & Baggage Co., 135
S.W.24 696, 627 (Tex. Comm'n App. 1940, opinion adopted). The
court held that this language precluded any cause of action
against the insurer until an obligation arose from a rendition of
a final judgment against the insured. 1I4. See also Grasso, 81
S.W.2d 842 (same in regards to art. 911b, § I3); American Fidelity,
81 S.W.2d4 493 (same in regards to art. 91la, § 11).
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Art. 670lh, § 1A establishes mandatory motor vehicle liability‘w
coverage. It reads as follows: ;

On and after January 1, 1982 no motor vehicle
may be operated in this State unless a policy of
automobile liability insurance in at least the
minimum amounts to provide evidénce of financial
responsibility under this Act is in effect to
insure against potential losses which may arise
out of the operation of that vehicle.

Art. 6701h, § 1(10) defines "Prodf'of Financial Responsibility.*"
It merely sets the amount of coverage :neede@d. Neither'it or § 1a
contain any language that would seem to prevent direct. action.
In other words, there is no "shall pay all final judgment® language
as there is in art. 911a and art. 911b.

-However, the standard automobile liability policy in Texas
contains a "no action® clause. Under the current case law, this
would probably be an insurmountable barrier to direct action.

C. Compulsory Insurance and Direct Action in Other States

Some states have permitted direct action or joinder where
compulsory insurance was involved. See American Southern Insurance;’
Co. v. Dime Taxi Service, 275 Ala. 51, 151 So.2d 783 (1963 ; i
Millison v. Dittman, 180 Cal. 443, 181 Pa. 7879 (1919); Addington
V. Ohio Southern Exp., Inc., 165 S.E.2d 658 (Ga. App. 19687;
Kirtland v. Tri-State Insurance, 556 P.2d 199 (Kan. 1976). Appar-
ently, the pervasive rationale was that required policies are pri-
marily for the benefit of the general public rather than the insured.
Other states, including Texas as discussed above, have refused to
permit direct action or joinder even in the case of a required
‘policy. See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 p. 1001
(1919); williams v. Frederickson Motor Express Lines, 195 N.cC.

682, 143 S.E. 256 (1928); Petty v. Lemons, 217 N.C. 492, 8 S.W.24
616 (1940): Keseleff v. Sunset Highway Motor Freight Co., 187
Wash. €42, 60 P.2d 720 (1936). At least one state that authorized
direct action under these circumstances has refused to do so vhen
the policy contained a no action clause. Southern Indemnity Co.
v. Young, 102 Ga. App. 914, 117 S.E.24d 882 (1%61).

D. Direct Action By Judicial Fiat

At one time, Florida had direct action by judicial fiat;
however, the legislature overruled the holding of the case by
enacting a statute prohibiting direct action. Shepardizing the
Florida case reveals that every other jurisdiction faced with the
Prospects of adopting the Florida court's rationale refused to do
SO. A major consideration in many of those cases seemed to be
that the legislature had overruled the decision.

Even though the case has been legislatively overruled, a
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discussion of its analysis is useful in providing an example of
how direct action could be justified by the Texas Supreme Court.

The threshhold case is styled Shingleton v. Bussey, 223
S0.2d4 713 (Fla 1969). The court began its analysis by saying the
state's Financial Responsibility law was. evidence that members of
the injured public were meant to be third‘party beneficiaries of
the insurance contract because the insured acquired the insurance
as a means of discharging his obligations that may accrue to
members of the public arising out of his negligent operation of a
motor vehicle. Viewed in this light the’ court held "there exists
sufficient reason to raise by operation ‘of law the intent to
benefit injured third parties and thussrendé¢r motor vehicle
liability insurance amenable to the third party beneficiary
doctrine." 1Id. at 716. As noted earlier, Texas has already
taken this step via the Childress case.

However, the Florida court recognized this was only the
first step. They still had to decide when the injured party
could exercise his right to sue on the contract. 1Id.

It recognized liability of the insured was a condition
precedent to liability of the insurer, but it felt that this did
not have the effect of postponing liability until a judgment had
been rendered against the insured. Id. at 717.

The court felt that since insurance had always been heavily
regulated by the state, it was not unreasonable to limit the
effect of express contractual provisions where they collide with
the public interest. Id. The court believed that "no action"
clauses greatly hindered an injured person's right to an adequate
"remedy by due course of law without denial or delay." 1d4. It
recognized that a carrier could impose reasonable limits on its
responsibilities to pay benefits, .but it cannot unreasonably
burden the injured person's rights. 1Id. The court then concluded
that the insured and insurer had no right to contract away the
injured party's rights through a "no action" clause. Id. at 718.

Furthermore, the court recognized the argument that juries
are more likely to find negligence or enlarge damages when an
affluent institution has to bear the loss, but the court felt
that a stage has "been ‘reached where juries are more mature."

Id. It also felt that candid admissions of existence and policy
1imits of insurance would benefit insurers by limiting their °
policy judgment payments-because the opposite approach "may often
mislead juries to think insurance coverage is greater than it
is." '

As additional reasons for authorizing direct action, the
court cited the fact that the rules of joinder were adopted with
the purpose of avoiding multiplicity of suits. It saw no reason
why insurance companies should be exempt from the law in that
respect. :
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It also felt that it is anomalous to deprive the ultimate
beneficiary of the proceeds of a policy because the insured failed
to satisfy any conditions of payment. It felt by allowing joinder,
all of those types of issues would be on the table so the injured
party could protect his rights against the insurer. By allowing
joinder "the interests of all the parties and the concommittant
right to expeditiously litigate the same.4in concert are preserved."
1d. at 720. -

E. Direct Action by Statute
A . =

Approximately twelve states have enacted some form of direct
action statutes. See 12A COUCH ON INSUBANCE; § 45:797, p. 452,
n.18. 1In accord with general principles relating to the supremacy
of statutory provisions over contract provisions, the right to
direct action cannot be modified by contract. Malgrem v. South-
western Automobile Insurance, 201 Cal. 29, 255 P. 512 (1927). 1In
other words, direct action statutes take precedence over "no
action" clauses. '

Conclusion

While the Florida case establishes some framework for
establishing direct action by judicial feat, adopting such
rationale in Texas would require overruling a long line of
precedents. As Bussey indicates, the idea that keeping the
information concerning insurance from the jury may be outmoded,
but the Grasso case also rested on the grounds that a "no -action"
clause did not violate public policy in Texas. As indicated
earlier, the fact that the Childress court found that injured
parties are third party beneficiaries to the insurance contract
is .only the beginning. The court must still decide when the
injured party can sue. This is where the "no action" clause
comes into play. One can argue that it establishes a condition
precedent for suit by the third party. This would recognize that
the third party has a right to sue but would place some limits on
that right.

Getting around art. 91la and 91lb would seem to be even more
difficult. (These only deal with motor carrier liability.)
There has been no change in the language of those statutes since
the 1930's. Therefore, ‘one would have to expressly overrule
cases construing them. :

There seem to be two_possible solutions to the problem. The
first is legislative action. The second is to get insurance
companies to drop the "no action" clause from their policies.

If they really believe it is in their best interest to eliminate
the intermediary steps as the amicus suggested, it is easily in
their hands to remedy the situation. :

As a further note, it seems that if this court was to follow
the Florida case in respect to direct action, it is entirely
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possible that our legislature would follow the Florida legislature's
course of action. Insurance lobbies seem to be strong and

powerful. Unless they really believe that direct action is in

their best interests, it is a good bet that they would be on the

doorsteps of the capitol immediately following an adverse decision
in this regard. :
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HUGH L SCOTT, IR October 23, 1987
DAVID K. SERCI

SUSAN C. SHANK
LUTHER H. SOULES it
W. W. TORREY

Honorable James p. Wallace
Justice, Supreme Court of Texas
P.O. Box 12248

Capitol Station

Austin, Texas 78767

Dear Justice Wallace:

At the request of Broadus Spivey made at the SCAC session of
June 27, 1987, I appointed a Special Subcommittee to study TRCP
38(c) and 51 (b) which deal with the same subject, i.e. "direct
actions." That committee consists of Frank Branson, Franklin
Jones, and Broadus Spivey, who are to work with Sam Sparks (E1
Paso) who is the Standing Subcommittee Chair for Rules 15-166a.

The work of this subcommittee on these rules will likely be
one of the leading studies for the proposed rules admendments to
be effective January 1, 1990. By copy of this letter; I am
requesting that Doak Bishop, Chairman of the COAJ for the ensuing
Year, set up a similar Special subcommittee to investigate these
rules to determine whether today in Texas direct .actions should

be permissible under the Rules of Civil Procedure.

I hope this sufficiently responds to your inquirv.

Very truly

.. SOULES 11T

LHSIII/tct
Xc: Mr. Doak Bishop
Chairman CoOAJ

Mr. Frank Branson

Mr. Franklin Jones
Mr. Broadus Spivey
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MARY 5. FENLON

PETER F. CAZDA - TELECOPIER
REBA BENNETT KENNEDY (512) 224-7073

DONALD ). MACH

ROBERT D. REED

SUZANNE LANCFORD SANFORD
HUGH L SCOTT, IR.

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES 111

W. W. TORREY

August 7, 1987

TO ALL SUPREME COURT ADVISORY COMMITTEE MEMBERS :
The Chairman of the Special Subcommittee to Study Texas Rule of
Civil Procedure 51(b) and its companion rules is Sam Sparks (El
Paso). The members of that subcommittee are:
Frank Branson
Franklin Jones
Broadus Spivey
This Special Subcommittee is to:
(1) thoroughly study the issues;
(2) draft proposed rules and rule amendments
whether or not the Subcommittee recommends
their adoption;

(3) make a full report at our next scheduled
meeting.

&V

ery trul¥/,aurs,

1. SOULES III

LHSIII/tat
enclosure
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éhairperson:

Members:

SPECIAL SUBCOMMITTEE TO STUDY RULE 51 (b)

AND ITS COMPANION RULES

Mr. Sam Sparks
Grambling and Mounce

P.O. Drawer 1977

El Paso, Texas 79950-1977
(915) 532-3911 :

Mr. Frank L. Branson

Law Offices of Frank L. Branson, P.C.
Allianz Financial Centre .
LB 133

Dallas, Texas 75201

(214) 748-8015 '

Mr. Franklin Jones

Jones, Jones, Baldwin, Curry & Roth
P.O. Drawer 1249

Marshall, Texas 75670

(214) 938-4395

Mr. Broadus Spivey
Spivey, Kelly & Knisely
P.0. Box 2011

Austin, Texas 78768-2011
(512) 474-6061
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1l natural person." Okay. Thank you.

2 Now, what do we do to 614? And one reason I

3 couldn't follow you with looking at page 358 is

4 because that's the page in the rule book. I was-

5 looking at'358 but a different page.

6 PROFESSOR BLAKELY: You probably don't
7 have it in == |

}8 CHAIRMAN SOULES: The same place.

9 PROFESSOR BLAKELY: But the same
10 thing.

11 ] CHAIRMAN SOULES: The same thing,
12 okay. |
13
(Off the record discussion

14 (ensued.

15

15 CHAIRMAH SOQULES: Okay. Wﬁat's next..
17 MR. SPIVEY: Hr. Chairman?

18 CHAIRMAN SOULES: Yes, sir.

19 MR. g%IVEY: We'fe fixing to lose some.
20 - people. And I'd like to move the chair to appoiné
21 a special*subbommi;tee to study Rule 51(b), which
22 that provision says this ;ule shall not be applied
23 in tort cases so as to == this is the parties

24 . rule. *This rule shall not be applied‘in tort )
25 cases so as to permit the joinder of a liability
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1 insurance company unless such company is by
2 statute or contract directly liable to the person‘
'3 injured or damaged."
4 _ CHAIRMAN SOULES: Okay. That is
5 “assigned to -- as of this time -- as of thisg
6 ﬁoment. that is assigned to the standing
7 subcommittee that embraces those rules. And if
8 ényone wants to work with them -~ iet's see, who's
9 the chair of that?' The chairman of that is Sam -
10 | Sparks, El Paso, and if you want to work with'himf
11 | write him. And Tina will get out a letter that
12  that is being assigned to h;m for study within his
13 standing subcommittee.
14 #R. SPIVEY: Olfay, thank you.
15 PROFESSOR DORSANEO: Mr. Chairman,
16 there are a number of other rules that ére
17 companions to 51(b) that contain that same-
18 concept, and they all need to be examined
19 together. |
20 | #R. BRANSON: Mr. Chairman, I would
21 urge ihat's;‘large enough pfoblem -- Chgirman
22 Sparks has his hands full“with all those rules and
23 would urge the chair to appoint a subcommittee
24 é%irected specifically'to that problem--
25 HR. SPIVEY: fThat is sort of a special
" 00794
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1 problem. And I don't think it's going to divide
2 the piaintiffs and the defense lawyers as much as
3 it's going to be a controversial matter.
4 ; CHAIRMAB SOULES: That's fine.
5 Bioadus, do you haye a standing subcommittee? I
6 dbn't knbw what your current assignments are. Let
7 me look and seé’here.' You had a special
8 subcbmmittee to handle that.
9 PROFESSOR EDGAR: Well, .Sam ought to N
10 be on it.
11 CHAIRMAN SOULES: What I'd like to do
12 is keep the first assignment within the standing
13 subcommittee for overall control. And, of course,
14 anyone can generate work =-- you know, work proéﬁct
15 for Sam and feed that, and if it gets to be =- in
16 | other words, let him decide whether it needs a
17 special subcoﬁmitt;e. I'm not trying to be
18 argumehtative with you, Frank, but I am trying tg’
.19 keep as much orggiization. Even the COAJ now
20 knows who on their committee keys to what rule
21 numbers. So, they can consult with ~--
22 MR. BRANSON: JWell, my only concern is
23 this is a rule that I would urge probably is going
24 ﬁéo require some study and a pretty extensive |
25 report. And witg'all deﬁgrence to Sam, he's in E1
60795
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Paso and there's one airplane On Saturday that

-

goes to El1 Paso., 1If you could --

CHAIRMAN SOULES: For purposeslof7t
rule, I appoint Prank Branson, Franklin Jones and

Broadus Splvey a5 special members of that

want considered by that committee,

MR. JONES: Can I‘make a éomment, Mr.

Chairman, which 1 think might let the chair know

where we're coming from?

CHAIRMAﬁ SOULES: Yes, sir.

HR. JONES: I don't know about Broadus
or Frank, but I've had four membe:s of the Court
tell me that they wanted the committee to look at
this rule, and that's where we're coming f£rom on -

this.

CHAIRMAN SOUL&S' Okay. Well, it'g
.g_‘"

ek

going to be looked at now. And the three of

you-all are special members of Sam's subcommittee

to take the initiative to get to his subcommittee

what you want him to look at. And if he wants

some of you-all to handle the report, you know,

he S got that prerogative and you-all certainly

can ask him. An€. he may want you to specially
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handle.that particular part of his report next
time ..

Okay. We've still got a lot of rules to work

~through, so let's go on with our agenda. We've

=

got Rusty Mcﬁéiﬁs,.Tony Sadberry, Steve HcConnico
and P:ofessor C#tlson. Now, since Steve and
Elaine are both Austin reszdents and Tony and
Rugty are goxng to have to travel, I would propose
that we take the two out-of-towners flrst in case‘
they must go. 1Is that okay with you Elalne and
Steve? |

PROFESSOR CARLSOMN: Yes,

MR. HcCONNICO: Yes.

CHAIRMAN SOULES: Rusty, between y&u
and Tony, flip a coin or discuss who wgnﬁs to go
first. What are youf travel schedules?

'MR. SADBERRY: I'm driving, Luke. And
mine is probably not --

: CHAI;BAN SOULES: Tony, go ahead.

MR. SADBERRY: Okay.

CHAIRMAN SOULES: While Tony is tuning
up, I've got a repealer in here of 164 which we
failed to do last time after we combined 164 into

162. So, all in favor of that, say "I.” Okay.

MR. SADBERRY: Okay. Mr. Chairman,
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C/ %@ MicHAEL D. SCHATTMAN / . .
DiSTRICT JUDGE a A 26
< w&’/ 348714 JUDICIAL DISTRICT OF TEXAS W

TARRANT COUNTY COURT HOUSE

/[ W FORT WORTH, TEXAS 76196-028I

PHONE (817) 8772715

March 3, 1988

To: Members of the Planning Subcommittee of the
State Bar Committee on the Administration of Justice

Re: Direct Actions

Although I anticipated a maelstrom of letters from lawyers and
academics in response to my inquiry it has not developed.
Enclosed are copies of all of the written responses I received
to some 20 letters. I will summarize the 2 telephone calls
(one from Phil Hardberger) as follows: "It would be a good
idea and would stop deceiving the jury; but it would also end
the new breach of the duty of good faith cause of action which

may be a better remedy. The Supremes cannot do this by rule
changes."

I think you will find Prof. John Sutton's letter to be the most
intricuing. He approaches this from a different angle entirely.

" Given Judge Kilgarlin's concurrence in Cont'l Casualty v. Huizar,
we may wish to recommend that no effort be made to ‘allow direct
actions through a rules change, but that study of the ethics issue
raised by John Sutton.should be pursued instead. Please let know
your reaction to this, before the March 12 meeting if possible.

I would also like to hear from those of you who are working on
separate projects (work:product; pleadings; findinas and conclusions),
so that either you or I can give a short report at the meeting.

%truly ougs,

Michael D. Schattman
MDS/1w

xc: Doak Dishop
encl.
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GLEN WILKERSON
ATTORNEY AT LAW
1680 ONE AMERICAN CENTER
600 CONGRESS AVENUE
AUSTIN,. TEXAS 78701
BOARD CERTIFIED

December 7, 1987
CIVIL TRIAL LAW
PERSONAL INJURY TRIAL LAW
TEXAS BOARD OF
LEGAL SPECIALIZATION

AREA CODE 512
TELEPHONE 478.6491

‘Judge Michael Schattman
348th District Court

Tarrant County Court House
Fort Worth, Texas 76196-0281

Dear Mike:

It was good to hear from you even if it was a "judicial
inquiry." I have heard many good things from a lot of people
about the strong public service you are giving the’citizens of

Tarrant County. As an old Fort Worth boy (gettlng older), I
can say that they need it.

As to the subject of your inquiry, I believe that it
would be a mistake to change the rules on this point to permit
direct actions. My primary objection after some 15 years on
both sides of the docket (plalntlff and defendant) is that (1)
there is really no OVerpowerlng need to change the present
law; (2) if there is a "need," it is a need primarily driven
by the "need" for higher verdlcts, (3) the result will be a
complicating overlay of new rules, new procedures which will

literally take years to sort out whatever benefits flow from
the change are outweighed by the costs.

Thank you for writing.
Respectfully,

Mo lyifhous,

Glen Wilkerson
GW/11
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SCHOOL OF LAW
THE UNIVERSITY OF TEXAS AT AUSTIN

727 East 26th Street * Austin, Texas 78705+ (512 )471-5151
December 14, 1987

Judge Michael D. Schattman
348th Judicial District of Texas
Tarrant County Courthouse

Fort Worth, Texas 76196-0281

Re: Direct Actions Against Insurers

Dear Judge Shattman:

I have two or three reactions to the problems raised in
your letter of November 30.

At the outset, it seems to me that cases such as the very
recent Supreme Court case of Continental Casualty Co. v. Huizar
(decided November 25, 1987) forcefully suggest that direct
actions should be allowed against insurance companies, and

normally this would be a joinder of the insured and insurer as
defendants. ’

My main reason for favoring direct actions, however, is
that the lawyers hired by insurance companies.to represent
insureds when damage suits are filed against the insureds are
placed in very difficult positions, from a standpoint of
professional ethics. Therefore, a change to direct actions
should also include a change in the liability policies, taking
away from the insurance companies the duty and right to defend
the case and substituting a duty and right to employ counsel
for the insured with such counsel thereafter to be solely

responsible to the insured and with no obligations whatever to
the insurer. :

My third reaction is that the Supreme Court does not have
authority to make this needed change. Legislation would be
required, in my opinion.

With best wishes,

Sincerely yours,

//:
. 1]
-
Q) (f (f"“\

John F. Sutten, Jr.
A.W. Walker, Jr. Centennial
Chair in Law
JFS/cva
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Jenkens & Gilchrist

ATTORNEYS

3200 ALLIED BANK TOWER
1600 ONE AMERICAN CENTER DALLAS, TEXAS 75202-2711 3850 TEXAS COMMERCE TOWER
POST OFFICE BOX 2887 HOUSTON, TEXAS 77002-2909
AUSTIN, TEXAS 78769-2987 {214) 855-4500 (713) 227-2700

_{512) 478-7100 TELECOPIER (214) 855-4300

TELEX 73-2595
T. RICHARD HANDLER TWX 810-861-4047
(214) B855-4329

December 21, 1987

Don M. Dean, Esqg.

Underwood, Wilson, Berry,
Stein & Johnson

P.O. /Box 9158

Amay¥illo, TX 79105

Dear Don:

Attached you will find a letter I received from Judge
Michael Schattman, 348th District Court, of Fort Worth, who is
chairing the State Bar's subcommittee -‘investigating whether

"direct actions" against insurance carriers are preferable or
not. .

Because your practice is probably more insurance-oriented
than my own and because I respect your insights and points of
view, if you have some knowledge and interest in the subject you
might take a few minutes to give Judge Schattman the benefit of
your thoughts on this subject. )

I would appreciate the favor of a copy of any correspondence
you generate, so that I can also educate myself.

I hope this letter finds you in good health and enjoying the
holidays.

Kindest personal regards.
Sincerely,
73
T. Richard Handler

TRH:cb
Enclosure
cc: he Honorable Michael D. Schattman
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MICHAEL D. SCHATTMAN
DISTRICT JUDGE
2481w JuDICIAL DISTRICT OF TEXAS
TARRANT COUNTY COURT HOUSE
FORT WORTH, TEXAS 76196-028!
. PHONE (817 8772713

November 30, 1987

Richard Handler

Jenkens & Gilchrist

3200 Allied Bank Tower
Dallas, Texas 75202-2711

Re: Direct Actions Against
Insurers

Dear Ric:

There are two study groups presently investigating whether to
authorize "direct actions” under the Rules of Civil Procedure.
One group is a subcommittee of the Supreme Court's Rules Advisory
Committee chaired by Broadus Spivey of Austin. The other is a
subcommittee of the State Bar's Committee on the Administration
of Justice. I am the chair of the State Bar's subcommittee and I
am writing to you and other lawyers around the state to get your
thoughts and advice on this issue.

Would you mind, after kicking this around with friends and
colleagues, writing me a letter on your (and their) perceptions
of the pros and cons of such a change in Texas practice? . This
would change both the approach and philosophy of Texas tort
litigation. 1Is this wise? Would counter-claims also be direct
actions? Would we now reveal the existence or absence of all
parties' liability insurance? Should direct actions be limited
only to situations where coverage and/or defense is denied? Will
a rules change be sufficient -- given the authority over policy
language granted to. the. State Board of Insurance by statute, does
the Supreme Court even have this authority?

I truly appreciate your taking the time to respond and give us
your help on exploring this issue. Thank you.

Very uly yours,

Michael D. Schattman- 060302

MDS/1w
XC



Jenkens & Gilchrist

ATTORNEYS

3200 ALLIED BANK TOWER

1800 ONE AMERICAN CENTER DALLAS, TEXAS 75202-2711

POST QFFICE BOX 2987
AUSTIN, TEXAS 78769.2987
(512) 478-7100

3850 TEXAS COMMERCE TOWER
HOUSTON, TEXAS 77002-2909
(214) 855-4500 (713) 227-2700

TELECOPIER (214) 855-4300

TELEX 73-2595
T. RICHARD HANDLER TWX 910-881-4047

(214) 855-4329

December 21, 1987

C. L. Mike Schmidt, Esq.

Stradley, Schmidt, Stephens & Wright
One Campbe Centre

Dallas, TX 75206

Frank ker, Esqg.
One Alamo Center
106 . Mary's

San

Terry Tottenham, Esgq.

Forrest Bowers, Esq.
140
Lubbock, TX 79048

ntonio, TX 78205

Do¥le Curry, Esq.
201 W, Houston Street
arshall, TX 75670

Gentlemen:

Attached you will find a letter I
Michael Schattman, 348th District Court,” of Fort Worth, who is
chairing the State Bar's subcommittee investigating whether

"direct actions" against insurance carriers are preferable or
not.

received from Judge

Because your practices are probably more insurance-oriented
than my own, because of your current positions in the Litigation
Section, and because I respect your insights and points of view,
each of you who has some knowledge and interest in the subject
might take a few minutes to give Judge Schattman the benefit of
your thoughts on this subject.

I would appreciate the favor of a copy of any correspondence
you generate, so that I can also educate myself.

I hope this letter finds each of

you in good health and
enjoying the holidays.

L3

J
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Jenkens & Gilchrist

December 21, 1987
Page 2

Kindest personal regards.

Sincerely,
At/
T. Richard Handler
TRH:cb
Enclosure

cc: The Honorable Michael D, Schattman

G0304



DOGGETT, JACKS, MARSTON-& PERLMUTTER

A PROFESSIONAL CORPORATION
ATTORNEYS & COUNSELORS AT LAW

~4}USTIN.‘ LLOYD DOGGETT
A Board Certified
7.~ J1206- SAN ANTONIO P Injors Trial Law
£/ AUSTIN, TEXAS 787011887 T“"‘““ gt .
(512) 4764351 Bourd of Legal Specialization
TOMMY JACKS
HOUSTON: Board Certified
ONE ALLEN CENTER Civil Trial Law
PENTHOUSE, SUITE 3450 Personal lajury Trial Law )
HOUSTON, TEXAS 77092-4793 Texas Board of Legal Specialization
13 739-1133 Lp
. . Board Certified "
PLEASE REPLY TO: Civi Trial Law
X AUSTIN OFFICE Texas Board of Legal Specialization
O HOUSTON OFFICE JAMES D. MARSTON

December 23, 1987

Hon. Michael D. Schattman
348th Judicial District Court
Tarrant County Courthouse
Fort Worth, TX 76196-0281

Dear Mike:

Thank you for your letter of November 30, 1987, which arrived
while, coincidentally, I was in your hometown engaged in
settlement negotiations in a construction accident case in which,
as I recall, you presided over an early hearing regarding the
scheduling of certain defense witness depositions. The case
settled just before the December 7 trial date for a little over
two million dollars, I am happy to report.

I know that that has nothing to do with the matter you wrote me
about, but you know we plaintiff's lawyers can't resist a little
gratuitous bragging every now and then.

I appreciate your soliciting my opinion about the issue of direct
actions against insurers. I believe that there is a divergence of
opinion amongst members of the plaintiffs' trial bar on this
issue. As you might expect, there is one school of thought that
direct action against insurers is just what the doctor ordered.
For my part, however, I question the wisdom of this and certain
other "reform" proposals being discussed presently. I do not
applaud the movement toward telling the jury all there is to know
about the background of a lawsuit, because I believe that
distracts them from the true issues of the case. (For the same
reason, I object to a "cure" general charge and to the notion that
it's okay to tell the jury the effect of their answers). I
recognize that in some cases it would be to my benefit to be able
to sue insurers directly and to tell jurors what they're up to,
but in other cases it cuts the other way, and in few cases does
the jury really need to know all those things in order to get
about their business.

I may be getting conservative in my old age, but I generally
subscribe to the "don't fix it if it ain't broke" school of legal
reform. It ain't broke.

00305
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Thanks again for soliciting my views. If I can think of any case
in which direct action against insurers should be permitted, it i
in the case where a claim for breach of duty of good faith and
fair dealing is combined with the liability suit giving rise to
that claim (e.g., in the third-party liability situation where th
insurer has denied or delayed the fair settlement of the claim o
has engaged in other abusive settlement practices.

?lease feel free to call me at any time.

Cordially yours,
/
/ Lt

Tommy Jacks

TJ/cmak
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M%CUIQE
LEVY

LONNIE C. MCGUIRE. JR. ATTORNEYS AND COUNSELORS AT LAW
ALBERT LEWY -
KIP A. PETROFF MacAthur Picza, Sulte
5525 MacArthur Boulevord
MIKE CHAMBERS Post Office Bax 165507
Iving, Texas 75016-5507
214/580-1777
Meto 751-1120

January 14, 1988

Hon. Michael D. Schattman
District Judge

348th Judicial District
Tarrant County Courthouse
Fort Worth, TX 76196-0281

RE: Direct Actions Against Insurers
Dear Judge Schattman:

When I received your correspondence of November 30, 1987, I really
didn't know enough about direct action statutes to give you an
intelligent appraisal. I wrote to Jerry Kwilosz, a former claim
manager and presently a lawyer for Reliance Insurance Company, and
asked him if he would be kind enough to share his observations and
experience with us concerning Reliance's Louisiana experience.

I enclose a copy of his correspondence to me dated January 11, 1988.
If you have any further questions, please ‘feel free to contact Jerry

directly as I know he'll be delighted to share his experiences of the
past 25 years with you.

If there's any wvay we can be of service to you at any time, please
feel free to call upon us.

Sinéerely:
G E & LEVY

e

Lognie C. McGuire, Jr.

—

LCM:vb
Enc.

cc Jerry Kwilosz
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Reliance®

JANUARY 11, 1988
! ~

LONNIE C. MC GUIRE, JR.

MC GUIRE & LEVY

ATTORNEYS ANRD COUNSELORS AT LAW
P. 0. BOX 165507

IRVING, TEXAS 75016-~5507

RE: DIRECT ACTIONS AGAIRST INSURERS

DEAR LOKNIE:

I HAVE YOURS oF DECEMBER 30, 1987, ALONG WITH THE NOVEMBER 30TH
LETTER OF DISTRICT JUDGE MICHAEL D. SCHATTMAR REGARDIKGC THE ABOVE
CAPTIONED SUBJECT. JUDGE SCHATTMAN'S LETTER INDICATES THAT THERE
ARE TWO BAR STUDY GROUPS INVESTIGATING "DIRECT ACTIONS" AGAIRST
INSURAKCE CARRIERS. WITHOUT FURTHER IRFORMATION, I ASSUME THE
CONTEMPLATED PROCEDURE WOULD BE MUCH LIKE TEHE SITUATION AS IT
EXISTS IR LOUISIARA, THERE, IN THE USUAL CASE, PLAIRTIFF SUES A
DEFENDART AND USF&G, HIS INSURARCE CARRIER, THESE ARE THE NAMED
DEFENDANTS 1IN A LAW SUIT. THE PLEADIRGS USUALLY STATE THAT THE
DEFENDANT 1S USF&G, INSURED, AND THAT THE IRSURANCE COMPANY IS
RESPONSIBLE IR PAYMENT FOR WHATEVER KEGLIGENT ACTIVITIES THE DE~
FENDANT MIGHT BE FOURD RESPONSIBLE FOR.

I HAVE BEEN INVOLVED IN MUCH OF THIS TYPE OF LITIGATIOR ARND I
HAVE NOT FELT THAT THE CARRIER'S PRESENCE MAKES THE CASE WORSE,
S0 TO SPEAK, FROM THE DEFENSE STANDPOINT. CURRENT JURY PANRELS
ARE FOT SO RAIVE AS TO BE UNAWARE THAT THERE 1S INSURARCE
COVERAGE PRESENT IR MOST ALL OF THE LITIGATIOR WE SEE PRESERTLY.

THERE ARE ADVANTAGES TO BOTH SIDES WHERE THE CIVIL PROCEDURE
ALLOWS spcH DIRECT ACTIONS. OKE IMPORTANT ONRE WOULD BE THE
ABILITY TO HAVE EVIDENCE INTRODUCED OR COVERAGE WHERE THIS ISSUE

THE ACTION ALOKNG WITH 178 INSUREDS, THE CARRIER'S ANSWER USUALLY
ADDRESSES ITSELF TO THE COVERAGE ISSUE, TO SET Up THE COVERAGE
DEFENSE. THIS ORDIRARILY IS DONE, OF COURSE, BY A DIFFERERT
LAWYER REPRESENTING THE INSURARCE COMPANY OFELY. THIS SITUATION
CURRERTLY PRESENTS A PROBLEM IN TEXAS WHERE THE DUTY TO DEFENRD

Reliance Insurance Company
1320 Greenway Drive, Irving, Texas 75038
Mailing Address: PO, Box 660621, Dallas, Texas 75266-0621

Telephone: (214) 550-0068 00308



LONRRIE C. MC GUIRE, JR.
PAGE 2 - =~

IS PROBABLY THE ORLY THING THAT CAR BE ADDRESSED 1K TEE LAW SUIT
IN CHIEF.

ANOTHER ADVAKTAGE WOULD BE IR HAVIRG THE EXISTENCE OR ABSENCE OF
LIABILITY INSURAKCE FOR ALL PARTIES TO BE A MATTER OF RECORD. 1IN
LOUISIANA, FOR INSTARCE, THE PARTIES SUBMIT THE CERTIFIED COPIES

OF ALL COVERAGE ARD THIS BECOMES PART OF THE RECORD FOR EVERYORKE

I WOULD ROT BE IN FAVOR OF DIRECT ACTIONS ONLY IK COVERAGE MATTERS.
I WOULD PREFER THAT THE DIRECT ACTION PROCEDURE APPLY IR ALL LITI-

GATIONR. 1 THIRK TO LIMIT IT TO COVERAGE MATTERS WOULD BE MUCH TOO
CUMBERSOME.

I COULD SEE WHERE SOME CARRIERS WOULD BE PRETTY MUCH AGAINST
THIS CHANGE IR THE CIVIL PROCEDURE IN THAT THEY MIGHT FEEL
THAT BECAUSE OF WHO THEY ARE THAT THEY COULD BE A TARGET,
THAT JURIES WOULD BE MUCH MORE PRONE TO RULE ON THIS EMOTION
THAR ON THE FACTS OF THE CASE. I THINK THIS WOULD BE LIMITED

TO CARRIERS OF SUBSTANTIAL NRATIONAL STATURE - ALLSTATE, STATE
FARM, ’ .

I HOPE THE ABOVE CAN HELP YOU IK YOUR REPLY TO JUDGE SCHATTMAN,
IF YOU HAVE ARY QUESTIONS, GIVE ME A CALL,

BEST REGARDS,

JERRY KWILOSZ

JJK :AK

GO

)
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KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHARLES D. BUTTS
ROBERT E. ETLINGER
MARY 5. FENLON

PETER F. GAZDA

REBA BENNETT KENNEDY
ROBERT W. LOREE
DONALD J. MACH
ROBERT D. REED

HUGH L SCOTT, IR.
SUSAN C. SHANK
LUTHER M. SOULES 11l
THOMAS G. WHITE

LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING ¢ EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205-1695
(512) 224-9144

March 11, 1988

WAYNE |. FAGAN
ASSOCIATED COUNSEL

TELECOPIER

(512) 224-7073

Mr. Sam Sparks

Grambling and Mounce

P.0O. Drawer 1977

El Paso, Texas 79950-1977

" Re: Direct Actions Against Insurers
Dear Sam:

I have enclosed a copy of a letter sent to me from Michael
D. Shattman regarding direct actions against insurers. Please
prepare to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee. :

LUTHER H. SOULES III

LHSIII/hjh
Enclosure

cc: Justice William w. Kilgarlin
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MICHAEL D. SCHATTMAN

DisTricT JUDGE @ @
348t JUDICIAL DISTRICT OF TEXAS 2 |
TARRANT COUNTY COURT HOUSE 7 4

FORT WORTH, TEXAS 76196-0281
PHONE (817 8772718 ] /)
November 30, 1987
Doak Bishop
Hughes & Luce
2800 Momentum Place
1717 Main Street
Dallas, Texas 75201
‘Re: Direct Acgions Against Insurers

and Rul 38(c)and 51(h), T.R.C.P.

Dear Doak:

I received your note of the 19th with memo correspondence
today. An incorrect zip code and the vagaries of the county's
in-house mail service are the culprits.

The memo from Eddie Molter to Judge Robertson of October 30, 1986,
is incomplete. I received paces 1, 3, 5 and 7. What about the
others? 1Is the Chuck Lord memo to Judge Wallace only a single
page? Can you help on this? Can Broadus?

I am sending a letter out to some selected practitioners and
academics soliciting their views. It would seem from the memos
that a rule change alone would not be enough to usher in direct
actions. This would be such a big change in our practice it
‘should be approached cautiously. '

I am copying Broadus Spivey, Luke Soules and the members of the -
COAJ "think tank" subcommittee. I would like to. send my fellow
think tankers copies of the complete memos. I will send you,
Broadus and Luke copies of anything my letter generates.

Very/i7yly yours;
vu/—

M{chael D. Schattman

MDS/1lw 00311

xc: B. Spivey, L. Soules, Mike Handy, Bill Dorsaneo, Pat Hazel,
Charles Tighe :



LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON (512) 224-9144 WAYNE I FACAN
KEITH M. BAKER ASSOCIATED COUNSEL .
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINGER (512) 224:7073

MARY 5. FENLON
PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD J. MACH
ROBERT D. REED

HUCH L SCOTT, JR.
DAVID K. SERGI

SUSAN C. SHANK

LUTHER H. SOULES 11l December 9, 1987
W. W. TORREY

Mr. Sam Sparks

Grambling and Mounce

P. O. Drawer 1977

El Paso, Texas 79950~1977

Re: Tex. R. Civ. P. 38(c) and 51 (b)
Dear Sam:

"I have enclosed a letter sent to me through Michael bD.
Schattman regarding Rules 38(c) and 51(b). Please prepare to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

EB“H. SOULES III

LHS/hjh

SCACII: 003

Enclosure ‘

cc: Justice James P. Wallace
Mr. Michael D. Schattman -

"

L 2
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Srivey. BGrice, KeELLY AND KNISELY
ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

BROADUS A. SPIVEY fHI WEST 6™ STREET, SUITE 300 INVESTIGATORS?
BOARD CERTIFIED! -
PERSONAL INUURY TRIAL LAW AUS "o Box 2on dD:II;I:KCLELEI:J;JEL:M
TIN. TEX -
DICKY GRIGH AS 78758-2011
BOARD CERTIFIED* (8121 474-6061
. PERSONAL INJURY TRIAL LAW PUSINESS MANAGER:
MELVALYN TOUNGATE
PAT KELLY
BOARD CERTIFIED! ™~
PERSONAL INJURY TRIAL LAW
November 9, 1987

PAUL E. KNISELY

OF COUNSEL
J. PATRICK HAZEL
BOARD CERTIFIEDt
PERSONAL INJURY TRIAL LAW
CIVIL TRIAL LAW

BAS87.266

Grambling and Mounce
Texas Commerce Building
P. O. Drawer 1977 _ - - N
El Paso, Texas 79950-1977 .
il

Re: Special Subcommittee -/TRCP 38(c)
Direct Actions

Hon. Sam Sparks éy ¢ 7

Dear Chairman Sam:

Since I have really dropped the ball on this assignment, I need to
call upon you for help in restoring my appearance of reliability.

On June 27, 1987, Luke Soules appointed a special subcommittee to
study these rules. The subcommittee consists of you as chairman,
Frank Branson, Franklin Jones, and myself as members.

I inquired of Justice Wallace as to the existence of any briefing
or information that had accumulated with the Supreme Court over a
period of years. This has been a rather lively topic of discussion
in the legal community ever since I have been practicing, and I
knew the Supreme Court had to have some material gathered. On July
8, 1987 Judge Wallace férwarded to me copies of research done on
the subject. Like a good committee member, I procrastinated "until
tomorrow." Now, "manafia" has come.

I am forwarding a copy of the material furnished to me by Judge
Wallace and a copy of his accompanying letter of July-8, 1987.

We need to get together, and that should be without further delay.

It will make you look good to act in a rather hasty fashion while
you can compare your conduct with my speed.

00513



Hon. Sam Sparks
November 9, 1987
Page Two

Additionally, I have received several inquiries from lawyers who
are not even members of our committee and some from defense
lawyers, too, asking when we were going to move on this issue.
There is more interest than I had thought. I would suggest a
Thursday or Friday meeting in Austin within the next three or four
weeks.

I apologize to you, Luke Soules, and especially to Judge Wallace,
for my inertia.

Sincerely,

¢ Broadus A. Spivey

BAS: jk.

C: Hon. James P. Wallace
Mr. Luther H. Soules III
Mr. Frank Branson
Mr. Franklin Jones
Mr. Doak Bishop, Chairman, COAJ

Ver 30() 51()
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CHIEF JUSTICE
JOHN L. HILL PO. BOX 12248 CAPITOL STATION
JUSTICES AUSTIN, TEXAS 78711

ROBERT M. CAMPBELL
FRANKLIN S. SPEARS

C. L RAY
JAMES P. WALLACE July 8,-1987

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
OSCAR H. MALZY

Mr. Broadus A. Spivey

Spivey, Grigg, Kelly & Knisely
P. 0. Box 2011

Austin, Texas 78768

Dear Broadus:

THE SUPREME COURT OF TEXAS

G202

CLERK
MARY M. WAKEFIE|

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS
MARY ANN DEFIBA

1S 16y 0170r 29

As per your request of last week, I am forwarding copies of
research done by various court personnel into direct action against
insurance companies in Texas. I hope this is of some help to you
and I look forward to your subcommittee report to the Supreme Court

Advisory Committee.

Sincerely,

P

<Fr~—
Jafes p.
Jastice

JPW/cw

Wallace

G031



KENNETH W. ANDERSON, IR. TELEFAX
KEITH M. BAKER PHIL STEVEN KOSUB ATTORNEYS -AT - LAW

RICHARD M. BUTLER CARY W. MAYTON A PROFESSIONAL CORPORATION SAN ANTONI
W. CHARLES CAMPBELL J. KEN NUNLEY ,
CHRISTOPHER CLARK JUDITH L RAMSEY TENTH FLOOR 512 24707
HERBERT CORDON DAVIS SUSAN SHANK PATTERSON REPUBLIC OF TEXAS PLAZA G
SARAH B. DUNCAN SAVANNAH L ROBINSON - AUSTIN
MARY 5. FENLON MARC 1. SCHNALL * 175 EAST HOUSTON STREET

GEORCE ANN HARPOLE
LAURA D. HEARD
RONALD ). JOHNSON

REBA BENNETT KENNEDY

LUTHER H. SOULES I B
WILLIAM T. SULLIVAN
JAMES P. WALLACE *

LAW OFFICES

SOULES &8 WALLACE

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

512) 327-4105

WRITER'S DIRECT DIAL NUMBER:

June 20, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002

Re: Proposed Change to Rule 57
Texas Rules. of Civil Procedure

Dear Mr. Beck:

Enclosed please find a copy of a letter sent to me by
Mr. Harry Tindall. Please prepare to report on the matter at our
next SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LUTHER H.

SQULES IIT

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht
Justice Stanton Pemberton.

60316

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5

CORPUS CHRISTI, TEXAS OFFICE: THE GOO BUILDING, SUITE 1201

901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511

TEXAS BOARD OF LECAL SPECIALIZATION
t BOARD CERTIFIED ‘CIVIL TRIAL LAW
t BOARD CERTIFIED CIVIL APPELLATE LAW
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW

600 LEOPARD STREET, CORPUS CHRIST!, TEXAS 78473
(512) 883-7501



TINDALL & FOBTER 4 6149, 9
Attorneys at Law

2800 Texas Commrerce Towar =
600 Travis St.
Houston, Texas 77002
(713) 229-8733
Fax (713) 228=1303
Sypd St
TELEFAX COVER LETTER '7//(/ Q. /
TO: Luther Souleg /i
TELEFAX NUMBER: 512-224=7073 L M -

FROM: HARRY L. TINDALL /

DATE: June 19, 1989

RE:

= PAGES BENT INCLUDING TELEFAX COVER LETTEHR.

Attention: 1If you do not raeceive the total number of pages sent,
please ¢all Myra Bmith or Karen Howard, Jlegal assistants,
immediately.

COMMENTS ¢ I havs raviewed all Qf tl.e proposed rule changes.
They appear acceptable to me. I sspecially approva the change to
Rule 21a ggthoriéing service by telscopisr. However, we should
'also amend Rule 57 at the same time, I attach a copy of the
proposed change. I assume this can te do e poll

of the committes. Plemse call me if I can help. |

60317



57. BIGNING OF PLEADINGS

Proposed Change:

Every pleading of a party represanted by an attorney shall be
signed by at least one attorney of record-in his individual name,
with his State Bar of Texas identification number, address, and
telephone number, and, if available, telecopier number. a party
not represented by an attorney shall sign his pleadings, state his
address, and telephone number, and, if av

humbex. '




HELD OVER FROM MAY Rb-27 Mieeting

Rule 120a. Special Appearance

1. Notwithstanding the provisions of Rules 121, 122
and 123, a special appearance may be made by any party either
in person or by attorney for the purpose of objecting to the
jurisdiction of the court over the person or property of the
defendant on the ground that such party or property is not
amenable to process issued by the courts of this State. A
special appearance may be made as to an entire proceeding or as
to any severable claim involved therein. Such special
appearance shall be made by sworn motion filed prior to motion
to transfer venue or any other plea, pleading or motion:
provided however, that a motion to transfer venue and any other
pPlea, pleading, or motion may be contained in the same
instrument or filed subsequent thereto without waiver of such
special appearance; and may be amended to cure defects. The
issuance of process for witnesses, the taking of depositions,
the serving of requests for admission, and the use of discovery
yRngyyed ¥PER processes, shall not constitute a waiver of such
" special appearance. Every appearance, prior to judgment, not

in compliance with this rule is a general apnearanna

-2, Any motion to challeng
for herein shall be heard and detern
transfer venue or any other plea or
determination of any issue of fact i
objection to jurisdiction is a deter
the case or any aspect thereof.

"@@@}’j

- [3. The court shall detern
on the basis of the pleadings, any s
between the parties, such affidavits
filed by the parties, the results of
any oral testimony. The affidavits,
personal knowledge, shall set forth
admissible in evidence, and shall sh
affiant is competent to testify. ]

) fo

|

3. 4. If the court sustains
jurisdiction, an appropriate order shall be/ entered. "If the
objection to jurisdiction is overruled, th¢ objecting party may
thereafter appear generally for any purpoge. Any such special
appearance or such general appearance shill not be deemed a
waiver of the objection to jurisdiction/when the objecting
party or subject matter is not amenab to process issued by
the courts of this State. :

[Note: Added Lanéuage derscored]
3751B
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HELD OVER FROM MAY &b-27 Mieeting

Rule 120a. Special Appearance

: 1. Notwithstanding the provisions of Rules 121, 122
and 123, a special appearance may be made by any party either
in person or by attorney for the purpose of objecting to the
jurisdiction of the court over the person or property of the
defendant on the ground that such party or property is not
amenable to process issued by the courts of this State. A
special appearance may be made as to an entire proceeding or as
to any severable claim involved therein. Such special
appearance shall be made by sworn motion filed prior to motion
to transfer venue or any other plea, pleading or motion;
provided however, that a motion to transfer venue and any other
plea, pleading, or motion may be contained in the same
instrument or filed subsequent thereto without waiver of such
special appearance; and may be amended to cure defects. The
issuance of process for witnesses, the taking of depositions,
the serving of requests for admission, and the use of discovery

7Ny ved¥rEdy processes, shall not constitute a waiver of such

' special appearance. Every appearance, prior to judgment, not
in compliance with this rule is a general appearance. .

2. Any motion to challenge the jurisdiction provided
for herein shall be heard and determined before a motion to
transfer venue or any other plea or pleading may be heard. No
determination of any issue of fact in connection with the
objection to jurisdiction is a determination of the merits of
the case or any aspect thereof.

. [3. The court shall determine the special appearance
on the basis of the pleadings, any stipulations made by and
between the parties, such affidavits and attachments as may be
filed by the parties, the results of discovery processes, and
any oral testimony. . The affidavits, if any, .shall be made on
personal knowledge, shall set forth specific |facts as would be
admissible in evidence, and shall show affirgatively that the
affiant is competent to testify. ]

‘3. 4. If the court sustains the obijecton to
jurisdiction, an appropriate order shall be/entered. ' If the
objection to jurisdiction is overruled, th objecting party may
thereafter appear generally for any purpoge. Any such special
appearance or such general appearance sh#ll not be deemed a
waiver of the objection to jurisdiction/when the objecting
party or subject matter is not amenab to process issued by
the courts of this State. :

[Note: Added Lanéuaqe derscored]
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FULBRIGHT & JAWORSKI S
1201 McKINNEY /ﬁ'd.

HousToN, TExAas 77010

WASHINGTON. D.C.

%D AUSTIN o
ANTONIO
TELEPHONE: 713/651-515) . DALLAS

TELEX: 76-2829 LONDON
TELECOPIER: 713/651-5246 ZURICH

FULBRIGHT JAWORS K} &
ReAVIS McGRrATH

NEW YORK
LOS ANGELES

May 31, 1989

Rer "Tex. R. Civ. P. 120a

The Honorable Nathan L. Hecht
S5th District Court of Appeals
County Courthouse

Dallas, Texas 175202

Dear Justice Hecht:

Pursuant to your request at the recent meeting of the
Supreme Court Advisory Committee, I enclose a draft of a
proposed change to Rule 120A for the Court's consideration.
The purpose of this proposal is to allow the use of affidavits
to resolve the jurisdiction issue.

Very truly yours,
Originat Signad By
DAVID J. BECK
David J. Beck
DJB/st
Enclosure

cc: Luther H. Soules, III, Esq. — w/attachment
3784B
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Rule 166. Pre-T
In any action,

attorneys for the

authorized agents to

sider:
()
relating to a suit pe

(b)

All dilato

The simplif

HELD OVER FEom rmy ab-27 Meeting

o foor

rial Procedure; Formulating Issues

the court may in its discretion direct the

parties and the parties or their duly

appear before it for a conference to con-

ry pleas and all motions and exceptions
nding;

ication of the issues;

().

pleadings;
(d)

documents which will a
(e)
(£)

to a master or auditor

The necessity or desirability of amendments to the

The possibillity of obtaining admissions of fact and of

void unnecessary proof;
The limitatipn of the number of expert witnesses;
The advisability of a preliminary reference of. issues

for findings to be used as evidence when

the trial is to be by jury.

[IQ)'The Settlement of the case. To aid such consideration,

the court may encourage
g) (h) Such other matters as may aid in

settlement. ]

the disposition of

the action. The court shall make an order which recites the

action taken at the pre-trial conference, the amendments allowed

to the pleadings, the time within which same may be filed, and

the agreements made by thle parties as to any of the matters con-

and which 1limi

sidered, the. issues for trial to those not

disposed of by admission$ or agreements of counsel; and such

order when entered shall lcontrol the subsequent course of the

00321



action, wunless modified at the trial to prevent manifest
injustice. The court in its discretion may establish by rule a
pre-trial calendar on which actions may be placed for considera-~
tion as above provided and may either confine the calendar to

jury actions or extend it to all actions.



Rule 166b. Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in

accordance with these rules, the scope o% discovery is as fol-

lows:
a. In General. (No change.)

b. Documents and Tangible Thin

c. Land. (No change.)

d. Potential Parties and Witne

e. Experts and Reports of Exg

facts known, mental impressions an

otherwise discoverable because the

i

to the subject matter in the pendij

i

acquired or developed in anticipation of litigation and the

discovery of the identity of experts from whom the informa-

tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of

the identity ‘and location (name,

address and telephone

number) of an expert who may be called as a[n_expert]

witness, the subject matter on

expected to testify, the mental

which the witness is

impressions and opin-

ions held by the expert and the facts known to the

expert (regardless of when the factual information was

acquired) which relate to or form the basis of the

d: /scac/newlé6b.doc/hjh -1-

7

9 99/
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Rule

166b. Forms and Scope of Discovery; Protective Orders;
Supplementation of Responses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in

accordance with these rules, the scope of discovery is as fol-

lows:

a. In General. (No change.)

b. Documents and Tangible Things. - (No change.)

c. Land. (No change.)

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the ?nformation is relevant
to the subject matter in the pendiné action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of
the identity ‘and location (name, address and telephone
number) of an expert who may be called as a[n expert]
witness, the subject matter on which the witness is
expected to testify, the mental impressions and opin-
ions held by the expert and the facts known to the
expert (regardless of when the factual information was

acquired) which relate to or form the basis of the

d:/scac/newlé66b.doc/hjh -1~

00323



mental impressions and opinions held by the expert.
The disclosure of the same information concerningdééwi
expert used for consultation and who is not expectea‘;;

be called as a[n_expert] witness at trial is requiréd:
if the expert’s work product forms a basis either in’
whole or in part of the opinions of an expert who is to
be called as a witness. |

(2) Reports. A party may also obtain discovery
of documents and tangible things including all tangible
reports, physical models, compilations of data and
other material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition
testimony. The disclosure of material prepared by an
expert used for consultation is required even if it was
prepared in anticipation of l;tigation or for trial
when it forms a basis either in whole or in part of the
opinions of an expert who is to be called as a[n
expert] witness.

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. If the
discoverable ¢ factual observations, tests, supporting
data, calculations, photographs, or opinions of an
expert who will be called as a[n_expert] witngss have
not been recorded and reduced to tangible form, the
trial judge may order these matters reduced to tangible
form and produced within a reasonable time before the

date of trial.

00324



f. Indemnity, TInsuring and Settlement Adgreements.

(No change.)
g. Statements. (No change.)
h. Medical Records; Medical Authorization.
(No change.)
3. Exemptions. The following matters are protected from
disclosure by privilege:

a. Work Product. (No change.)

b. Experts. The identity, mental impressions and
opinions of an expert who has been informally consulted or
of an expert who has been retained or specially empioyed by
another party in anticipation of litigation or preparation
for trial or any documents or tangible things containing
such information if the expert will not be called as aln
expert] witness, except that the identity, mental impres-
sions and opinions of an expert who will not be called to
testify [as an expert] and any documents or tangible things
containing such impressions and opinions are discoverable if
the expert’s work product forms a basis either in whole or
in part of the opinions of an expert who will be called as
a[n _expert] witness.

C. Witness Statements. (No change.)

d. Party ébmﬁaﬁications. (No change.)

e. Other Privileged Information. (No change.)

4. Presentation of Objections. (No change.)
5. Protective Orders. (No change.)

6. Duty to Supplement. (No change.)

00329



[COMMENT TO 1990 CHANGE: Suggestion of Iuke Soules to make

express in the rule that expert reports are not discoverable if

the consultant is to be a fact witness only and not an expert. A

physician who viewed an accident might consult on a protected

basis although testifies to the observation at the time and place-

of the accident.

00
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ROUGH DRAFT

ADD A NEW PARAGRAPH 7 TO RULE 166B, RULES OF CIVIL

PROCEDURE:

7. DISCOVERY MOTIONS
All discovery motions shall contain a certificate by
the party filing same that efforts to resolve the discovery
dispute without the necessity of court intervention have been

attempted and failed.

ELIMINATE THE PROPOSED CHANGE TO TRCP 215, PARAGRAPH 3,
TO-WITg "All motions to compel discovery and all motions for
sanctions shall contain a certificate by the pérty filing same
that efforts to resolve the discovery dispute without the

necessity of court intervention have been attempted and failed."
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RONALD J. JOHNSON

Professor William V.

LUTHER H. SOULES i 1
WILLIAM T. SULLIVAN
JAMES P. WALLACE *

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

June 27, 1989

Dorsaneo III

Southern Methodist University

Dallas, Texas

Re:

75275

Proposed Changes to Rule 166b and 215

Texas Rules of Civil Procedure

Dear Bill:

Enclosed herewith please find copy- of a letter I received
from Mr. Tom Davis regarding proposed changes to Rule 166b and
215. Please be prepared to report on this matter at our next
SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen atteption to the business
of the Advisory Committee.

yours,

ER H. SOULES III

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht
Honorable Stan Pemberton

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315

CORPUS CHRIST, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201

901 MoPac EXPRESSWAY SOQUTH, AUSTIN, TEXAS 78746
S12) 328-5511

TEXAS BOARD OF LECAL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW
$ BOARD CERTIFIED CIVIL APPELLATE LAW
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW

600 LEOPARD STREET, CORPUS CHRIST, TEXAS 78473
(512) 8837501
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BYRD, DAVIS AND EISENBERG
ATTORNEYS AND COUNSELORS

'ARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

707 West 34th Street, Austln Texas 78705-1294
[512] 454-3751

June 26, 1989

Mr. Luther H. Soules III

Soules & Wallace

Tenth Floor, Republic of Texas Plaza
175 East Houston Street

San Antonio, TX 78205-9144

Dear Luke:

Enclosed is a proposed rule change whlch I discussed with
you over the phone last week.

If you have any corrections or suggestions, please give me a

call.
Yours very truly,
Tom Davis

TD/ah

Enclosure



LAW OFFICES

SOULES & REED aﬁmk o [
TENTH FLOOR 7/ / ' / X¢

TWO REPUBLICBANK PLAZA
175 EAST HOUSTON STREET
SAN ANTONIO, TEXAS 78205-2230

KENNETH W. ANDERSON (512) 224-9144

KEITH M. BAKER ASSOCIATED €O
STEPHANIE A. BELBER

CHRISTOPHER CLARK TELECO
ROBERT E. ETLINGER 12} 324-7073

MARY S. FENLON
PETER F. CAZDA June 9, 1988

LAURA D. HEARD

REBA BENNETT KENNEDY
JUDITH L. RAMSEY
ROBERT D. REED

HUCH L. SCOTT, JR.
SUSAN C. SHANK
LUTHER H. SOULES i1}
THOMAS C. WHITE

Marian Taylor

Assistant Public Counsel

Office of Public Utility Council
8140 Mopac

Westpark III, Suite 120

Austin, Texas 78759

Dear Marian:

I have never been able to locate the Motion and Response in
connection with the question of deposing an "expert" who is to be
a "witness" although not a designated expert witness. However,
it went along the lines that I earlier discussed with you by
telephone. Because I cannot find the motion, I am not able to
give you any further documentation by way of assistance, but I
would be happy to talk to you by telephone at any time as I am
sure you know.

Very truly yours,

LHSIII:gcC
letters\015
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KENNETH W. ANDERSON, R.
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CHRISTOPHER CLARK
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MARY.S. FENLON
CEORGE ANN HARPOLE
LAURA D. HEARD
RONALD . JOHNSON

Professor William V.

REBA BENNETT KENNEDY
PHIL STEVEN KOSUB
GARY W. MAYTON

}. KEN NUNLEY

JUDITH L RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH L ROBINSON
MARC ). SCHNALL *®
LUTHER H. SOULES 111 1*
WILLIAM T. SULLIVAN
JAMES P. WALLACE ¢

LAW -OFFICES

SOULES 8 WALLACE

ATTORNMNEYS - AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

July 5, 1989

Dorsaneo III

Southern Methodist University

Dallas, Texas

75275

TELEFAX
SAN ANTONIO
(512) 224-7073’

AUSTIN
(512) 327-4105

Re: Proposed Changes to Rule 166b
Texas Rules.of Civil Procedure

Dear Bill:

Enclosed herewith please find copy of a letter I sent to
Marian Taylor regarding TRCP 166b. Please be prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very truly/yours,

ﬁj? ER H. SOULES III

LHSIII/hjh

Enclosure

cc: Justice Nathan Hecht
Honorable David Peeples

0033

TEXAS BOARD OF LEGAL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW
3 BOARD CERTIFIED CIVIL APPELLATE LAW
® BOARD CERT!FIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5
' 901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 120!
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
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Rule 237a. Cases Remanded From Federal Court

When any cause is removed to the Federal Court and is
afterwards remanded to the state court, the plaintiff shall file
a certified copy of the order of remand with the clerk of the.
state court and shall forthwith give written notice of such
filing to the attorneys of record for all advefse parties. Aall
such adverse parties shall have fifteen days from the receipt of
such notice within which to file an answer. [No default judgment
shall be rendered adgainst a party in a removed action remanded
from federal court if that party filed an answer in federal court

during removal.]

[Comment: Suggestion made by Professor Dorsaneo to include

language here instead of in Rule 239.]
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RULE 278. SUBMISSION OF QUESTIONS , DEFINITIONS AND INSTRUCTIONS

[1. Generall The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by the written
pleadings and the evidence. Except in trespass to try title, statutory
partition proceedings, and other special proceedings in which the pleadings are
specially defined by statutes or procedural rules, a party shall not be entitled
to any submission of any question raised only by a general denial and not raised
by affirmative written pleading by that party. Nothing herein shall change the
burden of proof from what it would have been under a general denial. A judgment
shall not be reversed because of the failure to submit other and various phases
| or different shades of the same question. FPAIIAYE/Ed/EXVRIL/E/BABELLON/ ERALY
#ﬁt/ﬁé/dééﬁéﬂ/ﬁ/ﬁfﬁﬂﬁd/féf/féﬁétﬁ#l/ét/iﬁé/ﬂﬂddﬁé#ﬁ//ﬁﬂlééﬁ/iﬁé/éﬁﬁﬁié#i¢ﬂ//iﬂ
éﬂﬁ#t#ﬁtiﬂlli/¢¢f#éif/ﬁﬁfﬂi#ﬂl/ﬂ#é/ﬁééﬂ/iééﬂéétéd/iﬂ/Wtitiﬂd/#ﬂﬂ/ﬁéﬂdé#éd/ﬁi/ﬁﬁé
é#tﬁ#/¢éﬁﬁliiﬂiﬂﬂ/¢f/ﬁﬁé/5éﬂéﬁ¢ﬂ#//¢t¢#idéd//ﬁbﬁé#étl/tﬁ#t/¢ﬁdé¢ii¢ﬂ/ﬁ¢/¢¢¢ﬁ
TAIXAL A/ EVALL/ AL LI A/ LN/ BN/ L EEPELLS LE/LUA/ AUEELLOR/ L4/ SRE/ L ELLER/UBOR/BF [ £Vid

BPPOEING/BAY LY L/ IVALIVLE/ LD/ EAVHILE/ A/ ACLLRLELAR/ DY IRELLULELON/ EVAL L/ HbE /B

AERed/ A/ SLORIA) £OL/ LEVELEAL/ BE I ERE/ DAAGRERL / WALESE/ A ENBELARELALLY [ E DL bbbt
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détiﬁitiﬁﬁ/é#/iﬂ#iiﬁéfiéﬂ/ﬁ#é/ﬁééﬂ/fééﬁéétéd/iﬁ/Wtitiﬂé/#ﬁd/téﬂdétéd/ﬁi/tﬁé

PALLY/ EORBLALRIAS/ DL/ EVE/ IhdghERLL

@%LW O, &M

[
a Party /Zf a question, including an element

B

thereof or instruction or definition pertaining thereto, is omitted from the
T -
@ﬂ/-&?%
charge or is included in the charge defectively, such omission or defect shall

Wﬁ%&%& @wa<%ﬁ24yﬂéﬁﬂﬁa%wwg

not be a ground for reversal of a judgment unless its submlsSLQn in -
'07:

k)

substantlally correct wording has—bean—:aqueste&wln writing and tendered by the

fania For Birectio pran on #os gtz

partyﬁsely&ng—upen—tt The trial court's endorsement as required by Rule 276

will preserve any error related thereto and no further objection will be

O

[3. Matters Not Relied upon by a Party." If a question, including an element

necessary.

thereof or instruction or definition pertaining thereto, not relied upon by a

party, is omitted from the charge or is included in the charge defectively, such

omission or defect shall not be a ground for reversal of a judgment unless an

objection thereto has been made by such party.
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4. Matters Not Relied upon by Either Party. An instruction or definition

which is not included in the charge or is included defectively which is not

relied upon by either party shall not be deemed a ground for reversal unless its

submission in substantially correct wording has been requested in writing and -

Bl
-

tendered by the party complaining of the judgment. The trial court's

endorsement as required by Rule 276 will preserve any erxor related thereto and

no further objection will be necessary.]
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OwA HOH
Qo) CH

v 1-1L-39
)

Texas Tech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

July 6, 1989

Mr. Luther H. Soules III
Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Tex. R. Civ. P. 278
Dear Luke:

Time constraints have precluded me from discussing the change to
the above rule with Justice Hecht, Buddy, and Tom.

I have taken the liberty of drafting a change which incorporates
the thoughts expressed at our last meeting. Please include it in our
agenda for next Saturday.

Copies are being provided to those listed below who are in no way
responsbile for its contents.

Sincerely,
, Hadley ar
Robert H. Bean Professor of Law
JHE/nt
Enclosures

cc: Gilbert I. Lowe
Tom L. Ragland
Justice Nathan L. Hecht
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HELD OVER FRoM MMAY Kb -3 Meetivg

Rule 278. Submission of Questions, Definitions, and !/
Instructions

The court shall submit the gquestions, instructions and
definitions in the form provided_by Rule 277, which are raised by
the written pleadings and the evidence. Except in trespass to
try title, statutory partition proceedings, and other special
proceedings in which the pleadings are specially defined by
statutes or procedural rules, a party shall not be entitled to
any submission of any question raised only by a general denial
and not raised by affirmative written pleading by that party.
Nothiﬁg herein shall change the burden of proof from what it
would have been under a general denial. A judgment shall not be
reversed because of the failure to submit other and various

phases or different shades of the same question. FALIVYé /{0

BUBRIE /A /ANSELION /ERALT [ RBE /B¢ [ AEEREA /4 | SYPURA [ £SF /Y EVEY$AL / BF
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HELD OVER FRoM MAY Q-7 Meetivg

Rule 278. Subnmission of Questions, Definitions, and
Instructions

The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by
the written pleadings and the evidence. Except in trespass to
try title, statutory partition proceedings, and other special
proceedings in which the pleadings are specially defined by
statutes or procedural rules, a party shall not be entitled to
any submission of any question raised only by a general denial
and not raised by affirmative written pleading by that party.
Nothiﬁg herein shall change the burden of proof from what it
would have been under a general denial. A judgment shall not be
reversed because of the failure to submit other and various

phases or different shades of the same question. FALIVYé /{0

PUPRIY /& /AREELLOT [ $RALL /HOY /P | AeENEA /A [ SYPURA | ESY /Y EVELFAL [ BF
Lhe /IRASHERL/ [VRIEES [ 1LE /RUPRIEEION/ [ 1T [ SUPELARELALLY [ EBY Y E¢E
WOYRLAG/ [RAE [ PEen /Y EAUedEed/ In /Wy ILING /AN [ LERASY £/ BY [ BN /DAY EY
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FELIEA/ [VBPR/ [ BY [ /XA SBBSELAG /[ BAYEY S [/ I FALINY S/ /29 / [ $UPRIL [/ #
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IH ot bbb berl o profon e sl

failure to submit a question, the party relving on the

guestion must request and tender it in writing in

substantially correct form, while the partv not relying

on the question must either request and tender the

gquestion in writing in substantially correct form or

object to the court’s failure to include it in the
W

on_ the question must request and tender in writing in

substantially correct form, while the party not relvin

on the question must either request and tender the

question in writing in substantially correct form or

objection -to the court’s defective subnmission:

failure to submit a definition or instruction, the

art must  rei uest and tender the definition or

instruction in writing in substantiall correct form:

submission of a defective or improper definition or

instruction, the party must either request and tender

the definition or instruction in writing in

substantially correct form or object to the court’ s

defective submission.
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KENNETH W. ANDERSON, JR-
KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
SARAH B. DUNCAN
MARY 5. FENLON
GEORGE ANN HARPOLE
LAURA D. HEARD
RONALD 1. JOHNSON

REBA BENNETT KENNEDY
PHIL STEVEN KOSUB
CARY W. MAYTON

J. KEN NUNLEY

JUDITH L RAMSEY

SUSAN SHANK PATTERSON

SAVANNAH L. ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES 11 **
WILLIAM T. SULLIVAN
JAMES P. WALLACE *

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS - AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

(512) 299-5434

TELEFAX
SAN ANTONIO
{512) 224-7073

AUSTIN
(512) 327-4105

June 5, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law

P.0O. Box 4030

Lubbock, Texas 79409

Re: Tex. R. Civ. P. 278

Dear Hadley:

.Enclosed herewith please find a copy of a letter sent to me
by Gilbert I. Low regarding proposed changes to Rule 278. Please
be prepared to report on these matters at our next SCAC meeting.

I will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.

LHSIII/hjh

Enclosure

cc: Honorable Stan Pemberton
Honorable Nathan L. Hecht

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315 ) :
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 7874
(512) 328-5511 .

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201
600 LEOPARD STREET, CORPUS CHRIST], TEXAS 78473
(512) 883-7501

HER H.

yours,

SOULES III
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LAWRENCE L. GERMER
JOHN CREIGHTON I
JAMES H, CHESNUTT X
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GARY NEALE REGER
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- HOLLIS. HORTON

LOIS ANN STANTON
ROBERT J. HAMBRIGHT
HOWARD L. CLOSE
CURRY L. COOKSEY

= \,égé<@
S8
ORGAIN, BELL & TUCKER /53
ATTORNEYS AT LAW
470 ORLEANS STREET %
BEAUMONT, TEXAS

77701

TELEPHONE (409) 838-6412

WILL E. ORGA

May 30, 1989 nhen e

Mr. Luther H. Soules III
Attorney at Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

I'm sorry that I had to leave at noon on Saturday.
However, for the Memorlal Day Weekend, I had longstanding
plans.

Judge Hecht spoke for some simpler method of
determining when a party needs to object and when a party
needs to submit a request in writing in proper form. This
is somewhat complicated for two reasons. First, certain
instructions and definitions may be relied upon by both
parties. Secondly, some defects could be considered an
omission and some omissions could be considered a defect.
Further, a party usually prepares only the instructions,
definitions, and questions upon which his suit or defense
depends. Therefore, with this in mind, I don't feel it
would be unreasonable to have a rule somethlng similar to
the following:

When any element of a party's cause of action or
defense, upon which that party has the burden of proof,
properly includes a question, an instruction or a
definition, and said questlon, instruction or deflnltlon‘f
either omitted, or is improper, defective or incomplete,
said party must submit to the court in proper written form
such question, instruction or definition prior to jury o
argument. Thereafter, no objection is necessary in order to
preserve any error pertalnlng thereto.

00340



Page 2

When any element of a cause of action or defense,
upon which a party does not have the burden of proof,

properly includes a question, instruction or definition, and

said question, instruction or definition is either omitted
or is improper, defective or incomplete, said party who does
not have the burden of proof thereon, may preserve error by
objecting thereto as required by these rules. No tender of
a properly written question, instruction or definition is
necessary for said party without the burden of proof
thereon.

Under the above, or some version thereof, a party
ordinarily would already have a proper written question,
definition or instruction before submission of the case
because he would prepare the things upon which he has the
burden of proof. I don't submit this as a polished version
but something of this nature may suffice.

Sincerely,

Gilbert I. Low
GIL:cc

cc: Justice Nathan Hecht
Chief Justice Thomas Phillips

G034l



RULE 299. OMITTED FINDINGS

W}f#f [When] findings of fact are filed by the trial court they shall form the basis
of the judgment upon all grounds of recovery and of defense embraced therein. The

judgment may not be supported upon appeal by a presumption of finding upon any ground :

of recovery or defense, no element of which has been fguid Jy fii¢ W4 dbiyf [included in

the findings of fact]; but Wfi¢y¢ [when] one or more elements thereof have been found by
the trial court, omitted unrequested elements, Wﬂ(f/y_’ [when] supported by evidence, will be
supplied by presumption in support of the judgment. Refusal of the court to make a

finding requested shall be reviewable on appeal.
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New Rule:
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flict bet'ween\‘th 4 findings of fact

il
, j /4 ‘




New Rule:

% éndmgs of fagt and conclusions of law shall be filed with the clerk of the court gs

a document or doments separate and apart.from the judgment.

] -
TR

/ conflict between the-judgmets
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"HELD OVER FRom MAY db-27 Meeting

RALE/2034///]1/Praft
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[Rule 305. Proposed Judgment

Any party may submit a proposed judgment to the court fo
signature.

Each party who submits a proposed judgment for signature

shall certify thereon that a true copy has been delivered to each

attorney or pro se party to the suit and indicate thereon the

date and manner of delivery.

Failure to comply with this rule shall not affect the time

for perfecting an_appeal.]
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WILLIAM T. SULLIVAN
JAMES P. WALLACE ?

Tindall
Foster

LAW OFFICES -

SOULES 8 WALLACE

ATTORNEYS-AT - LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

TELEFAX

SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105 |

WRITER'S DIRECT DiAL NUMBER:

June 5, 1989

2801 Texas Commerce Tower

Houston,
Re:

Dear Mr.

Texas

77002

Tex. R.

Civ.

Tindall:

P. 305

Enclosed herewith please find a copy of a letter I received

from James N. Parsons III regarding Rule 330.
to report on this matter at our next SCAC meeting.

Please be prepared
I will

include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc:

Honorable Nathan L.

Ver Y yours,

UTHER H.

SOULES IIT

Hecht

Honorable Stanley Pemberton

Mr.
Mr.

James N.
Samuel M.

Parsons III
George
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PARSONS & THORN

A PROFESSIONAL CORPORATION
JAMES N, PARSONS, It ATTORNEYS AT LAW / / . A
BOARD CERTIFIED 50! EAST KOLSTAD STREET CIVIL TRIAL ASSIST
PERSONAL INJURY AND CiVIL TRIAL

TEXAS BOARD OF LEGAL SPECIALIZATION P.O. ORAWER 1670 5 ‘2/% GEORGE ANN DAVIS. B.S.
CIVIL TRIAL ADVOCATE REGISTERED PHARMACIST

NATIONAL BOARD OF TRIAL ADVOCACY PALESTINE, TEXAS 75801 LEGAL-ASSISTANY
TERRY M. THORN
BOARD CERTIFIED TELEPHONE (214) 729-6087
RESIOENTIAL REAL ESTATE LAW &
FARM AND RANCH REAL ESTATE LAW FAX (214) 7297605
TEXAS BOARD OF LEGAL SPECIALIZATION M
ay 23, 1989

o
@sﬂaw

Mr, Luther H. Soules, III, Chairman Cbﬁ auﬁza
Supreme Court Advisory Committee a? "
SOULES & REED agyéibmf
800 Milam Building

San Antonio, TX 78205-1695

In Re: Suggested Rule for the Preparation and

Entrance of Judgments th ) 2

Please find enclosed a letter I received Ma§ 22, 1989,
with regard to the preparation and entrance of judgmen Z.;%Cz4y/

other orders of the Court. c /
Many courts handle this on a local basis.

However, I think a good point is made with regard to
standardization and expedition of the entry of orders.

Dear Luke:

Please feel free to contact Mr. George directly if you
have any additional questions.

I look forward to worklng with your committee in the
upcoming years.

ames N. Parsons, III
\
JNP/db
Enc/ {

cc: Mr, Samuel M. George
Honorable Ruth Blake'
Honorable Cynthia Kent
Honorable Randal Rogers
Honorable Joe Clayton
Honorable Joe Tunnell
Honorable Bill Coats
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GEORGE, DUNN & PARKER & MAY 27 1989

ATTORNEYS AND COUNSELORS AT LAW
403 TROUP ROAD

TYLER, TEXAS 75701 DOCKETED 8Y:
(214) 595-8000
*BOARD CERTIFIED CRIMINAL LAW
SAMUEL M. GEORGE May 18, 1989 BOARD CERTIFIED FAMILY LAW
THOMAS A. DUNN® BY TEXAS BOARD OF LEGAL
EDWARD L. PARKER SPECIALIZATION

Honorable Jim Parsons, President Elect
State Bar of Texas

P.0. Drawer 1670

Palestine, Texas 75801

Re: Suggested rule to the Rules of Civil Procedure

Dear President Elect Parsons,

Honestly, I did not know how to address you, but also,
honestly, Jim, we lawyers here in Tyler are ELATED that you won.
I think that the practice of law is still most respected in
smaller towns and communities such as Palestine, and that the
Court system is still most respected'in small towns and com-
munities. For some reason I do not consider Tyler within that
category anymore. Congratulations on your election.

I would like to suggest an idea for a new rule to be added to
the Rules of Civil Procedure.

It has long been a custom at the conclusion of a trial, jury
or non-jury, for the Court to instruct one of the attorneys to
prepare a judgment and forward it to the opposing attorney or
attorneys, as the case may be, for approval as tc form, then sub-
mit it to the Court.’

I can only name about five lawyers in town with whom I have
had dealings, myself included, that promptly review and return to
opposing counsel or send in to the Court an approved final
judgment. In the remainder of the situations, you have to call,
write letters, and finally file a Motion to Enter Judgment, and
most of the courts here do not set hearings on those motions
immediately, but set it off three to five weeks. That period of
time in getting a written order or a judgment entered can be
significant, especially in family law cases where oftentimes
third party creditors or debtors have to be informed of the deci-
sion of the Court as to management of property, et cetera.
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Honorable Jim Parons, President Elect

State Bar of Texas

Re: Suggested rule to Rules of Civil Procedure
May 18, 1989

Page 2

.

...I would like to see a rule passed that requires the attorn

requested by the Court to prepare a judgment to do so and..
culate it to.the other lawyer within 10 days, sent either by
.delivery. or by certified mail. The other attorney would ¢t

have 10 days to review it, approve it, or negotiate changes, and

if changes cannot be agreed to, then prepare up his own proposed
it to the Court with a Motion for Entry of

ike the rule to require that the Court set a
1 to Enter Judgment within 10 working days of

'\ :ion. At any time the attorneys could by

™ : deadlines. Then last, but not least, and

\ fotion to Enter Judgment can actually include

N\B .ons for attorney fees for abusing the post-

udgment procedure. I would like to see the

Qﬁ final judgment or any temporary, interlocu-
gment or order.

ould assist the Courts in disposing of cases,
) event the situation that often happens, espe-
. where people look up six months, or much
- realize that no judgment was entered.

a habit to prepare up a judgment within
o iring, and get it to the other lawyer within
two or three days after the final hearing. Many a lawyers who
sit on a case do so to delay the beginning of the appellate pro-
cess. ‘ :

I hope that you agree with my suggestion and would assign
this idea to the committee that considers these things prior to
final presentation tqg the Supreme Court.

' Very truly yours,

GEORGE & PARKER

amuel M. Géorge //}/«\~

SMG;seh

G03

50



Honorable Jim Parons, President Elect

State Bar of Texas

Re: Suggested rule to Rules of Civil Procedure
May 18, 1989

‘age 2

I would like to see a rule passed that requires the attorne;
requested by the Court to prepare a judgment to do so and.cirz
_culate it to. the other lawyer within 10 days, sent either by hand
‘delivery. or by certified mail. The other attorney would then
have 10 days to review it, approve it, or negotiate changes, and
if changes cannot be agreed to, then prepare up his own proposed
judgment ard submit it to the Court with a Motion for Entry of
Judgment. I would like the rule to require that the Court set a
hearing on any Motion to Enter Judgment within 10 working days of
the filing of a motion. At any time the attorneys could by
agreement extend the deadlines. Then last, but not least, and
actually first, any Motion to Enter Judgment can actually include
a request for sanctions for attorney fees for abusing the post-
trial approval of judgment procedure. I would like to see the
rule applied to any final judgment or any temporary, interlocu-
tory, or summary judgment or order.

The above rule would assist the Courts in disposing of cases,
and it would help prevent the situation that often happens, espe-
cially in divorces, where people look up six months, or much
later than that, and realize that no judgment was entered.

I try to make a habit to prepare up a Jjudgment within
24-hours of the hearing, and get it to the other lawyer within
two or three days after the final hearing. Many a lawyers who
sit on a case do so to delay the beginning of the appellate pro-
cess.

I hope that you agree with my suggestion and would assign
this idea to the committee that considers these things prior to
final presentation tg the Supreme Court.

' Very truly yours,

GEORGE & PARKER

amuel' M. G&orge ,/}/4\“

SMG:seh

G0350



Honorable Jim Parons, President Elect

State Bar of Texas

Re: Suggested rule to Rules of Civil Procedure
Page 3

cCc.

CcC.

CC..

CcC.

CcC.

CC.

The Honorable Ruth Blake, Judge
321st Judicial District Court
Smith County Courthouse

Tyler, Texas 75702

The Honorable Cynthia Kent, Judge
114th Judicial District Court
Smith County Courthcuse

Tyler, Texas 75702

The Honorable Randal Rogers, Judge
County Court at Law Number Two
Smith County Courthouse

Tyler, Texas 75702

The Honorable Joe Clayton, Judge
County Court at Law

Smith County Courthouse

Tyler, Texas 75702

The Honorable Joe Tunnell, Judge
241st Judicial District Court
Smith County Courthouse

Tyler, Texas 75702

The Honorable Bill Coats, Judge
7th Judicial District Court
Smith Ccunty Courthouse

Tyler, Texas 7?702



RULES OF CIVIL PROCEDURE

RULE 308a. IN-ORILD-8UPPORT—OASES
ORDERS ON ITg FE NG RENT=CHILD RELATIONSIIP
Fm—cases—where When the court has ordered periedieal-paymerts
for—sne child support or possession of or access to a ¢child ef—e
i td e i e ded-inkl ot Tati co—ad se
and it is claimed that such order has been digebeyed viglated, the
person claining that such disekedienees viglation has occurred ghall
make the sgame known to the—judge—cf the court. —f&ﬁer&ng—eueh

paymentsr Sueh—Judge The court may thersupon appomt a member of

the bhar to ve at he aim determine whether the court
mvAar has heen violatedef-that—esurt-to-—advise with—andrepresent
3 the duty of =said the attorney, if the
slieves that said the order has leen
iolated, to file with the clerk of said
arified motion ‘enforcement, werified
daimanes—describing the viglation suek
n the filing of such motion skatement,
he court may 4esue sign an show—eduse
son alleged to have discbeyved violated
iing that person to personally appear and
enforgement shey—cause-—why—they—should
Eecoumt, Notice of such order shall be

TH 308

e+ e om e 1 guch proceedings in the manner prov.ided
in—-Rate-£ie ___L_xhe Family Code, but not less than ten days prior
to the hearing _d_a_ﬁ—eﬁ—-sueh—eﬂ_‘é:e%% Fhe—-hegrindg—on
_..N.Q

2 : The lg aring will be
ducted ot enforc ent_proceedi nder Chapter 14,
E_gm_ly___dg_ %WWMW%—M
aisepeyed.— Upon 2 finding of a_violation of the court's o:gersaeh
diseobedienee, the court may enforce its judgment by orders as in
other eases—of—eivili—contenpt suils affecting the parent-child

rglat;,gn hip.
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RULES OF CIVIL PROCEDURE

RULE 308a. IN-COHILD-SURPORP—CASES
IN ORDERS ON BUITS AFFECTING PARENT~CHILD RELATIONSAIP
Inm-cases—where When the court has ordered perﬁdﬂ:e&i-—paweﬁs
‘for—+me child support or posgession of or access to ¢hild e
Wemwm—ﬂmﬁe&fe%&%tﬁﬁe—w
and it is claimed that such order has been disebayed viglated, the
person claiming that such disokediernee viglation has occurred shall
make the same known to the—judge—ef the court.—erdering—sueh

paysentss Sueh-$udge The court may thereupon appoint a member of

the bar to ve at he aim d rmine whether the court
order has been yiglg_ﬂmﬁ%&v&&e—wﬁh—&ﬂd—fm&seﬁe
saxid—claimant, Tt shall be the duty of seid the attorney, if the
attorney in good faith believes that #aid Lthe order has keen
contemptususly—Gisobeyed viclated, to file with the clerk of said
court a wiittemstatewment verified motion for enforcement, verified
by-gﬁg—-a—f&&&v—k‘b——af—s&é*ﬁaémant—describlng the vieglation sueh
elnimed—aisobedienae, Upon the filing of such motion skatement,
er—upem—ite—ewn—metien; the court may isswe sign an show—eiuse
order directed to the person alleged to have éisobeved violated
such suppers order, commanding that person to ‘personally appear and
respond to_the motion for enforcement shew—cayse-why—they—should
met-se—held—in—econtemptof—eourt, Notice of such order shall be
served on the resgpondent in such proceedings in the manner provided
in-Rule-—2%e by the Family Code, but not less than ten days prior
to the hearing date—en—such—order—teo—show-sause. Fhe—hegrimg—on
W&HWW —Ne
mﬂteten—p&e&d-ﬁqs—eha-ﬂ-be—r@we* The hearing will be
dugted other enforcement proceedi nder Chapter 14,
Eg_m_i_].y_f:gdg_._ %mﬁﬁ&ﬁ%%&e—ﬁwwmmaﬁ—m

guestionwitn
&tsekeyed.— Upon 2 finding of a violation of the court's orders&eh
disebedienee, the court may enforce its judgment by orders as in

other eases—of—eivii—eeontempt sul affec e parent-child

{:'glati onship.
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Except by order with—the—eonsent of the court, no fee shall
be charged by or paid to the attorney representing the claimant for
any services. If the court is sheli—be of the opinion that an
attorney's fee ghould skald be paid, the fecs same shall be
adiudged essessed against the party violated the court's onrder
| in-defaule and collected as costs, by judgment or both.

Rule 308a.
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K A!Jzé/
TINDALL & FOSTER

Attorneys at Law :;;;ié%fl__,
2800 Texas Commerce Tower L~
600 Travis St.
Houston, Texas 77002
(713) 229-8733

Fax (713) 228-1303

TELEFAX COVER LETTZR
TO: Luther Soulsas
TELEFAX NUMBER: 512-224-7073
FROM: HARRY L. TINDALL

DATE: July 3, 1989

RE: ______Rule 308na
~3=  PAGES SENY? INCLUDING TELEFAX COVER LETTER.

Attention: If you do not rsceive the total number of pages sant,
please call Myra Smith or HXaren Howard, legal assistaats,
immediataely.

COMMENTS:__ _ Pleazge add the propoged amendment to Rule 308a to
the July 15th agenda. Thanks.

TELEFAX REPLY:




KENNETH W. ANDERSON, JR.

KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAVIS
SARAH B. DUNCAN
MARY 5. FENLON
CEORGE ANN HARPOLE
LAURA D. HEARD
RONALD }. JOHNSON

REBA BENNETT KENNEDY
PHIL STEVEN KOSUB
CARY W. MAYTON

). KEN NUNLEY

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON.

SAVANNAH L. ROBINSON
MARC J. SCHNALL®
LUTHER H. SOULES 1l 1 _
WILLIAM T. SULLIVAN
JAMES P.'WALLACE ¥

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS - AT~ LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

(512) 299-5434

July 5, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030

Lubbock, Texas

‘Re:

79409

Tex. R. Civ.

Deér Hadley:

P. 308a

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

Enclosed herewith please find a copy of a letter sent to me

by Harry Tindall regarding proposed changes to Rule 308a.

Please

be prepared to report on these matters at our next SCAC meeting.

I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh

Enclosure

Very Aruly yours,

>

e
.~ LUTHER H. SOULES III

cc: Honorable Nathan L. Hecht
Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-551

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201
600 LEQPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

60355

TEXAS BOARD OF LECAL SPECIALIZATION
* BOARD CERTIFIED CIVIL TRIAL LAW
t BOARD CERTIFIED CIVIL APPELLATE LAW
® BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE_LAW



HELD OVER FROM MAY &6-37 IMkeeting

PROPOSED RULE CHANGES

RULE 329b, Tex.R.Civ.P., TIME FOR FILING MOTIONS.

The following rules shall be applicable to motions for
new trial and motions to modify, correct, or reform
judgments (other than motions to correct the record under
Rule 316) in all district and county courts:

(a) A motion for new triél, if filed, shall be filed

prior to or within t¢hirey twenty-eight days after the
complained of is signed.

ended motions for new trial may be
court before any ﬁreceding motion
the movant is overruled and within

after the judgment or other order

original or amended motion for new

1ify, correct or reform a judgment

itten order signed within seventy-
five geventy days after the judgment was signed, it.shall
be considered overruled by operation of law on expiration
of that period.

(d) The trial court, regardless of whether an appeal
has been perfected, %as plenary power to grant a new trial
or to vacate, modify, correct, or reform the judgﬁent
within €hirey rtwé;éi:;ight days after the Jjudgment is
signed.

(e) If a motion for new trial is timely filed by any

party, the trial court, regardless of whether an appeals

has been perfected, has plenary power to grant a new trial
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PROPOSED RULE CHANGES

RULE 329b, Tex.R.Civ.P., TIME FOR FILING MOTIONS.
The following rules shall be applicable to motionsufcr
new trial and motions to modify, correct, or réféfmf«
judgments (other than motions to correct the record under |
Rule 316) in all district and county courts:
(a) A motion for new trial, if filed, shall be filed |

prior to or within thirky twenty-eight days after the |

judgment or other order complained of is signed.

(b) One or more amended motions for new triallmay béMHk
filed without leave of court before any breceding motic;f k
for:new trial ﬁiled by the movant is overruled and withiﬂﬁ
thifty twenty-eight days after the judgment or other order
complained of is signed. | "

(c) In phe event an original or amended motion for new
trial or a motion of modify, correct or reform a judgment'
is not determined by written order signed within seventy-
five seventy days after the judgment was signed, it‘shall 
be considered overruled by opération of law on expiration
of that period.

(d) The trial court, regardless of whether an appeal
has been perfected, %as plenary power to grant a new triaif
or to vacate, modify, correct, or reform the judgmen£ 
within thirey rtwé;£i;;ight days after the judgment is
signed.

(e) If a motion for new trial is timely filed by any

party, the trial court, regardless of whether an appeals

has been perfected, has plenary power to grant a new trial




or to vacate, modify, correct, or reform the judgment until
thirty twenty-eight days after all such timely~filed
motions are overruled, either by written and signed order
or by operation of law, whichever occurs first.

(£f) [Same.]

(9) [Same.]

(h) [Same.]

REASONS FOR THE CHANGES

Every year numbers of appeals are dismissed or lost
because lawyers miscalculated the time for filing documents
in -the appellate courts. As an appellate lawyer, I counted
and recounted periods, marking up numbers of calendars , and
still miscalculated thé time. |

I propose Rule 329b, Tex.R.Civ.P., and all other rules
dealing with appeals, should be amended so that all time
limits are figured in seven day inc;:ements. This will
provide a simple way to figure filing dates.

This system of computing time is the system used in
England, where all time limits are computed in seven day
increments. The advantages are obvious: If something is
filed on a Wednesday, the response will be due on a
Wednesday. No longer will the last day for any action fall
on a weekend. The only odd days will be the holidays.

I first encountered this system when I handled an appeal
in the Alabama Supreme Coﬁrt. The Alabama Supreme Court
adopted the English system in their 1985 rules. The system

is simple. and effective.

(%)
(3



In order to adopt this change, the Supreme Cou
have to amend all the rules of appellate procedure
contain time limits. Those rules include: Tex.R.Ap
(time to perfect the appeal), 42 (accelerated appegl‘
(bills of exception), 54 (time to file record), 71 (mot
informalities in record), 72 (motion to dismiss), 734(m§;
for extension of time), 74(k5 (appellant's brief), 74
(appellee's brief), 100 (motion for rehearing to coﬁrt
appeals), 130(b) (application for writ of error),
(application for writ by other party), 136 (respondent*
answer), 190 (motion for rehearing to supreme coﬁrt),jaa
(mandate), 186 (mandate).

"Besides Rule 329b, Tex.R.Civ.P., there are probably
other rules of civil procedure ﬁhat would have to be amended.

If the Advisory Committee 1is interested in this
proposal, I will be glad to submit proposed rule changes for
all of these rules. | ‘

Please contact me if this suggestion is placed on the

o/

MICHOL O'CONNOR, Justice
First Court of Appeals
1307 San Jacinto Street
10th Floor

Houston, Texas 77002
(713) 655-2700

docket of the Advisory Committee.
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KENNETH W. ANDERSON. JR.

KEITH M. BAKER
CHRISTOPHER CLARK
HERBERT GORDON DAVIS
ROBERT E. ETLINGER!
MARY S. FENLON
GEORGE ANN HARPOLE
LAURA D. HEARD

REBA BENNETT KENNEDY
CLAY N. MARTIN

J. KEN NUNLEY

JUDITH L. RAMSEY
SUSAN SHANK PATTERSON
SAVANNAH 1. ROBINSON
MARC J. SCHNALL *®
LUTHER H. SOULES 111 1
WILLIAM T. SULLIVAN
JAMES P. WALLACE #

LAW OFFICES

SOULES &8 WALLACE

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(S12) 224-9144

WRITER'S DIRECT DIAL NUMBER:

February 15, 1989

Mr. Harry Tindall
Tindall & Foster
2801 Texas Commerce Tower

Houston, Texas

Re: Tex.

77002

R. Civ. P. 329(b)

Dear Mr. Tindall:

TELEFAX
SAN ANTON!IO
(512) 224-7073

AUSTIN
(512) 327-4105

Enclosed herewith please find a copy of a letter I received
from Judge Michol O’Connoer regarding Rule 329(b). Please be
prepared to report on this matter at our next SCAC meeting. I

will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure

cc: Honorable Nathan Hecht
Honorable Michol O’Connor

AdSTlN. TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoPac EXPRESSWAY SOUTH, AUSTIN, [IXAS 78746

(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 202
GO0 LEOPARD STREET. CORPUS CHRIST!, TEXAS 78473

(512) 883-7501

UYHER H.

Very truly yours,

(A —

SOULES III

00359

TEXAS BOARD OF LECAL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW
t BOARD CERTIFIED CIVIL APPELLATE LAW
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE LAW



FRANK G, EVANS
CHIEF JUSTICE

JAMES F. WARREN

SAM BASS

LEE DUGGAN, JR.

MURRY B. COHEN

D. CAMILLE DUNN

MARGARET G. MIRABAL

JON N. HUGHES

MICHOL O’CONNOR
JUSTICES

Mr. Luke Soules
800 Milam Building

San Antonio, Texas 78205

Dear Luke:

@ourt of Appeals
First Supreme Judicial Bistrict
1307 Ban Jucinto, 10th Floor AT %
Yiougton, Uexag 77002 LYNNE LIBERATO

STAFF ATTORNEY

PHONE 713-655-2700

bote 229

February 10, 1989

Here is another rule proposal. I think this change would dramatically
reduce the number of cases lost for late filing.

S(iﬂcérely ’ .
i

Michol O’Connor

60360



Rule 329. Motion for New Trial on Judgment Following Citation
by Publication

In cases in which judgment has been rendered on service of
process by publication, when the defendant has not appeared in
person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the
defendant showing good cause, supported by affidavit, filed
within two years such after judgment was signed. The parties adversely
interested in such judgment shall be cited as in other cases.

(b) Execution of such judgment shall not be suspended unless
the party applying therefor shall give a good and sufficient bond

payable to the plaintiff in the judgment, in an amount fixed in .

accordance with Appellate Rule 47 relating to supersedeas bonds,
to be approved by the clerk, and conditioned that the party will
prosecute his petition for new trial to effect and will perform

such judgment as may be rendered by the court should its dec-
cision be against him.

(¢) 1If property has been sold under the judgment and execu-
tion before the process was suspended, the defendant shall not

recover the property so sold, but shall have judgment against the

plaintiff in the judgment for the proceeds of such sale.

"(d) If an interest in property has been leased under the
judgment, before the process was suspended, the defendant shall
not be allowed to rescind the lease, but shall have judgment

against the plaintiff for the proceeds Tesulting from the lease
of such interest.'

(e) If the motion is filed more than thirty days after the

judgment was signed, the time period shall be computed pursuant
to Rule 306a(7).

SN
£y

-

2

00

Q

L
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LAW OFFICES

LUTHER H. SOULES 1l

ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

KENNETH W. ANDERSON 175 EAST HOUSTON STREET

KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230

STEPHANIE A. BELBER

CHRISTOPHER CLARK (512) 224-9144

ROBERT E. ETLINCER

MARY 'S. FENLON

PETER F. GAZDA

LAURA D. HEARD

REBA BENNETT KENNEDY

CLAY N. MARTIN

JUDITH L. RAMSEY August 31, 1988

SUSAN SHANK PATTERSON

LUTHER H. SOULES i1l

Mr. Harry Tindall
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002

Re: Tex. R. Civ. P. 329
Dear Mr. Tindall:

Enclosed herewith please find a copy of a letter Ifr
from Skipper Lay regarding Rule 329. Please be prep

report on this matter at our next SCAC meeting. I will
the matter on our next agenda. o

As always, thank you for your keen attention to the bu
of the Advisory Committee.

very, ly yours,

UTHER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable William W. Kilgarlin
Mr. Skipper Lay
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WiLLiaM Davip CorrFey I AvusTIN, TEXAS 78701-1847

CArTER C. Rusn

T2 KL

Lay & COFFEY J. .
PROFESSIONAL CORPORATION ; < ¥

" [ - 15-53

ATTORNEYS AT Law . ) S W p
SuIiTE 1000 - —
. w = STREET
SKIPPER Lay 400 WesST 15 TELEPHONE

FacsiMiLE

-512) 474-8558

*BOARD CERTIFIED - OIL, GAS & MINERAL LAW (512) 489-0123

*PALSO LICENSED IN CALIFORNIA

August 16, 1988 g {d
Mr. Robert W. Fuller

Cotton, Bledsoe, Tighe & Dawson

Attorneys at Law da-——
Suite 300

United Bank Building :

500 West Illinois
Midland, TX 79701

RE: Proposed "Fuller-Cummings" Amendments
to Statute and Texas Rules of Civil
Procedure

Dear Bob:

Thank you for your submittal of July 28, 1988, a copy of
which was sent to me. We have now placed your proposed amendment
to the Texas Civil Practice & Remedies Code §64.091 with the

State Bar, hopefully for inclusion in the State Bar legislation
package. - '

As 1 understand your submittal, you actually submitted a pro-
posed revision to the Texas Civil Practice & Remedies Code, and
also to Rule 329 of the Texas Rules of Civil Procedure. The
scope- of the 0il, Gas & Mineral Law Section's work this year
involved statutory revisions and revisions or amendments-to rules
for consistency with the statutes. As we read your proposed
addition to Rule 329,/ it has no connection with your submission
for revision of the Texas Civil Practice & Remedies Code.

Therefore we return to you the materials you submitted
concerning Rule 329, and the proposed addition. We encourage you
to submit this proposed revision directly to the Supreme Court
Advisory Committee. A copy of the listing of committee mem-
bership (valid at least through June 1, 1988) .is enclosed with
this letter.
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Mr. Robert W. Cummings
August 15, 1988
Page 2 .

In addition, I am sending some slightly different word1
. your Rules amendment than you previously submitted. Accordlng
you may do with them as you see fit.

Thank you again for your submittal of the statutory revisi
materials.

Sincerely yours,

LAY & COFFEY, P.C.

.Skipper y

SL/fdw
Enclosure
¢c: Mr. Jan E. Rehler
Chairman
0il, Gas & Mineral Law Section
Feferman & Rehler
P. 0. Box 23041
Corpus Christi, TX 78403-

Mr. Philip M. Hall

Prichard, Peeler, Hatch, Cartwright,
Hall & Kratzig

Attorneys at Law

Suite 1500 Texas Commerce Plaza

Corpus Christi, TX 78470

‘Mr. Jon R. Ray

Cox & Smith

Attorneys at Law

600 National Bank:of Commerce Building
San Antonio, TX 78205

‘Mr. Luther H. Soules, III
Chairman e

Supreme Court Advisory Committees
Soules, Reed & Butts

Attorneys at Law

800 Milam Building

San Antonio, TX 78205

00364



SUPREME COURT APPOINTED COMMITTEES

THE SUPREME COURT ADVISORY COMMITTEE

Purpose:

To advise the Supreme Court on proposed changes in

the Texas Rules of Civil Procedure.

: MEMBERSHIP
SUPREME COURT ADVISORY COMMITTEE

Terms 1/1/85 to 1/1/91

Hon. Luther H. Soules lll, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts

800 Milam Building

San Antonio 78205

Gilbert T. Adams, Jr.

Law Offices of Gilbert T. Adams
1855 Calder Avenue

Beaumont 77701

Pat Beard

Beard & Kultgen
P.O. Box 21117
Waco 76702-1117

Frank L. Branson

Law Offices of Frank L. Branson,
P.C. -

Highland Park Natl. Bank Bldg.

Penthouse Suite, 4514 Cole Avenue

Dallas 75201

Elaine A.G. Carlson
5318 Western Hills Drive
Austin 78731

Solomon Casseb, Jr.
Casseb, Strong & Pearl, Inc.
127 East Travis Street

San Antonio 78205

Vester T. Hughes, Jr.

Hughes & Luce

1000 Mercantile Dallas Building
Dallas 75201

Charles Morris

Morris, Craven & Sulak
1010 Brown Building
Austin 78701

John M. O’Quinn

O’'Quinn, Hagans & Wettman
3200 Texas Commerce Tower
Houston 77002

Hon. Jack Pope
2803 Stratford Drive
Austin 78746

Tom L. Ragland

Clark, Gorin, Ragland &
Mangrum

P.O. Box 239

Waco 76703

Harry M. Reasoner *
Vinson & Elkins
3000 1st City Tower
Houston 77002-6760

Broadus A Spivey
Spivey & Grigg, P.C.
P.O. Box 2011
Austin 78768

Hon. Linda B. Thomas

Judge, 256th District Court

Old Red Courthouse, 2nd Floor
Dallas 75202

Harry L. Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston 77002

Continued on next page

109

e
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Terms.1/1/82t0 1/1/88

David J. Beck

Fulbright & Jaworski

800 Bank of Southwest Bldg.
Houston 77002 .

Prof. Newell Blakely -

University of Houston Law Center
4800 Calhoun Road

Houston 77004

Prof. William V. Dorsaneo 1l
Southern Methodist University -
Dallas 75275

Prof. J. Hadley Edgar

Texas Tech University School of
Law

P.0O. Box 4030

Lubbock 78409

Kenneth D. Fuller

Koons, Rasor, Fuller & McCurley
2311 Cedar Springs Rd., Suite 300
Dallas 75201

Franklin Jones, Jr.

Jones, Jones, Baldwin, Curry &
Roth, Inc. .

P.O. Drawer 1249

Marshall 75670

Gilbert 1. Low

Orgain, Bell & Tucker
Beaumont Savings Bldg.
Beaumont 77701

Diana E. Marshalf
Baker & Botts
One Shell Plaza
Houston 77002

Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.
Austin 78701-2494

Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi 78403

Harold W. Nix
P.O. Box 679
Daingerfieid 75638

Hon. Raul Rivera

Judge, 288th District Court
Bexar County Courthouse
San Antonio 78205

Anthony J. Sadberry
Sutlivan, King & Sabom
5005 Woodway Drive
Houston 77058

Sam Sparks

Grambling, Mounce, Sims,
Galatzan & Harris

P.QO. Drawer 1977

. El Paso 79950

Sam D. Sparks

Webb, Stokes & Sparks
P.O. Bos 1271

San Angelo 76902

Hon. Bert H. Tunks
Abraham, Watkins, Nichols,

Ballard, Alstead & Friend
800 Comrmnerce Street
Houston 78284

Court Rules Member:
Hon. James P. Wallace
Justice, Supreme Court of Texas

P.O. Box 12248, Capitol Station

Austin 78711
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Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the following rule shall be the exclusive rules

applicable to motions for new trial designed to effect the setting

aside of a default judgment:

(a)

(B

(c)

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifférence; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;

The trial court can require a hearing on the motion for
new trial on any just terms consistént with this rule
and Rule 329b; and.the trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the me; ‘
shall have no effect on the ¢
affidavits fiied‘prior'to thf

The movant's affidavit testi

affidavits (which, for the p ~
constitute evidence if filed QQ‘ Ki%?““

reflecting personal knowledg <:1§§:>

other evidence of facts whic
trial under the Rules of EV! \g:g
opposing affidavits shall not be a prerequisite cu wue

introduction of evidence at the hearing;
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Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the following rule shall be the exclusive rules

applicable to motions for new trial designed to effect the setting

aside of a default judgment:

(a)

(o)

(c)

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifférence; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;

The trial court can require a hearing on the motion for
new trial on any just terms ccnsistént with this rule
and Rule 329b; and.the trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value of
affidavits fiied‘prior‘to the héaring;

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute;évidencevif filed pfior to the hearing)
reflectingvpgfsonal knowledge of relevant facts or by
other evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the

introduction of evidence at the hearing;

- 13 =



(d)

(e)

If the movant's affidavit testimony is not contreve

by any facts proved prior to or during the hearing;

any, or prior to the ruling on the motion for new triél

if no hearing is held, and the testimony otherwise is
sufficiept to satisfy the requirements of subsection (;ft;
of this rule, the trial court must grant the motion énd, “
set aside the default judgment on such terms as it_dee 
just; and |

If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule,
the trial court must find the fécts and render a
decision consistent with those findings and the

requirements of subsection (a) of this rule.

- 14 -
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LAW OFFICES w%o ‘
McCAMISH, INGRAM, MARTIN & BROWN C@f%
A PROFESSIONAL CORPORATION

650 MBANK TOWER
221 WEST 6TH STREET

1200 FIRST REPUBLICBANK TOWER AUSTIN, TEXAS 78701 SUITE 915
175 E. HOUSTON (512) 474-6575 WATERGATE SiX HUNDRED BuuLun\LG
SAN ANTONIO, TEXAS 78205 TELECOPIER (512) 474-1388 WASHINGTON, D.C. 20037
(512 225-5500 12021 337-7900
TELEX 9108711104 TELECOPIER {202) 3381209
TELECOPIER (512) 225-1283

January 6, 1987 ‘/4

@W’

Ms. Holly Halfacre
State Bar of Texas
800 Milam Building
Austin, Texas 78705 %ﬂ/
Dear Ms. Halfacre:

Enclosed is a copy of an article which will be published in
the Baylor Law Review next month with the title "Default
Judgments: Procedure(s) for Alleging or Controverting Facts on
the Conscious Indifference Issue." The article concerns a
proposed new rule of civil procedure which, for your convenience,
I have copied and placed at the front of the article. I would
appreciate it if you would submit the rule and the article to the

State Bar's Advisory Committee on the Rules of Procedure for their
consideration.

Thank you for your cooperation in this matter.

ALJ:tes

Enclosures



KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHARLES D. BUTTS
ROBERT E. ETLINCER
MARY S. FENLON

PETER F. CAZDA

REBA’ BENNETT KENNEDY
DONALD }. MACH
ROBERT D. REED

HUGH L. SCOTT, jR.
DAVID K. SERCI

SUSAN C. SHANK
LUTHER H. SOULES 1l
W. W. TORREY

LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
(512) 224-9144

WOEING 4 A

January 18, 1988

Mr. Harry L. Tindall
Tindall & Fosterxr

2801 Texas Commerce Tower
Houston, Texas 77002

RE: Rule 329b
Dear Harry:
Enclosed herewith please flnd a copy of a letter I received

from Aaron L. Jackson regarding Rule 329b. Please review this
matter and be prepared to -speak on same at our next committee

meeting. I am including same on our agenda.

LHSIII/hjh

Enclosure

Very truly yours,

o)
§
3

I1I

7

cec: Mr. Aaron L. Jackson
Justice James P. Wallace
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In any case involving an appeal from a default judgment,
appellate courts slavishly cite the three-pronged test from

Craddock v. Sunshine Bus Lines, Inc.,l as "the guiding rule or

principle which trial courts are to follow in determining whether
'to grant a motion for new trial."2 According to that test, a
default judgment shéuld be set aside if (1f failure of the
defendant to answer before judgment was not intentional or the
résult of conscious indifference; (2) the motion for new trial
sets up a meritorious defense to the plaintiff's cause(s) of
action; and (3) setting aside the default judgment will not cause
delay or otherwise prejudice the plaintiff.3

Despite the unanimity on the substance of the Craddock test,
howgvér, reported appellate court decisiéns reflect different
beliefs about the proceduré(s) the advocate must use in various
contexts to comply with the test or to demonstrate the movant's
noncompliance with it. 1In particular, no consensus seems to exist
among appellate courts concerning fhe proper procedure for
controverting facts alleged by the defaulting party in an attempt
to show that the default was not intentional or the result of
conscious indifference. |

According to their published opinions, appellate courts would

not agree on the answers to the following questions: Must the

nonmovant file opposing affidavits as a prerequisite for
introducing live teséihAQQ or other evidence at an evidentiary
hearing on the motion for new trial?4 If the movant submits
uncontroverted affidavits to shaw the default was not intentional
or the result of conscidﬁskindifference, are those affidavits_

sufficient to defeat the default judgment even. if the trial court
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holds a hearing on the motion for new trial?3 If the movant

submits affidavits which meet all the requirements of thefcraddo¢ w“

test, are those affidavits sufficient to defeat the default'~kk

judgment even if they are controverted?®

In an attempt to describe for the practltloner the proper .
procedure for show1ng or disputing that the failure to answer wi
intentional or the result of conscious indifference, this arte“"
offers two things:

1. An analysis of case law before and after the Suprem

Court's watershed decision in Strackbein v.fPrewitt:%;f

and

2. A new rule of civil procedure designed to eiucidate in

detail the proper procedures for defending and opposin:
default judgments before the trial court. o

Strackbein

In Strackbein v. Prewitt, supra, the Supreme Court reversed ai

default judgment upheld by the San Antonio Court of Appeals. Th

trial court refused to set the judgment aside after a héaringfin
which the defaulting party presented oral argument on his’mctidhi
for new trial. Neither the movant nor the nonmovant made a rec

of the hearing;® so, when the case came to the appellate courts7

the record contained only the uncontroverted affidavits of th

movant. Accordingly, the Supreme Court held:

Where factual allegatlons in a movant's affidavit are not
controverted, a conscious indifference question must be
determined in the same manner as a claim of meritorious
defense. It is sufficient that the movant's motion and
affidavit set forth facts which, if true, would negate

intentional or consciously 1nd1fferent conduct.
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The Supreme Court does not say in this passage (or anywhere else
in the opinion) that the nonmovant must controvert the movant's

affidavits by filing controverting affidavits as opposed to other

.types of controverting evidence. Both the Supreme Court opinion

in strackbein, and the Supreme Court file in the case, indicate

that the nonmovant had made no éttempt of any kind to controvert
the movant's affidavits.10
In such a context, it is easy to accept the following broad

language which appears at the very end of the Strackbein opinion:

Finally, Strackbein contends that if the trial court conducts
a hearing on a defaulting defendant's motion for new trial,
the appellate court should not substitute its discretion for
that of the trial court. The issue is not one of which
court's discretion shall prevail. Rather, it is a matter of
the appellate court reviewing the acts of the trial court to
determine if a mistake of law was made. The law in the
instant case is set out in Craddock. That law requires the
trial court to test the motion for new trial and the
accompanying affidavits against the requirements of Craddock.
If the motion and affidavits meet these requirements, a new
trial should be granted. In this case those requirements
have been met.l

Taken alone outside the context of the particular facts in

Strackbein, however, this language can support such a broad

reading of Strackbein that neither an evidentiary hearing nor

controverting affidavits can defeat a motion supported by
affidavit testimony indicating an absence of conscious

indifference. See, Southland Paint v. Thousand Oaks Racket

Club.l12

After Strackbein: Southland

In Southland, the movant requested a hearing on the motion
for new trial. Because Strackbein did not require the hearing

simply because the nonmovant had filed conclusory affidavits
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opposing the movants, and the opposing affidavits co
facts about the events leading up to the default;eﬁh
not have been requested for evidentiary reasons.A Ins
hearing simply could have given Southland an oral‘ep‘
'persuade Judge Rivera to set aside the default judéﬁe
written motion for new trial had not persuaeed him 55

A record on the proceedings in the hearing was\ﬁ
the appellate court. The record reflects that the ne‘
presented live testimony. The movant argued this tee
not controvert the affidavit testimeny supporting the_m
new trial because the testimony did not come from some
personal knowledge of facts leading to the default, and
the evidence was in the form of an opinion grounded upo
erroneous definition of conscicus indifference. The San
court's majority opinion in Southland does not explicitl
or accept the movant's argument in this regard. Instead

court, citing Strackbein, simply broadly held that the mo

affidavits met the Craddock test and, therefore, the defaf
to be reversed. | ’

Neither the majority nor Ehe dissenting opinion in So
addresses the effect of the nonmovant's affidavits or test
According to the weighé of authority, the nonmovant's affid
and testimony may have been irrelevant because neither
controverted the facts leading up to the default, as allege
the movant's affidavits. Because the San Antonio court doe
make this clear in its opinion in Southland, however, thefé
could be read to support an argument that, once the movant

affidavit testlmony which, if true, meets the Craddock test,
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controverting evidence of any kind, even on the conscious
indifference issue, is irrelevant, and the trial court must grant
the motion for new trial.

In dissent in Southland, Chief Justice Cadena also did not
’mention the issue of controverting evidence. Instead, the Chief
Justice opined that because the movant presented no testimony at’
the hearing, it had failed to discharge the burden it was required
to bear to get the default set aside.l3 This dissent reflects a

broad reading of Reedy Co., Inc. v. Garnsey,l4 according to which

the movant's affidavits automatically become insufficient (become
nonevidence) to support a motion for new trial upon request by the
nonmoyant for a hearing on the motion.

6n May 13, 1987, the Supreme Court ruled that the San Antonio
court had committed no reversible error in Southland. In so
doing, the Supreme Court left standing the San Antonio's court
broad language interpreting Strackbein, according to which
controverting evidence of any kind is irrelevant as long as the
movant files an affidavit which meets the requirements 6f
craddock. 15

After Strackbein: Barber

In Peoples Sav. and Loan Ass'n v. Barber,l6 the San Antonio

court offered another interpretation of Strackbein which may

create problems for the practitioner. The procedural history of
Barber provides a~§§;awihtroduction to the problems. The movant
requested a hearing on the motion for new trial and called its own
affiants live to supplement their affidavit testimony. The
nonmovant filed a reply~to-the motion for new trial, but did not

‘offer and could not havayoffered affidavits to controvert the
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factual allegations of the movant's affiants. The nonmovant's

inability in this regard may not have been significant at the tin

because the movant's affidavits seemed fatally deficient on

meritorious defense issuel? (as pointed out in the reply to thg

motion for new trial).l® At the time, Strackbein did not appe

to require the filing of counter-affidavits before the nonmov
could take advantage of any controverting testimony elicited
during cross-examination of the affiants at the hearing.

At the hearing, the nonmovant did elicit from the affian

testimony which contradicted their affidavit testimony. For

example, as one of the excuses for the defaﬁlt, one of the

movanp's witnesses testified that, in a telephone conversation
desigﬁed to notify him that the movant héd been served with
citation; he mistakenly thought he was being told only about
letter that had been previously sent by Mr. Barber.l9 This
testimony impeached the witness' affidavit in which he admitted
under oath that, on the ocassion in question, he was actuallyNg}
advised that the movant had been served with court papefS~
concerning Mr. Barber's suit.20

During cross-examination, the trial court also asked

questions of the impeached witness, questions which the witn
avoided. The trial coﬁrt denied the motion for new trial,
movant appealed.

The San Antonioméégéé, in an opinion by Justice Chapa, t
broad view of Strackbein and reversed the default judgment
court held:

Barber filed no controverting affidavits to the motion

new trial . . . . Since Barber filed no controvertingw
affidavits, the trial court could only look to the reco



before him at that time which included the motlon for new
trial and the attached affidavits . . . .21

* * %

Barber asserts that we should consider the evidence adduced
at the evidentiary hearing [of which the court had a record]
on the motion for new trial in reviewing the trial court's
denial of the motion . . . . The Supreme Court, faced with
the same contention [sic], held:

Finally, Strackbein contends that if the trial court
conducts a hearing on a defaulting defendant's motion
for new trial the appellate court should not substitute
its discretion for that of the trial court. The issue
is not one of which court's discretion shall prevail.
Rather, it is a matter of the appellate court reviewing
the acts of the trial court to determine if a mistake of
law was made. The law of the instant case is set out in
Craddock. That law requires the trial court to test the
motion for new trial and the accompanying affidavits
against the requirements of Craddock. If the motion and
affidavits meet those requirements, a new trial should
be granted.?2

(Emphasis added.)

The San Antonio court's holding in Barber creates at least
the following problems for the practitioner in this area:

1. For the first time it seems to‘reggire that the

nonmovant file controverting affidavits as a

prerequisite for the introduction of other controverting
evidence;

2. If for whatever reason, controvérting or opposing
affidavits are not available to the nonmovant, cross-
examination testimony of the movant's affiants
themselves cannot be considered by the trial court oﬁ
the conscious indifference issue; and

3. If controverting or opposing affidavits are not

available to the nonmovant, he has no way to defend the
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default against an artfully worded, but false movant's
affidavit.

Under most circumstances, as was true in Barber, the
allegations made in the supporting affidavits as to intent or
‘conscious indifference are wholly within the knowledge 6f the
affiant(s) and concern facts which cannot be known personally to
the nonmovant. For example, in Barber, to explain the default,
the movant relied solely upon evidence of a telephone conversation
during which a misunderstanding allegedly arose that resulted in
the default. The only witnesses ﬁo this alleged telephone
conversation were the two participants in if, and they were the
only affiants offered in support of the motion for new trial.23

‘ In the Barber situation, which experience has shown to be
typical, the nonmovant can test the movants' proof only by cross-
examining the affiant(s) regarding the truth or falsity of the
facts alleged in affidavit testimony. According to the San
Antonio court's holding in Barber, a nonmovant is effectively
deprived of his right to cross-examine the movant's affiants in
the vast majority of default judgment cases. 1In those cases, the
nonmovant is left completely-to.the mercy of the affiants!
conscience or lack thereof.

Of course, in thefmotion for rehearing and in the application
for writ of error in Barber, the nonmovant arqued that the live
cross-examination testimony from the affiants themselves did
controvert their affidavits; that the court did have before it a
record of the controverting evidence; that the appellate courts in

Strackbein did not have such a record; that the nonmovant had

offered no controverting evidence of any kind in Strackbein;24
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that, accordingly, Strackbein was not in point; and that the
absence of controverting affidavits was irrelevant. At least
three members of the Supreme Court agreed with these arguments
when they granted the application for writ of error on October 7,
‘1987. Because the application was later withdrawn by agreement as
a result of the setflement, however, the Supreme Court did not
have a chance to address intermediate appellate court

interpretations of the opinion in Strackbein.

If the Supreme Court had addressed the issues in Barber, it

could have defended the following rules:

1. The nonmovant must controvert the.mbvant's affidavits on
the issue of conscious indifference; otherwise, they are
taken as true;25

2. The nonmovant can controvert the movant's affidavits on
the conscious indifference issue either by filing
affidavits, or by adducing testimony live at a hearing
as long as either contradicts the facts alleged by the
movant's affidavits on the conscious indifferénce
issue;26

3. The controverting évidence, if any, must be incorporated
in the record presented to the appellate court;
otherwise, tﬂe appellate courts will accept the movant's
affidavits as true.27

4. An "evidenéiég;; hearing has no effect on the movant's
affidavits if no evidence is presented at the hearing to

controvert the facts alleged in the affidavits on the

conscious indifference issue;28

|
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5. If the movant's affidavits are controverted, the trial
court must find facts, which findings will not be
disturbed on appeal if supported by some evidence;29 ang

6. If the movant's affidavits are not controverted, the
motion for new trial must be granted if no reasonable
1nterpretatlon of the affidavits would suggest the
default was intentional or the result of conscious
indifference.30

These rules avoid the problematic holdings and statements in

Barber and Southland. For example, contrary to the ruling in
Barber, it seems self-evident that, without'réquiring
prerequlsltes, the trial court should be able to consider
adm1s51ons by the affiants themselves, admissions made during
cross-examination at a hearing on the motion for new trial.
Before Barber, no Texas court had established prerequisites for
cross-examination of witnesses called by .the other side,31 and it
would seem extremely unjust if affidavit testimony need be taken
as true in the teeth of the affiant's live admission or.testimony
during cross-examination indicating the affidavit testimony was
not actually true. Likewise; contrary to the apparent ruling by
the majority in Southland, it seems unjust to accept artfully
worded affidavits on tﬂe conscious indifference issue if evidence
is offered (at least by the time of the hearing on the motion for
new trial) to contro&ergnéhe affidavits. Finally, it seems unjust
to exalt form over substance as does the dissent in Southland in
opining that a mere request for a hearing automatically negates

the force of the movant's affidavits.
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According to the views expressed in Barber and Southland, the
key issue seems to be form and not substance. According to the

Supreme Court's views, however, as reflected in ‘the Strackbein

opinion read as a whole, the key issue seems to be the absence or
'presence of controverting facts of any kind on the issue of
conscious indifference, whether these facts are in the moVant'é
affidavits themselves and reflect internal inconsistencies; or
whether the facts alleged in the movant's affidavits are
inconsistent with facts alleged in opposing affidavits; or whether
facts alleged in the movant's affidavits are inconsistent with
facts established other than by affidavit, for instance, during
live testimony at the evidentiary hearing. The facts developed as
of fhé time of the hearing should control.

There should be and usually is a "symmetry" in the risks of
any given action in litigation. ' For example, if an advocate calls
a witness to prove a favorable fact, X, the witness may admit ¥,
which is unfavorable. Likewise, if the advocate's opponent calls
a witness to prove Y, which favors the opponent, the witness may
prove X, which disfavors the opponent.

Similarly, if the advocate does not call a witness to prove
X, the factfinder may consider other evidence to be too weak to
support the advocate'sfposition on X. Likewise, if the opponent
fails himself to call the advocate's witness adversely, the
factfinder may find other evidence to be strong enough to support
the advocate's position.

The views expressed by the San Antonio court in Southland and
Barber alter the natural symmetry of risks with respect to

witnesses called or not called in connection with an attempt to
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effect the setting aside of a default judgment. The majority

in Southland, for instance, if read literally, eliminates ent
the risk in a movant's decision not to call witnesses live ¢
prove the absence of conscious indifference. This is true
‘because,‘according to the Southland majority's view, thé mova
witness(es)' affidavit testimony must be taken as true and,
long as the affidavit is artfully worded, the trial court mu
grant the motion for new trial. | k

Likewise, the dissent in Southland, if read literally,
eliminates entirely the risk in the nonmovant's decision not
call or to depose the movant's witness(es) on the conscious
indifference issue. This is true because, according to the
Southiand dissent's view, the nonmovant, simply by requesting
hearing, can force the movant to call his witness(es) live to
prove the absence of conscious indifference.

Similarly, the majority opinion in Earber, if read literal

eliminates entirely the risk in the movant's decision

affirmatively to call witnesses live at the hearing to prove |
absence of conscious indifference. This is true because, as 1o

as the nonmovant files no controverting affidavits, nothing t

movant's witnesses say can be used against the movant. i

An argument that %he views in Southland and Barber des
"symmetry of risks" in litigation is, at bottom, an argument :
the views are unfair. The following rule is proposed as a
reasonably fair guideline for defending and opposing default
judgments. It is respectfully commended for consideration b

State Bar Advisory Committee on the Rules of Civil Procedure
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Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the following rule shall be the exclusive rules
applicable to motions for new trial designed to effect the setting
aside of a default judgment:

(a) The motion must be supported by affidavit testimony
alleging fécts within the personal knowledge of the
affiant reflecting that the default was not intentional
or the result of conscious indifference; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;

(b) The trial court can require a hearing on the motion for
new trial on any just tefms consistent with this rule
and Rule 329b; and the.trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value.of
affidavits filed prior to the hearing;

(c) The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute eéidence if filed prior to the hearing)
reflecting personal knowledge of relevant facts or by
other evidéﬁc;m;f facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits shall not be a prerequisite to the

introduction of evidence at the hearing;
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(d)

(e)

If the movant's affidavit testimony is not con
by any facts proved prior to or during the hea

any, or prior to the ruling on the motion for

if no hearing is held, and the testimony other
sufficient to satisfy the requirements of subsec
of this rﬁle, the trial court must.grant the mot
set aside the default judgment on such terms as
just; and

If the movant's affidavit testimony is controve:
the manner and at the time(s) permitted in this t
the trial court must find the facts and render a
decision consistent with those findings and the

requirements of subsection (a) of this rule.
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(Emphasis in original.)
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REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY

SUSAN SHANK PATTERSON
LUTHER H. SOULES il

(512) 224-7073

May 17, 1989

Mr. Harry Tindall

Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002

Re:

Tex. R. Civ. P.

330

Dear Mr. Tindall:

Enclosed herewith please find a copy of a letter I received
from Justice Nathan L. Hecht regarding Rule 330. Please be
prepared to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

ly yours,

UTHER H. SOULES III

LHSIII/hjh
Enclosure
cc: Honorable Stanley’ Pemberton
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THE SUPREME COURT OF TEXAS

C}%{E{gj&fy}giﬂulm PO. BOX 12248 CAPITOL STATION CLERK :
) AUSTIN, TEXAS 78711 JOHN T ‘m“d
JUSTICES (512) 463-1312 EXECUTIVE ASST. .
FRANKLIN S. SPEARS WILLIAM L. WILLIS
C. L. RAY ,

RALL A. GONZALEZ ADMINISTR’ATIVE.E ASST.

OSCAR H. MAUZY MARY: ANN DEFIBAUC
EUGENE A COOK May 15, 1989 ] ' e

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esqg.

Soules & Wallace

Republic of Texas Plaza, 19th Floor
175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court: :

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): What is the effect of

filing an application for writ of error before a motion
for rehearing is filed 2nd ruled upon by the court of
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Luther H. Soules III, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dondi Properties Corp. V.
Commercial Savings and Loan Ass’'n, 121 F.R.D. 284 (July 14, 1988),

and whether the electronic recording order should be included in
the rules. «

Also, please include on the agenda'the issues raised in the
enclosed correspondence, .

Thank you for your dedication to the improvement of Texas

rules. ‘

Nathan L. Hecht
Justice

Sincerel

00395



South
Col
oL

July 10, 1989

Mr. Luther Soules

175 E. Houston Street

Republic of Texas Plaza-10th Floor
San Antonio, TX 78205

RE: Subcommittee Report on TRCP 749c

Dear Luke:

The subcommittee for Rules 737-813 has considered modification
of Texas Rule of Civil Procedure 749c as suggested by Justice’
Hecht in his letter of May 25, 1989 to you. (attached) Those
subcommittee members who responded, voted to recommend no
change to the full committee and that this matter be tabled.
I tend to concur with this recommendation, as the pending case
challenging the constitutionality of Rule 749c (Walker v. Blue
Water Garden Apartments) results from an unpublished court of
appeal's opinion. A review of the points of error on which
the Supreme Court has granted writ (attached), really does not
clarify the concerns surrounding the  rule nor offer much
guidance to suggesting appropriate modificaticns.
Accordingly, until that case is concluded, the subcommittee
recommendation to the full committee is that Rule 749¢ not be
amended at this time.

If you wish the subcommittee to reconsider this matter or to
entertain other matters within our area of responsibility,
please feel free to let me know.

Sincerely,

g Tl

Elaine A. Carlson
Professor of Law

/9r

cc: Subcommittee Chair Members
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[IEF JUSTICE :
THOMAS R PHILLIPS

»TICES

“RANKLINS. SPEARS
Z. L RAY - .
AUL A. GONZALEZ
JSCAR H. MAUZY
:UGENE A COOK
ACK HIGHTOWER
NATHAN L. HECHT
LOYD DOGGETT

THE SUPREME COURT OF TEXAS

P.O. BOX 12248 CAPITOL STATION
- AUSTIN, TEXAS 78711
(512) 463-1312

May 25, 1989

Mr. Luther H. Soules, III

Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio,

Dear Luke:

Texas 78205-2230

CLERK

JOHN T. ADAMS

EXECUTIVE ASS'T.

WILLIAM L. WILLIS

ADMINISTRATIVE

ASS'T.

MARY ANN DEFIBAUGH

I find no provision in the appellate rules for substitution

of parties except Rule 9.

That rule does not cover the situation,

quite common in these hard times, in which a new,entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.
Perhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

 Texas Rule of Civil Procedure 749c requires a pauper appellant

i in a forcible detainer case involving non-payment of rent to
 deposit one rental period’s rent into the court registry to perfect

- the appeal.
which is provided for in Rule 749b.
constitutionality of Rule 749c.
Apartments,

. discuss.

C-7798.

This deposit is not in the nature of a supersedeas,
A pending case challenges the
Walker v. Blue Water Garden
This may be another problem we want to

k~«”“ Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overloocked when
changes in the former rules were made.

As always, the Court is grateful to you for your dedicated

assistance in developing our Rules.

Sincerely,

[N

Nathan L. Hecht
Justice
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The Texas Court of Criminal Appeals has
already rejected the contention that the
barratry statute ‘is unconstitutional because
it imposes a limitation on the right of free
speech.’ ”

The Supreme Court then says: “We de-
cline to hold that the right of free speech
under the Texas Constitution guarantees a
lawyer the right to solicit business for

-~ pecuniary gain under the circumstances

alleged in the State Bar’s disciplinary peti-
tion. We do hold that prosecution of the
State Bar’s disciplinary action vioclates none
of O'Quinn’s rights under Tex. Const. art. I,
§ 8.”

The Supreme Court continues: “We over-
rule O’Quinn’s state and federal equal pro-
tection challenges. *** . .. [W]e find no
open courts violation resulting from a ban
on lawyer solicitation for pecuniary gain.

... We hold that the disciplinary rules pro-.

hibiting in-person solicitation by lawyers or
their agents do not violate Tex. Const. art.
I, § 13”7

The Supreme Court concludes: “We over-
rule all of O’Quinn’s constitutional attzcks
before us and affirm the order of the trial
court. This cause is remanded to that court
for further proceedings.”

—Runners” for Attorneys
—State Bar Act

—Due Process

—First Amendment Protections
—U.8S. Constitution

—Texas Constitution

—Solicitation of Employment for
Attorneys

—Supreme Court Disciplinary Rules
—Direct Appeals

—Equal Protection

—Barratry

—OQpen Courts Provision—Texas
Constitution

—Jurisdiction—Direct Appeal
—Solicitation

—Legitimate State Goals
—Fourteenth Amendment
—F'ree Speech

GRANTED WRIT OF ERROR

Walker v. Blue Water Garden Apartments,
No. C-7799. (Opinion of Court of Ap-
peals not published, Rule 90, T.R.A.P.)

This case involves a county court's dis-
missal of an appeal in forma pauperis be-

(We\n\(\\q_‘l et . \g

cause of alleged defects in form and sub-
stance in the affidavit of inability to pay
costs.

Blue Water Garden Apartments (Blue
Water) brought this forcible entry and
detainer action against Opal Lee Walker
in the Justice Court of Deaf Smith County.
The Justice Court rendered judgment that
Blue Water have a writ of restitution, and
that it recover rent from Ms. Walker in the

sum of $833.00 plus postjudgment interest. -’

Ms. Walker then sought to appeal the
judgment of dismissal to the County Court.
She filed a sworn statement, but it did not
contain the statutorily required elements of
a pauper’s affidavit. And she did not pay
into the registry of the justice court “one
rental period’s rent” as required by T.R.C.P.
749c¢c.

The County Court accordingly dismissed
the appeal for want of jurisdiction.

On further appeal to the Court of Ap-
peals, Ms. Walker contended that the re-
quirements for appeal in forma pauperis
(Rule 749¢, T.R.C.P.) unconstitutionally de-
prived her of the right to appeal.

The Court of Appeals said: “The ques-
tion of the constitutionality of the rule is
not reached, because the judgment of dis-
missal must be affirmed for a more basic
lack of jurisdiction by the county court.”

The Court of Appeals continued: “ . .
[Nlone of the declarations in her sworn
statment includes what is required for a
pauper’s affidavit; consequently, the sworn
statement did not even substantially comply
with the requirement for a rule-749b pau-
per’s affidavit, thereby causing it to be fun-
damentally defective. The defect is juris-
dictional . . ., and although not heretofore
raised, it is fundamental and may not be
ignored.”

The Court of Appeals concluded: “Ac-
cordingly, the judgment of dismissal is af-
firmed.”

The Supreme Court grants writ of error
with the notation: “Granted on Points 1 and
2.11

POINTS OF ERROR

POINT ONE—THE COURT OF APPEALS ERRED
IN DISMISSING, UPON UNASSIGNED ERROR,
PETITIONER'S APPEAL TO THE COUNTY COURT
FROM A FORCIBLE DETAINER ACTION DUE TO
DEFECTS IN THE AFFIDAVIT OF INABILITY TO
PAY COSTS OF APPEAL, BECAUSE DEFECTS IN
FORM AND SUBSTANCE CONTAINED IN SUCH
AFFIDAVITS ARE NOT JURISDICTIONAL AND
THEREFORE DO NOT CONSTITUTE FUNDA-
MENTAL ERROR. (Germane to Assignment of Error
1, Motion for Rehearing).

POINT TWO—THE COURT OF APPEALS ERRED
IN HOLDING THAT APPELLANT'S AFFIDAVIT
OF INABILITY TO PAY COSTS WAS NOT IN
SUBSTANTIAL COMPLIANCE WITH THE STAT-
UTE. BECAUSE THE AFFIDAVIT WAS SUFFI-
CIENT TO DEMONSTRATE HER INABILITY TO
PAY THE COSTS OF THE APPEAL OR ANY PART

AN (-’\pic, \\_S C*@\vxx._.,\ )
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THEREOF, OR TO GIVE SECURITY THEREFOR.
(Germane to Assignment of Error 2, Motion for
Rehearing).

—Pauperé

—Appeal and Error

~—Forma Pauperis

—Pleadings )
" —Constitutional Law _

—Defects in Form

~—Defects in Substance
—PForcible Entry and Detainer

—Affidavits of Inability to Pay Costs of

Appeal
~Jurisdictional Defects
_—-Fundamental Errpr._ . )
—Substantial Compliance with Statute
—Costs of Appeal

OPINIONS OF THE SUPREME COURT OF TEXAS

JOHN M. O’QUINN vs.
STATE BAR OF TEXAS

No. C-6790

Direct Appeal from Harris County filed
September 14, 1987, (30 Tex. Sup. Ct. Jour.
609), (Submitted in oral argument March
30, 1988).

Order of the trial court denying injune-
tive relief is affirmed and the cause is
remanded to that court for further pro-
ceedings. (Opinion by Justice Kilgarlin,
Concurring opinion by Chief Justice Phil-
lips, separate concurring by Justice Gon-
zalez, Justice Ray notes his dissent. Justice
Cook not sitting)

For Appellant: Luther H. Soules, III,
Law Ofcs. of Luther H. Soulss, III, San
Antonio Tx. Richard Haynes, Haynes &
Fullenweider, Houston, Tx. T. Gerald
Treece, D2an, South Texas College of Law,
Houston, Tx. David Berg, Berg & An-
drophy, Houston Tx. Stanley B. Binion,
Kker, Brown, Sharman & Parker, Houston,

James R. Leahy, Reynolds, Shannon,
Miller, Blinn, White & Cook, Houston, Tx.

For Appellee: Tom Alexander, Alexander
& McEvily, Houston, Tx. Steven M. Smott,
First Asst.’ General Counsel, State Bar of
Texas, Austin, Tx. Jim Mattox, Attorney
General of Texas, Austin, Tx. Javier P.
Guajardo, Attorney General’s Office, Aus-
tin, Tx.

This direct appeal, filed by John M.
O’Quinn against the State Bar of Texas, is
brought pursuant to Tex. Const. art. V, §
3-b, Tex. Gov't Code Ann, § 22.001(c)
(Vernon 1988), and Tex. R. App. P. 1401

} It will be noted that in the 1988 West Publishing
Company’s Texas Rules of Court there are two ap-
pellate rules denominated *140" (as there are also two
rules 15a, 43, 47, 49, 54, 84, 85, 80, 133 and 182).
The reason for this confusing situation is that the

Peals concurred in those amendments. Then, on July
15, 1987, the Supreme Court i d a 1 tal
order, adopting many new amendments, but also
changing some a d s, all to b effective

In response to the State Bar's disciplinary
petition against him, attorney O’Quinn re-
quested in district court a temporary and
permanent injunction against prosecution of
the action based on alleged federal and state
constitutional deficiencies in the State Bar
Act and certain disciplinary rules. The trial
court denied O’Quinn’s request for injunc-
tive relief and, in its order, expressly found
that the statute and rules complained of
were constitutional, which serves as the
basis.for conferring direct appeal jurisdie-
tion on this court. We now affirm the order
denying injunctive relief and remand to the
trial court for further proceedings.

On February 26, 1987, the State Bar
filed its disciplinary action against O’Quinn
pursuant to the State Bar Act, Tex. Rev.
Civ. Stat. Ann. art. 320a-1 (repealed), and
certain disciplinary rules promulgated by
this court. (Effective September 1, 1987, the
State Bar Act was codified as chapter 81 of
the Texas Government Code.) To put the
matter in context, we quote from the thus
far unproved allegations against O’Quinn in
the State Bar’s disciplinary petition:

II. .

Various non-lawyers, including, but not
limited to, Robert Loving, James C. Mec-
Neilley, Joe Coddington, L oyd Donner, Ter-
ry Clark, and Gary Thomas, have at Re-
spondent’s behest recommended employment
of Respondent. to various potential clients
who had not sought their or Respondent’s
advice regarding employment of an attorney.
Some of such recommendations resulted in
Respondent’s employment and some did not.
In instances where employment resulted,
Resporident paid some of these non-lawyers
sums of money for recommending and se-
curing such employments. Respondent also

January 1, 1988, Somehow, that order was never sub-
mitted to the Court of Criminal Appeals for its
approval. Consequently, two versions appear in some
instances. All of the dual rules are applicable to civil
proceedings, and the Supreme Court version should
be followed. For example, under the Court of Criminal
Appeals version of Tex. R. App. P. 133, the Supreme
Court would still be engaged in refusing writs, no

reversible error, a practice we discontinued on January .

1, 1988.

127
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May 8, 1989

Professor Elaine Carlson
South Texas College of Law
1303 san Jacinto, Suite 224
Houston, Texas 77002

Re: Tex. R. Civ. P. 749

Dear Elaine:

Enclosed herewith please find a copy of a letter sent to me
by Justice Nathan L. Hecht regarding proposed changes to Rule
749. Please be prepared to report on these matters at our next
SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

yours,

THER H. SOULES III

LHSIII/hjh

Enclosure

cc: Honorable Nathan ‘Hecht
Honorable Stanton Pemberton
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Mr. Luther H. Soules, III _ J"
175 E. Houston, 10th Floor

San Antonio, Texas 78205-2230 F
. Re: Supreme Court Advisory Committee - Statute

Regarding Adoption of Rules Establishing
Guidelines for Determining Whether cCivil
Case Records Should be Sealed

Dear Luke:

This letter will confirm the request of our client, The Dallas
Morning Negs, to express its views to the Supreme Court Advisory
Committee régarding recently passed House Bill 1637 which provides:

"The Supreme Court . shall adopt rules
establishing guidelines for the courts of this
state to use in determining whether in the
interest of Jjustice the records in a civil -
case, including settlements, should be sealed."

We understand that the Supreme Court Advisory Committee, at
the request of the Court, will study the matter. We understand
that you will appoint a sub-committee of the Advisory Committee.

We respectfully request the opportunity to:

1. Submit a written summary of the views of The Dallas
Morning News: to the sub-committee when it has been
appointed; and

2. Meet 1in person with the sub-committee for a brief
opportunity to discuss our views with the sub-committee
and to answer any questions it may have.

The Dallas Morning News has performed detailed research on the

practice of sealing court records in Dallas County. In a series
of articles on the subject, The News reported that for the period
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Mr. Luther H. Soules, III
July 10, 1989
Page 2

1920 to 1980 only 80 Dallas County cases were sealed; whereas since
1980, 202 non-child related civil cases have been sealed. Several
recent attempts by the media to obtain an authoritative decision
on the merits from the Texas Supreme Court have not succeeded.
For example, in Times Herald Printing Co. v. Jones, 730 S.W.2d 648

(Tex. 1987) the Court did not reach the merits of the issue, -

disposing of it upon procedural grounds relating to the right of
intervention after the judgment of the trial court had become
final. In 1988 The News filed a declaratory judgment suit in
Dallas County against Bill Long, District Clerk of Dallas County.
This case was decided upon cross motions for summary judgment and
is now pending on appeals, filed by both parties, in the Dallas
Court of Appeals. The case has not yet been set for submission.
Among the issues before the Dallas Court of Appeals are the
contentions that a local Dallas district court rule, purporting to
give broad .discretion to seal records, is unconstitutionally

overbroad and violative of common law rules of access to public
records. 3&

In view of the public importance of the question, and the more
pervasive importance of the statewide rules to be promulgated by
the Texas Supreme Court under the new statute, we believe the
importance of the guidelines. to be adopted by the Supreme Court
will eclipse the significance of the case now pending before the
Dallas Court of Appeals.

In formulating the issues to be studied by the sub-committee
of the Supreme Court Advisory Committee, we respectfully suggest
that the following issues be examined:

1. Procedural guidelines for the trial courts in hearing
sealing motions, including:

A. Notice requirements.

B. Opportunity for non-parties to the original suit
(i.e. the public or the news media) to be heard on
the question of sealing.

C. Requirements that specific and affirmatively
articulated findings be contained upon the face of
any sealing order.
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Mr. Luther H. Soules, III
July 10, 1989
Page 3

D. Requirements that if any portion of the record is
to be sealed that sealing be limited to the 1
specific portions of the record rather than ¢t
entire case file. ‘ : ‘

E. Requirement that a sealing order set the lengt]
time the order is to be effective. L

F. Requirement that the sealing order itself should
be sealed. : i

2. Substantive guidelines for the trial and appella£é 
courts, including: .

A.. Allocation of the burden'of proof in deciding a
_ sealing motion. L
B

The standard by which sealing motions are to be
determined.  E.g., the Dallas Local Rule, challenged
by The News in its suit, purports only to require
"good cause.". "Good cause" is not defined in the
Dallas local rule. Federal Courts and other state
jurisdictions have recognized that more stringent
standards such as "most compelling reasons" or
"compelling need" are mandated by the Constitution
or the common law.

3. Elimination of the time limit which prevents non-parties
from challenging a sealing order after the judgment of
the trial court becomes "final." a recent example of the
failure of an attempt to obtain review on the merits
because of this procedural ground is the decision in The
Express-News Corp. v. Spears, 766 S.W.2d 885 (Tex. App. ~-

San Antonio - March 15, 1989, orig. proceeding).

Another issue which may be of interest to the sub-committee
is whether the guidelines to be adopted by the Supreme Court should
give separate or special treatment for claims of confidentiality
regarding discovery. In this regard, the 1988 decision of the
Third Circuit in Littleijohn v. BIC Corp., 851 F.2d 673 contains a
discussion about the interrelationship between protective order
pertaining to discovery and more general sealing orders and the
problems resulting from the introduction in evidence during trial




Mr. Luther H. Soules, III
July 10, 1989
Page 4

of material previously covered by a protective order. Cf. Public
Citizen Litigation Group v. Liggett Group, Inc., 858 F.2d 755 (1lst
Cir. 1988) (recognizing that protective orders governing discovery
are separate and distinct from sealing orders).

For your ready reference, we are enclosing copies of the
following:

1. House Bill 1637, requiring the Supreme Court to adopt
guidelines regarding sealing.

2. A proposed set of guidelines we submitted to the Dallas
County District Judges.

3. A copy of the judgment in the suit by The Dallas Morning
‘ News against the District Clerk which is now the subject
of the appeal pending in the Dallas Court of Appeals.

4. The opening appellate brief of The Dallas Morning News
in the Dallas Court of Appeals.

5. A reply brief labeled "Brief for Cross-Appellee The
Dallas Morning News Company" in the Dallas Court of
Appeals. (The prayer at pages 24-27 of this brief
succinctly summarizes the relief sought in the appeal).

6. A marked copy of the decision in Publicker Industries,
Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984) recognizing
many of the procedural and substantive constitutional and
common law issues regarding attempts to limit public
access to judicial records.

7. The opinion in Express-News Corp. v. Spears, 766 S.W.2d
885, another:irecent sealing case in which the majority
did not reach the merits but in which Chief Justice
Cadena, in a dissent, provides what we believe to be a
brief and well-considered recognition of the importance
of the right of public access to court records.

The materials we have enclosed are, of course, not exhaustive.
The state and federal courts in other jurisdictions continue to
hand down opinions in this area quite frequently. Because the
appellate briefs which we submitted to the Dallas Court of Appeals
are not in a format directly addressed to the broader concerns of
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Mr. Luther H. Soules, IIT
July 10, 1989
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the Supreme Court Advisory Committee, we feel it would be helpful
for us to write, and submit to the sub-committee, a succinct paper.
outlining the constitutional and common law concerns  to be

accommodated in the guidelines ultimately to be adopted by the
Supreme Court. o

After the sub—committee has been appointed, we ' would
appreciate hearing from you as to the sub-committee's timetable and
its willingness to consider the written paper to be submitted by

us and our request for an opportunity to briefly meet with the sub-
committee.

Kindest regards.

Very truly yours,

CZ:;;%%i H. McElhaney

JHM:slh
Enclosures
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JAMES T MAHONEY®
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Tom H. Davis, Esq.
Byrd, Davis & Eisenberg
707 W. 34th Street
Austin, TX 78765

Professor J. Hadley Edgar
Texas Tech University
School of Law

P. 0. Box 4030

Lubbock, TX 79409

Charles F. Herring, Esq.
Small, Craig & Werkenthin
2500 Interfirst Tower
Austin, TX 78768

Charles "Lefty" Morris, Esq.

ATTORNEYS AT LAW
5003 WOODWAY
Houston, TEXas 770586
(713) 871-1185

MAILING ADDRESS:
PosT OFFIiCE BOx 2482
HOUSTON, TEXAS 77252

TELECOPRIER {713) ©60-1741
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John M. O0'Quinn, Esq.
O'Quinn & Associates

3200 Texas Commerce Tower
Houston, TX 77002

Tom L. Ragland, Esq.

Clark, Gorin, Bagland
& Mangrum

P. 0. Box 239

Waco, TX 76703

Honorable Paul Rivera
Judge, 288th District Court
Bexar County Courthouse

San Antonio, TX 78205

Sam D. Sparks, Esq.

Morris, Craven & Sulak P. O. Drawer 1977
600 Congress Ave., Suite 2350 El Paso, TX 79959
Austin, TX 78701-3234

RE: Standing Subcommittee on Rules 523~591, T.R.C.P.

Dear Colleagues:

This letter follows a successful meeting of the Supreme Court
Advisory Committee last May. At the conclusion of that meeting the
Committee recommended the Subcommittee's report to delete the 90
day provision from Rule 534 T.R.C.DP. and I thank you for your work
in that effort.

Subsequent to that meeting I received from our Chairman, Luke
Soules, a letter to him from Justice Nathan L. Hecht dated May 25,
1989, copy enclosed. As you will note Justice Hecht observed the
complaints raised by a local Jjustice of the peace pointing to
inconsistencies in the requirements for service of citation and
suggesting that the justice of the peace rules were overlooked when
changes were made in the service of citation rules for District and
County Courts. The changes in the 90 day provision will of course
already address part of these inconsistencies. The other
inconsistencies that you may possibly want to address are the
provisions for service by mail, etc., which may be appropriate for

- consideration. However, since no specific proposal or
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recommendation has been forwarded to this Subcommittee, I do not
have any such recommendation to offer for your consideration.

While this matter does not appear on the preliminary agenda
for the Supreme Court Advisory Committee meeting of July 15, 1989,
I did want to make this observation in the event that our Chairman
requests some response from our Subcommittee on the advisability of
making any changes in the next rules report to the Supreme Court
from the Advisory Committee. S

Therefore, I would ask that you at least be mindful of this
issue as we approach the forthcoming meeting and if you have any
comments be prepared to make same at the committee meeting, or if
you cannot-attend please do not hesitate to call my office or send
me a letter so that I will be aware of any views you may have on
this topic.

Thank you for your usual support.

-
Yours sincerely,

~ g
,iZ§€ﬁv4
““Anthony JV Sadberry

AJS/stb
enclosure

c€c: Hon. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Wallace
Republic of Texas Plaza, Tenth Floor
175 East Houston Street
San Antonio, TX 78205-2230

00408



THE SUPREME COURT C
CHIEF JUSTICE ) PO. BOX 12248 CAPITOL STATIC gq - /&7
THOMAS R. PHILLIPS

AUSTIN, TEXAS 78711

JUSTICES (512) 463-1312
FRANKLIN §. SPEARS

C L RAY ‘ & /é/ Qﬁfgi?";flgg
RAUL A. GONZALEZ ‘
OSCAR H. MAUZY May 25, 1989 ' ~
EUGENE A COOK

JACK HIGHTOWER

NATHAN L. HECHT

LLOYD DOGGETT

Mr. Luther H. Soules, III

Scules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

A N

Dear Luke:

I find no provision in the appellate rules for substitution
of parties except Rule 9. That rule does not cover the situation,
quite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period’s rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the

constitutionality of Rule 749c. walker v. Blue Water Garden
Apartments, C-7798. This may be another problem we want to
discuss.

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked whe
changes in the former rules were made.

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

Sincerely, .
}

Nathan L. Hecht
Justice
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Mr. Luther H. Soules, TIII

Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appellate rules for substitution
of parties except Rule 9. That rule does not cover the situation,
quite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period’s rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the

constitutionality of Rule 749c. Walker v. Blue Water Garden
Apartments, C-7798. This may be another problem we want to
discuss.

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked whe
changes in the former rules were made.

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules. :

Sincerely, .
/4

Nathan L. Hecht
Justice
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RULES OF CIVIL PROCEDURE

RULE 308a. IN A SUIT AFFECTING THE PARENT-CHILD RELATIONSHIP

When the court has ordered child support or possession of or access to
a child and it is claimed that the order has been violated, the person
claiming that a violation has occurred shall make this known to the court.
The court may appoint a member of the bar to investigate the claim to
determine whether there is reason to believe that the court order has been
violated. If the attorney in good faith believes that the order has been
violated, the attorney shall take the necessary action as provided under
Chapter 14, Family Code. On a finding of a violation, the court may enforce
its order as provided in Chapter 14, Family Code.

Except by order of the court, no fee shall be charged by or paid to the
attorney representing the claimant. If the court determines that an
attorney's fee should be paid, the fee shall be adjudged against the party
who violated the court's order. The fee may be collected as costs, by

judgment, or both.
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