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1 (Saturday July 15, 19S9 Hearing.)

2

3 SOULES = Let's be in

4 order, and we i 11 go ahead and get started. I

5 want to thank everyone for being here on a

6 Saturday morning. I bel ve we have an agenda

7 that we can finish in a day, ma even a

8 short day depending on the needs of each of

9 these suggestions for debate and maybe some

10 changing as we go along, but I don't think

11 there i s going to be any prabl em getting our

12 agenda done today.
13 I want to welcome the new

14 members, Justice McCloud o is here

l' .i:_ 0 Y' resenting the chief justices, and Jus ce

16 David Peeples who is here, a new member

17 representing the State r 0 f Texas Cammi t tee

18 on Administration of Justice, and Doak Bishop,

19 who 1 s here as representat ive 0 f the State

20 Baris Rules of Evidence Committee. So t\ielcome

21 to you new members We appreciate your being

22 here to contribute today,

23 Our last agenda which we

24 in a nag e d toe om p let e i 1' a t 1lJ 0 - c1 a y s e s s ion ti; a s

25 the s e mat e ria 1 s (i n dIe at i n g). w h 1 c h r an a bo u t
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1 1200 pages; and our agenda today which

2 includes the suggestions, the minutes of the

3 last meeti and the red line . '"versions or all
4 the rules that we i re going to recommend

5 changing is about half the size of one of

6 those vo 1 urnes ~ 3D to have done all that you

'7 did last time was really amazing and a great

B accom,pl ishment

9 I thi to stai:,t i.\1ith

10 today lid like to recognize Elaine Carlson to

11 tell us about the local rules project, and in

12 recognizing her I need to tell you that she

13 has now read every published local rule in the

14 State of Texas,

15 JUDGE CASSES: s ough t

16 to really be confused,

17 . SOULES: As Mr, Cassab

18 said, she ought to really be confused In the

19 local rules effort, we did gather up all of

20 the local rules that are print in the State

21 of Texas, and we did that by just hounding

22 every district clerk and local administrative

23 judge until they either sent us their rules or

24 told us that they had no written rules, one or

25 the other, Th either had to tell us they
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1 di dn l t have them or send them to us. ,And

2 Holly spent about t ee months in that

3 effort. And as a matter of fact. there were

4, 203 that have them or 201.

5 MS. HAI.F ACRE: 203, I
6 believe.
7 s 203 counties

8 have written local rules, and 51 do not. They

9 were all collected in volumes that were about

10 two -- they were actually thicker than this

11 (indicating), two volumes thicker than this;

12 and in a uniform numbering system some of

13 whi ch was done by the local admlni s trat lve

14 judges together with their judges, which is

15 the way we preferred to have it so that we

16 didn i t get their rules in a category they
17 weren't pleased with, But there were a lot of

18 them that came in and we had to re number them

19 and get them into a uniform numbering system

20 that i S now mandated by the February 4" 1987!

21 Supreme Court Administrative Order and the

22 various rules of the regional judges,

23 But welve made a lot of

24 progress. Elaine then volunteered for an

25 enormous task, and that was to read all those
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1 rules as th are numbered in the uni form

2 numbering system so that all the rules on a

3 certain number would be collected together, to

4 read all of those and to imina t e

5 duplications and inconsistencies with the

6 Texas lee of Civil Proc ure, i ch the
7 local rules, of course l are not supposed to

8 have any inconsistencies l and she has done

9 that and sent that wo product back to my

10 office.
11 So I can t -- I don't know

12 how you can recognize that size of piece of

13 work other than just to say a "thank you."

14 Tha t' s the biggest word I can come up wi th,

15 Elaine. That's an amazing piece of work, and

16 we are forever indebted to you for that. "rha t

:J 7 advances th i s roject certainly beyond what

18 anyone ever thought it would get to and maybe

19 we're on the right track now.

20 MR. DAVIS: Are you

21 checking that over now to make sure it's

22 i' j gh t?

2 :3 MR. SOULES: Tom, if
24 Elaine Carlson did a job, would you re-check

25 it? Of course n.ot.
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1 Ml~" DAVIS: That êl.nd other

2 reasons.
3 SOULES: if you

4 would like to form a committee and be its

5 cha i r . So, Elaine, give us --
6 Ml:t. DAVIS: I though t the

7 chairman ought to check it. That i S a 11 .

8 MR. SOULES: Tell us about

9 YOLU' expei~ience. I'm sure we are really -- at

10 least I know I am and I think the rest of the

11 committee are very curious to hear t you

1 :2 found in that collection of rules and your

13 view of it and your view of how e project

14 can go forward from here.
15 PROFESSOR CARLSON: One

16 thing I conclu d was that I think we found

17 the solution to repeat felony crimes and we

18 s h 0 u 1 d il a k e co nv i c t e d f e Ion s I' e a d the 1 0 c a 1

19 rules Bu t beyond t t, it was a ver'y

20 interesting project and gave insight into a

21 lot of regional variations.

:2 2 There are Borne problems

:2 3 that remain, and as Luke suggested, ll\hat Til1e1ve

24 done is gone through and try to eliminate what

:2 5 were d u pI i cat i n 9 0 n e a no the r, to ma k e t he t i m €i
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1 periods consistent with the Rules of Civil

2 Procedure, and third, to eliminate those rules

3 that are in conflict with the Rules of Civil

¡l Procedure. I VB set forth a very extensive

5 letter to tu I have tried to do my best to

6 edit any conflict, to amend a conflict of a

"I given rule, but I think what we have left is

8 still a pret buJ k'y oject. I don i t

9 how many pages it's going to come down to. I

10 suspect it will have to be, L e, a fifteen

11 some hundred pages, probably sti II probably a

12 thousand-page effort my best guess. d ~,e

13 still have a problem at I think we need

lll. another run-through for inconsistencies with

15 substantive laiflo I tried to do it as I went

16 through the enominal project.

1. 7 For example, in the Fami

18 Law area local rules that said doesn i t comply

19 with certain requirements your divorce decree

20 could be dismissed with prejudice. I suspect

21 the State of Texas can i t require people to

22 stay married because e lawyer didn i t comply

23 with the local rules. There were a few of

24 those blatant errors that I caught going

25 through, but we need another run through.
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1 The rules have not been

:2 amended at all to conform with what might come

3 out of the work product from 1989 in this

4, commi t tee, So that's another run-through on

5 those rules that the Supreme Court promulgates

6 this ear effective 1990 They i 11 va to,
7 you know, cui 1 through some 0 f t local rules

8 as well. And some of the local rules in

9 counties don't have any local rules as Luke

10 suggested, and the major area of concern I

11 have left is whether or not the State of Texas

12 S reme Court by the Regional Rules of
13 Judicial Administration mean to suggest that

14 courts do have to have some local rules on

15 certain subjects like docketing procedures and

16 trial settings. So ether that conclusion is

:J 7 correct remains to be seen, But other than

18 that, the project is coming along ,and we i va

19 got one pass-through and suspect probably to

20 have sev passes through before it i s

21 finished.
22 SOUL Does anyone

23 have questions or comments for Elaine? Thank

24, you, Elaine.

25 Next on page -- beginning
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1 on page two are the minutes of our last

2 meeting, and r mailed these out, and I

3 appreciate the responses I got by phone and

4, letter. and I attempted to make corrections

¡:'n responsive to those suggested corrections, and

6 I doni t know if I got them all made, but we

7 tried to And if there are others of you that

8 m now have suggestions for the minutes, lid

9 1 ike to hear correct ions to the minutes that
10 appear on pages one through ten. if there are

11 any corrections. If there are no corrections,

12 those in favor of approval of the minutes as

1, ...: presented here, say" II

li,! CO¡',lIfin'lTEE ME

15 ~HL SOUL Opposed?

16 CO I'l'lEE MB s ( No

17 response, )

18 0/ SOULES: I f someone

19 finds an inaccuracy in these ring the day,

20 please let me know, because we still can

21 correct them before they i re sent to the
22 Su.preme Court,

23 ext on ge 12, the

24 Senate Bill 874 was a bill that passed both

25 houses of the legislature. t..hen I finally
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1 caught on to the bill, it was in e House on

2 the third reading on the Joe a1..d consent

3 calendar, and had already passed the Senate

4, unanimously. ere was no inconsistency with

5 the House version, so there sn't going to be

6 a conference committee, and In order to stop

7 the bi 11 we would have had to have a
8 two-thirds no vote on third reading on the

9 local and consent calender with no one having

10 made an objection t.

11 So obviously that wasn't

12 doable in spite of the fact at a number of

13 San Antonio legislators 5. n d ic ate d that they
1,4 would help but for the status of the bi 11, and

15 they did help on the Rule 13 which I III talk
16 about in just a minute. The Chief Justice and

17 Justice Hecht and many of you -- I know John.

0 I Quinn ,¡-¡rote a let ter to the governor and.18

19 Tony Sadberry and several others to veto that

20 b i 11 , and the governor dId veto it. But SE874

21 essentially said that the Supreme Court of

22 Texas couldn't make rules inconsistent with

23 the statutes, and put the legislature back

24 into the rule-maki bus i ness; whenever they

25 decided they wanted to change a practice, they
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1 coUld pass a statute and that's the end of

2 it.
3 Well, that got vetoed.

4, And if we watch for it next time coming back,

5 if it does come back, and start out early

6 enough, I think we can probably keep it from

7 getting as r as it did, because just as a

8 mat t e r 0 f rea son its h 0 u 1 d nit . That type of
9 legislation I think is not necessary. I

iO be 11 eve maybe we i 11 have some support in the

11 legislature, because on page 12 is a letter

12 that I got from Senator Glasgow. I en t up

13 and testified on 8B1013, ich was a statute

14. for frivolous pleadings and suits, and ate

15 crow for about an hour, and just because

16 probably I did not communicate as well with

17 the legislature as I should have after we

18 passed Rule 13 to cover all cases and not just

19 tort cases, and with this SBI013 it got

20 stopped and never did pass out of House

21 Committee or the Senate Committe, I believe.

22 I think it never got out of either commjttee~

23 But the important thing, I
24. think, in this letter from Senator Glasgow

25 talking about that hearing and the letter that
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1 was submitted and then this paragraph, "As we

2 discussed during the heari it appears t t

:3 part of the solution to this question

4. regarding sanctions for frivolous lawsuits

5 would be to ve better 1 as of communication

6 opened up between the legislat e and the

7 Supreme Court. It I think that i s part of our
8 job, maybe largely our job, especially on

9 riile-malting.

10 And Senator Glasgow and I

11 really talked about better communications on a

12 broader basis than just frivolous lawsuits, so

13 I think perhaps maybe we should resolve here

1,4 to communicate as fully as we possibly can

15 with the Senate and the House in order to keep

16 them advised of the efforts that we are making

17 towards the improvement of the administration

18 of justice and the fact that we want to be

19 cooperative and work in cooperation with the

20 1 egis lature to 1m ove Texas admlnis t rat 1 on 0 f

21 justice in all ways.

22 Do we have a motion to so

2 :3 resolve?
24 PROF:ßSSOR EDGAR: So

25 moved.

ANNA RENKEN & ASSOCIATES
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1 MR, SOULE : Seconded?

2 JUDGE CASSEB: Seconded.

3 MR. SOULES: All in favor

ll say II e. n

5 CO I M Aye.

6 SOULES: Tha tis

7 una.nlinous. I i 11 prepare a resolution of this
8 committee and submit it to Senator Glasgow,

9 who of course is the chair of the Senate

10 Jurisprudence Committee.

i 1 There were then other

12 Ie t ters back about our leg islat ive ef forts,
13 and I ink -- I put these here just to show

14 that there is legislative response. So I lAiill
1 ~., :) t to do a better job about picking up early

16 on legislation of interes~ to us in the next

17 session and try to get t t information to you

18 as early as I possibly can for any action that

19 we may chose,

20 Justice Hecht,' good

21 morning to you, sir.

22 JOSTI HECHT: Good

23 morning

24 l\1R. SOULES: Do you have

25 remarks for the committee this morning?
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1 J'USTI CEHECHT: No. Once

2 again, we appreciate all the good work eince

3 t last meeting and thank you for coming.

,¡t . SOULES: Ne¡~t is a red

5 Ii De vers i on of the rul ee that we did las t
6 time. That starts on page 17 and concludes at

7 page -- it looks like 120. I did get written

8 input from several of ,¡'OU..r ., a.nd I made the

9 changes that I felt were -- there were some

10 nerßl suggestions, some thoughts :i:or SOme maybe

11 some additions to what we had done, and those

12 I pu tin the ne w mat e ria 1 s beg in n1 n gat 1 2 1

13 and going back into the rest of the book for

14 action today. e suggestions that I got back

15 which were corrective to my original red-line

16 work product, I m é or tried to make all of

17 those.
18 Does anyone see anything

19 in these pages from 17 to 120 now that's

20 inconsistent with the resolutions of the

21 committee in our last session?

22 MR. Tn-iDALL: Luke, I ha,'V'e

23 one. I think itls really just a cleanup. On

2 e 46 en we added the pychologist, Rule

25 167(a) --
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1 MR. SOULES: Right"

2 TIND L: -- I thi

3 On the next page, subpar t two of that rule

4 needs to changed a 0 " There are o

5 references to physicians in the existing rule

6 where we need to also across-reference to

7 psychologists.
8 SOU s: All right.
9 We need a rule book to look at that, don't

10 we? That's not on this. 166(a)

11 . ~r II\TDALL : 167(b)(2).
12 There are two references abo physicians" It
13 needs to say "or psychologists."

1 SOULES: 167, Tha tIs

15 Rule 167(a), paragraph (b) parenthesis (2).
16 MR. TINDALL: Parentheses
17 ( 2 ) .

18 SOULES: Paragraph

19 ( 2 ),

20 MR. SADBERRY: ådd

21 psycho 1 og is t .

:2 2 . 'r i L I t talks
2 'J~ ,J about the report of an examining physician or

24 the taking of a deposition of a physician in

25 both cases,
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1 Ì\1R. SOULES: åfter the

2 ii"o i"ds ysician appearing twice in the last

3 sentence we should add nor psychologist"?
4: TIND Right.
5 MR, SOULES: All right,
6 If therels no objection, that will be accepted

7 as a corrective -- correction to the rule as

8 ritten and wIll go in to the Supreme Court

9 with those two additions, Being no objection,
10 at stands done unanimously. Any oth'e!'s?

11 J'USTICE MCCLOUD: I think

i 2 you ought to make a talk about that

13 MR. SOULES: That's going

i 4, to be on the agenda

15 JUS'!'ICE MCCLOUD: Okay,

16 SOULES: We've got

1'1 that redlined, ge Mceloud.

18 JUS'!'I CEMCCLOUD : Tha t ' s

19 good.

20 MR. SOULES: Okay. There

21 being no further comment, these then will be

22 subml t ted to the Supreme Court as wr1 t ten.

23 Again, however, 1 f any of you see mat tars in

:2 these rules that need correction, if you'll

25 let me know during the day today or as soon as
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1 possible, I will make them conform and as soon

2 as possible and send the Su eme Court a

3 corrected version I 0,\,\1 t re i S nothing
il about the timing here intended to stop your

5 helping me get these right if they i re not
6 completely right now,

7 Okayo We 11. t hat ge t s us

8 to today i s bus iness. I be 1 i eve. e

9 legislature, I think, passed a resolution.

10 I ¡ m told they passed a resolution, I haven't

11 really seen it -- that says t t the Supreme

12 Court is to promulgate guidelines or rules of

13 some kind to --regarding sealed records, when

14. records can be sealed and n they canno t ,
15 JUS'!' I CE HECHT: It i S a

16 statute, l'light.
17 SOULl:!S: To conform

18 iid th statute,
19 PRO SSOR GAR: at
20 page are you on?

21 MR, SOULES:, s is page

22 121 . Is Ken FUller here today?

23 MR. FULLER: Yes.

24 MR, SOULES: Ken, sure
25 There you are. Good, So we need to respond
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1 to that and get that done as soon as we can,

:2 but I'm some at impressed that that is going

:3 to take a while to really resolve the

differences of view. John MacE 1 hany. who is

5 with Locke, Purnell in Dallas and they

6 represent the Dallas Morning News, has sent in

7 an extensive l/'Jork..

8 From the Donnybrook in

9 Dallas because -- I forwarded it because

10 someone contacted me. It doesn't necessarily

11 reflect my view. It's going to be really

12 volatile. Reserve time to hear from t m.

13 JUSTICE HECHT: The

14, statute says, "The Supreme Court shall adopt

15 rules establishing guidelines for the courts

16 of this state to use in determining whether in

1'1 the interest of justice the records in a civil

18 case including settlement should be sealed."

19 sour.ES: Okay. So

20 we i ve got a mandate from the legislature, and

21 I'm satisfi , Justice Hecht, that that has

22 been assigned to our committee for

2 :3 J:'esolution. Is that right.
24 JUS'rICE c Tha. t' s

25 r i gh t ,
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1 l'1R. SOU S: Ii Tha t i sa

:2 right,n he says. But there has been

3 apparently a lot of negotiatiDn between the

il lawyers at Locke urnel1, lawyers for the
5 ess and the la ers for the District Clerk

6 of Da 1 s County on trying to set out some

7 guidelines for Dallas County; and at least in

8 one case 1 t seems that they reached an

9 agreemen t ~

10 " FULLER: Uh-huh"

11 MR. SOULES: And this is

12 McElhaney 18 work produc t t he sent to me.

13 He called me and has submitted this and

u¡, apparently has a lot more. And the letter

15 from Me E i h a n e y 1 sat ge 4.02 of these

16 materials.
:i 7 FULLl':!R: £102 '?

18 MR" SOULES: 4.02 fright"

19 It came in kind of late, so we stuck it to the

20 ba ck . He gives a lot of rametEH's, so

21 theI'e i S a lot of thought process gone into
22 this already. won't be just beginning with

:2 3 no concepts at all. Okay. Tha t by of

2 asking for volunteers l persons o might be

25 interested in this project to where there is
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1 someone who will chair or bew! 11 iug to

2 co-chair the project as an ad hoc subcommittee

3 chair? Is there anyone?

¿t I'll serve on

5 it, I don't want to c 11' it. I don't have

6 time for tha.t.
7 JUDGE c.~ss I f ,Judge

8 Peeples will serve on it, I will, too.

9 MR, SOULES Le f ty , 11

10 you chair it?

11 l;!ORRIS: Yes,

12 IvIRø sOUt,ES: I thinli: it

13 might be helpful for you and maybe Charlie,

u¡, someone who has good interaction with the

15 legislature. to chair this so that if there's

16 criticism in the legIslature next time, of
17 whatever work product we come up with, there

18 will be some rapport from the work group at
19 can go over and tell the people what we did.

20 And there's obviously going to be an open ear

21 to everyone who wants input into this that we

22 did hear and we resolved it as fairly as we

23 could to everybody and give the background.

24 that i $ why I think
25 MR. FfE:RRING: Iill serve
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1 on it as long as Lefty chairs it. so that if

2 there is criticism from the legislature it i S

3 directed to him.

4 MIL RRIS: IIl1 vice
5 chair and blame himn

6 MR. SOUL Lefty, ould

1 you share the chair with Charlie? CharlIe
8 would you share the chair with Left

9 MR. lIJORRIS: However you

10 want to do it.
11 MR, SOULES: Okay. L ty

12 an.d Charles rring will be the co-chairs, and

13 Ken Fuller; and Judge ~asseb volunteered Judge

IlL Peeples~ Is that all right, Judge Peeples?

15 JUDGE PEEPLES: I guess

16 so.

17 SO s: And 'your

18 having accepted, just as a suggestion that

19 c tures him, too. because he volunteered

20 conditionally.
21 JUDGE CASSEB: That IS

22 okay.

23 SOU:i-ES: Okay, Are

24 there any other volunteers? Anybody else

25 sufficiently Interested in this to want to
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1 ~PJork ön it? Olea y . Let see if we've got

2 ry. is there any interest in this in Harris

3 County?

.:1 . TINDALL: 'lhe r'e is

5 just no written rule on it. No, I ven't
6 seen a lot. I was in the legislature when all

7 that was presented, and evidently it grew out

8 of a case in San Antonio where a member of the

9 clergy was charged with sex abuse or something

10 and the records were all sealed. It was

11 anti-sealing sentiment is what was expressed

12 in the legislature.

13 MR. SOULES: Okay, All

14 right. We will start then with those five.

15 Andi f you, Lei ty or Char l1 e feel you need

16 additional help, call me and I'll see if I can

17 get additional people on board; and if you

18 would, keep me advised, because I may get

19 telephone calls, too. I'll just be on your

20 committee as well. If that's 0 y with you,

21 I'll help. IIIi serve as a subcommittee

:2 2 person.

23 MR, MORRIS: ( Nods

24. affirmatively. )
25 ¡YIR. SOULES: Okay. ose
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1 bill is that, Judge? Do you know?

2 J"US'I'ICE 'lhat's --
3 I don't have it. House Bill 1637.

4, . TlliD.~LL: Oi'lando

5 Garcia.
6 SOULES: Or la,ndo

7 Garcia. I will advise Orlando that we have

8 appointed a committee to comply with that

9 statute. Any objection to my so doing?

10 Okay Q

11 I guess then in concluding

12 that, Lefty and Charlie, I think t t 1 don't

13 see any reason not to include on the committee

1Il for purposes of the committee work someone

15 1 ike McElhaney, o is not on this committee

16 and his counterpart, whoever that may be in

17 the original work as it develops into what we

1 a propose, because they i VB done so much work on

19 it already. He did ask to be heard -- to be

20 able to make a esentation to this committee

21 whenever we act to adopt those rules. and I

22 told him that was fine. Eu t does anyone see

23 any reason not to include someone like

24 McElhan o is a lawyer for the press and

25 then some counterpart of his of mutual stature
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3. or even others as well on the committee in

2 deve loping these rul es or publ Ie members. as

3 it ere, to help us work it out?

4: . ~!lO is: I th ink it

5 would be good. L e. I think he should be

6 there and feel Ii he's got input and be

7 heard and we should really consider everything

8 he has to say, I don1t see how it can hurt.

9 l\1R. SOULES: Will you

10 contact him and tell him the committee as a

1 i whole invites him to participate at a

12 subcommittee level?
13 MR. MO is: es,
14 ìViR & SOULES: And get from

15 him or n Fuller or someone a counterpart of

16 equal standing. equivalent standing?

17 . MORRIS: at do you

18 mean by counterpart?

19 sou s: Someone o

20 wants to unseal records. see. ¡\.tcElhaney ii.yants

21 to -- no, unsealed rim sorry. He wants

22 them unsealed, F lnd someone who has an

23 interest in sealing them. I don i t know

2 exactly who that is.

25 !VIR, MO is: I don I t knov\1
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1 what group that would be? unl eBB you i re

2 talking about adoption agencies or some lng.
3 . SOULES: í~elli it may

.4 be. I don i t o~',y who 1 t would But there r.,lJas

5 a lot of resistance to --

6 , FtJL Criminal

7 defense lawyers may have an interest

8 SOULE:S: Might be

9 criminal defense or some family lawyer in big

10 estates.
11 MR, li-iULLE1~: I i 11 ali.fy
12 in the family law area on certain kinds of

13 cases. I really do think someone on the

14 criminal defense side should have some input.

:i 5 . MORRIS: All right.

16 Let1s get it,

17 JUSTICE HECHT: Pereeny

18 has got a letter in here.

19 SOULES: B. Pere

20 might be the right person.

21 . MORRIS: ~iha t if I

22 just contact the president of the criminal

23 defense bar and ask them to appoint someone to

24 work on the subcommi ttee wi th us, Luke?

25 SOULES: Okay. !:f
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1 you1ll let me ow how that works out

2 l~IR. MO is riii do it"

3 . SOULES: r'll wrIte a

4 letter to them as well as you and welcome them

5 to the board.

6 ORRrs: .llll right
7 l\qR. SOULES: ay. Next,

8 I guess is just to discuss ther or not

9 there ought to be an effort in the upcoming

10 interim to reorganize the les of P.ppel1ate

:I :I. Procedure. This was Sarah's suggestion.
12 There appear to be some rules that are not

13 really where they ought to be. And Rtisty, is

14 e Hatchell here today?

15 l\IR Me IN'S: ¡'t!ike ~A1as

16 unable to come today

17 SOULES: Rusty, have

18 you had a chance to
19 INS: need to

20 talk about the request for reorganization in

21 light of the resolution by the Supreme Court.

22 And Justice Becht, rim t ng to r i out"

23 This resolution to consider the Federal lea

2 that the Supreme Court passed, does i t apply

25 to the a llste rules as well? I really
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1 d i dn i t - - I d a c h a nee tot a i k t 0 Jus tic e

2 Phillips about that in Austin at the

3 conference or San Antonio r conference, but

4, only briefly when I met.

5 JUSTICE HECHT: ve you

6 seen our letter?
7 . MCì:1AIN'S I have not

8 seen it,
9 JUSTICEHECH:r: to\el1, if I

10 can t e ju.st a second. Somebody in the House

11 sponsored a resolution at the special session

12 that said basically -- I don i t think I have it
13 here, But by a certain date in t future,
14 1991 or 1992, e Supreme Court would make

15 every effort to move as much as possible

16 toward the Federal Rules of Civil Procedure,

1 presentative Uher introduced that
18 resolution, and he and the chairman of the

1 9 co mm i t tee, Pat r i cia H j 11. c a 11 e d t chief and

20 said they wanted a statement from the court,

21 yes or no. So we sent them over about a

22 six-page letter signed by all of us that said

23 fi maybe. ii

2,4, And we sald we were

25 already studying that and we had been studying
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1 it for a long time and there were a whole lot

2 of problems with it. It wasn't just as simple

3 as saying, "Doi t, n and certainly we were

4 interested in any positive suggestions. ,And

5 we appreciated their input. and if they had

6 any further suggestions on how to do it~ we

7 certainly would put them on the committee or

8 do tever they wanted to do. But otherwise,
9 we ere doing the best we could and we could

10 certainly ÇjE-t ck ~\1ith thein. And tha t

11 reso luti on on the first reading passed, about
12 90 or so to a few votes against

13 On the second reading it

14 failed, about 120, 130 votes to a w

15 nst -- to a few for. And I i m not not sure

16 tlJ t happened to it on the third reading. But

17 I think it 's fai r to say that the sentiment in

18 the House of Representatives is mixed on that

19 subject. And all the ~- the onl y e Bssion

20 that we have made is that organizationally and

21 for simplicity and trying to unify the

22 actice in all the courts of Texas. we i re

23 certainly going to look at that and see what

24 can be done in that area, but it's not just as

25 simple as up and adopting the Federal Rules.
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1 So rea lly we have no t made

2 a resolution to take a specific action other

3 than continue looking at it.

4, MR" 1V1CM.A o 1( ay

5 PROFESSOR BL LV: Lu

6 without any expertise on this, let me suggest

7 that the .Appellate Rules have only been in

8 effect, at, six years. something 1 e tha t "

9 We i reI in e d up w 1 t h the c I' i m i na 1 sid e . If v;re

10 reorganize the Civil Appellate Rules, you have

11 to -- we i re out of ck wi th the criminal, or
12 the criminal has got to do something. I f the
13 only real motivation re, reason for

14 reo anization is that weive got a few

15 A el1ate Rules that don't seem to be in t
16 right place could we just tolerate that?

17 Particularly since, if we do get into the

18 business of the les of Civil ocedure,

19 reorganizing that, that i s going to be a
20 monumental task, it seems to me. ~lo:i'king on

21 the appellate rules would have surely caused

22 the plate to overflow" Just a sentiment on

23 that side of this case.

24, B I second it

25 lt1R" SOULES: Bill Dorsaneo
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1 has his hand up. Did you have a commen t?

2 PROFESSOR DORSANEO: I had

3 ODe or t 0 comments. It is true that as a

result of the fact at it was relatively late

5 in t game that the direction was given to

6 actually include the Supreme Court Rules into

7 the work product t t we were working on, and

8 that the organization is not exactly at it
9 probably would have been had we known what the

10 overaLL sco was going to be from the outset

11 of the project.

12 Nonetheless, I don't see

13 any large problems with the current

1 organization that have to do with an overall

15 renumbering. I think renumbering could

16 improve things And this reorganization as

17 suggested in the June 13, 1989, memorandum

18 beginning on page 128 prepared by Sarah Duncan

19 does make a good deal of sense,

20 But I end up concluding

21 that it probably is not something that really

2.2 needs to be done rIght now. The 1 set comment

23 in terms o£ how our Appellate Rules match up

24 ~Alith the Federal les of A l1a te Procedure,

25 we did look carefully for a model that we
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1 could use In ing an organized set of

2 appellate rules. And the Federal Rules of
3 Appellate Procedure were in general terms used

4: as a model, and you waul d see a lot 0 f
5 organizational similarities if you went and

6 looked. Some ings were decided to do

7 differently from the dei"'al Rules Put the

8 general rules, for e Ie, at the beginning

9 rather than at the end as a matter of taste.

10 But in many s a.s far as our rule book is
11 concerned except for the Rules of Civil

12 Evidence, the Rules of l1ate Procedure are

13 more likely to be organized like the federal

1 ¿l countei"'pai"'t t n are 1 e s of Ci viI

:15 P!'ocedure.

16 e bottom line, I kind of

17 tend to agree that a major renumbering would

18 not be something that would be worthwhile now

H~ for reasons that have been expressedl and also

20 because I don ~ t think there really is real
21 problem or any disorganization Itis j1.ist not

:2 2 exactly in the order that we would have

23 fol i owed had we known at the beg ing what

:2 the sco of the project was going to end up

25 being~
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1 Let me make one other

2 comment. From t standpoint of -- and I

3 don't know whether this is meaningful, but

â'" I'll put it on the table, There is a lot of

5 commentary written about rules that i s
6 published and sold to lawyers, and a sri
7 scheme change re ires it to done allover

8 again, That is from the standpoi of

9 booksellers not an undesireabl ething to

10 occur, but it's not probably a ve good thing

11 for lawyers unless we are really accomplishing

12 something by a new numbering scheme 1'exas

13 lawyers have experienced a renumbering of

14 everyth i in the past several years, and it
15 has created a lot of problems up and down the

16 line, and I have resistance to renumbering as

17 an overa 11 propos i t i on on t t basis alone.

18 MR SOULES: Tom.

19 MR, DJ\.VIS: Do you have

20 any idea how far back the f lIes or records of
:2 J. the committee goes? Back in early -- I want

22 to say 1970 -- you know, it could have been in

23 that area -- I chaired a fjve-person

24. subcommittee that recommended t t ~'Je adopt

25 the Federal Rules of Discovery and only
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1 discovery, and with e help of Gus Hodges we

2 redrafted the Tax&s Rules in line with that

3 and numbered them. Now, ether t t -- if
4 that document still exists somewhere back in

5 the archives or jf it would be of any help, at

6 least at that time we thought that we had it

7 worded and numbered to fit.

s 0:( course lots has

9 happened since them. It may not be of

10 va 1 ue. If it could be found, might be a

1 :i good starting point.

12 ¡vIR sour. Let me just
13 get a consensus, Is there a consensus to

14 leave the AP as presently numbered. at least

15 for the time b ng? Is that the consensus of

16 the committee? Is anyone 0 osed to that?
17 ADVISORY COiVIMI E: ( No

1. S response. )

19 SOULES: will leave

20 them as numbered present ly and maybe carry
21 this sugges t ì on" r do think that we mIght

22 carry this suggest ion, because if e

23 reorganize the Rules of Civil Procedure into

24, the Federal Rules of Civil Procedure format,

25 there i S going to be so much renumbering in
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1 that that a little renumbering . i-in 1: T p

2 rules Isn't going to make any di fference.

3 It's just going to be carried with the rest,

4- and everybody in the State of Texas is g01

5 to 11 "\l i ng WI i renumbering. So su nly

6 erels going to be enormous ren ering done

7 that everybody is going to have to adjust to.

8 A 1.ittle fle:i~ wi these rules Is not going to

9 be much more adjustment than trying to deal

10 th the oth.ers.

11 So is it ace ta'bl.e for

12 th.e committee to carry this suggestion as sort

13 of an appendage of the consideration whether

14 to renumber the Rules of Civil Procedure to

15 fit the federal format? I see heads nodding.

1.6 So \"i.¡e ~,;lil1 do t t. And the 'r standlng
17 subcommittee ould have that in mind, j f you
18 ~¡111, plea,se,

19 All l"'ight, Next Rusty, a

20 r ort on -- let's see It's the suggestion

21 for TRAP Rul.e ¿L.

22 JUSTICE i\le've go t

:2 3 Judge Cliriton.
24 MR. SOULES: ~¡e 11, ma ybe

25 I i ve skipped something. On page 131 is --
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1 okay, Judge" Pardon me. I certainly

2 apologize passing that over Th comes from

3 Judge Clinton, Judge Clinton, will you give

4 us your position on this?
5 Jun CLr 0111 : r jus t

6 read through those r ea from pages 77 to 120;

1 and unless 11m mistaken they Ive already been

8 adopted.

9 SOULES: ~le 11

10 JUDGE CLINTON: I simply

11 thought that in Ie 1 ere you-all ~Jere

1 ')~. proposing that every time a case is docketed a

1'"_ .: copy of the local rules of the Court of

14 Appeals be sent to all counsel was going to

15 end up with district attorneys as cial1y
16 having stacks of them in their office and

1. 7 Ifwnde ng at to do with them, and suggested

18 that you just add "to o re ested it," And

19 as I have read Rule 1 back there on way back

20 on page 77, I think that's been done

21 And Rule 20, on the civil

22 side you want to restrict briefs to 50 pages

23 We struggled around with that and have

24 struggled around with that on our court for

25 years, 50 at one time and taking it off, and
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1 we finally decided es cially in light of the

2 number of points of error that are includ

3 death penalty cases especially that we could

4 live wI thout a 50-page rule, and so we have

5 now for some time And erefo:i:'8 to carry

6 t t forward I just gested Ie 20 begin

'7 wi t h n In c i viI cas e SO so and so and so and so

8 leaving 1 t open then for us to not have a

9 limitation, and to change the comment to that

10 rule to allude to amicus briefs as provided

1 i for in some of these other rules, 74(h) and

12 136(s) that relate just to as I read your

.1 3 oposed amendment there f at lNas adopted

14, earlier I think that was add to t comment

15 too.

16 MR" SOULES: Tha t 1 S

1'1 r i gh t . I did adjust t s e r u i es for the s e

18 commen ts f and

19 J'UDGE CLINTON:

20 appreciate it.
21 . SOOLES: 111 the

22 eol t process, And now the t tha tis been

23 presented by Judge Clinton, are we still of

24 the same view that ese rules go as now

25 adjusted in keeping th his request?
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1 ADVISORY COMMITTEE: Yes.

2 . SOULES: Okay, Tha t

3 is the case. Now f Judge, would it be

4 consistent to put in those rules, to put in

5 the comment on page 89, "To provide for

6 maximum length in amicus briefs inclvl1

7 cases"?
8 MR. FULLER: at ge are

9 you read i og? Page 897

10 SOULES: Page 89

11 Act u a 11 y, tb. e com ni e n t en should be adjusted

12 to say it's only in civil cases, shouldn1t

13 it?
14 JUDGE CLIN'lON: ÌÌ7ell, I

15 guess,

16 . SOULES = Okay, A.ny

17 o b j e c ti 0 n t 0 that?

18 iso C I TTEE : (No

19 response. )

20 , SOULES = at ç,iiill be

21 done. Next is e suggested changes to TRAP

22 Rule found on page 131 of the materials.

23 Rusty, do you ve a report on that? Page

24 133

25 , MC INS: It1s actual1v.,.
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1 Judge McCloud IS suggestion.

2 SOULES: J'udge

3 MCCloud, will you give us a report on this?

4 JUDGE CLOUD 11 , the

5 thing that I noticed en I first re that is
6 t t the committee had elect to stl' e, I
7 suppose, the last phrase up there in Paragraph

8 A on the signing where it said, iI d shall
9 state that a copy of the pe r has been

10 livered or m led to each group of 0 osite

11 pa r t y 0 r the ire 0 U n s e 1 . n And I think that is

12 a good suggestion, because over here -- I have

13 forgotten -- in another one of the

.Ht sub-paragraphs 1 t seems to be taken care of.

15 Then it says, "A party who is not represented
16 by an attorney shall sign his brief and give

17 hIs ad ess d tele oneJ:l urn i'l ~ n

18 I feel that this last

19 statement -- I mean this last sentence should

20 be strucl(, The rule now provides that the

21 statement of service on opposite parties by

22 one who is not a licensed attorney shall be

23 verified by affidavit. And I discussed this

24 with, I guess, Mike Hatchell and a couple of

25 other people, and of course on the Court of
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1 Appeals then the only appellate court -- well,

2 we have both civil a criminal jurisdiction
3 in appellate matters. I think certainly from

the standpoint of the crim 1 side 0 f t
5 docket that this would be olesale
6 noncoffpl iance wi th t provision: t tall
7 of the matters that we get from people in the

8 penitentiary and elsewhere that it would have

9 to be verified by an affidavit.

10 I can just tell you I

11 i simply as a practical matter we i re not
12 -- we don i t now p any attention to that, and

13 I don i t think we ever wi 11 f because we get
1 hundreds of these matters all of the time and

15 e don It we don i t care,

16 I doii' t how J'udge

11 Clinton feels on their court, but we don't

1 a want to get into a lot of mailing ba and

19 saying r you now f you don l t have -- nThis is

20 not verified by an affidavit. n We doni t ,ie

21 enough cle to have all this correspondence

22 with all these people. I don't knOti Y î tis

23 the r e .. I don't ow the history of it.

:2 Secondly, on the civil side too en we'i"e

2 5 dealing with pro se litigants we usually want

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



4

1 to get the matter to a conclusion, get it

:2 before the court and not be concerned about

3 whether somebody is filing an affidavit if he

4 is sending a copy to somebody

5 The other thing that

6 struck me is that normally n ttJe dea 1 i th a
7 pro se situation we like to say that t y' 1 i

8 be treated the same as if th had an

9 attorney. And they usua 1 lose as a resul t
10 of that statement" They fre ently do. And

11 here for some reason we have elect to place

12 a greater den than we normally place upon

13 someone represented by an attorney in saying:

14 if they're not represented by an attorney, you

15 have got to put in any of these motions.

16 briefs, statements, letters, whatever you're

1'1 sending to the clerk has to be verified by

18 affidavit~ I just think it ought to be

19 struck"
20 SOULES: Those in

21 favor say, II e. II

22 ADVISO co ITTEE; Aye.

23 , SOU s: Opposed?

24 ADVISORY COMMITTEE ~ That

25 will be unanimuously recommended to the
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1 Supreme Court as a rule change for T P 4.

2 And with that c nga, did you have any other

3 changes toT 4, Judge McCloud or Rusty?

M I.N S:

5 Jun CLOUD No

6 SOULES: en those

7 pages 133 and 134 will be substituted into the

8 finished work product for pages 83 and 84, the

9 only change being the change that Judge

10 McCloud just reported on. Otherwise, the
11 pages are the same.

12 Okay next item is
13 Rustyi P Rule 9, That comes up on 136(a),
1.1. Justice Hecht

15 iYm. .M I Justice
16 Hecht has made the comment on substitution of

17 parties, particularly in light of recent

1 B adverse king developments in the state that

19 sometimes it ain't the bank that's appearing,

20 and he was talking about that t only

21 substituting rty rule t t we actually have

22 1s one tal ki ng abou t no aba t emen t and so on

23 regarding the death of a party that continues

2 whether or not that rule might ought to be

25 expanded.
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1 MR. SOULES: Some of those

:2 banks are etty dead, arenlt they?

3 . MCMA I Some of them

4, are pretty d.ead. T Y l re technically talking
5 about organic death. And they're fInancially

6 dead, There Is no proposed rule at this

7 point. I do thi it's something that we

8 should study, but we have this oblem a lot.

9 And I mean. it's much more than just the

10 FD ie. I mean, wi th a i 1 the takeovers and
11 mergers, changes and stuff, we have changes in

12 names a 11 the name, Frankl y. we have never
13 had a problem in substantive law in

14 determining o t real party as in spite of
15 t fact they may have changed form or

16 ownership during the interim, And I think

:i 7 there is some serious discussion that needs to

18 go on whether or not this is -- exactly what

19 the scope of the fix is.

20 f ixl it as to the

21 FDIC or the FSLIC, whatever alone I think is

:2 2 something that could be done ons reasonably

23 short order, but to t and do it on a broad

24 bas i s I think we have a lot more j m p Ii cat ions

25 than we have an opportunity to explore and
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1 certainly before getting into a rule by 1990,

2 And so I i m not in essence recomm 1ng that \'le

3 change anything for the 1990 rules" I do

4, think we need to study and get input from the

5 Court whether or not they are having any

6 problems othe than in this area.

7 Is this the primary area,

8 Judge?

9 JUSTI E 'í:l ~ Itl. the

10 only area that it i S come up in.

11 I '\i'J. es, We

12 have parties change all the time in simple

13 jl.dgmen t s " They just kind of show up

1 differently.
15 .1US'l'ICE CH'l: Yeah. But

:1 6 a lot of times in the a ellate orocess'i. I just

17 think the name doesn i t change

18 MR. MCMA INS: That never

19 changes on the style. 'rhe. tis true.

20 JUSTlC).! HECHT: There i S an

21 old case that says -- there i s an old Court of
22 A eals case that says, questions ether the

23 Appe l1a te Cour t has any authorl ty to

2 ¿t subs tit ute par tie s .
25 MR. ill S : Uh-huh"
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'i.. JUSTICE HECHT: There's a

2 ¡'''ederal Rule of el1ate Procedure 43 s

3 "If substitution of a party in the Court of

4 peals Is necessary for a reason other t n

5 death, substitution shall be effected in

6 accordance wi th t procedures prescrib in

7 the preceding section," 1 ch has t 0 do w 1 t h

8 deê\ th. And I'm really not sure anything much

9 mOJ:e ~~- ';'lelrs t g of anything much more

10 extensive than that.
11 MR. MC INS: Oka.y.

12 SO ES: Let's do it.
13 JUST I CE HECHT: In fact,
14 along the 1 ines 0 f 'Iie had in mind

15 following that language was if substitution of

16 a rty in the Appellate Court is necessary

17 for' reason other than death, the Appellate

18 Court may order such substitution upon motion

19 of a. party Sl.t a time ..

20 M'R. I\TS : W'ell, but

21 that ~- I just think that there is -- there

22 are implications for someth 9 that is
23 qu j t e - - t hat b r 0 a d, tog i vet he co u r t

24 discretion to just pull some party in who may

25 for whatever reason not want their name there
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1 and it may not be necessary to be there, If m

2 talking about the takeover situation and

3 things 1 ike that, It l1êl"), be at name is one

;sl, way. Th need to be one way for one purpose;

5 and for purposes of internal contracts 11m not

6 sure t appellate courts real17 ought to get

7 embroiled in the battle as to ose nattH?: ought

El to be in the cases. And as a substantive

9 mat t e r I don' t t h i we have a problem

10 determining who it is going to be res neible
11 to respond to the judgment l tever those

12 things are subject to being amended at some

13 other times. I don't like to see that

14 subs tan t i ve f 19b. t be lng conver t . ¿..lniO

15 procedure.
16 sou ,Justice
17 Hecht, what is the Federal Rule of Appellate

18 Procedure?

19 .1US'lrCE H'I' : el1ate
20 l'tule 43(b) It's in the

21 MR, tLER: On motion of
22 party, doesn't it?
23 JUS'lICE HECH'l: I t says
24 essentially at I said, except it does not

25 refer to the procedure t tis used if there1s
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1 a death.

2 n SOULES: Justice
3 Hecht, would you read your proposed language

&'" one moi"e time?

5 JUSTreE CHT: IJ If

6 substitution of a rty in the A ellate Court

7 is necessary for any reason 0 er t n death,

8 the Appellate Court may order such

9 substitution upon motion of any par a t any

10 time II

11 SOULES: ould you

12 object to adding Hor' as the Court shall

13 other lse determine"? at seems to be

1 limited to motions of parties.

15 JUS'rrCE H No. I

16 have no objection to that.
17 l'iJR 0 SOUL11:S: 'lhis is short

18 th.en, Get Just i ce Hecht to mark there.
19 rill read it. Here i s the language. It li;1ould

20 be a new Paragraph D to T P Rule 9. It would

21 read as follo~Js, The ca ion would be

22 "Substitution for Other Causes. II
23 FULLER: llihat about

24 public officer cause of death?

25 MR. SOULES: We 11, C is
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1 enever a public officer is replaced.

2 FULLER: o y ~

3 SOULES: The opera t i ''Ve

4 language is this: nIf s stitutjon of a party

5 in the Appellate Court is nee sa for a

(5 reason other than death, the A el1ate Court

7 may order such substitution upon motion of any

8 party at any time or as the Court may

9 otherwise determine. n

10 L It ¡ S a

11 possibility.
12 SOULES at about

13 death or s aration of office, since that's
14 a eady covered a different way? Let me get

15 the rule book.

16 JUS'rrCE HEC rive got

17 it.
18 Ml(. SOUL You've got a

19 riile book?

20 ,JUS'lICE HEC Yeah.

21 MR. FULLER: It looks

22 sounds to me like on the f1ling of t motion

23 that the Court could do t t i,,ithout e

2 £1 necessity of a hearIng. I don t think that's

25 what the people here have in mind doing if
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1 someone should cause to object, ma ref erence

2 to having a motion and a ring.

3 MR. SOULES: That's not --
I,t JUSTICE CHT: The

5 Court's concern is very limited. :r mean, they

6 don't have any interest as far as I OW 1n

7 changing the parties at t lme. Bu t as I

8 say, there is one old case that says that the

9 a el1ate court doe.n! t have any power to

10 subs tute parties, because it doesn't have a

11 rule allowing it to do so, and obviously there

12 is not a rule allowing it to do so. So I

13 think as a practical matter when the parties

l4 need to be changed for obvious reasons like

15 SLIC has been substituted in as the real

16 party in terest, they now own Z Ba and

17 they want to substituted in and the other

18 side doesn t care probably they re going to

19 be subst i tu ted in. But it's a query that we

20 need clarification on.

21 PROIi' SOR DORS 0: One

23

overal 1 puzzlement that I he.ve is that the

federal systein has a rule that says t t

22

24 actions are meant to be prosecuted and

25 defended in terms of the name of the real
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1 party in interest. have no such rule and

2 don't follow that practice as a matter of a

3 formal requirement. You can oceed in the

4 name of some other person in rticular
5 instances, and that s recognized. The Federal

6 Real Party In Interest Rule has been

'1 criticized on occasion as creating as much

8 mischief as it prevents, and it seems to me

9 that this is potentially a larger d of a

10 question that ma e is not reflected
11 completely in this FSLIC, FDIC kind of

12 an.alysis.
13 I suppose I auld be

14 thinking in terms of someone being substituted

15 in as Rusty was suggesting really Is
16 saying that they i re not a party and don i t want

17 to be a party~ BY may have some interest In

18 the controversy, but it's a different kind of

19 an interest than the interest to be named as a

20 party in the style of the case ~

2-1. i I'm troubled b it" I

22 w 0 u i d 1 i k e t 0 kn 0 w be for ego i n 9 for war d w hen

23 that provision got in the dSNil les of

2 Appellate Procedure f t the commentary is,

25 And I can certainly look mysel f. I understand

ANNA RENKEN & ASSOCIATES
OERTIFIED COURT REPORTING

3404 GUADALUPE 'AUSTIN, TEXAS 78705" 512/452-0009



54

1 that. t the commentary is and the

2 background of it, and whether it s related to

3 this overall semi- 10sophlc notion about

4 how litigation nught to be prosecuted in t

5 name of the real rty at interest ~n a formal

6 requirement or just in accordance with our

7 prioi" practice c,

8 . SOULES: Let me see if

9 I can narrow this suggestion. and this is

10 being suggested without first con rring with

11 Justice Hecht. But if we said, nIf

12 sub s tit uti 0 n 0 f a sue c e S S 0 r to a par t y i nth e

13 Appel1at e Court is necessary for Bny reason,"

l.1j that s not going to reach out and grab new

15 rties, different parties, unrelated

16 pa.rtles. at iS only going to get a successor

1'7 substituted in,
18 J'UDGE CLOUD: Tha tis

19 much better w

20 £lR, SOULES: II If

21 substitution of a successor to a party in the

22 Appellate Court is necessary for any reason

23 other than death or separation for public

24 office, the el1ate Court may order such

25 substitution upon motion of any party at any
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1 time or as the Court may otherwise determine."

2 . FUL R: I llke that

3 better,
4 J'UDGE C SEB: You're

5 going to need that. Otherwise the Court is

6 going to determine on the motion.

7 . SOULES: But there
8 might be no motion. Tha t ' s at that's

9 directed to.
10 J'UDGE C S T Court

11 may do it. It's an awful lot better~ c a use

12 otherwise you i re go to get confused as to

13 at you could do in the trial court

Ut. . SOUL.ES: Let me get a

15 consensus if that's okay, since it's not

16 wx'itten up. r'ii pass this s et around. Is
17 there a consensus that this will be do-able?

18 No objection. I'm going to pass this around

19 so everybody has a chance to look at it

20 written down, and remind me and I'll get back

21 to this before we leave today.

2 :2 JUDGE CAS B: Do yout'lan t

23 us to initial that?

24, MR SOULES: I 11 just

25 take a vote later, Judge. I just don i t want
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1 to if we can avoid ssing on something that

2 they haven't looked at in writing. I would

3 like to avoid t t .

4 JUDGE CASSEB: All right,

5 MR. SOULES: Now we go to

6 20 on page 137; 137 weive probably already

7 done tha t .

8 L G Yes.

9 IvlR. SOU s: Okay. I

10 guess we i ve cove r this point on '1' 20; and

11 now we are to a report from Elaine. 'rh i s

12 ai~ises . Not to get anything from Elaine s

13 thunder, but we had a statute passed. I twas

14 introduced by Senator Pa er, and it doesn i t
15 vary much from our rule, but my charge to

1.6 Elaine as chairman of this subcommittee and

17 Ela ine is chai rman of the spec ia 1 subcommit t ee

18 on t se supersedeas rules was to revle the

19 statute to try to make our rule conform to

20 that statute so that there would be no

21 inconsistencies, so that there wouldn't be two

2 :2 places where people might look for supersedeas

23 information; that they could look at the

24 statute and what they found wo d not be

25 inconsistent with the rule, and ey could
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1 also look at the rule, same result but the

2 rule is a lot more extensive t n the

:3 statute. The statute is narrower and just

4 doesn t cover as many of the situations, as I

5 underst its
6 And Elaine has done t ,

7 plus she has considered a lengt \;'Jriting that
B d been before US at our last session which

9 we tabled until this meeting. So that's at
10 this report is about. I t does i nc 1 ude

11 response to recent legislation out of the

12 current legislature Elaine, could you

13 report, please?

14 PR 880R C RLSOlì,: at
15 Senate Bi1.l 13 doee as far as your focus this

16 Ilor'ning -,-, it 111 become effect lve in

17 Se ember -- it modifies the period for

18 waiving a mandatory supersedeous bond to

19 forestall execution of money judgment in

20 certain kinds of cases. e legiela.ture
21 modified slightly t standard for that change

2 :2 in security. So one 0 f t questions that we

23 have, of course, this morning is ether or

24 not it is prudent for us to modify the

25 standard in Appellate Ie 47 to comply with
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1 the legislative .andBte of the standard in

2 other or certain kinds of cases and if that

3 consistency is desirable.

4 Another stiol1 th was

5 raised in Senate Bill 134 a1 t v\71 th an

6 inquiry t t Justice Kilgarland addressed to

'7 t committee previously, and that is whether

B or not the amended P Rule 41 continues --
9 in 9 continues to allow the Texas upreme

10 Court to review for excessive enough or

11 insuf f ic i ent securi ty that mi t be ordered

12 now by the trial court or Court of als for

13 parti exe~ution on a money judgment pending

1 ,4, appe

15 I do want to note in

16 fairness to the Committee for Administration

1'1 of Justice, and I included in the materials --

18 I believe they were on ge 174 -- a notation

19 that e Committee on Administration of

20 Justice at some pointJ and I really don't know

21 the date -- I just found it In the material

22 that I had from the last meeting -- had

23 disapproved of that sugges t i on. Bu t Sena. te

21l Bill 134 does specifically set forth that the

25 Texas Supreme Cour t the power of review
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1 of excessiveness and inadequacy on t order

2 of security in those kinds of cases also

3 described in Senate B111 134. And so I went

ahe at Luke i $ request a pu t the aft
5 before the comm1 t tee i s cons 1 derat 1 on am 9

6 the Ie 49 t which will give the reme Court

'1 tha t power..

8 'lhe long and ort of it
9 is and the key documents I think you want to

10 look at Is on page 140. proposed ame ad Rule

11 47. On page 158 is your ProDosec1 aiuended$. 1 e

12 4,9. And un Rule 149 is bill analysis,

13 more or less.

i 4, PROFESSOR EDG Ela,ine,

15 are you aIsu recommending an amen t to Rule

16 491

17 Esson C LSON: s,
18 PROFESSOR EDGAR: Where is

19 that?
20 PROFESSOR SON: Page

21 168.

22 PROFESSOR EDG Okay.

23 PROFESSOR C LSON: The

24 proposed amendments for this morning are 140

25 an d 1 fi 8, i nth is are a .
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1 o SOH EDGAR: Okay.

2 MIL Blain.e l ai~e

3 you proposing that we go further than the

4, bill, slcal1y~

5 PRO OR CARLSON: No.

5 That was not my cha e.
7 L F;laine, at
8 was your remark. your comment? 'Iha twas

9 not

10 PRO SSOR CAR ON That

11 was not the intent.

12 , SOULES: Okay,

13 MCMAINS: All I'm

14 saying is that the bi 11 was 11mi ted to

15 particular classifications of cases.

16 OFESSOR C SON: That

17 is true..

18 ,SOULES Yes,
19 ,MCMAINS: This

20 amendment Is universal?

21 SOULES: t's
22 r i gh t . And we have tried to set universal

23 ata ards in all cases.

24 c INS: I unders tand

25 t ha t , But I i m just saying the only reason
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1. the t b i 11 ssed lam reasonably confident is
2

i

cause of what was left out of it, Now, a 11

3 11m trying to figure out is, are we going to

4: stick it back in which is going to get in the

5 same problem we had ith the legislature

6 before with Higgins and others of doIng things

7 here t t could not get done in the

8
i

legislature and would not have gotten done the

9 w th were done if a compromise hadn l t been

10 strucl(?

11 PROFESSOR CARLSON I 1m

12 just the draftsman.

eilther version.
11m the proponent of

13

14 . MC INS: r

15 un:deJ:'s tand. It looks like we need Lefty

16 again, Luke"

17 . SOULES li1iel1, t

18 Senate Jurisprudence Committee was receptive

19 to, once the explanation was given, to the

20 f ac t t t Rule 13 had been drafted to cover

21 pri vi 1 ed pleadings in all Texas litigationi

22 no~ just in tort litigation as had been the

23 case in Chapter 9 0 f the Texas Prac t i ce &
i

24, Remedies Code, ich was a portion of the tort

25 reform; and the Committee essentially reacted
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1 to -- the reaction of the Committee

2 essentially was, "Well, we ought to amend our

3 statute to cover all cases. shouldn't just
4, i 1m! t that to tort cases. n

5 Of course i they were

6 territorial about having a statute. They

7 didn't want to concede the statutory process

8 to us, but the fact that we d e a

9 universal rule for all cases out of the

10 frivolous pleadings part of the tort reform

11 statute was not objectionable certainly to

12 Senator Glasgo and to the Committee people

13 that ere present n I was there in this

14 session talking about that expansion of

15 f volous pleadings points.

16 ì:R. 1\1CM1LUîS: I'm not

17 talking about frivolous pleadi s. II m

18 talking about the bond rule.

19 i'!.R. SOULES: Right,

20 ì:Cl.IA :r :r 1 m talking

21 about authorizing less than supersedeous on

:2 2 any bas is 0 f money judgment case on wha t in

23 essence, your interest is. '1"hat bill ~i,ould

24 not have gotten ere it was or had any

25 consideration at all had it been universal.
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1 Parker knows that I' and Parker cut that al;
2 1 'm saying t t if you try and make this

3 universally applicable, including to insurance

4, cases. that ie directly in defiance of t

5 deal that was cut,

6 JUSITCE HECHT: ¡;õ,nd the

7 language of the statute.

e I d the

9 language of the statute ¡ that's right, which

10 does not Butho r i ze that ¡night ¡,,,yell be

11 construed to be just the opposite. The

12 statute says: To the extent there i s any
13 conflict, then the statute controls,

1 tl SOULES: Let's see.
15 JU I REe The

16 statute also says notwi standi the

1'1 rule-making provisions.

1 B . Me IN"S: tIs
19 r i gh t ,

20 JUS'11ICE HECHT: The code,

21 "The Supreme Court m not adopt rules in

22 conflict with this chapter."

23 , FULLER: Th.ey

2.4 discovered that language and used i tseveral

25 "- .(imes.
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1 J'USTICE HECWl: l"inally
2 found it,
3 . FULL Found the

4 Golden Rule,

5 JUDGE RI :r think if
6 you divided it into two parts and

7 PROFESSOR DORSANEO ~ 'I'hat

a provides for page 140,

9 J'UDGE RIVERA: -- you can

10 identify --
11 . SOUL I i"'ecognize

1 2 Judge Rivera f or his remarks.

13 JUDGE RIVERA: I think if

14 you divide that just into two parts, and the

15 person will be that identifies t t e of

l6 judgment in wrongful death, workman's camp and

17 so for th if the statute aha! 1 be; and then the

J.8 other section, all other judgments, and leave

19 it like e had it. P:nd t t --

20 SOULES: Elaine, are

21 you getting this suggestion; that is t t we,

22 t, Judge, take B as it now is in 47(b) and

23 p t hat ¡ 11 fin i t t hat tat he cases t tare
2 l1. excluded from coverage by the statute; and as

25 to cases that are covered by the statute. use
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1 the statutory language?

2 JUDGE RIVE I th

3 so. You might have to reverse and put t

4 statutory language first and say, naIl other

5 judgments II

6 , SOU S: And tha t

7 would square the rule and the statute

8 toget
9 J'UDGE RI e statute

10 wouldn1t go aga st t t

11 PROFESSOR C SON: í~le

12 could, I don't have strong feelings one way

13 or the other at we end up with t n is t
14 standa for aivlng supersedeas in certain

15 k ds of judgments based on a showing of

16 irreparable bo , and the rules now read not

i 7 pos t Ing the bond wi th cause for subs tant 1al
18 harm to the judgment to the credi tor. And in

19 other kinds of cases the standard the

20 legislature sets forth it would say you can

21 ~"aive the trial court èan waive' the right

22 to a supersedeas bond showing the judgment of

2 :3 creditor still irr arable harm. nO~l a

24 standard to that setting security of a lesser

25 amount would not substantially decrease the
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1 degree to which the judgment the creditor

2 recovered would be secured~

3 The stan I'd is etty
darn close, t t rels not i te

5 a Me INS: No. ere's
6 a big difference actually.
7 OFESSOR e.ÄRLSON: H o \.1

8 far of a difference there I guess woul d

9 depend on initial interpretation; put it that

:I 0 f¡fay

11 ì¥IR. SOULES: s I ge t t

12 sentiment of the committee all e \r.ant to do

13 now is document the rule the ay the law is,

14 which is we've got this rule already on all

i 5 cases and weive got a statute to t e some

16 cases out of the rule, and we'd i ike to make

17 the rule reach the cases t t ve no been

:i 8 taken away from it by statute by tting that

19 into the rule.
20 PROFESSOR C LSON~ J\ II

21 rig'ht a Then I think Judge Rivera's suggestion

22 is a very good one,

23 J'UDG1~ B Judge, the

24 Section 52 aOOll takes away that real property

25 1 1en. See, en we adopted the rule
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1 01" i gin a 11 y that was one of the quest ions FrO'l:'

2 do you keep om tract lng a judgment under

3 the statute and establishing a lien i ch

4. gives them priority after 90 days perhaps in

5 nkruptcy? We ought not to do a thi

6 This adds to our rules, because you can

7 the lien from attaching under t t section.

8 So y,re don W t --

9 MR, SOUL ~~etre riot

10 attempting to do anyt ng with 52.0011. :rha t

11 statute is going to be in the Property Code

12 and 1 ers are goIng to have to go there to
13 look for that, We i re not talking about

14 putting that in the rule at all,
15 JUnGE RD: Like I say,

16 if you want to modify that rule so that the

17 rights which we have under our rule are

18 1 imi ted to these rticular cases. Tha tis a 11

19 rim saying.
20 MR SOULES: 'I'ha twas

21 done n The suggestion now is t t ¡,\/e add

:2 2 a (b) which tracks the statute for the cases

23 that the statute controls and then renumber

2 i,I, all of the rest of these parts of 47. one

25 letter later in t alphabet and change the
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1 (b) to say: In cases not covered by (b), then

2 (c), and follow the same -- in al i other money

3 judgments, follow this language.

4. JUDGF; RIVERA: M'aybe (b)l

i"o and (b)2 if you don't want to cha e all of
6 them,

'1 sou s: t'lel1, we

8 could do that. ( b ) 1 ask (b)2; 1 e t 1 S do t t .

9 lVR. '1' I ALL: Does Senator

10 Parker not care about the others? 'Y.ou ow l

11 weire getting into -

12 SOULES: 've al:i:'eady

13 got a rule. and didn' t repeal our rule

14, MH. TINDJ.\LL: I understand

15 that. Are we gol to get into ana i'

16 1 egi sla t ive tiff?
17 SOULES: No. I don t

18 think SQ. Senator Parker I don i t think
19 intended to walk on our rule, but he wanted it

20 passed and he got it passed, and it i s
21 d if ferent from our rule. and we need to il
22 5. t .

23 o Let's see a t the
~2 consensus is, and we111 try to get something

25 tA1ritten up. Is there a consensus tha t we make
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1 47 (b) now two mat t ers, (1) to cover the cases

2 that are embrac the statute and use the

3 statutory standard for those cases ( :2 ) ,

4: then, for other cases, to leave the rule as it
5 5. s? Is that a consensus? Those in favor say,

6 Ii ye" II

l3

SORY CO I EE : e ,

¡VjR . SOULES : 0 osed?

ADVI SORY e I EE ( No

7

9

10 response, )

11 SO ES: Do som.e

12 writing and try to get it on the table for

13 later discussion even if it's handwritten.

14 Tom Davis"

15 "D.A S: s ce we seem

16 to concerned with the public relations with

17 the legislature, 1s there re.'aSOl1 ~?Jhen

18 li\le t our amendment worded the way we want

19 it, that someone would roa e present it to

20 Senator Parker in case he does ve any

21 objec on?

22 MR. SOUL I 11 be h y

23 to do that if that's the consensus of the

:2 4: Co m m i t tee. I think it's a very good

25 sugges t ion,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



~l 0

1 PROFESSOR DORSA 0: r

2 don't know if you want to start that policy or

3 not, but that i certainly one to avoid

4 getting crosswise,

5 SO 11, I t 11 ink

6 if tha tis the consensus 0 f the comm it I

'7 will do t t. I have I' ec en t 1 y had d i 81 0 9 u e

8 with Senator Par r. Is that the consensus of

9 the Committee? y objection tome passing
10 this by Senator Parker?

11 ADVISO GO IT t:: ( No

12 response. )

13 MH SOULES: All 1''1g11t.

14. Elaine, could you maybe wri te something, even

15 in longhand, and we can get it copied, several

16 copies made and distributed later in the day?

17 PI~O SSOR C S 0 1\l: Sure.

18 SOULES: You had

19 something then on -- does that ta care of
20 the suggest ions for 47?

21 p ESSOR C SOI\T: That

22 t a k e sea re 0 f t he su 9 9 est ion s f or 7 . I i d

23 i ike the Comml ttee i s input on 49.

24 . SOULES: Now we i 11 go

25 to page 168 and look at TRAP 49"
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1 . MCMAINS: a t I wa

2

3

4

5

6

7

S

9

10

11

12

13

1

privately try! to ascertain is r think th

are two thi S 1",1 e' I' e d 0 i n 9 .

PROF' S ON: 'lRA

49 as s ested on page 168 addresses r'ee

things really. One is Senate Bill 13

includes this power and certain kinds of ca

for the Supreme Court to re ew for

excessiveness, and to enter order

accordingly" Second ,Justice Kilgarl1n p
forth to the Committee in his letter the

Supreme Cour t query on ether t Y retaine

that power after t '8B amendment to

49 G I guess that letter again on page 149

15 the materials,

16 then thirdly, I wan

17 to point out that we did have the materials

:t 8 from last time and COA3 may want to express

19 On page 174 the COAJ had previously

20 recommended that the c nge expressly

21 prov i ng for excessiveness review of t

22 security penalty by the Supreme Court not b

23 included in an amended Rule 49. nd again,
2 am the draftsman on this and was as d to p

25 the materials together and put it forward f
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1 the Committee,

2

3 any legal pi'ob

suggestion, wi

5 suggested on 1

6

7

8 recommend tha t

9 changes?

10

11 thi it iS som

12 to discusses,

13

1/l to know í.,ha t t

15

16 meeting,

17

18 correctly, the

19 th thoug'h t t

20 Supreme COU!'t

21

22 t here ",,,as mor e

23 oa I' t 0 fit,,i\ o

24 there was gues

25 Supreme COUI't

AN.N
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1

2

3

4:

5

6

7

8

9

10

11

12

13

1

constitutionally to make this kind of review,

and there was just -- ere ~'Jel"e several

questions about the change, and I think the

questions won out. 'lh were not answered.

There were just a lot of questions and finally

the Commission said, II 11, just disapprove

it," not in a refusal to discharge

responsibili , but ey felt first that there

were questions about it and second, that it

was unnecessary. That i show it kind of
failed.

I don't thi there 'V~ere

any strong statements be 9 made by the COAJ

tha t t y did not want the changes It's just

15 that they couldn1t c ide tow a, r ran t them.

16 . B:iS I t 11 i nl(

17 that's fair. I think there was strong

18 sentiment it was unnecessary, t t t pov~er

19 t¡ias a 1 ready t 1'e. But I think there wasn't a

20 strong sentiment against it either

21 MR SOUJ':ES Bill, you are

22 recognized.
23 PROFESSOR DORS 0: Yes,

2 ll I see a couple of issues here. I thi Rusty

25 probably was g01 to say what 11m going to
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1 say. The first one doesn't really relate to

2 the questIon of t court e i re taHï:ing

3 a bou t . It relates to at I think is a more

important issue and t tis li'lhether a

5 appellate court under our current rule the

6 power to determine t t the amount of the

7 security is excessive and to reduce the

13 securi ty accordingly,
9 As the memo on page 171

10 indicates the previous version of Section (b)
11 of R u i e 49 c 1 sa i' 1 Y pro vi de d, n In 1 j ma,nne:i;,

12 the pel1ate Court may revie for
:i 3 excessiveness the amount of e bond or

14 deposi t fixed the trial court. n I f you

15 look at 49(b) now, it is at least unclear on

16 that question as to ther the appropr late

17 appellate court, t one we are talking about,

18 has the power In 1 ike manner to review for

19 excessiveness the amount of the bond. and I

20 really think that the reinstatement in clear

21 terms of that power for atevei~ appellate

22 court is appropriate makes good sense; and

23 likely my recollection of our discussion ~f

24 this. in the absence of any discussion of

25 taking away that power, indicates that really
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1 we didn! t recommend to the Supreme Court t

2 last time to actually remove that power from

3 the Court of pea, 1 s" I tis jus t a language

4 change

5 SO tn:. Hm'l many feel

6 that last sentence proposedf the addition of

7 the last sentence to Rule 49(s) on e 168

8 that we should add that -- t SUpI'EHIU9 CotU?t

9 should add that sentence?

10 FESSOR DORSA 0 But

11 there1s another question. t i S ther "the

12 appellate court" should be "the COli of

13 appeals" II

14 MR, SO C';: : vB thout

15 passing on whether we use appellate court or

16 Dthe court of a eals."

1'7 JUDGE RI Rå: tis lAJÌ1at

18 the statute says. "a lIe.te COUi:,t. n

:i 9 , sou S: Ho\i: lla e1

20 that we should add a sentence that expresses

21 in words that the review for excessiveness is
22 a . '- ?rOprJ.aH:! . ase in vor s n e. n

23 Al1VI SO I'I'T Aye.

24 ~i:R, SOUL Opposed '7

25 ADVISORY COMMITTEE: ( No
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1 reponSe. )

2 soU' S t t
3 we i 11 do, NO\Al, at's the next point?

4, p ESSOR DORS 0: 11 ,

5 the next point is going back again

6 01 QU rdon.ine,

7 In effect. did we pass something or agree to

8 ~'1Ork on itPt

9 . SOULES: Ylel1, t.¡e are

10 not -- l'\e i re g01 to add language that

11 e asses that some a 1 te court can review

12 f or excess i veness. d now we i 1"e going to

13 look at which court, ! guess, 1s e nex t

1 question. Is that right '? The tIs ere I
15 think we are r JohnA A.nd if we l ve vanced too

16 far, then weIll go back.

17 . 0 QU Lefty looked

18 at me, and we weren ¡ t clear Does this app1v

19 in a money judgment in just a 'i '"Das i c tort case

20 wi~h a general rule you have to pu~ up the

21 money?

22 ~J!R. SOULES: It ould

23 apply to every case, that t court can revJ.ew

2 both for insufficiency and for excessiveness,

25 both ~\Ìays.
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1 JUDGE CCLOUD: 'lha tl s not

2 clear i"e" You need something in here about

3 excess iveness, I think.

. SOU S: R i gh t "

5 That's what we're deciding now is do we want

6 the court to be able to review for

7 excessiveness as well as insufficien ?

8 JUDGE MCCLOUD: A i Ie

9 ago en two voted yes m e it three.
10 PR ESSOR DORSANEO

11 issue of maybe what John and LEfty are

1 :2 thi ng about is before the standard was

13 changed giving trial courts more latitude to

1 reduce the money judgment under cert n

15 restrictive circumstances bond to less than

16 the amount of the judgment terest and costs,

1'1 that was a much smaller issue than it is now.

18 Someone might say that they don't mind having

19 the t ria 1 co u r t have rest ri c t e d aut h 0 i' i t Y to

20 change tha t number, bu t they don ¡ t wan t the

21 appellate court having independent authority

22 to do so if it wasn't done in the trial

:2 3 court. And that is -- I can Bee someone could

24 say that enough of this is t enough. So my

25 remarks about well, just reinstat Ing things
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1 were really probably overly simplistic,
:2 because the conte,rt has cha ed 0

3 w SOULES: 'Discussion.

I\'lR. FULLin~: Now t t 1

5 undei"stand it, I e something to s , but

6 III wait tux'n w

"1 SOUT..ES: ty, you

8 had your hand up.
9 INS: 'l re is

10 another issue in this, Parker1s bill, for that

11. matter. There is ole kinds of procedural

12 morass~ which I m sure that ine decided to
13 duck.

14 SOUL I doubt

15 that.
U5 lVn~ . INS: ,,4nd pr.oper ly

1 "1 so. I mean, there's all kinds. There i 13

18 l?Urported v ing of continuing jurisdiction

19 in the trial court to review a lot of things

20 that it IS doing; and once it d.oes it, then

21 something becomes automatically done. I mean,

22 they file something, and it has t effect of

23 removing an abstract, and then you unfile it

24 or file a revocation of it. and it renews it

25 again w And I mean, there are a lot of
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1 procedural prahl ems just in terms of who i s

2 doing t to om in terms of the ap llate,
3 whether you're doing it in the trial court or

11 ether you ¡ re reviewi the trial court s

5 doing it or ther you i rs actually dol .i t

6 for the first time in the a el1ate court.

7 And if you do it the first time in the

8 el1ate court, who is doing the rest of it?
9 And the Parker hill purports to give that

i () continuing authority to the trial court. to my

:i 1 i'ecol1ection.
12 PRO OR C LSOI\: Are

13 you talking about

1,4 . ¡vie NS: tis the

15 third problsl1L It's all tied up with t bond

16 issue too, because once th se.t the seciirity
1'1 at a different level on that basis, then they

18 also sta.rt suspending e orcement of the lien
19 and t n you go back to all kinds of

20 procedures. I mean, the listings in t bl11

21 for having further hearings and making fur er

22 motions before the trial court

23 PROFESSOR CA SON:

2 have

25 MR. l\fIe NS: And I m
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1 ..
L 1ng to figure out at -- we i re creating a

2 lot of bills, creating a lot of competition

3 tween the trial court and the ap lIsts
court as to who 1s doing t to

5 MR. SOU J:"et s look. at

6 page 143 together for a moment and see If we

7 e really much choice here about t

8 question of review for excessiveness. On ge

9 143 in Section 52 004 it's captioned, II
i e -y,?

10 for Excessiveness. II is a. statute nmi\l

Lt that's been signed by the governor. II In a

12 manner similar to pellete review under Rule

13 9 of the sufficiency of the amount of

1 security set by a trial court, an appellate

15 court review for excessiveness the amou

16 of security set by the trial court under this

17 statute or under the rules. ß I mean, tha tis
18 the law," Shouldn t our rule conform?

19 FULLER: It's settled,

20 it looks 1 i ke tome.
21 .JUDGE ¡i1CCLOUD: Yes

:2 2 . SOULES: John O'Qulnn

23 you have your hand up,
2 !.iR. a ¡ Q tT I I may be

25 1 00 kin g for a 1 i t tIe in for IDa t ion, I
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1 understand what weive done is we've got a

2 two-sentence rule at the trial court level.

3 One sentence is to track t this statute

4 s s and therefore this. as an sxample would

5 not apply to the personal injury case. In the

6 second sentence of our rule for trial courts.

'1 it is much larger of a sta ard. It would have

8 to cause irr arable harm, all types of

9 things.
10 sou ,,'" .Cl.. Ix 1 t
11 MR.OiQUI Are i.;e going

12 to overlay thaty this Ie 49 on page 168 to

13 say you t"1ould €' a ellate review of both

14 sentences under t trial court rule?

15 . SOU s: Yes.

16 . 0 i QUIl\TN' ~¡?ha. t s e

17 intent. Okay. A i~ie ax's' doing t t because

1 B the sta.tute in the legislative statute said

19 that they wanted appellate review of what is,

20 in effect ( t first sentence of our trial

21 court rule. They wanted appellate review of

:2 2 whatever s legislation wanted t trIal
23 courts to be doing. Now we're going to have

2 ,l appellate review of t stantive.
25 MR. SOUI.ES: John, it1s
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:i a.lready there ~ It i S in the statute, Both

2 reviews are in the statute.

3 MR.OYQUI I got lost

4, on t statement" ere are the other

5 rev iews '? The statute is limited to

6 non-personal injury cases.
7 . SOULES: I jt\st re

8 1 t. 52 ~ 004, a.nd that is ravie for
9 excessiveness of security set either under

10 this statute or under the Rules of A el1ate

11 Procedure both. It's on page 143.

12 MR. O'QU! ! see you,X'

13 po j nt, Luke ~

1 p¡: ESSOR TIORS ,Am I

15 reading this wrong, or does 52.004(a) restrict

16 i tsel f to securi set by the trial court,

17 that is to say a trial court order as

18 distinguished from security set by a

19 procedural rule that could be va~led a

20 trial court order?

21 As I understand it, if

22 ltYs the judgment interest and costs and it's

23 not varied, that ¡ s not set by the trial

2 court That's automatic unless unset the

25 trial court. If at they were intending to
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:i do wi th this 52.004 is to r.each both

2 situations then lid have to do further study

3 to see ether the legislative history says

4 that, because the statute on its face

5 doesn't.
~,
'0 JUDGE RI A: Section e

'1 at the bottom, 52.005, sa it does not

8 appl y,

9 " FULI.ER es

10 J'UDGE RIV I t says
11 t s only for thoSe causes of action

12 pertaining to Section 52.004 does not apply

13 They put it in and take it out.

14. ~,1R " LLER: T t i sri gh t ,0

15 They sure do,

16 JUDGE RIVE r s t ha t

17 at it says?

18 . 0 i QUI a.t s at
19 it says"

20 PROFESSOR DORSA 0 : I

21 don i t understand. It doesn't say thing
:2 2 else,
23 SOULES: 11, YOu

2 &1. read the heading in that, though, Judge;

25 5 2 . 00 5 sa. y S, ii tot h e ex te n t t his c ha p t e I'
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1 conflicts.1I
2 JUDGE i~i RA: is
3 cha teJ: governs..

JU E C SEB: Ra C ~

,-o , SOULES: 1PI'his ch tel"

6 controls. Ii

7 J'UDGE RI il'l y s

8 "chapter,n not nsectioni~ because it means the

9 ole thing.

10 MIL r. Come on,

11 gang" I don't think we really have any

12 disagreement of what they were trying to do.

13 SOU)::ES: t\lel1, cloes

14 anyone wan t to chang e t ir prior vote? We

15 11 put in a sentence about. it says review

:La for excessiveness. d now welre to the

17 question of t COl.ir t

18 PROIi"ESSOR D 0: The

19 only thing I was gol to is tha t t,ihen

20 49 (b) started out being in the 300s, I guess

21 it was Rule 377 of the Texas Rules of Civil

22 Procedure, 1 t was in the part of t rule book

23 that dealt with the court of appeals! and I

2 f l~a 1 y t111 1tl8 not so clear that the

25 Supreme Cour t ever d author i ty to rev! ew for
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1 excessiveness and am bious about which

2 jurisdictions do so. :r th en t rule
3 said "Court of Appeals, n that was a conscious

4 choice with that problem in mind, and I don't

5 have a particular feeli ou tit one way

6 OX' e other. but I think thats the

7 background a

8 ll1R. SOUL s. y,1hen

9 the Rules of the Appellate Procedure Joint

10 Committee of legislators, practitioners, Court

11 of Criminal eals a Supreme Court

12 representatives drafted, t t se rules

13 together, they - this was carried forward,

14 and it was just the Court of A eals that had

15 l"eVie'Al authori , as I recall it. And I may

16 be go i on forward to the t 1me whenever we

17 were in commi ttee sessions on 47 and 49, but

18 it was discussed that this review required

1 9 fact-findj Maybe it doesn i t, but that was

20 the discussion" And the fact-findi

21 constitutionally st ped in the Court of

22 Appeals and did not move to the Supreme Court t

23 and that's why the Court of A eals was used

2 ,~ ere it was used, l4Ia y that's wrong tit
:2 5 was not inadvertent n It was for that reason.
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1 f-1R, FULI,E:R: Tha t 's tAiha t

2 bo 1"8 me about this whole thing, r t sounds
3 1 ike t a llate court is put in the

4, position of ving evideßciary hearing

5 . SOU s: e Court of
6 peals can, but the Supreme Court can't,

7 MR, Ii'ULLER: I :mean t 1ng

8 testimony" y sent it back to the trial

9 court to develop evi nee and bring again,

10 throwing the damn ball back and forth

11 don i t have any choice. The sta te 1s here

12 t they re going to be takingtes t Imony.

13 PRO SSOR EDGA.R: Bill,
i 4 are you sugges t 1ng -- I guess you are

15 that 52.003 and .004 are an unconstitutional

16 delegation of ct-finding for the Supreme

17 Court? 11, I mean e i re talking about the
18 statute. tet's forget about the rule and talk

19 about the statute. Wouldn't that necessarily

20 fol1o~ìf?

21 pnOFESSOR. DORS "I-'

:2 2 think it would follow, but 11m not going to

23 say t .

24 OFESSOR EDGAR: I know,

25 PROFESSOR D EO:
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1 own belief is the Supreme Court can decide

2 ether it wants to write "Court of als11

3 or II el1ate Cour~n in that 49 sentence and

,4 bite that bullet. I don t know if we can

5 of i tably do any accompl ish i ng by

6 debs t 10g Supreme Court iS consti tutional

7 authority at t s commi t tee level ~

ß :J E CLOUD Tha tIs a

9 great point.
10 som::ES v,Jha t l S your

11 view, having read these oposed rules?
12 0l:n75. ous 1 y the substitution would be the words

13 "appellate court,1I lch is all Texas

14 a. el1até courts in the lace of Court of

15 Appealsll ever ere there is review of these

16 8U rsedeas roa t tars 0 What i S your view about

17 doing that or not doing that?

18 PR E OR DORSANEO:

19 safesd: thi would to substitute "Court of

20 A eals." ow about that ~or the

21 appellate court, and that would be consistent

22 with all of the other votes we ve ken on 4,7

23 and 491ncluding that one that came from the

24 -- disapproved by CO t t Elaine mentioned.

25 If it just was put in
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1 there t appellate court, ere would be some

2 o would contend that that even though this

3 i sin See t j 0 n 4 0 f the T P r u i es t hat t hat
4 ves the S erne Court the same authority as
5 the Court of Ap als and the appellate court
6 means the S !" eme Cour t 7 Frankl y, t t

1 wouldn i t bother me so much e1 ther 'fJe1d just

8 lea\HB: the same dearee.."A of controversy t t we

9 have nOí-l,

10 . SOULES: Let s look at

11 this. If we carry this through, though ¡,.¡e 00.,

12 to the last line of 49(b) and we s the

13 Supreme Court can i t fIn d fa c t s , t the last

1/,1 3. iDe 0 f 9(b) takes care of that
15 constitutional problem, because it says if we

16 use the ll~ords llate court may rem to

17 the trial court for findings of fact for the

18 tak g of evidence. So the Supreme Court, if

19 it decides that it doesn1 t have the

20 constitutional authority to consider

21 affidavits as factual and make a fact

22 decision, the S reme Court could remand to

23 t trial court for the trial court to find

:2 certain facts, send it back to the Supreme

25 Court, and the Supreme Court accept those
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1 facts as they are presented and pass on them

2 as a legal matter..

3 So t re is a mechanism

4 he1"e for the S erne Court to act with the

5 constitution, its constitutional authority.

6 B Not for
7 excessiveness as it sta now. No evidence

8 is one thing" t --

9 "' SOULES Let's take a

10 shot'" of nds. Is there any further.
11 discussion on whether. the "Court of alsl!

12 or "appellate court" should be the term used

13 in 'lRAP '?

14 ADVISORY COMMIT! ( No

15 response. )

16 SOUL Thel:'e being

1'1 none f I i d 1 ike ge t a show of hands. How many

18 feel that "appellate court" should be t term

19 used? Show by , please 16. Oil\? many

20 feel otherwise? Well, that i s unanimous.
21 Okay. So we are going to use "appellate

22 coui't, n NOii11 , 1 s vote on the text as 1 t
23 appears on 168, or discuss it. Is there any

24 further discussion on the -- before we vote on

25 the text exactly as it appears on page 168?
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1 IS: What 11m

2 concerned about is the procedure t t you 1 re

3 talk5.ng about. U l re talking about the

4, insertion of this 1 e right there! n (a),
5 right?
6 01 Q '1' last
7 sen tence,

8 . I"'CMAI S: 'lhe last
9 sentence.

10 sou S. ., . t s t
11 la.ngua that's on the table,

12 MR" ivlC~iUl S Hi t. 'lhe

i 3 statute itself talks about it in terms of

V1 review of the trial court decision.

15 . 01 QUI tis
16 r i gh t .

17 . Me :II S : 14nd this

18 ole rule on (a) tal about deficiency in
19 general as you go before t II pellete
20 court.1I Ilm trying to figure out, can you

21 raise it for the first time in t Supreme

22 Court? You have never raised it before. ou

23 just do it the first time in the Supreme

24 Court. It looks to me if that i s what you use,

25 this rule. you can go to the Supreme Court the
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1 first t e and say that.
:2 , sou s: 'I'hat is
3 right, because you can now go to t Court of
4. Appeals for the first time for a review. e

5 rules were designed to have su rsedeas revie

6 power both In thetrlal court and COU?t of

7 ppeals.
8 , MC INS: r

9 understand.
10 so Ii~irst

11 :impression. So if we nut the,~ el1ate court
12 In the Court of eals position mainly then

13 weire going to have

14 MR. MC I i re

15 talking about you can just go there. T can

16 do it and never have any l there ere no

17 provisions for hearing or notice. I :mean, you

16 don f t have hear.i s in the Supreme Court ere
19 the rties s up and do anythi ng. I mean 1

20 r don't understand procedurally t It is

21 that we're contemplating, because I don It
2.2 think that was cont lateo u e1' our current

23 Ie 49.

24 We have very significant

25 -- under our current Rule 49 we do have
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1 provisions where you can issue temporary

2 orders and then if you do something, you can

3 send it ba to t trial courts for

4 velopmel1t of ne test imo or' tever. but

5 we are not constraini them all in t t"

6 I mean (b) t& s about

7 l1ate review of e ses. d all of a

8 sudden up here in (a) we i rB talking out

9 Buff iciency" I guess the title would have to

1. 0 be sufficiency or excessiveness. t I mean,

11 e ve a irly definitive idea of what the

12 appellate review issue is on t enses 0 f

13 the enforcement. I i m not comfortable i th t
14, notion that the Court of Appeals or the

15 preme Court either one is just going to haul

16 off on Its OtAm a make determination with

l7 a olutely no ovisions as to what the

1 ß proce re is by ich they accomplish that

19 other than file motion.

20 " SOULES: 49(a,) was

21 design and does provide that the Court of

22 A eals initially can ma an initial review

23 of a bond" It does not have to come there

24 from the trial court. Ei ther t Court of
25 Appeals or the trial court can review a bond
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1 pend i ng appea 1 . n we put the appellate

2 court. the words "appellate courtn in the

3 place of the Court of Appeals, then that power

is expressly stated in the rules to go also to

5 e Supreme Court, the initial review of t

6 trial court ~ J'o o i Quinn you have your hand

1 up,

8 MIL 0 I QU Herie i S

a;: pi"oblem, Luke. The statute e were trying to
10 \'\1 or k ith severely limits the authority of the

11 trial court to eha e what other se would be

12 the amoun tot the bond. secondly, e

13 statute s s (a), 52.004(a) ¡. it says that

1 "the a ell ate court may review for

::us excessiveness the amount of secur ity set
16 the trial court." '1' 0 me contemplates the
17 idea t t the trial court s first done it

18 and the appe 118 court coming in and ;l ¡aoing

19 a review. And to me t we've got now in

20 Ri..le 49 is sunderstood as a device t t
21 says.: whether the trial court has done

:2 2 a i or not, the a el1ate court can reach

23 out a change it on its own. It doesn It

24 say: if the appellate court finds t a.moun t

25 of the security set by the t al court is
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1 excessive. It Sëi.ys: if they thi it i S

2 excessive for a reason. t's the fii"st
3 problem.

4 The second problem is the

5 "\'Jay .~-

6 MR. SOULES t fii'st

7 oblem is in the law the way it is right

8 nOí,Af

9 . 0 i QU I I disagi'ee.

10 I think that we could read the law

11 dlffeI'ently~ I seB (b) i ch is Bre v.¡e got

12 the sentence. (b) is rt of 52.004, and I

:t 3 thi ( b) h as to b s i' s a d i n c ont e K t wi t h (a).

14 (a) says that the appellate court may review

15 for e cessiveness the amount of security. l\nd

16 (b) in judgment means -- I im looking at the

1'1' statute -- I f that revIew of t the trial

18 court has done leads to the conclusion of

19 excessive, then the a late court here can

20 remedy. Pi rs t you have the right and then you
21 ve the remedy. You can Its rate (b) and

:2 2 S it stands on its own weight. That! s part

23 and pares 1 of the same thing.

24 . SOULES: e.

25 MR. Q'QUI '1' t s the
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1 \A1ay I read it. second problem is that I

2 lieve the intent of it was more or less t

3 appellate court to be in a reviewing situation

4, rat r than a de novo situation. And I t

5 it ought to be bent ba toward the idea that
6 if the appellate court determines that the

7 trial court has the duty or discretion in

8 doing its job and setti secur i then it
9 can do something, but not just de novo where

10 the trial court sa 1 t should be this way a

11 three guys on the Court of a.ls sa);/", 11,

12 we see it differently 0 He i S on great weight

13 if the appellate court doesnit get to put

14 t e back, said 1Ir¡)fe don't like a t you

15 did. ii

16 We have got to go back, I

1 '1 frankly just see the way this sentence sits

18 now in .e 49 goes ~\fel1 yond a t the
19 statute tells me it was int ed and creates a

20 situation e all t limitations that are

21 i osed upon the trial court about changing

22 security can be disregarded at the appellate

23 court level, and the appellate court could

24 just -- there is no standard

:2 5 at standard does the
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1 a el1ate court determine j t was excessive?

2 Just because they don it 1 ike it or they think

3 it's too much? That i S not what Pa er was

,Ii s ng" Cer inly in personal injury cases

5 t we're saying in sentence num r to, e

6 are saying that that's already in the ules

7 at the trial court level. e ti'ial court

8 ma s a very strong finding, j gment to

9 debtor, no harm to the creditor, thi like
10 t t e we going to b 58 all the

11 standard.s? If at's the intent of e 9,
12 I m going to be hollering and voting "no,"

13 because I think those standards are crucial

14, and must be respected by the ap llate court

15 And Rule 49 must be tied to the standards in

15 some way in order for me to go along with

17 that,
18 . B decided

19 that question a couple of years ago. at IS

20 just starting allover a

21 JUDGE MCCLOUD: Let me s

22 this: r thi what you i ve just s d makes a
23 lot of sense from the standpoint of certainly

2 the Court of A ea 1 s . I haven It studied the

25 statute that we i re referring to and really
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1 determined how that statute fits in .1 th the

2 existing rule but from the eta oint, I
3 think, of judges on t Court of Appeals, they

would feel much more comfortable and seem like

5 a more proper place for the Court of eale
6 to be would be to be reviewing a decision

7 that1s been made a trial court after there

8 ha.s been ev i nee presented on the ma~ter and

9 then j t comes up to the ap l1ate court, and

10 it seems to me like the ap e11ate court

11 probably should at that point say, "Well, we

12 th1 maybe a se of discretion is the right

13 standard, that from this record hich has been

14, presented the trial court has ed j ts

:15 discretion ox' vOll have-, fail to sho"~ t t the

16 trial court has abused its discretion."

17 It would seem very

:t 8 strange, I Ink for a court of appeals to be

1 9 there ìth three judges and start taking

20 evidence. don i t have court reporters, and

2 i we don t have a lot of other thi s, It
22 doesn't quite fit, to me I t seems much more

23 consistent that the Court of peals lllould be

24, reviewing what a ~rial court has done, which

25 is we do this all the time to termine
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1 ther or not we reach a decision that there

2 has been an abuse of discretion t re.
3 . SOULES: Let me see if

I can. _.~

5 JU'DG:I!: LOUD: I fee 1

6 certain that that i s obabl y intent of

7 is 1 f we rea 11 y study t statutes 1ch I
8 don1t feel that 11m in a position to say t~o

9 much about because I ven t studied it t t

10 closely, but it really does strike me as

11 strange that you would be esenting an

12 excess lve point or an insuf f i cj ency point to
13 an a el1ate court for the first time that
u¡, court would be out there s i "All ri t.
15 You test 1 fy, nand t i S hearsay, nand

16 at cetera and so forth. It seems to me like

17 it ought to come from the trial court and

18 then the appellate court en Du.ght to rule

19 t and it should go on to the Supreme

20 Court

21 SOULES: o y.
22 JUDGE MCCI,OUD: Bu.t the

23 mechanics of it, I think you1ve raised a very

24 good point. I think the mechanics are real

25 important, and I don't know exactly how this
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1 rule is being i e:J' eted, but I think we

2 should give that some serious ough t 0

3 " SO ere's the

4 the rule read before, it il\ias a review
5 on It in the Y book. This is the 1988

6 rule pamphlet.,. I t says right under (a) the e
7 "'las a (b) ~

8 FESSOR DORS EO:

9 168 "

10 , SOULES: And it said,

11 "In 1 ike manner the appel late court m rev i ew

i 2 for excessiveness the amount of the bond or

:i3 deposit fIxed the trial court and my reduce

14 the amount if found to be excessive n N OÍ'l

15 that is a review function only.

16 . E'UL LER : 52 00,4, the
17 statute almost tracks that language.

18 " SOULES: 'lhere are t 0

19 ways to get to excessiveness on a review basis

20 only. One would be to go into the text of

21 49 (ai and eve r ey 0 u see n S U f fie i en c y n

2 :2 jus t add a word "or excess iveness , n so ei t j~

23 ~1i you i VB got the same opsrat ive words, or to

24 add this sentence ck that was ta n

25 which I thought was taken away because it was
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1 considered redundant, but maybe not.

2 PROFESSOR DORSA 0: If
3 all of t Justice McCloud a John OIQuinl1

4, ve sa i d 1 s the consensus, I don i t know

5, all of t t is not already contained in

6 current 49(b). en it s nThe trial

7 court's order is subject to ravia by motion

8 to the court of appeals or el1a.te court, ii

9 1 t i s a 11 t tIe bit terse. You could say the

10 trial court ¡ s or pursuant to Rule 47 is
11 subject to review for insufficiency or

12 excessIveness by' motion to an appellate court,.
13 but it just seems to me that if it is a review

14 kind of sf tuat ion and 1 fthe tr fa 1 court is

15 meant to deal with the problem in the first

16 instance, the trial court is go! to deal

17 'll it hit by mak some sort of an order

18 granting relief or denyi relief and that

19 that IS subject to review on motion. I tho h t
20 t ha t ! S at this all meant all along and r

21 haven't really fra ly understood what this

22 t est is about.

23 . O'QUINfìl: e, if I
2 ir a. y a d. d" y don't e pull at sen tence down

25 into (b) and say something like trial court
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1 order rsuant to Rule 47 is subject to review

:2 and if the app te COUl't such review find
3 it to be excessive. then such so.

4 MR SOU o John,

5 since we have operative lang e in 49(a),

~'.o this is just a question

7 :i :eE CLOUD: The last

8 sentence bothers me.

9 MR. SOU S : I f tile don i t

10 add the last sentence; we don i t add the

11 last sentence and we just s ei'e every

12 place in the existing language of 9 (a)

:l 3 "insufficiency" should probably be ged to

14 n S U f fIe 1 en c y , "s 0 I m s1 t t t n sha 11 be

15 reviewable the appellate court for
16 su f fIe i ency or excess i veness. n add those îIiords

17 nor excessiveness" after flsufficiency each

1 a time It appears so that it just indicates that

19 you have the same review process both ays.

20 MR 0 QU '!'ha. tis

21 e .I ine.

22 JUDGE 11.IVE r think

23 t t will do it.
24 . SOULES: 'lhen if you

25 will work with me through 49(a) as lT appears
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1 on page 168 as I'm hearing the suggestion, we

2 would not add the underscored sentence at the

3 end. And what I1 m trying to put on the table

as a possible solution to our discussion re
5 is that beginning ith 9(a) with

6 "sufficiency, II ith "sufficIency of a cost or

'7 supersedeas bond or deposit or sureties

8 thereon or of other bond or deposi t under

9 Rule '7 shall be reviewable by the appellate
10 court for sufficIency or excessiveness of the

11 amount or the sureties or the securities

12 deposited, whether arising from the initial

13 sufficiency or excessiveness or from

14 sll equent condition which may arise affecting

15 t sufficiency or excessiveness of e bo

16 or deposi t. if

1 '7 p s ED S h on 1 d

18 not you also have Dor excessiveness" in t

19 very first line, "sufficiency or

20 excessi veness "?

21 " SOULES: Yes. d

22 then the next sentence would read - Hadl I

23 think that's very much nee d. liThe coui"t in

2 i1 ch the appeal is pending shall on motion

25 showing insufficiency or excessivenessD --
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1 MR. FULLER: Why don i t you

2 just substitute Da ropria II next, ii iring
3 a ropriate bond or deposit be fl1 "'lith,"

4 SOUL All aht,,,

Ml'i, Me Tha. t i s no t

6 at we i re talking about, We re talk! abou t

7 a r.evie'&'\. I i ve been trying to figure out, why
8 are we dealing with (a) at all?

9 SOULES: ell, let me

10 t:!y to get rough this, You can vote it

11 dOVill1 ,

12 PRO SOH DORSA 0 : Move

13 that second sentence to (b)
1,4 MR, SOULES: The second

15 sentence should be moved to (b)7

16 ROFES nOR 0: I

17 thi so,

113 so s Wha t I! m

19 trying to do now is make t seco sentence
20 neutral is all rim tryi to do, il The couY't

21 in which the appeal is pending shall upon

2 :2 mot ion showing insuf fi c 1 eney or excess ivenesS

23 requirell --
24 . FULLER: propriate
25 bond instead,
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1 J'UDGERI Delete that
2 ole sentence out and put t one t twas
3 propsed to add 1 t and t t would I' lace it.

. SOULES: 30 , go

a,head and talk. at is your suggestion?

6 . O'QUI Her'e 's t

'1 I rcelve to be the fficulty. 1 i~ead (a)

8 as being the device ere somebody can say,

9 II Look, by t a e 11 at n t we. s s u to

10 t up a certain amount of security. He

11 didn't do it. He dldn1t get his security up.

12 I want you to do something about it." I don't

13 see ( a) as , ~.oei a vice to re\lie~\§ ethe!'

1 the trial court made the right decision or not

1 I) about how much security to put up. I see it
16 more as a minister! t h 3. ng Did ha,tever was
1 '1 proposed to be put up, did it get t up? .And

18 if not ,. make em do it or do samet to

19 them,

20 But this other subject

21 we're talk 9 about is a matter of reviewing

22 fact findings or for discretionary dee ions

23 or th g8 of that nature, J\nd for example ,

24 the rule says basically a money judgment you

25 have got to put up the amount of judgment plus
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1 terest. I see Ca) as being a device s ing

2 ""fey, he cUdn ¡ t t up the smoun t 0 f mon

3 judgment plus interest. n It i S a ministerial
decision or mathematical decision ¡ re not

5 ta,lki about those kinds of problems. e i re

6 talking about what to do n somebody has

7 asked the trial court to change that amount

8 and how to review that decision,

9 . SOUL)ZS: 11, the

10 second sentence of (8) has en in t rules
11 from 19 3 9 .

12 , 0 ¡ QUI Even, n

13 you have

14 , SOULES: Because

:i 5 t hat i S i'l hen sue que n t l' e a 11 y l!ii as des i g n e d and

16 you had subsequent facts, passa of time that

17 made the bond insufficient to cover incipal,
18 interest and costs. motion would be made to
19 the Court of Appeals and they would order the

20 bonds such,
21 o 'QU tIs more

22 of the mathematical casa, ere the case has

23 been lay 9 around for ars ere the amount

24. of interest -- briefly. interest may put more

25 interest on that
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1 MFl SOULES: So it needs

2 to be thei:'e Maybe it just shouldn t be

3 chs ed and change t first sentence to deal

4 with excessiveness, leave the second sentence

5 of (8) the way it is, and en write something

6 new, wha t the court does if it f s

7 excessiveness, as a third sentence in that

8 il.9(a) &

9 J'U I HEC T: As :r h ea r

10 at John 1s saying~ and it makes some sense,

11 ( a ) nobody is going to voluntarily t too

12 much security ordinarily,

13 sOUtES: Right.

14 JUSTICE HECHT: d

15 certainly if they t \.1 too theyfi.s not

l6 going to be then heard to complain about it,

1'7 and that!. what (8) is dealing with. 'lhe 0111 Y

18 thing (a) has to do ith is if somebody

19 doesn t t pu t up enough somebody else wants

20 to complain about it because the sureties are

21 not sufficient or bond not sufficient or

22 something changed in the meantime.

23 (b), as r hear John f s

24 comment, is where the court either raises it

25 up or lowers it down different from the
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1 ordinary rules, and the power to review even

2 insufficiency or the excessiveness comes in

3 PaI'agi"aph (b). Is that

4 . QIQUINN: 11 pu t r

5 Your Hono!'.

6 . SOULES: y. t

'1 do tI?e do nO\-~?

8 P SOR DO J'us t

9 Jet t sentence alone.

10 . inH..r.ER: Leave tha t

11 a lone.

12 SOUr.ES Leave that
13 alone entirely and nge (b) how'? I have got

1 to wri tel t down,

15 PRO SOR C SON: ( b) i

16 appellate court, and add Hfor Insufficiency OX'

11 e)~ces veness. ll

1 B JUS'lICE CLOUD Yes.

19 Ml1. SOULES: Okay.

20 Elaine, give me t la ea In and where

21 it would go.

:2 2 PROFESSOR LSON Let it
23 be at the of the first sentence, nt

24 trial court order pursuant to Ie 47 Is

25 subject to review by a motion to the a ellate
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1 court," and then add t se words, "for
2 insuffIciency and o Iiexcess 1 veness J period.
3 . Q'QUINN: That will
4, takeuB back to Rule 47 and standard of
5 reviev;J,

6 ( t this t 1me there was a

7 brief discussion off the record, after which

8 time the hearing continued as follows:)
9 . SOULES: need to

10 provide that 1 f the tr 1a1 court i s order is
11 entered either under Rule 47 or the statute,

12 somehow get tha t reac d I don t want to put

13 the statute cite the statute in here

1. 4 pa.rtlcularly.
15 MR" 0 I QU IIîll\i 'lhe trial

1. 6 court i S order could be rsuant to the

:l 7 statute.
18 J'USTICE CCLQUD: Doesn t

19 the statute have the same type of language

20 about review of the order. the trial court

21 order? nd so if you were coming under the

:2 2 statute, I think it would be consistent, t

23 language would probably be consistent with

24 this language about reviewing the trial

25 court's order,. I believe that1s the w I
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1 remember that statute.

2 SOULES: Yes, that's
3 r i gh t .

4 JUST ICE CLOUD: I thi

5 that i S right, and so I think you could at
6 let it go and trial counsel would be 1 ing

1 you something under 7, or it might be

8 bringing you some Ing under the statute. Is
9 that right?

10 SOUL at do you

11 sugges t? need to provide a proce e in
12 the rules for this, trial court s order

13 pursuant to Rule 41 or ticle -- C pter 52

1,;1, of Texas Prac t ice and edies Code?

15 J'USTICE 1-1CCLOUD: That

1.6 a d be all right.
11 SOULES: Or could we

18 just say the trial court i s order?

19 j,jR. FUI,f. Is there

2.0 anywhere else the rule that refers to

21 statutes?
22 MR. SOU S: A few places,
23 but we try to to avoid that.

.24 l"lR" FUr. Could you not
2 5 just saYß Din compliance with the statutory
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1 law." or some thi ng i ike that?

2 SOULES: Ho\\i abou t the

3 trial court's order setting security?

4 LLER: re you

5 go"

6 ,JUSTICE OUD:

"1 PUL 'r t 's good.

8 SOULES: statute
9 says setting security. tis see at t

10 ere is the operat e 1 angua ?
11 JUSTICE MCCLOUD: What

12 p e in the book, Luke. is t t statute?

13 . SOULES It's on page

14 14,2,

15 MR, F r, Applicable

16 fo ce, I believe, on ilkS, isn't it a t l~le

1'1 were ta ng a.bou t '?

18 l\iR. SOUL Ri t,
19 MR. IlULLEi::: Yes, force of
20 it.
21 SOULES: !:'lctual1y the

.22 trial court i s order does two th It sets

23 security and it stays enforcement.

24 JUSTICE CLOUD: Under

25 both t statute and 47 .

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE" AUSTIN. TEXAS 78705 "512/452-0009



111

1 w SOULES: e statute

2 doesn't say that, but that s t 4:l does.

3 t if you combine the conc~pts

4, J'USTICE: LOUD: t s

5 got to be t 11 re dOlng,

6 # SOU S it sets

7 security and stays enforcement. So if we took

8 1 oak i at 9(b) on 168 it sa the trial
9 court .s order setting S B cur 1 t Y and set t i

10 and staying enforcement of a judgment. T n

11 it's subject to review and so forth.

12 . F LER: Little t o

13 there.
lIJ, J:iJR. lyrClvLA I NS : I In not sure
:i 5 a b 0 u t the "a n d " in t he s ens e t ha t rea 11 y t

16 you re -- it sets the security for staying

17 enforcement,

18 MR. SOULES: Not undei"

19 Rule 4.7. It says, nThe trial court may stay

20 enforcement of the j ent sed upon an

21 order 1ch adequately protects" .. and so

:2 :2 forth
23 I understand

24 t ha t . But the point is that at :may be, in

25 fact, the topic that they i re tr ng to review
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1 is the fact that th can it meet the order of

2 the court, so I mean. t y Ire looki a t the
3 order setting it. be the ila II can get us

4, there, ButI'm just s ing t tis really t

5 you're talking about, what it is that the

6 court has determined is necess tha t one or
'1 the other parties is c ain abou t, e i I'

8 too little or too much, and/or genetic within

9 some other format, you want, I gather,
10 basically to have the reviewing capability as

11 to any of those matters, But it's the actual

12 decision that th make i th i'eg.ards to
13 setting of security pursuant to t authority
14 under Rule 41 for t stay of enforcement that

15 is, in fact, at issue in all of the cases. It
16 was no t the t they stayed t enforcement"

17 The t i s done once they "nave determined on what

18 basis it can be done

19 SOULES: Ho;'l is it

20 done? It's not automatic,

2.1 IN'S: Upon pos t ing

:2 2 of the bonds it is.

23 MR, SOU s: l\!o, N'o t

:2 "i unless the trial courts sign an order to t t
25 effect.
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1 ~IjR" j\LC I Are you

2 suggest g that you can it supersede a money

3 judgment with the money filing it with the

4 district cIs without an order of the CDurt?

5 I don't believe thatis true.
6 SOULES: Yeah.

7 MR. F L You can It

8 review it 1 thou t an order, is t you re

9 saying.
1. 0 PROF'ESS DORSA 0 : Yes ..

11 MR. SOU S: I thi

12 thatfs right, I think tha t you don t. But

13 the trial court --

14 ¡vIR ., IìSlS: tis all

15 rive been saying. r 11.ean, it ¡ s

16 SOUL 11, let me

1'1 finish, please, Bnd consider this response to

1 a your suggestion, because I i m really trying to
19 respond. It!s the order setting secur~ty and

20 staying enforcement that gets reviewed. The

21 court doesn i t review this; and (b) is, that is

22 not dlrected to the automatic upt e of l::ond

:2 3 because t iIDe passes. This is talking about

24 the review of a special arrangement / and the

25 special arrangement requires under 47 (b)
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1 FULLER: order"

2 sour..ES: an order

3 staying enforcement based upon the setting of

a dl fferent secur i ty than would automat ieal ly

5 obtain the stay.
6 MR, Me INS: I rstand
'1 that, What 11m trying to get at is you can

8 capture review limited to situations in ich

9 they both set t security and st That

10 assumes compl lance" t I'm 5. is tha t

11 you don i t want to say that they have to do
12 both in order to get reviewed, cause one of

13 the parties may be sayingy II it a minute, I

1 can! t do that, It hesn It beeD stayed." And

'i 5 then the other party is saying, II 11, then

16 you don i t t to ve a review unless you

:t 7 have compl ìed, II

18 , SOUL Ho,¡,¡ aba'l t if

19 we say. "The trial court 1 s order staying

20 security" -- I mean -- let me start over

21 "The trial court's order setting security or

:2 :2 staying enforcement of a judgment is ject
23 to revie\i.,"
24 MR. MC NS: T tis
:2 5 fine,
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1 MR ~ SOULES: Okay.

:2 , MCMA I 1\S : I '¡'Jas just

3 worried about the discussion --
4 . SOULES: I t nk you ~

5 M because

6 it may not come to fruition.

7 . SOULES: I appreciate

8 the input very much. and the Cour t I i m sure

9 does,

10 So t proposa 1 now

11 on the table 1s that there will be no change

1 :2 to (a) of any kind tha.t 9 (b), as r e

13 it my notes, would be c ng this way:

1 n'Ii trial court's order setting security or

15 sit ing enforcement of a judgment is subject

16 to review by a motIon to t ellate court

17 for insufficiency or excessiveness. Such

18 motions shall be heard at the earliest

19 practical time" n That should be capital usn

20 there. RThe appellate court may issue such

21 temporary orders as it f lnds necessary to

22 preserve the rights of the parties "

23 A:iRD: You i ve got to

2 c 11ge the caption on it,

25 SOULES: I'll ge,t to
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1 the caption in a moment, Be t h i ing about

2 you thi nk we ou to do with it. Pat.

3 d then the second

4. ragr h on number I' a cir a'" 9(b) iQould be

5 changed to the a el1ate court review of the

6 trial court's order. Itt'Jould just like it
7 is here in typewritten form on ge 168.

8 Before we get to the caption change please

9 don i t pass. We need to change t t . Before

10 t'Je get to the c tion change, is there a

11 furt discussion about these words that I

12 have in my notes as chan s to the Rule

13 49(b)?

1 !l . M INS: at
15 happened to your ursuant to Rule 47"7

16 MR. SOU S: \î:¡e re eking

17 up the statute and the rule 'usi the ords

18 nsettlng security or staying enforcement of a

19 judgment, " 'r tis the or r that gets

20 reviewed, whether it1s done under statute 0';""~.

21 whether it1s done u e1" rule. 'T t was the

22 purpose of working on t t language.

23 Okay. Being no furt i'

2 discussion, those in favor say, aye. n

25 ADVISORY COMMITTEE: l\ye.
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1 PRO SSOR BL LY: Change

2 the $I II to on. II

3 MR, SOULES: T re i S a

4, text cha e that I 11 take up i th 11 111.

5 just a minute. 1 ch 1 s t t , ~l;e 11 ? Go

6 ahead.

7 PRoi"ESSOR BLiun~ or

8 reViel'J II a motionB to Dan a motion."

9 MR, SO s ere 1s tha.t

10 in 4,9(b)?

11 PROF SOR BLA LV. Break

12 111 the sentence,

13 . FUr.. Subject to

1/l revie "by" ehB e to "on."
15 SOUL o Change

16 tha.t to what, Newell?

17 PROF' S LY "On.n
1 a MR. SOUL 'I' you.

19 That i S acceptable to me. ose in favor say,

20 Iiaye,ll

21 ADVIS C I EE: ì\ ye ,

22 MR. SOUL 0 aaed?
2 :3 ADVISO COMMITT (No

2 ¿l response. )

:25 So s: at IS
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1 unanimously recommended ~ t shaul d we do

2 wi the c tlon, Pat?

3 Jun BE J"ust say

4. pel1ate review of t order setting secur!

5 or suspending enforcement of the j ant.
6 a SO S :

7 opposition to that? The t can be done by

8 unanimi t~i. Th you vel1Y much T nk you,
9 Elaine, for your work on t s.

10 The s ject _.~ we 1"e

11 looking at the re- rite t n of 47 (b) f divided

12 into o paragra s that e i ve talked about

13 earlier and voted on. I believe that

1 Elaine; does that take care of the supersedeas

15 issues before the Committee?

16 PROFESSOR CARLSON: 'I' 1" e

1'1 was one other minor thing on page 141, and Ilm

1 B not suiie brought this to the attention of

19 the Committee; but it suggests that the

20 reference in Rule 47(a) needs to operly
21 refer to Rule 41 as opposed to O.

:£ 2 PRO SSOR DORSANEO:

23 That's rlght.
24 SOULES: Is tJ:iat
25 1" i gh t?
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1 JUS'lICE E 've

2 already done that.
3 SOULES: Let's seE! if
4 we did that already Yes, we did. t'.S on

5 page 93 and done. Is that the ou

6 understood, Judge?

7 JUSTICE CHT: 'l t s

8 r i gh t ,

9 p SSOR CARtS01\r: All

10 r i gh t "

11 sou Does tha t

12 take care then of the supersedeas report,

13 El

14 Pl~O OH 501\1:

15 . SOULES: 'lhat gets
16 to you on review of YOUr t on 4 '1 a

17 little bit later, 47(b)

18 Let's see. I gt1e8$ e

19 next item is TRAP Rule 40, and that i 11 be

20 found on page 115 This was the big job that

21 as I remember -- Rusty, do you have a report

22 on one side?
23 11\fS: There has

24 been a fortunate intervening occurrence, 1?he

25 Supreme Court has said more or less what we

ANNARENK.EN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705" 512/452-0009



120

1 thought the rules said with regard to two

2 parties, that there is no necessl to

3 ind endently perfect appeal in two arty

íl cases, at 1 eas t as I und.6'rs tamd genex"all": 'il1ha t

5 is supposed to have been sa! Itm not be

6 totally thout doubt, The real issue however

7 which I donlt believe has been real

8 ad essed in the cases the rems Court

9 decided and it is e real open question at

10 this juncture is how it is. w ther we are

:J :i 0:0 j",'.'¡' to a1 low, in essence. piggy-back als
12 n you have more than two par t i as in e

13 case,
1 I riH~an ere is a

15 breaki point in my -- I discussed this i th

16 Hatcheii and unfortunately time and geograp

i 7 has not permitted tice McCloud and Hatchell

16 and I to be in the saMe place a t the same time

19 to discuss it" But J know that Mike has had

20 some conversat 1 on ith Judge McCloud and I in

21 turn wi th Mike. Mi is of t vie'l~ frankly
22 and 1 s of the 0 p i nl on a sentiment ared by

:2 3 Roger Townsend i s letter on 175 that in essence

2 ,~ there not be just hel tel" sk.el ter, eve body
25 ts fOl appeal the whole judgment is up
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1 before the court if anybody perfects.

2 OFESSOR DORS I i III

3 in favor of simple reply rather than

e:g:ecu t ion.

5 I !'S : ans

6 eve body ought to pei"fect 8.n app If
7 anybody perfects an appeal ought not to be

ß anything else. No there 1s a middle ound"

9 Ironically enough I pro bly am at t middle

10 ground and that is that, and is is an

11 example, that we have examples of those two

12 extremes independent 1 m iddl e ground we

13 doni t have an example of as of yet And ~ie

1 (l need to get a sense of what e co tte fe,sls

15 ought to be the route we want to go, It m es

16 consider Ie sense to me that a party that

1'1 essentially wins or rua e doesn't lose too bad

i 8 has a derivative claim. at 1s to s such

19 contribution enderunity is a classic

20 contribution in a standard tort case is

21 content in which it's been addressed expressly

22 the co u r tin p i a i n t iff i sac co un tin a

23 der ivat lve cIs im s 1 tuat ion 1 ike that if one
2 party is not dissatisfied with the result, has

:2 5 a cross-claim against ano er party but only
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1 really personally affected, if result that

2 hets obtained so i' gets c ng there's
3 much logic and policy to me would suggest that

,il he not be requl red to go on a ea 11 a

5 judgment t t he i s rfectly l?;ith if it

6 dossn i tchange.

7 Now, how j tIs tha t you

8 s regate the t out from a oe:!:' t e of

9 cross claim in the influence you e do vdth

10 a then and there in terms of bel derivative
:( :i c lalms or jus t spec i fl cally reference
12 contribution or emni ty pe notions, that's
:i 3 the drafting problem we have ~

14 If the Commit tee is 0 f the

15 vi el"J tha t ned ther of the ext remes should be

16 taken but agrees with me that at least this

17 one has serious problem, Roger Townsend's

18 proposed c nge on 175 as I say is the extreme

19 of letting nobody -- everybody t t 1ìJan ts

20 anything other than t t Y got in the trial

21 court has got to eal, i en means tha t even

22 if youlre denied relief against for a party

23 that you don't rei VB against until somebody

2 hi ts you that you ve go t to 00 ahead a.. .. . .~

25 a ea.J."
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1 PROF:e:SSD.R nOR 0: I

2 don t thi he means for that to mean it

3 thou!;lh.

iI, n MC NS: T tis the

5 Townsend a roach, and that i s the extreme

6 a roach wi th regard for. and fra y t che 11

7 subscri s to that approach. I :f ody "'ian t s

8 any more relief, needs to let ever ody

9 know it, because oth se you i re just kind of

10 ly behi nd t log filing documents, and all

11 of a sudden something changes and you i re in
12 the soup ain "

13 :N1R SOULES t me see if

lil I unders t t ~"elre g.o1 to do here

15 agenda-wise today. Is there a lng that tAie

16 can act on?

1'1 MH" MCMAINS: 11, that1s

18 what I tried to get that --
19 . SOULES: It s to be

20 written for us to act.
21 e rule on

22 the t .,,1 0 e :n: t rem e s ha s bee n w r i t ten. If t e

23 is a compromise, that ain't been wrltten~

24 M:R. SOULES: ere are

25 the ._-
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1 OFESSOR DORSA 0 ~ Page

2 190 would be a p ce to look.

:3 SOUL So we are

looking at 175 190 on the two rules.

5 I\1R. M INS: Tha t f s

6 right. Those are the two rules.

7 PROF' S nOR EO: I

ß would make one adjus ent on 190 based on

9 something I t i Rusty said last t ime, In

10 tha t Paragraph (c) I ~iould. t ou t "who

11 beeD aggrieved by the J" udomen t , If"" -
1. 2 sourJ 1"18 1. s t t
:i 3 noi',1?

1 PROPE OR DORESA 0 :

:J 5 190(c) . Hus do you røca 11 why you

16 criticized that la e last time'? All I can

17 remember is that I agreed i th at you said

18 last time, and t fix is to take that

19 language out.

20 l\iS I wasn f t

21 sure we agreed on the fix. T reason I

22 die reed with the 1 uage is because a party

23 o has a "take nothing" judgment in his

24 favor. it is not an agreed judgment, but 1 f

25 tha t changes on appea 1 ere it becomes an
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1 aggrieved party later on in some manner, he

2 hasn't perfected his appeal. If he Is looking

3 to cross claim against somebody else, i S got

1* no reason to a al again But all of a

5 sudden if IS g01 to be back in trial

£) court, t4lants to e the ot r pa.rties ck

7 i.;l th him t t he d in the first place so

8 tna t the aggr i eved by t jud t
9 . SOU.LES: e

10 ~'1 0 r'

11 . Me 1 S: Tha t s 1"e

12 pai't of at problem came in, is trying to

13 tell ere you are an aggrieved the

14. judgment

15 sou s: ~'lor

16 II o has been aggrieved by the jud ent, n
17 those ords would be d 0 ed in t you Ire

i ß proposi nO'(&J, Bill?

19 PROESSOR DORS 0: Yes.

20 SOULES: And it 'Would

21 simply say. II other rty may seek ~ II

22 p SOR DORSANEO: And

23 e idea -- and I 11 te 11 you t e's a bit
2 ~1 more to making this one way or the other

25 choice, from my perspective that has to do
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1 with the structure of our appellate rules"

2 Our appellate process does not contemplate

3 Ci~OSS appeals. It doesn't really structure

4 itself for two rties being the appellant,

5 because you have provisions for getting the

6 record that are written with the view toward

7 one side being the a

re st f and t ot

ellant who ma s the

8 r people are the

9 a ellees, and they act in response"

10 r have a case nOli\1 that

11 ha ns to be a tTiJO- ty case, but r thi
12 t same problem would arise in a t ee-par
13 case ere t e are two a ellants, and it's

14 very difficult to figure out how you go about

15 getting the statement of facts, ether you

16 need one, ether you need two. e Court of

17 Appeals only wants one. One is filedo You

18 don i t know whet r the other side Is going to

1 9 file the statement of facts within the time,

20 so you get your own

21 I t just doesn i t lend

22 itself to a functional procesS of two a Is

23 operating side by side, our overall scheme. I

24 thi that e COUrt of ea,ls -, I mean the
25 Supreme Court opinion and the companion
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1 opinion that says we should look at this up

2 and down the line and decide 1ch we're

3 going to have it, one or the other, the

4 same in both courts, the Court of Appeals and

5 the Supreme Court, makes a good deal of sense.

6 but if we are gol to have it the 0 er way

'7 re we are going to have cross appeals, then

B a lot more needs to done t n just to say

9 that somebody neB to post somebody else

iO needs to post bond"

11 MAINS: Right I

12 agree ~

1.3 PROFESS DOHSANEO: We

1 have to change t system in a more radical

15 and I don i t mean to use a loaded term, t in

16 a more substan t la 1 manner. And I don i t th k

17 we are equipped to do t t So 1 thou t y'egard

18 to an abstract question of at "\1ould be the

19 better~¡ay to e a s tern, our s tem does

20 not lend itself to two appellants, and i don't

21 think it lends itself to two a el1ant9 in

22 three- rty cases more than it does in

23 t~.¡o-party cases.

24, I think the simple way is

25 to do what I ve suggested. It is ô. simple

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE -AUSTIN, TEXAS 78705 "512/452-0009



128

1 way, but lt1s not simple because it refuses to

2 face up to problems m It just simply wants to

:3 cancel those issues out and jus t s f No.

Ire going to do it one si Ie and not

5 get involved in different levels of complex!

6 for fferent es of cases, because it i s not
7 worth the trouble.
8 lílOW, t ones o \i'iould

9 sayi II 11, I wan t a bond to be f i 1 ed by

10 somebody else ii tare t y really saying to
1 :i us? t are they real saying, that they

12 want somebody else to ect an ea!, the

13 potential a llees who are saying t y're not

1 app8 11 ees '? t do they want? Why should

15 they be entitled to it? at harm befalls

16 them tis 0 f any consequence tsoever'? l

17 don't really understand that. PerhansMike,i;

18 Roger could enlighten me, and probably

19 Rusty could express that point of v , bu t I

20 don t thi it's a pr'oblem.

21 . SOUL HOlili does your

22 corrective oposa1 operate?
:2 :3 ¡.u-i. Me INS: If
24 anybody _.-

25 PHOE'ESSOR OORS If
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1 anybody appeals. then for jurisdictional

2 poses that case, that entire case, the case

3 that was in the trial court is up for review.

A t that Is go1 to mean 1s t t the

I"n appellant will file a brief and it w111

6 conta points, 'l'he ellee wIll file a

'7 brief. The points in the a elleeis 1ef
8 might affect somebody else 0 er t n the

9 named appellant in a three- rty case. That

10 somebody else presumably would have to get

11 notice" T ould have gotten a c per ps

12 of the bond" I don i t know about t t. r i In

13 assuming that they ould have. certainly
14 they would get a copy of this ief that is
15 making a complaint against them and they ould

16 have time to ta. ac t i on

17 , SOUr..ES: Under your

18 proposal then a party first receiving

19 information that a l1ant -- relief was

20 sought against that ty _..-

21 PH.OEl'ESS nOR 0: 11 .

:2 2 thi sappe 11 an t relief was sought would be

23 on notice that maybe that judgment is going to

:2 change.

25 Mì~ SOULTsS: And ii.¡hen that
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1 party receives that notice even if it i s in a
2 i e f, t ha t i"ty i-\1ould an opportuni ty to

3 respond and raise points on a sal; is that

rIght?
5 p SOR DO o I

6 don i t know if I 1m essi elf clearly

'1 enough t and I ss I have a little trouble.

8 II massumi I i II il lng an aseumpt j on, and

9 thIs be co rary to reality that t bond.

10 will be provided to all of e rt.ies o are

11 parties in the tri COUJ:,t.

12 IJHl. MCM1U:I\lS: Tha,t is
13 not tr'ue
14 PROFESSOR DO I¥Ia e

15 something needs to be done EH'e,

16 INS: No, I 1m

i '1 just saying j t could be. at happens is, of

18 course that the bond rules authorize you to

19 m e able either to the party ainst ho

20 you. have t ea 1 , 1 cn is re some of

21 these questions about have you list an

22 appeal comes in, or it can be made Ie to

23 the clerk in fcll case that a aI's to be a
2 11 t tIe bit c 1 ea 1' e r in t t ltJs to ever ody.s

25 benefit.
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1 PROFESSOR DORSA 0 : Well,

2 :r thinlt at's the facts? bonds are made

3 payable to the clerk?

MC ~Jél1, that

5 depends on who is doing it ly, 75

6 percent of the bonds I gét are made to e

7 rties and usually not all of them not all
8 of t m have thing to bond ones tha t

9 lost, that the pel1ant won against, he

10 doeen i t appeal against a So a lot of

11 t fmes the! r names just aren i t in the bond

:I 2 protect ing it one way or the 0 er.

13 ,JUSTICE MCCLOUD is
1 seems to Me to be a very co lex problem, and

15 also it seemed to me t t we've alrea heard

1.6 h'lo vie\f~S from. the co'-chairma.n of thIs

1'7 c ommi t t ee and one in he re, and t hen we have

18 sort of an inside view. lÑe have a middle

19 ground, a that is not really been reduced to

20 riting and I th1 5. t 'I~ouid take me two Ol~

21 three d s to understand it if reduced to

2 :2 I" i t i , so I m not sui's. at Ilm suggesting

23 is, could we table this? I'm not sure that

2,4 I'm. ready to vote. I don i tfeel a te
25 that I'm adequate at this point to really give
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1 t s the type of dec i s i on 1 t ought to be

2 given,
3 MR, SOU The reason
4 that I'm struggling th t assignment is
5 that we tabled this in a rent!y e

6 haven i t produced much in the interrum to act

7 on. and 1 t is a problem e 1 ve been ask to

8 act OIL And i f tAl e d 0 n 't get i t done t 0 day, i t

9 probably will not be a rule that can become

10 effective before 1992, instead of becoming

11 effective in 1990, are running out of
12 time These rules have got to be passed on by

13 t S reme Court of Texas, and then t go

1 ~i through a -~-

15 JUSTUCE CLOUD ~ I !'ead

16 the decision of the Supreme Court I think last

1'1 ~i\eek. And, you know, I read it and I thought

1 B it was rather interesting, but en I read it
19 r didn i t realize how interesting 1 t really
20 was. I d1 It realize that this committee d

21 been into this problem in th. I don t

22 know exactly how to anal e t was said

:2 3 there as to what the court would say and with

2 reference to what these people are saying here

25 who have been study! this problem for
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1 man t h8 .

2 . SOU c .ù. But t
3 chair, if the sense of the committee is to

4 table it, that is fins I 1m t ing to advance

5 it because it's re and it's been in the

6 ): i Ie.

7 JUSTICE MCCLOUD~ Sure. I

a U EH"stand.

9 , 'rI tL: :r really
iO share .Justice cCloud1s view for a lot of

11 reasons. :r mean, before we have BIll Dorsaneo

12 and Rusty McMains a Mike Hatchell and Roger

13 Townsend. all of spe 100 percent of

HI. their time on appellate work orking th

15 these rules, and what I wo d i ike is a
16 recomme tion from them. A.ll l/,:ie'i"'e aring
17 is this vie middle ground and another
:i 8 vie¡,~, and Ilm not sure we can resolve that
19 today en they can t even rasa lve 1 t among

.20 themselves, and they spend all their t iffe
21 ~~o i l th this rule,
22 JUS'lICE MCCLOUD '1'he

23 thing that keeps botherl me is I ar these

24 expei'ts s , and th are e;irperts. Eu teach

25 one of them sa nThis Is a sImplistic view, n
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1 and then all of a sudden he starts creating

2 very complex problems out here that are going

3 to result from this s listie view, and that

4, bothers me a lot, because normal1 y I would

5 immediately say I like ~ slm listie view and

6 \?Jould move cert y in that dii~e ion, but

l' then all of a sudden I start seeing problems

a that you just mentioned t t I hadn i t even

9 though t a boii t .

10 PROFESSOR GAR: At least
11 the court in its opinions a couple of weeks

1.2 ago -~ I ve forgotten when it was -- cured t

13 problem of the -- that has arisen among some

14 of the courts of peals concerning the

15 tlAI0- 1'" s1 tuat ion" No\?~, a ittedly in the

16 multi-party situation t t problem still

1'1 persists, and that gives rise to the problem

18 that sty has ra Ised a t t Bill is

1.9 struggling with. I share David and 3udge

20 loud's concern that this is a complicated

21 subject; in fact, e concurring opinion in
22 that case by Justice y Hecht arid I i VEl

23 forgotten, somebody else, recognized that it

24 íiia.S a co lex subject; and I don't thi ~\Ie

25 can solve it today.
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1 And that raises another

2 stion, t 11 ; t tis how are io'Je

3 gol ~~ should we do anythi in t i to

resolve the dichoto between parties who are

5 aggrieved out of the trial court to the Court

6 of peals on t one hand out of the

7 Cour.t of esls to the 9u eme Court on t

8 ot ? cause t y1ve got another set of

9 I'u1 es " And all of this is raised in

10 concurring opinion. And ! t seems to me t t

11 we should take a look at both of these

12 problems and try and ma some recommendation

13 to the CO\U"t en a have had time to really
14 seriously consider t Ii' "

15 s Rusty, l'le

16 need thIs to seriously consi ed" d

1 '1 en can you make -- when can your commi t tea

U3 e a full l'ieport? nd I 11 reschedule a

19 full meeting of this committee. Can you do so

20 in 30 da.ys?

21 I s. But

22 what I was going to ask, and I was trying to

23 get this the last time, and I realize

2 people don't want to vote. All I want is a

25 sense of e comird ttee. iV'e i 11 wr est 1 e wi t 1'
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1 these probl ems, or ma e at I need is

2 actually a sense of the S eme Court. If
3 Justice ht wants to report back to me.

4 e rea.! estian is, do

you want people who are really -- you know,

6 this is the stion: Do want e ~'1hole

7 case up there wi th these things being made

9

cour t 1nts , or do you want to 0~'1 at t

pos i t ion is g'o1 to be hav en et
wel 1 €IS tabl i shed before you get to t

8

10

11 el1ate court? That's the critical issue to

12 t s iSTP\lho is g01 to be fighting who

13 depend.i ng upon at ens latei" on?

14 MR" SOULJI:S: Let me see jf

15 I understand maybe the di fferences. One would

16 be that a i'ty conte lati an. a. ea 1 even.

17 if it s conditional on somethi that may

18 pen in the future, but if the r a t the
19 conclusion of the trial contemplates an appeal

20 either absolutely or in t even t some thi ng

21 else is done one of the at r parties in

22 e trial court, do we put those parties to

23 ind endent perfection '"01 a eal from the

24 outset? That s one side of it. isn tit?

:2 5 MR. M INS: Yes,
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:i MR. SOULES: nd then the

.2 other side is, do we not do 8.t B.nd let, r

3 guess, everybody keep eir options open until

someone perfects an es1 and shot-\fs at t t

5 someone is going to pea 1 ? then as the

6 appeal progresses and t issues on a eal

7' become defined, other ties then make their

8 dec ion ether to eal i and can do so
9 regardless of a se e earlier perfection of

10 a e

11 MA I N'S: es.
12 Mri, SOU S 'l tis the

1 ~:i contrast of the two \:ii, .'"POS11:¡OnS, Isn tit?
14 , MCMA II\!S : Yes. I

15 mean i there is very much vergency of path.
:i 6 MR. SOULES: I i m g01 to

17 call the first ODe "independent perfection of

18 appeal" and the other Dcross points without

19 inde ndent perfection.n J\re those terms

20 will they work for rposes of consensus? Let

21 me derive that first,

:2 2 , MCI\U~.II\~S: r.e is
:2 :3 k d of a third route, but that's the

:2 .il1~.beteen , There are some cases

25 T.IiR, SOUL T n between
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1 those let me take a straw vots.", 'rhel1 \pie i 11

2 over 1 t next one to see if we think t t i S

3 a better, Trying to get something that we i 11

have fore the Committee. o 1 .10

5 , O'QUI If you had a

6 subcommittee look at it, will somebody tell me

7 ether the subcomml t tee te ed to lean

8 towards one option or the 0 er or all bro

9 down, no real consensus?

10 PROFESSOR DORS

11 There i S not going to be a consensus, i re

12 going to come back, and it i s going to be the
13 same, One g oup of appellate lawyers thin

14, it ought to be this , and another gro

15 thinks it ought to be the other way, a then

16 somebody thi ma e ere's some other way,

17 , SOULES: Hoi;"y m.any feel

18 tha t every rty should be re 11" f rom the

19 outset in the times provid the rules to

20 perfect an independent appeal or waive appeal

21 regardless of t subsequently happens in e

22 case on appeal?

23 , O'QUINN: a t does

24 liperfectli insBn? File a bond?

25 SOULES: Your ov,¡n
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1 bond Just like the rules s feet ion of

2 appea 3. , Ho,,',f many feel t t should be the law?

3 How many feel on the other t:liat î t ~¡,ould

4 be better a since weire g01 to have a

5 third position I'm not g01 to vote to rule

6 tha.t yet, how feel it ould be better
'1 to give parties in the trial court in effect

8 if one par perfects an a ea14 that at

9 parties can assert their points on a eal
10 later ihout ving perfected initially their

11 appeal? How many feel that should be e '7

12 JUSTICE CLOUD: In the

13 simple case I sure feel that way. It1s just

1 the complex cass.

15 . SOULES: 1 voted in
16 favor of that and none voted in favor of the

17 first proposition. NO~\1 , hat is the other

18 one '?

19 MR ~ MC II';!S: As I say, as

20 Judge McCloud noted, I think the sense of the

21 Conimittee Is t t in most cases they would

22 like to post on the election, and I don't

23 disagree. There is no real sent ent e.gainst

2 that, but there are some cases w e it seems

25 to be unfair, and thatls ere the question is
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1 can we draw middle ground?

2 ~ SOULES: So in some

3 cases it i S unfair for everyone to be able to
piggy-back on the itial perfection.

¡:D PROFESS DORS 0:

6 So t"

7 !lis: R i gh t ,

8 MH. SOULES: But in most

9 cases it!s unfair -- becomes unfair not to let

10 someone pig ck because t l"Jei:'e only

11 co it ional1y consider! a ea 1 ,

12 , .Me INS: Le t me

13 crystalLize --
14 SOULES: So nit t t

15 t e're really tryi to do, is resolve the

16 most unfair situation even if it leaves

1"1 s 0 met h i n g s 11 g 11 t 157 u. n :r a ir in a f €H'J cas e s ?

18 l\IH. Q'QUINN: '~'ie can

19 handle slight unfairness,

20 ~.1R ,!\CMA I NS : 1\1'0, The

2 othe ground 18 really that you can tackle the

22 limitation of appeal rules perhaps more

23 directly a.l10ífJing a o a d e r 1 i il 1 tat i on 0 f

2 ll the ap a1 than is now allowed. That i show

25 you basically will attack on the third ground,
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i and that is to say basically t t if the party

2 who really wants to. eal says, n I want to
3 a eal as the Party A, n right now you can It

11, even do tbat if the 0 er claims are not

5 severable, and so you can broaden rh

6 consistent with the federal practice the

7 ability to limit e appeal as to the claims

B bett"1een Jl a B a leave Par C out of it.
9 You can e1 iminate ~ That gives you the notice

10 t h i ng . I t does t you on notice that you1ve

11 got to go ahead and go up if you want to

12 co lain about something as to som ody else.

13 Th at wIll sol vet h e

u!, contribution stuff and some of the other

15 thj s that other jaB people were coming up on

16 and are getting em oiled in the situation of
17 whether or not they have managed to rfect
18 the appeal and say, II 11 I didn i t knm", I d

19 a complaint, I Oi'l I had to, II

20 T t¥s just an alteration
21 giv 9 more power to limiting people and that

22 a.lso Ings in it the question of should the

23 courts have more power to deal wi th the case
2 on a piecemeal basis, ich is a fairly
"'. I'"tG 0 fundamental change.
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1 MR, SOULES: Ok

2 Question, Rusty, Is that -- if everyone gets

3 the right to assert their appellate points as

4, a result of the perfection of appeal one

5 party you i re saying that if tis t case an

6 eali.ng rty should have broad powers to

7 1 1 t e a a1 so as to keep that from

8 occurri ?

9 . 1\ I t'¡hat Itm

10 saying is t t anSllierS the t j on of ether
11 or not you have to perfect the appeal in e

12 other case. The quee t i on ì s though and it can

13 go further, is should there a gi~ea,ter povwer

Ul to limit the a eal? I mean 1 et i s suppose

15 foi' instance
16 I%1R, SOULES Let ley

1'1 ape to that, a. then we i 11 take a consensus

i 8 on it.
19 PRO 850R EDGAR: is
20 'brings up at I wanted to say Basically I'm

21 inclined towards Bl111s view t t I think we

22 ought to do everything we can to ke t

23 a eal as simple as possible, and it might be

24 that Rusty i s concern might £i t as well, but
25 I' m concerned ahout ther or not trying to

ANNA RENKEN & ASSOCIATES
CERTIFJËD COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



143

1 articulate Rusty's proposal would unduly

2 compli cate the process; and therefore, I would

3 like to see a oposal come forward so that we

4 can sit down and actually look at at sty
to .i s opos i as an alternative, along with

6 at I esume to be e Commit tee s view t

'7 we ought to keep it 8j 1 e, whi cb is BIll 8

8 proposal, a we could have both of them side

9 by side and study them, therefore we can

10 go on to something else to y, cS.use I thi

11 this is really a little too co licatad for u.s

12 to try and discuss in the abstract 0

13 " SOU Let me get a

ill consensus" If the ri t to a. eal was

:t 5 broadened so that each party in the trial

16 court could ride on the perfection of appeal

17 by a single party l how feel that it would

18 also 8. good a to give bra er powers to

19 th.at a 11ant to atte t to limìt the

20 appea.l'1 One, two, t ee (counting)

21 PROfi~ESSOR EDG I cS.n't

22 vote on that, I lAiant to see t 1 t 100

23 like, and I want to see how the practitioner

2 -4 can interpret it and use it, because it might

25 not be functional.
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1 MR. SOUL Anybody can

2 not vote t t doesn i t want to vote. I til1ant to

3 get a consensus so t t I can try to give e

4 Committee some guidance. if e are going to
5 broaden, who ets to ride e $1 Ie

6 perfection of pea 1 . also want t m to

7 work on given that s1ngle perfecter some

8 additio:i:ial hors ower to try to contain t t

9 a eal if 1 t wants to; and then, of course,

10 anybody e 1 St:: t per fee te an a ea.l, I guess
11 th i re the basis of e effort to limit of

12 course then that bI' 1ngs everybo in an y.
13 because a total perfection of t a eal

1 perfects t a eal as to e total case.

15 How ma feel t t a

16 single e el1ant, f1rst a ell upon

17 attempting to limit appeal should be given

18 much lati e as compared to other parties to

19 try to 11 t t t appeal? Six"

20 H:oi;'l me feel othe:i'wlse?

21 'I'h:i'ee ~

22 So write something t t
23 would also give that power I'. '".l :i can .get your

24, attention to two rules that are here now. One

25 is 46(d), lch is the notice of filing of the
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1 cost bond. I did not realize until this
2 discussion t tthat notice could be limit

3 and t IIm going

4 I'IR, (\1 I It's not

5 s osed to, But there are some cases t t
6 have not been overruled 0

'1 SOULES t s t
e 11m trying to fix right now. In the fourth

9 line o:f the t of the rule it s s, II

:10 ma i 11 a co t eof to counsel of record or

11 each ar"ty ot r t n the appel lant. n nd

12 since there seems to be some question about

i 3 o the counsel of record are each party
Vì, other t n the appellant. insert after the

15 ords "counsel of record." "in the trial

16 courtU and then after "or each party other

J.7 t the appellant," "in the trial court" so

18 that werre talki abou t a'very par in the

19 trial court gets notice of the cost bonds.

20 M INS: Rlç;rht,

21 sou s: A objection
22 to that? Now, the next thi and I guess

23 this is just not on the agenda, I m just

2/,1, t lug to -- I dian i t realize t 'e was a

25 problem, but those amendments would be made to
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1 Rule 46(d) just to say t t we Bï'e talking

2 about notice to all. Every party in the trial

3 court gets notice of cost bond. NO~'1 that's

unaniinousl'l rec eo t 11

Then over in 0, Rul eO,
this is 40(a)4, Notice of Limitation of

7 A ea 1 , 11 ame 111g that to m e it clear

8 that e notice of limited al is to be

9 vell to all rties in the trial court so

10 that --
1 .1 PI~OFESSOR ere

12 ai~e you goi to include?

13 . SOULES: 11, I Íi'lE\S

.1 4. gol to tit, lInot att t to limit the

15 scope of appeal shall be ef ctlve as to a

16 rty a erse to the a el1ant unless several

:i '7 portion of judgment from the a eel is taken

1 B and is designated and notice served.D And it
19 S B n served on the erse rty,1I

20 t t s not really what we want.

21 PROFE DO 0: In

22 draft,
23 SOULES: rç,el1 , but it
24l does in the Rules today.

25 PROF'ESSOR DOR 0: I

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



i 7

1 knoii¡!

2 sou So not
3 "served on the adverse party," but "served on

all other parties In the trial court. n

5 PROFf:iSSOR DORB 0:

6 Please look at page 190 a see the te2(t of
7 that and the draft of that.
8 . SOUL are no t

9 going to pass on t t today. 11m just tryi

10 to get notice done tad unless you-all are

1. 1 going to pass on that today. y objection to
12 deleting "served on the verse n -- the words

13 "on the verse party" a insert g "all

1 other rties in the trial court"? That will

15 be unanimously reeomme ed to the S i~ e Jne

16 Court for a change in Ie Jj,O(a)4L

17 So now we are going to

18 e notice of limited appeal and notice of

19 the cost bond going to 1 parties in the

20 trial coui"t. You ca,n en s ingboa1:'d Ü1 your

21 work knowing that all parties in the trial

22 court are g01 to be ven. notice. The Rules

23 at least are going to require it,
:2 Now, can we advance work

25 on Rule 40 any further today than what we i VB
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1 done? I get the consensus en j tis to

:2 mit all partIes to raise points based on a

:3 single general perfection of a 1 f t to

,4, 9 i vea rty perfecting an a eal broad rights

5 to attempt to limit t t a eal to the extent

6 faii' to ot r parties? Is tha t the consensus

7 of the committee?

a I don t thi

9 the last part is the consensus of

10 committee, because I ink yo u had a ma j 0 r 1 t Y

11 of t committee not votl

12 Ot1 OR G I wan t

13 to see both of them in writing, L Sf before I
:14 t h ~¡ I can effectively

15 SO ES g'll1 rìght.

16 The consensus of the committee is that we

1'1 YJould Ii to see draft along those lines
18 for the next mee t i ng Is t t the consensus

19 of the co ttee? ,Anyone 0 s to that?

20 o y. T t s the di~afti

21 that we want to see. ill if you can check

22 your calendar during the noon hour, we will

23 meet again on that one -- I guess, just on

:2 t unless something else s up in the

25 interim, and it will be sometime in August.
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1 If ,&1e don i t tit to the

2 Su aUle Court by gus t, t can't get lt to

3 the Bar Journal and get j t ecL o

4 Not¡,y, t next point is -- a it wi 11 be a

5 day in gust yo 30 d eCBuse Rusty

6 sa.ys h.e can t the work done Bnd to t s

7 committee within 30 days. So it lA~ill be

8 sometime around the 15th of August, r guess,

9 unless this committee -- I'll get your views

10 on a day in August after the Ißth.

11 ( At this t j m e there W B S a

12 b r 1 e f r e cess, aft e r ich tiine the aring
13 continued as follows
14 I%1R ~ SOULES Report on

15 T Rule 51 and 53, let's see, those will be

16 found on .210,

17 IN'S: These are
18 not really controvers Ssu:'ah had oposed,

19 and they're not controversial among the

20 commi ttee \f,,,!, One is the written

21 designation basically shouldn't be an excuse

22 for the clerk not pre 1ng t transcript as

23 it i S r ired to be done under the le So

2 all is Is, is making clear that the fai lure

25 to make the designation doesn i t reI ieve the
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1 cl of the oblig ion to pr re the

2 txianscript, i ch is ~\le made the

3 transcript the du of the cIe to pI' are.in

the first place.

5 , SOULES o )n8.ny in

6 favor of the change to proposed Rule 51(b)?

7 Those opposed? t will be unanimously

8 recommen d to the S reme Cour t ,

9 M INS: 53(a) is to

10 s 1s to deal th is bizarre situation

11 occurring in the San Antonio court J~e

12 bas 1 cally the record was ready in t Ime to file

13 bu t hadn t t been reques t ad ior to the

1 perfection of the ap a1 s1 r because they

15 filed the bo eax'ly 01~ cause j t wasn i t a

16 long x'ecord. They didn t have any trouble

17 getting it done, nd t court still held

18 that somehow that t re was a problem in the

19 fact that they even though y h the record

20 to file in time havi not reques tea it in

21 time, t the failure to request it in time

22 was some problem, Ich is perfectly silly

23 from most of our perspectives a has since

24 been cked off of, I might add" t
25 nonetheless there may some confusi on. and

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



151

1 the underlying suggested language merely says

:2

3

4.

5

6

7

a

9

:i 0

1 1

1 :2

13

1.

failure to timely re st shall not preclude

you from filing it within the time seems to be

perfectly the intent of ever 0 ,,"L move

its adopt ion as well.

. sou Discussion?
11 in fa\1011 s Ila II

A iso c r 'l"lEE :

MR. SOULES: a osea?

That i S unanimously a o\l'ed.

JUSTICE HEC T: L e, I
have one other roa t ter.

. SO ES: Yes sir,
"Justice Hecht.

15 JUS'I'ICE On Rule 51

16 I can i t seem to f Ina my notes bu t s t j ce

1'1 K.ilgarlin, :r 1 leve, made a note of a case

18 involving the first sentence of 51 (cl $ and I
19 have forgot ten -- I don i t have the case ere,
20 and I can i t seem to put tinge!:' on it. In

21 the first sentence of 51(c) i believe the

:2 2 rase If signated by the ellantll is
23 mislocated in the sentence. It says. "Upon

24, perfection of the appeal e clerk of the
25 trial court shall prepare under s nd and
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1 sE'al and to t court 1mi!i i ate 3. y tr a n t the

"¿ tr a 11 s c rip t to the el1ate court designat

3 the appel1 II So one rty took t

position in a case on sa,! that ey could

5 a.eei te the court of a s t t this was

6 go 11'g to,

7 , Iv s: \:%¡e did do

8 t ha t .

9 o S EDG twas
10 the intent I think.

11 Pick ur

:i :2 OI'In judge.

1 ~'" MR. SOULES Soun 1 ike

14 e slided t tone
15 PR SSOR D S o t

1 'll&S t intent, Concurrent juri lctions,
'1. ~l 'I' was s.
18 s

19 got three Courts of A aI,
20 ,1 U S TI BEC .1g ted

:2 :2

by t
t

t t ,

a el1ant? ere's an l1ate case21

s th Ire not goi! to let 'you do

23

24 , MC~tA said
:2 5 t ha t?
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1

2

3

4

5

6

7

8

9

10

1 1

12

13

1

JUSTICE 11, not

Houston or Dallas or San Antonio.

MR. MCMAINS: Br goes

to co or Houston, There are several tha t go
to several can go to several different

courts s.nò. e hiøtor i c pract ice of course
when you filed the transcript was yould go

take it to any court you want t t d

jurisdiction and file it, Now the modern

practice at least in Houston as r
understand Bryan is thatth just di"a a n

out or hatever and that l s ere you go, go on

a rotating basis ~ s at they do,

because th get to file the transcript

15 There isn't a rule. ey just do it randomly.

16 p SSOR D01~SANEO: 'lhere

1'1 is a ru 1 e . It says, "designated by the

18 appe 11 ant. 11

19 r No. You

20 find that.
21 MR, SOULES 1 d on.

22 Justice Hecht is suggesting that there is an

23 a el1ate opinion that says that the pellant
24 is not gol to t the benefit of this rule

25 J"US'lIGfL !fEe 'That i s
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1 true.
2 . SOUL Is t t a

3 5u eme Court case?

J'USTICE HE No. Judge

5 Kilgarlin sent it m a year or so o l

6 but I donit reme er.
'1 MIL ULES: Let me see if

8 I can find it in our previous i Ie

9 we are looking for it let IS discuss
10 J 'rICis MCCLOUD: Letine
11 jus t s one thi Thj.s has al s bother

12 me a lot, but I i in not going to get into that
13 battle. r got into this battle 15 years 0,

1.4 Itls going to stay de But welre putting
15 we are telling this clerk o frequently

16 doesnl t -- particularly in the rural areas

1'1 doesn i t know all t t :much ahou t tis going

18 on. ire telling the clerk that the clerk

19 has the responsibility to do this and to do it
20 timely and immediately and et cetera and so

2 i forth, Well, if we have all that much

2 :2 conf i ce In the clerk we might s t
23 instead of say g "the transcript to the
:2 dl appellate court designated by the a ellant ~ II
25 be to say "to the proper appellate court U
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1 I mean, if t tis of some

2 concern about Ddesjgnated by the

3 appel1antil --
4 Jus'rICE HECH'I': Well, Lt s
5 in the old agenda at page 2591 and the case is

6 Cole a1nst e State of Texas. 1:'e1' curiam

7 opinion of the Waco court, isn't it? No.

8 MR. SOU.LES: Itìs t e

9 Fi st District.

10 J'US'I'ICE HEC s,
1 :1 INS: Did ¡'\Ie vote

12 i t d.o~'\n t last time?

13 . SOULES: No, I-tusty.

14 It wasl' t r'spor t on, I don't thi
15 ~IC I Did WI: just

16 :(01" t 1 t?

1. ': SOULES: tis that"?

18 . MCM1\INS: Did. e just
19 forget it?
20 SOULES: ah, I think

21 so.

:2 2 MR. !'ic I I just

23 didn't remember it being in there at all.

24 1.1R. SOUL I twas

25 fort'Jarded to _.-
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1 l'JlR. MCM.ÄI I didn't

2 i"eport on it,

3 MR" SOU1:'ES: I twas
4 for~'Ial'd to e subcommittee in 9' 0 f

5 1988.

6 MR. 1 Yeah. 11m

~1 just saying I don t reme r reporting on it.
8 MIx, SOULES: it vqas

9 not reported on. The First Court held that

10 Brazos Coun t.y ing uniquely situated in t ee

11 appellate districts, the clerk s having sent

12 t transcr-i I guess to the court next on

13 rotation after having been rected to send it
l,4 to a different court, that the clerk in effect

15 had done the right thing and the appellant was

16 not going to be given the relief t t the

1 7' a el1axit t'H3.nted, 1eh as to transfer from

18 e I guess 1st Court of A eala to the 10th

19 Court of Appeals. It says the designation

20 language found does not em the a el1a.nt

21 to choose his court. Under the appellant IS

22 1 og1 c j t would gIve os Coun ty e 11 an

23 but no others in Texas the right to forum

24 shop, s.nd t tis not the intent of the rule,

25 and tices Warren, Duggin and Levi so rul
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1 per cur iam.

2 parently the discussion

3 here is that that was the intent of the rule

to pern:i t an 11ate to pi his court

5 because previously the appellant carried his

6 own transcript to the clerk and cou ma a

7 turn in the 1~0 he chose,

8 BE D: I thi

9 Bryan they still pick t ir courts and the

10 clerk sends it erever they send it
11 MR, MCCLOUD: !i'ihere"iiel" the

12 a sIlant requests is ere it goes?

13 BE It i S

1 understanding.
15 (Inaudible) "
16 SOULES: ita
17 minute, The court reporter cannot get

16 discussion thatlg not one at a time. and I

19 apologize for interrupting,

20 t is the sense of the

21 committee on this rule, oposed rule to

2 :2 change in 51(C) to I guess delete e

23 language?

2 JUS'rICE MCCLOUD: J'ust sa'si

25 "to the appellate court"
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:1. jI'IR. I I fyou just
2 stopped ~;jlth "a l1ate court n

3 PROFESSOR EDG).\R: Just put

4, a, pe od ere.
5 30' ICE Ci',OUD: UTo the

6 el1ate cou.iqt" II

'7 SOULES n'ro the

8 a e1 late court. nand t out n i ted
9 t a ellant.1I

10 " BIS OP: You can

11 transfer that langu e right ter trancript,

12 "transcript desi t e d by the a ell ant . n
13 l\Hl. SO i:: i t " But

14 you have transcript desi tion by multiple

15 rties.
16 " Me INS: Not really.
"i ...3. J Ilm reasonably confident t l$Jas to be

1 B p:i~esertled .

19 sou S: 11 right.
20 Discussion on deleting from at the end of t

21 first sentence of 51(c) t se words t

2 :2 lIdesigna.ted by appellant, "and then
23 placing a period after the word "cour n? Any

24 discussion?
25 OFESSOR nOR EO
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1

:2

3

4

5

6

7

8

9

10

:il

i 2

13

1

Judge, does that opinion say t would ha,ppen

or what t dec i s i onmaJ,(er o decides in the

case of concurrent jurisdiction ere t case

t~ould be doc ted?

J I There's a

statute on the two Houston courts, and I don t t
know --

MR. MCMAI ere is no

statute.
JUS'rICE: CH'l' : at

the ocedure is in Van Zan county, 1): of

Dallas and half or Texa and lei''' ~

PROFl'!SSOR D

biggest concern would be that if I b to

15 choose between all of the sons o cou

16 decide this question, I rei t not choose the

:i.7 appellant. but I certainly wouldn i t choose the

18 clerk.
19 .1 TICE 11, the

20 statute pei~taini to Hous t on ovides for
21 random selection.

22 l\fR. n,is: R i gh t .

23 JUS'!,! HECH'I': ch is
24 co ucted by the clerk.
25 D: don't have
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1 any statute tel1i the clerk of Brazos County

2 ~'\hat to do.

3 JUSTICE HE T: R i gh t .

4 " BEARD: I concur 'íì7Ì th

5 11 .

6 MR. :l.¡S 11 can

7 insert a sentence requir1 random selection

8 in cases where a current jur diction if

9 you i re concerned, and tha tis something t t is

10 going on a nobody o r1'J'S a thing about.

11 SOULES: 'r t to me if

12 you! re 9 9 to take away from an appellant

13 the right to choose his court, ich he had

i 4 before these TRAP rul es were ever adopted and

15 the cha e in t way the transcript Is

16 handled, if you're going to ke tha t a~'\ay

1'7 then we need to put in how the clerk is to

18 handle it, and I don i t know of any way other

19 than random sampl ing. I don i t say we should
20 take it away, but if we're going to delete

21 that language l we should obably -¡,¡rite

22 something that t a el1ate districts and

23 whatever, something "where there i S concurrent

2 ~t jur i sd i ct lon, the court shall send the cases
25 to the courts on a random sample basis. n
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1

2

I don i t know exact ly what

words to use. Somebody could wr 1 te them up

while we are orking here. I guess don't we

need to do one or the other. e'i th.ei' leave 1 t
up to the appellant or instruct the clerk to

re.ndom select?

3

4,

5

,5

7

8

9

10

11

MiL INS: If we want

to do it t t t the 18 uage out of

use with regard tothe Houston statute a

whatever the random selection.

MR, SOU S: Do we ha.ve

12 t t statutory text a ere?
13

14-

15

16

17

1 B

19

20

21

2 :2

23

24-

25

JUST E s

let me a.nd

STICE

It would

changes,

(i ieating)?

you have these count les or t
ere they can choose or t

cour ts , I 1m not familiar
lnean, I know 1 t hap ns l t I

go to dif ent

that, t -- I
, t ow the

mechanics of it I can t conceive they don ¡ t

have some that each of those courts must
have some sort of statutory ovision set up.



:162

1 sou No, they

2 don i to

3 JU I ~11CCLOUD : They

4 don i t?

5 MR, SOU s: y don t.
6 Here i s '!'~hat the statute in Houston says So

Rusty , t we r'e gol to ,.rote on I guess foi"7

8 the moment is leave it the J. t is or take
9 the choice from the appellant and do it as in

10 Houston, and this is what the government code

11 ovldes for Houston. iI,!'he trial cle!' shall
12 rite the numbers of the two cour ts of appeal s

13 on an identical slips of paper and place the

111. slips in a container. a notice of eal

15 01" peal bond is filed, the trial court clerk

16 shall draw a number from e container at
17 andorn in a lie place and shall assi the

18 case and any companion cases to the Court of

19 peals for the corresponding number drawn. U

20 So we have can either use that language or

21 leave it the way it is.

22 How many feel t t we

23 should use this Is uage?

24 PROFESSOR ED Can you

25 slmpify that Ian ge a little bit? Can i t riie
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1 just say in the event of concurrent appellate

2 jurisdiction that the clerk shall use a random

3 selection or something like that?

.tt " SOUL Why not tell

I.n them exactly how to do it?

6 . ~'ULL I \è\ias go!

to say. one guy i s random

8 INS: Yeah, t

9 there i S thi'ee"

1 0 MR" SOU S Okay. can

11 say I1several.i1 It doesn! t ve to be t-i\10 i'

12 rite number on several courts of ap also

13 Okay" Those in favor of

14 1 eav 1 it the way it is --

15 JUST I CE CL TON: it
16 just a minute there. is is a criminal case

17 I've now learned, a I do not want to hasten

18 into this" I e some recollection and I'Ve

19 tried to look here through the i'ules but can't

20 flnd it that there either used to be or still

21 is a requirement that n the a el1ant gives

22 his notice of e he specifies the court to

23 1ch he's go1 to appeal, and I don i t want

24 to rush thro re and somehow go afoul of

:2 5 that. Noi,,', that have been changed en
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1 the new rules were adopted. They niay ha.ve

2 dr'opp that specification, t t t used to

3 the ",iay it t;,¡as. d if the notice wasnit

specified, t court \.'la.sn! t ecified," t
5 notice of a eal wasn It good.

6 . :in:n~ r. Just in
7 criminal cases"?

8 J'UDGE Cr.i ON: Yeah.

9 a. tis at I said. The whole preface was on

10 the fact that this was a criminal case so

11 that then in turn relates to this siness
12 about desl a ted by the, pel1ant. Its not

13 the a. el1ant that s designated the transcript

14 go there. It's the appel1~nt s1 t ed to

15 which court he was appealing, and that was a

16 prerequisite in the past. Don t you have some

1'1 :recollection of t?

18 . BE I thinlt on

19 every notice of appeal live seen, it

20 deei ted e coui"t.

21 JUSTICE CLOUD: Both

22 civil and crim aI, bond. too.

23 JUSTI CLINTON: I don t

2 L. O~'\l a bou t t t I'm just talking about the

25 criminal as ct of it,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



165

1 J'USTICE MCCLOUD: I think

2 we better leave this alone.

3 . SOULES: ybe e

4 should" That's a position that we're going to

5 vote on, Is there a notice of appeal in

6 cr Inal cases'?

7 JUS ICE Cr.! ON: Of

8 course. On, GOd jui'isd.lctlon. 'I' t's
9 exactly why I'm raising this s t i on.

10 S ere is
11 that, ju.dge? t ule of evidence?

12 JUS':? E CLI1\ITON': I don't

13 know if it's in the rule here. It's damn sure

lil, in all the case law and eve thing else.
15 MR" BEA Your notice of
16 appeal r that designates the court t t ~lou're.,

17 appealing to as a routine matter.

18 J'USTrCE CLIN'lON: Don t

19 misunderstand I'm not sayi timately, you

20 ow, there might not be something to do

21 here. But all I'm saying is right now at this

:2 2 very moment it raises an alarm and rid like be

23 able to cut the alarm off before we go any

24 farther"
25 . SOULES: content
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1 of notice of appeal in crim 1 cases Is in

2 ij,O smal3. (b) il

3 J'US'l'ICE I1\ITON: at s

4 righ.t. It says notice 111 in t~rlting

5 all like that. But what Itm tryi to tell
6 you is t t either it is still a rule of

7 decision or isn It, and I don It 0"'11 . That the
8 not i ce must speci fy the cour t to i ch you

9 il1.tend to take t ap

10 JUS'1'ICE MCCLOUD: Yeah,

11 because they send 1 ike to our court, Tha t ¡ s

12 the first thing we get in a criminal case is

13 the notice of appeal ch is sent after e

14 t ia1 and physically sent to our court. I

15 mean, we get word that notice of a eal has

16 been filed that they give notice they're

:í 7 going to eal to the 11th Court of Appeals,

18 and that i s en everything starts tIcking as

19 far as the criminal side is concerned.

20 il SOtTLES: then this
21 case goes to the 11 th?

22 ICE ìVICCLOUD: I tgoes
23 to the 11th.

24, il SOULES: It is I guess

25 the legal judgment of this committee and
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1 Justice Clinton that t t case pro bly on

2 that point Is incorrect.

3 ,JUSTICE CLINTO:l\J: I

,4 haven't even ev 1 ewed it. ¡1m not going to

5 say one way or ano er.

6 BE 'I' f 0 rni book

'1 says ere you a1 it.
8 SOULES: t you can

9 s it yet you don't get it,

10 B You may not

11 get it.
1 :2 I T t Ie

13 40(b) does say on there, it sa the clerk of

14 the trial court s 11 note on top of the

15 notice of the appeal t number of the cause

16 and the day itis filed and shall immediately

1'1 send one copy to the clerk of t e 1"0 1a te

18 Court of eals, I mean. as if there is an

19 appropriate court of ap 1 s.

20 JUST! CLI ON: Up until

21 this rule was adopted the opi"iate court

22 was the one designated by the a el1ant.

23 I :r ow.

24 That swhat I i il sayi I J m concerned that

25 maybe that didn i t change, because this is the
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1 clerk of the trial cou t w He i s got to know

2 ere to send it right now.

3 sou s: How many eel

that 51 (e) sha d be changed in a me.nner in

5 response to t Cole case or J' e Kilgarlin1s

6 observatIons or for a ot r l"'eason? :¡10W

7 feel that 51(e) s Id be left alone as

8 it is? That's unan i mous.

9 The unanimous vote of this

10 committee is to leave 5 1 ( c) e xa c t 1 Y as i t

11 is, and the minutes will so reflect

i 2 (At this time there was

13 lunch recess, after w ch time the hearing

14 continued as follows:)
15 , SO C:'¡: Resume, 11

16 r i gh t , Maybe we can do it It li\!O r1 obably

1'1 be easier to get i t h f E'Hi~ e1" 1"e. HoiAi many

i 8 can meet on August the 12th? August the 12th

19 that's not quite 30,

20 I\1R ~ I\1C INS: t day is

21 it?
22 SOU It i S

23 Sa tui"day.

2 4~ S: 01(a y .

25 MR, SOULES: Sa tUl"day,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



169

1 August the 12th. objection to Saturday,

2 ust the 12th?

3 . '1' I L' One day

4, only

5 . SOO One y onl y.

6 Probably one morn! Itls just going to be

1 on t s one topic" It may ta a i 18.

8 11 f I think Justice Hecht m va some

9 o sr ag a. , o y. Saturday. August the 12 th

10 8:30 to 15:30. ~rh.e r e be no objection, that
11 i 11 the date and time of our next

:i :2 meeting,

13 r,et1s see. ty, let's

1 (l jus t lp 52, since that's Hadley's rule and

15 go to 82 and come ba to 5 2 soh e can address
1 t"'. I: t ha t , 82 Hadl you want to make

11 some cornman ts, don i t you, on 52? T t 1 S

18 YOtU' -- isn 1 t at your suggestion?

19 PR ESSOH GAl=( : J: i lì sure

20 I have some comments to make, t'\ha t pa is it
21 on?

22 ~A:fL SOOL dley, it's
23 on 221, d we're told that it i s your
24, suggestion.
'25 PR SSOR EDGAR: 299,a11
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1 right.
2 . SO ES: No" '1' P52.

"

3 . ~iC INS: e 222 is

you r 1 e t t.e r ,

5 MR. SO 299. 52.
6 OF SOR EDGAR: All

7 ¡~J.ght

8 SOULES: ouldn t
9 these all be taken toget I' '?

10 PRO SSOR EDGAl~: T

11 re.al1y ould. Do you want to look at all of

12 them?

13 MR. SOU S: Let s look a,t
14 them together if t relate.
15 PROF SOR EDG All

16 right. Let me back up.

17 SOUL o Get

18 the page numbers, a be we could get
19 our

20 PROF"E OR EDGAR: Let .me

21 make some preliminary statements fIrst, if I

:2 2 might.

23 MR. SOU Okay . Sure .

24 PR ES EDGAR: A t the

25 pellete vocacy Seminar in Corpus Christi
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1 several weeks ago Ric I'd Orsinger made a talk

2 that pointed out snme problems that we fr 1 Y

3 had not considered when we recommended the

4 c es to Rule 299 at we adopted at our

5 last meeting concerning bench tr Is. d in
6 the Dcess of ta Ing -- t n at t bar

7 convention I went Ric dla office a

8 visited with him; it 1s as a result of

9 that meeting wit him tha t we reconu1ti.ended tha t

10 the Ie 299 might be c nged a little bit and

11 that we inclu a new Rule 299(a). 'That also

12 re i res the t we do some i i th 3. e

13 Rule 52, so you need to look at all three of

14 them a t the same t fme. nd because of t
15 short time fuse under which we were work1 I

16 s1 Iy went by your office and left these for

1'1 Holly to include in our agenda.

18 No , after rive said that

19 let me say t t I really haven i ~ had a chance

20 to thînk about em since that time but so

21 let IS just start with Rule 299 and 299(8).

22 so S.. " J\lI right.
23 The pages on these, you need to put one mark

24 in 342 and one mark in at 221. e l'

25 Rule is on 221, and the Rules of Civil
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'I
.L Procedure are on pages 342 through 345. 342 t

2 page 34,2 and page 221,

3 PROFJ:iSSOR EDGAR: o

.1, Part of the problem that confronts

5 lawyers ho engage in bench trials. this
6 ce:t1tain involves most 18 rs involved in

7 domestic cases, are the t es of situations

8 ere t trial ju e somet e includes

9 findings of fact in the jud ent f those

10 findings of fact m conflict with or be

11 se rate and distinct from fi lngs of fact
12 ich ai:'e in B convent 10nal find! s of ct
13 under Rule 297 through 299, and at Rules 299

Ule as e see here on page 342 a 299(a) on ge

15 34.4" do is att t to deal with that problem.

16 299 ovides t t if we

17 have a tiiation :in 1cb no element of a

18 ound 0 f recovery or de fense has been

19 included in findings of fact, for example, t

20 judgment may not be supported on a by a

21 presumption of findi upon ground of

22 recovery or defense no element of which has

23 been included in the findi s of fact ¡ but

24 en one or more elements has been found so

25 and so and so forth which kind of tracks our
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1 jury trial rules, and so we've felt that that

2 needed to be included to make it clear t

3 you ai'e pretty 11 ti"acking e same .impl i ed

:1: i nd i rule t t we have in jury trial.

5 All right" th.is is

6 simply a matter of 110sphy i Ric rd and

7 I agreed upon, and others here might disagree;

8 and this is Rule 299 (8) . i' f? "
J. .1 i s of fact

9 and conclusions of law shall be filed i the

10 clerk as 8 document or documents s arate and

11 apai't fi'om t j uagmen t . Upon a sal if there

12 Is a. conflIct ween the judgment any

13 findings of fact and conclusions of law, the

14 findings and conclusions ill control.u

15 'II re are some

16 interme ate a 11ate court cislons which

1'7 conflict i one another on a t ground The

18 reason for that is that ar Rule 306 or

i 9 306(a) -- I've forgotten ich -- up ul1.til
20 about 10 years ago there was a reference in
21 those rules to findings of fact, a it
22 literally said that the j gmen t should be

23 supported among other things, findings of

2 fact, Some of the intermediate courts even

25 though that term was excised from the rules
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1 ' several years ago continue to recognize that
2 f IDdings of fact in the judgment ma control
3 over f in din 9 s of fact w hI c 11 are 11 n d e r - - ich

¿l have been f 11 ad unde r Ie 297 and 299,

5 conflicts in some cases; and one of the

6 purposes of 299 (a) 1s to at tempt to imlnate

'7 that conflict among the decisions.

8 STICE MCCLOUD: I have

9 one question as far as the la uage. You

i 0 know, immedia t y it bot me en you. sa')7,

11 Dupon appeal if there's a conflict between the

12 j udgmen t as 0 osed to sayl l1a. conflict

13 between findlngs of fact conclusions of

14 law contained in the jud ant." If I just

15 pi c d t t up and I said "jf there's a

16 conflict between a judgment, findings of fact

1'1 and conclusions of laltJ,1I that the :f.indings of
18 fact a conclusions of law would control.
19 MR. SOU s: For all
20 things. Not just on appeal.

21 JUSTICE DUD: at
22 n,1Quld bother me. T fact 299(a) and 299, of

23 co u r s e, is tal king a b 0 u t, s t r i c t 1 you t

2",¡i findings of fact someone reading t t may not

25 not know that you i re talking about that
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1

2

3

4

particular trial judge who i roperly in

opinion puts his f1 Ings of fact in the

judgment. You see, itis separate and apart

from the judgment That bothers me.
5 PROFESSOR EDGAR: Conflict
6

7

8

9

10

11

12

13

14

15

16

17

1 a

19

20

21

22

23

24

25

between find! s contained in the j ent a

a findings of fact and conclusions f

.JUS CE

thi we

e f

just wouldn i t want

of fact and that conflict

may not even

t t t :f i i of

not

the trai
jud ent

letter
is

writ

know,

Trial j
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1 actual written opinion.

2 JUSTICE CLOUD = a

3 judge on the Cour t of Appeals I know this,

4, Da\rld: have taken the posi tl on if the tria 1
5 judge has written you a letter t t has

6 severa 1 ngs in it, 1íïe d e it, If
7 1 t' s not in a finding of fact, proper finding
8 of fact, and there are some cases that say you

9 can make those findings in the jud nt, 'but

10 just if there is a letter it 11lay not

11 r i gh t , t I know through the rs
:t 2 histoi"'ica.l1y we just said, "That's not a

13 f of fact ~ That's a letter. e may

14 change, t~le don i t kno II

15 But I see hat you re

16 s lng You i re saying if that dge puts

17 findings of fact in a judgment, then you

18 want ~-- I can t 1m lne one doing it both

19

20 MR. EDGARD: Strange

21 enough, those th s do ppen once in a

22 i 1 e,

23 J'US MCCLOUD: In

24 saying if he's got findings of fact in his

25 judgment and he's properly filed findings of
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:i fact under the rule, then those findings of

:2 fact under the rule control.

3 PROFESSOH EDG Tha t '¡\las

4, the phi 10$0 I ested included in
~.,) 299(a) .

6 JUST I MCCLOUD: It
7 not be a problem. It just bothered me n I
Ei first BéH\1 It en 1 t said the judgment

9 find i of fact ould control over a

10 j 1.1dgmen t . It bo t red me technically

11 hypothetically,
12 D: indi s of

13 fact and conclusions of law made the

i 1"e t of t party or this -- some of them

15 just file everything in there

us p ES G :£'ha tis

17 r i gh t . And that's exactly at w'1e i re trying

18 to sa,y t t ere a par goes thro the

19 ocess of havi the court reei te findings of
20 fac t a conclusions of law, then those

21 findings of fact a conclusions or law ill

:2 :2 contain
23 over -- control over thing t tis contrai"y

24. to that judgment.

25 MR. SOUL Can we
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1 discuss that right there? As far as I'm

2 aware f tha t would the only places in the

3 rules where if something outsi the trial
4 court i S judgment controls t judgm.ent iand.

5 3udge Casseb has probably been on the tr la1
6 bench a,smu as else in is room

'1 and it was my understanding that the judgment

8 was the termination of the trial the trial
9 judge, and that judgment controls

10 inconsistencies else ere in the record and

11 that doesn 1 t mean there's not error in the

12 record, but that the judgment should control

13 and not the findings a conclusions en

14 ey're in conflict. And I thi t t 1 s the

15 thres old problem i me YJi th this, ich

16 does contx'ol and though. t 'I: j udglllen t ~~las

:I 7 the most controlling instrument in the trial

18 court process"

19 PROF'ESSOR G I f you,

20 ad that phIlosophy then~ then if findings

21 of fact can be contained in the judgment . '"or 11

2 2 there are conflicts be en the findings
23 contained in the jud.gm~nt and those that are

24 indiv1dually contained in the record where

25 are you? You Ive got to have -- I mean --
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1 MR. SOUr. One of them

:2 has got to control.

3 Pt(OFESSOR EDGAR: i:iha t s

4. the pU1.:pose of' vi ng f i i s of fact and

5 conclusions of law if they i re not going to
6 control over something at's contrary

7 some'iJhere else?

8 MR. SOU S at's the

9 purpose of having a judgment if it's not go1

10 to control?

:t 1 J'US'lICE rllCCLOUD: Bu. t

12 t e thin are not posed to be in the

13 j grrient.

1. MIL'1'I :l. : n let IS

15 put that statement in t t a judgment should

:t 6 not con f i £Is of fact cone 1 us ions

1 '1' of law R

18 PR01:"'ESSOR G t s

19 what the first sentence says, Harry~

20 MR. SOULES: T s is the

21 penal ty for doing something wrong.

:2 2 JUS'lI CLOUD: Yeah"

23 MR, SOULES: Your judgment

2 doesn i t control.

25 J'USTICE MCCLOUD: ¡1m not
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1 sayIng it's rong, but I mean, you have a

2 tt,hole procedure for making findings of fact
3 and conclusions of law, and obviously i th

4, that ocedure that cont la,tes that you

5 don1t put all of those things in the

6 j udginen t 'rhe j ant is just so and so wins

7 hOli\1 much oney, and out here Iim going to set
a out y all of these f dings. I may have

9 many, ma of them., they really ouldn't
10 be in the judgment 0 IVIos t j ents, and I've

11 seen it and pI' bly did it, but most times

12 'en ~iou f i a tri court putting findi
13 of fact in the judgment, they would be very

14 f 1:);'1 . u may f i four or five lIttle things,

15 but I i ve never yet seen a judge who would do

16 it both b¥ '""" ei But you l~ e tell! me it does

1 ~1 ha en, and I can see it does en, you i ve

18 got a oblem. And I agree that findings of

19 fact and conclusions of law ought to prevail

20 as to the findings of fact t t might be in

21 the j ud ent, not the judgment 1 tsel f insofar
:2 2 as t the court who rules for and anything

23 like thatft

24 MR, SOU Is .: t
25 analagous to like a jury verdict, if the judge
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1 !' e c i t e sin his j u d 9 men t t 11 e j u !' Y que $ t 1 on san d

2 answers and does that wrong, the verdict stiii

:3 controls?
4 J'U ieE MCCLOUD t I f d sure

5 thi so

6 MR. SOULES Is that an

'1 analagous situation? ybe t t is the case.

8 I don i t ow" I 1m t 1ng to get t 11" thought

9 in thought process,
10 'rICE CLOUD: I thi

11 what we i re trying to do re is just to take

12 care of that s i tUBt Ion t t should never come

13 up, but if it does, t n we d o¡,'1 that if he

1,(1, f i 1 ad e proper findings of fact a

15 conclusions of law you must base your theory

16 of recovery upon those f dl s t t ai"e found

1 '1 properly at the est of the party it seems

18 tome.
19 BE D: Luke, I think

20 you can ignore the findings of fact in the

21 judgment.

22 JUS'l'ICE MCC UD: I used

23 to thi that, but you can t.

24 ,JUDG): B l-(D: o riAJise

25 that part of jud ant you i re going to enforce
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1 the c.ontrol g

2 , SOUI..ES: 11, let's
3 rewrite the second sentence. Should the

4, sentence be in 299(a) or 299? It doesn It h.ave

5 anything to do ith f.ili
6 OFESS G It
7 doesn i t anythi to do with 299 e1 er"

8 JUSTICE CASS It sui'e

9 doesn't.
10 PROFESSOll EDG I

11 scratched he and tried to figure out

12 ether :( could t e1 er one of t se in one

13 or the other rul 1ng8, but th really donlt

1 seem to fit an ere else, because - and we

15 now have the amended, the rules hieh e

1,'_ I: passed at our last meetlng, 'lhey're in here

17 so:me~Jhere . Just a minute. I Sat'l them

18 earlier. Beginning on ge 69" u see, Rule

19 296 deals wi th requests for findings. :r~ule

20 29'1 is e tiine to file. 298 are ltional
21 Ol amended findings. and t n we have Rule 299

22 ieh are omitted findings, I1ln open to

23 suggestion.
24 JUS CE r"iCCLO Let me

25 make another point here that bothers me a
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1 little bit. :r ink tAihat elre dealing with

2 here in 299 is this whole body of iaw that we

:3 have once you get into the area of findings of

4 fa,ct ere, know, can onl y recover

5 upon the t ory tha t e i th your

6 findings and things of is nature

7 I know ellate court

8 I don't thi the a 1. te cour-t is b by

9 the court's conclusions of law. In ot 1:'

10 words, even if the court fai Is to find a

11 conclusion of law or the court makes some sort

1 :2 of improper conclusion of la , t the find g

13 of fact is very significant as far as the

1 appellate level is concern ,Of a even if the

15 f i of fact is impro rly designated as a

16 conclusion of law if it s truly a finding of

1 '1 fact"
18 o s EDG Rule 299

19 contains only the finding of fact"
20 ~JUs'rICE CLOUD t I
21 Wé'\S th1 i n g about 1 s in this 299 ( a ) ei'e you

22 sa Y' l II Upon ea 1 if ere's 8 conflict
23 be- een t j gment and any findings of fact

24 and conclusions of 18 n off the top of

25 head, but I'm wondering if it would be just as
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1 effective to s if on appeal if there i 8 a
2 conflict between fi 1ng8 of fact e

3 j gment and any findings of fact made. It
4, oasn Its on the record t conclu one of

5 1a part Is what 11m saying.

6 PROFESS I don i t

7 have a problelì1 li'dth t t personally j

B again., I in ving to r y upon e fairly

9 extensive conversation I ith Orsinger,

10 and for some reason I feel that we concluded

11 that that should in there, a1 thou :r

12 certainly ree i th at you sald. Here

13 we i re talking about ether or not there is a

14 conflict, not ther the a el1ate court can

15 overturn a conclusion of law j ch it
16 certainly has the power to do, but ether or

17 not t re is a conflïct be een a conclusion

18 of law t is contained in t j udgrnen t and a.

19 conclusion of law thatls contained in the

20 conclusion of law, Which wi 11 cont 01?

21 t tis what this is rected to rather than

22 the appellate review of those matters.

:2 3 J'USTICE MCCLOUD: I don t

24, think a conclusion of 1a makes t t much

25 difference. I hadn! t thought about thl s, but
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1 it seems to me a conclusion of law Is out

2 there and it enables the trial judge to render

3 a jud ent for a certain party, and I think

the la1i1 18 t t that tria 1 judge can

5 completely miss the conclusion of law, but if

6 he d f i i of fact ich will s ort the

'1 judgme for plaintiff Dr a j nt fOl~ the

8 de fendant even t ugh has incorrect used

9 a conclusions of law, I think it's all right,

10 and I'rn just onder Ing how a 11 that f 1 ts into

11 thls~

12 But I see at you1re

13 concerned about, and t t is the judge who

14 does put t 0 sets of findings of fact out

15 the ref at are you going to do, because the

16 judgment it has to be su orted. 'lhe

17 theory of recovery has to be su rted by

18 findings. You have go t to use one or the

19 other, and t you're say1ng 1s, II at if
20 t i re inconsistent?"

21 IN'S: I f you

22 re-dr t t sentence, since you1rs talking

23 ab 0 u t you're 0 iously trying to il e

2 reference to the first part, But lf you say

25 that if there is conflict between ff ings of
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1 fact inserted in the judgment in violation of

2 t eceding sentence and s rately filed
3 finding of fact a conclusions of law, then

4, the s arately filed finding will be deemed

5 controlling for appella poses, for
6 el1ate i~eview poses.

7 Number one, taking out the

8 issue of ether' itis pIle Ie for other

9 pose f such as you ow, go out and say,
10 "Well. I can execute because this -- just for

11 reviewing purposes. n secondly, III t nk

12 1 tis the conflict between a finding of fact,
13 atever that is, and then t t --

14 conce able other findi íilhether it is

15 labeled a finding of fact or conclusion of

16 1a , In other words you denit have to put
17 findings of fact and conclusions as co emning

18 those in the judgment. e only thing really
19 condemned is the findings of fact.

20 PROFESSOR GAl?i: Tha tis

21 at 3ust ice McCloud was saying.

22 Me NS: Can i t you do

23 it that llcfay? I mean, cause. you i re making

2il clear that t you i re trying tol 1m! t this to
25 is situations where the judge hasn't done what
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1 he was supposed to do.

2 PROFESSOFt EDGAR: True.

3 MR MCMAINS: Does t t

,4 solve it?
5 p OR G es.
6 ain, the only reservation I have 18 that I

7 reme er we deliberated to some extent in his
8 office about this very matter, a he

9 cODvl need me t t r ps conclusions of1aw

10 should be inserted; I lìl so!' y. I can f t
11 l"ecal1 the sf. for that discussion.

12 MR, CMAI But itls not

13 a co 11 c t between the judgment. It's a.

:lil conflict between find! 8 contained in the

1 (i judgment. They e not s s to be there

16 You i r8 not really talking about the conflict

17 between the judgment. You i re talk about it
18 bet een findings contained t jUdgmen t "

19 OFESSOR. EDGL'lR T t
20 p01nt is well t en. I think tha tIs agreed on

21 t t.
22 3US'lICE IvlCCLOUl): tis
23 real j ortant.
24, PROF S ED t'le i ve

25 agreed on that" And since I can It defend the

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE .AUSTIN, TEXAS 78705 "512/452.0009



188

1 insertion of the conclusions of law

2 .:nj ICE MCCLOUD 3ust

:3 leave them in there I don l t think it does
4 harm all. e it's e right thing.

5 . BECI(: I:l 'you have an
11'I: agreed rty on a eal. I mean. you '\,1e to

7 have some basis for appeal. ich conclusion

8 of la do they attach on eal, t one in

9 the findings of fact and conclusions of law or

10 the one in t ,judgment? i"ea.son YO'Ll an t

11 that in there is so the practitioner knows

12 t they're going to attack.

13 PROFESSOR EDG '1'ha t s

1 4, r i gh t . t th.e estlon is, should you put

15 cone ions of la\Jl?
16 MR. BECI(: Yíiel3. i. you 1 J be

1'1 attacking conclusions of law as ell as the

18 findings of fact in some instances

19 J'USTICE Mccr..OUD: '1'he

20 judge i£ he has put it in his nt, then

21 he's probably got fin s of fact and

22 conclusions of law, a I t obably the
23 right thing to do is leave both findi s of

24 fact and conclusions of law in there make

25 sure we are talking about findings within the
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1 judgment, I wouldn i t want to get into the
2 position to that a conclusion of law might

3 some way conflict with a judgment ¡ that a

4 conclusiOn of law ould preva! i over the
5 j udgmen t . That's the only 1

6 p ss G I look

7 at the j 611 t as o ~'lins and at relief is

8 to g'i"snted"

9 MR. SOULES: t l S t i"ue "

10 F'E:SS EDGAR: l\nd the
11 find i s of fact and conclusions of seem

12 to tr.ack t Ie 1 bases upon which t

13 judgment from the trial court, so that really

VI, doesn it bother me very much"

15 JU ie LOUD: It onl'ý

16 becomes important in one sense, and that is

17 unless there are sufficient findings on a

18 au 1cient theo to support that jud n t ¡

19 then the l1ant can reverse it. T tl S

20 only reason it becomes i oi"tant, tha t has
21 to do with fi gs of fact and not

22 conclusions of law, but I ink I d leave them

23 both in there, because if the judge then

2 youli~e tel11 t appe 11 an t and the r t ï. es

25 that 1 f both of them are out here or either
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1 one out here in the judgment and he later

2 files proper findings of fact and conclusions

3 of law, e need to only have one se~, and so

4 we Y re going to go with the set that pI' el~ 1 Y

5 finds accord to 297 , urge on appeal, not to

(5 argue conclusions of law evidence.

7 pnOFESSOR R I 1m

6 ti"yi to pick up t sty said a minute

9 ago " And as I reconstruct 1t this last

10 sentence of 299(a), and we're not ~- ~lhere ir,¡e

11 t it 1s another issue. But "If there is

12 conflict between findings of fact contained in

13 the judgment and any f i ings of fact and

14 conclusions of 1a , the fi i ngs and

15 conclusions will control for appel te
16 Y'poses.(g Ii Is that?

11 . MCMAI s.
18 JUDGE B \1'01 un tar'y

t 9 findings of fact and conclusions lav\l, 01'

20 only those that are mandated by request?

21 PR SSOR ED R: 11

22 JUDGE RD SOMe judges
23 will file findings of fact and conclusions of

:2 la.w \ldthout bei forced to do so.
25 PR01"ESSOR EDGA.R: Is t ha t
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1 r 19h t?

2 3UDGE B D: Some judges

3 voluntarily find find! s of fact and

4 conclusions of law, l' stion is are
5 ones t t aJ:'e Ina ated est or where the

6 ju e just files it? And some t iroes t
7 letters in there that could construe to
8 findings of fact and conclusions of law.

9 PRO SSOR EDG).~R be

10 I m \j,lrong" I don1t thlnl( t t letters t t

11 happen to wind up in the record e any part
12 of t jud ent or thi e ef and I think

13 they i re complete surplus and ought to be

14 d1si'egax'ded. But if the court goes t ough

15 the formality of filing findings and

16 conclusions even though not vina been..,/ìl

17 requested to do so a they i re f iIed among the

18 a. s a.s such. rim not -- Iwculd s pose

19 they should be given the same respect and

20 . Ie 1 deference as those that had been

21 requested a litigant.,
22 Jus!'r lJICCLOUD I i"ïOuld

2 :3 th k so.

:2 4 PROI?ESSOR GA.H: We

25 havenJ t purported to dea 1 t"'n the t . ! don i t
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:l guess we could deal with every conceivable --

2 JUDGE B D: 11, I've
:3 got one right now ere ey filed a letter
4. and informal request for f 10d1 s of fact and

5 cone sions of law, and theyire different from

6 the letter he rote.

7 PROF sor~ ED It:

8 don t we if that is 0 f suf f Ie ient concern to

9 the Co:in1l1 t tee, don! t v~e refer t n to
10 findings of fact a conclns ns of law filed
11 pursuant to Rule 296,

12 ¡in:; ø BECK: I don t 1

i :3 you ou t to make th initial distinction,

14 cause suppose you have ones tha tare

15 voluntarily the :judge ~ You Ire creat ing a

16 whole new set of problems.

l1 PROIìESSOl~ EDG I! m

18 try 1 n 9 tot a 1 k a bout 1 e t te r s ~ Igu e s s .

19 MR. B K: Letters
20 '1' IììfDALL: Those ï~lOUld

21 predate the jud t generaJ..1y Can you ma

22 a distinction between the ones t t are made

23 before and after the signing of the judgment.

24 because you raa,y e verbal rules from the

25 bench, letters, docket sheets?
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1 PRO SOREDG Ha.!'

2 isn't here right now, t you deal in this

3 area a. lot, Try and help us here.
.4. I LL: at's t
5 I i m say i Anyth1 that p dates the

6 signing of the ju ment is controlled by the

'1 d t, Anything after the signing of the

8 jud entin the event of an inconsistency be

9 l'uled control of e ju.d ent.

10 PRO R EJJ

:11 Certainly a 1 et ter contained in the conI't
12 pa, :rs even tho it preda. tes e j udgmen t

13 shouldn 1 t control

1 "TIND I, thIn,g

15 edating the judgment is controlled the

17

"ud ent , nything s igned b)r t judge after.J

the jud ent should govern in the even t of an

16

18 inconsistency ether it's voluntary like Pat

19 said I can i t foresee that in county, but

20 maybe j t does.

21 HO LE r~iv e, I
2 :2 don't think we can ever qualify or 1 it or

23 contain the judgment. The judgmen tis the

2 order of the court, and that s it period

25 JUDGE CJ.SSEB: t.'Jhy are lAle
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1 worrying about changing 299 and 2987 Tha tIs

2 to make it fit into T 52? Is this at it
3 .1 s 7 Is that the reason for it?

4. " SOULES rim no t

5 SUI'S. ve got -- I see a problem hers that

6 I don it think. ~¡e inte ed. Under Ie 297

7 298, un I' 298 e VB got a situatIon where a

8 j ge can ma f i ings of fact and

9 conclusions of law within so roa ys of a

10 reques t, bu tit dossn t say t thoss e to

11 be ounded on a 1~ est. d 297 though the

12 way we i ve got it x'itten, .we say, 11 en a

13 timely request is filed" and so forth. I

14, think. that prohablyneedsto be fixed. I:ë a

15 judge can voluntarily make findings, he

16 doeen i t have to do t after a re est is

17 filed And initial findings of fact and

18 conclusions of law our rules as th 're now

19 i~¡rittsn -,,-

20 JUS'1'ICE MCCLOUD: Luke,

21 297 orders the judge to do 1 t, He's required
2 :2 to do it under 297. t s not to s

23 couldn t voluntarily do it,

24 ~,n~" s ere does 1 t

25 say that, though?
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:i JUSTICE MCCLOUD: It says,

:2
nwhen demand is ma therefor ii

3 Mll, SOULES: t I 1m

talki about dol on 70 is sti"ike Ii n

5 a t 1 Y request is f i led ,n just start

(5 i "the court shall make and file its

7 f indlngs of fact conclusions of law within

8 20 ys after a timely request is filed.ß If
9 he makes them volun rily he's goi to make

10 them li\:iithin t t time" I f no i' es tis

11 filed, it's within that n r of days"

12 because that s the Ian ~íe that e ve in
13 :2 9 B, Ii The C ou r t s h a 1 i e and f i 1 e

1 ltional or amended find! s ithin. 10

15 d s i' II don1t predicate e initial
i 6 f lnCl s on a request being filed Just give

1. 7 the tim€L He's got to do it i thin a number

18 of d

19 PR E R G n~~it n

20 2 0 day s aft era t i m e 1 y r e qu est i s f i led. n

21 MR. SOUL Yes. n

22 Court shall make and file its find gs," that

23 helps the language of 297, 298 fit volunta

:2 flndings.
25 J"USTICE CLOUD Wle i re
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1 moving a little fast I'lS" I t'Hlnt to be

2 su.re. In other ~"Ìords p experience has been

3 t t maybe ~ i VB seeD one t lme in 27 years

where a judgé has valuntarily filed findings

5 of fact. I sat as a trIal judge for a number

6 of and I II ç"toi to tell you that would

'1 have been absol ely the last think I would

8 have ever done, and I don t ow in

9 other ords, I don ¡ t wan t us to mess all g0.1

10 th.lS up to ta care of a problem t t may not

11 exist.
12 ~ SO s: is doeSD t

13 ch e the meaning of 297(a)

14 J'US ICE CIiOUD: All

15 r 1 gh t . 297, of course, Is down there for the

16 vi:n:"y specific pose of re iring that trial
:i '1 judge, that reluctant trial judge as I was,

18 requiring me to file those, because I can st
19 rule for so so, but now all of a s n

20 that appellant is going to "1,11 right.

21 Ilm going to tie you to a theory now. II in

22 going to go in there and find ose thi s,
23 and I i 11 have something to argue on appeal, n
24 and he can.

25 Of course, the a ellee
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~
-l doesn i t ever want any findings of fact or

2 conclusions of law and the a ellant

3 frequently dOBao t re est them, but if

does 1: est them timely, then these rules say

5 that trial judge has got to comply with t .

6 MR. SOULES: This dOBsD i t

7 c £le that
8 JUSi1rCE MCCJ:lOUD: 'l'h i s

9 doesn ¡ t ch e 1 t . T tIs t ma.in problem.

10 Tha t ¡ s the main thi \Are ¥'1ant to e is ve

11 a handle on the trIal judge o doesn it file

12 them when timely request

13 I\'IR. SOUT..ES: To force them

14, to be done wi thin a period of time"

15 J'nSTICE M llonD: Correct"

16 PROFESSOR G All

17 r 5. gh t " Now, welre going to change then 297(a)

18 on 70 to read (aj l II court s 1 make

19 and file its findings of fact conclusions
20 0):: léul 20 da after a timely r at is
21 f11ed.ii

22 SOULES: T tis r1 t "

23 Oli'E OR EDGA:tt: 'lhatls
24 correct. Okay, now, we are g01 to lea,ve 299

25 on page 342 as 1 tis recommended, or I 1m
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1 trying to figuring out ere lPJe are

2 MR. SOULES: IS l'\1hat

3 is proposed ¡ yes q

ESSOR EDGAR: All

5 l"lght " Then I gather the sentiment e then

~.I) is to leave this last sentwnce of 299(8), t

7 new rule to read, n If there is a con f 11 e t

8 between findings of fact contained in the

9 jud nt and findings of fact and

10 conclusions of law, the findings and

11 conclusions if there is contI let between

12 find 1 s of fact contained in the ju t in

13 violation of this rule and findings of

1 fact and conclusions of law. the findings and

15 conclusions will control for appellate

16 pu oses & Ii

1'1 MR. SOULES: I thi t t
18 gets the general concept, but let me ask

19 thIs Shouldn't we say en? ve been

20 trying to use II en n inst €lad of n ere" or

21 "if 
II in most texts. n there is a conflict

22 bet Ben finding of fact contained in the

23 j msnt and findi of fact, II I thi at
24 should. could say findings of fact m

25 purSl1ant to Ie 297 and 298, because a t .~
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1 you've got to say t ki s of f ings of
:2 fact the second t are. ey i re not in the
3 judgmen t , ere are they, 297, 298 findings?

f?4eani either the original ndlngs or.

5 additional findings,
6 I t h 1 n k the con c 1 us ion S 0 f

7 law part ought to come out I t if you've

a got a conclusion of la outside e j en t,

9 the jud en t does cone 1 ude , so e re

10 really only talking ahout fact d agreement.

11 fact fi i d1sagreement, t t t ne s to

12 be debated r m just runni tlu'ough tare
:t 3 my reactions to this sentence. ,1- that IS 8.11

1 of thein, Ii Yftrh e n ere is conflict between

i 5 findings of fact contained in the judgment and

16 any findings of fact made suan t to Ie 297

1 '1 and 298, the findin Ii __

18 OFESSOH EDGAR: Latte!'

19 f inc1ings.

20 MR, SOULES: ~- "the Rule

21 297 and 298 findings will control for

22 a el1ate pu osee,

23 p ESSOR EDGAH: You

2,4, could s the latter f ding rather than

25 having to re at 297 and 298.
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1 MR. SOU S: I don i t knot~

2 ch comes first in time a et t t
3 might be the way that ought to be constru

4. I don i t know.

I~o . 'ri I think ths.t
6 latter findings.

7 . SOU S 'the latter

B findings,
9 . TINDALL: So if veu~~,

10 have these letters that predate it, anything

11 1 ì ke tha t .i t 111 be clear yonlre only tal ng

12 about mat tel'S after the j gment A

:t 3 MR, SOULES: So if the

14 judgment contains f indi slater p t e

15 Rule 297 and 298 f ng8 in t e, the

16 d ant findi ,,"ould control?

17 TINDALL olutely,
18 T tis the last act that we know,

19 .1US'lICE CLOUD: :r think
20 a real good way to do this if welre really

21 into this is just not f i in of fact or

:2 :2 conclusions of law found in t judgment just
2 ~~ don i t mean anything. Just say something 11

:2 "The Court shall not make findings of fact and

:2 5 conclusions of law in the judgment "
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:i PROFESSOR DORS.ANEO I

2 agree i th t t l because I think thing
3 else, then you i 1"8 just doing (c).

4. JUSTICE MCCLOUD I don t

5 know ere you end it.
6 JUSTICE CLO then

'1 i Æ: the judge did do it and then he la.ter caine1.

along and e f ind.i s of fae , t n e

Court auld look at that a. nd. s tl 1 1 ,

8

9

10 you're directed not to ve found those in the

i 1 jud ent and you have subse ently oper 1 y

12 foLl fin din g e of fa e t ê\ln d con c 1 u e ion s of

13 1 a\'i. refore, the latter ill prevail."

14 You don't thi the Court ould do t t?

15 SOUL S: :r thl
16 judge the way you ve got the rl t about

17 waiver all the time I thi if the findl s of

18 fact are in the judgment a nobody c 1a1ne

19 that they i re going to control on a eal.
20 re not going to be nullities.

21 J'US'lICE CLOUD: ey ax'

22 rlght nOtL

23 . SOULES: 'lhey i 1"e not

2 4. going 0 be ignored on appeal,

25 PROl1"'ES$OR EDGAR: LUll:e, tl'ie
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1 are just talking about wbere there are

2 findings of fact and conclusions of law. If
3 no findings or conclusions have n re ested

4. in t s, theI'l the jud t t e ~J e I" i t .l.' e c i t e s

5 is the jud nt whether it contains findings

6 of fact, contains conclusions of law, en ~'\e

7 don i t have t s obIem, I tis on). en

8 there1s a conflict.
9 . SOUL at i S

10 r j gh t . But not what was be! said re, that

11. e're just going to s II 11, if you f i
1.2 facts in the judgment th d.on't count for
13 a thing.a That was something that followed

1 up, and that's t I was tryl to react to.,
15 JUSTICE MeCLOUD: There's

16 no provision for it. provisions are if
17 you want findings of fact, you i re supposed to

18 go to 297 You re supposed to a

:19 i"e est. It's s posed to be a separate

20 lnsti."'ument, have got all the rules for * ,;i l ,

21 and then we i re saying, h, but those trial
22 judges are not gol to do it that and so

23 we i re going to have another procedure down

24 here to ta care of all the trial judges who

25 don 1 t read the rule and don't do t t t
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1 i..'ia ~'1'" a

2 l\Ht, SOU Try this:
3 Start this rule wi th this sentence: II Findings

4 of fact shall not be recited in a judgment, n

5 just say it.
6 TICE CLOUD: eah

7 , SOULES: e second

8 sentence, II en there is a conflict en

9 findings of fact recited in a j en t II

10 PROIPESSOr'( EnG In

11 violation of the rule.
12 JìJSTICE CLOUD: I think

13 you i re getting :t t111 we i re solving the

14 roblem ø I th trial j es i 1

15 MR. SOULES: In violation

16 of this rU.J.fL

17 PROFESSOR EDGAR Did you

18 s II enll or lIif!'?
19 SOU:r.ES II en. II

20 PRO SSOR EDG I i d say

21 n if D because you don i t want to say -- you Ire

22 assuming there s going to be.
i

23 . SOULES "If thei"e is

24 conflict bet en findings of fact recited in

2 5 a judgment in violation of this rule and any
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1 findings of fact made pursuant to Rule 297 and

2 298, the Rule 297 and 298 findings will

3 control for appellate purposesR And I i d 1 j ke

4 to move e first sentence that you've got

5 here in 299(a) to a different place." 'r'hs t

6 ~would all re Is, and we could rename

'1 this BOUlet else,
8 .1U ICE CLOUD Let me

9 tell you really I do not like fin s in

10 the j gment. and I i ve thought about it for a

11 long time, is fre ently itis not well thought

12 out Sometimes the attorney the inn1ng sid.e

13 haen i t rea l1y 00 ed at it that closely, and
1 t judge or someone may just put in a couple

15 of f,1nd1ng5; nd you' vegotanother rule in
16 this ole iness of findings of fact and

1'7 conclusions of law, and that is t t t ha t

18 judament has to rest u"on tho-..~ ....... ~ :r lnd1 s. And

19 if there is no finding 1ch s orts that

20 theory of recovery. then that judgment can be

21 reversed.
2 :2 .so if you e got a

23 sloppily done find! , one or two little

24 ndl ngs up ere and it may not suffice to

25 support a theory of recovery, you could have a

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE 'AUSTIN, TEXAS 78705 "512/452-0009



205

1 problem. And that IS alway. bugged me, because

2 you might have a couple of f i i s in a

3 judgment and somebody say, " 11, t tIs the

4 findings of fact." T t IS fine and dandy if

5 he has enough f indi to support a theory of

6 J:"ecovery.

7 , SOULES: Let me run it

8 by. .,. ,ii
.J~ ì e say Rule 299(a) and the caption

9 Jlindi s of ct Not to be Reel ted a

10 Jud ent, that's the caption, and then the

11 first sentence says, "Findings of fact s 11

12 not be recited in a j gment. n The second

13 sentence. "If there is a conflict t1illeen

1 findings of fact recited in a jud eDt in

15 violation of this rule a f i i s 0 f fa c t

i 6 made pursuant to 1 e 297 and 298 n --

17 . 'lIl\rDJ:LL: Su equent

18 to the ,judgment

19 , SOULES: 1110 , !IRule

20 297 and 298 findings 11 control for
21 appellate purposes. n at's the ole thing.

:2 2 It doesn t make any difference when the 297

2 :3 and 298 --
24 MR" 1.' I:I:: I: e

:2 5 c g'e --
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1 . SOULES: 3us t a

:2 second 0 I'LL give you a chance to talk. But

3 I' II telling you t I' III tt.i on the t Ie

4 is i. t d.oesn~t difference en they i :re

5 made, If they're made under 297 and 298, they

6 control because the j ent .is not s osed

"1 to have anything in there a y.
8 MR TI at is
9 going to keep you from argui t t the letten"

:I 0 the judge sent out was not his finding of fac~

11 and conclusions of law, the letter to the

12 1 er Is t his rUling is if you don't m

13 l' ,~- i. subsequent in time f because there 1 saIl

1 that Ie body of case law that anything he

15 does and if he puts his name on the judgment

16 is s sumed into the judgment, and if you

1. '7 donit make it clear at the findings of fact

18 that you want to control the j nt are the

19 ones made eu e ent in time l I think you i re
20 just inviting

21 o s BDG t the

:2 :2 requests aren1t made 1n the 20-day date. The

23 judgment is s1 ed. Look under 297.

:2 . TI LL I unders tand

25 that.
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1 MR SOULES: NOt.I1, that's

2 something that I had not tuned in on until

3 right now because Ilve been listenIng to these

other things 0 point in time ith 297

5 298 fl 1ng8 would occur if they are to be

6 eleva d to control the jud t . Sho d it
7 be -,- ould the point in time be only if

8 they re made a f tar j ment that they

9 control?
10 'lr 111:, L : Sure ~

11 US: Harry sa,

12 yeEL Anyone have a contrary view?

13 :PROFESS nORSAN'EO: T

14 problem that you QuId run i 0, a.s you C8.ß

15 see, you start i th on.e ju ent and then end

16 ith a different judgment, and r1m nd of

17 inclined to thi that e findings ould

18 control ther they i :i:'e fore 0 after that

19 judgment if they're really fi ings of fact
20 that are in a document rate and apart from

21 the judgment, that at least if it's

22 MR. SO s If yo ui r e

23 analogizing to a jury verdict ich fInds the

24 facts in a jury case, the conclusions that the

25 findings of fact by the judge are the findings
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1 of fact in a non-jury case, then the judge

2 enters a. jtl ent re rs a judgment based on

3 '8 facts found the jury in a ance

4, rendition of that judgment, and I suppose jf

5 your ound fa c advance of -- in a non- ry

6 case In advance of the j gment he should
'1 have to render, either amend those findings,

8 or his jud ent would be control1 those
9 findings as far as the factual basis for the

10 j gment is concerned" If that s the case,

1 :i t whether the findin are made fore or

12 after, the fact £1 lng would still control

13 just like a verdict would control" Jus t

14 couldn t deviate from a verdict just cause

15 he may recite a conflict in t j gmen t "

16 MR. 'J?i~r LL 'J~here ai'e

17 hu eds of cases ere the actual judgment

18 didn t match the do et sheet. a they vien t

19 up on a 81 and said, Ii 11, the jud t
20 conti'ols. Ii I don t think ~¡,ant to get

21 rid of at body of laiiII
22 .JUSTICE MCCr,OUD: If we're

23 getting rid of that body of law, e don i tl,'Tan t

241 to.
25 , SOULES ~\fel1, i'lWelre
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1 just talking about 297, 298. findings of fact

2 and conclusIons of law. 're not talking

3 abol.:l.t a doc t eet. I don i t ow. This ls
4, a oblem that's first surfaced to me.

5 MR, TINDA';:'L: Or t
6 rDl1ng from the bench on the record t is

7 t t?

8 so s: ~1el1, it's

9 not a 297 or 298 finding. It i S sure not
10 that,
11 Ii' ssm:t Dr. LY: Is
12 your ase in violation of this rule, you

13 want it to modify t t are conclusions in e

14 judgment? '1'ha t s at is in violation of the

15 ules. and it seems to be slipped over and

16 modified the fact that therels a conflict. I

1 ~l didn't 'hH'ite Dr words dOT¡IH) s close as vou"

18 can to your fact tha t there .are findings in
19 the jDd t .

20 ~ S I go t you,

21 e word of phrase 1s "conflict be en

2 :2 findings of fact recit in the judgment in

:2 3 violation of t s rule."

:2 f;¡ Ol!'ESSOR B LV: 11 ,

:2 5 you say. You're looking at it. You can tell.
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1 . SOU S: Yes, sir"
2 PRO ESSOR LY It is

3 cl ear to you that 1 t modi f ies findings in the
,4 judgment

5 s: 1 t sa.ys

6 findings of fact recited in the ju ment in

7 violation of the r e. 1 can i t snag it much

8 closer t n that. HO'¥1~ feel findi s of

9 fact made before e j gment should still

10 control the jud ent? Five"

11 How many feel that e

12 f indi s of fact made before should not

13 control the d 1'1 t? 1'\le. Let i S vote

14 again, because this is too important for

15 people not to vote. el'), we '\)'e go t

16 thought processes of the Committee going

1'1 JUS MCCLOUD: I think

18 findings of fact made pursuant to 297 control

1 9 enaver they i re made.
20 . SOULES: Whenever they

21 ai'em a Weirs ta 111£1 about findi s of

22 fact that are mads under 297 and 29B.

23 J TreE MCCLOUD: There

24 won't be any findings of fact e prior to

25 the judgment. t won't done once in
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:i 5,000 yea.rs.

2 Ii SOR DORS 0: Just
3 will be modified --

MR. TINDALL: ge
I"n r'1R & SO s Jus t a

6 minute w One a t a. t e. Hadl , you th.e

'7 floor. and then I' 11 get r ry, and t 111

s get 11 . cuse me, please. We're tr to

9 make a record here,

10 p E OR EDG It seeriis

11 to me that if the Court enters findings and

1.2 conclusions and then sits down and redrafts

13 and enters a new j nt, then t a ty

14 should do then haps is come clt and seek
15 additl0 1 findings and conclusions. Tha tis

16 é'.t I'd do. I don't think it would be a

17 problem.

1 ß ~iR. SOULES: Ire ta.lking

19 about Rule 297 Bnd 298 find! s of fact. The

20 formal process has en exerc 1 sed and a

21 judgment has been rendered afterwards.

:2 2 JUSTICE CLOUD: After
23 the finding.
2 . SOULES: A.fter the

25 findings of fact and conclusions of law. '1" he
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'I.. reques~ was made before the jud But was

2 s 1 gned , ich J.s possible, How many feel that

3 when that formal procBsshas been gone through

4. a.nd t j ha.s fo fa.c ts for l'y t t

5 those facts should control t j en t on

6 appeal? 1 t.l

ow 1 t t Ie

8 297 and 298 f fngs of fact should control a

9 j gment only if they are made after the

10 j udgmen tis sf gned? One"

11 is: L e, let me

12 tell you Because I thi t later
13 pronouncement by a judge should be given

14 tremendous weight in our process 0 I thi the

15 last onouncement by a judge, and I hadn ¡ t

16 spo out, ! didn i t think the vote was going
1 '2' to be he av y 1 nth i s d ire C t 10 n . 'u'i a judge

18 doing something later disregard wh his
19 last ronouncement is seems to me 1 a

20 dangerous precedent.
21 , SOUL L i S nO~'1 go

22 to try to get the language on the table to

23 vote. Itì"1aS 14 to 1. ItUS

24 MR, MCM.,A, I I ~\:¡ant to

25 ask you this one question. Is this an attempt
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to recognize t t there -- to ratify a process

of actually request! findi s and going

through the ole process before t
jud nt?

,JUSTICE

ask .i sour

i ch we

prems. ture

premature

dea.Is

unti 1

to keep
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1 MR. MORRIS: t Luke has

2 made fur t r ch.anges today

3 o SOR EDG Look on

ge seven.

5 MIl. SO s u i 11
6 strikell en timely request is filed.R

7 PROF'ESSOR EDG Str'ike

8 Ii n timely r est is filed." Start
9 beg 1ng wi "the Court. 11 and then t thi rd

10 1:Ine i 11 be 20 de after a. time . strike

11 "suchfl and insert Us timely re 1St. n :r t

1 ':)/1' doesn t c the' me ning at all"

13 MR. SOU S: o y. Oi¡,

L4 we i re going to move on i th is, to vote on

15 this ether we adopt this 299 (a); and I want

16 to leave this fi rst sentence out s ply
17 because I tbink we could relocate 1 t to a
:I a tter place.

19 19 oposi tion that r

20 VB tried to collect here is this Rule

21 299(a), c tion Findl s of Fact not to

22 Recited in a J"u ent, text, "Findings of fact

23 shall not be recited in a judgment," first

24 sentence The second sentence, n I f there is a
25 conflict between findings of ct recited in a
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1 judgment in violation of this rule and

2 f dings of fact made pursuant to e 297 and.

3 298, the Rule 297 and 298 findings i 11

4 control for a, llate purposes, n t s

5 the proposJtion, to recommend. to the S erne

".o Court t adoption of th rule"
'1 Now discussions on that"

8 Being no further discus on, those in VO l' 0 f

9 recommending those changes to the Supreme

10 Court of Texas say aye.

11 ADllI SORY C I'I'EE: Aye,

12 MR, SOULES: o osed? r.et
13 me see hands, because ere is some ssent
1 Those lnfavor? 13 . '.lhose opposed? o.

15 Now on the first sentence --

16 PROFESSOR Luke,

17 Ilvs kind of loa dover the other rules that
18 ~le have and th inel"el if you look at

19 those rules that we've alre ado ed, this
20 sentence really doesn't fit any of them; and I

21 w d suggest that t we do is

22 ¡\I J:t SOULES I'"_ I you'll put

23 it between (a) and (b) on Rule 297 and relabel

24 (b) to (c) it will tit, and that1s

25 PROF SOR EDGAR: Tha tIs
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1 on Page 707

2 SO ES: On e 70.

3 SSOR EDGAR: rt~el1,

4 t Rul. 297 is talking about time to make and

5 f .... i

T s is tall(i aboii t ere

fil1ding. You see. 'I'ha t f s the l~e i \Ie

6 go 1 t hea.ded
1 you f i 1 e it and t it's to contain. d I
8 was going to suggest that t t'le do is let
9 this fir.st sentence be Rule 299(a) then

10 what we just voted on as 299(a) i let that be

11 299 (b) .

12 SO ES: Okay il 11 ,

13 the r.eason that I thought it fit there was

14 because the last sentence of (a) II e

15 Court all cause a co of the findings and

16 conclusions to be mailed to each party to the

17 suit." And to me the next logical cone t to

1 B follow that would that the cle 8J:18.11 file

19 t m separately, but it seems to fit there,

20 ou t 1 f 1 t doesn i t fit, it doesn t fit So 1 t

21 sort of tells at t Court 1$ S osed to do

22 with its findings and conclusions. t's
23 alrea in (a), and then what does the clerk

24 do ~~ith them. t if its your recommenda t ion

25 it be made a separate rule, that1s fine ith
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1 me"

:2 PROFE OR R I so

3 move.

4, BECK Second.
5 . SOULES: The first

6 sentence w

'1 p SSOR EDG First
8 sentence, 299(a).

9 SOULES 299(a), nThe

10 f 1 nd i s of fact and conclusions of law shall

11 be filed with t clerk of court as êl_

12 document or documents se rate and apart from

13 the judgment," period. In favor say a

1 DVISO c I E: e.

15 jlliR SO s ..~ Opposed '? 'lhe

16 next would be Rule 299 (b), which is what we

1 '1 just voted on.

18 Okay, dley, no go to

19 TiuIe 52,

20 PROFESS En What

21 page is that on?

2 :2 MR. SOULES: Its on :2 21 ,

23 OF'ESSOR EDGAR: All

24 right. Now, in continuing my discussion ith
25 Richard Orsinger he pointed out t t ",ihen you
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1 look at A 11 at e R u 1 e !5 2 , the general r u :1 e,

2 "In order to preserve a complaint for

3 appellate review a party must e presented

4 to the trial court a timelyre est, n so on

5 eo on and so for
6 No in a non-jury case

":l at does t t do to a cornpl nt concei"'ning

8 factual insufficiency or a inst e çjreat

9 weight and preponderance? If you go ck and

10 look at Ie 32 oft h e Ru 1 e S 0 f C 1 viI

11 Procedure one would concl e t t a motion for

12 new trial Is not re ired, and that's real

13 li:inc: of been at I've a laboi"ed under,

14 at i ession, t there are some courts

15 ,-
L t have taken the position t because of

16 ellate Ie 52(8) if you have not made a

1 'l complaint some ere the trial court about
18 factual sufficiency a bench trial youlve

19 waived your right to complain, and I think

20 en you look at 52(a) and completely i ore

21 Ie 32 (b) or (a) (b) one could make that

22 argument, although I am troubled by itg
23 So lIJhat I'm tryi to do

24 here and e purpose of 52(d) is to make it

25 clear that in a non-jury case you Ire
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1 complaining of factual sufficiency or against

:2 the great weight J you do not neeato comply

3 th 52(a), that is, you do not have to

¿l complain in the trial court er 52(a) in
5 order to campI ain in these mat tel's. IS

6 the purpose of 1 t.

7 . SOU s: .All right
8 do e put in t re in non-ju case?

9 329 --
i 0 J'tJS'I'ICE LOUD: It s s

11 t t in there.~

12 . SOULES: Rule 32 (a)
13 sa oint in a motion for new trial if not

14 a prer lsite to complain on appeal eit l' a
15 j u.ry or a oon- j casea.nd so for
16 PI:tOFESSOR EDGAR: T tis
l7 right.
18 . SOULES: shouldn i t

19 this rule be both jury and non-jury.

20 . ~iICMA IIifS : Because it i IS

21 different. Because the (b) sections do

22 r ire motion for new 1a.1.

23 JUS'l'ICE MCCLOUD: 224(b)

2 requi res a mot ion for new tr Is1 on factual

25 insufficiency, greater weight and
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1 IH"eponde!'ance And all we're trying to say

:2 here is\lJe 'i"'e t .1 to elim te the ent

3 confusion between 324 and pel1ate Ie

52(a). T tis what it's for

5 . SO s: Th you,

6 d 1. Nm¡, I rsta
7 JUSTICE MCCLOUD I , t

8 ite follo~ìJ that. 'You said. 32 r li:'es a,

9 roo on for new trial?

10 PROF SOR EDGAR: In a

11 jury case involving factual insuff 1 c1 ancy.

12 greater eight, yes, sir.
13 J'USTICE MCCLOUD All

14 r i gh t .

15 . SOm:.ES: Ok e

16 in favor of the proposed cha e to 52 (d) ,
17 first is there further discussion?

18 PROF SOR DORSANEO: We

19 already have some langu e under the letter

20 (d) in Rule 52. I don i t oi'I ether t s is

21 meant to be added to that or whether 1 tIs
:2 2 meant to be (e). t"'hat it s now is a

23 necessity for motion for new trial. the

24 subheading is Necessity for otion for New

25 Trial in Civil Cases" And then it says a
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point in a motion for new trial is a

pi"erequiei te to el1ate complaint in those

instances provided in Paragra B of Rule 324
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of the Texas Rules of Civil Procedure

this could be rolled
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All of

t'lith u t

this
courts

at all,
then lïa rty

in a non-jury case,"



2:2 :2

1 amplification of at it says indirectlon
2 noW' .

3 OFESSOR A.R: I ve

no probl.em th t
5 JUS'rICE CLO Let me

6 ask this question: I reme this to be

1 under 324, a motion for new trial requir

8 and I o this has been written on. it seems

9 to me like -- it seems Ii Imigh t ve

10 written an opinion on it on the S reme

11 Court. I can f t rame er. Su tit s II A

12 complaint of factual insufficiency the

U3 evidence to support a jury findi II

14 . Me INS: 'l t s

15 right.
16 ,J TICE CLOUD: I f you

17 don i t have a jury case, if you i 1"8 in a

18 non- jury case, then thi s 32 obv i ous s

19 you have to find a motion for new trial if you

20 want to complain ou t factual Ins fic:ten

21 in a jury finding or if you want to complain

:2 :2 ainst t greater eight of the evidence in

23 a jury finding. I 1 i eve t t

:2 PR ESSOR Ii e

25 problem is Appellate Rule 52(a), if you'll
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1 look at Appellate Rule 52(a), it !ideally
2 s t t ou canl t complain on ap a1 of

3 anything that you haven't caused to file

,4 ju t attention in the court below. iiie 11 ,

5 if you i re going to complain of factual
6 insuffjcj~ncy in a nch trial

'1 J'USi:'ICE MCCLOUD: 324

8 doesnl t require it

9 OF'E:SSOR DOl:tSANEO 52(a)

10 lì i t.
11 P FE OR EDGAR: 52(a)

12 there are courts t say that that does

13 require you to complain by motion for new

1,1 trial. T'hat i s at '¡f,ie'r'e t .ì to clear up.

15 J'US'l'ICF.~ MCCLOUD: Ok

16 FROPE OR DORS NEO: I

1 i t' '1 '_n.J. you did write the inion, Howel 1 VB"

18 Coca-Cola Bottling,

19 J'US'I'ICE MCCLOUD I t seems
20 real familiar to me,

21 IJU1., SOUL llhis gets the

22 job done. Are we ready to vote on this? How

23 are in favor 0 f the proposed cha e
24 to

25 PROFESSOR EDGAR: Bi 11
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1 made some suggestionJ didn't he, that we tie

2 In the first sentence of t is no"" 52(d)

3 th my recommendat ion? Didn t he suggest

4, that wa tie those in in some ?

5 . SOULES: Yes. But the
6 air s not gotten t massage in words yet f

7 and I m t lng to get it to a vote.

8 PRO SSOR GAR: I move

9 the recommenda t i on on e 221,

10 SOULES Can t/le do

11 that as a second sentence rather than another

12 paragraph?

13 PRO:irE:SSOR EDG ~ì'ha t s

141, the way I had suggested it.
15 MR. SOULES: e motion is
16 th we amend Rule 52(d) a i another

17 sentence at the end the te:i.¡t of 1ch is
18 found on page 221 of the written agenda,

19 Those in favor say aye,

20 ADVI SO COMMI'l E: Aye,

21 . SOULES Opposed?

:2 :2 That's unanimously recommended. o That

23 takes care of that r ort, I think ma

2 weill divert 0111 t rules for a moment,

25 i f ~Ile can. Let's see,
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1 Let i S go ead and t
2 'I' Ie 90, which is publication rule. It
3 says autoraatical the Su eme Court

il grants a ri t, the Court a.ls shall ca.uSe

5 an opinion to published, page 224.

6 INS already
7 discussed this the last time, it is

8 already recommended.

9 . SOU S: o y.
10 Mft. I In one

11 respect tì:1El Elstion is whether or not the
12 SUpreme Cour tis il1ing to s on the issue

13 of publication.

1 . SOULES: at W s

15 l' .1 t, This says that t
16 rJR ,. MCììíJA I N'S : Or ~!\hether

17 or not it1s going to be automatic.

i 8 . SOUr. 'this rule is
19 that it be automatic.

20 MR. INS: ¡rhis

21 proposed rule or suggestion is that it be

22 au t omat i cally done.

23 SOULES: Dse in
24 favor s aye.

25 ADVI SORY COMMITTEE: e.
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1 MR. SOULES: Oppos ad '?

2 S'lICE CLOUD: 1 t a

3 minute. I have got to ask a estion. Ii m

4, looking down here at (h). at is t ~"'eire

5 talking about on the stin rule?

6 MR. SOUL s, sir.
'1 JUSTICE CCLOUD: If Ii m

8 rs 11g that, a ently I m not reading

9 it right, it says "order the Supreme Court

10 upon. t grant or refusal of an a l1cation
11 for writ of error,D eit r grant or refusal,

12 outright refusal or just
13 MR" MCMAINS: It's on page

14 1.04. Page 10/l, is at i,.;¡e v'e sed, and

15 actually what is re oduced, re- t in here,

16 ey di 't ma the cha.l'(-ie \i'Je made earl ier in

1 "7 the rule,
18 JUS'lICE Mccr,OUD 'The

i 9 tha treads, you know, you can ve the i\TRE

20 case and itJø just publish

21 MR. Il\TS at l S

22 right.
:2 3 J'U ICE MCCLOUD: And God

2 knows if that's got to have all of those

25 j ssues .
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1 , MCMAINS: Tha tis

2 ei¡:actly a.t e issue ls N at's t '\'ie

3 passed on last time"

JUSTICE CLOUD: You iAian t

5 all that junk published? I'd like to have a

6 minute or two. A lot of stuff out there.

7 There are 7, 000 opinions or 7,000 cases a year
8 di osed 0 f the Courts of A eale in
9 Te:lras. d if theyire all lished, t e i S

10 no t enou people in this you couldn t get
11 enough law book space.

12 DULES: 'I'his is only

13 if an licatlon for Tit of error is act

14 on by the S i"eme Court

15 JUS'1'ICE l\1CCr..OUD Is

16 gra.n ted?

l7 MR sour. Act e c1 on,

18 PROF' SOFt GAR: I

19 thought our concern was tha t if it was

20 granted. That i s what we ant to

21 accomplish.

:2 2 JU :rC1~ MCCLOUD: t I i:i
23 reading says ether it's granted or ether

2 j tis refused"
25 , SOULES: Hold on just

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN. TEXAS 78705 "512/452-0009



228

1 a minute, Let me get the Commi t tee to order.

2 tis on 224 been erroneously re roduced

3 in my off ice . and I a p 0 10 9 i z e . t tiiie should

4, be looking at is p e 10 ~ And does t t on
5 page 104 correctly state t vote of e

6 Commi t tee i as t time?

7 Ml~, L'iC :i t wa.s the

8 last a.se ., 'I'ha t s a. t \'ce don i t o at
9 1: thi t re1s a dispute over is ether the

10 last p ase was in thers.

11 . SOULES: ther it
:i 2 would be automatIc?

13 MJi, INS: P.pply for it

1 or whether or not it happens automatically,

:us and that1s the issue. And I don't recollect

16 t the vote t~as,

17 " SOUr.fsS rtle voted

18 after you. left ~

19 . BECI(: t me

20 understand. Are you propos i that t~e drop

21 the last phrase. quote, n if the S euie Con.

22 so order, nand m e it mandator

23 M INS: Yes. I

24 mean, t t I ink is at r thought that we

25 had actually deci d on
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1 SOULES: Tha tis

2 r'ight N

3 MR. K That's the

,4 issue
5 " MCMAI 'lhe issue is
6 ether or not t t is In fact at 'tle decid

7 on ~

8 J TICE MCCLOUD T

9 issue is if j t' s 9 r if application for

10 rit is granted or if ication is refused

11 o r -..-

l2 r/1R. I~tCM~,INS: Or denied.

13 LJUS'lICE CCLOU)): Denied?

1 . MC INS Yes.

15 JUS'I'ICE iVICGLOUD: l\1ot

16 denied.

17 MR. MCflUHNS: Yes.

18 Denied

19 . SOULES ìf;/e vo t ed on

20 that, and we carried it the last meeting. The

21 issue to carr i ad over was --

22 MCMAINS: The last

23 SOUL -- lIan
24 opinion previously unpublished shall forthwith

25 be released by the cle for publication. ß
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1 which would be automatic or if we left "by the

:2 clerk of t Court of eals," delete
3 i;\1he r we would delete "i f the erne Court

so orders" II Is the vote of t Commi ttee

5 t t -- just t e a vote,

6 ~m TI C an we

7 discuss it?
8 . SOU S Shall the

9 bl1catlon be automatic or only if the

10 Supreme Court so orders? ma vote t t

11 it should be automatic?

12 OF SOR DG ere i S

13 bound t 0 be ami Ie ground here we can

14 discuss, Luke, Fore Ie, it seems to me

15 that if the Supreme Court wants to order

16 a.nythi published, it ought to able to do

17 so regardless of the action, grant. denial or

18 refusal.
1 9 ~IÏR. SOULES R i gh t .

20 PHOFESSOR EDG Bu tit

21 seems to me t t if the court grants an

22 application, then it ought to be published,

23 because then the reader will have some 1ng to

24 fall back on by a published opinion of the

25 COUJ:'t: of eal s .'
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1 MR Q SOU 'lhe air is

2 going to call the Comml ttee to order.

3 grant or refusal of an a lication, I believe

,4 the Committee has voted to cause that to

5 automatically be ished if the eme

6 Cou. so orders.

7 I 1m g01 to ta.ke this a

8 piece at a tinl.é. If there s an outright

9 refusal, then that 0 nion is like the opinion

10 of t s erne Court of Texas, or if there is

11 a gran t, i sit e vote of this Committee that

12 under those circumstances t opinion is to be

13 automatically delivered for licationby the

1 clerk of the Cou t of ea.1 s? ose in favor

15 shoítl hands, Ok That i S unanimous.

16 Now, is there someone who

17 voted at the last meeting to ine1 e d.enial in
18 this text o would like to move for

1 9 reconsideration of t t" There being no

20 mot ion, then --

21 p ESSOR DORSANEO: I

:2 2 don i t remember, but 1111 move for

23 recons i clera t i on.

24 3US'lICE i\iCCLOUD I'd like

25 to be heard on that as a r resentative of the
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1 Court of Appeals" If I understand what youfre

2 saying is that eve opinion that is written

3 in this state the i Courts of A eale any

4 t i re a ealed i and hundre of

5 thousands are, t t even if it IS at we call

6 an they're eit go to be granted,

? they i re going to be refu , or they ire going

B to be refused NRE. d at you're telling me

9 is eve opinion is goIng to be publis d.

1.0 It's eit 1" gal to be granted published r

11 itis going to be refused published, or it's

12 going to be denied bllsh So just ta

13 all that junk out and s every case is going

14, to be 1 ished..

15 Mr~" SOUL 1.1"0 r judge,

16 Only a small percentage of t cases dec i ded

11 in the courts of a ea1a go to the Supreme

18 Court on appeal" '1'h18 only in the case

19 i\¡m" '1'1 LL That wasn't

20 the vote in May was it?

21 MR" SOULES: Yes"

2 2 TI tis no t

23 what the minutes ref lect.
24 J'USTICE MCCLOUD: A¡"e you

2 5 talking about an application being filed or --
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1 . TINDALL Page 104 --

2 MR, SOULES: Hold

3 everythl
4 (At this tim,s t
5 Committee was cautioned to speak one at a time

6 by the court reporter.)
'1 ~UL TI ALL: 10.4 just

8 talks 1 i 1 t was purely -- the comments was a

9 textural corrective c nge only, iîch

10 obviously meant you put "denial" in place of

11 "NRE, n and that would m it at the opt ion of

12 the cou.rt

13 JUS¥lICE MCCLOUD: Yes.

14 i\tR, ~(' L to say

15 that you're go to mandate the publication

16 of every Court of Appeals inian they
1 '1 deny a wri t is unheard of.

1 B JUSTICE CL ON: J:'et's

19 all go buy some stock in a ublishing

20 company.

21 ESSO DORSA 0: I

22 don't thi we ever voted on this --

23 , B The only issue
24 remaining as I understand it is ther or not

25 the Supreme Court is going to -- must p 118h
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1 the order, pub1 ish the opinions en there s

2 been a denial,
3 MR, SOULES

, BECK Or ether or'

5 not they have discretion to so or 1~ . 'lha t to

6 me is the only remaining issue,

7 IvR. SOULES: How nia feel
8 that if the writ is denied, t en a WI'i t

9 is denied the Court of Is opinion should

10 be automatically blishec1'l Show hands.

:11 None.

12 MR. MCIVIA I NS : en the

13 application is acted on on merit,

1,4 so s, l\Tone.

i 5 o ona fe s that ~lav ,,. So we i 11 t e out

16 denial.
1'1 TrCE i:~!CCJ:'OUD ':('hank

18 you,

19 Pl:t SSOl'( EDG,tH~: Look,

20 Luke, here Is 'l11e i va done, i\t our meeting

21 at page 104 we voted in to the a

22 that appears here under subdivlsion (h).
23 !.IR. SOULES: Yes.

2 PROFESSOll GAR: Which if

25 the Supreme Court so orders 1 t, it can order
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1 any of these Courts of Appeals opinions to be

2 published. 0 '1'ha tis t 1s says.

3 MR. SOULES: Okay.

SSOR BDG d I
5 thi tis t '!H::t'1ant to do, haven 't

6 voted to change t . If e S reme Court

'7 wants theni 11 shed, t n the Supreme Court

ß can do so. vel", we have just voted
9 eai"lier that e are recommending to the court

10 that if t Court ts or l"Sfilees an

1 a lication, then it be mandatorily

12 publ.1s d, Now at's t r though t we were

:I3 ~ .oOJ.ng,

1 TreE ~iYCCr.,OUD at is

15 all right,

16 llirR, BgCK: '1' tl.s at !i-;¡e

17 agr eed 0.11 0

1 ß o ESSOR EDGilR: 'rha. t' s

19 it,
20 SOUL Ho d..o tlJS f

21 the text here? Do I t out Ii alII?

22 FESSOR ED You ve

23 to have two sentences,

2 CK: o sen cas.

25 PR ESSOR EDGAl'i: You i l"e
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1 going to have first nUpon the grant or refusal

2 of an a lication for writ of error an opinion

3 previ oU81 y unpubl i shed 11 fo!'t th be

I" released for lication n period. Then

5 YOi.i i 11 ve another sentence r i just as

6 it l' s he:i'e on ge 10

'1 "JUS'l:rCE MCCLOUD: nU n

8 denial the opinion previously u ubli edli --

9 " TIlliDALL: --. n:l1ay be

10 released for the blicatlon, "
11 MR. SO 5 : Let me put it

12 in the record here so that oIly can get it,
13 e II be having to get this out tty
1 qu i ck , (h) then wi 11 say. "Order of the
15 Supreme Court. on the grant or refusal of

16 an a lication for writ of error an opinion

1 ï previous ly unpubl i shed 11 fort i th be
18 released by the clerk of the court of app Is
19 fox' blication, U period. 'lhs' second

20 sentence, "Upon the denial "01 an a lication
21 for writ of error an opinion previously

:2 2 unpublished shall forthwith be released for

23 publication jf the Supreme Court so orders4 Ii

2 B La. let me

25 suggest upon the denial or dismissal, NLJ in
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1 there that might need to be lished, denial

:2 or dismissal

3 . SOULES: Or

4 dismissal.
5 . BE And the

6 petition might dismiss one if t court
7 decides,
8 , SOUL Be released,

9 JUS'rICE CL

10 Dismissa.l t t they want it bI i ed,

11 " SOULES: 'l'hose in

12 favor say e"

13 ADVISO COMMI'I'T e.

1 MFt, SOULES: o sed?

15 y, That carries unan ously T t cha as

16 P 90, t wi 11 be two sen tances under

17 ( h) ,

18 David, we need to
19 get to oUJ:' I' art. Why don i t e go ahead and

20 get to the i tams t t you are here to report

21 on

:2 :2 BECK: Let me start

23 fIrst on the suggestion by 3ustice Hecht with..

24 res ct to Rules 99 through 101, I don t o\-'(

25 ere they are in the notebook, Holly, Do you
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1 know, the pro sal that he made on May 25th,

2 19897

3 PROFESSOR SON: I t ~ s

4 on the last page.

5 MR. BECK: Basically at
6 Justice Becht points out iø . IDe Justice of
7 the Peace co lained t t t re are

a inconsistencies in t re irements r

15 s reme Court

Ie 533

9 service of citations
10 through 107 and

11 the Texas les of Civil
12 recently rewritten

13 thra h 107 So the

14 coinmittee is t

16 ith Ie 633

11 becatuSls

18

19 ame

20 Rule. 99 thrau

21

22 don i t need to look

23 because we j did t last year

24 our recommenda t ion,

25 MR. SOULES: We need to
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1 assi¡;¡n to the o 1~ standi subcommi t tee

:2 Rule 533 thro h536 to be con 1"med to the

3 changes mads to Rule 99 and 107; is that

,4, 1"1 t?
5 CK: Yes,

6 ~~R" SOULES: They are so

7 ass i gned .

8 K: '1' next

9 proposal is item ends It eiii Num 1" 10, a

10 thls¥'18S a eeial subcommittee point with

11 :respect to es 38(c) and 51(b). I ~\lant to

12 make clear that I have not conferred at Ie th

13 th B:t'oadus Spi , so i m just going to say

14 II m taBi:lng for se 3. f .

15 PROJ?E R EDGAR at
16 page?

17 CK It s a

18 car over from our last meet!

19 MS" If A E It starts

20 at 243 q

21 MR. SO Page 23" It
22 starts "Direct Actions."

23 MJ.~" BECK: sieal1y t

24 this oposal does is allow for the filing of

25 direct actions against either of the insurance
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1 compan i es . Rule 38(c) contains the

2 prohibition againstt t the joiner insurance

.." com ny tort action. Rule 51(b) contains an

4 identical sentence which also contains the

5 same prohibition. Its my underst ing the

6 Administration of justice Committee d a

7 similar proposal before it . In the past ar

8 a subcommittee was appointed to consider the

9 proposal, and no recommendation was ever

10 forthcoming.

11 I personally am unaware of

1.2 at the empetus is for this proposed rule

13 change, so I really don't ve any

1 recommendation. I ç;íues8 t r need 1.8 a

15 reading from this committee as to what

16 feel about the cone t fore we start t yiog

17 to amend our rules.

18 so Broadus

19 Spivey in the 1987 session of this committee

20 il 0 v e d t hat asp B cia i c amm i t t Be a inted to

21 study ether to change these rules to rni.it

2 :t direct a.ctions. tha tis n r ina the

23 ass 3. gnmen t . It lt~as his.

2 MR .Me INS 1l1ctue.l1y' you

25 were asked to do it, I thi Just:lce
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1 K11garlin.

2 . SOULES z I don i t

3 remember it that way. Eu t tha t doesn i t mean

4, t tis not the way it came up. r thou t
5 Broadus raised it. But cause

6 Broadus spoke abou tit e \,1l&S one 0:( e

7 chairs of the committee ointed, I fel t

/3 t t David ould be helpful also. I doni t

9 think there J s been any real study done since
10 the Bug stion was made, but I would like to

11 get it -- I would like to deal with it as an

1 :2 agenda item It i S been here for two years i
13 and it hasnlt caught enough interest to move.

14 That really originat here. I d 1 i e for

15 someone to au es t how we 1 with it as an

16 agenda. i tam"

1 7 PROFESSOR nOR 0: I

18 spoke with Do earlier. A ar'ently the
19 amendment. j t just died a natural death in tbe

20 AdminIstration of Justice Committee, and there

21 apparently is not a real ground swelling

:2 :2 enthusiasm there e1 ther,

23 . BISHOP: It originated

24 in this committee, and e were asked to t e a

25 look at it, and there were no reports made on
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1 it.
2 MR. SOU S: Does 8.l1yone

:3 have a recommendation on whether to amend

4 these ruies to permit direct actions 111

5 Texas?

6 MR, TIND L: r mov.e \I1S

7 tabl.e it"
8 MR. SOULES: I don ¡ t i'1an t

9 to tableL I want to act on it.
10 1.\~C s: Motion to

11 reject,
12 J TI l\ICCr.OUD:

13 con d.
14 MR, SOULES 'lhe motion is

15 made to reject the change to permit direct

16 actions. Those in favor of rejec ng say

17 aye.

18 ADVISO CO MM IT ii.ye ~

19 " SOULES: o os e d?

20 L.IIR. ~:iRRIS: o.

21 MR. SOULES One n,o e

22 ayes av'e 1 t .

23 . BECK: 'I'he neirt rule

2 is Ie 57 on page 316 of the notebook, and

25 basically what this proposal does i srequi re
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1 attorne to list their telecopier numbers

2 ever they file a plead! in t lawsui t ,

3 because we i re now re ired to list our phone

4 rs and addresses a so 011, 111 also

5 recall the last meet ing we agreed to amend

6 e 21(a) to allow for t gi~ring of notice
7 by the telecopier, so it seems logical that if

8 eJ re going to permit that we ought to at

9 least m e it easier mechanically for parties

10 to learn t the telee ler' ersare 0 f
11 opposing counsel. So our subcommittee

12 recommends this e be changed and be

13 adopted.

1 MR. SOULES: tet1s see.

15 The text appears where?

16 :M It;, '1' I LL; Page 318"

17 SOULES; 318.

18 SO ur-i .A.ny

19 discussion?
20 FESSOR DORS 0: I m.

21 against that
2 :2 . SOUI,

23 discussion? Those 1n favor say aye,
2.4, l\.DVI SORY C I 'lTEE : e.

25 l\R, SOULES: Opposed. The
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1. ayes have i t ~

2 "Ii K e ne;!: t

3 i;n'oposal is e special a earance rule, Rule

120(a) , ich I believe Is on pa 319 ~ At

5 our last meeting I was asked to try to put

6 into writing the substance of a lot of the

7 conversation e had: a just so you 11 know

8 at I have done, I went back and 10 ed at

9 the venue rules in an effor to see what \'las

10 mitted under Rule 87. d I tried to make

11 it as consistent with that rule as possible so

12 we d n t have one set of oces'dings for
13 venue and another set of proceedings for

14. jurisdictional hearings.

:15 sically t this change

16 does, it al1mi\ls e use of affidavits in

11 hearings on special appearances. It does not

18 in any a is not intended to alter any

19 way the burden of proof in a s cial

20 a earance proceeding. nd the reason for
21 this general interest in the proposal is

22 rea 11 Y to try to cut d 0~11 n 011 1 i t i gat ion

23 expenses. And so again, there! 8 no

24 subcommittee t t analyzed this" I l;18S just

25 asked to put this in writi
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1 So my view would be that

2 we adopt the change of this type for Rule

3 120(a) and we a110 the use of affidavits in

tl venue proceed! s we allow the use of
5 affida ts in summary judgment oceedings,
6 a it seems to me logical to al10 use of

7 affidavits in jurisdictional heari s.
8 JUnGE CAS You're ju.st
9 addi the par aph then?

10 MR. BECI'S: Yes, sir.
11 PROFES.sOI'l EDGAtt: I notice

12 you're also still permitting oral testimony.

13 . BECK: l'ha,t's right.
14 p ESSOR EDG.AR: So it
15 does differ from the venue

16 , BECK: That s !'ight,
17 In a jurisdictional hear! ere a defendant

18 is com in saying t t you have no

19 jul' 1 sdi ct i on i ind endent jurj sdj ct ion over
20 me r your wj tnesses are pro bly going to be

21 out of state or out of the country.

2 :2 (At thIs time there was a

:2 3 brief discussion off the record. after which

24 t lme e deposition continued as follows:)
25 t,1R" SOU S : Bill your
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1 concern is that, of course, you caD i t cross

:2 examine an attid t, and if affidavits are

3 used in a 128 special arance hearing, then

4 you have some concern about that. at is
5 your concern?

6 PROFESSOR D

7 concern is that somebody 111 bi"ing an

8 affidavit instead of somebody to be cross

9 examined to the hearing, and t t wille i the r
:10 cause delay or --

1 :t , BI OF: The rea 1

12 concern was timing,
13 PR SOR nOR EO: It IS

1 a timi concern,

15 BECI.ç: If you file

16 your aff! yJ t a couple of days a ad so that
1'1 if somebody wants to t discovery of that
18 person, they can 'lhis doesn It hibit
19 discovery, so t t i is ~-,

20 PROPE OR DORS I

21 1 i the idea of doing this by affidayi ts if
22 f sa sib 1 e to do it, but I don i t wan t t t to

23 control normal concerns for testing statements

2 t.i made 1" 0 h
25 Or the Federal
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1 court sposes of it all the time.

2 ~ HE I Last time

3 under Ie 166(b) we adopted the seven-day

requirement for affidavits that wers going to

I.n be pI' red on discovery, ich I thi is on

6 4, 3.

7 . SOULES: Let's look at
8 that, Charlie. Let s look at that together

9 here. rI'ui"n ck to the materials on ge 43,

10 MR. BE1~RD: 'l'h:ls l'iil1

11 bring this in line ith the Federal court

12 practice
13 . SOULES: I thi there
14 are m be t 0 things that can be said~

15 lU10W i e ve got a provision in t summary

16 judgment rule that gives, cuts a party some

1'1 slack to do discovery~ e to look at the

18 test But the time requirement for affidavi ts
19 and discovery hearin -- here it .is It f S on

20 page 43.

21 . HE I Down in the

22 middle where it says, "shall be served at

23 least seven days before the hearing," add that

24 in on affidavits.

25 . SOULES: n e
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1 affidavits if any shall be. II and just use this

:2 word. "eha1 1 be served at leas t seven ~IS

3 before t hearing. II

i1 CK: r think at Is

5 reasonable.
6 ING: Gives you a

7 little protection.

8 MR, BECI( Good

9 sugges t J. on.

10 :MH, SOUI,ES; if S 11 be

11 made on personal no edge, shall set forth"
12 and so fo!'th, d then let me 10 just a

13 moment at Rule 166(8) for that Ian ge f just

1 run 1 t and see 1 fit s got any mer i t to
15 think about putting this in there too.

16 J"ODGl£ EPLES: inuch

17 nati ce ill both sides have on 8 1281

18 . SOULES: Seven da

19 There i S not any not i ce t e, is there?

20 affidavits are ooi"",~ to be sevens day befored.

21 the hearing.

2 2 JUDGE PEEPLES: Is it
23 possible the hear! can get scheduled too

:2 quickly to get affidavits?

25 PROF'ESSOR EDGAR: Luke,
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1 I i ve got a problem wi th the seven-day t Ime
2 fuse on this.
3 sou s: at is that,

Had 1 ?

I"n OF SOR ED It seenis

6 to me that a party o is going to e -_.

7 tha t knows t t re is going to be to

a e to contest an affidavit ought to have

9 morB than seven days In advance to ut i 11z8 any

10 discovery procBss that he might want, It
11 seems to me that the 30-day ovision ln
12 mot ions to transfer venue would probably be

13 more of an adequate time ovision t B,even

14 days, because the seven-day provision that

15 yours talking about in Rule 166 1s en

16 youlve already been involved in the discovery

17 process, but here you don't really that
18 you're going to e a - you i re go i to have

1 9 to fight an affi vi t unt i 1 seven days fore

20 t hearing as is now oi!lulgated if you

21 e i tnesses o are outside the state or

22 outside the country as many of them might be,

23 it jus t seems you need more t fme .
24 . SOULES: That may be,

25 and I think maybe that s one of 3udge Peeple i s
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1 concerns, 166(a) (f) is the safety valve in

2 summary judgment proceedings ¡¡Should. it

3 appear from the affidavits of a party opposing

the inotion t t cannot for reason" -- this

5 will fit summary jud lan age, but the

6 concept is here -- "t t he cannot for reasons

7 stated present affidavits cts essential

ß to justify his opposition. t Court 1l1SY

9 refuse the application or may order a

10 cant Inuance to rmlt affidavits to be

11 obtained or depositions to be taken or

12 discovery to be had or may make such other

13 order as be just.1I

1 The only reason tha~. and

15 I i m not -- I think that lan could be used

16 or modified, but if e put in here this

17 special appearance rule an expression that a

18 ty is to be given time to do discovery or

19 obtain affidavits, then We re putting right

20 there in that same rule information to the

21 judge that he i s su osed to assist in causing
22 t hearing to be a hearing, tafter full
2.'~ .: development of the facts rtaining to it f and

2 that might be a good idea or it might not.

25 ,Just raisec1&
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1 MR, BEG!(: I agree wi th

2 t t . I think that's fair. The ques t i on 1 s

3 whether you just -- you want to be va

.i spec i f j c or thar you wan t to t some t
5 of a bottom time pa~iod on it t t youive got

6 to f i 1 e your aft idavits or you i re g01 to

'1 leave them to the d1scretion of the Court. at

8 least some t of a safety valve. 30 s

9 would certainly be,

10 llHl . SHOP: I don i t think
11 there would be any problem includ the same

12 ing you have in Rule 87 give 5 s

13 notice, hearing 30 days, file affi v:its 30

1 il, da in advance, although sep in mind that
15 the Court is required to hear the Ie 128

i 6 motion in advance of 0 motIons, '1'hat s in

7 the :rules, SO t t would be the only sible
18 concel"D. It could be a problem if you've got

:19 a temporary injunction hearing ich is on a

20 short fuse you start putting se kinds

21 of ings in there. It could be a problem.

:2 :2 Eu t absent t t, it 1 ø not go i ng to a

23 problem in most cases.
24 so 'I'he concei-n I

25 have about lenthenlng thIs out. and m be it s
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1 not very well thought t ough, but usuall y

2 these jurisdiction special appearance th

3 I like to get theM heard as soon as possible

,4 rardless of i ch s 1 I i m, on, cause if
5 you don i t h a v e j u r i s die t ion there's no sense

t'o doing a bunch of wo and discov' nd if
7 you i re not under the j sdiction of the

8 court you sure don t want to have to p to

9 attend a eh of jurisdiction and discovery"

10 So to me to compress the

11 period down and to build in some ki of

12 safety valve is one approach t tone lì.ight
13 t e to get these things disposed or

14 editiously, Venue, or course, is all

15 together dif rent. You can do discovery in a

16 case no fliatter' Bre it's go! to be tri
l7 It may get Boved from San Antonio to Houston,

18 but t discovery is still good, so it s not a

19 matter' of 1 of a sudden the slate is wi d

20 ou t ,

21 I don i t oi"y. '1'0 me to

:2 :2 leave seven days on the affidavits is to put

23 somethi in here about if people can't get

24 ready in time to do discovery and get the

25 other affidavits more fits e specia.l
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1 ap arance concept i but that may not be what

:2 you~al1 think. It s just t I thi

3 this time there as a

il o:i'i recess after lch time the d osition

5 continued as follows)

6 MR. ur. E S Okay, i re

'1 ck on the record, Elaine Carlson,

a PRO SSOR CARLS

9 Something you just said, you know, it seems to

10 me that this may result -- in trying to

11 appease all of e concerns m result in a

12 more e ensive process, because if you have

13 your suomi BS ions by af fi clavi ts, it seems

14 t Y d turn around in a 11 like i Ihood and t e

15 the deposition of t defendant o is a party

16 and be equi r to give his testimony,

17 It seems by providing for

18 the affidavit and then the discov and then

19 the subsequent pote 1al oral testimony that

20 giving the best of all orlds efre really
21 increasing the cost of potential litigation

:2 2 jur dictional1y,

23 K: I t depends t
24, you put in the affidavit. Some times you can

25 only get testimony very precise from one
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1 witness that lives in Buffalo, New York, but

2 it s not the t e of fact t people a1"e

3 going to contest very much. :i f you have

.1, somebody -- you i re g01 to try to layout

5 every conceivable argument in favor of

6 non-jurisdiction, that person Is going to

7 pos I thi it really d l1ds upon t

8 you're trying to prove by your affidavit.

9 PROFESSOR D SANEO: 11 ,

10 r thi t t ~'Jeire goi to get back to the

11 problem of who has t burden ulti tely,
12 because that is what protracts, is what IS

13 going to otract the affidavit il I don i t do

:i this; I donlt t t I don i t do tha t .

15 . BECK Under current

16 law the defe ant has the burden.

1'1 PRO SSOR DORSANEO: It i S

18 going to be a long affidavit. I.._ I you! re

19 pruden t I ould suspect that most pe Ie ou 1 d

20 not simply say, "I don t live in Texas; I m

21 domiciled In Arizona."

:2 :2 , BEe!;;: But see, you

~2 may need to meet your burden wi th five or six

24 different witnesses. and you only want to call

25 one or two 1 i ve l and the other f our you jus t
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1 wan t t 0 us e a f f j d a v 1 t s bee a use the sub s tan c e

2 of their testimony is really not very

3 controversial, t you ha,ve to ve that to

4 meet your burden

5 SOUl,ES: Ok 11 f

6 let's take this one at a time, I ess, then,

7 If we put in the language that affidavits have

8 to be served seven days before a hear! , hO~\l

9 11 are in favor of permitting proof by

10 affidavits in 128 hear! s along t 1 i ne 0 f

11 this propos c ge on 319? ow hands,

12 please. 'lhose opposed? That i S unanimous. I

13 recommend this language to opted the

14 Supreme Cour t, but wi th a seven-day notice

:15 provision on the affidavits. Does anyone have

:16 a "'~ ..aeS1!'e --

17 PI:tOFESSOR ì~D I

18 thought you were also going to include In that

19 as you stated earlier perhaps some language

20 about delayi the hearing for purposes of

21 discovery. Is that to be included in this?

2 :2 l'IR. SOULES: tet's just

23 t e a vote on that. HOI',J ma feel that

2 langu e conform as much as possible to

25 that in 166(a) (f) should be tailored for
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1 120(a) and be included as well to permit

2 indicate to the trial judge t t a party

:3 having problems w e responses be given some

4 time to get responsive evidence together and

5 if necessa to take discovery? How ma

6 agree with that? s by s? Opposed '?

'1 That s also unanimous.

8 ! i m go g to give you some
9 1 age now for t t, bu t en I rite it it

10 may be slightly different teitt. ould it
11 a ear that a pa opposing an affiàavit

12 cannot for reasons stated esent by affidavit
13 facts essential to justify his position, the

14 Court may order a continuance to permit

15 affidavits to be obtained or depositions to be

:i 6 taken or discove to be had or m e such

17 other order as is just." Is t t gEmeral1y

18 acceptable?
19 NORABLE RI Ltike,

20 l s t ha t t the rulebook says? Itis in the

21 new proposed rule that we just passed last

22 month, n The Cour t may rmit affidavits to be

2 :3 lemented or 0 osed depositions or by

2 further affidavits n That i s the language e

25 approved last month.
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1 l\~R. SOULES: ere is that

2 no ?

3 HO HI On ge

4 38 of the age a
5 , SOULES T t ~~ould

6 also then need to be

7 JUS n Pa sa

8 it's the new (f) at the mi Ie of the

9 paragra. n the Cour t pernii t. II

10 MR SOULES l"€! is it,

11 judge? Iim sorry,
12 HONO E RIVERA: p e

13 38.

14 SOUL P e 38.
15 H 0 N R I V I tl B a
16 ne\hJ (f) w It was an (e) and bean stricken off"

17 Itis a l1e (f) in the middle of the relgraph

18 five or six lines from the bottom, iI a Court

19 may permit affidavit to be sup emented or

20 opposed by position or fu:et I'
21 affidavit II
22 . SOULES We'll

23 put that in there too. Okay" So ¡r,¡e ould

2 t e t langua from. t was formerly (e)

25 and (f) of 166(a) that I gave and t t t ha t
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:i Judge Rivera gave and add in here as a safety

2 va 1 ve. Is tna t the consensus 0 f the

3 committee? 'I'hose in favor

4, iso COMMIT'lEE: e.

5 SO ES Opposed '?

6 T t s also unanimous e

'1 PR SOR EDG L e, in
8 12 a paragra one, David, you say here n in the
9 use of discovery," and you're adding "and

10 related processes. n t -- that kInd of

11 bothers me a little.

12 . BECK: nd I' il
13 trying to remember why I put that in there.

141, Somebody at t last ineet! requested that

15 phrase in there, I don i t ow e eX' it
16 was because 1 t contemplated suppoenaing

17 documents or subpoenaing 3. tnesses.

18 NORABLE R

:l.9 "Production of documents, interrogatories and

20 tel hone d sltions~"
21 MR. BECK: e t tis
22 at 5. t Yllas.

23 OF SOR EDGi\R Is t t

2 your sugges t ion?

25 Ii OKra E RI RA:
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1 Somebody else saì

2 PROFESSOR EDG1\R: u 1 dn i t

3 that discovery? 'I'he thi Ii m concerned

~\l i

5 MR. B e ciistodian
6 of records for a trial a earing, is that

-i discovery 01" t?
8 PROl!'ESSOR Iim just
9 concerned about the use of "things related, n

10 because then ou get into n do you involtB

11 t affirmative jurisdiction of waiver of

12 special a earance?

13 BECK: o ever

14 RUg sted that request. would y at
i 5 forward and defend?

16 , SOULES: '1' t is

17 PROF'ESSOR. EDG I think

18 that is a cause for concern. I i m jus t

19 concerned about it unlesS we know t we 'rs,

20 talking about.

21 SOULES: T t i S a

22 change from the overall cha e to the

23 Conuni ttee" The charge to the Committee was to

24, examine the burden of proof and to examine the

25 t e of proof that could be used, a this is
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1 an item that deals th when the special

2 a earance has been wai ved, and at's
3 completely different than what lIve even

,4 IIifS: Process of

5 wi tneas is right there the r e already

6 first thing~ I don t at I1related

7 ocess means 0

8 I'lR, sour.. H ow uta feel
9 1 ike these words l1and related" should not be

10 in t change s ested to the preme Court?

11 0\,\1 by hands? And those who feel these words

12 "and relatedli ould be incl ed? Show

13 hands. Okay. It's unanimously voted where

1 it's not to be ,,~ "l"ecominenea in, er one"

15 Now as it's constituted

16 those in favor of recommending Ie 120(a)

17 amendments say aye, ease"

18 ,,!\J)V I S COI.H#II 'I"rEE : e .

19 SOULES: Opposed? It
20 t'iJil1 be recomm ed,

2 :l tis e next item,

22 David?

23 ø BE II, the last

:2 item on my agenda really is something that

25 Frank Branson worked on. I don't ow"
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1 Frank's re ort, wait for him to give the

2 report
3 1\R,. SOULES Let's see

4. j,lha t tha t VJ8S",

5 It 'j s Ie 13

6 "' SOU.LES: ge is
7 it on? Page 238. 1 s sugges t 1 that
8 the gO-day fuse for gO-day safe bor

9 from sanctions for frivolous pIe i s

:10 deleted from our rule. I kind of 1 ike i t", I

11 11ke the rule i th a 90- y safe hoi'" .

12 H oi,\1 ma feel that the

13 gO-day safe harbor should be retained, show by

14 hands? Those that feel it should be d eted

15 shol'I han ? majority vote the

16 Committee recommends the Supreme Court reject

17 chanç¡e, the pro ed c es to nule 13.

1 a (J~t t s t lme there was a
19 brief discussion off the record after whi

20 time the deposition continued as follows:)
21 l.Hl. SOULES: All right
:2 :2

I

Does that take care of x'e ,'- i:140 J
. "?
J. CL

23 B K: '~tes it does"

24 MR", SOULES Let's go back

.25 andfinlsh the appellate procedure age11
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1 ich I guess is 82 on 223.

2 MR. Me S I though t tqB

3 voted t S dOliHl, but a rently not. It s

4 surfaced again. l' t pi'obab g S Y0l:l a

5 clue of where I st on e proposal.

6 Hatchell is of the same view,

7 This 1s question, and we

B ha,d sorne fairl protracted discussion last
9 time about an intermediate decision of t

10 el1ate court somehow becomi an

11 e orceable judge to t ti"ial court for'
12 enforcement purposes,

13 !.IR" SO ES: 'I'his is the
14 (Boscamp) situation.

15 I !\is : 1'hi8 is the

16 proposed rule basically that

ll IiIR. SO (";; 'rhis 1s page

18 223" Excuse me Go ahe

1 9 M I at ow

20 that ought to be become enforce Ie. It
21 j.gnores a i y the historical stat ion we've

:2 2 alt'Jays in terms of a.t mand.a t e

23 actually is in t appellate process, which

24 the mandate which is the last act accomplished

25 to terminate the appeal is then the judgment
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1 that the trial court enforces. If it's

2 different, t n it replaces it. Up i t i 1 t t
3 time the trial court judgment 1s the jud ent

and stays the judgment.

5 t'his c e as oposed

6 here slcal1y says whenever the court renders

7 an 0 nion c ng1ng that jud eTIt, then all of
ß a s den they notify the trial court and the

9 judgment becomes the Court of ealls
:10 J gment. as far as this BCtu ru 1 e is

11 ri tteD that even includes even though a

12 motion for rehearing m be pending~ I inean

13 this is just immediately.

14 And I unders ta the
15 concern of, II II, you1ve got some up here

16 that says that you are entItled to" for
17 instancB, if you di it get mon beloYt1.

18 You all of a sudden got entitled to some

19 money, and you want to keep it from wasting

20 assets or somethl and you can i t do that
21 with any of our practices, cause you don It
:2 :2 a judgment to do I t wi th
23 But I still feel -- I am

24 very troubled about a notion of treating

25 interlocuto in essence non-f jnal dec i 81 ons
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1 of the el1ate court as bel the final
:2 decision en even tha t court can c ge its
:3 nd. If you're having different thl s f i 1 ed

4 and execu t ed on, r don t see t t .

5 PROE'ESSOR EDGAR o 'lias

6 the author of this?
7 so s: I did. It
8 was me.

9 PR01i"ESSOR EnG All

10 r i gh t , Luke, as you .. "'. :?e.n V:1 s:i onea it, how can

11 th.e Cou.rt of peals direct the sheriff to go

12 011 t an dIe v y ex e cut ion?

13 A ¡¡'ile a new

14. supersedious bond down there go through all

15 t t

16 S80R ED I t seems

'.7 to me like you ire asking the a llate court

18 to undertake a lot of direct s ervieion
19 tha t s en traditionally handled the trial
20 courts i some degree of success.

21 SOUL 11" it
22 doesn t tell the sheriff to do anything. It
23 directs t clerk to per t an abstract to be

24 f 11 ed ich creates a lien on the ass s t t

25 I now have a ju ant on and for the clerk to
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1 enforce the judgment, which means for the

:2 clerk to issue writs of execution, writs of

3 rnishment, whatever writs or process J want

4, issu by the clerk in e orcement of the

j udgmen t . at IS all It's ,just a

6 notification to the clerk to permit the

7

a

9 six mill i on dol i ar verdi ct from the jury. The

10 trial judge NOVs. The Court of eals
11 reverses the NOV and renders ment in
12 favor on a jury verdict. I now have a

13 judgment for s mi1110n dol s. I YHint that

1 judgment secured t 1 ike I couid have had it
15 secured if the tria1 judge had not erroneously

16 NOVed my ju nt, my verdict"

17 So I want the defe nt

18 against whom I originally got a verdict and

19 ainst whom I now ve a judgment out of the

20 Court of peals to e to e1 1" supersede

21 that judgment or I want to i"'mitted to at
.22 least abstract that so t t I can t liens on

23 the operty of the jud nt debtor, and I

2 would I11te also to h.ave Bii:ecut ion and 0 ther

25 writs of enforcement so that I can start
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1 collecting on this judgment that I was

2 enti tIed to but denied in the trial court"

3 That's the purpose of this 0
4 HON LERT Don't

5 you need a judgment to 0 er this execut ion?

6 SOULES No. 'You

7. don it need that ~ It's automatically a right

8 to a judgment holde

9 .1US,!'ICE MCCLOUD: We 11 ,

10 nornially t tis done later by a.te

11 MR 0 SOULES: It is done

12 la.ter. This is to move In point of time to

:l 3 the moment where the Court of eals says I

14 am ent.itled to mv"' judgment on a verdict my

15 i' ight to have d nt secure ¡ not i;.-la i t

unt i 1 1 t goes aJ. 1 e 'I(jay through e-hear 1ng ,16

11 petition for writ of error, up to the Supreme

18 Court, and so forth and wai tlng on that

19 mandate to come ba ich can be months or

20 years later during ich perIod of time the

21 assets have all left town.

2 :2 J' TT MCCLOUD: f"ike if

2.3 it's an affirmance, this has to do wi

24 reversal" You ow, 82 has to do wi

25 af f i:rrnance. You still follow the saIDe mandate
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1 procedures under ~hat, don tyou? It seems to

2 me _.-

3 sou 11 v on

,,i affirmance if I had gotten jud ent in the
5 tri coiirt --

6 JUSTICE MCCLOUD: tilel1 , if
7 ...

l. refs another 51 to t la¡;'isui t .

8 SOU s: I lPJou.l d have

9 been marching the mean time or had a

i 0 supei"sed ions _ This just gives me the same

11 options after the Court of A ale i~ules my

12 way that I would have had if the trial court

13 ruled my ¡;'lay.

1 " MCM,l. I I nk

15 th re no t t same option, This is an

16 extremely accelerated procedure in comparison

17 to t you VB to work wi th in trial court,

1 ß If you get a ju.d ent in the trial court F

19 you i VB got a long riod of time before you

20 can enforce it, Granted, you. can Ie the

21 1 i en. Tha t i sit u can i t do anything to
2 :2 enforce t judgment" You can i t go out and

23 exeClJ.te lIe a motion for a ne trial is

24 pending v at cetera.

25 MR. SOULES: Bi:l. t you can
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1 garnish.
2 s: is rule

3 author izes that you do Immed tely i.'ihile
there i S a mot i on for re- ear ing pending. e

5 court may change 1 ts mind ! t may chan its
6 opinion and does it again. Execu te the i SBuee

'1 on at? On t ot r judgment?

8 at ens in t
9 in tel' l''Ji th t t? ere do you go for that

10 relief en you ve to go ck to the trial
11 court? All the Rule 47 rules and all of the

12 rsedious rules are gear to
13 determinations as we already e today to the

1 t r 181 cour t 1 eve 1 . And we are talking about
15 all of a sudden you va to go to the
16 trial court th regard to all the issues,

1'7 ch didnit have it before, but now they've

16 got to do it immediately, because your title

19 executes imm iately in spite of the fact t t

20 they've got 15 to file a motion for

21 re--hearing.
:2 2 MR. SOU S 'l'ha t i s

23 J:'ight"

:2 MC~IIJ~.INS ilnd I find
25 that to be absurdly complicated.
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1 " SOULES: It i S pretty
2 simple.

3 I rribly
4. inconsistent" It is not s1 Ie" It is dumn.

5 MR. SOULES: II, 1t

6 be J.n your vie . I thi it S SIl1ar't.

7 I Every rule
8 that we have with regards to the way the court

9 opera t8e by manda te .

10 UL ayro J'o11n

11 o i Quinn. you have the floor.
12 . O'QUIN'l\!: It s been my

13 ex rience about n ssel1 is TlH'O he

14
.

starts using insulting Ian ge.

15 SOULES: Did ou have

16 anything else to s ab 0 U t t hat, J 0 '?

17 PROli"E OR EDGAR '1'hen in

18 that event the Defendant then would

19 immediately have an opportunity to att t to

20 supersede the judgment"

21 SOUL tis
22 r i g11 t .

23 " 0 qu The p'r'oblem

24 is that if the trial court jud ent is strong

25 enough or important eno h to require
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1 supersedious to protect the right of the

:2 plaintiff should not a Court of eals
3 judgmen t so rticularly based on a ju

4 verdict? And I really think there may

5 -- some f e tunl may be need i the

6 procedure we have here" I i t re needs

7 to be some remedy for the Plaint i ff who was

8 rongful1y denied a ju verdict because of an

9 NOV en the Court of ala rees ~A1i th the

10 pla.n

11 3USTICE CLOUD

i :2 stlons wasn't talking in terms of V.

13 There are all kinds of cases that are revers

14 that have nothi to do I-,1i th NOVs" Th i s is

1 i,~" just kind of an open deal" time if you.

16 reverse one, well t you just enter this order

1'1 and tell clerk of your court to get down

1 S there and abstract that thing and enforce the

19 j ent,
20 SOULES: ås in other

21 cases. In other words, if not s ersedl ng.

:2 2 , B II, let's

,23 s pose the court reverses it's judgment j n

24 you.r favor, Does t t destroy the

25 supersedious bond at that time?
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1 ~!IR, SOULES: ere 1s no

2 supersedious bond.

3 u ve got a

4 j udgm The Court takes 1 t away from you,

5 You have a supersedlous. Now, e d down

6 t supersedious and run off with t money at

7 that point and then get it back at the erne

8 Court, So it just wiped it out,

9 J'USTI CCLOUD: I t en ts

10 two or three differ tiHl I sure would

11 thi that's got some things in it that don't

12 look too good to me I mean we i ve been

13 handling it through mandates all of these

14, ars, and t only situation that really
15 comes to your mind probably is that NOV

16 sf tuation or just any reversal,
1'1 f\1R, SOULES ere

1 a plaintiff is denied a judgment the trial
19 court and a Court of A eal reverses that "ana

20 renders judgment i money judgment for the

21 plaintiff, in circumstance re that

22 happens the purpose of this rule is to t

23 orcement of that j gment fi"om Court of

:2 (l CivIl Bals promptly or supersedious so that

25 that judgment is now otected just as it
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1 would have been if the trial judge had entered

2 the proper judgment to start th 4

3 " '11 ALL: not ha,ve

it the other way § though

5 ARD t fll"st

6 s ersedious if it

7 MR s SOUr. I don t have

8 a pi~oblem ~,¡1 th,

9 MR" TI r. : Releasi
10 t supers ious if they get a reversal?

11 SOULES I don i t have

12 a oblem l'dth that" ,At that 001nt I think.i

:i 3 the judg:men t has been t'll draii'ln" I t has been
u¡, i"'eversed and should a co continl1e to

15 have millions of dollars of assets tied up

16 when the judgment of t trial court has been

1.1 found to be erroneous and has been reversed,
18 Ml~ , CLOUD: s been

19 rev.ersed an inferior intermediate appellate

20 court,
2l Of QUI I erior,
22 Less i erior t n the trial court,

23 SOULES There i S a

24 case where a party ent into bankrupt and

25 t Court of peals reversed the judgment of
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1 the trial court andd there still couldn't be

2 any relief an d so these people could come

3 out of ruptcy, and there wasn t even at
t t point there wasnit a judgment against

5 them" But they were still i'bored j n

6 ba tcy court cause they couI v t

7 s rsedea judgment t d been found to be

8 En?l~OneOus " So I don v t have a problem with

9 that s.ide of it ppeni as ii¥e 11

10 I th i there are -- one

11 of the b j 9 injustices 1 nt h e l1ate ocess

12 is t t you can't get relief pending appeal to

13 t out to either to get a judgment s erseded

14 or executed on coming out of the Court of

15 peals or to get out of the roblem the trial

16 court er~oneousiy t you into. A tome at
i 7 a po i n t re a party is positioned as they

18 ~110U 1 d ha '\1e been op e r 1 y po sit! 0 n e d i f the

19 trial court pi' rly ruled, t ought to

20 have the saMe rights t t t Y would have had

21 if the trial court aha properly acted. if
22 three judges on the Court of eale or t~'Jo,

23 maybe one dissent, decide the trial judge was

24 tfH' oog, tome t t's a more current decision,

:2 5 And that i s what the
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1 purpose of this is, I'm not trying to sell
2 it, :i ink it's the 1"1 t thing i t en

3 it's understood voted on 'ii/e 111 tit to

4 the commi t tee. Judge McCLo

5 , MCCLOUD: 11, it may

7

be t I' i gh t thi I t 0

as far as that is concerned , The t

tit ou t(5

that
8 auld concern me is just the mec ics of it,
9 in that j t s sort of abrupt Letls su ose it

10 occurs and it says you go to t district
11 clerk and hele to abstract and enforce t

12 judgment of the Court of ea as in othei"

13 cases , at do you envision na

t 1me? i;,;Jould go over here to

e11.1ng at that

1,4, e 7 or

15 hat "\i1ould he do?

16 , SOUL at would

ll happen if
18 MR. MCCLOUD: '1'h.a, t 1 S i-Jha t

19 11m interested in,

20 SOULES: o Here

21 is at would ha en. Just 1 ike you can order

22 a district clerk to get a transc t on file

23 with your court, you have certain authority

24 over a district cle

2 l:vicCLOUD: 'lhat's
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1 true.
2 Ml: , ULES: e Cou:i:t of

3 Ap Is has authority over the district clerks

4, in the state of Texas to some extent.

5 J ICE MCCLOUD:

6 'rranscripts,
7 SOULES: Ti'anscripts,
8 All right. The Su erne Court sa you i ve got

9 authority, If they adopt this rule th Ire

10 giving you authority to ell the clerk to go

11 ahead and commit execution on judgment that

12 you ve rendered. If e upreme Court tells

13 youive got that, youive got it,

14. JUS'lICf'! lVtCCLOUD: To

1.5 permit execution? I mean, everybody else e

16 reasons \'lays to x'even t t t execution.

17 ¡:ViR. SOULES: Okay.

18 mechanics.

19 J'us~rICE MCCLOUD: ,!'ha.t y

20 mec n1 cs, you see.

21 MR, SO J.s in other
22 cases.
23 J'USTICE MCCLOUD Yes.

24 SO UJ:' In other

:2 5 cases the district cl can issue writs of
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1 e~ecutiun, writs of garnishment, abstracts and

2 all that sort of thing a the ies can act

3 on those unless t Ire superss OUB. Now,

one way to t supersedlous to file a

5 dol1ar-for-dol r ersedious bond" It IS

6 'automatlcn r f you t enough money to

7 cover the pi~inc1 1 interest a costs,. the

8 supersedious is automatic. TIie other' t Y

9 get it un r Rule 1 en t go to trial

10 court an,d s nOive me some relief. Give me

11 another way to supersede this. n d t trIal
12 court can do virtually anything as as 1 t

13 meets the standar of Rule 41 that are set

14 forth, but that's as in other cases. In 1

15 cases, in other cases it's either automatic

16 supersedious bond dollar-tor-dollar posting of

1 '1 the bond, OJ;' t re is discretiona

18 supers ious under Rule 41 And if there .is
19 no supersed10us under one of those then

.20 t party with the judgment can its eril

21 begin execution, a the protecti on to the

22 judgment debtor is t t if the party is

23 pu suing execution that is s equen t 1 Y proved

24 to be wrong ¡ the t par ty s to replace t

25 sold merchandise or sold goods at their market
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1 value, not at what they brought at the

2 sheriff s sale, and all t se things come into

3 play that are the same rIghts.

1.1- pel late judgment owners

5 01" jud ant t beneficiaries of a ellate

6 judgments no rights right now.

7 JUS'l'I MCCLOUD: I agree

8 '\ilith you.

9 SOULES: Iiea.S the

10 bene f i ary of a trial court ju ment has all

11 these l"ight; I canlt u erstand :r

12 mean, to me it's fair to give a person th a

13 judgment no matter what court gives them t t

14. judgment the same rights both wa

15 JUS'rICE c D 11,

16 the thing that concerns me -- philosophically

i ~l you i re correct, and there are certainly
18 some -- I i m not saying that there's not a lot
19 of merit to what you say. en I lookst
20 and 9 and those rules it i s obvious th i roe

21 sp ing in terms of the trial court's

22 j udgmen t w Tha t ' S I'm concerned abou t .

23 r f we just up and pass somethi like this, it
24 seems to me like I don't believe it meshes

25 quite with all of the other rules that we have
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1 out there, I i m not saying this shouldn't be
2 done some day, but I m sa ng that if I just

3 order'sd clerk, saId H"i' tract this judgment

11, and do tever you 1 re s osed to ~ n you know.

5 and then they turned over to 47 and 9 and

6 those rules are all talking about I think e

'1 trial court 1 s j ment, then all of a s den

8 the~i ve go t e Court of A eals ju

9 Mechanically I tn! you i va got some

10 problems"

11 so S ose this
12 as a mental rule and en I'll t s this.

13 Suppose this rule, ne rule 82a did not s

14 nand enforce the j en t , II It just said

15 11 No t i the distr jet clerk to abstract the
:l6 judgment of the Court of sala" so at lsast
17 the Ot¡,ne:t' of jud ent from the Court of

18 Appeals could abstract that jud t and pu.t a

19 1 Isn on the assets of the j ant debtor foi'
20 the balance of the a eal.

21 JUSTICE CLOUD: '1'

:22 you i ve got a lot i ess prabl ems

23 . SO en you

24 don't even get into execution and all those.

25 And as a middle ground at least thatis
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1 something" And again

2 J'US'l'ICE CLOUD en are

3 you going to take that abstract of ju ent

off? I mean, later on you ve got -- if he

5 abstracts that jud ent a then later on :it
6 goes to the Supreme Court a then t Y

1 reverse t Court of ea.Is "

8 MR ~ SOULES Then it wou1 d

9 be just like if the trial judge -- see, jf

10 this had happened In the trial court i if your

:i 1 judgment had been the judgment of the trial

12 court j that abstract would aIrsa be on file
13 during the entire ocess ere the Supreme

:u/, Cour t reve ses it and it come of f --

15 J'U ICE CLOUD: By the

16 manda te "

:1 7 MR. SOULES: -,~ by the

18 mandate

19 JUS'!'! CLOUD: tH:i-huh,

20 MR. SOU S: nd it '\,ould

21 still -- your abstracted judgment then if

22 reversed would come off --

2 :5 J'US'l!CE CLOUD: By the

24, Supreme Court's mandate.

25 . SOUL -- out of the
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1 mandate The same ocess.
:2 HONO r.E RI I f you

3 want to make it to where e COui"t of eals
il dec ides on a case-by-case sis that they can

5 be authorized to render judgment and order

6 abstract a lor execution, and t y ean do

7 . !-J. ì. . But that it on t be automatic, You

8 can asl( forJ it. 1 f you conv ince them you

9 can get it.

10 MR, SOULES: And. n

11 order the clerk of Court of eals to notify
12 the district clerk to abstract n

13 RABLE v Oi'

14 enfoi"'ce

15 . SOULES = -- nor

16 enforce II

17 l\lR. l3 \iifel1. i:,uke,

i 8 the condition of your supersedious bo tl10uld

19 ve to be nged if your ere goIng to give

20 relief off of that, because it i S conditioned

21 to the final a ea.1

22 MR SOUr. I don't have

:2 3 anythi on the ta e to do t t, :r d.on i t

24 ha,ve any i ng on e table to do t t right

25 now, and I can't write it here. But I don't
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1 oppose it in fal 1'nees.

2 . 0 l QUI You say you

3 dol'l t 0 ose it?
,4 ULES: I don It

I":) oppose the melting of a 1'e lrement of a

6 supersedi ous between the Court of A aale and

7 the Supreme Court if the Court of eals has

8 held that the trial court is judgment 1s not a

9 valid judgment, But I don't have a thing
10 written here to put that forward~ I ~-Tould

11 want to go and think about the lang e to use

1 :2 on it or have soinebo hei~e thi about it for

13 the afternoon. t even 1 f we me j t

14 discret 10nary lth the Court of peals to
15 permit just an abstract, at least t tIs some

16 help to a party that has a j gmen t " .~.nd

17 ri t now there is nothl to o te c t t ha t

18 party, nothing at all"
19 'lI LL: can t,,e

21

bring this up 10. ust en ¡i,le can see how i t

would ork both s , i :t you !'e the evai 1 i

20

22 party on ap a1 and put up a bond, you get

23 your money back; and if you i va been deni a

Vt judgmen tat t ria 1 cour t and you now win and

25 you want to execute? I mean, to
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1

2

3

4,

,"';:

6

1

8

9

10

11

1 2

13

1

me --

MR, SO S : o i 11

write that side of it? So o on the
defel1se side t t wo d be suffering a
ju ent, labor under banl'l t f or an

onerous s ersedious gotten a Court of

eale to reverse t trial court ï s jud ent
and needs out of t t oblein. I mean

there i S bound to be somebody here. I i ve had

It both we

i\1R. TI r. : 'lhe cos t

lìlay sub s ta n t i at, 1 v Are you going to let a

party recover all their costs l1'lrnedietely

seek taxing of those costs against e par ty

15 that otherwise has won e j ent in the

16 tr1 cou.rt?

17 sot LES: Doalt, do you

18 t nk you caul d e other s1 of this?

19 BISHO'.P: all .

20 . SO Okay. I 'in

21 going to assi it to Doak t n for drafting.

22 I im going to leave this just like it is. I i VB

23 all"ea indicated some flexjbil1 in iny mind

24 about how it ought to be done. ether it
25 ought to be discretionary with the Court of
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1 Appeals, whether it ought to be limited to

2 abstrs.ct ether l f it i s discre ona goor

3 ahead pnd do both. because t Court of

.4 peals is going to be Ie to consider the

5 enforcement or not or the abstract or not.

6 right nO\i,J :r tJ:ii eI 11 leaVe it bore
'1 Co mm i t tee, but tab i e i tun t j 1 next meeting

just like the 1 ge is e, which is the

9 full load, which lid rather Bu t I dove,

10 have flexibility then Doak is going to

11 write the other side of it. and weill put it

12 on our age a for our gust 12 meeting

13 We i re going to vote on it in August both

1 ays.

15 (At this time there was a

16 brief recess, after ositionlch time the

1. 7 continued as follows:)
18 SOULES 'TBYou

19 looked at tIe g. substitution of parties t
20 I clrculated around. Any objection to Rule

21 9 '? I circulated it as rewritten ..Justlce

22 Hecht. there being no opposi on to Rule 9

23 that text will be rscommend to the Supreme

24 Cou:et unaniino Committee,Y by t
25 Next we circulated a
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1

2

3

4.

5

6

7

8

9

10

1 1

12

i 3

1

h ritten, Elaine's Itten effort as

this Rule 49 or JS.'l problem, Pleas,e be

looking at t so that e can discuss it
momenta.rîly, I want to finish the TRAP rules

so that we can finish the items that direct

involv'e .Jud Clinton's court, and then is
If,ielcome and :i'e ested if he 1 ikes to stay wi th

u.s, but he ill at least then have given us a

long day of his tience in helping us get

these a l1ate rules reviewed,

I s ose t the next

i tern on the enda ill be Rule 90g \Ale did

90 Rule i 30, TRAP 130. hich is at page 226,

225--226, And let is see,,, Do e have a text?
1.5 RE: No. It tlla.S

16 just held over from the last meeting on

17 Justice Hecht's letter.
1 a . SOULES: Oh tha t i s

19 the general multi what is this?

20 JUSTICE HEC is is

21 . SOUL This is that

2 :2 question t t ou'r& going to submit to us

:2 3 again. All right. We will reassign t t to

2.tl, e Committee. I think Justice Hecht f I

25 believe. has text that he has afted for
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1 that, and I will get that to the Committee and

:2 the Cemm! t tee w111 repor t t the 12 on

3 t ha t .

4. o y. n.ext one is

5 then t?

6 HA I: F' RE: Page 23EL

7 SOOLES: In order to

8 e ever ody informed this is the Rul.e

9 130 problem is the case where a party before

10 the Court of Civil eals Court of A eels
11 having lost h, case in the Court or A ala
12 filed an application ror writ or error before

13 filing a motion for rehearing. 'rhe caii held

1 that the filing of the a 1 ic ion for ttJrit of
15 error took away the jurisdiction the Court

16 of.õ, eels, t since there was no motion the

17 motIon for rehearing could not be f11 , and

18 s i nee the r e was no mot i on for r e :t'ing filed
19 t Supreme Court had no jurisdiction fOr writ

20 of error. z So weirs gol to work 011

21 t t a little bit. '1'1118 was 225. Justice
22 Hech t s some langua welre goi to

23 resubmit to the TRAP subcomml ttee £01" a report

24 on Augus t the 12 for further consi ration.
25 I just didn't want to leave it unsaid what
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1 that was about and table it.

2 But that seems to be the

3 ttBr action on that for tod The next

Il Item is on page 236, and Judge CiInton wants

5 us to consider c ngi a headIng on --

6 JUDGE CL! Section 1'1

'1 and the submission of oral argumen and

8 opinion and then II .in Court of

9 Crimi II I i il just a messenger on this. I

10 ~'Jon i t ~'Jas te time.

11 MR. Ur..ES: Judge. since

12 you ve come to us as ames eX' for YOU1"

i 3 court. I gather, we certainly want to be

14 suppor t ive in every w
15 JO'DGE CL:,Y ON: Its to

16 make it symmetrical ith one of the earlier

1 "1 sect ions that says some i like that in the

18 reine Coul't. ~that i S a.II,

19 JUDGE C SEE I move "'Je

20 adm it.

21 p (;it,) H DORSANEO

2 :2 Seco

23 MR. SOULES Itls been

24 made seconded, All those in favor say,

25 AD',/, I SO COMMI1HlEE: e ,a
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1 ~¡¡R q SOULES: o osed?

2 It's una:nilIl.us

3 Okay. t ge 321.

4 ~'le 11 t tis been done,

5 D: i.qe '\0 t ed on

6 t t

7 sou s: tis been

8 done. I checked at a mOmeI1.t é\.go.. I should

9 t 1 you for the record here t ge It i S

1. 0 in the co leted work of this commi ttee, t t

11 is own on page 35 of these materials.

12 Next I guess is 323.

13 . 'l:nrn Didn1t \1113

14 act on this in e earlier minutes, or is

15 there some change on 166 (b) from

16 SOULES a'y.

1'1 Here IS -- the only poi here is on page 325.

18 11, it1s throughout, t refs the point.

19 Allen versus 111" s s t t you canno t

20 discover the work product of a cons tan t who

21 is not going to be a i tness . One very

22 serious hearing and others that were not so

23 serious have involved me Bre the contention

.24 was t t if a cons tant was going to be a

25 fact wi tness, then his consul tant work product
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1 could be discovered. Now to give you that

2 example, s Dse your consulting physician who

3 always helps you as a consultant but never

4, \"1ants to give nd of opinions a re

5 happens to observe an automobile accident.
6 The hurt victim comes to you. lIe's got

7 factual observations of the occurence. I'Ie'11

B consult with you on the injuries, he i 11

9 not testify. So if you use him at all then

10 his consul tation becomes discoverable. Th.a t s

:i 1 a simple way to do it.

12 .r more complex way is

13 t thing I got involved in, and I've been

1 meaning to bring this and just ep

15 forget t lng", We ere in nuclear power plant
16 litigation. Our e ineers were fact witnesses

17 because they hel d design the plant, but they

:18 were lnvo ed all toge er in .811

19 pre .. .raLion. ey helped us set trial

20 stra.tegies. We didn! t itl!Uis a fairly
21 compl i cated engineer i and construction job
:2 2 and 'V,¡e had to e ese ineers as

23 consultants to us to help us through trial

24 strategies to p n for that trial; and t t tiS

25 ere the most serious confrontation about
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1 this carne up.~

2 San tonic -- :r was

3 represent fug Hall i rton, Brown & Root.

4, Sa.n tonio made a mot ion t t the litigation

5 support work product of these inside ineei"S

6 discovered San Antonio cause these

7 engineers were g01 to be fact tnesses j n

8 t case J'udge Ha overruled t t motion

9 and ruled that their -- that if th 'were not

10 going to give opinion testimony and they were

1'1 not providing information to erts o v,Je r e

12 going to give opinion testìmo that theIr

13 litigation support orlt product f kept

lil s arate from the ork they dId on the plant

15 up to the t e they were terminated, tha that
16 YJas pt separate, would not be discoverable.

17 So a. t a t va got in this
18 rule, you see, is not clear ei t r, t I
19 have w r i t ten is tom a k e t h 1 s r u 1 eel ear t hat

20 if a consultant is not going to an ex r t
21 witness, then his litigation suppo t

22 consultation work product cannot be discovered

23 even if he Is going to be a fact witness. To

24 me it iS i ortsnt t 11m not sure hON you

25 feel about the discoverability of litigation
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1 suppor t work pro c t if 1 t J S done a person
2 o Is going to be somehow a fact witness

3 So t tIs the i"pose of

4 ita here it is 11 it does 1 s add

5 Ue ert" before" itness" eve place in. this
6 e:g:pe exemption text of 1,e 166(b) It s

7 the on1\7 new thi"Li to 166(b). i ve changed

8 all the othero A dy e discussion?
9 PROFESSOR ~õ,R : It seems

11

to me t and I have not d a c 1'ce to read i t

in detai 1 but just in anclng at i t i t cures

10

1,,,¿ one oblem that we now e, a I think this

13 case :is esently before the eme Court on

14 mandamus where we had an 011 field explosion

15 and some of the people 0 were designated as

16 consult! experts were i fact fact
17 wi tnesses, and t y were designated consulting

18 experts only. and the arty 10ying them

19 thus took t position that none of their

20 testImony was subject to discovery, and that

21 was upheld by the trial court. Now t Is

22 fore Supr.'eme Court on mandamus. tIt

23 seems like this would at least cure at

:2 oblemø

25 . SOU s: So it really
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1 cuts both s to cure t problem.

2 OFESSOR EDG Tha tis

3 r' i gh t

. SOULES I thi 1 t

i-n does. A further dicusslon on this?

ô FESSOR LV: I was

7 just go1 to ask you can you generalize about

(3 what to deal with achmen t Can u

9 impeach the discovery work pro ct so fa.r as a
10 fa c t wi tne s s ? t e t testimony but as a

1 1. fact \,;gj t:ness. Tha tis t pose of getting

12 a t the work oduct, I ke it, is

13 Inipeachment

14 s ~ .v" Oh, no" :rhe

15 purpose of getting their ork product was just

16 to get our trial strategy~

7 PR f1:SS0R DORS 0: e

18 usual reason"

19 MR" SOULES: real
20 1"e8,son

21 " BE rim incli
22 to thi that the courts ought to take up on a

23 case- -case basis rather t 11 trying to get a

24 hard and fast rule, because I see the mixing

:2 5 up the facts and ex rt testimony in a
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1 trial, and lid be inclined to let the courts

:2 t 1 t up as it COlnes up,

3 . SOULES: You have to

-4 identify the person with knowledge of relevant

5 facts if hels going to be a fact witn s.

6 I understand

7 t ha t , t I'm not sura that a a thatíA70Uld

8 exclude t 'f~ork oduct from that e ert

9 is actually a fact tness,
10 PROl!"'E OR SA.NEO = I

11 think what you! ve done by adding the words Dan

12 BxpertD in before n itnsssn is to restrict the

13 ert provisions to persons who are experts

lil up and down the 1 i ne, it really kind of in

15 a way leaves the question open as to more

16 comp! lea t ed s i tUa t ions. me literally at
17 it says is that we1re talking about e art as

1 a a erts and you have to look som e're else in
19 the rules to find out that in these ovivions

20 to find out about e erts or persons in

21 multiple capacities. So I would even though I

:2 2 may agree wi th t you said or would be

23 inclined to ree wi th it for e sake

24 argument I don't have a problem with these

25 changes.
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1 MR. SOULES: other
2 discussion on this? Those in favor show by

3 nds? Those opposed. It i S roved

4, major! vote.
5 IIrext is --

6 p SSOR nOR EO: 'rom

'7. Davisl suggestion on 327.

a MR. SOULES: Yes. On p

9 327 Tom Davis i suggestion is t t we --

10 PROFE OR DORS EO Can

11 we talk to this one?

1.2 . SOULES: Yes¡ please,

13 speak to this, Bill.

V¡, PROFESSOR DORS EO: ere

15 was a vote last time, I believe, to add if

16 you'll look at p e 327 of the boaklet, add

1'1 some language to Ie 215, and I thi Tom

1 a Davis is not here now.

19 i\Hi. SOUL No. He had a

20 funeral he had to go to,
21 PROFESSOR DORS 0:

22 Properly suggests t t t t concept should

23 deal t th in the first discove rule rather

24 t n in the sanction rule. a I agree ti'11 th

25 that 166(b) although we usually think of it
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1 8 imply as a scope of discovery rul e actually

2 is the general rule t and t logical ace for
3 t s idea is in that rule and not in the

discovery sanction e.

5 " SOU furthei"
,~I: d.iscussion? 11 in fa'\tor s a

7 D c I EE e

8 SOU o osed?

9 That i S unanimous. 111 move t ). angu e

10 from the place ere we had first placed it in

11 215 to a ne paragra in 166(b).

i 2 T next is on page

13 332. d '¡"las thl s not Bill, this is ur

14, su.gges t i on. Was tha t to move t t Ian ge to
15 sorrieplace else'?

16 P FESSOR DReAMBO i And I

17 think last time we discussed where do we put

18 thIs rticular ssntence~and towards the end

19 of the meet i it moved to Rule 239, I

20 thought that it would better go in 237(a)

2l because of the title of e rule, and actually

2 :2 in many respects by making t t s etion I n:i

23 m i a sugg'estion t t it was more of a

24 minority report at the time we discussed this

25 la.st time. I don't el strongly about it one
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1 way or the other. ! ,j us t en to think

2 237(a) would e & better place, I th.ink

3 others tho ht 80 too, but they can speak for

4 themse 1 ves

5 sou s: r don i t ve

6 any problem, as long as it's in there, ere

7 it IS0 Do you el like logically it fits

8 better at 237(a).

9 PROFESSOR DORSANEO I

10 think that's probably here I ould go read if

1.1 J: ï~¡aS "thin.kl a t this problem area 0

12 MR, SOULES: So you auld

13 move the language out of 239 into 237(a),

14 MR 0 BISHOP: Bill, do you

15 have a problem wi t i out the last two

16 wo ø "during remo n and ending the sentence

11 ith Fe r&1 Court?

18 PROFESSOR D o 1110 ,

19 But r think that it mean somet ng.
20 BIS '.N t does it
21 add?

22 PROFESSOR. DO EO I

23 th! if somebody files an ans r in Federal

.2 Court after' rem it might bother me,

25 probably wouldn t. I don i t see how the
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1 language -- I had a clerk one time o ~1Ould

2 insist on -- an office clerk insist on people

3 filing things ether they were the right

4" place or not, once f j led something for me in

5 the Court of eals that was properly file

6 In the trial court ø l,nd on his insistence

7 the clel'k said,
8 !lAII ri t, Arthur, we 11 file here. T nk

9 you 'Very much ii

10 som:.ES: All right,
1:1 Those in fa'Vor of moving this language out of

12 239 and into 231(a) say aye,

13 ADVISORY CO I'lTEE: e

14 . SOUL S: o osed~?

15 Doak, are you anting to make a motion on

16 that. or does it really Matter?

17 MR, BIS!! No :î\lot a

18 b po 1 n t ~

19 sou s: Oka y , The

20 n ex ti t em. I bel i e 'Ve . is on page 3 33 . And

21 let's see. is is your report, Hadley.

22 PROFESSOR EDG '1'0 kind

23 of reconstruct where we were on this, last

:2 time I suggested that at our previous meeting

25 that we do something with e last two
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1 sentences of now Ie 278; and I took the most

2 conser\1atitre a roach I knew and draf ted a

3 cha ich appeai's on page 338 q t t ha t

4 mea t 1 both Justice ch t and Bud Low

5 gested that peTh s t we should do is

6 examine a method by ich we couid simpl!

1 the concept aced wi thin those last two

8 sentences and I was a ointed the
9 subcommittee chair and Tom Ragla and dy

10 were a ointed as me rs of the' Committee;

11 and because of geogr8 ical and time

12 constraints r simply sat down and tried to

13 incorporate I recall Justice Hecht to

14 stated orally at t tmeet 9 and also

15 tried to incorporate what Bu LOl~J stated,

16 and Buddy also rote a letter which appears

17 here 80m ere.
18 t llnl really sa is
19 that I 11 have to take full responsibility for

20 the suggestion that a ears on pages 33 and

21 335, and I have not had tIme to discuss this

22 with either Justice Hecht or Buddy or Tom, so

2.3 bas i cally wha t we have hers is t ha t "If a

2.ik question, including an element or an

25 instruction or definition pertaining thereto
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1 is omitted from the charge or is included

2 defec v y, such omission a ds'fect shall
3 not be grounds for reversal unless 1 ts
4, submission in s tantlally correct wording

5 has been re sted in it i :l n t ed by the
6 party 1ch relies upon it."

7 is is on page 334,

8 para aph number two" n II e trial court s

9 endorsement as r red Rule 216 will
10 preserve any error related ereto and no

11 further objection will be necessary" m i ng it
12 clear tha.t e party relying on it would not

13 ha.ve to t er and also object to e cha:i'ge

14 t would tender only~

15 Then in n r t ee if
16 it s not reI led upon by t rty i then

17 basically an objectiDn II suffice. I

18 have a question about that, but e would also

19 want to include giving the option to that

20 rty of either object or tenderi i bu t I

21 leave that ab nee,

22 en i tern par raphnumber
23 four, if it's a matter of 1ch is no~ relied

24 upon ei ther rties, such as a definition

25 instructions in the body of the charge that
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1 doesn't relate to a question, then it shall

2 not be deemed a grou unless 1 tl s been

3 re est a tendered the party

4, complaining of the judgment a then ma ng it
5 clear that having it dorsed is required by

6 Rule 276 will preserve an error ra er than

7 vi to object to the charge.

13 . 'I'INDALI,: "lwo is Ilke

9 four

10 OFESSOl:t EDGA : Yes.

11 J1UL, 'rINDAr..I,: Ha

12 18n It this the present law except for t ee

13 ere you 1 re omi tt ing the old -- and I think

14 disputed in the a 11s.te court EH"'e you. have

15 to tender the correct definition?

16 PROFESSOR ED ell,

1'1 actually the law is not as clea as one might

18 think. We all think we know at the la~"1 is,

19 but there are some cases that lend some doubt

20 to t t " And e question is do we want to

21 t i"y and ma it very clear out a. t e tlJan t

:2 2 it to be rather than at some or the

23 a el1ate courts it is.
24 M.AI dl in

25 revising this youlve left out all together --
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1 or I was just trying to say~ Oh, you t in

2 the liS 11 11.ot be 91'0 for reversal U in

3 each one of these,
4 PROFESSOR GAR: T tis
5 correct. And as usual, I have no r i of

6 au thor ip,
7 MR. I riJS : One of the

B difficulties I have with this whole notion of

9 trying to segregate this , one of the

10 difficulties we have er the current rule,
11 but I'm not sure it's very clear to me hat
12 "matters relied upon by the II and you Ire

13 saying in one instance you va ot t as

14 alternatives, either it is reI! upon iit

15 isn't relied upon or we don t

16 PROl"ESS EDGAR r..et i S

17 just assume t t we an instruction
18 concerning the clef ition of preponderance of

19 the ev ldence.

20 ivIR, 0 Qu:n:n\1: Num r

21 three,
22 PROFESSOI~ EDGAR: T t
23 would be number three, because I visualize

2.4 that as ons that1s reI d on neIther
25 par because normally you have theories of

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE 'AUSTIN. TEXAS 78705" 512/452-0009



301

1 recovery and theories of defense and both

2 rt ies need that ins t ruct ion wi th respect to

3 their questions.

cr'1 A I t w t
,.o you're saying i8 in that situation that you

6 have to subini t ß

7 Pll ESSOR G t s

8 r 1 g11 t . You have to subini t .

9 Mr~, Me I objection
10 to the definition is just not good enou even

11 if the definition is -- even if there is a

1.2 def i t ion given and 1 t i s rong.

:t 3 PROF SSOR G h IS

14 r i g1' t .

:i.5 MR. Me Il-ì"S: T t the

16 objection is not good enough.

'1 7 PRO SaOR G The t ' s

18 J:,ight.

19 MI(, O'QUI Isn i t t t

20 conti' to current lat~?

21 MR, : Yes, t's
22 co:rrect. t you have done is put the burden

23 in those types of situations ere the Court

24 if they decide to ti 81' w1 th something if you

25 may not coine to court with It isn't
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1 sufficient that you object. You ve got to
:2 an tic i te that the Court Is going to t1 er

3 wi th it and then bring j t right and be sure

.4 that it's right, because t tis ere the

5 problein is. Most of the defects in the

6 preservat i on of error to the c rge are in t
7 request error more often t n in the

8 objection
9 P FESS ( 'Nods

10 affirmatively)
:i 1 INS: tall
12 together But 1 t l S a lot harder to do the
13 re est ri t t n it is to e c 8r

14 the grou of your objection 18.

20 1 ers either way,

t all I'm sayi
t the objection
very narrow. It's

15

16 there are certain cases

11 disagree wi t t .

18

19 you don't have any tr

21 determined to do so. - so
2 :2 you're really say! t

23 practice is really very

24 only en the other side is relying on

25 somethi
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PROFESSOR EDGAR: That Ie

r i gh t ,

. 0 t dlINN: , how

would you feel about category three

procedure would be to object

court re rter

to e . )
would you

nobod is
proc re?

there.

tire
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1 chs e in the notion of what it is.

2 880ft EDG ¡ t111

3 m be one thing e a to t nk abou t thoU!;ih

4, is t t it is one thi to thi a,boii t t

5 i la er t I thi l tis another thing
5 to thi about t judge too the!"e Ø\.:re

7 instances in ich the judge has heretofore

8 been given two 0 ortunitles to correct, once

9 en the request was made and a in en the

10 objection is made. and it seems to me that we

11 at least should consider ther if e1re only

12 going to give the judge one 0 ortunity to

13 correct the mist e whether e should require
14, the attorney to give it to t j e in
15 riting rather than simply an objection.

16 r1/U~ . ¡ You mean

17 even .; ~f,
.i .t it's the other side?

18 PRO SS AR: N'o. ¡ 1m

19 talking out u er category Dum r t ee if
20 neithe:i~~

21 o 'QUI tis y

2:2 "'. OU-'- came on the side

23 p ssm~ Yes, I
.24 did. But ag nr I~m not edded to that, but I

25 think we 0 ht to at least think about it.
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1 . I\lC INS: If YOUYl"e

2 shifting to whose i"den is it :r mean ose

3 oblems is it, if that's going to be shifting

4 of focus of exactly what you i re s osed to

5 doing, t re are many instructions and

6 finitions that e 11 be licable to

7 both claims and against.
8 PR E OR ED

9 bsolutely" 'rhat's you have to include

3.0 the separte category.

11 INS: d so .1 f

12 you object -- for ins e, if he gives you a

13 bum definition of negligence, you have a

14 crticism a primary issue, then to the extent

15 you're concerned the print ans~;¡er you have

16 to do one thing. '1'0 extent you're

17 concerned about the primary answer you've got

18 to do a.nother.

19 Pl-¿O¡"ESSOR AR: Ý'J'el1, I

20 assume you l 1"e go ing to have a you not

21 e the same definition of negligence. for

22 €I €I, in medical malpractice.
23 :MR. ïiiC I under'stand

24, that, Ifm just Iking about even ether
25 it's just one.
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1 PROFESSOR ED J: thin

2 we have to decide ether as a matter of
3 phi 10so we want to recommend to the Court

4 that if it is one ich is relied on

5 ei t r party then ether we want to allow an

6 objectio:n to s fice 01" ether we re going to
'1 require a tender under Rule 2'16. And tha t ' s

8 the decision"

9 . 0 i QUI Hadley f I

10 thought we discussed this for an hour in the

11 May meeting or longsr and e made a decision

12 as to at e ere going to do. ou ere
13 simply going to try to get it on paper for

l,4 us

15 PRO 880Ft EDG If you'll

16 go bac and read the minutes, you ill find

1'1 that there were ma things about "'Jhat e r,,¡ere

18 goi to do, and 1 t wasn't I 'ilas not given
19 a clear directive on how to aft this t simply

20 try and simplify it and sImply have ons

21 ard for t se ree instances or a s Ie

22 standard even though they might be different.

23 . 0 QUI I don i t e

24. notes from the last meeting, t maybe L e

25 can tes t my memory, but dido t we have a
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1 breal(down 1 i one if it was 1n the

2 charge, you had to object to it. If it wasn1t

3 in the charge you had to tender4 a I

rem er we had some lengt a.rçfuments about

5 j t .

6 ;i' ESSOR ¡iiell, ti\1e

'7 had several ~-

ß ~ 0 i QU N: could

9 t ha tit was a 1 most neve~ man tory. ¡tie had

10 such a maze of ed! torial changes t t somebody

:i 1 said, Well, why don1t we at least before we

12 ta the final vote take all of these

13 editorial c nges and t e these votes and

14 write it out and letis go t m

15 a make sure.

16 J:JR seOR EDG I ti'lé'.S

17 not given the mandate to sit down and write

18 out all of the alternative suggestions. It
19 as understanding t t we were trying to

20 simplify
21 o QUI no yo 1).

2 :2 remember. Luke, that we didn i t actually vote

23 on how we wanted it the last time?

24 SOUL .John, we

25 vot on a lot of pieces of it and --
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1 MR. 0 QU i I do

:2 reme er we de ted and took votes 0

3 MR & SOULES: :rIve got the
transcript here, Of course, it we on for

5 about an ur "

6 . 0 i Q I though t \'le

7 had decided.

8 sou S No, We

9 finally got down to e end, and I thl just
10 did !;f e 1' e î" a. 11 y I' ef e r i t b a c k .

11 PROFESSOR EDGAR:

12 Recominenda t ion.

13 , SOU We generally

1 referred it back with the request that you

15 keep in mind the discussion t t d been had

16 re we had been able to get def i tive votes

17 or even close votes, expressjon of consensus,

18 but e never did get an overall resolution.

19 And is it pretty mu in ke 1ng i th Buddy

20 Low s letter that i shere?
21 PliOF OR EDG.AR: Well,

22 Buddy d some suggestions, and this pretty

23 well tracks it, but Buddy s left I think

24 something out, lIve forgotten t it is.

25 On what page is his letter?
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:t o v QUI 340.

2 . SO ES Itis on pa

3 340, I gUèSS.

4 pr't OR G E'or

~.o e:gampl e , ddy did not include the t of

6 situation ine1 ed in eletl.ent er three"

7 He was assuming t t e1 t r a estioTI,

8 instruction or definition was one relied upon

9 by a party or relied on the point c and

10 there are a lot of them t t donit fit into

11 that.
12 " Me INS: You pu t

13 magic significance to this notion of relied

1 upon. . IVm just s ng that we re just
15 substituting here at the focus 1s, and IVm

16 not sure I understand precisely. Itls not

17 def lned tIs relied upon the r t i as"

18 ¡ym" SOUL1H): Ha,ven. i t we

19 historically used lIparty with t bui~den of

20 proof n on the quest ion?

21 o ESS01~ EDGA.R l\fo ~

22 , OVQUINN: I think

23 Buddy Low states it pretty well on e 3 0

24 en he says in the third J.:agr of his

25 letter when any element of a rty's cause of
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1 action or defense upon ich the party has a

2 burden pl"OO f and t t propei' includes
3 some estion, instruction, definition, when

en those matter are matters ich t t

5 party i'elles.
6 Me I I don t have

7 a problem wi th that.

8 P'ROF'ESS Al~ :

9 oblem though if youlll look at Rule 278 as

10 it snow orded, 1tsays "relied II and

11 that is a term I thi th has been

12 sufficiently understood actitioners ever

13 since -- this used to a ear Rule 2'19. It
14 says "relied upon nand t t ole concept is
15 soinething t i.wi th îch we1re all familiar,

16 becau.se tis the 'iiay t r e always read,

17 and I tried to keep t t thought in this rule

1 B so tha t rties wouldn't s 11 nOlfi f t t

19 has never been in the rule before Does tha t

20 indicate a change?"

21 MR. INS But this
22 talking about relied upon by the opposing

23 party, and I know youlve got that.

.24 SOREDGAfl: If it's

25 relied upon by the opposing party it's relied
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1
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7
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9

10

11

12

13

14-

15

16

17

18

19

20

21

:2 :2

23

24-

25

upon by you, one of the two,

MR MCMAINS: We y 11 ,

that IS fine if you want to do it in the total

disjunctive,
alternatives,

The point is you three
You don Y t ve 0 os 1 parties

in court, leh is kind of the way you i re

describi
p Eaa AR o y

got

rtyparties, matters not relied

and then matters not relied

party,

on a

on ei ther

P ESS

MR. 0

concept of our de! ini t ion of
I thought in your at ement ten

er matters not reli

if need _.-

MR. 0 Y Id

submit to you t t the definition

negl ig8nce 1s something I i m gal to be

relying on,

PROFESSOR GAR: I f you
are the plaintiff in a negligence ca.. and you
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1 need the definition of negligence in order to

:2 prevai 1, then t t is one r ied on you,

3 , Q'QUINN: at if both

,4 sides are í:'elyi on it?
5 P:ROF'ESSOR EDG

6 itis relied on by both of them and it auld

î be under subdivision two,

8 o i QUI o I i Ul

9 i th you.
10 M:R, MCMAINS Under (a.),

11 PH SSOR GAR: you
:t :2 might have a situation in ich the defenant

13 is not asserti contri tory negligence so

u¡, then it ~1oulCl r three,

15 . OiQUINN: Hels to the

16 Clef in! t ions in 13 oi't of a ca..se

17 SOR EDGAR: Right"

18 o i QUI So really,
19 the only kind of thing t tis going to fall

20 under ragraph four are things 11 burden of

21 proof "

:2 :2 PR ESSOR EDG Tha tis

23 eXactly unless it is a question including an

:2 element thereof or instructIon or definition

25 pertaining thereto, Then it i 13 going to fall
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1 under number four.
2 . 0 QUI I

3 understand,
, TI ALL = dley i are

5 you O\lerruli some cases under e11 three

6 ere you're not relying on it re not only

7 mus t you j udg e t you must t eii?

8 PROF SOR G Yes.

9 . 'lINDALL: oU.ld ~l1e

10 not slay that d agon by saying it is not

11 neLessary as an affirmative, state that it is

12 not necessary to tender? I t kn,Q if you

13 completed the ring of t you Ire i

1 ll t'R,OFESSOll G '1'0 ine

15 that s sit, t if the Commi ttee wants to

16 change 5. t in any I don ¡ t t eve:rJ'rJ

17 MR" '1' L 'lo add a

1 S sentence nit Is not necessary to tender a

19 correct definition if you're not relying upon

20 the definition, charge or instruction. n

21 PHOFESSOI~ DGAR = All

22 J''igb.t. Let's come back to that 'You ¡ 11

23 recall that there is a case --

24 , 'lINDALL: PA Supreme

25 Coux't case.
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1 PROFE OR EDG There i s

2 a reme Court case, and r ci ted it in

3 1 e t t era t 0 u rIa s t com m i t tee me e tin g I' a :r i ve

4 fo ot the st e now, rris vs. It, in

5 ich court heid that 1 f it is not one

6 relied upon you, that you may e1 r object

7 or ten de t" .~

8 l)lR. l'I L: Ok
9 PROF SOR EDG And

10 tha t s I stated earlier t t perhaps we

11 should in keeping ith Morris vs. Holt add

12 here "such omission or defect 11 no t a

1 ~l grounds for reversal of a ju ent unless an

1 objection thereto has been m e by such rty
15 or has been l"squested in. ,¡¡¡rit a tendered

16 by the t rty," t ls, either one wi

17 preserving the error rather than just simply

18 relying on objection,

19 ~ 'r i LL Good s

20 PROFESSOR EDGAR: Ma

21 that will clear up the problem that Ire

22 ing.

23 . Me S: Hadl , a

2 lot of these are termed in terms of a grounds

2.5 for reversal of judgment t we really mean
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1 bya party sa i the reversal, right?

2 PRO SSOR GAtt: s

3 INS: 11 , t

4, you really mean is essent lal1y omissi on or

5 defect shall not a grounds for reversal of

6 a judgment unless an objection ereto has

7 been m e by such rty"' d tis in the

B other rule is out, is complain! of such

9 judgment, :t'ight?

10 PR ESSOR EDGAR: R 1 gh t ,

11 M INS: You j'tlst

12 left that out?

13 PRO ESSOR EDG R: ìi. i t .

14 ~¡R" MCr!fIA I I'n'! just
15 trying to get generally the question of

16 whether or not we i ve done a thi or made at

17 least sam t obscure t n,s i:r

18 somebody else makes the objection,

19 . SOULl!:S: ':that i S not

20 addressed here, and I thi it's a problem

21 "' O'QUI t kind of

22 e Ie?

23 rJ:lR. MC s:

24 Co--defendants. One defendant jects the

25 other defendant doesn't. That defendant may
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1 win and the other fendant looses.
2 MR.O'QUI at h pens

3 under your rule in that ex Ie, Hadl ?

4 P'R (;¡: EDG W'el1 :r

5 think under the way that this is e way

6 t t this is worded wou.ld not ~H¡a i 1

'7 cause e didn't object. He ~Jaived his
8 r1 t .

9 1.' I CLOUD: It ou t
10 to be.

11 PROFESSOt~ EDG It
12 doesn i t bother me.

13 ,1 'rICE MCCLOUD: It
14 doesn i t bother me.

15 J:NS: Mat 1"S no t

16 relied upon a rty, and then it says ~-

17 PROI!'ESSOl't GA,R: Unless

18 that objection has been made such part ies.
19 S: I t says
20 Ii sha i 1 not be grou.nds for reversal unless

21 objections made such i"ty." 11, I say,

2 2 "Okay. It has been made by that party. n

23 (At this time committee

2 tl era voiced opinions at the same time,

25 y.," 'i- " '-' " d' i 1 )ma~lng ~ranscrip~ion inau ID e.
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1 MR.O'QUI t.iou.ld it

2 solve it, Rusty, if entitled Matters not

3 Relied upon by the Complaining Party? Wou

4: that solve your problem?

5 1\S: Jus t

6 omIssion of the 1a age of the î'ty

'7 complaining"

8 ¡"fR. O'QUI th! what

9 Rusty may be saying is if such ty i:night be

:10 incorrectly deem to refer' to e ~,,ord

'-1 "party" in the caption as bei the appealing

12 pax't'5l. r s tha t at you're saying?

13 MH. INS It's this

14 Ie thIng out not reI led upon by a i'ty.

15 It says, If a question not relied on by a

16 ty omitted su omission shal 1 not be

1'1 grounds for reversal unless objected to by

18 such r

19 OFESSOR GAR: Secure

20 t t by s ing "not relied upon a party

21 c 1a1n1ng of a jud ent 0 uld that solve

22 the problem?

23 1Y1R . I!liS: I thl eo.

24 I mean ere I think it ts addressed in our

25 current. party' coiuplaini of the
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1 judgment is the party that s the en to

2 satisfy this rule if it is t rule he's

3 trying to invoke, What 11m getting at is,

Jl actually at h ns is you well in a,

5 different part of the rule. You coul object
(5 to avoid belni;s f ings to an issue reI i
7 upon by you, like for instance, ere you i re

8 up here on t~w. And you don i t wan t a deemed

9 finding so you Ire g01 to submit the proper

10 issue, bu t you in even. under t de cti've
11 sue.

12 What this up here talks

13 about is, says it shall not be grounds for

14 reversal unless a sub asion has been

15 i'eguested in 1'1 t i and t red the pai"ty

16 relyil'lg upon it, 1:' pan" y'elyin.g upon it

17 di d 1'" e que s t j t ten del' e d r t he al so won under

1 a e defect ive submission. All Ilm saying is

19 what is the burden of the 0 er rty? All It
20 says is 1 tis not grounds for revers ìi\1e

21 don i t want a reversal now.

22 The other party says, "You

23 know God, you were right. t ll¡â.S the

24, r 0 ng que s t ion And e rig h t stion 'il\as

25 'the one that you refused to subml t the
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1 party tenderi 11 d he did that, and so

2 it's not an objection to revers! because he

3 did th~t You're not entitled to the

il PRO s JEDG You can

5 cure that by s i ng II e rtles
6 complaining of the jud ent" in r three,

7. I"Ul. NS: Not

a three, I would do 1 t ever ere r thinle:. In

9 other words, I just want to make it clear that

10 ev par has the responsibility to do t

1.1 they're s osed to be doi i rega,rd to

12 protecting their complaints on a eal and as
13 to tVilO, ever ng t t a 111e8 to two, the

15

counte rt for that is real ly at the peop). e

0 ere on the other side are £101 to have

14.

17

to go to three 'I'hey i re go CI to he.ve to~.

ob ject n I mean , if they a ee , the judge is
16

1 a just hell bent and determine to do something

19 that either party wants done the rty
20 relying upon the iSSUe is going to be aving

21 to submit and the party osed to the issue

:2 2 is going to have to be objected

23 PROFESSOR G1Hl 'rhat1s

24 ri t"

2 5 . ¡,qCMA. I 1\8 : A.nd oever
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1 it is wins, the other one has got to have done

2 the right thing a can't rely on the other

3 one hav i done the right thi

PR SSOR ED 'I'ha. t ' s

5 r.1 gh t

6 . MCM,åINS And it

7 doesn't say that yet, and t t s a,11 I m

8 trying to gat in here.

9 OF'ESS R: I thi

10 it does sa)i t t~ If it's something you ha~le

11 relied upon, en you ¡ re gol to ve to
12 t ei~ " If it1s something that you have not

13 relied on, t n you're going to ve to

14 object 9 Tha t s t t 0 a three say.

15 o i QUI I think it
16 sol ves 1 t at the end of t t pai"agra num r
17 three ou say "by t complaining party. n And

18 r m reef :1 th you Ha.dley. I do:¡) t thi

19 it has to be put in there to make it crystal

20 c 1 e en" .

21 PROFE OR E en you

22 say in number three, though, after and 0 n

23 the thi I'd 1 after the ~\loi"d !I I'ty," that

2 ,4 first 'word, u s raIled upon !Inotreli
25 upon by a rty complaining of the judment, n
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1 comma" "if omittedU so and so IIshall not be a

2 ground unless objection has been ma such

3 party,l! And t hat s tl\ hat 1: sa i d .30 111 i nut e s

.4, ago, doesn 1 t t t cure the oblem?

5 . Q'QUI I agree wi

6 you. G.oing t.o put in the words after t vì1oi'd

7 "party" in line three?

B p ESSOR EDG The

9 parties complaining of the gllen t

10 Iì\lS: .~11 r1m

11 sa ng is shouldn i t the same eh e be made 1:1'

12 '11,'1.0 ?

13 PR ESSOR EDGAll: l,7he re

1 would you put it, Rusty? And r don t VB any

15 problem with that.

16 . MCMA I 11, the

17 one reference to p Y is --

18 OFESSOR ED R: Par

19 relying upon.

20 ~ MCl.H\INS: rtles
21 rely'ing upon" You could t nand complainIng

2 :2 oft he j u d gm e n t . n

23 E Ol'( A:n.d

24 co lalning of the jud t
25 MR, Q'QU dleyi rIm
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1 going to give you a hypothetical in support of

2 an argument .you should reiiiove the ~Ajords

3 ncompl ning rty.ii at if you Ò. a

4 situation xie there was a fense submi t ted

5 by issues which the plai Iff thought were

6 defect ive and those issues were answered in

7 favor of the defendant, but the trial court

8 entered an NOV for the plai 1 f f . Okay, So

9 the defendant goes up, the plaintiff

10 cross-assigns saying that if an is ocked

11 out i I want a new trial, because of the form

12 of the issues accorded the defense ere

13 de fee t i ve ,

14 NO~\T ith that stuxie the

15 plaintiff is not complaining of the judgment

16 So ere does he sta en some dy says
:tl 110 ,)l This th,ixig says, ties complaining

18 of the j ment. n You i 1'e not relying on as a

19 plaint i ff, but you re not the party
20 complaini of the judgment, de f endéH1 t

21 was t party complaining of the j ent, It
22 seems like to me just should be that if the

23 issues in estion alleging the question is
:2 not beI relied upon the r t.i es

25 complaining about the issues, all he s to do
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1. is object and doesn i t have to tender.

:2 PRO:&'ES EnG .(;11

3 right. In trying to analyze that question,

,4, don i t we have the same obI em u.nder our

5 cU:t'rent rules?

6 . 0 i QU Could be I

7 don It Rnmp..

8 PflOFESSOR G ÌÌ7e do,

9 . MCMA INS: Probably do.
10 PROFE OR EnG.l\11: And. I i En

11 not eu e that we can sit here and will solve

12 every possibly problem at could arise,

13 MR. Q'QUI at's the

1 In jus t s og Dan issue not bei relied
15 upon the complaini party'? y does it
16 have to be of the judgment? ateve:i. party is
17 camp aini about that issue, if wasn i t

18 relying upon it, voices co la.int an

19 object,
20 PROFESSOR EnG I see,

21 All right. Not relied upon ~- this is number

:2 :2 t ee.

2 :3 jIIR, 0 QU , sir,

24 FESSOR Not

:2 5 relied upon by the complaining party.
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1 " O! QUI The person
:2 bi tchlng about the issue waan i t relyIng upon

3 1 t . All he had to do is object 0

4 p SSORED All

5 r.i gh t

6 . 0 QUIl\Ui: It may be

7 applicable to t 0* I don't Ot"l.

8 , MCMAINS: Yes,

9 applicable if you have one in spite of having

1 () been screwed on the charge and of course court

11 goes up and says you waren i t en t j t 1 ed the one

12 under the charges given, you re go ing to be in
13 the position to win on cross, get a remand on

14 the cha of being rong,

15 lVIR 0 i QUI ere ~\lould

16 that go on number two? I don t see any place

1 '7 where it would fit

18 MR. INS: Same place

i 9 just say give me ~-

20 o QUI tiel1 --

21 MCMAINS: Deter:mined

2.2 by the parties relying upon and complaining

23 PRO.F'ESSOR GAR: I don t

:2 thi you need in there

25 o i QUI It doesn't
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1 se'sm 11 ! don't see the point"

2 PRO ESSOH EDG I don't

3 think you need it,
~t I 11, you

5 have to s osuch omission or defect should

6 not be grounds for a reversal of a ju nt in

7 favor of such rty unless it's su 1ss10n

8 canl! -- s stamtlal direct wording has

9 been wel I, or -- and so do you see what I i m

10 saying"'?

11 PROF1ESSOR Y it
12 all.
13 . MCMAINS: lIIìlot be

14, ounds for reversal of a jud ent in favor

.1 5 of¥! _.'-

16 MR. 0' QU You mean

:1 7 judgment in favor of?

18 Î'IR. MCMAn~TS Im.ean t

19 reversal
20 MR. Q'QUINN: liFoI'

21 reversal in favor of then somethl Ilof a

22 judgment, n

23 MAIììlS: Of the
24 complaining party in the submission.

25 . Q ¡ QUI I tend to
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1 agree with Hadley, I i m not sure you need it,
2 I c.an't thi of an example where it won t

3 \;'1ork,

4: MIL IN'S : You request

5 submission of an lssue. H. est of submission

6 of the issue doesn't get it. Ii 11 give you
'1 another j. ssue, Instead you i ve got to
8 substantially s it the correct one. You win

9 under e substituted issue.
10 i\'ìR. 0 QUIl\TN ~ All !'ight
11 . ~! INS: It turns out

12 to the wI"ong issu.e The other party is

13 protected un r the next au 1v1810n 01' even

1 maybe there's nosv! nee to support evidence

15 that the judge did su it. So t judge

16 renders a judgment however for you no1"1

1 7 this little no evidence problem. 'I'he COìH't of

18 Is everses 'you '!lant to get ok,

19 MR. 0 QUI Iwa n t

20 to try to at least get a new trial

21 MR. s: Right,
22 MR. O'QUI But I didn't

? '"~ .: get the right issue submitted.

2il MR, MC~,l1~J,rNS: Yes '"

25 MR. OIQUINl\1: I'm not
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1 complaining of the judgment at t t point.

2 ttlA You i 1'e

3 complaini ng -- at will the j en t 0 f

4 th.e Court of eals
5 o QUI 'I'hat s not

5 t it said.

7 MIt MCMA:r I kno'!\r. Of

8 course e this r'ule ~\?r'itten, it sa

9 t t defect wi 11 not be a ground for reversal

10 of judgment. This rule does not allow t t

1 :1. defect to use cross-asslgnm

12 PROF'ESSOR B F.-" 1\1 0 !'

13 should it.
14 ¡vni ,. 0' QUI WÌ1a t do you

15 do for this ex Ie ere t laintiff has

16 two liability theories (a.) and (0) the trial
11 court submits (a) but wouldn't submit (b)?

18 The plaintiff ins, but peal determined (a)
19 was not a valid ground, and plaintiff seeks a

20 new trial on (b)" ich one of these rules

21 does it come under?

22 OFESSOR ED R: It
23 should be number two.

2 OULJi: S: t? No

25 MR" MCMAINS I agree.

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE' AUSTIN, TEXAS 78705 "512/452.0009



328

1 It should be two, but it ain't there,

2 . SOU l t a
3 minute 'lha tis one.

4 s ~ ere is no

5 one"

6 l-1R" SOULES: Okay. o .

7 I ask a stion? Don't we usually start

8 out en we're trying to tell ople abcH;it a

9 preservation of charge error by saying a party

10 o has the rden of oof on a tlon must

11 do something to preserve error in the failure

12 to s'l,1.bmlt that estlon? '~' don.lt we just

13 say it t t way in the rule? A a rty o

1 does not have the rdsn of proof on a

15 question I t lost in some of the language

16 and some of what I i il hearing here seems to me
17 language problems; and of course, Hadley has

18 1NO d to get this ~ I thi the concepts

19 are here, but e parties v.e to perfect
20 error is really based on who has t bu en 0 f
21 proof on the estion on two and three.

22 MR 0 ¡ QU Yeah.

23 Mll" SOULES: And ~'ie don ¡ t

24 really say that, but we've tal about about

, r"
c.. :: it"
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1 PlttOF'ESSOR T

2 reason I didn't is because the current rule

3 doesn't talk about it. It talks about whether

it's relied on. And it seems -- and ! just

5 fel t t the bench and the bar Ot", t tha t

6 means. And then you start talking out

7 bur of proof, and then 1 rs judges

8 get paranoid, because you've c ged

9 somethi Dg . Now then they say. "Well, Is that

i 0 d1 f rent no'¡'I cause you don't talk about

11 relied on a ore';? You talk about burden of

12 proo f , a. t does at mean'? And this is an

13 area where people are schizo renìc anyhow,

i and I was thinking that it might be well to

15 retain as much of the language as we retained

16 to try and reduce or slim ts as much

:1.7 parana an we can, ~r t i S r did it,
i 8 MR, 01 QUI

19 su estion about the thi , discussion before

20 Luke made his comments is to go to lIne four

21 of paragraph two and change the words to

22 reversal of judgment to s 11 no t be a

23 ground for a el1ate compl nt, 'lha t lllOU 1 d

2£l allow it to come in as a cross~assigned

25 complaint, you know 1 because you can't raise
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1 ap l1ate campI nt unles submission

2 substant 18.1,

3 JUS'l'ICE Listen!
4 to this discussion and larking ck to the

5 discussion very lengthy as we noted we had

6 last time, I just wonder if welre really

7 e~~tract 1 ourselves from t we all thi is
8 a difficult area of the law at a particularly

9 difficult and pressured point of t t:rial.
10 If I might just thi

11 through this a moment, Nobody Q'r,$ exactly

12 at they have to do at this point in t

13 trial to preserve error, i 1'e conce:i:,ned

1 about it, e evidence is concluded. "1'he

1.5 argument is gett Ing r Y to ha en. Itls not

16 an easy time for counsel, and we i re making

17 in the ast bad a lot of rules that were

18 complicated it seems to e one factor; a.nd

19 t h a. tis t hat be c aUB e t ria 1 j u e sin t his

20 state many times do not ve, almost all the

21 t lme do not have the cl er i cal and i ega 1 staff

22 avai lable to t m to e re t c rge

23 t mselves or to research aspects of it, they

24 have got to rely upon counsel to do some of

25 that for them" the trial judge needs to
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1 be protected from sandbagging by a 1 e l' o

2 does not 1 ike the the trial has gone and

3 decides that heill t to leave some error in

the c rge 110 for a reversal later on

5 dOW11 the line.

6 Now, all the ecleral Rule

7 requires is t objection be e and tlia tit

8 be specifically ma 00 i 11 t i.i out t defect
9 at the time. Otherwise, you cannot rely on

iO tha t on peal, that! s t same rule that

11 you have th respect to evidence and the same

12 rule that you Ve ith respect to voir dire

13 and other aspects of the trial.

1 If the problem is that we

15 want to provide assistance to the trial court

16 by request ing 1 age in subst ial1y direct

17 form, why can t we simply provide in the rule

18 t t the tri judge may request a par to do

1 Q. :: that and then if he either fails or refuses to

20 do so or the language that he requests Is

21 wrong, that he can it base an appeal on t t

22 rather than trying to decide in the abstract

23 when he t s going to have to request language

24 and en he i s not going to have to request
25 language,
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1 Is there some merit to an

:2 a oach ere \l,fe t -- since this to

3 benefit the trial judge we move t onus 0 f

asking for an overall trial. If it's a co

5 case if we still have c cases, if it1s a

6 comp case and he feels comforta e with a

7 pattern jury charge and doesn't neeHi a

8 ole lot else, therels no point really in

9 making somebody request a rge in
10 substantially correct wordi a.n objection
11 o ht to suffice~

12 But if itls a very

13 complicated charge and a very complicated

14 products case with warranties and negligence,

15 then it m i t be he could ask for it. If a

16 rty asks for it wro and then 1 ateI' he

1'7 wants to appeal on that sis, it's going to

18 be in e record and he can ~ t sa a.n a a1

19 011 th at"

20 Itls a totally different

21 approach to t lAre ve t n so far, and r

:2 :2 ree i~lith you" I i H ley s done .8.

:2 3 good job of trying to segregate out the

2 categories h.ere. But have we really e I'Bcted

25 ourselves from the mire of a 1 en'" s j t t i ng
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1 there at the charge conference looking down at

2 this rule that now has four parts to it and

3 thinkj ng ii ere in the world am I on this

particu.la issue?"
5 PROF'ESSOR G t a

6 couple of obssrvat ions t t I d like to make

'1 to that, First, if the trial jud does not

8 have adequ.ate s ort staff, and I agree with

9 you that that's t case, then it seems to me

10 that that would s ak for requiring t 18 er
11 to aid the court in the preparation of the

12 charge 1ch comes before the objection part,

13 and that it would seem to me to r ire the

14 1 er whether one an issue rsIl upon him

15 or not rel.i 11 to m a tender,

16 t t seems to he 1 p the dge dossn i t

17 ha"e the ProneI'.i. staff.
18 On the other hand, in the

19 Federal ract.ice t oret i call y you don t know

20 at the charge is until after the court gives

21 it, and in our practice you -- I mean, before

:2 2 argument and in our practice you do. And so

23 it seems to me that what you i re doing also is
2~, re 1r1 a 1 er o does not have the

25 burdenop~n the question to perhaps under your
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1 scenario as I invislon it to maybe in some

2 instances ma ø. tendei""

3 S'lICE HE 'I': Right.
4, o s And it

5 seems to me tha t t phi-loso i.cally ybe

6 i oses a ~lr'ea.ter den on a rty that does

7 no t re 1 y upon it t n \-ie should re ire,
8 because if 1 t 's not your stlon, then

9 should you labor under the rden of ing to

10 present a pl"'O question to t court in
11 order to help the other ty avoid a

12 re\ì'e;¡,'sa1 '? I'm somehow philosophJcal1y 0 osed

13 to that.

14 J.US'lICE HECHt': nd I am

15 too, but in a general charge to i ch !lie arB

16:'.0 moving more and more 1 t' s to tell ie
17 is se quest ion ich is somebody else's

18 question, 1 ch is ose lssue a.nd left is

19 somebody else's 1 ssue.

20 l1A E ì:lI Put

21 both of them together

22 MH, MCMAI t t i S

23 what Hadley has tried to address.

24 TICE HECHT: l;Hth

25 respect to aiding the trial court first of
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1 all, a la er who wants to win is going to t

2 to gIve the judge. I would th , as much aid

3 as he can pass j y give him includi ltH~:iti

4 the whole c r for him if the judge would

5 let him UJudgs. 1111 just give you issues
6 and ever ody i s issues. U

7 MR. 0 INN': ~ ve done

B that, haven't we, Luke?

9 SOULES: I like to do

10 that, I sure try rd.
11 JUS'l'IGE lA 1 f a

12 la r j sn i t orried enough about his case to

13 do that, then I m suggesting the trial judge

14 should certainly reques~ hIm to do t t " And

15 if he refused to do it or failed to do it, and

11

does not other lse ob j ec t to the chai"'ge , then

he i s not go i ng to be able to predicate an

16

1 a a eal on that, on any error in the charge.

19 MR. BEARD: dl , as I

20 unders te.nc1 a t you i resa. y i that if t re
21 are errors in the c rge and you made a clear

22 objection to that error, that unless you

23 submi t the correct one, ou1re out, We ways

24 should be able to clearly --

25 PROFESSOR EDGAR: It
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1 depends on whether you're or not --

2 . B It oeSh t
3 m e any difference jch if you re pointing

4, out an error in a cha e and m e it clear to
t.':: e Court and the Court doesn it c ge it.
6 o 'QUI t s not

7 so.

8 ~Jm" S
ill Dorsa,neo

9 has his hand up,

10 You always

11 subm! t your issues.

12 MR. SOU S: Bill has got

13 the floor.
14 . B But atever
15 the Court does j f you get one and it i s got an
16 error In it and it's --

1 î SOUJ':ES: )3111

18 Dorsaneo,

19 ¡viR, BEAllD: -- under out'
20 esent rules M

21 , SOULES: I:ë you-.a!1

2 :2 want to debate off to the s1 , please 1 eave

23 the room. Bill Dorsaneo got t floor .
:2 4. F SOR DORSl-H\TEO: I im

25 just sitti here listening this ole time
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1 and I listened to the last discussion and went

:2 rough excercise we went :i'ou. last
3 time, and I end up thinking fairly much along

5

the 1 Ines of t iCe Hecht l t t the principal
mechanism for pi~ese 1ng a lalnt 011gh t to

l5 be a clear objection to cha :reg'ardless

7 of whether e ~ re talk! about a tion" an

8 instruction or a definition regardless of
9 who relies on it in some senss. 1ft

10 objection to the charge is that there is

11 somethi missi from a astion, from the

1.2 definitIons from the instructions then I
13 think most lawyers ill want e charge to be

14 ~¥ord in a, rticular way, likely would be

15 inclined to accompany t ir objectIon with the

16 appropriate information ei.t th í;'1an t

17 included. That i s the normal way people would

1 a be ected to act. and it has struck Ee as

19 odd for some time that our practice in fact

20 sa t t that is ina ropriate to combine

21 yoU!' objections your re ests; and I would

22 ask Justice Hecht if I understood him

23 correctly. would j t be the case that the judge

24 is meant to ask for assistance ica.l1y in

25 that situation when ere iSD i t something
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:1 already on the table to shoot at from e

2 standpoint of an objectioD%

3 I th:i that a roach

4, leaves our past behind us ere it really is

appropriate for the past to be inllght of our

6 modern scheme of combining ever ody'e

7 elements and causes of action together and by

8 not eserving distinctions between at
9 questions do and at definitions and

10 instructions do, e simplified a roach

11 makes the most sense to me, and I think it
12 ~uld be drafted u .
13 w SOULES: t 's the
1 sense of the Committee? Should we Y to get

15 a revised Rule 278 that ma t objection
16 the opera t i ve error eser'ìll lcle
17 doesn i t really deal wi re eets of

18 particular r ate substantiall correct
19 form language? I ess if we get -- if we're

20 going to be rewriting the old scheme, then

21 Hadl has got that to do. If welre going to

22 be writing towards a different scheme, t

23 dl has got that to do or do e want to

24 adopt this? can do t t too. I'd like to

25 get some sense of the Committee ether e
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1 should try to make -- get to the point where

2 an objection is at least for the most i"'t If

3 not all together the operative preservation of

4. error '\lehicle,
5 ,1un If your

6 primarily purpose is to help the trial j ge f

7 then I think the objection should be ma and

8 a suggested issue or instruction should

9 submitted also in order for you to sse l"'\1e

10 anything. I travel allover e sta te as you

11 knOiAi, and t courts in some areas fr 1 Y the

12 ). ers t'irite the c rge and bring it to the

13 Co U I' ta he looks at it. "Fine. tis the

1 l1. e of It"" So to do what Justice Hecht wants

15 to do,s that the court makes the re t, I
16 think t tis t t 1 some lng on the Court

1'7 that he really is not even knowledgeable of at

18 t time. I say this: If it's raised to t

19 Court at that time, then the Court can say,

20 "Well, you bring me. in s t of your

21 objection you bri me a suggested deal. n

:2 :2 Now, that1s if you're going to do that and

23 follow that type of concept, then in

24 inion you i re really helping the trial judge
25 to get a correct charge~

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705" 512/452-0009



340

1 SOULES: l\eiiJe 11

2 Blakely, then Blaine and then Rusty.

3 PROFESSOR B SefoI's

4 I vote r f d kind of like to OW hOl'%7 ecific
5 an nbject ion must be, an objection charge. If
6 it's fairly specific it s vir 11 Y sy.non ous

7 X1(i th the tenor

8 . SO ES: It he.s to

9 suggest t the correct language would be in

10 order to be specific eno'l to me.ke a good

11 objection
12 PflOF S

13 Specificity you're virtually tendering it.
14 . SOULES I think

15 that's a good 0 ervation. Elaine, you1x'e

16 next and then Rusty.

l'1 ESSOR C SON There

18 are two points r want to 1x19 up on t.he

19 subject. One is, in CLE on the charge ere
20 the procedure says ou ought to have the

21 rge before you begin ynur trial. Secondly,

22 in my hours of reading e local rules I
23 notice that a lot of courts had local rules

24 that require rties to tender at t etrial

:2 5 stage to court, at pretrial conference a
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1 proposed tentative char or at some t e

2 later an announcement of re y for trial.

3 ~1'aybe t thought should be move t charge

Ol"l opose the c r earlier in t
5 proceeding and objections
6 MR. SOULES z There i S a.

'1 good idea. You i re thinking about v ing a

8 rule t would s th the proposed issues.
9 s t ions instructions have to be tendered

10 at some point earlisr an B. t t c ge

11 conference

12 PROFESSOR CARLSON:

13 Address at some point to ask for tentative.

14 p ESSOR EnG I am

15 opposed to that ~ or el1:ample, th.e

16 , SOULES: Rusty

17 is next and then Hadley.

1 e INS: T t i S

19 okay.

20 . SOUL Rusty yi81

21 to Hadley, so ita Hadley.

22 PROF'ESSOR EDG I noted,

23 for example, the Dallas rules require that,

:2 .i but the trial judges say need only your

:2 5 quest i ODS. They don i t need your opponen tIs
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1 estions, 80 you really haven't solved the

2 rt of the problem that we are att t i ng to

3 address.
4 PROFESSOR C You

5 still would leave the objection problem.

6 can J t address the obj Be t ion probl em unt i 1

7 It's --

8 p 5S EDGAR: Un t 11

9 you know at the a dance is,

10 , I\f INS: I have a

11 pi"oblem" Wit11. an. atte ted unified approach

12 of saying you sit r on object or you only

13 request, which as I understand it is t you

1 ll were kind of leaning toward character i zing the
15 issue, Bill was talk! about --
16 M:R, SOULES I i m no t

17 leaning. I'ríl just in i ring,
18 , ilfCMA I NS : terms of

19 trying to fork off sae i ch way you can

20 solve it lreally do have fundame 1Iy B.

21 philosophical problem with 1ng to assunie

22 the burden of preparing o onent 's

23 J.nstructions. He may have a theory or in many

24 cases I i m the one assert ing the theory. I i d

25 be delighted for him to pare it if he could
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1 figure out better at my theory was and then

2 Illl sJ.t ck and say i "Wal lilt IS is
3 charge" ii So if I can win on that issue I can

4 live ti'7ith it.
5 I mean, r really h a

ß oblem with putting any burden on a party to

7 pI' are somebody else i s c rge. On. the other

ß ha if youlre in fact if at you're trying

9 to get e Court to ask and want to formulate

10 and base the judgment on some manner I

11 don. t see how only an objection process you
12 doni t go into the charge conference and tell

13 the judge after you i ve rested your automobile

14 Intersection case you just s "0 ka y ,

15 ju e at issues are you going to give me? II.

A then just s tand back and object n ~le 1 116

1 '1 I ve got some other 1'" e ø I have some other

18 ound, and let me tell you. I thi I have

19 this. this and this" and let the judge pi' are

20 it, because that ts a burden on the judge

21 that he really dDesn I t have under our current

22 practice and pro bly ou not to He

23 doesn't just get to listen to the evidence

2 e up at he thi is going to be t e

25 and everyone just sits back and figures out
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1 what they i re going to do by objecting to it.

2 So, I meari there really

3 is .in judgment a good Teason y this ole
4, notion of ose burden is j t is in there,

5 because it i S your case. And secondarily with

6 rega to this entire notion that somehow

"1 you ve got to :tie est if you go any other ~ìiay,

the problem th,en .1 s t u Ive got to have aB

9 way to object to something on having no

10 evidence to IS ort it or no legal basis in

1 :i fact or whatever. You i ve got various and

12 sundry p1"oce 1 rendition t Dries that you

13 can effectuate at the c ge stage which a

14. mere submission practice 0 1"e sting
15 ctice will not get you to. You ve got to

16 say t t question ought not to be there,

1 "1 period, and you need to have a ocess to say

18 tha t by of an objection. I don1t thi

19 you can eliminate loso ical1y or

20 pragmatically the dichotomy t t e ve

21 between objections a requests, I do think

22 we do need to simplify and e re working on

23 :1 t . dley has worKed toward that, of

2 simplif'i"ing en you have to do one or the

25 other, and that you should never have to do
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1 both, and I think he drafted this with that in

2 mind. I right?

3 PROFESSOR ED Ri t.
fI~1;;: : You shou1 d

5 ow as clearly as you can en you e to do

(5 one i en you have to do the other ¡ a you

7 have to the. t you don i t ever do both of

8 them or VB to do both of t T careful
9 laiAlyers are t,,a going to do both of them,

10 but and that practice is not probably going to

11 change. but I really thi t t going to some

12 kind of unified a oach ignores a lot more of

13 the realities that have built up in our

14, practice, legitimate so and I don't thi
15 l~le ca n dIe th solely an objection or

16 solely a request. And so then the question

17 is, hOiéJ do you distinguj.sh e you do i t?

18 PltOF'E OR EDG at
19 gets back, it seems to me, to the difference

20 between the federal judiciary and the state

21 judiciary, and I want to pick up on t t. The

:2 2 federal judge has two or three cle tha tare
23 attorneys that are sitting there helping the

24 Court. d at the conclusion of the evidence

25 the Court is in the position to s 1l"õ11
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1 r i gh t , This is the charge. I'm going to
:2 8U t Ii
3 The state judge doesn It

4 ve that luxu!"Y,', And I th:i it QUI d be

5 unfair and I m trying to pi I think, on

6 t"lha.t .Judge Case was e i a lIe ago, tha.t
7 it would be extremely unfair to sit ck

8 s "Okay. Judge, now you sho me the a1"ge

9 you i r8 going to submi t and I' m going to start
10 objecting to it." I thi the 18 ei' has to
11 assume some re onslbil!ty in putting this

12 c ge together, and I see a problem unless we

13 c a, n 9 i ve 0 ur s tat 8 j u d 9 e s m 0 r e 11 e 1 p 1 n try i n 9

14 to Implement a unified approach.

15 IN'S, 'lhe problem

16 I ink Hadley s has attempted to solve and

17 done a. pretty good job of doing is the new

18 probl em j nser ted the advent of a more
19 general rg8 where Blot of the elaments of
20 the claim Bre not in the question, whereas now

21 our rules are constructed that your burden to

22 submit or object depen on whether its a

23 question or somethi else. He i s changed tha t

24 focus to it depends on whether j t? s yours or
25 somebody else's.
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1 PROFESSOR EDGAR: Or

2 no bo '§ s.~

3 , Me INS: Or the
4., Court's, and that is a movement and at least a

5 fair direction you 0 ht to be respon e for
6 your case and you ought to be sensitive to t

7 fact that t other side iiot goi to be

8 t err i b 1 Y s ens j t 1v e t 0 your cas e . and s 0 you

9 should be pre ed to object, t you ough t

10 not to have to be entitled or re :ired to

12

prepare what the other side Is do 9 ¡ ich a

lot of times you don i t knOlil about unti 1 it i s

11

13 over; and I think the movement that Hadley s

14 made is a good movement. I think in terms of

15 the general c ge I thinl( 1 t es total
:i6 sense if you have got all kinds of theories.

17 however weird they are and judge is
18 inclin to submit them. the other party ought

19 not to have the burden of tryi to e lain
20 at th are n you are actually ki the

2 i position that they don't exist,
2: 2 PROFESSOR DORSAN I

23 don i t ~1 ant t 0 bel a b 0 J:' this, b 11 t i:f you 1 00 kat

24 -- we re talking about -- I don t kno t

25 number we rB talking about. We i i'e taJ.kin.g
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1 about objections in Ie 278. The other rules

2 before that talk about ßeither party

3 present to the court requests, written

.4 estions, definitions instructions. II :r t

I"o strikes me that noth g much is g01ng to be

6 al tered out t ha ens b are a propos

7 charge is prepared a rocedure tha t says
8 yon preserve your complaint mski it an

9 objection, and if your objection is there is

10 some ing missing, then o e1'" to ma, your

11 int clear, if the judge a s you'd have to

12 tender something t Nll0uId be t a ropriate
13 thing you would want"

UL. is i ness a'bou t

15 prepari the charge for somebody else and

16 doing all of that I 1 istened to all that, and

1'1 its esented in an eax'nest fashion l and I 1m

18 just not buying it.
19 . SOULES: oka.y. The

20 Chair is going reset this for st 12

21 meeting, and I would like to ex d the

22 Committee to those poeple a have been mos t

23 Bctivein today s discussion. Is that okay

2 tl \'lith you, adley?

25 PROFESSOR EDGAR Sure

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE 'AUSTIN, TEXAS 7a705" 512/452.0009



349

1 s .And that

2 i'iould Rus r Bill, Pat Beard, ley Edgar i

:3 John 0 i Quinn and anyone else o '\¡;ants to pu,t

their nd up I' i gh t now; and when we come ba ck

5 on August the 12th this Rule 278 11 the

6 first item on the agenda to be folIo by

7 Rusty i S work on the other major point i and

8 then €I 11 flnl tever else !dl1e V'e, t
9 try to get, cap re all of these ideas.

10 OF' OR ,R: Before

11 we leave then, do you want me to chair the

12 committee?

13 . SOULES Yes.

14 PROF GAR Before

15 we 1 eave I wan t to ask each me r t tis been

16 a ointed to let me have In w t1 i~ithin one

17 esk their suggested changes.

18 MR.. SOULES: next

19 F'riday mall to dl at you think t
1 angua of Ie 278 0 ht to be , a.nd t n at20

21 least you 11 start - and copy to each ot

22 want to make a no te of Rusty, 0 i Quinn. Hadley.

23 Beax'd. Dorsaneo. Iill serve. Does an')!one

24 else want t 0 ~erV'e on the commj t tee? Ok

25 'lhat ill be the committee.
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1 l re talking

:2 1 i ilis â.J:'S prs' ring something for ople
3 that havs never been in the courtroom before r

4 don t know t they 1 re doing? i re talkIng

5 about people coming to court to t cases that

6 haven t prepared their cia1 issues or

7 charge?

8 SOUL.ES: T tIs the

9 assignment. 'lhe issue is s to the first
10 1 tern on the August 12 agenda,

i 1 Now we're go g to go to

12 Ru e 47. aine has written this in long nd,

13 but it IS pretty easy to comprehend. e s

1 taken r J:'êl.ph B of T 4, '1 divided it
i 5 into two subparts. '1' :first sll rt star'ts,

16 As to civil judgments re red ln a bond

1'1 forfe! ture oceeding a rsonal injury or

18 rongful death action, a claIm covered by

19 liability insurance or a workers compensation

20 claim, those are the t es of c ims tha tare

21 excluded from the coverage of the new

22 statute. As to those t 11 she trac t
23 present rule. Those actions are already

Vl governed by the present rule, so that Is no

25 change to those kinds of act ions.
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1 MR cr MCII,Li: I I\rS : R i g11 t &

2 SO'(LE:S n s

3 says, As to civil judgments rendered other in

4 a bo forfeiture oceeding of personal

5 injury, 1'0 ful death act1 on. c 18 covered

6 by liabi11 i nsuranace or '!fO rs
1 co ensation claim, that means all the actions
8 that are now covered the s te, s uses

9 the language of the statute. So t s IS

10 done is take the cases that are covered the

11 statute Dr governed statutory sta lAd

12 tiJS ¡ VB made t t a part of our rule. 'lhe ca.ses

13 that are not governed e statutory

Ut standard are made the subject of ou present

15 r u 1 e hie h j s the wa y th e 1 a w is an y.
16 It IS etty
17 s t ra 1. tforward and clean. I can type this as

18 it is. She i S underscored the changes that she

19 has made. there a fur thaI' di sense i on now

20 on this Rule 41 as she has ritten and

21 proposed?

22 :i Gl!; CAS B Move for

23 adopt j on.

24 l\¡m. SOU s 'l'hose in

25 favor say aye.
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l ADVI SORY CO ~rTE : Aye,

2 SOULES: o osed?

3 This will be unanimously recommended to t

4 cour t '1' you, Elaine.

5 (At thls t e thereÍ!IJas a

6 brief recess, after 1ch time the hearing

7 continued as follows
s so s: Rule 308 on

9 page 352.

10 PROJ:i'ESSOR t

:i 1 page?

12 SOULES: Page 352

13 PROFESSOR EDGAR: '1'h1s is

1 one of ¡nine I think. T s is one I received

15 late last week, and I th j t came from

16 FIa 'I'indal1

17 TINDALL: It did.

18 . SO s A, I m g01

19 to let him e:g:plain because I haven' t had a

20 chance to pass it to my s comniittee.

21 I\1R N 1'I L: We i ve kj eked

22 this around in the Fam! 1y Law section for

23 years, is is a rule that's been on the

24 books since 1950. ..rhe on ay you used to be

25 able to enforce a divorce decree was by
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1 getting a court to appoint a 1 e1' to go dm'ln

2 and file a contempt actIon; and its t

3 sox't of pa.ssed , but cause t co , t
4, ¡¡"ami 1 y Code s allowed more reined i es

5 about income it oldi j ts, bonds,

6 all lnds of things. ,A.nd 13 0 this would slmnlv'" -,

7 say tha t en the Court has order child
8 support wi th added issues of sitation¡ then

9 they can a oint a 1 er which is exactly

10 now. I f he thinks t t there is a violation,

11 then he can proceed for enforcement action

12 under Chapter 1 ; and j f there is such a

13 violation, the Court can enforce under 1

1. And t t is the only change.

15 The old rule is poorly

16 written, talks about putti the burden on the

17 party with the show causs. You can t do that

18 conati tut 10nal1y. It's limited to contempt,

19 Bnd I have run this by Ken Fuller and other

20 members of our section. I think it's pretty

21 well agreed to by everyone.

22 PktOFESSOFl DORSA t~hy

23 do you even want a Rule 308?

'I'I ALL: 11 ;

25 becBuse it is very much alive and well, Bill.
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1 People wander into the courthouse to this day

2 in Houston Texas and a for a I r to help

3 them on their divorce decree, enforcement.

4 It's very much a,live and \I,¡el1. :i ge Casseb

5 can probably speak certainly.
6 .:un SSEB: T Y come

7 out

8 . TI ALL: 'l'hey come to

9 you wanting a lawyer appointed, so it's very

10 a 1 i ve. d like to get rid of it.
11 PROFE OR DOR So

12 are fire ants.

13 . TIN'D L: 1\10 . Bu t, I

14 mean, it is so much alive and well and it's

15 very stitutionalized in certain counties.

16 MR" SOULES: does this
1 7 help you?

18 Pl::O SSOR ED ~';hat

19 this does eliminate the oblem of

20 enforcement of the decree and limits it to the

21 parent/child relationship.
22 . 'I'I L: at s

23 l'ight. Both for support and visitation, and

24 too, then you 1"8 given all of the remedies

25 under Chapter 14 which are far more better
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1 than contempt, and you can get an income

2 wi thholding ordinance"

3 MR~ .sO S : Okay. nd

the Family Law section a ro th,is?

5 . TIN'DALL: f re signed

6 off on it,
'1 SOULES: You. Ire s i ed

8 off on it.
9 P FES R EDG I just

1. 0 have one question. The last sentence says ua

11 fee may be collect as cost by judgment or

12 both. II

13 ~t I LL:

14, PROF EDGAH: If it's

15 by j udgmen t then isn't it part of the cost?

16 . '!'i!\mAr-iL: Well r the

1'1 old rule, Hadley, if you'll look in the

18 book ,--

19 fliR ~ SOU e 00111" t

20 repor tel' can i t get the t ranscri t wi th t

2:1 s:lde talki

22 f:1R 'rINDALL: old

23 rules said t you could t YOU!' fee

2 ~i shall be assessed against the party and

25 collected as cost. whatever that would mean
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1 That always seems strange t t you ~;¡oU 1 d

2 collect your fee as cost to court. We kept it

3 to the extent that portedly you can keep

them in jail until they y court costs. But

5 we've also allowed it by judgment.

6 PROFESS01~ E

7 questlon is tIs the difference?

8 .'lINDåLL: Oh, you can

9 keep em in jail

10 PROFES G Ow No.

11 No. My t:lon is, en you assess somethi

1 2 as costs, isn't that in the jud nt? Doesn It

13 the judgment correct t the costs are and

1 :l require the costs be ld. ? I i m just concerned

15 about J;'\hat difference between as costs and

16 judgments means.

17 MH MCl~åI Is this a

18 ne~\l j\.i ment? Is the cost referred to I think

1 9 Is what Radley was question! ? Is the cost

20 referred to ma ly somehow costs of the

21 original?
22 . TI A.LL: 1 t

23 would only be the costs for enforcement.

2 !l PRO SSOR ED '1'he

25 attOl"n fee, I presume in the preceding
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1 sentence.
2 TI LL: Tha t s

3 r j g11 t . And 1 f you have 1 t taxable as cost l

4, then you can keep them incarcerated intil it's

5 paid.
6 OFESSOR EnG I 8n ' t

7 that in the judgment?

8 MR T Illin.ALL : 11, if you

9 only have a monetary judgment, then you donit

10 have the right of incarceration.

11 OF)~SSOR EDG.õ,R: We' 1" e

1 2 miss something ~

13 MR~ TINDJ.I"LL: Okay"

14, PROF'E O:R GAJ~ : We i re

15 talking about the fee.
16 '(IR. TINDALL: Right.

1'1 PHO SSOR EDGAR: you

18 say e fee may be collected as cost

19 judgment or both, which makes me believe that
20 there's a difference between be! as cost

21 and by jud nt.
22 ~iU(. '1' I LL: 'I'he:i"e is a

23 di fference.
2,4 PRO soi:i G Oh.

25 . TIlìfDALL: There is a
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1 di fference. When the judge says. "I 1'1 you

2 in contempt of court. You denied visitation

3 or you didn't Y chi Id support. n Judge

.4. Casseb, you can explain it better I can.

5 CìVJAINS: Talking

6 about the fee.
'1 .JUDGE Ci,u:; You r re

8 talking about a t means t a ud and

9 you can have jud ent against that other

10 person st like you'd have a civil judgment

1 :i for so many dollars.

12 PROFESSOR G s

13 JUDGE CASSEB: Tha t s at
14 he's talking about ~ That's the difference,
15 e other is heis --
16 Me I 1\1'S : t does

17 cost ofl'Jhat,? Cost of

18 MIL L: That IS

19 r i gh t , The attorne

20 OE'ESSOl~ ED 'I' s

21 says a fee may be collected. It says ila
:2 2 f ae . II See, Harry, the last sentence?

23 . 'l r ,i'.LL: '&'Ie11,

:2 4, all l"iÇ;iht.

2 5 J'UDGE PE s: Taxed,
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1

2

3

PROFESSOR EDGAR: Can be

taxed as cost, and he has to pay l t before he
gets out of jail.

MR. TINDALL: That's

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

2 :I

22

23

24

25

r i gh t .

isn't that in t
PR ESSOR EDGAR

j gMent?

MR. 'lI tL: Wel1--

3UDGE P LES:

. TINDALL no. Itls

But

different
HO

be the j ent that s

to recover $100

A I t can

i saue . e other one s

t

entitled to recover

and t n go to jail
j ent.

Jun

debt. You go for the coata.

J GE P

know the winner in a cent t a

judgment if the judge is willing to tax it as

cost and put him in jail.

MR. '1' I L:
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1 It's -- I put it in because it s now in the

2 code a.nd we! re t i to confoi'in t two,

3 You'd want it as costs.

4 Jun EP S: Samet imes

5 a la er in his or her own name 11 get a.
6 nt in an 0 igor a.s oppos to the'

7 client,
8 MR. T I r. L : Righ t

9 J'UDGE PEEPL r don. i t

10 see at the 0 ection 1s in having it this

11 l-\Tav.;

12 PRO SSOl~ EDG.AR: I y,las

13 just concerned about ether or not they ere

14 different, and ap rently they can

15 different, and that was the astian.
16 SOULES: Apparentl)?'

17 judge can enter a jud nt taxing the fee

18 as costs and there are certain ways to enforce

19 costs.
20 PROFESSOR EDG Outside

21 of judgment,

22 MR," SOUL Outside the
23 ordinary jud ent procedure, or the judge can

24 enter a judgment that the 1 er recover from

25 the par t y a c 1 viI j u den t m 0 n e y j u dg men t
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1 whi ch 1s enforced by execut ion and other

2 process, and this provides t t either way is

3 okay, and I guess that's the the Family

4, Bar wants 1 t. a.d it seems 1 i yire just

5 alternatives to get t lìloney.

6 'riNDALt. The t i s

1 r i gh t ,

8 Does this

9 contemplate that the Court can appoint any

10 member of the bar and he the same duty as

11 the deputy?

12 SOULES: rry, do you

13 recommend these changes?

1 , 'lI LL: I recommend

15 it.
16 . SOULES: And is there

17 any controversy In the Family Bar about it?
18 fì1R. T I

19 :MR. SOULES: Do you

20 of any reason why

21 . '1' I ALL: I circu.lated

22 it The reason WhB t ¡ s in the book s been

23 cleaned up to what you have before '\OU
.if. today.

24, . SOULES: This t 0

25 ragraph is just -~
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1 MR. T DìTDP. Coriiplete

2 substitution"
3 so Deletes e

4, red 11n1 a that is the full t of the

5 rule as it ould be i"endel: f1na11':, by t

6 COui"t?

7 " 'l'I 1, : tis
8 r j gh t .

9 Ml~" SOULES Any further

1.0 discussion?
11 J'UDGE CASSEB: r move for

12 subtitution, because it's very he1 ul "

13 " SOULES: i:~,,11 right"

14, I tie been moved by Judge seb. ose in

15 favor say aye

16 VOSOR'y" COMI\JII EE: Aye"

1 7 SOULES: a ed same

18 sign. It i S unanimously approved

19 'r next is -- let me turn

20 your attention to page 350 ere Sam George

21 wants notice of proposed jud ute" ¡'is worked

2 2 tha t through
23 " T LL: I think

24 we've adopted that,

25 MR SOUL 'r;\fe wo r d
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1 that thro h in the changes to 305 ich
2 appear on ge 14.

3 HR TINDALL = Ri t .

4 MR. SOULES The onl "'

5 thing that we did not do really, I thi . that

6 he wants is to put in a ten- fuse. I

7 some concern about that. because we need a

8 judgment quick, a a judge may IS

9 Here it is, and s

10 afternoon. If you ve got let me

1 :i know. II And I m not sure that we want to put a

12 rigid 10-day turnaround on proposed

'1 the sense of t commi t

t

:1.3 because of all the reasons

14 be needing e rtBr than 10

15 require notice now

16 305 t t the Supreme Court

18 more in response to

19 at we did alrea

20 that we need to do more at

21 All r
22 BUg stion of HI' Geor , Sam e t
23 extent that it's addressed by 305 we've done

24 and for the balance I eBs we i 11 get some

25 experience with new Rule 305 before we address
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1 those conCBi"ns. If th need to be addressed

2 later, we'll deem them rejectedi those t t
3 were not solv 305 at this time. 11 in
4 favor say aye.

5 ¡SORY COMMITTEE:

6 " SOULES: Oppos ?

7 Okay. This disposes of Mr. Georgeis re est
8 page 350. ll.nd at is next?

9 ext is at page 356

1. 0 MR. i'¡ND.õ,LI.. This fell 1n

11 rny domain. Luke, this is kind of a nifty

12 suggestion, although I thi Ilm going to
13 de fer to Bill Do I' sa n eo, and I t h ink R u sty s

14 oI'ked through t se thue tables m, m.ore

1. 5 times t n I ve. It would percolate through

16 scores of rules, but basical shew-ants to

17 Vietfl the arId on a seven-day cycle, so t t

1 ß if somethi h ens on Tuesday you calculate
19 four Tuesdays from now as the deadline. e

20 says Alabama has gone to this. It s evidentl~l

21 an English system of court computation. On

22 page three of her letter e notes t number

:2 3 of rul es that it would change.

24 PRo:ir SORDORSANEO: I i rn

2'"_ 0 ready to vote.
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1 MR" '1' I NDALL Rusty, do

2 you agree that this is very tric to get into
3 all these time tables? And I'm not sure it is

goi to solve all of t problems. Something

5 could happen on T i"sday a then next

6 Thursd is Tha sgiving, so you still
7 MR.. MCMAINS: Well, I tell

8 you. the general reaction of the bar is going

9 to be. "Nal t a minute. 're t
10 ch ing to 281"

11 MFl TINDALL: ere s one

12 minor precedent. We did c e

13 10 d s to 14, but that's not c tation
14 none of t rules ot rw i se.

15 been to the 30-d 10-d

16 and --
17

18 suggestIon, Harry?

i 9

20 reject I t"
21 MR. S

:2 2 been made that the proposal at

23 rejected.
24 ESSOR DORS EO: I i 11

25 second it
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1 Jln::. SOUlJES: Seconded,

2 All in -- those o favor rejection s e.

3 ADVISORY COMMITEE: Aye,

4 MR. SOULES: Otherwis s
5 no. Okay. Itfs unanimously rejected.

6 Next?

7 MR. TINDALL: t is

8 361 . I do not ow, This is from it
9 be perfectly ok I can f t at

10 th fre saying. This comes from t 0111 Gas

11 & Mineral Section of t r, d see the

12 underscor 1 on t page 361 of t s

13 in terms of at
I don f t14 publication.

15 this area of the law,

16 to the Committee on t

17

18 this in?

19

20 done Skipper Lay, I
21

22 letter to s port it?

23 . TINDALL: I th1 i IS

24 on page 363.

25 SO ES: 363, s,
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1 , TINDALL: He doesn't

2 real say in his letter t ey're getti
3 at"

4, PROFESSOR nOR NEO Wh

5 does that mean in glish?
6 PROIi~ESS t i f
7 you e an oil and gas lease?

8 'lI L: tis t

9 I'm reading. I couldn i t understand what
10 th i l'e getting at.

11 PROFESSOR BDG on.

1 :2 can t sus eli.d rescind a lease, but judgment

13 ag nat the plaintiff get the proceeds from

14, t renta.l or tever from the lease

15 î"IR B RD: 'l'hat's just
16 makirig s title good, citation

17 pub1 i ca. t 1 on. I think ought to carryall

18 those burdens. set aside ought to set
19 as 1 de.

20 !.R. T I L could

21 certainly -- I could get in touch with ;lpper

22 Lay -- r know Skipper amd ask m, say ii I

23 don't fully u erstand what you're getting

24 at 11 at the problem 1s if one else,

25 , SOULES: I think e
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1. ne a brief on th1s,

2 , T ALL. I 11 call

3 Skipper.

.4 SOULES. I don l t ow

5 how long a brief, but I thi l'i1e need some

6 kind of brief, because I don it ow it l s

'7 needed . I guess t his d i c ts a problem ¡ but I

can i t r ¡ in not sure I see the probl em I.8

9 guess some problem is pretty obvlous¡ oil and

i 0 gas thing.
11 Could i.\1e ar could

12 you write him and ask him to do a brief on

13 this -_.

14, l\Ul. ':(' I LL: Yes, I
15 i 11 .

16 . SO of at
17 probl em he i s trying to f lx? And ma €' he i s

1 B got some case law t t is a roblem but maybe

1 9 1 t s not bad case law e1 ther. I don i t o .

20 Okay, youtre going to contact.
21 MR. '1' IND,l L I, : I ~il1l be

2 :2 back in touch wi th h on tha t

23 NíH. SOU S: li'or now letis
24 go ah lid like to go ahead act on .it,
25 and then if j t comes back -- if he comes back
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1 with a brief, then he will also come back i th

2 a new proposal ~

3 ~1R, T II'JDALL = I move tha t

4: we then reject it.

5 so Ire going

6 to at the time i thou t t r information act

'7 to reject this, At least that I s the vote
8 19' re out to t 19 with obvious invitation to

9 give us as much! nformat 1 on as they care to

10 give us in the future and resubmit it if they

11 'I\,ish~ Those in favor of that action say aye.

12 ADvr SO CO MM IT e,

13 MR, SOULES: Oppos ?

14 That i S unanimously rejected at is time~

15 MR. TIND L: One more

16 r u 1 e on ge367 ich purports to cod! ii,ihat

11 is required if you are seeking a new trial to

113 set aside a default judgment, and it goes on

19 page 367 over to 368, and there's a Bar Review

20 article that Aaron Jackon has written on

21 this. I am reluctant to make any

2 :2 recomme ation on it As I recall there was a

23 case, Judge Hecht, the Court ruled on this

:2 ii~ , did it not, about once a de 1 t

:2 5 judgment as opposed to a default ju ment
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1 or --
2 MR. SOULES: Poet an.s~.¡er

3 an.a pre-ansy.¡e:r?

Il " '1' I LL Tha t s

5 right, en you just don't appear at trial but

6 there's an answer on filew f\nd I

7 ,JUSTICE HECHT; ~'Jel1, as

8 you well have noted there f s beeD a couple of
9 cases this spring in 1ch t e has been a

10 footnote in the Supreme Court ~pinion that

11 indicates that the Court is not -- has not

12 passed on e er after there can ever be a

13 re irement showing a meritorious claim of

14 de f ense in re onse to trying to set . "asiae a

15 default judgment or trying to obtain a bill of

16 rev So you i ve go.t tha.t problem in the

17 first paragraph of the rule.

18 MR. '1' INDAL L ; might

19 ought to let the case law shak~ out on this.

20 I don i t know of any reason to move on it at
21 t his t 1 m e f Lu k e .

22 . MCMAIN'S: r a 1 so don i t

23 think -- this is all the reasons why you set
:2 as ide these. This a s cial -- this is one

25 aspect of the defaul t.
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1 PROFESSOR DORSA 0 : Stick
2 wI th the equitable mode.

3 Me I There are
4 noncredi t mot ions as well. and this would

5 suggest file a motion for nsw tr ). a

6 motion to set aside t de:Eault. That to me

7 creates a real dichot that ls, it creates

8 a problem there

9 MH. SOUr,ES: don It

10 we _. this is fairly extensive. It is a

11 proposed new rule. this something we Ire

12 rea to act on now, or do you-all want to put

13 th over to the 12th?

14 MR. TIN LL: r.et i is move

15 it to the 12th.

16 PR SSOR DOl:'SAN:i50 Okay.

1'1 Let's move it to the 12th. all have in

18 . "
m 1 net n.ow at this man is t ing to do. He ¡' s

19 written apparently extensively on it and given

20 it a lot of thought.

21 HONORA R nn3: e E."yas

2 2 the at tornsy in the outhland case. T tt-,ias

23 tried in my court, and that's his problem.

2lJ, ~l'IR. SOULES He lost
25 case.
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1 HONORABI.E RIVE He li\On

2 onappea I, t he had no tes t 1mo , so th.e

3 judge granted on affidavit it's good. And

4, this is at he s tr ng to do. He shoulc1n t

5 be forced to bring a i tness In this case it
6 was somebody tha t 1' gone oke and he d

7 come in and taken over and n I can i t even find
8 clients but live got an affidavit from the

9 insurance adjustor, and it! s good, and ì""ie ,iS

10 got a reversa 1 on it. Can i t do that, You

11 have to show something. Therels an affidavit

12 from the insurance adjustor. I ive got the
1.3 citation and put it in a drawer and I went on

14 vacation and en I came ck and looked into
15 t letter the secretary went on vacation.

16 Before we knew 1 t, 30 da ~.¡ei~e gone.ll

17 Pl:tOF'ESSOR EDGAR = Hasn i t

18 the Un i t e d S tat e S I' e m e Co u r t - - a 180 due

19 process problem en you require meritorious
20 defense?

21 MR. TINDi\LL= Yes.

2 :2 JTíSTICE REC 'lhat i S an

23 open question
24 iiilR. SOULES = /.11 right,
25 Could you maybe scrub this out a little bit?
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1 n TI ALL: ah & 1 II
2 c ck it out

3 n SO s: Reset to

A ugue t e 12th"

5 " TINDA One other',

6 39 . Judge Hecht raised an issue that I
7 raised here two years o. As I read 1 t ,

8 you're saying about this is a strange

9 rule. I don't thi anyone has eve r -- I

10 think t ss rules have been around since

11 I'm not surs. It's ies of P~actice &

12 Procedure in certain district courts your

13 administrative- e rules, and they're buri

14 back here really at the end of our rules

15 before we get off -- well, it is at the end of

16 the' rules re ~,,e ~';¡ent to eals about

17 exchanging benches; and Judge Hecht raised the

18 question should there a general rule for

19 mu 1 t i-d is t r j c t 11 t i tion generally and should

20 these rules preeribe for €H'al courts.

21 SOULES: i:larry, we

22 deci d to appoint -- I m sorry. I don't mean

23 to interrupt you, but I think we decided and

24, e a olnted a committee to come up with

25 multi-district and multi-county rules
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1 MR. TINDALL: Okay,

:2 MR, SOULES: And this

3 probably has been resolved for future action.

MR. TINDALL: Okay

5 That's all that is between 315 a 330.

6 MIl, SOULES: tis next?

'1 Page 396, Elaine, I thi this is your r i't

8 on 396 which deals with Ie 149(c).

9 p

10 749(c) . As I set forth in r opinion letter

11 we have tried a. a subcommittee to tain

20 comfort Ie t t we were

12 the problem was, We ¡ re

13 currently raised Walker

14

15 spe i a t the same

16 transcription i
17

18 unpublished a el late
19 the points of error t

21 problem to a rently p ad e

2 :2 so we jus t begged of f for the time t a 1 t ¡ s

23 been tabled until we have a clear picture and

24 see what it is.

25 MR . SOULES : t is (c)?
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1 I see. ey say upsr has to before he can

:2 resist annual &D to a month's rent,
3 JUSTICE HECH'l: Before he

4, ca.n a.ppea.l,

5 , SOUL Before he can.

a ea 1 . 'l'ha t m be kind of 1 ike t ne'\li

1 county rule and the one that said the woman

8 that got married h to join her hus

9 at may not be something that we can really

10 car too much longer in the text of the

11 rules, It looks to me 1 e it ina.y a sma.II

12 pl'oblem. Let's see. It i sRu 1 e 749 ( c ) ?

13 PRO SOR CARLSON

UL arently from looking at the co laint ~1rit

15 granted on the p erls affidavit did not

16 comply with the rule and don i t believe
ll considers apparently proper pauper i S
18 a f f 1 d a v 1 t , so the 11 ti 9 ant got - - certainly

:i 9 49(b) to certainly 49(c), I suppose

20 triggered, got trigger
21 JUS'lI H It s true

22 that the points of error on i ch the

23 plication was granted as set out in the

24 Supreme Court judgment do not reflect all of

25 the i seues tha t ere raised and briefed in the
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1 case, but the issue very s1m ly is under Rule

2 1 S(c) as in most instances a pauper can

3 appeal by filing an affidavit~ Hot'Jever, it

4 en goes on to provide t t n t case

5 involves nonpayment of rents such appeal is

6 rfected $'Jhen th paupers af f i vi t has been

'1 filed and one rental period rent has been

8 pa i d .

9 11. query if he i s
10 campI i ed wi th the pauper requi rements

11 filing an affidavit can he st i 11 be required

12 to ma a deposit of the rent? So it's a

13 curious provision of the rule~

14 PROFESSOR LSOI\l' :

15 Supersedea.s 1 s ose.

16 J"!JSTIC:E H H'!': Because

17 supersedeas is provided for els ere in this
18 series of rules is is the appeal bond, To

19 supersede he also s to ton e m on t h ' s

20 deposit in the regist That's a different
21 issue
22 MR, SOULES: Do you-all

23 have a rul e book? If e could look at this, I

'4 think ~lIe co d obably get this done or

25 decide ether we want to do it an ay.

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



377

1 749(c), first paragra is stays. Picking up

2 t re though, If en erls affidavit has

3 been fl1 in lieu of an a a1 bond Ii and so

4 forth. "However, hen the case involves a

5 non-payment of rent such appeal is perfected

6 when both the pa er's affidavit is filed and

7 one rental perlod ld.1I

.8 t is under estion is
9 should we take out both and ma the a eal be

10 rfected with the uperis af:ridav1t filed
11 and delete the requirement that one rental

12 period is paid to the regist of the court?

13 That's the perfection of the appeal

14 Then next U In a case where

15 the pauper's affidavit is contested by the

16 landlord the appeal s 11 be perfected when

17 the con t est is aver r u i e d and a m 0 nth 1 y r e n tis

1.8 iarD should we delete it there?

19 So should we s ply make

20 this rule operative to perfect an a eal where

21 the affidavit has en filed and to deem the

22 appeal perfected in a contested pa arls

23 af f ldavi t when that s overruled and del ete
:2 from the rule the requirement t t a month

25 rent be paid to the registry of the court in
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1 el ther case?
2 PROF'ESSOR ED R: It
3 certa ly seems inconsistent to require the

4, deposl t of the montb s rent you're going

5 up on a pa erls affidavit; and I' jnst
6 wondering though whether t t \'H!S dlscussed

7 and if so, t t requirement was c 1 ud.ed

8 en the r u 1 e t~ as opted as it now appears

9 because snrely that dichot tAlâS apPâi"'ent.

1 0 fc'iell, the

11 pauper is not entitled to free rent. Years

12 ago I used to try a number of those things and

13 that just delayed the time they had to get

1 out.
15 ,Jag'!, I H:e~C S.t IS

16 se rately ovidedg The supersedeas, he does

17 va to t up a month's rent, I think it's

:1 8 in 1 9(b), but maybe in (8).

19 " SOULES.: r,"¡e 11, it's an

20 interesting comment at the bottom here that

21 Sara.h pointing out to me. r t says
22 effective August 15th of 1982 this rule was

23 amended so t t one mOD th i S ren t need not be

24 paid en an appeal bond is made.

25 MR INS: ~'Jhen a bond
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1 is made ~

2 SOUL T tis only

3 en you're doing it on pauper's affldavit.

,4 0:( course, at this is doing is trying to

5 give the landlord something Oh, I ses.
6 .Justice cht, t you i re pointing out is
7 that if an FR&n jud ent could be rendered

8 the Justice of the Peace that auld evict
9 the upsr unless the uper ost at least one

10 month1s rent to stay in So ere i S nothi
11 in the constitution about that, I guess

12 JUSTICE HECH'r: 1'¡0.

13 iiin=t. SOULES: But at least

14, the pau r can move forward to have the

15 eviction review i thout pa ent of this
16 mon 's rent if we amend this. And that's

17 about all we i re doing is just giving him
18 review without the post! of a bond of mon

19 rent &

20 JUSTI HECHT: ( Nods

21 affirmatively. )
:2 2 MR. SOU S : He still gets

23 review as any other pau r, free review on the

24 filing of the auper's affidavit like we have

25 in the rules of appellate procedure. Anything
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1 rong vd th taki that out?

2 INS: Really if
3 that is the case. can i t you just shorten that
4 rule considerably just the first sentence

5 after the appeal bond part says hen a

6 pauper's affidavit has been fl1 .in lieu of
7 the peal bound that shall be perfected if

8 the pauper's affidavit is filed. with the
9 court i period at else do you need?

1. 0 MR. SOULES: ~%Jel1, the

11 next part of this has to do with the contested

12 fidavit.
13 " MCMAIN'S at s

14 right, Bu t you can pu t the con tes ted

15 affidavit in there too, but I mean there's a

16 lot of redundancy in there right now with all

17 of this because it t sa e same thing,

18 starts talki about no ayment of rents and

19 then it basically doesn't make any distinction

20 in nonp nt,
21 SOU s: All right,
22 Rusty, then is it your suggestion that we

23 would period and semicolon following eourt in

24 the fifth line,

25 MR, MCMAINS Right t a
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1 period.
2 SOUL Put a l"iod

3 there a pu tin

4 Ml1. lYICII'I.AI1IlS: Pu t 1 n t

5 case er,s e pauper's affidavit is contested

6 by the 1 lor the a eel shall be

7 perfected when the contest is overr ed

8 period,
9 SOUL All right.

:io So I i m gal ng to state thi s now for the record
11 ho we would have it. \¡Ilould leave the

12 first sentence of 749(c) alone, first

13 paragi"aph ~ The second paragra the first
:i 4 sentence would be left as it is down to the

15 semicolon T t ould be changed to a period

16 after court The balance of the first

17 sentence woul d then be st r 1 cken down through

1(1 the wo r d " reg i s t e r . n Thereafter in the -- we

19 would have a sentence remai in i"ule

20 that would say. "In a case where the pe:t' ' s

21 affidavit is con sted a 1 lord the

:2 2 appeal shall be perfected en the contest Is
23 overruled" period, and 8t1"l the lance of
2 4 the language in Rule 749 (c) following the word

, t"," ;: II 0 v err u 1 e d . ii Is that your view Rusty?
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1 MCMAINS: Yes.

2 . SOULES Those in

3 favor say aye"

£1 ADVISORY COMMITTEE:

5 ~1R" BOUtiES: Opposed?

6 Unanimously approved. ge 07

7 s At the last
8 meeting, I thi t s has to do i th the
9 inconsistencies and the service process with

10 the justIce court proceedings contrasted with

i 1 t other proceedings 1 ch were changed. And

:i 2 I think at the meeting this committee

13 adopted for recommendation the elimination of

14 the gO-day provision. d if I'm correct,

15 that's already done, so we have now f oJ:e us

16 the study of whether there are a other
17 inconsistencies, and t t 's I guess a t has
18 been asslgnedto us for action t earlier
19 today" And we i 11 do t t . I guess my only

20 question is, is there anything that stands out

21 right now that our attention can a ress to
22 specifically look at to make a general review

23 to see if there are inconsistencies?

24 I supposed t t'lB Í"lant to

25 do is not have inconsistencies Tha t 's ~lha t
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1 we're to look at to see if we can find a

2 others and bring t m on, but I t we ive

3 taken care the main one we knew about

already, and that i s the 90- y provision re
5 you have to return an unserved citation to the

6 disti"ict cl s offic.e,
7 SOULES: at 'was

8 fixed at page 75 of the at Jnateria.ls"

9 MR SADBERRY: R j gh t ,

10 just need to review anot r careful study, and

11 I guess we can make a report on that in

12 i\UgUst.

13 l\Hl SOULES: Supei" , On

14 August 12 you ¡ 11 then e a I' ort on the

15 c nges needed w1 th those c nges in red 1 ine
16 form to conform the justice citation practice

17 to the 99 and 100 series that we did last

18 go-around effective 88. I guess. Is t t

19 your plan?

20 BE Y: ~lha t s holò\/

21 I see it,
:2 2 . SOULES: o V, II,
23 we i 11 put that on the agenda then for August

24 t 12th

25 lvlR" SOULES I'm goi to
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1 t.\lait until August the 12th meeti to form

2. these coinmi ttees I i m go to adini t \ring

3 misled Hal Iini not t;ioi to form these

4- committees first ile weive got a cr re

5 and go with Hadley's reports. So \l~e II first

6 form. approve our minutes and then we i 11 t

'1 Items 31, 32 and 33 first, and then e'll

8 ta
9 PROF'ESSOR AR Items 31

10 and 33, what were you looking at?

11 Mll ~ SOULES: r was lookinçi

12 at the agenda, which is just to form ese

13 cOlnmittees.

14 MR" t.Vi.INS: On the f:i:'ont

15 page,

16 , SOULES: J:'orm a

17 subcommitte, 1637 is -- I guess that i s the
1 f3 bill that we t ked out earlier today,

19 JUST I CE HECH'l: as

20 so T t s the

21 sealed records. i 11 form a committee on

22 sea 1 ed records and then add to it anyone o

23 wants to join in, expand the multicounty,

2. multidistrict committee then and thereafter

25 and then the reforematting committee, and then

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE "AUSTIN, TEXAS 78705 "512/452-0009



385

1 we're going to -- we need to wri te David Beck

2 a letter and tell him that we want a full

3 report of this Item 33. That would be we want

4 to act on that and not jus~ form a commit e.

5 He i s going to do that.

6 So e · 11 fo m these

'1 commi ttees described in 30, 31 and 32. n

8 tkJS ill take 1 is item on the age a
9 ich is Rule 278 Then we wi 11 take up

10 Rusty's report on T 4.0. t t right?

11 lV1R. MClV1A I 40(c)

12 MR. SOULES: 40(c) ,

13 l\IF, MCMA filaybe rlìore

14 t ha.n t t

15 SOULES t 1' tAie

16 11 do David Beck's trial notice rule, and

17 then we will do Tony's report on any justice

18 rules, and en we i 11 do then we'll take --
19 Rusty 1 get Mike Hatchell to do a report on 138

20 premature filed application for writ of

21 error. Will you t him to get that ready and

2 :2 put him down then following that r8 t?
23 Then do a r ort on 138.

24. . MCMA n\JS : The heading

25 cldentally t t s on there is Number 15. J:
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1 thi j t' s nothing but that it should say
2 Court Criminal Appe s.
3 SOULES .: \Î'7e acted on

that.
5 MR II I ve

6 a 1 rea done tha t .

7 SOULES: !Afe did.

8 MCMAINS Done that

9 tis a,ll I need. Rul e 82 111 be Doak

10 Bishopts. Hels been assigned to the other

11 of it from my suggestion, Rusty
12 40(c), and then well1 have Harry report on

13 329(c) Tindall, and then Justice Hecht s

1 ,~, items, don't you Justice Hecht?

15 J'U ICE :fECHII': s.
16 MR w' SOULES: Do you ~lJan t

17 to 1 nç,i those no for assignment 80 that

l8 we'll know that those ara on the agenda?

19 JUS'lICE HEC s"

20 w SOULES: Does a on.a
21 11e welre getting those out have any new

22 business? We are close to adjournment. but

23 I i d 1 lke to get these eu stions out" Judge,

24 why don i t you just tell us at th are and

25 I'll take copies of them aT you can mall me
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1 copi es a I i 11 get them out to the
2 COMlnittees ~

3 JUSTICE C All

4. r 1 gh t . They are a proposed change in TRAP

5 Rule 90(e) which concerns publication of Court

6 of Appeals opinions The issue is en may a

'1 Court of Appeals decide to publish an opinion

8 which has previously been unpublished, l'\,nd

9 one case, for example, the Exxon case f we were

10 talking about earlIer the Amarillo Court of

11 Appeals did not publish an opinion 'lhe

12 Supreme Court denIed the writ. Then in a

13 federal case subsequently the Amarillo court

14 decided to publish the opinion. The Supreme

15 Court of the United States remanded the case

16 to the 5th Circuit to consider it in light of

17 the aril10 Court of Appeal case and Court of

18 Appeals opinion, nd the 5th Circuit decided

19 that was a law of Texas and applied it.
20 So query, is there any

21 cutoff as to when that happens at's from now

22 when they decide to publish some cases, is

:2 3 there any cut-off when tbe Supreme Court can

24, dec ide to publl sh 1 t or is there some point
25 where they i re unpublished? So I i ve got some
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1 suggestive language on that. but we really

2 need t co mm i t tee to 1 00 kat 1 t .

3 MR, SOULES: I '11 send

4, t hat, R u sty, toy 0 u reo m m i t tee, you an d M 1 k e .,

".o And Judge McC loud was it your cour t the t

6 published the opinion?,

7 MR, MC INS: 'lhe .õ,maril10

8 Coui't.

9 MR, SOULES: The ..~dnar i 110

10 con r t , Okay, you,

11 JUS'lICE; HECHT: Rule 130

12 is the Rose, Ratcliff problem, which is what

13 happens when a party in the Court of Appeals

14 files an application for writ of error before

15 he files mot ion for rehearing, That! s the

16 Ratcliff problem, There's an old Supreme

1'1 Court case that says the filing of an

18 application divests the Court of Appeals from

19 ruling, They canlt do anything else. And so

20 he's cau g h tin a Cat c h - 2 2 sin c e he i s d i v est e d

21 the Court of Appeals the jurisdiction he can't

22 file the motion for rehearing that IS got to

23 have in order to have s application heard

24 the Supreme Court,

25 And Ratcliff there was the
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1 Court of peals, I wrote the opinion, and e
2 said, Well, t fellow is out of luck. It
3 ought not to be the case, but the Supreme

ij~ Court wrote the opinion and they ought to do

5 something about it, and all th did l'i as den y

6 the application for mandamus,

7 So now we need to do

8 som.ething out it. but then there l s the Rose

9 case, whi ch is what happens if one of the

10 parties files an plication before the court

11 is done ruling on all the motions. Several

12 parties file motions, or one party files a

13 motion and then somebody else decides to file

14 a motion The whole thing is nd of ginninçi

15 around there and all of a sudden somebody is

16 com in 9 down wit h an a p p 1 i cat i on for Wi' i t of

17 error.
18 The general proposal here

19 is that it be treated Ii a prematurely filed
20 appeal bond, which is that you just hold it

21 until the Court of Appeals gets throu doing
22 everything they! re supposed to do, and then if

:2 3 the pleadings haven! t been filed, then that i s
24 tough.

25 A technical change to 181,
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1 which is it requires that the Supreme Court

:2 announce its judgment in open court, and we

3 have changed that practice and no longer do

4 that.
5 sou Ifll send

6 that to your commi t tee.

7 J"USTICE HECHT: To the
8 Rules of Civil Procedure, Rule 10 we continue

9 to be troubled by wi thdrawal of counsel, and

10 parties are not notifie~, particularly the

11 party who is left without a lawyer, trial

12 sett ings, dead1 ines and then something happens

:l 3 and he coines in and complains that he didn t

14 get notice of it, his attorney withdrew

15 without telling h1m~ So we have a proposal to

16 clarify that, Texas Rule of Civil Procedure

17 10.

18 SOULES: riii assign

19 it to the proper subcommittee and ask them to

20 look whether the T rule as to withdrawal

21 should be dealt with.

22 JUS'rICE HECHT: The last
23 thing 1 have today is Rule of Civil Procedure

2 18(b) and Appellate Rule 15(a) regarding the
25 disqualification and refusal of judge. Query,
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1 should there be a provision that requires

2 disqualification in the event that the judge

3 or a member of his family bas financial

4 interest in the case? That i S one oblem

5 thatls not covered by the rule, and twn, it's

6 one that has been mentioned to us in the

"7 correspondence we received, what about the

8 judge being disqualified when a me er of his

9 family is serving as counsel in the case?

10 Welve gotten substantial

11 complaint -- ell, gotten a loud complaint

12 from, I think, three la ers that say that

13 it ¡ s just not fair to be up against the
1,4 judge1sson in the courtroom. So welve got

15 proposal on that,
16 SOULES: IIIi assig'n

17 that to Rule 18(b) subcommittee to look at

18 bo th those I'u 1 es .

19 PROFESSOR EDGA.R: I'd like

20 to address this to justi ce cht. I ti\as

21 noticing in your letter to Luke f Justice

22 Hecht, dated y 15. 1989, which appears on

23 page 394 of our agenda you raised a s t ion

24 concerning AP 90(a) which is you Item

25 Number 4 i should the Court of Appeals be
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:i required to address factual sufficiency

2 whenever the issue raised unless the Court

3 of Appeals finds the evidence legally

4 insufficient? Now we have not discussed

5 that, have we?

6 JUSTICE HECH'!': We

7 discussed that at the last meeting.

8 PROFESSOR EDGAR: Did t~e

9 resolve that issue?

10 JUSTICE CRT: Said no.
11 PROFESSOR GAR: All

12 r i gh t . What about the Dondi problem on page

13 3957

14 JfJS'1IICE Ii T:

15 discussed that last time and tentatively

16 decided that we i drat not put it in the

1'7 rules, and the Professionalism eommittee is

18 thinking about putting it in the Rules of

19 Professional Responsibility or something like

20 that,
21 PROFESSOR ED '¡'hank.

22 you.

23 MR, SOULES: Is there any

2/l more new business or old business? As ehair I

25 wan t to thank Anna RenkeD who is a fine Aust in
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1 c 0 u r tr orter for coming and taking this

2 record for us to y. Anna, tha
3 Holly Halfacre, paralegal, and Sarah

4 Duncan, my partner for coming

5 keep this thi running today.
6 very much for attendi , a

7 i npu t and your rk

9
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1 THE ST ATE OF TEXAS )

)

)2 co Y OF' TRAVIS

3 I f r.." R EN, Certified Court

4 Reporter in Travis County for t State of
5 Texas, do hereby certify that the facts stated

6 by me in the caption hereof are true; that the

7 said committee members did make the above and

8 foregoing statements propounded as shown; that

9 i did f in shorthand, report said proceedings;

10 and that the above and foregoing typewritten

:i 1 p age S con t a i n a f u i 1. t rue and cor r e c t

12 transcription of my shorthand notes ta n on

13 said occasion,

14 WITNESS my hand and signature of office

15 this. the )í day of

16 IL D f 1989.
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